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CASES 

. ARGUED AND DETERMINED IN THE 

SUPREME COURT 

NORTH CAROLINA 

AT RALEIGH 

FALL TERM, 1907 

(Filed 11 September, 1907.) 

1. Options-Purchase Price-Interest Rate-Contract. 

When a sale under mortgage securing a bond bearing 8 per cent interest 
is made under the power of sale, and the purchaser, who has taken the 
title, gave a n  option thereon, the basis of the present action, the pur- 
chase price stipulated for in  thc option bears only 6 per cent, the lawful 
rate of interest, in the absence of express agreement for  a smaller sum. 

2. Lands-Contract to Convey-Betterments-Innocent Purchasers. 

Generally thc successful claimant for permanent betterments put upon 
land of another holding superior title must be a n  innocent person who 
made the expenditures in good faith, believing a t  tllc time, and having 
reasonable ground to believe, that he was the true owner. When, under 
the contract between the parties, the defendant was to  remain in posses- 
sion for a stipulated time and expend a definite sum, and no more, for 
improvements, he cannot recover a sum expended therefor. after the time 
limited, in excess of the amount authorized by the contract, and with 
notice that the one holding the superior right intended to assert it. (Gil- 
lis 11. Murtin, 17 N. C., 470, cited and distinguished.) 

3. Rule as to Allowance of Cost of Betterments. 

In  making a n  allowance for betterments, the general rule as  t o  the 
amount is  not their actual or reasonable cost, but the amount by which 
the value of the land was enhanced. 

CLAW<, C. J . ,  not sitting. 

EXCEPTIONS to report of referee, heard by Lyon, J., at June Term, 
1907, of WARREN. The court overruled the exceptions, confirmed the 
report, and defendant excepted and appealed. 

145--1 1 
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( 2 ) 2'. Polk, B. G. Green, W.  A. Montgomery, and T .  T .  Hicks  for 
plaintiff. 

F .  8. Spruil l  and 2'. W. Hickett for defendant. 

HOKE, J. On a former appeal in  this cause i t  was held that the plain- 
tiff P. Q. dlstori had a valid and binding option on the land, the subject- 
matter of litigation, and known as "Tusculum," at  the contract price of 
$3,502, subject to an accounting between the parties for use and occu- 
pation, etc., as indicated in thc decree affirmed on the said appeal. S. c., 
140 N. C., 485. This decision having been certified down, in  obedience 
thereto the referee, A. C. Zollicoffer, Esq., proceeded to take and state 
the account, and upon the evidence and findings of fact declared the 
true account and the rights of the parties to be as follows: 

"Upon the foregoing facts, and feeling himself bound by the contract 
between the parties as to the option, and the opinion of the Supreme 
Court rendered i n  this action since his appointment, as he understands 
and construes the said opinion, the referee doth hold and conclude that 
the account between the plaintiff and defendant should be stated as fol- 
lows : 

( 3 ) "That the defendant is entitled to recover of the plaintiffs the 
sum of $2,957.10, with interest on same from 11 February, 1907, 

at  the rate of 6 per cent per annum, until paid, and upou the payment 
thereof the plaintiffs are entitled to specific performance of the contract 
to convey the 'Tusculum' farm, as prayed for in the complaint herein." 

Defendant excepted, and assigned for error, first, that the referee 
should have allowed interest a t  the rate of 8 per cent on $2,441.62, thc 
amount of the original indebtedness, this being the rate stipulated for 
in the original note and the deed of trust on the property given to secure 
it. A reference to the former opinion is made for a more extended 
statement of the facts. The exception cannot be sustained, for the rea- 
son that the original contract of indebtedness and the deed of trust given 
to secure i t  are not the correct basis for the present accounting between 

9 - 
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the parties. The evidence and findings of fact established that, under 
and by virtue of the power given in  the deed of trust, a sale of the farm 
was held, at  which defendant, Thomas Connell, became the purchaser 
and received the title. Monroe v. ETuchtler, 121 N. C., 104. And, hold- 
ing this title, he executed to P. G. Alston the option declared on i n  this 
nresent action. and this o ~ t i o n .  and the material and relevant facts at- * ,  

tending it, furnish the data, and the only data, for a correct and true 
accounting. The pleadings, testimony, issue and verdict set out in  the 
former appeal all show that both plaii~tiffs and defendant desired and 
intended that this should be so, and the opinion states this position as 
follows: "This position, however, that of the right to redeem, is not 
open for the plaintiff in  the present condition of the record, for the rea- 
son that the suit was originally instituted by P. G. Alston and complaint 
filed, seeking to enforce his rights under his written agreement of date 
5 December, 1898, and under which Thomas Connell obligates himself 
to convey the property. The heirs a t  law of B. C. Alston make 
themselves parties plaintiff and seck thc same relief, and, while ( 4 ) 
the pleadings set forth the entire facts, and some evidence is 
offered tending to sustain a claim in behalf of these heirs, the issues 
framed and passed upon are not decisive of those rights, but are ad- 
dressed to th; cpestion of this written agreement and the facts especially 
bearing thereon, and are only determinative of the interest arising there- 
under. The rights of the parties, therefore, are considered as they may 
arise upon this written paper and the issues determined in reference to 
the same." 

This being true, and the option a t  $3,502 making no express stipula- 
tion for a lower rate, the referee properly allowed the lawful rate, 6 per 
cent, from the time the obligation matured. 

Defendant makes further assignment of error, that the referee failed 
to allow the defendant the sum of $1,500 for permanent and valuable 
improvements put upon the land by Thomas Connell while he was in 
possession .of same, and after he had given P. G. Alston the option de- 
clared on and established by the verdict and judgment in  the cause. 
Even if this claim for improvements was valid, the proper allowance 
would not be for the amount of their cost, but the amount by which the 
value of the land was enhanced. But the claim is not valid. I t  is set 
up as a claim for betterments, an  equitable defense now generally pro- 
vided for by statuto, and arising when om: in the actual occupation of 
rcal estate under color of title believed by him to be good, and without 
notice of a superior title, makes permanent improvements on the land, 
by reason of which the value of same is enhanced. The doctrine is 
usually applicable in the case of claimants under adversary titles, and 
only in the rarest instances can i t  exist where the occupant is i n  posses- 
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sion under a contract which defines the rights of the parties and limits 
the length of the tenure. This doctrine of betterments, and the principle 
. upon which i t  was originally made to rest, is very well stated by 
( 5 ) Ashe, J., in Wharton v. Moore, 84 N.  C., 482, as follows: "This . 

right to betterments is a doctrine that has gradually grown up in  
the practice of the courts of equity, and, while i t  has been adopted in 
many of the States, i t  is not recognized by others. But i t  may now be 
considered as an established principle of equity that whenever a plaintiff 
seeks the aid of a court of equity to enforce his title against an innocent 
person who has made improvements on land without notice of a supe- 
rior title, believing himself to be the absolute owner, aid will be given 
him only upon the terms that he shall make due compensation to such 
innocent person to the extent of the enhanced value of the premises by 
reason of the meliorations or improvements, upon the principle that he 
who seeks equity must do equity." Here i t  will be noted that the claim- 
ant must be an innocent person, and in  any correct statement of the 
principle will be found this or some equivalent requirement indicating 
that the occupant made the expenditures in  good faith-that is, that he 
believed, and had reasonable ground to believe, at  the time they were 
made, that he was the true owner. I t  would be difficult to suggest a case 
where an occupant could establish such a claim after he had received 
notice that the real owner intended to assert his rights; but certainly 
this should never be allowed when such occupant, having entered under 
a contract which expressly defined his rights, wrongfully remained in 
possession in  violation of his contract, and made the improvements after 
notice that the true owner intended to insist upon and assert his claim. 
And so i t  is here. By the contract between the parties, as extended, the 
defendant was to remain in possession till 1 January, 1901; he was t o  
expend for improvements during this time, by express stipulation, the 
sum of $250, and no more, and this was included in  the contract price 
which has been charged against the plaintiff, the holder of the oition. 
Any expenditures for improvements beyond this amount were not au- 

thorized by the contract, and any made after that time were made 
( 6 ) when defendant wrongfully withheld the possession, and after 

notice that plaintiff intended to assert his rights, and the same 
cannot therefore be allowed as a credit against plaintiff's demand. 

We were referred by counsel to & X i s  v. Martin, 17 N.  C., 470, as au- 
thority to sustain their position, but we do not so understand this de- 
cision. There the defendant, on the evidence, was declared a mortgagee 
by the decree of the Court, and in  taking the account was allowed for 
improvements put on the property while he was in  possession. The 
Court stated the general rule to be that a mortgagee in  possession is not 
allowed for improvements over and above necessary repairs, and made 

4 
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the case then before i t  an exception on testimony which showed that the 
improvements were required for the enjoyment of the property; that 
they were made when the defendant believed, and had good reason to 

t believc, he was the true owner, and at  a time when the defendant had 
no notice or reason to believe that the claimant intended to assert any 
right or interest i n  the property. The decision, therefore, is not favor- 
able to defcndant; on the contrary, this and other authorities fully sup- . 
port the ruling of the referee in  disallowing the claim, and there is no 
error in  tho judgment confirming the report. Hallyburton v. Slagle, 
132 N.  C., 957; Southerland 1 ) .  M e ~ r i t t ,  120 N.  C., 318; Dunn v. Bagby, 
88 N. C., 91; Cleland v. Clark, 123 Mich., 179, reported also in  81 Am. 
St., with a full and learned note by the editor. 

Affirmed. 

CLARK, C. J., did not sit. 

Cited: Faison v. Kelly, 149 N.  C., 284. 

C. C. IiOGEIZSON v. COUNCIL JJEGGETT. 

(Filed 11 September, 1907.) 

1. Procedure-Abatement-Parties-Death Suggested-Process-Representa- 
tives. 

A judgment is necessary to abate an action, for the Court may, C X  mero 
motu, enter judgment when it appears that plaintiff failed for a year to 
prosecute his action against the "representatives or successors in inter- 
est" of tlre original defendant, whose death has been suggested-Revisal, 
see. 415 (1)-though the record, under Revisal, secs. 437-8, shows there 
had been no discontinuance of the action. 

2. Same-Action-Semidormant. 
Upon the suggestion of the death of defendant, it is the duty of the 

clerk to issuc summons to the representatives or persons who succeed to 
the rights or liabilities of the deceased defendant; the law does not con- 
template that plaintiff may keep his action in semidormant condition un- 
til i t  suits his pleasure or interest to call the heir a t  law into court, when 
by such conduct he has become disabled to make his defense. 

3. Deeds and Conveyances-Equitable Title-Principal and Agents-Regis- 
tration-Notice-Knowledge-Possession. 

When an agent, having a power of attorney, makes a convcyance of 
land, inoperative for want of formal execution in the name of the princi- 
pal, and the grantee claiming under the deed enters into and remains in 
the undisturbed possession thereof, the principal asserting no claim to 
the land and not repudiating the deed for a term of years, the deed, thus 
executed, will be enforced in equity as an agreement to convey. 

5 



I N  T H E  SUPREME COURT. [I46 

4. Deeds and Conveyances-Equitable Title-Presumption-Abandonment- 
Release. 

When the deceased, under. whom defendant claims title, entered into 
and remained in the undisturbed possession of land in controversy for a 
term of years under a registered deed, inoperative for want of formal 
execution made by an agent authorized to make it, and stood upon his 
equitable rights, possessing and using the property as his own, no pre- 
sumption of abandonment or release can arise from lapse of time against 
him. 

5. Principal and Agent-Consideration, Its Application. 
When, under a power 'of attorney, it appears that the agent was author- 

ized to make a conveyance of the land of the principal, the grantee is not 
required to see to the application of the purchase money. 

( 8 ) ACTION tried before W. R. Allen, J., and a jury, May Term, 
1907, of BEAUFORT. 

The title to the land in controversy was, on and prior to 12 August, 
1856, in  Patsy Dudley for life, remainder to J. C. Rogerson and W. 0. 
Rogerson. On said day J. C. Rogerson executed to Hosea Dudley a 
power of attorney, under seal, authorizing him to sell and convey his 
interest in  the land. Said power of attorney was duly registered. W. 0. 
Rogerson, prior thereto, had conveyed to said Hosea his one-half interest. 
On the same day, towit, 12 August, 1856, the said Eosea Dudley, to- 
gether with his wife, the life tenant, executed a deed, describing the said 
land, to Noah Leggett, which contained appropriate words of convey- 
ance. The promises of said deed is as follows: "This indenture, made 
. . . by and between Hosea Dudley in his own right as assignee of 
W. 0. Rogerson, of Hosea Dudley as attorney for Josephus Rogerson, 
and of Hosea Dudley and wife, Patsy, of the first part," etc. The said 
deed was signed and sealed by Hosea Dudley and his wife and by 
('Hosea Dudley, attorney for Josephus Rogerson," and duly proven and 
registered, 17 November, 1856, in the office of the register of deeds of 
Beaufort County. Noah Leggett, the grantee, entered immediately into 
possession of the land and remained therein until his death, during 1898, 
whereupon his son and heir at  law, Council Leggett, entered and has at 
all times since remained in possession thereof. 

Patsy Dudley, the life tenant, died 26 July, 1877. Josephus Rogerson 
died intestate during 1888. Summons was issued herein 6 July, 1897, 
and served upon Noah Leggett 13 July, 1897. At Fall Term, 1898, of 

the Superior Court the following docket entries appear: "Com- 
( 9 ) plaint filed 1 December, 1897. Death of defendant suggested, 

and notice ordered to issue to personal representative and heirs 
at law to come forward and defend suit. Continued." At Fall Term, 
1899, the same entries appeared, together with the word "issued." The 
same entries appear at  each term, with the exception of two terms, 

6 
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1900-1901, until and including October Term, 1902. At October Term, 
1905, an order was passed making Council Leggett and his wife, heirs a t  
law of Noah Leggett, parties defendant, and directing alias summons to 
issue. Time was allowed plaintiffs to file amended complaint. 

Summons was duly issued and served on them 17 No~ember,  1905. 
At February Term, 1906, plaintiffs filed a complaint, setting forth the 
title to one-half undivided interest in  Josephus Rogerson at  the time of 
his death, and alleging ownership in  themselves as heirs at  law of said 
interest; that defendants were the owners of the other half and in  pos- 
session of the whole tract, wrongfully withholding same from plaintiffs. 
Defendants answered, denying plaintiffs' title, pleading the statute of 
limitations and for further defense setting up the facts herein stated. 
They insist that if the paper-writing executed by Hosea Dudley, as 
attorney for Josephus Rogerson, did not operate to convey the legal title 
to said Rogerson's interest, i t  was a valid contract to convey, supported 
by a valuable executed consideration, and vested in  their ancestor a per- 
fect equity to call for the legal title. 

His Honor instructed the jury, upon the entire evidence, that plain- 
tiffs were not entitled to recover. Plaintiffs excepted. Verdict and 
judgment. Plaintiffs appealed. 

W a r d  & Grimes  and  A. R. Dunning  for p l a i d i f f .  
8 m a l l  & M c L e a n  a n d  Nicholson & Uanie?  for. defendaant. 

CONNOR, J., after stating the case: In the view which we take ( 10 ) 
of this appeal, the failure on the part of the plaintiffs to cause 
notice to issue and be served upon defendant, Council Leggett, within 
one year after the death of his ancestor, becomes immaterial. We con- 
cur with the plaintiffs' counsel that, upon the record, there could be no 
discontinuance. This occurs only when the summons has not been 
served. Revisal, secs. 437 and 438, provides for such.cases. This case 
is controlled by section 415 (1).  While, as held in  Rurne t t  v. L y m a n ,  
141 N .  C., 500, the statute is not "automatic," and a jud,gnent of the 
court is necessary to abate the action, it would seem that, unless the 
plaintiff, within a reasonable time, which the statute fixes at  one year, 
proceeds to prosecute his action against the "representative or successor 
in interest" of the original defendant, the Court should ex m e r o  rnotzi 
enter judgment of abatement. I t  will be noted that by section 417 i t  i e  
made the duty of the clerk, upon suggestion of the death of defendant, 
to issue summons to the representative or person who succeeds to the 
rights or liabilities of the deceased plaintiff or defendant. The wisdom 
of this requirement is illustrated by the record before us. Noah Leggett 
died within a few months after the action was brought, 6 July, 1897; 

7 , 
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1 his death was called to the attention of the court at  the next term. So 
far  as the record informs us, his heir had no notice or knowledge that 
any action was pending involving the title to his land until 13 Novem- 
ber, 1905. Certainly the law does not contemplate that the plaintiff may 
keep his action in  a semidormant condition for seven years, and then, 
when i t  suits his pleasure or possibly his interest, call the heir at law 
into court, to find that by a legal fiction he has been deprived of his 
defenses and called to answer, when by the lapse of time he has become 
disabled to make good his defense, or that which his ancestor may have 
made. The liberal provisions of the statute permitting the continuation 

of the action after the death of the defendant should not be per- 
( 11 ) mitted to work out such results. Fortunately, under our re- 

formed procedure, which permits the defendant to avail himself 
of equitable defenses, the Court is enabled to administer justice upon 
the facts as they appear in  the record. 

While i t  is true, as contended by the plaintiffs, "that where any one 
has authority as attorney to do any act he ought to do i t  in his name who 
gives the authority," i t  is also true that "where the attorney has the 
authority and, pursuant thereto, executes the instrument in  his own 
name, as attorney, for his principal, and receives the consideration, 
though the deed be inoperative for want of formal execution in the name 
of the principal, it is binding in  equity; hence, a deed executed by an 
agent, though defective and inoperative to convey the property, will be 
enforced as an agreement to convey in  equity." 1 A. and E., 1034. This 
statement of the law is abundantly sustained upon principle and author- 
ity. I t  appearing that Hosea Dudley had a power of attorney, under 
seal, to convey the interest of Josephus Rogerson, and that he attempted 
to execute the power, and by his act intended to do so, a perfected equity 
was created i n  Noah h g g e t t  to call for the legal title. He  entered into 
possession under and pursuant to this right and remained therein until 
his death during the year 1898. Josephus Rogerson, with notice of the 
action of his attorney, by the registration of the deed 17 November, 1856, 
lived until 1888, asserting no claim to the land nor doing any act repudi- 
ating his deed. While i t  is true that until 26 July, 1877, the life estate 
of Patsy Dudley prevented him from demanding possession or niaintain- 
ing a possessory action, this did not prevent him from disaffirming the 
act of his attorney. From 26 July, 1877, the time of the death of Patsy 
Dudley, until the death of Josephus Rogerson, in  1888, Noah Leggett 
was in  possession of the land and subject to a possessory action. The 
possession of Leggett, pursuant to his equity, precludes the suggestion 
of abandonment of his right to call for the legal title. The status of 

the defendant, with its effect upon his rights, is well stated by 
( 12 ) Dillard, J., in Farmer v. Daniel, 82 K. C., 152 (160) : ((The de- 

8 
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fendant has now, and had at  the institution of the action, the possession 
of the land, . . . consistent with the equitable title ever since it 
arose. . . . Under thesc circumstances, no presumption of abandou- 
merit, satisfaction, or release of the equity can arise against the pur- 
chaser or his assigns. No presumption of abandonment or releasc can 
arise from lapse of time against parties who all the time staud upon 
their equitable right and possess and use the property as their own." 

The learned counsel contended that, to perfect his equity, the repre- 
sentatives of Noah Leggett should show that Rogerson received the pur- 
chase money. The power of attorney authorized Hosea Dudley to re- 
ceive i t ;  his deed acknowledges its receipt, which is a t  least prima facie 
evidence of the fact. I t  has never been held in this State that a party 
paying money to an agent or trustee was required to see to its applica- 
tion. Hauser v. Shore, 40 N. C., 357. 

and the operation of the statute of limitations between tenants in  com- 
mon. The defendant's title is not based upon an ouster perfected by 
adverse possession. The entry of Noah Leggett was under Josephus 
Rogerson in  respect to his equity. As we have seen, the ancestor of the 
defendants was a t  all times since 17 November, 1856, until his death, in 
the rightful possession of the land. His equity passed to the defendants, 
and their possession is, therefore, in  accordance with this equity. As all 
of the parties in  interest were before the court, defendants would have 
been, if requested, entitled to a decree that plaintiffs convey to them the 
legal title, and that such decree operate to vest i t  in them pursuant to 
the provisions of the statute. Revisal, secs. 566-67. I t  would be a 
strange result if the defendant, whose ancestor paid for the land, took 
title from a duly empowered attorney, recorded his deed in  1856, 
remained in  possession until his death, in  1898, should now be ( 13 ) 
ejected by reason of a technical defect in the execution of the deed 
by the attorney. We concur with his Honor, and the judgment must be 

Affirmed. 

Cited: Moore v. MOOTP,  151 N .  C., 557; Robinson v. Daughtry, 171 
N. C., 202. 
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ClTY OF WASIIIKGTON v. EUREKA LUMBER COMPANY. 

(Filed 11 September, 1907.) 

Town Ordinances-Taxation-Separate Properties. 
Under a town ordinance imposing a separate tax u11on two distinctive 

classes of sawmill property connected by steam pipes, each is subject to 
its appropriate tax, though owned and operated by the same corporation. 

ACTION for the collection of town tax on factories, etc., heard by W. R, 
Allen,  J., upon facts agreed, a t  May Term, 1907, of BEAUFORT. The 
facts sufficiently appear in  the opinion of the Court. 

Bragaw & I lard ing  for plaifi t i f f .  
W .  C. R o d m a n  fo r  defendant .  

CLARK, C. J. The ordinances of the town of Washington, under 
authority of law, prescribed among the subjects of taxation "mills and 
factories of all kinds, including band-saw mills, $25 per year; circular- 
saw mills, $20; barrcl, box, or rollcr factories, $25 per year." The de- 
fendant has two buildings, 160 fcet apart, built and formerly owned by 
distinct companies, but now connected by steam pipes and operated by 
the same company. I n  one of these buildings, which is a band-saw mill, 
the finished product is lumber; in the other the product is boxes and 
rollers. This last inill uses logs, from which the product is made direct, 

only a very small percentage of its output being dressed lumber, 
( 14 ) which comes in  the rough state from the other mill. 

From the above agreed facts i t  is clear that there are two dis- 
tinct businesses, taxed separately by the town ordinance. That both are 
conduoted by the same company does not exempt one of them. d r e y  v. 
C'ornrs., 138 N. C., 500, is exactly in point. 

Affirmed. 

(Filed 11 September, 1907.) 

1. Surface Water-Drainage-Lower Proprietor-Damages. 
Surface waters should be drained so as to be carried off in the due 

course of nature. The upper proprietor is liable in damages to the land 
of the lower proprietor caused by water diverted by his ditches and not 
carried to a natural waterway. 

10 



N. (3.1 FALL TERM, 1907. 

2. Same-Procedure-Election. 

When the lands of the lower proprietor are damaged by the improper 
drainage of the nppcr prol~rietor, he may elect to bring an action for dam- 
ages or proceed under Iterisal, see. 398.3, et seq. 

3. Evidence-Practice-Harmless Error-Instructions. 
When a paper-writing offered in evidence was excluded by the court, 

but the matter was reopened upon the argument by  lai in tiff's attorney 
with the consent of the court, and its contents stated by him, this does 
not constitute reversible error when the court instructed the jury not 
to consider the contents of the paper nor the statement of counsel relative 
thereto. 

ACTION tried by W. R. AZZerz, J., and a jury, at Spring Term, 1907, of 
GATES. 

Tliis was an action by a lower proprietor against an upper for increas- 
ing the flow of water in such way as to obstruct and throw i t  on the 
plaintiff's land and water-sog it. 

There was evidence offered by plaintiff tending to show that ( 15 ) 
defendant had collected water that fell on his own land, and by 
means of ditchcs had conveyed the water into a ditch called Hawtree 
Branch, on his own land, which ran across the land of one Mullen and 
was for the purpose of draining the land of the defendant, and which he 
was under obligation to keep in  good order; that the lower end of said 
ditch ran up to the land of the plaintiff, and, if kept open and clear, 
would have caused the water which the defendant, by his ditches cut to 
drain his own land, had emptied into said Hawtree Branch ditch, to flow 
through the land of the plaintiff and into a certain canal; that dcfendaut 
had failed and refused to keep open said Hawtree Branch ditch at its 
end close to the land of this plaintiff, and had allowed same to become 
clogged and dammed up, thereby causing the waters which his ditches 
had enlpticd into Hawtree Branch ditch to overflow the banks of said 
ditch and spread upon mid submerge and drown the land of the plaintiff, 
thereby causing hirn injury and damage. 

There was evidence introduced by the defendant to the contrary. 
There was also evidence tending to show that Hawtree Branch was a 

natural water-course, and that defendant's ditches emptied into i t  at  a 
place not on his own land. 

The court, among other things, charged the jury: If defendant, the 
upper tenant, collects the surface water falling on his land in  ditches and 
discharges the ditches on the land of the lower tenant, the plaintiff, other- 
wise than by natural water-courses on his own land, and thereby in- 
creases the flow of water on the land of the lower tenant, he is liable 
therefor; and if you so find by a greater wcight of the evidence, answer 
the first issue "Yes," although the surface water of defendant's land 
would flow to land of the lower tenant. The defendant assigns that part 
of the charge as error. 11 
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There was cvideirce on both sides tending to show that there were 
several other landowners besides the defendant whose lands 

( 16 ) drained into Hawtree Branch, or Hawtree Branch ditch, as the 
plaintiff callcd i t ;  and there was also evidence tending to show 

that the plaintiff had not attempted to cultivate or clear up the land 
which he clairned to be damaged, nor to drain the same since he went 
into the possession thereof, about eightcen years ago; and that those 
under whom he claimed had not attempted to cultivate i t  or to drain i t  
since the latter part of the Civil War, and that the plaintiff had sold and 
allowed timber trees on the land along the course of Barntree Branch to 
be cut, and that the tops of the trees had fallen across the branch and 
had not been removed, and cvidenrc to the contrary. 

There was also evideuce tending to show that Hawtree Branch was a 
natural water-course, and there was evidence on the part of the plaintiff 
tending to show that there had been many years ago a ditch dong  Haw- 
tree Branch, and that i t  was a ditch, and evidence on the part of de- 
fcndant tending to show that there had never been a ditch along its 
course, but that i t  had always been a natural water-course. 

Plaintiff introduced evidence to show the injury to the land causod by 
the flooding of the land. The defendant moved to set aside the verdict 
and dismiss the action 011 the ground that the plaintiff had sought the 
wrong remedy, and that he ought to have applied the statutory rcmedy, 
and because of the manifest injustice done the defendant by reason of the 
fact (1) that the damages attempted to be proved were hypothetical and 
not actual; (2)  that, according to all the evidence, if any damage was 
incurrcd by plaintiff, as alleged, several other parties besides the defend- 
ant contributed thereto, and, therefore, defendant ought not to bear all 
the burden, and for that reason the verdict should be set aside; and this 
contention was presented to the court as a matter of right and not as a 
matter of discretion. The court overruled the motion,'and the defendant 
cxccpted. Verdict and judgment for plaintiff. Appeal by defendant. 

( 17 ) H. S. W a r d  and W .  M. Bond  for p la in t i f .  
L. L. Bmith for defendant. 

CLARE, C. J. The principle settled by our decisions is, that in the 
interest of health and good husbandry better drainage is to be encour- 
aged. Hence, an upper proprietor can accelerate and even increase the 
flow of water from his land, but due regard for the rights of the lower 
proprietor forbids that the flow of water should be diverted to his detri- 
ment. Hocut t  v. R. R., 124 N. C., 214; Mixell v. McGowan,  125 N. C., 
439; s. c., 129 N.  C., 93; Lassiler v. R. R., 126 N. C., 509; Rice v. R. R., 
130 N. C., 376; lWullen 1 1 .  Canal Co., ibid., 502. There was hcre evidence 
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tending to show that the waters collected by plaintiff's ditches and carried 
by them through his own land and that of the next lower proprietor 
there ceased to be carried farther to a natural waterway, but were 
allowed to ooze through and water-sog the plaintiff's land, to his detri- 
ment. There was conflicting evidence, but the jury so found the fact. 
I f  so, the water put upon the plaintiff's land was not in  the due and 
orderly course of nature from the increase and acceleration of the flow 
from the better drainage of his farm by the upper proprietor, but was, 
in fact, a diversion of the water upon the plaintiff's land, to its detri- 
ment. "The defendant had no right to collect surface water . . . 
into a ditch not adequate to receive it, and thus flood and injure the land 
of another." Staton v. R. R., 109 K. C., 341; Porter v. Durham, 74 
N. C., 767; Jenkins v. R. R., 110 N.  C., 444, 447. This is not the case 
of draining into a natural waterway, increasing its flow, which the de- 
fendant had a right to do. Mizel l  v. McGowan, 120 N.  C., 134. 

For such injury the plaintiff could bring this action at  his election. 
..VizelZ v. McGowan, 120 N. C., 137. He  is not restricted to the remedy 
prescribed by Revisal, see. 3983, et seq. Indeed, that proceeding 
is one which the defendant, the upper tenant, might well have ( 18 ) 
resorted to. 

The court excluded a paper offered in evidence by the plaintiff. The 
plaintiff's counsel, notwithstanding, upon permission of the court, re- 
opened the argument, and in the course of it stated the contents of the 
paper. The court adhered to its ruling and told the jury not to con- 
sider the contents of the paper nor the statement of counsel in  regard 
thereto. The jury must have understood so plain an instruction, and, 
furthermore, that the paper having been excluded as evidence and not 
testified to by any one, they could not consider it. I f  a jury is not pos- 
sessed of this much intelligence, i t  is not a proper part of a trial in 
court. 

No error. 

Cited: Bedsole v. R. R., 151 N. C., 153; Roberts v. Baldwin, ib., 408; 
s. c., I55 N. C., 282; Brown v. R. R., 165 N. C., 396; Barclilcf: v. R. R., 
168 N. C., 269. 
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I?. A. NICHOIJSON Y. JOSEPII DOVER. 

(Filed 11 September, 1907.) 

Principal and Agent-Undisclosed Principal-Contracts-Specific Perform- 
ance. 

When an agent vested with authority to sell land to a designated per- 
son, who is buying for an undiscloscd principal, contracts to do so, the 
undisclosed principal may claim all thc rights of his agent not prejudicial 
to the seller, arid enforce the specific performance of the contract. The 
seller cannot refuse to perform such contract when the personality of the 
purchaser is not the ground of the refusal, but that he could g ~ t  a higher 
price. 

CLARK, C. J., not sitting. 

SPECIFIC PERFORMANCE of a contract to sell and convey a tract of land, 
tried before W. R. Allen,  J., and a jury, a t  May Tcrm, 1907, of BEAT- 
FORT. From judgment sustaining the motion to nonsuit and dismissing 
the action, plaintiff appealed. 

Nicholson & Daniel for plaintiff. 
Rragaw Le. H a r ~ E n g  for defendant.  

( 19 ) BEOWN, J . The defendant owned twenty-nine-thirtieths of the 
land described in  the complaint, and B. 13. Nicholson owned one- 

thirtieth. Each owner sccmed desirous of owning the entire tract or of 
selling his interest therein. Negotiations were conducted with Dover, 
who was a residcnt of Pennsylvania, by B. B. Nicholson, through W. B. 
Rodman, who was Dover's agent and attorncg. The lregotiations are 
embodied i n  twenty-two letters passing between Dover and Rodman and 
B. B. Nicholson, all of which are set out in  thc record, and which it is 
unnecessary to do more than refer to. These letters comprise the basis 
of the plaintiff's action. The defendant contends that there is no suffi- 
cient contract, in  writing or memorandum, or note thereof, within the 
requirements of the statute of frauds. Besides other letters, which i t  is 
unnecessary to refer to, we think there arc two which plainly author- 
ized Rodman to enter into a contract to sell the defendant's interest in 
the land. On 24 May, 1905, dcfendant wrote Itodman: "Now, I want 
to sell, if possible, and I want you and Mr. Nicholson to give me the 
very highest cent that he will pay me for the land in  Chocowinity; then 
I will give you and him a definite answer, and we can settle all right." 
I n  the letter of 21 June, 1905, the authority to sell is confirmed. After 
further correspondence, Dover gives Rodnian, in  his letter of 1 July, 
1905, express authority to sell the land to B. B. Nicholson upon a basis 
of $1,800 for the whole tract-that is to say, Dover was to have twenty- 

14 
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nine-thirtieths of the $1,800 for his interest. This proposition u7as ac- 
cepted by B. B. Nicholson in  his letter of 30 July, 1905, to Rodman in  
behalf of his pringipal, P. A. Nicholson, the  lai in tiff. We think the 
letters set out in  the record are a sufficient compliance with the require- 
ments of the statute. I t  has always been held that letters addressed to 
a third party, stating and affirming a contract, may be used against the 
writer as a memorandum of it. Brown on Statute of Frauds, sec. 354a, 
and cases cited. Such writings are sufficient evidence of the con- 
tract to warrant the court in  giving effect to it. M i d l  v. Bur- ( 20 ) 
nett, 49 N.  C., 254. The ~ r i n c i p a l  contention of the learned 
counsel for  defendant is that, although Rodman might have been vested 
with ample power to sell, the authority was to sell to B. B. Nicholson 
and not to this plaintiff. 

The correspondence, as well as the testimony of B. B. Nicholson and 
I?. A. Nicholson, proves that the negotiations for the purchase of Dover's 
interest in the lands was conducted by B. B. Nicholson for the plaintiff, 
and that the offer of Dover, made through Rodman, was accepted by 
B. B. Nicholson for plaintiff. This was wdl  known to Rodman, and the 
fact that he failed to disclose it to Dover will not avoid the contract of 
sale or relieve Dover from its performance. Assuming that, so far  as 
Dover is concerned, the plaintiff is an undisclosed principal as to him, 
yet the plaintiff may enforce the contract made on his behalf by B. B. 
Nicholson, his agent. The right of a principal to maintain an action 
on a written contract made by his agent in his own name, without a s -  
closing the name of the principal, is well settled. Oelrichs v. Ford, 21 
Md., 489 ; Towboat Co. v. Tel. Co., 52 S. E., 166 (Ga.) ; Cowan, v. Fair- 
brother, 118 N. C., 406. I f  Dover had personally conducted this corre- 
spondence directly with B. B. Nicholson, who was acting for the plain- 
tiff, an undisclosed principal, the latter could enforce the contract as 
against Dover. The fact that he conducted it through his agent will 
not alter the case. "It is a well established rule of law that when a 
contract, not under seal, is made with an agent in  his own name for an 
undisclosed principal, either the agent or the principal may sue upon 
it, the defendant i n  the latter case being entitled to be placed in  the 
same position at  the time of the disclosure of the real principal as if 
the agent had been the real contracting party." Barnham v. Bell, 112 
N. C., 133; Ewell's Evans on Agency, 379; Story on Agency, 420; 
Wharton on Agency and Agents, 403. The defendant authorized Rod- 
man to sell to B. B. Nicholson upon certain terms. The agent, 
not exceeding the authority conferred upon him, contracted to ( 21 ) 
sell to B. B. Nicholson according to the instructions given him. 
B. B. Nicholson was acting, so i t  turns out, as the agent of the plain- 
tiff, whose interest was not disclosed to defendant. Under these condi- 

15 
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tions the acts of the agent, Rodman, are equally binding upon the prin- 
cipal, Dover, as if the principal had done the act himself. I n  other 
words, so long as Rodman was obeying his instruc$ions in selling to 
B. B. Nicholson, i t  made no difference whether the contract was made 
directly by Dover, the principal, or through Rodman, the agent; the 
effect would be the same. The principal is liable where the agent acts 
within the scope of his apparent authority, provided a liability would 
attach to the principal if he were in the place of the agent. Navigation 
Co. v. Bank, 47 U. S., 344; Pord zl. Williams, 62 U. S., 287. The law 
is stated very clearly by the Supreme Court of Georgia, as follows: 
"When an agent makes a contract without disclosing the name of his 
principal, the principal may claim all his rights, with the single limita- 
tion that the other party shall not be injured thereby." Woodruff v. 
McGehee, 30 Ga., 158. 

I t  follows that, if Rodman, acting for the defendant and within the 
scope of his powers, made a valid contract with B. B. Nicholson, and 
the latter a t  the time was acting for the plaintiff, the latter may enforce 
the contract against the defendant to the same extent that B. B. Nichol- 
son could enforce it, although the defendant had no knowledge at the 
time of plaintiff's interest. The defendant has in  no way been injured. 
Whatever equity or claim the defendant could set up against the agent 
he could set up against the principal when he was disclosed. I n  this 
case the defendant has no grievance against either. He  simply declines 
to carry out his valid contract, made by an authorized agent, because, 
as he writes Rodman on 11 September, 1905, he had just received an 

offer of $2,000 cash for the land. The personality of the pur- 
( 22 ) chaser was not the ground of plaintiff's refusal, but the fact that 

he could get a higher price. Taking the evidence to be true, the 
plaintiff is entitled in the Superior Court) to ii decree for specific per- 
formance. 

Reversed. 

CLARK, C. J., did not sit. 

Cited: Combes v. Adams, 150 N .  C., 68; Winslozu v. Staton, ib . ,  267;  
Peanut Co. v. R. R., 155 N. C., 151; Archer v. XcClure, 166 N .  C., 148; 
Hardware Co. v. Banking Co., 169 N.  C., 749; Wooc7ard v. Stief ,  171 
K. C., 82; Springs z.. Cole, ib., 419. 
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DORA S, ALEXANDER v. LULA NORRIS. 

(Filed 11 September, 1907.) 

1. Lessor and Lessee-Parol Assignment-Statute of Frauds. 
A verbal assignment of an unexpired lease of land, to terminate more 

than three years from the date of the assignment, is void under the 
statute of frauds. 

2. Same-Evidence-Lease-Assignment-Indorsement. 
An indorsement upon the written assignment of a lease, "We hereby 

transfer all our right and title and interest in this lease," etc., means 
the original lease referred to and fully described therein. 

ACTION to recover possession of a leasehold, tried before W. R. Allen, 
J., and a jury, at  Spring Term, 1907, of TYRRELL. The court adjudged, 
upon the facts agreed, that plaintiff was not entitled to recover. Plain- 
tiff appealed. 

J .  E. Alexan-der and I&!. Jlajette for plaintif. 
W .  M. Bond for dafandant. 

BROWN, J. The property in controversy was lensed for eight years, 
beginning on 2 January, 1900, to Mrs. F. E. Cohoon, wife of E. P. 
Cohoon. On 30 July, 1903, F. E. Cohoon and husband duly assigned 
the lease to Abner Alexander, with a pvoviso that if -4lexander 
should die before the expiration of the lease the property should ( 23 ) 
return to Mrs. Cohoon for the remainder of the lease. Alexander 
died 8 April, 1904, and on 30 August, 1904, Dora S. Alexander, the 
plaintiff, took from Mrs. Cohoon a verbal assignment of the unexpired 
term. On 23 July, 1906, F. E. Cohoon and her husband executed to the 
plaintiff a written assignment of the lease. 

I t  appears, however, that on 21 May, 1906, F. E. Cohoon delivered 
to the defendant the written assignment of the lease which had been 
made to Abner Alexander on 30 July, 1903, with the following indorse- 
ment: "We hereby transfer all our right and title and interest in  this 
lease to Lula Morris." This is dated 21 May, 1906, and is signed 
"F. E. Cohoon, per E. P. Cohoon, agent." I t  is admitted that the latter 
was the general agent for his wife, and that by virtue of such assign- 
ment defendant was in  possession of the property. 

The verbal assignment of the lease made to plaintiff was absolutely 
roid, because, at  the date thereof, 30 August, 1904, the lease had more 
than three years to run, and, therefore, such an interest in  land could 
only have been assigned in  writing. Revisal, see. 976. At the time of 
the written conveyance, dated 23 July, 1906, made by Mrs. Cohoon and 
husband to plaintiff, they had, on 21 May, 1906, assigned the unexpired 
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term to defendant. As there was then only about nineteen months of 
the term remaining, i t  required no deed under seal or privy examina- 
tion to effect a conveyance thereof. I t  could be assigned by parol. It 
i s  admitted tha t  E. P. Cohoon was the general agent of his wife in  the 
management of her property, and his authority to act for his wife is  not 
contested. Under and by virtue of this assignment defendant has re- 
mained in  possession of the leasehold estate up  to this time. 

We cannot agree that  the assignment is invalid because not written 
on the original lease. The  paper upon which it was written re- 

( 24 ) ferred to and fully described the lease and the property, and in  
using the words "this lease" i n  the assignment the assignors 

plainly meant the original lease executed to Mrs. Cohoon by Winston 
Sikes. Upon the facts agreed, we concur with his Honor that  plaintiff 
is  not entitled to recover. 

Affirmed. 

J. I,. SAWYER v. ROANOKE RAILROAD A S D  L E N B E R  COMPASY. 

(Filed 11 September, 1907.) 

1. Railroads-Logging Roads-Negligence-Proximate Cause-Damages. 
When the trains upon logging roads of defendant are operated by steam 

or other mechanical power, the employees engaged in operating its trains 
are required to keep a careful and continuous outlook along its track, and 
the defendant is responsible for injuries resulting as the proximate con- 
sequence of negligence in the performance of this duty, whether in remote 
or populous localities. 

2. Same-Contributory Negligence-Last Clear Chance-Proximate or Con- 
current Cause. 

A negligent act of the plaintiff is not contributory unless the proximate 
cause; and, though plaintiff may have been negligent in going upon de- 
fendant's track, when he has become helpless and down thereon, the 
responsibility of defendant attaches when it negligently fails to avail 
itself of the last clear chance. 

3. Same-Last Clear Chance-Instructions-Issues-Discretion of Court. 
While the doctrine of the last clear chance is frequently submitted 

under a separate issue, and sometimes it is desirable to do so, it is not 
always necessary to so present it, and it is within the discretion of the 
trial judge to submit it upon the issue of contributory negligence under 
proper instructions. 

4. Evidence-Admission-Pleadings. 
I t  is competent for plaintiff to put in evidence as an admission of the 

defendant a section of the answer containing the allegation of a distinct 
and separate fact relevant to the inquiry, though it is only a part of an 
entire paragraph, without introducing qualifying or explanatory matter, 
inserted by way of defense, which does not modify or alter the fact 
alleged. 

18 
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ACTION to recover damages for personal injury caused by the ( 25 ) 
alleged negligence of defendant company, tried before W .  R. 
Allen, J., and a jury, at February Term, 1907, of BEAUFORT. 

There was evidence tending to show that in  May, 1904, plaintiff was 
run over and seriously injured by a logging train of defendant company 
while he was in the employment of the defendant and engaged in  cut- 
ting out its right of way; that defendant had constructed a railroad 
track of iron rails from Slatersville, n station on the Norfolk and 
Southern, to a tract of timber about 5 miles out, and at  the time of the 
injury was engaged in operating a logging train, by which the logs, as 
they were cut and loaded, were hauled over the spur track to Slaters- 
ville and thence over the line of the Norfolk and Southern to Plymouth, 
where defendant's mill was situated; that the plaintiff was with a gang 
of hands engaged in cutting out a right of way through this timber, and 
as this was done another gang would lay the track, when the train, con- 
sisting on this day of a locomotive and several logging cars, would be 
moved backwards down the track, and the timber logs that had been cut 
from and on either side of the track were loaded onto the train; that 
this loading was done chiefly by a skidder, a machine which was placed 
on the rear car, being in  frodt as the train was moving, a large ma- 
chine, consisting of an engine, cable, etc., which was inclosed in a build- 
ing or large box several feet wider than the car on which i t  was placed, 
and 8 or 10 feet high. This box, inclosing and protecting the ma- 
chinery, had a door and perhaps a window at the rear, from which those 
who were engaged in operating the skidder could, when required, look 
down the track, and there were a door and steps for entrance a t  the 
front of the skidder ; that several hands were required to operate 
the skidder when the loading was being done, and some were on ( 26 ) 
the car a t  the time of the injury; that when the track was laid 

' 

the engine would back the train along the same, and the skidder would 
draw in  and load the logs from either side of the track onto the logging 
cars; that some of the hands were engaged in  the woods, some cutting 
the right of way, some were engaged with another machine at  the end 
of the track, and plaintiff himself, with one Billie Boyd, was engaged 
i n  grinding plaintiff's axe, some 10 or 12 feet from the track, when a 
thunder and rain storm came up, and plaintiff and Boyd started along 
the track toward the skidder with the intention of going into the same 
for shelter. The train, with the skidder on the front car, was a t  this 
time being backed down the track toward plaintiff at  the rate of about 
2 miles an hour, and could have been stopped within a distance of 15 
feet; that as plaintiff and Billie Boyd were so moving down the track 
to take protection in the skidder, they were struck by a bolt of lightning, 
Boyd being instantly killed and plaintiff knocked down and rendered 

19 
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unconscious, remaining so until he was run over by the train. The 
place where the plaintiff fell and remained upon the track was 75 yards 
ahead of the moving train, on a straight track and in  view of the hands 
and employees on the train, if any had been looking. 

Three issues were submitted: (1) As to defendant's negligence. 
(2) Contributory negligence on the part of plaintiff. ( 3 )  Damages. 

Under the charge of the court, there was n verdict for the plaintiff. 
Upon judgment thereon, defendant excepted and appealed. 

Bragaw & Harding,  Xicholson & Daniel, and W a r d  & Grimes for 
plaintiff. 

Smal l  & McLean for defendant. 

( 27 ) HOKE, J., after stating the case: The judge below imposed 
upon the defendant the duty of keeping an outlook along the 

track in the direction in which the train was moving, and in  this con- 
nection charged the jury that if they found the facts to be that the de- 
fendant company was operating a railroad for the purpose of hauling 
logs, and operating an engine and cars, the law imposed upon i t  the duty 
to keep a lookout for the purpose of avoiding injury to persons on the 
track apparently unconscious; and if i t  failed in this duty i t  was negli- 
gent, and if such failure was the real and proximate cause of the plain- 
tiff's injury they would answer the first issue "Yes," etc. 

I t  is urged for error that, on account of the remote placing of this 
occurrence, with no one ahead along the track or likely to be there, ex- 
cept its own employees, whom they had every reason to believe were 
there, alive and in health and in proper possession of their faculties, the 
judge should have charged the jury that, upon the entire testimony, if 
believed, there was no negligence shown on the part of the company, and 
the jury should answer the first issue "No." But we are of opinion, and 
so hold, that the charge of the court correctly expresses the law appli- 
cable to the case, and that this assignment of error cannot be sustained. 
These logging roads, in various instances and in  different decisions, 
have been described and treated as railroads and held to the same meas- 
ure of responsibility and the same standard of duty. Hemphi l l  v. Lum- 
ber Co., 141 N. C., 487; Simpson  v. Lumber  Co., 133 N.  C., 96; Craft 
v. Lumber  Co., 132 N. C., 156. And i t  is well established that the em- 
ployees of a railroad company engaged in  operating its trains are re- 
quired to keep a careful and continuous outlook along the track, and the 
company is responsible for injuries resulting as the proximate conse- 
quence of their negligence in  the performance of this duty. Bullock v. 
R. R., 105 N. C., 180; Dean 2). R. R., 107 N. C., 686; Pickett v. 

' 

R. R., 117 N. C., 616. This particular duty arises not so much from the 
20 
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fact that railroad companies are common carriers or quasi-public ( 28 ) 
corporations as from the high degree of care imposed upon them 
on account of the dangerous agencies and implements employed and the 
great probability that serious and in  many instances fatal injuries are 
almost certain to result in  case of collision. As said by Burwell, J., in  
Haynes v. Gas Co., "The utmost degree of care, so far  as skill and hu- 
man foresight can go, is required, for the reason that a neglect of duty 
is likely to result i n  great bodily harm and sometimes death to those who 
are compelled to use that means of conveyance." And quoting from 
Ray on Negligence, page 63, "As a result of the least negligence may be 
of so fatal a nature, the duty of vigilance on the part of the carrier 
requires the exercise of that amount of care and skill in  order to pre- 
vent accidents." These reasons apply with equal force to logging roads 
when their trains are operated by steam or other mechanical power, and 
are of such exigent nature as to impose this requirement of keeping an 
outlook as an arbitrary duty, whether in  remote or more populous locali- 
ties. Certainly, on the facts disclosed by this testimony, there should 
be no relaxation of the rule. Some of the employees were ahead, en- 
gaged i n  cutting out the way; others in  laying down the track; yet 
others were a t  work at  the end of the track, with another machine of 
the same kind. They were engaged i n  rough work, and not unlikely to 
be in  and upon the track at different places, and at  times and in different 
ways to be down and helpless upon i t ;  and i t  was a negligent act to back 
a train in  their direction without keening an outlook. The duty is im- 

1 " 
posed because some injury, and serious injury, was likely to follow from 
its neglect; and when such injury does follow, i t  is no answer that the 
injured party was down and helpless from some unusual or unexpected 
cause. Drum v. Niller, 135 N. C., 204; Hudson v.  R. R., 142 N. C., 
198; Home v. Power Co., 144 N. C., 375. As stated in  Hudson v. 
R. R.. the correct doctrine is  as follows: "In order that a party " 

may be liable for negligence, i t  is not necessary that he could ( 29 ) 
have contemplated or even been able to anticipate the particular 
consequences. which ensued, or the precise injuries sustained by the 
plaintiff. I t  is sufficient if, by the exercise of reasonable care, the de- 
fendant might have foreseen that some injury would result from his 
act of omission, or that consequences of a generally injurious nature 
might have been expected." 

Defendant further contends that, on the entire evidence, the plaintiff 
was guilty of contributory negligence, and objects to the following part 
of the charge on that question: "If you find from the evidence that de- 
fendant was backing its train down its track, that the plaintiff fell on 
the track in  an  apparently unconscious condition, that when he so fell 
he was fa r  enough from the train for i t  to have been stopped in  time 
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to have avoided the injury, that the defendant failed to keep a lookout, 
and that if a lookout had been kept the defendant, by the exercise of 
ordinary care, could have discovered that plaintiff was on the track in 
an apparently unconscious condition in time to stop its train and avoid 
the injury, then the plaintiff's negligence, if any, would not be contribu- 
tory; and if you so find, you will answer the second issue 'No.' " 

We think this position is also correct and clearly states the law appli- 
cable to the issue. A negligent act of the plaintiff does not become con- 
tributory unless the proximate cause of the injury; and although the 
plaintiff, in  going on the track, may have been negligent, when he was 
struck down and rendered unconscious by a bolt of lightning his con- 
duct as to what transpired after that time was no longer a factor in the 
occurrence, and as all the negligence imputed to defendant on the first 
issue arose after  lai in tiff was down and helpless, the responsibility of 
defendant attached because i t  negligently failed to avail itself of the 
last clear chance to avoid the injury; so its negligence became the sole 

proximate cause of the injury; and the act of the plaintiff in go- 
( 30 ) ing on the track, even though negligent in the first instance, be- 

came only the remote and not the proximate or concurrent cause. 
This responsibility of a defendant by reason of a negligent failure to 
avail itself of the last clear chance to avoid an injury is sometimes sub- 
mitted to a jury under a separate issue; and while i t  is sometimes de- 
sirable, i t  is not always necessary so to present it, and the trial judge, 
in  his discretion, as he did in this instance, may submit the proposition 
and have same determined by his charge on the issue as to contributory 
negligence. The same course was pursued by the trial judge and ap- 
proved on appeal in Pickett v. R. R., 117 N. C., 616. The defendant in 
the present case has been fixed with responsibility because of its negli- 
gent failure to avail itself of the last chance to avoid injury, and for 
that alone, and the judge below properly told the jury, in effect, that if 
this were true the act of the plaintiff in going on the track in  the first 
instance, even if negligent, would not bar a recovery, because only the 
remote cause of the injury, and therefore not contributory. 

The court below also correctly ruled that plaintiff could put in  as an 
admission on the part of the defendant a section of the answer, as fol- 
lows: "And said machine ran upon plaintiff, injuring his arm so that 
same had to be amputated." This is an admission of a distinct and 
separate fact relevant to the inquiry, and, though it was only a part of 
an  entire paragraph, defendant was not required to put in  qualifying or 
explanatory matter inserted by way of defense, and which in  no way 
modified or altered the fact. IIed~iricE v. R. R., 136 N. C., 510; Lewis I;. 
R. R., 132 N. C., 382. There is 

No error. 
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Cited: Stewart v. Lumber Co., 146 N. C., 49 ; Farris v. R. R., 151 
N. C., 490; Merrill v. R. R., ib., 526; Bissell v. Lumber Co., 152 N.  C., 
125; Snipes v. Mfg. Co., ib., 45; Blackburfi v. Lumber Co., ib., 363; 
Hunter v. R. R., ib., 689; Edge v. R. R., 153 N. C., 214, 215, 217; 
Twiddy v. Lumber Co., 154 N. C., 240; Gz~ilford v. R. R., ib., 608; LTol- 
man v. R. R., 159 N. C., 46; Smith  v. R. R., 162 N. C., 33; Shepherd v. 
R. R., 183 N. C., 521, 522; Mcfleill v. R. R., 167 N. C., 400; Buchanan 
v. Lumber Co., 168 N. C., 43; Hill v. R. R., 169 N. C., 741; Horne v. 
R. R., 170 N. C., 661. 

R. $1. HIDDICK v. JOE DUNN. 
( 31 ) 

(Filed 11 September, 1907.) 

Carriers-Terminal Charges-Wharfage. 
d general custom or usage in regard to terminal charges, in addition to 

the charges for carriage, is a part of the contract of carriage which the 
law reads into it. Therefore, in the absence of an express stipulation to 
the contrary, a wharfinger may recover of the consignee reasonable wharf- 
age charges established by general custom or usage, and thus recognized 
and acquiesced in at  the port of delivery. 

CASE AGREED, heard by W. R. Allen, J., at March Term, 1907, of 
GATES. 

The plaintiff brought suit to recover the amount of wharfage charges 
upon goods shipped on a vessel of the Albemarle Steam Navigation Com- 
pany from Franklin, Virginia, to Gatesville, in  this State. H e  was 
lessee individually of a wharf at the latter town, which was the usuaI 
and only place for the delivery of goods from the boats of the said com- 
pany, plaintiff being its agent at  Gatesville. I t  was admitted that .the 
charge for wgarfage was the customary one, and also reasonable, and 
that such charges have always been made and paid by the owners of 
goods delivered from the company's steamers on the wharf. The de- 
fendant had received goods himself and paid the wharfage charges, but 
notified the plaintiff that he wouId not do so in  the future, and not to 
receive any more of his goods on the wharf. The plaintiff insisted on 
their payment, and the defendant has since received goods from the 
wharf and paid the charges thereon, though at the time he refused to pay 
the charges now claimed, or any others thereafter. The goods on which 
the charges now sued for were made have been delivered to and received 
by him from the plaintiff's wharf. The published rates of the navigation 
company contained no reference to a charge for wharfage. Upon the 
case agreed the judge decided with the plaintiff, and from the 
judgment the defendant appealed. ( 32 ) 

23 



I N  THE SUPREME COURT. [I45 

L. L. Smith for plaintiff. 
W. M. Bond and A. Pilston Godwin for defendant. 

WALKER, J., after stating the case: We do not see why the defendant 
is not liable for the sum demanded. The plaintiff was a wharfinger and 
dealt with his patrons according to a general custom or usage which had 
been recognized and acquiesced in  by all of the consignees, including the 
defendant, at  the port of Gatesville, whose goods were carried by the 
ships of the navigation company, namely, that the charges for wharfage 
should be paid to the plaintiff by them. The bill of lading was not made 
a part of the case agreed, and, &s we are not permitted here to presume 
anything against the correctness of the court's ruling, i t  must be assumed 
that there is nothing therein inconsistent with the custom or usage as to 
the party liable for wharfage charges. Indeed, i t  is stated in  the case 
that there is no reference to such charges in the company's tariff of rates, 
which would seem to imply that the latter were made with reference to 
the local custom at Gatesville, and that the rates of transportation were 
lower than they would have bken if the company had undertaken to pay 
the terminal charges for wharfage. We cannot infer that carriers will 
voluntarily and gratuitously pay wharfage charges, which in some cases 
may be as much as the freight on the goods. That is'not their custoni, 
we believe, and as they are entitled to charge for the entire service ren- 
dered, including any expenditures for terminal facilities, provided they 
are reasonable, we must take i t  that the company did not intend that the 
freight charges should cover any amount to be paid to the plaintiff for 
wharfage, for there is no evidence that this is so: and the custom which 

& idmitted to have existed at  Gatesville iou ld  tend to show that 
( 33 ) i t  is not true, but that, on the contrary, the parties-consignor, - consignee, and carrier-were all dealing with each other in  view 
of the custom, and expected to be goveri~ed thereby. I f  the carrier 
agreed to pay the wharfage, or all terminal charges, either in  the bill of 
lading or otherwise, i t  was easy to have inserted the fact in the case 
agreed, or to have proved it, if the parties could not have agreed in re- 
spect to it. I n  the absence of any more definite statement of the facts, 
we must hold that the parties contracted with reference to the custom, 
and are bound by i t  the same as if i t  had been expressly stated in their 
agreement. Jliller v. Tetherington, 6 H. and N. (Exch.), 278. That 
case decides that when a custom is well known to exist, the parties must 
be considered to have contracted with reference to it, so as to import its 
terms into their agreement, or to require that the latter should be inter- 
preted by it. Brown v. Byrne, 3 El. and B. (77 E. C. I,.), 703, is per- 
haps more to the point, i t  bearing a closer resemblance to our case in its 
facts and the precise question presented. See, also, Buckle v. Knoop, 
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L. R., 2 Exch., 125; Wigglesworth v. Dallison, 2 Smith L. Cases (Ed. 
1888), 842, and especially the notes at  p. 853; and, as bearing somewhat 
on the question, Vnz~ghnn, 2.. R. R., 63 N. C., 11; Norris v. Fozuler, 87 
N.  C., 9 ;  9 Cyc., 582. 

Wharfage is a mere charge made by the owner of the soil or shore for 
the use of a portion of it, which charge he has a right to make. The 
price, perhaps, may be subject to municipal regulation, but the right to 
charge is undoubted. OJCodey 2). Natchez, 9 Miss. ( 1  Sni. and N.), 31 ; 
Cannon v. iVew Orleans, 20 Wall., 577. Right to compensation for the 
use of a wharf may be claimed upon an express or implied contract, 
according to the circumstances. I f  the price has not been agreed uporl, 
the proprietor recovers what is just and reasonable for the use of his 
property and the benefit conferred, as in other like cases. 1 Farn- 
ham on Waters, 570. A riparian owner had at  common law a ( 34 ) 
qualified interest in  the water frontage belonging by nature to his 
land, and, consequently, the right to construct thereon wharves, piers, or 
landings as far as deep water, subject, however, to certain restrictions in 
their construction and use imposed by statute (Rev., 1696), one of which 
is, that navigation must not be obstructed. Bond v. Wool, 107 N.  C., 
139. This originated the right to compensation for wharfage or for the 
use of the wharf, pier, or landing. Lord iVansfie1d said: "Everybody 

' that pays has a benefit, for if they go to the wharf they have the benefit 
of it, and if they land their goods elsewhere within the manar, they land 
upon the plaintiff's property." Colton v.  Smith, 1 Cowper, 47. I n  the 
case of Fitzsimmons v. Miher, 32 S. C. (2  Rich.), 370, i t  was held that, 
though i t  was shown to be customary for the factor to pay the wharfage 
charges for goods shipped to his consignee, yet the latter is also liable as 
owner, if the former failed to pay them, because of his right of property 
and the benefit received from the care of the goods and the use of the 
wharf. I t  is also said in that case: "That i t  is the rule of law, as well 
as the custom, for the consignee to pay the wharfinger, may, we think, 
be gathered from the cases." Whether that be so or not, we conclude 
that, upon the facts agreed, the plaintiff has derived a benefit, as far  as 
appears, from the use of the wharf, and, upon a well-settled principle, 
should pay its reasonable value, which is admitted in the case to be the 
amount claimed, though the precise nature of the use is not disclosed. 
This Court has recognized the right of a wharfinger to charge the owner 
of goods for the use of his wharf. Wooster v. Blossom, 50 N. C., 244. 

I t  does not appear distinctly whether the charge against the defendant 
was for dockage or berthage, strictly speaking, or for wharfage, using 
the former terms in  the sense of a charge against a vessel for the privi- 
lege of mooring to a wharf or pier, which is one of the usual and ous- . 
tomary port charges against the vessel, and the latter as denoting a 
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( 35 ) charge against nierchandise for the use of a wharf, which is said 
to be one of its meanings. 30 A. and E. (2  Ed.),  497; People v. 

Roberts, 92 Cal., 659; The Wharf Case, 3 Bland, 373; Rodgers v. 
Stophel, 32 Pa .  St., 111. We infer from all the facts and circunlstances 
that the charge in  this case was of the latter kind. 

We have not discussed the question as to the liability of the carrier, 
upon general principles, for wharfage charges, because we think the par- 
ties must be considered as having dealt with each other upon the basis 
of the established custom, and the freight rates may have been, and no 
doubt were, calculated and fixed with reference thereto. The defendant 
g a y  not be paying more than he would be required to pay if the com- 
pany had agreed to pay or should be held liable for all terminal charges, 
as i t  would in all probability increase its rates by the amount so ex- 
pended for that purpose; and this, as we have said, i t  would have a 
right to do, if the rates for the whole service are reasonable, under all 
the circumstances, for they cannot exceed what is a fair return for the 
capital invested. 

We have not overlooked the fact that the defendant never informed 
the navigation company of his intention not to be bound by the estab- 
lished custom at the port of Gatesville. The contract was between him 
and that company as the carrier, and the latter had every reason to sup- 
pose that the defendant was willing to abide by the custom in the car- 
riage of the-particular goods, for the care of which the charge was made 
by the plaintiff. This gave the carrier the right to unload the goods on 
the wharf, which was the usual place of deposit, instead of delivering 
them out of the ship or at its side. 

The ruling of the court upon the facts was correct. 
Affirmed. 

( 36 1 
T. TT', TTHITE V. THOMAS ELEY. 

I (Filed 11 September, 1907.) 

~urisdiction-~orts-contract-wrongful Conversion-Election. 
When the plaintiff can bring his action either in tort, for wrongful con- 

rersioa, or upon contract, the courts, in favor of jurisdiction, will sustain 
the election of the plaintiff. 

ACTION tried before Lyon, J., and a jury, Spring Term, 1907, of 
BERTIE. 

Winston & Matthews for plaintiff. 
St. Leon Scull for defendant. 
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CLARK, C. J. The complaint alleges that  plaintiff placed with the 
defendant a horse to sell for  h im;  that  the defendant received for the 
horse the sum of $149, which he has converted to his own use, and asks 
for  recovery of the sum so converted, and for arrest and bail of defend- 
ant. The  defendant demurred ore tenus that  the Superior Court had 
no original jurisdiction because this is an  action on contract. The  court 
sustained the demurrer and dismissed the action. 

There is  error. "When the action can be fairly treated as based either 
on contract or  i n  tort, the courts, i n  favor of jurisdiction, will sustain 
the election made by the plaintiff." Brittain v. Paymc, 118 N. C., 989; 
Schulhofer v. R. R., ibid., 1096. The plaintiff could sue either for the . 
tort, the unlawful conversion, or on the contract. Bringing the action 
i n  one court, when he might have brought i t  i n  the other, is  prima facie 
such election. Sums v. Price, 119 N. C., 574; Parker v. Express Co., 
132 N. C., 130. 

I n  such cases the plaintiff may waive the tort and sue in contract. 
Bullinger v. Marshall, 70 N .  C., 520; McDonald v. Cannon, 82 N.  C., 
245; Wall v. Williams, 91 N.  C., 477; Edwards v. Cowper, 99 N .  C., 
421; Timber Co. v. Erooks, 109 N .  C., 698. 

O r  he may elect to sue for the tort. Bowers v. R. R., 107 ( 37 ) 
N. C., '721; Purcell v. R. R., 108 N. C., 424; Thompson v. Ex- 
press Co., 144 N. C., 389. I n  Frelich v. Express Co., 67 N.  C., 1, i t  was 
held that  the complaint showed that  the plaintiff had elected to sue on 
the contract for  a sum less than $200, notwithstanding the action had 
been brought i n  the Superior Court. 

The judgment dismissing the action is 
Reversed. 

THE BLLES-FLEMING COMPANY T. SOUTHERX RBTLWAY COMPANY. 
(Filed 11 September, 1907.) 

1. Corporations-Jurisdiction-Justice of the  Peace-Foreign Defendant- 
Process. 

The provisions that no process shall be issued by a justice of the peace 
to another county unless there is one or more resident and one or more 
noilresident defendants (Revisal, see. 1447) do not apply to foreign cor- 
porations. Under Revisal, see. 1448, summons issued to a foreign corpo- 
ration in another county where it has a process agent, properly certified 
under seal of the clerk of the Superior Court, served on such corporation 
or its agent more than twenty days before the return day, is valid. 

2. Penalty-Venue. 
An action for a penalty can be brought against a foreign defendant 

before a justice of the peace in any county in which the defendant does 
business or has property, or where plaintiff resides. Revisal, see. 423. 
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ALLBS-FLEMING Co. 9. R. R. 

3. Same-Removal. 
If  an action is brought in the Superior Court in the wrong county to 

recover a penalty, it will not be dismissed, but removed to the proper 
county. i f  asked in apt time. Revisal, see. 425. 

4. Appeal and Error-Motion to Dismiss-Special Appearance. 
In an action begun before a justice of the peace the defendant may 

enter a special appearance and move to dismiss ; but, after judgment ren- 
dered, it may not enter a special appearance by appeal there, nor in the 
Superior Court, for the purpose of the motion. 

( 38 ) ACTION to recover penalty, heard by Lyon, J., upon appeal 
from a justice of the peace, at  June Term, 1907, of WARREX. 

2'. M.  Pittman and J .  H .  Kerr for plaintiff. 
F .  H .  Busbee d Son and W. B. Rodman for clefmdant. 

CLARK, C. J. This was an action begun before a justice of the peace 
in Warren County against the Southern Railway Company and Sea- 
board Air Line Railway Company for the penalty for unreasonable 
delay in transportation of goods shipped 22 January, 1907, from High 
Point, K. C., on the line of the former road, and delivered to the con- 
signee, the plaintiff, at Warrenton, a station on the last named road, 
14 February, 1907. The summons was issued 9 March, 1907, returnable 
8 April, 1907, and duly served in  the manner required by law upon both 
companies. The summons, duly certified, as required by Revisal, sec. 
1448, was served upon the agent of the Southern Railway Company at 
Henderson, in  Vance County, 11 March, 1907. The Southern Railway 
Company made no appearance at  the trial before the justice, though i t  
did appear at the taking of a deposition, and entered a special appear- 
ance as to that. At the trial before the justice, 3 June, 1907, judgment 
was rendered in  favor of the Seaboard Air Line Railway Company and 
against the Southern Railway Company. On 8 June the latter served 
notice of appeal, as follows: "The Southern Railway Company enters a 
special appearance and appeals horn the judgment,'' on the ground, 
recited in the notice, that "the justice had no jurisdiction of the action, 
that the parties were improperly joined, and that the judgment was con- 
trary to the law and the facts." 

0; the trial in  the Superior Court a jury was waived and the judge 
found the facts: that the shipment was received by the Southern Rail- 
way, at High Point, 22 January, 1907; that it arrived at  Durham, a 

station on that road, 25 January, 1907, but was not delivered to 
( 39 ) the Seaboard Air Line Railway Company at that point till 7 F e b  

ruary, 1907, which the court held an unreasonable delay of nine 
days, and rendered judgment accordingly. The Southern Railway Com- 
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pany, the sole defendant in the Superior Court, mored to dismiss for 
want of jurisdiction, because the Seaboard Air Line Railway was not a 
resident of Warren County, the court having held that i t  had its princi- 
pal office in  Raleigh, Wake County, and that the Southern was a non- 
resident corporation, without any part of its track or any local agent in 
Warren County, and that the justice could not issue this summons to 
another county, I t  made a motion to dismiss on the above ground, and 
asked to enter a special appearance. The court refused the motion to 
dismiss, and entered judgment for $32.50. 

The sole point presented is, that the justice did not acquire jurisdic- 
tion by service of summons upon the defendant, the Southern Railway 
Company, in another county. 

The defendant relies upon Revisal, see. 1441: "No process shall be 
issued by any justice of the peace to any county other than his own, 
unless one or more bonu fide defendants shall reside in and also one or 
more bonu fide defendants shall reside outside of his county." But this 
does not apply to foreign corporations. The next section (1448) is en- 
titled "Service on Foreign Corporations," and provides : "Wherever any 
action of which a justice of the peace has jurisdiction shall be brought 
against a foreign corporation, which corporation is required to maintain 
a process agent i n  this State, the summons may be issued to the sheriff 
of the county in  which such process agent resides, and, when certified 
under the seal of his office by the clerk of the Superior Court of the 
county i n  which the justice issuing such summons resides to be under 
the hand of such justice, the sheriff of the county to which such sum- 
mons shall be issued shall serve the same, as in  other cases, and make 
due return thereof" ; and there is a further provision that in  such 
cases the summons must be served twenty days before return day. ( 40 ) 

This section governs this case. The justice had jurisdiction of 
the cause of action, the certificate was made by the clerk as required, 
service was made upon an agent of the Southern Railway Company, a 
foreign corporation, at Henderson, upon whom process against i t  could 
be served, and service was made more than twenty days before the return 
day of the summons. Section 1448 is specially provided for service of 
justices' summons upon a foreign corporation beyond the limits of the 
justice's county. Service of summons upon the Seaboard Air Line Rail- 
way Company was properly made on its local agent (Rev., see. 440), and 
there is no provision for removal to another county in  an action before 
a justice of the peace. Besides, i t  made no objection; neither does the 
venue of an action against i t  concern the Southern Rpilway Company. 

I n  the Superior Court i t  is true that an action for a penalty must 
ordinarily be tried in a county where some part of the cause of action 
arose. Rev., see. 420. But as to foreign corporations, the action can be 
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brought either in such county or in any county in which it does business 
or has property, or where plaintiff resides. Rqv., sec. 423. The pen- 
alty, if an action is brought in  the wrong county, is not dismissed, but 
removed to the proper county, if asked in  apt time. Rev., sec. 425. 
And there is this express proviso in section 424: That "in all actions 
against railroads the action may be tried either in  the county where the 
cause of action arose or in an adjoining county, or where plaintiff then 
resided." 

Whether joining the Seaboard Air Line Railway Company made it 
merely a superfluous party, of which the Southern Railway Company 
could not complain, or was ground for a demurrer, requiring, if made, 
a division of the action, or was a proper joinder, making it a matter of 

proof as to which defendant was liable for the delay, is a matter 
( 41 ) not before us, as there was no demurrer, and, besides, the Sea- 

board Air Line Railway Company was eliminated from the 
action by the justice's judgment. Certainly, the Southern Railway 
being the initial railroad, the burden is upon i t  to show delivery with- 
out unreasonable delay to the next company. illeredith v. R. R., 137 
N. C., 478. As to the Southern Railway Company, a justice of the 
peace in Warren could issue summons against i t  in  favor of a plaintiff 
i n  that county (i t  being a foreign corporation), to be served in another 
county, under the express terms of section 1448, whose requirements 
were strictly complied with. 

The appellant could have appeared specially before tlie justice and 
have moved to dismiss, and, if that were denied, it could have preserved 
its point by an exception filed, and proceeded to trial. But after being 
duly served with process, i t  entered no special appearance in that court. 
I t s  special appearance before the commissioner in  taking the deposition 
merely saved a point which i t  could have made, but did not, at the trial 
before the justice. I t  could not appeal by a special appearance. This has 
been fully discussed and distinctly held. Clark v. Mfg. Co., 110 N. C., 
111; Finlayson v. Accident Assn., 109 N .  C., 196; Guilford v.  Georgia, 
ibid., 310; Plemmons 2:. Improvement Co., 108 N.  C., 614, and, more 
recently, Scott v. Life Assn., 137 N.  C., 515. The defendant, not hav- 
ing taken the exception in  the justice's court, could not, after judgment 
there, enter a special appearance by hi3 appeal, nor in  the Superior 
Court. I n  deference to the request of defendant's counsel, however, we 
have passed upon the exception to service of summons as if made in apt 
time. 

Affirmed. 

Cited: School v. Peirce, 163 N. C., 430. 
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LOUIS  PATTERSON v. NORTH CAROLINA LTJMBER COMPA4NY ET AL. 

(Filed 11 September, 1907.) 

1. Negligence-Contributory Negligence-Employer and Employee-Defect- 
ive Appliances-Assumption of Risks. 

The care required of the employer in keeping his machinery, etc., in a 
reasonably safe condition for the protection of those employed to perform 
a stated service does not extend, and no liability attaches to an act done 
by an employee of his own volition, outside of the scope of his employ- 
ment, whereby he was injured by a defective machine, for therein the 
employee assumes all risk of injury. 

2. Same-Instructions, 
It  is error in the court below, upon proper evidence, to refuse to instruct 

the jury that where an employee undertakes to do an act outside of the 
scope of his employment the master is not negligent, and if the jury find 
from the evidence that plaintiff was thus acting when injured, they will 
answer the issue as to negligence "No." 

ACTION tried before Lyon, J., arid a jury, at  Narch Term, 1907, ( 42 ) 
of HALIFAX. 

The plaintiff was employed by the defendant to straighten boards in 
its planing mill. He  alleged, and there was evidence tending to prove, 
that where any employee who operated a planing machine called upon 
him to take his place while he was absent, he had been ordered by the 
manager to do so; that M c W p n ,  who had charge of one of the planers, 
left his place and requested the plaintiff to operate the machine while 
he was away. Plaintiff undertook to do so, and while feeding the 
machine his hand was cut and lacerated by a revolving cylinder, the 
machine being, as he alleged, in a defective condition; and to recover 
damages for the injury he brings this suit. There was evidence tending 
to show that thk plaintiff had receired no order to take McWynn's 
place, but that his duty was confined to straightening the boards. ( 43 ) 
Among the several instructions requested by the defendant was 
the following: "Where an employee undertakes to do something not his 
duty to do, the master is not negligent; and if the jury should find from 
the evidence that the plaintiff was acting outside the scope of his em- 
ployment when he was injured, they will answer the first issue (as to 
negligence) 'No,' and the second issue (as to contributory negligence) 
'Yes.' " This instruction was refused, and the defendant excepted. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

George C. Green and Albion Dunn for plainti f .  
Day, Bell & Allen and F. H. Busbee & Son for defendant. 

WALKER, J., after stating the case : We think the defendant was clearly 
entitled to the instruction which was refused. Where the employee steps 
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outside the line of his duty or goes beyond the scope of his employment 
and does something he is not required to do, he cannot recover from his 
mastcr for any consequent illjury, for in that particular he is not his 
servant, and his contract does not provide for the new risk which he thus 
assumes and to which he exposes himself. The result is the same where 
the servant, without the order or request of his employer, or his repre- 
sentative, or contrary to his orders, or a t  the request of another employee 
who has no authority from the master. to make it, undertakes to do some- 
thing not assigned to him. 111 such a case he assumes all the risk of 
injury. The master contracts to exercise ordinary care for the purpose 
of keeping his premises, his nrachinery, his tools and his appliances in  a 
reasonable condition of safety for the protection of his servant employed 
to perform a statcd service, and who is entitled to that protection while 

engaged in  his work and so long as he continues therein arid con- 
( 44 ) fines himself to what he is employed to do. The duty of the mas- 

ter to furnish safe and suitable irnplements and appliances, which 
' due care for the protection of his servant would suggest, extends only to 

those employees who arc required, permitted, or expected, in  the course 
of the employment, to make use of the instrumentalities provided by 
him, or who, while in the performance of their work, may be injured by 
them if they are defective. Where the servant departs from the sphere 
of his assigned duty, the relation of master and servant is considered as 
temporarily suspended. The servant's position is, then, analogous to 
that of a trespasser, or, perhaps, of a bare licensee, and his master owes 
him no duty, nor is he under any legal obligation to anticipate his devia- 
tion from his instructions and the possible danger which may arise to 
him therefrom, and, consequently, to provide means for averting it. The 
servant becomes a volunteer as to the particular act which is outside the 
scope of his service and which he attcmpts to perform. He must, there- 
fore, take things as he finds them and suffer the consequences of his own 
error. The master cannot be held liable therefor, as the law will not, on 
obvious grounds of justice, compel the master to answer in damages for 
any injury which the servant has brought on himself by undertaking to 
do that which he was not directed or required to do, and i t  refers his 
injury not to the fault of the master, but to his own unnecessary and 
gratuitous act. Where the servant leaves his own work to do soinethirlg 
else for which he was not engaged, the duty of the master towards him 
reaches its vanishing point, as i t  has been said, at  the moment of the 
transition, and his corresponding liability for a resulting injury dis- 
appears. There being no lorlgcr a contrartual or legal relatioil iniposing 
any duty on the master, for a breach of which be would be liable, it fol- 
lows that there is nothing upon which to rest any claim for damages, 
because no cause of artion arises from a failure to perform a mere act of 

9" . d 
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humanity, or for the violation simply of a moral obligation not ( 45 ) 
involving any legal duty. This principle is well established, if 
not elementary. I t  is grounded in wisdom and justice, i t  is perfectly 
fair to the master and to the servant, and, moreover, is supported 
by the highest authority. 4 Thonipson on Negligence, secs. 4677, 4678 ; 
Whitson v. Wrenn, 134 N.  C., 86. I t  has been crystallized into one of 
the leading maxims of the law, for in applying the same doctrine in  the 
case last cited (page go), we said: "The plaintiff in  this case has simply 
done something which his master virtually told him not to do. H e  sub- 
stituted his own will for that of his employer, and his case comes within 
the maxim, volenti non fit injuria." There are other expressions in  that 
case, illustrating the principle, which are directly applicable to the facts 
of this one. Mallor v. M f g .  Co., 150 Mass., 362 (s .  c., 5 L. R. A., 792) ; 
R. R. v.  Hall, 105 Xla., 599; Allen v.  Hixson, 111 Ga., 460; Parent v.  
Mfg. Co., 70 N.  H., 1199; Walker v. R. R., 104 Mich., 606. The recent 
case decided in this Court of Martin v. Xfg.  Co., 128 N. C., 264, is 
exactly in  point. The identity of the two cases is striking. 

Applying the principle we have stated to the facts of this case, we 
conclude that there was proof to sustain a finding for the defendant 
under the instruction, which was refused, namely, that the plaintiff had 
left the place of his work and, as a favor to McWynn, had undertaken 
to perform his duty in  feeding the machine, when he was hurt, and the 
fact that there was evidence to the contrary cannot deprive the defend- 
ant of the right to have the didputed question submitted to the jury. It 
only made i t  the more necessary that such a course should have been 
taken. We have just held that if a special instruction is asked as to a 
particular phase of the case presented by the evidence, i t  should be given 
by the court in substantial conforniity to the prayer. Bake?. v. R. R., 
144 N.  C., 36. We so hold in  this case, as the rule is manifestly a just 
and most reasonable one. Horne v.  Power Co., 141 N. C., 50, and cases 
cited. We have examined the general charge of the court with the 
greatest care, and can find therein no substantial or adequate ( 46 ) 
response to the rejected prayer, if there is any reference to i t  at  
all, and we think there is not. The charge, therefore, does not supply 
the omission to give the special instruction. The refusal to give the in.  
struction which the defendant requested, was error, and entitles it to ' 

another trial. The questions involved in  the other errors assigned may 
not again be presented, and for this reason we forbear to discuss them. 

New trial. 
Cited: Boney 2;. R. R., post, 251; Burnett v .  Mills Co., 152 N.  C., 

38; Blackburn v. Lumber Co., ib., 364; Boney v.  R. R., 155 N .  C., 112, 
118; Jackson v. Lumber Co., 158 N. C., 321; Horne v. R .  R., 170 
N. C., 659. 
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.JOHN 'DIXON v. MELISSA A. DIXON. 

(Filed 17 S~ptember, 1907.) 

Limitations-Trust-Husband and Wife.  

FC'herl a trust is acknowletlgcd, it becomes an exyrcss trust against 
which the statute of limitations will not run except from an adversary 
holding. Thwefoi-e, when the wife purch:ised lands with money give11 
hcr by her husband, and wrimpfully had title made to herself alone, which 
shc agreed to have perfected in her husband, there being no cvidence of 
any contest or friction about the title until a suit for divorce was c~mnl- 
mcncaed, the statute of limitation did not begin to run until the commence- 
mcnt of said action. 

ACTION tried before Neal ,  J., and a jury, February Term, 1907, of 
CRAVEN. The statement of facts sufficiently appears in  the opinioii of 
the Court. 

Moore & D u n n  for p l a i n t i f .  
W .  A. Clark for defendant.  

CLARK, C. J. This is an action by the husband to have his wife de- 
clared trustee for him of the property described i n  the complaint, which 

alleges that all said property was bought by the defendant with 
( 47 ) money furnished her by the plaintiff under instructions to take 

title in  his name, but that instead she took the title in  her own 
name. The jury found the facts to be as thus alleged. 

The deeds to the wifc for the property were dated 14 July, 1880; 24 
October, 1889; 26 January, 1589, and 15 January, 1892. This action 
was begun 19 January, 1904. The defendant pleaded the ten-year stat- 
ute of limitations. By consent, the facts as to this plea were found by 
the judge, which, in  addition to what is above stated, are that while 
plaintiff and defendant were living together as man and wifc, "know- 
ing title had been takcn in her, he, by and with her consent, took the 
deeds to a lawyer to have the title perfected in him, but was called off 
by a telegram, and the transfer was never made." I t  does not appear 
when this occurred, but the judge further finds that there was no evi- 
dence of any contest or friction about tlic title or possession of the prop- 

. erty until the defendant instituted an action for divorce, 2 November, 
1903. 

It is, therefore, unnecessary to discuss the interesting question, 
whether the statute could run between husband and wife, for, the trust 
being acknowledged, i t  became an express trust, of which there was no 
disavowal or adversary holding until 2 November, 1903. Till then, the 
statute did not run, and the court properly held that the plaintiff's action 
is not barred by the statute of limitation. 

Affirmed. 
31 
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G. E. HAWK v. P I N E  LUMBER COMPANY. 

(Filed 17 September, 1907.) 

Pleadings-Procedure-Joinder of Action-Contract-Tort. 

An action arising upon contract united in the same cornplaint with one 
arising in tort is not a misjoinder, and a demurrer thereto will not be 
sustained "where they arise out of the same transaction or are comected 
with the same subject of action." Revisal, see. 467. 

ACTION heard by Neal, J., upon demurrer, a t  February Term, ( 48 ) 
1907, of CRAVEN. 

The plaintiff alleged in  his complaint that the defendant owned a 
large tract of land in  said county and employed him to log the same a t  
$3 per 1,000 feet, there being 150,000,000 feet of timber on the land a t  
the time. I n  order to cut and deliver the timber as required by the con- 
tract, i t  was necessary to lay a tramway, part of which was constructed 
by the plaintiff and the other part by the defendant, the plaintiff having 
agreed to furnish trucks and certain other equipment and supplies for 
carrying on the work, which he did, and the defendant having agreed 
to furnish other equipment and materials necessary for the said pur- 
pose, which it failed to do; that the defendant i n  other respects refused 
to perform its contract. While the plaintiff was engaged in  the per- 
formance of his part of the contract, the defendant unlawfully seized 
and took possession of the tramway and converted to its own use cer- 
tain property which the plaintiff had furnished and placed on the prem- 
ises for the purpose of doing the work required of him by the contract, 
and thereby prevented him from performing the same. IXe prays judg- 
ment for $100,000 for the breach of the contract, for $3,470 for seizing 
the tramway, which was built by the plaintiff a t  his own expense, and 
for  $2,174 for the conversion of the personal property, making in  all 
$105,644. The defendant demurred for misjoinder, because the 
plaintiff had unitcd a causc of action for unliquidatcd damages, ( 49 ) 
which arose out of a contract, with one for the convcrsion of per- 
sonal property, which arose out of a tort. The demurrer was overruled, 
and the defendant appealed. 

D. L. Ward and W.  D. McIver for plaintif. 
W .  W.  Clark and Simmons, Ward d2 Allen for defendant. 

WALKER, J., after stating the case: I t  is true, as argued by the 
learncd counsel for the defendant, that at  common, law the causes of 
action stated in  the complaint could not have been joined. 23 Cyc., 392 ; 
Logan v. Wallis, 76 N .  C., 416; Doughty v. R. R., 78 N. C., 22. But 
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this rule has been changed by thc reformed procedure, and now any 
causes of action rnay be united "where they arise out of the same trans- 
action or a transaction conncctcd with the same subject of action." 
Whether they be for the breach of a contract and for a tort, or are legal 
or equitable, or both, will rnakc no difference. Revisal, see. 469. The 
courts have not attempted to state any general rule by which all cases 
rnay be tested under that statute, as i t  has been found impossible to do 
YO. The language, no doubt, was chosen because of the very wide scope 
of its meaning, enabling the courts to construe i t  as will be found most 
convenient and best calculated to promotc the ends of justice. 1 Enc. 
of P1. and Pr., 185. Having no very definite principle to guide us, i t  is 
safer for courts to pass upon the question as each case is presented, ex- 
cept whcn i t  comes directly and clearly within some established prece- 

We think the causes of action wcrc properly joined in this case, and 
that the court was right in  overruling the demurrer and requiring the 
defendant to answer. I n  Hamlin  v. Tucker, 72 N .  C., 502, the Court 
held that the plaintiff had properly united causes of action for harbor- 

ing his wife, for the conversion of personal property belonging to  
( 50 ) the plaintiff jure mariti,  for inducing thc wife to execute a decd 

for land to the defendant while so harbored, and for converting 
certain personal property, the subject of a marriage settlement. I t  
would seem that the case just cited is more than a good precedent for 
the ruling of the court in this one. The causcs of action are not so 
nearly related to or connected with cach othcr as are those in  this case, 
the only difference being-that in  Hard in  v. Tucker they were legal and 
equitable, while here they are in  contract and in tort, but this is merely 
a nominal distinction. By clear analogy, many cases sustain the ruling 
of the court. Young v. Young,  81 N.  C., 91 ; King v. Farmer, 88 N.  C., 
22; Benton v. Collins, 118 N.  C., 196; Cook v. Smiih,  119 N.  C., 350; 
llaniels v. Fowler, 120 N.  C., 14;  Pisher v. Trust-  Co., 138 N.  C., 224; 
Oyster v. Mining Co., 140 N. C., 135; McVowan v. Ins. Co., 141 N. C., 
367. The result of the decisions is, that if thc causes of action be not 
entirely distinct and unconnected, if they arisc out of one and the same 
transaction, or a series of transactions forming onc course of dealing, 
and all tending to one end, if one connected story can be told of the 
whole, thc objection of multifariousness does not arise. Young v. Young,  
supra; B ~ B o l e  v. Monroe, 40 N.  C., 313. But R a d g ~ r  v. Eenedict, 1 
Hilton ( N .  Y.), 414, seems to be directly in  point. I n  that case there 
were separate causes of action arising out of the breach of a contract 
and injuries to property, the subject of the contract, which was in the 
posscssion of the plaintiff for the purpose of enabling her to perform it, 
and by the conversion of which she was prevented from doing so. The 
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Court held that they were propcrly united under a statutc of that State 
identical in language with ours, as they arose out of one and the same 
transaction. That decision is not a binding precedent with us, but i t  
must be regarded as very persuasive authority. I f  the causes of action 
stated in  the plaintiff's complaint in this case did not arise out of 
the same transaction-and-we think they did-they surely are ( 51 ) 
connected with the same subiect of action. We do not see how 
thc defendant can possibly be prejudiced in his defense by the joinder. 

We conclude that the ruling of the court was right. The defendant 
will be allowed to artswer. 

Affirmed. 

Cited:  8. c., 149 N. C., 11; n icks  v. Wilson, 151 N. C., 50; W o r t h  v.  
Trust Co., 152 N.  C., 244; Lee v.  Thorn ton ,  171 N.  C., 214. 

ANDREW 1)AiVIII:L v. ATLANTIC COAST IJ INE RAILROAD COXPANY. 

(Filed 17 September, 1907.) 

1. Evidence-Negligence-Contributory Negligence-Nonsuit. 
A,motion for judgnitmt as of nonsuit will not be allowed when there is 

evidence tending to show that the l~laintiff, an employee of defendant 
company, while in discharge of his duties, attempted to board a car, next 
to the engine, of dcfcndant's slowly moving train; that the enginwr saw 
him approach, and could have seen him in the act of boarding the car, 
and at  that moment openctl the throttle of the engine "and made a jerk," 
causing him to fall under the car and sustain the injury. Such evidence 
is suficient to sustain a vcrdiet that the defendant was negligent, and 
does riot establish contributory negligence as a matter of law. 

2. Same-Withdrawn-Objections and Exceptions-Appeal and Error. 
Ekceptioiis to cvidence not taken on the trial at  the time will not be 

considered on appeal; and likewise as to the language of the trial judge 
in withdrawing improper evidence from the jury. 

3. Evidence-Custom. 
Evidence of plaintiff as to the custom of dcfendant's servants to ride 

upon defendant's cars, as he was doing when injured, is competent, 
though he had only been employed by defendant one month. 

4. Measure of Damages-Appeal and Error. 
It  is not reversible crror, upon the measure of damages, for plaintiff to 

testify that defendant had promised him qromotion. 

ACTION tried before L y o n ,  J., and a jury, at  March Term, 1907, of 
H A 1 , l ~ ~ x .  From a judgment for the plaintiff, defendant appealed. 
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( 52 ) E. L. Il'ravis alzd George C.  Green for plaint i8 .  
Day, Bell & D u n n  nad Mwray L4Z1elz for d e f e n d m t .  

CONNOR, J. Although the record contains forty-one exceptions, the 
merits of the contro~ersy are presented upon defendant's motion for 
judgment of nonsuit, and involve but few facts. Plaintiff alleges and, 
in  support of his allegations, testifies that he was employed by defend- 
ant company to work on and about its yards a t  Weldon, N. C.; that on 
the day of the accident he was directed by a fellow-servant to go to the 
coal-chute and deliver a message to one Reed, another employee, in  
regard to moving an engine and some coal cars; that in  the discharge 
of the duty imposed upon him he met an engine to which two coal cars 
were attached. He  thus describes the manner in  which he sustained the 
injury for which he seeks to recover damages: "Mr. Owens was the 
engineer, and he was looking at  me when I was meeting the engine. 
When the engine was passing, Mr. Owens was laying out of his window, 
watching, when I was meeting the engine, and was looking back at me 
after I passed the engine, and the second that I went to catch the car 
Mr. Owens opened the throttle and made a jerk, about the time I went 
to catch the car and had my foot on the stirrup, and that jerk threw 
me under the oar, and the whole run over me and broke my leg all to 
pieces. The engineer could see me when I went to take hold of the car. 
I was going back down town on the car, about three-quarters of a mile. 
There were two cars attached to the engine. According to the best of 
my knowledge, the engine was moving at  about the rate of 3 miles an 
hour. I could catch i t  in  a fast walk. There was nothing between me 
and the engineer to prevent him from seeing me as I went to get on the 
train. I attempted to board the car next to the engine." H e  was cross- 
examined at much length, but the foregoing is the substance of his testi- 
mony regarding the manner in  which he was injured. He  further tes- 

tified that he and other railroad employees were in  the habit or 
( 53 ) that i t  was customary for them to get on and ride in the cars as . . 

they moved slowly along the track in  the yard. 
Plaintiff was contradicted in his account of the transaction, custom, 

etc. Defendant does not deny that the testimony, if believed, shows 
negligence on the part of its engineer. I t  contends that the same testi- 
mony which establishes negligence shows, as matter of law, contributory 
negligence on the part of the plaintiff, and upon that ground bases its 
mitiin for judgment of nonsuit. 

Conceding the truth of plaintiff's testimony, as must be done in  dis- 
posing of the motion, we do not perceive how his Honor could have ren- 
dered judgment of nonsuit. There is in  i t  but slight, if any, evidence 
of contributory negligence. Plaintiff says that, while engaged in  the 
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line of his duty, in  accordance with the custom prevailing among de- 
fendant's employees, he attempted to board the car, under the circum- 
stances narrated, and was, by the act of the engineer, injured. This 
testimony falls far  short of establishing contributory negligence as a 
matter of law. The jury having found, under the instruction of the 
court, that the injury was sustained as testified to by plaintiff, the con- 
duct of the engineer was manifestly negligent. I t  is but just to him to 
say that he denied the statement made by plaintiff, giving an entirely 
different account of the matter, and that his testimony was strongly 
corroborated by others who saw the accident, but was rejected by the 
jury. We are compelled to take the testimony as true, and from that 
point of view his Honor correctly denied the motion. His  Honor in- 
structed the jury, after stating the general contentions of the parties, 
as follows: "And (if)  you further find that the engineer saw him 
(plaintiff) at  the time he made the attempt to get on the car, or saw 
him immediately before he made the attempt, and that the engineer 
knew or had reason to believe that plaintiff would make the attempt to 
get on the car, or could, by the exercise of ordinary prudence, have seen 
that the plaintiff would attcmpt to get on the car;  and if you fur- 
ther find by the weight of the evidence that when the plaintiff ( 54 ) 
attempted to and was in the act of gettiilg on the car in tlic rnan- 
ner testified to, the engineer pulled the throttle, thereby causing the train 
to suddenly jerk forward, and that the sudden jerking of the train 
caused the plaintiff to lose his hold and fall under the wheels of the car, 
crushing one of his legs; and further find that a reasonably prudent 
man would ordinarily not have pulled the throttle a t  the time and under 
the circumstances as you may find them to be, then you will answer the 
issue 'Yes.' I f  you do not so find, you will answer the issue 'NO.' " This 
instruction, to which defendant excepts, is clearly correct, and fairly 
presents the question of fact to the jury. They found against defend- 
ant, and, after doing so, logically found that the plaintiff was not guilty 
of contributory negligence. They could not, after finding the first issue, 
come to any other conclusion. His  Honor correctly chargcd the jury in 
rcgard to the measure or standard of duty imposed upon the plaintiff in 
attempting to get on the car. We have examined the prayers for in- 
struction submitted by defendant, and his Honor's ruling upon them. 
We find no error in this respect. 

Defendant excepts to several rulings made by his Honor regarding 
the admissibility of testimony. The one most strongly urged upon us is 
thus presented upon the record: Plaintiff was asked, "Did he see you 
when you went to get on?" Answer: "Yes, sir." Defendant objected 
to his saying whether he could see him or not. The court: "Yes, 1 
reckon that is a matter for the jury." &. "Was there anything betwcen 
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you and the engineer, when you went to get on tlie train, to prevent him 
seeing you?" A. "No." Defendant objected; overruled, and exception 
by defendant. Defendant insists that the court erred ill permitting the 
answer to the first question. Without expressing an opinion upon tlic 
admissibility of the question and answer, the record shows that defcnd- 

ant was coutent with his Honor's action, and made no exception 
( 55 ) thereto. I t  is a fair construction of thc language that his Honor 

excluded thc answer, saying that whether the er~girleer saw plain- 
tiff or not was arr inference to be drawn by the jury from the evidence 
as to the position of the parties, etc. This is manifest from the form 
of the next question, which was clearly cornpetent. R is  Honor would 
have made his language more explicit if defendant had indicated that 
it was not content. The witness-had, without objection, testified that 
thc engineer could see him. The differencc is mther slight, in  view of 
the condition of the record, to base a finding of reversible error. 

The exception to the admission of plaintiff's testimony, that i t  was 
customary for defendant's servants to ride upoil the cars as he was at- 
tempting to do, is without merit. I t  is true that plaintiff had beer1 in  
defendant's employment but one rnonth. He  may, within that time, have 
become acquainted with the custom respecting his own employnierit and 
the discharge of his duties. H e  was cross-examined at inuch length, and 
the jury given ample opportunity to properly weigh and value his tes- 
timony. I n  the aspect of the case found by the jury, i t  was not material 
whether he attempted to get upon the car in  accordance with a custom 
or not. I f ,  after swing plaintiff attempting to get on the car in  the 
manner testified to by him, the engineer opened the throttle to his en- 
gine, thereby causing him to bc thrown under the car arid injured, the 
defendant would be liable for iregligencc, upon well settled principles and 
adjudged cases. Beans v. R. R., 107 N. C., 686, arid many other cases. 
Defendant excepts becausc plaintiff was permitted to say that he was 
promised promotion. His  Honor admitted this evidence as tending to 
show his reasonable expectation of making wages. We do not find any 

reversible error in this. I n  view of the fact that the jury gave 
( 56 ) plaintiff, a young man, only $1,000 for tlie loss of his leg, we do 

not think i t  probable that his expectation of incrcascd wagcs made 
inuch impression upon their minds. The cause was fairly submitted to 
the triers of the fact. We find no valid exceptions to his IEonor's rulings. 
The judgment must be 

Affirmed. 
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CRISSIE BOWSER AKD JOHN SHANNOR' v. GEORGE T. WESCOTT. 
(Filed 17 September, 1907.) 

1. Vacant Lands-Protestant-Title. 
When it appears that protestants to the entry upon State's lands are in 

possession of the locus in quo, but fail to connect their title with the 
former owners under whom they claim, it is not an admission of the 
absence of title, and the protest should not be dismissed as against the 
subsequent enterel.. 

2. Same-Protestant-"EntererY'-Burden of Proof-Interpretation of Sta t -  
utes. 

Proceedings of protest against the enterer on State's lands is not a civil 
action within the meaning of the statute, but is to determine the right of 
the enterer. Duder The Code of 1883, now Revisal, see. 2765, providing 
for the protest against an.entry on the vacant and unimproved lands of 
the State, and in accordance with its provisions under reasonable inter- 
iretation, the burden of proof is upon the enterer to show, as against the 
protestant alone, that the locus in quo was vacant land, subject to his 
entry. 

WALKER. J., dissenting, and HOKE, J., concurring in dissenting opinion. 

THIS is a proceeding under the 'entry laws (Revisal, see. 1709, et seq.), 
tried before W. R. Allen, J., at Spring Term, 1907, of DARE. From the 
judgment rendered; the protestants, Bowser and Shannon, appealed. 

D. M.  Stringfield and Ward & Grimes for plaintifls. 
W .  M.  Bond for defendant. 

BROWIY. J. I t  is contended by the learned counsel for the enterer that 
there are admissions in the record that the protestants have no 
title to the land entered, and that, under the ruling in Johnson ( 57 ) 

,?i. Wescott, 139 N. C., 29, the protest should be dismissed and the 
enterer permitted to take o u t h i s  grant. We fail to find any such ad- 
mission in  the record. ' I t  is admitted that the motestants on the trial  
failed to connect themselves by evidence with the possession of Ben 
Etheridge, Barbara Frost, or Ned Bowser, but that is far from being 
an admission of record that protestants have no title or possession of the 
land in  controversy and that it is open to entry. The evidence tends to 
prove that protestaiits are in actual possession of the land, and were a t  
the time the entry was made; that there was a field cultivated on i t  in  
1871 ; that Barbara Frost cleared the land and was in actual possession 
of it for twenty-five years; that Ben Etheridge moved on the land thirty 
years ago, and that Ned Bowser had been cutting all over the land for 
the same length of time. There is other evidence which i t  is unneces- " 
sary to discuss, in  the view we take of the case. Further reflection con- 
vinces us that we shouId adhere to our decision in Walker v. Carpenter, 
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144 N. C., 674, by which the burden of proof is placed upon the enterer 
to show, at  least so far as the protestant is concerned, that the land is 
unappropriated- and open to entry. The question had never been pre- 
sented before, nor anything analogous to i t  that we can find. We, there- 
fore, cannot "travel with ease along the highway of precedent," and 
must be guided by what we think is a proper construction of the statute 
and the evident intent of the General Assembly in  enacting it. I t  is a 
source of satisfaction to feel that, if we are in error, that body will 
doubtless correct i t  in due season. 

I n  the first place, let i t  be unde~stood that we do not intend to re- 
verse the ordinary rule of proof in  an action to try title to land, as this 
is not a civil action within the meaning of the statute. I t  is a simple 
proceeding, under the entry laws, to ascertain if the enterer, so far as 

the protestant only is concerned, has a right to enter the land de- 
( 58 ) scribed in  the entry. I t  is well to note the history of the protest 

section of the entry laws as indicating the purpose of the Gcneral 
Assembly to relieve what was possibly a hardship upon many land- 
owners of the State, for i t  is fundamental that a statute should be so 
construed, if reasonably possible, as to give effect to the remedy in- 
tended. Prior to the amendment to the entry laws, when the protest 
proceedings were introduced, an entry could not bc protested. The first 
enterer, by paying the small stipend required by the statute, after sur- 
vey, secured his grant from the State and became the pr ima facie owner 
of the land. The person who contested his right had to bring suit to 
vacate and set aside the grant, or, if sued himself, after the grant had 
been put in  evidcnce, had still to assume the burden of making out an 
indefeasible titlc. And this is the law now, where the grant has been 
issued and legal proceedings commenced. Thus i t  was in  the power of 
land speculators to enter lands generally without the least investigation 
of the ownership, and, by paying a mere pittance for their grants, to 
put the apparent owners and possessors of the lands to proof of their 
titlc. I f  they failed upon some slight technicality, these enterprising 
land hunters acquircd title. This condition of the law continucd from 
the earliest times up to 1883, when for the first timc the right to pro- 
test an entry was given and provision made for establishing in  the Supe- 
rior Court the rights of the entercr before grant issued. Section 2765 
of The Code. 

We are unable to find any trace of such proceeding in the legislation 
of the State prior to that time. When the State had large bodies of 
public lands open to entry, the old law worked no great hardship, for 
the location of those lands was well known. But now that the State 
owns practically no bodies of land that are open to entry, only timber 
hunters, and not the State, are benefited by adhering to it. By illcurring 

42 



N. C.1 FALL TERM, 1907. 

the trifling cost of an  entry, and without incurring any expense ( 59 ) 
whatever of investigatir~g titles, the eliterer was enabled, not only 
to put the owner of land to the great expense alrd burden of dcmon- 
s t ra t im the title in  court, but to avail himself of any dcfcct which 

u 

lapse of time, dcath of witnesses, or lost deeds and records might occa- 
sion. To remedy this great hardship must have been the purpose of the 
General Assembly in  adopting the provisions of The Code of 1883. 

- - 

What else could have been the prom$ing motive for such legislation? 
I f  we still place upon the protestant the burden of making out his title 
in order to defeat a simple entry, i t  seems to us we defeat the only pur- 
pose of the act, for the protestant then is in no better position in con- 
test,ing an entry than he would be in seeking to vacate and set aside a 
gant :  A grant is the solemn deed of the state, under its great seal, and 
he who-attacks i t  and seeks to vacate i t  should assume the burden of 
proof, for the presumption is that the sovereign owns the land she under- 
takes to convey. But, while i t  is presumed the State once owned the 
lands within its borders, there is no presumption that they remain 
vacant and are open to entry. Laying an entry is the act of the enterer, 
and not the act of the State, and there is no presumption that the lands 
he appropriates are open to entry. "So far as the State is concerned, 
i t  is a matter of indifference who appropriates the land, provided i t  
be paid for." AshZe?/ v. Sumner, 57 N.  C., 123. "It is not material to 
the-state what vacant land is granted; but such entries are not allowed 
to interfere with the rights of other citizens." Pcarsor~, C. J., in  Mc- 
Diurmid! v. ilIcMillnn, 58 N. C., 31. We quote these extracts for the 
purpose of showing the State's indifference to entries of land, while on 
thc contrary the interests of the citizen possibly gave him a very lively 
interest in  them. I t  was, therefore, we think, in  the interest of the citi- 
zens who own and occupy land that the act of 1883 was enacted, to the 

L "  

end that the right to make the entry may be established before a grant 
is issued. This act was repealed by the next General Assembly and the 
old law resorted. Chapter 132, Laws 1885. But we find that the 
General Assembly of 1591 repealed thc repealing act, leaving the ( 60 ) 
law as enacted in  The Codc of 1883 arid as i t  i~ow appears in the 
Revisal of 1905. 

We can see no reason for rcstoring the act of 1883 unless i t  was in 
some measure intended to protect a bonn fidc claimant and possessor of 
land against the hardships entailed by indiscrinhatc entries, and to 
compel careful investigation before making entries. I f  we still place the 
onus prohn~zdl; on the protestant in  his contest with the enterer, the act 
of 1883 might as well not have been restored. 

I t  is contended that we are compelling the enterrr to prove a nega- 
tive-to produce proof exclusively within the knowledge of the protestant 
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alnd practically to perform an impossibility by showing that no one has 
any interest in the land entered. 

The first proposition is discussed i n  Walker u .  Carpentpr, and we will 
not repeat here what is there said. I n  that case we attempted to analyze 
the statute and to show that by its terms the claimant must establish on 
the trial his right to enter the land. With due deference to the opinions 
of others, we think i t  would be to entirely destroy the beneficent pur- 
pose of the act to hold that this requirement can be fulfilled by puttiug 
in evidence a simple entry, the ex parte act of the one who offers it. 

Neither are we compelling the enterer to produce proof exclusively 
within some one else's knowledge, or to perform an impossibility. 

The notice required by the act is intended to inform the i~eighborhood 
that the enterer claims a right to er~ter a certain piece of-land, the 
boundarjrs of which are givcn. If 110 one protests against such right, 
the grant issues as a matter of course, if the statute in other respects has 
been complied with. If a protest is filed, then the enterer inust make 

good his right as against the protestant only, and not against all 
( 61 ) the world. I f ,  in response to the notice, only one person pro- 

tests, the law presumes that the enterer has infringed upon the 
rights of no one else. Under our present registration act, which bears 
the name of our learned brother, Mr. Justicc? Connor, i t  is as possible for 
the enterer to run out the adjoining boundary of the protestant and 
to investigate his title deeds as i t  is for the protestant to-do i t  himself. 
Without the registration law of 1885 we would be compelled to admit 
the force of thc contention. Since then the record of title to land is an 
open book, free to the examination of all, and we suspect this considera- 
tion had something to do with the passage of the act of 1891. We think 
there is a marked distinction between this case and the cases cited i n  
behalf of the enterer. McCormick v. Monroe, 46 N. C., 13, and Board 
of Education v. Nakely,  139 N. C., 31. The former was decided thirty 
years before the act we are construing was passed, and is entirely con- 
sistent with what is hereinbefore said in respect to the burden of proof 
when a grant is attacked. The case further holds that wherc there is an - 
exception in  a grant, the onus of proof lies upon the party who would 
take advantage of the exception, in which ruling we fully concur. 

The Makely case was likewise an attack upon a grant issued by the 
State. and the decision is in  full accord with what we have herein said 
i n  respect to grants. In  our opinion, the p r  park  act of an individual 
is not to be invested with that presumption of rightfulness which attends 
the act of the State, and there is nothing in  either case which militates 
against this view, as we read them. We can say the same of M c M a m e ~  
v. Alesander, 109 N.  C., 242, in which this Court refused to enjoin the 
Secretary of State from issuing a grant lipon the ground that the plain- 
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tiff had a complete remedy given by section 2786 of The Codc, now sec- 
tion 1748 of the Iievisal. I n  conclusion, we will say that, in  adhering to 
our former opinion, we arc not laying down a rule of proof of our 
own invention, but are giving effect to legislation which has never ( 62  ) 
been construed before. The effect of the decisiou can only be to 
make those who undertake to enter lar~d more particular in rnaking a 
preliminary investigation of the title lo the land thcy seek to appro- 
priate. 

New trial. 

WALKER, J., dissenting : The case shows that the protestants, who are 
the norninal and, as I think, the real and substantial plaintiffs in  the 
record, failed to show that they had any title to or interest in  the land, 
or to provc any facts upon which they could base a claim thereto. The 
presiding judge ruled, first, that the protestants must show title or in- 
terest in  order to get a standing i n  court, and, second, that they must 
takc the burden of proving that the land was not the subject of ontry. 
I t  is impossible for me to perceive why both rulings were not correct. 
The first is plainly in accordance with the very words and requirements 
of the statute, for i t  is expressly provided therein, as a condition prece- 
dext to the right to file and maintain a protest, that the protestants shall 
have or a t  least claim title to or ir~tcrest in  the land covered by the 
entry, and this reyuiremcnt is introduced by strict words of condition: 
"If any person shall claim title to or an interest in the land covered by 
the entry, he shall file his protest i n  writing,",Iievisal, see. 1709. The 
protestants have, therefore, failed to show themselves qualified to contest 
the right of the defendant under his entry. I n  their protest they assert 
that they arc the owners of the land, but there was no evidence of this 
fact in  the case, although they attempted to establish it. The claim of 
the protestant must, of course, be bona fide, and the evidence must in 
some way connect him with the title or interest. The case might well 
end here, I think, with an affirniance of the judgment, as, to my mind 
at least, nothing is clearer than that by the explicit language of the 
statute the protesta~lt rm~st have an interest in the c.ontroversy, 
and for a very good reason. The State is concerned only to pro- ( 63 ) 
tect those who havt acquired vested rights or interest i n  her 
lands, and, where no such private interest exists, her policy is, and ever 
has been, to encourage the entry of lands, so that they may bc cultivated, 
improved, and enhanced in value, and thereby increase its wealth and 
prosperity. I t  s u ~ e l y  was not intended to promote a litigious or vexa- 
tious spirit anlong the people hy perr~~ittirrg any interloper who may 
imagine that he has a gricvairce against his neighbor to attack the valid- 
i ty of his entry. The State docs not seek to encourage litigation of that 
kind. I t s  well settled policy has been thc reverse of it. Interest reipub- 
l i m ,  t i t  s i t  f i n i s  litiurn. 45 
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The onus of proof was properly placed upon the protestants by thc 
court. It has, perhaps, been truly said, in  regard to the burden of proof, 
that them is no one rule, or set of llarmonious rules, which furnishes a 
sure and universal test for the solution of any given casc, arid that there 
is not and cannot be any general solvent for all cases. But certain gen- 
eral principles have been recognized as affording sufficient aid for detcr- 
mining upon whom should rest the burden of proof, in  view of the par- 
ticular nature of the case under consideration. Some of the morc i in -  
portant ones may be thus enumerated: 

1. He who alleges an affirmative must take the burden of proving it. 
Millsaps v .  &cGormick, 71 N.  C., 53; Edhonsfon 1.. Rhelton, 46 N .  %., 
451; Hinson v. Xing, 50 N. C., 393; Covington v. Leak, 65 N .  C., 594. 

2. H e  who asserts the existence of a fact essential to his success must 
establish it, even though i t  may be alleged in  a negative form. Willett 
v. Rich, 142 Mass., 356; Nash v. Ilall, 4 Indiana, 444. 

3. When a fact is peculiarly within the knowledge of a party, or the 
evidence which will sbow i t  is more available to him, or he has more 
means of knowledge concerning the fact to be established than the other 
party, he must assume the burden of proving i t  (S. v. Privett, 49 N.  C., 

103; Cook v. Guirhin, 119 N.  C., 17, and cases cited) ; and this is 
( 64 ) said to be true even if the proposition involvcd be negative instead 

of affirmative. Robinson v. Robinson, 51 Ill. App., 317. 
4. Where the burden of proof is may be determined by considcri~lg 

which of the parties would succeed if no evidence was offercd, and by 
thc effcct of striking from the rccord the allegation to be proved. The 
onus is on the party who, under such a test, would fail. 16 Cyc., 932; 
Porler. v. Sill, 63 Miss., 357; Martin v. iVacey, 4 Ky. L., 625. 

5. The burden of proof is on the party alleging a breach of duty or 
the conlmission of a wrong, even though i t  involves a negative, so it has 
been said. B a i d  v. Brown, 28 La. Ann., 842. 

The foregoing rules are supported by Stephens' Digest of Evidcnce 
(May's Ed. of 1886), pp. 143, 144, 145, and 146, and notes. There are, 
of course, other rules to the same effect, which might also be considered, 
but those mentioned will sidlice, it seems to me, in  this case, to determine 
upou whom is the burden of proof. 

The affirmation of an allegation is not always determined by its form. 
Here the protestants allego that the entry is void because the lands were 
not the subjcct of cntry. The allegation would be precisely the same if 
they had said that the entry was not valid, and thus expressed the idea 
negatively. But this does not destroy its affirmative character, no more 
than the same kind of change iin the form of an allegation that a deed 
or other instrument is void. The statute says that, when the protest is 
filed, a notice shall issue to the enterer to show cause, not why his entry 



N. C.1 FALL TERM, 1907. 

is valid, or why he should have a grant, as the court virtually construes 
it, but "why his entry shall not be declared inoperative and void." This 
language clearly implies that the law regards i t  as prima fuck valid if 
the formalities required by the statute have been observed, as was the 
case here, because the law will never presume a wrong, and, upon the 
bare entry, without any proof whatever, adjudge that the errterer 
has violated the law by laying his entry on land not vacant, or ( 65 ) 
otherwise not subject to entry; nor will i t  "declare" an act which 
is apparently valid to bc void without some proof of its invalidity. It 
proceeds upon proof, and not upon mere conjecture, and gratuitously 
imputes evil to no man. I t  presumes innocence of wrong until there is 
evidence to the contrary, and i t  will assume that an entry which has not 
the appearance of any wrong, but which, on the contrary, has been 
shown to have been made according to the prescribed forms of the law, is 
rightful, and for this and other sufficient reasons i t  requires, not that i t  
shall be validated by proof from the enterer, but that he should show 
cause why i t  should not be invalidated by proof from the protestant. I s  
there any precedent in  the books for a court to declare, or to decree 
(which is in  effect the same thing), an act which is apparently valid to 
be void, without a t  least some proof of its invalidity? I f  there is, i t  
reverses the very elementary principle of all judicial proccdurc. 

I am unable to see any practical difference between this case and 
McCormiclc v. Monroe, 46 N .  C., 13, and Board of Education v. Malcely, 
139 N .  C., 31. I n  the last case, at  p. 35, we said: "This is not an action 
to recover the realty, but is brought for the avowed purpose of removing 
a cloud from plaintiffs' alleged title, and for that purpose to have 
vacated and canceled the p a n t  issued by the State to the defendant. 
Plaintiffs are, therefore, as we have said, the actors, and they allege the 
affirnlative of the issue to be the truth of the matter." The opinion of 
Pearson, J., in McCormiclc I). M o n r o ~  seems to have a direct bearing 
upon this important question. I n  that casc the defendant, in  attacking 
a grant, relied upon an exception in it, upon the ground that the lard 
described in  the exception had previously been entered and granted. 
The learned judge said: "The only question is, Upon whom does 
the onzis Iie? Clearly upon the defendant." And again: "This ( 66 ) 
is but an instance of the familiar rule that the affirmative must 
be proved." A reading of that opiuion will show that practically the 
same question was involved as we have in  this case. He  further says: 
"Another view of the subject may be taken. Suppose no part of the 
land had been previously granted. I f  the onus be on the plaintiff (the 
enterer and grantee), he can never recover one acre of i t ;  yet i t  is ad- 
mitted that he is entitled to 250 acres of it. . . . I t  is settled that, 
where the land is the subject of entry, the grant is voidable (if attacked 

47 
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directly for fraud, irregularity, ctc.) ; where the land is not the sabject 
of entry, the grant is void and may be so treated in ejectment or tres- 
pass." But the burden is always upon the party who attempts to assail 
it, as Judge Pearson demonstrates by applying one of the cardinal 

- - 

maxims of the law, and he attaches no importairce to the fact that a 
grant had actually issued upon the entry. It is the fact upon which the 
attack is based, towit, a previous entry or grant, that must he estab- 
lished by him who afirms the invalidity of the subsequent grarrt, or who 
would except any part of the land from tho operation of the grai~t  or 
from its gerleral description by reason of the existence of tllat fact. 
This opinion of Judgp P P W S O I L  has been approved, Gudger 71. lIerrxley, 
82 N.  C., 481; King  I ? .  Wells, 94 N. C., 344; I h y g e r  v. M c R ~ s s o r ~ ,  100 

. 

N. C., 11; illidqett a. l$ 'hur tor~,  102 N. C., 14; Mfg .  Co. 1 . .  E'rey, 112 
N. C., 161. Many other cases might be cited illustrating a i d  enforcing 
the same rule. but those we have selected will suffice to show that when 
a party attacks au errtry or grant bccause the land described in i t  has 
been previously entered or granted, or because it is for any other reason 
not the subject of entry, he must prove i t  or fail in his suit. T h r c  is no 
presurription that land has bwn previously entered or granted. If there 
is any presumption at  all in  such cascs, it is precisely thc other way, 

namely, that it has not been. I t  is for this reason, among others, 
( 67 ) that we ur~a~~imously decided, in Board of Eduucatior~ 1 ' .  Malcely, 

139 N. C., 31, that where the plaintiff claimed that a grant was 
void and should be canceled because i t  conveyed swamp land which was 
not the subject of entry, the burden was up011 him to show i t ;  and that 
case was not ejectn~ent, but the suit was brought by the board of educa- 
tion, acting for and representing the State irt its sovereign capacity, to 
set aside the grant. The two cascs may, perhaps, be distinguislied, by 
reason of a slight difference in tltcir facts, but the principles underlying 
them cannot be. I t  has always been understood that, where a grant is 
assailed bccause i t  was based upon an entry which in its turn was laid 
upon land not vacant, the burden is upon the party assailing the g ra i~ t  ; 
and the decision in  this case, i t  seems to me, shakes the foundation of all 
the law upon this question, which has herctoforc been considered as sct- 
tlcd. I n  Whitney v. Morrow, 50 Wis., 197, the right of the plaintiff to 
recover depended upon the question whether the land had been entered 
or occupied in 1828, and the Court said that, in the absence of proof, it 
could not be held that i t  had been so occupied, and, as the existence of 
that fact was essential to the plaintiff's su~ccss, he should have proved 
it, ulider the gcncral rule "that the obligation of proving any fact lies 
upon the party who substantially asserts the affirmative of the issue." 
That case seems to furnish a clear and striking analogy to the one we 
now have in hand. 
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The second of the principles above stated, that he who asserts the 
existence of a fact essential to his success must prove it, is clearly appli- 
cable to this case, as the pivotal fact asserted here is that the land was 
not vacant, and this rendered the entry void. The same may be said of 
all the above remaining rules. I t  must bc remembered that the statute 
requires the protestant to show that he has a title or interest; and 
whether he has or has not is peculiarly and necessarily within his own 
knowledge, and the evidence to establish that fact is more avail- 
able to him than to his adversary. The plaintiffs actually allege ( 68 ) 
i n  the protest that they are the owr~ers of the land. As to the 
fourth of the rules enumerated, i t  may be said that, if no evidence is 
offered in  the case, the protestant must fail, as, the entry being regular 
i n  form under the statute, there is no presumption against it, and, there 
being no proof of the fact that the land was not vacant, there is nothing 
upon which a judgment for the protestant can bc based. Finally, the 
law never presumes a wrong, but its maxim is, that all acts are taken to 
have been rightly and regularly done ( O m n i a  p r ~ s u m u n t u r  r i t e  essf 
ac ta ) .  Under this maxim, the formal requisites of the statute having 
been complied with, the enterer will not be presumed to have committed 
the wrong of having entered land which was not vacant. The enhry of 
land under such circumstances would be not only a legal but a moral 
wrong, and the law never imputes wrong, and surely never convicts of i t  
until some proof is forthcoming from the accuser. The enterer, there- 
fore, has made out a prima facie case, which must staid until over- 
thrown by proof coming from the protestants. 

But the crucial test in  this case is, that the law will not require an 
impossibility of any one. (Lax non cogit ad impossibilia.)  I t  does not 
seek to compel a man to do that which i t  must know he cannot possibly 
perform. Broom's Legal Maxims ( 6  Am. Ed.), p. 184. How can the 
enterer show that the land was vacant or had riot been entered? The 
protestant call easily show that he has acquired the title by entry and 
grant, or in  some other. way, or even that it had been entered by another 
than himself, if that were sufficient under the statute, but the enterer 
would be compelled to survey every entry and grant recorded in  the 
county, and even then he would not have exhausted all the proof of this 
requisite fact, for the State's title to the land may have been acquired 
by another, or lost by i t  i n  some other manner. IIow can i t  be success- 
fully denied that to do this is practically impossible? Again, if 
we compare the ability of the two litigailts to adduce evidence in  ( 69 ) 
the case, we find that the protestant's greatly exceeds that of the 
enterer. H e  is required to show only his own title to, or iuterest in, the 
land covered by the entry, and every man is conclusively prcsumed to 
be prepared with proof of that kind, because his interest is surely en- 
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listed on that side. The law, therefore, charges him with knowledge of 
his own title and of all the facts which would tend to establish it. 

Every reason that can be suggested would seem to demor~strate that 
the protestant is the party who must assume the burden of proof in such 
a case as this one. 

The provisioi~ of the statute, that the enterer shall set forth the lines 
or boundaries of adjoining tracts in his entry, should count for nothing, 
for the land may bc so located as to be sufficiently described under the 
statute by natural boundaries, and, besides, the proximity of land already 
granted to the tract in question has no tendency in  law to show that the 
latter was not vacant when cntcred. Nor can I attach any importance 
to the argument that the cnterer is the actor, for the reason that he 
asserts his right to enter the land. Thc conclusive answer is, that he 
has already entered it, and the protestant seeks in  this proceeding to 
have "the entry declared inoperative and void," to use the language of 
the statute. H e  is, therefore, the aggressor, or the one who affirms the 
invalidity of the entry, and he should, by every rule of law arid justice, 
be required to prove it, I n  MciVamee u. , l lexandcr, 109 N. C., 246, 
this Court, in  a similar suit to locate an entry, placed the burden of 
proof upon the plaintiff who attacked it. 

I t  is, indeed, strange that we should disagree as to whether the erlterer 
showed any title to or interest in the land in dispute. "It was admitted 
that the protestants could not cormect themselves with the possession of 
Ben Ethcridge, Barbara Frost, or Neal Beuson, so far  as i t  had been 

shown." Indeed, no possession was shown which operated to 
( 70 ) ripen a title in any one, whether protestants connected themselves 

with the possession or not. It rrlust hc borne in rnil~d that hcre 
the only attempt was to show title by posscssion under color. ZIow, then, 
can the Connor Act of legislation apply? Would all investigation of 
the books show who had been in possession? And right here let us in- 
quire why the burden should b~ put up011 the cntcwr, even if the books 
did disclose the title. I s  i t  not much easier for the protestant to carry 
the burden, as he is perfectly familiar with his own title? And, again, 
the proof of title may bc mixed, depending partly up011 grants or deeds 
and partly upon possession, estoppel and other elements which go to 
rnakc up a good title. When the entercr lays his entry, he acquires ail 
equitablc titlc to or at  least an i ~ ~ t e r e s t  in or right to the land ( P ~ P w L -  
mons u. Forc, 37 N. C., 312), which is sometimes denominated an in- 
choate right or equity, and wliich may be assigncd and is regardcd as a 
valuable one, and protected by the law, as much so as any other vested 
right or estate (Br!ynn 1.. I T d q e s ,  107 N. C., 492), and which, accord- 
ing to ordinary rules, can only be defeated by showing a better right in 
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another. Even a subsequent enterer and grantee must take the burden 
of showing a superior right as agaiilst a prior entry, even when no grant 
has issued thereon. 

I t  is a great mistake to suppose that the title to all the public lands 
of the State has passed out of i t  by entry and grant, or in any other 
way. The reports of the Secretary of State, which are public doeu- 
ments, and of which we take judicial notice, will show the contrary. 
8. v. R. IZ., 141 N. C., 846. The presumption, therefore, that any lands 
entered are vacant still prevails, and we can find no case in which it 
has even been intimated that this presumption has eeascd to operate, and 
we know of no reason why i t  should not now have its full force. 

I concurred in the able dissenting opinion of Justice Iloke in  ( 71 ) 
Wallcer v. Carpenter, 144 N.  C., 674; and, for the reasons therein 
so clearly and forcefully stated, as well as for those herein set forth by 
me, I am unable to agree with the majority of the Court. The grcat 
importance of the question involved, and the effect of the ruling in  this 
case upon prior decisions of this Court, are my only reasons for having 
said anything about it. That the policy of the State, which has hereto- 
fore been enforced, will be defeated by this decision, and the entry of 
the public lands seriously embarrassed, if not prevented, secms to me 
clear. 

HOKE, J., concurs in  dissenting opinion of WALKER, J. 

Cited: Gain v. Downing, 161 N. C., 598; Walker v. Parlcer, 169 
N. C., 153. 

D. A. FISHEL v. E. B. RROWNING. 

(Mled 17 September, 1907.) 

1. Deeds and Conveyances-Covenant-Dower-Outstanding Right. 

A widow, before allotment of her dower, has no title to  or estate in her 
deceased husband's land. Hence, when one claiming under the husband 
conveys by deed with covenant of seizin, the outstanding light of dower 
in the widow does not work a breach of the covenant. 

2. Same-Quarantine-Mansion House-Magna Carta. 
In this case, i t  not appearing that  the mansion house was situate on the 

land in controversy, or that the widow lived thereon a t  the time of her 
husband's death, i t  is not necessary to decide whether she is  entitled to 
her quarantine as  secured to her by Magna Carta. 

3. Same-Covenant-Dower-Outstanding Right-Warranty-Encumbrances. 

The right of dower outstandiiig in  the widow before allotment is such 
a n  encumbrance 011 the land as will work a breach of covenant against 
encumbrancers. 
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4. Same-Dower, After Allotment-Covenant-Warranty-Encumbrances. 
When the widow enters after allotment of dower and evicts the cov- 

crrautee, such eviction works a breach of the covenant of quiet enjoyment 
or general warranty. 

5. Same-Warranty-Eviction-Title Paramount. 
A general warranty or covenant of quiet enjoyment "against the claims 

of all persons whatsoever" is broken only by an eviction by one having 
paramount title. 

6. Measure of damages for breach of the several covenants in deeds, discussed 
by CONNOR, J. 

( 72 ) ACTION tried before Lyon, J., upon demurrer to the complaint, 
at  June Term. 1907. of WARREN. 

The plaintiff alleges that the ferne defendant, being the owner of the 
land described in the complaint, with the written assent of her hus- 
band, the male defendant, for a full and valuablc consideration, con- 
veyed said land to him by deed, bearing date 6 July, 1904. The said 
deed contains the following covenants: "And the said Howard Brown- 
ing and wife covenant to and with the said D. A. Fishel, his heirs and 
assigns, that they are seized of said premises in fee, and have right to  
convey the same in  fee simple as i t  was conveyed to them; that the same 
are free from all encumbrances, and that they will warrant and defend 
thc said title to the same against the claims of all persons whatsoever." 
That upon the delivery of said deed to him, and in  accordance with his 
contract with defendants, plaintiff undertook to enter upon the said 
land, when he was met by the widow and heirs of one Louis Baker, who 
were i n  possession and who forbade his entrance and disputcd his right 
and title to the same, which fact was a t  once reported to defendauts. 
The feme defendant acquired title to said land by virtue of a sale and 
deed pursuant thereto, made by the administrator of Louis Bakcr, de- 
ceased, for the purpose of making assets to pay debts. The heirs of said 
Bakcr resisted the recovery by plaintiff of said land in  an action brought 
by him, and by independent proceeding, as well as by motion in  the 
original cause, alleging that no process was served upon them. The 
widow resistcd recovery, alleging that she was entitled to have dowcr 

allotted in  said land. That the litigation for the recovery of the 
( 73 ) land continucd two years, plaintiff being finally succcssful; that 

plaintiff expended on account of said litigation $287 in  cost and 
counsel fees; that the interest on the purchase money during the said 
litigation was $102, no part of which defendants have paid, although 
requested to do so. Plaintiff further alleges that the bargain, contract, 
and covenant of the defendant E. P. Browning, set forth in said deed, 
to sell and deliver said lands to him, and to warrant and defend the 
title thereto, was broken by her failure to deliver' possession thereof tcb 
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plaintiff; that thereby plaintiff suffered loss and was endamaged and 
forced and compelled to incur the expense and outlay above set out, and 
that the defendant E. P. Browning is liable to him therefor as the 
measure of his damages by reason of the breach of the said contract and 
covenant, in  failing to deliver said lands to plaintiff and in  failing to 
defend the title. H e  demands judgment for the sum of $359 and in- 
terest. 

Defendants demurred to the complaint, and assigned as grounds therc- 
for : 

First. That said action is for alleged damages due by reason of a 
false covenant of warranty of title, and the plaintiff does not allege in 
said complaint, as a breach of contract, an  ouster or eviction by para- 
mount legal title. 

Second. That the complaint, upon its face, discloses that the defend- 
ant's wife, E. P. Browning, had a good and sufficient title to the prop- 
erty, and that the plaintiff got such title i n  fee by the deed of the de- 
fendant, and that the plaintiff recovered possession of the property under 
their said deed. 

Third. That the complaint shows that the plaintiff was entitled, under 
his deed from the defendant, to the possession of the property, the in- 
terest of the tenant in  dower (the dower not having been allotted) being 
subordinate to that of the heirs. 

Fourth. That the coniplaint shows that the dower had not been ( 74 ) 
allotted, and the tenant in dower, therefore, had no right to hold 
possession against the title of the purchaser, the plaintiff. 

From a judgment sustaining the demurrer, plaintiff appealed. 

T. T. ITicks and Tusker Polk for plaint i f .  
Wal ter  A. &!ontgomery and J o h n  11. Kerr for defendunt. 

CONNOE, J., after stating the case: The deed set forth in the com- 
plaint contains several covenants: (1) The covenant of seizin and 
right to convey. (2) Covenant against encumbrances. ( 3 )  General 
warranty, which is, under our decisions, a covenant for quiet enjoyment. 
I t  is not clear that the plaintiff intends to allege a breach of the cove- 
nant of seizin. Giving, however, the language of the complaint a lib- 
eral construction for the purpose of discovering such allegation, we are 
of the opinion that, for the purposes of this appeal, the feme defendant 
was seized of the land; that she had title thereto, with right of entry, 
subject to the encumbrance of the right of dower in  the widow of Louis 
Baker. I t  is conceded that, with this exception, she had the title of 
Baker. Whatever controversy the heirs made in  regard to the validity 
of the proceeding by the administrator and the sale made thereunder is 



conceded to have been without foundation. I t  is further conceded that 
the widow was entitled to have her dower allotted in the land, and that 
no allotment was made. I t  has always been held by this Court that, 
until allotment, the widow has 110 right to retain possession of her dr- 
ceased husband's lands against the heir or those claiming under him. 
I n  Spencer v. Westcott, 18 N.  C., 213, Baviel, J., said: "The widow 
has no right of dower-until i t  has been assigned to her. . . . I t  is 
not until her dower has been duly assigned that a widow acquires a 
vested estate for life which will entitle her to maintain ejcctmcnt. On 

recovering a t  law, the sheriff delivers the dernandant possession 
( 75 ) of hcr dowcr by nietes and bounds." Webh 71. Boylc, 63 N .  C., 

271. I n  S .  v. Thompson, 130 N.  C., 680, defendant was indicted 
for forcible elltry and detainer. I t  appearing that the prosecutrix was 
in  possession after the death of her husband, no dower having been as- 
signed, Fu~ches ,  C. J., said: "She was not the owner of the land, frbnl 
her own evidence, which tends to show, and we will assume did show, 
that the land she lived on belonged to her husband before his death and 
descended to his heirs, as no will is alleged or shown. She was entitled 
to dower, but this land had not been assigned or allotted to her. And 
the fact that she was his widow and cntitled to dower gave her no right 
to any part of the land." Whether in this State, in the absence of any 
statute, she is entitled, under chapter 7, Magna C a ~ t a ,  to her quarantine, 
is not presented on this record, for the same reason assigned in  Spencer 
v. Westcott, supra, that i t  does not appear that the mansion house was 
situate on the land in controversy. 10 A. and E., 148. We arc of the 
opinion, therefore, that the possession of the heirs and widow of Baker 
was not a breach of the covenant of seizin or "the right to convey in  
fee simple as the same was conveyed to them." The covenant of seizin 
refers to the title and not the possession. Rawle on Covenants, 60, 61. 

Passing, for the present, the next covenant, we find in  the deed the 
usual covenant of warranty, which, as said by Taylor, C. J., in  Herrin 
v. McEntyre, 8 N. C., 410, is subject to the same construction as a cove- 
nant for quiet cnjoyment. Tfiis is common learning with us. What, 
then, are the plaintiff's rights, treating the covenant as one for quiet 
enjoyment, sometimes called "the sweeping covenant" ? Ifowell v. Rich- 
ards, 11 East, 833. A breach of this covenant occurs when there is an 
eviction or disturbance of the possession by title paramount. Usually 
the action is based upon an eviction, either actual or constructive, of the 

covenantee after he has entered upon or bcen put into possessior~ 
( 76 ) by his covenantor. Whcre title passed by deeds, operating by 

livcry of scizin, the breach could not othcrwisc occur, because the 
transfer of actual possession was essential to perfecting the conveyance. 
Aftcr the enactment of the statute of uses, when title passed by virtue 
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of the declaration of the use and the transfer of the possession by opera- 
tion of the statute, it frequently happened that transfers of title occurred 
when some person other than the bargainor was in  the actual occupation 
of the land. We are not concerncd, in this discussion, with the effect of 
the statutes against champerty, passcd to prevent speculation in dis- 
puted titles. I n  such cases, where the bargainee, whose entry was barred 
by an adverse occupant, called upoir his bargainor, wlro had give11 him 
a covenant of quiet enjoyment, to make good his covenant or pay darn- 
ages for its breach, he was met with the answer that he had suffered no 
eviction, and tlrercforc had no right of action. The law was so held by 
a number of courts. Parker, C. J., said: "No entry having been made 
by the grantee under his deed, an eviction could not have taken place." 
Chappell v. Ball, 17 Mass., 220. Sevcral other courts adopted this view. 
I n  Grist v. Hodges, 14 N.  C., 198, the question for the first time came 
before this Court. Rufin, J., said: "The existence of an encumbrance, 
or the mere recovery in a possessory action under which the bargainee 
has not actually been disturbed, are held, for technical reasons, not to bc 
breaches of a covcnant for quiet possession, or, in other words, of our 
warranties. But that is a very different case from this, in which the 
bargainee never, in fact, was in  possession, but was kept out by the pos- 
session of another under better title existing at the time of the sale and 
decd, and ever since. . . . The existence of a better title, with an 
actual possession, is of itself a breach of thc covenant. I t  is manifestly 
just that i t  should be so considered, for otherwise thc covenantee wonld 
have no redress but by making himself a trespasser by an actual 
entry, which the law requires of nobody." The learned justice ( 77 ) 
places his conclusion upon thc ground that, as bctween the bar- 
gainor and bargainee, the statute of uses, immediately up011 the execu- 
tion of the deed, carries the possession to the bargainee. As between the 
parties, the bargainee is, on strict Icgal principles, in. If ,  however, there 
be in reality an adverse possession, he can be so only for an instant, 
because "the implication against the truth will be no further than is 
necessary to make the title effectual for its purposes." The bargainee 
will be taken to have becn evicted P O  instanti the possession by operation 
of the statute takes place. Thus, by a refinement, substantial justice is 
done. In  Shuttack o. Lamb, 6 5  N .  Y., 499, the qucstion is ably dis- 
cussed and the same conclusion reached by Earl ,  C. He  reviews all of 
the cases. Dwight, C., dissented, saying that many cases in the various 
States follow Grist v. Hodges, "in which the theory is stated with ad- 
mirable force," quoting the language of Mr. Rawle. Pcters v. Bowman, 
98 U.  S., 56. The defendants insist that, couceding the eviction upon 
the authority of Grist v. IIodges, supra, there was iro superior or para- 
mount title in the evictors; that the right to sue a r i s ~ s  only upon an 
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eviction under paramount title. The plaintiff says that, conceding the 
general rule, his covenant is not confined to an  eviction under paramount 
title, but extends to "the claims of all persons whatsoever," thus protect- 
ing him against damage by reason of an eviction by trespassers. This 
question appears to have been much mooted, and the early English 
authorities contradictory. The learned counsel for the plaintiff calls to 
our attention the form of the covenant of general warranty given by 
Mr. Washburn, which is confined to "all lawful claims and demands," 
etc. ; whereas, he says, the covenant for quiet enjoyment includes indem- 
nity against ('the claims of any and all persons whatsoever." Mr. Rawle 
s a w :  "There were several old authorities which held that a covenant 

thus absolutely expressed extended to all interruptions and dis- 
( 78 ) turbances whatsoever, whether lawful or tortious ; and, although 

authority was not wanting in opposition to this doctrine, the lam 
seems not to have been settled until Hayes v. Bickerstaff, 4 Vaughan, 118. 
That case decided that the covenant, however generally expressed, must 
be understood as applying merely to the acts of those claiming by 
title. I n  the first place, i t  would be unreasonable that a man should 
covenant against tortious acts of strangers which he could not see or 
prevent; secondly, the law gives a remedy against the wrongdoer; 
thirdly, the covenantee might thus have a double remedy and receive a 
double compensation; and, fourthly, it would enable him to injure the 
covenantor by colluding with a stranger to make a tortious entry." 
Rawle on Covenants, 147. Certain exceptions to the rule are stated, but, 
as none of them apply to this appeal, i t  is not necessary to discuss them. 
I n  Platt  on Covenants, 3 Law Lib., 312, a form is given, said to be in  
general use, concluding, as in  this record, ('01- any other person or per- 
sons whomsoever." The author says: "A general covenant for quiet 
enjoyment was, in earlier times, holden to extend to tortious evictions or 
interruptions, but this doctrine was never fully acquiesced in ;  and a dif- 
ferent rule is now established, so that at  present, when we speak of a 
covenant providing against the acts of all men, i t  is to be understood of 
all men claiming by title, for the law will not adjudge that the wrongful 
acts of strangers are covenanted against. Hence, if one who has no 
right ousts or disseizes a purchaser, he shall not have an action against 
the vendor; the reason being that the law has already furnished the 
means of redress by giving the injured party an action of trespass against 
the wrongdoer.'' So Lord Ellenborough, C. J., in  Nash v. Palmer, 1 
Barn. and Cres., 29, says: "The rule has been correctly stated that, 
where a man covenants to indemnify against all persons, this is but a 
covenant to indemnify against lawful title." Wotton v. Hele, 2 Saund., 

P a r t  11,177. "The covenant for quiet enjoyment is the same as 
( 79 ) the covenant of warranty in all its practical effects. I t  is an as- 
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surancc to the grantee that his enjoyment of the land convcyod shall 
not be disturbed by lawful means, but does not attempt to protect 
him against mere disturbances by trespassers." ITopkins IZcal Prop., 
448; Underwood v. Birchard, 47 Vt., 305. While the precise question 
has not, so fa r  as our investigations go, been before this Court, we find 
the general principle recognized, as in  Midgett v. Brooks, 34 N.  C., 145, 
Nash, J., says: "The words i n  the deed we are considering, upon their 
face, import-a promise or agreement on the part of the vendor that Mid- 
gett shall enjoy the premises frce from disturbance from any one claim- 
ing by title paramount; and that is a covenant for quiet enjoyment." 

We, therefore, conclude that, while there was an  eviction within the 
terms of the covenant, the plaintiff's action upon the covenant fails, be- 
cause i t  appears from the facts set forth in  the complaint that the evict- 
ors had no t i t l e t h e y  were mere trespassers. This is shown by the 
result of plaintiff's action brought to eject them. There is, however, in 
the deed a covenant against encumbrances. The learned counsel for de- 
fendants concede that the dower right of the widow, independent of her 
wrongful possession, was an encumbrance upon the title which consti- 
tuted a breach of the covenant. I t  is well settled that the right of 
dower is such an  encumbrance upon the land as works a breach of the 
covenant. Gore v. Townsend,  105 N.  C., 228; 1 Jones Conveyances, 
sec. 867. The difficulty with which plaintiff is confronted in  this action 
is, that he does not claim or show any damage sustained by reason of 
such encumbrance, but expressly excludes any such claim by alleging 
that his measure of damage is the amount paid by way of counsel fees 
and cost and the interest on the entire purchase money. This certainly 
cannot be correct. As said by Mr. Rawle, the rule which has been 
adopted as to the mcasure of damages for breach of this covenant is very 
simple. I f  the encumbrance is corrtingent in  its character, and if 
nothing has bee11 paid by the plaintiff towards removing or ex- ( 80 ) 
tinguishing it, and if it has inflicted no actual injury upon him, 
be can obtain but nominal damages, as hc is riot allowed to recover a 
certain compensation for rurrrlirlg the risk of an uncertain injury. Rawle 
on Cov., 129 ; Hale on Dam., 369. Until dower was allotted, the widow 
had no right to interfere with plaintiff's possession. As she never had 
dower allotted, he sustained no damage by reason of the existcnce of her 
right to do so. I t  may be that, for the purpose of relieving his estate 
from the urlcertain extent of the encumbrance, the plaintiff' may have 
filed a petition against the widow for the allotment of her dower. The 
heir could do so after the expiration of three months from the death of 
her husband. Revisal, see. 3088. Whether, without doing so, the plain- 
tiff could sue upon the covenant, alleging that, by reason of the encum- 
brance, the market value of his title was depreciated in  a sum either 
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certain or capable of being made so, is not presented upon this appeal, 
because there is no such allegation. The con~plaint is drawn upoil the 
theory that counsel fecs actually paid and interest on the entire pur- 
chase money constitute the measure of damages for the breach of cove- 
nant against an encumbrance which could, in no possible event, have 
affected more than one-ihird in  value of the land during the life of the - 
widow. Issue was joined upon the demurrer. His Ho~ior  was clearly 
correct in  holding that plaintiff was not! entitled to recover upon the 
complaint. I t  may be that, by an amendment of the complaint, he would 
have been entitled to at  least norrrinal damages. His  IIonor would have - 
permitted such amendment if so requested, but, as plaintiff elected to 
stand by his complaint as drawn, and as, for the reasons we have pointed 
out, he is not entitled to maintain his action, wc can only affirm the 
judgment. I t  is well understood that, if the facts set forth'in the corn- 
plaint show a remediable legal wrong, the action shall not be dismisscd 

because of the relief demanded. IIere, however, while the plain- 
( 81 ) tiff shows that 21c Iwld defendants' deed, containing a covenant 

against errcumbrances, and that a colltingent encumbrance was in 
existence, he further shows that, prior to the bringing of his action, the 
possibility of damage by rcason of such encumbrance came to an end by 
the death of the widow. H e  says: "Plaintiff avers that the bargain, 
contract and covenant . . . was broken by her failure to deliver pos- 
session thereof to plaintiff"; and that "thereby plaintiff suffered loss 
and was endamaged and forced and compelled to incur the expense and 
outlay above set out, and that the defendant E. P. Browning is liable to 
llim therefor as the measure of his damages by reason of thc breach of 
the said contract and covenant in failing to deliver said lands to plain- 
tiff and i n  failing to defend the title." This language, under the most 
liberal construction, does not aver any damage by rcason of the breach 
of the covenant against encumbrance. - 

Upon a careful consideration of the complaint, we concur with his 
Honor i n  sustaining the deinurrer. 

Affirmed. 

Cited: Hethcll  7%. McKirwq,  164 N. C., 75; Taylor  11. Mcadows, 169 
N. C., 126. 
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M. R. TIJRNAGE v. JACOB JOTNER. 

(Filed 17 Scytember, 1007.) 

Judgment-Estoppel-Lands. 
A judgment by defilult fiual upon a complaint alleging that the 1~laintiK 

was the "owncr in fee simple" of certain described lands, that they were 
withheld by thc dcfenclant, and asking to recovcr the possession, lrut the 
title to the lands in issue, and operates as an estoppel in a subsequent 
action by the same defendant against the same plaintift' in an action to 
recover lands. 

ACTION tried before Neal, J., at hilarch Term, 1907, of PITT. 

Jarvis & Blow and Skinner & Whedbee f o r  defendunt. 
L. I .  Moore for plainti f .  

CLARK, C. J. W. G. Lang, ~liortgagce, sold the land rrow in ( 82 ) 
controversy under a power of sale in  a mortgage executed to him 
by M. R. Turnage and wife, plaintiffs herein. I t  was duly advertised 
and sold. The regularity of the proceedings is not questioned. J. A. 
Lang was purchaser of the land at  said sale, 8 February, 1897. Soon 
thereafter J. A. Lang brought an action against Turnage and, wife to 
recover said land, and in his complaint alleged that he was "the owner 
in  fee simple" of the land (describing i t )  ; that Turnage and wife held 
possession; asking judgment to recover i t  and damagcs for the deten- 
tion. The defendant filed no answer, and judgment by default final was 
entered at  March Term, 1897, of the Superior Court for that county, 
and the writ of possession issued under which J. A. Lang was put in 
posscssion 19 April, 1897. J. A. Lang conveyed to W. G. Lang 23 
March, 1897, and the land has been in his posscssion, or in the defend- 
ant's, claiming under him, ever since. 

This action was begun 28 January, 1905, thc plaintiff averriirg that 
J. A. Lang bought a t  t l ~ c  mortgage sale as agent for his father, the 
mortgagee, claiming that hence the sale was void, and asking that the 
defendants be decreed trustees of the plaintiffs, and for an account of 
rents and profits. The answer denies that J. A. Lang bought as agent 
for his father, and sets up as furthcr defense the judgment between 
J. A. Lang and the defendants at  March Term, 1897, as an cstoppel; 
that thc claim is furthennorc a stale claim, by reason of the delay for 
nearly eight years to assert it, and also pleaded the seven years statute 
of limitations. At the close of the evidence the court intimated an 
opinion that the plaintifis were estopped and could not recover, where- 
upon they took a nonsuit and appealed. 

I n  the former proceeding of ejectment the judgment determined only 
the possession, and did not prevent another action if i t  went against the 
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plaintiff, for i t  did not pass upon the title. Under the present system 
a judgment in  an action for the recovery of land is conclusive of 

( 83 ) "all matters presented by the pleadings, or which may be properly 
predicated rlpon them." Tyler v.  Capehart, 125 N.  C., 64. 

The complaint in  the former action between these parties at  March 
term of the Superior Court alleged that the plaintiff therein, J. A. Lang, 
was the '(owner in fee simple" of the premises; that they were withheld 
by the defendant, and asked to recover possession. This put the title in  
issue. Certainly J. A. Lang was not seeking to recover possession as 
mortgagee, for he was not mortgagee, but was asserting his title as pur- 
chaser. The judgment by default final was as conclusive of his allega- 
tion of ownership in  fee as if there had been an issue framed and the 
fact found by a jury thereon. I t  was held in  Johnson v.  Pate, 90 N.  C., 
334, that a "judgment rendered upon demurrer is as conclusive, by way 
of estoppel, as a verdict finding the facts confessed would have been." 
That case also holds that, in  an action to recover realty, if title is 
averred, the judgment is as conclusive thereof as if i t  were an action for 
personal property. To the same purport are many other cases. Davis 
v. Higgins, 87 N.  C., 298; Coudes v. Fe~guson,  90 N. C., 313; Bickett v .  
Mash, 101 N. C., 583; Allen v.  Sallinger, 103 N. C., 14;  Balk  v. Gamble, 
66 N.  C., 462. This last case holds that if, under the present system, the 
plaintiff does not wish the judgment to be conclusive of the title, he 
must restrict his allegations to a right to the possession. Falls v. Gam- 
ble is cited with approval in Isler v. Harrison, 71 N.  C., 64; Yates v.  
Yates,  81 N. C., 401. 

I n  Tutt le v. Harrill, 85 N.  C., 461, Ruf in ,  J., says, speaking of the 
estoppel by judgment there pleaded: "That was an action at  law, i t  is 
true, being for the possession of the land upon the strict legal title of 
the then plaintiff (now defendant). Still, constituted as our courts now 
are, i t  was open to the defendant in the action to set up any equitable 

defenses he might have, and, if able to show a perfect equitable 
( 84 ) right in himself (such as he seeks to assert in his present action) 

to defeat a recovery upon the legal title of the plaintiff, it was 
his folly not to have asserted this claim, and he must be concluded by 
the judgment rendered in the cause." That case is exactly "on all- 
fours" with this. I t  has been cited and approved on this point. Davis 
v. Higgins, 87 N.  C., 300; Anderson v. Rainey, 100 N.  C., 337; Mfg. 
Co. v. Moore, 144 N.  C., 527. I n  effect, i t  practically overrules what 
was said by the same learned judge in Wittkozuski v. Watkins,  84 N.  C., 
456, but i t  is in  accord, as above shown, with the other rulings of this 
Court, which are reaffirmed by us. 

I t  is not necessary to pass upon the other two defenses set up, but we 
are inclined to think they are both valid. Even if the purchase had 
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been by J. A. Lang as agent for the mortgagee in  point of fact, though 
nominally for himself, such purchase was not void, but merely voidable, 
and the conduct of plaintiffs in  leaving the country, asserting no claim 
or right for eight years, until lands rose in  value, would seem an  aban- 
donment of claim. There are certainly no surrounding circumstances, 
such as nonage, intimidation, oppression and the like, which should in- 
duce a court of equity to overlook the lapse of time. Nor are we pre- 
pared to say that the lapse of seven years after the ouster by judgment 
and an adversary holding thereunder, and under the subsequent deed of 
J. A. Lang to W. G. Lang, is not full protection. The decree arid deed 
are both color of title, certainly, and the holding was adverse from the 
. execution of the writ of possession in April, 1597. However, i t  is not 

necessary to pass upon either of these points, and we are not to be under- 
stood as doing so. 

We hold that the judge properly decided that the former judgrncnt be- 
tween these parties was an estoppel as to the land in  controversy in  this 
action. 

Affirmed. 

Cited: Roberts v. Yratt, 152 N. C., 737; White v. Tayloc, 153 N. C., 
35; Roberts v. Pratt ,  158 N. C., 52; Xtelges v.  Si~nmons, 170 N. C., 45. 

(Filed 25 September, 1907.) 

I .  Standing Timber-Realty. 
Standing and g~wwing timber is rcalty, and intcrcsts concerning it are 

governed by the laws applicable to that kind of ~ ~ r o ~ r t y .  

2. Same-Heirs-Dower Interests. 
It apl)c~aring that the intestate, at  the time of his death, was t lx owner 

of certain standing timber by rirtue of three deeds made to him and his 
hcirs and assigns, standing and growing npon certain lands, properly 
described and bounded, which would 1neasul.e 10 inches across the stump 
at the time of cutting, with the right to enter on said lands and cut and 
remove said timber within certain periods, varying as to certain tracts 
from seven to ten years, and which period has not expired, the administra- . 
tor, as such, is not entitled to the timber, for it devolved upon the heir, 
subject to the right of dower of the widow, both interests determinable as 
to all tlic timber not removed within the time specified in the dceds. 

ACTION t,ried before Lyon, J., at  Spring Term, 1907, of NORTHAMP- 
TON. 
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I t  appears that W. I?. Grubbs died on or about June, 1907, intestate, 
and domiciled in said county of Northampton. The plaintifl' is the duly 
qualified and acting administrator of his estate, and the defendants are 
his widow and child and only heir at law. That at  the time of his death 
said W. 3'. Grubbs was the owner of certain standing timber in said 
county, under and by virtue of three dceds, bearing date in the year 1905, 
which conveyed to said intestate all the tirnber, except the oak, standing 
and growing upon certain lands, properly described and bounded, which 
would measure 10 inches across the stump at the time of cutting, etc., to 
him and his heirs and assigns, forever, with the right to cntcr oil said 
lands, build tramroads, etc., and cut and remove said timber at any time, 
as to the first deed, within eight years from the date, with privilege of . 

two more on certain spccificd conditions ; arid as to the second and 
( 86 ) third deeds, "at airy time within five years from the date, with the 

privilege of five morc on certain specified conditions." That the 
intestate having died holding the interest conveyed to hi111 by said in- 
struments, and before the time limited for the removal of the timber had 
expired, the plaintiff, his duly qualified administrator, brought this 
action against his widow and heir a t  law, claiming that the timber stand- 
ing and growing on said land ernbraccd in the drrds was personal prop- 
erty, and his claim was resisted by the widow and heir at  law, clain~ing 
that same was realty and, as such, belonged to defendants. 

The court, being of the opinion that, under and by virtue of the terms 
of the three deeds, the timber then standing and growing upon the lands 
therein described was personalty, gavc judginent for plaintiff, and de- 
fendants excepted and appealed. . 

Peebles & ITar~is  and W .  C. Bowen for pluinti f .  
Winborne & Lawrence and 8. J .  Calvert for defendants. 

HOKE, J., after stating the case: There are courts which hold that in 
deeds and contracts for the sale of standing tiinbcr which evidently con- 
template an irru~~ediate severance of the timber, or severance within a 
reasonable time, but conferring no b~rreficial interest in  the soil for the 
p~qpose of further. growth, such timber shall be coilsidered as personalty, 
and the validity and effect of cootracts concerning i t  shall be construed 
and treated in most respects as affecting that kind of property. 2 Page 
on Contracts, p. 993; Ewell on Fixtures ( 2  Ed.), 45, note 1 2 ;  McClin- 
tock's Appeal, 71 Pa., 365; Huff v. McCauley, 63 Pa., 206; Marshall a. 
Grem, I. C. P. Div., 39. In 2 Page or1 Contracts, 991, 992, the author, 
after saying that growing trees, other than trees in a nursery, are held 
in  most jurisdictions to be realty, and that a contract for the sale of 
growing timber, as such, to be removed by the vendee, is within the 
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clause of the statute of frauds requiring contracts concerning ( 87 ) 
land to be in writing, states the doctrine maintained by the courts, 
above referred to, as follows: "Some American courts follow the rule 
which, after much vacillation, was finally adopted by the English courts, 
that if the parties in contracting contemplate the sale of growing trees 
solely as chattels, and do not intend that they shall remain attached to 
the realty for an indefinite or unreasonable time, and do not intend that 
they shall derive a benefit from allowing them to remain attached to the 
realty, the contract is not within this clause of the statute. Some juris- 
dictions hold that if the contract for the sale of growing trees contem- 
plates an immediate severance of them from the soil, they are to be 
treated as personalty, and hence not within this clause of the statute; 
while, if they are to be removed at the discretion of the vendee, they are 
realty and within the statute." And the English rule to which refer- 
ence is made is thus stated by Lord Coleridge in the case of Marshall v. 
Green, supra, p. 39, and quoting from Sergeant Williams in Saunders' 
Reports the case of Duppa v. Mayo: "The principle of these decisions 
appears to be this: that wherever at  the time of the contract it is con- 
templated that the purchaser should derive a benefit from the further 
growth of the thing gold, from further vegetation and from the nutri- 
ment to be afforded by the land, the contract is to be considered as for 
an  interest in l6nd; but where the process of vegetation is over, or the 
parties agree that the thing sold shall be immediately withdrawn from 
the land, the land is to be considered as a mere warehouse of the thing 
sold, and the contract is for goods." Some of the decisions have gone 
so far  as to hold that, although the time limited for the removal of the 
timber may have expired, if the vendee afterwards enters and cuts and 
removes the timber, the vendor might sue him and recover damages for 
breaking the close, by action in the nature of trespass quare clausum 
fregit, but he could not recorer the value of the timber. The 
views announced in these decisions have not prevailed with us. ( 88 ) 
On the contrary, this Court has uniformly held that standing or 
growing timber is realty, and that deeds and contracts concerning i t  are 
governed by the lams applicable to that kind of property. Brjttain v. 
McKay,  23 K. C., 2 6 5 ;  Whitted' 2.. Smith ,  41 N.  C., 39;  Ward v.  Gay, 
137 N. C., 397. I n  some of our former decisions there was intimation 
given that, in  contracts of this kind, where the growing timber was abso- 
lutely conveyed and the time of removal was limited to a definite number 
of years, the effect of such a contract was to create a lease; but in Bunch 
v. Lumber Co., 134 N.  C., 116, decided intimation was given that such a 
construction of the contract was not the correct one; and in Hawkins v. 
Lumber Co., 139 N.  C., 160, the Court decided that such an instrument 
was not a lease, but "conveyed a present estate of absolute ownership 
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in the timber defeasible as to all timber not removed within the time 
required by the terms of 'the deed." Hawkins ?I. Lumbel- Co., 139 N .  C., 
162. This case has been approved in several recent decisions of the 
Court. Mining Co. 21. Cotton ~ V i l l s ,  143 N .  C., 307; Ives v. R. R., 142 
N. C., 131; Lumber Co. v .  Corey, 140 N. C., 466. As said by Walker, 
J., in Ices? case, "It may now be taken as settled that growing trees are 
a part of the realty, and a contract to sell and convey them, or any in- 
terest in  or concerning them, must be reduced to writing." These au- 
thorities also clearly eitablish that, on the expiration of the time stated 
in  such a contract within which the timber may be removed, all right in  
the vendee shall cease and determine, and the estate in  so much of the 
standing timber as has not by that time been severed shall revert to the 
vendor; and both positions are upheld in numerous and well considered 
cases in other jurisdictions. N c C u m b e ~  u. R. R., 108 Mich., 491; Wil- 
liams v. Flood, 63 Mich., 493; Lumber Co. I?. Hines, 93 Xinn., 505; 
Skasson v. Montgomery, 32 Wis., 52. Our decisions, then, having estab- 

lished the principle that standing timber is redty, "as much n 
( 89 ) part of the realty as the soil itself" (Douglas, J., in Lumber Co. 

v. Hines, supra) ; second, that deeds and contracts concerning if 
must be construed as affecting realty; and, further, that in  instruments 
conveying the growing timber to be removed within a definite time the 
title to all timber not severed within the time shall revertat0 the vendor- 
we hold that the deeds now under consideration. which conveved to the 
intestate, to him and his heirs and assigns, all the standing timber on 
certain described tracts of land which should measure 10 inches when 
cut,.and to be removed within ten years, created an estate in  such timber 
in  fee, not pure and simple, but qualified and debased by the provision 
that. in case the trees should not be severed within the time. the title to 
same should revert, and rendered the estate a aualified or base or de- 
terminable fee. Some anomaly may be suggested as a result of this 
position, more apparent, however, than real, and arising chiefly from 
the fact that the property changed its nature by the act of final and com- 
plete appropriation. But these difficulties are inherent from the nature 
of the property, and would exist in  any construction that would be 
placed on such a contract, and we think that the instrument should be 
construed as of the time when i t  takes effect and the interest is created, 
and in reference to the property in its then condition; and so construing 
these deeds, they convey a determinable fee in  realty. I t  is objected that 
the estate could in  no event be a fee, in  that i t  lacks one of the essential 
requirements of such estates, that it might by possibility endure forever, 
whereas this estate must at any event terminate within ten years. Such 
a possibility is generally held to be an essential feature of an estate in 
fee, and, if applied in  strictness to these instruments, the requirement 
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might be met by the fact that the interest conveyed includes the right 
of absolute appropriation by severance. But such a requirement, by 
authority, has not been universally held to be essential. Thus, 
my Lord Coke, in  L i f o r d s  case, 2 Coke, 91; says : "A man may ( 90 ) 
have an estate in  lands as long as a tree shall grow, because a 
man may have an inheritance in  the tree itself." Dr. Minor, speaking 
of this and like estates, makes this comment: "By parity of reason, 
leaving authority out of view, i t  would seem that an estate limited to A. 
and his heirs until Z. should return from abroad was of like character 
with that just described, and that both might be properly denominated 
descendible freeholds; the estate i n  the case last stated passing to the 
heirs of A. if he dies before Z. returns, and, upon Z.'s death without re- 
turning, ceasing altogether. So, in  like maFner, a limitation to A. and 
his heirs, as long as a tree shall grow, would seem to be not properly 
an estate of inheritance, not even a base fee (since i t  cannot by possi- 
bility continue forever), but only a descendible freehold, inuring after 
A.'s death to his heirs by the effect of the special limitation until the 
tree falls, and then coming to its appointed end. Adverse authorities, 
however, are too numerous and strong to admit of this construction, and 
both the cases supposed are to be deemed estates of inheritance-that is, 
according to the more rigorous analysis of Plowden and Preston, deter- 
minable fees. TValsingham's case, 2 Plowd., 557; 1 Prest. Est., 432, 
441." 2 Minor's Institutes, 98, 99. The estates then conveyed by these 
deeds, being in the nature of determinable fee in  realty, are subject to 
the laws of devolution and transfer applicable to such estates, and on 
the death of the intestate i t  follows that the estate passed to his heirs, 
subject to the dower interest of his widow; the dower, however, partak- 
ing of the same infirmity which attaches to the estate from which i t  is 
derived. Pearson's Lectures, p. 130 ; 2 Minor's Institutes, 87-129 ; Hop- 
kins on Real Property, 88. I n  reference to such estates, this last author 
says: "Dower attaches to determinable estates, but is defeated by the 
happenings of the event which terminates the estate. If this occurs be- 
fore the husband's death, dower never becomes consummate; if 
after his death, the enjoyment of the land assigned as dower is ( 91  ) 
cut off." This statement of the doctrine must be taken with the 
limitation in  this State that i t  only applies when the estate of the first 
taker is determined by an event entirely collateral, and does not apply 
to a fee determinable on the death of the first taker and passing a sub- 
stitute estate by way of executory devise. 4 Kent Com., 49, where the 
author says: "So dower will be defeated by the operation of collateral 
limitations, as in the case of an estate to a man and his heirs so long as 
a tree shall stand, and, in  case of a grant of land to A. and his heirs, 
till the building of St. Paul's Church is finished, and the contingency 
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happens. Whether dower will be defeated by a collateral limitation by 
way of shifting use or executory devise is hitherto an unsettled and 
vexed question, largely discussed in  the books.'' The qucere here sug- 
gested by the learned author has been resolved with us in favor of the 
widow's dower in a decision of much learning by Ashe, J., i n  Pollard v. 
Slaughter, 92 N .  C., 72, and other courts of the highest authority have 
taken the same view. ATorthcott v. Whipp, 51 Ky., 65-73. 

We are referred to Ewell on Fixtures (2 Ed.), p. 45, note 12, where 
a large number of cases are cited as tending to show that these deeds 
present a case of constructiae severance, and the interest created should 
be considered as personalty. The author here classes growing trees with 
fixtures, and lays down the doctrine as claimed. A reference to these 
authorities, however, will s b w  that they refer chiefly to fixtures proper, 
or to growing crops, about which there has been great diversity in the 
decisions, arising in  many instances from different statutory regulations ; 
or they were cases in  jurisdictions which hold, as those referred to in  
the outset, that contracts for sale of standing timber, when an imme- 
diate severance is contemplated, create an interest in  personalty, a prin- 

ciple which we have endeavored to show has not obtained with us. 
( 92 ) Even in  jurisdictions where this doctrine prevails i t  is held not 

to obtain when a beneficial interest in  the soil is conferred for the 
purpose of future growth; and in the present case the contract passes 
the trees to be taken off in  ten years and measuring 10 inches when cut, 
thus passing a beneficial use of the soil for the purposes of growth; so 
that in  any event the estate created by these deeds would be held to be 
realty. 

We are of opinion, therefore, and so hold, that on the death of the in- 
testate the estate created by the deeds devolved upon his heir, subject to 
the right of dower in  his widow, both interests determinable as to all 
timber not removed within the time specified in  the deeds. There is 
error. 

Judgment reversed. 

Cited: Bateman v. Lumber Co., 154 N. C.; 251 ; Williams v. Parsons, 
167 N. C., 531; Fotule v. McLean, 168 N. C., 540; Timber Co. v. Wells, 
171 N.  C., 264. 
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D. C. STRICKLAND ET AL. v. T. ill. PERKINS & GO. 

(Filed 25 September, 1907.) 

Principal and Agent-Vendor and Vendee-Change of Agent-Contract- 
Question for Jury. 

When the plaintiff has bought for cash of the defendant, through his 
broker, certain goods for prompt delivery, of which only a part were actu- 
ally delivered, and suit is brought for the balance, and the defense is that, 
subsequent to the sale, the plaintiff made a separate arrangement with 
the broker, as his agent, for the delivery of the goods, the question raised 
is one of fact, and under conflicting evidence the velfdict thereon will not 
be disturbed. 

ACTION tried before Cooke, J., and a jury, at  October Term, 1906, of 
FRANKLIN. 

From judgment for the plaintiffs, defendants excepted and appealed. 

W. H. Yarborough, Jr., and! T. W.  Bickett for plaintiffs. 
W.  H. Rufin,  F. S .  Spruill, and Armistead Jones & Son for defend 

ants. 

WALKER, J. The only question in this case, i t  seems to us, ( 93 ) 
after a most careful examination of the record, is substantially 
and essentially one of fact. The learned judge who presided at  the trial 
presented the questions a t  issue fairly to the jury, giving to each party , 
the full benefit of every principle of law applicable to his contention 
upon the evidence. Let us see if this is not true. The defendants, who 
a re  pork packers, contracted to sell, by and through their agent and 
broker, W. B. Green, and. to deliver to the plaintiffs 10,000 pounds of 
dried salt ribs, a t  the price of $8.20 per 100 pounds, and in  the execu- 
tion of this contract defendants actually delivered only 4,013 pounds, at  
o r  about the time of the purchase. The plaintiffs paid, a t  the time of 
the purchase, the full price of the goods, which' was $820, for the entire 
quantity agreed to be delivered, and brought this suit to recover the 
price of the salt ribs which were not delivered and for which they had 
paid. The defendants allege, and there was evidence tending to show, 
that they delivered the lot of ribs of 10,000 pounds to their broker, 
W. B. Green, and that i t  was thereafter agreed between him and the 
plaintiffs that the ribs should be delivered to them a t  such times and in  
such quantities as called for, and for this purpose they were stored by 
the broker in  the warehouse. There was also evidence to the contrary, 
the plaintiffs contending and introducing evidence to show that the sale 
and delivery were to take effect as a completed transaction presently or 
at  the time of the purchase, and that they never received, the goods ac- 
cording to the stipulations of the contract; and in  order to establish 
their contention they relied partly upon the testimony of the defend- 
ants' witnesses. 67 
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The court was fair, at  least to the defendants, in  submitting the case 
to the jury, giving them the benefit of every conceivable ground upon 
which they could defeat the plaintiffs' claim or recovery upon the evi- 
dence, and presenting the case to the jury in  its every phase. 

It appears to us, upon a close scrutiny of the testimony, that even the 
evidence introduced by the defendants was sufficient to sustain the 

( 94 ) verdict of the jury as we h a ~ e  discovered some expressions which 
fell from their witnesses and which give countenance to the plain- 

ties' theory. I t  is a familiar rule in an appellate court that, where 
there is  any eviden'ce to go to the jury, and no error in  law appears in  
the conduct of the case, there is nothing to do but affirm the judgment 
below, so far as the application of the law to the case is concerned. We 
have not been able to see any departure from the principles applicable 
to cases of this kind, although we have diligently searched for the same, 
as counsel were earnest and zealous in arguing that error had been com- 
mitted. The matter resolves itself into this: that the defendants have, 
upon the evidence, and with a charge which presented their contention 
to the jury in  the most favorable aspect for them, failed to convince the 
triers of the fact that their view of the case was the correct one, and that 
is all. 

There is no question of subsequent approval or ratification of an 
agent's acts in  this case, and no serious question is presented as to the 
extent or limitation of the powers of a special agent within the rules 
laid down in Brittain v. Westhall, 135 N. C., 496, and 137 N. C., 34, and 
Biggs v. Ins. Co., 88 N. C., 143, which cases were cited by the defend- 
ants a t  the bar. Those cases and Williams v. Whiting, 92 N.  C., 691, 
which was also relied on, have no application, as the jury were against 
the defendants upon the bald question of fact as to whether the sale of 
the ribs was made directly and immediately to the plaintiffs through the 
broker, or whether, after the defendants had sold them to the plaintiffs, 
there was a new agreement between the broker and themselves as to the 
delivery. 

No good purpose would be served by examining the various objections 
to evidence in detail. When they are properly analyzed and considered 
with reference to the material matters at  issue in the case and the main 

question involved, they will be found to be clearly without merit. 
( 95 ) And, indeed, we think they are in themselves untenable, wh'en 

viewed separate and apart from the real issue. 
The case was ably and ingeniously argued by the counsel for the de- 

fendants, and they presented many plausible reasons for their conten- 
tions; but when the case. is stripped of all superfluous matter i t  will be 
found that there is no real ground upon which they can succeed. 

No error. 
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JAMES DAVIS V. ATLANTIC COAST LINE RAILROAD COJIPANY. 

(Filed 25 September, 1907.) 

Evidence, Corroborative - Employer-Jumping f rom Engine-Self-preserva- 
tion-Extent of Injury-Damages. 

In an action against defendant railroad company to recover damages 
for injuries alleged to have been sustained by plaintiff, its fireman on its 
engine, on account of being compelled, for self-preservation, to jump there- 
from immediately preceding a collision with another train on defendant's 
track, wherein the defendant denied the necessity for plaintiff's jumping 
and the extent of the injuries alleged, evidence of the speed of the engine 
and the conditions of the wrecked engine and cars is competent upon the 
questions of the necessity for plaintiff's jumping and of the extent of the 
injury, being corroborative of the plaintiff's evidence thereon. 

ACTION to recover'damages for personal injury, tried before Lyon, J., 
a t  March Term, 1907, of HALIFAX. 

From the judgment rendered, defendant appealed. 

Daniel, Travis & Kitchin f o ~  plaintiff. 
Day, Bell & Dunn and Murray Allen for defendant. 

%OWN, J. The defendant admitted the negligence and its lia- ( 96 ) 
bility for damages, and excepted to the introduction of certain 
evidence admitted by the court upon that issue. 

I t  appears that the plaintiff was a fireman on defendant's engine, and 
sustained personal injuries, claimed to be of a severe character, in  being 
compelled to jump from his engine immediately preceding a collision 
with another train on defendant's track. The court permitted plaintiff 
to prove the speed at  which the engine was running when the plaintiff 
jumped, to which defendant excepted. We can see no error in  this, as 
it tends to prove that the plaintiff was compelled to jump under circum- 
stances calculated to cause injury. I t  tended to corroborate the testi- 
mony of the plaintiff that he had in  reality suffered an injury, and was 
not feigning one. 

The defendant offered evidence of two physicians to the effect that 
they had examined the plaintiff, and that, in  their opinion, he had sus- 
tained no substantial injury, and was feigning. The exact question was 
decided in  New York by the City Court of Brooklyn, before Clement, 
C. J., and Osborne, J., in 1891. Gillespie v. R. R., 16 N. Y. Supp., 850. 
The Court says: "We think that the plaintiff had the right to prove 
the speed of the car. Such proof would have a tendency to show the 
violence of the fall of the plaintiff." 

His Honor permitted evidence to be given over defendant's objection 
as to the effect of and circumstances attending the collision. I t  is con- 
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tended by defendant's counsel that, as this happened after plaintiff 
jumped and after his alleged injury was sustained, the evidence should 
have been rejected as immaterial and as calculated to unduly excite and 
prejudice the jury against the defendant. I t  is unnecessary for us to 
attempt to lay down here any rule governing trial judges as to how far  
i t  is proper to go into the circumstances attending an injury, when the 
issue of damage is solely before the court. We agree with the learned 
counsel for the defendant that i t  would be highly improper to admit im- 

material and unnecessary evidence, which can throw no possible 
( 97 ) light upon the issue before the jury, and which is calculated only 

to prejudice and inflame their minds. 
We find no evidence in  the record, and none has been pointed out to 

us in  brief or argument, calculated to prejudice a jury or to make them 
swerve from the path of impartial duty. No one ,was killed, maimed, 
or hurt, so fa r  as we can discover, except the plaintiff. The objection- 
able evidence offered related solely to the condition of the engine from 
which plaintiff had jumped, after the collision had taken place, and also 
tended to prove that seventeen cars were derailed and that one box car 
was on top of the engine as i t  lay in  the ditch. The collision occurred 
because the plaintiff's engine ran into and telescoped a freight train 
which was preceding i t  on the track. The conditions given in  evidence 
were such as any one would be likely to suppose would naturally result 
from such a collision, and had no tendency to unduly inflame the jury 
or divert their minds from the only issue they were called upon to de- 
cide. I n  this particular case the badly wrecked engine tended to prove 
that i t  was running at a rapid speed, and, as we have said before, that 
tended to corroborate the plaintiff as to the bona fides of his injury by 
proving that he was compelled, in order to save his life, to jump, under 
oircumstances calculated to produce great bodily harm. 

As the exceptions to the charge are not presented in the brief, and 
were not pressed on the argument, we will not discuss them, except to 
say that they cannot be sustained. 

No error. 

( 98 
M. B. SMITH v. NORFOLK AND SOUTHERN RAILROAD COMPANY. 

(Filed 25 September, 1907.) 

1. Marit ime Law-State Courts-Negligence-Practice. 
In an action for damages in the State courts for injuries received by 

one vessel in collision with another, alleged to have been caused by the 
negligence of the other, the rules obtaining in courts of admiralty in such 

, cases do not apply. 
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2. s a m e - ~ e ~ l i ~ e n c e - ~ v i d e n c e - o n l y  Cause-Nonsuit. 
When it appears that the vessel of plaintiff company altered its course 

in a fog in a manner not to have been anticipated or foreseen by the officers 
in charge of defendant's vessel, so as to unexpectedly bring the vessel of 
the former across the bow of the latter, each hearing the fog signal of 
the other, and the officers on the defendant's vessel reasonably believing 
therefrom that plaintiff's vessel would pass in ample water for the pur- 
pose, and, upon the first opportunity to see the danger, did all that was 
possible to avoid it, the unexpected change of course by plaintiff's vessel is 
the proximate cause of the injury, and a motion as of nonsuit, upon the 

-evidence, should have been allowed. 

I 3. Same - Negligence - Only Cause - Contributory Negligence - Last Clear 
Chance. 

When defendant's vessel, in a fog, was exceeding the speed prescribed 
for such conditions, but the unexpected and unforeseen change of course 
of plaintiff's vessel was the direct cause of the injury, the issue upon "the 
last clear chance" does not arise, there being no element of negligence or 
"continuing negligence on the part of the plaintiff." 

ACTION tried before h'eal, J., and a jury, at  February Term, 1907, of 
CRAVEN, for injury caused by alleged negligence of the defendant in a 
collision between two boats on Neuse River. 

Eliminating nautical terms and irrelevant matter, the plaintiff's evi- 
dence makes the following case: The steamer (Weuse," belonging to and 
controlled by the defendant company, on the morning of 25 August, 
1905, while making her regular run up the Neuse River to New Bern, 
encountered a fog near Otter Creek buoy. Her course was north- 
northwest; she was in shoal water. Her regular speed was from ( 99 ) 
12 to 13 miles an hour. Shoal-water speed, at which she was run- 
ning a t  the time she entered the fog, was 8 miles an hour. She was 
properly equipped and in charge of a competent officer, who had been 
her first officer fourteen years. When the steamer entered the fog he 
was and a t  all times remained in his proper position, in  charge of the 
watch in  t'he pilot house, at  the window on the port side of the wheel, 
blowing fog signals; began blowing before he entered the fog. 

The steamer "Blanche," belonging to plaintiff, on the same morning, 
at  about 6 :I0 o'clock, left New Bern, going down the Neuse River to 
points on Bay River. Her course was south-southeast :$. She was 
properly equipped and in  charge of a competent officer. She encoun- 
tered the fog and began to blow her fog signal. Her  regular speed was 
7 miles an hour, which she maintained after entering the fog until she 
reached Johnson's Point, when she took a southeast course. The officers 
in  charge of the two steamers each heard the fog signals of the other. 
The officer of the "Blanche" says that his usual course is to pass John- 
son's Point and keep on down to Hampton Shoal buoy, the course being 
south-southeast y2. On the day of the collision, before passing John- 
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son's Point, he "starboarded and went to the port" ; thought it would put 
her out of the way of the "Xeuse" and get off shoal water. The change 
had the effect to put .the "Blanche" across the course of the '(Neuse." 
The plaintiff introduced the officer of the '(Neuse," who testified that he 
heard the fog signals of the "Blanche" on his port bow; that he was 
going north-northwest; that the signals of the "Blanche" were always 
on the port bow. "The first glimpse of her I could not understand; her 
position ranged across our bow, and I blew four short whistles and 
struck four bells to back, blowing the whistles with the right and strik- 

ing the bells with the left hand." 
(100) Q. "Up to the time she appeared her whistles always sounded 

on your port bow?" A. "Yes, sir." 
Q. "If she had been proceeding on a proper course down the channel, 

what would that course have been?" A. "Going down the main channel 
about south-southeast." There was plenty of water and plenty of room 
"for the 'Blanche' to have proceeded, port to port." 

Q. "If the 'Blanche' had fulfilled her duty, will you state whether or 
not there @odd have been a collision?" A. "I don't think there would. 
There was room for her to have passed on her starboard side. The boat 
which has the other on her own starboard halzd shall keep out of the 
way, and i t  was the duty of the other vessel to navigate with caution, if 
necessary, if she thought there was danger of collision." 

Q. '(State whether, up to the time you saw the 'Blanche' appearing 
out of the fog and crossing your bow, there was anything in  the situation 
which showed that she was going to attempt to cross your bow?" A. 
"No ; the whistle sounded on the port bow all the time." 

Q. "Up to the time the 'Blanche' appeared in the fog, will you state 
whether or not there was anything, from the sound of the whistle or the 
location, which would indicate that there would be any danger in  pass- 
ing if each vessel was properly navigated?" A. "No, sir." 

Q. "When was i t  you first ascertained that there was danger of col- 
lision?" A. ('When I sighted her." 

Q. "Was there anything a t  that time which you could have done to 
avoid the collision?" A. "Nothing, in  my judgment, more than I did." 

After testifying that he was running at  8 miles an hour, being shoal- 
water speed, he was asked, "Had you reduced the speed at  all on account 
of fog?" A. "No, sir;  we never reduce speed. I t  is done from the 
engine room." H e  says that he could not rightly tell how fast he was 
moving when he struck the "Blanche"; that he should judge about 3 or 
3% miles; reduced speed by backing. 

Q. "Suppose you had been going up at  3 miles an hour and had 
backed, your boat would have been stopped without sinking the 

(101) 'Blanche,' wouldn't i t?"  A. "It is a nlatheinatical calculation." 
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I t  was in evidence that when the officer of the "Neuse" first saw 
the "Blanche" she was about 50 yards distant from him-about the 
length of his boat. The defendant introduced no evidence, but moved 
for judgment of nonsuit. Motion denied, and defendant excepted. 

The following issues were submitted to the jury: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint? 
2. I f  so, did plaintiff, by his own negligence, contribute to the injury? 
3. Notwithstanding the plaintiff's contributory negligence, could the 

defendant, by the exercise of the rule of the prudent person, have 
avoided the injury ? 

The defendant excepted to the third issue. 
The jury, under the instructions of the court, answered the first issue 

"Yes." By consent, the second issue was answered "Yes." The jury 
answered the third issue "Yes." There was judgment upon the verdict 
for $2,000. Defendant excepted and appealed, 

W. W. Clark for plaintiff. 
Simmons, Ward & Allen and H. H .  Little for defendant. 

CONNOR, J., after stating the case: As, in  our opinion, the defendant 
was entitled to judgment of nonsuit upon the motion made at the close 
of the testimony, i t  is unnecessary to discuss or pass upon the exceptions 
to the instructions given, and the refusal to give others requested by 
defendant. The action being prosecuted in  the State courts for alleged 
negligence, the rules obtaining in  courts of admiralty in such cases do 
not apply. The rights and liabilities of the parties are to be ascertained 
by resorting to the principles which control in  actions for alleged negli- 
gence wherein contributory negligence is set up as a defense. Fuller, 
C. J., in  Belden u. Chase, 150 U. S., 674, says: "At common law 
the general rule is, that if both vessels are culpable in respect of (102) 
faults operating directly and immediately to produce the col- 
lision, neither can recover damages so caused. I n  order to maintain his 
action, the plaintiff was obliged to establish the negligence of the de- 
fendant, and that such negligence was the sole cause of the injury; or, 
in  other words, he could not recover, though defendant was negligent, 
if i t  appeared that his own negligence di~ectly contributed to the result 
complained of." 25 A. and E., 1025. 

The motion for judgment of nonsuit involved two propositions : First. 
That there was no evidence of negligence on the part of the "Neuse." 
Second. That if there was negligence, the admitted contributory negli- 
gence on the part of the "Blanche" intervened and became the proxi- 
mate cause of the injury, thus preventing a recovery. This is undoubt- 
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edly true, unless the plaintiff can maintain a third proposition: That 
defendant, having knowledge of plaintiff's negligence, failed to use ordi- 
nary care to prevent the injury. Barrows on Neg., 35. "It is some- 
times said to be the rule that a plaintiff may recover, notwithstanding 
the fact that his own negligence exposed him to the risk of injury, if the 
defendant, having knowledge of plaintiff's negligence, failed to use ordi- 
nary care to avoid injuring him." Beach Cont. Neg., sec. 54. I t  being 
established that defendant was negligent-that is, guilty of a breach of 
duty-and that plaintiff was also negligent, the law fixed the liability 
upon the one whose negligence was the proximate cause of the injury. 
I f  fixed upon the defendant, i t  is because of his negligence and the ab- 
sence of any intervening negligence on the part of plaintiff contributing 
to the injury. Where the injury is the result of a sequence of negligent 
acts or omissions, the rule is thus stated by Judge Cooky: "If the origi- 
nal wrong only becomes injurious in consequence of the intervention of 
some distinct wrongful act or omission of another, the injury shall be 

imputed to the last wrong as the proximate cause, and not to that 
(103) which was remote." Cooley on Torts, 70, cited with approval in  

Clark v. R. R., 109 N. C., 430; Pickett v. R. R., 117 N. C., 616. 
I n  Farmer v .  R. R., 88 N. C., 564, i t  is said: "Where an injury 

results from negligence, and the act of the plaintiff is directly connected 
and concurrent with that of the defendant, the plaintiff's negligence is 
the proximate cause of the injury, and will bar his recovery in an action 
for damages; but where the negligent act of the plaintiff precedes that of 
the defendant, i t  is the remote cause, and the defendant will be liable 
if the injury could have been avoided by the exercise of reasonable 
care." These and other decisions holding this doctrine are based upon 
Davies v. Mann,  10 M .  and W. (Exch.), 546. I n  all of the cases the 
liability is put upon the party whose negligence is the proximate cause 
of the injury. 

Upon the undisputed evidence in this case, we think i t  very doubtful 
whether there is any evidence of negligence on the part  of the officer of 
the "Neuse"; but, passing that question, i t  is clear that the admitted 
negligence of the "Blanche" was last in order of sequence, and, as the 
learned counsel properly conceded, contributed to the injury. 

The answer to the second issue put an end to the controversy. The 
officer of the "Neuse," introduced by plaintiff, says that before entering 
into the fog he blew fog signals, and continued to do so until he saw the 
"Blanche" ; that he was on the watch in  the pilot house ; that his course 
was north-northwest; that he heard the fog signals of the "Blanche"; 
that they were always on the port bow, clearly showing her position; 
that nothing occurred to indicate that she would change her course or 
her position, her course being south-southeast y2 ; that she had plenty 
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of room to pass, and that the first intimation he had of danger was 
when, 50 yards distant, he saw her across his course; that he immedi- 
ately blew the proper signals, rang the bells, reversed his engine, backed 
his boat; that he did everything in  hi's power to avoid the col- 
lision. Conceding that at  the moment he saw the ('Blanche" he (104) 
was going faster than the rules allowed, is it not apparent that, 
but for the erratic course of the "Blanche," he could and would have 
proceeded with perfect safety to both boats? The ease comes clearly 
within the principle of Pickeft's case and numerous other authorities. 

But the learned counsel for plaintiff calls attention to the rules estab- I lished by Congress to prevent collisions : "Every vessel shall, in  a fog, 
go at  a moderate speed, having careful regard to the existing circum- 
stances and conditions." He  insists that the term "moderate speed" has 
been defined to be such a speed as will enable the boat to stop within a 
distance at  which he could see another boat. I n  the Umbria, 166 U. S., 
404, Judge Brown, after a very exhaustive discussion of the authorities 
on the subject, says : "The general consensus of opinion in  this country 
is to the effect that a steamer is bound to use only such precaution as 
will enable her to stop in  time to avoid a collision after the approaching 
vessel comes in  sight, provided such approaching vessel is herself going 
at  the moderate speed required by law." I n  other words, the steamer 
should so reduce her speed when in  a fog that steamers which are free 
from blame or negligence may not be injured. The learned justice pro- 
ceeds to say that, in  a dense fog, this rule might require both vessels to 

1 come to a standstill. I n  a lighter fog i t  might authorize them to keep 
their engines in  sufficient motion to preserve their steerage way; the true 

I principle being that they must use due diligence, the standard of which, 
in the light of the rules, being measured by "existing circumstances and 
conditions." The distinction between the measure of duty to avoid 

I injury imposed upon a locomotive engineer passing a public crossing 
and running on the track where there is no such crossing, is pointed out 
by Smith, C. J., in Parker v. R. R., 86 N. C., 221. I n  the former the 
public have an equal right with the train; the engineer must anticipate 
that persons will be using the crossing, and lower his speed so that 
he may have his engine under such control that he can stop (105) 
before coming in  contact with a person on the crossing. Persons 
using the crossing must, however, use ordinary care to avoid injury. 
This speed, in  towns, is usually fixed by ordinance, and i n  many cases 
its violation is declared to be, as matter of law, the proximate cause of 
the injury. It is unnecessary to discuss the distinction made in  that 
class of cases and the one before us. There was nothing in  the condi- 
tions by which the '(Blanche" was surrounded to cause her to change her 
course. The undisputed evidence is that "she had plenty of room and 

75 



IS T H E  SUPREME COURT. [I45 

water" to pass the "Neuse" in  safety. Her officer elected to change the 
course, the effect of which change was to throw her across the course of 
the "Neuse" at a point which rendered i t  impossible to prevent collision. 
The "Neuse," with a regular speed of 1 2  miles, was running a t  the 
shoal-water speed of 8 miles. There is nothing in the evidence showing 
that her surroundings required any further reduction to prevent injury 
to a steamer herself free from .negligence, or to indicate that the only 
steamer of whose presence in the river she had any notice was off her 
course until too late to prevent the injury. Whatever may have been 
said by this Court in regard to "continuing negligence," the facts in this 
record do not come within the doctrine of any case wherein that expres- 
sion is used. Measured by the well settled principles of the common law, 
we find no evidence upon which to base the third issue. We are of the 
opinion that, by a shorter route, the same result would have been reached 
by granting the motion for judgment of nonsuit. I n  refusing the 
motion there was error. Let this be certified to the Superior Court of 
Craven, to the end that judgment be entered dismissing the action. 

Error. 

(106) 
AGNES H. KINSEY v. CITY OF KINSTON ET AL. 

(Filed 2 October, 1907.) 

1. Negligence-Sidewalks-Ditches-Warning Signals. 
It  is the positive duty of municipal authorities to keep the public 

streets in a reasonably safe condition for the use of pedestrians. The 
city is liable in damages to the plaintiff, who, being accustomed to use its 
sidewalk in going to and from'her work, passed in the morning, and, 
repassing in the evening about 8 o'clock, was injured by falling into a 
ditch which had been dug across the sidewalk in the intervening time by 
a contractor for private person, with notice to and permission of the city, 
and left without lights. warning signals, or signs at, near, or upon the 
ditch. 

2. Same - Sidewalks - Ditches - Permit - Warning Signals - Liability of 
Owner.' 

While a private person is liable to pedestrians for his negligence in per- 
mitting a ditch dug across the public sidewalk of the city to remain after 
nightfall without lights o r  other warnings, the city is also liable for negli- 
gence when, after granting the permit, it fails to exercise proper super- 
vision and inspection. 

3. Same - Permit - Notice - Questions for Court - Knowledge, Expressed, 
Implied-Character of Work. 

While the question of knowledge upon the part of municipal authorities 
is usually one to be determined by the jury, when there is no conflict of 
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evidence it is proper in certain cases for the judge to hold as a question 
of law that notice was given. When it is admitted that defendant city 
issued its permit authorizing a private person to dig a ditch across its 
public sidewalks, its authorities are expressly charged with the knowledge 
of the character of the work and its possible dangers to those of the citi- 
zens who should use the street, especially after nightfall. 

ACTION tried at  October, 1906, Special Term of LENOIR, before Webb,  
J., and a jury. The plaintiff sued to recover damages received from 
falling i n  a ditch at  night, which ditch had been dug during the day of 
4 May, 1905, across defendant's street. The usual issues as to negli- 
gence, contributory negligence, and damages were submitted. The jury 
found for the plaintiff on all issues. The court refused the 
motion for a new trial and rendered judgment for plaintiff, and (107) 
defendant appealed. 

E. R. W o o t e n  and George V .  Cowper for plaintiff. 
L o f t i n  & Varser for defendant. 

BXOWN, J .  We have considered the fifteen exceptions presented in 
the record in this case, and are of opinion that all of them are without 
merit. At the close of the evidence the defendant moved to nonsuit, and 
excepted to the ruling of the court denying the motion. Plaintiff's evi- 
dence tends to prove that about 8 o'clock at  night, on 4 May, 1905, the 
plaintiff was returning from her work, on her way home, and was walk- 
ing on the sidewalk on King Street, in the city of Kinston, when she 
suddenly fell headforemost into an open ditch 435 feet deep and 2% feet 
wide, extending from the middle of the street across the said sidewalk, 
from which she was rendered unconscious; that there were no lights, 
warnings, signals or signs at or near or upon the ditch. This wai the 
usual way which plaintiff returned from her work a t  night, going home. 
That she passed the place of injury the morning before she was hurt on 
the night of 4 May, and there was no ditch or excavation there. The 
ditch was dug in order to make a sewer connection from the city's main 
sewer to certain residences on King Street. A permit was granted and 
issued on 4 May, 1905, to cut the ditch across King' Street for that pur- 
pose. The work was performed by S. R. Isler, a contractor, who 
finished digging the ditch and making the connection by 4 p. m. of the 
same day, and a t  once, before closing the ditch, verbally notified City 
Inspector Brown to inspect the connections with the city sewer. NO 
written notice was given the inspector, who a t  the time of the verbal 
notice was temporarily ill. The inspector did not inspect the ditch that 
day, and i t  was left open all night, without lights or other protection. 

We do not deem i t  necessary to notice any matters embraced in 
the exceptions other than the ruling of his Honor denying the (108) 
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--- 

motion to nonsuit, and the seventh exception to that portion of his 
Honor's charge, as follows: "That the grant of a permit to Isler to 
make the ditch is notice to the city that the work is in  progress, and that 
thereafter i t  would be liable for the injuries arising from the negligence 
of the person doing the work, which is dangerous in  itself.'' 

1. The contention of the defendant that i t  is not liable because the 
excavation was made across its public street by a contractor who was 
doing the work for a citizen in  order to establish water connection with 
the city sewer, and that, therefore, the motion to nonsuit should have 
been allowed, is wholly untenable. To allow such contention would be 
to relieve the city authorities of one of their most important duties. It 
is the positive duty of municipal authorities to keep the public streets 
in  a reasonably safe condition, so that the people may pass along then1 
with comparative safety. This duty is not suspended because a private 
contractor is permitted to open the streets in  order to establish water 
connections with the public sewers. The fact that the contractor may 
be liable for negligence will not relieve the authorities of the munici- 
pality if they are, in  law, fixed with knowledge of such negligence. 

This is plainly deducible from our own decisions. Bunch v. Edenton, 
90 N.  C., 431; Russell v. Mowroe, 116 N.  C., 720; Fitzgerald v. Concord, 
140 N.  C., 113. I n  other jurisdictions i t  has been expressly held that 
the city is liable for damages to pedestrians for the negligent perform- 
ance of work in  a city for private purposes, under special permission 
of the city council, where there is ordinarily a certain city officer to 
supervise it, and the city has knowledge that i t  is i n  progress on the day 
in question. Augusta v. Cone, 91 Qa., 714; 17 S. E., 1005; Wendell v. 

T r o y ,  39 Barb., 329. The city is not relieved even if the work is 
(109) in  the hands of an independent contractor. South  Bend v. Tur- 

ner, 54 L. R. A, 396; 16 A. and E. (2 Ed.), 197, "cases cited." 
We think, therefore, upon the facts in  evidence, that the court com- 

mitted no error in overruling the motion to nonsuit. 
2. I t  is further contended that i n  the part of the charge hereinbefore 

recited his Honor substantially instructed the jury, as matter of law, 
that the defendant was fixed with notice of the obstruction or excavation 
which caused the defendant's injury, and that such instruction is errone- 
ous. We concur with appellant in  the construction placed upon the 
charge excepted to, but we cannot concur i n  regarding i t  as erroneous. 
The question of knowledge upon the part of municipal authorities of de- 
fects in  the public streets is usually one to be determined by the jury, 
upon the principles so clearly stated by Mr. Justice Hoke  in  Fitzgerald 
v. Concord, supra. But in the case at  bar there was nothing in  dispute 
respecting notice for the jury to determine. I t  is admitted that on the 
day the excavation was made the defendant issued its ~ e r m i t  author- 
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izing i t  to be done. The defendant's authorities were, therefore, ex- 
pressly charged with knowledge of the character of the work and its 
possible dangers to those of the citizens who should use the street, espe- 
cially after nightfall, as the plaintiff happened to do. A ditch cut across 
a much used street i n  a city is necessarily dangerous, and i t  is the duty 
of the person doing the work to protect it against accident to those using' 
the street. The duty of a private person is very much the same as that 
of the city itself when it is p~osecuting an improvement. I f  a private 
individual fails to protect an excavation in  the street, then i t  is the duty 
of the city authorities to see that it is protected, and they are held re- 
sponsible that he should do so, for they were notified that he is going on 
with the work when he obtains the permit. The city is  liabIe for negli- 
gence in  failing to exercise supervision and inspection, if injury results 
by such excavation made by an individual under such permit or license 
issued by it. South Rend v. Turfier, 54 L. R. A., 396; District of 
Columbia v. Woodberry, 136 U. S., 450; 34 L. ~ d . ,  477; Bauer (110) 
v. Rochester, 59 Hun, 616; Hoyer v. Jorth Tamawanda, 79 
Hun, 39; 29 N. Y. Supp., 650; Baltimore v. O'DonneZZ, 53 Md., 110; 
Chicago v. Johnson, 53 Ill., 91; Denver 1 1 .  Aaron, 6 Colo. App., 232; 
Bowen v. Huntington, 135 W .  Va., 682. 

Upon a review of the whole record we find 
No error. 

Cited: ~oh'nso& v.. Raleigh, 156 N.  C., 272; Ba.iley v. Winston, 157 
N. C., 259; Hines v. Rocky Mount, 162 N. C., 416; Seagraves v. 
Winston, 170 N. C., 620. 

TEMPERANCE SMITHWICK v. W. C. MOORE. 

(Filed 2 October, 1907.) 

When the evidence establishes that the testator and his first wife made 
a deed to defendant of certain lapds, and at the same time the testator 
delivered to defendant a will devising the same lands and other property, 
who held both until after-the death of the testator, and offered the will ' 

for probate, which was refused, owing to notice of a later will devising 
to testator's second wife "all of his Property, real and personal," where- 
upon defendant had his deed registered, it was error in the court below 
to refuse to instruct the jury that, upon the evidence, they should find 
that the defendant was the owner of the land described in the deed. 

EJECTMENT tried before Long, J., and a jury, September Term, 1906, 
of MARTIN. The pertinent facts sufficiently appear in the opinion of 
the Court. 
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CALTHR~P 1). Tom. 

Francis D. Winston and -4. 0. Caylord for plaintif 
H. W .  Stubbs and Gillium & Qilliam for defendant. 

CLARK, C. J. Edward Smithwick (colored), by his will, dated 2 
April, 1894, and probated 23 Octobcr, 1901, devised "all his property, 

real and personal," to thc plaintiff, who was his second wife. By 
(111) deed of gift, signed by him and his first wife, dated 21 March, 

1891, probated 14 October, 1891, and registercd 14 October, 1901, 
he conveyed to defendant 50 acres, cut off from his home tract, which 
this action is brought to recover. At some time i t  scems that Smithwick 
gave to the defendant a will, as well as the deed. I t  is in evidence that 
the defendant deposited both deed and will with one Wallace, and after 
Smithwick's death he got them from Wallace and carried them to the 
office of the clerk of the Superior Court, who, not probating the will 
(doubtless because hc had notice of the later will in favor of plaintiff), 
the defendant thereupan registered his deed. There was evidence that 
Smithwick had stated that he had made a deed of gift of the land in 
controversy to the defend&. 111 his will he does not purport to devise 
this land to his wife, but simply dcvises "all his property, real and per- 
sonal," but without describing any. 

The court erred in refusing to charge the jury that, upon the evidence, 
they should answer the issue "No." The court properly charged the 
jury that the registration of the deed raised a presumption of delivery, 
but left the bare fact that the defendant had both a will and a deed, and 
registered the latter only after first offering the will for probate, to the 
jury as evidence from which they could be satisfied that the presumption 
of delivery of the deed was rebutted. I t  appears, inferentially, from 
terms of defendant's application to probate it, that the will gave the de- 
fendant more property than the deed, and hence, naturally, he offered 
that for probate first. The fact that he was unable to probate the will 
because of the later will held by the plaintiff was no evidence that the 
deed had not been delivered to him. 

Error. 

(112) 
ZANEY RALTHROP v. JAMES H.'TODD nhu WIFE. . 

(Filed 2 October, 1907.) 

1. Deeds and Conveyances-Fraud-Burden of Proof-Nonsuit. 

In an action to set aside a deed for fraud, it was error in the court 
below to susti~i11 a motion as of nonsuit at the close of plaintiff's evidence, 
tending to show that the malc defendant procured the deed to be made 
to his wife, the sister of the plaintiff; that the defendants had made their 
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home with the plaintiff for fourteen years and possessed her trust and 
confidence, the f e m e  defendaat being her sister and the male defendant 
her brother-in-law; that the plaintiff was a feeble old woman, in bad 
health, a widow, childless, could not read or write; that there was no 
consideration for the deed, though such was therein recited; that as an 
inducement for making the deed the male defendant promised to take 
care of the plaintiff for life, with the purpose of getting the deed and 
then 'Ldropping her." 

2. Same-Presumptions-Evidence-Jury. 
When the evidence disclosed that the act complained of was induced by 

those in friendly relations and from one in a position of dependence or 
habitual reliance for advice, a presumption of fraud is raised as a matter 
of fact, and is alone sufficient to go to the jury. 

ACTION tried a t  April Term, 1907, of NASH, before Biggs, J., and a 
jury. The action was brought to set aside three deeds executed 1 March, 
1900, by plaintiff to Sarah J. Todd, the feme defendant. At the close 
of the evidence defendants' motion to nonsuit was sustained, and plain- 
tiff excepted and appealed. 

Jacob Bat t l e  for p la in t i f f .  
F. 8. Sprzcill for defendants.  

BROWN, J. I t  i s  in  evidence that on 1 March, 1900, the plaintiff, a 
feeble old woman, approaching 70 years, conveyed her entire landed es- 
tate consisting of three tracts, to her sister, Sarah J. Todd, with whom 
and her husband, James H. Todd, the plaintiff had made her home for 
some fourteen years. No money was paid or promised, and at  the 
time the defendants did not claim that plaintiff owed them a (113) 
penny. Plaintiff had no other property whatever, except $108, 
to support herself. I n  her advanced age and enfeebled condition she 
leaned upon her brother-in-law and sister and reposed trust and confi- 
dence in  them. Plaintiff was a widow, childless, could not read and 
write, and was i n  bad health. Shortly before the deeds were executed 
Todd told a neiglibor that the plaintiff had some money and land; that 
he was going to promise to take care of her during her life, and thus 
get her property, and after he got i t  he was going to drop her. H e  told 
the plaintiff that her brother intended to have a guardian appointed f o ~  
her, and then she could no longer control her own property. She doubt- 
less thought that i t  was necessary to do as her brother-in-law told her to 
do in  order to retain control of her property. She asked him if she 
could not make a will. He  said: "Make a deed; i t  will be best, as a 
mill can be destroyed." James H. Todd then procured the deeds to be 
written and executed at  his house, reciting a money consideration, 
although not a dollar was paid or promised, and no claim made that 
e la in tiff owed him anything. 
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Clearly his Honor erred in  not submitting the case to the jury upon 
appropriate issues and under proper instructions. I t  is true that the 
evidence does not bring the case within either of the four definite fidu- 
ciary relations mentioned by Judge Pearson in  Lee u. Pearce, 68 N.  C., 
87, when the court can instruct the jury that fraud is presumed as mat- 
ter of law. But the evidence discloses plainly such "confidential rela- 
tion" or ('position of dependence" that, if the jury find the facts to be 
as testified to by plaintiff, the burden of proof shifts, and to sustain the 
validity of the deeds the defendants must satisfy the jury of the bona 
fides and legality of the transaction. The evidence brings it within that 
class mentioned by Lord Hardwick in  Chesterfield .1;. Jansen, where 
fraud arises from the circumstances and condition of the immediate par- 

ties to the transaction. 2 Pom. Eq., secs. 922, 923. I t  comes 
(114) within the fourth class of those yuasi relations of confidence men- 

tioned in Lee v. Pearce, viz.: "When the relation is that of 
friendly intercourse and habitual reliance for advice," which, Judge 
Pearson says, "raises a presumption of fraud as matter. of fact, to pass 
before the jury for what i t  may be worth." See, also, Buffalo v. Buffalo, 
22 N.  C., 241; Smith v. iWoore, 142 N. C., 296; Timmons v. Westmore- 
land, 12 N. C., 587; Bigelow on Fraud (18903, p. 295; 2 Pom. Eq., 
sees. 928 (2) and 956. 

New trial. 

EAST CAROLINA RAILWAY COAIPASY r. MARYLAXD CASUALTY 
COMPANY. 

(Filed 2 October, 1907.) 

I nsurance-Contracts-l nterpretation. 
While in a contract of insurance reasonably susceptible of two con- 

structions the construction most favorable to the insured will be adopted, 
the Court, in the absence of any equitable principle, must take the con- 
tract as it finds it, and so construe it as to preserve the intent of the par- 
ties, when clearly expressed, so that their rights can with certainty be 
ascertained from the language used. When, under a contract, the plain- 
tiff was to be indemnified by defendant from loss occasioned to one of its 
servants by the negligent act of a fellow-servant on the pay-roll of tie 
plaintiff, or within the list of estimated wages, there can be no recovery 
when such fellow-servant is not shown to be within the terms of the said 
description. 

ACTION tried before Biggs, J., and a jury, a t  April Term, 1907, of 
EDGECOMBE. 

This action was brought by the plaintiff to recover $1,999, alleged to 
be due on a contract to indemnify i t  against liability to its employees, 
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which was the amount theretofore adjudged to one J. Cf. (115) 
Andrews, an employee of the plaintiff, on account of injuries re- 
ceived by the negligence of Henry Clark Bridgers, another of its em- 
ployees, in  a suit brought by him against the plaintiff. The pdicy of the 
defendant indemnifies ('against loss from common-law or statutory lia- 
bility; for damages on account of bodily injuries, fatal or nonfatal, acci- 
dentally suffered within the period of this policy by any employee or 
employees of the assured, while on duty at the places and in  the occu- 
pations mentioned in  this application, in and during the continuance of 
the work described in this application." But the liability is limited by 
the following clause: "This policy does not cover loss for liability for 
injuries, as aforesaid, to or caused by any person unless his wages are 
included in  the estimated wages named in  the schedule and he is on duty 
a t  the time of the accident, in  an occupation hereinafter described, at  
the place or places mentioned i n  the schedule." I t  appears that An- 
d rew~ '  compensation as an  employee of the plaintiff was included i n  the 
estimated wages named in  the schedule, which is a part of the policy, 
while Bridgers' was not so included. 

Issue8 were submitted to the jury and answered, by consent, as fol- 
lows : 

1. Was J. G. Andrews, at  the time of the injuries for which he ob- 
tained the judgment i n  controversy, an  employee of the plaintiff, and 
was he on the pay-roll and his wages included in  the estimated wages 
named i n  the schedule? "Yes." 

2. Were the injuries to J. G. Andrews for which the judgment was 
obtained, caused by an employee of the plaintiff, and if so, who? "Yes; 
Henry Clark Bridges, who was at  the time running as engineman, and 
who held the office of president and general manager.'' 

3. Were the wages of such employee included in  the estimated wages 
named i n  the schedule ? "No." 

The court, upon the verdict, was of the opinion that the defendant was 
not liable to the plaintiff upon the contract, and so adjudged. The 
plaintiff thereupon appealed. 

J o h n  L. Bridgers for p la in t i f .  
Jacob Battle for defendant. 

WALKER, J., after stating the case: The policy upon which (116) 
this suit was brought is most clearly restricted to cases where the 
injury results to an employee of the insured from the negligence of some 
other employee whose wages were on the pay-roll of the company and in- 
cluded or considered in the estimate upon which the premium was com- 
puted. Parties who are sui juris must be permitted to make contracts 
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for themselves, and the Court, in the absence of any equitable element 
invoking its protection in  favor of one or the other of the parties, must 
take the contract as i t  finds i t  and so construe it. I t  is true that. in  
passing upon contracts of insurance or indemnity like the one now in  
hand, the courts have adopted certain canons of interpretation, one of 
which is, that the contract will be liberally construed i n  favor of the 
assured, so as not to defeat, without a clear necessity, his claim for in- 
demnity. When doubt arises by reason of the language employed to ex- 
press the agreement, so that i t  admits of two interpretations, the courts, 
as a general rule, adopt that one which, without any violence to the 
words selected by the parties, will sanction the claim and' cover the loss. 
Goodwin v. Assurance Society, 97 Iowa, 226; Kendrick v. Ins. Co., 124 
N. C., 315. The leading idea which controls in  such cases was well 
stated by Judge Douglas i n  Grabbs v. Ins. Co., 125 N.  C., 399: "The 
extraordinary development of insurance, and its necessary adaptation to 
the varying and complicated business relations of a progressive age, 
tax the utmost ability of the courts. But, while different conditions may 
require the application of different rules, one great principle must 
always be kept in view, and that is, the ultimate object of all insurance. 
While we should protect the companies against all unjust claims and en- 
force all reasonable regulations necessary for their protection, we must 
not forget that the primary object of all insurance i s  to insure. We can- 
not permit insurance companies, by unreasonable stipulations, to evade 

the payment of such indemnity when justly due, and thus defeat 
(117) the very object of their existence." And so in  Bank v. Fidelity 

Co., 128 N .  C., 371, the same learned judge tersely restated the 
rule: "The object of an indemnifying bond is to indemnify; and if i t  
fails to do this, either directly or indirectly, i t  fails to accomplish its 
primary purpose, and becomes worse than useless. I t  is worthless as 
an  actual security, and misleading as a pretended one." 

The Supreme Court of the United States is equally explicit: "If, 
looking a t  its provisions, the bond is fairly and reasonably susceptible 
of two constructions-one favorable to the bank and the other favorable 
to the surety company-the former, if consistent with the objects for 
which the bond was given, must be adopted, and this for the reason that, 
the instrument which the Court is invited to interpret was drawn by the 
attorneys, officers, or agents of the surety company. This is a well-estab- 

A 

lished rule i n  the law of insurance." Surety Co. v. Pauly, 170 U.  S., 
144. 

I n  Bray v. Ins. CO., 139 N. C., 393, in  considering the same principle 
of construction, where the meaning of any provision or of the entire 
policy is uncertain, we held that the interpretation should be such as to 
favor the plaintiff, or party insured or indemnified, assigning as one all- 
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sufficient reason for this view of the matter, ('that the company has had 
the time and the opportunity, with a view to its own interest, to make 
clear its meaniqg by selecting with care and precision language fit to 
convey it, and if i t  has failed to do so, the consequences of failure should 
not even be shared by the asmred, so as to deprive him of the benefit of 
the contract as one of indemnity for his loss." 

Probably the most important general rule guiding courts in  the con. 
struction of insurance policies is, that all doubt or uncertainty as to the 
meaning of the contract shall be resolved in  favor of the insured. Vance 
on Insurance, p. 592. The latter author also says: "This rule, i t  is 
well settled, applies in full force to those contracts of special insurance 
which, unfortunately for both insurers and insured, are often 
filled with numerous conditions, the legal significance and eco- (118) 
nomic purpose of which are alike uncertain." Jones v. Casualty 
Co., 140 N. C., 264; Bank v. Ins. Co., 5 Otto, 673; Lumber Co. v. Fidel- 
i t y  Co., 30 L. R. A., 691; Fenton v. Fidelity Go., 48 L. R. A,, 770. 

This Court has distinctly declared that, if a contract of insurance is 
reasonably susceptible of two constructions, the uniform rule in  all courts 
is  to adopt that which is most favorable to the insured. Rayburn v.  
Casualty Co., 138 N.  C., 382; Bank v.  Ins. Co., 95 U.  S., 673; Jones v. 
Casualty Co., 140 N. C., 265. But, while this salutary rule is well es- 
tablished, i t  is never enforced except in those cases to which i t  is strictly 
applicable and which come within its reason and purpose; and while 
we generally favor the insured when the company, by the language of 
its own selection, has created a doubt as to what was meant, the rule 
will never be carried so far as to make a contract for the parties dif- 
ferent from what they have made for themselves, and i t  is not appli- 
cable when the intent of the parties has been clearly expressed and.their 
rights can with certainty be ascertained from the language as used. 
Bray v. Ins. Go., 139 N .  C., 393; Durand v. Ins. Co., 63 Vt., 437 (25 
Am. St., 773) ; Vance on Insurance, p. 593. 

I n  this case i t  is perfectly clear what the parties meant. Indeed, there 
cannot well be two opinions about it. They have plainly contracted that 
the plaintiff should not be indemnified for any loss arising to one of its 
servants who is injured and who is either not on the pay-roll or within 
the list of estimated wages, or who was injured by a fellow-servant not 
within the same category. I f  the employee injured is not on the pay- 
roll, or if the employee who injured him by his negligence is not, there 
is no liability. The exception is inclusive of both classes of servants, 
although expressed alternatively, or, as counsel said, disjunctively. 
Stated differently, the plaintiff, i n  order to recover, must have shown 
that both of the servants, the injurer and the injured, were on the 
pay-roll and not within the descriptive words of the exception from 
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(119) liability. This is not an unreasonable view of the matter, as the 
basis of calculating the premium to be paid is just this very stipu- 

lation and requirement. I f  we should hold the plaintiff entitled to  
recover, he would clearly receive a benefit and indemnity for which he  
had never paid the defendant; and when i t  asserts the defendant's lia- 
bility to it, the latter may well reply non hwc in federa veni. 

The able and learned brief of Judge Battle is conclusive upon the 
question, and we do not hesitate to follow it, although confronted by a 
very able and ingenious one by Mr. Bridgers. 

We do not understand why plaintiffs sue generally for $1,999, when a 
sum demanded not exceeding $2,000, exclusive of interest and costs, 
takes the case out of the jurisdiction of the Federal courts. 4 Anno. Fed. 
Stat., 265 and 312; CofJin, v .  R. R., 118 Fed., 688. 

The judgment of the court upon the verdict was correct. 
Affirmed. 

Cited: Crowell v. Ins.  Co., 169 N.  C.,  37; Stagg v .  Land Co., 171 
N. C., 591. 

- 

(120) 
CHARLES M. WHITLOCK v. AUBURN LUMBER COMPANY. 

(Filed 2 October, 1907.) 

Contract-Negotiable Instruments-Vendor and Vendee-Conditional Sale- 
Purchaser for Value. 

A party to a contract will not be permitted to plead his own act or 
fault, which has prevented the performance thereof by the other party, 
in order to defeat the latter's recovery. When the vendee of goods gives 
to the vendor an unconditional promise to Pay therefor in the form of a 
negotiable note, and executes an agreement, in effect a conditional sale, to 
secure the payment of the note, the vendor, at  the request of the vendee, 
retaining possession of the goods, which were afterwards destroyed by 
fire while in his possession, without fault on the part of the vendor, the 
goods are constructively in the possession of the vendee under and during 
the term of the conditional sale, and he cannot offset his note in the 
hands of an innocent purchaser with the value of the goods thus de- 
stroyed. 

ACTION heard by Long, J., upon exceptions to report of referee, a t  
April Term, 1907, of NEW HANOVER. . 

The Acme Machine Works sold to the Auburn Lumber Company cer- 
tain machinery and personal property for $2,770, of which sum $1,000 
was paid in cash, and the balance of the purchase money was secured 
by two notes, due, respectively, 23 February and 24 April, 1903. On 
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these notes payments were made which reduced the balance due on 15 
December, 1906, including interest, to $973.36. I n  the contract of sale 
i t  was stipulated that if t h e  Auburn Lumber Company should fail to 
pay the notes, or either of them, at  maturity, the entire debt should be- 
come due, and the Acme Machine Works might take possession of the 
property; but if the notes were paid at  maturity, then the title, which, 
until the payment, should remain in  the Acme Machine Works, should 
,vest in  the Auburn Lumber Company. The notes contained an absolute 
promise to pay the amount of money therein specified, with a stipulation 
as follows: "For the retention of title until payment of the 
amount due on the notes, together with all reasonable attorneys' (121) 
fees for collecting and necessary expense incurred, if not paid at  
maturity, at  which time the said machinery shall be at  the disposal of 
the Acme Machine Works. or order. and for the deficit we hold our- 
selves equally responsible until paid in  full." All the property was to 
be delivered to the lumber company on the cars at Goldsboro, N. C., at 
the same time, and the Acme Machine Works did so deliver all of it, ex- 
cept a dry-kiln, which it offered to deliver with the other property, but 
was requested by the Auburn Lumber Company not to deliver the kiln 
until called for by the lumber company, and i t  was accordingly held by 
the Acme Machine Works, at  the special request of the lumber company, 
until the summer of 1903, when i t  was burned, without negIigence or 
fault of the Acme Machine Works. I t s  value was $750. The purchase 
notes above described were indorsed for value to the Bank of Wavne. " ,  
before their miturity and without notice of any infirmity in them, ex- 
cept such, if any at.al1, as appears on the face of the notes. This action 
was brought, under the statute, by the plaintiff (Whitlock), as a cred- 
itor of the lumber company, for the purpose of winding up its affairs, 
upon an allegation of insolvency and for the further purpose of having 
its assets applied to the payment of its debts. Cameron F. MacRae was 

a A " 
appointed receiver in  said proceeding. The Acme Machine Works, after 
the indorsement of the notes to the Bank of Wayne, assigned all of its 
assets to I .  F. Dortch for the payment of its debts. The Bank of Wayne 
and Mr. Dortch thereupon filed a petition in this case, setting forth the 
facts, and praying judgment for the amount of the balance due on the 
said purchase notes by the lumber company to the bank as assignee of 
the Acme Machine Works. The receiver, Mr. MacRae, petitioned the 
court to be allowed to sell all of the property of the lumber company 
free of encumbrances, and asked that the lien of the Bank of 
Wayne for its alleged claim be transferred to the general fund in (122) 
court (or the proceeds of the sale), the latter to be held subject 
thereto, as thedry-kiln would ha& been if i t  had not been sold. The 
court so ordered. Mr. J. 0. Carr was appointed referee to pass upon 
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the validity of the claim and lien of the Bank of Wayne. He  reported 
substantially the above stated facts, and found as a conclusion of law 
that the bank had a lien for the balance of the notes held by it. on the 
dry-kiln, and consequently on the fund in  court. The court, upon ex- 
ceptions by the receiver, confirmed the report, and gave judgment for 
the amount due on the notes, and the receiver appealed. 

Aycock & Daniels for petitioners. 
Meares & R u a r k  for defendant. 

WALKER, J., after stating the case: I t  cannot be well denied that, 
under the prior decisions of this Court, the transaction between the 
Acme Machine Works and the Auburn Lumber Company constitutes a 
conditional sale of the property described in  their contract. The agree- 
ment was that the former should sell and the latter should buy the ma- 
chinery and other property, to be delivered at  once for the stipulated 
price. A part of the purchase money was paid in  cash, and for the 
remaiqder the lumber company executed its notes, by which i t  abso- 
lutely and unconditionally promised to pay the sums therein specified. 
All of the property named would have been delivered immediately t o  
the lumber company but for the re'quest that the dry-kiln be retained by 
the Acme Company until the lumber company should be ready to re- 
ceive it. The receiver of the latter company contends, upon the facts 
found by the referee, that he is entitled to a credit of $750, which was 
the value of the dry-kiln, upon the notes given for the purchase money 
of the property bought by the lumber company frpm the Acme Com- 
pany, and which are now owned and held by the Bank of Wayne. We 

do not perceive upon what ground, legal or equitable, any such 
(123) claim can be successfully maintained. The lumber company has 

made an absolute promise to pay a certain sum of money, the con- 
sideration of which was the purchase of the property described in the 
contract. Why, then, should it not be compelled to perform its promise? 
I t  is a mistake to suppose that, its liability depends upon whether the 
title did or did not pass unconditionally to i t  from the Acme Company. 
I t s  obligation arises out of the fact that i t  has promised to pay the 
money upon a sufficient consideration, and the said obligation is in no 
way affected by the state of the title to the property as between the par- 
ties-that is, whether vested conditionally or unconditionally. 

The case is not distinguishable from that of T u f t s  v. Gri.@n, 107 
N. C., 47, in which is stated by Judge flhepherd, in  his usual clear and 
vigorous style, the principle governing such cases. Quoting from T u f t s  
v. Burnley ,  6 6  Miss., 49 ( in  which will be found an able and well con- 
sidered opinion adopted by this Court as a clear exposition of the law 
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which obtains'with k ) ,  he says: "The transaction was something more 
than an executory conditional sale. The seller had done all he was to do, 
except to receive the purchase price; the purchaser had received all that 

, he-was to receive as the consideration of his promise to pay. The in- 
quiry is  not whether, if he had foreseen the contingency which has 
occurred, he would have provided against it, nor whether he might have 
made a more prudent contract, but i t  is whether, by the contract, he has 
made his promise absolute or conditional. The contract was a lawful 
one, and, as we have said, imposed upon the buyer an absolute obliga- 
tion to pay. To relieve him from this obligation the Court must make 
a new agreement for the parties instead of enforcing the one made, 
which i t  cannot do. As is said in  the foregoing extract, the vendor has 
done all that he was required to do, and the transaction amounted to a 
conditional sale, to be defeated upon the nonperformance of the condi- 
tion. The vendee had an interest in  the property which he could 
convey, and which was attachable by his creditors, and which (184) 
would be ripened into an absolute title by the performance of the 
condition," citing 1 Wharton on Contracts, 617; 'Vincent v. Cornell, 13 
Mass., 296; Newhall v. Ringsbury, 131 Mass., 445. 

We regard i t  as too late, a t  this time, to deny that the contract be- 
tween these two companies was, in contemplation of .law, a conditional 
sale. Ellison v. Jones, 26 N .  C., 48; Ballew v. Sudderth, 32 N.  C., 176; 
Pal-ris v. Roberts, 34 N .  C., 268. The same is the law in other juris- 
dictions. Ridgeway v. Kennedy, 52 Mo., 24; Harnway v. Wallace, 18 
Ill., 377; Dunbar v. Rawles, 28 Ind., 225; White v. Garden, 10 C. B., 
919; Coghill v. R. R., 5 Gray (Mass.), 545. The subject is discussed 
and the later authorities cited in  the recent case of Hamilton v. High- 
lands, 144 N .  C., 279. 

I t  was not necessary, to effectuate the intention and purpose of the 
parties in  making the contract, that there should have been an actual 
delivery of the dry-kiln, as there was of the other property. The kiln 
was held by the Acme Company, subject to the order of the lumber com- 
pany, and was, therefore, constructively in  its possession. Alman v. , 
Davis, 24 N. C., 12 ;  Morgan v. Perkins, 46 N.  C., 171; Cohen v. Stew- 
art, 98 N.  C., 97; Lumber Go. v. Wilcoz, 105 N.  C., 34, and especially 
Winberry v. Koonce, 83 N. C., 351. The parties stood towards each 
other, in  regard to their relative interests in  the dry-kiln and in  respect 
to any risk of its destruction by fire or other accidental cause, precisely 
as they would have stood if the kiln had actually been delivered. 

I t  is familiar learning, and such an elementary and just principle as 
to have become axiomatic, that one party will not be permitted to plead 
his own act or fault, which has prevented the performance of a contract 
by the other party, in order to defeat the latter's recovery thereon. I t  
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is just a simple application of the maxim that no man will be allowed to 
take advantage of his own wrong, and the doctrine has been strikingly 

illustrated in  its application to cases analogous to this one. Buff- . 
(125) kin v. Baird, 73  N .  C., 283; Aarris v. Wright, 118 N. C., 422; 

Harwood v. Shoe, 141 N.  C., 161. Judge Pearson said: "One who 
prevents the performance of a condition, or makes i t  impossible by his 
own act, shall not take advantage of the nonperformance." Navigation 
Co. v. Wilcox, 52 N.  C., 481. So, in Harwood v. Shoe, supra, i t  was 
said: "It would be against good morals, as well as law, to allow plain- 
tiffs to profit by their wrongful acts, although they were not parties to 
the contract." (Nemo ex suo delicto meliorem suam conditionem facere 
potest.) Here i t  appears that .the lumber company, by its own request, 
prevented the delivery of the kiln. Will i t  now be heard to say that the  
resulting loss should fall upon the Acme Company, which was ready and 
willing at  all times, even up to the very moment of the fire, to deliver it, 
when, if the delivery had been made, as originally contemplated and 
agreed, no loss would have occurred? Such a proposition cannot be en- 
tertained for a moment. I t  would be grossly inequitable if we should 
so hold. The lumber company must abide by the consequences of its 
deliberate act, which has entailed loss upon it, and not be permitted to 
shift the responsibility for the loss to the Acme Company, which was 
absolutely without any fault. The correct principle is stated and eluci- 
dated in 1 Parsons on Contracts (9 Ed.), p. 581, as follows: "If the 
contract be to deliver the thing ordered at  the residence or place of busi- 
ness of the buyer, the seller is liable, although such delivery becomes 
impossible, unless it becomes so through the act of the buyer. If the 
seller refuses to deliver it at  a time and place agreed on, and it perish 
afterwards without his fault, he is liable for i t ;  but if he be ready, and 
the vendee wrongfully refuse or neglect to receive it, the seller is not 
liable, unless the thing perish through his gross and wanton negligence." 
As we have shown, there was no neglect or fault on the part of the Acme 

Company. 
(126) This being the situation with reference to the title of the kiln, 

the principle of Tufts v. Grifin, supra, most clearly applies. That 
case is cited with approval in Tufts v. Wynne, 45 Mo. App., 42, in  which 
the same question we have here was presented, and an analogy is there 
drawn between a conditional sale of personal property and a contract 
to sell land, i t  having been held by many courts, in accordance with a 
well settled principle of equity, that in the latter case the loss, if any of 
the property is destroyed or diminished i n  value by accidental causes, 
falls upon the vendee, citing Snyder v. Murdock, 51 Mo., 175; Walker 
v. Owen, 79 Mo., 509; Martin v. Carver, 1 S. W., 199. We have lately 
announced and applied the same principle, as to land, in Button v. 
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Davis, 143 N.  C., 474, where the leading authorities will be found care- 
fully collected and lucidly considered by Justice Hoke, at page 484. 

The general principle of liability on notes given for the purchase 
money of personal property, where title is retained as a security for pay- 
ment, is clearly stated in Barrows v. Anderson, 3 Cent. Law Journal, 
413, as follows : "But the question here is, .At whose risk was the prop 
erty, and who must bear the loss ? The purchaser, by his note, obligated 
himself to pay the price at  a given time; there is no condition or con- . 
tingency expressed in the note upon which he can avoid payment, and 
the question is whether the law will supply such a condition. There i s  
no doubt but that the title and right of property, by the terms of the 
note, remained in the seller, while the possession and right of possession 
were with the defendant and the seller could not assert any claim to i t  
until the buyer made default. The seller held the naked title subject to  
the interest of the buyer, i. e., the contingent right to a title which would 
vest absolutely on payment of the price, without any further act on the 
part of the seller. The right to the use of the machine for two years, 
with the contingent right to a perfect title upon the payment of the 
price, constituted the consideration of the note." 

The real and substantial nature of the transaction, for the pur- (127) 
pose of determining who should bear the loss, is that of mortga- 
gor and mortgagee, or lienor and lienee. The contract, i t  is true, creates 
technically a conditional sale, but the vendor, in fact, only retains the 
legal title as a security in equity, and the title otherwise passes to the 
vendee with a lien for the purpose named. Havyilton v. Highlands, 144 
N. C., 279. The intention of the law, as embodied in the recent statutes 
of registration, but emphasizes this view of the relation of the parties 
(Brem v. Lockhart, 93 N.  C., 191), when we come to determine their 
legal and equitable rights. I t  is not our purpose to diminish in the least 
degree the rights of either party in  the property as fixed by the former 
decisions of this Court, but only to look at the transaction, as regards 
the question before us, according to its true and essential character, and 
to administer justice under the fundamental maxims of the law. 

I f  we should decide that the Acme Company was holding the kiln for 
the lumber company as its bailee, our conclusion would not be affected 
or changed, as, even in  that case, there being no negligence shown on 
the part of the former company, but i t  being found that i t  was without 
any fault whatever, i t  could not be adjudged liable for the loss. 

Some of the cases cited by the learned counsel for the receiver, in  
their well prepared brief, can easily be distinguished from the one at  
bar ;  and the other authorities they rely on, which apparently support 
their position, are in  direct conflict with our decisions and the best con- 
sidered cases on the subject decided i n  other courts. They are, in  our 
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opinion, contrary to both reason and a proper conception of what should, 
in  accordance with good conscience and sound morality, be considered 
as the relative rights of the parties. The equity of the case is clearly 
with the Acme Company, and the law, we believe, is in harmony with 

the right. 
(128) There may be another ground upon which the bank can suc- 

ceed, as suggested by its counsel, but we need not and do not con- 
. sider it, as the point already decided is sufficient to dispose of the case 

in its favor. 
The learned referee, who so intelligently tried the case, and who has 

stated his findings of fact, and the law arising thereon, with such re- 
markable clearness, was right in his conclusion, as was the able presid- 
ing judge, who confirmed his report and gave judgment accordingly. 

We find no error in  the record. 
Affirmed. 

H. G. WILLIAMS, ADMIKISTRATOR, v. MUTUAL RESERVE FUND LIFE 
ASSOCIATION. 

(Filed 2 October, 1907.) 

1. Insurance-Contract-Lex Loci Contractus-Agreement. 
In the absence of a statute fixing the lem loci contructz~s, a foreign 

insurance company and the insured may fix, by agreement, the place of 
the contract as being'that of the residence of the former party. 

2. Same-Summons-Service-Company Withdrawing from State-Foreign 
Parties. 

Revisal, see. 2806 (act of 1893, ch. 299, sec. 8 ) ,  providing that "All con- 
tracts of insurance, application for which is taken within this State, shall 
be deemed to have been made within the State and subject to the laws 
thereof," was designed for the protection of citizens of this State, and 
does not apply to a policy issued prior to its passage to a citizen of this 
State and subsequently assigned by the insured to a citizen of another 
State, so as to make a summons sen7ed upon the insurance company here 
in an action by the citizens of such other State a sufficient service, when 
the defendant has previously thereto withdrawn from the State and can- 
celed its power of attorney to the conlmissioner. 

ACTION heard on motion, by special appearance, before Long, J., at 
June Term, 1906, of MARTIN, made to set aside and vacate service of 

summons on the Insurance Commissioner. 
(129) On 19 April, 1884, defendant, a New York corporation, issued 

to A. W. Satterthwaite, of Yatesville, Beaufort County, in this 
State, a policy of insurance upon his life for $6,000, payable to insured 
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or his legal representatives. The policy contained the usual stipulations 
in  regard to payment of assessments. There is nothing i n  the policy to 
indicate a t  what place the application was made or where the policy was 
delivered, other than the statement of insured's residence. The policy 
was signed in  New York. The tenth clause is as follows: "The entire 
contract contained in this certificate and said application, taken to- 
gether, shall be governed by, subject to, and construed only according to 
the constitution, by-laws, and regulations of said association and the 
laws of the State of New York, the place of this contract being ex- 
pressly agreed to be the home office of said association in  the city of 
New York." On 27 November, 1895, the said A. W. Satterthwaite, hav- 
ing paid the assessments to that date, assigned the policy to the plain- 
tiff, a citizen and resident of the State of Virginia, who thereafter paid 
such assessments as were made on said policy until 1 June, 1901, when 
the defendant company declared the contract of insurance forfeited on 
account of plaintiff's refusal to pay increased assessments demanded of 
him. The assessments paid by plaintiff amount to some $4,000. Plain- 
tiff, on 7 June, 1906, instituted this action in  the Superior Court of 
Martin County for the purpose of recovering the assessments paid by 
him, remitting and forgiving all sums in excess of $1,999.99, etc. Sum- 
mons was served on James R. Young, Esq., Commissioner of Insurance 
for the State of North Carolina. Defendant, by its counsel, a t  June 
Term, 1906, of said court, made a special appearance and lodged a mo- 
tion to set aside and vacate the service of summons on the Commissioner 
of Insurance. The court, upon this motion, found the following facts: 
On 19 May, 1899, defendant company revoked the power of at- 
torney theretofore made to the Commissioner of Insurance. At  (130) 
the date of the policy, at  the date of the assignment, and a t  all 
times since, the plaintiff was and is now a citizen and resident of the 
State of Virginia. Defendant is a corporation, chartered, organized and 
having its principal place of business in  New York City. The court de- 
nied the motion, and defendant duly excepted. Defendant thereupon de- 
murred to the complaint. Demurrer was overruled. Defendant excepted 
and appealed. 

R. 0. E ~ e r e t t  f o ~  plaintiff .  
J .  W .  Ifinsdale and Gi l l iam $ Gill inm for defendant.  

CONNOR, J., after stating the facts: The record presents a number of 
interesting quegtions, some of which are difficult of solution. I n  the 
view which we take of the appeal, i t  is unnecessary to discuss or decide 
them. The appeal must be disposed of upon the defendant's exception 
to the refusal of Judge  W a r d  to set aside the service of summons on the 
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Insurance Commissioner and dismiss the action. I t  will be noted that, 
prior to the act of 1893 (ch. 299, sec. 8 ;  Rev., sec. 4806), there was no 
statute in  this State preventing a foreign insurance company and the 
insured from fixing by agreement the place of the contract. By that 
statute i t  is provided that "All contracts of insurame, application for 
which is taken within this State, shall be deemed to have been made 
within this State and subject to the laws thereof." That, in the ab- 
sence of such a statute, the parties may agree upon the place of the cofi- 
tract, is well settled. 22 A. and E., 1325. Therefore, the policy, by its 
express terms, is made a New York contract. 

This brings us to the consideration of tho effect upon the plaintiff's 
right to bring the defendant into court by serving summons on the Com- 
missioner of Insurance after the revocation of the power of attorney. 
Laws 1899, ch. 147 (Rev., sec. 4747), subsec. 3, requires every foreign 

insurance company, before i t  shall be admitted to do business in 
(131) this State, to file in the office of the Insurance Commissioner "an 

instrument appointing him and his successor its true and lawful 
attorney, upon whom all lawful process in  any action against i t  may be 
served," and further providing that "the authority thereof shall continue 
i n  force irrevocable as long as any liability of the company remains ouf- 
standing in this State." 

The defendant, conceding the full force of this provision in the stat- 
ute, as construed by this Court in  Biggs v. Ins. Co., 128 N. C., 5, and 
Moore v. Ins. Co., 129 N. C., 33, insists that, as against the plaintiff, n 
resident and citizen of the State of Virginia, suing upon a New York 
contract, the limitation upon the power of the company to revoke the 
power of attorney does not apply. The point has been ruled in accord- 
ance with defendant's contention in Humter v. Ins. Co., 184 N. Y., 136. 
Mr. Justice Hiscock, discussing the language of our statute, says: "Stat- 
utes requiring the execution of some such agreement by foreign corpora- 
tions as is invoked against the defendant here have always been regarded 
as primarily designed for the protection of the citizens of the State 
enacting the legislation and who might acquire rights under contracts 
executed with them, or for their benefit, while they were such citizens." 
The learned justice, speaking of citizens of other States, says: "They 
are not of the class for whose protection i t  was originally executed. They 
have not acquired any rights upon the faith of it." The contract of in- 
surance being a New York contract, the plaintiff a resident of Virginia, 
we do not think that he, or his cause of action, comes within either the 
language or spirit of the portion of the statute which limits the power of 
the company to revoke its power of attorney. This view is not in con- 
flict with the right secured to every citizen of any of the States to sue 
i n  the courts of this State upon any cause of action he may have against 
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defendant, whether a resident of this State or  not, provided he finds the 
defendant i n  the State and has valid service of process. The 
Legislature of this State has the undoubted power to prescribe (132) 
the terms upon which foreign corporations may come into the 
State, and to pass statutes for  the protection of its own citizens doing 
business with it.  This is no discrimination against residents of other 
States. I t  is a question of procedure, always subject to legislative control, 
provided i t  does not violate any  constitutional rights of the citizen. 
Except for the purpose stated i n  the statute, the defendant had a right 
a t  any time to withdraw from the State and cancel its power of attorney 
to the commissioner. Plaintiff is  not within the restrictive language of 
the statute in  that  respect. The  court erred in  refusing the motion. This 
will be certified to the Superior Court of Martin, to the end that  the de- 
fendant may have judgment in accordance with its motion and the action 
be dismissed. 

Reversed. 
- 

W. R. HORTOS v. SEABOARD AIR LISE RAILWAY. 

(Filed 10 October, 1907.) 

1. Railroads-Negligence-Duty of Employer-Competent Assistance-Ordi- 
nary Care. 

I t  was the duty of the defendant railroad company to furnish the plain- 
tiff, its engineer, a competent person to assist him in fixing his locomotive, 
the engineer acting under the instruction of the defendant, and such 
assistance being necessary from the character of the work being done; 
and the defendant is liable in damages when the assistant fails to exer- 
cise reasonable or ordinary care to prevent an injury, such failure being 
the proximate cause of the injury. 

2. Same-Instructions. 
While a party to the litigation is entitled to have correct propositions 

of law applicable to phases of the testimony given as instructions to the 
jury, when aptly tendered, i t  is not reversible error when the court, in 
its general instructions or in response to special prayers, has stated the 
proposition in a form equally as favorable to the contention of the appel- 
lant. 

3. Same-Fellow-servants-Evidence-Burden of  Proof. 
When it appears from the evidence that plaintiff was injured, while in 

the course of his employment, by reason of the slipping or dropping of 
an end of a rod by his fellow-servant, upon the other end of which he 
was a t  work, such is sufficient evidence to be considered by the jury upon 
the question of negligence, and, if unexplained, justifies the inference of 
negligence or the failure to exercise due care, when the consequences of 
such act could readily have been perceived. Revisal, see. 2646. 
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(133) ACTION tried .before Biggs, J., and  a jury, at  February Term, 
1907, of VANCE. 

Action for personal injury sustained by plaintiff while in  the employ- 
ment of defendant. 

Plaintiff testified that he was, a t  the time of, and had been for many 
years before, the injury complained of, in  the employment of defendant 
as yard locomotive engineer at  Henderson, N. C. ; that on 10 December, 
1903, Mr. Clark, the traveling engineer of defendant, who had charge of 
its engines and the duty of looking after them, came to Henderson and 
told him that the front end of the engine was in  bad condition and must 
be fixed at  once. Plaintiff told Clark that the brass was worn out, and 
that he could not fix it. Clark said that i t  must be done-that plaintiff 
must fix i t  at once. Plaintiff told him that he would do the best he 
could with i t ;  that he had no tools. He said that i t  must be done that 
night. I t  snowed and the wind blew "as hard as you ever saw it." 
When plaintiff quit work, he backed down to a yard and bought some 
wood. Seagrave was fireman on the engine. Plaintiff says: "We were 
working on the main rod. Seagrave had never seen a rod taken down 
before, and didn't look like he knew anything about it. I was trying to 
enter the rod into the back end of the strap, when his end slipped out 
of his hand and jerked my hand down on the rod. He  dropped his end 
of the rod. I had hold of the other end of the rod; i t  mashed my arm. 

I t  was 8 or 10 feet long. I t  was about half-past 10 or 11 o'clock 
(134) at night when I got through fixing the engine." He  testified that 

certain tools were necessary to do the work; that he purchased 
a file himself, and that i t  was necessary to have one man to help him. 
The foregoing is all of the evidence in regard to the time, place, man- 
ner, etc., of the injury. There was evidence in  regard to the condition 
of the engine and of the work to be done on it, the character and extent 
of the injury, none of which is necessary to set out in  detail for the pur- 
pose of passing upon the exceptions referred to and relied upon in the 
defendant's brief. Defendant moved for judgment of nonsuit. Motion 
denied. Defendant excepted. The usual issues were submitted to the 
jury. 

His  Honor, after stating the contentions of the parties, among other 
instructions not excepted to, charged the jury: "As between master and 
servant, the mere fact of the servant being injured while in  his employ 
is not prima facie evidence of negligence, and the burden is upon the 
servant to prove the injury was caused by the master, and he must show 
that the injury was the result of his negligence. I t  is not sufficient to 
show that he was injured; he must go further and show the cause of the 
injury, and that i t  was the result of negligence of some agent of the mas- 
ter, and that i t  was this negligence that was the proximate cause of the 
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injury. So much for the questions of law which I shall givc you to 
guide you and control your actions in determining the first issue. Now, 
applying these rules to thc facts in  the case, you must determine whether 
Mr. I-lorton was injured by the negligence of the defendant's fireman, 
Mr. Seagrave, and whether that negligencc was the cause of the injury, 
if you find that Mr. Horton sustained an injury. Did the defendant 
railroad, through its agent, fail to exercise proper care, as I have ex- 
plained to you, in haildling this rod, and was such negligence the proxi- 
mate cause of the plaintiff's injury, if you find he was injured, as 
claimed by him, on or about 10 December, 1903Z That is the question 
which you must determine with reference to the first issue." His 
Honor explained the evidence and directed the attention of the (135) 
jury to the several issues and phases of the case. To this there 
is no exception. 

Defendant requested his Honor to give the following special instruc- 
tions : 

((As between master and servant, the mere fact that thc servant is in- 
jured while in  his employ is not prima facie negligence and is no evi- 
dence of negligence." This prayer was given, the court adding: "But 
thc burden of proof is  upon the servant to prove that his injury is caused 
by the negligence of the master." 

"Upon the whole evidence, if the jury believe it, they will answer the 
first issue 'No? " Refused, and the defendant cxcepts. 

"The mere fact that plaintiff's arm was injured while in  the employ- 
ment of the defendant is no presumption of negligence." The court gave 
this instruction. 

"The mere fact that Joseph Seagrave dropped the rod is no presump- 
tion of negligence.". Thc court gave this' instruction. 

"The general rule is, that the mere fact and proof of injury, unsup- 
ported by other evidence of negligence or any attending circumstances 
whereby the jury can reasonably infer negligencc, is not a presumption 
of negligence; and if the jury should find from the facts in  this case 
there arc no attending circumstances from which they can reasonably 
infer negligence, other than the bare fact of the unexplained falling of 
the rod upon the plaintiff's arm, they will answer the first issue 'No.'" 
His  Honor gave the first part of the instruction, but omitted to give the 
latter part, towit, "and if the jury should find from the facts in  this 
case that there are no attending circumstances from which they can 
reasonably infer negligence, other than the bare fact of the unexplained 
falling of thc rod upon the plaintiff's arm, they will answer the first 
issuc 'No.' " Defendant excepted. 

There was judgment upon the verdict.. Defendant appealed. (136) 
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7'. M. P i t t m a n  and J .  C. Kit trel l  for p l a i n t i f .  
Day, Eel1 & Allen, for defendant.  

CONNOR, J., after stating the case: Defendant, in  the well prepared 
brief and the oral argument of counsel, alleges as the first ground for a 
reversal of the judgment the refusal of his Honor to direct judgment of 
nonsuit. This contention involves the proposition that there was no 
evidence of negligencc fit for the consideration of the jury. I t  is con- 
ceded that plaintiff was in the line of his duty, acting by direction of 
a n  employee of the company having the power to give the order, and 
that Seagrave, whose alleged negligence in dropping the rod from his 
hand, was a fellow-servant, for whose negligence defendant is liable 
under the fellow-servant law. Rev., see. 2646. I s  there any evidence 
that Seagrave "dropped his end of the The plaintiff swears to it, 
and he is not contradicted. Seagrave is not introduced by cither party. 
I t  is true that plaintiff also used the expression, "the rod slipped from 
his hand." I t  was for the jury to say which was the correct statement. 
I f  he dropped the end of the rod while plaintiff's arm was in a position 
to be injured thereby, i t  certainly constituted some evidence from which 
the jury may have inferred negligence. I t  was his duty to hold the 
rod-to use such physical power as was a t  his command to prevent i t  
from dropping. The dropping of the rod was not conclusive, nor, as his 
Honor charged the jury, did i t  raise a presumption of negligence, but 
i t  was certainly some evidence thereof. I n  this connection his Honor 
said to the jury: "In determining the question as to whether the agent 
of the defendant was or was not negligent in  droppiug or letting the rod 
slip, if you find he dropped or let i t  slip, the question of whether he 
acted as a reasonably prudent man would have acted under similar cir- 

cumstances must be considered, the burden being upon the plain- 
( 1 3 1 )  tiff to satisfy you by greater weight of evidence that tbe agent did 

not exercise proper care. If you are satisfied by the grratcr 
weight of evidence that the agent did not exercise proper care, that he 
was negligent, arid that this negligencc was the proximate cause of the 
plaintiff's injury, then, as I have explained, i t  is your duty to answer 
the first issue 'Yes.' I f  you are not satisfied by the greater weight of 
evidence that he was negligent, or that i t  was the proximate cause of 
plaintiff's injuries, you will answer that issue 'No.' " 

His Honor carefully explained to the jury that the burden of proof 
was upon the plaintiff, not only to show that Seagrave let-that is, per- 
mitted-the rod to slip or drop from his hand, but that he failed to ex- 
ercise the care of a prudent man to prevent its doing so. There is no 
suggestion that the rod slipped or dropped because of its weight, or that 
Seagrave did not have physical strength sufficient to hold it-that i t  was 
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too heavy for one man to hold. I t  is true that plaintiff says: "I should 
say that i t  weighed 400 or 500 pounds; I never weighed one." Defend- 
ant's witnesses say that i t  did not weigh to exceed 75 pounds. I t  was 
the duty of defendant, when, by its agent, i t  ordered plaintiff to fix the 
engine, to furnish a competent man to assist him, who would exercise 
reasonable-that is, ordinary-care in  holding the rod. I f  i t  failed to 
do so, there was negligence; and if such negligence was the proximate 
cause of the injury, i t  was actionable. We have examined the cases 
relied upon by defendant: Bryan v. R. R., 128 N. C., 387, and Alezan- 
.der's ease, 132 N. C., 428. We do not think them conclusive of the ques- 
tion presented by this record. Certainly, if one whose duty i t  is to hold 
a n  iron rod while another person is in  a position with reference to i t  
that dropping i t  will injure him, the duty is  imposed upon the person 
holding to use ordinary care to prevent i t  from dropping. I n  the ab- 
sence of any explanation why he "dropped7' it, is i t  not a reason- 
able inference that he failed to exercise ordinary care? The prin- (138) 
ciple governing cases of this kind has been 80 fully and so re- 
,cently discussed by us that we deem i t  only necessary to cite the last one, 
i n  which Mr. Justice Holce reviews all of them-Fitzge~ald v. R. R., 
141 N. C., 530. We are all of the opinion that his Honor correctly de- 
nied the motion for judgment of nonsuit or to direct a verdict upon the 
first issue. There is no exception to the charge, as given, argued in  the 
brief, and we find no error therein. Defendant, however, earnestly con- 
tends that his Honor committed prejudicial error in  refusing to give the 
last part of the instruction asked. 

While i t  is settled by a number of cases decided by this Court that a 
party is entitled to formulate a correct proposition of law applicable to 
phases of the testimony, and have i t  submitted to the jury, i t  is equally 
well settled that, if the court, either in  its general instruction or in  
response to special prayers, has stated the same proposition in  a form 
.equally favorable to the contention of appellant, the failure to give such 
prayer is not reversible error. His  Honor had clearly instructed the 
jury in  respect to the law applicable to the testimony. He  had, also, in  
response to defendant's prayer for special instruction, told the jury that 
thc mere fact that plaintiff was injured while in the employment of de- 
fendant was ('no evidence of negligence" ; that the "mere fact that Joseph 
Seagrave dropped the rod is no presumption of negligence," and again, 
that "the mere fact and proof of injury, unsupported by other evidence 
of negligence or any attending circumstances whereby the jury can rea- 
sonably infer negligence, is nol a presumption of negligence." We are 
unable to see how much more strongly his Honor could have put defend- 
ant's contention. unless he had instructed them that there was no evi- 
dence of negligence. Having submitted the question of negligence to 
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the jury upon the theory that if they found that Seagrave dropped the 
rod, we do not perceive how he could have said to them that if 

(139) they found no attending circumstances, they must find that there 
was no negligence. 

Plaintiff's contention was that. in  the absence of "attending circum- - 
stances" explaining why he dropped the rod, the jury should infer that 
he did so negligently-that he was not exercising due care. To have 
given the instruction asked would have been to reason in a circle and 
withdraw from the jury, indirectly, the very question which he had sub- 
mitted to them. I t  was the unexplained dropping the rod which plain- 
tiff relied upon to maintain his contention. I t  will be further noted that 
the instruction assumes that the evidence showed an  "unexplained falling 
of the rod." This assumption has no support. All of the evidence is  
that Seagrave "dropped the rod," or that i t  "slipped7' from his hand. 
I t  has been frequently held that, where the duty is imposed of securely 
fastening an  object, the falling of which endangers life or limb of one 
to whom the person owes the duty of fastening the object, the falling of 
i t  unexplained justifies the inference that i t  was not securely fastened. 
W i n d l e m a n  v. Qalioday, 88 Md., 98; Gulock v. Eldermeyer,  88 N. Y., 
645; K e a r ~ e y  v. R. R., 5 L. R. (Q. B.), 411, and other cases cited in  
W o m b l e  v. G r o c e ~  Co., 135 N.  C., 474. Here Seagrave was an intelli- 
gent human being, knew the conditions and the duty which he owed 
plaintiff and almost certain injury to him if he dropped the rod. I f  
there were "attending circumstances" explaining why hk did so, as if his 
hands were benumbed by cold, or he was taken suddenly sick, or for any 
reason he was suddenly disabled, i t  was open to defendant to show such 
conditions. The instruction asked is not perfectly clear, but, as we inter- 
pret the language, his Honor correctly declined to ,give it. The case has 
been, so fa r  as an examination of thk record discloses, fairly tried, and 
every phase of the testimony submitted to the jury, with correct instruc- 
tions i n  respect to the law. 

The judgment must be 
Affirmed. 

Cited:  Board of Education v. h r n b e r  Co., 158 N.  C., 317; Moore v. 
R. R., 165 N. C.,  441. 
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(140) 
Y. T. OItMOND, E s ~ c u ~ o n ,  v. THE CONNECTICUT MUTUAL LIFE 

INSURANCE COMPANY. 
(Filed 10 October, 1907.) 

1. Issues, Form of. 
No particular form is prescribed by law for issues, and when those 

submitted by the court substantially and clearly present the issues raised 
by the pleadings they are not open to objection. 

2. Parties-Beneficiaries of Litigated Fund. 
Tlie joinder of unnecessary parties, either plaintiff or defendant, is 

immaterial, save only as it may affect the matter of costs; and when, 
upon application of the defendant, parties defendant are made who are 
beneficiaries of a fund in litigation, i t  is best, for the due administration 
of justice, that they should be before the court when the title to the fund 
is settled. 

3. Same-Assignment of Interest-Insurance-Policies. 
To effect an assignment of a policy of insurance, no particular form of 

words is essential, and such results when there is substantially a transfer, 
actual or constructive, with ,the clear intent at  the time to part with all 
interest in the thing transferred with a full knowledge by the transferrer 
of his rights. 

4. Same-Declarations-Assignment of Policy-Cancellation-Paid-up Policy 
-Evidence. 

Declarations of plaintiff's testator indicating that he did not care to 
pay premiums on a policy of insurance on his life any longer, and that 
he "turned over" the written policy and intercst thereon to his four chil- 
dren named, who agreed to and did pay the premiums thereafter, are com- 
petent evidence against the executor. And letters written by the insured 
to the insurance company, practically directing the company to cancel the 
policy and to issue a separate paid-up policy to said children, naming 
them, are clear proof of an assignment or surrender of all ,the testator's 
interest therein, when the testimony is not conflicting. 

ACTION tried a t  May Term, 1907, of LENOIR, before Long, J., and a 
jury. 

Plaintiff sues to recover one-fifth of a policy of insurance on the life 
of his testator, issued by defendant.  he-court submitted the following 
issues : 

"1. Did the plaintiff's testator, . . . after the death of his wife, 
relinquish any Eights and interest he might have had in  the policy 
from his wife and surrender said policy to his children, to be kept (141) 
alive for their benefit, as alleged in  the answer?" A. "Yes." 

"2. Did the defendants Hyatt, Luce and E. L. Miller, agreeably to 
such an understanding with A. R. Miller, keep alive the said policy and 
pay the premiums accruing thereon from year to year and uritil the 
death of A. R. Miller (plaintiff's intestate), as alleged in  the answer?" 
A. "Yes." 

From the judgment rendered, plaintiff appealed. 
101 
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Y.  T. Ormond and George V .  Cowper for plaintiff. 
W. S. O'B. Robinson and P. H. Busbee ci2 S o n  for defendant. 

BROWN, J. The evidence in  this case tends to prove that, in  1868, 
plaintiff's testator, A. E. Miller, insured his life in  the defendant com- 
pany i n  the sum of $10,000 for the benefit of his wife, Delia M. Miller, 
and their four children, Sybil IIyatt, E. I;. Miller, Maude Luce, and 
W. R. Miller. I n  1884 Mrs. Delia M. Miller died intestate, leaving her 
husband, A. R. Miller, and the four children above named. No adminis- 
tration was granted upon her estate. 111 1903 W. R. Miller assigned his 
interest i n  the policy to Mrs. Sybil IIyatt, and soon thereafter died, be- 
fore the death of A. R. Miller. I n  June, 1905, A. R. Miller died, leav- 
ing a will, in  which Mrs. Luce was named as residuary legatee. The 
policy was presented to the insurance company for payment by the three 
children and by Mrs. Hyatt  as assignce of W. R. Miller, and the amounts 
due were paid by the company, as appears by the receipts and releases 
of the beneficiaries. The rights and interest of A. R. Miller having 
been relinquished and surrendered, as claimed, to the four children, the 
company paid to them as beneficiaries the amount of the policy in full, 
without deduction. The plaintiff brings this action, as executor of 
A. R. Miller, to recover one-fifth of the amount of the policy, alleging 
that the interest of Mrs. Delia M. Miller in  the policy had not been 

relinquished or surrendered to the other beneficiaries by Dr. Mil- 
(142) ler, the insured, who, i t  is admitted, acquired such interest upon 

the death of his wife, in 1884. 
1. The objection made by the plaintiff to the form of the issues sub- 

mitted by the court to the jury is without merit. No particular form 
is  prescribed by law, and if the issues submitted substantially present 
the issues as raised by the pleadings they are not open to objection. 
Mace v. Inswance  Co., 101 N. C., 122. The issues submitted in this 
case are so formulated that they clearly express the controverted facts 
alleged on the one side and denied on the other. 

2 Upon application of the defendant company, the court, some time 
before the trial, entered an order making the beneficiaries, to whom the 
insurance company had paid the policy i n  full, parties defendant, to 
which plaintiff excepted. The beneficiaries themselves take no exceptign 
to the order of the court making them parties. I t  possibly may be, as 
contended by the plaintiff, that they are not, strictly speaking, necessary 
parties. They certainly are not improper parties, and it is doubtless 
best for the due administration of justice that they should be present 
before the court when the title to the fund is settled. Under our prac- 
tice, the failure to join a necessary party is an error, to which excep- 
tion may be properly taken. But the joinder of unnecessary parties, 
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either as plaintiffs or defendants, is immaterial, save only as i t  may 
affect the matter of costs. Iiowlandl v. Gardner, 69 N .  C., 53. 

3. I t  is contended by appellant that the evidence, in any view of it, 
fails to establish an assignment of A. R. Miller's interest in  the policy 
to his four children, to whom the company paid the full amount of the 
policy. No particular form of words is essential to effect an assignment 
or surrender of a policy of insurance. An assignment is substantially a 
transfer, actual or constructive, with the cle.ar intent at  the time to part 
with all interest in  the thing transferred and with a full knowl- 
edge of the rights so transferred. May on Ins., secs. 388, 390; (143) 
Winberry v. Koonce, 83 N. C., 361. 

The declarations of plaintiff's testator, which are clearly competent 
against his executor, indicate that he did not care to pay the premiu~us 
any longer, and that he "turned over" the written policy and his interest 
i n  it to his four children, hereinafter named, who agreed to pay the 
premiums thereon, and that after that the testator paid no further pre- 
miums. We think the two letters signed by the testator, dated 30 No- 
vember, 1890, and 13 April, 1893, written to the insurance company and 
received by i t  in  due course of mail, are clear proof of an assignment 
or surrender of all of the testator's interest which he then had i n  the 
policy to his four children. I n  the letter of 13 April, 1893, the testator 
practically directs the company to cancel the policy and to issue "a 
separate paid-up policy, the amount being divided into four equal parts 
and made payable to the following individuals : Mrs. Sybil Hyatt, Kin- 
ston, N. C.; Mrs. Maude Luce, Galesville, Wis.; E. L. Miller, Leanna, 
Kan., and W. R. Miller, Kinston, N. C. You can send them here, to 
my care, or to the above addresses, as you think best." 

The evidence shows that the written policy was delivered to Dr. Hyatt, 
the husband of Mrs. Sybil Hyatt, one of the children, for the benefit of 
testator's four children, and there is no evidence that, u p  to his death, 
he exercised any control over i t  or claimed any interest in  it. We think 
there is abundant evidence to be submitted to the jury that the two let- 
ters to the company were written by the testator or by his direction and 
authority, and that the plaintiff's exception on that ground is untenable. 
Upon a review of the whole record, we are of opinion that the case has 
been fairly tried, and that there is 

No error. 

Cited: Baggett v. Jacksoa, 160 N. C., 29. - 
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(Filed 10 October, 1907.) 

1. Principal and Agent-Borrowed Money by Agent-Ratification. 
A person dealing with an agcnt of limited powers must generally 

inquire as to the extent of his authority. When the principal authorizes 
his agent, who conducts a mercantile business for him in a different 
town, to buy goods only for cash, and furnishrs the means therefor, he 
is not responsible for the full amount of moneys borrowed on a note made 
in his name by his agent for the purposes of thc business. 

2. Same-Ratification-Knowledge. 
When an agent conducting a mercantile bnsincss for his principal, with 

authority only to buy for cash, the means being furnished therefor, ex- 
weds this authority and borrows money on a note made by him in the 
name of his principal for that purpose, it  is not alone sufficient that the 
principal receives the use and benefit in the business of the money thus 
borrowed to amount to a ratification of the full amount of the debt, but 
it must be further shown that the principal knew that the agent had thus 
violated his instructions. (Juccre, whether the creditor can recover the 
reasonable value of the benefit derived from the loan. 

3. Same-Principal's Credit-Speculation. 

An agent, without the Bnowledge of the principal, cannot use the credit 
of his principal in buying flour on their joint account for the purpose of 
speculation. 

4. Same-Evidence-Circumstance. 
When an agent, with limited power to buy goods for cash for his princi- 

pal, who furnishes the means therefor, exceeds his authority by buying 
upon a credit, his borrowing money upon a usurious rate of interest is, a t  
least, a circurnstmce to bc considered by the jury upon the question of 
knowledge upon the part of thc one thus lending the money. 

ACTION tried before W. IL Allen, b., and a jury, a t  Februarx Term, 
1907, of BEAUF.ORT. 

This action was brought to recover the sum of $3,906.25, which the 
plaintiff alleges i s  due to  h im from the defendant by reason of the fact 

tha t  the latter, who lived i n  New Bern, was conducting a mer- 
(145) cantile business in  Washington, Beaufort County, N. C., by and 

through his agent, A. B. Smith, and that  Smith  was authorized 
to purchase such goods, wares, and merchandise as were necessary to be 
used in  the conduct of the said business, either fo r  cash or on credit, and 
that, i n  the usual and necessary conduct of the affairs of his principal, 
A. B. Smith  borrowed from the plaintiff the said sum, which was used 
i n  the said business and of which the defendant derived the use and bene- 
fit. The  defendant denied all of this, and averred that  his agent was 
authorized to buy only for  cash, which was to be furnished by him or 
procured through the bank. 
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The court charged the jury as follows: 
1. The plaintiff brings this action to recover money which he alleges 

was borrowed by the defendant's agent, A. B. Smith, for use in  defend- 
ant's business of buying and selling cotton and merchandise in  Washing- 
ton, and that the agent, when he received the loan of the money, was act- 
ing within the scope of his authority, and that the defendant received 
the benefit of the money so borrowed in the prosecution of his business 
in  Washington. 

2. The defendant admits that he was doing business in  Washington, 
by his agent, A. B. Smith, but he denies that Smith, as his agent, had 
any authority to borrow money, but, on the contrary, he was instructed 
to buy only for cash and to draw checks on the bank for the purchases 
so made by him, both of cotton and merchandise, and that sufficient 
arrangements had been made with the bank to honor all checks so drawn ; 
and he avers that he is not liable to the plaintiff for any money borrowed 
by Smith from him. 

3. A principal is not bound by the act of his agent unless the act is 
within the authority of the agent. This authority may be expressly 
given, but there is no evidence of such authority in this case. I t  may 
also be implied. I f  the principal acts in  such manner and permits his 
agent to so conduct his business as to lead one of ordinary prudence to 
believe he has authority to do a particular act, and a third party 
deals with the agent, relying upon this apparent authority, the (146) 
principal is  liable. 

4. If an agent has no authority to borrow money i n  order to pay for 
goods, but is directed to buy for cash with money advanced by the prin- 
cipal, and the latter fails to furnish the cash, and the agent, for the pur- 
pose of promoting the business, borrows money and uses i t  to pay for 
goods for his principal, and the goods are used in said business for the 
benefit of the principal, then the principal is liable for the money so 
borrowed. 

5. The court here stated the contentions of the parties, and recited the 
testimony, showing its bearing upon the issues in the case. 

6. I f  you find by the greater weight of the evideice that the defend- 
ant held Smith out as his agent, and, with his knowledge and consent, 
perlzbitted the business to be so conducted by Smith as to lead a man of 
ordinary prudence to believe that he had authority to borrow money, and 
the plaintiff, while acting upon this belief, loaned money to said agent, . 
which was used in  buying goods for the defendant, you will answer the 
first issue "Yes." I f  you find by the greater weight of the evidence that 
the defendant failed to furnish his agent with sufficient funds to pay for 
goods, that he knew goods were to be bought for cash, that his agent 
borrowed money from the plaintiff and used the same to pay for goods, 
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and that these goods went into the business of the defendant and were 
disposed of for his benefit, you will answer the first issue "Yes"; other- 
wise, ((NO." 

7. I f  you believe the evidence in  this case, the plaintiff loaned to 
Smith $1,548.75 in  October, 1903; $857.50. on 16 February, 1904, and 
$1,500 on 16 December, 1904. I f  you further believe the evidence, the 
first two of these transactions are usurious, and the plaintiff would not 
be entitled to recover any interest thereon, and all payments made 
would be deducted from the principal sum. The third transaction is de- 
pendent upon the intention of the parties. I f  i t  was made for the pur- 

pose of securing a greater rate than 6 per cent, i t  was usurious, 
(147) but if otherwise, i t  was not. 

8. I f  you answer the first issue "Yes," you will answer the sec- 
ond issue, if you believe the evidence, "$1,356.25 on the first transaction, 
$778.75 on the. second, $1,500 on the third'' if you find i t  was usurious, 
or "$1,500 and interest from 16 December, 1904," if i t  was not usurious. 

9. I f  you answer the first issue "No," do not consider the first and 
second loans any further, but you will still consider the third; and if 
you find from the evidence that Smith borrowed the $1,500 from the 
plaintiff on 16 December, 1904, and used i t  to buy goods for the defend- 
ant ;  that these goods were received by the defendant and used by him 
with a knowledge of these facts, then the defendant is liable therefor; 
and if you so find, answer the second issue "$1,500," if usurious, or 

I "$1,500 and interest," if not usurious. I f  you do not so find, and you 
I answer the first issue ('No," then you will answer the second issue "Noth- 

ing." I f  you believe the evidence, and answer the first issue "Yes," you 
will answer the second issue "$300, less $92, leaving $207.12, with inter- 
est from 7 January, 1905." 

Thg following issues were submitted to the jury: 
1. Was A. B. Smith, prior to 13 December, 1904, authorized by the 

defendant to enter into the contracts with the plaintiff sued on in this 
case, and to charge defendant with the payment of the money received 
thereby? Ans. "Yes." 

2. I s  the defendant i2debted to the plaintiff; and if so, in what 
amount ? Ans. "$3,635." 

There was a verdict, under the evidence and the charge of the court, 
for the plaintiff, as appears in the record, and judgment was entered 
thereon, from which the defendant, having duly excepted to the. alleged 
errors of the court in  the trial of the case, appealed to this Court. 

Harry  McMullan and Ward  & Grimes for p la in t i f .  
W. C. Rodman for defendant. 
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WALKER, J., after stating the case: I t  seems to us that the pre- (148) 
siding judge went too far, under the facts and circumstances of 
this case, in  the fourth instruetion given the jury, which was as follows: 
"If an agent has no authority to borrow money in  order to pay for goods, 
but is directed to buy for cash with money advanced by the principal, 
and the latter fails to furnish the cash, and the agent, for the purpose 
of promoting the business, borrows money and uses i t  to pay for goods 
for his principal, and the goods are used in  said business for the benefit 
of the principal, then the principal is liable for the money so borrowed." 
We presume that his Honor, in giving this instruction, was attempting 
to follow the principle which he thought had been declared in Bvittain 
v. Westhall, 135 N. C., 492, and 137 N. C., 30; but he did'not confine 
himself to the limit which, in that case, is prescribed to an agent in buy- 
ing goods for his principal, and for this reason he erred i n  the instruc- 
tion given to the jury, because i t  broadened the scope of the agent's au- 
thority as there defined. There is undoubtedly one expression in  that 
case; as reported i n  135 N. C., 492, which, when considered by itself, 
might, perhaps, have led the judge into this error; but what is said in  a 
judicial opinion must be read with reference to the facts of the particu- 
lar  case then under investigation, and also in  connection with the con- 
text. 

I n  Brittain v. Westhull, as reported in  135 N. C., 492, and again in 
137 N. C., 30, there were two questions involved: (1)  Whether West- 
hall had furnished Townsend, his agent, with funds to buy the goods; 
and (2) whether, if he had done so, and his agent, instead of using the 
funds for that purpose, bought the goods on the credit of his principal, 
and the latter afterwards received and appropriated them, knowing that 
Townsend, his agent, had violated his instructions to buy only for cash 
with money supplied to him, and had bought on credit. With reference 
to these questions, we stated several legal propositions : 

1. That an agent can only contract for his principal within the (149) 
limit of his authority, and persons dealing with an agent having 
limited powers must generally inquire as to the extent of his authority. 
Brittain v. Westhall, 135 N. C., 495. See, also, Bank v. Hay, 143 N.  C., 
326. 

2. When the authority to buy or to sell is given in general terms, it is 
clear, in  the absence of any restriction to the contrary, that the agent 
has the power to buy for cash or on credit, as he may deem best, and to 
sell in  the same way. Ruffin v. Mebane, 41 N .  C., 507. Or, if express 
authority to buy on credit is not given to an agent, but he is authorized 
to make the purchase, and no funds are advanced to him to enable him 
to buy fo r  cash, he is, by implication, clearly authorized to purchase on ' 

the credit of his principal, because, when an agent is authorized to do 
107 



I N  T H E  SUPREME COURT. 1145 

an  act for his principal, all the means necessary for the acconiplishment 
of the act are impliedly included in the authority, unless the agent be in  
some particular expressly restricted. Sprague v. Gilletf, 50 Mass., 9 1 ;  
Brittain v. Westhall, 137 N. C., p. 32; Komorowsl'ci v. Krumdick, 56 
Wis., 23. 

3. On the face of the contract i t  appeared that Townsend was directed 
to buy only for cash, and, this being so, he could not, of course, buy on 
credit, contrary to the instruction of his principal. Whether the defend- 
ant subsequently ratified what he did, and is therefore liable to the plain- 
tiff, is quite another and different question. R~i t ta in  v. Westhall, 137 
N. C., p. 33. This was said by us in regard to a prayer of the defend- 
ant, as follows: "The written contract introduced i n  evidence consti- 
tuted Townsend the agent of Westhall, with limited authority only. As 
such agent, Townsend had authority to buy lumbcr for cash, with money 
furnished him by Westhall, but he did not have authority under said 
written contract to buy lumber on Westhall's credit." 

4. The contract expressly required Townsend to buy for cash, and the 
only possible ground of defendant's liability is, that he received and 

appropriated the lumbcr to his own use, knowing that his agent 
(150) had bought it on his credit, or that he had not provided his agent 

with the cash to buy lumber, in which case the latter had implied 
authority to buy on credit, and that fact would also be some evidence of 
notice to defendant that his agent had so bought. 1 A. and E. Enc., 
1021, and notes; Urittain v. Westhall, 137 N.  C., p. 34. This language 
was used by us when commenting upon a prayer of the defendant, as fol- 
lows : "Although the identical lumber in controversy came into the pos- 
session of defendant and was appropriated by him, he would not be liable 

I to plaintiff for i ts  value unless he had authorized Townsend to buy on his 
credit, or accepted and appropriated the lumber with notice of the fact 
that Townsend had bought i t  on his (defendant's) credit." We also 
stated that, if the agent is instructed to buy only for cash, to be fur- 
nished by the principal, and violates his instructions by buying on credit, 
and the principal thereafter receives and uses the goods, knowing that 
he has not furnished the cash with which to buy them, he is liable at  
least for the value of the goods to the seller, as he must have known that 
they were bought on credit; but if i t  appears that he did furnish the 
cash, and the agent nevertheless purchased on credit, he is not liable for 
the price, even though he afterwards received and used the goods, if i t  
appeam that he did so, without notice of his agent's default. 

I t  follows from this statement of the law, as declared by the two de- 
cisions in  that case, that the instruction of the judge below was errone- 
ous, because the defendant's liability, as principal of A. B. Smith, to the 
plaintiff was made to turn only upon whether the borrowed money had 
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been applied to the payment for goods which wcre used in  tllc defend- 
ant's business, in  which event the jury were told that the defendant 
would be liable, not merely for the value of the goods so used by his 
agent in  his business, or for the value of any benefit he may have de- 
rived therefrom, but for the full amount of the bowowed money. The 
defendant lived in New Bern; the. business was carried on by his 
agent, Smith, in  Washington. I t  may be that, under the real (151) 
facts and circumstances of this case, the defendant did not know 
that his agent had violated his instruction, and his liability to the plain- 
tiff for the amount of the borrow'ed money depended upon such knowl- 
edge. This was the ultimate fact to be established, and the jury should 
have been so instructed. Whether the defendant would be liable for the 
value of the goods actually used in  his business, or for the value of any 
benefit derived therefrom, even if he had no notice that his agent had 
disobeyed his instructions, is a question which is not now before us. 
We simply decide that there was el-ror in  the instruction of the court to 
the jury. 

There are some expressions i n  the receipts given by A. B. Smith, the 
agcnt, to the plaintiff for the borrowed money which might indicate that 
they wcre buying flour on joint account for the purpose of speculation, 
using the credit of the defendant for that purpose. We may not cor- 
rectly understand these receipts, and their meaning and significance may 
be far  otherwise than would appear on their facc, but i t  is not permissi- 
Me for an agcnt thus lo use his principal's credit, if we arc right in  our 
interpretation of these receipts. An agent cannot, in  law, represent him- 
self and his principal where their interests conflict, and without the 
knowledge of the latter. An agent cannot thus well serve in  two capaci- 
ties,for himself and his principal-because the latter's interests may 
be prejudiced even by an unconscious and unintentional desire to ad- 
vance his own. Sumner v. R. R., 78 N. C., 289; Lamb v. Bazter,  130 
N. C., 67; Nining Go. v. E'oz, 39 N. C., 61; Aflcinson 2). Pack, 114 N. C., 
597. We have only referred to this matter that the intention of the par- 
ties may be made clearer at  the next trial. I t  may be, and likely is, that 
the transaction is entirely free from any objectionable feature. 

I f  the transactions between the plaintiff and the agent, A. B. (152) 
Smith, were usurious, in  so fa r  as they affected the defendant, we 
do not see why this is not a t  least a circumstance to be considered by the 
jury upon the question as to whether the plaintiff did not know that the 
agent was exceeding his authority and acting contrary to his principal's 
instructions. 

New trial. 

Cited: Bank v. Drug Co., 162 N. C., 146; W y n n  v. Grant, 166 N.  C., 
47; Powell v. Lumber Co., 168 N. C., 631, 638; Robinson v. Brother- 
hood, 170 N. C., 549. 109 , 
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C. E. MANQUM v. NOR1'13 CAROLINA RAILItOAD COMPANY. 

(Filed 10 October, 1907.) 

Railroads-Negligence-Duty to Passengers-Platforms-Ingress and Egress. 

A railroad company owes a duty to its passengers to keep its depot plat- 
forms used by them as a means of egress and ingress free from obstruc- 
tions and dangerous instrumentalities, especially at  a time when its pas- 
sengers are hurrying to and from its cars. And it is responsible for the 
actionable negligence of a newspaper porter in carrying a truck of news- 
pagers to the train, when it custoinarily permitted such to bc done if the 
papers were sent to the train too late for its own employees to reasonably 
handle them, not being compelled to receive them under such circum- 
stances. 

ACTION tried at February Term, 1907, of WAKE, before Jones, J., and 
a jury. 

These issues were submitted : 
1. Was plaintiff injured by the negligence of the defendant, as alleged 

i n  the complaint! Ans. "Yes." 
2. Did plaintiff, by his own negligence, contribute to the injury com- 

plained o f ?  Am. "NO.') 
- 3. What damage, if any, is plaintiff entitled to recover ? Am. "$7,500." 

From the judgment rendered defendant appealed. 

Charles U. Harris for plaintif. 
F. I f .  Busbee and A. B. Andrews, Jr., for defendant. 

BROWN, J. The evidence tends to prove that the plaintiff, on the 
night of 4 July, 1903, was a passenger on defendant's train, en 

(153) route from Raleigh to Danville, Va. He  passed through the gates 
of the defendant's station at  Raleigh, and as he was walking along 

the platform used by passengers to reach the cars he was run into and 
seriously injured by a truck loaded with newspapers. I t  was in evidence 
that the man in  charge of thc truck was not employed by the railroad, 
but was employed by a newspaper, and i t  was his business to handle the 
newspaper mail. When the newspaper mail reaches the station in  time 
i t  i s  the custom for the railroad truck hands to take the mail from the 
gate down to the train. When the newspapers arrive too late to be taken 
a t  the gate by the truck hands, the man who brings the newspapers down 
from the office takes them down to the cars and delivers them to the mail 
agents a t  the mail car. Witness R. E. Lumsden testified that the news- 
paper mail was handled by the railroad porters when it got to the gate 
before the transfer clerk and the porters went down with the regular 
mail. I f  i t  arrived in  time, the railroad porters took the mail down to 
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the mail car ;  but if the newspaper mail got to the gate after the porters 
had gone dowu with the mail, the person who brought the newspaper 
mail took i t  down to thc nmil car and d o a d e d  it. "When we went 
down with the mail on the night of 4 July, 1903, the newspaper mail 
had not come. A colored boy, named Lunsford Davis, handled the news- 
paper mail to the depot for the newspaper at  that time." The witness 
heard of the accident either that night or the next day. 

The only question presented for our consideration is the liability of 
defendant to plaintiff for the negligence of the newspaper porter, upon 
the above facts. I t  seems now to be almost elementary that one of the 
recognized duties of a railway company that undcrtakcs to carry passen- 
gers is to keep its station premises in  a rcasonably safe condition, so that 
those who patronize i t  may pass safely to and from the cars. Pineus v. 
R. R., 140 N. C., 450; Wood on Railways, 310, 1341, 1349. This duty 
extends not only to the condition of the platform itself, whereon 
passengers walk to and from the trains, but also to the manner in  (154) 
which tha't platform is allowed by the common carrier to be used. 
Western v .  R. R., 73 N. Y., 595; Wood, supra. The defendant owed a 
duty to plaintiff, and to all other passengers, to keep its depot platforms 
used by them as means of ingress and egress free from obstructions and 
dangerous instrumentalities, especially at  a time when its passengers are 
hurrying to and from its cars. Pineus v .  12. R., supra; 12. R. v. John- 
son, 36 Kan., 769. 

The fact that the injury to plaintiff was inflicted by the negligence of 
the newspaper porter, who, with defendant's consent, was on his way 
from the gates to the mail car with the truck loaded with papers, does 
not relieve the defendant from its contractual obligation to plaintiff, and 
we find no authority which sustains the contention that i t  does. The 
liability does not arise because defendant might rcasonably havc antici- 
pated just what happened, but grows out of its duty to plaintiff to fur- 
nish him reasonably safe passage to the train. The defendant is not 
bound to accept newspapers and deliver them to the mail car unless the 
newspaper company delivers its papers at  the gates in  reasonable time 
for the defendant, through its own agents and employees, to take them at 
the gates and'transport them to the mail car. I f  the defendant custom- 
arily permitted the newspaper porter, when late in  his delivery, to 
push the truck along the platform inside the gates when passengers are 
hurrying to and fro, the defendant must be IiabIe for the porter's negli- 
gent conduct while using the station platform, upon the principle that 
i t  has temporarily accepted him as its servant. R. R. v. Gustafson, 21 
Col., 393; ITimball v. Cushman, 103 Mass., 194; Hill v. Morey, 26 Vt., 
178; Oil Creek v. lireighton, 14 Pa., 316; Demmitt v. R. R., 40 Mo. 
Appeals, 654. 
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(155) The fact that the newspaper company niay also be liable for 
the negligence of its servant as a tort does not relieve the defend- 

ant from its contract obligations to furnish plaintiff a safe passage to 
its train. The case of Fri t z  v. R. R., 132 N. C., 829, pressed upon our 
attention, has no relation, we think, to the case a t  bar. I n  that case the 
plaintiff, while alighting from the train, was injured by another passen- 
ger, who was attempting to make his way into the car and accidentally 
struck plaintiff on the knee with his valise. The Court hcld i n  that case 
that such codduct on the part of the passenger could not reasonably have 
been anticipated by the company's agents. For the same reason, Muster  
v. R. R., 61 Wis., 325, cited by defendant, is no authority, i n  our opinion, 
to sustain its contention. I n  that case a postal clerk negligently threw 
out a mail bag at  an unusual place, where he had never before thrown it. 
The Court held that the company ~ o u l d  not anticipate such conduct, and, 
thcrcfore, was not called upon to take precautionary mcasurcs to prevent 
injury. On the contrary, i t  is held in S n o w  v. R. R., 136 Mass., 552, 
that a passenger, waiting on a platform a t  the railroad station for a 
train, and injured by a mail bag being thrown from a passing train, such 
throwing being customary and well known to the company, may recover 
of the railroad company therefor. The decision is put upon the ground 
that, although the postal clerk is not the agent of the railroad company, 
but is the agent of the National Government exclusively, the custom 
being known to the .company, i t  must take precautions to protect its 
passengers from injurious consequences. 

I t  is true, as contended by counsel, that there is no proof whatever 
that defendant is under any contractual obligations, or duty, to receive 
the mail intended for the mail car at the station gates when the news- 
paper is late in reaching the train.. But if, nevertheless, they do receive 
the papers on such occasions, and customarily permit the newspaper 

porter to discharge the duty their hired employees otherwise dis- 
(156) charge, they must be held liable to passengers if they are injured 

by such porter's negligence while on the platform. 
The only exception to the evidence was abandoned by appellant upon 

the argument. We have examined the charge carefully, and find i t  fair, 
free from error, and in line with the views expressed in  this opinion. 

No error. 

Ci ted:  Roberts v. A. R., 155 N. C., 84; Fulghum v. R. R., 158 N. C., 
561; Leggett v. R. B., 165 N .  C., 36'7; Byown v. Power  Co.. 171 N. C., 
557. 
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CHARLES WILLIAMS, GUARDIAN or JULIA F. PARIZOTT, FORMERLY JULIA 
BIZZELL ; GEORGE 8'. PARROTT, ET G. v. THE ADMINISTRATOR AND HETRS 
AT LAW OF DUNCAN McFADYEN, DECEASED. 

(B'iled 10 October, 1'907.) 

1. Vendor and Vendee-Lands-Vendor's Lien-Judgment, Interlocutory- 
Limitation of Actions-In Personam. 

In an action to enforce a vendor's lien, where a definite indebtedness is 
declared and judgment therefor entered and foreclosure by sale decreed, 
such judgment is final between the parties as to the amount of indebted- 
ness so adjudicated ; but, as to all subsequent questions arising as incident 
to the sale, the occupation and possession of thc property by the parties, 
the collection and distribution of the proceeds, and the like, the decree, 
from its very nature, is interlocutory, and the cause is still pending, and 
the ten-year statute of limitations, as to judgments (Revisal, see. 391), 
has application. But, in proper instances, on plea of the statute properly 
entered, the jud,ment could no longer be enforced irc personam. 

2. Same-Procedure-Motion in the Cause-Independent Action. 
While an independent action instituted and prosecuted as such, will 

not be treated as a motion in the cause, yet when the pleadings are called 
complaints and answers, but are, in fact, in the nature of affidavits in an 
action where it is evident, from the perusal of the record and papers, that 
all notices issued and affidavits were in the pending cause, and properly 
treated by the parties as a proceeding in that cause, and no new action 
was entered, the proceedings will be regarded as a motion in the cause 
pending. 

MOTION i n  the cause, heard and determined before Long, J., a t  (157) 
May Term, 1907, of SAMPSON. 

I t  appears from facts found by his Honor at  the hearing below that, 
in  September, 1894, the original summons was issued in the name of 
Charles Williams, guardian of Julia Bizzell (now Parrott), against 
Duncan McFadyen, to collect the purchase money for a tract of land 
and enforce a vendor's lien therefor against said McFadyen, who held 
the same under a bond for title, and was in possession, claiming the 
interest in  land existent by reason of said bond. At a subsequent term, 
said Charles Williams, individually, and his wife, Sarah J. Williams, 
mother of Julia F. Bizzell, were allowed to join and file a supplemental 
complaint as claimants of a part  of said purchase money. At  October 
Term, 1905, judgment was had i n  favor of plaintiffs for the amount of 
the purchase money and "condemning the land to be sold" for thc pay- 
ment of the debt, interest, and cost, allowing plaintiffs to bid a t  the sale, 
and appointing John D. Kerr, attorney of plaintiffs, as "commissioner 
to make the sale pursuant to the order of the court, make report of his 
proceedings, and retaining the cause on the docket for further orders 
and decrees." No sale was ever had under this decree, nor was any 

145-8 113 



I N  THE SUPREME COURT. [I45 

action taken by the commissioner, and the cause was continued from 
term to term, until February Term, 1905, when the original defendant, 
Duncan MeFadyen, having died, i t  was ordered that his administrator 
and heirs a t  law be made parties defendant, which was done by service 
of summons issued and returnable at  a subsequent term. Later, at  May 
Term, 1906, i t  was ordered that Julia F. Parrott, formerly Julia Bizzell, 
and her husband, George F. Parrott, be made parties plaintiff, and these 
parties thereupon filed another complaint, setting out their interest in 
the purchase money and giving a history of the cause to date, styling 

their affidavit a complaint. Defendants filed an affidavit, styled 
(158) an answer, setting forth their stitement of the mailer, and plead- 

ing various statutes of limitations, more especially setting up the 
ten-year siatutc, in bar of plaintiff's right to relief. The cause then 
came on for heariug before his Honor, Judge  R. F. Long; as stated, who 
found the facts and gave judgment for plaintiffs, directing sale by a sub- 
stituted commissioner, as shown by his decree. 

Defendants excepted and appealed. 

Rouse  & Land  for plaintiffs.  
L. V .  Grady  and S'tevens, Beasley & lVeelcs for defendants.  

HOKE, J., after stating the case: We are unable to perceive in what 
way or by what statute of limitations the plaintiffs are barred of their 
right to enforce the collection of their debt by a sale of the property. 
The defendants more particularly insist that the demand is barred by 
the ten-ycar statute of limitations, applicable to judgments (Rev., % I ) ,  
and that this position finds support in a direct adjudication of this 
Court. iWcCaskil7 v. M c K i n n o n ,  121 N.  C., 194. But we do not think 
their position is well taken, or that they have correctly interpreted the 
authority cited as applied to the facts of the present case. Our statute 
of limitations applies to final judgments, or to judgments or deer-ees 
which partake of that r~ature, and was never intended to affect inter- 
locutory judgments, and in a cause still pending. The action to enforce 
a vendor's lien for unpaid purchase moncy, where the vendee, defendant, 
is in  possession under the bond of title, is in  many of its aspects like a 
proceeding of foreclosure and sale to collect a debt secured by mortgage. 
Where a definite indebtedness is declared, and judgmmt therefor entered 
and foreclosim by sale decreed, such judgment is final as to the amount 
of indebtedness so adjudicated, and i t  is final also for purposes of atpeal 
as to all debated and litigated questions between the parties preceding 
such a decree; but, as to all subsequent questions arising as inci- 

dent to the sale, the occupation and possession of the property by 
(159) the parties of record, the collection and distribution of the pro- 
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ceeds, and the like, the decree is interlocutory and the cause is still pend- 
ing. Knight li. Houghlalling, 94 N .  C., 408; Clement v. Ireland, 138 
N. C., 136; Nu71 v. Cumming, 155 N.  Y., 309; Morgan u. Casey, 73 Ala., 
222. This is true in  all jurisdictions where the cause in  express terms 
is  retained for further orders and decrees, and it is true with us from 
the force and effect of such a decree, and whether such a feature form- 
ally appkars or not, for our decisions are to the effect that a decree for 
absolute sale, without requiring a report to be submitted for further con- 
sideration by the court, is irregular and improper and will be set aside 
on motion. Foushee 2). Durham, 84 N .  C., 56; Mebane v. Mebane, 80 
N.  C., 34. The double aspect of this class of decrees, being final in  some 
respects and in  others interlocutory, is recognized i n  the authority relied 
upon by defendant, McCaskill v. Graham, srqra, where i t  is said by 
Furrehes, J.: "The judgment of $754.93 was a personal judgment, and 
was final. The judgment foreclosing the mortgage was the exercise of 
the equitable jurisdiction of the court, and was not what would have 
been a final decree in  equity, and was not so in this case." . And so i t  is 
here. The judgment as to the debt is final, and, on plea of statute prop- 
erly entered, could no longer be enforced as a judgment in personarn and 
against other assets of deceased; but, as a proceeding in rern, the cause 
is  stiIl pending for the purpose of carrying out the provisions of the 
decree directing a sale of the property and an application of the pro- 
ceeds to the satisfaction of the plaintiff's debt. 

We have it, then, that, as to the questions involved in this motion, the 
cause is still pending. Plaintiffs are here representing the same interests 
and asserting the same right claimed and established by the unexecuted 
and interlocutory decree; and defendants, as successors and heirs 
at  law of k c a n  McFadyen, deceased, are parties of record, (160) 
bound by the terms of the decree, subject to the orders of the 
court made in  the cause, and when nothing has occurred to put them in 
a hostile attitude, so as to cause the statute to operate for their protec- 
tion. The judge below was correct, therefore, in ruling that plaintiff's 
right to proceed was not barred by the statute of limitations. 

Inasmuch as some of the affidavits offered and used on the hearing are 
styled complaints, and some of the notices issued are called summons, we 
deem i t  well to note that the relief sought by plaintiff on this hearing, 
the cause not having terminated by final judgment, is only to be had by 
motion in  the cause; and that, according to our present decisions, an 
independent action instituted and prosecuted as such will not longer be . 
treated as a motion in  a pending cause. Long v.  Jarratt, 94 N.  C., 443 ; 
Faison v. McIZwaine, 72 N. C., 312. I t  is evident here, however, from a 
perusal of the record and papers, that all the notices issued and the affi- 
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davits filed were in the pending cause, and that the parties have properly 
treated them as a proceeding in  that cause, and no new action was. 
entered or contemplated. 

There is no error, and the judgment is 
Affirmed. 

Cited: Bradburn v. Roberts, 148 N. C., 216; Davis v. Pierce, 167 
N. C., 136; Johnson v. Robinson, 171 N. C., 196. 

(161) 
RALEIGH REAL ESTATE AND TRUST COMPANY v. M. J. ADAMS AND 

J. F. CUT'HRHLL. 

(Filed 10 October, 1907.) 

1. Principal and Agent-Broker-Employment at Will-Termination. 

When there is no definite time fixed for the employment to sell land 
upon a commission, either party has a right to terminate the agreement 
at  will, subject to the requirement of good faith under the agreement and 
a sale made in pursuance of its terms. 

2. Same-Employment at Will-Contract-Terms-Commissions. 

When a real estate broker undertakes to sell the land of his principal 
under the agreement that such sale should be for cash, to entitle him to 
his stipulated compensation he must find a purchaser able, ready, and 
willing to complete the purchase upon the specified terms before the prin- 
cipal elects to terminate the agreement, no specified time having been 
provided therein. 

3. Same-Good Faith. 
When a real estate agent or broker who undertakes to sell the land 

of his principal for cash, the time therefor not being fixed, has found a 
purchaser able, ready, and willing to comply with the terms of instruction 
to sell, it is the duty of the agent or broker to report such facts to his 
principal and act in good faith with respcct to his agency. Therefore, 
when the broker or agent endeavors to get better terms of payment from 
his principal, fails to do so, and the land is withdrawn from sale, he is 
not afterwards entitled to insist upon the sale, or to have his commissions, 
upon subsequently informing the principal that the sale was effected in 
accordance with the terms of his instructions. 

ACTION tried before Jones, J., and a jury, a t  April Term, 1907, of 
WAKE. 

This action was brought by the plaintiff to recover the sum of $250, 
alleged to be due by the defendants, as commissions for the sale of two 
lots i n  the city of Raleigh. The plaintiff's version of the facts was, that 
the property was placed with i t  for sale by the defendants a t  5 per cent 
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commissions for services rendered in making the sale; that i t  sold the 
lots to Mr. Corpening and Mr. Tennille for $5,000, the price named by 
the defendants as vendors. Mr. Ellington, who conducted the trans- 
action for the plaintiff, went to the house of the defendant Adams 
on 1 December, 1905, to take his acknowledgment and his wife's (162) 
privy examination to the deed for the lots, telling him at the time 
that he had sold the property for $1,000 in cash and the balance on time, 
and, if the defendants did not want to take the $1,000 and give time on 
the balance, he could raise thc cash for the whole amount. The defend- 
ants declined to sell the property on those terms. Mr. Ellington testi- 
fied that he had made an arrangement with the Raleigh Savings Bank 
to get the balance of $4,000. He demanded the commissions for making 
the sale on 2 December, and the defendants refused to pay the same. 
The defendants' testimony tended to show, on the contrary, that they 
had placed the lots for sale in the hands of several real estate dealers, 
with the understanding that the one who first sold them, according to 
the stipulated terms-that is, $5,000 in cash-should be preferred and 
receive the commissions; that Ellington had met Adams on the street 
and stated to him that he held the lots at too high a price. He after- 
wards-on or about Thanksgiving Day, 1905-told the defendants that 
he had a proposition to makc to them, and that he would pay $1,000 
down and the balance in one and two years, to which the defendants 
replied that they would not accept i t ;  that the sale must be for cash, as 
before agreed upon; that they did not care to sell on time, and had de- 
cided to take the property off the market. Ellington did not say that he 
could give the cash, but merely made a proposal to buy, as above indi- 
cated. There was but one offer-of part in cash and the balance on 
time. The defendants, when this offer was made by Ellington and re- 
fused by them, withdrew the property from the market. There was 
other evidence, and facts bearing more or less upon the controversy, but 
the foregoing is a sufficient statement to present the point decided in 
this Court. No question was made about the actual ability of Corpen- 
ing and Tennille to pay the $5,000. 

The issues submitted to the jury, and the answers thereto, were (163) 
as follows : 

1. Did the defendants withdraw the property from sale in good faith 
before the plaintiff found a purchaser, ready, willing, and able to pay 

. (for the property) ? Ans. "Yes." 
2. I n  what amount, if any, are the defendants indebted to the plain- 

tiff? (Not answered, as the response to the first issue disposed of the 
case.) 

The plaintiff requested the court to instruct the jury as follows: "If 
they found from the evidence that the plaintiff procured a purchaser, 
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able, ready, and willing to pay $5,000 in  cash, before they withdrew the 
property from sale, they should answer the first issue "No," although 
the plaintiff did not tell the defendants that the purchaser would pay 
cash." This instruction was rcfused, and exception taken. 

The coukt then charged the jury as follows: "The burden of proof, 
upon the issue submitted, is on the defendants. Among other things, the 
jury are instructed that, if they find from the evidence that Mr. Elling- 
ton, the plaintiff's agent, as claimed by him, told the defendants, at  the 
interview between them, that he had found a purchaser who desired to 
pay $1,000 cash and the balancc on time, but if i t  was not satisfactory, 
he would raise all the purchase price in cash and pay the same, and the 
defendants then declined to sell, and withdrew the property from sale, 
then the jury will answer the first issue 'No.' But, if you find from the 
evidence that the defendants went to the office of the plaintiff, as they 
were requested to do, and Mr. Ellirigton told] them he had a proposition 
to make them, which was that they $ake $1,000 cash for the property and 
the balance, $4,000, in one and two years, and he did not tell the defend- 
ants that they could get the purchase price, $5,000, cash, at  the time, and 
they withdrew the property from sale in  good faith, and Ellington did 
not tell them they could get the cash for the property until the next day, 
or afterwards, as testified to by them, then the jury will answer the first 

issue 'Yes.' " The plaintiff duly excepted to the charge, and now 
(164) assigns as error the refusal to give its special prayer, and the two 

instructions given by the court. 
There was judgment upon the verdict for the defendant, and the plain- 

tiff appealed. 

Womaclc, Hayes & Pace for plaintif. 
W .  N. Jones and W .  H. Lyon, Jr., for defendhnt. 

WAI,KEE, J., after stating the case: The defendants, having specified 
no definite time for the duration of the plaintiff's employment as their 
broker when they appointed and authorized i t  to sell the lots, had the 
right to terminate i t  at  will, before any contract was effected with a pur- 
chaser, subject, however, only to the ordinary requirement of good faith. 
Abbott v. Hunt, 129 N. C., 403; Sibbald v. Iron Go., 83 N.  Y., 378; 
Cfofin v. Landis, 46 Pa. St., 426; Young v. Trainor, 158 Ill., 428 ; Bailey 
v. Xmith, 103 Ala., 641; Rartley's Appeal, 53 Pa.  St., 212; Hunt v. 
Rousmanier, 8 Wheaton, 174; Ins. Go. v. William, 91 N. C., 69 ; Brook- 
shire v. Voncannon, 28 N. C., 231; Wilcox v. Ewing, 141 U. S., 627. 
The cases which we have so copiously cited will show the different cir- 
cumstances under which this rule of law has been applied, and demon- 
strate the wisdom of it. 



N. C.]  FALL -TERM, 1907. 

TRUST Co. v. .&DAMS. 

There is another principle equally as well settled. A broker who 
negotiates the sale of property is riot entitled to his commissions unless 
he finds a purchaser in  a situation and ready and willing to complete 
the purchase on the terms agreed -upon between him and his principal, 
the vendor. Mallonee v. Yo.ung, 119 N. C., 549; 2 A. and E. Em., 584; 
McGavock v. Woodlief, 20 How. (U. S.), 221. 

Can i t  be that a real estate broker will be uermitted bv the law to 
recover his commissions when he has reported to his principals a sale 
upon terms materially different from those which the latter had stated 
in  their proposal to sell, the offer being thereupon rejected and the prop- 
erty withdrawn from sale? No authority has been cited to us 
which sustains such a proposition as an affirmative answer to the (165) 
auestion would establish. 

I t  was clearly the duty of the broker, in  this case, to communicate to 
his principals the real facts and the true situation, as no doctrine is bet- 
ter settled i n  the law of agency than that the agent must give to his prin- 
cipal notice of all facts, relative to the business intrusted to him, which 
have come to his knowledge and which may materially affect the prin- 
cipal's interests. Tiffany on Agency, p. 415, see. 107; Bumphrey v. 
Robinson, 134 N. C., 432. The relation between the agent and the prin- 
cipal being of a fiduciary nature, i t  results that there must always be the 
exercise of good faith by the former towards the latter. The principal 
reposes confidence in  his agent and is entitled to receive in  return perfect 
loyalty to himself and unselfish attention to his business. There should 
be no conflict between their interests, as the agent must always be free 
and untrammeled in  order to serve his employer with undivided devo- 
tion and fidelity to his trust and an unremitting endeavor to promote 
the success of the matters committed to his charge. Reinhardt on 
Agency, sees. 239 to 246. An agent must also obey instructions and ob- 
serve the terms of the agency; otherwise he does not perform, i n  the eye 
of the Iaw, his full duty towards his principal, and is not entitled to 
receive the compcnsatior~ for his services promised to him in the contract 
of agency. 

We held, substantially, in  Ht~mphreys v. Robinson, st~pr-a, following 
the general principles thus stated, that a real estate broker who fails to 
communicate to his employer any facts known to him and material to 
the transaction he had in charge was not entitled to damages for tht? 
failure of his principal to comply with the contractemade by the broker 
in  his name and on his account with a third person. So here the plain- 
tiff, as agent, failed to disclose to the defendants, who employed i t  to 
sell the lots, the facts as i t  now claims they actually existed. I t s  agent 
reported to them a contract with Corpening and Tenrdle entirely 
different from the one he was authorized to make, and the defend- 



(166) ants had the right then and there to reject the proposition and 
terminate the agency, which they did, according to the findings 

of the jury. We cannot imagine upon what principle of equity, even 
broadly considered, and certainly we have failed to discover any prin- 
ciple of law-under which the plaintiff is er~tiblrd to a conlmission as 
upon a sale made by it, for surely none has been justly earned. I t  is now 
the established doctrine of the courts that, in  the absence of any usage, or 
contract, express or implied, to the contrary, or conduct of the seller pre- 
venting a completion of the bargain by the broker, an action by the lat- 
ter for his commissions will not lie until i t  is shown that he has pro- 
cured and effected a sale of the property upon the terms fixed by the 
vendor. I t  i s  not enough that the broker has devoted his time, labor, or 
nlorley to advance the interests of his employer. Unsuccessful efforts, 
however meritorious, afford no ground of action. Where his acts bring 
about no agreement or contract between his employer and the purchaser, 
by reason of his failure in  the premises, the loss of expended and un- 
remunerated effort must be all his own. H e  loses the labor and skill 
used by him which he staked upon success. I f  there has been no con- 
tract, and the seller is not in  default, then there can be no reward. His  
commissions are based upon the contract of sale. Rapalje on Real Es- 
tate Brokers, sec. 75, and cases cited in the note; Sibbald v. Iron Co., 
83 N. Y., 378. The broker must also act strictly, or a t  least substan- 
tially, according to the authority conferred upon him, in  order to entitle 
himself to the stipulated compensation. Rapalje on Real Estate Brokers, 
sees. 59 and 60. I n  one of the cases cited on the argument by the plain- 
tiff-McDonald v. Smith, 108 N. W. Rep. (Minn.), 292-it is said: "A 
real estate broker, in order to earn a commission for finding a purchaser, 
must either obtain a contract from a proposed purchaser, able to buy, 
whereby he is legally bound to buy on the authorized terms, or he must 

produce to his principal a proposed purchaser who is able, will- 
(167) ing, and ready to buy upon the terms authorized. I t  is not neces- 

sary that the principal and the purchaser actually be brought face 
to face, but the principal must bc notified that such purchaser has been 
found and afforded a full opportunity to make a binding contract for 
the sale of the land on the authorized terms." 

I f  the plaintiff has lost the benefit of its commissions upon a sale that 
i t  could easily have made, the fault was its own, and no blame can attach 
to the defendants. The mistake i t  made was in  trying to obtain little bet- 
ter terms from its principal in  respect to the time for the payment of the 
purchase money. I t  tried to make a sale, contrary to the instructions of 
the principal, in  which payment of the larger part of the purchase 
money was to be deferred, when, in  fact, as i t  now claims, the purchaser 
was ready to pay all in  cash. I t  is plain that a cash sale is what the 
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defendants desired, and it was no doubt more advantageous to them. 
They had a t  least a righk to consider i t  so when they made the bargain 
with the plaintiff. The latter was, therefore, by every consideration of 
good faith, bound to communicate to the defendants the important fact 
that they could get cash for the property. lnstcad of doing so, the plain- 
tiff withheld this information until the defendants had exercised their 
undoubted right to put an end to the agency. 

The jury have found against the plaintiff upon the facts, adopting the 
defendant's version of them. The instruction requested was properly 
refused, under the circumstances, and the charge of the court, which was 
concise and clear-cut, presented the case to the jury in  its proper light. 

No error. 

Cited: Clarlc v. Lumber Go., 158 N.  C., 144; Trus t  Co. v. Goode, 164 
N.  C., 23;  Crowell v. Parker, 171 N.  C., 396. 

(Filed 10 October, 1W7.) 

1. Ejectment-Deeds and Conveyances-Title Passed. 

When, in an action of ejectment, it is shown that the plaintiff has 
acquired title by deed while defendants are in possession of the land in 
dispute, the plaintiff may maintain his action under The Code, see. 177, 
now Revisal, see. 400. 

2. Same-Adverse Possession-Legal Title-Seizin. 
While Itevisal, see. 384, debars plaintiffs from maintaining an action 

, for recovery of realty, unless it appear that they, or those under whom 
they claim, were "seized or possessed of the premises" in question within 
twcnty continuous years next before the commencement of the action, it 
does not apply when the plaintiffs have shown legal title and it appears 
that the defendants' possession has n d  been for twenty continuous years. 

3. Same-Adverse Possession-Legal Title-Color-Presumption. 
There is no presumption that the possession of one under and in subor- 

dination to the legal title is adverse, and when the title is thus claimed 
by adverse possession, or for seven years under color, the burden is upon 
him who relies thereon to show such possession to have been continuous, 
uninterrupted, and manifested by distinct and unequivocal acts of owner- 
ship. 

2 

ACTION tried before Long, J., and a jury, at  January Term, 1907, of 
PENDER. 

From a judgmeut for plaintiff, defendant excepted and appealed. The 
facts sufficiently appear in the opinion of the Court. 
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J.  D. Kerr, James 0. C'arr, Simmons, Ward cE Allen, E. K. Bryan, 
and G. E. McCullen for plaintiffs. 

L. A. Beasley, H. L. Stevens, C. U .  Weeks, and Shepherd & Shepherd 
for  defendants. 

CLARK, C. J. Action to recover land. The defendants excepted be- 
cause the court refused to charge the jury, as prayed, that the plaintiffs 
having failed to show actual possession in themselves, or in  those under 
whom they claim, within twenty years before this action was begun, they 

cannot recover. The plaintiffs acquired their title within said 
(169) period, the defendants being then in  possession. An action of 

ejectment could riot have becn n~aintained under the Statute 32, 
Henry VIII., The Code, see. 1333, which made a conveyance under such 
circumstances void; but that rule was modified by The Code, see. 177, 
now Rev., 400, which provides that "An action may be maintained by a 
grantee of real estate in  his own name, whenever he or any grantor, or 
other person through whom he may derive title, might maintain such 
action, notwithstanding the grant of such grantor, or other conveyance 
be void by reason of the actual possession of a person claiming under a 
title adverse to that of such grantor or other person at  the time of the 
delivery of such grant or other conveyance." Johnson v. Prairie, 94 
N. C., 773 ; Osborne v. Anderson, 89 N. C., 261. Indeed, section 1333 of 
The Code has been later totally repealed by chapter 42, Laws 1899, and 
hence does not appear in the Revisal at  all. 

I t  will be noted that this defense is not under Revisal, sec. 384, for the 
defendants did not prove "twenty years' adverse possession." I t  is true 
that Revisal, sec. 383, debars the plaintiffs from maintaining an action 
for recovery of realty, unless i t  appear that tlrey, or those urrder whom 
they claim, were "seized or possessed of the premises" in question within 
twenty years before beginning the action. But the defendants have not 
shown twenty years' possession, and, the plaintiffs haviug shown the 
legal title, the law carries the seizin to the party having the legal title, 
when neither is in  possession. 

His  Honor was correct in  charging the jury that "The possession for 
seven years under color of title must be continuous, uninterrupted, and 
manifested by distinct and unequivocal acts of ownership, to bar the 
entry of one shown to be or to have been the real owner; and when the 
title is claimed by adverse possession, the burden is on him who relies 

upon such claim to show continuoufi possession. There is no pre- 
(170) sumption that the possession of real estate is adverse." Monlc v. 

Wilmington, 137 N.  C., 322. Revisal, see. 386, provides that pos- 
session by another shall be deemed "to have been under and in  subordi- 
nation to the legal title," unless such possession is shown to have been 

122 



FALL TERM, 1907. N. C.] 

adverse. There was evidence sufficient to go to the jury to locate the 
grants and conveyances under which the plaintiffs claimed. The other 
exceptions need no discussion. The case was largely one for the jury on 
the evidence as to the Iocation of the land in  dispute, and, upon a 
thorough consideration of the exceptions, we find no error of which the 
defendants have cause to complain. 

No error.. 

Cited:  S tewar t  v. McCormicL, 161 N. C., 626, 627; Powle v. W h i t l e y ,  
166 N.  C., 447; Land Co. v. Floyd, 167 N.  C., 687; S.C., 171 N. C., 545. 

J. R. COLLIE v. COMMISSIONERS O F  FRANKLIN COUNTY. 

(Filed 10 October, 1907.) 

Taxation-Constitutional Law-Construction-Public Schools-Constitutional 
Limitations. 

The Constitution must be construed as a whole to give effect to each 
part, and not to prevent one article from giving effect to another article 
thereof, equally peremptory and important. While Article V of the Con- 
stitution is a limitation upon the taxing power of the General Assembly, 
Article I thcreof commands that one or more public schools shall be main- 
tained at  least four months in every year in each school district in each 
county of the State, and should be enforced. Hence, Revisal, see. 4112, 
providing that, if the tax levied by the State for the support of the public 

. schools is insufficient to enable the commissioners of each county to com- 
ply with that section, requiring four months school, they shall levy annu- 
ally a special tax to supply the deficiency, is constitutional and valid, 
though exceeding the limitation of Article V. Anything beyond would be 
void. Barksdale u. Commissioners, 93 N. C., 473, overruled. 

WATXER, J., and CLARK, C. J., concurring. 

CIVIL ACTION, brought to August Term, 1907, of FRANKI~IN superior 
Court by the plaintiff and in behalf of other taxpayers of Frank- 
lin County against the board of commissioi~ers of said county, to (171) 
restrain said board from collection of a tax levied at  the meeting 
of June, 1907, of 1 cent on the $100 worth of property and 3 cents on 
each taxable poll, for the support and maintenance of the public schools 
of the county, in addition to and beyond the limit of 66% cents on the 
$100 worth of property and $2 on each taxable poll, levied for general 
State and county purposes in said county in said year. 

Plaintiff obtained from Hon. C. M. Cooke, judge resident of the 
Fourth Judicial District, a temporary restraining order, returnable be- 
fore himself. Upon the hearing his Honor dissolved the restraining 
order, and plaintiff appealed. 

123 



I N  T H E  SUPREME COURT. [I45 

William If. Rufin for plaintif. 
F. S. Spruill, Charles B. Aycock, and I Z .  B. White f o r  defendant. 

BROWN, J. I t  is admitted that the questions presented by this appeal 
have been passed upon adversely to the contention of the defendant in  
two cases-llarl;.s&le v. Comrs., 93 N. C., 473, and Board of Edhcation 
v. Comrs. of Bladm, 111 N. C., 578. We are now asked to review those 
cases and disregard thein as precedents in the decision of this case. As 
those cases involve a construction of certain sections of the Constitutio~ 
relating to a question of taxation, and involve no right affecting the life, 
liberty, or property of the citizen, we can see no reason why they should 
continue to guide us if time and reflection have convinccd us that they 
arc not correct interpretations of the letter and spirit of our organic law. 
We are not lacking in respect for the opinion of the eminent judges who 
decided those cases, because we happen to differ from them in our efforts 
to gather from that instrument the true intent and purpose of its 
framers. The doctrine of stare decisis is worthy of all respect, and 

should be accorded due wcight in the consideration of all cases, but 
(172) the doctrine, where i t  does not involve the rights of the citizen, 

should not be carried to that extreme where i t  becomes an obstruc- 
tion to the carrying out of other provisions of the Constitution intended 
to promote the progress, prosperity, and welfare of the people. Again, 
i t  must be remembered that the cases cited are somewhat weakened as 
authoritative precedents by dissenting opinions in  each of acknowledged 
power and force of reason. Section 1, Article V, of the Constitution 
directs the levying of a capitation tax by the General Assembly "which 
shall be equal on each to the tax on property valued a t  $300 in  cash." 
. . . "And the State and county capitation tax combined shall never 
exceed $2 on the head." Section 6 of the same article enacts that '(The 
taxes levied by the commissioners of the several counties for county pur- 
poses shall be levied in the like manner with State taxes, and shall never 
exceed the double of the State tax, except for a special purpose, and 
with the special approval of the General Assembly." Article I X  of the 
Constitution, after declaring that "religion, morality, and knowledge 
being necessary to good government and the happiness of mankind, 
schools and the means of education should be forever encouraged," com- 
mands, i n  section-3 thereof, that one or more public schools shall be 
maintained a t  least four months in  every year in each school district i n  
each county of the State; and further provides that, '(if the commis- 
sioners of any county shall fail to comply with the aforesaid require- 
ments of this section, they shall be liable to indictment.'' At every ses- 
sion the General Assembly has endeavored to give effect to this section 
of the Constitution by providing that, if the tax levied by the State for 
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the support of the public schools is insufficient to enable the comrnis- 
sioners of each count? to comply with that section, they shall levy an- 
nually a special tax to supply the deficiency, to the end that the public 
schools may be kept open for four months, as enjoined by tho Constitu- 
tion. Revisal, see. 4112. It is admitted that, in  the Barksdale 
case, this Court' held that the sections quoted from Article V are (173) 
a limitation upon the taxing power of the Legislature, and control 
Article IX;  so that, if the taxes levied in  accordance with that limitation 
and equation are insufficient to support the public schools for four 
months, the commissioners cannot be compelled to levy more, and that 
the act of the General Assembly requiring i t  is void. The Barksdale 
case was approved and followed in  the Bladen case, and the mat%r so 
exhaustively discussed in  the opinions of the Court and of the dissenting 
judges i n  both cases that i t  is difficult to add anything new to the con- 
troversy, and i t  is unnecessary to repeat the argument set forth in their 
opinions. We agree with the Court in  those cases, that Article V is a 
limitation, generally, upon the taxing power of the General Assembly. 
Nor are we called upon to hold that the tax to supplement the school 
fund in  each county, directed by the statute to be levied in  case of need, 
may .be upheld as a "necessary county expense7' or as a "special tax'' for 
a special purpose. I t  is unnecessary in  the construction we give to the 
Constitution, to place our decision upon any such grounds. We hold, 
with Mr. Justice Merrimon in  the Enrlcsdlale case, that, while this limita- 
tion upon the taxing power of the General AssernbIy prevails generally, 
i t  does not always prevail, and that i t  should not be allowed to prevent 
the giving effect to another article of the same instrument equally per- 
emptory and important. We must not interpret the Constitution liter- 
ally, but rather construc i t  as a whole, for i t  was adopted as a whole; 
and we should, if possible, give effect to each part of it. The whole is 
to be examined with a view to ascertaining the true intention of each 
part, and to giving effect to the whole instrument and to the intention of 
the people who adopted it. Coke Lit., 381a; Cooley Const. Lim. (7  Ed.), 
p. 91. 

Of the two constructions which have been given i t  in  tho cases cited, 
we prefer to adopt that which, while properly limiting the power of 
taxation as to matters not cmbraced in  the Constitution, leaves i t  
within the power of the Legislature to give effect to one of its (174) 
most important and peremptory commands. While i h e  Genera1 
Assembly must regard such limitation upon its power to tax, as defined 
in many decisions of this Court, when providing for the carrying out of 
objects of its own creation and the ordinary 'and current expenses of the 
State Government, yet, when i t  comes to providing for those expenses 
especially directed by the Constitution itself, we do not think the limita- 
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tion was intended to apply. Although the Legislature must observe the 
ratio of taxation between property and the poll provided in Article V, 
section I, i t  is not required to obey the limitation upon the poll and the 
property tax, if thereby they are prevented from giving effect to the pro- 
visions of Artiele I X .  I t  is better, we think, to hold that such limitation 
applies to legislative creations, rather than let i t  hinder constitutiorral 
commands. The purpose of our people to establish by taxation a general 
and uniform system of public schools, wherein tuition shall be free of 
charge to all the children of the State, and that such schools should be 
open every year for at  least four months, is so plainly manifest in  
Artieie I X  of the Constitution that we cannot think i t  possible they ever 
intended to thwart their clearly expressed purpose by so limiting taxa- 
tion as to make i t  impossible to give effect to their directions. The rea- 
sons which induced the people to adopt Artiele I X  are set forth in its 
first section, and they are so exalted and forcible in their nature that we 
must assume that there is no article in  our organic law which the people 
regarded as more important to their welfare and prosperity. This con- 
viction is greatly strengthened when we find that the only criminal 
offense defined and made indictable by the instrument is one created 
especially to enforce obedience to its specific commands in  respect tb the 
establishment of four-inontlrs schools. In commenting upon this Mr. Jus- 
tice A very well says : '(It is difficult to understand why this widc depart- 

ure from the usual course was made, unless we interpret i t  as 
(175) emphasizing the intent of the framers of the Constitution that 

the officers held subject to this uirusual liability should have power 
coextensive with their accountability." Board v. Comrs., 111 N. C., 585. 

"Schools and the means of education shall forever be encouraged," 
says the Constitution. Why?  Because they foster religion and morality, 
which, with knowledge, are neccssary to good govcmmcnt. The people 
expressed their willingness to incur such expense because of the great 
good resulting therefrom. I t  is hardly probable they intended by a pre- 
vious enactment in the same instrument to render i t  impossible to carry 
out purposes expressed in  such earnest and unmistakable language. Our 
people regarded the subject of education as of the highest and most essen- 
tial importance, and there is no provision in our Constitution which is 
clearer, more direct or commanding in  its terms than Artiele I X .  As 
said by Judge Mcrmhon, "Its framers, whatever else may be said of 
their work, seem to have been especially anxious to establish and secure 
beyond peradventure k, system of free popular education." Barksdale v. 
Comrs., 93 N. C., 483. This sentiment has grown greatly in  the hearts 
and minds of our people since that section of the Constitution was 
adopted. So great has been its growth that they have in  recent years 
adopted an educational qualification as a prerequisite to exercising the 
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electoral franchise. Const., Art. TI, see. 4. This places an additional 
obligation upon us to provide full educational facilities for the youth 
of the State, who otherwise may grow up in ignorance and be disquali- 
fied to take their just part in  the administration of our Government. 

The construction placed upon the Constitution by the Barksdale de- 
cision has been found to be an especial handicap upon the country 
schools. I n  the cities and towns, generally, special taxes are levied by 
a vote of the people, graded schools established, and the requirements of 
the Constitution more than complied with. Very many country 
schools cannot continue opcn for four months unless the tax pro- (176) 
scribed by the act is levied. The country school is the nursery 
of the largcr part of the bone and sinew of this land. I t  carries a greater 
responsibility than the city schools in proportion to its advantages, for, 
as is well said by a recent writer, "It is charged not only with its own 
country problems, but with the training of many persons who swell the 
population of cities. The country school is within the sphere of a very 
definite series of life occupations." 

Thus i t  is seen that Article V vitally affects all the leading purposes 
of the Constitution. It ,  therefore, becomes more imperative than ever 
that, if i t  reasonably can be done, we should givc the instrument that 
construction which will effectuate and carry out its wise and beneficent 
provisions. We think we do this when we hold that the limitation con- 
tained in Article V was not intended to restrain and trammel the Gen- 
eral Assembly in  providing the means whereby the boards of commis- 
sioners of the different countids are enabled to perform the duties en- 
joined by the Constitution and give to the people public schools for at  
least four months in  each year. Instead of prescribing the rate of tax 
to be levied for the purpose of a four-months school, the General Assem- 
bly properly and wisely left the amount to be levied to be determined by 
the county authorities of each county. I n  some counties i t  may not be 
necessary to levy any tax, while in  others some tax, differing in  amount, 
will have to be levied and collected in  order to carry out the directions 
of the law. I n  levying the tax the boards of commissioners must observe 
the equation between property and poll fixed in  the Constitution. I n  
estimating the tax necessary beyond the limit of 6635 cents on property 
and $2 on the poll to give a four-months term, no longer period may be 
considered. When the four-months requirement is fulfilled, the limit of 
taxation fixed in  Article V necessarily takes effect, and anything 
beyond that would be void. The taxes levied and collected in (177) 
pursuance of the act constitute a special fund, supplemental to 
the  general school fund, and must be devoted exclusively to procuring 
four-months terms of the public schools in  those counties or districts 
only where, for lack of funds, they are kept open for a shorter period. 
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After careful consideration of the matter, we are of opinion that the 
judgment of the Superior Court dissolving the restraining order 
should be 

Affirmed. 

WALKER, J., concurring: The provisions of the Constitution having 
any special bearing upon the question presented in  this case are as 
follows : 

"The General Assembly shall levy a capitation tax on every male 
inhabitant of the State over 21  and under 50 years of age, which shall 
be equal on each to the tax on property valued at  $300 in  cash." Art. 
V, sec. 1. 

"The proceeds of the State and county capitation tax shall be applied 
to the purposes of education and the support of the poor, but in  no one 
year shall more than 25 per cent thereof be appropriated to the latter 
purpose." Art. V, sec. 2. 

"The taxes levied by the commissioners of the several counties for 
county purposes shall be,levied in  like manner with the State taxes, 
and shall never exceed the double of the State tax, except for a special 
purpose, and with the special approval of the General Assembly." Art. 
V, sec. 6. 

"Religion, morality, and knowledge being necessary to good govern- 
ment and the happiness of mankind, schools and the means of education 
shall forever be encouraged." Art. IX, soc. 1. 

"The General Assembly, a t  its first s'ession under this Constitution, 
shall provide, by taxation and otherwise, for a general and uniform sys- 

tem of public schools, wherein tuition shall be free of charge to 
(178) all the children of the State between the-ages of 6 and 21 years." 

Art. IX, Sec. 2. 
"Each county of the State shall be divided into a convenient number 

of districts, i n  which one or more public schools shall be maintained at  
least four months i n  every year; and if the commissioners of any county 
shall fail to comply with the aforesaid requirements of this section they 
shall be liable to indictment." Art. IX,  sec. 3. 

"All moneys, stocks, bonds, and other property belonging to a county 
school fund, also the net proceeds from the sale of estrays, also the clear 
proceeds of all penalties and forfeitures and of all fines collected in the 
several counties for any breach of the penal or military laws of the 
State, and all moneys which shall be paid by persons as an  equivalent 
for exemption from military duty, shall belong to and remain in the 
several counties and shall be faithfully appropriated for establishing 
and maintaining free public schools in  the several counties of this State : 
Provided, that the amount collected i n  each county shall be annually 
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reported to the Superintendent of Public Instruction. Article I X ,  sec- 
tion 5. 

"No county, city, town, or other municipal corporation shall contract 
any debt, pledge its faith, or loan its credit, nor shall any tax be levied 
or collected by any officers of the same, except for the necessary expenses 
thereof, unless by a vote of the majority of the qualified voters therein." 
Art. VII, sec. 7. 

I t  is a well recognized rule in  the interpretation of constitutions-and 
the same principle-extends to statutes andcontracts-that, in case of any 
ambiguity, the tvhoIe instrument rriust be examiaed and considered, i n  
order to determine the meaning and legal effect of any part of i t ;  and 
the construction should be such as to give effect to the entire instrument, 
and not raise any conflict between its several provisions, if this can pos- 
sibly be avoided. Black Const. Law, p. 67, sec. 41. There is one case 
i n  our Reports which has bcen cited frequeutly as establishing 
the doctrine that the provisions of the Constitution are all man- (179) 
datory-S. v. Patterson, 98 N. C., 660. I have never been able 
to give the full assent of my mind unreservedly to this proposition, 
broadly stated as i t  is in  that case and as i t  has been construed by this 
Court to be. A large part  of our present Constitution was not the vol- 
untary expression of the will of our people, for many of the most intelli- 
gent of them were, at  the time i t  was adopted, under the ban of pro- 
scription and were not permitted to take any part in  framing it. But, 
notwithstanding this deplorable fact, i t  contains many commendable 
features, and among them those which I have already quoted, and 
which, i n  my opinion, are of such, an important and essential nature as 
to be mandatory upon us. When the people have clearly ordained what 
shall be done, we, as judges, have nothing to do but to obey and to 
execute their will. Whether the particular provisions in qucstion are 
wise or unwise is not for us to determine. We must give proper effect to 
each part, and to the whole, so as to fully execute the general purpose, 
if possible, with harmonious precision. After a most careful reading 
again of the entire Constitution of our State, and a study of its general 
scope, and the specific purpose of its framers, as shown in its several pro- 
visions concerning public schools and taxation, I am constrained to 
believe that the duty of educating the people, as enjoined by the Con- 
stitution, is one of its leading and controlling ideas, and was so intended 
to be, and the plan devised for providing the necessary means of dis- 
charging this duty was considered in  the general scheme of taxation to 
be of paramount importance. I n  Article I X  the very first declaration 
is, that religion, morality, and knowledge lie at  the very foundation of 
all good government. And who can doubt the correctness of this propo- 
sition? They are the essential prerequisites, if I may so speak. With- 
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(180) out intelligence, properly cultivated and directed, good govern- 
ment would be almost impossible, especially where the particular 

form of State policy depends so largely upon the will of the people as 
i t  does in  a rcprcsentative democracy. I may go further, and assert 
that this principle is applicable generally to all forms of society and 
lies a t  the foundation of all human ivstitutions. Good government be- 
gins a t  the fireside, is nourished in  the schoolhouse, and gradually de- 
veloped in  the council chamber and le$slative halls, on the hustings and 
i n  the forum, and refined, purified, and ennobled by the holy precepts 
of religion and mora!ity as taught i n d  inculcated in  the sanctuaries of 
the people. What the State needs to make her great and prosperous are 
good minds and good men. She is apt always to have the beneficent 
influence of good women in  her homes. Education, religion, and moral- 
i ty must be the cornerstones of all successful government. 

I have made these general observations for the purpose of showing 
that the provisions of the Constitution as to the education of the masses 
being of supreme importance, i t  must of necessity be held to be sorne- 
thing apart from others not relating to that subject, and to be highly 
mandatory. I t  cannot be subject to any limitation of taxation, for the 
very terms by which the duty to educate the people is enjoined are 
altogether independcnt of the provision establishing a limitation of the 
taxing power, and are just as imperative. 

I t  was necessary to support the Government, and, therefore, to pro- 
vide i t  with the means of defraying its expenses by taxation, the only 
method by which this could be done. I t  was well to prescribe an equa- 
tion or ratio of taxation, and conscqucntly a limit beyond which the 
taxing power should not be permitted to impose burdeus upon the peo- 
ple, as is done in the Constitution; but i t  is a grave mistake, I think, to 
suppose for a moment that this limitation, which, of course, is finally 
determined by the proportion of taxation and the maximum of the poll 
tax, was intended to have any necessary connection with the other pro- 

visions in regard to the duty to educate the people. The two 
(181) articles are, and werc manifestly intended to be, separate and dis- 

tinct. The public schools must be kept ope11 for the required 
time, and a t  the same time the Government, both State and local, must 
likewise be maintained. One is just as mandatory as the other. 

The prohibition of the Constitution against doubling the State tax for 
county expenses, except for a special purpose, and then only with the 
special approval of the General Assembly (Art. V, see. 6) )  has no essen- 
tial relation to the educational article of the Constitution, as, by the ex- 
press language of Article V, section 6, i t  is restricted to taxation for 
county purposes, strictly speaking-that is, those which arise in  the 
ordinary administration of county affairs; nor can i t  be successfully 
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asserted that the education of the people is a "special purpose," within 
the meaning of that section. I t  i s  emphatically a general one, and of 
the first importance, and is so clearly defined to be in  Article I X .  I t  
may well be conceded that the just and equitable principle involved in 
the equation of taxation may be beneficially applied to all forms of tax- 
ation and for all purposes, as this Court held should be done i n  the case 
of taxation by cities and othcr public or municipal corporations, under 
Article V I I ,  section 9 (which, by examination, will be found to bear a 
close resembIance to the provisions of Article V, section 3, requiring uni- 
formity i n  the taxation of property a t  its true value, or, as i t  is some- 
times expressed, a d  valorem)-Rehond v. Comrs., 106 N. C., 122; 
Young v. Hendemon, 76 N. C., 420; liTrench v. Wilmington, 75 N. C., 
477-although, by the same authorities, i t  was adjudged that the rule 
i n  regard to the limitation of taxation did not apply to such corpora- 
tions. 

I n  passing, I may remark that I do not take the view of Article V, 
section 6, which seems to be indicated in  several opinions of this Court, 
namely, that the doubling of the State tax for county purposes has any 
necessary connection with either the equation or limitation of tax- 
ation. This prohibition against counties exceeding the double of (182) 
the State tax may, in  practice, well come into play before the 
limit of taxation-that is, 66% cents on the $100 worth of property-is 
ever reached. F o r  illustration: The State tax may be as low as 10 
dents on the $100 of property a t  its true value, i n  which case the county 
might double, or levy a tax of 20 cents, making a total of State and 
county taxation equal to 30 cents on the $100 in  value of property. The 
rate would be still short of the limit by 36% cents. The extreme limit 
of taxation prescribed to the counties, and the largest levy that could be 
made by them under this provision (Article O; section 6)) would be 
reached only where the State should levy a property tax of 22?/9 cents 
on thc $100 of value, when the counties could levy 44% cents without 
the special approval of the General Asscmbly or for a special purpose. 
The limit prescribed to the counties would, of course, be decreased in  
the proportion that the rate should be increased for State purposes. Even 
where the general limit of taxation is not reached by the counties in 
doubling the State tax, they would have no power under Article V, sec- 
tion 6, to increase their rate, except for the purpose therein specified, 
and with the special approval of the General Assembly. I f  the rate for 
State purposes is 20 cents, that of the counties must not be over 40, un- 
less an increased rate is constitutionally authorized by the General As- 
sembly. 

The general limit of taxation is fixed, of course, at  6835 cents on the 
$100 in  value of property, as I have already indicated, by the provision 
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in  regard to the equation, and the maximum of the poll tax, which is 
$2 on the $300 of property a t  its true value in cash. Const., Art. Q, 
see. 1. All the above provisions were evidently intended to apply to 
taxes laid for general State and county purposes, and could not by any 
admissible rule of interpretation apply to the taxes required for the sup- 
port of the schools. I t  was regarded of such momentous importance to 

educate the people that a separate and distinct provision was made 
(183) for that purpose and an  entire article of the Constitution devoted 

to the subject, the only restriction imposed upon the power to tax 
for the education of the people being the provision which requires that 
one or more public schools shall be kept open at  least four months in  
every year in  each school district. Article IX, section 3 (2  Revisal, 
p. 618)- This requirement was considered as so vital to the welfare of 
the State that i t  was made indictable if the officers who were charged 
with this supreme duty failed to comply with this plain mandate of the 
Constitution. When a duty is prescribed, or when a power is conferred 
by the Constitution, or even by statute, every means and every other 
power necessary to execute the primary purpose is also considered as 
granted. I t  is distinctly enjoined by the Constitution that the people 
shall be educated, and for this purpose i t  is ordained that there shall be 
a "general and uniform system of public schools," with free tuition to 
all children between the ages of 6 and 21 years ; and i t  is further com- 
manded that the General Assembly shall, even at  its first session, pro- 
vide, by taxation and otherwise, for the execution of that provision. Cah 
we escape the conclusion that the framers of the Constitution of 1868, 
as amended i n  1815, intended that commissioners of the counties should 
do a certain thing, with a heavy penalty imposed in  case of their de- 
fault, and yet be deprived of the power of performing their duty? What 
an imperfect syllogism and what an impotent conclusion! When we 
concede the duty as a correct premise, the opposite result is inevitable, 
if we reason logically. The chief purpose of the framers of the organic 
law was, that the people should be educated, without regard to the rais- 
ing of the necessary expenses of government for other purposes ; but, 
according to the only true principle of democracy (using that word as 
describing a particular form of government and not i n  any partisan 
sense), that no more of the people's earnings should be exacted of them 

than is necessary for the support of their Government, economic- 
(184) ally administered, which should really be the true principle of 

taxation in  all government, whatever may be its form. 
I t  is true, the people have agreed to support their Government in all 

its branches by the method of taxation, consisting in  reasonable imposi- 
tions laid down upon persons and property, by a standard which they 
deemed fair  and just to all; but their leading desire was that their chil- 
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dren should receive the advantages of education, so that not only should 
the Government proceed in the exercise of its ordinary functions for 
their benefit and advantage, but that the people of thc State should be 
elevated i n  the scale of intelligence and prepared to enjoy the true bless- 
ings of liberty and prosperity for which the compact of government was 
formed, and, moreover, to further' advance their welfare and happiness. 
This was of the first consideration. 

I am now brought to my second proposition-whether the education 
of the people is so far  required by the organic law as to have become a 
necessary expense of the Government, within the meaning of Article 
V I I ,  section 7, of the Constitution. I t  is not for me to say, in  constru- 
ing that instrument, whether its provisions make for the best interest of 
the people. I must ascertain the will of the people from what they have 
said, and not from what I think they should have said-not meaning at  . 

all to imply that they have not spoken wisely, and truly expressed their 
intention. I f  there is a deliberately conceived and carefully stated prin- 
ciple in  their Constitution, and one which i t  is perfectly evident they 
desired to be clearly understood and rigidly enforced, i t  is that embraced 
i n  sections 1, 2, and 3 of Article IX, in  regard to the schooling of the 
children of the State. They intended that the State should no longer be 
debased or retarded in  its progress by the ignorance of its people. I t  is 
plain that those who wrote these sections knew, as any intelligent citizen 
knows, that the surest way to obtain good government, and to en- 
joy it, is to know how to appreciate its blessings and to be able (185) 
to perpetuate i t  by a proper and intelligent use of it. When i t  
was, therefore, declared that the people must be educated, i t  was just as 
binding an  injunction that the means to that end must be supplied by 
taxation as i t  was that the counties or even the State Goverrrmerlt should 
be supported. Why not? I t  became, therefore, by the very ternis of the 
command, a public necessity, because the people, in their Constitution, 
have so declared, and logically, therefore, a nccessary cxpense. 

Why is one essential mandate of the Constitution any more binding, 
or obedience to i t  any more obligatory, than another? What the framers 
of the Constitution meant was this: That the State and county govern- 
ments should be maintained by taxation (with certain qualifications), 
which should be laid upon a principle of equation or due proportion be- 
tween property and taxes, and within a certain limit; but that, in  addi- 
tion to this sovereign power and corresponding duty, so necessary to the 
vigorous life of the Government, there should be another, which is 
equally vital to its continuance under just and wise laws, and that is the 
separate and independent right to educate the people, by taxation also, 
to the extent that i t  might be necessary to keep open to all the children 
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between certain ages the public schools of the State for "at least four 
months i n  every year." Const., Art. I X ,  sec. 3. 

To my mind, at  least, it is perfectly clear that this power of taxation, 
in  order to educate and enlighten the people, is not i n  any way subject 
to the provision as to the limit of taxation fixed by other articles and 
sections of the Constitution, but what, is known as the equation may be 
just and not necessarily inconsistent with Article I X ,  and perhaps 
should be observed. I t  is not required now that I should cxpress any 
binding opinion as to this matter. When the Constitution prescribes 

only one limit to taxation for school purposes, as I have shown 
(186) has been done by the clearest implication, we, as a court, have no 

right to substitute another. 
I t  is provided by Article V, section 2, that a spccified part of the pro- 

ceeds of the State and county capitation tax shall be applied to the pur- 
poses of education, and by Article IX, sections 4 and 5, that certain 
property therein enumerated shall also be applied to the same purpose; 
but if this is  not sufficient to keep the schools open as required to be 
done by Article IX, section 3, then i t  is the paramount duty of the 
Legislature to provide by taxation for a strict compliance with the latter 
section, without regard to any restriction on taxation, except in  the 
respect herein already indicated. 

I t  may be a question worthy of serious reflection whether, by the 
recent amendments to the Constitution, which relate to suffrage and 
which were adopted for the purpose of securing an intelligent electorate, 
and prescribing an educational test for the voter, i t  has not become the 
duty of the State to educate her people, and, by reason thereof, such 
education has become a necessary expense, to be met by appropriate 
taxation, imposed as in  like cases, as I have already substantially 
argued. Those amendments to our organic law were, in  my opinion, a t  
least, as now advised, lawfullx passed and ratified, and were a rightful 
and sagacious exercise of the power of the people of this State, under 
the Federal Constitution, to protect themselves a t  the ballot box against 
the untold consequences of ignorance, illiteracy, and vice. What is more 
essential to good government and the peace and good order of society 
than that the voter should be able to intelligently decide f o r  himself upon 
all public questions which concern the general welfare, and to select hon- 
est and capable men to represent him in the offices and councils of the 
State? And wherein is there any departure from constitutional princi- 
ples if each man is given a fair chancc by the law to qualify himself to 
exercise this important right and principle, when the people rule and 
declare what this law shall be? That is all these amendments seek 

to secure; and if there is anything to be found in  the Con- 
(187) stitution of the State or of the United States that will prevent a 



N. C.] FALL TETCM, 1907. 

consummation so devoutly to bc wished, i t  would be strange, indeed, and 
evcry canon of construction should exclude such a meaning of its pro- 
visions unless i t  has been most plainly and clearly expressed. There 
must be no loose implication in favor of it. But these amendments have 
imposed the duty upon the State to prepare its. people to enjoy the 
righk and advantages that will accrue from self-government by qualify- 
ing them to exercise the elective franchise, and in  order to do this i t  
perhaps became a public necessity that the schools be kept open, as 
required by the Constitution, so that the benefits of education can be 
accessible to all. 

CLARK, C. J., concurring: The requirement of the Constitution (Art. 
IX, sec. 3) that the "public schools shall be maintained a t  least four 
months in  every year" (besides making the county conlmissioners in  any 
county failing to do this indictable), and the prohibition i n  the Consti- 
tution (Art. V, see. 1 )  that the State and county taxation shall not 
exceed 66% cents upon the $100, are both imperative. There should 
have been a t  no time any difficulty in  enforcing both. The trouble has 
been to find between the amount levied for Statc taxes, when added to 
that required for four-months schools, and the 66% cents limitation, a 
margin of taxation large enough to defray the necessary expenses of the 
county. I n  thirty-eight counties such margin is large enough to provide 
for necessary county expenses, but in  fifty-nine counties i t  is not. 

The error has been in  assuming that in  such case the necessary ex- 
penses of the county came first. Such is not the mandate of the Consti- 
tution. The maintenance of schools for four months in each county is 
imperatively commanded. I f  the margin left is not sufficient to raise 
enough money to defray the necessary expenses of the county, 
taxes for that purpose can bc levied, without a vote of the peo- (188) 
ple, by approval of the General Asscrnbly. Const., Art. V, sec. 6, 
and Art. X, see. 7 ;  Vaughan v. C o m ~ s . ,  117 N. C., 429. That permis- 
sion has been practically, though perhaps not very explicitly, given by 
the statutes authorizing and requiring county commissioners to provide 
for the county purposes named in the laws concerning them. 

Cited: a. R. v. Comrs., 148 N. C., 238; HollowelZ v. Borden, ib., 257; 
Board! of Bducation v. Comrs., 150 N.  C., 121. 
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GEORGE B. WEBB r r  AL. v. 1'. R. BORDEN ET AL. 

(Filed 10 October, 1W7.) 

1. Deeds and Conveyances-Fraud or Mistake-Pleadings-Evidence. 
When plaintiff Claims under a deed, the terms and provisions of which 

a re  set forth in the complaint, in  the absence of any averment of mistake, 
they will not be p e r ~ n i t t d  to introduce testimony for the purpose of show- 
ing a mistake of the draftsman. The sirme principle applies when the 
original deed is lest and a substituted one is set out in the complaint. 

2. Same - Mistake - Correction -Chain of T i t le  - Pleadings - Questions 
for Jury. 

A plaintig in an action for the recovery of land may. upon proper aver- 
ment and proof of mistake, have a deed in his chain of title corrected. 
?'he facts upon which the equity for correction is  based must be alleged, 
to  the end that, if denied, a n  issue may he sulmitted to the jury. 

3. Same-Trusts and Trustees-Ouster-Action. 

When the trustees holding lands impressed with a n  active trust in 
favor of J. B. for life, remainder to themselves, permit J. B. to be ousted 
by a stranger, such ouster puts the trustees to their action, and the 
statute of limitations began t o  run against them from the ouster. 

4. Same-Trusts and Trustees-Ouster-Limitations of Actions. 

Under Rcvisal, sec. 1580, trustees a re  seized as  joint tenants and not a s  
tenants in common; where there is im ouster of J. B., the cpstui que trust,  
under a deed made by o i ~ r  of them, acting a s  commissionc'r under a judi- 
cial proceeding, to a third party, such deed is color of title. The seven 
years statute of limitations will bar the right of entry of all the trustees 
and their ccstuas quc trustent. 

5. Same-Trusts and Trustees-Fraud or Mistake-Equity. 

Land was granted to several children in trust to pay over the rents and 
profits to their father, and provide a home thereon for him and his family 
for life, remainder to the children, trustees. In  proceedings for partition 
before the clerk, one of the children was appointed commissioner to sell; 
and did sell, and, by deed, for a valuable consideration, convey the land 
to one under whom defendant claims title. The children, trustees and 
remaindermen, seek to set aside the deecl of the commissioner for fraud 
participated in  by him and the clerk of the court, since dead, upon the 
parol testimony of the commissioner: HcZd, after the l a ~ ~ s e  of twenty- 
seven years courts of equity will riot interfere. 

WATXER, J., dissenting. 

(189) ACTION tr ied before Webb, b., a n d  a jury, at October Term, 
' 1906, of LENOIR, f o r  the  recovery of a lot  i n  t h e  ci ty  of Kinston. 

The fac t s  mater ial  to  a n  understanding of the  appeal,  a s  shown b y  
admission i n  the pleadings a n d  the uncontradicted evidence, a r e :  The 
title to the land  i n  controversy was, p r io r  t o  1 March,  1869, i n  J a m e s  B. 
Wcbb, fa ther  o f  plaintiff, George B. Webb, a n d  those under  whom the 
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feme plaintiff, Emma P. Webb, claim. On 1 March, 1869, the land was 
sold by the sheriff of Lenoir County, under executions issued upon judg- 
ments against said James B. Webb, and conveyed to Mary M. Webb, his 
daughter, who intermarried with Robert S. Hay. Plaintiffs allege that, 
subsequently,, in  1869, the said Mary M. Webb conveyed said lot of land 
by deed in  fee simplc, as tenants in  common, to Benjamin T. Webb, 
George B. Webb, N. H. Webb (now the wife of H. G. West), J. W. 
Webb, Carrie J. Webb (now the wife of D. I<. Midycttc), Ernma Webb 
[now the wife of T. W. Noland), and Martha J. Webb, subsequently 
the wife of one Lewis Meyer, and who has since died, leaving as 
her only heirs a t  law Lily and Daisy Meyer surviving her. That (190) 
in  said deed mentioned in  the fourth paragraph of this conlplaint 
the said Jamcs B. Webb was given and granted an estate in said lot of 
land for his own life, the grantees named in said fourth paragraph to 
have and to take their interest in  the same after the death of the said 
James B. Webb. That the said deed was rccordcd in  the register's office 
of Lenoir County and said State, in book No. 42, page 295, the records 
of which have been destroyed by the firc of 1878 or 3880, except the 
index thereto, and the said deed itself is lost or destroyed and cannot be 
found, after a thorough search therefor. That the said Mary M. Wcbb, 
who, on 28 June, 1881, was Mary M. Hay, wife of Robert S. Hay, did, 
together with her said husband, execute, on said 28 June, 1881, another 
deed in place of said lost or destroyed deed, conveying said lot of land 
in  the same way and manner as did the said lost or destroyed deed, 
except as to Martha J. Webb, who intermarried with one Lewis Meyer, 
and she having died prior to said 28 June, 1881, her share in-said lot of 
land is  in  the substituted deed conveyed to her only heirs a t  law, Lily 
and Daisy Meyer. (See said deed, recorded i n  said county and State, in 
the register's office, in book No. 6, pagcs 558, 559, 560, as part of this 
complaint.) 

The deed of 1 June, 1881, referred to, was put i n  evidencc, and con- 
tained the following language: "That whereas, on or about the first day 
of March, A. D. 1869, thc said Mary M. Hay, then Mary M. Wcbb, for 
and in  consideration of natural love and affection, did sell and convey 
to the said Benjamin T. Webb, George B. Webb, N. M. Webb (now 
N. M. West), J. W. Webb, Carrie J. Wcbb, Emma Webb, and Martha 
J. Webb (mother of the. said Lily and Daisy Meyer), and their heirs, 
certain tracts or lots of land in the county of Lenoir, in  and near the 
corporate limits of the town of Kinston, . . . adjoining the lots 
of John Ennis and John D. Long; and whereas the said lots of land 
were by the said Mary M. Hay, then Mary M. Webb, conveyed and 
assigned to the said B. T. Webb and others, and their heirs, by 
a certain deed of absolute conveyancc, duly executed, but with (191) 
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the special trust and confidence that they, the said B. T. Webb and 
others, pay over and deliver to their father, James B. Webb, the rents 
and profits of said lands during his natural life, and that the said J. B. 
Webb be allowed to occupy the said premises as a home for himself and 
family during his natural life; and whereas the said deed of conveyance 
is  now supposed to be lost: Now, therefore, this identure witnesseth, 
that for and in  consideration of the foregoing premises, together with 
the further consideration of the love and affection to them, the said 
B. T. Webb and others, borne by the said Mary M. Hay  and husband, 
Robert S. Hay, have given, granted, released, confirmed, and quitted 
claim, and by these presents do give, grant, release, confirm, and quit- 
claim unto the said B. T. Webb and others, their heirs and assigns, all 
their right, claim, interest, and property in  and to the aforesaid parcels 
of land, to have and to hold to them, the said B. T. Webb and others, 
and their heirs in  fee simple, forever. But with this special trust: that 
they pay over annually and deliver to James B. Webb the rents and 
profits of said lands for and during his natural life, and they permit the 
said James B. Webb to occupy and use said premises as a home for him- 
self and family during the term of his natural life." 

On 17 December, 1874, B. T. Webb, one of the sons of James B. Webb, 
executed a deed, describing said lots, to R. Mr. King, in  which are set 
forth the following recitals: 

"Whereas, Benjamin T. Webb, commissioner appointed by the court 
to sell a certain lot of land mentioned in the petition of B. T. Webb, 
Lewis Meyer and wife (Martha Jane),  George B. Webb, Nannie Webb, 
Caroline J. Webb, Emma Webb, and James B. Webb and wife, Mar- 
garet; and whereas, in pursuance to the order of said court, I, Benjamin 

T. Webb, commissioner as aforesaid, having advertised said lot 
(192) of land, agreeably to law and agreeably to the order of said court, 

for more than thirty days, did expose the same at public sale at  
the courthouse door in  the town of Kinston, Lenoir County, on 14 De- 
cember, 1874, when and where Richard W. King became the purchaser, 
he being the last and highest bidder,'' etc. 

R. W. King conveyed the, lot to one Anthony Blount, and, by a con- 
nected chain of conveyances, such title as King acquired vested in the 
defendants Peter R.  Borden and E. W. Borden during the years 1885 
and 1886, at  which time they entered into possession, and have con- 
tinued therein, claiming under said deed, until the institution of this 
action, 1 April, 1902. The deeds from King and others in the chain of 
defendants' title, including those to themselves, are duly recorded. 
Plaintiffs allege that the deed of B. T. Webb, commissioner, to King 
was void and conveyed no title, by reason of fraud, misrepresentation, 
etc., in  respect to the alleged proceedings under which i t  purports to 
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have been made, etc. I t  is unnecessary to set forth in  detail plaintiffs' 
contentions in  this respect. James B. Webb died 3 August, 1901. Plain- 
tiff George B. Webb' was of full age 8 July, 1876. The youngest child, 
a daughter, was of full age' l7 February, 1888. All of the daughters 
married before reaching their full age. The children of James B. Webb, 
except plaintiff George B. Webb, executed deed for such interest as they 
had in  the lot to plaintiff Emma P. Webb, wife of George B. Webb, after 
the death of their father. 

Plaintiffs demand judgment for possession of the land, and damages 
for withholding, etc. 

Defendants, conceding that James B. Webb owned the lot, and that 
his title vested in  his daughter, Mary, allege that, by virtue of the deed 
of B. T. Webb, commissioner, and the rnesne conveyances, they are the 
owners thcreof. They also rely upon the sevcral statutes of limita- 
tion, ctc. 

His Honor was of the opinion, first, that the deed executed by (193) 
Mary B a y  28 June, 1881, referred to in paragraph seTTen of the 
complaint, did not vest a life estate in James B. Webb; second, that 
par01 evidence was not admissible to contradict .the averments in  allega- 
tion seventh of the complaint. He expresscd the opinion that plaintiffs 
were not entitled to recover, whereupon thcy excepted, submittcd to 
judgment of nonsuit, and appealed. 

Lof t in  d2 Varser and Wooten & Wooten for plaintiff. 
Rouse & Land, Y.  1". Ormond, and W. D. Pollock for de/en&nt. 

CONNOR, J., after stating the case: Plaintiffs proposed to show by 
B. T. Webb that the dced of 1 March, 1869, made by Mary M. Webb, 
who intermarried with Eobert S. Hay, conveyed the lot in  controversy 
to James B. Webb and his wife for their joint lives and the life of the 
survivor, remainder to their children. I t  was admitted that the court- 
house "in which the deed was recorded was destroyed by fire during 
1880, and that the original deed was lost." The court, upon defendants' 
objection, excluded the testimony, and plaintiffs excepted. The purpose 
of the proposed testimony was to avoid the effect of the substituted deed 
of 28 June, 1881, by showing that the recital therein and the habendurn 
were incorrect. I t  will be observed that, in  the seventh paragraph of 
the complaint, plaintiffs, referring to the deed of 1 March, 1869, and its 
destruction, say that the said Mary H a y  executed the deed of 28 June, 
1881, "conveying said lot in  the same way and manner as the said lost 
or dcstroyed deed" (except that the names of the children of a deceased 
daughter were inserted). The substituted deed of 28 June, 1881, is made 
a part of the complaint. I t  is true that in  a preceding paragraph they 
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say that the lost deed, of 1 March, 1869, conveyed to James B. Webb a 
life estate. The deed of 28 June, 1881, which "conveyed the 

(194) land in the same way and manner," when made a part of the 
complaint and put in evidence, bccarne the basis upon which the 

court must, by its construction, ascertain what estate is conveyed. The 
plaintiffs, kaving elected to claim under this deed, cannot show, in  the 
absence of any allegation of mistake in  the maker or draftsman, that the 
deed of 1 March, 1869, conveyed a different estate from that described 
in  the deed. This would be not only to contradict their own allegation, 
but the deed under which they claim. While, under The Code system of 
procedure, i t  is settled by many decisions of this Court that, in an action 
for the recovery of land, the plaintiff may, by proper averments, invoke 
the equitable power of the court to reform a deed in his chainof title, he 
must make the essential averments, so that the defendant mag either 
admit or deny them, and an issue may be framed presenting the contro- 
versy in that respect. He  cannot set up a deed as the foundation of his 
title, and, without amendment of his complaint, when he finds that i t  
does not serve his purpose, attack i t  by parol evidence. The law is well 
stated by Mr. Justice Wallcer in  Ruchanan v. Hawington, 141 N. C., 
39. ~ e f e r r i n g  to an attempt to introduce testimony of this character, 
he says: "But the pleadings do not raise any issue to which i t  was perti- 
nent. I f  the petitioners desired to have the deed reformcd, relying upon 
their right to the equity of correction, this matter should have h e n  set 
up by proper averment and a corresponding issue submitted to the jury. 
. . . I f  a party demands equitable relief, he must specially allege the 
facts upon which he seeks the aid of the court in  the exercise of its 
equitable jurisdiction." The wisdom of the law in this respect is illus- 
trated by this record. The parties went to trial upon the allegations in 
the verified complaint; the deed was made a part thereof, and introduced 
in  evidence. To permit the plaintiffs, without any notice to defendants, 

to introduce parol evidence of an interested witness, based up011 
(195) his recollection of the contents of a deed which, it scenrs, he saw 

but oncc, and then more than thirty years ago, to contradict the 
solemn declarations by way of recital in another deed made in substitu- 
tion of the first, more than twenty years ago, would be to place the 
security of defendants' title upon the slippery memory of the witness, 
without any opportunity to apply the usual tests or contradict him. I t  
appears from this record that the deed of 21 September, 1881, was drawn 
by an  intelligent and careful attorney, by whose testimony plaintiffs now 
propose to contradict it. This witness, plaintiffs charge, fraudulently 
executed another deed for this same property. His  Honor's ruling was 
manifestly correct. To have admitted the testimony would have violated 
all of those rules of evidence which experience has shown to be essential 
to the security of titles. 140 
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WEBB v. BORDEX. 

We are thus brought to the consideration of the deed of 28 June, 1881, - 
for the purpose of ascertaining what estate was vested in James B. Webb. 
Whatever he acquired by that deed he also had by the deed of 1 March, 
1869, because his danghter conveyed by the latter deed "in the same way 
and manner" as in the first. Plaintiffs insist that the trust declared was 
passive, and that, by operation of the statute of uses, James B. Webb 
took an estate for his life in the land. From this position they conclude 
that the children had no title to or estate in the lots, other than a vested 
remainder, until the death of James B. Webb, 3 August, 1901, and that, 
therefore, the statute of limitations began to run against thern at  that 
time. . 

Defendants, on the contrary, insist that the trust impressed upon the 
legal title was active, imposing upon the grantees and trustees duties in  
respect to the property which made i t  necessary for them to hold the 
legal title; that James B. Webb took no estate in thc land; that the case 
corncs within one of the well-recognized classes not affected by the stat- 
ute of uses. From this position they conclude that the ouster, under the 
deed of B. T. Wcbb, 17 December, 1874, put the statute of limita- 
tions into operation against the trustees, and that, being under (196) 
color, i t  ripened into a perfect title at the end of seven years. The 
solution of this controversy depends upon the character of the trust cre- 
ated by the deed. The lot is conveyed to B. T. Webb and others in trust 
"that they pay over annually and deliver to James B. Webb the rents 
and profits of said lands for and during his natural life, and they per! 
mit the said James B. Webb to occupy and use said premises as a home 
for himself and family for and during his natural life." I t  is well set- 
tled that '(The duty to collect or receive the rents, profits, and income of 
the estate, and pay over the same to the persons entitled thereto, is gcn- 
erally inseparable from the personal control and supervision of the estate 
by the trustee, and requires that legal title to the corpus upon which the 
rents and profits accrue shall be in the trustee." 28 A. and E., 926. We 
had occasion to consider the question in  Perlcins v. Brinkley, 133 N. C., 
154, where we quoted, with approval, the language of Mr. Tiedeman: 
'(Where a special duty is to be performed by the trustee in  respect to the 
estate, such as to collect the rents and profits, to sell the estate, etc., the 
trust is called active." Real Prop., see. 494. Whereas, as said by Mr. 
Lewin, ('If the trust be simply to permit A. to receive the rents, the legal 
estate is executed in  A., this being a mere passive trust." Trusts, see. 
18. I n  IIicks v. RuZlocE, 96 N.  C., 164, i t  is held that, "Where, by a 
will, land is devised to a trustee to rent and pay the rents over to a per- 
son duri'ng his life, the cestui que trust takes no estate in  the land, but 
only the right to have the rents paid to him." I n  Mcllenzie v. Sumner, 
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114 N. C., 425, Slzepherd, C. J., emphasizes the fact that the trustee is 
charged with no specific duties in  respect to the property. 

Here the holders of the legal title are required to "pay over annually 
and deliver the rents and profits" to James,B. Webb during his life. 

How can they pay over and deliver unless they "rent and collect" ? 
(197) I t  seems dear  that to execute the trust, to discharge the duty im- 

posed, they must of necessity hold the legal title, control and man- 
age the property. They are further to permit him to occupy the prem- 
ibes "as a home for himself and family," thus showing the intention of 
the maker of the deed, that, as to the portion of the property suited for 
that purpose, the father is to "occupy" for the restricted purpose named, 
and, as to the other part, they are to rent i t  out and receive the refits and 
pay them over to him annually. We think i t  apparent, in  view of the 
fact that the property had,, just preceding the execution of the deed, been 
sold under executions agamst him, that i t  was the purpose of his chil- 
dren to take the title and impress upon i t  a charge, or trust, for the bene- 
fit of their father-to remove i t  beyond his control or power to dispose 
of it-in other words, to create an' active trust for his benefit. The deed 
is carefully drawn to effectuate that purpose, and apt language is used 
to that end. This being settled, i t  follows, upon the well-settled doctrine 
of this Court, that the ouster of James B. Webb was the ouster of his 
trustees, and put them to their action. This principle was clearly an- 
nounced by Smith, C. J., in  Clayton v. Rose, 87 N.  C., 106, and followed 
in  a well considered opinion by Shepherd, J., in  King v. Rhew, 108 
N. C., 696; I!irTcman v. Holland, 139 9. C., 185; Cameron 2'. Hicks, 
141 N.  C., 21 (7 L. R. A., N. S., 407). The result of this rule is, that 
if the trustees are barred, the cestui yue trust is likewise barred. If this 
i s  true when the trustee is a stranger to the remainderman, the same 
process of reasoning would seem to. lead to the conclusion, with even 
greater force, that when the trustees were entitled as remaindermen they 
would be barred after permitting the statutory period to expire. I t  was 
the duty of the trustees to bring an action against the disseisor within 
seven years; they would have recovered the possession to enable them to 
execute the trust and protect the remainder. If their failure to do so 

for the statutory period barred their entry for one purpose or in 
(198) one right, i t  must do so for all purposes. I t  was not only the in- 

terest of James B. Webb, which the disseisor acquired by seven 
years adverse possession under color of title, but the title as against all 
who had a right of entry, and, therefore, a cause of action. I t  would 
seem that, under our statute (Revisal, sec. 1580), trustees are seized as 
joint tenants, and not as tenants in  common, resulting in  the conclusion 
that, if one is barred of his entry, his cotrustees are also barred. C a m  
eron v. Hicks, supra. B. T .  Webb was 24 years of age in  1874, and 
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plaintiff George B. Webb was 19 years of age at  that time. They are 
clearly barred, and by the decision of this Court i t  is scttled that their 
cotrustees are equally so. I t  is immaterial, for this purpose, whether 
the ouster be fixed at  the date of thc deed of B. T. Webb, commissioner, 
to King, 17 December, 1874, or at  the date of defendants' deed, 1885. 
From either date the same result follows. What we havc said is upon 
thc assumption that the deed of B. T. Webb, commissioner, is absolutely 
void and the entry under i t  wrongful. 

There is, however, another view of the case equally decisive of plain- 
tiffs' contention. The deed from B. T. Webb, cornmissioner, reciting 
that proceedings wcre had in  the Superior Court upon the petition of 
himself and the other owners of the lot, resulting in  his appointmcnt as 
cornmissioner, salc of the property, payrncnt of the purchase money, etc., 
was recorded immediately aftcr its execution, and, upon the destruction 
of the courthouse, recorded a second time, in  1881. There is evidence in 
the record showing conclusively that the purchasers under that deed 
took possession, and those claiming under thcm have continued'therein; 
that the defendants have put valuable improvements upon the property; 
that plaintiff George B. Webb has made conveyances of adjoining lots 
calling for the lines of the one i n  controversy as the property of the pur- 
chasers; that all of these facts have been known to him since 1874. I t  
i s  also apparent that,James B. Webb and other persons having 
knowledge of these facts are dead. I t  also appears that B. T. (199) 
Webb, the person who made the deed and received the purchase 
money in  1874, being $118, has, since the death of his father, executed a 
deed to George B. Webb, conveying his undivided one-fifth interest, for 
$500, to the wife of George B. Webb; that the other children havc like- 
wise conveyed to her for a recited consideration of $500 for each share. 
The deed made by B. T. Webb, commissioner, is not, upon plaintiffs' 
averments, void, but, if they be true, may be i n  equity set aside for fraud 
practiced by said B. T. Webb, either alone or, as charged by plaintiffs, 
i n  conspiracy with others. I n  view of these facts, and the lapse of 
twenty-eight years of unexplained silence, i t  would seem that a court of 
equity would refuse to interfere by setting aside the deed. I n  Ilarrison 
v. Hargrove, 109 N. C., 346, the time elapsing since the proceeding was 
only seventeen years; there was an  outstanding life estate, and the fact 
was found that no service was made of the summons on the petitioners. 
This Court, by Shepherd1, J., held that the petitioners were guilty of 
laches, and relief was refused. His  language is peculiarly applicable to 
this record: "Indeed, if there is anything in  the rule which requires 
long delay to be explained and knowledge of a decree to be negatived, we 
can conceive of no stronger case than the present one.') No one can read 
this record without being deeply impressed with the remarkable com- 
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bination of facts and circumstances surrounding plaintiffs' alleged claim. 
Although i t  was the imperative duty of the plaintiff George B. Webb and 
the other children of James B. Webb to protect the iuterest of their 
father and secure to him thb annual reception of the rents and profits 
and a home for himself and family, they permit him to be ousted, and 
remaiu so for twenty-seven years, by the alleged fraud of their brother; 
they took no steps to recover the property for his use, and, after his 
death and the death of the clerk of the court, seek to have the deed 

declared fraudulent upon the testimony of their brother, whom 
(200) they charge with active participation i n  the fraud, and to ~ h o i u  

they have paid, as shown by his deed, $500 for his alleged interest 
in the property which he sold in 1874 and for which he received the pur- 
chase money. I t  is significant that the clerk, who is charged with aiding 
him in  perpetrating the fraud, is dead. I n  any aspect of the case, his 
Honor correctly directed judgnicnt of nonsuit. 

Affirmgd. 

WALKER, J., dissenting: I do not understand the facts of this case as 
do my associates. I t  seems to me that there was sufficient allegation in 
the complaint of an intention and agreement on the part of Mary M. 
Webb (afterwards Mrs. Robert S. Hay)  to convey to James B. Webb an 
estato for life i n  the land, and whether legal or e~ui table  can make no 
difference, in  the view I take of the law of the case. I f ,  therefore, the 
substituted deed of 28 June, 1881, did not convey such an estate as the 
parties intended should pass to James B. Webb, and, as they distinctly 
allege, did pass by the original deed, why were not the plaintiffs entitled 
to establish the mistake, if they could do so by the requisite proof? I f  
the deed of 28 June, 1881, while intended to take the place of the one 
of 1869, which gave James B. Webb a life estate, failed, by reason of the 
mistake of the draftsman, to convey a life estate to him, and there was a 
mutual mistake, as, I think, is sufficiently alleged in the complaint, 
though not very formally or with that precision so much to be desired 
in  pleadings, i t  would seem that his Honor erred i n  excluding the evi- 
dence offered for the purpose of proving tho fact. Can the mere circum- 
stance that the plaintiffs have placed a wrong construction upon the deed 
of 1881, as the majority think they have, preclude their right to have i t  
conformed to what was really the purpose in  making i t ?  The substance 
of the allegation, when properly considered, is-and that is what the 
plaintiffs really meant-that the deed of 1881 did convey a life estate 

to James B. Webb; but if i t  did not, then that i t  should be cor- 
(201) rected so as to carry out the agreement of the parties in  respect to 

that contemplated effect of the deed. Pleadings should not be con- 
strued too strictly, for narrow and technical interpretations often defeat 
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justicc. "In the construction of a pleading for the purpose of determin- 
ing its effect, its allegations shall be liberally construed, with a view to 
substantial justice between the parties." IZevisal, sec. 495. The plain- 
tiffs also allege that all of the successive purchasers had full notice of 
their equity. The defendants plead that they have had twenty years 
adverse possession of the land and seven years adverse possession under 
eoIor of title; but there is  no plea of the statute especially addressed to 
plaintiffs' equity for a correction of the dcod-and if there were, I doubt 
if, under the facts and circumstances of this case, as they now appear, i t  
should be allowed to avail the defendants. 

I gave my concurrence to the decisions in Kirlcman v. Holland, 139 
N.  C., 185, and Cameron v. Hiclcs, 141 N.  C., 21, most reluctantly, an& 
only in  deference to the prior decisions in  King v. Rhew, 108 N. C., 696, 
and Clayton v. Rose, 87 N. C., 106, and the greater learning and wisdom 
of my brethren, bccause I believe the principle underlying those decis- 
ions is essentially wrong, and will work, if i t  has not already wrought, 
great injustice. I do not think $hat when a life tenant is ousted, even 
though he has only an equitable estate, the legal title being in  a trustee 
for him, and the disseisin corltinues long enough to bar his trustee, that 
persons entitled in  remainder should be prejudiced by the inaction of 
the trustee, and there is eminent authority for this position. The bar 
should operate only against the estate of the life tenant, just as an 
estoppel is not permitted to extend beyond the estate of the person bound 
by it. James B. Webb died in  August, 1901, and the life estate then fell 
in. This action was commenced i n  April, 1902, by the remaindermen, 
in full time for the assertion of their rights by the plaintiffs. 

I am also of the opinion that there was evidence tending to (202) 
show that the proceedings for the sale af the land, which are 
attacked for fraud, irregularity, and upon other grounds, were of such a 
character as not to obstruct the plaintiffs' right to equitable relief. But 
his Honor ruled out important and material evidence that plaintiffs pro- 
posed to introduce on the other branch of the case, and peremptorily 
decided that they could not recover. They were deprived in limine of 
the benefit of proof essential to their success, and finally denied the right 
to recover in  any aspect of the case. This, in  my judgment, was error. 
I t  would, perhaps, have been better to submit the case to the jury upon 

, proper issues, so that the facts might have been found. The jury may 
have found against the plaintiffs, but they should, at  least, have had an 
opportunity to prove their case or to develop it. No issues were framed, 
but the case was most manifestly tried upon the understanding that 
proper issues would be submitted when the evidence had all been intro- 
duced. I t  does not seem to me, upon a review of the entire record, that 
the plaintiffs have had the full benefit of their legal rights, and, being 
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of this opinion, I must dissent from the opinion of the majority, which 
I always do with extreme regret. My inclination always is to concur 
with them, not only because of their great learning and ability, but also 
because I well know with what anxious care and patient investigation 
they consider and decide cases coming before them. The principle herein 
applied goes beyond what has heretofore been decided, i t  seems to me. 

I would enter more fully into the discussion of the principle involved 
in  King  v. Bhew, Kirlcman v. Holland, and Cameron v. Hicks if i t  
would not extend this opinion to an unreasonable length. I may under- 
take to express my views a t  length on that subject a t  some future and 
more opportune time. 

I agree with my brethren that this case bears no resemblance to Joy- 
ner v. Futrill, 136 N. C., 301, or Perry v. Hackney, 142 N. C., 368, and 

for that reason they were not cited. I n  the former of those two 
(203) cases the trust was a passive one, and was executed by the statute 

of uses, plainly and unmistakably, and, besides, i t  was clearly 
confined to the life estate. The remainder was devised, freed and dis- 
charged of the trust. I n  Perry v. Hackney the devise was made directly 
to Nancy Richardson of the "use, benefit, and profit" of the property in  
controversy. There was no interve~~tion of a trustee upon whom duties 
were conferred that created an active trust. She gob the whole estate, 
because the language was capable of no other construction; and the rule 
in  Shelley's case was held to apply, as the limitation then was "to the 
lawful heirs of her body" after her death. The statute of uses had no 
application, nor did the question presented in this case arise. 

Cited: Windley v. Swain, 150 N.  C., 361. 

A. S. RRICK V, ATLANTIC COAST LINE ItAILROAD. 

I (Filed 16 October, 1907.) 

1. Judgment-Estoppel-Jurisdiction. 

The plaintiff is not estopped to bring another action in the Siiperior 
Court against the same defendant upon the same subject-matter, by rea- 
son of a judgment by a justice of the peace dismissing a former action 
for lack of jurisdiction. 

2. Railroads-Baggage-Sale, Purpose of-Negligence, Gross or Willful. 

Articles carried in the trunk of a passenger for the purpose of sale are 
not baggage for which the railroad is chargeable, except only in tort as a 
gratuitous bailee, for gross negligence or willfulness. 
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BRICK v. It. It. 

3. Same-Baggage-User of Ticket-Bailee, Gratuitous-Negligence, Gross 
or Wil l ful .  

The carriage of personal baggage is incident and personal to the user 
of the ticket. Generally, where the user was not the owner of the bag- 
gage, and the owner was not traveling with him, the carrier, without 
knowledge and acceptance of the condilions, is not liable to the latter, 
esccpt as a gratuitous bailee, for gross negligence or willful injury. 

4. Same-Parties. 
The owner can maintain an action against the carrier for gross negli- 

gencc or willful injury, causing the loss of articles in thc trunk of the 
user of the ticket. 

5. Evidence-Instructions-Harmless Error. 
I t  is harmless error in the court below to instruct the jury thaJ in no 

event could the plaintiff recover when the recovery could only have been 
for gross negligence, of which there was no evidence. 

APPEAL from a justice of the peace, tried before Council, J., (204) 
and a jury, a t  September Term, 1906, of ROBESON. 

The plaintiff sued to recover the value of the contents of a trunk by 
him delivered to the defendant. I t  was in  evidence that the plaintiff, 
who was a merchant, packed the trunk with certain wearing apparel, and 

.also placed therein certain jewelry. The plaintiff purchased a ticket 
and checked the baggage, and delivered the tickct to his brother, who 
was a clerk in  the employ of plaintiff, and who was going to Chadbourn 
for the purpose of clerking in the plaintiff's store. Plaintiff's brother 
used the ticket. The jewelry was to be sold i n  plaintiff's store at  Chad- 
bourn. Demand was made upon the defendant for the baggage, and i t  
has failed to produce same or account for its nonproduction. It is  ad- 
mitted that the defendant had no knowledge of the contents of the trunk. 
The value of the wearing apparel was $46.75, and the jewelry $207.83. 
On the trial of a former action before the justice, plaintiff remitted all 
of his claim i n  excess of $200. The justice rendered judgment for plain- 
tiff, and defendant appealed. Upon the trial  i n  the Superior Court his 
Honor charged the jury that in no event could the plaintiff recover the 
value of the jewelry. Thereupon a verdict was rendered for $46.75, the 
value of the wearing apparel, and plaintiff appealed to the Supreme 
Court. This Court affirmed the judgmcnt below, declaring that the jus- 
tice had no jurisdiction of the cause of action for the value of the 
jewelry, inasmuch as this demand was i n  tort and i n  excess of (205) 
$50. 142 N. C., 359. Thereupon the plaintiff instituted this new 
action i n  the Superior Court, founded i n  tort, asking for the recovery 
of the value of the jewelry. A jury trial was waived, and thereupon the 
court found the facts to be as testified to by the plaintiff on the former 
trial. 
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His  Honor further found the value of the jewelry to be $207.83. 
Upon the uncontroverted facts, his Honor, being of opinion that the 
plaintiff could not recover, nonsuited the plaintiff, and he appealed. 

McIntyre & Law~ence fop plaint$. 
McLean, McLean & McCormiclc for defendant. 

CLARK, C. J., after stating the case: The plaintiff is not estopped by 
the former judgment, Brick v. R. R., 142 N. C., 359, because i t  was held 
therein that the court of the justice of the peace ( in  which that action 
began) had no jurisdiction as to the tort for nondelivery of the jewelry. 
The subject-matter of this action was not passed upon, and could not 
have been, i n  that action. Rarrington v. Hatton, 130 N.  C., 89 ; Smi th  
v. Garris, 131 N. C., 34. 

The common carrier is "insurer of the personal baggage of the passen- 
ger, and this includes jewelry carried for the personal use of the passen- 
ger to a reasonable extcnt, but not when i t  is carried for the purpose of 
sale or for the use of some one else." 3 A. and E. Enc. (2  Ed.), 534; 
Humphreys v. Perry, 148 U. S., 627. This last case, citing many others 
(p. 642), holds that in  such case the carrier is chargeable merely with 
the duty of a gratuitous bailee, and liable, not in contract, but in  tort, 
and hence only for gross negligence or willfulness. "Articles carried for 
sale are not baggage, whatever the articles may be." 2 Fetter Carriers 
of Passengers, sw. 587, p. 1440, and cases cited. Nor is the carrier 
insurer of merchandise delivered to the carrier by a passenger as per- 

sonal baggage, without notice of the contents. Ib., sec. 602, 
(206) p. 1459 ; 6 Cyc., 668; 3 A. and E. Enc. (2  Ed.), 539; 3 Thomp. 

Neg., see. 3417, and cases cited. 
Even when i t  is personal baggage, its carriage is incident to the ticket 

purchased, and is personal to the user of the ticket. There are excep- 
tions, as where several members of a family, or husband and wife, are 
traveling together, and articles belonging to both are in  a trunk. 3 
Thomp. Neg., 3424. The user of the ticket in  this case was not the owner 
of the trunk and contents, nor were he and the owner traveling together. 
H e  could not recover for the baggage of another. 3 A. and E. Enc., 533; 
2 Fetter Carriers, sec. 600, p. 1455. This action is properly brought by 
the party in  interest, the owner of the property. 

Where the baggage is not personal baggage, or, if such, when i t  is not 
the personal baggage of the passenger, i t  is a fraud on the carrier, unless 
that fact is made known and the baggage is, notwithstanding, accepted 
for carriage. Unless this is done, there is no contract, and the liability 
of the carrier is that of a gratuitous bailee, responsible only for gross 
negligence or willful injury. 1 Fetter Carriers of Passengers, see. 607, 
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p. 1470; 3 A. and E. Enc., 533. I n  such cases negligence must be clearly 
shown, and cannot be presumed by the mere fact of loss or injury (as in  
the ordinary case of loss of or injury to the personal baggage of a pas- 
senger). 3 A. and E. Enc. (2 Ed.), 542 ; Young  v. R. R., 116 N. C., 936. 
It would be otherwise if the carrier received the trunk with knowledge 
of its contents. Trouser Co. v. R. R., 139 N. C., 382, where the subject 
is fully discussed by Walker, J. 

The plaintiff here can maintain the action, though he was not the pas- 
senger using the ticket, but only by showing gross negligence or willful 
misconduct. The court erred in  holding that i n  no event could the plain- 
tiff recover, but, as there was no evidence of gross negligence, this was 
harmless error, and the judgment is 

Affirmed. 

Cited: Kindley ?;. R. R., 151 N. C., 213; Perry I:. R. R., 171 N. C., 
164. 

(207) 
DAVIS & HOOKS v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 16 October, 1907.) 

1. Railroads-Penalty-Statutes-Transport-Time Computed. 
Under Revisal, see. 2632, the time in which railroads shall transport 

freight shall be computed by excluding the first day and including the 
last, except when the last day falls on Sunday. 

2. Same. 
Though Revisal, sec. 3844, prohibits freight trains from running on 

Sunday within certain hours, Revisal, see. 2632, does not exclude Sundays 
from the reasonable time in which railroads are given to transport freight, 
except whcn Sunday is the last day in computing the time. Revisal, see. 
887. (The time allowed, under Revisal, sec. 2632, when not necessarily 
taken far the specified purposes, discussed.) 

3. Same-Intermediate Points. 
An "intermediate point" for which time is allowed under Revisal, see. 

2632, in transporting freight is only where the freight is transferred to 
another road. 

ACTION for recovery of a penalty, under Revisal, see. 2632, heard by 
Jones, J., a t  Spring Term, 1907, of WAYNE. 

From a judgment for plaintiff defendant appealed. 
. The facts are sufficiently stated in the opinion of the Court. 

Mt T. Diekinson for plaintiffs. 
Aycock & Daniels for defendant. 
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CLARK, C. J. This is  an action for penalty, under Revisal, see. 2632, 
begun before a justice of the peace. On appeal to the Superior Court, 
by consent, the court found the facts, from which i t  appears that, on 5 
May, 1906, a firm of merchants in  Wilmington, N. C., shipped over de- 
fendant's road to plaintiffs at  Fremont, N. C., a quantity of corn, less 
than a car-load; .that Fremont is a station, 96 miles from Wilmington, 
on defendant's line from Wilmington to Rocky Mount; that Goldsboro, 

between Wilmington and Fremont, is the terminus of two other 
(208) railroads; that i n  the car in  which this corn was shipped was 

other merchandise, which was unloaded a t  Goldsboro, to be trans- 
ferred to said other railroads a t  that point; that this car arrived a t  Fre- 
mont 16 May; that the shipment was in  possession of the defendant 
for twelve days, including the day of its receipt and the day of its ar- 
rival a t  Fremont; that two of the intermediate days (i. e., 6 and 13 
May) were Sundays, and that the schedule or ordinary time for the 
movement of freight by local train between Wilmington and Frcmont 
is one day. 

The court below.allowed the defendant to deduct five days, i. e., the' 
day of receipt of the goods for shipment, the next day (Sunday, 6th), 
then two more days (Monday and Tuesday) to get ready to start, and 
one day as the actual "ordinary schedule time" for transporting freight 
between Wilmington and Fremont, and gave judgment for seven days 
delay, i. e., one day a t  $12.50 and six a t  $2.50 each-total, $27.50. 

The dcfcndant excepted because the court did not further deduct Sun- 
day, 13 May; also two days (forty-eight hours) a t  Goldsboro, as an in- 
termediate point; also the day of arrival at  Fremont. These four days, 
.if allowed, added to the five already allowed, would make a total of 
nine days for transportation of freight from Wilmington to Frernont, 
96 miles, whose ordinary schedule is  one day, as found by the court. 
Ninety-six miles i n  nine days is more than twice the time it would take 
an  ox cart to make the same trip. Indeed, as railroad trains, unlike ox 
carts, ordinarily travel by night as well as by day, 96 miles in nine days 
is less than one-half mile per hour. At  20 miles an hour, the ordinary 
speed of a freight train, i t  would have taken less than five hours, in- 
stead of the twelve days actually taken, to transport this freight from 
Wilmington to Fremont, which was at  the actual average speed of 1 
mile for each three hours, or 8 miles for each twenty-four hours. 

I n  Hinlcle v. R. R., 126 N. C., 939, i t  was held that "transportation of 
live stock at  an average rate of less than 5 miles an hour cannot 

(209) be considered reasonable diligence, in  the total absence of ex- 
planation." 

, The statute was passed in  response to a wide public demand and a 
grave recognized necessity of compelling railroads to deliver freight in  
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a reasonable time. A construction of the act that would hold that this 
modern, splendidly equipped, up-to-date railroad, with its line between 
Wilmington and Fremont almost without curves and level as a plank 
floor, is not chargeable with unreasonable delay if i t  shall take in  trans- 
portation between those points more than twice as long as i t  would take 
an  ox cart to make the transit, challenges attention. I f  the remedial 
statute accomplishes no more than requiring of a railroad less than half 
the speed of an  ox cart, why was i t  passed? What does i t  remedy? 

The statute (Revisal, see. 2632) is as follows: "It shall be unlawful 
for any railroad company, steamboat company, express company or 
other transportation companies doing business in  this State to omit or 
neglect to transport within a reasonable time any goods, merchandise 
or articles of valuc received by i t  for shipment and billed to or from 
any place in  the State .of North Carolina, unless otherwise agreed upon 
between the company and the shipper, or unless same be burned, stolen 
or otherwise destroycd, or unless otherwise provided by the North Caro- 
lina Corporation Commissio~~. Each and every company violating any 
of the provisions of this section shall forfeit to the party aggrieved the 
sum of $25 for the first day and $5 for each succeeding day of such 
unlawful detention or neglect, where such shipment is made i n  car-load 
lots, and i n  less quantities there shall be a forfeiture in  like manner of 
$12.50 for the first day and $2.50 for each succeeding day: Provided, 
the forfeiture shall not be collected for a period exceeding thirty days. 
I n  reckoning what is  reasonable time for such transportation, i t  shall be 
considered that such transportation company has transported 
freight within a reasonable time if i t  has done so i n  the ordinary (210) 
time required for transporting such articles of freight between 
the receiving and shipping stations; and a delay of two days a t  initial 
point and forty-eight hours a t  one intermediate point for each hundred 
miles of distance, or fraction thereof, over which said freight is to be 
transported, shall not be charged against such transportation company 
as unreasonable, and shall be held to be prima facie reasonable, and a . 

failure to transport within such time shall be held prima facie unrea- 
sonable." 

The statute for computing time (Revisal, see. 887) is as follows: 
"Tho time in  which an act is to be done, as provided by law, shall bc 
computed by excluding the first day and including the last. I f  the last 
day be Sunday, i t  shall be cxcluded." 

The Legislature niakes the law. The function of the court is to apply 
it. An examination of these two statutes will show : 

1. That thc last day, the arrival a t  Fremont, is not to be deducted un- 
less i t  had been Snnday. 
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DAVIS t~. R. It. 

2. We are of opinion that Goldsboro is not an intermediate point on 
the line between Wilmington and Fremont, on the same railroad. I t  
would be an "intermediate" point only as to freight transferred to an- 
other railroad a t  that place. Merely taking other goods out of the car, 
e n  route, at Goldsboro could not justify a delay of forty-eight hours 
there, for, this being a "local freight" train, goods are taken out or put 
in  the car at  any station, requiring for that purpose only a few moments, 
and not delaying the train nor the transportation of this particular 
freight, as may be the case as to freight transferred to another line 
of road to be forwarded in  another car. 

3. The Legislature has not written the words "Sundays excluded" 
into the statute, and the court has no authority to do so. The Revisal, 

see. 887, by providing that, in  computir~g time, if the last day be 
(211) Sunday i t  shall be excluded, shows that, except when Sunday is 

the last day, i t  shall be counted in  the time "provided by law." 
The defendant contends that, inasmuch as railroads are prohibited 

(Revisal, see. 3844) from running freight trains on Sundays, between 
sunrise and sunset, the court ought to interpolate the words "Sundays 
excepted," in  section 2632. The Legislature might have written those 
words in  the statute, but i t  did not do so. The courts have no power 
to do so. The Legislature evidently thought i t  had made full allowarlce 
for freight trains not running between sunrise and sunset on Sunday by 
the liberal allowance i t  has made to the railroads over and above "the 
ordinary time required for transporting such articles of freight between 
the receiving and shipping stations," which in this case is found to be 
one day. 

The exact point has already been twice passed upon by this Court. I n  
Keeter  v. R. R., 86 N. C., 346, Ashe,  J., says that the defendant set up 
the defense that Sunday should not be counted, because the statute (chap- 
ters 197 and 203, Laws 1879) forbade freight trains to run on that 
day, and holds that Sunday is to be counted-not excluded-in making 
up the time which the railroad is allowed for transportation. Said 
chapters 197 and 203, Laws 1897, referred to by Judge  Ashe, are now 
Revisal, see. 3844, again brought forward as a defense by defendant. 
The same ruling that Sunday (unless the last day) is to be counted was 
made in Branch  u. R. R., 77 N. C., 347. 

I n  Drake  v. Fletcher, 50 N.  C., 411, in construing the statute which 
allowed twenty days in  which a ca. sa. must be executed, the Court held 
that Sundays must be counted, though the statute forbade service of 
such process on Sunday, the Court saying that when Sundays are to be 
excluded "the Legislature so declares in  express terms.'' In  Barcrof t  v. 
Roberts,  92 N. C., 249, the Court held, as to the twenty days allowed 
in which a petition to rehear could be filed, that the first day is to 
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be excluded from the count, and the last day is to be counted, (212) 
unless Sunday, and counted all other Sundays in the twenty days. 

We have numerous statutcs fixing the time within which certain 
acts are to be done, and, though process and notices are forbiddcn to be 
served on Sunday (Revisal, see. 2837), no court has ever written into the 
statute specifying the time in  which process shall be served (under a 
penalty to the officer for failure to serve i n  the prescribed time) the 
words "Sundays not to be counted." _ We also have statutes prescribing that if roads or bridges shall re- 
main out of repair ten days the overseer is liable to a fine and an action 
for damages (Revisal, sec. 2724)) but this has not been construed as 
"exclusive of Sundays," though the overseer is forbidden to do any work 
on Sunday (Revisal, sec. 2836), and would not have ten working days, 
exclusive of Sundays. There are similar penalties in  Revisal, secs. 2722, 
2723. Appeals must be taken in  ten days, cases on appeal served in  ten 
days, counter-cases i n  five days, under penalty of loss, yet the court has 
not extended the time by writing in  the statutc "Sundays not counted," 
though lawyers are no more to be expectcd to work on Sundays than 
freight trains. 

There is a severe penalty on any officer not serving process, if de- 
livered to him twenty days before court or ten days before return day, 
of a justice of the peace's warrant (Revisal, see. 2817) ; but, though he 
cannot serve such process on Sundays, they have never been excluded 
from the count. I f  a register fails to record a license i n  ten days he in- 
curs a penalty. Revisal, see. 2098. But, though he cannot legally 
record i t  on Sundays (Revisal, see. 2836), any more than a freight train 
can legally run betwccn sunrise and sunset on that day, Sundays are not 
excluded. 

There is a penalty on clerks for  not issuing executions i n  six weeks. 
Revisal, see. 618. They cannot legally issue executions on Sunday, but 
it has never bcen held that another week was to be added to the 
six weeks because of the six Sundays. (213) 

Many other instances might be given, but this Court has said, if 
the Legislature intends that Sundays shall not be counted, i t  always "so 
declares in  express terms." Drake v. Fletcher, 50 N. C., 411. This is 
a remedial statute in response to a public demand that quasi-public cor- 
porations shall transport freight i n  a reasonable time. There is no indi- 
cation that Sundays shall be excluded from the reasonable time pre- 
scribed i n  which railroads shall transport freight, since Sundays are 
counted i n  the time in  which clerks, sheriffs, lawyers, road overseers and 
all others are respectively required to perform certain acts, under a pen- 
alty if they fail to do so within the time prescribed. 
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Davrs v. R. R. 

I n  the cognate matter of demurrage, as Judge R u f i n  notes in  Branch 
v. R. R., 77 N. C., 354, Sundays are counted i n  the time prescribed. To 
the same effect is Car Co. v. R. R., 121 Fed., 609; The OZuf, 19 Fed., 
459; Baldwin v. R. R., 142 N. Y., 279. 

I t  follows, not only that none of the defendant's exceptions can be 
sustained, but that the judge erred in  allowing the defendant four days 
at  the initial point, for the statute expressly allows only "a delay of 
two days a t  the initial point." Sunday, 6 May, was properly deducted, 
not as Sunday, but as one of the two initial days of nonaction. There 
was no authority to deduct two more days. This last error follows our- 
ruling that Sundays are not excluded by the statute; but we cannot 
correct this error, as the plaintiff does not appeal. For  the same reason, 
we cannot pass upon the contention, earnestly and ably made by the 
plaintiff, that, under the terms of the statute, "if there is a delay of 
two days a t  the initial point," or of "forty-eight hours a t  an intermedi- 
ate point," i t  shall be held ' 'prima facie reasonable," but that this does 
not mean that if there is not, in  fact, such dclays a t  those points, that 
length of time shall be deducted out of unreasonable delays elsewhere. 

The question is an interesting one, but wc are not called on to dc- 
(214) cide a point not raised by any exception, the plaintiff not ap- 

pealing. 
I n  Meredith v. R. R., 137 N. C., 481, this Court held that the "forty- 

eight hours at  intermediate points" was, as the statute says, only "p~ i rna  
facie reasonable delay," and not to be allowed unless i t  was a necessary 
delay. 

The statute allows the carrier "the ordinary time for transporting 
such articles of freight between the receiving and shipping stations," 
and, i n  addition to that, "a delay of two days a t  the initial point" (in- 
stead of the day of receipt, under Revisal, see. 887), and "forty-eight 
hours a t  one intermediate point for each hundred miles of distance, or 
fraction thcreof, . . . shall be held prima facie reasonable." This 
is the plain language of the body authorized to make laws, and this 
Court has no desire or power to read or construc i t  except as i t  is written. 
I f  the time allowed is too liberal, or too restricted, i t  is for the Lcgisla- 
ture to change it. 

Affirmed. 

Cited: Watson  v. R. B., post, 241; Jenkins v. R. R., 146 N. C., 
184; Ice Co. v. R. R., 147 N. C., 61, 68; Wall  v. R.  R., ib., 410; Mfg.  
Co. v. R. R., 152 N. C., 669. 
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(215) 
WILLIAM 14LLEN r. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 16 October, 1907.) 

1. Railroads-Damages-Issues-Last Clear Chance. 
In  an action for damages on account of the alleged negligence of the 

defendant, when the evidence shows that the plaintiff was an experienced 
brakeman, and, while helping a fellow-servant to place some cars on a 
siding, attempted to get upon the cars in an unusual and unforeseen man- 
ner, and fell between the cars and was injured, it was proper for the 
court below to refuse an issue as to "the last clear chance." 

2. Railroads-Running Switch-Negligence per se. 
Making a running switch is not negligence per se on the part of the em- 

ployer having the employee to make it, when the detached moving car 
has a brakeman on it and is under control. 

3. Railroads-Contributory Negligence-Questions for Court. 
When it was the duty of the brakeman to be on top of the cars as they 

were being "shunted" or "kicked" from the track onto the switch where 
they were to be placed, and he jumped from the ground to a moving coal 
car, next to a shanty, for the purpose of ascending the ladder of the 
shanty, and saw the switchman in the act of "cutting loose" the shanty, 
as ordered, and endeavored to leap upon the shanty as it was "cut loose," 
and fell and was injured, this is contributory negligence, and will bar 
recovery in a suit by him against the railroad company. 

ACTION to recover damages for personal injuries, tried a t  November 
Term, 1906, of LENOIR, before Jones, J., and a jury. 

The court submitted the following issues : 
1. Was the plaintiff, William Allen, injured by the negligence of the 

defendant ? 
2. Did the plaintiff, William Allen, contribute to his injury by his own 

negligence ? 
3. What amount, if any, has plaintiff been damaged? 
The jury answered the first issue "Yes," and the second issue "Yes." 
From the judgment that the defendant go without day, the plaintiff 

appealed. 

Loft in & Varser, G. V .  Cowper, and M. H. Allen fo r  plaintiff. 
Rou& & Land for defendant. 

BROWN, J. Upon the trial the plaintiff tendered the issues submitted, 
and also another issue, as follows: "If the plaintiff contributed to his 
own injury, could the defendant have avoided the injury by due care?" 
The refusal of the court to submit this issue is strongly pressed by plain- 
tiff as error. The contention of a plaintiff that, although he may be 
guilty of negligence, yet the defendant had the last opportunity to pre- 
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v nt  injury, can be presented under thc issue of contributory negligcnce, 
as negligence, to bar recovery, must be shown to be the proximate cause. 

Baker v. B. R., 118 N. C., 1021; Rumsbottom v. R. R., 138 N. C., 
(216) 38. We find rtothing in  this case which warrants the application 

of the so-called doctrinc of the last clear chance. The only person 
who, i t  i s  claimed, could have intervened and saved the plaintiff from 
injury was the brakeman, Outlaw, and we see nothing in  the evidence to 
sustain the contention that he could have done it. I t  appears by plain- 
tiff's own testimony that he had been employed on a freight train of de- 
fendant, and was an experienced brakeman; that he was ordered by the 
conductor to help Elias Outlaw place some shanty cars on the siding; 
that, instcad of going to the sidc of the shanty cars whore the lad- 
ders were, he let the shanties pass, and jumped on a coal car, which was 
the first car after the shanties passed. I n  respect to this contention the 
plaintiff's evidence is as follows: "As soon as I caught the coal car, 
which was the first car that reached me after the shanties passed, 1 got 
upon the platform of the coal car and at  once started to step from i t  to 
aladder on the shanty car, which I was going to place on the side-track. 
Just as I was stepping to this ladder on the shanty car the switchman 
cut off the cars and dropped me from the center of the track down to 
ground." This testimony makes the acts of plaintiff and the switchman, 
Outlaw, practically simultaneous. Upon the plaintiff's statement, then, 
there was no intervening time between his step and the act' of Outlaw in  
disconnecting the cars to have enabled any agency to have been brought 
to bear upon thc occurrence which could have averted the injury. There- 
fore, there is no possible deduction in  the testimony which would have 
permitted the submission of this issue. Again, there is no evidence in  ' 
the record that Outlaw saw the plaintiff as he started to climb from the 
moving coal car onto the shanty, or that Outlaw had any reason to ex- 
pect the plaintiff to take that way of going on top of the shanty instead 
of the usual method of climbing from the ground by the ladders. There 
was no "last clear chance" left to Outlaw to avoid the injury, and no evi- 

dence that he neglected any duty he, as a fellow-servant, owed the 
(217) plaintiff. The evidence, therefore, does not support the issue 

tendered, and for the same reason, we think, his Honor properly 
declincd to give plaintiff's prayer for instruction embodying such bonten- 
tion. Ellerbe v. R. R., 118 N. C., 1026; Taylor v. R. R., 109 N. C., 236. 

1. The only exception to the evidence and most of the prayers for in- 
struction relate to the first issue; and as the jury answered that issue in  
favor of the plaintiff, i t  is unnecessary to consider them. 
. 2. The contention of plaintiff, as presented i n  prayers for instruc- 
tion upon the second issue, that "kicking" cars is negligence per se, and 
the proximate cause of the plaintiff's injury, seems to be founded up011 
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a misapprehension of the decisions. The word "kicking" seems to be 
used, i n  railroad parlance, as synonynlous with making a "flying switch." 
This Court has never held such operations to be per se negligence in  
respect of the employees performing them. I t  is "the attempt to make a 
running switch" when the detached car has no brakeman on i t  and is 
under no corltrol that is declared to be negligence, because highly dan- 
gerous. Wilson v. R. R., 142 N. C., 336, and cases there citcd. - 

3. The plaintiff further requested the court to charge that there is 
no evidence of contributory negligence. We think his Honor properly 
denied his prayer. There is ample evidence in  the record to go to the 
jury upon that issue. I n  fact, his Honor might well have instructed 
the jury that the plaintiff, upon his own showing, was guilty of con- 
tributory negligence, and by his careless conduct caused his injury. 
Plaintiff was ordered to assist the switchman, Elias Outlaw. in  side- 
tracking the "shanties." Being a brakeman, he knew his place was on 
top of the shanties and a t  the brakes, so he could control the cars as 
they were "shunted" or-"kicked" from the track onto the switch. He  
jumped from the ground to the moving coal car, next to the shanty, for 
the purpose of ascending the ladder. When he mounted the coal 
car he saw the switchman at the crank and knew he was i n  (218) 
the act of "cutting loose" the shanties, as ordered. The plaintiff 
never.called to Outlaw, but took his chances and endeavored to leap 
onto the shanty car just as the switchman "cut i t  loose." The plaintiff 
probably believed that he could successfully make the leap, or doubtless 
he would not have attempted it. H e  made a mistake, as other unfortu- 
nate men have done before, and fell to the ground between the moving - 
cars and was injured. 

The majority of the Court is of opinion that thcre i s  
No  error. 

Cited: Boney v. R. R., post, 250; Johnson v. R. R., 163 N. C., 445; 
Bordlea~~x v. R. R., 150 N. C., 532; Va&n I:. R. R., ib., 702; E'arris v. 
R. R., 151 N. C., 487 ; Johnson v. R. E., 163 N. C., 445 ; Kenney v. R. R., 
165 N. C., 103. 
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C. S. MODLIN v. ILOANOICE RAILR(IAI1 AND NAVIGATION COMPANY. 

(Filed 16 October, 1907.) 

1. Deeds and Conveyances-Timber, Standing-Description, Specific, Gen- 
eral-Construction. 

When a deed conveying standing timber contains a general description, 
followed by a specific one, the latter will control the former only t o  the 
extent required to rcconcile the two, and in subordination t o  the principle 
that  all  clauses of the deed should be given eEect so f a r  a s  they can be har- 
monizcd by a fair  and reasonable interpretation. 

2. Same. 
When the general description in a deed of standing timber conveys "all 

the pine, oak, ash, cypress, and poplar of specified dimensions within the 
boundaries of the entire Harmon-Modlin 42-acre tract," specifically ex- 
cepting "as to that  portion lying on the south of Cooper Swamp," whereon 
only the pine, poplar, and cypress were passed, the specific description 
relates only to the locality named, and controls the general description to 
that  extent only. 

3. Deeds and Conveyances-Description-Fraud-Options. 
When i t  is properly established by the verdict of the jury, in  an action 

to set aside a deed of standing timber, that  fraud or deceit was practicrd 
upon plaintiff', a n  ignorant man, unable to read or  write, induced by false 
and fraudulent representations of defendant a s  t o  i ts  contents, making 
plaintiff believe that  i t  was in accordance with a n  option therrof' there- 
tofore obtained from him, but was, in  fact, a conveyance to defendant of 
a much larger amount of timber, the evidence of fraud and deceit is suffi- 
cient, and the judgmcnt will not bc disturbed. 

4. Same-Remedies. 
One who has been induced to convey his property by fraud or deceit 

has a n  election of remedies, either to bring a n  action t o  set aside the con- 
veyance, unless the property has passed into ownership of a purchaser 
for value without notice, or, allowing the conveyance to stand, he may 
sue to  recover damages for the pccuniary injury inflicted upon him by 
the fraud. Retaining the purchase price is not, in the latter case, a 
ratification of the deed. 

5. Same-Evidence, Extrinsic. 
When the deed, which is alleged to have been fraudulently obtained a s  

not being i11 accordance with a n  option theretofore given, stands alone a s  
embodying the contract of conveyance between the parties, without refer- 
ring to  the option, the last-named paper is competent evidence in proper 
instances upon the question of fraud, and to show whether the deed com- 
plied with the option, but is incompetent in  aid of the description in the 
deed. 

6. Same-Knowledge, False Representations as to. 
When the agent of defendant, charged with the duty of obtaining a 

deed from plaintiff in  accordance with a n  option theretofore obtained, 
positively asserted that  h.e knew the contents of the option, and that  the 
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deed was in conformity therewith, and when he does not know whether 
his assertion is true or false, he is as culpable, in case another is thereby 
misled or ipjured, as if he made an assertion knowing it to be untrue. 

7. Same-Timber, Standing-Removal. 

When it is established that the defendant obtained from the plaintiff 
a deed of timber by fraud or deceit, and conveyed the timber to a third 
person, the cause of action is not dependent upon the question of the 
removal of the timber in an action for damages. 

8. Same-Registration-Limitation of Actions-Discovery of Fraud. 

In an action for damages for obtaining by fraud or deceit a deed from 
plaintiff conveying a larger amount of timber than was intended to be 
conveyed, the statute of limitations applicable is Revisal, see. 396, subsec. 
9, and begins to run only when the injured party first discovered the 
facts, or could have discovered them by the exercise of proper effort and 
reasonable care. Registration of the deed is not in itself sufficient notice 
of such facts. 

CONKOR, J., dissenting. 

ACTION to recover damages for fraud and deceit, tried before (220) 
B i g p ,  J., and a jury, at  March Term, 1907, of MARTIN. 

There was evidence tending to show that, on 15 November, 1899, 
plaintiff contracted to sell to defendant company that portion of the 
pine, cypress, and poplar timber on a tract of land belonging to plaintiff 
and known as the Harmon-Modlin land, which was situated on the 
south side of Cooper Swamp, "as far  back as the muck and mire comes," 
for the sum of $60; that plaintiff was an ignorant man, being unable to 
read or write, and that, on 18 November following, the defendant com- 
pany, by false and fraudulent representations as to its contents, and 
making plaintiff believe that i t  was in compliance with the contract, in- 
duced plaintiff to execute a deed conveying to defendant company a 
much larger amount of the timber on the said tract than was included 
in  the, terms of the contract; that defendant afterwards sold the tim- 
ber to the Dennis Simmons Lumber Company, and conveyed same to 
that company by deed, in the exact terms of the said deed to defendant, 
and, by reason of the fraud and deceit so practiced on plaintiff, he 
was damaged to the amount of $1,000. 

The action to recover damages for said wrong was commenced on 3 
April, 1906, and the fraud practiced on plaintiff by defendant and the 
sale to the Dennis Simmons Lumber Company were not discovered until 
December, 1905. The deed to defendant company was registered 9 Jan- 
uary, 1900, and that to the Dennis Simmons Company was registered 
24 February, 1902, and no timber has yet been cut by either company. 
Defendant company denied the fraud, claimed that the deed, in  effect, 
only conveyed the timber embraced under the terms of the contra'ct, and 
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(221) that no injury had been wrought to plaintiff, and pleaded the stat- 
ute of limitations. The jury rendered a verdict as follow: 

"1. Did defendant procure the execution of the deed of date 18 No- 
vember, 1899, by false and fraudulent representation, as alleged in the 
complaint 2" Ans. "Yes." 

"2. What damage, if any, has the plaintiff sustained in respect to 
the highland timber?" Ans. "Two hundred and fifty dollars, with 
interest from 18 November, 1899." 

"3. What damages, if any, has the plaintiff sustained in respect to 
the swamp and ravine timber 2" Ans. "Forty dollars, with interest from 
18 November, 1899." 

"4. I s  the plaintiff's cause of action barred by the statute of limita- 
tions?" Ans. "NO." 

There was judgment for plaintiff, and defendant excepted and ap- 
pealed. 

Winston & Everett and B. A. Critcher for plaintiff. 
A. 0. Gaylord for defendant. 

HOKE, J., after stating the case: The verdict, when considered in 
connection with the allegations and the admissions and testimony, estab- 
lishes the proposition that, under a contract to convey the pine, poplar, 
and cypress timber on the tract which was situated on the south side of 
Cooper Swamp, as far  as the muck and mire comes, the plaintiff has been 
induced by fraud and deceit to convey to defendant company the timber 
described in  the deed, as follows: "A11 the pine, oak, ash, cypress, and 
poplar timber, of and above the size of 12 inches in  diameter on the 
stump when cut, i n  and upon the following described tracts of land, 
situated i n  Jamesville Township, in  the aforesaid county of Martin, 
adjoining the lands of S. L. Wallace, H. M. Modlin, and others, and 
known as the Harmon-Modlin tract, containing 42 acres, more or less; 
all the pine, poplar, and cypress timber on said land on the southern 
side of Cooper Swamp and in  said swamp and ravines," and the damage 

fixed at  $290. 
(222) Defendant objected to the validity of this recovery, for the 

reason, chiefly, that by correct interpretation the deed only con- 
veys to the defendant the timber specified in  the contract, and on 
the principle that the latter part of the description, "all the pine, poplar, 
and cypress timber on said land, on the southern side of Cooper Swamp," 
being more specific, will control the former and more general description, 
"all the pine, oak, ash, cypress, and poplar timber on said tract," and so 
restrict the timber conveyed to that which was actually embraced within 
the terbs  of the contract, citing Peebles v. Graham, 128 N. C., 220. 
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The principle contended for by the defendant is well recognized, but wc 
do not think its correct application to the terms of the deed will 
sustain the position of defendant. Conceding that the latter part of the 
description is more specific, i t  would only control the former to the extent 
required to reconcile the two, and in subordination to the principle that 
all the clauses of the deed should be given effect as far  as they can be 
harmonized by fair  and reasonable interpretation. Jones  v. Casualty 
Co., 140 N.  C., 265. To apply, therefore, both of these rules of con- 
struction, we think i t  clear that in  the instrument now before us the 
former and more general clause conveyed the grantee all the pine, oak, 
ash, cypress, and poplar, of the dimensions specified, within the bound- 
aries of the entire Harmon-Modlin 32-acre tract, except as to that 
portion of said timber lying on the south side of Cooper Swamp, and as  
to that, only the pine, poplar, and cypress timber was passed, allowing 
the latter and more specific description to limit the kind of timber con- 
veyed on the portion-of the tractsouth of the swamp, leaving out the 
oak and ash. This being thc true significance of the deed, the plaintiff 
has been wrongfully deprived of all his timber in  excess of that described 
i n  the original contract, which was only the "pine, cypress, and poplar 
within that portion of the tract on the south side of Cooper Swamp, 
as f a r  as  the muck and mirc ran." I t  is right, therefore, on thc issue 
as to defendant's responsibility, that the verdict bc sustained, 
for i t  is well established that one who has been induced to convey (223) 
his property by fraud and deceit has an election of remedies, 
and may either bring an action to set aside the conveyance, unless the 
property has passed into ownership of a purchaser for value and without 
notice ( S u m m e r s  v. M f g .  Co., 143 N. C., 102), or he may allow the con- 
veyance to stand, and sue to recovcr damages for the pecuniary injury 
inflicted upon him by the fraud. M a y  v. Loomis, 140 N.  C., 350. And 
i t  i s  further held that retaining the purchase price is not such a ratifica- 
tion of the contract as prevents the injured party from maintaining his 
action for damages to recovcr for the injury over and above the amount 
already received under the contract. 20 Cyc., 91; Andrews v. Jackson, 
168 Mass., 266; S h i v z a h a r g e ~  v. Xhelton, 41 Mo. App., 147. As said in 
Cyc., supra, "As indicated above, a rcturn, or an offer to return, what 
plaintiff has received under the contract, induced by the fraud, is not a 
condition precedent to his maintaining an action for deceit, since he is 
entitled to the benefit of his contract, plus thc damage caused by the 
fraud," and the general principles sustaining plaintiff's right to recover 
are well stated i n  the cases of r5'prkkle v. Wellborn, 140 N. C., 163; 
G r i f i n  v. Lumber  Co., 140 N.  C., 514. 

An effort is made to support the interpretation of the deed insisted 
on by defendant by construing the deed and option together, using the 
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option in  aid of the description contained in the deed. I t  is familiar 
learning, however, that user of tho option for such purpose is not per- 
missible. The deed now stands alone as embodying the contract be- 
tween the parties. I t  makes no referer~ce to the option for description, 
or for any other purpose, and, while this last paper is competent evidence 
on the question of fraud, and to show whether or not the deed com- 
plies with the option, the authorities are clear that the paper is not rel- 

evant in aid of the description in the deed, and any attempt to use 
(224) i t  for such purpose would, therefore, be improper. Furthing o. Ro- 

chelle, 131 N. c., 563. Again, i t  is contended that a great urroilg 
has been done defendant in  this trial, and a verdict has been rendered 
fixing i t  with a gross fraud, without any sufficient evidence to support i t ;  
but we find nothing either in the record or the testimony to justify 
this position. I t  appears that plaintiff gave an option a t  the price of 
$60 to sell to the defendant company the pine, cypress, and poplar tim- 
ber in  the swamp and ravine, "as far  as the muck and mire comes," 
on a tract of land consisting of about 7 acres of the land known as the 
Harmon-Modlin tract, on the eastern side of the Washington and James- 
ville Road and the southern side of Cooper Swamp, and agreed that 
the company should have five years in which to cut and remove the 
same. By the representations of the defendant's agent, plaintiff was i11- 
duced to sign and deliver a deed conveying to the defendant all the pine, 
oak, ash, cypress, and poplar timber upon the entire tract of land known 
as the Harmon-Modlin tract, containing 42 acres, more or less; all the 
pine, poplar, and cypress timber on such land on the southern side of 
Cooper Swamp and in  said swamp and ravines, being the land conveyed 
to said Modlin, as per record in Martin County, by deed dated 18 Feb- 
ruary, 1898, giving ten years in which to remove it. 

Speaking of the transaction by which this result was effected, the 
plaintiff testified as follows : 

"The highland part of the Harmon-Modlin tract is covered with pine, 
oak, and poplar timber. I t  is good timber. There is pine, ash, poplar, 
and cypress timber in the swamp. None of the timber has ever been cut. 
Mr. Arthur Hardison came to my house to buy my ti&bcr for the com- 
pany. I gave him anwption on the swamp timber as far  up as the 
muck and mire goes. I did not sell him any of the highland timber. H e  
was to cut timber down to 12 inches in diameter at  the stump in the 
swamp and ravines. I signed the option-my wife and I. Hardison 
gave i t  to Mr. Jordan. I have seen i t  since. Mr. Jordan read i t  to me, 

a t  his home in  Beaufort County, some weeks before the suit was 
(225) brought. I n  1905 was the last time I saw the option, just before 

I brought this suit. I t  was a thirty-day option. Mr. Jordan 
came with a deed a t  the end of the thirty days. Mr. Jordan said the 
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deed was exactly like the option-that i t  was written, word for word, 
like the option. I asked him to read the deed over to me. H e  said: 
' I t  is no use reading the deed; i t  is exactly like the option, and is all 
right.' I cannot read, and Mr. Jordan knew that I could not read or 
write. 1 sold the timber for five years in  the option, and Mr. Jordan 
said the deed was exactly like the option in  cvery respect. On this state- 
ment, and relying on it, I signed the deed-my wife and I signed it-and 
Mr. Jordan took private examination and paid me $59 in check on the 
company. One dollar had been paid by Hardison when the option was 
taken." I t  is admitted that the defendant paid $60. Mr. Jordan acted 
for the defendant. 

Thus i t  will be seen that plaintiff, as we interpret the deed, who had 
given an option a t  the price of $60 to convey the pine, cypress, and 
poplar timber on 7 acres of the Judson Harmon land, lying south of 
the Cooper Swamp, and "as fa r  as the muck and mire runs," has, by 
the false representations of the defendant's agent, been induced to convey 
all the pine, cypress, poplar, oak, and ash on the entire tract, except that 
part  lying south of Cooper Swamp, and all the pine, cypress, and poplar 
south of Cooper Swamp, without limiting this amount by .the restric- 
tion "as far  as the muck and mire runs," the timber so conveyed amount- 
ing i n  value to $350, being $290, the amount of damage found by the ver- 
dict, plus $60, amount paid under the contract. On the moral aspects of 
the question there is here, in  our opinion, ample evidence to establish 
willful misrepresentation on the part of defendant's agent, and to justify 
the verdict as rendered. I f  i t  be suggested that there is no evidence that 
the agent, Jordan, was aware of the contents of the option, the answer is, 
that he positively asserted that he knew the contents, and that 
the deed was in  exact compliance with the same; and i t  is well (226) 
established that one who intentionally and positively asserts a fact 
to be true of his own knowledge, when he does not know whcther i t  be 
t rue or false, is as culpable, i n  case another is thereby misled or injured, 
as one who makes an assertion which he knows to be untrue. 

I t  is furthcr urged, in  objection to this recovery, that no timber has 
yet been cut, and may ncver be, but the law must deal with facts, and not 
with possibilities, which rest only in  suggestion; and, unfortur~ately for 
the  defendant, i t  has so dealt with this contract that its mental attitude 
toward i t  has ceased to be of importance. I t  has conveyed the timber 
bought by i t  to the Dennis Simmons Lumber Company by deed con- 
taining a description exactly similar to its own. This last company 
i s  not a party to this record, and we are nbt informed of its purpose. 
Certain i t  is, however, that, if our interpretation of this deed be cerrect, 
it has a right to enter upon the plaintiff's land and cut and appropriate 
all the timber of the kind and dimensions specified on the entire Judson 
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Harmon tract, to the value of $350, when the plaintiff had only agreed to 
sell $60 worth of timber on 7 acres of the property. 

This being true, and the result indicated having been brought about 
by the fraudulent misrepresentations on the part  of defendant's agent, 
the plaintiff's right to recover on the main issue comes clesrly within 
the principle so well stated in  Gri f in  v. Lumber Co., 140 N. C., 514: 
"Where the parties made a contract for the sale of certain timber, re- 
serving a well-defined class of trees, and defendant undertook to reduce 
the contract to writing, in  accordance with its terms, but knowingly in- 
cluded the reserved timber, and falsely represented to plaintiff that said 
timber was reserved in the deed, and, by means of this false representa- 
tion, procured the execution of the deed, the plaintiff has a cause of 

action for deceit; and this is not dependent upon the removal of 
(227) the timber." 

Defendant assinns for error. further, that on the issue as to the - 
statute of limitations the judge below declined to charge, as requested, 
that the registration of defendant's deed was in itself such a notice of 
the alleged fraud as would put the statute in  motion for the defendant's 
protection and in  bar of plaintiff's claim; but the point has been re- 
solved against the defendant. The statute applicable (Revisal, see. 395, 
subsec. 9)  provides that actions of the present kind are barred in  three 
years after the discovery by the aggrieved party of the facts constituting 
the fraud, and, construing this subsection, the Court has decided that the 
statute commenced to run when the aggrieved party first discovered the - .  

facts, or could have discovered them bythe  exercise of proper effort and 
reasonable care, and that the registration of the deed, or knowledge of 
its existence, by which the fraud was accomplished was not of itself 
sufficient notice of such facts. Peacock v.  Barnes, 142 N. C., 215; 
Xtubbs v. M o t z ,  113 N. C., 458. 

There is no error, and the judgment of the lower court is 
Affirmed. 

CONNOR, J., dissenting: I am unable to concur i n  the conclusion 
reached by the Court in  this case. I f  nothing more was involved than 
a small sum of money, I would be content to note my dissent and say 
no more; but, a s  I interpret the record, a gross moral fraud is by the 
verdict of the jury fixed upon the defendant-a corporation, i t  is true, 
but corporations commit frauds only by their agents and servants. I t  is 
impossible to disassociate them. I, of course, accept as true the allega- 
tion iu  the complaint, and'every statement made by plaintiff and his. 
witness, i n  regard to the terms of the option, and the contract upon which 
i t  is founded. I also accept as true his testimony in  regard to the  
declarations and conduct of defendant's agent when he presented the deed 
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for plaintiff's signature. I am, however, of the opinion that (228) 
instead of speaking a willful, deliberate falsehood in rcgard to 
the timber conveyed in  the deed, he spoke the exact truth-that the 
deed, properly construed in  the light of the option, conveys no other and 
no more timber than is included in  the option. I freely concede that, if 
I am in error in  this, and if the agent, who, i t  seems, did not take the 
option or draw the deed, knew that i t  included more and other timber 
than the option called for, he was guilty of a gross fraud upon the 
plaintiff. I t  is so easy to charge men with fraud, and, unfortunately, 
we are so prone to take the accusation for the proof, that courts should 
be cautious to see that conduct capable of more than one construction 
should not be hastily or upon insufficient evidence branded as fraudulent 
when i t  may be consistent with an honest mistake. The complaint sets 
out the terms of the option, and in  that respect i t  is fully sustained by 
the testimony. The option was for "the pine, cypress, and poplar tim- 
ber in  the swamp and ravines, up as far as muck and mire comes, consist- 
ing of about 7 acres, on the land known as tho BCarmon-Modlin land, on 
the eastern side of the Washington Jamesville Road and the south side of 
Cooper Swamp." The charge is that defendant "willfully and wickedly 
contrived to defraud plaintiff," and "fraudulently and purposely" in- 
serted in  the deed other timber, towit, "oak and ash," on the swamp and 
ravine, and "pine, oak, ash, cypressfind poplar" on thc highland, etc. 

Plaintiff introduces Mr. Hardison, who says: "I took an option on 
the swamp and ravine timber . . . The plaintiff had other timber 
than swamp and ravine. I did not buy the timber on the highland." 
Plaintiff testifies: "I gave him (Mr. Hardison) an  option on the 
swamp timber, as fa r  up as the muck and mire goes. I did not sell him 
any highland timber. H e  was to cut timber down to 12 inches in diam- 
eter a t t h e  stump on thc swamp and ravine." The deed contains the fol- 
lowing description: "A11 the pine, oak, ash, cypress, and poplar 
timber, of and above the size of 12 inches in  diameter on the (229) 
stump when cut, i n  and upon the following described tracts of 
land, situated i n  Jamesville Township, in  the aforesaid county of Mar- 
tin, adjoining the lands of S. L. Wallace, 13. M. Modlin, and others, and 
known as the Harmon-Modlin tract, containing 42 acres, more or less; 
all the pine, poplar, cypress timber on said land, on the southern side 
of Cooper Swamp and in  said swamp and ravines; being the land con- 
veyed to said Modlin, as per record of Martin County, by deed date'd 18 
February, 1898." It bears date 18 November, 1899, and is recorded 19 
December. 1899. No timber has been cut, and defendant has uever 
claimed, but expressly disclaims, any other timber than that included in 
the option. I t s  contention is thus stated in  the record: "The defendant 
contends that the deed to i t  did not convey any timber except that in  the 
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swamp and ravines." Thus the issue is sharply presented. Plaintiff 
charges that defendant fraudulently included all of his timber in  the 
deed, whereas defendant disclaims ever taking, owning, or acquiring thc 
timber on the highland. The controversy, so far  as the quantity of tim- 
ber is concerned, depends upon the construction of the deed. I t  will 
be noted that, although the plaintiff alleges that defendant fraudulently 
inserted i n  the deed "oak and ash" in  "the swamp and ravine," the deed 
conveys only "pine, poplar, and cypress," the cxact language of the 
option. The controversy is, therefore, narrowed to the question whether, 
reading the deed in the light of the option, any other timber is conveyed 
than that on the '(southern side of Cooper Swamp and in  said swamp 
and ravines." His Honor construed the deed to convey all of the timber 
on Harmon-Modlin land, thus giving no effect to the last restrictive 
words in the description. I take i t  as settled that courts, in  such cases, 
will, for the purpose of ascertaining the intention of the parties, "en- 
deavor to place themselves in  the position of the parties at  the time of the 

conveyance." Cox n. McGowan, 116  N. C., 131. We should read 
(230) this deed as if the description referred to the option. The ques- 

tion which the Court is to ask in  such cases is thus clearly stated 
by Judge Walker, in  Gudger v. Whi te ,  141 N.  C., 507: ('After all, the 
simple question is, What does the whole description show was actually 
intended to be conveyed? When reading the deed and looking at the 
facts and circumstances as they appcar, what impression is left on the 
mind as to the purpose of the parties? '(When a general description is 
joined with a particular one, i t  is a rule of construction that the latter 
prevails over the Iormer. A general description may be limited, re- 
strained or controlled by a particular descriptioil, but, as a rule, a par- 
ticular description is not limited, restrained or controlled by a general 
description. The real intent of the partics should, when possible, be 
gathered from the whole description." Jones on Conv., sec. 410. I t  is 
sometimes said that the first description will control a later one. This 
rule is, however, applicd only when the question as to which conveys the 
intention is so exactly balanced that i t  is necessary to invoke i t  '(to t ip  
the nodding beam." ('But, whether a specific description comes before or 
after a general description, i t  must prevail, upon the underlying prin- 
ciple that the law will always demand the production of the highest cvi- 
dencc, and, as between two descriptions, will prefer that which is most 
certiin." Cox 1 1 .  Il!icGowan, supra. I n  Carter v. Whi te ,  101 N. C., 30, 
the grant described the land as "a tract cowtainirlg 67% acres, lying 
and being in  the county of Currituck, known by the name of Walker's 
Island, beginning," etc. Those words were followed by a specific descrip- 
tion, which did not include the whole of Walker's Island. Smith ,  C. J., 
said: '(While the words recited, unconnected with others, will embrace . 
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a water-bound tract as an island, yet, upon every well-settled rule of 
interpretation, subsequent restrictive words giving and defining its 
boundaries must have the effect of qualifying the preceding gen- 
eral designation. The island determines, as does the mention of (231) 
the county, the locality of the land granted; the particular de- 
scription, what portion is intended; and thus tho general and true intent 
is reached and an apparent repugnancy avoided and the deed rendered 
self-consistent." The learned Chief Justice says that the proposition is 
so manifest that he refrains from citing authority for its support. I n  
P~eblas v. Graham, 128 N. C., 218, the testator, under whom both parties 
claimed, gave plaintiff "all the lands included under the name of the 
Arnold, the Geer and the Jones lands-all east of the Raleigh and Rox- 
boro Road." Furches, C. J., said: "If the description had closed with 
all the lands included, . . . and the dispute had been whether the 
64y2 acres were a part of the 'Arnold' land, i t  would have been proper 
for the court to submit that.question to the jury. But the description 
did not stop here; i t  added 'all east of the Raleigh and Roxboro Road.' 
This qualification must mean something. I t  would not have been added 
if i t  did not. The description, without this qualifying clausc, would un- 
doubtedly have given the plaintiff a11 the Arnold tract. . . . As (to) 
this language, according to all rules of interpretation, the only mean- 
ing i t  can have is to restrict the gift to the east side of the road." Proc- 
t o r  v .  Pool, 15 N. C., 311. I n  these cases the Court had no facts and 
circumstances alizcnde the deed to aid i t  ; whereas we have the option pur- 
suant to which the deed was drawn. The option includes "pine, cypress, 
and poplar timber"; the specific description in  the deed is confined to 

' 

( 4  pint., . cypress, and poplar timber." The option calls for the timber "in 
the swamp and ravinesn-the exact words of the decd. Thc option con- 
fines the timber sold to the "Harmon-Modlin land on the eastern side of 
the Washington and JamesviIIe Road, on thc south side of Cooper 
Swamp." Thc deed confines the grant to the timber on the "south side 
of Cooper Swamp." No point is made of the omission to inscrt the road. 
But i t  i s  said that the words "up as far  as the muck and mire 
comes" are omitted. No reference is made in the complaint to (232) 
this omission. The only complaint made of the description as to 
the land on the "south side of Cooper Swamp, in the swamp and ra- 
vines," is that the deed includes '(oak and ash," where thc option in- 
cludes only "pine, cypress, and poplar7'; and when the deed is read i t  ap- 
pears that ('oak and ash" are not in  it. I fail, after careful inspection, 
to find, any evidence suggesting that plaintiff was claiming any damage 
for fraud as to the swamp and ravine timber. His action is for the 
value of the timber on the highland. I t  is conceded that no timber has 
been cut. There is no suggestion that defendant, or its grantee, has 
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ever claimed to own the highland timber; on the contrary, defendant 
expressly disclaims such ownership. I think that his Honor was in 
error when he held, as a matter of law, that the deed conveyed all 
of the timber on the Modlin land. There is not the slightest evidence 
that Jordan, or any one else, ever made any such claim. While i t  is 
conceded that defendant did not request his Honor to submit the question 
of the intention of the parties to the jury, i t  did except to his instruc- 
tion that, as a matter of law, the language of the deed included all of 
the timber. I f  the question was for the jury, I think the exception ex- 
tends to all errors in the charge in that respect. I f  the description was 
ambiguous and obscure, i t  would seem clear that the question as to 
what was included in  the deed, in the light of the "facts and circum- 
stances," should have been submitted to the jury. Ward v. Gay, 137 
N. C., 397. I t  is said that defendant conveyed the timber to the Den- 
nis Simmons Lumber Company by deed, containing the same description 
as is found in  the deed from plaintiff. There is no suggestion that the 
lumber company has ever claimed that the highland timber passed, al- 
though eight years have elapsed since plaintiff's deed was made. I con- 
fess to some difficulty in  comprehending how a person, either natural or 
corporate, can be fixed with actual intentional fraud in  respect to prop- 

erty which i t  does not claim to own, has never asserted any right 
(233) to, and when, after eight years from the date of the alleged fraud, 

i t  is first notified that any such construction is put upon the deed, 
promptly disclaims title to the property. The defendant is made to buy 
property, a t  plaintiff's price, which i t  does not want, has never pur- 
chased or claimed to own, and, for the purpose of compelling the pur- 
chase, is fixed with a gross, wicked fraud. I t  is made to pay interest for 
eight years. The deed was recorded immediately. I t  will be further ob- 
served that, although the defendant's grantee, by the judgment, is com- 
pelled to take the timber, it is given only two years within which to re- 
move it. I f  i t  be not removed within that time, the plaintiff receives 
$290, with interest for eight years, and retains his timber. Bunch v. 
Lumber Co., 134 N. C., 116, and other cases in  which we have held that, 
a t  the expiration of the time fixed for removal, the estate of the pur- 
chaser revests in  the vendor. Assuming that ten years was inserted in- 
stead of five for removal, the difference in the price is fixed by the 
testimony. This amount, easy of calculation, plaintiff would recover. 
I t  may not be improper to say that, upon the argument, the attorney 
who wrote the deed-a man utterly incapable of committing a fraud- 
had the original deed, showing that a portion of the description was 
printed, thus explaining how the ambiguity occurred-the written words 
oonstitute the specific description. I think that, i n  any aspect of the 
case, there should be a new trial, to the end that the rights of all parties 
may be adjudged and protected. 
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Cited: Lamb v. Major, 146 N. C., 533; Mrhitehurst 71. Ins.  Co., 149 
N. C., 276; Machine Co. 21. Feezer, 152 N. C., 520; Unitypr Go. 11. Ash- 
craft, 155 N.  C., 67; Tarault v. Xeip, 158 N .  C., 377; Pate v. Blades, 
163 N.  C., 272. 

CIIARLIE FLOWERS V. LEWIS KING. 
(234) 

(Filed 16 October, 1907.) 

1. Process-Service-Wrong Party-Judgment by DefauIt-Remedy-Prac- 
tice. 

The defendant was ejected from a piece of land by virtue of final 
process issued on a judgment by default, the original process having beell 
served on a different man of the same name; the real defendant never 
entered an appearance, and had no knowledge of the pending action until 
the service of the writ of possession upon him: Iield, (1)  the jud,gment 
is absolutely void, ( 2 )  and may be set aside, on motion of defendant, or 
treated as a nullity. 

2. Same-Merits. 

When it is made to appear that the judgment against defendant is void 
by reason of an entire lack of jurisdiction of the party, he is entitled to 
have it set aside without proof or suggestion of merit. 

MOTION to set aside judgment, heard before Jones, J., and a jury, a t  
April Term, 1907, of WAYNE. 

The judgment was set aside and order made restoring defendant to 
possession of the real estate from which he had been ousted, and plaintiff 
excepted and appealed. 

Aycoclc & Daniels alzd Isaac P. Dortch for plaintiff 
Stevens, Beasley & Weeks  for defendant. 

HOKE, J., after stating the case: I t  appears from the facts found by 
the judge on the hearing that defendant has been ejected from a piece of 
land by virtue of final process of the court, issued on a judgment by de- 
fault in  the present cause, the original process having been served on a 
different man of the same name as the defendant. I n  regard to service 
on defendant, the court finds the facts to be as follows: "The court finds 
that the summons i n  this action had never been served upon the real de- 
fendant, Lewis King, a negro, and the said Lewis King has never 
entered an  appearance in  said suit, either in  person or by attor- (235) 
ney, and had no knowledge of the pending action until the writ of 
possession was served upon him." On these facts i t  is well established 
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with us that the judgment against the defendant is absolutely void, and 
may be set aside 011 motion of defendant, or treated as a nullity when and 
wherever the entire lack of jurisdiction is made to appear. Card v. 
Pinch, 142 N. C., 140; C%t&r v.  Rountree, 109 N. C., 29; Doyle v. 
Brown, 72 N. C., 393; Cooper Co. v. Martin, 70 N. C., 300; Black on 
Judgments, see. 307. I t  is urged that the judgment should not be set 
aside, because the affidavits have failed to disclose any facts which 
would enable the defendant to make a valid defense against the plaintiff's 
demand. This is usually required before a court will disturb an irregular 
judgment. As said in  Becton v. Dun%, 137 N.  C., 559-562, speaking of 
irregular judgments: "The authorities are all to the effect that an 
irregular judgment may be set aside a t  a subsequent term, independent 
of section 274 of The Code. Wolfe v. Davis, 74 N.  C., 597. This is not 
done as a matter of absolute right in  the party litigant, but rests in  the 
sound legal discretion of the court. I t  is always required that a party 
claiming to be injured should show that some substantial right has 
been prejudiced, and he nrust proceed with proper diligence and within a 
reasonable time." But no such requirement exists when the judgment 
is void by reason of an entire lack of jurisdiction of the party. I n  that 
case the judgment is a nullity, and the party affected is entitled to 
have same set aside whenevcr such fact is made to appear, and without 
proof or suggestion of merits. Black on Judgments, scc. 348, citing 
Dobbin v. XcNamara,  113 Ind., 54; Roberts 2). Pawley, 50 S. C., 913. 

The doctrine of the text is fully supported by the authorities cited, 
and is in accord with the principles established by our own decisions. 

There is no error, and the judgment of the court below is 
Affirmed. 

Cited: Simmons v.  Eon: Co., 148 N .  C., 346; Mclieitlzen, v .  Blue, 149 
N. C., 99; Massie v.  Hainey, 165 N. C., 178, 1'79; Cox v. Boyden, 167 
N. C., 321; Bsles v. Rash, 170 N.  C., 342; Johnson v.  Whidden, 171 
N. C., 154. 

(236) 
1'. n7. WATSON v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 16 October, 1907.) 

1.  Railroads-Transport-Evidence-Burden of Proof-Instructions - Ques- 
t ions  for Court. 

When it is admitted that certain articles were received by defendant, 
to be transported and delivered to plaintif, the party aggrieved, both 
points being in the State, the distance separating them 58 miles, with but 
one intermediate point between the place of shipment and destination, and 
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that they werc! not delivered to plaintiff within twe~~ty~one days, without 
explanation, the court should instruct the jury, as a matter of law, that 
the delay was unreirsonablc. 

2. Same. 
When the initial carricr delivers goods to its connecting carrier, neces- 

sary for them to be by it further transported to their destination, and an 
unreasonable delay occurs, without cvidc?nc2c. as to which carrier was 
responsiblc for the delay, the defendant, the initial carrier, is liable for 
the entire delay, the burden of proof being upon it as the party having the 
evidence peculiarly within its own knowledge or possession. 

3. Railroads-Penalty Statutes-Transport-Construction. 
Under Revisal, sec. 2633, the two days at  the initial point are allowed 

for the purpose of giring a reasonable time to begin the transportation; 
thc forty-eight hours at each intermediate point are allowed for the nec- 
essary change of cars or unloading and loading; and it is not a reason- 
able construction of the statute to deduct the day of thc receipt ar~d the - 
day of delivery from the time thus fixed. 

4. Same-Sundays. 
The time for the triinsportation of goods shipped by the deferldirnt car- 

rier, as fixed by Revisal, sec. 2632, is not affected by secation 2613, pro- 
hibiting frcight trains to run on Sundays, etc., and the intervening Sundays 
should be counted, especially in a shipment where the entire distance is 
not over 58 miles, and five days free time is allowed. 

ACTION for the recovery of penalty beforc a justice of the peace, (237) 
and heard on appeal a t  Spring Term, 1907, of BERTIE, beforc 
Lyon, J., and a jury. 

The following evidence was submitted: 
Bill of lading, duly signed by defendant company, for car-load of lum- 

ber to be shipped by plaintiff, T. W. Watson, at  Cedar Landing, Bertie 
County, N. C. 

1. That on 1 October, 1906, the Rocky Mount Sash and Clind Com- 
pany, a t  Rocky Mount, dclivered to the Atlantic Coast Line Railroad 
Company, for T. W. Watson, a t  Cedar Landihg, N. C., the owner and 
party in interest, a car-load of lumber and window frames, to be shipped ' and delivered at  Cedar Landing to said Watson. 

2. That the distance from Rocky Mount to Cedar Landing is 58 miles, 
and there is in  that distance one intermediate point, towit, Williamston, 
N. C., where the defendant connects with the Norfolk and Southern 
Railroad Company by boat for Cedar Landing. 

3. That said shipment was delivered to the plaintiff a t  Cedar Land- 
ing on 21 October, 1906. 

4. That the entire route of the shipment and both terminal points are 
in  North Carolina. 

5. The defendant delivered to the plaintiff the bill of lading named, 
above referred to. I 
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The court instructed the jury, if they believed the evidence, to answer 
the first issue "Yes" and the second issue "$100." To this charge de- 
fendant excepted. Thereupon the court rendered judgment. Defendant 
excepted to the judgment, and appealed. 

Winston & Matthews for plaintiff. 
J .  H.  Pou, Q. R. Elliott, and Pru.den & .Pruden for defendant. 

HOKE, J., after stating the case: I n  support of its exception to the 
,charge of his Honor on the first issue, the defendant insists that 

(238) the only obligation assumed by the contract of carriage, evidenced 
by the bill of lading, was to transport within a reasonable time 

the articles to the point of destination, if on its line, and if not, to 
transport and deliver to the next connecting carrier on the route to the 
final destination. I n  the absence of any evidence of a joint obligation, 
this is unquestionably true. I t  is further true that, if the consignee seeks 
to fix the carrier with liability, either by way of damages or for statutory 
penalty, the burden of proof is upon him to show that the goods were not 
transported, according to the contract, within a reasonable time. Walker 
v. R. R., 137 N.  C., 163. I n  this case it is conceded that the articles 
were received by defendant at  Rocky Mount, 1 October, 1906, to be trans- 
ported and delivered to plaintiff at  Cedar Landing, both points being in  
this State, and the distance separating them 58 miles; that they were 
delivered to plaintiff 22 October, 1906; that there was but one inter- 
mediate point between the place of shipment and desthation. When 
the facts are admitted and but one reasonable inference can be drawn 
from them, the court should instruct the jury as a matter of law- 
this is elementary. I n  the absence of explanation, i t  would hot seem 
open to debate that the time between the receipt and delivery of the 
articles was unreasonable. We do not understand counsel to controvert 
this proposition. Defendant insists that, conceding this to be true, it 
also appears that Williamston is, for the purpose of this shipment, 
the terminus of defendant's line, and that a t  that point the articles were 
delivered to and transported by the Norfolk and Southern Railroad 
Company to their final destination. I t  is clear that if within a reason- 
able time the defendant delivered the articles to the Norfolk and 
Southern Company, and the delay occurred upon that line, the defendant 
was exonerated and the liability was transferred to that company. 

The question therefore, is, Where does the burden of proof rest as to 
such transportation and delivery? We had occasion to discuss 

(239) this question i n  Meredith v. R. R., 137 N .  C., 478, in  an action 
for damages for a failure to transport goods in  a reasonable time 

and deliver them in good condition. After a careful consideration of the 
172 
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authorities. we held that the means of proof being within the control of 
<, 

the contracting company, upon the well-settled exception to the general 
rule, the burden was upon i t  to account for the damaged condition of 
the goods. I n  Harper v. Express Co., 144 N.  C., 639, we held that 
the same principlekould apply where the action was for wrongful delay, 
and that presumption of responsibility would arise against any one of 
the connecting carriers shown to have possession and control of goods - - 
after the delay occurred. We can perceive no good reason why the 
same'principle should not control in an action for the statutory penalty 
for delay i n  transporting goods. As we said in Stone v. R. R., 144 N. 
C., 220,'the only firpose and effect of the statute is to enforce the com- 
mon-law duty and penalize its breach. Thc defendant keeps a record of 
all shipments over its line by means of waybills, showing the date of 
receipt, date of arrival a t  the destination, together with all other data 
enabling its agents to keep trace of the shipment. I t  also takes a rcceipt 
from,the connecting carrier to which shipments are delivered for trans- 
portation to the point of destination. This record is always made by and 
under the control of defendant's agents. The shipper or consignee only 
knows from his bill of lading when the goods are shipped and when 
delivered. I t  is manifest, upon every principle of fair dealing, that 
when he shows an unreasonable delay in the transportation, all mattcrs 
in  exoneration or defense should come from the defendant. To hold 
otherwise would be to render the legislation enacted for the enforccment 
of the duty of the carrier and protcction of the "party aggrieved" of no 
effect-to keep the promise to the ear and break i t  to the sense. I f ,  as 
i n  this case, the carrier may permit articles-lumber and window frames 
-doubtless shipped to meet an immediate necessity, to be delayed 
from 1 October to 22 October, a distancc of 58 miles, and with- (240) 
out any cxplanation or information as to the cause or place of 
such delay, call upon the defcndant to summon its agents, with its own 
records, to show when, where and how the delay occurred, the statute 
would be of little value as a remedy for the wrong done him. I i i s  
Honor was, thercfore, clearly correct in  his instructions to the jury upon 
the first issue. 

The defcndant excepts to the instruction upon the second issue. His  
Honor assumed that the entire delay occurred on the defendant's road. 
I n  the absencc of any explanation, we are unable to perceive how any 
other rule can be applied. For  the same reasons which fixed the burden 
of proof regarding the place or cause of the delay; we are constrained to 
hold that the defendant must be held liable for the entire delay. I f ,  hav- 
ing the evidence in its possession to show the contrary, the defcndant 
withholds i t  from the court, i t .has  no just cause of complaint. I n  
the absence, therefore, of any evidence showing when the article was 
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delivered to the connecting carrier, the initial or contracting carrier will 
be charged with the entirc time during which the unreasonable delay oc- 
curred. I f  i t  has discharged its full duty, or has partially done so, the 
evidence thereof is  within its possession and not known to plaintiff. 

His  Honor directed the jury to answer the second issue "$100? This 
is upon the theory that there was a delay of twenty-one days, two being 
allowed a t  the shipping point and two days at  the interrncdiate point, 
leaving seventcen days. The judgment of $100 is based upon a charge 
of $25 for the first day and $5 per day for fifteen days. I t  is stated 
in  the brief that 21 October was Sunday. We presume that his Honor 
deducted that day. The defendant's counsel insist that the day of re- 
ceipt and the day of delivery should be deducted, and from the time 
thus fixed the four days should be deducted. We do not think this a 
reasonable construction of the statute. The tm7o days at  the initial point 

are allowed for the purpose of giving a reasonable time to begin 
(241) the transportation. The forty-eight hours a t  each intermediate 

point are allowed for change of cars-if necessary, unloading and 
reloading. The defendant insists that, i n  vicw of the statute (Revisal, 
see. 2613) prohibiting freight trains to run on Sundays, between sunrise 
and sunset, the Sundays intervcning between the day of shipment and 
delivery should not be counted. This suggestion might be made effective 
on appeal to the Legislature, but the Court is not a t  liberty to adopt it, 
when the statute which imposes the penalty (Revisal, see. 2632) contains 
no such provision. We should not read into the statute an exception 
which the Legislature has not secn proper to make. Davis v. R. R., ante, 
207. I t  will be noticed that the carrier is only prohibited from run- 
ning its train for a part of Sunday, between sunrise and sunset, and 
certainly i n  the present case there has been no hardship imposed in the 
matter of time. I n  a shiument where the entire distance was not over 
58 miles there has been an allowance of five days as free lime. and this 
was as favorable as the defendant could reasonably ask. 

Thcrc has been no error of which the defendant can complain, and the 
judgment below is 

Affirmed. 

Cited: Collection Agency v. R. R., 147 N. C., 594. 
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(242) 
EDWARD SMITH v. R. L. GODWlIN ET AL. 

(Filed 16 October, 1907.) 

1. Negotiable Instruments-Past Due-lndorsement-Securities-Title. 

Y. held the note of H., secured by mortgage on land. H. subsequently 
conveyed the land to Y. by an absolute deed, and obtained a receipt in full. 
Y. retained possession of the note and mortgage, the latter remaining 
uncanceled of record. On'the same day 1'. conveyed the land to T. by 
deed, reciting a consideration, followed by a provision that all thereof 
which had not been paid should constitute a lien on the land. Thereafter 
Y., for a valuable consideration, executed a promissory note to plaintiff, 
and indorsed as security therefor the note, then past due, he held of H., 
secured by the mortgage: Held, in an action to recover of the defendant 
V. the balance due on the purchase price of the land described in the H. 
mortgage, that, in equity, the indorsement of Y. to the plaintiff of the note 
of 13. passed the title to the note, with the right to the mortgage security 
as an incident. 

2. Bankruptcy-Trustee-Assets, Rights in. 
A trustee in bankruptcy, in the absence of fraud, takes the assets of the 

bankrupt subject to rights, liens, and equities existing against them in 
the hands of the bankrupt. 

3. Bankruptcy-Securities-Sale-Demand. 
-4 creditor of the bankrupt estate, holding several kinds of securities 

for the debt, can, in the absence of demand, realize on them in the order 
he prefers. 

4. Power of Court-Verdict, Set Aside-Issues, Irrelevant. 
I t  is not error in the court below to set aside a verdict on an issue 

irrelevant to the inquiry. 

ACTION tried before Peehles,  J., and a jury, a t  November Term, 1907, 
of HARNETT. 

The facts, as shown by the pleadings, admissions, and verdict, a r e :  
E. F. Young held a note against one B. F. Hamilton, secured by a mort- 
gage on land in  Harnet t  County, for  $1,256, dated 7 March, 1896, subject 
to certain indorsed credits. On  7 January,  1902, the note being past due, 
Hamilton, for  the purpose of paying the note and discharging the 
mortgage, executed a n  absolute deed for the land to Young, who (243) 
gave him a receipt i n  full, but retained possession of the note and 
mortgage. On  the same day, 7 January ,  1902, Young executed a deed for 
the land to defendant W. R. Vann. The consideration recited i n  the 
deed was $3,100, followed by the following provision: "It is  distinctly 
understood and agreed between the parties hereto tha t  only the sum of 
$1,692.05 of the consideration of $3,100, above written, has been paid, 
and that  this deed shaIl become operative as a fee-simple deed of convey- 
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ance only from and after the payment of said balance in  full, with in- 
terest." On 1 March, 1904, Vann paid Young on account of the balance 
due $1,014.24, leaving due at  the time of the trial $746.76. The deeds 
from Hamilton to Young, and from Young to Vann, were recorded subse- 
quent to 3 February, 1903, as was the cancellation of record of the mort- 
gage from Hamilton to Young. On 2 February, 1902, Young executed 
to plaintiff for a valuable consideration his promissory note for $1,000, 
due 1 November, 1902, no part whereof has been paid. On 3 February, 
1903, Young indorsed to plaintiff as collateral security for said note the 
Hamilton note, and transferred the mortgage executed to secure the same. 
There was apparently due on said note at  that time $1,053.96. On 
4 June, 1904, Young was duly adjudged a bankrupt, and defendant 
Godwin and others appointed his trustees. Plaintiff has not proven his 
debt against Young. At  the time of the transfer of the Hamilton note 
and mortgage, Young, for the same purpose, transferred to plaintiff 
certain shares of stock in  incorporated companies. Plaintiff in  this 
action seeks to recover of defendant Vann the balance due on the pur- 
chase price of the land described in  the Hamilton mortgage conveyed 
to him by Young. He  avers that by the transfer of the note he acquired 
an equitable lien on the debt. Defendant Vann i s  ready to pay the 

amount as the court may adjudge. Defendants, trustees, insist: 
(244) first, that plaintiff took the note after maturity and subject to all 

infirmities and defenses attaching thereto in the hands of Young; 
second, that they took the debt, as trustees, free from any liens or 
equities attaching to Young's title; third, that in  any event plaintiff 
cannot recover the debt until he accounts for the value or the amount 
which he ought by due diligence to have realized from a sale of the 
stocks. His  Honor, being of the opinion that there was no evidence 
that Young, or his trustees, had notified plaintiff to dispose of the 
stocks, he could not compel him to account for their value before realiz- 
ing on the, Vann debt; that they could a t  any time demand the return 
of the stocks by paying the note; he therefore declined to submit an 
issue in regard to the sum which Young could have realized by a sale 
of the stocks. Defendants duly excepted to these rulings. From the 
judgment rendered the trustees appealed. 

J .  C. Clifford and Rose & Rose for plaintiff. 
Godwin & Townsend and1 A. L. Godwirz for defendants. 

CONNOR, J., after stating the case: It is conceded, as contended by 
defendants, that, as against Hamilton, the plaintiff took the note by 
indorsement from Young, subject to defenses accruing to him by reason 
of the execution of the deed of 7 January, 1902, and the receipt by 
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Young. H e  could not have maintained an action on the note against 
Hamilton. This question, however, is not involved here. When Young 
indorsed the note, although past due, to plaintiff, he warranted that i t  
was genuine-that he had a good title to i t ;  that he had no knowledge 
of any fact which would impair its validity or render i t  valueless, and 
that on presentment i t  would be paid. Revisal, secs. 2214, 2215. Hence, 
his title to the note and his right to demand all securitics which Young 
held are clear. While the record prescnts a peculiar state of facts, we 
can see no good reason why the same equitable principles which carry 
to the purchaser of a note all securities held by the assignor for its pay- 
ment may not be invoked by plaintiff. Certainly, in  good con- 
science and equity, Young should be treated as holding such (245) 
security for the benefit of his assignee. The principal having 
passed, the incidcnt gocs with it. This is elementary. Hamilton was 
entitled to demand of Younz the surrender of his note and cancellation " 
of the mortgage. H e  permitted him, however, to rctain the o i~e  and 
leave the other open upon the record. When Young sold to Vann he 
expressly retained a lien upon the land to sccure the unpaid balance of 
thc purchase money. This represented, in  Young's hands, the note and 
mortgage which hc held against Hamilton. A court of equity, which 
always disregards me?e form, so that substantial justice will be done, 
finds no difficulty in  treating Young as a trustee for plaintiff in  respect 
to the amount due by Vann. Defendants insist that, however this may 
be as against Young, they take under the bankrupt law titlc to the debt, 
free from such equity, or, to state thcir contention in  the language of 
their well-considered brief, "When they were appointed trustees of 
Young's estate, and werc by operation of law vested with the title to 
Young's property, they took that title which Young could, prior to his 
adjudication in bankruptcy, have transferred to an innocent purchaser 
for value." I n  considering this au~stion. the fact that Hamilton's note ', 
was overdue and oDen to defense by him is immaterial. Plaintiff, as 
against Young, acquired a perfect title to the note. This being true, wc 
are unable to see how his subsequent bankruptcy in  any manner affected 
plaintiff's title, either to the note or any securities which Young hcld for 
its payment. We do not think plaintiff's right grows out of an estoppel; 
but equity, regarding that as done which ought to have been done, treats 
the Vann debt as having been transferred to plaintiff as incident to the 
transfer of the note, or, which amounts to the same thing, considers 
Young as trustee for the plaintiff. Whether if Young had, for value 
and without notice of such trust, transferred the Vann debt to a pur- 
chaser, plaintiff would have been without rerncdy, is not presented here. 
While there is some apparcnt confusion in  the decisions of the 
Federal District and Circuit Courts upon the question, we find (246) 
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that the Supreme Court of the United States has held that the trus- 
tees in  bankruptcy take the assets of the bankrupt subject to rights, 
liens and equities exising against them in the hands of the bankrupt. 
I n  Thompson v. Fairchild, 195 U. S., 516, i t  is said: "Under the present 
bankrupt act the trustee takes the property of the bankrupt, in cases 
unaffected by fraud, in the same plight and condition that the bankrupt 
himself held it, and subject to all equities impressed upon i t  in the hands 
of the bankrupt." Mfg. Co. v. Cassell, 201 U. S., 344. The result of 
the decisions is thus stated in  5 Cyc., 341: '(The trustee becomes vested 
with the same kind of a title as though he were a purchaser, but such 
title is subject to all the rights and equities existing in  favor of third 
persons against the bankrupt.'' Bank v. I ron Go., 102 Fed., 755. The 
same principle has been recognized by this Court in  regard to assignees 
of property to secure the payment of existing debts. I n  Potts v. Black- 
well, 56 N. C., 449, Pearson, J., speaking of the title acquired by such 
assignees, says: "It would seem that they take subject to any equity 
that attached to, the property in the hands of the debtor, and cannot dis- 
charge themselves from i t  on the ground of being purchasers without 
notice." This cause was reheard, and, after most exhaustive argument 
by counsel of ,marked learning, affirmed. I t  has been uniformly fol- 
lowed i n  this Court, and is sustained by reason. IPotts v. Blackwell, 57 
N. C., 59. While there are some apparently conflicting rulings in the 
bankrupt courts, we think that they are more apparent than real, being 
controlled frequently by local statutes regarding registration of deeds 
and mortgages. No question of that kind is presented in  this case. 
Plaintiff did not acquire any interest in  the land sold to Vann, but be- 
came entitled to the debt for the purchase money. I t  will be observed 
that, at the date of the assignment to plaintiff, the mortgage from Ham- 

ilton had not been canceled nor the deeds from Hamilton to 
(247) Young, or Young to Vann, recorded. So far  as plaintiff's knowl- 

edge or information extended, the Hamilton note and mortgage 
were intact. This fact shows the strength of his equity against Young, 
and equally so against his trustees. 

The next exception made by defendant in~olves the right of plaintiff 
to recover i n  this action before disposing of the stocks transferred to 
him. We can perceive no reason, in the absence of a demand upon 
him to do so, why he may not realize on either of his securities in the 
order which he prefers. I t  is conceded that the amount recovered by 
him in this action is insufficient to discharge his note. The trustees 
of Young are entitled, if so advised, to have an accounting of the 
fund in  plaintiff's hands, to the end that they may either have the 
stocks sold, and the balance, after paying plaintiff's note, paid to 
them; or, we presume, by a n  order of the bankrupt court, they may 
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redeem the stocks and dispose of them for the benefit of the estate. Dis- 
cussing the duty of a pledgee of stocks to secure debts, Mr. Justice 
Blatchford in  Culver v. Wilkinson, 145 U. S., 205, says: "A sale, in 
the absence of a request to sell, or the commencement of a suit, was 
not compulsory, but was at  the discretion of the pledgee." We con- 
cur in  the opinion of his Honor (Lake v. Trust Co., 3 L. R. A. (N. s.), 
1199), that "Young had a right to pay plaintiff's note and take back 
his collateral, or he could have instructed plaintiff to sell them." 
This right passed to his trustees. Neither he nor they did so. There 
is  no suggestion of any other breach of duty on the part  of plaintiff 
i n  respect to the stocks. Upon a careful examination of the record, 
with the aid of the well-prepared briefs and arguments of counsel, we 
find no error. It was in the sound discretion of his Honor to set aside 
the verdict on the eleventh issue; and, as we have seen, in  the absence 
of any notice to sell, the issue was unnecessary. 

The judgment must be 
Affirmed. 

Gted:  Godwin v. Bank, 145 N. C., 326. 

-- 
(248) 

H. F. BONEY v. ATLANTIC AND NORTH CAROLINA RAILROAD 
COMPANY. 

(Filed 16 October, 1907.) 

1. Nonsuit-Evidence-Safe Appliance-Fellow-servant Act. 
A refusal to nonsuit upon evidence that plaintiff was injured in conse- 

quence of using a defective hand car which he had theretofore repeatedly 
reported to his employer as defective, and had been promised another, is 
proper by reason of the fellow-servant act (Revisal, sec. 2646), and inde- 
pendent1 y thereof. 

2. Contributory Negligence-Causal Connection-Instructions. 
When there is no causal connection between the act relied upon as con- 

stituting contributory negligence and the act which caused the injury, a 
prayer for special instruction based upon the former was properly re- 
fused. 

3. Same-Instructions-Proximate Cause. 
A prayer for special instructions as to contributory negligence which 

omits the doctrine of proximate cause is insufficient. 

4. Same. 
Plaintiff was in charge of a hand car of the defendant railroad com- 

pany in the course of his employment, standing up and helping his men 
to run it. The car, while plaintiff was looking back at  an approaching 
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train 6 miles away, flew the track, owing to a defect in its running gear, 
previously reported by him, and caused the injury. It  does not clearly 
appear whether or not the car was taken from the track twenty minutes 
before the train passed, as required by defendant's rules: Held, that 
defendant's prayer for instruction, that, upon these facts, eliminating the 
question of proximate cause, there was contributory negligence, was 
properly refused. 

5. Power of Court-Discretion-Excessive Damages-Appeal and Error. 
It  is discretionary with the trial judge to set aside a verdict for exces- 

sive damages, and his acts thereupon are not reviewable on appeal. Wal- 
lace u. R. R., 104 N. C., 452; Euljin t,. R. R., 142 N. C., 129, cited and 
approved as to a charge to the jury upon the question of damages. 

WALKER, J., dissenting. 

ACTION tried before Long,  J., and a jury, at  May Term, 1907, of 
LENOIR, to recover damages arising out of a personal injury re- 

(249) ceived by plaintiff, alleged to have been caused by defendant's 
negligence. 

From a judgment for plaintiff, defendant appealed. 
The facts sufficiently appear in  the opinion of the Court. 

G. V .  Cowper and L o f t i n  & Varser for plaintiff. 
Rouse d Land and L. I .  Moore for defendant. 

CLARK, C. J. The plaintiff was injured in  consequence of using a 
defective hand car, whose defects he had repeatedly reported to his 
superior, who promised to furnish another hand car, but had failed 
to do so. The nonsuit was properly refused, both because of the fellow- 
servant law (Revisal, see. 2646), which denies the defense of assump- 
tion of risk when an employee is injured '(by any defect in  the ma- 
chinery, ways and appliances of the company" (Coley w. R. R., 128 
N. C., 534)) and even independently of that statute, because the 
plaintiff had reported the defective hand car to his superior and had 
been promised another one. Labatt Master and Servant, p. 86 (b),  
and sec. 423, p. 1193. 

The defendant relied on the defense of contributory negligence, 
but that issue was found in favor of the plaintiff. The acts complained 
of were that the plaintiff, in  charge of the hand car, was standing up, 
helping his men work the lever up and down, running the car, and, 
looking back, saw the train, 6 miles off, and about this time the hand 
car flew the track, solely from the defect, previously reported, in  
its running gear. The rules of the company required the hand car to 
be taken off twenty minutes before the train passed. I t  is not clear 
whether the accident occurred twenty minutes before the train passed 
or not, but there was no causal connection between the passage of the 
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train arid the injury, and the jury so found. I t  may be that the court 
might well have instructed the jury, if they believed the evidence, to 
find the issue of contributory negligence i n  the negative. Certainly 
the defendant has no cause of complaint, for the court gave 
the instructions asked by the defendant, with the proper modifi- (250) 
cation, that if the conduct of the plaintiff should be found as 
stated i n  the defendant's prayers, and was the proximate cause of the 
injury, to answer the issue of contributory negligence "Yes"; otherwise, 

Negligence, to bar a recovery, must be shown to be the proxi- 
mate cause of the injury. Baker v.  R. A?., 118 N. C., 1021; Ramsbottom 
v. B. R., 138 N.  C., 38, cited and approved; Allen v, R. R., ante, 214. 

The charge as to quantum of damages follows that approved in 
Wallace v. R. R., 104 N.  C., 452, and recently in Rufin v. R. R., 142 
N. C., 129. 

The amount of damages was a mattcr of fact of which the jury were 
the judges. I f  thcir finding was excessive, his Honor, who heard the 
evidence, had the corrective power to set i t  aside. His refusal to do 
so is not reviewable by us. This is well settled by numerous decisions 
of this Court. Norton, v. R. R., 122 N.  C., 937, and cases there cited. 
There are States under the wording of whosc Constitutions the ap- 
pellate court can review the qucstiou of excessive damages, and i t  may 
not be improper to say that in those courts verdicts for damages for 
wrongful death and for personal injuries sustained by employees and 
others by reason of negligence in operating railroads, much greater in 
amount than those ordinarily returned by juries in  cases conling up to 
this Court, have been sustained as not excessive. 

No error. 

WALKER, J., dissenting: I wish that I could fully concur with my 
associates i n  the decision of this casc, because I regard the neglect of 
the defendant to repair the hand car, if the evidence is to be believed, 
as not only gross, but cruel. Tt is one of the first duties of the master 
to care for the safety of his employees, and, i n  the discharge of that 
duty, to use reasonable care in  furnishing him with such tools and 
implements to perform his work as will not unnecessarily ex- 
pose him to danger. Xarks  v. Cotton Mills, 135 N.  C., 287; (251) 
Witsell v. R. R., 120 N. C., 5 5 7 ;  Hicks v. Mfg.  Co., 138 N. C., 
319. That duty was not performed in  this case, as the jury evidently 
found; and if this were all, I would not hesitate to give my assent 
to the conclusion of the Court. But i t  is not, by any manner of means. 
I t  appears here that the servant knowingly and deliberately violated 
the defendant's orders to remove the hand car from the track at  least 
twenty minutes before the passage of a train-freight or passenger. 
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The plaintiff actually saw a train approaching, and knew that it was 
on its schedule time. I f  he had complied with the rule and the instruc- 
tion of his employer, the accident would not have occurred; and the 
master's default, while gross and inexcusable, was not the proximate 
cause of his injury, as i t  must be to entitle him to a verdict, but his own 
neglect in  disobeying orders. Besides, i t  is perfectly apparent, from the 
nature of the accident and the manner i n  which i t  occurred, that i t  was 
not the result of the particular defect in  the hand car complained of, 
but was produced by the effort of the plaintiff to reach a point beyond 
that where he should have removed the hand car from the track. I f  
he had complied, with explicit orders he would not have been hurt. 
This Court has held repeatedly that, where an injury is caused by a 
departure from the employer's instructions to his servant, the latter 
is not entitled to recover, because he is considered as the author of 
his own injury, volunti norz fit imjuria, and i t  is not within the terms 
of the contract of employment that the master should protect him from 
such an injury. Whitson v. Wrenlz, 134 N. C., 86; Stewart v. Carpet 
Co., 138 N.  C., 60; and, as being more directly in point, Hicks v. M f g .  
Co., 138 N.  C., 319, where the principle is clearly and definitely stated 
by Justice Hoke for this Court. We have also laid down the same 
doctrine in Patterson, v:Lumber Co., ante, 42. While the plaintiff has 

my sympathy in  his misfortune, decisions of this Court cannot be 
(252) based upon sympathy, but must be founded upon the law, as was 

said in C~enshaw v. Street Railway, 144 N. C., 314. 
There was just as much causal connection between the plaintiff's 

negligent act and the injury in this case as there was i n  any of those 
cases we have cited, wherein the servant was denied the right of re- 
covery, and there are many more decisions which might be cited to the 
same effect. 

Cited: Harvey v. R. R., 153 N. C., 574; Kearney v. R. R., 158 N. C., 
548; Cook v. Hospjtal, 168 N.  C., 256. 

J. C .  McCASKILL v. SARAH E. WALKER. 

(Filed 16 October, 1907.) 

Title-Adverse Possession-Evidence-Questions for Court. 
Evidence of title by adverse possession to woodland is not sufficiently 

definite, certain, and exclusive to justify a court in holding, as a matter 
of law, that such title is established by both the plaintiE's and defendant's 
getting wood and straw therefrom for twenty years. 
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ACTION to recover possession of land, tried before Webb, J., and a 
jury, at  April Term, 1907, of ROBE~OX.  

At  the conclusion of plaintiff's evidence, upon motion of defendant, 
his Honor nonsuited the plaintiff, who appealed. 

Mcln ty re  & Lawrence and J. D. Proctor for plaintif. 
R. H.  Battle & S o n  and McLean, McLean & McCorrnick f o r  defend- 

ant. 

BROWN, J. I t  is admitted that John Walker, Jr., was seized and pos- 
sessed of the lands in  controversy. The evidence shows that he con- 
veyed the land by deed dated 2 June, 1869, to Hector J. MacLea~ ,  under 
whom plaintiffs claim. The record evidence tends to prove that plain- 
tiff McCaskill claims three-fourths of the land by purchase from 
the heirs of Hector J. MacLean, and the other fourth is claimed (253) 
by plaintiff Lola Wright, the remaining heir a t  law of said Mac- 
Lean. The defendants pleaded adverse possession and that Hector J. 
MacLean obtained the deed to the land from John Walker, Jr., by fraud, 
and that defgndants are the heirs at  law of Walker and claim the land 
as such. 

The ground of the nonsuit, as we understand the record, is that the 
evidence offered by the plaintiffs proves title in the defendants by adverse 
possession, and that, therefore, the plaintiffs, upon their own showing, 
are not entitled to recover. 

We do not think that the evidence as set out in the record is sufficient 
to sustain his Honor's ruling. 

The evidence tends to show that there were two tracts of land owned 
by John Walker, a 40-acre tract, which is the one in  controversy, and a .  
32-acre tract, whereon John Walker lived, and died in 1872, and where, 
according to the evidence of one witness, the widow and children of 
John Walker have lived ever since. The evidence, taken in  its most 
favorable view for plaintiff, as is the rule upon a motion to nonsuit, 
tends to prove that the 40-acre tract is woodland and was used for get- 
ting firewood and straw, very generally from 1858 to 1901, by those 
claiming under Hector J. MacLean. There is some evidence also of a 
like use by defendants during the same period, but i t  is not sufficiently 
definite, certain and exclusive to justify a court in holding as matter of 
law that i t  establishes adverse possession for twenty years. 

H.is Honor erred in  sustaining the motion. 
New trial. 
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(254) 
W. P. OLDHAM v. SARAH M. RIEGER. 

(Filed 16 October, 1907.) 

1. Executors and Administrators-Judgment Against Intestate- Independ- 
ent Action-Procedure. 

When i t  appears that  plaintiff had obtained judgment against the de- 
fendant's intestate, i t  was not necessary for plaintiff to establish his 
claim against the defendants in an independent action in the nature of a 
creditor's bill. 

2. Same-Judgment Against Intestate-Accounting-Clerk-Jurisdiction. 
In  a proceeding brought by plaintiff before the clerk to have a n  account- 

ing of the defendants, a s  administrators, and to compel payment of plain- 
tiff's judgment theretofore obtained against defendant's intestate, the 
clerk has jurisdiction of the action, and i t  is proper for hi&, upon issues 
raised, to transfer the cause to the Superior Court for trial. 

3. Same-Judgment Against Intestate-Accounting-Clerk-Superior Court- . 
Jurisdiction. 

When a n  action against administrators, brought for the purpose of en- 
forcing a judgment theretofore obtained by plaintiff against their intes- 
tate, and demanding a n  accounting, is transferred by the clerk to  the 
Superior Court for trial upon issues joined, i t  is proper for the Superior 
Court, in the economical and speedy administration of justice, to proceed 
to hear and determine all matters in controversy, or to remand the cause 
to the clerk, in its discretion. Revisal, secs. 129, 614. 

4. Limitation of Actions-Statute-Answer-Demurrer-Motion to Dismiss. 
Under Revisal 1905, see. 360, declaring that  the objection that  a n  action 

was not commenced within the time limited can only be taken by answer, 
the bar of limitations cannot be raised by demurrer or motion to dismiss. 

5. Same-Answer-Admissions-Questions of Law-Apparently Barred-De- 
fenses. 

Where the complaint sets out a cause of action which is barred, and the 
facts a re  admitted by answer, and the statutory bar is pleaded, the court 
may decide the question as  a matter of l aw;  but where the complaint 
states a cause of action apparently barred, and the answer denies the 
facts and sets up the bar, the court cannot dismiss on a motion for non- 
suit, since, under Revisal 1905, see. 485, a plea of the statute does not 
require a reply; and further, since, under section 248, the fact that the 
action, is not barred on the ground of infancy, etc., may be shown by 
evidence. 

6. Same-Limitations of Actions-Entire Cause-Accounting. 
In  a n  action against administrators for a n  accounting and settlement, 

when there is a plea of the statute of limitations going to the entire cause 
of action, the issue raised upon the statute should be determined before an 
accounting is  ordered. 

ACTION, heard  before Webb, J., upon  t h e  pleadings and  state- 
(255) ment ,of  counsel, a t  M a r c h  Term, 1907, of BRUNSWICK. 
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The court was of the opinion that the plaintiff was not entitled to 
- recover, and dismissed the action. Plaintiff appealed. 

The plaintiff alleges ill his complaint that he recovered judgment 
against A. W. Rieger on 14 December, 1895, for $126.31, in  New Han- 
over County, before a justice of the peace, and that the judgment was 
duly docketed on the same day in the Superior Court, under the statute; 
that the said Rieger died in Brunswick County, the place of his domi- 
cile, on 3 December, 1903, and that the defendants Sarah M. Rieger and 
M. B. Mintz qualified as administrators of his estate in  said county of 
Brunswick on 8 December, 1903; that the plaintiff duly demanded pay- 
ment of the judgment from the defendants, as administrators, which was 
refused. They further allege that more than two years have elapsed 
since the defendants qualified as administrators, and that the judgment 
still remains unpaid. The defendants answer the complaint and ad- 
mit the death of A. W. Rieger and administration on his estate, as 
alleged in  the complaint, but they deny all the other allegations of 
the complaint, except the one that two years have elapsed since letters 
of administration were taken out by them. They then plead the statute 
of limitations, denying the material allegations of the plaintiff's coni- 
plaint, except as hereinafter stated, and averring that, even if they 
be true, the plaintiff's cause of action, upon the facts stated in (256) 
the complaint and the additional facts averred in their plea of 
the statute, is barred. The full administration of the estate is alleged, 
with the usual allegations as to legal notice to creditors, and so forth. 

The plaintiff brought this action (or proceeding) before the clerk 
of the Superior Court of Brunswick County, where administration 
was granted, to have an accounting of the defendants, as administra- 
tors of the estate of A. W. Rieger, and to compel the payment of their 
judgment, the suit being in the nature of a creditor's bill, under the 
statute. The clerk ruled that the case was cognizable by him, and issued 
the necessary notices. Upon the issues joined between the parties, he 
then transferred the case to the Superior Court a t  term for trial. 
The plaintiff moved to remand the case, and the judge was of the 
opinion, as we infer from the briefs, though not necessarily from 
the record, that i t  was the duty of the plaintiff to have prosecuted an 
independent action upon his judgment before proceeding to call the 
defendants to an account of their administration of the estate of their 
intestate. H e  thereupon rendered judgment dismissing the action, but 
coupled it with an order, made in  open court, directing the clerk "to 
require the defendants to file accounts and make a proper settlement of 
the estate according to the law in such cases made and provided; the 
said account and settlements to be filed at once, after the citation to the 
proper parties." .The plaintiff duly excepted and appealed. 
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S. M. Empie for plaintiff. 
E. K. Bryan for defendant. 

WALKER, J., after stating the case: I t  is stated in the plaintiff's 
brief-and the argument which is so ably presented in  the defendant's 
brief seems to admit-that the learned judge who presided at  the trial of 
this case ruled as he did because he was of the opinion that the plaintiff 
should have sued upon the judgment independently, and established his 

claim against the estate before bringing this proceeding. I n  
(257) this ruling, if i t  is correctly stated in  the briefs-though i t  does 

not clearly so appear in  the record-we do not concur. There 
was a special plea in  bar, namely, the statute of limitations, and we 
think this plea should have been determined before ordering an account, 
or a reference to ascertain the exact condition of the estate. I t  was 
not necessary to establish the claim of the plaintiff by a new adjudi- 
cation upon his judgment. Bank v.  Harris, 84 N.  C., 206; McLendon 
v. Cornrs., 71 N. C., 38; Glenn v.  Rank, 72 X. C., 626. The debt had 
already been established by a judgment against A. W. Rieger in  his life- 
time. The court should have submitted to the jury, unless the parties 
could agree upon the facts, the issue raised by the pleadings, towit, 
whether the plaintiff's claim was barred; and if i t  was found that the 
statute was not in the way of the plaintiff's recovery, then the court 
should have proceeded to order an account and settlement. Revisal, 
see. 104, et seq. The Superior Court had full possession of the case 
by the transfer, and, therefore, jurisdiction, under the statute (Re- 
visal, see. 129) and the decisions of this Court, to finally determine all 
matters of controversy between the parties. This has been the law in 
cases of administration since the act of 1876-77, ch. 241 (Code, see. 
1511), as construed in Haywood v. Haywood, 79 N .  C., 42, and Pegram 
v.  Armstrong, 82 N. C., 327; Bratton v. Duvidlson, 7 i  N. C., 423; 
Clark's Code ( 3  Ed.), pp. 263, 264; Revisal, sec. 614; Capps v. Capps, 
85 N. C., 408; McMillan c. Reeves, 102 K. C., 550; Roseman v. Rose- 
man, 127 N.  C., 494; Ledbetter v.  Pinner, 120 N .  C., 455; Faison v. 
Williams, 121 N.  C., 1G2; Fisher v. Trust  Co., 138 N. C., 90. Indeed, 
the act of 1887, ch. 276 (Code, see. 255; Revisal, see. 614), as above 
cited, provided that whenever a cause which was originally brought 
before the clerk is constituted i n  the Superior Court at term, by trans- 

fer, appeal or in any other way, that court shall proceed to hear 
(258) and determine all matters in controversy, with power to re- 

mand, in  its sound discretion, if by that method justice can be 
more speedily and cheaply administered. I n  ye Anderson, 132 N. C., 
243. 
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Not having had the benefit of an oral argument from the learned 
counsel who represented the respective parties, which is always desir- 
able, we were somewhat troubled to decide upon the reasons assigned in 
one of the briefs whether the proceedings should not be dismissed in 
this Court, because i t  appeared, prima facie a t  least, upon the com- 
plaint that the cause of action is barred by the statute of limitations, 
dhich is pleaded in  the answer. But slight consideration of that ques- 
tion and a cursorv examination of the authorities convinced us that the 
point was entirely without merit. The bar of the statute of limitations 
could not be raised by demurrer or motion to dismiss. Under the 
former system i t  could have been done in  equity. Robinson v. Lewis, 
45 N. C., 58; Whitfield v. Hill, 58 N. C., 316; Smi th  v. Morehead, 59 
N. C., 360. But i t  cannot be under the new procedure, for the law pro- 
vides that "an objection that the action was not commenced within the 
time limited can be taken only by answer." Clark's Code (3  Ed.), sec. 
168, and notes (Revisal, sec. 360). The change, under the reformed 
procedure, is noted and fully discussed by Shepherd, J., in  Cuthrie v. 
Bacon, 107 N. C., 337, and Randolph v. Randolph, 107 N.  C., 506. 
See, also, Freeman v. Sprague, 82 N. C., 366. When the complaint 
sets out a cause of action which is clearly barred and the facts are 
admitted! by the answer, and, in  addition to the admission, the statute 
is  pleaded or relied on, then the court may decide the question as a 
maitor of law. This was the case, as will appear by reference to tbe 
statement of the facts, in  Sharkle fo~d v. Xtatofi, 117 N.  C., 73, and 
C h e w y  1). Canal Go., 140 N. C., a t  p. 426, i n  the last of which cases 
Justice IIolce says : "The facts are ~ncontrovc~tcd." But when the 
complaint states a cause of action apparently barred, and the 
answer properly denies the facts or the cause of action, and (259) 
then sets uu the bar of the statute, the Court cannot dismiss 
upon a demurrer ore t e n m  or a motion to nonsuit, for when such a 
motion is made i t  must be decided upon the pleading of the 
or of the adversary of the party who makes the motion, and the - .  

Court has no right 'to look at  the pleading of the opposing party, ex- . 
cept to see if the facts are admitted, so as to present merely a question 
of law. No defendant can, therefore, in  the sciencc of pleading or 
practice, demur to the cause of action of the plaintiff and call in  aid the 
avernients of his own pleading, unless they amount to an  admission of 
what is alleged i n  the complaint. This would be i n  the nature of a 
"speaking demurrer," and would be no more permissible than if a de- 
fendant, after all the evidence had been introduced, should move to 
nonsuit the plaintiff or to dismiss his action upon the evidence intro- 
duced by himself. There is excellent reason for this rule, in  the case 
of pleadings, when the statute of limitations is set up as a bar, and i t  
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is this:  when the plaintiff alleges the facts constituting his cause of 
action, and the defendant denies the material allegations and then pleads 
the statute of limitations as a bar, the Court evidently has no facts 
before i t  upon which it can declare the law as to the statutory bar, 
because here are no facts admitted or found by a jury; and for one 
other reason at least, if not for still others just as sound and conclusive, 
namely, that the plaintiff has the right, without any special or written 
reply-Clark's Code ( 3  Ed.), sec. 248 (Revisal, sec. 485)-to show in 
evidence that his cause of action is not barred, although apparently so, 
as, for instance, that he was an infant, or imprisoned, or insane, or, 
if a feme, that she was covert at the time the cause of action accrued, 
or any other good and sufficient disability which would exempt his or 
her cause of action from the operation of the statute. This being so, 
how could the judge dismiss and thereby exclude the plaintiff from his 

right to repel the plea of the statute by proof? I t  must be re- 
(260) membered that the plea of the statute does not, like a counter- 

claim, require any special written reply, but a reply is always 
deemed to have been made, as upon a direct denial or avoidance, as the 
nature of the case may require. Clark's Code ( 3  Ed.), see. 248, and 
notes; Revisal, see. 485; Askew v. Koonce, 118 N. C., 526. 

We have discussed this question somewhat fully, because i t  does not 
seem to be very clearly understood. 

The court erred in  not first submitting to the jury the plea of the 
statute instead of ordering an immediate accounting in limine. The 
plea in  bar should have been disposed of, because, if found in favor 
of the defendant, no reference or accounting would have been neces- 
sary. Royster v. Wright, 118 N .  C., 162; and cases cited; Smith v. 
Barringer, 74 N.  C., 666; Clements v. Rogers, 95 N .  C., 248; Rerr Q. 

Hicks, 129 N. C., 141; Rank v. Fidelity Go., 126 N.  C., 320; Austin 
v. Stuart, 126 N. C., 525; Jones v. Wooten, 137 N.  C., 421. The court 
could hardly have proceeded under Revisal, see. 100, which requires 
the clerk of the Superior Court to compel the filing of accounts within 
twenty days by executors or administrators who have neglected to com- 
ply with their statutory duty. 

There was error in  the ruling of the court. 
Error. 

Cited: Butts v. Pridgen, 147 N.  C., 135; Roberts v. Baldwin, 155 N.  
C., 280; Eamhardt v. Comrs., 157 N.  C., 236; Coltrane v. Laughlin, ib., 
288; Campbell v. R. R., 159 N .  C., 588; York v. McCalZ, 160 N.  C., 279; 
Jordan v. Simmons, 169 N.  C., 142; Ewbanlc v. Lyman, 170 N. C., 506, 
507; Alley v. Rogers, ib., 539; Moody v. Wike, ib., 544. 



N. C.]' FALL TERM, 1907. 

+ (261) 

PAUL WIERSE v. BETTIE 8. THOMAS, T R A D I ~ G  AS THOMAS & CO., AND 

THE ATLANTIC COAST LINE RAILROAD COMPAR'Y. 

(Filed 23 October, 1907.) 
' 1. Attachment in Personam-Parties-Residence-Earnings-Exemptions. 

The defendant partnership attached, in another State, the earnings of the 
plaintiff due by defendant railroad company, and defendants were, a t  the 
time of the attachment, citizens and residents of this State, and the defend- 
ant  was a railroad company with its principal place of business in this 
State and operating in T7irginia, North Carolina, South Carolina, and 
Georgia. The sum attached was due by the defendant railroad company to 
plaintiff for personal services, rendered as  a n  employee, within sixty days 
prior to the levy, and was for the necessary support of plaintiff and his 
family, supported by him. Plaintiff obtained a n  order in the courts of 
this State restraining the defendant in perso??.an~ from prosecuting the 
proceedings in attachment: Held,  (1) that the plaintiff's earnings a t  the 
time this action was commenced were exempted, both by the personal 
property exemptions provided by the Constitution of this State and by the 
provisions of The Code, sec. 493: Revisal, sec. 678; ( 2 )  that  the restrain- 
ing order should be continued to the hearing. 

2. Courts- Jurisdiction - Injunction - Resident Creditor-Equity-Exemp- 
tions-Evasion-Suitors. 

A court of equity has jurisdiction to  enjoin a resident creditor from 
instituting or prosecuting a n  action or proceeding in another State for 
the purpose of evading the exemption lams of this State, and of collecting 
his claim by subjecting to its satisfaction property or credits which the 
debtor could claim a s  exempt if the action or proceeding were brought 
within the State. 

3. Same-Jurisdiction-Resident Creditor - Injunctions-Attachment-Con- 
stitutional Law.  

The courts of the resident creditor have power in  proper cases to issue 
an injunction, not in  restraint of the action of the court of another State, 
but operating in personurn on the creditor and compelling him ,to obey 
the laws of his own Commonwealth. Such is not in violation of Article 
IV, section 1, of the Federal Constitution, providing that in each State full 
faith and credit shall be given to the judicial proceedings of every other 
State, providing that citizens of each State shall be entitled to all the 
privileges or immunities of the several States. 

4. Same - Jurisdiction - Resident Parties-Attachment-Evasion-Constitu- 
tional Law-Presumptions. 

When i t  appears that  the plaintiff and his creditor were resident and 
domiciled in the same city of this State, a t  which the defendant railroad 
company had its office and principal place Of business, and where the 
local courts were open and accessible, and that  the defendants, T. & Go., 
caused an attachment in another State to be issued against a n  indebted- 
ness due to p l a i n t 3  by defendant railroad company, protected by our own 
Constitution apd laws from the payment of the debt, the intention from 
such facts and circumstances of the creditor to evade the exemption laws 
of his own State will be presumed. 

189 



IK T H E  SUPREME COURT. [I45 

* 
5. Same - Resident Parties - Exemptions - Attachment-Evasion-Disobe- 

dience-Remedy. 
When an attachment is issued in another State by a resident of this 

State against another resident for the purpose of avoiding the exemption 
laws, the situs of the debt may be in such other State, but it is also in 
this State, where the defendant railroad also has its residence and prin- 
cipal place of business, and where the debt due to the plaintiff, its em- 
ployee, is subject to our general exemption lams and the statute passed 
for the special protection of a laborer's wages; and upon the disobedience 
of a restraining order upon the creditor in personurn, the creditor will be 
made to restore the amount wrongfully collected. 

6. Exemptions-Cessation of Residence. 
The general exemption laws of this State, under our Constitution and 

statutes, will not operate when it is made to appear that plaintiff ceased 
to be a resident and citizen of this State at any time before the property 
is applicable to the creditor's claim. 

A ~ T I O W  heard on return to restraining order, before Jones, J., at 
October Term, 1906, of NEW HANOVER. 

The court found the facts to be as follows: "That the plaintiff, at  
the date of the institution of these proceedings, was a resident of North 
Carolina, the defendant, Thomas & Go., residents of North Carolina, 
and the codefendants, a corporation, having its principal place of 
business at  Wilmington, N. C., operating a railroad in  Virginia, North 
Carolina, South Carolina, and Georgia. Plaintiff and other defendant 

reside in  Wilmington, N. C. That at  said date plaintiff was 
(263) a resident, having a family residing in  Wilmington, where 

plaintiff worked as an employee of defendant company. That 
on ---- May, 1906, defendants Thomas & Co, sent an account against 
plaintiff for collection to Atlanta, Ga., where an attachment was issued 
against plaintiff in a justice's court, levying upon the indebtedness of 
the Atlantic Coast Line Railroad Company to plaintiff, such action 
not being prosecuted further by reason of the restraining order issued 
i n  this cause. That the amount of indebtedness due by the defendint 
company to plaintiff was $70, being for his personal services, rendered 
within sixty days prior to said levy, and said sum is necessary for the 
support of said debtor and his family, supported by him. That the 
debt claimed by Thomas & Co. against plaintiff is just and correct, 
and was then due." And thereupon adjudged that the restraining order 
be continued to the hearing, and defendants Thomas & Co. excepted. 
and appealed. 

John D. Bellamy for plaintiff. 
R. G. Grady for defendants. 
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HOKE, J. At the time this action was commenced and the Georgia 
attachment was levied, the property attached was protected, both by 
the personal property exemption provided for by the Constitution and 
the general exemption laws of the State, and also by section 493 of 
The Code (section 678 of the present Revisal), prohibiting wages due 
for personal services of the debtor rendered within sixty days prior 
to the levy, and necessary for the use of the family which was sup- 
ported byWhis labor, from" being subjected and applied to the laborer's 
indebtedness; and, this being true, on the facts established, the judge. 
correctly ruled that the restraining order be continued to the hearing. 

As stated in  12 A. and E. Enc., 256: "It may be regarded as set- 
tled that a court of equity has jurisdiction to enjoin a resident creditor 
from instituting or prosecuting an action or proceeding in another 
State for the purpose of evading the exemption laws of his State, (264) 
and of collecting his claim by subjecting to its satisfaction 
property or credits which the debtor could claim .as exempt if the 
action or proceeding were brought within the State. And in  such a 
case an injunction should generally be granted." And the doctrine so 
stated is grounded in  right reason and' fully sustained by authority. 
Dehon v. Foster, 86 Nas., 545; Teager v. Langley, 69 Iowa, 726; 
Engle v. Xchenerman, 40 Ga., 206; Keyser v. Rice, 47 Md., 203; Snook 
v. Snetzer, 25 Ohio, 516; Waples on Homestead Exemptions, pp. 888, 
889. 

I t  is objected chiefly that an injunction on the facts before us is in 
violation of Article IV, section 1, of the Federal Constitution, pro- 
viding that in  each State full faith and credit shall be given to the 
judicial proceedings of every other State, etc., and section 2, same ar- 
ticle, providing that citizens of each State shall be entitled to all the 
p.rivileges and immunities of the several States. This view is fully dis- 
cussed in the authorities cited, and rejected as unsound; and the cor- 
rect doctrine is held to be that the courts of the resident creditor 
have power in  proper cases to issue an injunction, not in  restraint of 
the action of the court of another State, but operating in personam 
on the creditor and compelling him to obey the laws of his own 
Commonwealth. Thus, in Dehon's case, supra, Chief Justice Bigelow, 
speaking to this question, says: "The authority of this Court, as a 
court of chancery, upon a proper case being made, to restrain persons 
within its jurisdiction from prosecuting suits, either in  the courts of 
this State or of other States or foreign countries, is clear and indis- 
putable. I n  the exercise of this power courts of equity proceed, not 
upon any claim of right to interfere with or control the course of pro- 
ceedings in  other tribunals, or to prevent them from adjudicating on 
the rights of parties when drawn in controversy and duly presented 

191 



I K  T H E  SUPREME COURT. [I45 

for their determination, but the jurisdiction is founded on the clear 
authority vested in  courts of .equity over persons within the 

(265) limits of their jurisdiction and amenable to process, to restrain 
them from doing acts which will work wrong and injury to 

others, and are, therefore, contrary to equity and good conscience. 
As the decree of the court i n  such cases is pointed solely a t  the party, 
and does not extend to the tribunal where the suit or proieeding ishend- 
ing, i t  is wholly immaterial that the party is prosecuting his action in 

. the courts of a foreign State or country. I f  the case stated in  the bill 
is such as to render i t  the duty of the court to restrain a party from in- 
sfitutifig or carrying on proceedings in  a court in this State, i t  is bound 
in  like manner to enjoin him from prosecuting a suit in a foreign court. 
2 Story on Eq., pp. 889-900; Mackintosh v. Ogilvie, 3 Swanst., 36511, 
and 4 T. R., 193n; Carron Iron Co. 11. Maclaren, 5 H .  L. Gas., 416, 445; 
Maclaren v. Stainton, 16 Beav., 286." And in Snook v. Snetzer, 25 
Ohio, 519, Rex,  J., delivering the opinion, says : '(In exercising this 
authority, courts proceed, not upon any claim of right to control or stay 
proceedings in  the courts of another State or country, but upon the 
ground that the person on whom the restraining order is made resides 
within the jurisdiction and in  the power of the court issuing it. The 
order operates upon the person of the party and directs him to proceed 
no further in  the action, and not upon the court of the foreign State or 
country in which the action is pending." On this subject Mr. Justice 
Story, Eq. Jur., sec. 899, says: "Although the courts of one country 

' have no authority to stay proceedings in  the courts of another, they have 
an undoubted authority to control all persons and things within their 
territorial limits. When, therefore, both parties to a suit in  a foreign 
countrv are resident within the territorial limits of another country, the " ,  
courts of equity in  the latter may act in personam upon those parties, 
and direct them by injunction to proceed no further in  such suit. I n  
such a case these courts act upon acknowledged principles of public law 

in regard to jurisdiction. They do not pretend to direct or con- 
(266) trol the foreign court, but, without regard to the situation of the 

subject-matter in dispute, they consider the equities between the 
parties, and decree in personam according to those equities, and enforce 
obedience to their decrees in personam." And in Keyser v. Rice, 47 Md., 
Bowie, J., for the Court, said: "The power of the State to compel its 
citizens to respect and obey its laws, even beyond its own territorial 
limits, is supported, we think, by the great preponderance of precedent 
and authority." And again: "All these instances imply that the citi- 
zen going from one State to another shall be entitled to the privileges 
and immunities of a citizen of the State to which he goes, but they do 
not absolve him from the duties and obligations of a citizen to the State 



FALL TERM, 1907. 

to which he belongs and from which he went. As long as a citizen be- 
longs to a State, he owes i t  obedience; and, as between States, that State. 
in  which he is domiciled has jurisdiction over his person and his per- 
sonal relations to other citizens of the State." 

And the question was directly presented to the Supreme Court of the 
United States, the final arbiter on such matters, in  Cole v. Cunningham, 
133 U. S., 107, in  which Chief Justice Fulle~, in  a learned and elaborate 
opinion, established the proposition that the Constitution of the United 
States, in  proper case, permits equity courts of one State to control per- 
sons within their jurisdiction from prosecuting suits in another State, 
and applied the principle to a case not unlike the one now before us. 
The same opinion, too, cites with approval several cases where the same 
principle is applied on facts almost identical with those existent here, 
and making the cases an apt authority in  support of our present decision- 
True, i t  is not found as a fact in  express terms that the purpose of the  

. creditor i n  resorting to the Georgia courts was to evade the exemption 
laws of his own State, but, as both plaintiff and his creditor were then 
resident and domiciled i n  the same city, where the railroad company 
had its office and principal place of business, and where the local 
courts were open and accessible, no other reason could be well con- (267) 
ceived or suggested, and the existence of such a purpose is an  
inference well-nigh conclusive from the facts which are declared. As 
said i n  the Keyser case, supra: "We think the intention to evade is 
necessarily presumed. Rational creatures must be presumed to intend 
the necessary and inevitable consequences of their deliberate acts." 

There is nothing in our present decision which is intended to militate 
against the position, undoubtedly correct, that our exemption laws have 
no extraterritorial vigor; nor do we question in any way the doctrine de- 
clared by the United States Supreme Court in  several recent decisions, 
that, for the purpose of attachment and jurisdiction to the extent that 
i t  may be so acquired, the situs of the debt is a t  the debtor's residence, 
or wherever he may be personally served with process. R. R. v. Deer, 
200 U. S., 176; Harris v. Balk, 198 U. S., 214; R. R. v. Sturm, 174 
U. S., 710. While the debt may have a situs in the State of Georgia, i t  
has its situs, too, in the Stat'e of North Carolina, where the railroad also 
has its residence and principal place of business, and where the debt due 
to plaintiff, its employee, is subject to our general exemption laws and 
the statute passed for the especial protection of a laborer's wages; and, 
though the Georgia court has jurisdiction for the purpose, and to the ex- 
tent indicated, and if i t  should proceed, its judgment applying the prop- 
erty on the claim would be allowed full force and effect, so as to protect 
the railroad company from a second payment, this does not impair the 
right of the court of the creditor's residence, acting in, personam, to com- 
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pel obedience to its own laws, to the extent permitted by the proper appli- 
' cation of the constitutional principle; and if such creditor, in defiance 
of an  injunction duly served in  an action properly constituted, should 
proceed i n  the Georgia courts, he would be subject, perhaps, to punish- 

ment for disobeying the restraining order, and could certainly be. 
(268) made here to restore the amount wrongfully collected from the 

debtor. Teager v. Langley, supra. 
I n  Sturrn's case, supra, which was strongly urged upon our attention 

i n  behalf of defendants, i t  does not appear in  any report of the case to 
which we have access that the attaching creditor was a resident of the 
State whose exemption laws were alleged to have been violated, and the 
right of the court bf the resident creditor to compel obedience to its own 
laws does not seem to have been presented. I t  was certainly not consid- 
ered or passed upon. The Court only applied the recognized principle 
that, the court where the attachment issued having acquired jurisdiction, 
its judgment condemning the debt would protect the garnishee from a 
second payment. The same doctrine was applied here in  a recent case- 
Wriaht  v. R. R,, 141 N. C.. 164-and neither decision is in conflict with u 

our present opinion, nor the principle upon which i t  is made to rest. 
We note an affidavit sent up with the record to the effect that, since 

this suit was instituted, the plaintiff has removed from the State and be- 
come a resident of South Carolina. This is not adverted to by the court 
in  its findings of fact;  and, while the findings are not conclusive upon 
this Court in a case of this kind (Mayo  v. Comrs., 122 N.  C., 5 ) ,  as the 
evidence on the matter may not all have been sent up, we make no com- 
ment, except to say that, if it should be made to appear that plaintiff 
has ceased to be a resident and citizen of this State a t  any time before 
the property is applicable to the creditor's clajm, the general exemption 
laws of our State would not operate in  his favor. The authorities, how- 
ever, seem to have decided that the statute passed to protect a laborer's 
wages (Revisal, see. 6%) would, in any event, be effective for his pro- 
tection. Goodwin v. Claytor, 137 N.  C., 224-236. 

There is no error, and the judgment of the lower court is 
Affirmed. 

Cited: Carpenter v. Hanes, 162 N.  C., 49. 
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LOUISE B. SMITH v. SUSAN E. MOORE, EXECUTRIX. 
(269) 

(Filed 23 October, 1907.) 

1. Issues-Fraud-Verdict, Contradictory-Judgment. 
When the issue is one of plain and gross moral fraud in procuring the 

deed under which defendant claims title, and is answered by the jury in 
the affirmative, followed by a further finding that such answer was in 
deference to the instruction of the court as to what constituted fraud, 
but that they were compelled upon the evidence to find there was no inten- 
tional or moral fraud, no judgment can be based upon the verdict, it being 
contradictory. 

2. Lessor and Lessee-Lease for Life-Pepper-corn. 
It  was error in the trial judge not to instruct the jury, in answer to 

their question, that, under a lease for life, in consideration of a .pepper- 
corn rent, made by defendant's testator to plaintiff at  the time of the 
execution of the deed to the lands in controversy, the plaintiff would be 
entitled to the rents of the property during its continuance if the lease 
were found by the jury to be valid. 

ACTION tried before Long, J., and a jury, a t  April Term, 1907, of 
NEW HANOVER. 

From judgment for plaintiff, defendant appealed. 
The facts sufficiently appea.r in  the opinion of the Court. 

E. K. Bryan and J.  D. Bellamy & Son for plaintif. 
Bellamy $ Bellarny, H.  McClammy, and! Rountree & Carr for defend- 

ant. 

CLA& C. J. This case was before us (Smith v. Moore, 142 N.  C., 
277), when a new trial was granted. I t  is not necessary again to set out 
the facts in  full. 

The cause of action alleged in  the complaint is, that on or about 
March, 1885, Roger Moore, the testator of the defendant, Susan E. 
Moore, and ancestor of the other defendants, being the confidential friend 
and adviser of the plaintiff and her mother, Mary E. Smith, in- 
duced and persuaded the said Mary E. Smith and this plaintiff (270) 
to execute and deliver to him a certain deed, conveying to him a 
lot of land and premises in  fee simple, in the city of Wilmington; and 
a t  the time he procured the execution of the said deed he procured tho 
same by falsely and fraudulently representing to this plaintiff and her 
mother, the said Mary E. Smith, that the said deed was a will, whereby 
they would leave the said property to him after their death; and there- 
upon the plaintiff and her mother, relying upon the said representa- 
tion, and verily believing the said instrument to be a will, executed the 
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same; that the plaintiff did not discover or know that the said instru- 
ment was not a will, but a deed, until some time after the death of Roger 
Moore, when the defendants demanded possession of the said premises 
from the plaintiff, telling her that she had conveyed the same to the said 
Roger Moore and threatening to have this plaintiff ejected from the 
same if she did not surrender the possession thereof. These allegations 
were denied by the defendants. 

On the new trial, from which this appeal is taken, the following issue 
was submitted to the jury: Was the deed of 3 March, 1885, by Mary E. 
Smith and Louise B. Smith to Roger Moore procured by fraud? To 
which the jury replied "Yes." 

At the time the issue above was answered, as above set out, the jury 
attached to the same a separate piece of paper and asked the court to 
consider the same in  connection with their verdict thus rendered, whereon 
was written the following words: "In answering the issue i n  this case 
'Yes,' we distinctly exonerate Col. Roger Moore of any intentional fraud, 
i t  being agreed that the finding is made necessary under the charge of 
the court as to the law, and that the guilt is legal and not moral. We 
think the evidence shows conclusively that i t  was the wish and purpose 
of both Mrs. M. E. Smith and Louise B. Smith that the property in  ques- 
tion should go to Roger Moore and his heirs after the death of both 

of them." Which entry was made on the records by order of the 
(271) judge. 

The only fraud alleged i n  the procurenlent of deed of 3 March, 
1885, was that the deed was substituted for the will by the fraudulent 
practices of Colonel Moore, aided by Mr. Cutlar, the counsel for plain- 
tiff and her mother. This appears throughout plaintiff's evidence and 
i n  the argument of plaintiff's counsel to the jury, as stated by the court 
i n  the charge, when arraying the contentions of the parties. 

This is a charge of the plainest and grossest moral fraud. I t  was not 
a case of legal as distinguished from moral fraud. The verdict of the 
jury, in  effect, says that, yielding to the instructions of the court as to  
the law, they are compelled to find that the deed was procured by fraud, 
but that they are compelled, upon the evidence, to find that there was no 
intentional or moral fraud on the part of Colonel Moore, and that i t  
was the wish and purpose of both Mrs. M. E. Smith and Louise B. Smith 
that the property in  question should go to Roger Moore and his heirs 
after the death of both of them-a purpose which is effectuated by the 
deed and lease called in question by this action. 

The issue was tried as one of moral, intentional fraud. The verdict 
answers "Yes," and then contradicts this finding by recording, as a part 
of the verdict, that Colonel Moore was not guilty of intentional fraud. 

The finding is palpably contradictory, and no judgment can be based 
196 
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upon it. I t  is impossible that a lawyer could have "unintentionally" 
drawn a deed for a will, especially when he conveyed a life estate back 
to the grantors by executing a lease reserving a pepper-corn relit. 

One of the jurors, before the jury withdrew, asked the court the fol- 
lowing question: "If the lease written 15 March, 1885, is found by the 
jury to be valid, would the life tenants under that lease be entitled to the 
rents of this property 2)' 

The court erred in  not answering the question "Yes," instead (272) 
of the charge given, which was not only not responsive, but prob- 
ably had the effect, we think, to lead the jury to think the court was of 
the contrary opinion. 

There are other exceptions, but, as a new trial is necessary, and they 
may not arise again, i t  is unnecessary to discuss them. 

Error. 

.Cited: S. c., 149 N. C., 200. 

FESTUS BEASLEY v: ABERDEEN AND ROCKFISH RAILROAD 
COMPANY. 

(Filed 23 October, 1907.) 

1. Railroads-Deeds and Conveyances-Easement-Fee. 
A deed to a railroad company conveying "a free and perpetual right of 

entry, right of way and easement," etc., to and upon lands conveys the 
easement only, and not the fee. 

2. Same-Easement-Consideration-Tramways, the Consideration for. 
A deed of an easement over lands for the purpose of constructing a 

tramway is not adequate, as a matter of law, for iks use as a railroad . dedicated to the public, under the law of public highways. 

3. Same-Corporations-Charter Powers-Railroads-Tramways. 
A corporation formed under the general corporation law (Code, ch. 49, 

sec. 677) has no power to acquire, maintain, and operate a "railroad" 
dedicated to public use under the general law regulating highways, and 
its deed to a corporation having such power of a "tram or railroad" 
owned by it, and provided for in its charter, can only convey a tram- 
road and the right to maintain and operate it as such. 

4. Same-Measure of Damages. 
A railroad company, having acquired the right of way of a tramway 

and using it as a railroad, is liable to the owner of the fee for a fair 
compensation for the injury done his land by entering upon and con- 
structing and operating the railroad. 
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ACTION tried before Webb, J., and a jury, at  April Term, 1907, of 
CUMBERLAND. 

(273) ' On 29 May, 1890, the Enterprise Land and Improvement Com- 
pany was incorporated, pursuant to the general law of the State. 

The business proposed to be conducted by the company is stated in  the 
articles of incorporation: "To transport and carry, for tolls, timber, 
lumber, and produce of all kinds, naval stores and all kinds of produce 
and merchandise of every nature and description; and, for this purpose, 
may build and operate, if necessary, tramways or other roads, not mean- 
ing to include railways, and may generally do all such kinds of work 
and business," etc. On 9. June, 1890, Malcolm McInnis, under whom 
plaintiff claims title to the land described in the complaint, executed a 
deed to the said corporation in consideration of $1 and "benefits to be 
derived," etc.; "a free and perpetual right of entry, right of way and 
easements at  any and all times, for the purpose of surveying, locating, 
building, etc., the said road, its depots, station houses, and bridges, m, 
through, and over a strip of land 130 feet wide-that is to sag, measur- 
ing 65 feet on each side of said road." Thereafter the said corporation 
executed a mortgage on all of its property, right of way, etc., to the 
Lima Machine Works. The mortgage was foreclosed and the same prop- 
erty conveyed to Henry M. Sherrin and two others. Such title as they 
acquired passed to the defendant, Aberdeen and Rockfish Railroad Com- 
pany. Malcolm McInnis, on 14 September, 1897, conveyed to John 
Beasley the tract of land over which the right of way was granted, who, 
on 25 January, 1898, conveyed to the plaintiff. The evidence on the 
part of defendant tended to show that the Enterprise Land and Improve- 
ment Company built a tramroad, of wooden rails, across the land. No 
cuts or fills were made. The testimony on the part of plaintiff tended 
to show that the tramroad was operated two years; that i t  was discon- 
tinued five or six years; the timber rotted and burned. I n  1897-98 it 

was rebuilt, and operated about two years; this was by Sherrin 
(274) and Campbell. I t  was not operated when plaintiff bought the 

land. After the Enterprise Land and Improvement Company 
quit operating, i t  was destroyed by every one who owned the land on it. 
Other persons had conveyed rights of way. I n  two or three years after 
Sherrin and Campbell ceased operating, defendant entered and built a 
railway, standard gauge, on the right of way, and is now operating it, 
hauling freight and passengers. Defendant has been operating a rail- 
road for about three years. This action is brought to recover damages 
for the entry upon and appropriation of the roadbed by defendant. His 
Honor being of'the opinion that plaintiff was not entitled to recover, so 
instructed the jury. Plaintiff excepted. Judgment for defendant. Ap- 
peal by plaintiff. 
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Sinclair & Dye and J .  S. Neulton for plaintif. 
Robinson & #haw for defendant. 

COXNOR, J., after stating the facts: I t  is conceded that the deed from 
Malcolm McInnis to John Beasley, under which plaintiff claims, covers 
the tract of land described in  the complaint, over which defendant has 
constructed its track and is now operating the business of a common car- 
rier. The right of the plaintiff, therefore, to maintain this action de- 
pends upon the answer to the second issue, "Is the plaintiff the owner of 
the strip of land mentioned and referred to in  the complaint?" His 
Honor instructed the jury to answer the issue "No." I n  any aspect of 
the case this was error-doubtless inadvertent on the part of the court 
and counsel. The utmost which defendant could claim under the deed 
from McInnis to the improvement company, through which i t  deraigns 
its title, is an easement to use so much of the strip of 130 feet as is 
necessary to construct and operate its road. Olive v.  R. R., 142 N.  C., 
257, and cases cited. No land is conveyed, but a "right of way" and 
easement. The title to the land, subject to such easement, re- 
mained in McInnis and passed to plaintiff. The real questions, (275) 
however, presented i n  the record and argued before us are (1) the 
extent and character of the easement, and (2) whethei i t  has been lost 
by abandonment. Plaintiff seeks in this action to recover damages, or, 
speaking more accurately, compensation for the entry upon his land and 
subjecting i t  to the burden of defendant's railroad track. He  concedes 
that the land may be subjected to the burden by defendant, in  the exer- 
cise of the right of eminent domain, by proper proceeding. He  alleges, 
however, that its entry was a trespass. Defendant, on the other hand, 
insists that by the deed from McInnis to the improvement company a 
perpetual easement passed, entitling the grantee and its successors to 
b d d ,  maintain, and operate a railroad of standard gauge and used for 
the purpose of carrying freight and passengers. The solution of this 
question depends upon the construction of the deed. I t  will be observed 
that the charter of the improvement company was obtained under the 
provisions of the general law then in force (Code 1883, sec. 677), and 
not under statute p~oviding for incorporating railroad companies. Chap- 
ter 49, section 677, expressly excepts from the corporate powers granted 
building railroads. The charter empowers the company "to build and 
operate, if necessary, tramways or other roads, not meaning railways." 

The deed from McInnis contains the following recital: "Whereas the 
party of the second part contemplates building a tram or rail road," etc. 
The words of the grant are:  "a free right of entry, right of way, etc.,for 
the purpose of locating said road, its depots, station houses, bridges, etc., 
necessary and convenient for the use, operating, and business of said 
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road." Pursuant to this grant, made in 1890, the improvement company 
constructed a wooden tramway over the land. After using it some time, 
having mortgaged its property and easements, they passed into the hands 

of natural persons, who used i t  for about two years, and "quit 
(276) operating i t  about 1900." Thereafter the defendant corporation, 

conceded to have power to build and operate a railroad, as a com- 
mon carrier, acquired such right as passed to the improvement company, 
and proceeded to build and operate a railroad over the land owned by 
plaintiff. Before defendant acquired the easement the wooden tramway 
had ~ract ical ly  disappeared-been burned or had rotted. I t  is manifest 
that the improvement company had no power to build or operate a rail- 
road, and, therefore, no capacity to take and use an  easement for that 
purpose. I f  i t  had attempted to do so, its acts would have been ultra 
wires, and, at  the suit of the State, its charter forfeited. The deed, if 
construed to grant such power, would have been in such suit declared 
void, and as the consideration was contemplated "benefits" from the road, 
the easemefit would have been at an end. I t  is settled by the decisions 
of this Court, although held otherwise by the Supreme Court of the 
United States and other State courts, that the right to avoid the deed is 
confined to the State. Womack Private Corporations, sec. 132, et seq., 
where the authorities are collected and commented upon. We are of the 
opinion, however, that by a proper construction of the deed no easement 
passed other than the company was authorized to take and use. The 
words "tram or rail road" should not be so construed as to invalidate the 
grant. I t  may well be that they were used as synonymous. The word 
"railroad," while in general use understood to signify a road constructed 
of cross-ties, upon which iron rails are placed, and dedicated to public 
use, under the general law regulating public highways, may well be con- 
strued, as used in  the deed, as a private road, such as the improve ent 
company was authorized to construct, with iron rails. So understoond, i t  
would be but a tramway, built of iron instead of wooden rails. This con- 
struction conforms to the charter and the evident intention of the 
parties, as manifested by their conduct. I t  is an elementary rule of con- 

struction that parties will be presumed to have used language 
(277) effectuating a lawful purpose rather than one which is unlawful. 

We must assume that the owners of the Enterprise Land and Im- 
. provement Company intended to preserve the powers conferred by their 

charter rather than to expose their corporation to a suit by the State for 
acting ultra vires. We have construed such grants of easements to rail- 
roads as conveying no more than may be reasonably within the contem- 
plation of the parties. Hodges v. Tel. Co., 133 N.  C., 225. Illustrating 
the principle, Redfield, C. J., in  Hill v. R. R., 32 Vermont, 68, says: "A 
contract to convey land for a particular use, or to a party having capac- 
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ity to acquire a certain estate in  land for a particular use, must of neces- 
sity carry the implication of such limitation upon the estate to be con- 
veyed." The grant of such easement as is necessary or convenient for 
the operation of "said road" should be confined to such "tram or rail 
road" as the charter authorized the grantee to construct and operate. 
As said by Battle, J., in R. R. v. Garrison, 85 S. W., 81 (Ark.) : (+The 
right of way for a tramway does not imply the right to construct and 
operate a railroad. The owner of the land might be willing to waive 
compensation for the first, when he would not for the latter." I t  is a 
matter of common observation that tramways or, as sometimes called, 
railroads constructed by lumber companies for a temporary purpose, de- 
stroying but little timber, requiring no cuts or fills, are of little damage 
to lands. Many persons, either for some benefit accruing, or to aid and 
encourage improvement, give such right of way, who would be surprised 
to find that they had thereby imposed a permanent burden upon their 
lands, with much larger powers and much greater injury incident to the 
building and operation of a railroad than they contemplated. I n  this 
case i t  is in  evidence that at  the time: plaintiff purchased the land the 
tramway had disappeared-there was nothing more than a "wagon road" 
where the tramway had been. We think that i t  would be doing violence 
to -the language of the charter of the improvement company, the 
language of the deed, and the intention of the parties to hold that (278) 
a permanent easement for the construction and operation of a 
railroad was granted. By construing the language of the deed as grant- 
ing a right of way for a tramway we avoid these difficulties and relieve 
the land of a burden which the company had no right to impose and 
which we do not think the grantor intended to create. This view of the 
case renders i t  unnecessary to discuss a number of interesting questions 
raised upon the record. The plaintiff is entitled to recover of defendant 
a fair  compensation for the injury done his land by entering upon it 
and constructing the railroad. When this is fixed and paid, the defend- 
ant will acquire the easement to use the land i n  the same manner, for 
the same purpose, and to the same extent as if it had acquired the ease- 
ment by condemnation. Brown v. Power Co., 140 N. C., 333. 

We think that there was evidence proper to be submitted to the jury 
tion of abandonment of the easement, but, as the view 
of the record entitles the plaintiff to recover, i t  is unneces- 

sary to discuss that question. There must be a 

I 
New trial. 

Cited: S .  c., 147 N. C., 363; Staton v. R. R., ib., 443; Porter v .  R. R., 
148 N.  C., 565; Land Co. v. Traction Co., 162 N. C., 504; McMahan v. 
R. R., 170 N. C.,  458. 
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T. R. TOMLINSON v. D. N. BENNETT. 

- (Filed 23 October, '1907.) 

1. Contracts, Executory-Part Payment-Nonperformance-Consideration- 
Recovery. 

Plaintiff and defendant entered into an executory contract. Plaintiff 
paid defendant a certain sum of money and delivered a horse in part pay- 
ment thereunder.. Without fault on plaintiff's part, the contract was never 
executed, and there was an entire failure of performance by the defend- 
ant :  Held, in an action to recover for money had and received to plain- 
tiff's use, the plaintiff is entitled to recover, upon an  implied promise to 
pay, the amount of money he had so paid, and the value of the horse, yet 
unsold, as for conversion. 

2. Statute of Limitations-Nonsuit-Counterclaim in Former Action. 
The bar of the statute of limitations is not repelled by reason of a 

former suit brought by the defendant against the plaintiff, in which, after 
a long lapse of time, the then plaintiff took a nonsuit without filing com- 
plaint, upon the assumption of the present plaintift', then the defendant, 
that he could therein have set out as a counterclaim the subject-matter 
of the present action. 

3. Same-Pleadings, Parol Evidence of-Nonsuit-Statute of Limitations. 
Parol evidence is incompetent to prove that a complaint in a former 

action between the same parties which was never filed, and in which action 
judgment of nonsuit was taken, would have alleged subject-matter to 
which the present plaintiff, then defendant, could have set up as a coun- 
terclaim the subject-matter of the present action, and thereby repel the 
bar of the statute of limitations. 

APPEAL from Council, J., at  February Term, 1907, of Amom. 
Action to recover money paid and the value of a horse delivered by 

plaintiff to defendant. 
The uncontroverted facts, as they appear upon the pleadings, are : On 

1 December, 1887, plaintiff and defendant entered into a contract, 
whereby defendant agreed to convey to plaintiff a good and indefeasible 
title to a tract of land represented to be of the value of $1,825. Plain- 

tiff, i n  consideration of the conveyance of said land, agreed to 
(280) convey to defendant title to a lot i n  the town of Wadesboro, of 

the value of $1,500, to pap $175 in  money and deliver to him one 
horse, valued a t  $150. Plaintiff paid the money and deliver& the horse 
a t  the time the contract was made. Fo r  reasons not necessary to be set 
out, the contract i n  regard to the conveyance of the real estate was never 
executed. A t  a term of the Superior Court of Anson County in 1888 
defendant instituted an  action against plaintiff, i n  which summons was 
duly issued and served. The case remained on the docket of said court- 
no complaint having been filed-until March Term, 1906, when the 
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plaintiff in  said action took a nonsuit. Plaintiff in  this action objected 
thereto. Plaintiff herein, at  April Term, 1906, of said court, instituted 
this action, alleging that he was induced to enter into said contract by 
representations in  regard to the value, condition, etc., of said land, which 
were untrue; that the title was defective. He  also alleged the payment 
of the money and delhery of the horse and value thereof, demanding 
judgment therefor. Defendant answered at  length, admitting that the 
contract had not been executed, stating reasons therefor, and pleading 
the several statutes of limitation. Plaintiff alleged that he was prevented 
from setting up the matters constituting his present cause of action by 
way of counterclaim in  said action by reason of defendant's failure to 
file a complaint and taking a nonsuit therein. The complaint does not 
state the cause of action upon which the first suit was'brought. The 
answer states that i t  was to compel the present plaintiff, defendant 
therein, to carry out his contract. H e  admits that the nonsuit was taken, 
alleging that, after the institution of the action, a building on the lot 
contracted to be conveyed was destroyed by fire, rendering i t  impracti- 
cable for plaintiff to comply with his contract, etc. Defendant herein 
moved for judgment upon the facts alleged and admitted i n  the plead- 
ings, for that, first, the complaint did not set out facts sufficient to con- 
stitute a cause of action; and, second, that the alleged cause of action 
was barred by the statute of limitations. His Honor granted the 
motion. Plaintiff excepted and appealed. (281) 

H. H. McLendon and J .  W.  Gulledge for plaintiff. 
Robinson & Caudle for defendant. 

CONNOR, J., after stating the facts: The only cause of action stated 
in  the complaint is for money had and received to plaintiff's use. I f  the 
plaintiff, in part performance of an executory contract, paid the money 
and delivered the horse, and, for any reason for which he was not re- 
sponsible, the contract was not executed, he would be entitled to recover 
the money upon an implied promise to repay it, and the value of the 
horse as for a conversion. The law will imply a promise to repay 
money received, when there is a total failure of the consideration upon 
which. i t  was paid. I t  would be against good conscience and equity to 
retain i t ;  this is the principle upon which the action is based. As plain- 
tiff does not allege that the horse was sold and the money actually re- 
ceived, the action in  that respect must be for the value of the horse. 
This, however, is not the point in  the case. Treating the action as for 
money had and received, i t  is barred at  the end of three years from the 
time the action accrued-that is, the contract was broken, and not from 
the receipt of the money; this was i n  1888. Plaintiff, however, says 
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that he was prevented from suing by reason of defendant's conduct in 
bringing an action in 1888, permitting i t  to remain on the docket until 
1906, and disposing of i t  by a nonsuit. I t  is settled that if plaintiff was 
prevented from bringing his action during the statutory period by such 
conduct on the part of the defendant as makes ii,inequita?.de for him to 
plead the statute, or by reason of any agreement not to do so, he will not 
be permitted to defeat plaintiff's action by interposing the plea. Daniel 

v. Comrs., 74 N. C., 494; Haymore v. Comrs., 85 N.  C., 268; 
(282) Whitehurst v. Dey, 90 N .  C., 542. These and other cases sustain 

this proposition. 
We are unable to see in  the mere failure of the defendant to file his 

complaint in  the former action, in the absence of any agreement calcu- 
lated to cause the plaintiff to sleep upon his rights, any fraud or wrong 
on his part. Assuming, for the purpose of the argument, that plaintiff 
in  that action would, in his complaint, have set out a cause of action to 
which the defendant's present cause of action could have been pleaded as 
a counterclaim, he was not compelled to plead i t ;  he may a t  any time 
have brought an independent action. M700dy v. Jordan, 69 N. C., 189. 
Plaintiff encounters another difficulty: How is the Court to know what 
the defendant, the plaintiff in that action, would have alleged therein as 
his cause of action? We do not think parol evidence would be compe- 
tent to show what a plaintiff would have alleged in a complaint which 
was never filed. The language of Ashe, J., in Bryan v. Malloy, 90 N.  C., 
508, discussing a different question, but involving the same principle, is 
pertinent: "The only record is a summons; no complaint; no answer; 
no issue, and no verdict-only a judgment of nonsuit, which in  that case 
means a nolle prosequi." Concluding the discussion, and referring to 
the class of cases in which parol evidence is admissible to make more. 
specific the issues decided i n  a former action, he says : "It is only admis- 
sible in aid of the record-this, whenever the record of the first trial 
fails to disclose the precise point on which i t  was decided, i t  is compe- 
tent for the party pleading it as an estoppel to aver the identity of the 
point or question on which the decision was had, and to support i t  by 
proof, But there must be a record to be aided. When there is no record, 
as in  this case, there is no foundation for the proof." The learned jus- 
tice used the word "record" as synonymous with "pleading." The plain- 
tiff could, a t  any tern1 of the court between 1888 and 1906, have com- 

pelled the defendant, plaintiff in the first action, to file his com- 
(283) plaint, or dismiss his action, or he could have brought his action 

for the recovery of the money paid and the value of the horse. 
There was nothing i n  the record to prevent him from doing so. By per- 
mitting the action to remain on the docket during the intervening years, 
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and failing to sue, he is barred. There must be an end to litigation. 
Private right and public interest demand it, and vindicate the wisdom 
of statutes of limitation. The judgment must be 

Affirmed. 

Cited: Brown v. R. R., 147 N. C., 219. 

A. G. GILMORE ET AL. V. W. R. SELLARS ET AL. 

, (Filed 23 October, 1907.) 

Wil ls  - Devise - Estates for Life - Dower - Remainder - Rule in  Shelley's 
Case. 

A devise to J. Y. of lands, etc., for the sole use and benefit of E. R. and 
his family, and the whole of the property at the death of E. R. "to belong 
to his lawful heirs, share and share alike," conveys only a life estate in 
the lands to the first taker, with no right of dower in his widow, and 
with the remainder to the heirs, per capita, as purchasers under the will. 

APPEAL from Council, J., at February Term, 1907, of AXSON. 
This is a special proceeding, instituted in the Superior Court of Anson 

County, wherein the petitioner, L. H. Gilmore, seeks to have dower 
allotted to her in  the lands described in the petition. Defendants an- 
swered, and the cause came on for hearing before the clerk, and, by 
appeal, to the judge presiding. 

The material facts appearing upon the petition and answer are:  Elijah 
Ratliff, by his last will and testament, devised the land in controversy 
and several negro slaves to John P. Ratliff, upon the following trusts, 
towit: "For the sole use and benefit of my son, Eli  Ratliff, and his 
family; said property to be entirely under the control of my son- (284) 
in-law, John P. Ratliff, in  such manner as not to be subject to 
any of his debts, contracts, liabilities, or encumbrances whatever, and 
the whole of the above-mentioned property, with all of its increase, at 
the death of my son, Eli  Ratliff, to belong to his lawful heirs, share and 
share alike." Eli  Ratliff intermarried with feme petitioner, and died 
during the year 1884, leaving surviving the defendants, his children and 
heirs a t  law, who took possession of the lands, and, together with those 
of the defendants, who are grantees of some of the children, have been 
i n  possession since that time. Partition was had in  1890. Petitioner, 
after the death of Eli, intermarried with A. G. Gilmore. 

His  Honor, being of the opinion that petitioner was not entitled to 
dower, affirmed the judgment of the clerk. Petitioner appealed. 
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N o  counsel for plaintiffs. 
H.  H.  McLendon  for. defendants.  

CONNOR, J., after stating the facts: I t  is immaterial whether the trust 
declared in  the will was, during the life of Eli  Ratliff, active and not 
executed by the statute, or whether it was passive, in  which case, by the 
operation of the statute, the legal title vested in Eli. The right of the 
petitioner to dower depends upon the estate which her husband took 
under the will. I t  is clear that, if the words "share and share alike" 
had not followed the words "to belong to his lawful heirs," he would, 
under the rule in  Shelley's case, have taken a fee simple. While there 
are no words expressly limiting his interest to a life estate, that i t  was 
the intention of the testator to do so is manifested by the use of the 
words "after the decease of my son, El i  Ratliff, to belong to," etc. The 
exact question was decided by this Court in  a well-sustained opinion by 
Judge  Ashe  in Mil l s  v. Thorne ,  96 N.  C., 362. There the limitation to 

the heirs of the devisee was followed by the words "to share and 
(285) share equally." The learned justice, after reviewing the adjudged 

cases, says: "The consideration we have given the question leads 
us to the conclusion that the rule in  Shelley's case does not apply in this 
case ; that the words 'to share and share equally' indicate an intention on 
the part of the testator to give the property to his sister and her heirs, 
. . . to be divided between them as tenants in  common, . . . to 
be distributed per capita between such persons as may bring themselves 
under that description when the life estate terminated." The "lawful 
heirs" of Eli  Ratliff take per capita as purchasers under the will of their 
grandfather, thus limiting his interest to a life estate, to which, of course, 
no right to dower attached. 

His Honor's judgment was correct, and must be 
Affirmed. 

Cited:  H a a r  u. SchZoss, 169 N.  C., 229. 

DREWRY-HUGHES COMPANY v. B. 8: S. McDOUGALL ET AL. 

(Piled 23 October, 1907.) 

Partnership-Statement-Credit Given-Notice of NonIiabiIity. 
When defendant, in response to an inquiry from a mercantile agency, 

writes it that he was a member of a certain firm, it is error in the court 
below, in an action against defendant as a partner, for goods sold and 
delivered to the firm, to exclude evidence that he afterwards gave notice 

206 



N. C.] FALL TERM, 1907. 

to the authorized agent of such agency, and three months before plaintiff 
advanced credit upon the strength of the letter, that it was a mistake, 
that he was not amember of the firm and would not be responsible for 
credit given it. 

ACTION tried before Council, J., and a jury, at  March Term, 1907, of 
ROBESON. 

From a judgment for plaintiff, defendant Monroe appealed. 
The facts sufficiently appear in  the opinion of the Court. 

McLeart, McLean & McCormiclc for plainti f .  (286) 
M .  L.  John for defendants. 

CLARK, C. J. The defendant Monroe wrote, on 8 October, 1902, a let- 
ter to the mercantile agency of R. G. Dun & Co., in  response to their 
inquiry, in which he stated that he, with others named, was a member 
of the firm of B. & S. McDougall. The defendant Monroe offered to 
prove that, in  January, 1903, some three months prior to the time when 
the plaintiff sold this bill of goods to B. & S. McDougall, he, the said 
Monroe, saw the duly authorized agent of R. G. Dun & Co. a t  his town, 
and had a conversation with him, in  which Monroe informed such agent 
that the letter to said R. G. Dun & Co. on 8 October was an error; that 
neither he nor the others named in  that letter had become members. of 

I said MqDougall firm, and that none of them would be responsible for the 
debts of that firm, and at  the same time gave the agent an oral statement 
of the financial condition of said firm, which the agent wrote down. I t  
was error to exclude this testimony. Information of the letter of 8 Octo- 
ber, 1902, was conveyed to plaintiff by said R. G. Dun & Co., m d  the 
testimony is that the plaintiff sold the goods on such information. Mon- 
roe had a right to dissolve his contemplated'connection with the McDou- 
galls, and i t  was competent to show that, some three months before the 
plaintiff sold to said firm, and, therefore, in  full time to correct its pre- 
vious information, Monroe informed the agent of said R. G. Dun & Co., 
i n  his town, that he was no longer a member of the McDougall firm nor 
responsible for its debts. The plaintie had not, up to that time, become 
a creditor of the McDougalls, and did not for nearly three months later. 
Monroe could not, therefore, give the plaintiff notice. He  did all he 
could when he gave notice to the traveling agent of said R. G. Dun & Co., 
then in  his town. 

I n  Cowan v. Roberts, 133 N. C., 629, it was held that i t  was not suffi- 
cient to give notice of the retirement of a partner to an employee 
o r  bookeeper a t  the home office of the seller, but the notice must (287) 
be given to the sellers themselves or their credit man. Here the 
defendant offered to show that notice was given to the traveling agent of 
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R. G. Dun & Co. (to which agency the original advice had been given) 
that Monroe was no longer connected with the McDougall firm. I t  was 
the plaintiff's own fault that i t  sold this bill, some three months later, 
without ascertaining whether there had been any change in  the partner- 
ship or not. 

I f ,  before the withdrawal of Monroe, the plaintiff had had dealings 
with the McDougall firm, then, of course, notice of Monroe's withdrawal 
from the firm must have been given to the plaintiff. I t  would be entitled . 
to rely upon the status remaining unchanged until notified to the con- 
trary. But here the first sale was made to the McDougalls long subse- 
quent to Monroe's withdrawal. He  could not anticipate that the plain- 
tiff would become a creditor, and he should have been allowed to show, 
as he offered, that in  January, 1903, he notified R. G. Dun & Co., with- 
drawing the statement made to them in his letter of 8 October, 1902. 

Error. 

Cited: Rheinstein v. McDougall, 149 N. C., 263. 

(288) 
STEPHEN McINTYRE ET AL., EXECUTOR OF E. K. PROCTOR, JR., 

v. LIZZIE PROCTOR ET AL. 

(Filed 23 October, 1907.) 

1. Executors and Administrators-Resignation-Causes. 
At common law an administrator or executor who had duly qualified 

and entered on the .performance of his duties had no right, at  his own 
desire and for his own convenience, to resign his office, and such cannot be 
now done, except for causes specified in the statute (Revisal, secs. 31, 34, 
35, 37, 38), or for equivalent causes. 

2. Same-Parties Interested-Resignation Desired. 
The power of the clerk of the court to revoke letters testamentary 

after the executor bas qualified and entered upon the performance of his 
duties exists for the good of the estate and its proper administration, and 
should only be exercised by reason of some unfitness or unfaithfulness on 
the part of the trustee. and never simply because the parties interested 
desire it. 

3. Same-Saving Expense-Benefit of Estate. 
When it only appears from the petition of the executor, asking to be 

relieved from the duties of his office, that the affairs of the testator had 
been administered upon, escept collecting the rents and profits from the 
real estate, the dividends from moneys invested, and paying such portions 
thereof as may be necessary for the support, maintenance, and education 
of the family of the intestate, according to the directions contained in the 
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will and the duties thereby imposed, it is not within the power of the 
clerk of the court to grant the prayer of the petition, though it was made 
to appear that a son of the testator has become of age since the testator's 
decease, is a practicing attorney, competent and willing to administer, 
and that some expense would be thereby saved in the further administra- 
tion of the estate. 

from the clerk, before Jones,  J., at August Term, 1907, of ROBESON. 
The petitioners, having qualified as executors of the last will and tes- 

tament of E. K. Proctor, deceased, proceeded to collect the assets and 
pay the debts of their testator, and, having in their possession quite an 
amount of property, real and personal, to be managed and applied under 
the provisions of the will, filed their petition before the clerk of 
the court that they be allowed to resign their office in favor of a (289) 
son of the testator, now grown, who is ready and willing to act as 
their successor, and is capable of discharging the duties of the office. 
The widow and children and heirs at  law of the testator were made par- 
ties defendant, and a guardian ad l i t em for the infants duly appointed. 
On the hearing, the clerk, having found the allegations of the petition 
to be true, held as follows: "Upon the foregoing facts the court is of 
opinion that, as a matter of law, i t  has no power to permit the peti- 
tioners to resign as executors and trustees of the estate of E. K. Proctor, 
J r . ,  and that the court has no power to appoint James D. Proctor as 
administrator de bonis non," etc.; and thereupon adjudged that the 
prayer of the petitioners be refused. 

On appeal, the judge reversed the ruling of the clerk and directed that 
the clerk proceed in  accordance with such ruling, and defendants ex- 
cepted and appealed. 

S t e p h e n  M c I n t y r e  and  M c I n t y r e  & Lawrence for plaintiffs. 
N o  counsel contra. 

HOKE, J., after stating the case: The allegations of the petition rele- 
vant to the inquiry admitted by the answer, and found to be true on the 
hearing, are as follows: "(3) That your petitioners have collected all 
the assets belonging to said estate, and have paid all debts due by the said 
estate, and have in  all respects complied with the terms and provisions 
of the said last will and testament, and have made all investments as 
therein provided, and have satisfied all legacies to be satisfied, all of 
which will more fully appear from the annual accounts filed by your 
petitioners, as executors, in  the office of the clerk of the Superior Court 
of Robeson County, to which said reports reference is hereby made. 
(4) That your petitioners have so far administered the said trust that 
nothing now remains to be done except to collect the rents and 
profits from the real estate owned, and the dividends from the (290) 
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moneys invested and to expend such portions thereof as may be neces- 
sary for the support, maintenance, and education of the family of 
said E. K. Proctor, Jr., as by the said will provided. (5) That your 
petitioners are informed and believe that, under the terms and pro- 
visions of the said will, the said trust cannot be finally closed and settled 
until the youngest child of the said E. K. Proctor, Jr., attains$ his 
majority, and, inasmuch as said youngest child, Robert W. Proctor, is 
now of the age of about 8 years, i t  will be some thirteen years before 
said trust can be finally closed and settled. ( 6 )  That the administration 
of the said period of thirteen years will be very expensive to the said 
estate and a heavy charge upon the said children and devisees of the said 
E. K. Proctor, Jr., the same to be the more considered on account of the 
fact that the utmost economy must be used i n  order that there may be 
property sufficient to provide a support, maintenance, and education for 
all of the said children until they attain their majority. (7) That the 
widow and all the children of the said E. K. Proctor, Jr., reside in the 
town of Lumberton, N. C., and no general or testamentary guardian has 
been appointed for the minor children. That all of the said children, 
except James D. Proctor, are infants and reside with their mother. 
(8) That James D. Proctor, eldest son of E. K. Proctor, Jr., has attained 
his majority and is now engaged in  the practice of law in the town of 
Lumberton, N. C., and the widow and children of said E. K. Proctor, J r . ,  
reside with him, under his care and protection. (9)  That your peti- 
tioners believe, and so allege, that it would be to the best interests of the 
widow and children of the said E. K. Proctor, Jr., if the management of 
the said estate and the care and control thereof could be turned over to 
James D. Proctor, for the reason that the said James D. Proctor, re- 
siding as he does with the others of the family, is in  a better position to 

know their actual necessities and so exercise greater economy in  
(291) their support and maintenance than can the present executors, and 

for the further reason that no commissions would be charged by 
him for his services in closing up the said trust and estate. (10) That 
your petitioners have consulted Mrs. Lizzie G. Proctor, widow of E. K. 
Proctor, Jr., and the children who are capable of understanding, and 
they agree with your petitioners and are desirous that your petitioners 
be allowed to resign as executors and trustees of the estate of E. I<. Proc- 
tor, Jr . ,  and that the said James D. Proctor be appointed in their place 
and stead. (11) That your petitioners have consulted the said James D. 
Proctor, and he is willing to assume the duties which would be imposed 
upon him in  case of his appointment as substituted trustee of the said 
estate, and he is prepared to give such bond as the court may require of 
him as a condition precedent to this appointment. (12) That your 
petitioners are desirous of filing their last annual account, and of resign- 
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ing their executorship and trusteeship in  favor of the said James D. 
Proctor; and there are many reasons, business and sentimental, incapa- 
ble of being set forth here, why i t  will be to the benefit of the widow and 
heirs a t  law of the said E. K. Proctor, Jr., that such change be made." 
And on these facts we think the clerk correctly ruled that he had no 
power to accept the proposed resignation and appoint a successor. At 
common law, using the term in  its broadest sense, an administrator and 
executor who had duly qualified and entered on the performance of his 
duties had no right, at  his own desire and for his own convenience, to 
resign his office, and so put aside responsibility for the further perform- 
ance of his duties. This has been directly held with us in  Washifigtom V. 

Blount, 43 N. C., 253; and, without statutory authority, a clerk, for a 
like purpose, has no right to permit such resignation. Our statutes, in  
various sections (Revisal, secs. 31, 34, 35, 37, 38), confer on the clerks 
the  power to revoke the letters of administration for certain rea- 
sons therein specified ; section 38, containing the more general pro- (292) 
visions on the subject, being as follows: "If i t  is made to appear 
that the person to whom the letters have been issued is legally incompe- 
tent or has been guilty of default or misconduct in  the execution of his 
office, or that the letters have been obtained by false and fraudulent mis- 
representations"; and, no doubt, for causes specified in  the statute, or 
equivalent causes, as indicated by way of suggestion only, in  Tulburt v. 
Hollar, 102 N.  C., 406, the clerk could permit the officer to resign and 
revoke the letters on such resignation. But the power exists for the good 
of the estate and its proper administration, and should only be exercised 
by reason of some unfitness or unfaithfulness on the part of the trustee, 
and never simply for his convenience or because the parties interested 
may desire it. While the principle is dell established, both as to admin- 
istrators and executors, i t  is more especially appropriate to the case of 
executors who are selected by the testator himself, usually because of his 
knowledge of their business capacity and his confidence in  their integrity, 
o r  both; and, though they have in  the first instance a right to decline the 
office, after they have accepted and are qualified they are not afterwards 
permitted to resign and voluntarily put aside its responsibilities. This 
c case presents a good illustration of the doctrine and its proper applica- 
tion. A perusal of the will and the facts submitted in  connection with 
the  administration indicate that there is a good amount of property to 
be invested and managed, and that the duties incident to the trust will 
continue for some length of time. The testator has selected two of his 
friends to administer his estate and carry out his wishes, on account of 
their capacity and approved faithfulness, and they will no doubt con- 
tinue to justify his confidence. There is  no reason alleged or shown why 
they should be displaced, and the judgment of the clerk should have 
been affirmed. 
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METAL CO. v. R. R. 

(293) 
UNIVERSAL METAL COMPANY v. DURHAM AND CHARLOTTE 

RAILROAD COMPANY. 

(Filed 23 October, 1907.) 

1. Power of Court-Verdict, Set Aside-Record-Reason Sufficient. 
When the court below sets aside the verdict of the jury for a n  insuffi- 

cient reason, it  is immaterial upon appeal when the record discloses an- 
other and valid reason therefor. 

2. Evidence-Principal and Agent-Misrepresentations-Question for Jury- 
Fraud-Opinion Expressed. 

Upon evidence that plaintiff's agent induced the agent of defendant by 
false and fraudulent misrepresentations to buy certain metal or steel, 
called "metalose," a s  being preferable to metal or steel used by defendant 
in  a limited way;  that  defendant's agent was one of limited authority, 
and ignorantly purchased a greater quantity than defendant's business 
and his authority a s  such agent would justify, of which plaintiff's agent 
had notice: Held, (1) i t  was error in the court below to direct a verdict 
against the defendant upon a n  appropriate issue of fraud ; ( 2 )  such direc- 
tion was a n  expression of opinion by the court, prohibited by Revisal, see. 
535. 

3. Principal and Agent-Limited Authority-Questions for Jury-Instructions 
Construed. 

Defendant's prayer for special instructions as  to  the authority of its 
agent should have definitely required the jury to find what was the extent 
of the agent's authority-that is, whether limited or unlimited; and if 
the former, whether under the circumstances of this case the plaintiff was  
notified thereof; but if by reasonable construction i t  embraces these 
features, i t  will be regarded as  sufficient. 

4. Instructions-Charge in Writ ing,  Request for-Apt Time. 
The request of the judge beldw to put his charge to the jury in  writing 

is in time when made a t  the close of the evidence and before the beginning 
of the argument to the jury. 

5:Same-New Trial-Costs of Appeal. 
Where a new trial is granted in the Supreme Court, the awarding of 

the costs is discretionary. 

ACTION tr ied  before Peebles, J., and  a jury, a t  M a y  Term,  1907, o f  
MOORE. 

(294) T h i s  action was brought  b y  t h e  plaintiff to  recover of the  de- 
fendant  $898.95 upon a n  alleged contract,  by  which t h e  plaintiff 

agreed t o  sell t o  t h e  defendant  a certain quant i ty  of steel i n  bars  a t  t h e  
aforesaid price. T h e  defendant  denied t h e  contract, a n d  especially 
alleged t h a t  it d id  agree t o  purchase f r o m  t h e  plaintiff, a f i rm of Mul- 
house, France, to  be shipped a n d  delivered t o  i t  a t  Gulf, i n  th i s  State, a 
cer tain quant i ty  of meta l  o r  steel, which was  a t  t h e  t ime  falsely an& 
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fraudulently represented to the defendant to be "metalose," a new dis- 
covery, which was much lighter than and preferable to the steel i n  ordi- 
nary commercial use; that the said false representation was made to 
induce the defendant to buy a much larger quantity than, as the plaintiff 
well knew, the defendant intendedh or desired to buy; that when the 
"metalose" arrived i t  was discovered not to be as represented by the 
plaintiff, and the defendant refused to receive the same. 

The court submitted issues to the jury, which, with the answers 
thereto, are as follows: "(1) Did the defendant contract with the plain- 
tiff as alleged in  the complaint? Answer: Yes. (2) Was the defend- 
ant induced by fraud and misrepresentation to enter into the alleged con- 
tract with the plaintiff? Answer: No. ( 3 )  I s  the defendant indebted 
to the plaintiff on account of the alleged contract? I f  so, in  what 
amount? Answer: $898.95. (4) Were Paul  Bloch and Octave Bloch, 
a t  the time mentioned i n  the complaint, trading and doing business 
under the firm name of Universal Metal Company? Answer: Yes." 

There was evidence tending to show that Frank D. Jones, superin- 
tendent of the defendant company, who represented i t  in  the negotia- 
tions, told Alfred Jacob, the agent of the plaintiff, at  the time the 
alleged contract was made, and with whom, as such agent, i t  was made, 
that he had received orders not to buy more than $100 worth of supplies 
a t  any one time without the approval of the president of the com- 
pany, and that such order had in  fact been given. Jacob replied (295) 
to Jones that the order would not exceed in  amount $100. There 
was further evidence that the shops of the defendant company were not 
large, and only a small quantity of steel was needed, and Jacob was, at  
the time the alleged contract was made, notified of this fact, and that 
the order was given only to test the new metal. There was evidence 
introduced tending, as we think, to show the alleged fraud practiced 
upon the defendant. Requests for instructions were submitted by the 
defendant upon the questions of fraud and the authority of Jones to 
make the contract, and refused by the court. When the evidence was 
closed, and the court had discharged the jurors until after the noon 
recess, and directed them to leave the courtroom, the judge asked the 
defendant's counsel what evidence there was upon the question of fraud, 
and the matter was argued by the respective counsel for a short time, 
whereupon the judge remarked that the court would take a recess and 
give counsel an opportunity to examine and present any authorities they 
could find upon the question when the court convened after the noon 
recess. When the court reconvened, and before anything else had been 
done, the defendant's counsel requested the court to give a written charge. 
This was refused, upon the ground, as stated at  the time by the judge, 
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that the request was made too late. He  then charged the jury orally, 
and instructed them, upon the second issue, that there was no evidence 
of fraud, and that they should answer the issue "No." 

A verdict was rendered for the plaintiff, as above indicated, where- 
upon the presiding judge set i t  aside and directed the following order 
to be entered : "The court being of opinion that the order for goods upon 
which this action is based was not binding upon defendant, and for that 
reason he erred in  his charge to the jury on the first issue, not as a mat- 

ter of discretion, but as a matter of right on the part of the de- 
(296) fendant, the court sets aside the verdict and awards a new trial." 

The plaintiff excepted and appealed. 

George H.  Humber f o r  plaintiff. 
Gxthrie & Gxthrie for defendant. 

WALKEE, J., after stating the case: I t  was stated on the argument 
that the court thought the order for the goods was not binding upon the 
defendant because signed simply "Frank D. Jones, superintendent," 
without indicating for what company he was superintendent. The rea- 
son of the judge for setting aside the verdict, if insufficient, is immate- 
rial, so that there appears a good and valid reason in the record for sus- 
taining his ruling, and we are all of the opinion that such a reason does 
exist. There was evidence that Jones was an agent of limited authority, 
and there was also evidence, we think, that a fraud was practiced upon 
the defendant by plaintiff's agent in his dealings with Jones, and yet the 
court instructed the jury that, if they found Jones made the order for 
the metal on 19 September, 1905, they should answer the first issue 
"Yes," and that the evidence in  the case was not sufficient to sustain an  
affirmative finding upon the second issue, and they should answer i t  
"No." The defendant's counsel had asked instructions as to both of 
these issues. Their third prayer, as to the authority of Jones, was not 
very explicit, i t  is true, as i t  referred more to the fact that Jones had 
informed Jacob of his restricted authority as agent of the defendant 
than i t  did to the nature or extent of the authority itself; but if a 
liberal construction is given to it, we find i t  sufficient to embrace that 
feature of the case. It should have more definitely required the jury to 
find, first, what was the nature of Jones' authority, whether limited or 
unlimited, and, if they found that i t  was limited, whether, in  the second 
place, the plaintiff, through Jacob, was notified of the fact. I f  Jones 
had only the restricted authority, as testified by him, he could not, of 
course, exceed the limit of his power when he made the contract. 

Brittain v. Westhall, 135 N. C., 492; ib., 137 N. C., 30; Bank v. 
(297) Hay, 143 N. 0., 326. 
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Whether the evidence introduced to establish the fraud was sufficient 
for that purpose was a question for the jury, and the judge could express 
no opinion as to its weight. Revisal, sec. 535; Withers v. Lane, 144 N. 
C., 184; 8. v. Simmons, 143 N. C., 613. Whether there is any evidence 
upon which the jury could conclude as to the truth of the matter sub- 
mitted to them for inquiry and decision,'we have often said, is a ques- 
tion of law to be decided by the judge (By& v. Ezpsess Co., 139 N. C., . 
273; Campbell v. Everhardt, 139 N .  C., 503; Lewis v. Steamship Co., 
132 N. C., 904) ; but, there being some evidence which is more than con- 
jectural or speculative to establish the fact i n  issue, and which the law 
adjudges to be fit for the consideration of a jury, whether i t  sufficiently 
proves the fact or not is a question for the jury. The cases already cited 
also establish this proposition, which is but the counterpart of the other. 
The able and learned judge who presided at  the trial may have intended 
by the expression which he used to say that there was no evidence of the 
fraud, but even if this was his purpose, there was error, as, in the view 
we take of the evidence, without setting i t  out at  length, we think there 
was at  least some which the jury should have been permitted to pass 
upon. 

We also are of the opinion that the judge erred in  not reducing his 
charge to writing, as he was asked to do by the defendant's counsel. The 
request was made in  apt time. I t  is impossible to distinguish this case 
from Craddock v. Barnes, 142 N .  C., 89. The principle established in  
that case is clearly applicable to this one. The mere intervention of an 
argument by counsel, ,at the judge's invitation, upon the question as to 
whether there was any evidence of a particular fact, when the jury had 
retired from the courtroom for the recess, and as preliminary to the 
discussion before them after the recess, should not have the effect 
to except this case from the principle of that one. The argument (298) 
to the jury had not commenced when the request to the court was 
made. We do not see anything in  the record to indicate that the judge 
did not have adequate time to write out his charge after he was asked to 
do so. Sawyer 2). Lumber Co., 142 N .  C., 162, would also seem to be ' 

direct authority against the ruling of the court that the request had come 
too late. I n  that case the present Chief Justice said: "The defendant, 
at  the close of the evidence, and before the argument began, requested 
the court to put its charge in writing." This means, of course, ''at the 
close of the evidence, and before the argument (to the jury) began.'' 
We then held that the judge committed an error when he failed to com- 
ply with the request. 

There must be a new trial, for the errors indicated in the plaintiff's 
appeal. 

New trial. 
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WALKER, J. These two appeals have been so prepared for this Court 
that it has been found impossible to reach the true merits of the ques- 
tions intended to be presented without considering them together and as 
if they had been consolidated into one. We doubt if i t  was necessary for 
the defendant to have formally taken an appeal, as the exceptions Goted 
in  its case might well have been considered in the plaintiff's appeal. I t  
is stated by the judge, in  the plaintiff's appeal, the case having been set- 
tled and signed by him, that all the evidence was sent up at  the 
request of the appellant, whereas it appears by reference to the de- 
fendant's appeal that d l  the evidence, by some accidental omission, of 
course, was not, in  fact, stated in  the plaintiff's appeal, for there is 
much evidence to be found in  the case as stated in  the defendant's ap- 
peal which is not in  the case as stated in  the plaintiff's appeal. I t  was 

intended, no doubt, and we think the cases clearly show i t  to be 
(299) so, that all the evidence should have been set out in the plaintiff's 

appeal. We have for this reason, and for others of equal or 
greater weight, found i t  absolutely necessary, for the purpose of doing 

. justice by intelligently considering this case, to unite the two cases, as i t  
were, into one appeal, and in  this way me have been enabled to reach 
what we consider to be the right conclusion upon the whole matter. I n  
view of the confusion in  the record, as above indicated, we think the costs 
of this Court, except the costs of printing the records and briefs, should 
be divided between the parties. The plaintiff is adjudged to pay one- 
half thereof, and the defendant the other half. The plaintiff will pay 
the costs of printing the record and briefs in  its appeal, and the de- 
fendant the costs of printing the record and brief in  its appeal. Where 

' a new trial is granted, the awarding of costs is discretionary. Revisal, 
sec. 1279; Williams v. Hughes, 139 N. C., 18. 

Regular practice and procedure would require us, under ordinary 
circumstances, to dismiss the defendant's appeal, as i t  was taken only to 
save its rights in case our opinion should have been adverse to i t  in the 
plaintiff's appeal, and, as we have decided the other way, a consideration 
of the defendant's appeal separately becomes unnecessary. We conclude, 
though, that an apparent departure from the strict practice in  such cases 
is justified, under the peculiar circumstances, and the real intention of 
the parties will be effectuated by considering the two cases as we have 
done, and dividing the costs. If this course were not taken, and the 
plaintiff's position is the correct one, we would, perhaps, have to affirm 
in  its appeal and award a new trial to the defendant's appeal, and 
thereby produce confusion and incodgruity in  the result. I t  would be 
vain and useless to issue a certiorari or any other process to perfect the 
case, when all the facts are before us in  the two cases. 
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Sometimes it may be proper and legitimate practice for a party in  
whose favor a case has been decided to note his exceptions and 
preserve them by an appeal in  case the ruling of the court is re- (300) 

' 

versed here, but the instances where this practice can be justified 
are exceedingly rare, and i t  is not to be encouraged. We do not decide 
that the defendant's appeal was improvidently taken in  this case, though 
we are inclined to think the defendant's exceptions could have been 
presented in  the plaintiff's appeal. Let the two cases be considered as 
one, and the costs be divided and paid as herein directed. 

New trial, as ordered in plaintiff's appeal. 

Cited: X .  v. Ownby, 146 N.  C., 678; Drewry v. Davis, 151 N.  C., 299; 
Bank v. D'mg Co., 152 N. C., 146. 

(Filed 30 October, 1907.) 

State's Lands-Entry-Registration-Enabling Act-Grants. 
The registration of a grant of land from the State is not necessary to 

give it validity for the purpose of title. Chapter 40, Laws of 1893, pro- 
vided that grass which had theretofore been issued, but not registered 
within the time required by law, might at  any time be registered within 
two years after 1 January, 1894, "notwithstanding the fact that such 
specified time had already expired; and all such grants heretofore regis- 
tered after the expiration of such specified time shall be taken as if they 
had been registered within such specified time" ; therefore, a grant issued 
prior to the said enactment, but registered at  a time when there was no 
provision therefor, is made valid by the provisions of said act as against 
a subsequent grant duly registered, the latter having been issued and 
registered at a time when the grant first issued could have been registered 

.under the law. 

ACTION heard before Webb, J., and a jury, at  March Term, 1907, of 

C. Ed. Taylor and! Lewis & Xchulken for plaintiffs. 
E. K. Bryalz alzd Cranmer 4 Davis f o p  defendants. 

WALKER, J. This is an action for the possession of land. The court 
intimated an opinion against the plaintiffs. They thereupon submitted 
to a nonsuit and appealed. 

The State granted the land to Lewis Jones 25 October, 1852. 
This grant was not registered unti1.1888, at  a time when there (301) 
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was no law permitting the registration of it. On 17 December, 1880, a 
grant for the same land was issued to Alexander Cox, and legally regis- 
tered 28 January, 1881. The plaintiffs assert title to the land under the 
grant to Cox, and the defendants under the Jones-Alexander grant; so 
that the question is, Which of these two grants should prevail? By 
Laws 1893, ch. 40, i t  was provided that grants which had theretofore 
been issued, but had not been registered within the time required by law, 
might be registered at  any time within two years after 1 January, 1894, 
"notwithstanding the fact that such specified time had already expired, 
and all such grants heretofore registered after the expiration of such 
specified time shall be taken as if they had been registered within such 
specified time: Provided, that nothing herein contained shall be held 
or have the effect to divest any rights, titles, or equities in or to the land 
covered by such grants, or any of them, required by any person or per- 
sons from the State of North Carolina, by or through any entry or en- 
tries, grant or grants, made or issued since such grants were respectively 
issued, or of those claiming through or under such subsequent entrg or 
entries, grant or grants." This case is governed by ~ a n n e y  v.  lackw well, 
138 N. C., 437. I n  both cases the junior grants were registered within 
the prescribed time, for, while in  the Janney case the junior grant was 
registered more than two years after i t  was issued, the act of 1876-77, 
ch. 23, extended the time of registration, and i t  w& registered within the 
extended period. I n  this case the junior grant was registered within 
two years from the date i t  was issued. There is, though, this one dif- 
ference between the two cases, which is, that the senior grant in the - 
Janmey case was registered at  a time when its registration was author- 
ized-that is, by the act of 1893 to which we have already referred, i t  

having been registered 5 April, 1895-while in  this case the senior 
(302) grant, which was issued to Jones, was registered in  1888, or a t  a 

time when'there was no law authorizing its registration, the Legis- 
lature having failed from 1885 to 1893 to pass any act extending the time 
for the registration of grants. But that very act of 1893 validatedLthe 
registration of all grants which had been registered after the time for 
registration had expired, except as to '(rights, titles, or equities') acquired 
in the land from the State since the issuing of the senior grant, or, in 
other words, any intervening "rights, titles, or equities." While the two 
cases, therefore, differ in the respect indicated, they do not differ in prin- 
ciple, because i t  is clearly and distinctly held in  Janney v. Blackwell that 
the junior grantee had acquired no such "right, title, or equity" as was 
intended by the act of 1893 to have the effect of defeating the title of the 
senior grantee, and, indeed, no ('right, title, or equity" a t  all, as at the 
time the junior grant was issued the land was not the subject of entry, 
the State having by the senior grant parted with all the title she had 
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originally in  the land. The language of the Court in  that case, as used 
by Justice Connor in  this connection, is significant, and completely 
overthrows the plaintiff's contention in the case at  bar. "It is not to be 
doubted," says he for the Court, "that the Legislature had the power to 
impose upon the persons registering their grants after the time provided 
therefor had expired the condition that they should do so, subject to 
junior grants which had been registered. The registration of a grant is 
not necessary to give i t  validity for the purpose of passing title," citing 
24 A. and E. Enc. (2  Ed.), 116, which fully sustains the proposition, 
if i t  required any authority to sustain it. The distinction between deeds 
and grants, in  this respect, is obvious, when we carefully read the 
statutes applying to them, respectively. I n  the case of a deed i t  is pro- 
vided that i t  shall not be valid unless registered, as against creditors or 
purchasers for a valuable consideration from the bargainor, and then 
only from the registration thereof (Laws 1885, ch. 147 ; Code, sec. 
1245 ; Revisal, see. 980), while i n  the case of a grant i t  is simply (303) 
required that the grantee shall cause it to be registered in  the 
proper county within two'ye&rs after it is issued. Rev. Code, ch. 42, sec. 
22; Code, sec. 2779; Revisal, sec. 1739. Why this radical difference 
in  the phraseology of the two statutes, if i t  was intended that there 
should be no distinction between the two kinds of instruments with refer- 
ence to the effect of registration upon their validity? I t  is perfectly evi- 
dent that the two enactments were expressed in  different words de- 
signedly, and with the purpose that they should have separate and dis- 
tinct meanings and receive different constructions. I f  i t  was the purpose 
to provide that grants should be void if not registered within two years 
after they are issued, why not declare that intention in  unmistakable 
language, as was done in  the case of deeds? We also find that in  the case 
of contracts to convey land, and leases of land for more than three years 
(Revisal, sec. 980), mortgages and deeds of trust (Revisal, sec. 982), 
marriage settlements (Revisal, see. 985), and some other instruments, 
the intention that they shall be void if not duly registered is clearly ex- 
pressed; and in the case of deeds of gift the difference is striking, and 
demonstrates to a certainty, we think, what was meant by the different 
phraseology. I t  is provided that a deed of gift shall be proved and 
registered within two years after its execution. So far, the statute is like 
that in  the case of grants. But the Legislature did not think this 
language sufficient to invalidate the deed of gift if the provision as to 
registration was not complied with by the donee, so i t  took the precaution 
to add that if the deed is not registered within two years i t  shall be 
void, "and shall be good against creditors, and purchasers for value, only 
from the time of registration." I f  the requirement that the deed of gift 
should be registered within two years after its execution was intended as 
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a condition, noncompliance with which should invalidate it, why super- 
add the words "or otherwise ( i t )  shall be void" ? Revisal, sec. 986. 

(304) This may be considered as a legislative construction of the words 
"shall be registered within two years after its execution," to the 

effect that if the instrument is not so registered i t  shall not be evidence, 
unless the time for registration is extended and a new authority to reg- 
ister i t  is thereby given. The English Statute of Enrollments (27 Hen. 
VIII . ,  oh. 16) provided that no manors, lands, etc., shall pass from one 
to another, whereby an estate of inheritance or freehold shall be made to 
take effect, unless the deed of bargain and sale be enrolled within six 
months after the date of the writing indented. I t  was resolved that no 
estate passed until the enrollment of the deed. DyrnnocVs case, Cro. 
Jac., 408; Iseham v.  Morrice, Cro. Car., 110; Flower v. Baldwin, Cro. 
Car., 217. But i t  will be observed that the enrollment is annexed as a 
condition to the passing of the title, as in the case under our statutes of 
mortgages, deeds of gift, and the other instruments above enumerated. 
This is all very significant, and plainly evinces, what we have confidently 
asserted to have been the intention, that the material difference in lan- 
guage should produce a marked unlikeness in  meaning, and what differ- 
ence could there be in the sense of the two statutes other than that, in  the 
one case a failure to register the instrument within the specified time 
should invalidate it, and in  the other i t  should not? This reasoning is 
supported by the view of the law manifestly entertained by Judge Ruflin 
(afterwards Chief Justice) in  Jones v. Xasser, 14 N. C., 378, for he 
recognizes the existence of the very distinction we have made between the 
act which there declared that gifts of slaves should not be good and avail- 
able unless registered within one year after their execution, and the 
general statute merely requiring registration within a given time of other 
instruments. 

Passing to another view of the case, it is a mistake to suppose that 
no legal title passes from the State to its grantee by virtue of a grant 
until i t  is registered. The entry gives an equity or inchoate right to call 

for a grant, which may be divested by a subsequent entry laid 
(305) and grant issued thereon before the grant based on the first entry 

is taken out, if the senior grantee had no notice of the first entry. 
Gikhrist  v. Middleton, 107 N. C., 678; Kimsey v. Munday, 112 N.  C., 
816. But when the grant issues upon the first entry, the title passes out 
of the State, and the land is no longer subject to entry. Hoover v.  
Thomas, 61 N. C., 184; Gilchrist v.  Middleton, 108 N.  C., 705; Rowe v.  
Lumber Co., 129 N.  C., 97; Stewart v. Keener, 131 N.  C., 486; Berry 
v. Lumber Co., 141 N. C., 386; Janney v. Blackwell, supra. I t  was con- 
tended in  R a y  v. Wilcoxson, 107 N.  C., 523, that an unrecorded deed con- 
fers no estate, and that i t  is no more than a mere executory con- 
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tract. With reference to this contention, Shepherd, J., for the Court, 
said in  reply, and with great force, following former decisions of this 
Court, that i t  was a misconception of the law, for i t  is well established 
that such a deed is "a legal conveyance," and, although i t  cannot be 
given in  evidence until i t  be registered, and, therefore, i t  does not pass 
a present legal title, i t  has, as a deed, an operation from its delivery. I t  
may be set up i n  equity, whether voluntary or for value, and by i t  such 
an estate is conferred as may be sold under execution, and this even 
before the act of 1812. I ts  owner is a tenant of the freehold, and a 
recovery under a p~ecipe against him would be good, and his widow may 
be endowed i n  the same. Such a grantee is also deemed in  equity to be 
seized of an equitable freehold. Price v. Sykes, 8 N .  C., 87; Morris v. 
Ford, 17 N.  C., 412 ; Walker v. Coltraine, 41 N. C., 79 ; Phifer v. Barn- 
hart, 88 N. C., 333; Austin v. King, 91 N.  C., 286; Arrington v. Arring- 
ton, 114 N.  C., 151. A grant bears a close resemblance, in  some of the 
respects above indicated, to a deed, and certainly to the extent, as said in 
Janney v. Blackwell, of not requiring registration to give i t  validity. 
Registration is, indeed, necessary to make i t  evidence of the title which 
the State has granted, but does not constitute an essential part of the 
title itself. 

There is still another view of this case which is fatal to the (306) 
plaintiff's contention. At the time the Cox grant was issued, and 
also at  the time i t  was registered, on 28 January, 1881, and for some time 
afterwards, extending acts had been passed, under which the senior grant 
issued to Lewis Jones in 1862 could have been registered. Laws 1876-77, 
ch. 23 ; Laws 1879, ch. 220; Laws 1881, ch. 313. Why was the grant to 
Jones not valid a t  the time the Cox entry was made and the grant issued 
thereon was registered? Surely, at  that time-that is, in  1880 and 1881 
-the land was not the subject of entry, and the Cox grant was therefore 
void, the State having already parted with its title. I n  Berry v. Lum- 
ber Co., 141 N. C., 393, we said: "The Houck and Berry grants were 
both ineffectual to pass title to any land covered by the Cathcart-grant, 
as, the latter being of older date, the State had no title to that land at  
the time the junior grants were issued, and the lands were therefore not 
subject to entry and grant. The State could not grant that which i t  did 
not itself have, and, therefore, where there are two or more conflicting 
titles derived from the State, the elder shall be preferred, upon the fa- 
miliar maxim that he who is prior in  time shall be prior i n  right, and 
shall be adjudged to have the better title." See, also, Janney v. Black-. 
well, supya. 

We are not a t  all disposed to overrule Janney v. Blackwell, or even 
to modify the ruling of the Court therein, for, upon a careful reexamina- 
tion of the question presented in that case, we are now convinced (in 
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view of past and of existing legislation upon the subject, showing what 
the true policy of the State is) that Janney v. Blackwell was correctly 
decided. Nor need we attempt to show that there is no essential differ- 
ence between that case and this one, arising out of the fact that in  Janney 
v. Blackwell the senior grant was registered at  a time when its registra- 
tion was authorized, while the grant to Jones was registered when there 
was no law authorizing its registration, and must, therefore, depend for 

its validity upon the restropective clause in the act of 1893, mak- 
(307) ing good all prior unauthorized registrations of grants, for that is, 

upon the facts of this case, clearly a distinction without a differ- 
ence, the crucial question being whether Cox acquired a good title by 
hia grant, and Janney v. Blackwell decides that he did not, and if he did 
not, there was no one to be injured by the validating provision of the act 
of 1893, so far  as appears in  this case. There was no vested right or 
title to be affected by the retroactive legislation, even if i t  was not ill 
itself valid. The fallacy of1 the plaintiffs' argument consists in  the fact 
that their premise is incorrect, namely, that registration of a grant is 
required to vest the title. 

We need not discuss the interesting question raised in the learned 
and exceedingly well-prepared brief of Mr. Taylor as to the interven- 
tion of an equity or right in the plaintiffs, arising from the issuing and 
registration of the Cox grant before the Jones grant was recorded, under 
Scales v. Fewell, 10 N. C., 18;  Isler v. Foy, 66 N. C., 547, and that class 
of cases, as we have shown that he had no such right or eqnity. 

The plaintiffs having admitted that they cannot succeed in  this case 
upon the facts, unless the Cox grant is valid as against the Jones grant, 
i t  follows from what we have said that there is no error in  the ruling of 
the court, and the nonsuit must stand. 

Affirmed. 

(308) ' 
NASH SIBBERT v. SCOTLAND COTTON MILLS. 

(Filed 30 October, 1907.) 

Negligence-Safety Appliances-Evidence-Nonsuit. 
The master is responsible for damages for allowing a safety appliance 

used in connection with dangerous machinery to remain in such condi- 
tion as to be ineffectual, when he had actual or constructive knowledge 
thereof. I t  was error in the court below to sustain a motion for judg- 
ment as of nonsuit upon evidence tending to show that plaintiff was 
injured by his sleeve catching in cogwheels or grooves of a machine, which 
could have been prevented if the "shifter" used for stopping the running 
machinery had been in proper condition; that the "boss" or manager of 
the machinery room had been several times notified thereof; that the 
plaintiff continued to work with knowledge of the defect. 
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ACTION for recovery of damages for injury sustained by plaintiff 
while at  work in  defendant's mill, heard before Council, J., and a jury, 
at  March Term, 1907, of SOOTLAND. 

The testimony of plaintiff tended to show that he was, at  the time 
of the injury, 19 years of age, employed by one Terry, head boss of the 
night force; that he was instructed by Terry how to do the work to which 
he was assigned-"oiling and tying on bands" on twenty-four frames at  
night. He  says: "All frames have shiftprs to throw belt which runs 
the frame from the tight to the loose pulleys. The shifter is a rod 
extending from the pulley a t  the end of the frame, looping over the 
belt, to the other end of the frame. This rod runs underneath top of 
frame and is connected with two levers coming out on top. The levers 

- shift the belt from the tight to the loose pulley. Levers have cross- 
arms coming down to the edge of the frame. I n  working the shifter, 
you pull either lever and the frame is started; push the lever'and the 
frame is stopped. While standing by the frame, there is no other way 
to stop or start it." Plaintiff further says that, when he first entered 
defendant's employment, the shifter was in  good condition. Got "out of 
fix" about two weeks before he was injured; that he did not know 
how to fix i t ;  did not have much experience when he was injured. (309) 
He  was doing his w r k  like Terry told him; never told him any- 
thing about the cogs under the frame. Plaintiff described the manner 
in  which he was injured: "The band that ran one of the spindles had 
broken. I went-to tie i t  on. As I reached in to do this, my shirt sleeve, 
just above the wrist, caught in  the cogs of the travis gear under the 
frame. This drew my arm down and against the cogs and produced 
the injury. . . . When I was caught in the cogs, my shirt sleeve 
was buttoned around my wrist. There are two of these cogs, called 
travis cogs, and they work together. At night there is no light under the 
frames-just shadows. When I say my sleeve caught, I called for help. 
Cora Norris first came to help me. She came when my sleeve was 
first caught, and took hold of the lever of the shifter to stop the frame. 
Then she tried the other lever. Neither would work. She then tried to 
throw off the belt at the end of the fmme, but was not able." He  says: 
"If the shifter had been in  fix a t  the time my sleeve was caught, I 
could have reached the lever and stopped the frame." There was no 
other way except to pull the end of the shifter over or throw the belt off. 

Cora Sibbert, a sister of plaintiff, testified that both levers to the 
shifter were "out of fixv-had been so for three or four weeks before 
plaintiff was injured; that she asked the boss ef the day force to fix them 
-asked him nearly every day. 

There was other evidence tending to show that the levers were "out of 
fix" a t  the time of the injury. 
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At the close of plaintiff's evidence, his Honor, upon defendant's 
motion, directed a judgment of nonsuit. Plaintiff appealed. 

Cox & Dunn for plaintiff. 
Morrison & Whitloclc for defendant. 

CONNOR, J., after stating the facts: I t  may be conceded that the 
frames at  which plaintiff was put to work were of proper con- 

(310) struction and in good'condition; that there was no evidence on 
the part of defendant, either in  respect to the frames or the travis 

gear; that defendant was guilty of no negligence in  failing to instruct 
plaintiff i n  his work. I t  may be further conceded that his sleeve getting 
caught in  the travis gear was an accident for which defendant was not 
responsible, or that plaintiff did not exercise due care to avoid the 
danger of getting caught in  the cogs. The question arises, whether there 
was negligence in permitting the levers of the shifters, provided for the 
purpose of starting and stopping the frames, to be "out of fix," and 
whether such negligence was the proximate cause of the injury. I t  
appears that the wheels, upon which were the cogs of the travis gear, 
move slowly, and that, if the shifters had been in  good repair and had 
performed the office for which they were intended, the frames could easily 
have been stopped by pushing the lever, throwing the belt from the tight 
to the loose pulley, and plaintiff would not have sustained any injury 
further than tearing his shirt sleeve. The plaintiff, assuming, as we 
must do, the truth of his testimony, was pursuing instructions-working 
as directed by the "head boss." There is always more or less danger 
that employees working in mills, even when the machinery is in  proper 
repair, will become entangled in the wheels, cogs, etc. This is one of 
the dangers incident to the employment. Where there is no negligence 
in  respect to the construction, repair of the machinery, or in  failing to 
give instruction as to the manner of operating the machine, an in- 
jury sustained by the employee is attributed either to accident or the 
negligence of the employee. The risk of such injury is assumed. Recog- 
nizing the danger of such accidents, employers use such safety appliances 
as are in  general use, either to avert the danger or to stop the machine 
in  the event that an injury is imminent. Defendant had attached to the 
frames, upon which plaintiff was employed, shifters controlled by levers, 

easily operated, by which in  an emergency the frames could be 
(311) stopped. I t  was the duty of defendant to use reasonable care, by 

proper construction and frequent inspection, to have and keep 
them in working order. I f  it failed to do so, there was a breach of duty 
to plaintiff. He  says that, after his sleeve was caught in  the cogs, there 
was ample time to have stopped the frame, if the shifter had not been 
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"out of fix." This 'is evident from the fact that plaintiff's sleeve was 
caught near to his wrist, while the ipjury sustained was at  his armpit, 
showing clearly that, if the shifter had worked, the injury would have 
been avoided. I t  seems that he and those who came to his relief did all i n  
their power to stop the frame, but failed to do so because of the defective 
condition of the shifter or the lever to it. I f  the jury find that the in- 
jury, notwithstanding preceding conditions, would not have been sus- 
tained but for the defective condition of the shifter, such defective con- 
dition would be the proximate cause of the injury-the last, real cause. 
This question, in  the light of the evidence, should have been submitted 
to the jury. We concur with his Honor's ruling upon the questions of 
evidence presented upon the record. The fact that a t  one other mill 
the wheels of the travis gear were boxed does not tend to show that i t  was 
usual or Eustomary to do so. Marks v. Cotton Mills, 135 N.  C., 287. 
Nor do we think that the proposed evidence of the condition of the lever 
after the injury was competent. The only questions presented by this 
record are whether the shifter was a safety appliance, and whether i t  was 
in  proper repair and condition, and if not, whether the defective condi- 
tion was known or ought by proper inspection to have been known to de- 
fendant's servants whose duty i t  was to inspect it, and whether such de- 
fective condition, if found by the jury, was the proximate cause of the 
injury. These were all questions for the jury. We do not perceive any 
evidence in  the case, as now presented, of contributory negligence. I f  
the shifters got i n  defective condition after plaintiff began work, he was 
not required to abandon his employment-he did not assume the 
risk incident to danger by reason of such negligence. Sims v. (312) 
Lindsay, 122 N. C., 678; Lloyd v. Hanes, 126 N.  C., 359; Marks 
v. Cotton Mills, 138 N. C., 406, 

I n  directing judgment of nonsuit .there was error, for which there 
must be a new trial. 

Reversed. 

D. R. DUNLAP v. RUFUS HILL ET AL. 

(Filed 30 October, 1907.) 

1. Deeds and Conveyances - Trusts and Trustees - Marriage Settlement - 
Joinder of Trustee. 

When, under a marriage settlement, a trustee is named "who shall 
have the right, by and with the consent of the ferne covert, to sell and 
convey" the real and personal property, a conveyance of real property 
by such ferne covert and her husband, without the joinder of the trustee, 
is void. 
14&-15 225 



I N  THE SUPREME COURT. [I46 
* 

2. Same-Marriage Settlement-Construction of Deed. 
A marriage settlement may include the disposition and control of future 

acquired real and personal property; but, in order to restrict the wife's 
power to convey real property acquired by purchase, and to control it, espe- 
cially since the Constitution of 1868, the language of the instrument 
should be plain and the intent unequivocal. 

3. Same. 
When by placing the descriptive words of conveyance of realty used in a 

marriage settlement in their proper relation to each other, they appear to 
embrace all the real estate that the feme covert may hereafter be entitled 
by "right, devise, or bequest," the words "entitled by right" are used in 
connection with "devise or bequest," and their meaning is restricted to 
lands descending by operation of law or right of inheritance, and they do 
not include land acquired by purchase. 

4. Same-Expressio Unius. 
When the devolutions by which realty must be acquired in order to 

come within the terms of the 'marriage settlement are expressed in the 
deed, as by operation of law or by inheritance, it excludes realty acquired 
by purchase. 

(313) ACTION to foreclose a mortgage deed, dated 17 March, 1903, 
executed by John C. Hill and wife, Caroline, to plaintiff, convey- 

. ing two tracts of land, one containing 87 acres and the other 105 acres, 
heard before Just ice ,  J . ,  at October Term, 1906, of ANSON. 

From the judgment dismissing the action plaintiff appealed. 

J o h n  T .  B e n n e t t  for plainiif i .  
Rob inson  d CaucFle and: J .  A. Loclchart for defendants.  

BROWN, J. I t  appears from the record that in 1861 Carolina Coley 
entered into a marriage settlement with John C. Hill, who immediately 
thereafter became her husband. The wife is dead, and the husband sur- 
vives. The tract of land containing 81 acres is conveyed in the deed of 
settlement. The other tract was conveyed by deed directly to Caroline 
Hill some years after her marriage. She and her husband duly executed 
the mortgage sued on to plaintiff, conveying both tracts, to secure h e  
debts described in  the complaint. The trustee in the deed of settlement 
did not join in the execution of the mortgage. 

I t  is contended by defendant that the mortgage is void. ' 

1. As to the 87-acre tract, we concur with his Honor below that the 
mortgage is void for lack of power in the mortgagors to make a valid con- 
veyance. I n  the deed of settlement the only method provided for a con- 
veyance of any part of the estate of the fenze covert is as follows: 
"G. A. Smith (the trustee) shall have the right, by and with the con- 
sent of the saidJ Caroline Coley, to sell and convey away any of the real 
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o r  personal estate that he may hereafter hold for the said Caroline 
Coley." I t  is further provided that said trustee shall have the right to 
reinvest moneys received from the conveyance of real or personal estate 
for the use of said Caroline Coley. I t  seems to be settled in  this State 
that where a feme sole has made a deed of marriage settlement of her 
separate estate, whether real or personal, to a trustee, for her sole 
a i d  separate use, her power of disposition over the same during (314) 
marriage is limited to the mode and manner prescribed by that 
instrument. I f  she and her husband join in  a mortgage conveying her 
estate, without the knowledge or consent of the trustee, and outside of the 
powers conferred, said deed is invalid. H a r d y  v. Hol ly ,  84 N .  C., 661 ; 
K i r b y  v. Boyet te ,  116 N. C., 165; S h a n n o n  v. L a m b ,  126 N.  C., 38. 

The matter is so fully discussed in  the cases cited, and others in  our 
reports, that i t  is useleis to do more than cite them: I t  is plain that, 
according to our authorities, Caroline Hill, although with the consent of 
her husband, could not convey the 87-acre tract without the joinder of 
the trustee. 

2. The plaintiff contends that the 105-acre tract is unaffected by the 
marriage settlement, and as to that the mortgage is valid. 

We note the fact that the deed of settlement not only COnQeyS real and 
personal property by specific description, but purports to convey, subject 
to the trusts declared, such property as said Caroline should acquire in  
the future, the language of the instrument being as follows : 

"Have bargained, sold and conveyed, and by these presents doth bar- 
gain, sell and convey, unto the said G. A. Smith all the estate, both real 
and personal, and all the choses i n  action that the said CaroIine Coley 
may be possessed of or entitled to receive from any and all sources what- 
soever, a n d  all t h e  estate, either real or pewonal,  or choses in action, tha t  
the  above-named Caroline Coley m a y  hereafter receive or be entitled b y  
r igh t ,  devise, or bequest." 

As to the personal estate acquired by said Caroline during her cover- 
ture, i t  is unnecessary to determine whethr that cam under the do- 
minion of the trustee by virtue of the deed or not. NO question of that 
sort is presented i n  the record. 

As to the tract of land conveyed by deed to said Caroline during her 
coverture, we are of opinion that i t  does not come within the 
terms of the marriage settlement, and that consequently the mort-. (315) 
gage is valid and the plaintiff is entitled to a decree of foreclosure 
as  t o  that. 

We do not controvert the proposition contended for by the learned 
counsel for the defendants, that marriage settlements may include the 
disposition and control of future acquired property, both real and per- 
sonal. 19 A. and E., 1239. 
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But, in  order to restrict the wife's power to acquire property by pur- 
chase, and to control i t  when so acquired, especially since the Constitu- 
tion of 1568, the language of the instrument should be plain, and the 
intent to do so unequivocal. 

I n  respect to the real property, we think the instrument is justly sus- 
ceptible of a different construction from that contended for. The words 
of the deed relating to the future acquisitions of real estate are so mixed 
with those properly relating to personalty .that, in  order to construe the 
former, i t  is well to elimiaate them and place them in a sentence by them- 
selves, reading as follows : 

"And all the real estate that the above-named Caroline Coley may 
hereafter be entitled to, by right, devise or bequest." 

The other words in  that part of the deed quoted plainly refer to 
personalty. The word "receive" is entirely appropriate when used to 
denote an acquisition of choses i n  action and other personal property, 
but entirely unusual and inappropriate in describing an acquisition of 
land by purchase. 

We may say "a man receives his inheritance," but we do not use that 
word i n  describing a purchase of land. While we have been unable to 
find, after diligent search, "a case in point," we have no difficulty in con- 
cluding that the words "by right, devise or bequest," taken in  connection 
with each other, indicate by their association a purpose to bring within 
the scope of the instrument only such lands as Caroline Coley should re- 
ceive by right of inheritance, devise or bequest. I f  the purpose was to 

embrace all lands, however acquired, why use the words ('right, 
(316) devise or bequest" at  all? I f  such was the purpose, those words 

were unnecessary and inappropriate. 
The words "be entitled by sight" are used in  connection with "devise 

or bequest," and evidently refer to land descending upon Caroline Coley 
by operation of law, by right of inheritance, and not to land acquired by 
purchase. Noscitur a sociis. 

The methods of devolution by which the realty must be acquired i n  
order to come within the terms of the settlement, being expressed in 
the deed, the maxim of the law will exclude from its operation land ac- 
quired in  other ways. Expressio unius est exclusio alterius. 

The cause is remanded, with direction to enter a decree of fore- 
closure i n  accordance with this opinion. 
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(317) 
CITIZENS NATIOKAL BAKK O F  DURHAM v. MOLLIE F. BURGH, 

ADMINISTRATRIX, ET AL. 

(Filed 30 October, 1907.) 

Negotiable Instruments-Principal and Surety-lndorser Without Knowledge. 
A. and B. signed a negotiable note apparently as joint principals, when, 

in fact, the latter mas surety for the former. Appellant signed the note 
by writing his name across the back, with the word "surety" underneath: 
Held, in the absence of any evidence that appellant knew of the relation 
between the makers, he was surety for the two, and that surety B. could 
not compel contribution. 

ACTION tried before Justice, J., and a jury, at  March Term, 1907, of 
DURHAM, and appealed by the defendant J. W. Smith. 

On 16 July, 1906, Joab Burch and L. R. Burch executed a note, of 
which the following is a copy: 

$1,000. DURHAM, N. C., 16 July, 1906. 
One hundred and twenty days after date we promise to pay to the 

order of The Citizens National Bank of Durham, at Durham, N. C., 
one thousand and 00-100 dollars. Negotiable and payable a t  The Citi- 
zens National Bank of Durham, at  Durham, N. C., for value received, 
etc. JOAB BURGH, 

L. R. BURGH. 

Across the back of this note is written the words "J. W. Smith, 
surety." 

The court submitted these issues : 
1. Are the defendants, Mollie F. Burch, administratrix of Joab Burch, 

L. R. Burch, and J. W. Smith, indebted to the plaintiff in  the sum of 
$1,000 and interest, as alleged in the complaint 1 Answer : Yes. 

2. I s  the estate of Joab Burch insolvent? Answer: Yes. 
3. I s  L. R. Burch a surety on the note sued upon? Answer : Yes. 
4. Did defendant J. W. Smith know, at  the time he indorsed the 

note, that L. R. Burch was surety? Answer: No. 
From the judgment rendered, declaring him a cosurety with L. R. 

Burch, the defendant Smith appealed. 

Winston & Bryant for plaintiff. 
CTilas & Sykes for defendant. 

BROWN, J. According to the facts as found by the jury at  the time 
the note was presented to appellant for indorsement as surety, i t  con- 
tained the names of Joab Burch and L. R. Burch as principals, and 
Smith indorsed the same on its back as surety for them as principals, 
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having no knowledge that Joab Burch and L. R.  Burch were other 
than principals, or that the defendant L. R. Burch bore any relation to 

the note other than as a coprincipal with Joab Burch. The form 
(318) of the note justified Smith in  supposing that the two Burches 

were borrowing the money jointly, and were jointly liable for i t  
as coprincipals, and that he was contracting as surety for the two, and 
not for the one. One who signs in  form and appearance as a principal 
and maker of a note is bound as such to all persons who subsequently 
deal with the paper without knowledge of his true relationship to it. I t  
is entirely competent for one person to become surety for other sureties, 
or to limit the extent of his liability with respect to other sureties. The 
test of liability is the intent of the parties as indicated by their agree- 
ment. There is  no finding as to any agreement here which warranted the 
court i n  holding Smith other than as he is bound by the face of the in- 
strument he signed, and, according to that, he is bound as surety for the 
two apparent principals. 

A person dealing with a negotiable instrument has a right to act 
upon i t  as i t  appears upon the face of it. Daniel Negotiable In- 
struments, 311. This is also the doctrine laid down in Cragin v. Lovell, 
109 U. S., 194. I n  order to constitute the appellant Smith a cosurety 
with the defendant L. R. Burch, there must have been a mutual under- 
standing between the parties to that effect. Smith  v. Smith, 16 N. C., 
173; Cowan v. B a i ~ d ,  77 N. C., 201; Bu,lkeley v. House, 62 Conn., 
459 ; Thompson v. Sanders, 20 N.  C., 541; Dawson v. Petway, 20 N.  C., 
531; Sayles 9. #iims, 73 N. Y., 552; Sherman v. Black, 49 Vt., 198; 1 
BrStndt on Suretyship (2 Ed.), see. 260. According to these authori- 
ties, i t  is plain that his Honor erred in holding the appellant as a co- 
surety with L. R. Burch. 

The cause is remanded, with directions to modify the judgment ren- 
dered i n  accordance with this opinion. 

The costs of this Court will be taxed against L. R. Burch, the ap- 
pellee. 

Modified. 

(319) 
SINGER MANUFACTURING COMPANY v. CITY NATIONAL BANK ET AL. 

(Filed 30 October, 1907.) 
Purchaser for Value-Consideration-Immorality or Illegality. 

The jury having found that defendant f i l ler  was a purchaser in good 
faith, for a valuable consideration, without notice, of a cashier's check, 
procured from defendant bank by plaintiff's agent in depositing plaintiff's 
money to his individual credit, the verdict mill not be disturbed when 
the evidence of the consideration supports the finding, and when there is 
insufticient evidence of immorality or illegality. 
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APPEAL from Ward, J., a t  February Term, 1907, of GTJILFORD. 
This is an action brought by the plaintiff to recover a sum of money 

belonging to plaintiff and deposited by its agent, Summers, to his 
individual credit, i n  defendant bank. Summers procured a cashier's 
check, drawn by the cashier of defendant bank in Summers' favor, and 
indorsed i t  to the defendant Fuller. Plaintiff enjoined the payment of 
the check to Fuller. Upon the pleadings Ward, J., submitted the fol- 
lowing issue to the jury: "Was the defendant Fuller a purchaser of the 
check in good faith, for valuable consideration and without notice of any 
infirmitfin the instrument or defect in the title of Summers? ~ n s w e r :  
Yes." 

King & Ximball and Thomas 8. Beall for plaintiff. 
John A. Barringer, W .  P. Bynum, Jr., and T. H.  Culvert for de- 

fencknts. . . 

PER CURIAM: A careful examination of the record in this case has 
led us to conclude that no formal opinion is necessary. The issue in- 
volved purely a question of fact, and that has been decided against 
the plaintiff under a clear charge, free from error. The contention so 
earnestly pressed, that the testimony of the defendant Fuller shows 
that a small part  of the consideration for the assignment to him 
of the cashier's check was an immoral and illegal consideration, (320) 
is not supported by the record. The fact that Fuller admitted 
that he received $150 from Summers for the purpose of making a trip 
to Georgia and securing witnesses for Summers in  his pending divorce 
suit against his wife does not justify the conclusion, in  the absence of 
other evideme, that Fuller was to secure false and suborned testimony 
or to do any other act for Summers that was corrupt and against the 
policy of the law. 

The judgment of the Superior Court is 
Affirmed. 

GODWIX ET AL. V. MURCHISON NATIONAL BANK ET AL. 

(Filed 30 October, 1907.) 

1. Bankruptcy-Title of Trustee-Claim Against Bankrupt. 
A trustee in bankruptcy is, in general, vested with no better title to 

the property than the bankrupt had; so that, in the absence of some ex- 
press provision of the Bankruptcy Act, a claim against certain of the 
bankrupt's assets, valid as against him, will be upheld against the trustee, 
unless in contravention of public policy or some established legal prin- 
ciple. 
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Same-Assignments by Bankrupt-Validity-What Law Governs. 
Unless the Bankruptcy Act otherwise provides, the validity of a n  

assignment of a bankrupt's property must be determined according to the 
principles of local law. 

Assignment-Validity-Possession of Res. 
Where a person having a contract by which he was to receive bonds in 

payment for real estate contracted to assign the bonds to a bank in con- 
sideration for present loan, i t  was no objection to such contract that a t  
the time i t  was made he had riot possession or control of the bonds. 

Bankruptcy-Equitable Assignment-Executed Contract. 
A debtor, having sold certain real estate in  exchange for bonds which 

h e  was to receive on the purchaser's acceptance of the title, more than 
four months before he became a bankrupt, agreed verbally to  transfer the 
bonds to.defendant bank if the bank would then loan him $10,000, which 
was done. The bonds not having been delivered promptly, a written con- 
tract was made within the four-months period, assigning to the bank 
all  the bankrupt's right to the price of the land, and shortly after this 
the bonds were actually delivered to and assigned in writing to the bank : 
Held, t h a t  the words "agreed to transfer," in  the oral contract, imported 
a n  agreement t o  "deliver," so that  that agreement constituted a n  equita- 
ble assignment of the bonds, to be delivered on their receipt by the bank- 
rupt. 

Words and Phrases-"Transfer." 
Under the Bankruptcy Act, 1 July, 1898, ch. 541, p. 1, 30 Stat., 544 

(U. S. Comp. St. 1901, 3418), providing that the term "transfer" shall 
include a sale and every other mode of disposing of or parting with prop- 
erty, or the possession thereof, a s  a payment, pledge, mortgage, gift, or 
security, a n  agreement to  "transfer" property may be construed as  _an 
agreement to "deliver." 

same-Assignment-Validity. 
A bankrupt, more than four months before bankruptcy, contracted to  

deliver certain bonds to defendant bank, which he was to rke ive  under a 
land contract in  consideration of the bank's agreement to make a present 
loan to him. The bankrupt, within the four-months period, assigned in 
writing the proceeds of the real estate, and later, on receiving the bonds, 
assigned and delivered them to the bank: Held, that on such delivery 
the bank's title vested a s  of the date of the original equitable assignment, 
and was, therefore, valid under the rule that  a contract, to create a 
positive lien, attaches in equity a s  soon a s  the assignor acquires title, 
both as  against him and all persons claiming under him, either voluntary 
or with notice or in  bankruptcy. 

Same-Bona Fide Purchaser-Notice-Registration. 
Where a bankrupt made a present equitable assignment, for a cash 

consideration, of certain bonds which he was to receive in  payment for 
land, the bonds to be delivered or transferred to defendant when they 
came into the bankrupt's possession, and to be then appropriated to the 
bankrupt's indebtedness a s  fa r  a s  they would pay the same, the sale of 
the land having been completed according to the contract, the bank's right 
to the bonds a s  the proceeds of the sale was not affected by the registra- 
tion laws concerning sales of realty. 
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ACTION tried before Jones, J., and a jury, at  February Term, 1907, 
of HAENETT. 

The action was brought by the trustees in  the matter of E. F. (322) 
Young, bankrupt, to recover the interest of the bankrupt's estate 
i n  $4,500 of Norfolk city bonds, said interest amounting to $3,150, as 
shown by the verdict, and under claim and allegation on the part of the 
trustees that the said bonds were transferred to defendant bank under 
circumstances which made such transfer a voidable preference under the 
Bankruptcy Act, by reason of same having been made within four 
months prior to the filing of petition in  bankruptcy, etc. Defendant 
bank, admitting that a written assignment of the bonds and actual de- 
livery of same had been made within the four months, as alleged, 
claimed that such action was not a voidable preference, by reason of the 
fact that same was in  pursuance .of a valid and binding agreement en- 
tered into prior to the four months, and which gave to defendant an 
unimpeachable title to the property. I t  was shown that proceedings 
of involuntary bankruptcy (in re E. 3'. Young.), followed by adjudica- 
tion, were instituted on 4 June, 1904; that the written assignment was 
made on 9 February, 1904, delivery of bonds being made shortly there- 
after, and within the four months, as stated, and the alleged agreement 
was entered into on 9 December, 1903, prior to four months. At that 
time the bonds in  question had not been obtained or received by the 
bankrupt, but were to be turned over to him in payment of some real 
estate which the bankrupt had theretofore sold to Charles W. Priddy 
(Incorporated), of Norfolk, Va. 

On the trial, issues were submitted, and responded to by the jury, 
and judgment had thereon, as follows: 

"1. I n  what amount, if any, was E. F. Young indebted to defendant 
bank, 9 February, 1904, by reason of indorsement or otherwise? An- 
swer : $34,000. 

"2. Did E. F. Young, within the period of four months immediately 
preceding 4 June, 1904, transfer, by writing, to the defendant 
bank the $4,500 Norfolk city bonds, and if so, what was the (323) 
cash value of same? Answer: Yes ; $4,400. 

"3. Was the said E .  F. Young insolvent on 9 February, 1904, and did 
he so continue up to and including 4 June, 19041 Answer: Yes. 

"4. Did the defendant or its agents, a t  time of the transfer of the 
$4,500 Norfolk city bonds, as alleged in  the complaint, have reasonable 
cause to believe that such transfer was intended as a preference to the 
defendant bank by said E. F. Young? Answer: Yes. 

"5. Did the defendant E. F. Young, in  December, 1903, agree verbally 
with the defendant to transfer to said bank the Norfolk city bonds of 
$4,500 if said defendant bank would loan the said E. F. young for 
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Merchants and Farmers Bank $10,000 and the South Dunn Manufac- 
turing Company $10,000, and did the defendant bank make said loan as 
agreed ? Answer : Yes. 

"6. Did E. F. Young, in  furtherance of the agreement of December, 
1903, execute the paper-writing of 9 February, 19042 Answer : Yes. 

"7. Did the transfer of the $4,500 Norfolk city bonds to defendant 
bank enable the defendant bank to obtain a greater percentage of i ts  
debt against E. F. Young than other creditors in  the same class as the 
bank obtained ? Answer : Yes. 

"8. What interest did E. F. Young have in  the $4,400 received by the 
defendant bank from a sale of the Norfolk city bonds ? Answer: $3,150, 
with interest from 1 March, 1904, a t  6 per cent. 

"It having been admitted of record that petition in bankruptcy was 
duly filed against said E. F. Young on 4 June, 1904, and that subse- 
quently he was duly adjudged a bankrupt, and that the plaintiffs are the 
duly chosen, qualified, and now acting trustees of said Young in bank- 
ruptcy, and that the defendant is a duly chartered, organized, and exist- 

ing banking institution under the laws of the United States, 
(324) now, upon motion of the counsel for plaintiffs, i t  is considered, 

ordered, and adjudged that the plaintiffs, in  this action, R. L. 
Godwin, J. D. Barnes, and J. M. Hodges, trustees, do recover of the 
defendant in  this action, the Murchison National Bank, the sum of 
$3,150 and interest on that sum from 1 March, 1904, and the cost of 
this action, to be taxed by the clerk of this court. E. B. JONES, 

" J ~ d g e  Presiding." 

Thereupon defendant bank excepted and appealed. 

Godwin  & Davis, D. H. McLean, andl R. L. Godwin for plaintifis. 
E. E. Bryan  and Shepherd & Shepherd for defendants. 

HOKE, J., after stating the case: The verdict of the jury on the fifth 
and sixth issues was as follows: 

"5.  Did the defendant E. F. Young, in  December, 1903, agree verbally 
with the defendant bank to transfer to said bank the Norfolk city 
bonds of $4,500 if said defendant bank would loan the said E. F. Young 
for Merchants and Farmers Bank $10,000 and the South Dunn Manu- 
facturing Company $10,000, and did the defendant bank make said loans 
as agreed? Answer: Yes. 

"6. Did E. F. Young, in  furtherance of the agreement of December, 
1903, execute the paper-writing of 9 February, 19042 Answer : Yes." 

And the paper-writing referred to and established by the sixth issue, 
and the response thereto, contains the following recital as to the agree-. 
ment between the defendant bank and E. F. Young, of date December, 
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1903, and more than four months prior to the institution of the pro- 
ceedings in  bankruptcy : "Witnesseth, that whereas the Merchants and 
Farmers Bank of Dunn, N. C., is indebted to the Murchison National 
Bank of Wilmington, N. C., in  a large sum of money which was loaned 
to the Merchants and Farmers Bank and the South Dunn Manufactur- 
ing Company*& the request of the party of the first part;  and 
whereas, at  the time of said loans, the party of the first part (325) 
agreed with the said Murchison National Bank that if i t  would 
make said loans that the party of the first part had sold three brick stores 
i n  the town of Dunn, N. C., to one Charles W. Priddy (Incorporated), 
of Norfolk, Va., and that the deed of said stores was to be made when 
the abstracts of title for said stores had been approved by said Priddy 
(Incorporated), and the purchase money was paid, and i t  was agreed 
by the said parties hereto that if the said Murchison Bank would make 
said loans, the party of the first part would pay over the money derived 
from said sale, towit, the sum of $4,500, to the party of the second part, 
on account of the indebtedness then created to the said party of the 
second part;  and whereas there has been more delay in  consummating 
said sale than was anticipated, and the said party of the first part is 
desirous of carrying out said agreement: Now, therefore, in  considera- 
tion of the premises, the said party of the first part  doth hereby transfer 
and assign, sell and convey to the said party of the second part all his 
right, title, interest and estate i n  the three stores bargained to Priddy 
Company (Limited), and the purchase price thereof, when same is 
received on the consummation of the sale." There is no allegation of 
fraud in  the transaction between these parties in  December, nor that 
the same was had with any intent to evade the general policy, or 
express provisions of the Bankruptcy Act. This being true, on the facts . 
established by these two findings, the Court is of opinion that, for a 
present cash consideration then passing, a claim was created in  favor of 
defendant to these bonds, the purchase price of the property referred to 
in  the agreement, which'attached as soon as they passed in considera- 
tion for the sale, good against the bankrupt himself, and enforcible in  
equity against the plaintiffs holding the estate as trustees under the 
bankruptcy proceedings, and there is nothing i n  the verdict on the other 
issues which destroys or impairs the force and effect of this 
position-the word "transfer," in  the fourth issue, evidently hav- (326) 
ing the same significance as in  the fifth. 

I t  is accepted doctrine that, as a general proposition, the trustee i n  
bankruptcy is vested with no better right or title to the property than 
the bankrupt had when the trustee's title accrued. And unless in contra- 
vention of some established principle of law or public policy, or some 
express provision of the Bankruptcy Act, a claim valid against the 
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bankrupt will be upheld against his trustee. Mfg. Co. v. Cassell, 201 
U. S., 334-352; Hewitt v. Berlin Machine Works, 194 U.  S., 296; Smith 
v. Godwin, ante, 242; Lovelaud on Bankruptcy (2 Ed.), 368. As said 
in  this last citation (Loveland, supra) : "The trustee takes the title of 
the bankrupt subject to all equities, liens, or encumbrances, whether cre- 
ated by operation of law or by the act of the bankrupt, which ex- 
isted against the property of the bankrupt, except in  cases of levies, 
judgments, attachments, or other judicial liens created against the prop- 
erty within four months preceding the commencement of proceedings 
in  bankruptcy, and except in cases where the disposition of property 
by the bankrupt is declared to be fraudulent and void." It is also estab- 
lished that, unless the Bankruptcy Act otherwise provides, the validity 
of an assignment or claim is to be determined in  accordance with the 
principles of local law. Thompson v. Pairbar~ks, 196 U. S., 516 ; Hurn- 
phrey v. Tatman,  198 U. S., 91. 

And i t  will be observed that, under our law, no valid objection can 
be urged against the defendant's claim by reason of the fact that the 
bonds, the subject-matter of the contract, and which represented the 
purchase price of the property, were not in  the possession or control of 
the bankrupt when the agreement of December was entered into. On 
the contrary, unless inhibited by some principle of public policy, our 
decisions expressly uphold and enforce such contracts, both as to tangi- 
ble property and choses in  action, to vested as well as contingent 

interests. Brown v. Dail, 117 N. C., 41; Williams v. Chapman, 
(327) 118 N.  C., 943; Chemical Co. v. McNair, 139 N .  C., 326; Xel- 

son G. Edwards, 40 Barbour, 283. 
Applying these principles, we are of the opinion that the force and 

effect of the verdict is to establish, for a cash consideration, towit, the 
loan, an equitable assignment of these bonds, the purchase price of the 
property in  December, 1903, the date when the contract was made, to 
be consummated by delivery of the bonds whenever and as soon as they 
came into the control of E. F. Young pursuant to the sale which was 
then being conducted. While the language of the issue, ('verbally agreed 
to transfer," might be construed as constituting an executory agreement, 
when taken in  connection with the pleadings and evidence, and espe- 
cially i n  reference to the more explicit ascertainment of the terms of 
the December trade, made a part of the verdict on the sixth issue, we 
think that a present equitable assignment was thereby created, and the 
words '(agree to transfer" clearly referred to an agreement to ('deliver" 
the bonds whenever the same came to hand. This meaning of the term 
"transfer" is recognized in  the definition of the word given by the 
Bankruptcy Act, 30 U. S. Stat. at  Large, ch. 541, see. 1, has been ap- 
plied in  various decisions rendered in administration of the law (8 
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Words and Phrases, 7066), and is so clearly the significance contem- 
plated by the parties in  the transaction, as established by the verdict, 
that we have no hesitation in holding, as stated, that the contract 
amounted to a present equitable assignment in December, more than 
four months prior to'the institution of the bankruptcy proceedings, and 
the right of defendants to the bankrupt's interest in  these bonds is sup- 
ported by well-established principles of equity and by the great weight 
of authority. Walker v. Brown, 165 U. S., 655; Hauseet v. Harrison, 
105 U.  S., 401; Union Trust  Co. v. Bulkely, 150 Fed., 510; In re J. 
F. Grandy, 146 Fed., 318; Wilder zr. Watts,  138 Fed., 436; Sabin 
v. Camp, 98 Fed., 974 ; Smi th  v. Godbin, supra; B ~ e m  v. Coving- (328) 
ton, 104 N. C., 589; Lawson v. Pringle, 98 N. C., 450. See, also, a 
very full and learned note by the editor to case of Moody v. Wright,  re- 
ported in 46 Am. Dec., 706-717 (the case being from 13 Met., 17). I n  this 
last reference, on page 717, i t  is said: "The grounds of these decisions 
are that the mortgage, though inoperative as a conveyance, is operative 
as an  executory contract, which attaches to the property when acquired, 
and, in equity, transfers the beneficial interest to the mortgagee, the 
mortgagor being held its trustee for him, in  accordance with the familiar 
maxim that equity considers that done which ought to be done: per 
Durfee, C. J., in Williams v. Briggs, 11 R. I., 478. Mitchell v. Wins- 
low, 2 Story, 630, is a leading American case upon this subject. A 
mortgage was given in  that case by two manufacturers of cutlery upon 
all the tools and machinery in  their manufactory and upon all the tools 
and machinery which they might purchase within four years, and all 
stock that they might manufacture during the same time. I t  was held . 
to create a good, equitable lien, and was protected as such under the 
Bankruptcy Act. At page 644, Story, J., said: 'It seems to me a clear 
result of all the authorities that, wherever the parties, by their.contract, 
intend to create a positive lien or charge, either upon real or upon per- 
sonal property, whether then owned by the assignor or contractor or not, 
or, if personal property, whether i t  is then esse or not, i t  attaches in 
equity as a lien or charge upon the particular property as soon as the 
assignor or contractor acquires a title thereto against the latter, and all 
persons asserting a claim thereto under him, either voluntary or with 
notice, or in bankruptcy.' " And in  Walker v. Brown the general doc- 
trine is stated thus, citing with approval 3 Pomeroy Equity, 1235: 
"Every express executory agreement in writing, whereby the contracting 
party sufficiently indicates an intention to make some particular 
property, real or personal, or fund, therein described or identi- (329) 
fied, a security for a debt or other obligation, or whereby the 
party promises to convey or assign or transfer the property as security, 
creates an equitable lien upon the property so indicated, which is en- 
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forcible against the property i n  the hands, not only of the original con- 
tractor, but of his heirs, administrators, executors, voluntary assignees, 
and purchasers, or encumbrancers with notice." 

By the contract of December, 1903, when these bonds came into his 
posskssion and control, E. F. Young.had no right to deal with them, 
except to deliver them to the defendant bank, as required by its terms. 
On the equitable principle which considers that done which the parties 
are under a binding agreement to do, said Young had no right to make 
any other disposition of this specific property. This is the principal 
test by which an equitable assignment may be distinguished from an 
executory agreement to assign, and a case is presented where the claim- 
an t  has a right to the specific property against the bankrupt himself, 
and where, in  the absence of some interfering State regulation or of 
some adverse provision of the Bankruptcy Law itself, the defendants' 
right is enforcible against the trustee. I t  is this creation of a present 
interest in  the bonds themselves, amounting to an equitable assignment 
thereof, which differentiates the present case from many of those cited 
and relied upon by' the plaintiff trustees. Some of these were cases 
where, from the very terms of the agreement, no right in any 
specific property was acquired at  all. I n  others, from the nature of the 
interest, or by reason of some interfering principle of positive law or 
public policy, no right in any specific property was created, except 
within the period when i t  was avoided by express provisions of the 
Bankruptcy Law itself. Thus, in  Sheridan's case, 98 Fed., 406, there 
was an executory agreement to pledge property made prior to the four 
months, and the property was actually delivered within such period. 

By the very nature of a pledge, no interest passes until delivery, 
(330) and this was on that ground avoided as a prohibited preference. 

I n  several other decisions an executory agreement to give a " - .+ 

chattel mortgage made prior to the four months was not allowed to val- - - 
idate the mortgages executed or registered within the prohibited period. 
I n  re Mfg. Co., 152 Fed., 123; Loeser v. Bank, 148 Fed., 975; I n  re 
Dismal Swamp Co., 135 Fed., 415. These and other like cases, as we 
apprehend them, were decided either because of some State law which 

..A 

avoided such mortgages against creditors, except from registration, or 
by reason of the amendment to the Bankruptcy Act made i n  February, 
1903. 32 Statutes at  Large (Par t  I), ch. 487, to the effect that, "Where 
a  reference consists in  atransfer. such ~ e r i o d  of four months shall not 
expire until four months after the recording and registering of the 
transfer, if by law such recording and registering is required." And 
this requirement of registration distinguishes a decision of our own 
Court. Lance v. Tainter, 137 N. C., 249. 



N. 0.1 FALL TERN,  1'907. 

Without going into a careful analysis of these decisions, which could 
s rve no good purpose and would unduly lengthen our opinion, we deem 
i t  sufficient to say that they do not apply here. This case presents no 
executory agreement to make a pledge of personal property as security 
for a past indebtedness, nor is i t  an executory agreement to give a chat- 
tel mortgage or other lien which requires registration, either by State 
law or the Bankruptcy Act and its amendments. But, as we have en- 
deavored to show, i t  is a present equitable assignment for a cash con- 
sideration of the bonds, to be delivered or "transferred" to the defendant 
bank whenever they come into possession of the bankrupt, and to be 
then appropriated to the indebtedness as far  as they would pay the same. 

Since the opinion was prepared, i t  has been earnestly contended that, 
inasmuch as the contract under which the defendants claim the bonds 
applies also in  terms to realty, the case of Lance v. Tainter, supra, 
i s  direct authority against the defendants' claim. This position (331) 
might avail the plaintiffs if the sale of the land had not been 
carried out and t h e  defendants were seeking to establish their claim u 

against the land itself. The sale, however, was completed according to 
the contract with the Norfolk company, and this litigation is over the 
proceeds. Our registration laws concerning realty have, therefore, no 
application to the cause, on the principle established in  the decisions of 
Bourne v. Sherrill. 143 S. C.. 381. and the authorities therein cited. , , 

We are of opinion, therefore, and so hold, that there was error in  the 
judgment as rendered, and that, as a conclusion of law on the verdict as 
it now stands, there should be judgment entered that defendants go with- 
out day. Let this be certified and judgment entered accordingly. 

Reversed. 

BROWN, J., did not sit. 

Cited: Garrison v. Vermont Mills, 154 N.  C., 8 ;  Carriage Co. v. 
Dowd, 155 N. C., 316; Wooten v. Taylor, 159 N.  C., 611; Corporation 
Commission v. Bank,  164 N.  C., 207. 

R. Q. BROWN AXD WIFE V. R. B. SOUTHERLAND AND WIFE. 

(Filed 30 October, 1907.) 

1. Deeds and Conveyances-Mistake of Draftsman-Construction-"AII Our 
Interests"-Warranty, Breach of. 

A conveyance of "all interest in the land of H. C. Smith, deceased, as 
divided by committee," conveys only such interest as the grantors had 
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therein, as so divided, and a suit for breach of covenant or warranty 
therein contained as to other lands of said Smith embraced by the drafts- 
man by mistake, described by metes and bounds, concerning which the 
grantors neither had nor claimed title, will not lie. 

2. Same-Instructions-Interpretation. 
Plaintiffs are not entitled to have the question submitted to the jury 

as to fraud in a deed, m-itbout having requested such by proper instruc- 
tions, and when there is no error by the court below in interpreting the 
deed as a question of law, in the light of admissions. 

(332) ACTION tried before Jones, J., and a jury, a t  January Term, 
1907, of WAYNE. 

From judgment for defendants the plaintiffs appealed. 
The pleadings and admissions disclose this case: Spiars Smith died . 

seized of a tract of land which descended to his five children, one of 
whom is the feme defendant, and another H. C. Smith. The land was 
partitioned and a lot of 70 acres, described by metes and bounds, allotted 
to feme defendant. The share of H. C. Smith was allotted in  two 
tracts-one of 47 acres lying south of the feme defendant's tract, and 
one of 15% acres lying north thereof. Thereafter, said H. C. Smith 
died intestate, whereupon his share was partitioned among his surviving 
brothers and sisters, 20 acres of the 47-acre lot being allotted to feme 
defendant. On 6 July, 1900, feme defendant and her husband con- 
tracted to sell the share allotted her in  the Spiars Smith and in the 
H. C. Smith land to the plaintiffs, and, pursuant thereto, gave to Mr. 
Hill the plat showing the first partition by which to draw the deed. 
He  described the 70-acre tract by metes and bounds, and proceeded to 
describe the interest in  the H. C. Smith lands as follows: "Second 
Tract: All interest in  the land of H. 0. Smith, deceased, as divided by 
committee, first on the north side of the first tract, said to contain about 
6% acres. Third Tract:  ,411 interest in  the land of H. C. Smith, de- 
ceased, south of the first tract of 70 acres and said to contain about 20 
acres, more or less, or being the interest of section No. 1, as platted by 
John M. Caldwell in  November, 1887." 

Mr. Hill did not have before him the plat showing partition of H. C. 
Smith land. There is no tract of 5% acres. This action is brought to 
recover damages for breach of the covenant of seizin and warranty con- 
tained in the deed from defendants to plaintiffs. I t  is conceded that 
plaintiffs got, under the description in the deed, all of the interest of 
defendants i n  the Spiars Smith and the H. 0. Smith land. His Honor, 
upon the pleadings and admissions, was of the opinion that the 

deed, construed in  connection with the admitted facts and the 
(333) evidence of plaintiffs, did not purport to convey anything but the 
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interest of the defendants in the Spiars Smith and H.  C. Smith land. 
H e  rendered judgment for defendants. Plaintiffs excepted and ap- 
pealed. 

~ W. C. Mmroe  f o ~  plaintiffs. 
F. R. Cooper for defendants. 

CONNOR, J., after stating the facts: The case seems to have been tried 
upon the pleadings and admissions. Neither party tendered any issues, 
and, of course, no prayers for instructions. I t  is manifest that the de- 
fendants only intended to convey, and plaintiffs to buy, the interest of 
the defendants in the Smith land. It is equally clear how the draftsman 
fell into the error of supposing, in the absence of any plat showing par- 
tition of the H. C. Smith land, that such interest extended to both the 
47-acre and the 15%-acre tracts; whereas the defendants had no interest 
in  the last-named tract. I t  is equally clear that the controlling thought, 
of the grantors was the conveyance of their intereet in the H. 0. Smith 
land "as divided by the committee." I f  there had been no division, the 
deed,would have conveyed only the undivided interest, and not anyapeci- 
fied number of acres; hence, the mention of the number of acres only 
indicated the extent of the interest. I f  the number of acres is controlling, 
the plaintiffs got more than they were entitled to in the 47-acre tract. 
I f  this was the basis upon which the contract price was fixed, plaintiffs 
have 90 acres, whereas they would have had but 86 acres. I f  i t  was "an 
undivided interest" which they were buying, they got ('the interest" of 
the grantors in the land of H. C. Smith as divided by the committee, 
which is all that the deed purported to convey. Hence they show no 
breach of the warranty. 

We think that his Honor's view was correct, and that, reading the 
entire description in  the light of the admissions, the deed conveys 
all that the parties intended to grant or.plaintiffs were entitled to (334) 
receive. Plaintiffs suggest that they were entitled to have the 
question whether there was a mistake in the deed submitted to the jury. 
It does not appear that any request was made to his Honor to do so. 
We are of the opinion that his Honor correctly interpreted the deed. 
The judgment should be 

Affirmed. 
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CHARLES I). NELSON v. PRISCILLA HUNTER, ADMINISTRATRIX, ET AL. 

(Filed 30 October, 1907.) 

1. Rehearing-Second Rehearing, When Permissible-Practice. 
A second rehearing in the Supreme Court is only permissible when, on 

the first rehearing, the Court has reversed or materially changed the origi- 
nal opinion that was sought to be reheard. 

2. Same-Motion to Correct Opinion. 
It  appearing to the Supreme Court that what purported to be a petition 

for rehearing was in effect a motion to correct and modify its former 
judgment, the Court ordered that time be given to both parties for oral 
argument and filing printed briefs at a specified time, with notice of the 
order. 

CLARK, C. J. This is, in  form, an application for a rehearing, but as 
such i t  cannot be entertained, as there was a rehearing at  last term, 
which reaffirmed the opinion at the previous term. A second rehearing 
is permissible only when on the first rehearing we have reversed or 
materially changed the opinion that was sought to be reheard, as in 
EZmo+e v. R. R., 132 N. C., 865. 

But on examining the petition we find that, notwithstanding its prayer, 
i t  does not call in  question the rulings of law in the opinion, but, taking 
them as conclusive, asks that the judgment based thereon be modified. 
I t  is ordered, therefore, that i t  be treated as a motion to correct. and 

modify the judgment, and set down to be heard at the morning 
(335) hour Tuesday, 1 October, at  the beginning of the call of the Sixth - District, to which i t  belongs; that notice of this order be given 
to both parties, who will file printed briefs, and that ten minutes will be 
allowed each side for oral argument. 

Cited: Hunter v. Nelson, 151 N. C., 184. 

CHARLES D. NELSON v. PRISCILLA HUNTNR, ADMINISTRATRIX, ET AL. 

(Filed 30 October, 3W7.) 

Appeal and Error-Motion to Correct Opinion-Res Judicata. 
When matters on appeal from the Superior Court have been passed 

upon by the Supreme Court, this Court, upon motion 'to rezxamine the 
entire record and modify the decree, has no power to amend or modify 
the final decree after its opinion has been certified down. 

MOTION in this cause heard in  the Supreme Court. 
242 
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W .  J .  Peele for defendants .  
N o  appearance m a d e  in opposition t o  t h e  mot ion.  

BROWN, J. The defendants move the Court to reexamine the record 
i n  the above-entitled action and determine if they are not entitled to 
share with the plaintiff in  the distribution of their intestate's estate. 
This cause first came before this Court at  Spring Term, 1906, upon ap- 
peal from the judgment of the Superior Court. The entire record was 
reviewed, all the exceptions of defendants were passed upon, and the 
judgment of the lower court affirmed. N e l s o n  v. Hunter;  140 N. C., 
599. At the succeeding term, in  apt time, the defendants filed a peti- 
tion to rehear, and, the petition having been favorably acted upon, ac- 
cording to our rules, the appeal was again heard; and after due consid- 
eration the original judgment was again affirmed, in  an opinion filed 
26 February, 1907, S. c., 144 N. C., 763. 

I n  the original opinion i t  is said: "The plaintiff claims the (336) 
property as the only legitimate child of Jackie Nelson. The de- 
fendants claim to share with plaintiff as the illegitimate children of 
Jackie." 

I t  would seem, from reading the original record in  this case, that 
the question at  issue was the right of the plaintiff to the entire estate 
of Jackie Nelson i n  the hands of the administratrix, to the exclusion 
of the defendants. The judgment of the Superior Court awarded i t  to 
plaintiff in the following language: "It is therefore ordered and ad- 
judged that the said Charles D. Nelson is the only legitimate child of 
Jackie Nelson, and as such is entitled to the entire estate of his mother, 
Jackie Nelson, after the payment of the debts thereof and the costs of 
administration." This judgment, after due consideration of the several 
exceptions presented in  the record, ha? been twice affirmed by this 
Court. 

"It is, upon the hearing of this motion for the first time, contended" 
(quoting from the brief of the defendant) "that, in  the case of real 
estate, the bastard can never inherit from the mother.if she have legiti- 
mate issue, for the statute says: 'When there shall be no legitimate 
issue,' etc. But these words do not appear in The Code, sec. 1486 (Re- 
visal, sec. 1361, and i t  would, therefore, seem that the legitimate and 
illegitimate children would all share alike in  the distribution of the per- 
sonal estate of the mother. I do not find that this has been passed upon 
by the Court; therefore, i t  must be taken cum grano salis. Mordecai's 
Law Lectures, pp. 1187, 1188." 

We regret that we are debarred from considering this interesting 
question, so ably presented in  the argument of Mr. Peele; but the case 
passed out of this Court a t  the last term, when the petition to rehear was 
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dismissed and the judgment of the Superior Court affirmed, We have 
now no jurisdiction over it, and no power to change or modjfy the final 
judgment of that court. This Court has said that "the Court has no 
power to amend or modify the final decree, entered at  last term, upon 

an application like this. After final judgment, the Court cannot 
(337) disturb it, unless upon an application to rehear, or for fraud, 

accident, or mistake alleged in  an independent action." Again: 
"The practical effect of granting the prayer of the petitioners would 
be to  give them the benefit of a rehearing upon a summary appli- 
cation to change the final decree at  a term of the Court subsequent to 
that a t  which it was granted. We are not aware of any rule of proce- 
dure or practice that warrants such action." Rufin v. Harrison, 91 N. 
C., 398. 

To same effect are Cook v. Moore, 100 N.  C., 294; Moore v. Hirmant, 
90 N .  C., 163. 

Motion denied. 

MAGGIE STREATOR ET AL. V. W. B. STREATOR. 

(Filed 30 October, 1907.) 

1. Pleadings-Personal Knowledge of ~efendant-~nswer Insufficient-Judg- 
ment. 

Vhen matters are alleged in the complaint to be in the personal knowl- 
edge of the defendant, an averment in the answer thereto that he "has 
no knowledge or information sufficient to form a belief as to the truthful- 
ness thereof, and, therefore, denies the same," is insufficient, and judgment 
can be rendered for want of an answer if such allegation goes to the 
cause of action. 

2. Same-Amendment. 
The refusal of the trial judge to permit an amendment to a defective 

answer is not reviewable upon appeal. 

3. Same-Issues. 
Issues not raised by the pleadings are properly refused. 

4. Same-Additional Ishu,es-Discretion of Court. 
Additional issues, proper for the full elucidation of the case, may be 

submitted in the discretion of the court, and, when framed late and coun- 
sel given full opportunity to discuss them, there is no reversible error. 

ACTION tried before Peebles, J., and a jury, a t  May Term, 1907, of 
ANSON. 

(338) From judgment for plaintiffs defendant excepted and appealed. 
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H. H. McLendon for plaintifis. 
N o  counsel contra. 

CLARK, C. J. The complaint alleges that the defendant procured 
the lands to be conveyed to himself in  pursuance of a parol agree- 
ment that he would hold the same i n  trust for the benefit of his mother, 
himself and the other heirs at  law of his father, and that the deed was 
executed to him upon that parol trust and condition. To this averment 
the answer sets up that the defendant "has no knowledge or information 
sufficient to form a belief as to the truthfulness thereof; therefore, denies 
the same." This is an insufficient denial of matters alleged to be i n  the 
personal knowledge of the defendant, and the court properly rendered 
judgment on that allegation for want of a denial. Machine Co. v.  Mfg.  
.Co., 91 N. C., 74 ; Avery v. Btetuart, 134 N.  C., 299. The point is so 
fully discussed and clearly stated by Walker, J., in.Avery v. Stewart, 
136 N.  C., 432, as to render repetition here entirely unnecessary. The 
answer being insufficient, and, i n  law and in fact, no answer on this 
point, judgment on this point for want of an answer was the right of 
the plaintiff (Phi fer  v.  Ins. Co., 123 N. C., 410; Carroll v. McMillan, 
133 N.  C., 140), unIess the court, i n  its discretion, had alIowed an 
amendment. I ts  refusal to do so is not reviewable. Avery v. Stewart, 
134 N. C., 299. The learned judge in  this case acted carefully and 
intelligently, and refused to allow an amendment only after full inquiry 
and investigation. 

The issues tendered by the defendant were not raised by the plead- 
ings, and were properly refused. The exceptions for exclusion of evi- 
dence are without merit and need no discussion. The additional issues 
were proper for the full elucidation of the case. Their submission 
after the argument to the jury on the other issues was in the dis- 
cretion of the court. Though made late, counsel were given full (339) 
opportunity to discuss them before the jury, and we can see no 
prejudice to defendant. I f  his counsel declined to discuss them, i t  was 
doubtless because they had already discussed the evidence fully in all its 
aspeots. 

The exception to the charge of the court "for errors therein con- 
tained," without specifying the errors, is a "broadside exception," and 
cannot be considered. Pierce 1;. R. R., 124 N. C., 99, and cases there 
cited. 

No error. 
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GREENLEAF-JOHNSON LUMBER COMPANY v. W. P. LEONARD 
AND WIFE. 

(Filed 6 November, 1907.) 

1. Deeds and Conveyances-Contracts to Convey Lands-Married Woman- 
Privy Examination-Signing Under Mistake-Probate with Knowledge. 

When i t  is admitted that a married woman, a t  the time of signing a 
contract to convey land, believed it  conveyed the timber thereon only, but 
had been correctly informed thereof before her proper acknowledgment 
and privy examination was taken before a justice of the peace, such 
acknowledgment would relate back to the signing of the deed, and would 
be a s  effectual as  if she had known a t  the time of the signing that it  was 
a contract to  convey the land. 

2. Same-Contracts to Convey-Evidence-Signing Under Mistake-Proof- 
Burden of Proof. 

When the judicial act of the justice of the peace in taking the acknowl- 
edgment, or privy examination, of a married woman to a contract t o  convey 
land was being inquired into, and the feme defendant, the married woman, 
had been permitted to  testify that, a t  the time of her signing, she thought 
i t  related to the timber only, it  was competent in contradiction of this testi- 
mony to show by the justice that if she had made any such statement to 
him subsequently, or a t  the time he took her acknowledgment, he would 
not have probated the instrument. 

3. Same-Married Woman-Examination-Certificate-Fraud. 
When the certificate of examination of a married woman to a contract 

to convey is made by a justice of the peace in due form, and supported 
by evidence, i t  can only be attacked by clear, strong, cogent, and con- 
vincing proof. It is error for the court below to charge the jury "the 
burden of proof is upon the defendant to show her contentions by the 
greater weight of the evidence." 

4. Same-Married Woman-Probate-Certificate-Fraud-Evidence-Proof. 
The certificate of the proper officer who took the privy examination of a 

married woman shuts off all inquiry as  to fraud, duress, or undue influ- 
ence in signing a deed or conveyance, unless participated in by the grantee 
or his agent, and also precludes all inquiry into fraud or falsehood in the 
factum of the privy examination, unless i t  appears by clear, cogent, and 
convincing proof that  no examination was had, or that her voluntary con- 
sent was refused, and so expressed to the officer a t  the time. 

CLARK, C. J., and HOKE, J., concurring ; WALKER and CONNOR, JJ., dissenting. 

ACTION f o r  specific performance of a contract a n d  agreement fo r  the  
sale a n d  purchase of a t ract  of l and  i n  Frankl in  County, ful ly  described 
i n  said contract,  against  defendants, W. P. Leonard a n d  wife, M. F. 
Leonard, heard  before Cooke, J., and  a jury, a t  October Term,  1906, of 

T h e  pleadings a r e  set out  i n  the  record, a n d  i n  i t s  complaint plain- 
tiff alleged t h e  execution of t h e  contract f o r  conveyance of t h e  land, 
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tender of deed within the time prescribed by the contract, drawn in 
accordance with its terms, and tender also of the contract price. The 
feme defendant alone answered, and admitted all the allegations of the 
complaint except the binding execution of the contract, alleging that 
she signed the contract believing i t  to be for sale of timber instead of the 
fee to the land, and denying that she acknowledged its execution, as re- 
quired by law. Plaintiff, tendering the deed and purckase money into 
court, renewed its demand for the specific performance of the con- 
tract. 

From judgment denying the prayer for specific performance the 
plaintiff appealed. 

W. IT. Rufin a n d  F. X .  Xprudl for p l a i n t i f .  (341) 
W .  M. Person and  W .  H. Yarborough,,  Jr., for d e f e n h t s .  

BROWN, J. We think there should be a new trial of this case. 
1. The plaintiff, in  apt time, handed up the following prayer for 

instruction, viz.: "That although the feme defendant, M. F. Leonard, 
did, at the time she signed the contract to convey, believe and suppose 
that i t  was only a contract to convey the standing timber, yet, as she, 
after having ascertained that i t  was a contract to convey the land, sub- 
sequently acknowledged to  the justice of the peace, separate and apart 
from her husband, that she signed the same freely and voluntarily, with- 
out fear or compulsion of her husband or any other person, and that 
she still voluntarily assents thereto, such acknowledgment would relate 
back to the signing of the contract, and would be as eflectual against her 
as if she had known at the time of the signing that i t  was a con- 
tract to convey the land that she was signing; and if the jury should so 
find, they will answer the first issue 'No.' " 

We think i t  was prejudicial error in  the court to refuse to give this 
instruction. I t  deprived the plaintiff of its strongest position before 
the jury. I t  admitted that Mrs. Leonard signed the deed a week be- 
fore the justice of the peace came to her house'to take her privy examina- 
tion. She testifies herself that when she signed the deed she believed 
i t  to be a conveyance of the timber only, but that she learned from her 
husband that i t  was a deed for the land on the evening of the same day 
on which she signed it. She admits she knew its true purport a week be- 
fore the official called to take her examination. 

Stokes, the justice of the peace, testifies as follows: 
"Q. You are an acting justice of Franklin County, and were such 

acting justice on 25 September, 1905 ? A. Yes. 
"Q. Examine that paper [exhibiting option], and see if it'is your pro- 

bate. Yes, sir. 
247 . 
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(342) ''Q. When you took that probate, what did you ask Mrs. Leon- 
a rd?  A. I asked her if she signed 'this paper of her own free will 

and accord, if she was forced by her husband or any other person, 
and-' 

"Q. How did she answer? A. She said she did. I asked her if she 
was forced by her husband or any other person. She said : 'NO.' I says : 
'You still assent, then, freely and voluntarily, on your part ? She says : 
'Yes.' I asked her: 'Then you still say i t  is freely and voluntarily, of 
your own free will and accord?' 

"By the court: Did you ask her if she still voluntarily assented? A. 
I asked her them three questions. 

"Q. Did she still voluntarily assent to i t ?  A. She answered them 
'Yes.' 

"Q. You asked her that, and she answered 'Yes'? A. Yes, sir. 
"Q. At  that time did she say anything about having misunderstood 

the purport of the paper? A. She said, while I was there-I don't know 
whether to me or to Captain Phil-says: 'When I signed that contract 
I thought it was for timber only, instead of for the land and timber.' 

"Q. Was that after you asked her those questions? A. I think i t  was." 
That testimony is plainly susceptible of the construction placed upon 

i t  by plaintiff, viz., that, although Mrs. Leonard did not know the option 
contract covered the land at  the time she signed it, yet she was informed 
of i t  the same day by her husband, and that she acquiesced, and when the 
justice came the following week she duly acknowledged and voluntarily 
assented to the paper, although she .stated, after her privy examination 
was taken, either to "Captain Phil" or the justice, that, had she known 
the true nature of the paper in  the beginning, she would not have 
signed it. This is the justice's account of the matter, and i t  is entitled to 
great weight. The prayer for instruction was intended to present that 

phase of the testimony to the jury, and it is supported by Stokes' 
(343) evidence. I t  seems to me erroneous to refuse it. The plaintiff 

had a right to have that phase of the evidence presented to the 
jury. 

2. The following questions were asked witness Stokes, for the evident 
purpose of corroborating and strengthening his testimony : 

"Q. Wourd you have probated that paper, as you have, had she said 
to you a t  the time that she signed i t  thinking i t  was a timber deed?" 
Defendant objected to the question. 

"Q. Would you have probated the paper at  the time if you had under- 
stood her to say at  the time that she thought she was signing a timber 
deed 1" 

These questions were excluded by the court, and plaintiff excepted. 
We think this ruling was erroneous and prejudicial. The evidence was 
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competent, upon the ground that the judicial act of the officer was being 
inquired into, and the evidence tended strongly to support and corrobo- 
rate his evidence and to affirm his good faith and integrity. The feme 
defendant having been permitted, over plaintiff's objection, to state that 
she told the officer a t  the time he took her acknowledgment that she 
thought she was signing a timber contract instead of a land contract, i t  
was competent in  contradiction of this testimony to show that, if she had 
made any such statement to him, the paper would not have been pro- 
bated by him. We cannot imagine any statement that could be more 
strongly corroborative of the accuracy of the justice's recollection than 
the one which the excluded questions sought to bring out. 

3. The court erred in charging the jury that ('The burden of proof 
is upon the defendant in  respect of the contentions, and the finding of 
either one of the issues in her favor must be by the greater weight of 
the testimony." The certificate of the justice is in  due form, and is 
also supported by abundant evidence. I t  can only be attacked by clear, 
strong, cogent and convincing proof. B e m e a c t  v. Jones ,  129 N.  C., 
472. The court should instruct the jury with the greatest care (344) 
in  cases of this character, and explain to them that the solemn 
act of a judicial officer is not to be lightly set aside, and certainly not 
upon a mere preponderance of evidence, but only upon very clear, strong, 
and cogent proof, which should fully convince the minds of the jury. 
Unless in  their opinion the proof comes fully up to this standard, we 
think the judges of the Superior Court should not hesitate to exercise 
their discretion and set aside a verdict which destroys the legal effect of . 
such an important judicial act, and one which is so essential to the secur- 
i ty of titles. 

4. Much may be said in favor of the contention that, "if the private 
examination of the wife shall have  been c e ~ t i f i e d  i n  the manner pre- 
scribed by law," by the purport of section 956 i t  is not open to'attack 
a t  all, except upon the ground that "its execution was procured by fraud, 
duress, or other undue influence," to which the grantee must be shown' 
to be a party. I n  other words, i t  is contended that, if the officer certi- 
fies in due form the wife's voluntary assent, when in  fact she refused to 
give it*, i t  is a fraud perpetrated against the wife and the purchaser both, 
but one to which the grantee or his agent must be proven to be a party, 
in order to invalidate the certificate. However that may be, we are of 
opinion that the certificate of the officer of privy examination of a mar- 
ried woman shuts off all inquiry as to fraud, duress, or undue influence 
in  the treaty, unless participated in by the grantee or his agent. I t  also 
precludes all inquiry into fraud or falsehood in the f a c t u m  of the privy 
examination itself, unless the f e m e  covert can make i t  appear, by clear, 
cogent, and convincing proof, either that no such examination was had 
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at  all or that on such examination she refused to give her voluntary as- 
sent to the execution of the instrument, and so expressed herself to the 
officer at  the time he undertook to examine her. I n  the case at bar 
there is no such evidence offered in contradiction of the official certifi- 

' 

cate, the truthfulness of which has the additional support of the 
(345) clear and unequivocal testimony of the officer who made it. On 

the contrary, the evidence shows that her entire objections and 
statements, made when Stokes was at  her residence, related, not to the 
privy examination a t  all, nor to what she understood at that time, but 
to her act and mental attitude in  respect to the execution of the in- 
strument a t  the time she signed it, several days before, when Stokes, the 
justice, was not present. 

For the reasons given, we think that there should be a new trial. 

CLARK, C. J., concurs on the ground that the court erred i n  refusing 
plaintiff's prayer, and also in  instructing the jury that the certificate of 
the privy examination could be set aside by "the preponderance of the 
evidence." I n  BeneaSict v. Jones,  129 N. C., 470, i t  is held that the 
nresumntion of the correctness of such certificate must be overcome 
"by clear, strong, and convincing evidence." I t  would shake the se- 
curity of titles if i t  could be done on a mere preponderance, which a 
jury might, in  their gallantry to the sex, give to the testimony of a 
young and pretty woman over the bare certificate of the justice, who may 
be dead, and when the holder of the property, at a third or fourth con- 
veyance, perhaps, may not, and probably would not, be able to get cor- 
roborating testimony to support the certificate of the officer. Here the 
officer was living, but the rule as to the amount of evidence to overcome 
his certificate is the same. 

I n  the adjoining States to this-Virginia, South Carolina, Tennes- 
see, as well as in many others-privy examination has long ago been 
abolished as a useless formality, and the execution of a deed by a mar- 
ried woman is binding on her to the same extent, and can be set aside 
only upon the same proof, as if she were a single woman. I t  is hardly 
reasonable to suppose that a woman, upon becoming married, ipso fac to ,  

' reverts into the helplessness of non, sui juris, a class whose on1 % members are ('infants, idiots, lunatics, and convicts." T e sole 
(346) ground for such suggestion is the assumed possibility of "undue 

control or duress" by the husband. But in this case there is no 
allegation nor proof of such undue influence by the husband, and i t  is 
noteworthv that if there had been i t  would not vitiate the deed unless it 
had been participated in  by the grantee, or he had notice thereof before 
receipt of the deed. Revisal, see. 956. This section makes the execution 
of a deed by a married woman, when there is a certificate of privy 
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examination, unimpeachable, except for "fraud, duress, or undue influ- 
ence," participated in  or known by the grantee, and absolutely unim- 
peachable in  the hands of an innocent purchaser, though from a grantee 
who participated in or had knowledge of such fraud, duress, or undue 
influence. 

Originally, the privy examination was by the court, and the certificate 
was equivalent to a judgment of fine and recovery, and hence uniin- 
peaohable, except as any other judgment would be. Woodbourne v. 
Gorrell, 66 N. C., 82. When the certificate was transferred to a single 
justice of the peace out of court, the courts were compelled to hold 
that the certificate was subject to inquiry and impeachment. Jones v. 
Cohen, 82 N. C., 75. This making titles insecure, the statute (Revisal, 
see. 956) intervened and allowed impeachment of the deed of a married 
woman, notwithstanding the privy examination, but only when there is 
duress, fraud, or undue influence, participated in  or known to the 
grantee, thus putting her deed now practically on the same footing as 
would be the case if the privy examination were abolished. 

CONNOR, J., dissenting: The exception to his Honor's refusal to sub- 
mit the issue tendered by plaintiff is based upon a misconception of 
defendant's answer. I n  the first answer filed the feme defendant alleged 
that she was induced to sign the contract by the false and fraudulent rep- 
resentations of plaintiff's agent. This answer, by permission of the court, 
was amended and the charge of fraud expressly withdrawn. This 
was, in the light of the evidence, proper. I do not find any (347) 
evidence of fraud on the part of any one connected with the 
transaction. I have no doubt that the contract was made by the hus- 
band to sell the land, and that i t  was fairly and correctly read, in 
the manner and under the circumstances testified to. I t  is entirely nat- 
ural that the feme defendant did not hear it, o r  at  least did not do 
so understandingly; that, knowing her husband was selling to a lumber 
company, she supposed the sale was of the timber only, and that 
"she did not feel deeply interested about it." I t  is but common justice 
to so interpret the conduct of all parties. His Honor correctly inter- 
preted the answer, wherein the feme defendant says '(that she never 
legally consented to the conveyance of the land itself, nor acknowledged 
the execution of said option, as required by law. She further insists 
that, in equity, she ought not and cannot be compelled to specifically per- 
form a contract for th6 conveyance of land which she signed with the 
belief that i t  was a contract for the conveyance of timber on the land 
alone, which she repudiated as soon as informed that i t  did purport 
to concern the land, and which she never acknowledged, as required by 
the law governing the contracts and conveyances of married women." 
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Her  defense is substantially a plea of non est factunz. I t  may be conceded 
that if she were sui juris her failure to read the deed, or give proper at- 
tention to its contents when read in her presence, coupled with the fact 
that there was no mistake on the part of the plaintiff, would bar her 
of any equitable relief for rescission or reformation. I f  szGi juris, sign- 
ing and delivery, in  the absence of fraud or mutual mistake, would have 
made a completed contract valid at law, and, for the reasons stated, 
beyond the power of a court of equity to rescind or reform. She 
contends, however, that before the last and essential act was done which 
bound her she gave notice of her dissent, and the reasons therefor. The 
question thus presented is, in  an important respect, different from the 

cases cited in  the opinion, wherein a married woman, with knowl- 
(348) edge of the act and its legal effect upon her property rights, ac- 

knowledges the execution of the deed, free from the control or 
undue influence of her husband and all other persons, and thereafter 
seeks to avoid i t  by averring that her acknowledgment was not true; 
that, notwithstanding her solemn statement to the contrary, she was 
coerced, etc. I n  such cases she attacks the certificate for fraud alleged to 
have been practiced upon her by her husband or some other person. I t  
was formerly held that she was estopped by the certificate, and could 
have relief only in  equity. Woodbourne v. Gorrell, 66 N. C., 82. The 
statute in this respect has been changed, as pointed out in Jones v. 
Cohen, 82 N .  C., 7 5 ,  and other cases. The ease with which this charge 
could be made, the difficulty of successfully meeting it, and the frequency 
with which i t  was made endangered titles to land in the hands of bow 
fide grantees and purchasers for value, without notice of such alleged 
fraud. To meet the evil the General Assembly wisely enacted, at its ses- 
sion of 1889, a statute (now section 956 of the Revisal) protecting inno- 
cent grantees and purchasers. While the answer to the first issue is in 
accordance with the weight of the testimony, i t  is not decisive of the 
case, but followed by the answer to the second issue, sustains the de- 
fendant's contention in regard to the manner in  which the acknowledg- 
ment was taken. The principal question for decision, therefore, is pre- 
sented by the plaintiff's exception to the charge. His Honor, upon the 
second issue, told the jury, if they found, the burden of proof being upon 
the defendant, that "at the time of taking her acknowledgment she 
did say that she signed the contract thinking i t  was only for the sale of 
timber, they will answer the second issue 'No.' " I t  is too elementary 
to require the citation of authority that a married woman can con- 
vey her real estate or interest therein only in  the manner and by 
complying with the essential requisites prescribed by law. Unless she 

does so, her signature and delivery of a deed or contraot concern- 
(349) ing her land is absolutely void, both a t  law and in  equity. Scott 
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v. Battle, 85 N.  C., 184, and numerous other cases i n  our reports. 
Acknowledgment and private examination by some one of the officers 
named in the statutes, and in  the manner pointed out, is necessary to 
the valid execution of a deed or contract to convey. Until the last act 
in  the proceeding has been done, and the matter has passed beyond the 
control of the officer, the contract is incomplete, and she may retract her 
signature; hence i t  is that she must not only acknowledge that she - 
signed i t  freely, voluntarily, etc., but, what is e&ally essential, she must 
declare that "she still assents thereto." So long as i t  is the policy of the 
Legislature to restrict the power of married women to dispose of their 
real estate and place around them the protective provisions found in  
our statutes, i t  is our duty to enforce the law in  accordance with its 
spirit. The Legislature, to meet new conditions, has enlarged the num- 
ber of officers having jurisdiction to take these examinations, and re- 
moved many of the strict requirements which were formerly found in  the 
statute. The law still requires that she acknowledge the due execution of 
the deed, etc. There is great wisdom in the observations of Judge Rufin 
in  regard to the manner in  which this duty should be performed. I n  
Burgess v. Wilson, 13 N.  C., 306, he says: "After confession in open 
court, she is then to be examined, where, in  privacy and with self-collec- 
tion, which a timid female in  the presence of a crowd and overawed by 
the authority of her husband might not be able to command in  public, 
that she may have an opportunity of retracting her deed'after her in- 
terests have been weighed by her and her rights explained by an intelli- 
gent and upright judicial offic~i).." While the law has in  some respects 
been changed, i t  woald be well for clerks and other officers having 
probate jurisdiction, to read and observe the language of this great and 
wise judge. To permit the wife to be bound by a contract to release her 
dower, when she, i n  the presence of the plaintiff's agent, the 
witness to the deed, and the officer taking the probate, coupled (350) 
her statement that she signed the paper freely, etc., with the 
declaration that when she did so she thought i t  was a contract for the 
sale of the timber, i t  seems to us, would be trifling with the statutory pro- 
tection thrown around her by the Legislature. There is no substantial 
difference in  the testimony. Plaintiff's witness, Harper, and the justice 
corroborate Mrs. Leonard. There is, as we have said, no fraud charged 
or proven on the part of any one. She simply did not execute the con- 
tract as the law requires. I f  notice to the plaintiff of what occurred 
was necessary, i t  is shown by the evidence that Captain Alston, the 
agent of plaintiff, was present, heard and saw what occurred-in fact, 
took part in the conversation. The case does not come within the 
language or the spirit of section 956 of the Revisal. While i t  may be 
that the officer taking an acknowledgment of a married woman is not 
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required to understand and explain to her all of the provisions of the 
deed, if, before he has completed the examination and affixed his certifi- 
cate, he has good reason to think that she docs not fully understand its 
contents and its legal effect upon her rights, common prudence arrd fair- 
ness to her suggest, if they do not demand, that he withhold his certifi- 
cate. I n  McCaslcill v. McK&nno.n, 121 N. C., 214, the judge instructed 
the jury that i t  was the duty of the officer taking the examination to 
explain the deed to her, etc. This instruction was approved by this 
Court. I t  must be conceded that language is found in  the opinion in 
BeneAct v. Jones, 129 N. C., 470, difficult to reconcile with what is said 
in McCaslcill v .  McKinnon, supva. I n  Bemediet v. Jones the wife simply 
said that she signed i t  freely, etc., but "she did not know what the 
paper was." 

Without calling into question the correctness of the decision in that 
case, I think the language of the wife here was much more positive and 

free from ambiguity. While i t  is true that the exact language 
(351) of the statute may not be required, i t  is equally true that, if, 

notwithstanding the formal use of its exact language, i t  is ap- 
parent to the officer taking the examination that the mind of the wife 
does not assent to the act, or that she does not understand it, he should 
not "stick in the bark" by contenting himself with formal answers to 
questions, but look to the substance of the judicial procedure in which 
he is engaged, arrd refuse to proceed until satisfied that the fpme c o v ~ r t  
understands what she is doing. The verdict was in accordance with the 
evidence. Counsel for defendants earne&ly insist that, if the admitted 
facts were insufficient to sustain the plea of non est factum, they disclose 
a case in which the Court will refuse specific performance, arid leave the 
plaintiff to work out its remedy by an action for damages. There is 
much force in  the position, and, in view of the fact that the plaintiff is 
not out of pocket any money, nor has otherwise changed its positiorr by 
reason of the conduct of the feme defendant, and the contract was 
unilateral, plaintiff assuming no liability whatever, I should hesitate to 
decree specific performance compelling the wife to release her inchoate 
dower. While much has been said by writers on equity jurisprudence 
and by chancellors regarding the rules by which courts are governed in  
decreeing specific performance, I have not found any statement of the 
doctrine more satisfactory than that in Leigh v. Crump, 36 N. C., 299: 
"Even though the contract of which specific performance is sought be 
valid a t  law, and, if i t  had been executed by the parties, could not 
be set aside became of any vice in  its nature, yet, if its strict perform- 
ance be, under the circumstances, harsh and inequitable, a court of 
equity will not decree such performance, but leave the party claiming it 
to his legal remedy." Pendleton v .  Dalton, 92 N. C., 185. The con- 
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tract should be fair, just, certain and understood by and between the 
parties. Tillery v. Land, 136 N. C., 546. 

WALKER, J., dissenting: I agree fully in  all that Mr. Justice (352) 
Connor has said in his opinion. Whether the requirement of the 
statute that there should be privy examination be wise or expedient is not 
a question with which this Court has anything to do. We do not be- 
long to the legislative department of the Government and have no right 
to change the statute. We must construe the law as we find it. I t  
has been wisely provided that there should be three divisions of govern- 
ment-one to make the law, another to expound, and still another to exe- 
cute it. The ~ e o p l e  have the right, through their chosen representa- 
tives, to say what the law shall be, and this Court has no right or power 
to say otherwise. When we attempt to do so we trench on the preroga- 
tive of the legislative department. The sooner we clearly understand 
the relation between the different coordinate departments of our State 
Government the more surely will we confine ourselves within the de- 
fined limits of our jurisdiction as prescribed to us by the people under 
their Constitution. I am not, of course, opposed to any such change of 
the married woman's law as the Legislature may think will accord more 
nearly with what we may suppose to be the enlightened spirit of the 
age. I believe that honorable body has proceeded so far  cautiously, and 
that it has had due regard to the delicate relation always subsisting 
between husband and wife, not wishing to compel by legislation any 
course of action which may imperil the unity and harmony and the 
happiness of the home, for "surely in the homes of the people lodge at  
last the strength and responsibility of this Government, the hope and 
the promise of this republic." 

I must respectfully protest against the suggestion that the law so classi- 
fied married women, in  respect to their right of contracting, as to place 
them in the same category with idiots, lunatics, persons non compos 
men& and convicts, for the purpose of degrading them in the estima- 
tion of society, as I well know that there was no such intention. 
I t  must occur to any one who will consider and apply candidly (353) 
and frankly the reason of the law by which married women are 
required to be privily examined that such was not the purpose. I t  is not 
because they are insane, idiotic or non compos, nor even because they 
may be incapable of judiciously managing their own affairs, that the 
law was enacted. I t  is perfectly apparent that such is not the reason 
which actuated the Legislature. I t  is simply because of the delicate and 
confidential relation subsisting between husband and wife, and the fact 
that even a woman with perhaps more sense and wisdom than her hus- 
band has-and this is not infrequently the case--will sometimes yield to 
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his wishes, or to his undue persuasion or influence, to prevent family jars 
or friction and preserve peace in  the household. I t  is the highest 
tribute the law could pay to woman that recognizes her refined sense of 
propriety and her unselfish desire to do whatever may promote conjugal 
felicity and her delicate sensibility in  such cases. I t  is just for this rea- 
son that i t  provides against the-abuse of .those excellent virtues by a 
thriftless or perhaps brutal husband. And again, i t  is to protect the weak 
and confiding wife, however sound of mind she may be, against the 
machinations of a designing and mercenary husband. I t  was never the 
purpose of the law to rank her, in  the scale of intelligence or morality, 
with weaklings or convicts. I believe that many a good woman, en- 
dowed with mental faculties and c a ~ a c i t v  at  least equal to those of 
her husband, has been saved by this LnefiEent and whoiesome law from 
destitution and poverty. I f  we regard privy examination as an idle 
ceremony, to be performed by the judicial officer in  a merely perfunctory 
manner and without due regard to the real protection of the married 
woman-a mere form and hot a serious ~rocedure. as i t  is and was 
designed to be-it will be of little or no avail. But we must assume 

.2 

that officers will discharge their duty in  the same spirit which 
(354) prompted. the Legislature in  imposing i t  upon them, and in  an 

efficient and not merely a formal way. The law, if I may be per- 
mitted to say so, is a wise and salutary one, when properly enforced, 
and. since the enactment of the recent statute mentioned in  the opinion 
of justice Connor, the rights of innocent purchasers are sufficiently safe- 
guarded. 

Cited: Odum v. Clark, 146 N. C., 549; Butler 2;. Butler, 169 N. C., 
591; Glenn v. Glenn, ib., 730. 

G. H. BROCKENBROUGH v. MUTUAL RESERVE LIFE INSURANCE 
COMPANY. 

(Filed 6 November, 1907.) 

Insurance-Mutual Life Companies-Stockholder-Statute of Limitations- 
Estoppel. 

While the statute of limitations does not run against the nonresident 
defendant, a mutual life insurance company, the plaintiff, who was a 
policyholder therein, is estopped, after a lapse of nearly seven years with- 
out having paid his premiums thereon, from recovering the principal and 
interest paid on said policy. 

WALKER and CONKOR, JJ., dissenting. 
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ACTION tried before Peebles, J., and a jury, at  October Term, 1906, of 
MECELENBURQ. 

Plaintiff moved for judgment upon the facts alleged in  the complaint 
and admitted in  the answer. Motion overruled, and plaintiff appenled. 

Chase Brenizer for plaintiff. 
John W .  Hinsdale for deferidant. 

CLARK, C. J. On 15 December, 1897,the defendant adopted a resolu- 
tion under which i t  would assess the plaintiff according to the table for 
"attained age" indorsed on his policy. He  paid the first assessment made 
upon that basis under protest, and thereafter paid them without objec- 
tion till an  assessment was levied 1 February, 1899, when he 
quietly and silently dropped out, making no complaint or demand (355) 
till the summons was issued in  this action, 18 January, 1906. 

I n  Green v. Ins. Co., 139 N. C., 312, it is said that "the plaintiff volun- 
tarily ceased payment and abandoned his policy. H e  cannot be heard t a  
ask damages for its cancellation. Ins. Co. v. Phinney, 178 U. S., 327; 
Ins. Co. v. Sears, ib., 347; Ryan v. Ins. Co., 96 Fed., 796. I n  every case 
where damages have been allowed for the cancellation of a policy of in- 
surance i t  was alleged and proved that the cancellation was wrongful. 
Braswell v. Ins. Co., 75 N. C., 8 ; Lovick v. Life Assn., 110 N. C., 93 ; 
B u r w  v. Ins. Co., 124 N. C., 9 ;  HolZowell v. Ins. Co., 126 N.  C., 398; 
Strauss v. Life dssn., ib., 971; Simmons v.  Life'Assn., 128 N .  C., 469. 
. . . His motive, or the method of reasoning by which he arrived a t  
his conclusion to abandon his policy, was irrelevant." 

I t  is true that the statute of limitation does not run in  favor of the 
nonresident defendant (Green v. Ins. Co., supra), but the plaintiff, hav- 
ing abandoned his policy and stopped payment thereon in  February 
or March, 1899, cannot be heard to assert any rights thereunder in  this ' 

action, nearly seven years thereafter. H e  is estopped by his abandon- 
ment and delay. 2 Porn. Eq., see. 818, says upon this head: "This 
species of estoppel, as well as other kinds which consist of affirmative 
acts or representations, applies to corporations in  their dealings with . 
third persons and with their own stockholders. Conversely, stockholders 
may be estopped by their acquiescence from objecting to the acts of the 
corporations which are not illegal or mala prohibita, but ultra vires. 
When the rights of innocent third parties have intervened, express assent 
is not necessary to estop the stockholders. When they neglect to  
promptly and to actively condemn the unauthorized act and to seek judi- 
cial relief after knowledge of its being done, they will be deemed to have 
acquiesced and will be estopped as against innocent third persons." To 
same purport many other authorities can be cited. 
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(356) An insurance company exists>by means of the payments it re- 
ceives. These must be regular, that i t  may meet its liabilities. A 

member cannot drop out, disregard his duties and make no payments for 
' 

nearly seven years, and then assert by action a claim that the other mem- 
bers be assessed to pay him what possibly he might, have recovered if he 
had asserted his claim in apt time. Many thousands of new members 
have come in, who ought not to have the fund, created almost if not 
entirely of payments made since the plaintiff dropped out, sdbjected 
to  payment of claims of which they had no notice and which may be 
thousands in number and aggregate hundreds of thousands of dollars 
i n  amount. I f  seven years' acquiescence and nonpayment of assessments 
do not estop the plaintiff, then there is no limit of time or of nonpay- 
ment that will bar. No one would be safe in  becoming a member of a 
mutual life insurance company under such circumstances. Leges sub- 
v e n i u n t  v igi lant ibus  n o n  dorrnientibus. The court properly sustained the 
demurrer to the evidence. 

No error. 

WALKER, J . ,  dissenting: The defendant contracted to insure the life 
of the plaintiff for the benefit of his wife, on 10 March, 1888, for the sum 
of $5,000, in consideration of an admission fee, annual dues and deatk- 
fund assessments to be levied from time to time and called mortuarv 
premiums, which were payable at  stated intervals, the amount of the 
premium varying accbding to the number of death losses, and de- 
pending upon the "sum which the executive committee may deem suffi- 
cient to meet the existing claims by death" for the period immediately 
preceding the date of the assessment, but the rate of assessment was fixed 
at  $1.20 per $1,000 of insurance, that being the rate fixed by the 
schedule as of his then attained age, 34 years, the maximum amount to 

be collected annually being $11.77 on each $1,000 of insurance. 
( 3 6 7 )  This was to be the permanent rate. The plaintiff paid the admis- 

sion fee, the annual dues and the assessments regularly for more 
than seventeen years, when the defendant, without his consent and, 

. as will appear hereafter, against his protest, which was made when he 
was apprised of the fact, changed the rate of assessment by increasing 
i t  in  June, 1895; and again, in January, 1898, not content with having 
once grossly and arbitrarily violated its contract with the plaintiff, the 
terms of which had been clearly and irrevocably settled by itself in the 
contract, the defendant again raised the rate of assessment considerably 
and much higher in proportion than the increased rate of 1895. The 
plaintiff then Gainst the increase of his rate, which the com- 
pany had solemnly agreed should remain at  the figure stated in the 
schedule for his age of entrance as a member of the company, telling 
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the defendant a t  the time that he considered the increase as illegal. The 
company notified him that if he did not pay what was clearly an ex- 
tortionate amount, his policy would be forfeited, and, under the com- 
pulsion of this unwarranted and inexcusable threat, and under his pro- 
test, he continued to pay the unlawful assessments for the short period 
of the year 1898 between March and December, when he refused to 
pay any longer. He  testified that he thought the assessment was illegal, 
but he paid under protest, because the company threatened, in  its notice 
to him, that if he did not pay the assessments, his policy would be for- 
feited, and that he believed his protest against the illegality of the 
increase was sufficient to protect him. He  was corroborated by the 
agent of the company to whom he paid the assessments. And yet i t  is 
decided that the plaintiff is equitably estopped to recover damages for 
this arbitrary conduct of the company and its willful breach of the con- 
tract, because, having paid the increased premium for a few months 
under protest, he refused in January to be longer imposed upon by the 
defendant through its illegal exactions, or to be intimidated by its threats, 
and failed, after January, 1899, for a few years, or until this 
action was brought, to pay the unlawful assessments. It is said (358) 
that these premiums are necessary to the continued existence of the 
company. Surely i t  cannot be meant that the law regards illegal assess- 
ments in  this light. But there is one thing that is essential to the main- 
tenance of insurance companies of every kind, and of every other legiti- 
mate enterprise, and this is honesty and integrity i n  the administration 
of its affairs, and recent events have convinced us more and more, if we 
needed any such proof, of the truth of the assertion. And I may say 
that i t  applies with peculiar force to insurance companies, as the con- 
tract on the company's part is to be performed at a time when the 
member or policyholder may not be present to vindicate his rights, or 
those of the beneficiary or object of his bounty, under the contract. He  
must rely very largely upon the good faith of the company, and unless 
by a careful regard for their obligations, a strict compliance with their 
engagements, and a faithful fulfillment of their promises, the confidence 
of those whose patronage they seek is secured, they will in very truth 
find their career eventually cut short for the lack of premiums to pay 
expenses, much less profits. 

With profound respect for my brethren, from whom I greatly differ, 
the doctrine of equitable estoppel has nothing whatever to do with the 
facts of this case, when properly considered. To apply i t  will pro- 
duce the very wrong which was sought to be avoided when i t  was first 
adopted. I t  is founded, in  part, upon the maxim of the law that no man 
shall be permitted to take advantage of his own wrong; and yet, if 
i t  is to control the decision in this case, the defendant will be permitted 
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to do that very thing. I n  Ins. Co. v. Knight, 162 Ill., 470, decided by a 
court whose opinions are entitled to the. greatest weight, i t  was said: 
"The evidence introduced on the trial tends to prove that the managers 

of the insurance company, for several years, in  making assess- 
(359) ments, did not adhere to the statute, and that in a number of 

cases more money was raised than was at  the time required to 
meet losses. But these violations of the statute did not ripen into a 
right; nor are we aware of any principle which would preclude a policy- 
holder of the insurance company from calling in  question the validity of 
an assessment, although he may have previously paid assessments which 
did not conform to law. We do not think the doctrine of estoppel applies 
to such a case." Our case is even stronger than that one, beeause here 
the managers did not merely raise more than was necessary to pay 
losses, but actually made a radical change in  the c o n t r a c t i n  other 
words, repudiated the contract with the plaintiff and attempted by 
threats and compulsion to substitute one of their own. 

But I now cite a case which seems to be exactly in point. The Court 
said, in  Mutual Life Assn. v. Tuttle, 87 111. App., at p. 328: "In 1895 
another change was made in  the manner of assessing. The group plan 
was abolished and each member .was assessed according to the estimated 
cost of his insurance a t  the time he entered the society, and he was also 
assessed, not only to pay death losses, but for the purpose of creating a 
permanent fund. Rather than take the possible chances of having his 
certificate forfeited and losing his insurance, Tuttle paid these assess- 
ments. Now this is the extent of his supposed wrongdoing, upon which 
is predicated the right of invoking the doctrine of estoppel against ap- 
pellee. Can i t  be that, because appellant violated its contract on former 
occasions by making illegal assessments, and Tuttle did not take the 
chance of having his certificate forfeited by refusing to pay them, he 
or his beneficiary is estopped from denying the legality of assessment No. 
149, which was for an  amount so largely in  excess of any previous as- 
sessment? We think not. He  might have been content to pay a smalI 
increase on his original contract rate. And because he did so, shall i t  be 

said he was therefore bound to pay an amount ten times as great? 
(360) We think to so hold would be unreasonable and would be permit- 

ting the wrongdoer to invoke the doctrine of estoppel against the 
party injured. This, we think, ought not to be done. The doctrine of 
estoppel, when properly applied, is founded upon the highest principles 
of morality, and recommends itself to the common sense and justice of 
every one. Herman on Estoppel, p. 291, sec. 272. Equitable estoppels, 
or estoppels in pais, only arise when the conduct of the party estopped is 
fraudulent in its purpose or unjust in  its results (Herman, p. 335, see. 
321) ; or, as the rule is otherwise stated, 'Where one, by his words or 
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conduct, willfully causes another to believe the existence of a certain 
state of things, and induces him to act on that belief, so as to alter his 
previous position, the former is concluded from averring against the 
latter a different state of things as existing a t  the same time.' (Bigelow 
on Estoppel, 433, 434). I t  certainly cannot be said that Tuttle, in  pay- 
ing previous illegal assessments, acted fraudulently, or that he willfully 
did anything calculated to mislead others to their injury. When he 
paid illegal assessments, he did so under a moral compulsion, and the 
threat, implied at  least, that if he did not pay his certificate would 
be forfeited and the provision made for his wife in  the event of his 
death be thereby lost. Did this conduct on his part warrant appellant 
i n  increasing Tuttle's assessments tenfold? I n  other words, can appel- 
lant thus be permitted to take advantage of its own wrong? Would 
this commend itself to the common sense and justice of any one, or be in 
accordance with the highest principles of morality, upon which the doc- 
trine of estoppel is said to have its foundation? We certainly think not." 

I must be indulged for quoting so fully from that case, because i t  ap- 
pears to be so much like ours, and the principles stated certainly fit 
the facts in  this record. Besides, i t  is a clear, strong, convincing state- 
ment of the law, and, I may add, is based upon an eminently just 
principle. The morality of this case is all with the plaintiff; the (361) 
equity surely is, and I believe the law also is. Why multiply au- 
thorities to sustain a proposition which, to my mind at least, is self- 
evident ? 

But i t  is suggested that he should be estopped in, equity, mind you, 
because, after paying unjust and unlawful premiums under protest for a .  
short time after March, 1898, when the second increase of the rate of as- 
sessment was made, and after being threatened with a loss of a policy 
upon which he had paid the defendant premiums for many years, he re- 
fused to be longer intimidated and ceased paying until this suit was 
commenced. 3 Cooley Insurance, 234, says: "As a member of a fra- 
ternal association is not liable for an assessment unless the same is 
valid and made in accordance with the rules of the association and the 
provisions of his certificate, i t  naturally follows that a member's rights 
under his certificate are not subject to forfeiture for a failure to pay an 
invalid assessment. This being the rule, the burden is on an association, 
relying on a forfeiture of a certificate for nonpayment of asiessments, 
to prove a duly authorized and valid assessment." He  cites many ail- 
thorities to sustain the principle, and, strange to say, they all regard i t  
as a proposition that should be taken for granted. Margesson v. Benefit 
Assn., 165 Mass., 262 ; Langdon v. Benevolent Assn., 166 Mass., 316 ; 
Roswell v. Equitable Aid Union, 13 Fed. Rep., 840; Brnerican Mutual 
Aid Society v. Helbum, 81 Ky., 1 ;  Stewart v. Gram? Lodge, 100 Tenn., 
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267; Miles v. Life Assn., 108 Wis., 421; Shea v.  Massachusetts Beneuo- 
lerd Assn., 160 Mass., 289; Coyle v. Benefit Society, 2 S. W., 676. I n  
Illinois the matters involved in this case have been frequently beforc the 
courts, and invariably have they decided against the contention now 

made by the defendant. Assessment Co. v. Erlenlcoetter, 90 111. 
(362) App., 99; Life Society v. I/tTilson, 91 Ill. App., 667; Tourrvillc 

v. Brotherhood, 54 111. App., 71; Order of Chosen Friends v. 
Austerlitz, 75 111. App., 74; Union v. Warezak, 82 Ill. App., 351. See, 
also, Murphy v. Life Assn., 114 Fed., 404. These authorities, and 
many others to tho same effect which could be cited, variously state 
the governing principle, as follows: A member of a beneficiary asso- 
ciation is not bound by an illegal assessment, and no forfeiture can 
be insisted upon because of its nonpayment. 91 Ill. App., 667. The 
corporate rights of a member of an insurance company may be sub- 
ject to the control of the corporation, but his rights as a party insured 
rest on the contract (Rragaur v. Supreme Lodge, 128 N. C., 354) ; 
and when the party is not bound by an assessment, because made in 
violation of his contract, he does not forfeit his insurance by not pay- 
ing it. Such a forfeiture can rest only 'upon strict legal right, and it 
must abide inflexibly the terms of thc contract. 90 Ill. App., 99; 100 
Tenn., 267. A benefit association has no right to cancel insurance 
for failure to pay an illegal assessment'; and the fact that earlier calls 
under the same assessment have been made and paid does not enlarge 
the contract or justify the association in declaring a forfeiture, nor 
does it constitute any defense by way of estoppel or otherwise. 165 
Mass., 262, and 166 Mass., 316. A benefit association claiming that 
a membership certificate has been forfeited by failure to pay an assess- 
ment must show affirmatively that the assessment was imposed in  exact 
accordance with the insurance contract; otherwise its defense must 
fail. 106 Wis., 421, and 13 Fed., 840. A legal assessment and proper 
call are treated by thc law as conditions prccedent to the right to de- 
clare a forfeiture upon a subsequent refusal by the member to pay. 
160 Mass., 289; 114 Fed., 404; 100 Tenn., 267. So strict is this rule 
that the association is not even allowed to show that its new plan of 
assessments is more equitable than the old, because i t  is bound by the 

contract of insurance as ascertained from its charter and the 
(363) agreement with the member. 85 Ky., 1. An,&r to pay the 

illegal assessment constitutes no more than a waiver of notice that 
i t  has been made, and is no waiver of matters affecting its regularity or 
validity, and i t  is no estoppel. 100 Tenn., 267. Until a member is in 
default, he cannot he suspended o r x i s  rights forfeited. I t  is incumbent 
upon the association to prove that unpaid assessments mcre legally made 
and due, and there is no default by reason of nonpayment of them, or 
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any of them, until this appears. The conipany must act first and take 
the burden of proof, and not the member. 82 Ill. App., 351. Forfeitures 
are not favored by the law, and an association insisting upon one must 
make clear proof and show that i t  has acted regularly and legally before 
i t  can call upon the member to prove anything. I f  there has been an 
illegal assessment, there can be no forfeiture when the member has sim- 
ply ceased to pay. 75 Ill. 9pp.,  74. The association -7ill not even be 
permitted to allege a forfeiture for failure to pay an assessment unless 
i t  appears affirmatively at  the same time by proper averment that i t  has 
proceeded legally in  levying, and in the absence of such allegation and 
proof, a tender of the amount of the assessment is, of course, unneces- 
sary. 54 Ill. App., 72. Lastly and convincingly, in a contract of 
mutual benefit insurance the member acts for himself, and not as a 
part of the society; his rights rest upon his contract of insurance, and 
not upon his contract of membership in the society. A corporator in a 
mutual benefit society, like a stranger, may enter into a contract of in- 
surance with it, and his rights under the contract will be as fully pro- 
tected as those of a stranger. A member of such a society, in paying 
previous illegal assessments, cannot be said to hare acted fraudulently, 
or willfully to have done anything calculated to mislead others to their 
injury, so as to equitably estop himself from questioning subsequent 
illegal assessments a ~ d  refusing to pay the same. 87 111. App., 309. I t  
is well settled that no forfeiture can be established except for a viola- 
tion of the precise terms and conditions laid down in  the laws 
of the society and in  the contract; and if an assessment be levied (364) 
illegally, the member is under no obligation to pay it, nor are his 
rights in the least affected by its nonpayment. Bacon on Benefit Socie- 
ties ( 3  Ed.), sec. 317. This last statement of the law is supported by 
the, citation of numerous cases in the notes to section 377. I might cite 
authorities indefinitely stating this proposition one way or another, but 
they all come to this: that a wrongdoer cannot take advantage of his 
own wrong and avail himself of so just a doctrine as that of equitable 
estoppel to enable him to do so. That principle was introduced into 
equity jurisprudence to prevent wrong, and not to encourage or promote 
i t ;  and, further, i t  does not apply in favor of a benefit association seek- 
ing to forfeit the insurance of one of its members for nonpayment of 
assessments when the latter have not been imposed according to his con- 
tract or the law. 

I t  is not necessary for me to argue that the defendant has violated 
its contract of insurance with the plaintiff. I t  has made such a funda- 
mental change in i t  as to relieve him from paying any assessment until 
i t  restores him to his rightful position as a member of the company 
under his contract. Strauss v. Life Assn., 126 N.  C., 971; same case, 
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128 N. C., 465. I t  had no power to violate the contract or to injuriously 
affect vested rights. Bragaw v. Supreme Lodge, 128 N. C., 354; Makely 
v. Legion of Honor, 133 N: C., 367; Sherrod v. Ins. Co., 139 N. C., 167. 

I t  seems to me that the decision in this case is in conflict with two well- 
considered precedents in  this Court. Upon the question of estoppel, or 
waiver, i t  sets aside the principle stated and applied in iMakely v. Legion 
of Honor, 133 N. C., 367. I t  was there said that no proof had been 
offered of an intentional waiver, and "He (plaintiff) received nothing 
from defendant in  consideration of any implied waiver." The plaintiff 

had paid, and continued to pay, according to the change made by 
(365) society. As to the question of estoppel, i t  was decided in Straws 

v. Life Assn., 126 N.  C., 971, that when the defendant broke the 
contract of .insurance the plaintiff had the right to cease paying the 
illegal assessments, and could recover his damages for the breach, which, 
i n  that case, i t  was said, should be measured by the amount of pre- 
miums and dues paid by him. Whether this is, in principle, the correct 
rule for assessing the damages, i t  is not necessary for me now to say. 
I t  is the right of the plaintiff to recover, and not the quantum of his 
damages, that I am discussing. 

The decision in  Green v. Ins. Co., 139 N. C., 312, so much relied on 
by the majority, has no bearing upon the question. I t  was decided upon 
a principle which has nothing whatever to do with the facts of our case. 
I admit that when a party "voluntarily" and wrongfully abandons his 
policy, as the plaintiff did in  Green v. IILS. CO., supra, he cannot re- 
cover. Nobody will gainsay that proposition. I n  that case the decision 
is put expressly upon the ground that i t  did not appear that the insur- 
ance company had violated its contract. I t  was simply a case where the 
defendant lawfully laid assessments, and the plaintiff, without any legal 
excuse, refused to pay them. And the other cases which are cited in the 
opinion of the Court with Green's case are to the same effect. I t  is not 
denied, and cannot be, that there was a clear and willful breach of the 
contract in  our case. 

I t  does not appear that anybody has, in  fact,.been prejudiced by the 
action of the plaintiff, if that is  a relevant inquiry. The case was tried 
on the plaintiff's proof alone, and he was nonsuited. We are confined 
to that proof, and i t  is to be taken as true. The plaintiff protested 
against the increase of the assessment, and his subsequent payments 
were, of course, covered by the protest. He  was not protesting against 
payments, but against the illegal action of the society in  raising the 
assessment so as to increase his payments. His  payments, therefore, did 
not estop him, upon any principle of the law, and certainly not 

upon the authorities. H e  had the right to stop paying at any 
(366) time under an illegal assessment, and to continue to refuse to 
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pay, as he did, until a proper assessment was made. He  was not bound 
to make any tender, for two reasons-first, because the assessment'was 
excessive and illegal ; and, second, because he could not know the amount 
until there was a lawful assessment. 

I t  does not lie i n  the mouth of the defendant to sag that it did not 
know why Mr. Brockenbrough had refused, after ~ e c e g b e r ,  1898, to pay 
the assessments. He  distinctly and positively protested against the in- 
crease of the rate, the gross violation of its contract with him, and its 
arbitrary conduct, and paid for a short time under this protest and the 
constant threat that he would lose the benefit of the insurance if he failed 
to pay when called upon by the society for the rr,oney. This was done, 
as he says, by reason of the threat, and, perhaps, also, in  the hope that 
upon reflection, the defendant would see the error of its way and repent 
of the grievous wrong i t  had done. His refusal to submit to its illegal 
exactions any longer is the same as if he had resisted the unlawful action 
of the society in  the beginning, and continued to do so ; and we have seen 
that, by the highest authority, he is not to be prejudiced, either by the 
payment under protest or by the failure to pay that which he did not 
owe. 

I t  is strange that, upon the facts appearing in  the record, the defend- 
ant, which has been from the beginning of the transaction to the end in  
the wrong, can successfully resist the plaintiff's recovery. My conclusion 
is that the nonsuit should be set aside and the plaintiff be allowed to 
recover the amount of his damages, to be fixed by the jury, under the 
principles of law applicable to that phase of the case. 

CONNOR, J., concurs in dissenting opinion of WALKER, J. 

BLACKWELL'S DURHAM TOBACCO COMPANY v. THE AMERICAN 
TOBACCO COMPANY ET. AL. 

(Filed 6 November, 1907.) 

1. Foreign Corporations-Comity-Prohibited, or Te rms  Prescribed for Doing 
Business. 

Foreign corporation may, by comity, exercise in this State the general 
powers under its charter granted by another State, subject to the power 
of this State, within the limitations of the Federal Constitution, to pre- 
scribe the terms and conditions or to prohibit it altogether. 

2. Corporations-Same or  Similar Names-Injunctions-Pleadings. 
While it is unnecessary to allege actual fraud, a corporation cannot sue- 

cessfully seek injunctive relief against another corporation of the same 
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or similar name for alleged irremediable injury arising from the use of 
the name by the latter company, in the absence of allegation that its 
corporate rights, for which it invokes protection, were in existence, or 
that it carried on business in accordance therewith, before the defendant 
committed the wrongs complained of, by carrying on business in this 
State under such name. 

3. Same-Pleadings-Domesticating Act-Collateral Action-Suit by State. 
The plaintiff corporation cannot successfully seek aid by injunction 

against the defendant, a foreign corporation doing business in this State 
under the same or similar corporate name, under the allegation that 
defendant has not complied with the statute by filing its charter and 
becoming a domestic corporation, as such is collateral to thc action and 
determined only by the State in a direct proceeding. 

4. Practice-Demurrer Ore Tenus-Supreme Court. 
A demurrer ove tenus that, upon the allegations of the complaint, the 

plaintiff is not entitled to the relief sought, may be originally made 
before the Supreme Court. 

- CLARK, C .  J., dissenting. 

APPEAL by plaintiff from an  order entered by Biggs, resident judge, 
a t  chambers, i n  DURHAM, on 6 July,  1907, quashing a n  order, or sub- 
pcena, made by Justice, J., a t  chambers, i n  Greensboro, requiring the 
defendants and the president and secretary of the corporations defend- 

ant  to testify and produce documents before a commission named 
(368) in the order.. 

This action is brought by plaintiff against defendants, Ameri- 
can Tobacco Company, Blackwell's Durham Tobacco Company (of New 
Jersey), C. W. Toms, W. W. Flowers, George W. Watts, and D. W. 
Andyews. So much of the complaint as is material to the decision of 
the appeal is i n  the following language: 

"1. That  the plaintiff, Blackwell's Durham Tobacco Company, is a 
corporation, duly created, organized and existing under and by virtue 
of the laws of the State of North Carolina, with its principal office a t  
Durham, i n  the county of Durham, State of North Carolina, and was 
so chartered and organized for the purpose of buying, manufacturing 
and selling tobacco in  its various forms, including smoking tobacco, 
: ~ t  Durham, within the county of Durham, in  said State of North 
Carolina. 

"2. That  the defendant, the American Tobacco Company, is  a corpo- 
ration, created, organized and existing under and by virtue of the laws 
of the State of New Jersey, and is engaged in  the business of buy- 
ing, manufacturing and selling tobacco in  various forms, including 
smoking tobacco and cigarettes, a t  Durham, in the county of Durham, 
in  said State of North Carolina. 
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"3. That the defendant, Blackwell's Durham Tobacco Company (of 
New Jersey), is a corporation, created, organized and existing under and 
by virtue of the laws of the State of New Jersey, as the plaintiff is in- 
formed and believes, and the plaintiff alleges that the said Blackwell's 
Durham Tobacco Company (of New Jersey) is engaged in  the rnanfac- 
ture of smoking tobacco under said alleged corporate name, at  Durham, 
in the county of Durham, in the State of North Carolina, and i n  the 
sale thereof in  the manufactured condition, under the aforesaid alleged 
corporate name of 'Blackwell's Durham Tobacco Company.' 

"4. That the defendant, Blackwell's Durham Tobacco Conl- (369)  
pany (of New Jersey), is not a copartnership and is not a cor- 
poration of the State of North Carolina, and there is no other existing 
corporation of this State, except the plaintiff, which has the corporate 
name of 'Blackwell's Durharn Tobacco Company'; and if said defend- 
ant is a legal corporation a t  all, created and organized under any other 
State or government, the plaintiff is informed and is advised by counsel 
learned in the law, and believes and so alleges that the defendant, Black- 
well's Durham Tobacco Company (of New Jersey), has never complied 
with the corporation laws of the State of North Carolina in that behalf 
made and provided, nor become domesticated as a Ndrth Carolina cor- 
poration, and i t  is not, therefore, authorized, but is expressly forbidden 
by the laws of the State of North Carolina, to do the business afore- 
said, or any other business, a t  Durham, in the cour~ty of Durham, or 
elsewhere within the State of North Carolina, under the aforesaid cor- 
porate name of 'Blackwell's Durham Tobacco Company7; and the said 
defendant, 'Blackwell's Durham Tobacco Company' (of New Jersey) 
has been and is now unlawfully doing the aforesaid business of manu- 
facturing and selling smoking tobacco at  Durham, in  the county of Dur- 
ham, in  said State of North Carolina, under the identical name of the 
plaintiff, in violation of the laws of this State and in violation of the 
plaintiff's corporate rights in  the premises, to the plaintiff's irreparable 
injury and damage. 

"5. That, as plaintiff is informed and believes, and so alleges, the de- 
fendant, the American Tobacco Company, under and pursuant to some 
business arrangement, contractual agreement, combination of business 
interests, or trust understanding between i t  and its codefendant, said 
Blackwell's Durham Tobacco Company (of New Jersey), the terms 
of which said business arrangement, contractual agreement, combina- 
tion of, business interests, or trust understanding are unknown to the 
plaintiff, has been and still is aiding and assisting and cooperating with 
the defendant, Blackwell's Durham Tobacco Company (of New Jersey), 
in  the aforesaid unlawful and unauthorized business of rnanu- 
facturing and selling smoking tobacco at  Durham, in  the county (370) 
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of Durham and in  the said State of North Carolina, i n  violation of 
the laws of this State and in  violation of the plaintiff's rights in  the 
premises, and to plaintiff's irreparable injury and damage. 

"That the other defcndants are residents of this State and are offi- 
cers, agents, ctc., of both defendant corporations. where up or^, plaintiff 
demands judgment : 

"(1) For a perpetual injunction against each and all of the defend- 
ants and their officers, agents, employees, servants and assigns, to per- 
petually enjoin and restrain them from using plaintiff's corporate name 
of 'Blackwcll's Durham Tobacco Company,' or any other name so sim- 
ilar thereto as to lead to uncertainty or confusion in  business, at  Dur- 
ham, N. C., or within the State of North Carolina. 

"(2)  For such other and further relief as plaintiff may be entitled 
to, together with the costs of this action." 

Plaintiff obtained from the judge presiding in  the Ninth Judicial 
District an order for the examination of the officers, etc.. of the de- 
fendant corporations before a commissioner appointed for that purpose, 
and for the inspection of the books of said corporations. Defendants 
moved the judge to set aside and vacate the order, for the reasons set 
out i n  the motioh and the notice thereof. Upon hearing, the motion 
was granted, and plaintiff appealed to this Court. When the case was 
called here for argument defendants demurred ore tenus and moved - 
the Court to dismiss the action, for that:  

"(1) There are no facts alleged in  said complaint impugning the 
right of defendant, Blackwell's Durham Tobacco Company, to use its 
tlade name of 'Blackwell's Durham Tobacco Company,' except that i t  
is alleged that said defendant 'has never complied with the corporation 
laws of the State of North Carolina in  that behalf made and provided, 
nor become domesticated as a North Carolina corporation, and i t  is 

not, therefore, authorized, but is expressly forbidden by the laws 
(371) of the State of North Carolina, to do the business aforesaid, or 

any other business, a t  Durham, in  the county of Durham, or else- 
where within the State of North Carolina, under the aforesaid corporate 
name of 'Blackwell's Durham Tobacco Company.' Failure to comply 
with the corporation laws of said State, and to become domesticated, 
cannot be complained of by any one except the Attorney-General in an 
action prosecuted by him in  the name of the State to recover the penalty 
provided by the statute. 

"(2) I t  is not alleged in said complaint that plaintiff corporation has 
ever engaged i n  business in the State of North Carolina, or elsewhere, 
and i t  is only by engaging in  business that a corporation becomes en- 
titled to a trade name, so as to complain of the use of that name by any 
one else." - 
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Guthrie B Guthrie for plaintifl. 
Fuller di Fuller and Junius Parker for d'efendants. 

CONNOR, J., after stating the case: Plaintiff's right to equitable 
relief by way of injunction depends upon the .maintenance of several 
propositions. The learned counsel, in  his argument before us, insists 
that, by its charter and organization "for the purpose of buying, manu- 
facturing and selling smoking tobacco in its various forms, a t  Durham, 
within the county of Durham," plaintiff acquired a property right in 
the corporate name, "Blackwell's Durham Tobacco Company"; that 
defendant company, of the same corporate name, chartered and organ- 
ized i n  the State of New Jersey, by "engaging i n  the manufacture of 
smoking tobacco a t  Durham, in the same county," has so injured and 
damaged this property right, and threatens to continue to do so, that 
plaintiff is entitled to invoke the injunctive power' of a court of equity 
for its protection; that the continued manufacture and sale of smoking 
tobacco at  Durham by defendant will work irreparable injury to plain- 
tiff. 

For the purpose of discussing this phase of the controversy (372) 
the domicile of origin of defendant corporation i~ immaterial. - 
I n  the absence of any prohibitory statute, a corporation having its 
domicile of origin, or, as is sometimes said, of creation, in  m e  State, 
has, as a matter of comity, the right to carry on its corporate business, 
perform its corporate functions, in any other State. Range Co. v. 
Carver, 118 N.  C., 329. '(In harmony with the general law of comity 
obtaining among the States comprising the Union, the presumption 
should be indulged that the corporation of a State not forbidden by the 
law of its being may exercise within any other State the general 
powers conferred by its own charter, unless i t  is prohibited from doing 
so either i n  the direct enactments of the latter State or by its public 
policy, deduced from the general course of legislation, or from the set- 
tled adjudication of its highest court." Union u. Yount, 101 U .  s., 356; 
Bank v. Earle, 38 U.  S., 519; Womack Pr .  Gorp., see. 640. This right 
is, of course, subject to the power of the State to prohibit altogether, 
or to prescribe the terms and conditions within the limitations of the 
Federal Constitution upon which a foreign corporation may come into 
its borders and exercise its corporate powers. We are, therefore, for this 
purpose, to regard the plaintiff and defendant corporations as exercis- 
ing in a lawful manner, so far  as the State is concerned, the powers con- 
ferred by their charters. I t  does not appear from the complaint-and 
upop this motion we may not find i t  elsewhere-which of the two cor- 
porations first acquired its charter, or whether the plaintiff acquired its 
charter before the defendant entered the State and engaged in  the manu- 
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facture of smoking tobacco. I t  would seem that it was incumbent upon 
the plaintiff to allege that such corporate rights as i t  possesses, and of 
which it, invokes protection, were in  existence before the defendant com- 
mitted the wrongs of which i t  complains. I t  is not easy to see how a 
corporation can successfully invoke the interference of a court of 

equity without alleging its corporate creation prior to the al- 
(373) leged wrongful act of its adversary. I f ,  for instance, the defend- 

ant had, before the creation of the plaintiff corporation, ob- 
tained its charter under its corporate name, acquired its corporate 
powers, organized and commenced to exercise them in this State and in 
the town of Durham, it would seem that i t  was the folly of the incorpo- 
rators of plaintiff to take the same corporate name as that of the de- 
fendant, and that if any annoyance, inconvenience or injury was occa- 
sioned by reason of the similarity of names, no relief could be had in  a 
court of equity. 

I n  Grand Lodge v. Grahuw~,  31 L. R. A., 133 (Iowa), i t  is said: 
"We do not think that a corporation can, under the statutes of this 
State, select a name which is' then in use by some other person or per- 
sons, and, after recording its articles, insist that this person or (those) 
persons must abandon the use of the name they have previously selected 
and under which they are operating. If any damage results to a cor- 
poration which selects its name in  this manner, i t  is due to its own 
folly and indiscretion in  selecting a name which is already in  existence 
and which is used .by another body upon which the name was originally 
conferred." So, in Ottoman Cahey Co. v. Dane, 95 Ill., 203, it is said: 
"The fact that a corporation was organized under the laws of this State 
subsequent in date to the time defendant commenced business, which as- 
sumed the same name under which defendants were carrying on their 
business, could confer no right upon complainant to invoke the aid of 
a court of eauitv to restrain the defendants from the use of the name." ' 

L " 
As i t  does not otherwise appear from the complaint, and as the de- 

murrer admits all allegations and reasonable inferences to be drawn 
therefrom, we will, for the purpose of this discussion, assume that de- 
fendant either acquired its corporate name or that i t  began to engage in  
the business of manufacturing smoking tobacco in the city of Durham 

subsequent to the corporate birth of the plaintiff. The question 
(374) is thus presented, whether the plaintiff has acquired by its incor- 

poration the exclusive right to the use of its corporate name, and 
to exercise its corporate power in such name in the city of Durham, 
and whether i t  has so alleged in  its complaint. That such right may be 
acquired, and that, when acquired, its use will be protected by the in- 
junctive power of the court, is well settled. B r o w n  Chemical Co. v. 
Meyer,  139 U.  S., 540; E l g i n  W a t c h  Co. v. Illinois W a t c h  Co., 179 U .  
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.S., 665. "The law having authorized the selection of a name, and hav- 
ing declared the name so selected to be the name of the corporation, we 
see no reason why the law should not protect the corporation in the 
use of that name, upon the same principle and to the same extent that 
individuals are protected in the use of trade-marks. Hence i t  neces- 
sarily follows that corporations, in  the exercise of discretionary powers 
conferred by the statute, must so exercise them as not to infringe up011 
the established legal rights of others." Ilolmes v. Holmes, 37 Conn., ,278. 

"It is well settled that an exclusive right may be acquired in  the 
name in  which a business has been carried on, whether the name of a 
partnership or of an individual, and i t  will be protected against in- 
fringement by another who assumes i t  for the purpose of deceptions, or 
even when innocently used without right, to the detriment of another; 
and this right, which is in the nature of a right to a trade-mark, may 
be sold or assigned. . . . I n  respect to corporate names, the same 
rule applies as to the names of firms and individuals, and an injunction 
lies to restrain the simulation and use by one corporation of the name of 
a prior corporation, which tends to create confusion and to enable the 
latter corporation to obtain, by reason of the similarity of names, the 
business of the prior one." IIiggiqu c. Soap Co., 144 N.  Y., 462. The 
propei.ty right in  the name of a corporation, as in a trade-mark, is ac- 
quired, not simply by adoption, but by using it. The interfer- . 
ence of courts is based upon the principle that the use of the (375) 
name, or a trade-mark, already acquired and used by another is a 
fraud upon the person or corporation whose property i t  has become. 
Lee v. Haley, L. R., 5 Ch. App., 155. 'LA trade-mark can be acquired 
only by actual user of the mark in the market. A mere intent to use 
particular terms or marks as a trade-mark, however clearly manifested, 
is insufficient in the absence of actual user." 28 Am. and Ena. Enc.. 

u 

393. That incorporation does not confer such right is clearly stated and 
illustrated in  the opinion of the present Chief Justice in Bingkam 
School v. Gray, 122 N. C., 699 (707), in ,which he says: "That the 
plaintiff is incorporated as the 'Bingham School' does not give i t  the ex- 
clusive right to that name. Another corporation might be created by 
and operated under the same title, when not in the same locality, in the 
absence of proof of an intent to iajure the first-named corporation or to 
avail itself fraudulently of the other's good name and reputation. . . . 
The incorporation of the Bingham School, at  Asheville, has only the 
usual effect of a charter-that is, to confer the corporate right of per- 
petual succession. . . . I t  did not have the effect of creating a 
trade-mark of the Bingham name, and of conferring the exclusive 
right to use i t  in connection with school purposes upon that corporation, 
nor is i t  a prohibition upon all others named Bingham, whether of that 
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family or any others of the same name, using i t  in connection with any 
school they might establish." This is manifestly true, upon the reason 
of the thing. I t  cannot be the law that three or more persons may, 
either under our general corporation law or by special act of the Legis- 
lature, become incorporated by any name which they may select for the 
purpose of engaging in  some branch of trade or manufacture, and 
thereby, without engaging in the business of buying, selling or manu- 
facturing the article or product named in  its charter, acquire a perpetual 

monopoly in  the corporate name. This would be to create a 
(376) monopoly in  a corporate name, without ever using it, by legis- 

lative enactment, and in violation of our fundamental law and 
the well-settled policy of the State. The law has been settled against 
plaintiff's contention in many cases. I n  Lawson v. 'Bank, 86 E. C. L., 
84, Jervis, C. P., said: "All that appears is, that the plaintiff was the 
promoter of a certain bank, called the Rank of London, which he pro- 
posed to establish in the city of London; that he had incurred expense in 
putting up the name on a brass plate and in  publishing prospectuses, 
and that some one else has beaten him i n  the race and established a 
bank under the same name by virtue of letters patent. I t  does not ap- 
pear that the plaintiff has ever carried on the business of banking, or 
that he had a single customer, or that he was in  a position'to be 
damnified by the acts of the defendants. I therefore think, without 
entering into the question how far  a corporation established for trading 
purposes might render itself liable to a charge such as that now sought 
to be fixed upon these defendants, enough is not alleged in the declara- 
tion to show that the plaintiff has sustained any injury, and conse- 
quently the action will not lie." The language of Cresswell, J., is very 
pertinent: "The plaintiff, in  his declaration, cautiously abstains from 
averring that he has carried on the business of a banker and has sus- 
tained damage in  that business through the fraudulent acts of the de- 
fendant." 

When this cause was before us at  the last term, on a motion for re- 
moval, we intimated that the complaint was defective, calling attention 
to the decision in the Bingham School case. We are quite sure that the 
learned counsel for plaintiff would have amended his complaint in this 
respect, as he had ample right and opportunity to do, if-the facts had 
justified him in  doing so. I n  Maxwell v. Hogg, L. R., 2 Ch. App. 
(1866-67), 305, the plaintiffs sought to enjoin defendants from pub- 
lishing a magazine, the name of which they claimed to have acquired. 

They alleged that they had advertised i t  and made expenditures 
(377) i n  its preparation. Tzcnzer, L. J., said: "The first principle 

which applies, not only to this case, but to every case in this 
Court, is, that the plaintiff must show some property right or interest 
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i n  the subject-matter of hi: con~plaint. The question, then, in  that 
point of view, is whether the expenditure made by Mr. Maxwell upon 
his intended work of 'Belgravia,' and the advertisements issued by him 
from July to October, have created any such right of property in  him 
as to entitle him to an injunction restraining another person from using 
the same title." His  conclusion that no such right is acquired is stated 
so strongly that me quote his language: "If i t  is to be considered as 
doing so, the consequence will be that, without having made any new 
publication at all, he might come to this Court, saying: 'I have adver- 
tised my intention to publish, in October, a given work under a given 
title, and nobody else shall publish a work under that title until I have 
had an opportunity of bringing my work before the public.' He does 
not, by his advertisements, come under any obligations to the public to 
publish the work, and, therefore, the effect of holding the advertisements 
to give him a title would be that, without having given any under- 
taking or done anything in  favor of the public, he would be acquiring 
a right against every member of the public to prevent their doing that 
which he himself is under no obligation to do and may never do." 
Lord Cairns says: ''The question, then, reduces itself to this: Can 
property of that character which is had in  a trade-mark be acquired in  
a name before the vendible articles bearing the name have actually been 
put upon the market for the purpose of sale?" The learned justice con- 
cludes by saying that "All the definitions which have been given in this 
Court of the nature of the right to protection in the case of trade- 
marks seem to me to be opposed to the idea that protection can be 
given where there has been no sale or offering for sale of the article to 
which the name is to be attached." The bill was dismissed. So, in 
Ciz;il Ser. Sup.  Assn. v. Dean, 13 L. R., Ch. Div., 512, Malins, 
8. C., said: "An intimation by the association that they in- (378) 
tended to open a shop for a particular purpose can give them 
no right to restrain anything which any other person may think fit to 
do." The same principle has been announced and enforced by the courts 
i n  this country. K a f e r  Fab. v. Xed.  Go., 82 Fed., 321; Jceger's Sun. 
Co. v. Le Boutillier, 47 Hun, 521. I n  Caswell v. Hazard, 121 N.  Y., 
484, in an exhaustive opinion upon the subject, Ruger, C. J., says: 
"The .right to a trade-mark is derived from its appropriation and con- 
tinual user, and becomes the property of those who first employ i t  and 
give i t  a name and reputation." KohZer Po. v. Beeshore, 59 Fed., 572. 
The authorities cited by plaintiff fully sustain its contention that "A 
man's name is his own property, and he has the same right to its use 
and enjoyment as he has to any other species of property." Brown 
Chemical Co. e. Meyer, 139 U.  S., 540, and other cases. I t  is also true, 
as contended, that to enjoin the unlawful use of a man's name or his 
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trade-mark i t  is not necessary to allege or 'show actual fraud. So far 
as the corporate name taken by plaintiff is concerned, i t  is too well set- 
tled to admit of controversy that, as said by this Court in the Bingham 
School case, supra, the mere incorporation does not confer an exclusive 
right to the name. While i t  is true that, under the provisions of our 
general incorporation law (Revisal, see. 1137)) no corporation will 
be chartered by the name of another corporation existing in  this State, 
if the Legislature sees fit there is no reason why i t  may not charter more 
than one corporation of the same name. This is not a matter in which 
the State is concerned; and if it does so, the rights and lia'bilities of 
each corporation in  respect to the use of its name will depend upon well- 
settled principles of law. I f  plaintiff, as i t  must do, relies upon the 
right to its name, as assindated to that of a trade-mark, we have seen 
there must be an allegation that the name has been used to such an 

extent and in  such a manner as to confer a property right to it. 
(379) Courts of equity only interfere by injunction to protect property 

rights when there is some substantial injury done or threatened. 
They will not do so when the alleged right is uncertain, speculative 
and may never become otherwise. I n  the absence of any allegation that 
plaintiff has used its corporate name or exercised its corporate powers 
in  the manufacture, purchase or sale of smoking tobacco, at  Durham, 
or elsewhere, we find no ground upon which i t  may successfully invoke 
the power of a court of equity to prevent defendant from continuing to 
do so. We have so far  discussed the complaint upon the theory that 
there was an allegation of plaintiff's prior corporate origin to that of the 
defendant. To prevent misconception, it is proper to say that there is 
no such averment. When a plaintiff comes into court asking injunctive 
relief, it is a well-settled rule that there should be a full, fair, frank 
statement of the essential facts upon which its right is based, so that the 
court may see, upon demurrer, that, i t  has a cause of action. It would 
have been easy for plaintiff to have stated the date of its incorporation 
and organization, and the date upon which defendant began the manu- 
facture of smoking tobacco in  Durham, or, a t  least, that i t  was subse- 
quent to the date of plaintiff's charter. 

Plaintiff insists that, however this may be. the defendant should " ,  
be enjoined, because, being a New Jersey corporation, i t  has never com- 
plied with the corporation laws of this State nor become domesticated 
as a North Carolina corporation, as required by law, and is not, there- 
fore, authorized, but is expressly forbidden, to carry on business in Dur- 
ham or elsewhere in this State. The demurrer admits this to be true, 
but defendant insists that by such failure to comply with the statutes of 
this State a penalty is imposed, to be sued for by the Attorney-General, 
and that plaintiff has no power to interfere with i t  by means of a civil 
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action. Judge Tlzompson, in  this connection, says: "When the facts 
do not otherwise entitle the complaining party to relief, the fact 
that the defendant may, under a name similar to that of the (380) 
plaintiff, be engaged in  an unlawful undertaking-such a carry- 
ing on the business of life insurance in violation of the State law- 
will not entitle the plaintiff to have the defendant enjoined from using 
the plaintiff's name in such business. since the question whether the de- 
fendant is engaged in  an unlawful business is  collateral to the par- 
ticular action, being a question more properly determined in a proceed- 
ing by the State against the offending body." 7 Corporations, sec. 8195. 
Every foreign corporation, before being permitted to do business in  this 
State, is required to comply k i th  the provisions of section 1194 of the 
Revisal, and for failing to do so i t  shall forfeit $500 to the State, etc. 
Similar statutes are found in  many, if not all, of the States. The right 
of private persons or corporations to enforce these provisions, either by 
invalidating contracts made by such foreign corporations subject to the 
penalty, or by enjoining them, has been uniformly denied by the 
courts. The right of foreign corporations to do business in the State in 
violation of the statute "cannot be raised collaterally by private persons 
unless there be something in the statute, expressly or by necessary im- 
plication, authorizing them to do so." F ~ i t t s  v. Palmer; 132 U. S., 282; 
Columbus Insurance v. Wabh, 18 Mo., 229. I n  W ~ i g h t  v. Lee, 4 S. D., 
237, we find the principle universally adopted well stated. Referring to 
the status of a foreign corporation doing business in the State in  
violation of the statute, i t  is said: "The statute was designed to place 

I foreign corporations, i n  respect to a knowledge of their powers, the 
obiect of their incorporation and the jurisdiction of our courts within 
the State over them, in  the same position as domestic corporations. I n  
the case either of domestic or foreign corporations the State names 
the conditions upon which they may do business. I t  does i t  i n  its 
sovereign capacity as the conservator of the rights and best interests of 
its citizens. The State, which alone can name the conditions, can 
enforce their observance. . . . The wrong done in  disre- (381) 
garding the law is against the State, and not against the indi- 
vidual. Transacting business in  the State without compliance with 
the statutory conditions is a usurpation of power by the corporation, 
but with the State rests the right to elect whether i t  will acquiesce in  
such usurpation or dispute or prevent it.'' I n  McGinnis v. B. & M. 
C. C. & S. M. Co., 29 Mont., 428 (a t  page 446), i t  is said: "Much 
argument in  the appellant's brief is also devoted to the whether 
or not the Amalgamated Company is engaged in  doing business i n  this 
State in  violation of the law, and whether i t  is a monopoly. . . . 
The plaintiff sues as a private citizen. H e  is not, as such, authorized 
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to present through the medium of a c i d  action and try the issue 
whether the defendant Amalgamated Company is doing business in this 
State in violation of the law. A determination of this issue as an in- 
dependent ground of relief must be had, if at all, by the State and in its 
own behalf, through the Attorney-General." Mill Co. v. Bartlett ,  3 
N. D., 138; T o l .  T. & L. Co. v .  Thomas, 33 W. Va., 566; 2 Morawitz 
Pr .  Corp., sec. 665. The authorities are uniform to this effect. While 
the question has not heretofore been before this Court, the general 
principle has been recognized. Xewberry v. R. R., 133 N. C., 45; 
Womack Pr .  Corp., 68, where the cases are collected. The wisdom of 
this rule is manifest. I f ,  in  the absence of express power to do so, pri- 
vate citizens, or corporations, were permitted to enforce penalties and 
forfeitures which the State has reserved to itself, confusion would result. 
The plaintiff insists that the statute shows that i t  is the policy of the 
State to prohibit foreign corporations coming into her borders without 
first complying with her laws. This is undoubtedly true, but the same 
statute shows that the State has prescribed the penalty for doing so, and 
reserved to herself its enforcement, and this excludes any other mode of 

doing so. I t  is not the policy of the State, so far as expressed by 
(382) her legislation, to prohibit foreign corporations from doing busi- 

ness here, but to prescribe the conditions upon which they may 
do so. I f  the Legislature shall in  its wisdom prohibit this defendant o r ,  
any other corporation from doing business in the State, i t  will be the 
duty of the courts to enforce obedience to the law when called upon in 
the manner prescribed by the statute. So long as i t  permits them to be 
here, either by compliance with the laws or as a matter of comity, they 
are entitled to have the law of the land administered so that they 
have equal protection and equal justice done them. We cannot make 
the law of "none effect" for even so desirable an object as fostering 
domestic corporations. Their safety, as well as the safety of the indi- 
vidual citizen, is dependent upon the due and orderly administration of 
the law as i t  is written. We have given to this record our anxious con- 
sideration, and the conclusion to which we have arrived is, as we inti- 
mated when the cause was first before us, that the complaint states no 
cause of action. Following the course pursued by this Court in  
Harper v. Pinkston,  112 N .  C., 293, the action must be dismissed. We 
have not considered or discussed the exceptions regarding the proceed- 
ing before Judge Biggs, because, in  the view which we take of the 
case, they are immaterial. The right to examine witnesses is based 
upon the statement in  the complaint of a cause of action, or an applica- 
tion based upon affidavits to have such examination for the purpose of 
enabling the plaintiff to file its complaint. No such question is pre- 

~ sented here. The motion of defendant is allowed and the action 
Dismissed. 276 
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CLARK, C. J., dissenting: The defendant, a foreign corporation, was 
doing business i n  this State i n  violation of our laws. I t  is  t rue tha t  
the $500 penalty prescribed for such violation (Revisal, see. 1194) can- 
not be sued for by the plaintiff, and that  a quo w a w a n l o  could be 
brought only by the Attorney-General or  by his permission. I f  
i t  further be conceded that  the plaintiff had only recently been (383) 
incorporated and had done no business when this action was 
brought, still i t  avers that  i t  is  prepared to do business and tha t  the 
defendant is illegally doing business here, and, by using the same name 
with the plaintiff, will interfere with and injure i ts  business. Under 
these circumstances i t  would seem clear that  the legal corporation is 
entitled to the injunctive process of the court to protect i t  from inter- 
ference by another corporation doing business here under the same name 
in violation of our laws. 

API'NIE D. TAYLOR v. SECURITY LIFE AND ANNUITY COMPANY. 

(Filed 6 November, 1907.) 

1. Insurance-Temperate Habits-Evidence-"Opinion Evidencev-Witnesses 
-Testimony as to Temperance. 

I t  is competent evidence, upon the question of false representation of 
the deceased in having answered a question in his application for life 
insurance upon which his policy had been issued, to the effect that he had 
never been intemperate in the use of malt or spirituous liquors, for a wit- 
ness to testify to the conditions under which he had known deceased, saw 
him every day for several months, and that, from his knowledge and 
observation of him and his habits, the insured was temperate in the use 
of such liquors. This is not "opinion evidence," i t  being such as the mind 
acquires knowledge of by the simultaneous action of several of the senses, 
the impression upon the mind not traceable to any one fact produced by a 
single sense, but being a statement which is, nevertheless, a fact. (Ex- 
pert evidence discussed and distinguished.) 

2. Burden of Proof-More Than One Conclusion-Questions for Jury-Direct- 
ing Verdict. 

When the burden of proof is upon defendant, the court cannot direct a 
verdict in its favor as a matter of law, when more than one conclusion 
can be reached upon the evidence by fair-minded men. 

WALKER, J., concurring, cited with "approval" In re Peterson, 136 PI'. C., 28, 
and distinguished "opinion evidence" from the character of the evidence 
in this case. 

ACTION tried before Just ice ,  J., and a jury, a t  April Term, (384) 
1907, of GRANVILLE. 

277 
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This is an action for the recovery of the amount of a policy of insur- 
ance on the life of Frank L. Taylor, issued by defendant company, 
payable to plaintiff. 

Defendant admitted that the policy issued, that plaintiff was the 
beneficiary named therein, the death of insured, the insurable interest of 
plaintiff in  his life, and that proof of death had been duly filed. It 
alleged, by way of defense, that the insured had made false answers in  
his application to the following questions : 

"14. Have you ever been intemperate in  the use of malt or spirituous 
liquors? No. I f  so, when and how often? Never. 

('15. D O  you me malt or spirituous liquors now? No. I f  so, defi- 
nitely, how much and how often? X 

"16. Do you now or have you ever used, habitually, opium, chloral, 
cocaine, or any other drug? NO." 

The following issues were submitted to the jury: 
"Did the insured, Frank L. Taylor, represent in the contract of insur- 

ance sued on that he had never been intemperate in  the use of malt or 
spirituous liquors ? Answer : Yes. 

"2. I f  so, was such representation false ? Answer : No. 
"3. I f  so, was such representation material? Answer: Yes. 
"4. What sum, if any, is the plaintiff entitled to recover of the de- 

fendant ? Answer : $5,056.12, with interest thereon from 15  October, 
1906." 

Plaintiff consented that the jury should answer the first and third 
issues in  the affirmative. Defendant took the burden of establishing the 
second issue, and introduced, the evidence of persons who were ac- 
quainted with insured for several years prior to the date of the applica- 

tion-knew his habits, etc. They testified in regard to his habit in  
(388) the use of spirituous liquors, based upon their own knowledge. 

Several of defendant's witnesses were asked by plaintiff, on cross- 
examination, '(How frequently did you see Frank Taylor while he lived 
in  Wilson?" ((Practically every day." Q. "From your knowledge of 
him and your observation of him from day to day, would you say that 
he was a man of intemperate habits in the use of alcoholic liquors?" 
Defendant objected and excepted to admission of question. Answer: 
"No." Defendant excepted. I t  was in  evidence that insured lived in  
Wilson from 1901-1904. 

Plaintiff introduced a number of witnesses, among them Col. W. H. 
Osborne, who testified that .he lived in Greensboro and had lived there 
since 1892; that he was born and reared in Oxford; that he knew the 
insured in  Greensboro, when, in 1904, he clerked in  the drug store of 
J. D. Helms; that insured lived in  Greensboro several months, and that 
witness saw him nearly every day. Witness was asked by plaintiff's 
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counsel, "if, from his knowledge of insured and his observation of 
him and his habits, he knew whether insured was temperate or in- 
temperate i n  the use of malt or spirituous liquors." Witness answered 
that he thought he did, and that insured was temperate. On cross- 
examination, witness testified that, at  the time referred to, he was 
mayor of Greensboro; that he was at Helms' drug store very often at  
night, but rarely, if ever, late at  night; that he made the drug store his 
headquarters, and that insured was on duty when he was there. 

J. D. Helms testified that he lived in  Greensboro; conducted a drug 
store there; that insured was prescription clerk in  .his store from June 
20 to October 20, 1904, and that he (witness) had personal super- 
vision of his store. Witness was asked by plaintiff's-counsel: "From 
your knowledge of insured and your observation of him and his 
habits, would you say that he was intemperate in  the use of spir- (386) 
ituous or malt liquors?" Witness replied: "The insured was 
temperate." On cross-examination, witness said that if insured ever 
drank, he had not heard of it. 

T. M. Washington testified that he left Granville County in the 
year 1891 and went to Wilson County, where he had lived ever since; 
that he knew the insured intimately while he lived in  Wilson; that wit- 
ness saw insured every day and sometimes several times a day when 
witness was in  town. Witness was then asked bv plaintiff's counsel: " L 

"From your intimate acquaintance with insured, your opportunities for 
observing him and his habits, was he temperate or intemperate in the 
use of malt or spirituous liquors?" Answer: ''I consider him temper- 
ate. I think I know." 

To each and every one of the questions and answers defendant duly 
excepted. Defendant's testimony tended to show that insured was under 
the influence of liquor several times in Wilson, Oxford, Morehead City, 
Greensboro, and once in  Ri'chmond. 

Defendant, in apt time, requested his Honor to instruct the jury as 
set out in the opinion, and to his refusal duly excepted. 

His Honor, in  response to defendant's prayer, among other things, 
instructed the jury as follows : 

"The court charges the jury that the word 'intemperate,' as used 
in this application, is defined by the law to mean as follows : 'Intemper- 
ance is the use of anything beyond moderation, and i t  does not neces: 
sarily imply drunkenness. An occasional use of alcoholic liquors is not 
to be deemed intemperance, but there must be indulgence to such an ex- 
tent as would be considered an excess.' 

''The court charges you that an insurance company in North Caro- 
lina has a right to prescribe, ?s a condition precedent to the issuing of 
a life policy, that the applicant shall state in  writing whether or not he 
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(387) has ever been intemperate in  the use of spirituous or malt 
liquor, and that the answer to same is a material fact in said 

application. 
('Intemperance does not necessarily mean habitual drunkenness. 

Habitual drunkenness is, of course, intemperance, but there may be 
intemperance in  the absence of habitual drunkenness. Therefore, if the 
jury should find from the evidence that during the several years pre- 
ceding the time when the insured, Frank L. Taylor, signed the applica- 
tion for the policy sued on in this case he was often under the influ- 
ence of some intoxicating liquor and was from time to time what is com- 
monly called drunk, and you should further find that he represented, 
when applying for said policy, that he had never been intemperate in 
the use of malt or spirituous liquors, then and in that event the court 
charges you, gentlemen, that his answer to the question, 'Have you ever 
been intemperate in  the use of malt or spirituous liquors?' was false, and 
you should answer the second issue 'Yes.' 

"If the jury should find from the evidence that the insured's repre- 
sentation that he had never been intemperate in the use of malt or 
spirituous liquors was false, and that said representation was material, 
you would then have a plain duty to perform; and the court charges 
you that this duty ought not to be influenced and cannot be.changed 
by any consideration of the manner in which the interests of the parties 
to this cause may be affected. 

('While the policy in  question, under all the circumstances of this 
case, might not be avoided by proof of an occasional use of malt or 
spirituous liquors, yet such occasional use does not mean occasional 
sprees of drunkenness; and if the jury should find from the evidence 
that, prior to the date of the application in question, the insured occa- 
sionally and from time to time, with intervals of perfect ~obriety of 
greater or less duration between, got on what are called sprees and be- 

came intoxicated, the court charges you that such sprees, although 
(388) occasional and although occurring with varying intervals of 

sobriety, would constitute an intemperate use of malt or spiritu- 
ous liquors; and if you should so find, it would be your duty to answer 
the second issue 'Yes'; and the court further charges you, if you so find, 
to answer the second issue (Yes.' " . 

I n  addition to the special instructions given by request of defendant, 
his Honor charged the jury as follows upon the third issue: 

"On the second issue the question for you to ascertain is whether the 
insured, Frank L. Taylor, was ever intemperate in the use of malt or 
spirituous liquors. Although you should find that the insured used malt 
or spirituous liquors in moderation, or that he even occasionally felt 
their effects, not to intoxication or immoderation, this would not be suffi- 
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cient to enable you to answer the third issue 'Yes.' I n  order to enable 
you to answer this third issue 'Yes,' i t  is necessary for the defendant 
to satisfy you by the greater weight of the evidence that the insured, 
Frank L. Taylor, had, prior to the application, been intemperate in the 
use of malt or spirituous liquors. 

"Intemperate means excessive-immode~ate. So the question in  
another form is this: 'Had the insured ever used malt or spirituous 
liquors intemperately; excessively, immoderately ?' I f  you find from the 
testimony, by the greater weight of the evidence, that he had so used it 
prior to the date of his application, you will answer the second issue 
'Yes.' I f  the defendant has failed to so satisfy you, you will answer 
the second issue 'No.' 

"You will consider all the testimony qffered by the defendant and 
by the plaintiff bearing on the question as to whether the insured has 
been intemperate in  the use of malt or spirituous liquors.'' 

The exceptions to his Honor's refusal to give special instructions are 
noted in  the opinion. There was judgment upon the verdict. Defendant 
excepted and appealed. 

Graham & Devin and E. 8. Royster for plaintiff. 
Brooks & Thompson, F. P. Hobgood, J J ,  and A. A. Hicks for 

(389) 

defendant. 

CONNOR, J., after stating the facts: The learned counsel for de- 
fendant pressed the exceptions to the admission of the statement of 
witnesses, based upon personal knowledge and observation, that insured, 
at  the time of his application, was not intemperate in  the use of spiritu- 
ous liquors. The argument assumes that the testimony comes within 
the definition of "opinion evidence." Plaintiff insists that, properly 
interpreted, it is the statement by the witness of a fact, and not the ex- 
pression of an opinion. I t  has been said that, "if the witness had 
opportunity to know relevant facts himself, and did observe and note 
them," his evidence, although expressed in  the form of an opinion, is 
really the statement of. a fact. Gillilund v. Board of Education, 141 
N. C., 482, citing Greenleaf Ev. (16 Ed.), 441. I t  is very difficult to 
draw the line between testimony in which the witness states a fact--- 
ascertained from observation, sensation or other media-and that in  - which he gives expression to an opinion by observing a number of facts 
from which, by a mental operation, he comes to a conclusion. Judges 
have felt themselves embarrassed by the general rule that, except within 
certain limitations, only facts, as distinguished from conclusions or 
opinions, were competent to be given in evidence. I t  is not improbable 
that too much refinement has found its way into judicial opinions, and 
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that the practical side of the subject has suffered at  the expense of sub- 
stantial truth and justice. The effort to relieve the law from what has 
been ternied pedantry, and to place i t  upon a basis suited to the prac- 
tical affairs of life, in  this respect, is both interepting and instructive. 
Probably in  our jurisprudence the most successful and well-sustained 
effort in  this respect is found in the opinion of Gaston, J., in  Clary v. 
Clary, 24 N. C., 78, referred to by Judge Redfield as being done "with 

great ability and abundant success." Redfield on Wills, 143, 
(390) note 16. Professor Wigmore thus refers to this opinion and that 

of Justice Doe, of New Hampshire. After referring to the con- 
troversy regarding the admissibility of the class of testimony presented 
in  this appeal, he says: ('Generally, the view favoring admission pre- 
vailed; the great lawmaking and argument-furnishing precedent for the 
earlier rulings being the opinion of Mr. Justice Gaston in  Clary v. 
CZary, supra, in  North Carolina, i n  1841, and for the more recent rul- 
ings being the opinions of Mr. Justice Doe, dissenting in  Boardman v. 
Woodman, 47 N.  H., 144, and Mr. Justice Foster, in Hardy v. illerrell, 
59 N. H., 250, in the same court, in 1876. The opinion of Mr. Justice 
Doe succeeded in bringing about a change of heart in his own court and 
in  the arsenal of arguments to whose supplies i t  is chiefly due that the 
courts of the country are today so unanimous in accepting the common- 
sense view of the subject." After defining the "opinion rule," as applied 
to cases in  which "expert evidence" was admissible, Judge Gaston says: 
"But judgment founded on actual observation of the capacity, disposi- 
tion, temper, character, peculiarities of habit, form, features or hand- 
writing of others is more than mere opinion. I t  approaches to knowl- 
edge, and i s  knowledge, so far  as the imperfection of human nature will 
permit knowledge of these things- to be acquired; and the result thus 
acquired should be communicated to the jury, because they have not had 
the opportunities of personal observation, and because in no other way 
can they effectually have the benefit of the knowledge gained by the ob- 
servation of others." The record in  this case illustrates the truth of 
the observation of the learned judge. The question asked the insured is 
whether he has ever been intemperate in the use of liquors. This ques- 
tion is addressed, not to the opinion of the applicant, but to the fact, 
based upon the assumption that he has knowledge of the fact in regard 
to which he is asked. For the purpose of showing that the answer is 

not true, defendant introduces several witnesses and asks them 
(391) whether they have seen him "under the influence of alcoholic 

stimulants." They are not confined to the inquiry whether they 
have seen him drink liquor; if so, how much, and at  what intervals of 
time; and then asked what he said, did, etc., so that the jury could draw 
their conclusions. The course of examination pursued was clearly ad- 
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missible, because i t  is uniformly held competent to ask a witness whether 
a person was intoxicated-under the influence of liquor-that being 
a fact known to the witness from observation of conduct, other facts, 
etc. Why may not the witness, after stating the basis of his knowledge, 
be asked with equal reason whether the applicant was intemperate? I t  
is not easy to s;e why one class of testimony is to be regarded as fact, 
while the other is opinion. I f  the question asked the insured had been, 
"Have you been under the influence of liquor within one year?" i t  
would have been competent to ask a witness the direct question, "Have 
you seen the insured under the influence of liquor within one year?" 
Wherein is the distinction in  principle between the two questions? To 
answer the first requires large data, knowledge or observation, extending 
over a longer period, but is none the less a conclusion of fact drawn from 
personal knowledge and observation. That a witness may, having first 
stated knowledge of the essential facts, be asked whether a person was 
well or sick, angry or otherwise, and a multitude of other questions of 
like character, is settled beyond controversy. For a collection of the 
cases illustrating the extent to which the courts of this country have gone 
i n  extending the principle upon which this class of testimony is ad- 
mitted, see Greenleaf Evidence (16 Ed.), 441; 3 Wigmore Evidence, 
sec. 1938. note 2. Greenleaf saw:  "There is. therefore. no rule ad- 
mitting opinions or inferences when made by one class of persons-ex- 
perts-and excluding them when made by another class-laymen; but 
there is a rule excluding them whenever they are superfluous and admit- 
ting them whenever they are not." After stating the rule, as ap- 
plied to persons having special skill or knowledge, he says: (392) 
"Secondly, from persons who have no special skill, but have per- 
sonally observed the matter in issue, and cannot adequately state or re- 
cite the data so fully and accurately as to put the jury completely in  the 
witness's place and enable them equally well to draw the inference. The 
absurdities which disfigure the application of the rule come chiefly from 
a too illiberal interpretation of the latter notion-that is, i t  is frequently 
ruled that a personal observant can sufficiently state thd observed data 
without adding his inference, although a just view of the situation 
would recognize that too much credit has been given to the witness's 
power of narration, and that, in truth, i t  is impossible for the data to be 
stated." The rule, with its limitations, underwent a most able and ex- 
haustive discussioi in  the Supreme ~ b u r t  of New Hampshire, begin- 
ning with the dissenting opinion of Afr. Justice Doe in  Boardman v. 
Woodman and S. v. Pike, 49 N. H., 397, and the adoption of his 
opinion by Foster, C. J. ,  in  Hardy v. Aferrell, as stated by Professor 
Wigmore. I t  is interesting to note, as said by Greenleaf (441), that 
"A more liberal tendency in  this respect seems to be making its way in 
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recent times." All of the writers on the law of evidence agree "that the 
reports are overloaded with decisions of the sort that ought never to have 
been called for." While i t  may be difficult to reconcile all of the cases 
in  our reports, we think that, upon a careful examination of the peculiar 
facts in each case, there will be found a recognition of the principle an- 
nounced in Clary v. Clury, supra. I n  McRae ?;. Malloy, 93 N. C., at 
page 154, Smith, C. J., says of this class of testimony: "The opinion 
is but a condensed and summary method of stating the result of personal 
observation and conlmunications with the party." I n  Ins. Co. v. Poley, 
105 U. S., 350, the question and answer appear to have been admitted 
without objection. Field, J., in the opinion, says of the witnesses: 
"All of them testified from their observation of the conduct of the 
deceased, and the jury would properly give weight to the testimony, 

according to the positiveness of the averments of the wit- 
(393) nesses as to their knowledge, but, other considerations being equal, 

according to their opportunities of observation of the deceased's 
conduct, and the manner in which those opportunities had been im- 
proved." H e  further says: "The question was as to the habits of the 
insured. His occasional use of intoxicating liquor did not render him 
a man of intemperate habits, nor would one exceptional case of excess 
justify the application of this character to him," concluding, "And the 
testimony of witnesses who had been intimate with him for years and 
knew his general habits may well have satisfied the jury that, what- 
ever excesses he may at tinies have committed, he was not habitually in- 
temperate." Mr. McKelvey, after stating the general rule excluding 
opinion evidence, notes the exceptions to the rule, or, speaking more ac- 
curately, testimony which is sometimes erroneously supposed to come 
within i t :  '(The matters referred to are those of which the mind acquires 
knowledge by the simultaneous action of several of the senses, so that 
an impression is produced on the mind which cannot be traced to any 
one fact produced by a single sense, but a statement of which is, never- 
theless, a fact. A witness may say that a man appeared intoxicated, or 
angry, or pleased. I n  one sense the statement is a conclusion or opinion 
of the witness, but in a legal sense and within the meaning of the 
phrase 'matter of fact,' as used in the law of evidence, it is not an 
opinion, but is one of the class of things above mentioned, which are bet- 
ter regarded as matters of fact. The appearance of a man, his actions, 
his expression, his conversation-a series of things-go to make up 
the mental picture in  the mind of the witness which leads to a knowledge 
which is as certain and as much a matter of fact as if he testified, from 
evidence presented to his eyes, to the color of a person's hair or any 
other physical fact of like nature." Evidence, 174; Ins. Co. v. Lathrop, 
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111 U. S., 612. I t  would serve no good purpose to review the (394) 
decisions made by this Court in the cases cited in  defendant's 
brief. We have examined them. Several may be distinguished, while 
i t  may be that i n  some the Court has fallen into the error of overmuch 
nicety of refinement. As said by Professor Thayer, in his admirable 
treatise, "The law of evidence is the creature of experience rather than 
logic." See, also, Holmes Coin. Law, 156. 

I t  may be well to keep in  view that this class of testimony is not to be 
confused with "expert evidence." There the opinioii of the witness is 
admitted, not because he has knowledge of the matter. or condition in 
regard to which he testifies, but, upon an assumed state of facts, sus- 
tained by evidence, he, by reason of his skill or learning, is compe- 
tent to form opinions. The distinction is clearly stated in  NcKelvey 
Evidence, 176, et sep. The defendant complains that a large number 
of witnesses, many of them of great weight in  the community, were 
permitted to testify. The obvious answer to this objection is, that if 
insured was known to a large number of persons-his habits, conduct, 
demeanor, etc.-and they all -concur in the conclusion, formed from 
knowledge, that he was temperate, the question is thereby removed from 
the plane of conjecture--opinion-and placed upon "hard facts." We 
are of the opinion, both upon reason and authority, that the testimony 
to which exception was taken was properly admitted. 

The court could not have directed the jury to answer the issue as 
a matter of law. The affirmative was upon the defendant, and cer- 
tainly it could not be said that there was not ample room for more 
than one conclusion by fair-minded men. I n  the brief the first, second, 
fifth, and ninth assignments of error are conceded to involve this con- 
tention. The sixth and seventh assignments raise the much discussed 
question regarding the weight to be attached to positive and negative 
testimony. We do not think that the rule for which defendant 
contends applies in this case. The question was not whether any (395) 
witness had seen the insured under the influence of liquor, but, 
conceding that he was so seen, as testified, he was not thereby shown 
to be intemperate. While this Court has approved the instruction as 
given in S. v. Xurray,  139 N. C., 540-and we do not question the wis- 
dom of giving it when the testimony presents the contention, for the 
purpose of aiding the jury-me should hesitate to 'find reversible error 
in the failure to give i t  when the other instructions, as in  this case, 
point out the manner in which the testimony should be considered. An 
examination of the testimony fails to disclose any substantial contra- 
dictory statements by the several witnesses. The real question was 
whether, conceding the truth of defendant's testimony, the insured had 
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ever been intemperate i n  the use of alcoholic liquor. This was fairly 
submitted to the jury, and they found against the contention of defend- 
ant. 

We find no reversible error. The judgment must be 
Affirmed. 

WALKER, J., concurring: The opinion of the Court in  this case does 
not conflict, as I understand it, with the rule of evidence that a witi~ess 
cannot give his opinion in answer to a question which involves a matter 
of law as one of its ingredients, as, for example, whether a certain 
person had or had not sufficient mental capacity to execute a deed or 
will, or to make a contract; what is mental capacity and the standard 
by which i t  is to be gauged, being questions of law. I adlicre to 
what 1 said in  the case of I n  re Peterson, 136 N.  C., 28, and concur in  
the decision of the Court in  this case, because I do not think the 
questions which are now ruled to be competent fall within the principle 
discussed by me in that case. There is a wide difference between 
mental condition or soundness and mental capacity, and if this differ- 
ence is carefully regarded, most of the cases in  our reports can easily 

be reconciled. Crowell v. Kirk, 14 N. C., 356; Clary 0.  Glary, 
(396) 24 N. C., 78; Smith v. Smith, 117 N. C., 326; Lawson on Exp. 

and Op. Ev. (2 Ed.), p. 155; Pairchild v. Rascom, 35 Vt., 416; 
Reg. Richards, Fos. and Fin., 87; Wallcer v. Wallcer, 34 Ala., 470; I n  
r a  Arnold, 14 Hun, 525. Whitaker v. Hamilton, 126 N. C., 465, was, 
in  my opinion, erroneously decided, and should be overruled. A wit- 
ness is no more competent to express an opinion as to the mental ca- 
pacity of a testator to make his will than he would be to state that an 
act was negligently done, both involving questions of law. The latter 
kind of testimony this Court has steadily and consistently held to be in- 
competent. Tillett v. R. R., 118 N. C., 1031. Nor can he state that 
another has acted bona fine. Wolfe v. Arthzrr, 112 N. C., 691. I11 Til- 
lett v. E. R., at p. 1042, Justice Avery said: "When, therefore, the wit- 
ness was asked to state whether a car was coupled in  a negligent manner, 
the question was calculated to elicit an opinion upon one of the very 
questions which the jury were impaneled to decide, and the objection 
to its competency, being made in  apt time, was properly sustained." 
Smith v. Xmith, sups. Mental state may be proved by a witness's 
opinion, as in McRae v. Malloy, 93 N.  C., 154, cited in  the opinion of 
the Court. See, also, Sherdl  v. Tel. Go., 117 N.  C., 353. I t  is also 
competent for a witness to give his opinion as to whether a person is a 
negro or not (Boplcins v. Eowers, 111 N .  C., 175), or that his appear- 
ance indicates the presence of negro blood in  his veins, as in  Gilliland 
v. Board of Edhmztion, 141 N. C., 482. But in all the cases just noted, 
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and in  those cited in  the opinion of the Court, as well as in  the principal 
case, the inquiry referred to a state or condition not complicated with 
a question of law. witness cannot give his opinion as to what the 
law is, either directly or indirectly, unless that is the very issue in- 
volved or the subject of inquiry, as when i t  relates to the law of some 
other jurisdiction and he is called as a professional expert to prove 
it. That a nonexpert should not be asked a question requiring 
him to express his opinion upon a question of law would seem (397) 
to be a proposition so plain as not to require any argument to 
demonstrate its correctness. He  could just as well be asked if a will or 
deed had been properly executed. It is not the nature of the particular 
question of law involved, but the fact that i t  involves a question of law, 
which renders the witness incompetent to answer such a question. 

Although concurring with the Court, I have discussed this matter i n  
a separate opinion because i t  is considered by me as very important to 
preserve the true and proper distinction which separates competent from 
incompetent evidence; otherwise, great injustice may be done in  the trial 
of causes. 

Cited:  W a d e  v. Telephone Co., 147 N.  C., 225; Davenport v.  R. R., 
148 N. C., 295; W i l k i n s o n  v. Dunbar,  149 N. C., 28;  Lumber  Co. I;. 

R. R., 151 N. C., 220; H a r p e r  v. Lenair ,  152 IS. C., 731; B o n e y  v. R. R., 
155 N. C., 105; Daniel v. Dixon,  161 N. C., 380; R e n n  v. R. R., 170 
N. C., 141. 

T. J. LIIcDUFFIE v. SEABOARD AIR LINE RAILWAY. 

(Filed 6 November, 1907.) 

Railroads-Penalty-Failure to Furnish Cars-North Carolina Corporation 
Commission Rules. 

The defendant railway company is not liable for the penalty for failure 
to furnish cars to those who apply in writing or make the deposit under 
Rule 9 of the North Carolina Corporation Commission, when the company 
is not allowed the four days therein specified within which to furnish 
them, notwithstanding the railway company did not furnish them for 
twenty-three days. 

ACTION to recover penalty for failure to furnish cars as provided by 
Rule 9 of the Corporation Commission, tried before Webb,  J., and a 
jury, at  August Term, 1907, of CHATHAX. 

The court submitted these issues : 
"Did the plaintiff apply in  writing for the car, as alleged?" Answer : 

"Yes." 
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"Did the defendant fail to furnish the car, as alleged?" Answer: 
"Yes ; twenty-three days." 

(398) '(What amount is plaintiff entitled to recover 2" Answer : 
"Twenty-three dollars, including Sundays." 

From the judgment rendered the defendant appealed. 

Day,  Bell d Allen and Womack,  Hayes d2 Bylzum for defenclant. 
Plaintiff not yepresented i n  this Court. 

BROWN, J. The provision made by the Corporation Commission to 
compel carriers of freight to furnish cars within four days, as em- 
bodied in  Rule 9 of the Commission, has been superseded by the act 
of Assembly of 1907, ch. 217, sec. 3, which went into effect 1 July, 1907, 
after plaintiff's alleged cause of action accrued. 

The learned counsel for the defendant contends, in an argument of 
much force: (1) That the regulation is unreasonable, in  that it fixes 
an arbitrary time within.which the cars are to be furnished, allows no 
excuse or exception, and fixes no limit to the penalties that may be in- 
curred. (2)  That the Conimission had no power to make it. ( 3 )  That 
the shipper himself did not comply with it. 

I t  is true, as contended, that the Supreme Court of the United States 
did hold a statute of Texas unconstitutional and void which required 
railroad companies to furnish cars within six days in  unlimited num- 
beys, within a time arbitrarily fixed by the statute and without regard 
to the circumstances or facilities of the company. R. R. v. Mayes, 201 
U. S., 329. I n  conimenting upon the unreasonableness of the statute, 
the Court says: "It makes no exception in cases of a sudden conges- 
tion of traffic, an actual inability to furnish cars by reason of their 
temporary and unavoidable detention in  other States or in  other places 
within the same State. I t  makes no allowance for interference of 
traffic occasioned by wreck$ or other accidents upon the same or other 
roads, involving a detention of traffic, the breaking of bridges, accidental 

fires, washouts, or other unavoidable consequences of heavy 
(399) weather. I n  that case the Court held i t  to be an unreasonable 

regulation of interstate commerce. I n  this case the car was not 
to be used in  such commerce, but wholly within the State, viz., for trans- 
porting logs from Colon, 1\'. C., to Raleigh, N. C. 

Whether we will follow the persuasive force of that authority in 
passing upon a matter of intrastate commerce, we need not and do not 
now determine. Kor need we pass upon the power of the Commission 
to make such a rule, as we are with the defendant upon its third propo- 
sition. 

I n  this case i t  appears that the plaintiff applied in  writing on 3 
January, for a car to be furnished "by 5 January, 1907." The rule 
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. 
allows the carrier four days in which to furnish cars to those who apply 
in writing and make the deposit. This application required the car to be 
furnished within two days. The defendant was not, therefore, required 
to fill it, and incurred no penalty for its failure to do so. 

The plaintiff is not entitled to recover, and the defendant's motion 
should have been granted. 

Action dismissed. 

Cited: S.  c., post, 400. 

T. J. McDEFFIE ASD C. D. WOMACK v. SEABOARD AIR LINE RAILWAY. 
(Filed 6 November, 1907.) 

ACTION to recover a penalty, under Rule 9 of the Corporation Com- 
mission, for failure to furnish a car, tried before Webb, J., at August 
Term, 1907, of CHATHAM. 

From the judgment rendered, the defendant appealed. 

Day, Bell & Allen and Womack, Hayes & Bynum for defendbnt. 
Plaintiff not represented in this Court. 

BROWN, J. The record discloses that the order for the car is (4001) 
dated 8 December, 1906, and requires that the empty car be fur- 
nished by 10 December, 1906. For  the reasons given i n  McDufie v. 
Railway, ante, 397, the plaintiff is not entitled to recover, and defend- 
ant's motion should have been granted. 

Action dismissed. 

L. C. T-4YLOR ET AL. V. THE SEABOARD 9IR LINE RAILWAY. 

(Filed 6 November, 1907.) 

1. Railroads-Trustees of Church-Nuisance-Permanent Damages. 
An action by the trustees of a church for permanent damages against 

a railroad company, caused by the propinquity of its terminal and depot 
to the church, and the manner of its use, will not lie, whether the railway 
company acquired the property by purchase or condemnation proceedings. 

2. Same-Damages-Lawful Exercise of Rights-Nuisance-Specific Allega- 
tions-Demurrer. 

Personal interests and comfort must yield to'public necessity or con- 
yenience, and the lawful operation of a railway, with reasonable care, is 



not an actionable nuisance. Therefore, a 'demurrer will be sustained to a 
complaint which does not point out in a specific manner the particulars 
wherein the defendant has exceeded its legal or chartered rights. 

3. Same. 
A demurrer will be sustained to a complaint in a suit brought by the 

trustees of a church against a railroad company alleging that the defend- 
ant, in the use and operation of its railroad at  its terminal, wantonly and 
negligently created and maintained its terminal and premises contiguous 
to plaintiff's lot on the opposite side of the street therefrom, so as to 
greatly endamage the church and manse and to render them less valuable 
as a place of worship and residence, without specifying any act which 
the railroad did not have the lawful authority to do, or that it needlessly 
and heedlessly caused the acts complained of. 

4. Same-Nuisance-Damages-Trustees of Church-Damages to Pastor, etc. 
In suit by the trustees of a church against a railroad company for the 

improper use of its terminal or depot at or near the manse of the church, 
no recovery can be had for any physical suffering upon the part of their 
pastor, his family, or the individuals composing the congregation. 

- (401) ACTION heard by Council,  J., at July Term, 1907, of GRAK- 
VILLE, upon complaint and demurrer. 

From the judgment overruling the demurrer defendant appealed. 

B. 8. Royster  and T.  Lanier  for plainiiffs. 
Day ,  Bel l  & Allen, and Graham & B e v i n  for defendant.  

BROWN, J. I t  appears from the complaint that plaintiffs are the 
trustees of the Oxford Presbyterian Church, situated, with the manse 
for the use of the pastor, on the east side of Gilliam Street, and that the 
congregation for which they are trustees have been using the property 
for religious purposes since 1833. The complaint alleges that defend- 
ant operates a line of railway to the town of Oxford, and that the ter- 
minus of the said line of railroad is within the corporate limits of the 
said town and very near the center thereof; that the freight depot and 
passenger station of the said railroad, which are used, operated, and con- 
trolled by the defendant, are on the west side of said Gilliam Street and 
nearly opposite to the said church building and dwelling, and the tracks 
of the said railroad leading to the said freight depot and passenger sta- 
tion cross said Gilliam Street very near said church and dwelling. 
Plaintiffs further aver that, in the use and operation of the said rail- 
road, freight depot, passenger station, and tracks thereon, the defendant 
has wantonly and negligently created, maintained, and permitted on its 
terminal premises contiguous to the plaintiffs' lot, and on the opposite 
side of the street therefrom, such nuisances as to greatly endamage the 
church and manse and to render them less valuable as a place of worship 
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and residence. The pleader then sets out specifically the particular acts 
constituting the alleged nuisances : 

1. By the ringing of bells, sounding of whistles, blowing off of (402) 
steam, and the loud puffing of engines, and by smoke, cinders, 
soot, dust, and foul, noxious, and offensive odors from defendant's engines 
being operated on its tracks. 

2. By odors from cars of fertilizer being moved about and left re- 
maining on the terminal tracks. 

3. By the maintenance and use of a freight and passenger depot so 
near the plaintiffs' property that the smoke, odors, noise, and vibrations 
from its engines and trains are annoying to the congregation and occu- 
pants of the parsonage. 

4. By blocking Gilliam Street with trains very near the church and 
dwelling, and obstructing the passage of the members of the congrega- 
tion desiring to attend church and the children going to Sunday-school. 

5. By  loading and unloading circuses on defendant's tracks near the 
plaintiffs' property. 

6. By running trains and shifting cars on Sunday near the plaintiffs' 
church and at the time of their regular services. 

The complaint further alleges that, by reason of the nuisances afore- 
said, the said church and dwelling have been greatly and most seriously 
damaged as a place of worship and for a residence, towit, damaged in  
the sum of $5,000. 

The plaintiffs do not seek to enjoin defendant from the use of i ts  ter- 
minal station, but to recover permanent damage, once for all, for the 
diminution i n  the value of their property, caused by the propinquity of 
the terminal and the manner of its use. I t  is alleged that the defendant 
acquired its terminal property by purchase, and not by condemnation. 
I t  is  immaterial, so f a r  as i t  affects the rights and liability of a railway 
corporation, how i t  acquired its property, whether by purchase or under 
the exercise of the delegated power of eminent domain. I t  holds the 
same rights, is subject to the same governmental regulation, and incurs 
the same liabilities to the public in  either case. 

The principal legal propositions presented on this appeal were (403) 
very fully and recently considered by this Court i n  Thomason w .  
R. R., 142 N. C., 322, and the law of nuisance, as applicable to railroads, 
is  there elaborately discussed by Mr. Justice Connor. 

Applying the principles of law, as there laid down, to the facts as 
stated i n  the complaint, we are of opinion his Honor erred in  overruling 
the demurrer. 

The several alleged acts charged against the defendant are well within 
its chartered powers, provided they are performed with reasonable care. 
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I t  is out of the question, in this advanced age, to apply to railways, 
our great arteries of commerce, the doctrines of the common law in re- 
lation to nuisances. As an eminent judge has recently said, "A rigid 
enforcement of rules and definitions announced i n  an age that knew 
nothing of locomotives and blast furnaces would have stop&d the wheels 
of commerce, put out the fires of furnaces, and silenced the rattle of 
manufactories." Simmons, C. J., Austin v. Terminal Co., 108 Ga., 687. 

We live in  an age of progress, which requires the modification of old 
rules and their judicious application to changed conditions. Personal 
interests and comforts must yield to public necessity or convenience. 
To deny to the defendant the use of its road and terminal would be to  
exclude all railroads from our cities and towns. The extension of such 
a ruling would stop all machinery driven by steam, and restrain the use 
of coal because of its annoying smoke. 

There are thousands of manufacturing plants, mills, and other kin- 
dred establishments in  the cities and towns of this country, about which 
no complaint has been made in the courts, which would have been ad- . judged actionable nuisances according to the old view of such structures. 
We cannot afford to silence the hum of industry or destroy the city that  

has grown up around the loom. I n  the elevated railroad cases 
(404) abutting property owners recovered permanent damages arising 

from smoke and noise, but upon the sole ground that the elevated 
structures invaded the owner's easement of light and air and greatly 
interfered with means of access to his property. Speaking of those 
cases, the Supreme Court of Georgia says: "But in  no case has the 
owner of property on a cross street or a parallel street, no matter how 
close to the elevated road, been held entitled to recover, so fa r  as we 
have found. And yet i t  is almost certain, on a business proposition, that 
persons owning property abutting on cross streets have found their prop- 
erty depreciated in  value as a result of the construction and operation 
of the elevated roads." Austin v. Te~minal Co., supra. I n  this com- 
plaint there is no allegation of any physical interference with plaintiffs' 
property by defendant from which damage may flow, as in  the elevated 
cases. It is, therefore, manifest, from an unbroken line of precedents, 
that the mere establishment and proper use of a freight and passenger 
station across the street from plaintiffs' property does not constitute an 
actionable nuisance. Having been established by authority of laa., all 
damage that flows from its reasonable and proper use is damnum absque 
inju~ia. 2 Elliott on Railroads, 718; 2 Wood on Nuisance, sec. 7 5 3 ;  
R. R. v. Maddox, 116 Ga., 64; 19 A. and E. ( 1  Ed.), 923 and 924, and 
cases there collected. 

And i t  further follows that injuries and inconveniences to those who 
reside near this terminal, from noises of  locomotive^, shifting of cars, 
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loading and unloading freight, smoke, and the like, which result from . 

the necessary and therefore proper use and conduct of the terminal, are . 
not actionable nuisances, but are the necessary concomitants of defend- 
ant's franchise. Wood Railroads, p. 722; Besenzan, v. R. R., 50 N. J. 
Law, 235; R. R. v. Xpeel; 56 Pa., 325. 

While we hold that a railway lawfully operated with reasonable care, 
however disagreeable i t  may be to the residents of the neighbor- 
hood, is not an actionable nuisance, we are far  from holding that (405) 
i t  cannot be so operated and conducted as to become one. 

The Baptis t  Church case, 108 U. S., 317, is a weighty and often cited 
authority illustrative of the lawful and unlawful use of railroad prop- 
erty. The railroad had located an  engine-house away from its business 
terminal, close under the eaves of the church windows, and had erected 
sixteen smokestacks, lower than the church windows, almost up against 
them and so constructed that the volunie of smoke from each stack 
poured directly into the body of the church. The S u p ~ e m e  Court of 
the United States applied the law of nuisance, wholly independent of 
reasons of public policy and business convenience, for no such con-. 
siderations required the construction of a roundhouse immediately 
under the eaves of a church. But in  that case the Court holds that, for 
all usual and necessary noises and inconveniences occasioned by the 
operation of the railway, as such, in the discharge of its public duty, a 
property owner cannot recover. When railroads so conduct their opera- 
tions that they needlessly and heedlessly cause suffering and inconven- 
ience, their statutory authority will not protect them. Such grant of 
power does not give railway corporations an unbridled license to use their 
own property as they please without consideration for the rights and 
property of others. If i t  did, then, instead of being the servants of the 
public, they would be its masters. Railroad companies have been held 
liable for creating an actionable nuisance in  using defective engines which 
scatter great and unnecessary quantities of sparks, cinders and smoke; 
for continued and unnecessary noises and disturbance from shrieking 
whistles and hissing steam; for maintaining their stations, depots and 
cattle yards in  a filthy condition; for maintaining coal chutes and 
roundhouses a t  improper places and operating them so carelessly and 
noisily as to create a nuisance. I n  such and other like contingencies 
their charters afford them no protection. 

Speaking of a railway terminal becoming a nuisance, the Su- (406) 
preme Court of Georgia says: "Although properly constructed, 
its negligent and improper operation might produce noises, smoke, cin- 
ders, etc., largely in  excess of what would result from its proper opera- 
tion, and thus create specific nuisances which the plaintiff might en- 
join." R. R. v. Maddox, supra. I n  their complaint these plaintiffs 
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have specified as actionable nuisances those general things which the 
defendant, under its charter;has the right to do, without stating in any 
particular wherein the defendant has done them injury in  an unneces- 
sary, improper, and unlawful manner, thereby exceeding its chartered 
powers. The defendant may do these lawful acts in  an unlawful man- 
ner;  and if so, i t  may commit an actionable nuisance; but if i t  per- 
forms them in a proper manner, the act is lawful and not actionable, 
although disagreeable. The complaint should have pointed out i n  a 
specific manner the particulars wherein the defendant has exceeded its 
legal authority. 

"A complaint which alleges negligence i n  a general way, without set- 
ting forth with some reasonable degree of particularity the things done, 
or omitted to be done, by which the court can see that there has been a 
breach of duty, is defective and open to demurrer. 

"Whilq pleadings are to be liberally construed, they are to be so con- 
s t r u d  as to give the defendant an opportunity to know the grounds 
upon which i t  is charged with liability." Thomason, v. R. R., supya. 

For instance, the complaint charges as a nuisance the running of 
trains and shifting of cars on Sunday, at  the time of the regular church 
services. Bs set out in  the complaint, these acts do not, per se, consti- 
tute an actionable wrong, for the statute expressly confers upon railway 
companies the right to operate their passenger, express and mail service 
on Sundays, as well as freight trains run for the purpose of transport- 

ing fruits, vegetables, live stock, and perishable freight. And when 
(407) there are not sufficient cars of live stock or other perishable 

freights to make a complete train or section of a train, the com- 
pany may add cars loaded with other freight to complete it. Revisal, 
see. 2613. 

The loading and unloading of freight trains on Sunday is  expressly 
prohibited, and consequently the shifting and movingb of freight cars on 
that day would be unnecessary, unless they should be in the way of a 
passenger train, and this should be anticipated and guarded against 
as much as possible. The complaint should specify wherein the defend- 
ant is violating the statute, and wherein i t  is creating an unnecessary 
and unjustifiable noise and disturbance on the Sabbath Day. 

I n  our view of the law the plaintiffs cannot in any event recbver 
permanent damage for the depreciation of their property by reason of 
the establishment of the railway terminal on Gilliam Street, opposite 
it. I f  they can allege and prove unlawful and unwarranted acts and 
conduct by defendant in the management of its terminal which amount 
to a nuisance, they may enjoin the further commission of such acts, as 
well as recover such temporary damage as their property has sus- 
tained thereby. As trustees they could not recover for any physical suf- 
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f e r i n g  upon  t h e  p a r t  of the i r  pastor, his  f a m i l y  o r  t h e  individuals com- 
posing t h e  congregation. 

A s  t h e  case i s  to  be remanded, we will  direct that have 
leave t o  replead a n d  file another  complaint,  if so advised, a n d  if not  
advised, t h e  case will  be dismissed. 

Reversed. 

Cited: 8tato.n v. R .  R., 147 N.  C., 444; s. c., 163 N .  C., 434; R. R. v. 
Goldssboro, 155 N. C., 370; Rhodes v. Durham, 165 N.  C., 686. 

STBTE v. JOSHUA HARRISOX. 
(408) 

(Filed 17 September, 1907.) 

1. Removal of Causes-Counties-Duty of Court-Objections and Exceptions. 
?Then a cause is ordered removed from one county to another, the lam 

imposes upon the court the duty of selecting the county to which the 
cause shall be removed. When the court states that  the counsel for the 
prosecution could name any county in the district except a certain one, 
which they do, and the defendant interposes no objection o r  does not 
except thereto, he is deemed to have acquiesced. If excepted to in  apt  
time, whether reversible error had been committed, and a new Ma1 ordered, 
Quawe. 

2. Evidence-Maps. 
A map may be used by a witness to explain his testimony and enable 

the jury to understand it ,  though i t  may not be admitted in  evidence; 
and a witness may show thereby the location of his residence when such 
is  material and relevant. 

3. Indictment-Kidnapping-Evidence-Circumstanta Evidence. 
When the State relies on circumstantial evidence in  a n  indictment 

against defendant for kidnapping a boy, i t  is competent to show by a wit- 
ness that  the defendant was a neighbor of the boy's parents, and, know- 
ing thereof, took no part in the general search instituted by the neighbors, 
in  which several hundred persons participated, such being a circumstance, 
though slight, in the chain of evidence. 

4. Same-Kidnapping-Evidence-Circumstantial Evidence-Exclusion. 
I n  a n  indictment for kidnapping a child, the State must establish the 

fact that  the child had been actually carried away, a s  well a s  that  the 
defendant did i t ;  and, circumstantial evidence being relied on, the force 
of evidence of this character, though slight in any one circumstance, is 
materially strengthened by the total absence or vestige of any other 
agency. Hence, evidence is competent tending to prove that  the child 
could not have been lost in a sound not fa r  from his residence, "for that 
i t  is a harbor for boats," and that  "there are  usually plenty of fishermen 
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and gunners on the sound and fishermen near the wharf"; also, "that 
the woods for miles around had been scoured in vain by hundreds of 
searchers," if such evidence, taken in connection with the other evidence 
of time, place, motive, opportunity, and conduct, concur in  pointing out 
the accused as  perpetrator of the act. 

5. Same-Evidence-Newspaper Articles-Declarations. 
After a conversation between witness, the father of the lost child, and 

the defendant, brought out without objection on direct examination, con- 
cerning an article published in a newspaper, in which the defendant said 
the kidnapping idea was absurd, and requested witness to contradict it, 
and, upon cross-examination, witness was handed a newspaper containing 
a n  article headed "Kidnapped," and requested to say if it was the article 
referred to, to which he replied i t  was, it  was not error to exclude the fur- 
ther question on cross-examination, whether the paper did not contradict it 
the next day. The direct examination was evidence of the declaration 
of the defendant, and the subject of the newspaper article, introduced by 
defendant himself, and his statements, a re  competent evidence against 
him. 

6. Appeal and Error-Attorneys-Improper Remarks-Objections and Excep- 
tions. 

The Supreme Court will not correct the errors of the trial judge, or 
the conduct of the attorneys during the trial, or their use of improper or 
offensive language, unless proper exceptions were made upon the trial a t  
the tipe. 

7. Same. 
The Supreme Court will not correct the errors of the trial judge unless 

duly excepted to, nor the improper or offensive language used by attor- 
neys during argument upon the trial, unless called to the attention of 
the court below and he fails to correct it. Objections and exceptions to 
the conduct of the counsel taken for the first time on appeal a re  too late. 

8. Appeal and Error-Jurors-Outside Influence-Applause of Crowd-Cor- 
rection. 

Sharp retorts and repartee of counsel in  the argument of the case, 
which bring applause from a large part of the crowd in the courtroom, 
lasting several minutes, will not be taken a s  sufficient ground for a new 
trial, when such is strongly reprimanded by the judge and there is no 
finding that there was a preconceived design and intention t o  prejudice 
the jury against the defendant, and no sufficient evidence to  support any 
such allegation, if made. 

9. Indictment-Kidnapping-Proof. 
Under an indictment for kidnapping, i t  is only necessary to prove the 

taking and carrying away of a person forcibly or fraudulently. 

10. Indictment, Bil l  of-Sufficiency. 
A bill of indictment is  not defective which conforms to a statute making 

the particular act  a n  offense, and sufliciently describes i t  by terms having 
definite and specific meaning, without specifying the means of doing the 
act. Such is sufficient if i t  charges the act itself, without its attendant 
circumstances. 
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CRIMIXAL ACTION, tried a t  March Term, 1907, of PASQUOTANK, (410) 
before W. R. Allen, J., and a jury. 

The incident charged the felonious kidnapping, on 13 February, 1905, 
of one Kenneth Beasley, a boy child 8 years of age. The jury rendered 
a verdict of guilty. From the judgment of the Superior Court, the de- 
fendant appealed. 

Assistant Attorney-General Clement and H. 8. Ward and W .  111. 
Bond for the State. 

Aycock & Daniels, Aydlett & Ehringhaus, and I .  M.  Meelcins for de- 
f endant. 

BROWIT, J. The indictment was returned in Currituck County, where 
the offense is charged to have been committed. The court granted the 
defendant's motiqn to remove the case for trial to another county. The 
counsel for defendant made no objection to any county except Camden. 
The court then stated that counsel for the State could name any 
county in the district except Camden. Pasquotank County was then 
named by counsel for the State and adopted by the court. No objection 

1 was made by counsel for defendant, and no exception taken at  the 
time. As the defendant took no exception, he acquiesced in  the action 
of the court, and cannot now be heard to complain. Had  the de- 
fendant objected at  the timej his Honor doubtless would have corrected 
the error and selected the county himself. The practice of allowing 
either party to select the county when a cause is removed for trial is 
not to be commended, and, if excepted to a t  the time, might possibly 
be regarded as reversible error, necessitating a new trial. The law 
imposes upon the court the duty of selecting the county, and this duty 
cannot be delegated to others. 

There are eight exceptions in the record to the rulings of the court 
upon evidence offered, all of which we have examined with that 
care which the importance of this case demands. We find no (411) 
error pointed out by the exceptions of such a character as would 
justify us i n  awarding a new trial, and all of the exceptions need not 
be commented upon in this opinion. 

The witness Beasley was permitted to take up a map and show the 
location of his residence. The court permitted the witness to use the 
map to explain his evidence. The defendant's exception thereto cannot 
be sustained. The map was not admitted in evidence, but i t  was compe- 
tent for the purpose of enabling the witness to explain his testimony 
and enable the jury to understand it. Diagrams, plats, and the like are 
of frequent use for this purpose in  the trial of causes, and for such pur- 
pose the use of the map was admissible. Dob~on v. Whisenhant; 101 
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N. C., 645; Riddle v. Ge~mantown, 117 N. C., 387; S. z3. Whiteacre, 
98 N. C., 753; 5'. v. Wilcox, 132 N. C., 1135. 

I t  was in  evidence that defendant was a neighbor of the boy's parents, 
and defendant excepts because a witness was permitted to state that 
defendant took no part in  the general search instituted by the neighbor- 
hood, in  which several'hundred persons participated. We see no objec- 
tion to this, and his Honor's ruling is supported by S.  v. Wilcox, 132 
N.  C., 1128. I t  is only a very slight circumstance, it is true, but facts 
which are but slight evidence standing alone should be admitted when 
the State relies upon circumstantial evidence, if they, with the other 
facts proved, bear upon the offense charged. S. u. Rhodes, 111 N. C., 
647. 

Exceptions 4, 5, 6, and 7 relate to the introduction of evidence tend- 
ing to prove that the boy could not have been lost in the sound, not 
fa r  from his residence; that "many people frequent .the sound"; that 
"it is a harbor for boats"; "there are usually plenty of fishermen and 

gunners on the sound, and fishermen usually fish near the wharf." 
(412) The State was endeavoring to prove by circumstances that the 

boy had been carried away. To that end evidence was offered 
that the woods for miles around had been scoured in  vain by hundreds 
of searchers. The State then undertook to demonstrate the great im- 
probability that the boy was lost in the near-by water. We see no 
objection to this proof. I ts  value was f o r  the jury. I t  was a circum- 
stance, slight though i t  may be, tending, with other evidence, to estab- 
lish the contention that the boy had not been lost in the woods or 
drowned along the shore of the sound. I t  was incumbent upon the 
State to establish the fact that the boy had been actually carried away, 
as well as to prove that the 'defendant did it. I n  this connection the 
language of Mr. Justice Connor in  S.  v. Wilcox, 132 N.  C., 1143, is 
very pertinent: "In a criminal case, where all the circumstances of 
time, place, motive, means, opportunity, and conduct concur in  point- 
ing out the accused as the perpetrator of an act of violence, the force 
of such circumstantial evidence is materially strengthened by the total 
absence of any trace or vestige of any other agent." 

Upon the examination of S. M. Beasley, a State's witness and father 
of Kenneth Beasley, the following conversation with defendant was re- 
ceived in  evidence on behalf of the State, without objection: "Harrison 
asked me if I had seen the article in  The Xews and Observer, and what 
I thought of it. I said, 'I don't know what to think of it.' He  said, 
'Don't you think i t  is a batch of lies?' I said, 'I don't know whether 
it is or not.' Then he asked me if I would not write an article to The 
News and Observer and criticise this article referred to as untrue. I 
told 'him I was very particular as to what I said, especially what I 
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wrote for the public, as I wanted to get my boy back if possible. He 
said, ' I t  is perfectly absurd to entertain the kidnapping idea.' I said, 
' I t  does not seem to me absurd to entertain any idea, in  view of the 
fact that we have had so diligent a search for two weeks and have failed 
to find any trace of him whatever.' H e  said, 'If your son was 
kidnapped, some of your neighbors did it.' I said, 'I don't know (413) 
who did it, but, I would like to get him back if possible, and I 
would not write anything to The .?Yews and Observer.' Then he drove 
on. I Dresume he was referring to the article i n  The ATews andl Ob- - 
server which suspected him as being the party who took the child. 
Such an  article was published some time, I think, during the week be- 
fore this conversation. I did not go back to Raleigh. I did not publish 
the article, and do not know who did." Upon cross-examination by 
defendant's counsel, the witness was handed a newspaper containing an 
article headed "Kidnapped," and requested to say if i't was the article 
referred to. Witness answered that i t  was; and defendant's counsel 
then asked, "Did the paper next day contradict i t  2" The State objected 
to the last question, and i t  was excluded. We see no error in  this rul- 
ing. The .evidence i n  chief to which this was intended as a response 
was not only not objected to by defendant, but consisted almost en- 
tirely of the declarations of the defendant in  a conversation with 
Beasley. The subject of the newspaper articIe was introduced during 
that conversation by the defendant himself, and his statements are 
competent evidence against him. The State did not offer the declara- 
tions of The News and Observer, but the declarations .of the defendant. 

.These were competent evidence, and i t  was plainly incompetent to un- 
dertake to reply to them by the subsequent declarations of the news- 
paper. Whatever value the general public may or may not set upon 
the statements of The Sews  and Observer, we know of no law as yet 
which constitutes them evidence of a fact on the trial of an indictment 
in  a court of justice. 

The defendant took several exceptions to the conduct of the argument 
upon the part of counseI for the State. During the argument the 
solicitor asserted that the defendant was a bad man, as shown by the 
evidence, and said the indictment was found in Currituck County and 
he was being tried in  Pasquotank. The court, without objection 
by defendant, stopped him and stated that i t  was not proper to (414) 
comment on the removal of the cause, and that the jury could not 
consider it. The solicitor made no further reference to the removal. 
I n  view of the very prompt action of the court in  correcting the error of 
the solicitor, we see no ground for complajnt, so f a r  as the court is con- 
cerned. The same can be said as to the exception to comments of 
counsel that defendant failed to testify. The court corrected this error 
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of counsel in  a very effective and impressive manner. We undertake to 
correct the errors of the judge, and not those committed by attorneys. 
Their errors are to be corrected by the trial judge, and when he fails 
in  his duty i t  becomes a ground of exception.   he other exceptions to 
the conduct of the armment must likewise be overruled, for the reason 
that counsel for defeidant failed to call the court's ittention to the 
alleged objectionable language, and failed to note an exception thereto. 
I t  is too late after the trial is over to note such objeotipns and excep- 
tions for the first time in  the case on appeal. I t  is but fair to the judge, 
and in  the interest of the proper administration of justice, that he 
should have the opportunity to admonish counsel if they depart in the 
argument from the proper measure of an aduocate's duty. 8. v. Suggs, 
89 N. C., 527; S. v. Brown, 100 N. C., 519; S. v. Tyson, 133 N. C., 695. 

The defendant excepts because, during the argument of the solicitor, 
the defendant's counsel interrupted him to correct a statement. The 
solicitor made a sharp retort, whereupon a large part of the crowd i n  
the courtroom broke into applause, which lasted several minutes. We 
find that the court reproved the audience in  strong terms for the mis- 
conduct, required the solicitor to suspend his speech until i t  could be 
investigated, and called the officers before the court and inquired of 
them as to who engaged i11 the applause. One man was arrested and 
sentenced to five days in  jail. We do not think this demonstration 

warrants us in granting a new trial. I t  is far  from being such a 
(415) public manifestation of hostility to the defendant as occurred 

upon the trial of Wilcox (131 N. C., 707). I n  that case a new 
trial was ordered, because i t  appeared that about one hundred people 
left the courtroom in a body and rang a fire-bell, with the fixed inten- 
tion to destroy the force of the remarks of the defendant's counsel and 
distract the attention of the jury; but that case differed from the one 
at bar, inasmuch as the judge there found as a fact that the demon- 
strations were made for the purpose of breaking the force of counsel's 
argument and to prejudice the defendant's case. I n  this case there is 
no finding that there was a preconceived design and intention to preju- 
dice the jury against defendant, and no sufficient evidence to support 
any such allegation. The applause seems to have been evoked by 
the tilt between counsel. I t  is sometimes the case that in  hotly con- 
tested cases the sharp repartee and cross-firing of counsel bring laughter 
or applause from the audience, which is, of course, promptly checked 
by the judge. I t  is not always evidence of deep-seated hostility to 
either one party or the other. I t  has been held in  other States that, 
where a disturbance is made i n  a courtroom for the purpose of prejudic- 
ing the jury, and where the presiding judge pays no attention to the 
interruption, a new trial will generally be granted. Cartwright v. 
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State, 16 Texas App., 473; Raines v. State, 81 Miss., 489. The new 
trial  was granted in  those cases, not solely because a f  the disturbance, 
but because the trial judge failed to do his duty in  correcting its effect. 
I n  this case, however, the court rebuked the audience i n  strong terms 
for their misconduct, and imprisoned one man, and, in addition thereto, 
i n  his charge to the jury used these words: "You would be unworthy 
to sit in  the jury box if you permitted the applause of the crowd or 
any sentiment of the audience to sway you the breadth of a hair from 
the path of duty." We have no doubt that these impressive words from 
an upright and fearless judge, preceded as they wePe by summary pun- 
ishment upon an  offender, had far more influence upon the minds 
of the jury than the impulsive conduct of some of the audience. (416) 

The defendant handed up a number of prayers for instruction, 
many of which were practically given by the court, and those which 
were refused the defendant was not entitled to. The defendant re- 
quested the court to instruct the jury that there is no sufficient evidence 
to justify a conviction. The State relies upon a chain of circum- 
stances proven by different witnesses, no one of which, standing alone, 
would be sufficient to convict, but when taken together, the State con- 
tends, they point strongly to the defendant's guilt. I t  must be admitted 
that the circumstances in evidence point to the guilt of the defendant, 
and that there is not a circumstance which points to any other person. 
To set them out would be of no value as a precedent, and would unduly 
lengthen this opinion. I t  is not for us to say that the defendant should 
or should not have been convicted upon this evidence, as the jurors are 
the triers of the fact, and not the court. They have rendered their 
verdict of guilty, and, measured by the standard prescribed by law, his 
Honor committed no error i n  not withdrawing the case from their con- 
sideration.   his evidence is not so slight aLd inconclusive as that in  
no reasonable view of i t  ought the jury to convict. S.  v. Atkinson, 93 
N. C., 519. The evidence, as a whole, raises much more than a mere 
conjecture or suspicion, and the case comes within the general rule 
that, if there be any evidence tending to prove the guilt of the accused, 
the weight of i t  must be left to the jury. S. ?j. Vimon, 63 N. C., 335; 
S. v. Rhodes, 111 N .  C., 650; 8. v. Wilcoz, supra. Defendant excepts 
to  the refusal of the court to give the following instruction: "The 
word 'kidnap' has a technical meaning. I t  is dekved from the com- 
mon law and must be interpreted according to its technical meaning 
at  common law, and its meaning a t  the common law and under our - 
statute is, to tak'e and carry away any person, forcibly or fraudu- 
lently, beyond the boundaries of the State." The court in- (417) 
structed the jury that, "By kidnapping is meant the taking and 
carrying away of a person, forcibly or fraudulently." The character- 
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istics and limits of this offense 'are somewhat differently drawn by 
legal writers. Blackstone and some other English authorities define 
kidnapping to be the "forcible abduction or stealing away of a man, 
woman, or child from their own country and sending them into an- 
other." I n  1 East Pleas of the Crown, 429, i t  is described as "the most 
aggravated species of false imprisonment+' and defined to be "the steal- 
ing and carrying away or secreting of any person." "The Supreme 
Court of New Hampshire," says Bishop, "niore reasonably, and ap- 
parently not in  conflict with actual decisions, held that transportation 
to a foreign country is not a necessary part of this offense." 2 Bish. 
New Crim. Law, sec. 750. The case referred to is 8. v. Rollins, 8 N .  
H., 550, and sustains the author's text. Bishop states the better defini- 
tion of kidnapping to be "false imprisonment aggravated by conveying 
the imprisoned person to some other place." Ibid. See, also, Eber7ing 
v. State, 136 Ind., 117; S. v. Leuth, 128 Iowa, 189; Haddon v. People, 
25 N.  Y., 373; 5 Words and Phrases, p. 3928, and cases cited. We 
think that the exception cannot be sustained. 

I t  is further objected that the bill is defective in  that it fails to set 
out "facts and circumstances stating the offense." The bill need not 
set out the circumstances attending the commission of the offense. I t  
is sufficient if its allegations pursue the language of the statute creat- 
ing the offense and prescribing its essential elements. S. v. George, 
93 N.  C., 567. I n  S. 11. Stnnton, 23 N.  C., 424, Chief Justice Rufin 
says: "When a statute makes a particular act an offense, and suffi- 
ciently describes i t  by terms having a definite and specific meaning, 
without specifying the means of doing the act, i t  is sufficient to charge 

the act itself, without its attendant circumstances." A careful 
(418) review of the whole record convinces us that no reversible error 

has been committed. 
No error. 

Cited: S. v. Leeper, 146 N. C., 658, 661; S. v. Whedbec, 152 N.  C., 
781; S. v. Nowell, 156 N .  C., 651; S. v. Corbin, 157 N. C., 620; 8. v. 
Arlington, ib., 646 ; S. v. Hinton, 158 N. C., 627 ; S. v. Vann, 162 N. C., 
540; S. v. Rogers, 168 N .  C., 114; S. v. White, 171 N.  C., 786. 
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STATIC v. SOL. HERRISG. 

(Filed 10. October, 1907.) 

1. Spirituous Liquors-Place of Delivery the Place of Sale-Statutes-lnter- 
pretation. 

Chapter 350, Laws 1901, prohibits the sale of spirituous liquors in Pen- 
der County, Chapter 498, Laws 1903, makes the place of delivery the 
place of sale. Revisal, see. 2080, extending the provisions of the last- 
named statute to forty-seven counties, not including Pender County, does 
not repeal the local law relative to Pender County, as by express provi- 
sions of Revisal, sec. 5458, the Revisal shall not repeal any act prohibiting 
or regulating the sale of liquors in any particular section of the State. 

2. Same-Legislative Power-Constitutional Law. 
The liberty of contract yields readily to any of the acknowledged pur-. 

poses of the police power. The Legislature has the authority, and it is 
not unconstitutional, to make the place of delivery the place of sale in a 
county where the sale of spirituous liquor is prohibited. 

3. Same-Instructions, 
I t  was not error in the court below to refuse to instruct the jury that, 

if they believed the testimony, the defendant was not guilty under an 
indictment for selling spirituous liquor in prohibited territory, when the 
testimony showed that there was a sale of such liquor to defendant and 
others, a delivery thereof made to him in prohibited territory, and that 
he aided and abetted such unlawful sale to others in taking orders for 
the whiskey and having same delivered to the other purchasers. 

INDICTMENT for  u1dawfuI sale of spirituous liquors in  Pender County, 
same being prohibition territory, tried by Long, J., and a jury, a t  March 
Term, 1907, of PENDER. 

Solicitor Jones, the alleged vendee of the liquor, testified fo r  (419) 
. the  State as  follows: "On Wednesday or Thursday I gave de- 
fendant 50 cents to send for  some liquor, and 4 cents to pay express. T 
gave him the 54 cents the morning he sent off the order. I got the 
liquor on Saturday following. I went to the stables and got the liquor. 
Sol. was there, and I got my  liquor; I got a quart of gin. The  arrange- 
ment we made with defendant about sending for the liquor was on 
Wednesday or Thursday. J i m  Johnson, Ellis Taylor, and Amos Grady 
were present when we made the arrangement to send for the liquor. 
Defendant was going to order some for himself, so we all gave h im the 
money-50 cents each, and 4 cents express from Wilmington. De- 
fendant was to send for the liquor. The liquor came on Saturday 
morning following, i n  the daytime. The box was open when I got to 
the stable. Defendant and Amos Grady were there when I got there. 
When I got there Sol. said:  'It has come, and you all know what you 
ordered.' I picked mine u p  out of the box and took it and went 
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home. J i m  Johnson, Ellis Taylor, and Amos a r a d y  were present when 
I' gave defendant the money. The others gave defendant same amount 
a t  the same time, in this town. When I saw the liquor i t  was at  John- 
son's stables; it was i n  a box; I got i t  out. All the bottles had the names 
of the owners upon them, and I did not see any bottles unmarked. My 
bottle was wrapped in  a paper and name on bottle. Ellis Taylor got 
his a t  the same time that I got mine." 

There was further testimony, as follows: 
William Hand (cross-examination) : "I saw a negro carrying a box 

to the stables; cannot say who the man was carrying the box; he was 
250 yards away from me. Four bottles had been taken away when I 
got there; seven remained in  the basket, covered with a bag. Solicitor 
Jones and the three other witnesses each had liquor. I examined the 
box when i t  came in, and i t  had express tags on i t  from Wilmington, 
K. 0. Defendant told me he had not made a cent on the whiskey, and 

ordered i t  to come in his box, but each bottle was labeled in the 
(420) name of the person to whom i t  belonged; that he sent the order 

to Sternberger Bros., Wilmington, N. C., and they packed and 
shipped th% whiskey, as above stated, to him ad Burgaw. Sternberger 
Bros. are licensed barkeepers in  the city of Wilmington, N. C." 

Defendant requested the court to charge the jury that, if they believed 
the testimony, they would render a verdict of not guilty, which was 
refused, and defendant excepted. Verdict of guilty, and from the judg- 
ment on the verdict defendant appealed. 

Assistant Attorney-General Clement for the State. 
Stevens, Beasley & Weeks for defen8unt. 

HOKE, J., after stating the case: Chapter 350, Laws 1901, prohibits 
the manufacture or sale of spirituous liquors i n  the county of Pender, 
and chapter 498, Laws 1903, makes the place of delivery of such whiskey 
in said county the place of sale. Section 2080, Revisal of 1905, which 
extends and applies this last regulation to forty-seven counties in the 
State, and to certain townships in  some additional counties, does not 
include the county of Pender, and might probably have the effect of 
repealing the local law just referred to but for the express provision else- 
where found in  the Revisal itself (section 5458), to the effect that the 
Revisal shall not repeal any act prohibiting or regulating the sale of 
liquors in  any particular section of the State, etc. 

We have it, then, that the sale of liquors is unlawful within the 
county of Pender, and the further statutory regulation that the place of 
delivery of whiskey within said county shall be the place of sale. The 
validity of this regulation, popularly known as the "Anti-jug Law," has 
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been upheld with us by direct adjudication (8. v. Patferson,  134 N.  C., 
612), and the decision on this question, we think, is well considered. 
We see no reason, as a general proposition, why the Legislature 
cannot make the place of delivery the place of sale as to all con- (421) 
tracts entered into after the enactment of such a law: and cer- 
tainly a statute of this kind is valid to the extent required for the proper 
exercise of the police power, as here. Page on Contracts, sec. 1778; 
Freund on Police Power, see. 499 ; S. v. Goss, 59 Vt., 266. I n  Page on 
Contracts i t  is said: "The power to regulate contracts is at  least as 
wide as the police power, and has been assumed to be the same thing." 
And in  Freund, sec 499 : "The liberty of contracts yields readily to any 
of the acknowledged purposes of the police power." This, then, being a 
valid regulation, we think the evidence, if believed, shows a clear case 
of guilt on the part of the defendant'; and the court was right in refusing 
to give the defendant's prayer for instruction. The testimony tended 
to establish that there was a sale of whiskey by Sternberger Bros., of 
Wilmington, N. C., to Solicitor Jones, the person named in  the bill of 
indictment, completed by delivery at  and in  Pender County, and that 
defendant aided and abetted such unlawful sale, in taking the orders, 
procuring the whiskey, and having same delivered to the purchaser, as 
charged in  the bill of indictment. S. v. Johnston,  139 N .  C., 640. 
There is 

No error. 

Cited:  V inegar  Co. v. Hazun, 149 N .  C:, 356; 8. u. Burchjield, ib., 
541; S. v. Al len,  161 N.  C., 234; S.  v. W d k e m o n ,  164 N.  C., 449; 8. v. 
Cardwell,  166 N.  C., 316; S. v. Bailey, 165 N .  C., 171, 172. 

I STATE V. NATHAN TISDALE. 

I (Filed 10 October, 1907.) 

I Indictment-Spirituous Liquor-Sale-License-Evidence. 
An indictment for the sale of spirituous liquor in prohibited territory 

must charge a sale to some person by name or to some person unknown 
to the jurors. When the bill is faulty in this respect, Revisal, sec. 2060, 
providing that the possession of a license, or issuance to any person of a 
license to sell, etc., by the Department of Internal Revenue, shall be prima 
f n c ~  evidence that such person is guilty of doing the act permitted by the 
license, is insuEcient, such charge being too general, and it being neces- 
sary that the facts constituting the offense be set forth. 

WALKER, J., concurring ; CLARK, C. J., dissenting. 
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INDICTMENT for the sale of spirituous liquor in prohibited territory, 
tried before Neal, J., and a jury, at June Term, 1907, of CRAVEN. 
There was a verdict of guilty. From the judgment rendered, defendant 
appealed. 

Assistant Attorney-General Clement, D. L. Ward, and L. I .  Moore 
for the 8tate. 

W.  D. McIver and! R. A. Nunn for defendant. 

BROWN, J. It is unnecessary to consider any of the exceptions taken 
by the defendant on the trial, as his exception to the bill of indictment 
is well taken, and the motion to arrest the judgment must be allowed. 
The first count charges the unlawful sale of liquor, without a license, 
to some person to the jurors unknown, in violation of the general law. 
The second count charges the unlawful sale to some person to the jurors 
unknown, within territory wherein the sale of liquor is wholly pro- 
hibited by law. The third count is as follows: "The jurors aforesaid, 
upon their oaths aforesaid, do further present: That the said Nathan 
Tisdale, late of the county of Craven, on 20 September, 1906, unlaw- 
fully and willfully did engage in and carry on the business of retail 

liquor dealer, by selling spirituous and malt liquors to divers 
(423) persons in  the city of New Bern, said city of New Bern being 

an incorporated town, where the sale of spirituous and malt 
liquors is forbidden by law, and where the majority of the qualified 
voters of said city had voted against the sale of spirituous, vinous, and 
malt liquors in said city and for prohibition, contrary to the form of 
the statute in such case made and provided and against the peace and 
dignity of the State." The State entered a nol. pros. as to the first and 
second counts. The court below overruled defendant's motion as to the 
insufficiency of the third count, and the defendant was tried and con- 
victed upon that count alone. 

This count does not charge the defendant with a sale of liquor to any 
specific person by name, nor does it charge sale to any person whose 
name is unknown to the jurors. I t  charges that the defendant did en- 
gage in and carry on the general business of a retail liquor dealer in the 
city of New Bern, where the sale of liquor is prohibited by law. 

The learned counsel for the State rely upon section 2060 of the 
Revisal to sustiin the bill. This section provides that the possession or 
issuance to any person of a license to manufacture, rectify, or sell, at 
wholesale or retail, spirituous or malt liquors by the United States 
Government or any officer thereof in any county, city, or town, where 
the manufacture, sale, or rectification of spirituous or malt liquors is 
forbidden by the laws of the State, shall be prima facie evidence that 
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the person having such license, or to whom the same was issued, is 
guilty of doing the act permitted by the said license, in violation of 
the laws of this State. There is nothing in it, or any other statute to 
which our attention has been called, or which we have been able to find, 
which supports the contention of the State. I t  is evidence the General 
Assembly never thought i t  necessary to create any such specific offense 
as carrying on the general business of retailing liquor in territory 
where its sale is entirely forbidden. I n  such territory liquor is a (424) 
contraband, and the sale of i t  is a secret transaction. The bill of 
indictment may charge a sale to some person by name, or to some person 
unknown to the jurors. I t  must charge one or the other. X .  v. Xtamey, 
71 N. C., 202. I n  an indictment for the unlawful sale of liquor i t  is not 
sufficient to charge the defendant generally with the offense of illegal 
selling. The facts constituting the offense must be set forth. 8. v. Fau- 
cett, 20 N. C., 239. "Every necessary ingredient in  the offense must be 
set forth," says Judge Dawiel for the Court, in  that case, and he then pro- 
ceeds to state the exceptions to the rule, viz., indictments against a com- 
mon barrator, a common scold, for keeping a common gambling house 
o r  bawdy-house. 

I n  8. v. Stamey the identical point is decided, as i t  was in 8. v. Fau- 
cett, both being indictments for selling liquor. I n  X .  v. Blythe, decided 
in  1835, the question seenis to have been first presented to this Court. 
I t  i s  there held, in an opinion by Chief Justice Ruf in ,  that the indict- 
ment was defective because the names of the slaves to whom the liquor 
was sold were not set out in  the bill. The learned Chief Justice says: 
"Every indictment ought to have convenient certainty as to time, place, 
and persons, and give to the accused reasonable notice of the specific 
facts charged on him, so that he may have an opportunity of defending 
himself. Here the indictment conveys no information of that sort.,' 

The same principle of criminal pleading is set forth in S. v. Ritchie, 
19 N. C., 29. The Xtamey case is cited with approval in 8. v. Pickens, 
79 N. C., 664; S.  v. Miller, 93 N.  C., 516; X .  v. Foy, 98 N.  C., 746; 
8. u. H'azell, 100 N. C!., 474; 8. v. Dalton, 101 N.  C., 683; S. v. Farmer, 
104 N.  C., 889; S .  I ) .  Gibson, 121 N.  C., 681. This rule of criminal 
pleading is recognized by the common law, and is founded upon a just 
regard for the rights of persons charged with crime. Archb. Grim. 
Prac., 41, 42. I t  is not a technical refinement of the law. Had 
i t  been, i t  would have long since been discarded and would never (425) 
have survived up to 1897, when the last opinion citing Stamey's 
case was written by the present Chief Justice. 

The reason for setting forth the name of the person to whom the . 

liquor is sold is because each sale constitutes a distinct offense, for which 
the offender may be punished. When the name of the vendee of the 
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liquor is given, the particular transaction on which the indictment is  
founded is identified. The accused then has notice of the specific charge, 
and may have the benefit of the first acquittal or conviction if accused 
a second time of the same offense. 

Judgment arrested. 

WALXER, J., concurring: I t  seems to me that the distinction between 
the sale of liquor under a general ~rohibi tory statute, of the charicter 
of that upon which this indictment was drawn, and the like offense 
when the act is ~rohibited-for instance, near a church or other place- 
is simply this: That in the former there may be repeated indictments 
for different offenses, while in the latter the crime consists in doing the 
proscribed act in or near a certain place, or within a given distance of 
a certain locality. Where there may be numerous indictments arising 
out of different offenses, as where a man sells liquor in  violation of the 
general statute, the name of the person to whom the liquor is sold should 
be given, by every elementary rule of criminal pleading which has been 
adopted, to protect the defendant from double punishment and to enable 
him to make his defense and to successfully plead his former conviction 
or acquittal, for there may be many offenses committed by the violation 
of the same law on different occasions. Not so, perhaps, where the 
offense consists in selling in  a prohibited place. I t  makes no difference 
to whom the defendant sold, so that i t  appears that he had sold $thin 
the prohibited distance of the church or other place intended to be pro- 

tected. Selling in  the prohibited place is the offense. The writer 
(426) of this opinion is not willing, a t  present and without further 

reflection, to assent to the doctrine that, even in  the latter case, 
the name of the purchaser should not be given, if known, because we 

. should always be careful to safeguard the defendant against a second 
prosecution for the same offense, as i t  is abhorrent to us, living as we 
do under a system of laws and a Constitution which forbids double pun- 
ishment, to impose two penalties for the same crime. I t  is contrary to  
the fundamental principles of the common law, to Magna Carta and to  
the Bill of Rights. Const., Art. I ;  Corn. v. Blood, 4 Gray (Mass.), 31; 
Capritz a. State, 1 Md., 569 ; Dorrnan v. State, 34 Ala., 216. We should 
be careful, therefore, to see that, in administering the criminal law, 
whether in  pleading, evidence, or practice, we do not depart from this 
manifestly just and well-established principle. The people of this State, 
who are really and substantially the prosecutors in  all criminal proceed- 
ings, do not ask that any man be punished, or even be exposed to pun- 
ishment, twice for the same criminal act. 

Justice Bynum,  who always stated a principle of law with conciseness 
and vigor, in  S .  v. Stamey, 71 N.  C., 203, says: "The purpose of setting 
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forth the name of the person on whom the offense has been committed 
is to identify the particular fact or transaction on which the indictment 
is founded, so that the accused may have notice of the specific charge 
and have the benefit of an acquittal or conviction if accused a second 
time." See, also, S. v. Elythe, 18 N .  C., 199; S. v. Ritchie, 19 N.  C., 
29; 8. v. Faucett, 20 N .  C., 239, and, in  the reports ~f other States, 
S. v. Allen, 32 Iowa, 491; S. v. Steedman, 8 Rich. (S. C.), 312; Dor- 
man v. State, supra; Capritx v. State, supra; Com. v. Blood, supra. 
Mr. Bishop, in his work on Statutory Crimes (Ed. 1873), sec. 1037, 
classifies the courts in  respect to their decisions upon this subject, and 
places this Court with those who have held that i t  is essential to a valid 
indictment to state the name of the person to whom the liquor was 
sold. H e  also recognizes the distinction between the cases which 
I have attempted to point out in this opinion. S. v. gteedman, (427) 
supra. 

No one, of course, in  this particular prosecution, is seeking to punish 
the defendant twice for the same offense. That is palpably not the 
question. I t  is the liability to be punished hereafter upon a second 
prosecution and for the same act, by reason of a material defect in the 
bill. The distinction between the two cases is too plain for argument. 
And again, shall a citizen be tried hereafter by "indictment, present- 
ment, or impeachment," as required by Article I, sections 12 and 17, of 
the Constitution, or merely by a bill of particulars? Unhesitatingly I 
declare in  favor of the former method, under which the freemen of Eng- 
land and this country have heretofore been safe against untrue and 
unjust accusation against them. We may soon imperil the liberty of 
the citizen by impairing and thereby gradually abolishing the forms of 
law intended for his protection. Trials are not conducted now as they 
were in the days of Sir  Walter Raleigh. We live not under a king or a 
potentate, but in  a democracy-the best form, we think, of all govern- 
ment, where every man has an equal chance, or should have, before the 
law, and the right, "in all criminal prosecutions, to be informed of the 
accusation against him, and to confront his accuser and witnesses with 
other witnesses, and to have counsel for his defense, and not be com- 
pelled to give evidence against himself, or to pay costs, jail fees or 
(even) necessary witness fees of the defense, unless found guilty." Con- 
stitution of N. C., Art. I, sec. 11. If  this had been the law of England, 
as i t  should have been, when Raleigh was called to the bar to answer the 
charge against him, he would, perhaps, have escaped the ignominy of 
the block. Even the ancient forms and the old lore should not be neg- 
lected or disregarded, as we cannot well know what the law is except by 
what it has been, and how i t  has gradually developed by degrees 
into a perfect and more liberal system. But however, in  our (428) 
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rapid progress towards a more sensible administration of justice, we 
may have regarded mere forms of procedure, we should not, by a too 
liberal construction, jeopardize the liberty of the citizen, and especially 
should we not deliberately violate his constitutional right and privilege. 

CLARK, C. J., dissenting: I n  Black on Intoxicating Liquors, sec. 464, 
where the precedents are collected, the overwhelming weight of author- 
i ty is that idindictments for the illegal sale of liquor i t  is not necessary 
to name the persons to whom i t  was sold. I n  this State, in S. v. Fau- 
cett, 20 N.  C., 239, i t  was held that the name of the purchaser must be 
charged, because, said Daniel, J., the words of the statute ( 1  R. S., ch. 
34, see. 81)  prescribed a penalty for "each and every offense." This case 
has been followed only by S. v. Stamey, 71  N. C., 202. These two cases 
have never been cited in  any other case on this point. They have been 
cited on other points. 

On the other hand, in S. v. Muse, 20 N.  C., 463 (in same volume with 
S. v. Faucett, supra), i t  was held that, in indictments for selling liquor 
near a church, i t  was not necessary to name the vendee, because, says 
R u f i r ~ ,  C. J., the statute does not give a penalty for each and every 
offense. This last case is exactly in point, for our present statute is like 
the wording of the statute in  this last case, and differs from that in  
S. v. Faucett in the same particular which Chief Jz~stice R u f i n  there 
pointed out. The statute under which the defendant is indicted is 
Revisal, see. 2062: "No person shall sell or otherwise dispose of, for 
gain, any spirituous, vinous, or malt liquors, or intoxicating bitters, 
without first obtaining, as provided by law, a license so to do." 

This case, therefore, falls exactly under 8. v. illuse, and not under 
. 

S. v. Faucett. The words "for each and every offense" are not in 
(429) the statute now, which is the distinction both Judge Daniel and 

Chief Justice R u f i n  made in  those cases. 
The only other reason given in  8. v. Faucett, supra, is that the 

defendant may be able to use the judgment as an estoppel when again 
indicted. Yet the same case (S. v. Faucett) holds that, if the sale is 
charged to have been made "to persons to the jurors unknown," the 
indictment is valid. So, if the sale is chargsd, as in  this case, merely 
"to divers persons," the indictment is now held invalid; but if the sale is 
charged to have been made to "divers persons to the jurors unknown," 
the indictment is conceded to be good. I t  is impossible that one of these 
forms should be more informing to the defendant, or to the court, than 
the other. 

Revisal, sec. 3254, forbids an indictment to be quashed, or judgment 
stayed thereon, "by reason of any informality or refinement, if in the 
bill sufficient matter appears to enable the court to proceed to judg- 
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ment." I t  is clear that, if there is sufficient matter to enable the court 
to proceed to judgment in  one case, there is in  the other. The mere add- 
ing after "divers persons" the words "to jurors unknown" cannot give 
the trial court any additional light when proceeding to judgment. The 
difference is a ('refinement" which the statute requires to be disregarded, 
and there is no better time to do so than now and in  this case. 

S. v. Fameit ,  20 N. C., 239, was decided f a r  back, when such refine- 
ments still lingered occasionally in the administration of the original 
law, and in  S. v. Xtamey, 71 N. C., 202, was so held merely to follow the 
other case. I t  would be better not to lengthen the line by adding the 
present case to the other two. I t  is like the expressions "with force and 
arms," ('against the form of the statute," "against the peace and dignity 
of the State," and the like, which a t  one time were considered sacred 
and indispensable, and in  some undefinable way connected with the 
maintenance of our liberties, and whose omission from an indiot- 
ment vitiated a verdict against the guiltiest criminal. 8. v. Har- (430) 
ris, 106 N. C., 687, 689. The growing enlightenment of the age 
has given a clearer conception, both to the Legislature and to the courts, 
that a trial for crime should proceed solely upon the merits of the case, 
disregarding all informalities and refinements. I n  former days, in an 
indictment for homicide, the nature and size of the wound had to be 
charged, the manner in  which i t  was inflicted, the value of the weapon, 
and if a firearm was used i t  was gravely charged that i t  was loaded with 
powder and shot, and that, by the ignition of the powder, ('the leaden 
bullets aforesaid were propelled in  and against the left side of A." afore- 
said, and many similar details, including ('being moved and instigated 
by the devil," taking up two to four pages of foolscap. Now, three or 
four lines state the charge in  a clear, businesslike way, and no prisoner 
has ever suffered injustice thereby. I f  details are required by the pris- 
oner for information, he can have a bill of particulars. There is no 
reason why the "refinement" of quashing a bill for selling liquor should 
be allowed for not adding to "divers persons" the further words "to 
jurors unknown," when the latter allegation is not required to be proven; 
still less ought the judgment to be arrested, as here, when objection for 
the omission to use those words was not made till after trial and verdict. 

As was said in  8. v. Harris, 106 N. C., 689, "To sustain obsolete tech- 
nicalities in  indictments will be to waste the time of the courts, neea- 
lessly increase their expense to the public, multiply trials, and in some 
instances would permit defendants to evade punishment who could not 
escape upon a trial on the merits. I f  i t  has not the last-mentioned 
result, i t  is no advantage to defendants to resort to technicalities, and 
if i t  has such effect the courts should repress, as they do, a reliance upon 
them." 
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Here, upon the evidence, the defendant was guilty, beyond question. 
The jury have so found. The judge states that, in defiance of 

(431) law, the defendant continued to sell after indictment and even 
after verdict. He  feared the Federal courts enough to pay the 

United States tax on his business. Why should the State courts reward 
his contempt of State process by turning him loose, unwhipped of jus- 
tice, because of the mere omission of the words "unknown to the jurors," 
which could have been of no aid to the court in proceeding to judgment, 
nor could their omission be any possible detriment to the just rights of 
the defendant ? 

Instead of following an ancient decision, based on a differing statute, 
and which is contrary to the overwhelming weight of authority in other 
jurisdictions, i t  seems to me, we should obey the statute (Revisal, see. 
3254), which was passed to prevent just such miscarriages of justice, 
and to follow the present statute (Revisal, see. 2062), which is like that 
upon which the court, in S. v. Muse, supra, sustained an indictment 
which, like this, did not charge the names of the vendees. 

The courts should keep up with legislation. The law should express 
the best sentiment of the age. I t  should move, because all the world 
beside is moving, for, as Galileo said, "E pzcr s i  muove." We should 
move up abreast of our age, and not take bur seats by the abandoned 
camp-fires of a generation that has gone before. 

No one is seeking to punish this defendant twice. No such question 
is before us. The difficulty is to punish him once for an offense of 
which he has been duly convicted, upon a trial in  which there was no 
valid objection taken. ~e is seeking to  escape judgment upon the atten- 
uated technical ground th& the indictment charged the sales to have 
been made by him to "divers persons" instead of to "divers persons 
unknown." H e  might have had this information if he had asked at the 
trial for a bill of particulars as to the names of the vendees. He  made 
no objection on that score at  the trial. He  does not show that he has 
received any detriment. Revisal, sec. 3264, provides that no bill shall 

be quashed nor judgment stayed by reason of any informality or 
, (432) refinement. I t  was passed for just such cases as this. Neither 

M a g m  Carta, the English Bill of Rights, nor the common law 
can have any effect to prohibit or restrict the legislative power of the 
people of North Carolina, except in so fa r  as they have been expressly 
placed by our people in the words of our Constitution. I n  indictments 
for false pretense (Revisal, see. 3432) and in some other offenses the 
statute provides that the ownership of the property need not be charged; 
and certainly the Legislature could provide, and has intended, that when 
there is a mere technical omission (as here, of the word "unknown") in 
an indictment, not objected to at the trial, and which is not shown to 
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have worked a n y  detriment, the  trial,  verdict and  judgment shall not be 
vi t ia ted by such omission. 

Cited: S. v. Dowdy, post, 434;  S.  v. Allen, 1 6 1  N. C., 335. NOTE- 
Laws  1913, ch. 44, sec. 6, provides t h a t  the indictment need no t  "allege a 
sale t o  a part icular  person." X. v. Brozufi, 170 N. C., 714;  S. v. Little, 
171 N. C., 806. 

STATE v. D. W. DOWDY. 

(Filed 10 October, 1907.) 

1. Indictment-Sufficiency-Sale of Liquor-Person and Persons Unknown- 
Prohibited Territory-General Verdict. 

While, under an indictment for unlawfully selling spirituous liquor in  
prohibited territory, the name of the person to whom the sale was made . 
should have been given, to the end that the defendant should have had 
reasonable opportunity to prepare his defense and, on conviction, may be 
protected from a second prosecution for the same conduct, yet when two 
counts on the bill of indictment allege "an unlawful sale to person or per- 
sons to jurors unknown," it is sufficient to support the general verdict of 
guilty, though coupled with a third count which may be defective. 

2. Same-Evidence-Certificate an Official Record-Revisal, secs. 1616, 1617. 
Upon the trial under an indictment for unlawfully selling spirituous 

liquor in prohibited territory, i t  is competent a s  evidence to introduce a 
writing, under the hand and seal of the collector of internal revenue, 
showing the current list of taxpayers for such sale covering the time in 
question, including the name of the defendant as  a "retail malt liquor 
dealer," the date of payment of tax and issue of certificate, in  accordance 
with the amendment of the Revised Statutes of the United States, sec. 
324% ch. 3, making the matter thus certified an official record, and, a s  
such, i t  is competent evidence by express provisions of Revisal, secs. 
1610, 1617. 

3. Same-Trial for Crime-Certificate of Public Records-Confront Accusers 
-Constitutional Rights. 

TVhile the Constitution gives to the accused the right to  confront his 
accusers, such does not apply when the facts, from their very nature, can 
only be prored by a duly authenticated copy of a record. When the 
entries constitute official records, and a copy and its admission a s  evidence 
are  expressly provided by statute, the rules of the Department of Internal 
Revenue making it impossible that  oral testimony speaking to the facts 
recited should be obtained, the copies thus provided for are  competent a s  
evidence and are  exceptions to the constitutional provisions. 

, 4. Same-Rules of Evidence-Legislature-Constitutional Powers. 

I Revisal, see. 2060, making the possession of or jssuance to any person 
a license to sell spirituous liquors, etc., prima facie evidence of guilt, is a 

I constitutional and valid exercise of the power of the Legislature to change 
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the rule of evidence and make certain facts prima facie evidence of guilt, 
when the same are relevant to the inquiry and tend to prove the fact in 
issue. 

5. Same-Excessive Punishment. 
A sentence of two years imprisonment in the county jail is not excessive 

when the defendant has, in deliberate violation of law and with the evi- 
dent purpose to persist in it, sold spirituous liquors in prohibited territory. 

INDICTMENT for unlawfully selling spirituous liquors, tried before 
Neal, J., and a jury, at  February Term, 1907, of CRAVEN. 

Defendant was convicted and sentenced to two years imprisonment in  
the county jail, and thereupon excepted and appealed. 

Assistant Attorney-General Clement and D. L. Ward for the State. 
Henry  R. Bryan and W.  D. McIver for d e f e n h n t .  

(434) HOKE, J. The various questions raised by the exceptions have 
been heretofore resolved against the defendant, and we find no 

error which entitles him to a new trial. Objection is made that the bill 
of indictment is not sufficiently definite and specific, in  that i t  does not 
give the name of the person or persons to whom the alleged unlawful 
sale was made. 

There are three counts in the bill-the first two charging an unlawful 
sale to a person or persons to jurors unknown, and the third charging 
that defendant was unlawfully carrying on the business of selling spirit- 
uous liquors in  prohibited territory. I t  may be that, under section 3529 
of The Code, the third count could be sustained for some of the unlaw- 
ful conduct forbidden by that section; but, without passing upon that 
question, we think the first two counts are undoubtedly good, alleging 
an unlawful sale to person or persons to jurors unknown. This kind of 
allegation should only be resorted to from necessity and when the facts 
justify such a method of statement; and i t  seems from the authorities 
that when the charge is made in this way it should be proved as laid. 
5. v.  Trice, 88  N .  C., 630; Archbold's Criminal Practice and Pleading, 
p. 124. I t  is important always, and required when possible, that, in 
cases where each forbidden act constitutes a separate offense, the name 
of the person to whom the sale is made should be given, to the end that 
the defendant should have reaspnable opportunity to prepare such de- 
fense as he may have, and that the bill, on conviction, may protect him 
from a second prosecution for the same conduct. S. v. Faucett, 20 
N .  C., 239; S. v.  Stamey, 71 N.  C., 202; S. v. Tisdake, ante, 422. As a 
matter of form, however, the first two counts in the present bill are suffi- 
cient and have been frequently upheld. 9. v.  Faucett, supra; 1 Chitty 
Criminal Law, marginal notes, pp. 212, 213. The two first counts, then, 
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in  the present bill being good, and there being evidence tending to sus- 
tain them, on general verdict of guilty the conviction would be upheld 
on the good counts, even though the third should be defective. 
S. v. b'heppard, 142 N.  C., 586; 8. v. Toole, 106 N .  C., 736. 

The defendant further excepts because the court admitted on 
(435) 

the trial as incriminating evidence a written paper, under the hand and 
official seal of E. C. Duncan, collector of internal revenue, in terms as 
follows : 

Current  L i s t  of Special T a s p a y e r s  in Craven, County ,  N .  C., as of 
Record November  7, 1906.-Lee & Dowdy, retail malt liquor dealers, 
New Bern, from September 1, 1906. Tax, $20.83. Date of payment 
and issue of certificate, September 30, 1906. Serial number stamp, 222. 
104 Queen Street. The firm consisting of N. G. Lee and D. W. Dowdy. 
Witness my hand and official seal, etc. 

E. C. DUNCAN, C O Z Z ~ C ~ O T .  [SEAL] 

The objection being, first, that i t  does not certify that a license was 
issued to sell spirituous liquors. Second, was i t  such a copy or extract 
from the record of any public office as should be received in evidence 
under the law? I t  is held with us that the term "spirituous liquors" 
includes malt liquors as well. 8. v. Giersch, 98 N.  C., 720. And, while 
the paper does not state in  exact words that a license issued, we think 
that such a statement is, by fair intendment, the necessary import of the 
words used, and as such making a copy receivable in  evidence under the 
law. The Federal statute addressed to this question provides as fol- 
lows: "That chapter 3 of the Revised Statutes of the United States be 
and hereby is amended in  section 3240 so as to read: 'Sec. 3240. Each 
collector of internal revenue shall, under regulations of the commis- 
sioner of internal revenue, place and keep conspicuously in  his office, 
for public inspection, an alphabetical list of the names of all persons 
who shall have paid special taxes within his district, and shall state 
thereon the time, place and business for which such special taxes have 
been paid; and upon application of any prosecuting officer of 
any State, county or municipality, he shall furnish a certified (436) 
copy thereof, as of a public record, for which a fee of $1 for each 
one hundred words, or fraction thereof, in the copy or copies so requested 
may be charged. Approved 21 June, 1906.' " This statute makes the 
matter certified to an official record of the office, for the purpose of the 
certificate, and as such the copy, properly certified, is made competent 
evidence by the express provisions of our own statutes on the subject. 
Revisal, sees. 1616, 1617. 

I t  is strongly urged, however, that the admission of this paper vio- 
lates the constitutional right of the dkfendant, that on a trial for 
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crime he should have opportunity to confront his accusers and the wit- 
nesses offered to sustain the charge. This right, of such supreme impor- 
tance to the citizen, so essential to any proper and impartial administra- 
tion of justice, should appeal most impressively to the courts of this 
State, for North Carolina declined to adopt the Federal Constitution 
until the amendment by which it was guaranteed had been formulated 
by the Federal Congress and its adoption practically assured. I t  has, 
too, a prominent place in  our own Bill of Rights, and this Court would 
never uphold or countenance any legislatioli or procedure by which it 
was destroyed or substantially impaired. The right, however, does 
not mean that never under any circumstances shall a criminal charge 
be prosecuted except by the presence of living witnesses. At  the time 
of the adoption of our Constitution the principle was subject to several 
well-recognized exceptions, as the testimony of a witness examined at a 
former trial and since deceased, dying declarations under certain cir- 
cumstances, official certificates and the like. Says 1 Greenleaf Ev., 
163 : "The constitutional clause purported merely to adopt the general 
principle of the hearsay rule, that there must be confrontation, but it did 
not purport to enumerate all the exceptions and limitations to that prin- 
ciple. There were then a number of well-established exceptions, and 

there might be others in  the future. The Constitution indorsed 
(437) the general principle, subject to these exceptions, merely naming 

and describing i t  sufficiently to indicate the principle intended." 
And, in approval of these exceptions as to official records, Nr .  Justice 
Avery, in 8. v. Behmnma, 114 N. C., 804, says: "When facts, from their 
very nature, can only be proved by a record, or a duly authenticated copy 
of a record, proof of then1 does not fall within the constitutional inhi- 
bition, since the genuineness of the original was determined by inspec- 
tion, and of the copies by an examination of the certificates; and the 
right to confront accusers was intended to be secured to the accused, 
not under all circumstances, but only where i t  would bring with it the 
benefit of testing the truth of testimony by meeting a prosecuting witness 

,face to face and subjecting him to cross-examination." And to like effect 
is Reives v. State, 47 Tenn., 96. The case before us comes, we think, 
clearly within the principle established by this exception. I t  was shown 
that the Department of Internal Revenue has ~rohibi ted its officers 
from giving oral testimony of the contents of public records in  its office. 
This was no doubt found necessary for the proper and efficient adminis- 
tration of the business of the department, and in any event the Execu- 
tive Department is made the conclusive judge of whether the drder 
should be made, and it has been directly upheld and approved as a valid 
and binding regulation by the United States Supreme Court in  Boslce v. 
Corningore, 177 U. S., 459, the doctrine being there laid down as follows : 

, . 
316 
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"The regulation adopted by the Secretary of the Treasury was author- 
ized by section 161 of the Revised Statutes, and that section was con- 
sistent with the Constitution of the United States. To invest the Secre- 
tary with authority to prescribe regulations not inconsistent with law for 
the conduct of the business of his department, and to provide for the 
custody, use and preservation of records, papers and appertain- 
ing to it, was a means appropriate and plainly adapted to the 
successful administration of the affairs of his department; and (438) 
i t  was competent for him to forbid his subordinates to allow the 
use of official papers in  their custody, except for the purpose of aiding 
the collection of the revenues of the United States." I t  was. no doubt, on 
account of this ruling, and in recogriition of its fitness, that Congress 
enacted the statute above referred to, providing that copies of the records 
might be furnished prosecuting officers. 

The entries, then, having been constituted official records, and a copy 
and its admission as evidence expressly provided for by the statute, and 
the rules of the department making i t  impossible that oral testimony, 
speaking directly to the facts recited, should be obtainred, the case, we 
think, comes clearly within the principle established by the recognized 
exceptions to the constitutional provision, and the copy was properly 
received in  evidence. 

I t  is further assigned for error that the court charged the jury as fol- 
lows: "The court charges the jury that the possession of br issuance 
to any person of a license to manufacture, rectify or sell, at  wholesale 
or retail, spirituous liquors by the United States Government or any 
oficer thereof in  any county, city or town where the manufacture, 
sale or rectification of spirituous or malt liquors is forbidden by the 
laws of this State, consGtutes prima facie kvidence that the person 
having such license, and issued as before stated, was guilty of doing 
the act permitted by the said license, in  violation of the  laws of the 
State; a i d  if you find from the evidence, beyond a reasonable doubt, 
that the defendant had license to carry on the business of retail liquor 
dealer in  the city of New Bern, i t  being admitted that said city is in- 
corporated, where the sale of liquor is prohibited by law, this would be 
prima facie evidence of his guilt; but unless you find from all the evi- 
dence that he is guilty beyond a reasonable doubt, then you ought to 
acquit him." Defendant admits that the charge is in  accord with 
our statute on the subject (Revisal, see. 2060), but contends that (439) 
the statute is unconstitutional. We have so recently discussed 
and decided this question, in S. v. Barrett, 138 N. C., 630, that we do 
not feel it'necessary to do more than refer to that decision. I n  Harrett's 
case we held that the Legislature had the constitutional power to change 
the rules of evidence, and to declare that certain facts and conditions, 
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when shown, shall constitute prima facie evidence of guilt, the limita- 
tion being that the facts and conditions should be relevant to the inquiry " " 

and tend to prove the fact in  issue; and the case, we think, comes clearly 
within the principle, and the objection must be overruled. 

Again, i t  is contended that the judgment should be set aside because 
the punishment is excessive; but we do not assent to the position. And 
here, too, the authorities are against the defendant. S. v. Farrington, 
141 N. C., 844; S. v.  Miller, 94 N. C., 904. Without expressing an 
opinion on the question of prohibition, the people of New Bern have 
adopted this as the law by which they are to be governed, and they are 
entitled to have the law inforced. This is not an excelstional instance 
of lawbreaking which can be dealt with in  leniency or by an ordinary 
sentence; but the evidence tends to establish a willful and deliberate vio- 
lation of law on the part of the defendant, with an evident purpose to 
persist in it, and presents a case where a light or even an ordinary 
sentence would be inefficient and entirely out of place. 

There is no error, and the judgment below is affirmed. 
No error. 

Cited: S. v.  Toler, post, 440; S.  v. Williams, 146 N. C., 626; Vinegar 
Co. v. Hawn, 149 N.  C., 356; S. v.  McDonald', 152 N. C., 80.5; S .  v. 
Boynton, 155 N. C., 460; S. v.  Dunn, 158 N. C., 654; 8. v. Avery, 159 
N. C., 495, 496; S. v. Fisher, 162 N.  C., 567; S. v. Watkins, 164 N.  C., 
427, 429; S. v. Wilkerson, ib., 442, 445, 446; Hinton v. Canal Co., 166 
N. C., 487; S. v. Little, 171 N.  C., 806. 

(440) 
STATE v. THOMAS J. TOLER. 

I (Filed 10 October, 1907.) 

INDICTMEKT for unlawfully selling spirituous liquors, heard before 
Neal, J., a t  February Term, 1907, of CKAVEK. 

Defendant was convicted and sentenced, and appealed to the Supreme 
Court. 

Assistant Attorney-General Clement and D. L. Ward for the State, 
R. A. N u n n  for de fenhn t .  

HOKE, J. The exceptions presented by this appeal are in  all re- 
spects similar to those decided in the next preceding case of S. v. 
Dowdy, ante, 432. For the reasonsvstated in  that opinion, the excep- 
tions of the defendant are overruled and the judgment against him 
affirmed. 
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STATE v. JACOB WOLF 

(Filed 16 Octobei-, 1907.) 

1. Indians-Compulsory Attendance at Government Indian School-Constitu- 
tional Law. 

The Cherokee Indians are citizens of this State. and chaater 213, Laws 
1905, compelling, under certain conditions, the attendance of their chil- 
dren a t  the Government Indian School, is not repugnant to Article I, sec- 
tion 15, of the Constitution of North Carolina. 

2. Indigns-School' Districts-Particular Localities-Constitutional Law. 
The ~eg ika tu re  can meet the ieeds of one county, district, or locality 

without making the same act apply to the whole State. And chapter 213, 
Laws 1905, constituting "all within the boundary known as the 'Qualla 
boundary' of the Cherokee Indian lands" a special school district, is not 
repugnant to Article I, sec. 15, of the Constitution of North Carolina. 

' 3. Indians-Class Legislation-Discrimination-Constitutional Law. 
Chapter 213, Laws 1905, is not discriminative against the Indians, ap- 

I 
plying alike to all Indians in the special school district. (Article IX, 
sec. 2, Constitution of North Carolina.) 

4. Same. 
Chapter 218, Laws 1905, compelling the Indians within the "Qualla 

boundary," especially created a school district, to send their children, 
between the ages of 7 and 17, to the Government Indian School a t  Chero- 
kee, for nine months, under certain conditions, providing that the act shall 
not apply to children within said boundary attending other schools for a 
like period of time, is constitutional and valid. (Article IX, see. 2, Con- 
stitution of North Carolina.) 

HOKE, J., concurs in result. CONXOR, J., dissenting. WALKER, J., concurs 
in dissenting opinion. 

INDICTMEXT for the unlawful failure of the defendant, having more 
than one-eighth Indian blood i n  his veins, and residing in  the "Qualla 
boundary," a special school district, to send his child to the Government 
Indian  School therein, tried before 0. H. Allen, J., and a jury, a t  
March Term, 1907, of SWAIN. 

F rom a judgment upon a special 1-erdict of not guilty the State 
appealed. 

TEe facts are sufficiently stated i n  the opinion of the Court. 

Assistant Attorney-General Clement for the State. 
W.  T .  Crawford for defendant. 

CLARK, C. J. Chapter 213, Laws 1905, reads as follows: 
"SECTIOX 1. That  all within the boundary known as the 'Qualla 

boundary' of the Cherokee Ind ian  lands, i n  Jackson and Swain counties, 
319 
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in which is located the Government Indian School, at Cherokee, N. C., 
be and the same is hereby constituted a special school district. 

"SEC. 2. That all children within said boundary are hereby compelled 
to attend school at  least nine months in each calendar year, between 

the ages of 7 and 17 years: Provided, the Government of the 
(442) United States shall furnish such school with all proper facilities, 

together with board, clothing, books, medicine, medical attend- 
ance, and other necessary expenses : Provided further, that nothing 
in this act shall compel any sick or otherwise disabled child, or any 
child who is sole person or necessary for the care or waiting on of any 
sick parent, or for other legal or lawful excuse, to attend said school: 
Provided further, that nothing in  this act shall prevent the proper 
school authorities from excusing any child from the provisions of this 
act when in  their judgment they deem i t  necessary: Provided further, 
that this act shall not apply to children in  said boundary attending 
some other school for a like time and period. 

"SEC. 3. That i t  shall be unlawful for any parent or guardian to 
withhold any child from school, and upon conviction shall be fined or 
imprisoned, at  the discretion of the court. 

"Sec. 4. That the proper authorities of said schools shall have au- 
thority to take charge of any of said children of said district wherever 
found, and place and keep them in said schools for the period above ex- 
pressed: Provided, that nothing in this act shall allow any person to 
mistreat or abuse said child or children, or use any more force than is 
necessary to carry this act into force and effect. 

"SEC. 5. That nothing in  this act shall apply to any child, parent, or 
guardian with less than one-eighth Indian blood." 

The defendant was indicted for violation of this act, and the jury re- 
turned the following special verdict : 

"We find that, at the commencement of this action and for a year 
prior thereto, there-was a school maintained by the Government of the 
United States within the Qualla boundary, furnished with all the 
proper facilities, together with board, clothing, books, medicine, medical 
attendance, and other necessary expenses. That the defendant was the 

father of a child between the ages of 7 and 17. That he did not 
(443) send said child to the said school for nine months during the 

last school year. That said child is more than one-eighth Indian 
blood. That said child was not sick, disabled, or necessary for the care 
or waiting upon of any sick parent. That said child was not in attend- 
ance on any other school for a period of nine months during said school 
year, nor was said child excused from attendance by the proper school 
authorities. That said defendant resided within the Qualla boundary. 
That the said school is under the entire control of the United States, and 

320 
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the said school is i n  no way under the control or management of the 
board of education or school committee, or taught by any teacher under 
employment of the State. If, upon this special verdict, the court be of 
the opinion that the defendant is guilty, then we, the jury, find him 
guilty; but if the court be of the opinion that he be not guilty, then we 
find him not guilty." 

The defense seems to rest its case upon three propositions: 1. The 
defendant is not a citizen of the State, and hence the act is beyond the 
power of the State Legislature. 2. That the act applies only to Indians, 
and hence is class legislation and unconstitutional. 3. I t  is unconstitu- 
tional to select out one school district or locality and make education 
compulsory therein, without applying the same regulation to the rest of 
the State. 

The Constitution (Art. I X ,  see. 15) provides: "The General As- 
sembly is hereby empowered to enact that every child of sufficient 
mental and physical ability shall attend the public schools during the 
period between the ages of 6 and 18 years, for a term of not less than 
sixteen months, unless educated by other means." The authority is as 
to '(every child" between the ages of 6 and 18, and embraces Indians, 
as well as whites and blacks. We have long had legislation for separate 
schools for the Croatans in  Robeson. I n  S. v. Ta-cha-na-tali, 64 N. C., 
614, i t  was held that the Cherokee Indians resident i n  this State 
are subject to our criminal law, the Court saying: "Prima facie, 
all persons within the State are subject to its criminal law and (444) 
within the jurisdiction of this Court. I f  any exception exists, i t  
must be shown. Upon examination of the treaty of New Echotah, 
Georgia, on 29 December, 1835, between the United States and the 
Cherokee Indians, we find that, by Article X I I ,  i t  was provided that 
individuals and families who were averse to moving west of the Missis- 
sippi River might remain and become citizens of the States where they 
resided. . . . Unless expressly excepted, our laws apply equally to 

' all persons, irrespective of race." 
I n  Cherokee Nation v. Georgia, 5 Pet., I ,  and Worcester v. Georgia, 

6 Pet., 515, i t  is held: ('It is the universal doctrine of the public law 
that the Indians are the domestic subjects of the particular European or 
American State i n  which they may happen to be." There are bands of 
Indians still surviving in  New York, Georgia, Wisconsin, and in  many 
other States, and the decisions on this point are summed up and re- 
viewed in  S. v. Doxtafer, 47 Wis., 278. These decisions show that 
Indians are subject to the general laws of the State, unless specially 
excepted, and that they are usu'ally excepted in laws as to taxation and 
game laws, but not i n  this State. I n  this case the General Assembly 
did not exempt Indians, but specially provided for the application of 
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this law to them in this district. I n  re Cherokee Twst  Funds, 117 U. S., 
309 (bottom of page), it is said of the Cherokees in  North Carolina: 
"They are citizens of that State and bound by its laws." 

The second objection, that this is class legislation and unconstitu- 
tional, is equally untenable, as is also the third objection, that i t  applies 
to only one locality or district. The Constitution does provide (Art. 
IX, sec. 2) : ('The children of the white race and the children of the 
colored race shall be taught in  separate public schools, but there shall 
be no discrimination in favor of or to the prejudice of either." The 

white and colored races compose the bulk of the people pf this 
(445) State, and the object of this provision is plain, but i t  is clear 

that this special act in  regard to the Indians of the Qualla School 
District is "no discrimination in favor of or to the prejudice of either" 
the white or colored race. And i t  is also well settled that the Legisla- 
ture can meet the needs of one county, district, or locality without mak- 
ing the same apply to the whole State. This was held as to the sale 
of intoxicating liquor (8.  v.  Joyner, 81 N. C., 534; S. v. Stovall, 103 
N. C., 416; S. v. Barringer, 110 N. C., 525; S. v. Snow, 117 N. C., 
774) ; restricting sale of seed cotton in certain localities (8.  v.  Moore, 
104 N. C., 714); as to no-fence laws (Broadfoot v.  Fayetteville, 121 
N. C., 418) ; as to mode of working public roads (Tate v. Comrs., 122 
N. C., 812) ; and there are other instances (Intendant v. Sorrell, 46 
N. C., 49, and many cases cited; S. v. Sharp, 125 N. C., 632, 633). 
That the Legislature may provide special regulations for a particular 
school district, as where, for instance, the district furnishes by its own 
action funds in  addition to the public school funds, is held in ~WcCormac 
v. Comrs., 90 N. C., 441. And the same must be true if the funds come 
from private donation or the General Government, if the State accepts 
such maintenance for "a public school district." 

The act is not discrimiriative, because i t  applies alike to all Indians 
in  that school district. I t  could not apply to other races, which go to 
their own race schools. I t  is not objected (indeed, could not be by this ' 
defendant) that other races arc unduly taxed for the benefit of one race, 
as in  Lowery v. School Trwtees, 140 N. C., 33, for the school is sup- 
ported, not by taxation, but by donations from the General Government. 

I t  has been suggested that, the school being supported and maintained 
by the Federal Government, the State could not compel the defendant to 
seid  his child there. The point does not arise, for the act, while creating 

the district a ('special school district," as is also the case with 
(446) graded schools supported in whole or part by other than State 

and county funds, the requiring the Indians within that district 
to send their children between 7 and 17 to school, provided the United 
States Government furnishes "all proper facilities, together with board, 
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clothing, books, medicine, medical attendance, and other necessary ex- 
penses," does not require them, specifically, to send the children to the 
Government School, but specifically says that they may send their chil- 
dren to any "other school for a like time and period." There are ex- 
emptions of sick or disabled children, or those waiting on sick parents 
or having other lawful excuse, or whom the school authorities may see 
fit to excuse. The law compels attendance on some school, but not on 
this 'school, leaving the defendant full choice. 

The purview of the act is clear, reasonable and within the scope of 
the lawmaking power of the State. The Federal Government has estab- 
lished a school for- the Indians in  the "Qualla boundary," and defrays 
all expenses, including not only education, but books, board, clothing, 
medicine, medical attendance and other necessary expenses. The United 
States Government cannot compel the attendanbe of the children. The 
State Legislature makes the "Qualla boundary" a special school district, 
and, reciting the above facilities afforded by a school established therein, 
requires (section 2) the Indian children in that boundary "to attend 
school a t  least nine months" in  each year, without designating this 
school, and, to avoid wch conclusion, provides that the children may 
comply with the act by attending some other school. The defendant did 
not send his child to any school. 

Upon the special verdict the judge should have held the defendant 
guilty. The judgment is reversed. The case is remanded for proper 
judgment to be entered on the verdict and that the sentence of the court 
may be imposed. 

-Reversed. - 

1 HOKE, J., concurs in  result. 

CONNOR, J., dissenting: I do not question that, pursuant to (447) 
the provisions of Article I X ,  section 15, of the Constitution, the 
General Assembly is authorized to enact statutes "requiring every child 
of sufficient age, mental and physical ability to attend the public 
schools" established and maintained as a part of the public school sys- 
tem of the State. I do not question the power of the General Assembly 
to  extend this legislation to the children of Cherokee Indians residing in  
the State. I dissent from the conclusion that the General Assembly has 
the  power to compel such attendance upon a school for nine months in 
each year, "under the entire control of the Government of the United 
States and no way under the control or management of the board of 
education or school committee, or taught by any teacher under employ- 
ment of the State." While this statute is confined to a small number of 
Indian children living in  the mountains of Swain County, and houbtless, 
i n  its operation would do but little wrong, the principle involved is, to 
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my mind, very important to the preservation of our system of public 
education. The Constitution (Art. I X ,  sec. 3) commands the General 
Assembly to provide for the division of each county into a convenient 
number of districts, in  which one or more public schools shall be main- 
tained at  least four months in  every year. We have decided at the 
present term that this constitutional requirement is paramount, and 
that any other provision apparently conflicting with i t  must give way. 
We have sustained every act of the General Assembly enacted for the 
purpose of making the public school system elastic and adjustable to 
local conditions and needs. We have, however, kept always in  view the 
constitutional provision for a system of public schools, uniform in  essen- 
tial respects, holding that every public school established and main- 
tained by public taxation constitutes a part of the system, and subject 
to the control either of committees appointed by the county boards of 
education or in such manner as the special statutes provide. I t  has 

never, I am sure, been supposed that by simply declaring that 
(448) certain territory shall constitute a school district, a school en- 

tirely controlled by other than State or local officers could be 
engrafted into the State's system. I n  Lowery v. Comrs., 140 N.  C., 33 
(page 46), we said: "There can be no possible room for doubt or con- 
troversy in respect to the two principles underlying and always controll- 
ing the establishment and maintenance of the public school system of this 
State. The system includes all public schools or schools receiving fo r  
their support public taxes, either general or local.'' The question was 
discussed and the authorities reviewed by Mr. Justice Hoke i n  Xmith V. 
School Trustees, 141 N. C., 143. The education of the children in the 
public schools is peculiarly, and in a large measure exclusively, a func- 
tion of the State-a trust which she cannot delegate to any other agency. 
The absolute separation of the races and the exclusion of any political 
or sectarian influence o r  control are essential to the fundamental and 
fixed policy of the State. These can only be secured with absolute assur- 
ance by holding strictly to the constitutional provision commanding the 
Legislature to provide for a uniform system of public schools. This 
uniformity, in  essentials, must be preserved. Such variety in  matters of 
administration not affecting the cardinal points regarding race, sectarian 
issue, etc., is preserved by keeping the public school under the direct 
control of the people, through their representatives and other officers 
elected by them for that purpose. Any departure from this principle 
will eventually destroy uniformity in  the system, introduce novel, a s -  
turbing and dangerous expedients, with disaster to the cause of public 
education, so essential to the welfare of the State. I f  this act, with its 
loose, uncertain provisions, conferring upon the "authorities" of this 
Govsrnment school almost arbitrary powers, can be sustained, i t  is 
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STATE v. WOLF. 

difficult to see where a limit would be fixed beyond which legislative 
discretion may not go. I disclaim any right, as a judge, to declare an 
act of the Legislature violative of the Constitution because I may 
not deem i t  wise; but there is no more dangerous fallacy than (449) 
that which teaches that, for some real or supposed temporary 
advantage, either department of the Government may disregard the 
supreme law of the State-the people's will formulated and crystallized 
into the organic law. The people of this State command, in  unmis- 
takable terms, their Legislature to provide a system of public schools, 
and empower i t  to require compulsory attendance; but certainly they 
never conferred power to compel attendance upon schools wherein their 
appointed officers and teachers could not, as a matter of right and duty, 
enter, supervise and, in all proper manner as prescribed by the law, con- 
trol. I n  the public schools, nurseries of the State's citizenship, she cannot 
safely delegate to any other authority the duty of selecting the teachers, 
prescribing the books, excluding all teaching and training not in  har- 
mony with her ideas and ideals. Doubtless the introduction and passage 
of this law was prompted by good motives and for the purpose of pro- 
moting education among the children of the Cherokee Indians, but the 
best and permanent good to the State is preserved only by keeping all 
legislation within the limitations fixed by the eupreme law. Any experi- 
mental expedients not within these limitations are subversive of liberty 
regulated 'by law. 

We have avoided many of the disturbing questions encountered by 
other communities. Our population has been divided by well-defined 
racial distinctions, for which provision is made. Political, sectarian, 
and other lines of separation have been excluded from our public school 
system. We may avoid them by adhering strictly to the constitutional 
requirement that in these essential matters we maintain .a uniform 
system of public schools under the control of the people of the State, in  
accordance with local needs and conditions. I think that the judgment 
of his Honor should be affirmed. 

WALKER, J., concurs i n  dissenting opinion. 

Cited: Frazier v. Cherokee Indians, 146 N. C., 482. 
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(450) 
STATE v. B; F. HOLT ET AL. 

(Filed 23 October, 1907.) 

Principal and Surety-Appearance Bond-Failure to Produce-Principal-Ex- 
cuse. 

The liability of a surety upon an appearance bond is a continuing one 
until discharged by renewal of bond or production and surrender of prin- 
cipal. He is not released by the principal being drunk and under arrest 
when his case was called in court and continued, and by the principal 
having since become a fugitive from justice under charge of a deerent ' 

offense. 

ACTION against the surety upon an appearance bond, heard before 
Council,  J., at March Term, 1907, of ANSON. 

From judgment rendered against him, the defendant appealed. 
The facts sufficiently appear in  the opinion of the Court. 

Assistant A t to~ney-Genera l  Clement for the  State .  
H.  H.  McLendon  for defendants. 

CLARK, C. J. Sci.  fa. against Holt, principal, and Ballard, surety, 
on appearance bond. The defendant was called on Wednesday of April 
term, and judgment nisi  and capias ordered. I t  was issued 10 July 
and served on surety, the principal not found, having become a fugitive 
from justice on another charge. On motion for judgment absolute, the 
surety, Ballard, answered that Holt did not appear in  court on Wednes- 
day when called, because he could not, being under arrest in  the town 
lockup, and that as soon as released he came to the courthouse, but 
found that his case had been continued. The solicitor replied that 
Holt had not renewed his bond after being called out, that he had not 
attended court after the sci. fa. issued, and was now a fugitive from the 
State; that, when called out, said Holt was in  town custody on a charge 

of being drunk and disorderly. 
(451) I t  is very true, as Sir Boyle Roche said in  the Irish Parlia- 

ment, that "no man can be in two places at the same time, bar- 
ring he is a bird," and that Holt could not be down and drunk in the 
town guardhouse and at the same instant soberly and seriously conduct- 
ing his defense i n  the Superior Court. But he had no business to be 
drunk. His  being in town custody was neither "the act of God nor the 
public enemy." He could not plead his own wrong. 

The surety (Ballard) says he was not surety that Holt should keep 
sober and out of custody of the law on some other charge; hence he is 
not responsible for Holt not appearing on Wednesday when called. If 
that be conceded, the surety (Ballard) was, nevertheless, not discharged 
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from liability on the bond until Holt renewed his bond or appeared and 
stood his trial. The  continuance of the case, uuless the bond is renewed, 
does not discharge the surety. 8. v. Morgan, 136 N. C., 602. The judg- 
ment nisi did not discharge the surety, for  that  was a conditional judg- 
ment against both principal and surety, with opportunity to show cause 
why it should not be made absolute. I f  sufficient excuse has been shown 
for  the failure to answer on Wednesday, none has been shown why Holt  
did not give bond during the term, after his release or later. The lia- 
bility of the surety is  a continuing one until discharged by renewing 
the bond o r  producing the prisoner and surrendering him into custody. 
Certainly a defendant cannot relieve himself and ~ u r e t y  by getting drunk 
and arrested, and then avoid all consequences by taking flight Jvhen re- 
leased from that  arrest. The  town authorities may not have known of 
Holt  being bound over to court. I f  they did, it was not their duty, but 
his surety's, who had so contracted, to deliver him to the court when 
called for. The  judgment absolute is 

Affirmed. 

STATE v. CLYDE BOWMBN. 

(Filed 30 ~ctober ,  1907.) 

1. Lynching - Legislature-LlOblivion of Offenser'-Witness Examined-ln- 
crimination-Pardon. 

Legislation in "abolition or oblivion of the offense" specified, applicable 
to all in a given class, is valid. Therefore, when under Revisal, see. 3200, 
e t  seq., the defendant was summoned, sworn, and examined by and for 
the State touching an alleged lynching under investigation by the court, 
he shall be altogether pardoned of any and all participation therein under 
the statute or ekisting law, whether the evidence elicited from him tends 
to incriminate him or not. 

2. Same. 
Article 111, see. 6 ,  of the Constitution confers on the Governor the 

power to exercise clemency after conviction in some particular case and 
in favor of an individual or individuals especially charged with the 
offense. The exercise of such power is an executive act of a quasi-judicial 
kind, and does not conflict with or exclude the power of the General As- 
sembly to nass an amnesty act in abolition or oblivion of the offense. 

3. Appeal and Error-State Appeal, When. 
The right of appeal on the part of the State is confined to cases speci- 

fied in Revisal. sec. 3276, being: On special verdicts, upon demurrer, on 
motion to quash, upon arrest in judgment. 
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4. Same-Motion to Quash, W h a t  Co.nsidered-Record, Matters Dehors. 
A motion to quash in this State, in proper cases, can be made for mat- 

ters dehors the record, and such matters may be averred by plea, as in 
this case, duly entered and then supported by proof. In the present case 
the order of the judge may be treated as an order quashing the bill, and 
the appeal upheld on that ground. 

INDICTMENT for taking part in  lynching, heard on plea of amnesty 
before Peebles, J., at July  Special Term, 1907, of UNION. 

At the hearing i t  was made to appear, on plea duly entered, that in  
proceedings instituted by the solicitor, under sections 3200, 3201, etc., 
of Revisal of 1906, and at  his instance, the present defendant was 

, summoned, sworn and examined by the  State touching this al- 
(463) leged lynching, which was then being investigated before his 

Honor, Walter H. Neal. Judge Peebles dismissed the case against 
defendant, holding that, on the facts, the legislation on the subject pro- 
tected defendant from further prosecution by reason of this charge; and 
thereupon the solicitor for the State excepted and appealed. 

Assistant Attorney-General Clement for the State. 
J .  A..Lockhart, H.  H. MeLendon, F. J .  Coxe, and T.  L. Caudle for 

defendant. 

HOKE, J., after stating the case: Our statute on this subject (Re- 
visal, secs. 3200, 3201 et seq.) directs that, whenever a solicitor is ad- 
vised that a lynching has occurred in  his judicial district, he shall at  
once institute proceedings before a coroner, justice of the peace or judge 
of the Superior Court for an investigation of the crime and the appre- 
hension of the offenders; that on such investigation, or any other, into 
the crime, made pursuant to law, no person shall be excused from testi- 
fying on the ground that his evidence might subject him to prosecution 
or in  any way tend to incriminate him, etc.; and the statute further 
provides as follows: "and such person, when so examined as a witness 
for the State, shall be altogether pardoned of any and allyparticipation 
in  any crime arising under the provisions of the preceding section or 
under existing law concerning which he is  required to testify." On 
the facts, therefore, which were established at  the hearing by the express 
provisions of the act, the defendant was fully pardoned of any and all 
participation i n  the crime charged, as well as any and every offense 
against existing law concerning which he was required to testify; and 
the judge below correctly held that the charge should be dismissed and 
the defendant protected from further prosecution concerning it. Legis- 
lation of this kind, acting in "abolition or oblivion of the offense,'' and 
applicable to all persons, or all persons in  a given class, has been uni- 
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formly upheld with us, and is sustained by well-considered deci- (454) 
sions in  other jurisdictions. X. v. BZaZocL, 61 N.  C., 242; 8. v. 
Eeith, 63 N. C., 140; S. v. Applewhite, 75 N.  C., 229; In re Briggs, 
135 N.  C., 119-144; 8. v. Nichols, 26 Ark., 74; S. v. Forher ,  94 
Iowa, 1. These cases in  no way conflict with or trench upon the provi- 
sions of Article 111, section 6, of our Constitution, conferring on the 
Governor the power to grant reprieves, commutations and pardons, 
after conviction, etc. As said in  one of them, '(The power thus granted 
is held not to be exclusive." And, I apprehend, the ruling coiild further 
be safely made to rest upon the principle that the section in  question 
confers on the Governor the power, to exercise clemency in a particular 
case and in  favor of an individual or individuals especially charged 
with the offense, this being an executive act of a qu&-judicial kind per- 
missible to the Governor by reason of this express provision of the 
Constitution, while an amnesty act esiablishes a general rule abolish- 
ing the offense and applicable to all persons, or persons of a given class, 
whether charged or not, being more especially an act legislative in  its 
nature. I n  any event, the power to enact such legislation is well estab- 
lished here, and, this being true, we hold that any and all further 
prosecution of defendant by reason of this offense is forbidden. We are 
not impressed by the position taken by the State's counsel, that de- 
fendant is not entitled to the benefit of the law because "the evidence . 
given by him did not in any way tend to incriminate himself." The 
statute makes no such qualification. The language is : "When so exam- 
ined as a witness for the State, he shall be altogether pardoned of any 
and all participation in  the crime under investigation, and all offenses, 
under existing law, concerning which he is required to testify." The 
Legislature evidently considered that the crime of lynching, subversive, 
as i t  is, of all law, a menace to the very existence of organized society, 
should be dealt with by unusual and extraordinary methods, and in- 
tended to make the investigation as extended, searching and 
effective as legislation could make it. The act, therefore, pro- (455) 
vides that every person may be examined by the State and may 
be compelled to speak to every matter relevant to the inquiry, and the 
pardon is given in  language so plain and so full that no claim or sugges- 
tion could arise or exist that any constitutional right of the witness 
would in  any way be impaired or threatened. 

We are not inadvertent to the suggestion made by defendant's counsel 
that no appeal lies for the State in  cases like the present. The right of 
the State to appeal only exists in  the four cases specified in Revisal, 
see. 3276 ; on special verdicts; upon demurrer; on motion to quash; 
upon arrest of judgment; and the Court has been very insistent in  hold- 
ing the State to the cases specified. S. v. Moore, 84 N.  C., 724; S. v. 
Ballard, 122 N. C., 1024. 

329 
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Without deciding the question, the Court is inclined to the opinion 
that  this may, for  the purpose of the appeal, be considered and treated 
as a motion to quash, and so brought within the direct provisions of 
the lam. While i t  i s  held in  many jurisdictions that  a motion' to quash 
can only be made for matter apparent i n  the record (Clark's Criminal 
Procedure, 363), i t  is  otherwise with us. S. v. Horton, 63 N. C., 595. 
And a plea of the kind interposed here has been sanctioned as a proper 
method, i n  motions to quash, by which.the relevant facts existent dehors 
the record should be made to appear. S. v. Smith, 80 N. C., 410. 

There is  no error i n  the proceedings below, and the judgment dis- 
missing the case is 

Affirmed. 

(456) 
STATE v. RILEY HARRIS. 

(Filed 30 October, 1907.) 

1. Indictment-Feloniously - Sufficiency - Power o f  Legislature-constitu- 
tional Law.  

While it has been held that, in indictments for felonies, the word 
"feloniously" must appear as descriptive of the offense, the Legislature 
has the right to modify old forms of bills of indictment or to establish 
new ones, provided the form established is sufficient to apprise the defend- 
ant with reasonable certainty of the nature of the offense of which he 
stands charged. 

0 

2. Same. 

Revisal, see. 3247, establishing a form for an indictment for perjury, 
that A. B. did unlawfully commit perjury, giving in addition the court 
where the trial was had, the title of the cause, the statement alleged to be 
false, with proper averments as to scienter, is a valid exercise of such 
power, and is in accord with our Bill of Rights, which requires that the 
defendant be informed of the accusation against him. 

3. Same. 

An indictment is sufficient when charging the defendant with unlaw- 
fully committing perjury upon the trial of a specified action before a cer- 
tain justice of the peace, a t  a certain time and place, by falsely asserting 
on oath, the same being material to the inquiry when made, that he did 
not turn over to a certain person named, his account and statement of 
rent due him, etc., knowing the said statement to be false, against the 
form of the statute, etc. 

PERJURY, tried before Council, J., and a jury, a t  April Term, 1907, of 
ANSON on the following bill of indictment : 

The jurors for  the State, upon their oaths, present: That  Riley 
Harris, late of the county of Anson, on 9 March, in the year of our 
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Lord 1906, with force and arms, at  and in the county aforesaid, did 
unlawfully commit perjury upon the trial of an action in the court of a 
justice of the peace i n  Anson County, wherein the State of North Caro- 
lina was plaintiff and Jeff Ratliff was defendant, by falsely assert- 
ing on oath that he, the said Riley Harris, never turned over to (457) 
Y. C. Allen his account and statement of rent due him, the said 
Riley Harris, by Jeff Ratliff, as security for the payment of house rent 
due said Y. C. Allen, and that he never told Jeff Ratliff to pay the same 
to Y. C. Allen; and that he, the said Riley Harris, never delivered to 
Y. C. Allen a statement of said account of rents due him by W. T. 
Ingram, knowing the said statement or statements to be false, against the 
form of the statute in  such cases made and provided, and against the 
peace and dignity of the State. 

ROBINSON, Solicitor. 

There was judgment on the verdict, and defendant excepted and ap- 
pealed. 

Assistant Attorney-General ClernBnt and H.  H .  McLendon for the 
State. 

J. W. GuZZedge fo r  defendant. 

HOKE, J., after stating the case: I t  is chiefly urged against the valid- 
i ty of this conviction and sentence that the word "feloniously" is not 
used in  the bill of indictment. The question is distinctly and properly 
raised, both by motion to quash and in  arrest of judgment, but we are 
of opinion that the position cannot be sustained. I t  has been fre- 
quently held with us that, in indictments for felonies, the word "feloni- 
ously" must appear as description of the offense, and that no other or 
equivalent term will suffice. This principle, however, does not obtain 
where the Legislature otherwise expressly provides; and so i t  is here. 
Our Revisal of 1906, ch. 80, sec. 3247, establishes a form for a bill of 
indictment for perjury, and enacts in  express terms that this form shall 
be sufficient. The statute does not make the word L(feloniously" a part 
of the bill, and it does not appear in  the form set out, and the same is, 
therefore, no longer required. The General Assembly has the 
undoubted right to enact legislation of this character, to modify (458) 
old forms of bills of indictment, or establish new ones, provided 
the form established is  sufficient to apprise the defendant with reason- 
able certainty of the nature of the crime of which he stands charged. 
"To be informed of the accusation against him" is the requirement of 
our Bill of Rights, and unless such legislation is in violation of this 
principle or in  contravention of some express constitutional provision, 
i t  should and must be upheld by the courts. The act in question is open 
to no objection of the kind suggested. "Did unlawfully commit per- 
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jury" is the descriptive part of the charge required by the statute, giv- 
ing, in  addition, the court, the cause, the statement alleged to be false, 
with proper averments, also, as to the sciontar; and, by the terms of such 
a bill, therefore, the defendant is fully notified of the charge made 
against him, and the present indictment, following with exactness the 
form established by law, the objection of the defendant must be over- 
ruled. S. v. Hester, 122 N .  C., 1047; S. v .  Moore, 104 N. C., 743-751; 
Commonwealth v. Truelove, 150 Mass., 66; Cooley Cons. Lim. ( 1  Ed.), 
p. 382, note 3, and p. 436, note 2. The form established by the statute 
has been expressly approved in several decisions of this Court. S. v. 
Thompson, 113 N. C., 638; S. v. Gates, 107 N.  C., 832; S. v. Peters, 
107 N.  C., 876. 

Our attention has been called by counsel to the cases of S. v. Bunting, 
118 N.  C., 1200; and S. v. Shaw, 117 N.  C., 764. These cases were in- 
dictments for perjury, in  which i t  was expressly held that the term 
('feloniously" was required to make a good bill of indictment for this 
offense. Both of them, too, were on indictments instituted after the 
statute which established the form followed in  the present bill. The 
Court, however, in rendering these decisions, was evidently not advert- 
ent to the statute above referred to, for the reason probably that it does 

not appear in the general Code of 1883, and was, therefore, not 
(459) called to its attention; the statute having been enacted at  a subse- 

quent session and being chapter 83, Laws of 1889. This law we 
hold to be controlling on the question, and the cases cited are over- 
ruled. 

I t  is further contended that the bill is defective, for that the matter 
alleged therein to be false is not material, and objection is made on 
this account to the form of the bilf and to the testimony offered in sup- 
port of the- charge as laid; but this objection is without merit. I t  
is undoubtedly a correct position that one of the essentials in a charge 
of "perjury" is that the matter alleged to be false must be material. The 
conclusion is sound, but the premise is defective, or rather, i t  is nonex- 
istent, for the alleged testimony was material. I t  was given in a crim- 
inal action, in  which the present defendant, as landlord, was prosecuting 
one Jeff Ratliff, a tenant, for removing crops without having paid the 
rent. Ratliff's defense was that the defendant's claim for rent had been 
assigned by him to one Y. C. Allen, and that he (Ratliff) had paid the 
claim, or adjusted i t  with the assignee. This testimony, tending, as i t  
did, to establish the assignment of defendant's claim as landlord, was 
not only material, but directly relevant to the issue, and the judge be- 
low made a correct ruling on defendant's objection. 

There is 
No error. 
Cited: S. v. Cline, 146 N. C., 642 ; S. v. H o l d e ~ ,  153 N. C., 609. 
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STATE v. WILLIAM JONES. 
(460) 

(Filed 6 November, 1907.) 

Indictment-Petty Misdemeanor. 
In the Superior Court, upon appeal from a conviction for a petty mis- 

demeanor, indictment by grand jury is dispensed with. 

CRIMINAL ACTION, tried before Ferguson, J., and a jury, in the Su- 
perior Court of FORSYTH. 

I 

Assistant Attorney-General Clement for the State. 
Defendant not represented in this Court. 

PER CURIAM: By chapter 573, Laws 1907, the recorder's court was 
created at  Winston for the trial of petty misdemeanors, but with right of 
appeal to the Superior Court. By section 4 of said act, larceny of goods 
less than $10 was made a petty misdemeanor. The defendant, convicted 
in  said court on a charge of petty misdemeanor, in stealing shipstuff 
of the value of $3, appealed to the Superior Court, and, being put on 
trial de novo, objected because no indictment against him had been 
returned by a grand jury. The judge overruled the exception; the de- 
fendant excepted and, there being a verdict of guilty, appealed. 

There is no error. The same point has been fuIIy discussed and set- 
tled in  S. u. Lytle, 138 N.  C., 738. I n  like manner, when a case i s  
tried in  the Superior Court on appeal from a justice of the peace, no 
indictment is required. 8. v. Quick, 72 N .  C., 243; 8. v. Thornton, 136 
N. C., 616. 

N o  error. 

Cited: X. v. Shine, 149 N.  C., 482; S. v. Collins, 151 N.-C., 649; 8. v. 
Brown, 159 N. C., 469; X. v. Dunlap, ib., 493; S. v. Hyman, 164 N. C., 
415; S. v. Tate, 169 N .  C., 374. 

STATB v. VERNON GODWIN. 
(461) 

I (Filed 6 November, 1907.) 

1. Instructions-Mandatory Charge-Questions for Jury. 
It  is error in the trial judge to charge the jury peremptorily to find the 

defendant guilty upon a certain phase of the testimony, without directing 
them to pass upon the evidence or the credibility of witnesses. The 
instruction should be based upon their belief of the evidence, or, which 
is in better form, upon their finding of the facts in accordance with the 
evidence. 
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2. Same-Nuisance-Streets-Obstruction-Remedy o f  City-Remedy of Cit- 
izen. 

The act of obstructing a street, which is a public highway, by one build- 
a fence across it, is an indictable nuisance, and abatable both by the 
proper town authorities and by the person who is annoyed or injured by 
it. Therefore, when, under an indictment for removing a fence surround- 
ing a yard, etc. (Revisal, sec. 3673), there is evidence on the part of the 
defendant that he was town marshal, duly acting, after notice, under 
an order from the proper authorities of a town having the power by its 
charter to remove it, and there is also evidence that the marshal had per- 
sonally the right to remove it, irrespective of the order, and that the street 
had been dedicated, it was error in the court below to direct a verdict 
against the defendant. 

3. St.reets-Adverse Possession-Right of Public. 
Possession of a street by one claiming it adversely cannot now divest or 

destroy the right of the public therein. Revisal, see. 389. 

CRIMINAL ACTION, tried before Justice, J., and a jury, at September 
Term, 1906, of ANSON. 

This is an indictment for injuring and yemoving a fence surround- 
ing a yard, garden, and cultivated field, under Revisal, sec. 3673. 
When the evidence was closed the court instructed the jury to return a 
verdict of guilty. 

The defendant contended that the fence obstructed West Street (ex- 
tended), in the town of Polkton, while the State insisted that the land 
surrounded by the fence had not been dedicated to the public for the 
purpose of being used as a street, and to these respective contentions 

the testimony was addressed.' There was evidence tending to 
(462) show, as we think, that the property was originally owned by 

L. L. Polk, who extended West Street as at  first dedicated or laid 
out by him and accepted by the town, and then sold lots-at least tmo- 
on the extended portion of the street. The defendant testified as fol- 
lows: "Mr. Briley lives in my house, which 'is situated in the town of 
Polkton. The residence is situated on the Sturdivant lot, which is one 
square acre. There was a street in front of my house when I bought it, 
twenty-five or thirty years ago. Elms had been set out as shade trees 
along this road, which were eight or ten years old at the time. The 
street was opened at that time 7 5  or 100 yards below my house. The 
fence constructed by Dr. Smith ran straight across the space opened up 
for the street, and then ran down the space with my line for some dis- 
tance and aeross this space again. The road had been used up to the 
house. I t  had been cut out for some distance below. but had never 
been used. There was a clear space, 40 or 50 feet wide, opened along 
my eastern line to the Austin line, now the Beachum line. All of this 
property was owned by L. L. Polk when I bought the Sturdivant lot and 
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when the Sturdivant lot was bought from me, and abo the second lot 
that I bought from L. L. Polk. Large trees had been cut out and 
this space opened up for a street, and has now grown up in bushes. I 
set out shade trees along the space'which had been opened for this street 
eighteen or twenty years ago. The shade trees are there now-some of 
them 8 or 10 inches in diameter, or larger. When I' bought my prop- 
erty this open space and street in  front of my house were called West 
Street (extended), or the extension of West Street. I had no ingress 
to my property below this fence, except along this avenue which had 
been opened." There was also e~~idence that the defendant, as town 
marshal, removed the fence as an obstruction to the street, under an 
order from the proper authorities of the town, which was incorporated 
by Private Acts of 187475, ch. 158. Notice of ten days was 
given to the prosecutor, L. C. Smith, to remove the fence before (463) 
the defendant tore i t  down. A map of the premises was intro- 
duced, which shows the extension 0% West Street and a lot or lots front- 
ing upon it. There was other evidence supporting the defendant's con- 
tention, and also evidence contradicting i t  and sustaining the theory of 
the State. I n  view of the charge of the court, i t  is not necessary to 
state it. There was a verdict of guilty, and judgment was entered 
thereon. Defendant excepted and appealed. 

Assistant Attorney-Geneml Clement for the fit&. 
H.  H.  McLendon and T.  L. Caudle for defendant. 

WALKER, J., after stating the case: The charge of the court was a 
peremptory one, by which the jury were instructed to find the defendant 
guilty, without any direction that they should pass upon any of the evi- 
dence or even the credibility of the witnesses. We cannot approve the 
form of the charge. M f g .  Co. v. R. R., 128 N. C., 284, 286. I t  is for 
the jury to find the ultimate fact of guilt upon the evidence and under 
the instructions of the court as to the law. The jury were not even 
told that, if they believed the evidence or if they found the facts to be 
according to the evidence, which is the better form of expression, even 
when all the evidence bears one way, or if they found certain facts, they 
should then return a verdict of guilty, lout were simply directed to find 
the defendant guilty. We have recently disapproved an instruction 
much less mandatory upon the jury than the one given in this case. 
S. v. Simmons, 143 N. C., 613. See, also, Merrell v. Dudley, 139 N. C., 
59; S .  v. Garland: 138 N. C., 675; S .  v. Barrett, 123 N. C., 753; Sossa- 
man v. Cruse, 133 N. C., 470; 8. v. Green, 134 N. C., 658; Bank v. 
Pugh,  8 N .  C., 206; ~ V f g .  Co. v. R. R., supra; 8. v. R. R., post, 495. 

But we think the court erred in directing a verdict, because there 
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(464) was evidence in the case that the place where the fence stood 
was a part of West Street. I t  can make no difference in  the 

result whether i t  was a part of the original street or of the exten- 
sion. The question to be considered*was whether the fence was built 
across a public street and thereby became an obstruction to its free use 
by the citizens of the town. I f  so, the authorities of the town had not 
only the right, but i t  was their duty to have the fence removed, under 
the powers vested in  them by the town charter, if i t  constituted a 
nuisance; and there was evidence tending to show that the defendant 
himself also had the right to remove it, irrespective of the order to do 
so. Wolfe v. Pearson, 114 N. C., 621; 8. v. Parrott, 71 N. C., 311; 8. 
v. Dibble, 49 N.  C., 107. I f  the fence obstructed the street, which is 
a public highway, and thereby rendered its use less convenient, it was 
an indictable nuisance. S. v. Whitaker, 66 N.  C., 630; S.  v. McIver, 
88 N. C., 686; 8. v. Loy~g, 94 N. C., 896; S.  v. McCarson, 8 N.  C., 446; 
X. v. Hunter, 27 N. C., 369; S. v. Smith,  100 N. C., 550; S. v. Eastman, 
109 hT. C., 785; Revisal, sec. 3784 (Code, sec. 2065). And such a 
nuisance is abatable by the town authorities charged with the duty of 
keeping the streets open and in proper repair, and also by any person 
who is  annoyed or injured by it. S. v. Higgs, 126 N.  C., 1023; 8. v. 
Parrott, 71 N.  C., 311; TBolfe v. Pearson, 114 N.  C., 634; Hester v. 
Traction Go., 138 N.  C., 293. 

The questions whether the fence was of such a description, with 
reference to the character of the land it surrounded, as to come within 
the terms of the statute and the indictment thereunder (S. v. Biggers, 
108 N.  C., 763), and whether the land had been dedicated by L. L. 
Polk to the use of the public for a street, and perhaps others, were for 
the consideration of the jury upon the evidence and under proper in- 

structions of t h e ~ o u r t  as to the law. The question of dedication 
(465) may depend somewhat upon whether L. L. Polk platted the 

ground and in the map described this street, and thereafter sold 
lots fronting on it, as the defendant's testimony, if true, might convince 
the jury was done. Noose v. Carson, 104 N. C., 434; 8. v. Fisher, 117 
N .  C., 740; Smith v. Goldsboro, 121 N.  C., 355; Hughes v. Clark, 134 
N. C., 460; JIiZZiken v. Denny, 135 N. C., 22. 

I t  may be inferred, from what was said on the argument and what 
we find in  the briefs, that the court charged as i t  did because it was 
thought not to be necessayy to show any criminal intent, the doing of the 
prohibited act being sufficient if i t  was done intentionally, and that the 
question of title was not in controversy. But this was not the only point 
upon which the case should have turned. I f  i t  was a public street and 
the prosecutor obstructed it, to the inconvenience and detriment of the 
public, the defendant could rightfully remove it, if himself annoyed or 
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prejudiced b y  the  obstruction, or he  could lawful ly do so if act ing under  
t h e  order  of t h e  proper  authorities, whose d u t y  i t  was to  keep it open. 
Possession of t h e  street b y  a n y  one claiming it adversely cannot  divest 
o r  destroy t h e  r igh t  of t h e  public therein. Acts of 1891, ch. 224; Re-  
visal, sec. 389. T h e  Court,  i n  Moose v. Carson, 104 N. C., a t  p. 434, 
seems to have  overlooked what  was decided i n  3. v. Long ,  94 N. C., 896, 
w i t h  respect to  t h e  effect of adverse possession of a highway upon the  
r igh t  of t h e  public o r  t h e  citizen therein pr ior  t o  the a c t  of 1891. 

T h e  mate r ia l  questions raised i n  this case should be submitted to  a '  
jury, a n d  a new t r i a l  is  ordered f o r  tha t  purpose. 

N e w  tr ia l .  

Cited:  H o l t  v. W e l l o m ,  163 S. C., 131; Threadgi l l  v. Wadesbora, 
170 N. C., 643. 

STATE v. FRAZIER JONES. 
(466) 

(Filed 20 November, 1907.) 

1. Indictment-Murder-Premeditation-Evidence-lnstructions. 
Upon evidence tending to show that, after a slight quarrel with his 

wife, the defendant followed her into an adjoining room, where they were 
alone, and, after having some altercation with her, three pistol shots 
mere heard and three wounds were found on the deceased wife's person, 
some shown to be fa ta l ;  that  the defendant soon thereafter came out of 
the room and acknowledged that he had killed his wife and knew he 
would hang for i t ,  it is  proper for the judge to charge the jury: "If you 

, are satisfied, beyond a reasonable doubt, that  the prisoner weighed the 
purpose of killing long enough to form a fixed design to kill, and a t  a 
subsequent time, no matter how soon or remote, put i t  into execution, you 
should convict the prisoner of murder in the first degree." 

2. Same-Murder-Extenuating Circumstances. 
I t  is no evidence of extenuating circumstances, under a n  indictment 

for murder, that the deceased threw a piece of meat a t  the prisoner, leav- 
ing some grease upon his face, a s  an act of retaliation, for defendant to 
follow her into an adjoining room and kill her with premeditation. 

3. Same-Murder-Confession, Voluntary. 
Confessions made by defendant to an officer arresting him, without 

threat or inducement, that  he had shot and killed the deceased and knew 
he would hang for i t ,  being voluntary, are  competent evidence upon a trial 
for murder. 

MURDER, t r i ed  before Jfoore,  J., and  a jury, a t  December Term, 1906, 
of GUILFORD. 
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The defendant was indicted for and convicted of killinn his wife. Lula 
u 

Jones. The exceptions were mainly directed to the evidence and the 
charge of the court upon the question whether the killing was done with 
deliberation and premeditation, so as to constitute murder i n  the first 
degree, and to the-instruction as to murder in the second degree. There 
was no evidence of manslaughter or excusable homicide. The testimony - 

relating to the killing was as follows : 
(467) Bettie IIolt testified that she and Lula Jones, on Thanksgiving 

Day, 1906, were in the kitchen, getting dinner, and the prisoner 
was outdoors, somewhere. He  came in at 12 o'clock and called for some- 
thing to eat, and Lula, his wife (the deceased), gave him a piece of meat. 
The prisoner said he didn't want that piece, but wanted a piece with a 
bone in it, and threw i t  at  his wife. His wife returned the compliment, 
and in  the exchange of meat some grease found its way into the pris- 
oner's face, and '(he got angry because she put some grease on his face." 
The prisoner's wife then went out of the door, into the adjoining room, 
and prisoner followed right behind her. Witness heard them talking 
pretty loud, and in a short time heard the report of a gun. Ethel Gib- 
son, another witness, stepped to the door and, looking in, said "Uncle 
Frazier has killed Aunt Lou." Witness then ran, and, while running, 
heard the gun fire, and when she had run as far  as the hog pen, heard 
the gun fire again. Witness also testified that she saw deceased 
lying in  front of the fireplace, and that one bullet went in  one ear and 
out the other; another entered the back of the head and came out of her 
forehead: the third went through deceased's hand. Witness also testified - 
that the prisoner was the only person in  the room with the deceased. 

Ethel Gibson testified that when she heard the first shot she stepped 
up to the door and, looking in, saw deceased sitting by the fire, in a 
chair, and the prisoner was standing on her left side. She then saw the 
prisoner hold the pistol up to the left ear of deceased. She then hallooed 
and ran. Witness heard three shots in all, and then the prisoner ran 
out of the house, towards the railroad, with a pistol in his hand. 

Caleb Summers testified that when the first shot was fired he was 
standing about 25 or 30 feet from the house, and when he heard the shot 
he looked towards the house and saw the prisoner shoot right down at 
his wife, who was lying on the floor; then he saw him come out of the 

house and kneel down by the deceased. He  then got up and came 
(468) out, with the revolver in his hand. 

Gus May, a policeman, testified that he was near the house 
when the shooting occurred, and saw the prisoner come out of the house 
with the pistol in his hand; that he ran after the prisoner and called 
upon him to halt, and arrested him and asked him why he shot his wife, 
and the prisoner said: "Maybe I will tell that later, but her business 
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and my business is o m  business, and nobody else's"; and, further: "I 
shot my wife, and if she is dead, I killed her. I am satisfied that she is 
dead, but I want to see her stretched out. I have killed her and can pay 
the penalty. I will be hanged, and I don't expect anything else." He- 
also told the witness that he had shot her three times, and for the witness 
to keep the crowd from shooting him, as he wanted to be hanged and 
not butchered. 

Dr. Jordan testified as to the death of the deceased, the wounds, the 
range of the bullets, and also that the deceased's clothing was burned 
from powder. 

The prisoner introduced no evidence. 
The court, after explaining the nature of the charge to the jury, the 

different degrees of homicide, and the bearing of the evidence, instructed 
the jury as to premeditation and deliberation, as follows : "If you are 
~atisfied beyond a reasonable doubt that the prisoner weighed the pur- 
pose of killing long enough to form a fixed design to kill, and, at  a sub- 
sequent time, no matter how soon or horn7 late, put i t  into execution and 
killed the deceased i n  pursuance of such fixed design to kill, then you 
should convict the prisoner of murder in the first degree. When the 
purpose or design to kill is formed with deliberation and premeditation, 
i t  is not necessary that such purpose or design be formed any particular 
length of time before the killing. The law does not lay down any yule 
as to the time which must elapse between the moment when a prisoner 
premeditates and comes to a determination in  his own mind to 
kill another person and the moment when he does the killing, as (469) 
a test. I t  is-not a question of time. I t  is merely a question of 
whether the accused formed in his own mind the determination of kill- 
ing the deceased, and then, at  some subsequent time, either immediate 
o r  remote, carried his previously formed determination into effect by 
killing the deceased. I f  there be an intent to kill and a simultaneous 
killing, then there is no premediation. I f  the prisoner weighed the pur- 
pose of killing long enough to form a fixed design to kill, and, at  a sub- 
sequent time, no. matter how soon or how remote, put i t  into execution 
and killed the deceased, then he is guilty of murder in the first degree. 
The question of when or how long he had the fixed purpose to kill, if 
you find that he had such purpose, is determined independently of when 
he  took up the pistol. If the prisoner intentionally shot Lou Jones, the 
deceased, with a pistol and intentionally killed her, and if the State has 
faiIed to show beyond a reasonable doubt that the killing was done with 
deliberation and- premeditation, then the prisoner would be guilty of 
murder in  the second degree. The jury are instructed that the prisoner 
cannot be found guilty of murder in  the first degree unless the jury are 
satisfied from the evidence, beyond a reasonable doubt, not only that the 
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prisoner is guilty of feloniously and intentionally killing the deceased, 
but i t  must appear from the evidence, beyond a reasonable doubt, that 
the killing was done with deliberation and in  pursuance of a fixed and 
premeditated design on the part of the prisoner to kill the deceased." 

There was a conviction of murder in  the first degree, and, judgment 
having been pronounced upon the verdict, the defendant excepted and 
appealed. 

Assistant Attorney-General Clement for the State. 
J .  A. Barringer for defendant. 

(470) WALKER, J., after stating the case: The charge of the court to 
which exception has been taken by the defendant conforms to the 

rule of law which we have repeatedly laid down as applicable to cases 
of this kind. I t  was full and explicit, and there was evidence to sustain 
it. Indeed, the proof tended to shorn, not only premeditation and delib- 
eration, but that the defendant committed a cruel murder, in cold blood, 
upon his weak and defenseless wife. The language used by us in 8. v. 
Daniel, 139 N.  C., a t  page 553, is appropriate to the facts as they appear 
in  the record: "When we consider these facts in  connection with the 
utter and cold indifference of the defendant after the shooting, what 
more deliberate act, upon previous reflection and meditation, we may 
well ask, could be imagined than this one? The evidence was quite as 
strong as i t  was in  X. v. Hunt, 134 N .  C., 684; S. v. Teachey, 138 5. C., 
587; 8. v. Exurn, ib., 599; S. v. Conly, 130 N. C., 683; S. v. Lipscomb 
and X .  v. McCormac, supra, in which convictions for the capital felony 
were sustained. Indeed, the defendant's intent to kill was more calmly 
and deliberately conceived and executed than was the intent of any one 
of the defendants in  the cases above cited. There was some ground to 
argue in those cases that the slayer might have committed the act in a 
transport of passion, but there is no evidence in this case to indicate any- 
thing but coolness of design and a deliberate purpose recklessly and wan- 
tonly to take human life, all of which was prompted by a bad heart, 
desperately wicked and fatally bent upon mischief. The mere fact that 
the defendant accomplished his purpose within a comparatively short 
space of time can make no difference." The cases therein collected, and 
S. v. Banks, 143 N.  C., 652, fully sustain the charge. I n  the case last 
cited Justice Hoke says: "In this charge, as to murder in  the first de- 
gree, the court excludes all idea of a killing simultaneous with the con- 
ception of the homicidal purpose, and directs the jury, in effect, that, 
before they can convict of the higher crime, the killing must be 

from a fixed determination, previously formed, after weighing 
(471) the matter. The charge, we think, gives the prisoner the full 
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benkfit of the principle contended for by him, and is fully sustained by 
authority,'' referring to numerous cases. We have examined the entire 
charge carefully, and have failed to discern any error therein. The 
evidence tends to show that the defendant made UD his mind as to what 
he would do, or, in  other words, premeditated the killing, when he left 
the house in  which his Thanksgiving dinner was being prepared, and 
that he executed his purpose deliberately and with heartless brutality. 
The manner of the killing tends to show that he had fully determined 
to do his innocent victim to death. His wife's slight retaliation when he 

' - 
threw the meat at  her was not sufficient legal provocation under the 
circumstances of the case; and if, after so slight a provocation-if provo- 
cation i t  was, in  law-he slew upon a principle of revenge, after suffi- 
cient time had elapsed thereafter, in  which he premeditated and delibe- 
rated upon his act, he is as guilty as if there had been no such alleged 
provocation. Foster, i n  his Crown Law, p. 296, says: ('For, let i t  be 
observed that, in  all possible cases, deliberate homicide upon a principle 
of revenge is murder. No man, under the protection of the law, is to be 
the avenger of his own wrongs. I f  they are of such a nature as for 
which the laws of society will give him an adequate remedy, thither he 
ought to resort; but be they of what nature soever, he ought to bear his 
lot with patience." 

The confession made to the policeman was competent, i t  appearing 
that no threat was made to extort it, and that there was no promise to 
induce the defendant to make it. There is nothing to indicate that i t  
was not voluntary. The fact that the defendant was in  the custody of 
an officer when the confession was made does not of itself render i t  in- 
competent. The question is, was i t  voluntary? S. v. Bohannon, 142 
N. C., 695; S. v. C o d y ,  130 N. C., 683; S. v. Plemming, ib., 688; S. v. 
Edwards, 126 N .  C., 1051; B. v. Smith, 138 N. C., 700. There 
was no promise held out, and no influence exerted, which would (472) 
be calculated, under the circumstances, to induce a confession, 
irrespective of its truth or falsity. Wigmore on Ev., sec. 831. 

Upon a review of the record and case on appeal, we find no error in 
the proceedings below. 

No error. 

Cited: S. v. Drakeford, 162 N .  C., 671; S. v. McClure, 166 N.  C., 
327; S. v. Cameron, ib., 382; S. v. Lance, ib., 412; 8. v. Cooper, 170 
N.  C., 721. 
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STATE v. CEPHAS RAYNOR. 

(Filed 20 November, 1907.) 

1. Indictment-Seduction-Evidence. 
Under a n  indictment for seduction under promise of marriage (Revisal, 

sec. 3354), when the prosecuting witness had previously stated that she 
and the defendant had had sexual intercourse a t  the time alleged, i t  is  
competent for the witness to testify, "I'could not help i t ;  he kept right 
on a t  me ; I told him he was trying to fool me into i t  ; he said he was not; 
that he was going to marry me," a s  a n  implied admission by her seducer 
of the fact in  issue. A repetition of this evidence was within the discre- 
tion of the trial judge. 

2. Same-Seduction-Evidence-Supporting Evidence. 
I t  was sufficient to support the witness in  her statement that  the de- 

fendant had seduced her under a promise of marriage, when the evidence 
of witness's mother is that  defendant had admitted in her presence and 
hearing that  he had made the promise and thereby accomplished the ruin 
of her daughter. 

3. Same-Seduction-Instructions, Misleading. 
A prayer for special instructions must be specified and not misleading.. 

Where there is evidence that the daughter told her mother that  the de- 
fendant had seduced her under a promise of marriage, and afterwards 
such was admitted by the defendant to  the mother in  the presence and 
hearing of the daughter, a prayer for instruction directed to the incompe- 
tency of what the daughter said, but including in its general terms the de- 
fendant's said admission, is properly refused. 

4. Same-Seduction-Evidence-Defendant's Promise. 
In  the trial of a n  indictment for seduction under a promise of marriage 

(Revisal, sec. 3354), i t  was proper for the judge below to instruct the 
jury, "If you find that she (prosecutrix) was induced to yield and submit 
her person to the defendant by reason of his promise of marriage, so 
made a t  the time, or before that time, the defendant would be guilty, 
there being supporting evidence under the statute," when the evidence 
showed that  the progecutrix trusted to defendant's pledge "never to for- 
sake her," and to his promise of marriage, when she was seduced, though 
the promise existed before the seduction. 

(473) INDICTMENT f o r  seduction, t r ied before Long, J., a n d  a jury, at 
J a n u a r y  T e r n ,  1907, of PENDER. 

F r o m  judgment  of conviction defendant  appealed. 

Assistant Attorney-General Clement for the State. 
R. G. Grady and' W. T.  Dortch for defendant. 

WALKER, J. T h e  defendant was indicted a n d  convicted of seduction 
under  promise of mar r iage  (R.evisa1, sec. 3354), and  appealed. 
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STATE G. RAYNOR. 

H e  assigns four errors, as follows : 
1. The court erred in  permitting the qrosecutrix to answer the ques-. 

tion asked by' the solicitor, towit: "Why did you yield to the defendant 
and have intercourse with him that night 1" The witness had previously 
stated that they had sexual intercourse a t  the time mentioned. She 
answered: "I could not help i t ;  he kept right on a t  me; I told him he 
was trying to fool me into i t ;  he said he was not; that he was going to 
marry me." The answer was also objected to. The court overruled the 
objections and admitted the evidence. We do not see why i t  was not com- 
petent and relevant. I t  tended to prove directly the very fact i n  issue. 
As an  admission, i t  was clearly competent. S. u. Lawhom, 88 N. C., 
634; 8. v. Horton, 100 N. C., 446. The fact that i t  was a repetition of 
evidence to the same effect previously introduced did not render i t  in- 
competent. I t  was in  the discretion of the court to permit the witness 
to repeat her answer if i t  was thought that the jury had not understood 
her, or for any other good reasons. 

2. That the court erred in refusing to instruct the jury, as (414) 
requested by the defendant, that there is no evidence in the case 
supporting the testimony af Eddie Jones, the prosecutrix, as to the 
promise of marriage, and the jury should acquit. There was evidence, 
we think, sufficient to support the witness in  her statement that the de- 
fendant had seduced her under a promise of marriage. Her  mother, 
Catherine Jones, testified that the defendant had admitted, in her pres- 
ence and hearing, that he had made the promise, and thereby acoom- 
dished the ruin of her daughter. This admission was made to the - 
prosecutrix in the hearing of her mother, when she was reproving him 
for his vile conduct and his faithlessness. She was then pleading with 
him to save her from the consequent disgrace. There was other testi- 

- 

mony which was competent to be considered by the jury in this connec- 
tion. The defendant admitted the seduction. 

3. The court erred in refusing to instruct the jury, as requested by 
the defendant, that the supporting testimony required by the statute is 
something more than corroborative evidence; i t  must be such independ- 
ent facts and circumstances as tend to establish the credibility of the 
prosecutrix [and the statements of the latter to her mother after the 
alleged seduction, that the defendant had promised to marry her, are 
competent only to corroborate her as a witness, and are not such sup- 
porting testimony as is required by the statute]. The instruction was 
given, except the part inclosed in brackets. If there was not wi-  
dence in  this case that the prosecutrix had told her mother, in  the 
presence of the defendant, of the seduction under promise of marriage, 
and he did not deny it, but, in  fact, admitted it, the objection of the 
defendant would have to be sustained, under S. v. Ferguson, 10.1 N. C., 
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841. I t  is true there was evidence that she had told her mother the 
.circumstances before the time they had the conversation i n  the defend- 
ant's presence; but if the court had given the instruction without quali- 

fication or explanation, it may have misled the jury by inducing 
(475) them to believe that the instruction embraced every statement 

made to her mother, whether the defendant was present or not. 
I n  view of the entire evidence, the prayer was not sufficiently specific. 
I n  this respect this case differs from S. v. Pergusom, supra, and S. v. 
Whitley, 141 N. C., 825. The instruction was so framed that i t  might 
have produced the impression on the jury that there was no supporting 
evidence in the case. but only corroborative. and his Honor seems, from 
the last instruction ha gave, to have taken this view of it. - ,  

4. The court erred in charging the jury as follows: "If you find that 
she (the prosecutrix) was induced to yield and submit her person to the 
defendant by reason of his promise of marriage, so made at  the time or 
before that time, the defendant would be guilty, there being other sup- 
porting evidence required by the statute." This instruction was proper, 
under S. v. Ring, 142 N. C., 596, where we said': "In an indictment for 
seduction under promise of marriage, when the evidence shows that the 
prosecutrix trusted to the defendant's (pledge that he would never forsake 
her,' and to his promise of marriage, when she permitted him to accom- 
plish her ruin, a conviction was proper, and the mere fact that the 
promise existed long before the seduction can make no difference if he 
afterwards took advantage of i t  to effect his nefarious purpose. His 
conduct in  such a case would be the more reprehensible, as showing a 
studied and deliberate purpose, first, to engage her affections, and then, 
by taking advantage of her weak and confiding nature and the trustful- 
ness he had inspired by his perfidy, to insidiously ensnare her with his 
wicked and faithless promises of love and constancy. Such conduct is the 
legal equivalent of an express promise to marry if she would submit to 
his lecherous solicitations, provided the jury found, as they did, that it 
had the effect of alluring her from the path of virtue.". The evidence in  
this case is, if anything, much stronger against the defendant than that 

in S. v. Riley was against the defendant there to establish the 
(476) essential elements of the crime charged in the indictment. We 

think, from the entire case, that the jury fully understood the 
difference between "corroborating" and "supporting" evidence, and in 
other respects were properly instructed by the court. 

No error. 

Cited: S. v. Malonee, 164 N. C., 203. 
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STATE EX REL. J. J. WOOTEN V. IT7. 11. SMITH. 

(Filed 27 November, 1907.) 

Quo Warranto-Public Administrator-City Recorder-Public Officer-Con- 
stitutional Law. 

A public office is an agency for the State, and the person whose duty it 
is to perform the agency is a public officer. A public administrator is 
not a holder of a public office within the constitutional prohibition, and 
an action in the nature of quo ujarranto will not lie against a person 
for the reason of his holding the office of recorder of a city and the posi- 
tion of public administrator at the same time. 

b 

Quo WARRANTO, heard by Ferguson, J. (jury trial waived), at  July  
Term, 1907, of MEGELENBURG, to determine the right of defendant to 
hold the office of recorder of the city of Charlotte a i d  at  the same time 
to act as public administrator of the county of Mecklenburg. 

From judgment in favor of the defendant and dismissing the action 
the relator appealed. 

Maxwell & Keerans for defendant. 
N o  counsel contra. 

BROWN, J. As we were not favored with either brief or argument on 
the part of the relator, we are at  a loss to comprehend exactly upon what 
grounds the contention is based that the public administrator of a county 
fills an office or place of trust within the meaning of Article XIV, sec- 
tion 7, of the Constitution of this State. We presume i t  is supposed that 
he fills a place of trust within the meaning of that article. 

The office or place of trust there indicated involves the delega- (477) 
tion to the individual of some part of the sovereign functions of 
the Government, to be exercised for the benefit of the public. I n  Clark 
v. Stanly,  66 N .  C., 59, i t  is said: ('A public office is an agency for the 
State, and the person whose duty i t  is to perform the agency is a public 
officer." At  common law there was no limit on the right of a citizen to 
hold two or more offices, except the incompatibility of their duties. Now 
i t  is a matter of constitutional prohibition, and i t  is not necessary to 
determine whether there is any incompatibility, but only whether the 
places filled constitute offices or places of trust coming within that pro- 
hibition. 

An office or place of trust requiring a proceeding by qtio warranto 
for the amotion of the incumbent is defined as follows: "A public 
position to which a portion of the sovereignty of the country, either 
legislative, executive or judicial, attaches for the time being, and which 
is exercised for the benefit of the public." High Ex. Leg. Rem., sec. 620 j 
Mechem Pub. Off.. sec. 1. 

345 
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The most important characteristic which distinguishes an office from 
a public agency is that the conferring of the office carries with i t  a dele- 
gation to the individual of some of the sovereign functions of the Gov- 
ernment. I n  this respect the terms "office" and "place of trust," as used 
in  our Constitution, are synonymous. Doyle v. Raleigh, 89 N. C., 136; 
Barnhill v. Thomason. 123 N .  C.. 495. As there used. the word "office" 

L C  

is to be distinguished from those agencies or administrative places 
which are quasi public only, as the charge or office of an administrator 
or guardian. 

The place of public administrator partakes of some of the usual inci- 
dents of an  office, but not of the essential one to bring i t  within the pur- 
port of the Constitution. 

A term is fixed and an oath is required, but so is an oath required of 
all administrators, executors, and guardians. The public administrator 

is not required to take an oath to support the Constitution, but 
(478) simply to discharge the duties of his trust, similar in  all respects 

to the oaths administered to all other administrators. 
At  the expiration of his term, or upon resignation, the same individual 

may continue to manage the several estates committed to him until he 
shall have fully administered them. Revisal, sec. 21. I t  is incompatible 
with our received ideas of a public office that the former incumbent may 
continue to discharge some of its duties and receive some of its emolu- 
ments for an indefinite period after vacating it. The public adminis- 
trator exercises no governmental function whatever, and is the deposi- 
tory of none of the State's sovereignty, and in  that respect the place 
lacks the essential element necessary to constitute a public office. 

I t  is an administrative agency of public employment, and, as was said 
by Chief Justice ,Vn;shall, "although an office is an employment, i t  does 
not follow that every employment is an office." United States v, Xau- 
r i c e ,  2 Brock. (U. S. C. C.), 96. 

The duties performed by the public administrator are services per- 
formed under the public authority, as those of other administrators are 
performed, and for the public good, but they are not performed in the 
exercise of any standing laws considered as rules of action applicable to 
the public generally. The place does not carry with i t  the dignity or 
essential characteristics of a public office. It does not affect the public 
generally, but is confined entirely to the settlement of such estates as 
are necessarily committed to its charge. I t  is, therefore, evident that a 
writ of quo warranto will not lie either to remove the incumbent or to 
inquire by what authority he performs the duties or receives the emolu- 
ments of the place. 

We are of opinion that his Honor properly dismissed this proceeding 
at the cost of the relator. 
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Cited: Boynton v. Heartt, 158 N .  C., 490; Whitehead v. Pittmam, I 
165 N. C., 90; Groves v. Burden, 169 N. 0.) 9;  X. v. Knight, ib., 341, 
349, 350, 358, 361. 

STATE v. CHARLES LORD. 
(479) 

(Filed 27 November, 1907.) 

1. Recorder-Justice of the Peace ex Officio-.Costs. 
The fee of the recorder of a city for the trial of an offense should, in 

proper instances, be taxed against the defendant as a part of the costs, 
upon the trial in the Superior Court, upon appeal, when it is provided by 
statute that he shall be an "ea ooflicio justice of the peace, and, before 
assuming the duties of his office, s6all take the oath required by law to 
be taken by justices of the, peace." 

2. Same-Justices of the Peace-Two Offices-Constitutional Law. 
Article XIV, see. 2, of the Constitution does not forbid appellant to 

hold the position of recorder of the town of Charlotte and the office of 
justice of the peace at  the same time. 

THE defendant pleaded guilty at MECKLENBURG September Term, 
1907, to a charge of illegal sale of liquor; Fergusofi, J., presiding. 

The court refused to tax certain costs claimed by W. M. Smith, re- 
corder and ex oficio justice of the peace for the city of Charlotte. Said 
Smith excepted and appealed. 

Assistant Attorney-Gene~al Clement for the State. 
John A. McRae for appellant. 
F. M .  Xhanno&ouse for defendant Lord 

BROWN, J. The charter of the city of Charlotte creates a recorder's 
court for said city, defines its powers and jurisdiction, and provides for 
the election of a recorder. Section 53 provides: "That said recorder 
shall be an ex oficio justice of the peace, and, before assuming the duties 
of his office, shall take the usual oath required by law to be taken by the 
justices of the peace, and also an oath to honestly and faithfully perform 
the duties of his office." 

One Earnhardt, a duly qualified justice of the peace, who also acts as 
desk sergeant at  police headquarters in  said city, issued a warrant for 
defendant and made i t  returnable before W. M. Smith, the appel- 
lant, who is the recorder and ex o,ficio justice of the peace. Upon 
the hearing, Smith bound the defendant over to the Superior (480) 



I N  T H E  SUPREIbIE COURT. [I45 

Court. I t  is contended that the act of Earnhardt, justice of the peace, 
was illegal; that the hearing before Smith was void, and that therefore 
the latter's costs callnot be taxed. EIis Honor so held, in  which ruling 
we do not concur. 

Section 3162 of thc Revisal provides that persons arrested under any 
warrant issued for any offense, where no provision is otherwise made, 
sliall be brought before the magistrate who issued the warrant, etc. The 
clause, "wherc no provision is otherwise made," clearly implies that 
the magistrate who issued the warrant had the authority to make the 
warrant returnable before himself or before some officer having like 
jurisdiction, to conduct the preliminary hearing. 

The court of the recorder exercises a jurisdiction limited t; the city 
of Charlotte, and its criminal jurisdiction may bc somewhat greater than 
that of a justice of the peace. I f  the Legislature had not also made the 
incumbent of the office of recorder a justice of the peace, we should have 
no hesitation in  holding that a justice of the peace could not lawfully 
make a warrant returnable before that court any more than he could 
make i t  returnable before the Superior Court. I-Iaving been appointed 
a justice of the peace by the General Assembly, and having duly quali- 
fied as such. the incumbent of the recorder's office is invested with the 
complete jurisdiction of a justice of the peace, as defined by our Con- 
stitution, in  addition to that which he exercises as recorder by virtue of 
the city charter. There is nothing i n  our fundamental law which forbids 
the appellant to hold the office of recorder and justice of the peace at  
one and the same time. Article XIV.  section 7. Constitution. 

We will, of course, presume that, when the appellant had the warrant 
made returnable before him, he acted in his capacity as a justice of the 
peace, and bound the defendant over to the Superior Court. We, there- 

fore, think that the lawful fees prescribed by law for a justice of 
(481) the peace should have been taxed against the defendant. 

There is nothing in S.  v. Joyncr; 127 N. C., 542, which mili- 
tates against our conclusion. I n  that case the mayor was not created a 
justice of the peace and required to qualify as a justice of the peace. 
H e  simply exercised the jurisdiction which a justice of the peace might 
concurrently exercise. That did not make him a justice of the peace. 
The appellant, Smith, is a justice of the peace, and as such he may law- 
fully exercise all the constitutional jurisdiction, in addition to his juris- 
diction as recorder, which any other justice of the peace in  his township 
may exercise, IIe is required to take the oaths prescribed by law for 
justices of the peace and the additional oath prescribed by the charter 
to honestly and faithfully perform the duties of his office as recorder. 
The case is remanded, with directions to tax the fees allowed by law to 
the appellant as a justice of the peace. The costs of this Court are to be 
taxed against appellee, defendant Lord. 

Error. 34s 



N. C.] PALL TERM, 1907. 

STATE v. FRl3D CARMON. 

(Filed 27 November, 1907.) 

Assault  and Battery-Evidence-Questions for Jury-Motive. 
Evidence is sufficient to go to the jury, of an assault and battery, that 

witness had known defendai~t ior two months; that, while it was (lark 
when the assault was committed, he "got a glimpse" of him just after the . 
l~istol was fired (causing the injury) ; that "he took it to be" the clefend- 
ant, at that time ouly 15 feet from him; by arrother witness, that though 
his vision was ohscured by tlie lights of the room in which he was sitting, 
from looking out into the darlmess, and, therefore, almost impossible to 
recognize a person upon the outside, he "threw his eyes around" immedi- 
ately after he heard the pistol shot, and saw a person whom he "took to 
be" defendant, who had a pistol in his right hand, or something like one- 
there being evidence of a motive for the assault. 

CRIMINAL ACTION, tried before Moore, J., and a jury, at  May (482) 
Term, 1907, of ROWAN. 

The defendant was indictcd for a secret assault, and was convicted of 
an  assault and battery. The testimony was as follows: 

George Kluttz testified: "The defendant is a negro. I live in East 
Spencer, with my father, and he and I are engaged in  running a store 
and meat market. On 27 April, 1907, about 10:30 p. m., I was shot in 
the leg. At the time I was shot I was sitting on the counter in  the store, 
about 4 or 5 feet from the door. I t  was azdark night, except a little 
light given by the moon. There were no lights in the strect, near or in 
front of the store where I was sitting. The store was lighted with three 
lights, and a t  the front-door there was a shed, the width of the store, over 
the sidewalk, about 7 or 8 feet high. There was a small lamp burning 
in  the hallway of the Climax Hotel, which was diagonally across the 
street from the store. I t  was dark in the strect. I did not see the de- 
fendant when he came up, and did not know he was in the strcet. 1 did 
not see hirn shoot a pistol and did not see his face, but after the shot was 
fired I got a glimpse of a person I took to be defendant. The pistol was 
fired from tlie strcet into the store, a distance of 15 or more fcet from 
where I was sitting. The dcfcndant had been in  the store about 8 o'clock 
p. m. previous to the shooting, and had some words with my father about 

. his account, and w h n  he went out my father followcd him and beat hirn. 
When the pistol fired I looked and saw some person running in the 
direction of the Climax Ilotel. Defcndant lives in  a different direction 
from this hotel. I have known the defendant about two months. I 
have been laid up, under the care of a doctor, since I was shot, and 
the bullet is still in  my leg, near my ankle. Not n101.e than a second 
elapsed from the time of the shooting until I got the glimpse of some 
person leaving, whom I thought was defendant." 
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(483) J. R. Kluttz testified: "The shot was fired about 10:30 p. 1-11., 
and hit my son, George Klutt?. I t ,  was dark in  the street, and 

no lights were there or in  front of the store, and the only light was from 
the store, where we were sitting. I know it was almost impossible for 
us, being where the lights were shining, to see out into the dark and 
recognize a person 10  or 15  feet from where we were sitting, as the light 
naturally would blilid a person looking from a lighted place into the 
darkness; but immediately after the shot was fired I threw my eyes 
around and saw a person I took to be defendant, and saw in  his right 
hand something that looked like a pistol to me. The defendant ran in 
the direction of the Climax Hotel." 

There was evidence on the part of the defendant tending to show an 
alibi, but it is not necessary to state it. Judgment was rendered on the 
verdict of guilty, and the defendant excepted and appealed. 

Assistant Attorney-General Clement for the State. 
R. Lee Wright and P. S. Carlton for defendant. 

WALKER, J. The jury might well have acquitted the defendant upon 
the testimony in  this case, but we are unable to declare that there is no 
evidence of his guilt. We admit that some of the testimony was not of 
a very satisfactory character and might be denominated as slight, but 
the evidence, taken as a whole, was sufficient for the consideration of 
the jury, and we are not permitted to interfere and set aside the rerdict 
in such a case. Indeed, we are expressly forbidden by a. provision of 
the Constitution of many years standing, and a most wise and %-hole- 
some one, from doing so. This is a court for the correction of errors in 
law. I n  this case we would not disturb the verdict if we had the power, 
as the trial was presided over by an eniinently fair and able judge, who, 

- we are sure, was careful to safeguard the rights of the defendant. The 
judge below receires a better impression of the true merits of a 

(484) case than we possibly can do, who do not see and hear the wit- 
nesses and are not able to observe the other incidents of the trial. 

He  is, therefore, the proper one to determine whether the verdict is 
against the weight of the evidence or not. 

We cannot reverse the ruling of the court upon the sufficiency of the 
evidence, unless we overrule several cases decided by this Court, which 
we are unwilling to do. The witness Geo~ge Kluttz testified that he 
knew the defendant and had known him for two months; that, while it 
was dark when the assault was committed, he '(got a glimpse" of him 

. just after the pistol was fired, a second only intervening, and that he 
"thought" i t  was and "took i t  to be" the defendant, the latter being 
only 1 5  feet from him at the time. His father stated that, while his 
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vision was obscured by the fact that he was looking from a lighted room, 
his store, into the darkness without, and i t  was almost impossible for 
that reason to recognize a person, yet he "threw his eyes around" imme- 
diately after the firing of the pistol and saw a person whom he "took 
to be" the defendant, and he also saw a pistol in his right hand, or 
something that looked like one. He further stated that the defendant 
ran in the direction of the Climax Hotel, though i t  appeared that this 
was not in the direction of his home. I t  seems to us that this testimony 
is as strong as that which, in X. v. Lytle, 117 N. C., 803, was per- 
mitted to go to the jury, and upon which their verdict and the judgment 
were sustained by this Court. Indeed, we are of the opinion that the 
testimony in  this case is much stronger than the testimony of the wit- 
ness John Dawkins was in  S. v. Lytle. H e  testified in that case as fol- 
lows: ('I recollect the night when the barn was burnt. I met a man 
whom I took to be Lytle; I was in  seven steps of him, the man whom 
I took to be Lytle, in  the road, near my house. He  was a low, chunky 
man. I t  was too dark to see whether he was white or black. He  had 
his back to me; had on a dark sack coat. I have known Lytle ten 
years; have seen him often. Had  I spoken to him I would have (485) 
called him Lytle. This was almost 7 :30, on the Howard Gap 
Road. This was the night the barn was burnt." The court held this 
evidence fully sufficient to uphold a conviction. Wherein is the differ- 
ence between the two cases? I f  there is  any, it is in  favor of the suffi- 
ciency of the evidence in  this case, because here we have, in  addition to 
the impression made upon the minds of the two witnesses, the further 
fact that the defendant had been beaten by one of them less than two 
hours before the assault occurred, and, therefore, had the motive to shoot 
into the store. He  may have missed his mark, i t  is true, but this does not 
destroy the force of the evidence as to the malicious motive. Besides, 
in  Lytle's case there was but one witness to identify the defendant as 
the barn burner, while here we have the concurring testimony of two 
t i  eye-witnesses," upon whose minds the form and appearance of the flee- 

ing criminal made identically the same impression. Then, again, one 
of the witnesses, George Kluttz, stated that he knew the defendant well 
enough, of course, to recognize him, and that he not only "took" him to 
be, but he "thought" that he was the defendant. We should not attach 
much importance to the particular form of the words used by the wit- 
nesses. When they said that they "took" the person who fired the 
pistol to be the defendant, or '(thought" he was the defendant, i t  was evi- 
dently just another way, and their way, of saying that they recognized 
him. I t  was the simple language of men who plainly intended to convey 
that idea, but were not careful or accurate in  expressing it. We might 
well refer to the fact, also, that the witness J. R. Kluttz, whose testi- 
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inony was less positive and satisfactory than that of his son, stated that 
he saw a pistol in  the hand of the person who was running in the 
direction of the hotel. I t  might reasonably have been argued that, as he 
knew the defendant and had an altercation with him that night, if he 

could see so small an object in  the dark as a pistol well enough 
(486) to know what it was, he could just as well recognize the much 

larger object of a man whom he knew so well. 
As to the motive being an  important circumstance or link in the 

chain of evidence, i t  was not necessary, i t  is true, to show a motive for 
the shooting, but it became a most relevant fact, and one of much weight, 
in  ascertaining the identity of the defendant. 8. v. Adarns, 138 N. C., 
688. I t  was absent in  the cases we cite in support of our ruling upon 

. the evidence. With the other facts and circumstances showing a recog- 
nition of the defendant as the intended assassin, admitting that they 
were very slight and almost inconsequential, why might not the jury, 
with evidence of the motive so recently formed, inquire, who else could 
have committed the crime? Who had any reason for making the as- 
sault? And then conclude, as we generally are influenced in our actions 
and conduct by our motives, malice or desire for vengeance, that the 
evidence clearly pointed to the defendant as the culprit. Motive may 
sometimes be a most cogent and convincing fact in the determination of 
guilt, even though in other respects the evidence may be destitute of 
reasonable precision or fail to afford just grounds for inferring the 
essential and ultimate fact of guilt. I n  S. v. Costner, 127 N.  C., 566, 
the Court said that the testimony, while of the same general character, " * - 
was weaker than it was in  S. v. Lyt le ,  and yet there was more than a 
scintilla, and i t  was, therefore, sufficient to support the conviction. See, 
also, S. v. W o o d ~ z l f f ,  67 N .  C., 89; 8. v. Tel fa i r ,  109 N.  C., 875. We 
conclude that the evidence in this case was not inconclusive as to the 
defendant's guilt, and was properly submitted to the jury. 

No error. 

C i t e d :  8. v. Walker ,  149 K. C., 531; S. v. Lane,  166 K. C., 336; S. v .  
C a r b o n ,  171 M. C., 824, 826. 
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STATE r. E. S. TUTTLE. 
(487) 

(Filed 27 November, 1907.) 

Indictment-Trespass-Mortgage-Cancellation. 
An indictment of defendant for forcibly obtaining the cancellation of 

a mortgage from the prosecutrix sufficiently charges a forcible trespass 
which alleges that the defendant "unlawfully, violently, forcibly, inju- 
riously, and with a strong hand and threats and cursing, did compel the 
prosecutrix to sign an order directing the cancellation of a specified 

CRIMINAL ACTION, tried before Ferguson, J., and a jury, at  June 
Term, 1907, of FORSYTH. 

The defendant was indicted on the following bill: 
"The jurors for the State, upon their oaths, present: That E. S. 

Tuttle, late of Forsyth County, on 9 January, 1906, did execute unto V. 
R. Anderson a certain chattel mortgage, therein conveying certain per- 
sonal property to secure unto the said V. R. Anderson the payment of 
the sum of $100 at the maturity of a note in  like amount, which said 
chattel mortgage was duly recorded in  the office of the register of deeds 
of Forsyth County. That the said E. S. Tuttle afterwards, towit, on 
1 January, 1907, with force and arms, a t  and in  the county aforesaid, 
unlawfully, violently, forcibly, injuriously and with a strong hand, and 
by threats and cursing, did compel the said V. R. Anderson to sign an 
order directing the cancellation of the said chattel mortgage so recorded 
in  the office of the register of deeds of Forsyth County, against the will 
of the said V. R. Anderson and against the protest of her, the said V. R. 
Anderson, to the great damage of her, the said V. R. Anderson, to the 
evil example of others in  like case offending, against the form of the 
statute in  such cases made and provided, and against the peace and 
dignity of the State." 

The defendant made a motion to quash, and excepted to its (488) 
refusal. After verdict, he moved in  arrest of judgment, which 
motion being denied also, he again excepted and appealed. 

Assistant Attorney-General Clement for the State. 
Lindsay Patterson and F.  T .  Baldwin for defendunt. 

CLARK, C. J. The indictment sufficiently charges a forcible trespass. 
I t  alleges that the defendant "unlawfully, violently, forcibly, injuri- 
ously, and with a strong hand, and by threats and cursing, did compel 
the said V. R. Anderson to sign an order directing the cancellation of 
the said chattel mortgage so recorded in  the office of the register of deeds 

chattel mortgage recorded (as described) in the ofice of the register of 
deeds," etc. 
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of Forsyth County, against the will of the said V. R. Anderson and 
against her protest, to her great damage," etc. 

Suppose the allegation had been that the defendant had slapped a 
pistol to the prosecutrix's head and thus compelled her to sign a check 
or do any other act. I t  is the show of force and compelling the doing 
of an act against the will of the prosecutrix which makes the forcible 
trespass. No assault need appear in the indictment. Wharton Cr. Law 
'(10 Ed.), see. 1092; also, S. v. Nilb, 13 N. C., 423, where Judge Ru f in  
says that an actual breach of the peace is not necessary, and that, while 
there must be something more than a mere ci,yil injury, i t  is a forcible 
trespass if the act tends to a breach of the peace by being done in the 
presence of the prosecutor, "to his terror or against his will." Certainly 
the violence, threats and cursing towards a female, which caused her 
against her will to sign an order for cancellation of a mortgage held by 
her against the defendant, were terror and violence making a forcible 
trespass. 

I n  S. v. Tolever, 27 Y. C., 454, the Court sustained an indictnient 
for forcible trespass which charged that the defendant did "curse, abuse 
and threaten'' a woman and throw a dead cat into her house through the 

open door. I t  was not charged there, as here, that the terror com- 
(489) pelled her to do any act against hey will. 

The gist of the offense is the violence and intimidation. That 
is sufficiently charged when it is alleged that the violence, cursing and 
threatening made the woman, against her will and protest, sign the order 
to cancel on the record the mortgage which she held against the defend- 
ant. I n  S. v. Mills, 104 N. C., 901, the indictment was not quashed, 
but the Court held that the facts found by the special verdict did not 
constitute forcible trespass, because '(there was nothing done or said 
which should have intimidated or overawed a man of ordinary firmness." 
But the allegation of the bill in this case is that the woman was intimi- 
dated by the violence, threats and cursing, and that to the extent that 
the defendant compelled her to sign the paper he wanted, against her 
will and protest. 

I n  S. v. Gray, 109 N. C., 790, the defendant was held guilty on a 
special verdict, where, without violence, he procured of a female a due 
bill, and by using rough language intimidated her so that she made no 
effort to take i t  back. Here the defendant took and carried away the 
paper which he made the prosecutrix sign, against her will and protest, 
by his violence, threats and cursing. 

I n  S. v. Armfield, 27 N. C., 207, which is very like this case, the 
Court held that the indictment was sufficient, and sustained the charge 
of the trial judge, which was, in  part, as follows: "That i t  was not 
a necessary constituent of such an offense that the individual whose 
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rights were violated should oppose the seizing or taking away of his 
property by force, provided he were overawed and prevented from doing 
so by a superior force and a disinclination to engage in a breach of the 
peace." 

"Whenever a marl, either by his behavior or speech, gives those who 
are in  possession just cause to fear that he will do them some bodily 
hurt  if they will pot  give way to him," he is guilty of forcible trespass. 
Archbold Cr. Pr .  and Pl., p. 1133. 

"No particular words are necessary in  the indictment at corn- (490) 
mon law; all that is required is that i t  should appear by the 
indictment that such force and violence have been used as constitute a 
public breach of the peace7' (ib., 1134), or tend thereto. 8. v. Mills, 
1 3  N. C., 423. 

The charge is sufficiently made, and i t  appears that the jury had no 
difficulty in  finding the proof sufficient. There is no exception to the 
evidence or to the charge of the court. 

Affirmed. 

S'l'ATE v. IUCESE WRIGHT. 

(Filed 27 November, 1907.) 
1. Murder-Evidence. 

Upon thc trial, under a n  indictment for murder, in the Superior Court, 
when therc is testimony upon both sides a s  to  whether or not the defend- 
an t  struck thc deceased, it is immaterial and irrelevant, under the de- 
fendant's contention, a s  to deceased's having testified before the commit- 
ting magistrate, before his death, "IIe did not know who struck him," the 
dying dwlaratitms of the deceased not bcing offered in evidence. 

2. Appeal and Error-lnstructions-Judge's Charge-Language of Judge. 
When donc in a respectful manner, i t  is not reversible error in the judge 

below to speak of one of the defendant's witnesses a s  "the Smith woman." 

INDICTMENT for murder, tried at  July Term, 1907, of CATAWBA, 
before Ward,  J., and a jury. 

The defendant was convicted of murder in the second degree. From 
the judgment and sentence he appealed. 

Assistant Attorney-General Clement for the State. 
Self & Whitener for defendant. 

BROWN, J. The defendant was convicted of murder in the second de- 
gree for the killing of one Lowry. 

355 
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(491) There are only two assignments of error : 
First. Four witnesses for the State testified that the prisoner is 

the person who struck the deceased; that he picked up something from 
the ground, threw i t  at Lowry and hit h i m  while Lowry and the prisoner 
were in  a quarrel. 

The prisoner, his wife and two other witnesses, Tom Smith and his 
wife, testified that there was no quarrel between deceased and the pris- 
oner, and that the prisoner did not throw anything a t  Lowry or any 
one else. 

The prisoner offered to show that, on his trial before the mayor of 
Hickory, a day or two thereafter, on a charge of having assaulted 
Lowry, Lowry, introduced as a witness for the State, testified that he 
"did not know who hit him." The court, upon objection by the solicitor, 
refused to admit this testimony, and prisoner excepted. 

I t  is unnecessary to consider the effect of the failure of the com- 
mitting magistrate to reduce the evidence to writing and have i t  signed 
by the witnesses, as required by the statute, and as to whether such 
failure will necessarily deprive either the State or defendant of the 
benefit of Lowry's evidence, testified to before thc mayor during life. 
The evidence is irrelevant and immaterial and proves nothing. Thc 
State had not offered the dying declarations of Lowry to prove that de- 
fendant was the person who hit him. Lowry's ignorance as to who hit 
the blow does not in  the least tend to contradict the positive testimony 
of the State's witnesses, who testify that the defendant is the person who 
did it. 

Second. His  Honor, in  referring to the testimony of the prisoner's 
witness, I l a  Smith, spoke of her as "the Smith woman." The record 
states that this language was used i n  a respectful manner. The point 
made on the prisoner's behalf is that the jury may not have undcrstood 
the reference to be "re~pectful .~~ 

We do not think the manner of referring to the witness tended to 
prejudice the defendant in  the least, and we have no idea that 

(492) the conscientious judge who presided ever had the slightest pur- 
pose of being discourteous to any witness, however humblc in the 

walks of life. I t  is frequently the case in  nisi prius trials that wit- 
nesses are referred to without "putting a handle to their names." 

We find nothing in  the record of which the defendant can justly 
complain. 
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STATE v. MAJOR GUTHltIE. 

(Filed 27 November, 1907.) 

1. Murder-Evidence-Proof, Order of-Trial Judge-Discretion-Appeal and 
Error. 

While it is usual, upon trials of homicides, that the corpus delicti be 
first shown before the evidence of the defendant's guilt, the order of 
proof is usually left to the sound discretion of the trial judge, and is not 
reviewable on appeal unless it is made to appear that some substantial 
injustice has been done. 

2. Same-Evidence-Demurrer-Declarations-Admissions. 
Upon the trial of defendant for the murder of his wife a demurrer to 

thc evidence will not be sustained when the evidence tends to show mo- 
tive based upon jealousy; repeated threats of defendant to kill his wife, 
made up to the very night of the homicide; a violent altercation in de- 
ceased's room, and that defendant refused to let a witness enter; marks 
around the throat of deceased, as if choked to death, together with an 
admission by defendant of his carrying out his threat. 

3. Same-Trial Judge-Mistrial-Appeal and Error-Record. 
In capital fclonies the trial judge has not the same discretion to make 

a mistrial as in other cases, and to constitute reversible error in his 
refusal to do so the record sliould disclose how the defendant was un- 
duly prejudiced. It  is not reversible error for the court below to refuse 
to make a mistrial of the case because a child of onc of the jurors was 
accidentally killed during the trial. 

INDICTMENT for murder, tried before Council, J., and a jury, at  
August Term, 1907, of DURHAM. 

The prisoner was convicted of murder in  the first degree for (493) 
the killing of his wife, Lizzie Guthrie, by means of choking or 
strangulation, under a bill of indictment in  the proper statutory form. 
From the judgment of the court sentencing him to death defendant 
appealed. 

Assistant Attorney-General Clemlent for the State. 
Benjamin  Loveyzstein for &f endant. 

BROWN, J. We find three assignments of error relicd upon i n  thia 
Court by the prisoner's counsel : 

1. The admission of Louis Atkins' conversation with the prisorvr be- 
fore establishing the corpus delicti. 

2. The refusal of the court to sustain prisoner's demurrer to the 
whole evidence. 

3. That Juror  Homer's child was killed by an automobile accident 
during the progress of the trial and before defendant's counsel made his 
speech and before his Honor's charge. 

357 
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I t  is contended with much earnestness by prisoner's counsel that the 
court erred in  receiving evidence tending to prove the guilt of the pris- 
oner before requiring evidence to establish the corpus delicti, viz., 
the body of a crime-the body upon which a crime has been committed. 

The corpus delicti has two components-death as a result, and the 
criminal agency of another as the means. I t  is fundamental that no 
person may be convicted of the commission of a crime until a crime has 
been proven. I t  is, therefore, usual in  trials for homicide to prove the 
fact of death, and facts tending to prove that such death was brought 
about by some criminal agency, and then to offer proof connecting the 
accused with it. This order of proof is but just to the accused, and 
should be followed generally, although in  this State the order of proof is 
usually the sound discretion of the trial judge, and will not be reviewed 
by us unless i t  is made plain that some substarltial injustice has been 

done. 
(494)  I f  any error was committed in  receiving the declarations of 

Louis Atkins before proof of death, we think i t  was cured by 
the subsequent introduction of abundant independent evidence tcnding 
to prove the fact of death by criminal nieaiis and connecting the pris- 
oner therewith. Anthony v. State, 32 So. Rep., 818; liolland v. State, 
39 Fla., 178. 

Mr. Wigrnore writes with much sound sense on the subject: "To pur- 
port to preside over the investigation of truth, and then, a t  n inordinate 
expense of time, labor and money, to insist on reopening the entire in- 
vestigation because a minor witness has been asked a minor question 
some half-hour before he should have been asked, is to furnish a spectacle 
fit to make Olympus merry over the serious follies of mortals." Section 
1867. 

We think the court properly overruled the demurrer to the evidence. 
I t  is ample to go to the jury, and fully justifies their verdict, if credited 
by them. There is evidence of a powerful motive, based upon intens? 
jealousy; evidence of repeated threats to kill his wife, made up to the 
very night of the homicide; evidence tending to prove a violent alterca- 
tion in  the deceased's room, and that the prisoner refused to let a witness 
enter; evidence of marks around the throat of the deceased, tcnding to 
prove that she was choked to death, together with a declaration of the 
prisoner tending to prove an  admission that he had carried out his 
threat. The evidence in  this case is stronger than that held to be suffi- 
cient i n  X. v. Jones, 98 N.  C., 651. 

The third assignment of error is very imperfectly stated in the 
record, but we infcr that, during the argument and before the pris- 
oner's counsel had addressed the jury, a child of one of the jurors was 
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STATE v. It. It.  

killed by an accident, and that the prisoner's counsel moved for a 
discharge of ihe jury and for another trial before another jury. 

The rccord fails to disclose how the prisoner was unduly prejudiced, 
and whether the trial was temporarily suspended or not. 

The trial judge has not the same unreviewable power to make (495)' 
a mistrial in capital felonies as in other cases. 8. v. Jeferson, 
66 N. C., 309. The law is well stated in  S. 11. Tyson,  138 N. C., 628: 
"It is well settled, and admits of no controversy, that in all cases, cap- 
ital included, the court may discharge a jury and order a mistrial when 
i t  is necessary to attain the ends of justice. I t  is a matter resting i n  
the sound discreti011 of the trial judge; but in capital cases he is re- 
quired to find the facts fully and place them upon record, so that upon a 
plea of former jeopardy, as in  this case, the action of the court may 
be reviewed." I t  may be that ir~exorable m~ccessit~ imposed a great hard- 
ship upon the afflicted juror, but we fail to see how the prisoner was un- 
duly prejudiced, or any reason for reviewing the exercise of his Honor's 
discretion. Upon a careful review of the record, we find 

No error. 

Cited: 8. v. Dry, 152 N. C., 815; 8. v. Upton, 170 N. C., 770. 

STATE v. SOUTHERN RAILWAY COMPANY. 

(Filed 4 December, 1907.) 

1. Constitutional Law-Trials-Reasonable Opportunity-Appeal and Error. 

U7hile i t  is a violation of defendant's constitutional rights to force him, 
in a criminal action, into a trial with such undue haste a s  to  deprive him 
of the ability to prepare and concert his defense, such is not available to 
him when i t  appears from the record on appeal that  every reasonable 
opportunity was afforded him. 

2. Power of Court-Courts-Term-Extension of Time. 
The trial judge has the power to extend the time beyond that  limited 

for the term by statute whcn such is  necessary to develop all the facts in 
the case then being tried. 

3. Foreign Defendants-Civil Action-State Courts-Criminal Actions-Es- 
toppel. 

Foreign defendants cannot prevent the prosccutiorl of criminal proceed- 
ings against them in the State courts by setting up proceedings in  a suit 
of a civil nature they have instituted in  the court. 

4. Federal Courts-Equity-Jurisdiction-Injunction-Criminal Action. 
The jurisdiction of courts of equity is limited to the yrotection of rights 

of property, and does not extend to interference with the prosecution or 
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punishment of crimes. A Federal court of equity cannot in  any manner, 
by injunction or otherwise, stay the trial of a criminal action in the State 
court for the violation of the State's laws. 

5. Same - Constitutional Rights - United States  Supreme Court - Writ of 
Error. 

I t  is in  violation of the sovereign rights of the State for a circuit judge 
of the Federal courts, by injunction or otherwise, to interfere with the 
State in the trial of offenders against the State laws in her own courts. 
Such offenders can only set up such rights, privileges, or immunities a s  
they may claim under the Constitution and laws of the United States 
upon the trial in  the State court, and go direct, by writ of error, to the 
Supreme Court of the United States from the Supreme Court of the State, 
should the last  named court deny such rights. 

6. Constitutional Law-Suit Against State-Officers-Real Party in Interest. 
In  an action brought in the Federal court against the State Corporation 

Commission and the Attorney-General and his assistant, when i t  appears 
that  the statute under which the defendant is  being tried in the State 
court is self-executing, and that the State is the real party in interest, 
and the officers are  only directed and required to prosecute i n  the name 
of the State any crime committed in violation of the act, a n  injunction 
against such officers proceeding as  directed is a suit against the State, 
and, as  such, is in violation of the Eleventh Amendment of the Constitu- 
tion of the United States. 

7. Railroads - Carriers - Penalty Statutes-Principal and Agent-Separate 
Offense. 

When a n  act of the Legislature prohibits a common carrier from charg- 
ing more than 2% cents per mile for transporting passengers, and in a 
different section provides that the carrier violating the act shall be liable 
in  a civil action to the party aggrieved to a penalty of $500 for each 
violation, and that  the agent violating the act shall be guilty of a misde- 
nieanor, prescribing the punishment, i t  is discriminative a s  to  the viola- 
tion by the carrier and the agent, creating a separate offense and punish- 
ment for each. 

8. Same -Carriers - Penalty Statutes - Penalty Prescribed -Additional 
Penalty. 

When a n  offense is created by a statute not existing a t  common law, 
and the penalty for its violation is prescribed by the same statute, the 
particular remedy thus prescribed must alone be pursued, for the mention 
of the particular remedy makes the latter exclusive. Hence, when the 
statute makes the ca~ry ing  of passengers a t  a greater charge than the 
fare  therein specified unlawful, and a particular penalty is  prescribed for 
its violation, i t  was error in the court below to impose a fine upon the 
carrier violating the act, as  for a misdemeanor. 

9. Same-Accessory Before the Fact. 
When a statute creates an offense not existing a t  common law, and 

imposes a separate and distinct punishment upon the carrier and its agent 
for violating it, the carrier cannot be held further liable a s  a n  accessory 
before the fact to the act of the agent violating the provision of the 
statute. 

360 
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10. Same-Corporation-Principal and Agent. 
A corporation can only act through its agent; and whcn a legislati~e 

enactrncnt forbids an act to be done, and providcs a penalty for the 
guilty corporation, and makes the agent liable criminally, the corporation 
cannot be held liable as an accessory before the fact to the act of the 
agent. 

11. Statute-Interpretation-Decisions of the Supreme Court. 

The law as declared in a decision of the State Supreme Court is pre- 
sumed to be kno~vu to and in contcmplation of the State Legislature in 
euacting a statute, and the euactment will be construed with reference to 
the decision. 

12. Federal Court-Civil Action-State Court-Criminal Action-Evidence- 
Record-Constitutional Law. 

When a Federal court has no jurisdiction to enjoin a criminal proceed- 
ing i r t  a State court, the record in an equity suit pending in the Federal 
court in which the injuuction is alleged to have been issued, and intro- 
duced in evidence on the trial of a criminal action in the State court, will 
not be considered as a defense, though involving rights claimed under the 
Constitution of the United States. 

BROWN, J., concurring, argzlmdo; CLARK, C. J., dissenting, arguerzdo. 

INDICTMENT for misdemeanor, tried before Long, J., and a jury, a t  
July  Term, 1907, of WAKE. 

This is an indictment against the defendant for the violation of the 
provisions of chapter 216, Laws 1907, ratified 2 March, 1907, commonly 
known as the "Passenger Rate Law." The act does away with the re- 
quirement that all railroad companies shall furnish first- and 
second-class passenger accommodations, and establishes a uniform (498) 
rate of 2% cents per mile for passenger travel. 

The material portions of the act necessary to an understanding of 
the questions decided by the court are as follows: 

"SECTION 1. That no railroad company doing business as a common 
carrier of passengers in  the State of North Carolina, except as here- 
inafter provided, shall charge, demand, or receive for transporting any 
passenger and his or her baggage, not exceeding in  weight 200 pounds, 
from any station ou its railroad in North Carolina to any other station 
on its said road in  North Carolina, a rate in excess of 21//4 cents per mile; 
and for transporting children 12 years of age or under, one-half of the 
rate above described. 

"SEC. 2. The rate for carrying passengers on leased lines shall be the 
same as is prescribed for the lessor or company operating the same, and 
the Corporation Commission shall publish the rates fixed by this act for 
the several railroad companies operating i n  this State on or before the 
first day of June, 1907. 

"SEC. 3 (refers to mileage books). 
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"SEC. 4. That any railroad company violating any provisiou of this 
act shall be liable to a penalty of $500 for cach violation, payable to the 
person aggrieved by such violation, and recoverable in an action to be 
instituted in the name of said person in any court of this State having 
competent jurisdiction thereof; and any agent, servant, or employee of 
any railroad company violating this act shall be guilty of a misdemeanor, 
and upon conviction shall be fined or imprisoned, or both, in  the dis- 
cretion of the court. 

"SEC. 5 (rclates to free transportation). 
"SEC. 6. That section 2618 of the Rcvisal of 1905 is hereby repealed, 

and all laws and clauses of laws in  conflict with this act are hereby re- 
pealed. 

(499) "SEC. 7. That this act shall be in force froiii and after its rati- 
fication." 

On 8 May, 1907, the defendant, Southern Railway Company, filed 
a bill in  equity in the Circuit Court of the United States for the 
Eastern District of North Carolina, on behalf of itself as complainant 
against Franklin McNeill, Sarnucl L. Rogers, Eugene C. Beddingfield, 
North Carolina Corporation Conimissioners, and Robert D. Gilmer, 
Attorney-Gcneral, and Elayden Clement, Assistant Attorney-General, de- 
fendants, for an injunction against the enforcement of said act, and on 
that day his Honor, J. C. Pritchard, United States Circuit Judge, is- 
sued a temporary restraining order aiid required the said defendants to 
appear before him at Asheville on Wednesday, 26 June, 1907, to show 
cause why an injunctiolr pendente Zite should not be issued. On 29 June, 
after a hearing in which the jurisdiction of the Circuit Court was chal- 
lenged by the defendants, an interlocutory injunction was granted upon 
the bill of complaint and the answer thereto treated as affidavits, and 
upon affidavits filed therein by the complainants, and the cause was 
referred to the TIorr. W. A. Montgomery, standing master of the Circuit 
Court for the Eastern District of North Carolina, to take and report to 
the court such evidence on any of the issues therein as either party might 
offer, and to make all nceded computatiorrs, and to report fully to the 
eourt all the facts thcrein, and the cause was set down for hearing 
before the Circuit Court in Ashcville on the first Monday in October, 
1907. 

Tn the meanthie, at  July Term, 1907, of Wakc Superior Court, the 
defendant having refused and failed to obey the said statute, and h a v i ~ ~ g  
sold tickets to passengers throughout the State at x greater rate than 
23/4 ccnts per mile, the grand jury indicted the defendant and its agent 
at  Raleigh, T. E. Green, for the violation of said act. At  the trial of 
the indictment a t  said term the defendant, Souther11 Railway Com- 
pany, entered a plea to the jurisdiction of the Superior Court of Wake 
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County arid put in evidence the proceedings of the Circuit Court (500) 
of the United States in which the injunctior~ was granted. 

The bill of complaint in the equity suit alleges certain facts from 
which the complainant draws the conclusion that the act of 1907 is con- 
fiscatory and in  other rospects violates its constitutional rights. I t  is 
averred in  the bill that the Corporation Conlinissioners are given by the 
laws of this State such general corltrol and supervision as is necessary 
to carry into effect the statutory regdations in  regard to railroad com- 
panies and corporations engaged in  the carrying of freight or passengers, 
and have the power to obtain such information as may be necessary to 
enforce the provisions of the said law, and that i t  is provided by the law 
of this State that any railroad company doing business in  the State, 
or any railroad company organized under the laws of any State and 
doing business in  this State, is made liable to heavy peiralties if i t  fails 
to comply with the provisions of the law concerning the charges for 
freight and passengers, arid in  such case i t  is made the duty of the Cor- 
poration Commission to notify the Attorney-General, who shall take such 
proceedings in regard thereto as he may deem expedient. That the 
Assistant Attorney-General is invested with the same powers and is re- 
quired to perform the same duties as the Attorney-General, including the 
duties and powers just mentioned. I t  is further averred that the 
Corporation Cornrnission is required by the act of 1907 to publish the 
rates fixed by that act for the several railway companies operating in 
this State, on or before 1 June, 1907, and, for the reasons just 
stated, the members of the Commissiorl and the Attorney-General and his 
assistant are madc defendants to the suit. The complaint also alleges 
certain matters tending to show its net earnings from intrastate traffic 
for 1906 to be $1324,754.64 under the rate existing prior to the operation 
of the act of 1907, when the passenger rate was 3$/4 cents per mile, and 
then concludes (without any satisfactory statement of the facts 
or reasons as to how the result is reached) that, under the new (501) 
rate, the maximum of net earnings for the same year would have 
been $28,077.47, showing a reduction, by reason of the rcduccd rate, of 
$296,747.17. I t  then tabulates the figures so as to show how the maxi- 
mum of net earlliags for 1906 was ascertaincd, from which table i t  ap- 
pears that the rnaxin~urn parr~ir~gs from intrastaic traffic in this State, 
after paying the cost of operation for said year, amounted to $453,811.41, 
and that the ratio of the intrastate gross traffic i n  this State for said year 
to the entire gross traffic, both interstate and intrastate, was 27.60 per 
cent, and by deducting from the total amount of the maximum earnings 
for intrastate traffic ($453,811.41) the proportion of the taxes charge- 
able to i t  and based upon said ratio ($74,423.73) and its proportion of 
the cost of improvements and betterments not capitalized ($54,633.64), 



I N  T H E  SUPR.EME COURT. [I45 

the maximum met intrastate earnings would be $324,754.64. The com- 
plainant then attempts to show that the new rate would, as it says, 
inevitably affect its intrastate business by reason of the fact that many of 
its intrastate rates and all or nearly all of its interstate rates for pas- 
sengers are made, and necessarily made, on a combination of "locals," 
or by the use of "locals" as factors in the computation, and when the 
local rate in this State is reduced, the effect would be to reduce the 
rate upon its interstate traffic, and consequently the loss of the complain- 
ant in  the equity suit, the defendant in this criminal action, would 
be much more appreciable and much greater than is represented by the 
figures already given. The complainant in the bill then recites several 
acts of the General Assembly which i t  alleges would also diminish its 
income-for example, the assessment of railroad property i n  stock-law 
territory for local benefits, the act prescribing the hours of service for 
employees of railway companies engaged in the operation of trains, the 
law authorizing the Corporation Commission to require railroads to 

erect and maintain depots, and an act to enlarge the powers of 
(502) the Corporation Conlmission, which, upon examination, seems 

to confer upon that body ample authority to keep the railway cor- 
porations of the State within the law and under proper control. These 
acts are virtually alleged to be hostile to the interests of the railway 
companies and to impose additional and heavy burdens upon them, too 
grievous to be borne with a reduced passenger tariff. The complainant 
in the equity suit, and defendant in  this indictment, further complains 
that there is a difference between the commercial value of property in 
this State and its value as assessed for taxation, and this applies to all 
classes of property subject to taxation, and that the value at which its 
property is assessed for taxation is not really the true value, which is 
much more, and that the real or commercial value (which we assume to 
be its market value) should be considered only in  determining what is a 
fair and reasonable passenger and freight rate i n  its business as a 
common carrier and in  performing the public service required of it by 
the law, but i t  alleges that the State should be estopped to deny that 
the property is not worth as much as its assessed value. The complain- 
ant then tabulates certain figures showing (as it avers) the ad valorem 
assessment of its property which i t  thinks should be apportioned to its 
intrastate traffic as the basis of determining the reasonableness of the 
legislative rate for the carriage of passengers, towit, $7,213,222.74, and 
showing also other items, such as the amount of its bonded indebted- 
ness, which is a lien upon its property in this State ($24,623,078.29), ' 

the interest thereon ($714,103.08), the annual trackage and rentals paid 
for lines used by i t  here ($481,189.99), the net income for intrastate 
business which should contribute its pro rata part to the papment of said 
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interest ($329,900.89), and the total net earnings under the new rate, 
based upon preexisting conditions, showing, according to its calculation 
and the basis upon which i t  proceeds, a deficiency of $301,893.42 for the 
fiscal year ended 30 Juue, 1906. I t  then alleges that there has 
been an increase in  the operating expenses since June, 1906, (503) 
which will reduce the net result proportionately. I t  admits that 
the general commercial conditions in this State are of a prosperous kind, 
and that intrastate passenger traffic is large, but i t  avers that there 
will be no comparative or substantial increase in its business or tonnage 
resulting from the proposed reduced rates, passenger and freight. I t  
further alleges that its operations have been economically conducted, 
and insists that, as the cost of performing the service to the public has 
been increased, the former rate of 37,i Cents per mile, instead of being 
reduced, should be raised still higher, so as to meet the increased cost of 
operation. The complainant in  the bill then avers that the  former 
rate, or the one existing prior to July, 1907, when the said act became 
effective, is a reasonable one, and fairly and properly adjusted in  its 
proportion to the value of its property and its sources of income in  this 
State, and to diminish i t  would result in  taking its property without 
due process of law, and in  depriving i t  of that equal protection of the 
Ian: to which i t  i s  entitled under the Constitution. I t  complains of the 
provision in  regard to mileage books, and especially the requirement 
that i t  must accept the mileage books of other railroad companies for 
transportation of passengers over its own lines, without any proper lim- 
itation as to the time for redemption of such books. There is a special 
allegation in  the bill that if the defendants are not restrained by the 
process of the court the complainant will be exposed to a multiplicity 
of suits for penalties which i t  will be impossible to deferid by proving 
the facts in  each case, which would show the confiscatory and otherwise 
unconstitutional character of the said legislation, and that by reason 
thereof its credit will be injured and its business arid property wrecked; 
whereas in  the said suit i11 equity the said matters can be fully shown, 
once for all, and great expense and unncccssary litigation avoided. That 
the said suit was instituted for  the purpose of determining, in an orderly 
and cor~clusive way and by a proceeding in which all the diverse 
interests can be represented, the essential questions in controversy (504) 
between the complainant and the State in  respect to the validity 
of the said legislation and of obtaining injunctive relief to preserve the 
status quo until tlw final decision is made. I n  this connection i t  avers 
its willingness to protect the rights of the trawling public, if the suit 
shall finally be dccided against the complainant, by giving a transfer- 
able coupon to each passenger, representing the differcnce between the 
old and the new rate, and to secure the payment of the same by proper 
and sufficient indemnity. 
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STATE v. It. K. 

The defendants appeared and answered the bill of complaint, e n y i n g  
its material allegations, except as to the official character of the de- 
fendants, and they aver, and-support their averment by the statenlent 
of pertinent facts, that the State, in  enacting the legislation which is 
assailed by the coruplainant in the equity suit, was only exercisirlg its 
sovereign power and authority, and that the legislative will as thus ex- 
pressed should be respected and obeyed until its eriactmerlt is declared by 
a. court of last resort to be invalid, and that the general charges and 
speculative theories of the complainant, based upon incorrect averlrrerits 
of facts and inaccurate estimates contained in the bill, should not be 
allowed to stay the inmediate and cffective operation of the act of 1907. 
That the complainant has, in the ways mentioned, been selling tickets 
at  2 cents and 23/4 cents per mile. They aver that the figures and 
estimates as given by the complainant in  its table do not agree with 
those i t  reported undcr oath to the Corporation Commission, as it was 
required by the law to do, and that if the calculation is made npon the 
basis of the reports thus made to the said Commission, it will show con- 
clusively, or "dcmonstrate," that the increase for the ycar ended 30 
June, 3 906, should have been considerably in  excess of a just and reason- 
able compeosation for the value of the service rendered by the coniplaiii- 
ant or the use of the property employed by it. They aver that the max- 

imum earnings of complainant for the year ended June, 1906, 
(505) were marly kite as much as is stated in  its bill of complaint, 

and, instead of being $453,811.41, they were, in  fact, $823,546.80, 
as shown by its sworn report of 9 November, 1906, and, deducting 
thcrefrorn the amount of taxes chargeable to intrastate business ($74,- 
423.79) and the cost of betterments ($54,633.04), the maximum net 
carnirlgs for the said year were $694,490.03, which would produce arr in- 
come of 9% per cent on $7,213,322.74, the proportionate assessed value 
of the complainant's intrastate property and franchises; and if the re- 
duction in  the rate would diminish the net earnings to the extent of 
$296,747.17 (which is denied), there would still be left net earnings to 
the amount of $397,742.86 instead of $28,007.47, as stated in  the bill, 
which amount would yield a net income of 535 per cent on the said 
value; and that even this percentage of income is fa r  below the real 
per cent of the actual net irrcornc as shown by verified reports of the com- 
plainant to the Corporation Commission, which is more than 9 per cent. 
The true result is shown in this way: The gross earnings in  the State, 
including freight, passenger, express, mail, arrd niiscellaneous earnings, 
were $3,159,156.89, and the operating expenses charged against such in- 
trastate traffic were $2,335,610.09. The amount of operating expenses is 
clearly erroneous, as shown by the items thus reported to the Com- 
mission. These are set out in the answer and reduce the above amount 
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($2,335,610.09) to $2,063,726.19, which is 65.48 per cent of the gross 
earnings in  this State ($3,159,166.89), and the actual earnings, there- 
fore, were $1,080,420 instead of $823,346, as alleged by the complainant 
in  the bill. Deducting the amounts properly chargeable for taxcs and 
betterments-that is, $74,423.73 and $54,633.04, respectively-the rrrax- 
imum actual net earnings were $951,363.23 instead of $324,764.64; w d  
if, by the act of 1907, the reduction in  the earnings would be $296,747.17, 
there would still be left $654,616.06, as against $28,607.47, the amount - 
stated in  the bill, which would have been more than 9 per cent 
of the assessed value of its property used in intrastate commerce; (506) - -  - 

and even if the said propcrty were assessed a t  i ts  commercial 
or true value instead of its value for taxation;the busirms of the com- 
plainant would a fair  profit thereon. I f  the interstate as well as 
the intrastate business of the complainant i n  this State is taken into the 
calculation, the net earnirrgs, after paying taxes and making a11 other 
proper deductions, would have been $3,967,218.13 ; and, assuming that 
the loss of income will be $296,747.17, as alleged by the complainaut, 
there would still be left net earnings on the business in this State of 
$3,690,476.96, which would yield 14 per cent of the asscssed valuation of 
its property. The defendants further aver that large sums have been 
paid for grossly extravagant salarics and for improper and unlawful pur- 
poses by the complainant, which should be excluded from the computa- 
tion, and there should he excluded also sums paid out by the complainant 
on account of the negligent management of its property. That thc sum 
of $672,543.14 was paid out on account of its interstate business which is 
not chargeable to its intrastate traffic and which should not be included 

u 

in  thc calculation. The defendants then aver that the earnings of the 
corr~plaii~ant for the ycar 1906 were greatly illcreased over those of the 
previous ycar, and, counting back of that year and comparing each year 
with its successor, a ucJry large increase is shown, while there was a 
steady decrease i n  the operating expenses. The figures are g i ~ e n  as 
shown in complainant's report to the Corporation Commission. I t  is also 
alleged that the stock of the defendant is "watered," or, in other words, 
i s  larger in  proporti011 than the real valuc~ of its property, and that its 
bonded indebtedness is also largely in excess of the actual value of its 
property. They deny that tlrcre has been any discrinlination against the 
complainant in  the legislation of the State relating to stock laws, hours 
of service of railroad employees, or ill any other respect, and 
they aver that the legislation so complained of is merely for (507) 
the protection of life and property and reasonably required for 
the proper and humane operation of railroads. The defendants further 
allege that the complainant has gossly discriminated against the traffic 
and the shippers of this State i n  its scale of rates, and state circurn- 
stantially why this charge is made. 
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STATE v. E. R. 

The defendants insist, upon the facts stated in the bill and upon the 
several legislative acts nientiorred therein, that the Attorney-General 
and his assistant and the Corporation Commission are not charged with 
any duty the performance of which is essential to the complete operation 
of the act of 1907 from and after the time when i t  is thcrcin declared 
to have effect, and that the act is therefore self-executing. They then 
deny the right of the United States Circuit Court to enjoin the said 
officers from discharging their duties in  the enforcement of the criminal 
laws of the State. 

Affidavits were filed in support of the bill to show what was a fair  
return for  capital invested in  industrial enterprises, the increase in  the 
cost of the operation of railroads, and that there is no discrimination by 
the defendant as between individuals or localities in this State, and that 
if there is any incrcasc in  travel by reason of the rcduced rates there 
must be a corresponding increase in  expense to provide additional facil- 
ities to accommodate it. These affidavits, though, are of a most general 
and unsatisfactory nature and seem to be the expression of witnesses, 
experts though they declarc themselves to be, as to what may happen in  
the future, under changed conditions produced by the enactment of the 
law of 1907. Upon t h i  showing made by the complainant, the United 
States circuit judge issued an  interlocutory injunction to the final hear- 

. ing, by which the defcndants were restrained from proceeding to per- 
form the duties assigned to them under the laws of this State with refcr- 
ence to the enforcement of the act of 1907. The defendants filed a plea 

to the jurisdiction of the Superior Court, which was based upon 
(508) the proceedings in  the Circuit Court of the United States, and 

which was heard as upon demurrer thereto by the State and over- 
ruled by the court. The defendant excepted, upon thc ground that the 
United States Circuit Court had acquired jurisdiction of the suit therein 
pending and of all matters pertaining thereto, and that the proceeding 
in  the State court is void and deprives i t  of due process of law and 
of the equal protection of the laws under the Fourteenth Amendment to 
the Constitution of the United Statcs. The dcfcndant then requested the 
court to pass upon its motion to quash the bill previously made in apt 
time. The motion was overrulcd. 

The defendant moved for a continuance, which motion was also over- 
ruled, but this Court is of the opinion that the motion, as appears from 
the record, was dilatory and was properly overruled, even if the ruling 
of the court upon such a discretionary matter can be reviewed in this 
Court. There wcrc various objections taken to the rulings of the court 
upon other questions raised during the course of the trial, but if any of 
them arc tenable they are not material in  the view we take of the 
case. The court then required the defendants to plead to the indictment, 
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and'gave then1 time to do so. They declined to do so, and the court 
directed the clerk to euter for each of the defendants the plea of "Not 
guilty." 

The defendant requested the court to charge the jury as follows: 
"1. The court instructs the jury that the statutc on which the indict- 

ment in  this case is founded docs not make the railroad company guilty 
of a misdemeanor for selling a ticket or causing a ticket to be sold a t  
more than 2% ccnts per mile, and that therefore the jury must disre- 
gard the second count in  the indictrnellt and cannot find the Southern 
Eailway Company guilty. 

"2. Thc act under which the bill of indictment is drawn does not 
make the defendant railroad company guilty of a violation of the 
criminal lam by selling passenger tickets at  a greater rate than (509) 
2% cents per mile, and upon the second count the court charges 
the jury that they shall render a verdict of 'Not guilty.' " 

These instructior~s were ,refused by the court, and the defendant ex- 
cepted. 

So much of the charge of the court to the jury as is necessary to be 
set out was as follows: 

"This is an indictment ur~der an act of the Legislature of North 
Carolina, ratificd on 2 March, 1907, chapter 216, which has been read 
in  your hearing and which declares that 110 railroad company doing busi- 
ness as a cornnlon carrier of passengers i i r  the State of North Carolina, - 
except as in  the act provided, shall charge, deirrarrd, or receive for trans- 
porting any passenger and his or her baggage not exceeding 200 pounds 
in  weight, from any station on its road in  North Carolina to any other 
station on its road in North Carolina, a ratc in excess of 2% ccnts per 
mile, and for transporting children under the age of 12 years one-half of 
the above rate prescribed. 

"One of thc counts in the bill is against the defendant T. E .  Green, 
and the other count includcs in  the indictment the Southern Railway 
Company. The court instructs you that the common law obtuirrs in  
North Carolina, except urhen i t  is changed or modified by statute. 

"If a statutc of tho State prohibits a matter of public grievance, or 
cornmaids a matter of public convenience, all acts or omissiorls contrary 
to the prohibition or comn~arrd of a statutc iiijurious to the public, being 
misclemeanors at  common law, are puriishablc by indictmerrt. 

"A crime or misdemeanor niay be defined to be an act committed or 
onrittcd in violation of a public law, cithcr forbidding i t  or commanding 
it. In other words, a crime is any wrong which the Government deems 
injurious to the public at  large and punishes through a judicial procecd- 
ing in its own iramc. 
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(510) "Therefore, under the laws of the State of North Carolina, a 
railroad company doing business as a comnion carrier of pas- 

sengers and selling tickets from one point on its line of road in  the State 
of North Carolina to another point in  the State, and having and oper- 
ating more than 60 miles of road, and not being exempted from the pro- 
visions of the acl, as read in your hearing, which sells passengers such 
tickets for a greater ratc than 2+/4 cents per mile, is guilty of a violation 
of the law and of the com~l~ission of a misdemeanor. 

"If you find, therefore, from the evidence, and beyond a reasonable 
doubt, that the defendant, the Souther11 Railway Company, is a corpora- 
tion doing business as a common earricr of passengers in the State of 
North Carolina, and that on 8 July, 1907, or on any other date since 1 
July, 1907, and before the finding of the bill of indictment in  this 
case, sold, through its servants or agents at Raleigh, or any of them, to 
W. F. Jones, a ticket from Raleigh to Gary, from which the coupon 
introduced in  evidence was detached, a t  a greater rate than 2$/4 cents 
per mile for the distance between these stations, and charged, demanded, 
and received such amount in  excess of 2% cents per mile in  transporting 
the said Jones as a passenger, then, upon such finding made by you, the 
court charges you that the defendant, the Southern Railway Company, 
would be guilty of the misdemeanor charged in  the bill, and your verdict 
as to the Southern Railway Company upon such finding would be 
'Guilty.' " 

The jury returned a verdict of guilty. The defendant, Southern 
Railway Company, moved for a new trial, and, the motion being over- 
ruled, i t  excepted. The said defendant then moved in  arrest of judg- 
ment. This motion was also overruled, and the defendant excepted. 
The court, on motion of the solicitor and upon the verdict of the jury, 
adjudged that the defendant, Southern Railway Company, pay a fine 

of $30,000, i t  appearing that the defendant railway cornpang 
(511) had been violating the act of Assembly sincp 1 July, 1907, 

throughout the State. 
Before imposing the fine, the court stated that if the Southern Rail- 

way Company would agree to obey the law until a court of last resort 
could pass upon the questior~s involved, i t  would impose a light se~~tcirce 
upon it, as i t  had done upon the defcndarlt T. E. Green. The railway 
company refused to comply with the law, but announced that i t  would 
stand upon its rights. The judgment, as aforesaid, was thereupor] en- 
tered, and the defendant, having duly excepted to all the rulings and to 
thc judgment, appealed to this Court. 

Assistant Attorney-General Clement, Aycock & Da~eiels, E. J .  Justice, 
and 8. G. Ryan  f o r  the State. 

A. P. Thorn, W.  B. Rodman, F. lT. Busbee, A. C. Avery, J. B. Pou, 
and A .  B. Andrews, Jr., for defendant. 
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WALKER, J., after stating the case: This i n  one respect is a case of 
supreme importance. I t  involves the right of the State to enforce its 
criminal laws without interference by the National Government or its 
courts. I f  the defendant is right i n  its contention, the authority or 
separate sovereignty of the State is a myth, and not, as we had sup- 
posed, a reality. We had taken i t  to be settled, without leaving room for 
cavil or controversy, that a Federal court could not stay the arm of 
a sovereign State i n  the execution of its criminal laws. I f  any exception 
to this just and necessary rule exists, i t  must be a very rare one, and 
cannot for a moment be considered as applying to this case. But before 
analyzing the ingenious but specious argument advanced i n  favor of so 
astounding a doctrine as that upon which the defendant relies, and 
showing its utter fallacy, let us consider, first, the preliminary questions 
raised by the defendant. I t  is but fair to the able, learned, and just 
judge who presided a t  the trial that we should do so. The defendant 
complains that i t  was not given proper time to prepare its defense. I n  
other words, that i t  was forced hurriedly into the trial, and, too, 
with such undue haste as to deprive i t  of the ability to concert its (512) 
defense. This is a grave charge to make, and, if substantiated by 
the record, i t  was a violation of the defendant's constitutional rights, we 
admit; but we are able to state that i t  is met conclusively and dis- 
proved, by the facts as they appear in  the case. We are convinced that 
every reasonable opportunity was afforded the defendant, not only for 
entering its pleas and submitting its motions, but for trying the case 
and defending itself upon the real legal merits. The presiding judge dis- 
tinctly announced that the court would sit as long as it was necessary to 
develop all the facts of the case, even though the term of the court should 
be extended beyond the time allotted by the statute. This the judge liad 
the power to do. Revisal, see. 3266. Could the defendant expect to re- 
ceive a more liberal allowance of time? The other positions taken are 
equally untenable, and we overrule all of the preliminary motions as dil- 
atory and declare that the judge's rulings thereon did not aft'ect any 
substantial right of the defendant. We will not refer to the other ex- 
ceptions, as the view we take of the case renders i t  unnecessary to do so. 
The defendant received absolutely fair  treatment from the court in 
very respect. 

We now proceed to consider the case upon its legal merits. Two ques- 
tions are raised: 

1. Did the proceedings in  the United States Circuit Court constitute 
a defense to <he indictment or prevent the grand jury from returning 
the bill and the State court from taking cognizance of the same and 
trying the case? 

2. I s  any criminal offense charged i n  the bill of indictment? 
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Tllesc arc the pivotal and decisive questions in the case. We would 
not discuss the first question stated, i ~ r  view of our ruling upon the 
sccond, but for the fact that the arguments of couiisel and their briefs 
are largely devoted to its consideration, and i t  is a question of the 
grcatest magnitude and gravity. We think, though, that it has been 

conclusively settled against the defendant's contention by the 
(513) rulings of the court of last resort having the power and jurisdic- 

tion to finally pass upon it. I t  is so serious a question and so far- 
reaching in  its consequences, if the defendant be right in  respect to it, 
that i t  cannot perhaps be too often dccided against its present conten- 
tion, if this is to remain a government of the people, by the people, and 
for the people, as originally conten~platcd by its framers, and the rights 
of thc States are to be preserved unimpaired. I f  i t  is ever held, as i t  
surely will not be, that the Federal courts can virtually take charge of 
our State govcrnmcnts by the process of, injunction, the separate sov- 
ereignty of the States, as distinct from that of the Federal Government, 
will be completely extinguished. I t  has beerr said, at least once, by the 
Court of highest authority: 

"We have already had occasion to remark a t  this term that 'thc people 
of each State compose a State, having its own government and endowed 
with all the functions essential to separate and independent existence,' 
and that 'without the States i11 union thcre could be no such political 
body as the United States.' Not only, therefore, can there be no loss of 
separate and indcper~dent autonoruy to the States through their union 
under the Constitution, but i t  may be not unreasonably said that the 
preservation of the States and the iuaintenancc of their government are 
as *much within the design and care of the Constitution as the prcscrva- 
tion of the Union a i ~ d  the nlaintenance of the National Government. 
The Constitution, in  all its provisions, looks to a11 indestructible Union, 
composed of indestructible States." Texas v.  White, 7 Wall., 725; 
Lane v. Oregon, ib., 71. 

And this was so said since the Thirteenth and Fourteenth Amend- 
inertts to the Constitution of the United States were ratified. 

Can this possibly be so if the defendant's contention as to the effect of 
the equity proceedings in the Federal courts is the correct onc? The 

trend of the argument i t  now makes was clearly seen at  once by 
(514) the Supreme Court of the United States, and they paused to 

examine i t  and refused finally to accept i t  as based upon the cor- 
rect theory of our government. I f  we adopt i t  as sound and carry i t  to 
its logical results, i t  would destroy thc proper functior~s of the States. 

We will first refer to the latest exposition of the Constitution in  thi.: 
respect and quote from the most recent case upon the subject, decided in 
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1906, a t  the last term of the Supreme Court of the United States (Urqu- 
hart v. Brown, 205 U. S., 179, opinion by Justice Harlan) ; 

"It is the settled doctrine of this Court that, although the circuit 
courts of the United States and  he several justiccs and judges tllereof 
have authority under existil~g statutcs to discharge U ~ I I  ha0ras torpus 
one held in custody by Statc authority in violation of the Constitution 
or of any treaty or law of the United States, the court, justicc, or judge 
has a discretion as to the time and mode in  which the power so corrferrcd 
shall be exerted; and that, in view of the relations existing under our 
prcsent government between the judicial tribunals of the U ~ ~ i o n  and of 
the several States, a Federal court or a Federal judge will not ordilmrily 
interfere by habeas corpus with the regular course of proccdure under 
Statc authority, but will leave thc applicant for the writ of habeas 
c o r p s  to exhaust the remedies afforded by the State for determining 
whether he is illegally restrained of his liberty. After the highest court 
of the State competcnt under the State law to dispose of the matter has 
finally acted, the case call be brought to thi.; Com.1 for reexarrlination. 
The exceptional caws ill which a Federal court or judge may sorrretimes 
appropriately interfere by hahcus corpus in  advance of final action by 
the authorities of tlic State arc those of great urgency that require to 
be promptly disposed of-such, for instance, as cases 'involving the 
authority and operations of the General Government, or the obligatio~rs 
of this country to or its relations with foreign nations.' The present 
case is not within any of the exceptiorls recogiiizcd in our former de- 
cisions. I f  the applicant felt that the decision upon habeas 
corpus in the Suprenrc Court of the State was in violation of his (515) 
rights under the Constitution or laws of the United States, he 
could have brought the case by writ of error directly from that court to 
this Court." 

The same Court, in  Reid v. Jones, 187 U .  S., 153, said that one con- 
victed for an alleged violation of the criminal statutcs of a State, and 
who insists that he is held in  violation of the Constitution of the United 
States, "must ordinarily first take his case to the highest court of the 
Statc, in which the judgment could bc reviewed, and thencc hring it, if 
unsuccessful there, to this Court by writ of error; that only in  certain 
exceptional cases, of which the present is not one, will a circuit court of 
the United States, or this Court upon appeal from a circuit court, inter- 
vene by writ of habeas corpus i n  advance of the final action by the 
highest court of the State." Sq, in  Drury v. Lewis, 200 U. S., 1, i t  was 
held that in case of the custody by Statc authorities of one charged with 
crime, the settled and proper procedure is for a circuit court of the 
United States not to interfere by habeas corpus "unlcqs in cases of 
peculiar urgency, and that instead of discharging they will leave the 
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prisoner to be dealt with by the courts of the State; that after a final 
determination of the case by the State court, the Federal courts will 
even then generally leave the petitioner to his remedy by writ of error 
from this Court. The reason for this course is apparent. I t  is an 
exceedingly delicate jurisdiction given to the Federal courts by which a 
person under an indictment in  a State court and subject to its laws may, 
by the decision of a single judge of the Federal court upon a writ of 
habeas corpus, be taken out of the custody of the officers of the State 
and finally discharged therefrom." I t  is true, and we will give the 
defendant the full benefit of this concession, that in Urquhart v. Brown,, 
supra, the Court was considering a question which arose upon a pctition 

for the writ of habeas corpus, but i t  is not so much the particular 
(516) form of the controversy as the principle involved in  i t  that con- 

trols as a precedent. The point intended to be decided was that 
full  lay should be given to the procedure of the State courts in  the pros- 
ecution of its criminals, provided the latter have the right of appeal to 
the courts of last resort in  the State, to the judgments of which a writ of 
error will lie from the Supreme Court of the United States to review 
the jud,ment of the State court when any question as to an invasion of 
the constitutional rights of the defendant may bc presented. Instead, 
therefore, of pleading the proceedings in  the Federal Court, the de- 
fendant should have set up its defense upon the merits i n  the State 
court and have brought any unfavorable or adverse rulings of the court 
below here for review, and if i t  had been deprived of any constitutional 
right or guaranty we would have corrected the error. I f  we should 
have decided against the defendant's contention-for example, that its 
property was about to be confiscated and its constitutional rights de- 
nied-it still would have had the remedy by writ of error to review the 
judgment of this Court-that is, if Urguhart v. Brown states the cor- 
rect principle and wilI continue to stand as a precedent, and we think 
without doubt that i t  will. 

But there is  a more serious and conclusive answer to the defendant's 
contention. I t  is stated with great clearness and force in  the briefs of 
counsel for the State, where the true doctrine is ably and learnedly pre- 
sented. The question of separate State sovereignty may not directly 
and necessarily be involved, hut i t  is incidentally. Can a judge of the 
Circuit Court of the United States stay proceedings by the &ate in the 
prosecution of its criminals? This is not too broad a statement of the 
proposition upon the affirmative of which the learncd counsel for the 
defendant rest their case. Let us see what this Court, and tha Supreme 
Court of the United States, whose decisions we must respect and obey, 
have said upon this subject. I t  should require no legal argument to 
demonstrate the fallacy of the defendant's position. The question is 
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increly what has been decided, for the identical rnattcr has fre- (517) 
quently been considered and determined by this Court and by 
the Supreme Court of the United States. There can now be no doubt 
as to how this Court has rulcd upon it, and that ruling is in  perfect 
harmony, as wc think, with the determination of the highest Court. 
I f  anything, the latter has been more pronounced in  denying to the 
Federal courts the jurisdiction now asserted to reside in  thcm. 

The question was fully considered by this Court in Paul v. Washing- 
ton ,  134 N.  C., a t  p. 380, and, without quoting liberally from the opin- 
ion, we will extract therefrom the general principle established. I t  is 
there substantially said that there are two objections to the plaintiff's 
right to maintain this action-first, the courts cannot enjoin the en- 
forcement of the criniinal law or of municipal ordinances imposing 
fincs or penalties. I n  regard to the first objection, we must bear in  
mind that if the court should issue an injunction against the institution 
of a criminal prosecution, i t  would not oiily interfere with the due ad- 
ministration of the criminal law, which, is of the first importance in  any 
well-ordered system of government, but i t  would have to restrain action 
by the State, i n  whose sovereign name and capacity all criminal cases 
are commenced and prosecuted, and the State is not even a party to the 
action and her rights cannot be prejudiced without notice and a hearing, 
even if we could entertain for a moment with any seriousness the propo- 
sition that a court of equity can interfere by injunction with the admin- 
istration of the criminal law. The violation of a town ordinance is 
made bv our statute a misdemeanor. The Code. sec. 3820. I f  i t  is con- 
tended that the ordinance imposes a penalty for cach violation of it, and 
that a court of equity will interfere on behalf of the plaintiff to prevent 
vexatious litigation and a multiplicity of suits, one answer, and a con- 
clusive one, is that a court of equity will never assume jurisdiction in 
such a case until the rights of the complaining party or, in  this 
particular case, the validity of the ordinance has been first deter- (518) 
mined in an action at  law. 

I n  Wallace v. Soc ie t y ,  67 N.  Y., 28, the general rule is stated to be 
that a court of equity will not restrain a prosecution a t  law when the 
question is thc same a t  law and in  equity. An exccption exists where 
an injunction is necessary to protect a defendant from oppressive and 
vexatious litigation. But the court acts in  such cases by granting an 
injunction only after the controverted right has been determined in 
favor of the defendant in a previous action. On this ground the chao- 
cellor in  West v. M a y o r ,  10 Paige, 539, dissolved a temporary injunc- 
tion restraining the defendant from prosecuting suits against the com- 
plainant for violation of a municipal corporation ordinance claimed to 
be invalid. The unconstitutionality of thc act of 1872, he said, would 
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be a perfect defense to a prosecution for the penalties given by it, and 
the question as to the validity of the act has not been determined. I t  
w o ~ ~ l d  doubtless be convenient for the plaintiff to have the judgment of 
the court upon the constitutionality of the act before subjecting himself 
to liability for accumulated pn~alties. Rut this is not a ground for 
equitable interference, and to make i t  a ground of jurisdiction in such 
cases would, in tlrc general result, encourage rather than restrain litiga- 
tion. The question as to the validity of a corporation ordinance does 
not properly belong to the court for decisioi~, where the complai~lants, 
as in  the case presented, have a perfect defense a t  law, if the ordiilauccs 
are invalid or if they do not render the complainants, or those in thcir 
employ, liable for the penalties. And it would be an usurpation of 
jurisdiction by the court if it should draw to itself the settlement of 
such questions when their decision was not necessary in  the discharge 
of t h e  legitimate duties of the court. The court would not grant an 
irljunction to protect him against the multiplicity of suits until his 
right to such protection had been established by a successful defense at 

law in  some of the suits. We find the rule stated in  16  A and E. 
(519) (2  Ed.), 370, as follows: "It is a well-settled rule, both in Eng- 

land and America, that a court of cquity has no jurisdiction to 
ir~terfere by injui~ction to restrain a crirninal prosecution, whether the 
prosecution be for violati011 of statutes or for an infraction of munici- 
pal ordinances. The rule applies, whether the prosecution is by indict- 
ment or by summary process, and to the pr.osecutions which are merely 
threatened or anticipated, as well as those which have already been 
commenced. So i t  is not within the power of the parties to waive the 
question relating to the jurisdiction of the court to compel i t  to try the 
cause. I f  the prosecution is under an ordinance, no ground for enjoin- 
ing i t  i s  constituted by tlie f a d  that the ordiuarice i.; void or that the 
party seeking the injunction has not conmitted a violation of the ordi- 
nance, or that the complainant in the prosecution under the ordinance 
states no cause of action." 

"We have no case, however," says the Court, in  I h ' w ~ 1 1  11. C~aiq ,  30 
Ala., 138, "where chancery has restrained a simple trespass or succes- 
sion of trespasses on either the person or personal goods. The utmost 
extension of the principle which has conre under our observation ern- 
braces only the trespasses to wl~erc the remedial agency is shown 
to be necessary to prevent multiplicity of suits or to avert irreparable 
mischief. The judgment and senterms of the town council, of which 
the appellant complains, were quasi-crirninal proceedings. A bill in 
chancery to restrain a malicious or unfounded prosecution is certainly 
of novel impression. We have not been able to find any principle or 
adjudged case which justifies an injunction to stay a prosecution, either 
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criminal 01- auasi-criminal. or to restrain a trrspass to the person or 
personal property. We think such a l ~ r e c ~ d e r ~ t  would be an alarnriirg 
stretch of equity jurisdiction. Irr considering this case simply on the 
equity of the bill we have rrecessarily regarded its avermertts as true. 
I t  is not intcnded by this to intimate an opinion on the validity or 
invalidity of the ordinance, or of the fines imposed on tllc appel- 
lant ; they will he considcrcd when properly presented." (520) 

Arrd, later, in Moscs P. flayor, 52 Ah., 198, i t  was held by the 
same Court that courts of equity will not interfere to stay proceedings 
in  cri~ninal matters or ill any case not strictly of a civil nature. They 
will not grant an irijurrction to stay prowedings on a mandarnus, or an 
indictment, or an infornmtion, or a writ of prohibition. The courts of 
law have complete jurisdiction to punish the commission of Crime&, and 
can interpose to prevent their cornmission Ly inlprisoning thc offender 
o r  binding hin1 to keep the peace. Rut courts of equity have no juris- 
diction over such matters; at  leasl, a court of equity cannot en t~r ta in  
a bill on this ground alone. A hill in  chancery to restrain a malicious 
or unfounded prosecution is certainly of the first impression, and there 
is neither principle nor authority to support it. Municipal authorities, 
i t  is said, would be paralyzed in  discharging the public duties entrusted 
to them if every offender against the ordinalices they have proclaimed 
could by injunctioii arrest them, or could by multiplying his offenses 
invoke the interferencc of a court of equity. The counsel for the appel- 
lant sought to withdraw the case presented i n  the bill from the opera- 
tion of this geileral principle and the authorities by wlrich i t  is sup- 
ported, upon the ground that the interference of a court of equity is 
necessary in  this case for the prevention of vexatious litigatiou and of 
a multiplicity of suits. I t  could well be said in  answer that the litiga- 
tion and multiplicity of suits apprehended are criminal in  their charac- 
ter and without the jurisdiction of the court. 

I n  Hottinger v. X e w  Or7euns, 42 La. Ann., 629, the Court refused to 
exercise its equity jurisdiction to restrain the enforcement of an ordi- 
nance penal i11 its nature, upon the ground that "the ordinance was 
enacted in  pursuance of the police power vested in  the city, whether 
rightfulIy or wrongfully is not to be determined in  this suit. I t  was a 
police regulation in the interest of public health, with a penalty for its 
violation. The pecuniary loss in the enforcement of the ordi- 
nance cannot therefore be considered in  determining the ques- (521) 
tion of iurisdiction. The enforcement of the ordinance is rested 
by the Constitution and law of the Stale in  the recorder's court of the 
city of New Orleans. If the ordinance is unconstitutional, as alleged, 
the plaintiff can suffer no injury, as she has her remedy and can urge 
her defense in  the recorder's court. Failing there, she has her remedy 
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by appcal to this Court." See, also, Devron v. First Municipality, 4 
La. Ann., 11 ; Beach on Injunction, sec. 520; Eldhdge o. Hill, 2 Johns. 
Ch., 281 ; Field v. Western h'p~ings, 181 Ill., 186 ; 1 Spelling Inj. a i d  
Extr. Bem., see. 694; B w c h  v. Cavanagh, 12 Abb. Pr., 410; Ward- 
ens v. Washington, 109 N. C., 21; Scott v. Smith,  121 N.  C., 94; 
Viclcem v. D u ~ h a m ,  132 N. C., 880; Busbee v. Lewis, 85 N. C., 332; 
Busbee v. Macy, 85 N.  C., 329; Pearson v. Boyden, 86 N. C., 586. 

I n  Gohen v. Comrs., 77 N.  C., 3, the Court held that if the defendants 
have an unlawful and void ordinance and have arrested and fined the 
plaintiff, he has a complete remedy at law by exception and appeal, 
and cannot resort to the jurisdiction of a court of equity for relief. "We 
are aware of no ~r inc ip le  or precedent for the interposition of a court 
of equity i n  such cases." 

All the cases we have cited were approved by this Court in  Paul v. 
Washington, 134 N. C., 363, the opinion in which the principle was 
considered and the cases relied on were reviewed, having been concurred 
in  by four of the members of the Court, as then constituted-the Chief 
Justice, Justice Douglas, Justice Connor, and the writer of this opin- 
ion-and becoming thereby the opinion of the Court upon that ques- 
tion, which really decided the case (as Justice Douglas well said) with- 
out regard to the question as to the validity of the ordinances. I n  the 
leading opinion the correctness of some of the decisions is questioned, 
but the learned justice who spoke for the Court frankly states that, 
while ('the writer of this opinion is in sympathy with the argument of 
counsel of the appellant, thc majority of the Court are of the opinion 

that the law as laid down in  the cases above cited is  correct in 
(522) principle and applies to the facts of this case and to all othcrs in  

which the attempt may be made to test the validity of a munici- 
pal ordinance by injunction." So that the doctrine may be considered 
as settled in  this State against the authority of a court exercising equi- 
table jurisdiction to interfere by injunction with other courts in  the due 
course of administering and enforcing the criminal laws of the State. 
Whether this rule is of universal application, or will in  extreme circum- 
stances admit of exception when justice would otherwise be defeated, we 
need not decide, as the principle thus established is clearly applicable to 
the facts of this case. I f  the court of a State will not thus interfere 
with another court of the same State and arrest by injunction the 
prosecution of a defendant for a crime, surely i t  will not recognize the 
power of a court in another and practically a foreign jurisdiction to  
do so. 

We must adhere to our own rulings, which have become settled 
precedents upon this subject, and hold that the Uuited States Circuit 
Court had no power to enjoin the prosecution of thc defendant in the 
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court below, and the proceedings of that court introduced in evidence, 
and on which the defendant relies, can afford i t  no protection against . 
the indictment or prevent a conviction thereunder. 

This places our decision, so far, upon a general principle in the law 
of injunctions which governs in courts of equity. But the same doc- 
trine, to the extent that i t  affects this case and as obtaining i n  the 
Federal courts, i s  fully stated by Justice Gray in E z  park  Xawyer, 124 
U.  S., 200: "Under the Constitution and laws of the United States, 
the distinction between common law and equity, as existing in England 
a t  the time of the separation of the two countries, has been main- 
tained, although both jurisdictions are vested in  the same courts. 
The office and jurisdiction of a court of equity, udess enlarged by ex- 
press statute, are limited to the protection of rights of property. I t  
has no jurisdiction over the prosecution, the punishment or the par- 
don of crimes or misdemeanors, or over the appointment and re- 

, moval of public officers. To assume such a jurisdiction, or to sus- (523) 
tain a bill i n  equity to restrain or relievc against proceedings for 
the punishment of offenses, or for the removal of public officers, is to 
invade the domain of the courts of common law or the executive and 
administrative department of the Government. Any jurisdiction over 
criminal matters that the English court of chancery ever had, became 
obsolete, long ago, except as incidental to its peculiar jurisdiction for the 
protection of infants, or under its authority to issue writs of habeas 
corpus for the discharge of persons unlawfully imprisoned. 2 Hale P. 
C., 147; George v. Pritchard, 2 Swanst., 402, 413; 1 Spence Eq. Jur., 
689, 690; Attorney-General v. Ins. Co., 2 Johns. Ch., 371, 387. From 
long before the Declaration of Independence i t  has been settled i n  
England that a bill to stay criminal proceedings is not within the juris- 
diction of the court of chancery, whether those proceedings are by in- 
dictment or by summary process." 

Lord Chief Justice Holt, in  declining, upon a motiou in  the Queen's 
Bench for an  attachment against an attorney for professional miscon- 
duct, to make it a part of the rule to show cause that he should not move 
for an injunction in  chancery in  the meantime, said: "Sure, chancery 
would not grant an injunction in  a criminal matter under examina- 
tion i n  this Court, and if they did, this Court would break i t  and pro- 
tect any that would proceed in contempt.of it." Holderstafle v. Saun- 
ders, 6 Mod., 16. Lord Chancellor Hardwickx, while exercising the 
power of the court of chancery, incidental to the disposition of a case 

before it, of restraining a plaintiff who had by his bill submit- 
ted his rights to its determination from proceeding as to the same matter 
before another tribunal, either by indictnient or by action, asserted in  
the strongest terms the want of any power or jurisdiction to entertain a 
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bill for an irrjunction to stay criminal proceedings, saying: "This 
Court has not originally arid strictly any restraining power over 

(524) crimirral prosecutiord' ; and again : "This Court has no jurisdic- 
tion to grant arr injunctiol~ to stay proceedings on a mandamus,  

nor to a n  indictlneut, nor to an infornration, nor to a writ of 
prol~iluition, that I know of." Mayor* of Y o r k  11. Yil l i inton,  2 Atk., 
302 (s .  c., 9 Mod., 273) ; hlontugue v .  DutSn~an, 2 Ves., Sr., 396. The 
modern decisions in Eirgland by cnrinerlt equity judges concur. in hold- 
ing that a court of clrancery has no power to restrain criminal pro- 
ceedings, u n l ~ s s  they  are instituted by  thr  party  to  a suit already pend- 
ing b ~ f o r e  it, and t o  t r y  thc same r i g l ~ l  tha t  is  i t z  issuc there. A t t o r n ~ y -  
Gc~ne.ial 21. Cleaver, 18 Vcs., Jr., 211 ; Tulne.1 v. Turner ,  15 Jar., 218; 
~Saul l  u. Browr~,  L. R., 10 Ch., 64; K e r r  v. Preston, L. R., 6 Ch., 463. 
M r .  Just ice S tory ,  in his Cornirumtaries on Equity Jurisprudence, af- 
firins the same doctrine. Story Ea. J In.., see. 893. And in the American " L 

courts, so fa r  as we are informed, i t  has been strictly and urriforinly 
upheld and has been applied alike, whether the prosecutions or arrests 
sought to be restrained arose under the statutes of the State or under 
municipal ordinances, citing many cases to sustain the principle. 

There is, perhaps, a more conc.lusive reason why we should hold that 
the snit in  equity pending in the United States Circuit Court and the 
restraining process issued therein by thc circuit judge cannot be of 
any avail to this defendant, so as to prevent a prosecution against it 
in  a State court for the comlnission of a crime. The Circuit Court of 
the United States has no jurisdiction to entertain a suit to enjoin a 
State, brought by a citizen of any other State or country, even though 
i t  may appear that the law upon which the prosecution in the State court 
is founded conflicts with the Constitution of the United States and is 
therefore void. This rule is evolved from the Eleventh Alncndment to 
the Constitution, which provides as follows: "The judicial power 
of the United States shall not be construed to extend to any suit ill 

law or equity cornincnccd or prosecuted against one of the United 
(525) States by citizens of another State or by citizens or subjects of 

any foreign Slatc." I t  is well known that this provisior~ was in- 
serted in  the Coilstitution as a result of the decisioii in  Chisholm v. 
Georgia, 2 Dallas, 419, decided in  1793, and i t  was construed in O s b o r n ~  
11. B a n k ,  9 Wheat., 138, in  which rase the Comt said : "Tn all cases 
where jurisdiction depends upon the party, i t  is the party naincd i r ~  
thc rccord. Conscqn~ntly, the Eleventh Arncndment, which restrains 
the jurisdiction granted by the Constitution over suits against the 
States, is of necessity limited to those suits in  which a State is a party 
on the record." But that narrow interpretation of the amendment has 
long since been rejected by the same Court, and by many successive de- 
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cisions i t  has firmly established the principle to be that if the State 
is substantially or really a party to the record against whom the suit is 
directed, she comes wiihin the protection of the amendment. 111 E z  
parte Ayers ,  123 U. S., 443, a leading case upon this question, i t  ap- 
peared that Ayers, as Attorney-General of the State of Virginia, and 
the Commonwealth's attorneys of the severaI judicial circuits were 
authorized by a legislative act to bring suit against delinquent taxpayers 
who had tendered coupons which had been take11 from the bonds of 
the State in  payment of taxes, the burden of 1)roving the gemlineuess 
of the coupons being placed by the act upon the defendants. A suit in 
equity was brought in  the United States Circuit ('oilrt to restrairr and 
enjoin the said Ayers from bringiilg actions under the act or at- 
tempting to enforce its provisions, aud an irrjunctiort was issued from 
that court according to the prayer of the bill. Ayers refused to obey the 
writ, and was accordingly attacbed for contempt, whereupon lie applied 
for and obtained a writ of habeas c o ~ p u s  from the Supreme Court of 
the United States, and at  the hearing. was discharged from custody. 

"The question really is whether the Circuit Court llad jurisdic- 
tion to entertain the suit in which t h t  order was ~rlnd(>, because (526) 
the sole purpose and prayer of the bill was by final decree per- 
petually to enjoin the defendar~ts from taking any steps in execution 
of the act of 12 May, 1887. The principal contention on the part of 
the petitioners is that the suit nominally against them is, in  fact and in 
law, a suit against the State of Virginia, whose o$ccrs they are, juris- 
diction to entertain which is denied by the Eleventh Amendment to the 
Constitution, which declares that 'the judicial power of the United 
States shall not be construed to extend to any suit in  law or equity 
con~menc~d or prosecuted against one of the United States by oitizens 
of another State or by citizens or subjects of any foreign Statc.' I t  
must bc regarded as the settled doctrine of this Conrt, established by 
its recent decisions, 'that the qucstiori arhcther a suit is within the 
prohibitioil of the Eleventh Ame~ldrnent is not always de tc rmi rd  by 
reference to the 11ornin:ll parties on the record.' P o i n d c r f e r  v. Gwm- 
how, 114 IT. S., 270. This, i t  is true, is not irr harmony with what 
was said by Chief Justice $Iarshall in Osliorn v. B a n k ,  22 U .  S .  (9 
Wheat.), 738. Accordingly, ill C'unni~aghan?, 71. R. B., 139 U. S., 446, i t  
was decided that in those cases where it is clcarly seen upon the record 
that a Rtatc ii an indiqpwisable party to enable the court, according 
to the rules which govcrn its procedure, to grant the relief sought, i t  will 
refuse to take jurisdiction. . . . The relief so sought is against the 
defendants, not i n  their i~~div idua l  but in  their representative capacity 
as officers of the State of Virginia. The acts sought to be restrained are 
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the bringing of suits by the State of Virginia in  its name and for 
its own use. I f  the State had been made a defendant to this bill by 
name, charged according to the allegations i t  now contains-supposing 
that such a suit could be maintained-it would have been subjected to 
the jurisdiction of the court by a process served upon its Governor and 

Attorney-General, according to the precedents in such cases. I f  a 
(527) decree could have been rendered enjoining the State from bring- 

ing suit again its taxpayers, i t  would have operated upon the 
State only through the officers who by law are required to represent it 
i n  bringing such suits, namely, the present defendant, its Attorney- 
General, arid the Commonwealth's attorneys for the several counties. 
For  a breach of such an injunction these officers would be amenable 
to the court as proceeding in  contempt of its authority, and would be 
liable to punishment therefor by attachment and imprisonment. The 
nature of the case, as supposed, is identical with that of the case as 
actually presented in the bill, with the single exception that the State 
is not named as a defendant. How else can the State be forbidden by 
judicial process to bring actions in  its name except by constraining the 
conduct of its officers, attorneys, and agents? And if all such officers, 
attorneys, and agents arc personally subject to the process of the court, 
so as to forbid their acting i n  its behalf, how can i t  be said that the 
State itself is not subjected to the jurisdiction of the court as an actual 
and real defendant? I t  is, however, insisted upon in argument that i t  
is within the iurisdiction of the Circuit Court of the United States to 
restrain 'by in junc t io~  officers of the State from executing the provisions 
of State statutes void by reason of repugnancy to the Constitution of 
the United States; that there are many precedents in  which that juris- 
diction has been exercised under the jurisdiction of this Court, and that 
the present case is covered by their authority." 

The Court, after reviewing the authorities at  length, denied the con- 
tention of the complainants and held with the petitioner that the suit 
was one against the S,tate, and the proceedings against him for the al- 
leged contempt in  disobeying the order of injunction therein issued was 
consequently null and void. Referring again to the suit i n  equity for an 
injunction as being onc essentially against the State of Virginia in  its 

sovereign capacity, though nominally against its prosecuting 
(528) officers, the Court said: "It i s  therefore within the prohibition 

of the Eleventh Anlendment to the Constitution. By the terms 
of that provision i t  is a case to which the judicial power of the United 
States does not extend. The Circuit Court was without  juriscliction to 
entertain it. All the proceedings in  the exercise of the jurisdiction 
which i t  assumed are null and void. The orders forbidding the peti- 
tioners to bring the suits, for bringing which they were adjudged in  
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contempt of its authority, i t  had no power to make. The orders adjudg- 
ing them i n  contempt were equally void, and their imprisonmeilt is 
without authority of law." 

The next case in  order, which presented the precise question we have 
here, is Beagan v. L o a n  und T r u s t  Co., 154 U. S., 362. I t  was attempted 
i n  that suit, as here, to enjoin the Corporation Conimission and other 
officers of the State of Texas from enforciug a statute authorizing them 
to prescribe the maximum rate of charges by railroads as carriers. The 
Court laid down certain spccific propositions as having been set- 
tled by its former adjudications. The great question involved is 
stated to be the right of the State to regulate or limit traffic charges, 
and i t  was held that the Legislature had the power to fix rates and 
the extent of judicial interference as protection against unreasonable 
rates. The question of the validity of a rate or charge for transporta- 
tion in  respect to passengers or freight, involving as i t  does' the element 
of reasonableness, both as regards the company and as affecting the pub- 
lic, is eminently one for judicial investigation, requiring the process of 
law for its determination. 22. B. c. Minnesota, 134 U. S., 418. The 
power thus to regulate the affairs of corporations, and, in  the case of 
carriers, to limit their charges for transportation, is not without limit. 
I t  is not a power to destroy, aud regulation is not the equivalent of con- 
fiscation. Under the pretense of prescribing a maximum charge for 
fares and freights, the State cannot require the carrier to transport 
persons or property without reward; neither can i t  do that which 
i n  law amounts to a taking of private property for public use (529) 
without just compensation or without due process of law. Xtone 
I:. L o a n  and T r u s t  Co., 116 U.  S., 307; Dow v. Beidelman, 125 U .  S., 
680. I t  was also decided by the Court that the undoubted general power 
of a State to regulate the fares and tolls which may be charged and 
received by railroad or other carriers can be exercised through the 
medium of a cornmission or administrative board created by the State 
for  that purpose and in order to execute the will of the State as cx- 
presscd by its legislation. Xtone u. Loan a17d Trust CYo., I16 U.  S., 307. 
I n  that case i t  was held to be the settled doctrine of the Court that a 
State has power lo limit the amount of charges by railroad companies 
fo r  the transportation of persons and property within its own jurisdic- 
tion, unless restrained by some contract in  the charter, or unless what is 
done amounts to a regulation of foreign or interstah commerce. General 
statutes regulating the use of railroads in a State, or fixing maximum 
rates of charges for transportation, when not forbidden by charter con- 
tracts, do not necessarily deprive the corporation owning or operating 
a railroad within the State of its property without due process of law, 
within the meaning of the Fourteentl~ Amendment to the Constitution 
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of the United States, nor take away from the corporation the equal 
protection of the laws. While the principles thus stated were recognized 
and affirmed in  E ~ a g a n  v. Loan und Trust Company, s~lpra, the Court 
distinctly adopts as a rule equally well established what is said in 
Ex parte Ayem, supra. Justice R r ~ w t ~ r ,  delivering the opinion of the 
Court, refers to that decision and classifies the cases in  which interfer- 
ence by injunction is and is not permitted. I Ie  says: "We are met at 
the threshold with the objection that this is a suit against the State of 
Texas, brought by a, citizen of another State, and, therefore, under the 
Eleventh Amendment to the Constitution, beyond the jurisdiction of the 

Federal court. The question as to when an action against 0%- 
(530) ccrs of the State is to be treated as an action against the Statc has 

been of late several times carefully considered by this Court, 
especially in  the case of En part? Avers, 123 Ti.  S., 433. To sccurc the 
manifest purpose of the constitutioi~al exemption guaranteed by the 
Eleventh Amendment requires that i t  should be interpreted, not liter- 
ally and too narrowly, but fairly a i d  with such brcadth and lavgerress 
as effectually to accomplish the substance of its purpose. I n  this spirit 
i t  must be held to cover uot only suits brought against a State by name, 
but those also against its oficers, agents and representatives, where the 
State, though not named as such, is, nevertheless, the only real party 
against which alone in fact the relief is asked, and against which the 
judgment or decree eflectually operates. I t  is well settled that no action 
call be maintained in ally Federal court by the citizens of one of the 
States against a State without its conserrt, even though tthc sole object 
of such suit be to bring thc State within the operation of the constitu- 
tional which ~rovides,  'No State shall pass any law impairing 
the obligation of contracts.' This innnuniiy of a State from suit is 
ubsoluk and unqualified, and the constitutional provision securing it is 
not so constmcd as to place the State within the reach of the process of 
the court. Accordingly, i t  is equally well settled that a suit against 
officers of a State to coilrpel them to do the acts which constitute a per- 
formance by i t  of its contracts is, in eff'ect, a suit against the Statc itself. 
In i l ~ e  application of this latter principle two classes of cases have 
ap1)cared in  the decisions of this Court, and i t  is in determining to which 
class a particular case belongs that different views l~ave  been presented. 
The first class is whtn the suit is brought against the officer of the 
State as representing the State's action and liability, malting it, though 
not a party to the record, the real party against which the judgment will 
so operate as to compel i t  to specifically perform its contracts. The 
otlrcr class is where a suit is brought against defendants who, claiming 

to act as officers of the State and under the color of an unconsti- 
(531) tutional statute, commit acts of wrong and injury to the rights 
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1 and property of the plaintiff acquired under a contract with the State. 
I I n  the Reagan  erne the suit had proceeded to final hearing and dc- 
1 Cree, and a perpetual injunction was granted upon the findings of 

fact, which showed that the rates were confiscatory, and, besides, the 
I 

Legislature did not itself prescribe the maximum of charge for trans- 
portation, but left that matter to be determined by the Commission. The 
provisions of the act were not enforcible except by the Commission. I n  

A " 

this particular that case and tlris o w  arp clearly distinguishable. 
Before proceeding to discuss further the rulings in  tlie Suprenle Court 

1 of the united states upon this important and far-reaching question, 
which now engages perhaps more of the attention and anxious eonsidera- 
tion of the public and of the courts of this country than any other, as 
i t  should, for i t  vitally concerns the due and lawful exercise of the 
powers conferred by the Constitutior~ upon the Federal Government 
and those reserved, respectively, to the States or to the people, and 
should be settled definitely and conclusively in order to avoid unfor- 
tunate judicial conflicts, we will pause to decide one question involved in 
this case which also differentiates i t  from Reagan  v. Loan  and  Tmst  Co. 
There is nothing i n  our act which makes its operation depend a t  all 
upon anything to be done by the Corporation Commission, or the At- 
torney-General or his assistant. The said officers last named are rc- 
quired to prosecute in  the name of the State any crime committed i n  
violation of the act, but Ex  parate A y e w  is direct authority that they can- 
not be reached by an  injunction while in  the performance of this official 
duty. Besides, can i t  be said, with any show of reason or even with 
the sanction of plausible argument, that a suit for an injunction directed 
against thc Attorney-Gcrreral in  the prosecution of criminal cases 
in  which the State, under our law, and the sovereign under all ( 5 3 2 )  
law, is the plaintiff of record and, too, thc real plaintiff, is  lot, 
in  its very nature and in  its natural and necessary effect, a suit against 
the State? Can i t  be said, in  answer to this suggestion, that the State 
can proceed against criminals and yet at  the same time that she can be 
deprived of all power to do so by her duly constituted law officers, 
charged with the duty of enforcing the criminal law? The injunction 
had just as well be issued against the grand juries or the judges who 
preside in  her courts. The act provides (Public Laws 1907, ch. 216, see. 
7) that it shall be in  force from and after 1 July, 1907, and tlie provision 
that the Corporation Coinmission is required to publish the rates "fixed 
by this act" on or before 1 June, 1907, for the informatiotr of the public 
and the railroads concerned, is directory and not intended to stay 
the opcration of the act beyond 1 July, 1907, should the Commission 
fail in the performance of that duty, ndr in law, by aey reasonable con- 
struction of the act, does i t  have any such effect. The maximum rate 
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prescribed by the act was uilco~rditionally effective from and after 1 
July, 1907, and the act was therefore self-executing. For this reason 
alone, if for no other, the suit in  equity pending in the United States 
Circuit Court cannot be permitted to affect the proceedings ill the 
court bclow in this case. 

R. R, v. Minnesota, 134 U. S., 418, so much relied on by the defend- 
ant's counsel, is also far from being an authority against the ruling we 
now make. Thc act, construed and held valid in  that case, provided that 
the tariff of rates as made and published by the Railroad Commission 
should be final and conclusive as to what are equal and reasonable 
charges, and that there should be no judicial inquiry irito the matter 
for the purpose of determining the reasonableness of the rates so pre- 
scribed. Quite a different case from this one. We do not say that a 
judicial inquiry cannot be made in  a proper way, but that the State, in  

the exercise of its sovereign power, cannot be enjoined under the 
( 5 3 3 )  guise of restraining her officers in the performance of a duty 

which is not required to make the rate act effective. Nor can the 
State be controlled by the Federal courts in  the execution of her 
criminal laws. But i t  may be remarked, in  passing, that the opinion 
of the Court in  R. R. vr Minnesota, as well as the concurring opinion of 
Juslice Miller, especially cited by the defendant's counsel as controlling 
this case, was met by an exceedingly strong dissent from Justices Rrad- 
l ~ y ,  G7.(1j~, and Lamar., who asserted that what is a reasonable charge is 
not a judicial question, but is "preeminently" a legislative one, involv- 
ing considerations of public policy as well as of remuneration, and 
that the licgislature may itself fix the maximunz and thus exclude judi- 
cial inquiry, or i t  may mcrely provide that the rate shall be reasonable, 
or. that reasonable rates shall be determined by a conlmission or by tlie 
common law, when the of reasonableness is open to judicial in- 
vestigation. They further asserted that the Court, in  R. R. v. Minne- 
sota, had virtually overruled Munn  v. Illinois, 94 U.  S., 113, and the 
cases afterwards decided arid based upon the principle of that case. 
When we consider the real nature of a corporation, the source of its 
creation, and the tenure, if we may so spcak, by which it exercises its 
privileges and franchises, and, indeed, holds its propcrtg, the reserved 
power of the State with respect to i t  and marry othcr facts and reasons 
that can easily be adduced, i t  may well be a question whether thc ad- . 
vantage and strength of the argument in that case was not all with tlie 
dissenting justices. But, accepting the principle announced by the ma- 
jority of the Court as the law with us, and we so accept it, i t  docs not 
bear upon this case and should not control our decision. We also think 
the many other cases on which the defendant's counsel rely are equally 
inapplicable to the facts of this case. There is no evidence in  this case, 
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and of course no adjudication binding upon us, that the rate prescribed 
by the act of 1907 is confiscatory, nor do we understand the 
defendant to rely upon the record of the proceedings in  the (534) 
Federal court as establishing that fact (for it would not be evi- 
dence for that purpose), but merely as showing that complete and ex- 
clusive jurisdiction of the entire matter was in that court by virtue 
of the suit therein pending, and that its order of injunction extends 
so far  i n  its broad sweep as to stop the State in the ordinary enforce- 
ment of its criminal laws. This would be a very alarming doctrine if 
true, but fortunately i t  is not. 

Recurring to that part of our opinion where we digressed in  order to 
consider the nature of the act of 1907 and to determine when i t  became 
effective, and to distinguish from the case at  bar certain cases decided 
by the Supreme Court of the United States which i t  is contended by the 
defendant are decisively in its favor, we will refer to one other case 
recently decided by the Court. 

I n  F i t t s  v. AIcGhee, 172 U.  S., 416, i t  was attempted to enjoin the At- 
torney-General of Alabama and the solicitor of one of her judicial cir- 
cuits from prosecuting suits for penalties provided for violations of an 
act fixing the maximum tolls to be charged by a bridge company for the 
use of its bridge across the Tennessee River. The Supreme Court de- 
nied the jurisdiction of the Circuit Court of the United States, and 
the case, as we understand, establishes three propositions, as follows : 

"1. A suit to restrain officers of a State from taking any steps by 
means of judicial proceedings in  execution of a State statute to which 
they do not hold any special relation is really a suit against the State 
within the prohibition of the Eleventh Amendment to the Federal 
Constitution. 

"2. The Circuit Court of the United States sitting in  equity is with- 
out jurisdiction to enjoin the institution or prosecution of criminal pro- 
ceedings commenced in a State court. 

"3. The power of the Federal courts to interfere by habeas corpus 
with the trial of indictments found in  State courts, on the ground that 
the State statutes under which the indictments are found are 
repugnant to the Federal Constitution, laws or treaties, will not (635) 
be exercised, in  the first instance, unless there are exceptional 
or extraordinary circumstances to require it, but the party will be left 
to make his defense in the State court." I n  the course of the opinion 
Just ice Harlan, says: "Let them appear to the indictment and defend 
themselves upon the ground that the State statute is repugnant to the 
Constitution of the United States. The State court is competent to de- 
termine the question thus raised, and is under a duty to enforce the 
mandates of the supreme law of the land. Robb v. Conn,olly, 111 
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U. S., 624. And if the question is  determined adversely to the defend- 
ants in  the highest court of the State in which the decision could be had, 
the judgment may be reexamined by this Court upon writ of error. That 
the defendants may be frequently indicted constitutes no reason why a 
Federal court of equity should assume to interfere with the ordinary 
course of criminal procedure in a State court." The Court then proceeds 
to distinguish the cases cited in the defendant's brief filed in this 
Court, upon the ground that the State officer i n  each of them was com- 
mitting or about to commit some specific act of trespass, to the injury 
of the complainant's rights. Other equally satisfactory reasons codd 
be assigned why the suit in  equity now pending in  the Circuit Court of 
the United States should not be allowed to defeat the prosecution of the 
indictment in  the court below, but we do not deem i t  necessary to con- 
sider or even state them, as what we have already said upon this point 
is sufficient to convince us that the Federal court was arid is without 
jurisdiction to stay the institution of criminal ~roceedings i n  a State 
court, arid we would affirm thc judgment in this case if i t  did not 
appear that no criminal offense is charged in the bill of indictment 
We will now consider that question. 

The State contends that the first section of the act of 1907 contains a 
distinct prohibition against common carriers of passengers charg- 

(536) ing more than 2% cents per mile, and that, while a penalty is 
imposed for a violation of that section, it is done by a subsequent 

section of the act, and where this occurs, although the offense may be 
a new one, or one not existing at  common law, the State can proceed by 
indictment to punish a violation of the first section, and the party 
specially aggrieved thereby may also a t  the same time recover the pen- 
alty, it being conceded, as we understand, that if the penalty had been 
imposed in  the first section, where the prohibition is found, this would 
not be so, and an indictrnent would not lie. If there is any respcctablc 
authority for such a position-and we do not think there is-it is not 
only inherently unsound, but exceedingly refined and technical, and 
Mr. Bishop says that i t  is not only refined, but is contrary to all 
reason. I t  is a distinction without a difference, in  law or i n  fact. The 
act prohibits a charge abore 2% cents, and then provides in a subsequent 
section (4) that any railroad company violating its provisions shall be 
liable to a penalty of $500 for each violation, recoverable by the person 
aggrieved, in  a civil action, and any agent of the company violat- 
ing the act shall be guilty of a misdemeanor. Row could the Legislature 
more clearly or convincingly have expressed its intention to discriminate, 
as to the consequences between a violation by the railroad company 2nd 
a similar violation by its agent, and what practical d.ifferenee can i t  
make whether the penal provision is in the first or the fourth section of 
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the act? Does not the latter section distinctly refer to the former, the 
same as if i t  had been incorporated with i t ?  

The rule of construction ilelied on bv the State scems to have arisen 
from a total misconception of the English authorities and a rank dictum 
of Justice Ashurst in I i ez  v. llarris, 4 T .  R., 205, with no authority cited 
to support it. Lord Kerryon, who wrote the leading opinion in  the 
same case, expressly states that the offense created by the act of Parlia- 
ment (26 Gco. II., ch. 6, sec. I), namely, disobedience of an order 
of the King in council, wos in itself an ofl'ense at  common law, (537) 
and Lord Ashurst, afterwards, i n  his opinion, explains, if he 
does not destroy, his dicturn by confining it to the special facts of that 
casc. 

The law .is thus stated by Bishop in  his work on Statutory Crimes 
(1873), sec. 250: "The doctrine is, that where an offense is created 
by statute, and the same statute prescribes the penalty or the mode of 
procedure, or anything elsc of the sort, only that which the statute pre- 
scribes can be followed. But where the offense is at  common law, stat- 
utory provisions not directly repugnant to the connnon law are cumu- 
lative, and eitbcr law may be followed. And where a statute forbids a 
thing before lawful, but provides no penalty, the indictillent for the 
offense is at  common law. So, where i t  lmmribes no mode of prosecu- 
tion, the common-law indictment lies." He  cites numerous cases in  the 
note to that section, among them several English cases which sustain 
his statement of the rule, and under i t  the case of R c z  v. Harris, supra, 
was correctly decided, because the penalty imposed by the statute con- 
strued in  that case was for an offense which previously existed a t  the 
common law. The authorities cited by the learned counsel for the 
State can be easily rcconcilcd with the principle as stated by Mr. 
Bishop, if they are read with reference to the particular facts being con- 
sidered i n  them. Beg. v. Ruchunan, 8 Ad. and El. (55 E. C. L.), 883, 
was a case of like kind with Rex v. Hawis, as the offense of an attorney 
practicing without having becn duly admitted or called to the bar or 
enrolled was made a contempt of court which, we know, and i t  is so 
held in the opinion of Lord Denman, was also a misderneanor at  common 
law. I t  is intimated by the Chief Justice that if a penalty had been 
imposed instead of the remedy by attachment for contempt given, the 
result in  that case would have been different. Section 237, cited from 
1 Bishop on Cr. Law, is, in  our opinion, inferentially against the 
State's contention. We reproduce i t  here: "It is obvious that to pro- 
hibit a thing by a statute is to bring i t  within the jurisdiction of the 
tribunals. Whence we see, carrying in our minds whai is stated in the 
last section, how and why, as explained ill ar~other volumc, when a 
statute forbids a thing affecting the public, but is silent as t o  (538) 
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a n y  penalty,  the doing of i t  is indictable at  the common law." (Italics 
ours.) I n  R e x  v. W r i g h t ,  1 Burr., 543, i t  was held that "indictment lies 
iiot upon an act of Parliament which creates a new offense and prescribes 
a particular remedy." Lord Xansj ie ld  said in that case: '(I always 
took i t  that where new created offenses are only prohibited by the gen- 
eral p ~ o h i b i t o r y  clause of an act of Parliament, an indictment will lie; 
but where there is a prohibitory particular clause, specifying only par.- 
t icular yemedies, there such particular remedy  must be pursued, for 
otherwise the defendant would be liable to a double prosecution-one 
upon thc general prohibition and thc other upon the particular specific 
remedy." And when afterwards informed that the counsel for the 
Crown '(gave up the matter," he replied, "I do not wonder a t  all at i t ;  
I thought he would do so. I have looked into it, and there is nothing 
in  it. That case of Crofton (where the contrary is  supposed to have 
been decided) has been denied many times." In R e x  v. Bobinso%, 2 
Burr., 799-803, the great Chie f  Just ice  ( L o r d  Mansf ie ld)  said: "But 
where the offense was antecedently punishable by a common-law proceed- 
ing and a statute prescribes a particular remedy by a summary pro- 
ceeding, there either method may be pursued, and the prosecutor is at  
liberty to proceed either a t  common law or i n  the method prescribed 
by the statute, because there the sanction is cumulative and does n o t  
ezclude the common-law punishment. 1 Salk., 45. Stephens v. W a t -  
son was a resolution upon these principles. I n  that case keeping an ale- 
house without license was held to be not indictable. because it was no 
offense a t  common law, and the statutc which makes i t  an offense has 
made i t  puilishable in another manner." And again in  the same case, 

when discussing the same point, he sums up, at  page 805, as fol- 
(539) lows: "The true rule of distinction seems to be that where the 

offcnse intended to be guarded against by statute was punish- 
able before the making of such a statutc prescribing a particular method 
of punishing it, there such particular remedy is cumulat ive  and does 
not take away the former remedy; but where the statute only enacts 
'that the doing any act no t  punis l~able  before shall for the future be 
punishable in  such and such a particular manner,' there i t  is necessary 
that such particular method by such act prescribed must be specifically 
pursued, and not the common-law method of an indictment." I n  Cas- 
tle's case, 2 Cro. Jac., 644, i t  was resolved that where a statutc im- 
poses a penalty for doing a thing which was no offense before, and pro- 
vides how i t  shall be recovered, i t  shall be punished by that means and 
riot by indictment. The offense being new, the particular mode of pun- 
ishment must be pursued. The generally accepted rule upon this sub- 
ject is thus stated in  1 McClain's Cr. Law, sec. 8 : "If the act prohibited 
has been previously an indictable offense, i t  will be presumed that the 
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civil penalty therefor is cumulative; but when the act creates a new 
offense and makes that unlawful which was lawful before, and prescribes 
a particular penalty and mode of procedure, that penalty alone can 
be enforced." See, also, 16 Enc. P1. and Pr., 239; Reg. v. Wigg, 2 Salk., 
460; Corn. i. Bridge Co., 68 Mass., 67; S. v. Maze, 25 Tenn., 17; 
People v. Hislop, 77 N.  Y., 331; Con&. v. Euan, 13 Serg. and R., 426; 
McElhiney v. Corn., 22 Pa. St., 365; Hellings v. Corn., 5 Rawls, 63; 
Journey v. State, 1 Mo., 428; Corn. 1;. Howes, 32 Jfass., 231; S.  v. Sin- 
not, 15 Keb., 472; U.  S. v. Laeskl, 29 Fed., 699; Pentlarge v. Kirby, 19 
Fed., 501; Carle v. People, 12 Ill., 285; Reed v. R. R., 33 Gal., 212; 
S. v. Crocroft, 2 ibid., 233; Battleboro v. Wait, 44 Vt., 459; Moses v. 
Sprague, 11 R. I., 541 ; Confrey v. Stark, 73 Ill., 187. But S. v. Snuggs, 
85 N. C., 542, is exactly in  point, for the act of issuing a marriage 
license to persons under 18 years of age was forbidden in  one 
section and the penalty was imposed in another section, Rufin,, (540) 
J., for the Court, said: "The statute not only creates the offense, 
but fixes the penalty that attaches to it, and prescribes the method of 

a particular mode of hroceeding excludes that by indictment, and no 
other penalty than the one denounced can be inflicted. 1 Russell on 
Crimes, 49; S.  v. Loftim, 19 N.  C., 31." I t  has held, therefore, that no 
criminal offense was charged in  the indictment, and i t  was quashed. I n  
this connection Ru3fin, J., at page 544, further said: "We are con- 
vinced that his Honor's ruling in  quashing the indictment is correct, in  
view of the fact that the statute creates the offense, affixes the penalty, 
and prescribes the mode of proceeding-the mention of the particular 
method operating to the exclusion of every other." (Italics ours.) I n  
Loftin's case, supra, which is relied on by the Court in  Snuggs' case, 
and which states the same rule, Judge Gaston, who wrote the opinion, 
cites with approval Castle's case, Cro. Jac., 64; 1 Salk., 45, and Rex v. 
Robinson, 2 Burr., 803, which we have already mentioned as English 
cases sustaining the rule. S. v. Snuggs was expressly approved in S.  v. 
Bloodworth, 94 N.  C., 918, and by the strongest implication in  S.  v. 
Parker, 91 N. C., 650, and S. v. Addington, 121 N.  C., 538. There is 
no sound reason for, and, not intending to use too harsh a term, no 
practical sense in the distinction between a statute which prohibits an 
act to be done, and then in the section denounces the penalty, and 
one in  which the penalty is imposed in  a separate section; and espe- 
cially can no such rule be applicable to the statute we are now con- 
struing, as the legislative intent is unmistakably expressed-that for . 
disobedience to the provision of section 1 the carriei shall pay a 
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enforcing i t ;  and thk rule of law is, that wherever a statute does this, no 
other remedy exists than the one expressly given and no other method 
of enforcement can be pursued than the one prescribed. The mention of 
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(541) penalty only to the party aggrieved, and the agent shall be liable 
to indictment for a misdemeanor; and counsel for the State, on 

the argument, answered a question from the Court in  such a way as 
clearly recognized this to be the intention. Being asked why the Legis- 
lature had discriminated against the agent, the reply was (and undoubt- 
edly the correct one), i t  was supposed that the ~ e n a l t y  could not be 
recovered from the agent, while i t  could be from the carrier. 

But i t  is suggested that the defendant, while not liable as a ~ r i n c i p a l  
for doing the act itself, is liable criminally as accessory before the 
fact, having counseled, aided and abetted the agent i n  the sale of 
the ticket, and, as all accessories in  misdemeanors are regarded as 
principals, the defendant thereby became a principal under the lam. 
This is a very strange and, to our minds, a very illogical argument and 
a palpable non sequitur. The judge who presided at the trial evidently 
did not take this view of the case, for he charged the jury upon no 
such theory. He  plainly thought that the sale of the ticket by the 
agent made the defendant, his employer, liable per se. I n  other words, 
that the act of the agent was the act of the principal under the first 
section of the act and the doctrine of S. v. Eittelle, 110 N. C., 560. But 
he failed, inadvertently, to take into account the fact that i n  the case 
cited (if i t  can be considered as stating a correct rule) there was no 
special provision i n  the statute under which Kittelle was indicted for 
penalizing the employer, as there is in the act of 1907, which brings 
this case directly within the decision in S. v. Snuggs and takes i t  out of 
the principle decided in  8. v. Kittelle. I n  the latter case Kittelle was 
held liable for the act of his employee because he held the license to 
sell liquor, and, further, upon the principle applying to the law of con- 
tracts and civil torts, that the principal must answer for the acts of 
his agent (respondeat superior), and that he who does an act through 
the medium of another party is in law considered as doing i t  himself. 

(Qui facit per alium, facit per se.) The difference between that 
(542) case and this one is manifest. Besides, the defendant here is a 

corporation and can act only by its agents. I t  has no personality 
or individuality. The principal can do no more by this agent than if he 
were personally present and acting. The very thing the agent does, 
whether he be the agent of a corporation or of an individual, marks 
the extent of the principal's liability. I t  cannot go beyond the limits of 
the agent's act. So, in  this case, when the agent sold the ticket, eren 
under the order of his principal, the defendant, he did the very thing 
and the only thing prohibited by the act of 1907, ch. 216, for which 
he and his principal are made liable by the act -he to an indictment 
for a misdemeanor and the principal to a penalty. How could the 
defendant, a mere legal entity, commit the act prohibited by the statute 
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except by its agent? The statute itself, by its 17ery terms, recognizes this 
fact-that the corporation can act only by its agent, and, therefore, that 
the act of its agent is what renders i t  liable for the penalty. I f  a corpo- 
ration can act only through its agent, and thereby becomes, in law, com- 
pletely identified with its agent, how can i t  be an accessory to his act? 
For  in  such case it must be accessory to its own act, which is a legal 
absurdity. 

I t  appears from the act of 1907 that a penalty is denounced against 
the carrier and the agent is made criminally liable for the same offense, 
namely, disobedience of the prohibition in  section 1, against charging 
more than 2% cents per mile. The Legislature, by an elementary rule 
of statutory construction, is presumed to have had the law as settled 
by 8 .  v. Snuggs, in mind when i t  passed the act of 1907, and that act 
will be construed according to the rule as therein stated. The Legis- 
lature is presumed to know the existing law and to legislate with refer- 
ence to it. The case of Kittelle and cases of its class do not apply, as 
no special punishment was provided for the principal in  the law upon 
which they were decided, while in  the act of 1907 there is a special 
remedy against the principal. The doctrine of accessdries does 
not apply, as we have shown, and the corporation would, even (543) 
under that doctrine. commit the identical act for which the Den- 
alty is provided; and, besides, no one can be an accessory to his own 
act, as already explained. The legislative intent is so clear and unmis- 
takable that i t  would seem to be impossible to misunderstand what is 
so plainly expressed. 

Xuch is said in the briefs about the equity of the suit in  the Federal 
court and the complainant's right to an injunction. We would not 
agree with the learned judge who issued the interlocutory injunction if 
that matter were strictly before us and we were required to pass upon 
it, for we do not think there was a sufficient disclosure of the facts which 
are necessarily within the knowledge of the complainant in that suit 
(the defendant in this indictment) to entitle i t  to the favorable consid- 
eration of a chancellor. I t  is a very serious matter to suspend the 
operation of a public statute and to postpone the execution of the peo- 
ple's will at  the instance of a private suitor, even upon the allegation 
that his property is about to be confiscated or some other constitutional 
right is about to be impaired, and i t  should not be done except upon 
a full disclosure of all the facts in  the complainant's possession and upon 
the clearest shouring that the threatenedinjur j  will at  least probably 
result. "It is a cardinal principle of equity jurisprudence that a pre- 
liminary injunction shall not issue in  a doubtful case. Unless the court 
be convinced with reasonable certainty that the complainant must sue- , 
ceed at  the final hearing the m i t  should be denied.'' Hall Signal Co. 
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1;. R. R. Signal Co., 153 Fed. ( C .  C. A.) ; City Sigml Co. v. R. R., 
75 Fed., 1004. I t  has been held by at least one Federal court, when 
considering the identical -question presented in this case, that it would 
be impossible to decide whether the reduction of a rate will be confisca- 
tory in  the absence of an actual test of the same. The Court held that 

whether i t  would be so or not was speculative and mere guess- 
(544) work, and that the testimony of an ordinary business man, 

expressing his opinion, or even of railway experts also giving 
opinions and illustrating them by the use of many figures based upon 
past experience, was not satisfactory and did not relieve the doubt and 
uncertainty sufficiently to warrant the issuing of a preliminary injunc- 
tion. R. R. a. Hadley, 155 Fed., at  p. 225. 

I n  this case the reports of the defendant to the Corporation Com- 
mission do not tend to diminish the uncertainty as to what effect the 
lower rate will have upon the defendant's income, but rather to increase 
it. I t  would be natural to suppose that a lower rate would cause in- 
creased travel, and, while additional facilities must be provided for it, 
the relative increase of the cost of the latter and of the remuneration 
from the natural increase i n  passenger traffic cannot be determined with 
any degree of certainty except by actual trial. We have carefully ex- 
amined the opinion of the Federal court in  this matter, and have not 
been, convinced thereby that we have erroneously decided any of the 
questions growing out of the equity suit. We refer especially to E x  
parte Wood, 155 Fed.,.190, in which the petitioner, a ticket agent of the 
defendant, who applied for the writ of habeas corpus, was granted the 
writ and then discharged for a violation of the act of 1907. The decis- 
ion is based upon the ground that the sale of tickets was "an act done in  
pursuance of an order, process, or decree of a court of the United States 
or judge thereof," under Rev. Stat. of U. S., see. 753 (U. S. Comp. Stat., 
p. 592). This is giving a very broad and liberal construction to that 
section. Can i t  mean that the criminal laws of a State shall be sus- 
pended by the order of a single Federal judge, even if they conflict with 
i t ?  We cannot give our assent to such a construction, and we are quite 
sure that our Chief Justice did not intend to sanction i t  in the quotation 
made by the learned circuit judge in Ex parte Wood from S. v. Boone, 

132 N.  C., 1108. He  was speaking there of a duty enjoined by a 
(545) valid Federal law not being punishable by the State as a crime, 

and not merely of one imposed by the order of a Federal judge. 
But i t  is unnecessary to continue this comment any further, as the 

defendants in the equitjr suit must avail themselves of any erroneous 
ruling therein by exception and an appeal from the decree entered in 
that suit at  the final hearing. We do not think, upon the question of 
the jurisdiction of the Federal court, that Mfy. Co. c. Los Angeles, 189 
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D. S., 20'7, and Dobbins c. Los Angeles,  195 U. S., 241, which are cited 
in Ex  parte Wood, bear any analogy to the equity suit wherein the order 
of injunction was issued, under which Wood is alleged to have been act- 
ing when he sold the tickets. I n  the former case (189 U. s . ,  207) Just ice  
B ~ O W T L  clearly distinguishes the two classes of cases from each other. - 
The State in  this proceeding is enforcing her criminal laws. 

I t  must not be understood by what we have said that we are cri.cicising 
the decision of the Federal court, but merely examining the grounds 
and reasons upon which it rests, with a view of determining whether i t  
should have any influence upon our conclusion in this case. We always 
discuss respectfully the decisions of other courts, however much we may 
disagree with them, and i t  is our pleasure as we11 as our duty to do so, 
for any other course would be most unseemly. 

The question here is not whether one who ad~~ises  or commands a 
criminal act to be coninlitted is himself liable, nor whether that admitted 
principle applies to corporations, for i t  clearly does; nor is it whether 
a railroad company is liable civilly for any damages caused by the un- 
lawful act of its agent which he has been required by the company to do, 
or which i t  has afterwards ratified. 

All these principles are elementary, but they have no application to 
the facts in  this case, no more than the right of a creditor to enforce the 
payment of a debt Iegally due to him by his debtor could have. The 
question, and the only one, is whether the Legislature has created 
a new offense and prescribed a specific punishment or penalty (546) 
for its commission, and if so, whether this does not exclude the 
common-law remedy by indictment. We cannot pervert the meaning of 
plain words and change the intent of the Legislature, because able law- 
yers may have been members of that body. I f  that be so, more is the 
reason why we should construe the statute according to its clearly ex- 
pressed meaning. What the Executive shall do if any emergency has 
arisen requiring him to act is not a question in this case, and we have, 
and should have, no suggestion to make as to his duty in the premises. 
We are assured that, in the independent exercise of his high official 
functions he will act wisely and well and for the best interests of the 
people. 

Since this opinion u7as prepared we h&ve found that the Supreme 
Court of the United States, in  Y a t e s  v. Bank, 206 U .  S., 158, has decided 
the very question presented in  this case precisely as we have in  regard 
to the right to indict. I t  says: "The civil liability of National bank 
directors, then, in  respect to the making and publishing of the official 
reports of the condition of the bank, a duty solely enjoined by the stat- 
ute, being governed by the 'National Bank Act,' it is  self-evident that 
the rule expressed by the statute is exclusive because of the elementary 
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principle that, where a statute creates a duty and prescribes a penalty 
for nonperformance, the rule prescribed in  the statute is the exclusive 
test of liability," citing Bank v. Dearing, 91 U. S., 35. So, in  a note to 
Leathers v. Tobacco Co., 144 N.  C., 330, which is reported and an- 
notated in 9 L. R. A., at page 349, it is said, at page 392: "If a statute 
imposes a new duty and creates a new right, and at  the same time pro- 
vides a specific remedy to punish the neglect of the one and to secure 
the other, that remedy is exclusive, and no other action lies for an infrac- 
tion of the statute. Eut  if a statute, recognizing an old right, imposes 
another duty in respect to it, and provides a method of enforcing it, the 

- remedy provided in the statute is cumulative, and existing rights 
(547) of action are unaffected unless expressly taken away. These 

authorities treat the principle as elementary and undeniable. 
Upon a review of the whole case our opinion is that the Federal court 

had no jurisdiction to enjoin the finding and prosecution of this indict- 
ment, and that the suit in that court is virtually one against the State, 
within the meaning and intent of the Eleventh Amendment to the Con- 
stitution of the United States. But i t  is clear that, as no criminal offense 
is alleged in the indictment, there is nothing for us to do but to .arrest 
the judgment. 

Judgment arrested. 

BROWN, J., concurring: I would be content to simply concur in the 
very able and exhaustive opinion prepared for the Court by Xr.  Justice 
Walker, without any expression of my own, but for a suggestion made in  
the dissenting opinion that our decision probably necessitates the calling 
of a special session of the General Assembly, and the regret therein ex- 
pressed that so heavy an expense should be incurred by the taxpayers. 

I n  view of what this Court has decided in  this case, i t  is hard to 
believe that any one should seriously entertain the idea that a special 
session of the General Assembly is either necessary or advisable as a 
result of its decision. We have held: (1) That the Federal courts have 
no power whatever to interfere in  this matter with the enforcement of 
our statute. (2) That every agent of the defendant, from the president 
down, who sells a ticket or directs the sale of one above the statutory rate 
may be indicted, fined, and imprisoned. (3) That for each ticket so sold, 
the corporation itself, as a distinct inanimate entity, separate and apart 
from its agents who control it, may be mulcted to the extent of $500. 

With the proper enforcement of this statute, as expounded by 
(548) us, no railway company could survive a week's violation of it. 

The railway oecials know this, and for that reason i t  is uniuer- 
sally understood that they have entered into an agreement to keep i n  
force the statutory charge until the rate litigation pending in the Federal 
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court and referred to in our opinion shall have been finally determined 
by the Supreme Court of the United States. That the railroad compa- 
nies will continue to obey the law until then, and notwithstanding our 
decision, no reasonable man can scarcely doubt. But considerations of 
that kind ought not to control our decision when we are firmly convinced 
of its inherent soundness. We have based our decision upon that part 
of section 4 of the statute which does not appear in  the dissenting 
opinion, but does appear in  the opinion of the Court, and is in these 
words: "That any railroad company violating any provision of this act 
shall be liable to a penalty of $500 for each violation," to be recovered 
by the party aggrieved. 

We find that the following principle of statutory construction is im- 
bedded in  our law and has been acted upon from time immemorial: 
that where a statute creates a new offense (an act which was not an 
offense before) and imposes a money penalty for its violation and pro- 
vides how that penalty shall be recovered, the offender shall be punished 
by that method only, and the remedy by indictment is forbidden. 

The application of that established principle of statutory construction 
to this case necessarily destroys this indictment. Any lawyer or layman 
who reads the opinion of Mr. Justice Walker will see that he has traced 
the establishment of this principle down through the centuries from the 
earliest days of the common law to recent decisions of this Court, and 
fortified it by an unbroken and overwhelming line of judicial precedents 
and the opinions of the most eminent text-writers, none of which is con- 
troverted or denied. I t  is suggested, however, that we should overrule 
our decisions if they stand in  the way of sustaining the indict- 
ment against this corporation. There are some decisions which (549) 
have been overruled because experience has shown their inutility. 
But the authorities relied on by us establish a great and beneficent prin- 
ciple of human rights, applicable to individuals as well as to corpora- 
tions, and that is, that no one shall receive double punishment, and never 
unless the power to inflict i t  and the intent to impose i t  are perfectly 
clear. 

I t  is plainly manifest that the General Assembly did not intend that 
double punishment should be inflicted in  this case. K O  penalty is im- 
posed on the agents who control and act for the railway corporation. 
They are indictable for a simple misdemeanor, as they are responsible 
human beings who control and act for the corporation and may be pun- 
ished. But, inasmuch as the corporation itself is an inanimate thing 
and cannot be punished by imprisonment, the General Assembly wisely 
determined i t  should be punished by money penalties, and that, instead 
of the penalties going to the State, they should go to the traveling public 
who suffer by a violation of the law. 
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We have decided this case upon a constructiori of our statute, and that 
we have decided i t  according to the established law of the land I have 
no doubt will be the conclusion of the fair-minded and unprejudiced 
lawyers and laymen who may read these opinions. 

"It is the function of a judge," says my Lord Coke, ('not to make but 
to declare the law according to the golden metewand of the law, and not 
by the crooked cord of discretion." 

CLARK, C. J., dissenting from the conclusion and from &at part of 
the opinion upon which i t  is based. Laws 1907, ch. 216, provides : 

"SECTION 1. NO railroad company doing business as a common car- 
rier of passengers in  the State of North Carolina, except as hereinafter 
provided, shall charge, demand, or receive for transporting any passen- 
ger and his or her baggage, not exceeding in  weight 200 pounds, from 
any station on its railroad in North Carolina to any other station on 

its said road in North Carolina, a rate i n  excess of 2% cents per 
(550) mile, and for transporting children under 12 years of age, one- 

half of the rate above prescribed." 
('SEC. 4. . . . And any agent, servant or employee of any rail- 

road company violating this act shall be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned, or both, in  the discretion 
of the court," 

I t  is elementary and hitherto uncontroverted law that any one who 
commands and directs another to commit a misdemeanor is himself 
guilty of a misdemeanor. H e  need not be actually present at  the time, 
but if he knowingly, willfully, and unlawfully commands and directs 
another to violate the law, he himself is equally guilty with ;that other. 
A printed order from the passenger department of the defendant com- 
pany was put in evidence without objection, wherein the agents were 
commanded, instructed, and directed to sell tickets at  the old rate, dis- 
regarding and in  open violation of the law of this State, above set forth. 
This order the defendant Green, agent of the defendant railroad, obeyed 
instead of the statute. This made him guilty of a violation of law. He  
was found guilty, and has not appealed. I t  also made the defendant 
railroad guilty, because i t  commanded, ordered, and directed the said 
agent to violate the law. The brief of the defendant railroad filed in  
this case admits that it issued to the defendant Green and other agents 
the order td sell tickets "at a rate in excess of that allowed by the above 
statute. 

I t  is now conceded that a corporation can commit a crime just as an 
individual can. There have been too many indictments against corpo- , 

rations sustained in  this Court, as for issuing free passes (S. v. R. E., 
122 N. C., 1052; S. v. R. R., 125 N. C., 666), running trains on Sun- 



N. C.] FALL TERX, 1907. 

days (S .  v. R. R., 119 N. C., 814), and for a hundred other acts, neces- 
sarily done through its agents, for this to be a debatable question. 
I t  has always been law, founded upon reason, that he who aids (551) 
in  the commission of or procures another to commit crime is also 
guilty, and this is as true when a corporation procures the commission 
of a crime as when i t  is an individual that procures i t  to be done. If 
the act is a misdemeanor, both are guilty of the same misdemeanor and 
can be indicted together. 

u 

I f  one man commands another to strike a third person, and his com- 
mand is executed and physical injury results, the person who gave the 
command may be indicted alone or jointly for the battery, and this 
though the first party may be liable also for actual and punitive dam- 
ages. I f  any other person or corporation than the defendant railroad 
procured or induced the defendant Green to violate this law, or any 
other law, it will not be denied that such person or corporation would 
be indictable with Green. Upon what principle is i t  that this railroad 
is exempt from punishment for the identical act which would be crimi- 
nal if committed by any other corporation or individual i n  the State? 
Our laws are not thus wont to discriminate. The defendant railroad is 
the more guilty, and not guiltless, because i t  had more and greater 
powers of persuasion to cause its agents to violate the laws of their State. 
I t  could persuade to crime because i t  could coerce. I t  had its hand upon 
the livelihood of its agents. I t  'boldly defied the act of the Legislature 
and commanded its agents to disregard and violate it openly, daily, and 
hourly. Can i t  be heard to say that i t  is not guilty of the violation of 
the law which i t  has commanded and forced its agents to commit? I s  
there one law for  the defendant railroad which exempts i t  from liability, 
when it compels so many men to conzmit crime, and another which sub- 
jects those very men to liability for the act, and would subject any one 
else who would advise or procure them to break the law? 

I t  is inconceivable that the Legislature of this State should make such 
an exemption in  favor of the defendant company from the settled 
law of the-ages that he who procures or causes another to commit ( 5 8 2 )  
a crime is himself guilty. I f  the Legislature intended to so order, 
i t  would surely have made its intention clear and beyond dispute. I t  
has not written a line into this law to indicate such intention. I t  is 
inconceivable that the General Assembly of North Carolina should wish 
to punish the agents and conductors, its own citizens, criminally, for an 
act from which they would receive no profit, and should a t  the same 
time withdraw from any liability to the criminal law the great and 
powerful corporation which compels them to commit the crime and 
which receives the sole profits therefrom-profits which, in  fact, it is 
contending will be very great. 

399 



I N  T H E  S U P R E X E  COURT. [I45 

I t  has not only always been human law that he who causes another 
to commit crime is equally as guilty as he who does the act, but i t  is the 
divine decree in the first recorded judgment. The serpent received no 
part of the fruit;  it did not compel Eve to eat it, but because i t  suggested 
and encouraged the violation of the law, it received the heavier sentence. 
Here the railroad both conlpelled the act to be done and received all the 
profits of the crime. Adam did not procure the violation of the law, but 
only received part of the fruit. Yet was he also punished. 

I t  is true that the rate is established in section 1, and its violation is 
made a criminal offense in section 4. But the Court well says in the 
opinion in this case: ('What practical difference can it make whether 
the penal provision is in the first or fourth section of the act 1 Does not 
the latter section distinctly refer to the former the same as if it had been 
incorporated with i t?"  And of course exactly the same is true of the 
criminal provision of the act. When i t  made any one indictable for sell- 
ing a ticket at  a rate higher than that named in the law, the statute 
thereby made indictable any one who should procure or compel such 

person to sell tickets at the forbidden rate. '(Agents, conductors, 
(553) and employees" are named only because they are those who 

usually sell tickets. The use of those words cannot be an implied 
exemption from liability of those who procure or force the persons 
named to break the law-and the evidence and admission here is that 
the defendant company issued its orders to the defendant Green and its 
other agents to do that very thing and to sell tickets at a price forbidden 
by law. 

The contention that the Legislature has exempted the defendant com- 
pany from that liability which rests now, and has always rested, upon 
all others who aid in  or procure others to break the law, is placed upon 
the sole ground that the same chapter, section 4, gives to any one who 
shall be forced to buy a ticket at an illegal rate a civil action for a speci- 
fied sum. But that is only an additional remedy to aid in the enforce- 
ment of the law. There are many opinions that are exactly in point. 
I n  Mooye v. State, 17 Tenn., 353, i t  is held: "If an act creates an 
offense, and in a different clause gives an action for a penalty, i t  shall 
be considered as an accumulative remedy, and an indictment will lie for 
a misdemeanor upon the prohibitory clause.'' Exactly the same ruling 
is made in Phillips v. The State, 19 Tex., 159, citing as authority Whar. 
Cr. L. (3d Ed.),  80; 2 Hale P. C., 171; Burr., 545; 1 Arch. Pl., 1-2; 
King v. Harris, 4 Term, 205. 

A civil action for a penalty is not incompatible in any way with the 
State's enforcement of the law by its own process in the criminal courts. 
I n  School Di~ectors v. Asheville, 137 N.  C., 510, Comor, J., says: "A  
party violating a town ordinance niay be prosecuted by the State for 
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the misdemeanor and sued by the town for the penalty," citing S. v. 
Taylor, 133 N. C., 756. I n  a more recent case-X. v. Holloman, 139 
N. C., 642 (at  Fall Term, 1905)-this Court with unanimity held (page 
648) : "The State prosecutes for the misdemeanor, and the board of 
supervisors can sue for the penalty." I t  is not unusual; indeed, i t  i s  
very frequently the case that there is both a civil remedy and a 
criminal one. Indeed, Rev., 353, expressly provides : "Where the (554) 
violation of a right admits of both a civil and a criminal remedy, 
the right to prosecute the one is not merged in  the other." This recog- 
nizes that both remedies may coexist and that one does not exclude the 
other. The State might, coexistent with its criminal process, have given 
to its own officers the right to sue for a civil penalty. But the Legisla- 
ture simply thought i t  better policy to give the penalty to the citizen, 
reserving to itself its criminal process to enforce observance of its law. 
I t  could not have been thought that by giving the citizen a civil remedy 
it was abdicating its power-a power it has in regard to every one-to 
enforce the observance of its law by its criminal courts. I t  did not 
intend thereby to give the chief and real lawbreaker an "indemnity 
bath." Had such an unprecedented thing been intended, i t  was without 
conceivable motive and would have been clearly expressed. 

But it is said that X .  v. Xnuggs, 85 N .  C., 541, has had that effect, and 
therefore that the Legislature did so exempt the defendant company, 
even if "unbeknownst" to itself. I f  S. v. Xnuggs can have that construc- 
tion, then i t  should follow the fate of Hoke v. Henderson, Barbdale v. 
Comrs., and hundreds of other caaes in which this Court has held that 
preceding decisions were not rendered by infallible judges. 

But, in  my humble judgment, S. v. Snuggs has not the remotest appli- 
cation to this case. I n  that case the Legislature forbade the issuing of 
a marriage license without proper inquiry, and gave a civil action for 
$200 for issuing a license without such inquiry. The statute did not 
make i t  a misdemeanor, and the Court simply so held. I t  did not hold 
and could not have held, that if a criminal proceeding had been added 
i t  would have been void because the civil remedy had been given to the 
citizen. I n  every case, without exception, cited to sustain Snuggs' case, 
there was (unlike this case) no provision making the act indictable. 
I n  Yates v. Bank, 206 U. S., 158, the question is not raised whether the 
directors are indictable, but i t  is held that they are not civilly 
liable for negligent conduct where the statute makes them liable (556) 
only for a knowing violation of the act. I n  this case the civil 
remedy is given to the citizen, and also the selling the ticket is  expressly 
made a misdemeanor in  the agent. The two remedies coexist. When the 
agent or conductor sells the ticket or collects fare in  excess of the legal 
rate, then, by immemorial and hitherto uncontroverted law, any person 
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or corporation who procures the agent or conductor to do the illegal act, 
or knowingly receives the fruits of it and orders its repetition, is equally 
indictable. 

Most certainly the Legislature did not intend, and the words of this 
statute cannot be construed to intend, that the enforcement of the law 
against this great and powerful corporation should be left to the chance 
and haphazard of a civil action by citizens for a penalty, when i t  is well 
known that with unlimited resources the defendant company would make 
each case cost the venturesome plaintiff more in  lawyers' fees, witness 
tickets, delay, vexation and expense than the recovery would amount to. 
The State did not intend to reserve to itself the enforcement of the law 
only against the agents and conductors, who have no money to spend in 
lawsuits, while shoving off on casual or possible plaintiffs the sole en- 
forcement of the law against the great and wealthy corporation itself. 
The State of North Carolina has never yet thus shirked a contest nor 
placed the burden and brunt of the execution of its laws upon individual 
patriotism. 

The remedy by civil action given to the citizen makes the company 
liable for what the agent has done, whether the company ordered i t  done 
or not. That is a principle of civil liability. But the company is not 
indictable for what the agent did (on which alone the civil action is 
based), but on what i t  did itself, on the principle, old as the Garden of 
Eden, that he who aids or influences another to commit crime is him- 

self guilty of the crime. I n  S. v. Snuggs  there was no misde- 
(556) meanor. Here there is, and the defendant company is the pro- 

moter and sole cause of its commission. 
As was well said by I;17alker*, J., in  S. v. Hicks ,  143 S. C., 693, though 

this law "is of a penal nature and to be construed strictly, yet it must at  
the same time receive a reasonable interpretation, so as to discover the 
real intention of the Legislature and to execute its will." Every one 
knows that the intention of the Legislature was to use the full power of 
the law to make the defendant company obey the law, and there is no 
line i n  the statute indicating an intention to repeal in favor of the rail- 
road companies the world-old principle received and held sernper, ubique 
et ab omnibus,  always and everywhere, that he who procures the com- 
mission of a crime is himself guilty. This would be to exempt the real 
criminal and punish those i t  forced to do its work. 

I t  would have been surplusage for the General Assembly to have pro- 
vided in  the act that any person commanding an agent of a railway com- 
pany to sell a ticket at a rate in excess of that allowed by law shall be 
guilty of a misdemeanor. This has always and everywhere been law. I f  
i t  is true as to a natural person, it is equally so as to any corporation, 
especially one having power to compel the illegal act and actually re- 
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ceiving the money derived therefrom. Indeed, the opinion of the Court 
i n  this case says that the principle that he who aids or procures another 
to commit a crime is himself guilty "clearly applies to corporations." 
There were many excellent lawyers in the General Assembly, and every 
one of them knew that if tlie persons named-agents, conductors and 
employees, who usually sell tickets and collect fares-were made indict- 
able, the company itself, or any one else who could be shown to have * 

procured or aided in  the act, would be equally liable. I f ,  therefore, 
A - " 

there had been any intention, for any inconceivable reason, to exempt 
from criminal liability this great corporation, while making its 
agents liable, the Legislature would have clearly so said. I t  is ( 5 5 7 )  
true a corporation acts only through its agents, but when the cor- 
poration, acting as such, directs those agents to violate the law, i t  is 
criminally liable like a natural person, not for the act of the agent, but 
f o r  its own act in  aiding and procuring the violation. 

The corporation has an entity and volition of its own. I t  speaks and 
acts, orders and directs, through its officers. I n  the case of Stewart v. 
Lumber Co., recently filed, some of the Court contended in their opinion 
that'the corporation was not responsible for the willful and wanton act 
of its agent in  blowing the whistle, unless the corporation directed the 
agent to do i t  or ratified his act. I t  could only so direct an agent 
through one of its officers. Here i t  is admitted and proven that the 
cornoration did direct and command its agents to do this act. The - 
statute makes that act a misdemeanor. As this is a motion in  arrest of 
judgment, the only question is, can this corporation be indicted for pro- 
curing its codefendant, Green, to commit the act which the corporation 
further 'ratified by putting the money thus illegally collected into its 
treasury ? 

The defendant company could not deny, if i t  would, that i t  was the 
corporation itself which procured and ordered Green to violate the law, 
fo r  i t  has pleaded i n  this case and set up as an exhibit a copy of the 
proceeding brought by the corporation in its own name in  the Federal 
court, in  which i t  averred that it was causing its agents to sell tickets 
above the rate allowed by the statute, and asked an injunction against 
interference with i t  in  so doing. - 

I concur cordially with the Court, for the reasons i t  so well gives, 
that the act of the Federal court in enjoining the civil remedy given 
by the act, and also i n  withdrawing by habeas corpus the agents of 
the defendant company from the criminal process of the State courts, 
i s  unwarranted and contrary to the decisions of the United States 
Supreme Court. But this can avail naught, and is merely obiter % 

dicta, for we cannot review the action of the Federal court. 
T h e  sole remedy left the State after this action of the Federal (558) 
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court was by the enforcement of its criminal process against the de- 
fendant company, which daily and hourly and defiantly has violated 
the State statute, though no court has yet held the act void or uncon- 
stitutional, till stopped by this proceeding. I t  was only by the defend- 
ant's fear of the enforcement of the criminal law, which the Federal 
court could not enjoin, and against a corporation for whose intaugible 
body the Federal judge could not issue his habeas corpus, that the Ex- 
ecutive of this State was able to put the statute in force. I t  is due to 
this alone that for three months our citizens have been able'to use the 
passenger trains without being compelled to pay illegal fares. And 
now the majority of the Court holds that the State cannot enforce the 
criminal law against the corporation! 

There is a great contest going on, not only here, but elsewhere, 
whether the people are powerful enough to enforce their laws against 
the great artificial creatures of their own statutes. Till of late years 
they have been powerful enough to prevent legislation not to their 
liking. Now that such statutes are being passed in response to rt 

public demand which can no longer be disregarded, efforts are made i n  
the courts by resort to injunctive proceedings to restrain, prevent or 
nullify the action of legislative bodies. The Legislature of North Caro- 
lina well knew from the experience of other States that this would be 
attempted here. Hence, to secure enforcement of the law, i t  gave both 
the civil remedy for penalties to the ticket buyer, if compelled to pay an 
excessive and illegal fare, and made the selling a misdemeanor which 
must be enforced in  our own courts and cannot be enjoined, as is well 
shown by the opinion of the Court in  this case. The Legislature neg- 

lected no means to cause our laws to be respected and obeyed. 
(559)  The remedy by indictment of the defendant company not only 

cannot be enjoined by another jurisdiction (even illegally), nor 
can the defendant company be spirited away by habeas corpus ,  as has 
been done with individual agents, but there is the further consideration 
that the facts set up to defeat the operation of the law must be found 
in the constitutional mode b y n a  jury of twelve men, and are not to be 
found by a judge or his clerk, as in  the injunction or habeas corpus  pro- 
ceedings which have been resorted to. Besides, in  the trial before a jury, 
matters beyond a very limited time will not be shut out from a fair  and 
full investigation. - 

I t  is scarcely possible that the State will submit to be controlled by 
injunction proceedings against the enforcement of its laws. I f  this 
Court concludes that the act is defective, the General Assembly can, ef 
course, amend the law, but i t  cannot more clearly, than i t  has done in  
this act, express the determination of the freemen of North Carolina 
that the law shall apply to all alike, and that this corporation is not 
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exempt from its power. Should a special session be deemed necessary, 
i t  is a matter of regret that this great expense shall be thrown on the 
taxpayers and the defendant company exempted from liability to a fine 
which was justly imposed for its open, continued and contemptuous 
disregard of a statute which no court has yet held void or unconstitu- 
tional. 

Cited: Harvey v .  R. R., 153 N. C., 577; Lumber Co. v. Trading GO., . 
163 N. C., 317; Ezpress Co. v .  H i g h  Point ,  167 N. C., 106; R. R. V .  

Morehead City,  ib., 121; 8. w.  R. R., 168 N. C., 105; 8. v .  Berry,  169 
N. C., 373; Corporation Commission, v. R. R., 170 N. C., 570; Dawis v. 
R. R., ib., 600. 

(560) 
STATE v. HAWS KEEBLER AND V. S ~ O T T .  

(Filed I1 December, 1907.) 

Appeal and Error-Abandonment-Fleeing Jurisdiction-Motion to  Dismiss. 
Upon appeal, the trial and jud-ment in the court below is presumed to 

be correct, When the defendant in a criminal action appeals to the Su- 
preme Court, but, pending appeal, breaks jail and flees the jurisdiction of 
the court, this is an abandonment of the appeal; and, upon mqtion of the 
Attorney-General, the appeal will be dismissed, or case continued, or judg- 
ment affirmed, in the discretion of the Court. 

WALKER and CONNOR, JJ., dissenting. 

CRIMINAL ACTION, tried before Peebles, J.,  and a jury, at September 
Term, 1907, of MCDOWELL. 

From conviction and judgment defendants appealed. 
The facts sufficiently appear in  the opinion of the Court. 

Assistant Attorney-General Clement for the State. 
J .  L. C. Bird  for defendants. 

CLARK, C. J. When this case was called the counsel of record for 
the defendants stated that his clients, who had been convicted of larceny, 
had broken jail and were beyond the process of the Court. This admis- 
sion was entered on our records, and the Assistant Attorney-General, in 
behalf of the State, has filed his motion to dismiss the appeal upon the 
authority of S. v .  Jacobs, 107 N .  C., 772, and X. v. Anderson, 111 N.  C., 
689. 

I n  X. v .  Jacobs, supra, which was a conviction for murder, the Court 
held (Avery ,  J.) that, "where one convicted of a crime appeals from the 
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judgment and escapes, the appellate court may, in its discretion, proceed 
with the hearing or dismiss the appeal, or continue, and either of these 
judgments will be valid, though the defendant may not be in  custody 

or not represented by counsel." Avery, J., quotes a wealth of 
(561) authority holding that, if, when the case is regularly reached for 

hearing on appeal, the defendant "has escaped and is not in  
actual custody, i t  is clearly within the sound discretion of the Court 
to determine whether the exceptions shall be argued and passed upon, 
the appeal dismissed, or the hearing postponed to await the recapture of 
the alleged offender (Smith v. United States, 94 U.  S., 97; Bonehan v. 
Nebraska, 125 U .  S., 692; Leftwich's case, 20 Gratt., 722; Sherman v. 
Comrs., 14 Gratt., 677; McGowan v. People, 104 Ill., 100; Wilson 11. 

Comrs., 10 Bush., 522; S. v. Sites, 20 W. Va., 16)," and further says 
that the general, if not universal, rule is that when a defendant has 
absconded and thus put himself in  contempt of court, to refuse to dis- 
pose of his appeal or to make any order in  it, a t  his instance or for 
his benefit, but on the motion of the prosecuting officer the case will be 
continued, dismissed or heard, citing Anson's case, 31 .Mo., 592; Com- 
monwealth v. Andrews, 97 Mass., 544; People v. Genet, 59 N.  Y., 81; 
Warwick v. State, 72 Ala., 486. 

Judge Avery (supra, at p. 775) also quotes Waite, C. J. ,  in  Smith v. 
United States, 94 U.  S., 97, as follows: "It is clearly within our dis- 
cretion t o  refuse to hear a criminal case in error unless the convicted 
party suing out the writ is where he can be made to respond to any 
judgment we may render. . . . I f  we affirm the judgment, he is 
not likely to appear to submit to his sentence. I f  we'reverse i t  and 
order a new trial, he will appear, or not, as he may consider most for 
his interest." No court will ordinarily decide a moot point, a mere 
abstraction; and to cumber the docket by continuing the case would 
ordinarily be useless, leading merely to a dismissal of the appeal at  
aome future term, as in State v. Cody, 119 N.  C., 908. 

The opinion in  S. 11. Jacobs, supra, further says: "The courts of 
Georgia, Indiana, and Kentucky also concur in the holding that it is 
the proper practice to dismiss, on motion of the prosecution, an appeal 
by one charged with felony, when it is made to appear satisfactorily 

that he has escaped custody pending the appeal and is still at  
(562) large. Madden v. State, 70 Ga., 38; Sargeant v. State, 96 Ind., 

63 ; Wilson v. Comrs., 10 Bush., 522." 
I n  S. v. Anderson, 111 N. C., 689, which was also a conviction for 

murder, the Court quoted S. v. Jacobs, 107 N. C., 772, and "on motion 
of the Attorney-General," dismissed the appeal. I n  S. v. Cody, 119 N. 
C., 908 (conviction, for burglary, of three men), the appeal was also 
dismissed, on authority of S. v. Jacobs and S. 2). Anderson. All three 
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cases were cited and approved in S. v. Dixom, 131 1. C., 813, where i t  is 
said: "One who thus dismisses himself abandons his appeal and has 
no ground to invoke a review of the trial by the appellate court." That 
also was a conviction of murder, but, there being doubt whether the 
prisoner had escaped, the Court considered the exceptions and, finding 
no error, affirmed the judgment below. 

The trial and judffrnentbelow are presun~ed to be correct. If not re- 
viewed by an appeal, this is conclusive. I n  England there 
has never. been any appeal in  criminal cases. I n  many States of the 
Union there is no appeal in such cases, unless upon certificate of prob- 
able error by the judge. In this State an appeal is a right, but not an 
absolute right. I f  the appeal bond is not given, or the proper certificate 
in lieu thereof, the appeal is dismissed. S.  v. Bramble, 121 N.  C., 603, 
and cases cited. Likewise for failure to print the record (unless a 
pauper appeal.) For a stronger reason, apart from our precedents, an 
appeal should be dismissed when the prisoner himself abandons i t  by 
breaking jail and fleeing the jurisdiction of the Court. 

We will not look intp the record or review the exceptions, but, on 
motion of the Attorney-General, will dismiss the appeal. We will not 
deal with a defendant who is in  the woods. 

Appeal dismissed. 

I WALKER and CONNOR, JJ., dissent. 

Cited: S .  c. Noses, 149 N. C., 581; 8. v. Smith, 152 N. C., 843; X. v. 
Cherry, 154 X. C., 628; 8. v. DeVame, 166 N .  C., 283. 

I STATE v. ROBERT NcDOWELL. 

I (Filed 11 December, 1907.) 

Murder-Evidence-Premeditation-Questions for Jury. 
The deceased, while on the train with L., had a difficulty with him and 

struck him. L. continued to curse the deceased, and the prisoner ap- 
geared to be intimately associated with L., to sympathiie with him and 
had evidently yrepared to take his part, having pulled out his pistol, 
shifted it from one l~ocket to another to have it "more handy," and gone 
out on a platform to a station where the train stopped, looked at the cars 
and brandished his pistol. Thereafter, when he fired the fatal shot, he 
reached his arm over the shoulder of another person and snapped his 
pistol several times before it fired: Held, there was suficient evidence 
of premeditation and deliberation to sustain a verdict of guilty of murder 
in the first degree. 
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2. Same-Instructions-Evidence-Revenge. 
A prayer for special instructions embodying in part a correct proposi- 

tion as to  the findings of the jury on the question of murder, but also sus- 
ceptible $0 the construction that, if the prisoner fired the fatal shot for 
revenge for the treatment his companion had received, it would only be 
murder in the second degree, is erroneous. 

INDICTNENT for murder, tried before Webb,  J., and a jury, a t  Special 
Term, July, 1907, of MCDOWELL. 

The prisoner, Bob McDowell, was indicted for the murder of J. L. 
Millen and convicted of murder in the first degree. From the judgment 
and sentence of the court the prisoner appealed. 

Assistant Attorney-General Clement for the State .  
Pless & Winborne for defendant. 

BROWN, J. The prisoner introduced no testimony, and that admitted 
in  behalf of the State tends to prove the following facts: The prisoner, 
with one Long and some others, were on the train, going v ia  Vein Moun- 
tain to Marion. A difficulty occurred on the train between a party of 

negroes in the second-class coach. Millen, the flagman, went i n  
(564) and tried to quiet them. Long came up to Millen and asked what 

authority he had to interfere with the fight. Millen replied that 
i t  was none of Long's business, and that i t  was his business to quell dis- 
turbances. Long thereupon cursed Millen, and Millen hit Long with his 
fist. Millen made Long sit down and be quiet. Millen then went back 
in  the smoker, and the prisoner got up, walked up the aisle to the baggage 
car and changed his pistol from one pocket to another, came back and 
said he did not allow any - to run over him, and sat down in the seat 
with Long. Long all this time was cursing Nillen and saying that he 
wasn't going to b.e run over and wasn't going to take that of anybody. 
When the train stopped at Vein Mountain the prisoner got out and 
walked up and down the track, looking back at  the train, with his pistol 
i n  his hand. Millen was not outside at that time, but in  the smoker. 
When the train left Vein Mountain some one told the conductor that 
there was disorderly conduct in  the second-class car;  he walked up 
through the second-class car to where the prisoner and Long were sit- 
ting. The conductor testified that the prisoner was sitting in  the seat 
in front of Long, but the other evidence seems to contradict this, and i t  
seems that the prisoner was sitting in the same seat with Long, the 
prisoner being nearest the aisle. Long was still cursing Millen, when the 
conductor came up and said: "You be quiet, or I will have to put you 
off." Long replied: "I don't allow any man to curse me like he did," 
and said he was not going to "take it." Millen came in  and heard the 
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remarks of Long, and walked up to about two seats behind Long and the 
prisoner, and asked Long if that was Long cursing him. Long said 
"Yes," and Millen hit Long with his fists. Long jumped up and opened 
a knife, and Millen hit Long and knocked him down. Millen then 
stepped back about four steps from where they were sitting, making him 
about four seats away, and stood there, looking a t  the conductor, at- 
tempting to hold LO& in his seat. ~ h h e  ~ o n i  was struggling 

' 

with the conductor, the prisoner jumped up and, turning around, (565) 
faced the conductor, jerked his pistol out, threw his arm so his 
pistol extended over the conductor's right shoulder, snapped i t  once or 
twice, then fired i t  twice, hitting Millen in the left temple, killing him 
instantly. The conductor and one of the witnesses threw the prisoner 
down and tied him. When the prisoner shot deceased, the deceased was 
standing with his head turned to the right, looking at  the conductor and 
Long, and was shot in  the left temple. -, 

The few exceptions to testimony appearing in the record, we find, 
upon examination, to be without merit and not of sufficient novelty or 
importance to warrant discussion. 

The prisoner excepts to the refusal of the court to instruct that there 
is no evidence of premeditation and deliberation, and, therefore, the 
jury could not convict of murder i n  the first degree. We think the 
jury mere warranted in finding, from all the circumstances surrounding 
the homicide, that i t  was the result of preparation and premeditation 
upon the part of the prisoner. H e  and Long appeared to be intimately 
associated. When Long provoked the difficulty with the deceased, the 
prisoner evidently sympathized with his companion and prepared to take 
his part. H e  pulled out his pistol, shifted i t  from one pocket to another 
so as to have i t  "more handy"; went out on the platform at the station 
when the train stopped, looking at  the cars and brandishing his pistol. 
When he fired the fatal shot, the prisoner reached his arm over the 
conductor's shoulder, or around his neck, and snapped his pistol several 
times before i t  would fire. There is no pretense of self-defense and 
nothing in  the evidence tending to prove any personal injury to the 
prisoner sufficient to arouse such violent passion. From these circum- 
stances the jury might well conclude that the prisoner slew the deceased 
on a principle of revenge for the fancied wrong to himself or his 
companion, which was trivial in its nature, so fa r  as the prisoner 
was concerned, and that he had determined to slay the deceased (566) 
before he fired the fatal shot. 8. v. Johmon, 47 N. C., 24'7; X. 
v. McCormac, 116 N. C., 1034; S. v. Lipscomb, 134 N. C., 694. The evi- 
dence of preparation, deliberation and premeditation submitted to the 
jury in  this case appears to be equally as strong, if not stronger, than 
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that held to be sufficient in S. v. Daniel, 139 N. C., 549 ; S. v. IIunt, 134 
N. C., 684; S.  v. Teachey, 138 N. C., 587. 

The conduct of the prisoner throughout indicates thought, contrivance 
and design in  the manner of securing and handling his pistol prior to 
firing the fatal shot, and to such a degree as manifests an exercise .of 
judgment and deliberation rather than unpremeditated and ungovernable 
passion. S. v. Daniel, supra. I t  is not iecessary to conviction that the 
State should prove express malice or motive. The malice is implied 
from the manner of the slaying, and the motive, although unnecessary 
to be proven, is perfectly apparent from all the evidence. S. v. Bdarns, 
136 N. C., 617; S. v. Wilcox, 132 N.  C., 1143; S. v. T u m e r ,  143 N.  C., 
642. 

The prisoner excepts because the court refused to give the following 
instruction: "If defendant, upon the impulse of the moment, or without 
having fully determined so to do before, suddenly began shooting, or shot 
at  the flagman because of the treatment which his companion was re- 
ceiving, or about to receive, i t  would be murder in  the second degree." 
The first score of words embodies a correct mo-oosition of law. The re- 

L A 

maining part of the instruction is susceptible to the construction that, 
if the prisoner fired the fatal shot i n  revenge for the treatment his com- 
panion had received, or was receiving, i t  would be only murder in  the 
second degree. This is erroneous. Revenge implies malignity, retalia- 
tion, not impulsive passion. 

Wag my hands 
Sever brandish more revengeful steel." 

(567) I t  indicates a deliberate and premeditated purpose. 6'. v. 
Daniel, supra. A portion of the prayer being erroneous, the 

court did not err in  rejecting the whole. 
We have examined the record with that careful scrutiny which cases 

of this gravity demand, and we find 
No error. 

Cited: S.  v. Mclilenzie, 166 N. C., 294; S. v. Walker,  170 N.  C., 717; 
S. v. Hand, ib., 706. 
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STATE v. N. G.  WALKER. 

(Filed 11 December, 1907.) 

1. Jurors-Challenge-Array. 
It  is not a challenge to the array for the solicitor to ask, "if any mem- 

ber of the jury had formed and expressed the opinion that the prisoner 
was not guilty, to let it be known." 

2. Manslaughter-Evidence-Charge-Question for Court. 
When the evidence tends to show that, without provocation from de- 

ceased, the prisoner challenged the deceased, "Don't you come on; if you 
do, I will kill you," and repeated the challenge, the deceased cursed the 
prisoner and said, "You will have to do it, for I am coming"; that de- 
ceased drew his knife, but made no motion or offer to strike, was 6 feet 
away and too far to strike; that the prisoner fired his pistol and killed the 
deceased, the defendant cannot complain that the court below charged 
the jury, if they found the evidence to be true, to return a verdict of man- 
slaughttlr. 

WALK= and HOKE, JJ., dissenting. 

INDICTMENT for murder, tried before Guion, J., and a jury, at Spring 
Term, 1907; of POLK. Defendant appealed. 

Assistant Attornoy-General Clement for the Stute. 
J. E. Shiprnnn for defendant. 

CLARK, C. J. The solicitor asked that "if any member of the jury 
had formed and expressed the opinion that the prisoner was not guilty, 
to let i t  be known." No juror answering thereto, the prisoner 
thereupon admitted the cause as a challenge to the array. The (568) 
court properly held that this was not a challenge to the array by 
the solicitor. 

The other exceptions may be disposed of by considering the fifth ex- 
ception, which embraces all that is presented by the others. This ex- 
ception is to the following charge: "The court, after reading the evi- 
dence, charged the jury thatifrom the entire evidence, the defendant had 
rebutted the presumption of malice and was not guilty of murder in the 
second degree; that in no aspect of the case does the evidence justify a 
verdict of not guilty, and upon the whole evidence offered by the State, 
if believed by you, and if the facts are found to be true and believed, 
you will return a verdict of guilty of manslaughter." 

There was no conflict of evidence, which, omitting unessential details, 
is that the deceased and prisoner were at a disorderly house, which the 
prisoner had entered first. The deceased asked the prisoner why he 
had not opened the door for him to come in. The prisoner replied i t  
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was not his door. The deceased was standing by the fireplace, with his 
hands in his pockets; the prisoner was facing him, 6 feet away, and 
with an open door 2 or 3 feet away at his back. There had been no 
quarrel between the men, and the deceased was making no movement 
towards the prisoner, when the latter said to the deceased: "Don't you 
come on me; if you do, I'll kill you." He said this a second time, where- 
upon the deceased pulled a penknife out of his pocket and half opened it, 
and said: "D-n you, you will have it to do, for I am coming." The 
deceased did not advance his body, but put forward one of his feet. 
The prisoner a t  the instant drew his pistol and fired, killing the de- 
ceased instantlv. 

The killing with a deadly weapon being shown, the law presumes 
malice, and the burden of proving matter in  mitigation is upon the 
prisoner. The court having held that the presumption of malice was 

rebutted, the State, under our present statute, cannot except, and 
(569) that matter is not before us. The witnesses testified that there 

was no offer to strike made by the deceased, and that he was 
not near enough to reach the prisoner if he had done so. As the only 
two witnesses who give the distance between the men place i t  at 6 feet, 
this is apparent. A. third witness states, without giving an estimate of 
distance, that they were close together, but she says one was at the 
fireplace and other was at  the door, and the house was 12 by 14 feet, and 
shows no offer to strike by deceased. There was an open door immedi- 
ately behind the prisoner. The burden to show self-defense was on the 
prisoner. There was here no evidence sufficient to go to the jury tend- 
ing to show self-defense. The prisoner, without previous provocation, 
challenges deceased to "come on him"; he repeats the challenge, the 
deceased still standing by the fire, with his hands in his pockets. When 
the deceased draws a penknife and expresses his intention to accept the 
challenge, the prisoner, before the deceased moves his body forward (and 
it is not shown that he would have moved, though he said "I am com- 
ing"), and when the deceased had made no motion or offer to strike, 
and was 6 feet away-indeed, too fa r  away to strike with his pen-knife 
if he had so wished-the prisoner fires his pistol and kills. There was 
an open door behind, through which the prisoner might have retreated. 
H e  was not pushed to the wall. H e  provoked the drawing of the pen- 
knife. H e  used excessive force-a pistol against a penknife 6 feet away. 
H e  did not kill to save himself from imminent bodily peril. H e  fought 
willingly. H e  was at least guilty of manslaughter. The court could 
properly have left i t  to the jury to find whether the prisoner was not 
guilty of a greater offense. 8. v. Gentry, 125 N. C., 733; X. v. Hunt, 
128 N. C., 587. Certainly i t  was not error to charge that the evidence, 
if believed, did not show a killing in self-defense. 
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I n  8. v. K e n n e d y ,  91 K. C., 572, the deceased was 10 feet away, with 
a brickbat, about to throw i t  (which was in striking distance), 
and the prisoner told him not to come on; the deceased advanced, (570) 
and the prisoner fired. This Court held: "If, so situated that he 
could escape, he preferred to shoot rather than escape, then he would be 
at least guilty of manslaughter." "If two persons, upon a sudden quar- 
rel, fight, and one kills the other, i t  is voluntary manslaughter." S. v. 
Floyd ,  51 N.  C., 392. The prisoner certainly cannot claim more than 
that. Indeed, the deceased did no fighting, made no offer to strike, and 
was not even in  striking distance, and there was a disparity of force-a 
pistol against a half-opened penknife 6 feet away. 

There is no error of which the prisoner can complain. 
No error. 

WALKER and HOKE, JJ., dissent. 

C i t e d :  8. v. R. R., post, 573, 579; S. v. Dunlap, 149 N. C., 551. 

STATE v. SEABOARD AIR LINE RAILWAY. 

(Filed 11 December, 1907.) 

Instructions-Power of Court-Opinion. 
It  was error for the court below, in instructing the jury, to charge, "if 

they belie~~ed the evidence they would return a verdict of guilty," such 
being an expression by the court prohibited by Revisal, sec. 535. The 
proper manner is to instruct them, "if they find from the evidence," a cer- 
tain fact or facts to be true, then the defendant is guilty or not, as the 
case may be. 

CLARK, C. J., dissenting, nrgzcend.o. 

INDICTMENT for running freight train on Sunday, tried at  August 
Term, 1907, of FRANKLIE, before N e a l ,  J., and a jury. 

Verdict of guilty. Defendant appealed. 

Ass i s tan t  Attorney-Generu'l  Clement  for t h e  S ta te .  
Day, Be l l  & A l l e n  and T. W. Bicke t t  for defendant .  

BROWN, J. The court instructed the jury that, if they believed (5171) 
the evidence, they would return a verdict of guilty. To this in- 
struction the defendant excepted, and we think the exception is well 
taken. Section 535 of the Revisal provides that ''No judge, i n  giving a 
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charge to the petit jury, either in a civil or a criminal action, shall give 
an opinion whether a fact is fully or sufficiently proven, such matter 
being the true office and province of the j u r ~ ;  but he shall state in  a 
plain and correct manner the evidence given in the case and declare and 
explain the law arising thereon." This section of the Revisal has been 
on the statute books of this State since the year 1796 (Code, sec. 413), 
and has often been construed by this Court in relation to just such a 
charge as was given in  this case. I n  S .  v. Matthews, 78 N. C., 537, 
Rodman, J., speaking of the duty of a judge in charging the jury in a 
criminal case, says: "We think he is required, in the interest of human 
life and liberty, to state clearly and distinctly the particular issues aris- 
ing on the evidence, and on which the jury are to pass, and to instruct 
them as to the law applicable to every state of the facts which, upon the 
evidence, they may reasonably find to be the true one. To do otherwise 
is to fail to declare and explain the law arising on the evidence, as by the 
act of Assembly he is required to do." I n  S.'v. Mooney, 61 N. C., 435, 
Judge Reade says: "His Honor's charge, 'that in  any view of the case 
the defendant was guilty,' is so broad as to entitle the defendant to a 
new trial, if there is any view consistent with his innocence." Judge 
Henderson says, in  Bank v. Pugh, 8 N.  C., at  page 206: "The jury are 
the constitutional judges, not only of the truth of the testimony, but of 
the conclusions of fact resulting therefrom." I n  considering a charge 
similar to that given in this case, Mr. Justice Walker well says: "The 
evidence may, in  the opinion of the court, have been ever so strong 
against the defendant, yet i t  was for the jury to find the ultimate fact 

of guilt, without any suggestion from the court, direct or indirect, 
(572) as to what the finding should be. The presumption of innocence 

and the doctrine of reasonable doubt require that method be pur- 
sued, and it is clearly enjoined by the statute we have cited (Code, sec. 
413)) the restraining words of which define tlearly the respective func- 
tions of court and jury in  the trial of causes." S ,  v. Simmons, 143 N. C., 
a t  page 619. 

The expression, "if the jury believe the evidence," has been often con- 
demned by this Court, and we have repeatedly held that the proper way 
to instruct the jury is that, if they find1 from the ez:idence a certain 
fact or facts to be true, then the defendant is guilty, or not guilty, as 
the case may be. Sossanzan v. Cruse, 133 N. C., 470; Wilkie v. R. R., 
127 N.  C., 203; S. v. Barrett, 123 N.  C., 753. I n  S. v. Green, 134 N.  
C., 658, the court instructed the jury that, if they believed the evi- 
dence, they should convict the defendant. A new trial was granted 
for error in  this charge, and Judge Connor says: "Section 413 of The 
Code prescribes the duty of the judge in  charging the jury: 'He shall 
state in a plain and correct manner the evidence given in  the case, and 
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declare and explain the law arising thereon.' We feel sure that the 
error of the learned and careful judge who tried this case was an inad- 
vertence. The testimony strongly tended to show the defendant's guilt, 
and doubtless so impressed his Honor. I n  the administration of the 
criminal law it is wise to observe the 'landmarks' and preserve the 
well-defined rights and duties of the court and jury." 

The evidence in  the case before us is indefinite and uncertain, and 
the facts to be found therefrom and the inferences to be drawn were 
matters peculiarly within the province of the jury. I f  there was any 
phase of the evidence from which the jury might infer that the defendant 
was not guilty, the defendant was entitled to go to  the jury on it. S. v. 
Li l l y ,  116 N.  C., 1050. 

New trial. 

CLARK, C. J., dissenting: When the intent is an essential in- (573) 
gredient of an offense, then it is error to charge the jury, "If you 
believe the evidence, you will find the defendant guilty," for the jury, 
not the court, must draw the inference of intent. To this class of cases 
belongs every case cited by the Court. 

But when, as here, the doing the act condemned by the statute 
(Revisal, see. 3844) makes the offens'e, then if, as here, the evidence 
is  plain and uncontradicted that the defendant willfully did that act, 
the court can properly discharge its duty to "apply the law to the 
facts" only by instructing the jury, as his Honor did here, "If you be- 
lieve the evidence, the defendant is guilty." There is nothing else he 
could say. This distinction is drawn in S. v. R. R., 122 N. C., 10.61 
(the "free-pass" indictment), with citation of numerous authorities, 
where the Court said: "This has been settled law for a long time." 

We have a case exactly in point and for this same offeme,  the facts 
being as here. The judge there charged, as Judge  Ncal  has charged 
here, that "If the jury believe the testimony, the defendant is guilty." 
The defendant excepted, but this Court unanimously affirmed the judg- 
ment. S. v. R. R., 119 N. C., 821. There is no reason shown to over- 
rule that case. From immemorial time, in our State, in the other States 
.of the Union, and in England, such instructions have been sustained 
where the evidence is uncontradicted and no inference of intent has to 
be drawn as an element of the offense. Our reports show numbers of 
cases affirmed on exactly such instruction by the judge, among them 
the very last case, 9. v. Walker ,  ante ,  567. 

The act of 1879, chs. 97, 203, amended 1897, ch. 126, now Revisal, see. 
3844, pProvides: ('If any railroad company . . . shall permit any 
car, train of cars, or locomotive to be run on Sunday on any railroad, ex- 
cept such as may be run for the purpose of transporting the United 

415 



I N  T H E  SUPREME COURT. [I45 

(574) States mails and passengers with their baggage, and ordinary 
express freight in  an express car exclusively, and such as may 

be run by law, such railroad company shall be guilty of a misde- 
meanor in  each county in  which any such car, train of cars, or locomo- 
tive shall run," with a proviso that "Sunday" shall embrace only from 
sunrise to sunset, and that freight trains in, transifu which have started 
on Saturday may be run not later than 9 o'clock a. m. on Sunday, but 
only for the purpose of reaching the terminus or shops. If running a 
train for carrying live stock, etc., under Revisal, sec. 2613, can be con- 
strued as an exception to this statute, that is purely a matter of defense, 
and there was no evidence to that effect. 

The statute is plain, clear, explicit. The indictment followed the 
statute. The State could not be required to charge more facts than the 
law making the offense prescribed as constituting it. The evidence, if  
believed-and the jury have said they did believe it-proved con- 
clusively, and i t  was not contradicted, every fact prescribed by the 
statute and charged in the indictment. W. J. Ballard, living at  Frank- 
linton, N. C., testified that, at  2 :30 p. m. on Sunday, last year, he saw 
No. 41, a freight train, pass that place; that he noticed all the cars; 
there were 18 cars, empty, and all the doors open ; train was going north ; 
that another freight train passed &bout the sam'e time, also going north; 
this train contained 15 empties, 5 cars of lumber, and a car of pig iron; 
all doors open; that the doors of the first train were wide open; that 
he looked in  the cars of the first train (18 empty cars) and could see in  
one end as they passed, but not in the other; that the second train, 
which stopped at Franklinton for another train to pass it, was composed 
of 15 '(empties," 5 cars of lumber and a car of pig iron; that he exam- 
ined that train, and there was nothing on i t  except the lumber and pig 
iron, as above described; the doors were standing wide open; that this 

was between first of May and last of July of last year. 
(575) There is nothing doubtful or uncertain about this evidence. 

I f  Mr. Ballard swore to the truth, no other conclusion could be 
possibly drawn but that on a certain Sunday, about 2 :30 in the after- 
noon, in  May, June, or July, last year, and therefore within two years, 
the defendant did run "a car, $rain of cars, or locomotive" on its road, 
which was "not run for the purpose of transporting the United States 
mails and passengers and express car." That is the offense which is 
prescribed in'Revisal, sec. 3844, and charged in the indictment. I f  
there was any matter of defense, outside that section, the burden was 
on the defendant to prove it, and i t  did not. S. v. Long, 143 N. C., 
676; S. v. R. R., 119 N. C., 814. The whole case turned upon whether 
the state of facts which the witness Ballard described was true or not, 
for, if true, i t  was the identical state of facts, verbatim, which the law- 
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making body decreed (Revisal, sec. 3844) should be a misdemeanor. 
Necessarily, therefore, ('if the jury believed the evidence," the defendant 
was guilty. 

I n  the "free-pass" case ( S .  v. R. R., 122 N. C., 1070) attention was 
called to the fact that that was the first indictment against a railroad 
company for violation of the law against issuing free passes, though 
the law had been enacted seven years previously. But the statute now 
before us was enacted in  1879-now nearly twenty-nine years ago- 
and it may well be doubted (if i t  is, indeed, a subject of any doubt) 
whether a singIe Sabbath day in  all those years has passed in which this  
statute has not been openly and notoriously violated in  North Carolina. 
Yet only once before has an indictment for its violation been presented 
here (8. v. R. R., 119 N. C., 814) for review. The law was passed to 
insure rest from 9 a. m, to sunset on the Sabbath day for a most deserv- 
ing and hard-working body of men, who daily and almost hourly risk 
their lives. They have had no powerful lobby to represent them before 
the Legislature, and this small enactment in their favor has not been 
enforced. I t  is to the public interest that they should have this 
short weekly cessation of work (only about one-third of that (576) 
allowed by the Mosaic dispensation), not only for their own 
benefit and the benefit of those dependent upon their continuance in  life 
and health, but also for the benefit of the public at  large, whose lives 
and limbs are put in  jeopardy when railroad operatives on any train 
which may collide with a passenger train, are worked 365 days a year, 
with no Sabbath interval of rest, which is accorded for twenty-four 
hours to other vocations of men. I t  has been expressly held that the 
Legislature had the power to pass the act. S. v. R. R., 119 N. C., 894. 
I f  (as the judge charged) the witness Ballard swore the truth, the law 
has been violated. Why should this defendant not pay the fine pre- 
scribed by law for this act? 

The railroad corporations are officered by educated, intelligent men. 
I n  S. v. R. R., 122 N.  C., 1063, Nontgomery, J., says: "It is not too 
much to say in  a judicial opinion that the defendant is represented in 
its legal department by many of the best equipped lawyers in  the coun- 
try, and i t  would be a most violent presumption to say, or even to 
think, that they were not thoroughly posted as to the laws, State and 
Federal, concerning the interests and liabilities of their clients." The 
railroads are not only not poor and ignorant, but, of all, they are most 
beholden to respect and obey the law. They are beneficiaries of the 
State. Their reports, published as official records by the State, and of 
which hence we have often taken judicial notice, show that they col- 
lected from the people of North Carolina last year $28,000,000, of which 
more than $9,000,000 was net profit. I n  all their immense work in 
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gathering up this profit and these receipts, and over every foot of 
their extensive properties, and as to every dollar of their holdings, they 
are guarded and protected by the might and majesty of our law, main- 
tained and executed at the cost of the ~ubl ic .  They are safe behind the 
terrors of the law, whose weight will be surely and unerringly felt by 

whoever shall dare to violate that protection. Yet, when for the 
(577) second time only in the more than twenty-eight years elapsed 

since the passage of this law for the protection of railroad em- 
ployees, an indictment.for its violation is presented i n  this Court, when 
the uncontradicted evidence, if believed, makes the defendant guilty of 
the very a d  prescribed by the statute, and the judge so tells the jury, 
and i t  cannot be denied that such is the law, i t  is argued to us that there 
is reversible error because the judge said, '(If you believe the evidence," 
instead of "If you believe from the evidence," that the defendant did 
the act described by the witness, i. e., run a freight train on a Sunday 
afternoon. 

None of these cases cited by the Court condemns the phrase here 
used by the judge, which has been sanctioned by immemorial usage. 
I n  all of them the emphasis is on ('evidence," not on "from." I n  S. 2%. 

Barrett, 123 N. C., 753, the Court criticised, in a case of larceny in- 
volving intent, the expression, "If you believe such facts," on the ground 
that the jury might believe such to be facts otherwise than from the 
evidence (as from their own knowledge, for instance), and, therefore, 
they should be told "if they found such facts from the evidence," etc. 
This does not apply here, where the judge told the jury "if they be- 
lieved the evidence." Wilkie u. R. R., 127 N. C., 213, repeats what is 
said in  S. v. Barrett, % p a ,  and gives the same reabon, that the jury 
should not take their own knowledge, but base their verdict on the evi- 
dence, which the judge in this case told them to do. Exactly the same 
was held in Sossaman v. Cruse, 133 N .  C., 472. 

I n  S. v. Green, 134 N. C., 650, the Court did not hold that the ex- 
pression '(If you believe the evidence" was error (though it said it was 
open to criticism), except for the fact that in that case there were two 
aspects of the evidence, in  one of which, if found by the jury, the de- 

fendant was not guilty. I n  the case now before us there was 
(578) only one possible aspect, if the evidence was believed, for there 

was no conflict and only one witness. The defendant did or did 
not run its freight train by Franklinton on a Sunday afternoon within 
two years previously. The judge expressed no opinion on the evidence, 
but simply told the jury, if they believed the evidence of the witness 
(Ballard), the defendant was guilty; and, "beyond all controversy," the 
facts testified to by Mr. Ballard were the facts which the statute says 
constitute a misdemeanor. 
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I n  S. v. Riley, 113 N .  C., 648, where the whole subject is fully dis- 
cussed, the Court said (p. 651) that, in  a criminal case, if the testimony 
is  uncontradicted and no inference of intent is to be drawn, the court 
can "charge the jury that, if they believe the evidence, the defendant 
i s  guilty." This charge bas been upheld in S. v. R. R., 119 N.  C., 814, 
above cited, which was an indictment for this offense, and in  a very 
great number of other cases, the point not being headnoted because 
deemed elementary law. I n  S. v. Joumigan, 120 N.  C., 569, the Court 
said that such a charge would be error if "the intent is a material ele- 
ment.9' I n  8. v. Woolard, 119 N .  C., 779, and S. v. Neal, 120 N .  O., 
621, the Court held that it was not error to charge that, "If the jury 
believe the defendant's testimony, he is guilty." Such instruction as 
was given in  this case is very different from '(directing a verdict,'' 
which cannot be done in a criminal case, in which the credibility of the 
evidence must be left to the jury, as was done in this case. S. v. Riley, 
supTa. The three cases cited as criticising, not condemning, this form 
.of charge do not apply, as will be seen by examining them. 

I n  a very recent case (Clark v. Traction Co., 138 N.  C., 78) Brown, J., 
speaking for a unanimous Court, said: "His Honor instructed the 
jury, if they believed the evidence, to answer the issue 'Yes.' I n  this 
instruction we are unable to discover any error. The evidence in  the ' 

case was practically undisputed, and we do not see how any rea- 
sonable mind can draw more than one inference from it." That (579) 
case cannot be differentiated from this. To same effect 8. v. 
Walker, ante, 567. 

The jury have "believed the uncontradicted evidence" that the de- 
fendant ran its freight train on that Sunday afternoon. There was no 
evidence set up in  defense to show that the trains were such as were 
allowed to be run on Sundays. The evidence is that the cars were either 
"empties" or loaded with lumber and pig iron. Could the jury have 
possibly "believed from the evidence" that the defendant did not ille- 
gally run its freight trains on that occasion? If not, how could the 
omission of the word "from" have affected their finding or be reversible 
e r ro r  ? 

Cited: 8. v. R. R., 149 N.  C., 473; IToZt v. Welloru, 163 N. C., 131. 
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STATE v. W. T. BOSSEE. 

'(Filed 11 December, 1907.) 

1. Indictment-Cruelty to Animals-Poison-Chickens. 
A charge in an indictment, under Revisal, see. 3299, of poisoning a 

chicken, the property of the prosecutor, comes within the purview of the 
statute against cruelty to animals. 

2. Same-Cruelty to Animals-Jurisdiction. 
The punishment fixed by Revisal, see. 3299, cannot exceed "$50 fine or 

thirty days imprisonment," and the Superior Court has no original juris- 
diction of the offense of cruelty to animals. 

3. Jurisdiction, Defect of-Notice-Supreme Court. 
A defect of jurisdiction may be taken advantage of for the Erst time 

in the Supreme Court, though not raised below. This Court should take 
notice thereof em rnero mot% 

CRIMINAL ACTION for cruelty to animals, tried before Guion, J., a t  
August Term, 1907, of TRANSYLVANIA. 

Upon a special verdict the court adjudged the defendant not guilty? 
and the State appealed. 

The facts sufficiently appear in the opinion of the Court. 

(580) Assistant Attorney-General Clement for the State. 
1Vo counsel for the defendant. 

OLARR, C. J. The charge against the defendant is set out in proper 
form, under Revisal, sec. 3299, for cruelty to animals, in  poisoning a 
chicken, the property of the prosecutor. That section enumerates as sub- 
jects protected from cruelty "any useful beast, fowl, or animal." I t  
also provides that the words '(torture," "torment," or ''cruelty," shall 
"include every act, omission, or neglect whereby unjustifiable physical 
pain, suffering, or death is caused or permitted." 

I t  is clear, therefore, that poisoning chickens comes within the pur- 
view of the statute, as is held in S. v. iVeal, 120 N. C., at pp. 618-620, 
citing S. v. Butts, 92 N.  C., 784; Johnson v. Patte~son, 14 Conn., 1, 
where a neighbor's chickens were killed by strewing poisoned meal on 
one's own premises; Clark v. Reliher, 107 Mass., 406, where the de- 
fendant killed a neighbor's chickens while trespassing, and many other 
cases. 

But we are precluded from going beyond the form of the indict- 
ment and passing upon the question whether the defendant is guilty 
upon the facts found in  the special verdict in  this case, because Mr. 
Clement, the Assistant Attorney-General, has frankly and most properly- 
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called our attention to the fact that this action originated in  the Su- 
perior Court, which, under the statute as i t  now reads, has no original 
jurisdiction of this offense. 

Laws 1891, ch. 65, amending Code, sees. 2482, 2490, fixed the punish- 
ment at  "not more than $50 fine or thirty days imprisonment, or both." 
As this might exceed the jurisdiction of a justice of the peace, as pre- 
scribed by the Constitution, Art. IT, sec. 27, the jurisdiction was vested 
in  the Superior Court. But in  the Revisal, see. 3299, the words "or 
both" are stricken out, so that now the punishment cannot exceed "$50 
fine or thirty days imprisonment." Original jurisdiction of the offense 
is, therefore, in  the court of a justice of the peace. 

Whether this omission of the words "or both" in  the Revisal 
and the consequent transfer of jurisdiction, was inadvertently or (581) 
intentionally made, the law is so worded. The punishment pre- 
scribed determines the jurisdiction. S. v. Lewis, 142 N.  C., 630; S. u. 
Fespermaw, 108 N.  C., 772. 

There is no exception on this ground in  the record, but a defect of 
jurisdiction is one of the matters which may be taken advantage of for 
the first time in  this Court, though not raised below. Rule 27 of this 
Court. Indeed, the Court should take notice thereof ex mero rnotu. 
Fowler v. Bowler, 131 N.  C., 171, and cases there cited. 

Action dismissed. 

STATE v. I R 9  HOOKER. 

(Filed 11 December, 1907.) 

1. Indictment-Surplusage. 
In an indictment charging the "breaking and entering a storehouse, 

shop, etc., where any merchandise, chattel, etc., or other personal prop 
erty shall be," etc. (Revisal, see. 3333), with the additional words, "with 
intent to commit larceny," the additional words are surplusage. 

2. Same-Surplusage-Proof-Harmless Error. 
When the indictment correctly charges the offense, and has additional 

words therein which are surplusage and unnecessary to be proven, any 
proof offered thereof is irrelevant and harmless. 

3. Same-Same Offense-Different Offense. 
While one cannot again be put in jeopardy for the same offense, the 

offense is not the same when some indispensable element in the charge in 
the indictment of the one is not required to be shown in the other. 

4. Same. 
A11 acquittal on prosecution for larceny will not bar a subsequent prose- 

.cution for breaking and entering to commit larceny. 
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5. Same-Remarks of Counsel-Prisoner Not Being Witness. 
It  is not a criticism upon the failure of defendant to go upon the stand 

for the solicitor to comment to the jury that none of the State's witnesses 
had been contradicted, especially so when the trial judge instructed the 
jury not to consider it to defendant's prejudice. 

(582) CRIMIKAL ACTION, tried before Webb, J., and a jury, a t  August 
Term, 1907, of MOORE. 

The defendant was charged with breaking and entering the store- 
house of W. M. Rogers & Co., and, upon conviction, appealed. 

The facts sufficiently appear in the opinion of the Court. 

Assistant Attorney-General Clement for the State. 
R. L. Burns for defendant. 

CLARK, C. J. The defendant was acquitted of a charge of stealing 
certain articles. He  was later tried and convicted, under Revisal, sec. 
3333, of breaking and entering a store where those articles were kept, 
with intent to steal the same. The defendant's first three exceptions are 
to evidence as to those articles being in the store, and to any evidence 
tending to show that the defendant took them, this being offered, not 
to show the larceny, but to show that the breaking and entering the 
storehouse, which was proven, was with intent to commit larceny. 

Revisal, sec. 3333, makes it indictable to "break and enter a store- 
house, shop, etc., where any merchandise, chattel, etc., or other personal 
property shall be." The addition in  the indictment of the words "with 
intent to commit larceny" was surplusage, hence unnecessary to be 
proven, and any proof offered of intent to steal was merely irrelevant 
and harmless. 

But if i t  were otherwise the exceptions could not be sustained. The 
charge of larceny of the articles, of which the defendant had been 
zbcquitted, and that of "breaking and entering with intent to steal," are 
distinct offenses, but i t  was competent, in order to show the intent to 
steal, to prove that the defendant took the articles. Rufin, C. J., in 
8. v. Jesse, 20 N. C., 105, citing Hale P. C., 560; Arch. Cr. PI., 260. 

The previous acquittal protects him from being tried again for 
(583) the same offense, but i t  is not an estoppel on the State to show 

the same facts if, in  connection with other facts, they are part 
of the proof of another and distinct offense. This has been often held. 
S.  v. Jesse, supra; 8 .  v. Birmingham, 44 N.  C., 120; S.  v. Revels, ib., 
200; S. v. Xash, 86 N. C., 650. The evidence in  the trial for larceny 
would not have supported a verdict on this charge of breaking and enter- 
ing, and, though some of the facts in  that case must be used in  this case, 
they are different offenses. I n  S .  v. ATash, supra, Rufin, J., says: "To 
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support the plea of former acquittal, i t  is not sufficient that the two 
prosecutions should g o w  out of the same trailsaction, but they must be 
for the same offense-the same both in fact and in law." 

I n  8. a. Lytle, 138 N. C., 740, the Court showed that i t  was possible 
that selling the same glass of liquor, in  an unusual combination of cir- 
cumstanccs, might be put in  evidence as one of the essential facts in  
proving five separate and distinct offenses : (1) I t  might be put in  proof 
on a trial for a violation of the Federal statute in selling without United 
States licci~se. (2)  I t  might also be proven in a trial ,for a sale without 
payment of the State tax and without State license. (3)  And for selling 
without payment of town tax and license. (4) For  selling on Sunday. 
(5) For selling to a minor. The Court there says: "Though there is a 
single act, i t  may thus be a violation of five statutes, and when, in such 
case, as Burwell, b., says, irr iS'. v. Sieaens, 114 N. C., at p. 877, 'each 
statute requires proof of an additional fact, which thc othcr does not, an 
acquittal or convictioii under either statute does not exempt the defend- 
ant from prosccution ul~der the other.' " The fact of the sale of the 
glass of liquor must be proven i n  each of these cases. While failure to 
prove that the sale was on Sunday would acquit on one indictment, or 
that the sale was to a minor would acquit on another, norre the less the 
defendant could be convicted on thc othcr indictments if the sale was 
made without a TJnited States license, or without paying State 
tax and getting a county license, or without paying the town tax (584) 
and getting the town license, where required. 

This is an extreme case, and not likely ever to occur, but it illustrates 
the point. Ewrwell, J., in S. v.  Stevens, 114 N. C., 878, just quoted, 
cites Arrington v. C'ornwror~wealth, 87 Va., 96; Ruble u .  State, 51 Ark., 
170; Black Zntox. Liquor, SIX. 555, and has hirnsclf bccn cited and fol- 
lowed; S. v. Reid ,  115 N. C., 741; S. v. Robinson, 116 N. C., 1048 
(which was the case of conviction of an assault with a deadly weapon 
and a subsequent indictment for carrying the weapon concealed on the 
same occasion, the convietioil for the first offense being held not a bar to 
a conviction for the second) ; 8. v. Downs, ib., 1067; S. v .  Lawson, 123. 
N. C., 742; 8. v. Smith, 126 N. C., 1059; 8. v. Lytle, 138 N. C., 740. 

The principle stated in all the authorities is:  "Though the same act 
nlay be necessary to be shown in the trial of carh indictment, if each 
offense requires proof of an additional fact which the other docs not, 
an acquittal or cor~victiorl for one offrase is not a bar to a trial for the 
other." Our carinot be put twice in jeopardy for the samc offense. 
Wliei~ some indispensable element in one charge is not required to be 
shown i ~ r  the other, they are not the same offense. 

Prosecution for larceny will not bar a subsequent pl-osecution for 
breaking and entcring with intent to commit larceny, the larceny being 
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necessarily distinct from the breaking and entering. S. v. Ridley, 48 
Iowa, 370; Fisher v. State, 46 Ala., 717; S. v. Ford, 30 La. Ann. (Par t  
I), 311; People v. Curtis, 76 Cal., 517; Smith v. State, 22 Tex. App., 
350; Copenhaven v. State, 15 Ga., 64. 

The last exception is to the solicitor's comment, that '(none of the 
Bvidence as testified to by the State's witnesses had been contradicted, 
and no one had said that i t  was not true." This could not be taken as a 
criticism upon the failure of the defendant to put himself upon the 

stand. The court refused to stop the solicitor, but, out of abun- 
(585) dant caution, when the judge charged the jury, he told them that 

the fact that the defendant did not go upon the stand could not 
be considered by the jury to his prejudice, and that, if they had under- 
stood the solicitor as meaning to comment on that fact, they should dis- 
regard it, and directed them not to consider i t  in making up their verdict. 

No error. 

Cited: S. v. McAdem, 162 N. C., 577; S. v. Spear, 164 N .  C., 455, 
456, 457. 

STATE v. W. G.  LEWIS. 

(Filed 14 December, 1907.) 

Appeal and Error-Case-Service-Practice. 
The Supreme Court will not consider a case on appeal when it does not 

appear to have been served upon opposing party and no case on appeal 
appears in the record proper. 

INDICTMENT for seduction, tried before Moore, J., and a jury, at  No- 
vember Term, 1905, of COLUMB~S.  

Verdict of guilty. Judgment, and the defendant excepted and ap- 
pealed. 

Attorney-General for the State. 
H.  L. Lyon for defendant. 

PER CURIAM: NO statement of case on appeal having been served on 
the solicitor, or tendered, and no copy of the defendant's case on appeal 
having been served on him or accepted by him, and no case appearing in 
the record proper, the judgment is affirmed on authority of S. v. Clenny, 
133 N. C., 662, and 8. v. Cameron, 121 N. C., 572. 

Judgment affirmed. 

Cited: 8. v. Bailey, 162 N.  C., 584. 
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INDEX 

Nm~.-The reverse index will be found to embrace the distinctive subheads of the decided points, 
referring by number to the places where the decisions thereon are indicated, and the cases embracing 
them are cited. It is hoped that in this manner and by the embodying of the sketch words in ilalies 
in  this index, the practitioner may more readily find whether the point he is looking up hag been de- 
cided in this volume, and if so, where. 

ABANDONMENT. See Jurisdiction, 8 ;  Deeds and Conveyances, 2. 

ABATEMEKT. 
Procedure - Parties - Death Suggested -Process - Representatiz;es.-A 

judgment is necessary to abate an action, but the Court may, em mero 
motu, enter judgment when it  appears that  plaintiff failed for a year 
to prosecute his action against the "representatives or successors in 
interest" of the original defendant, whose death has been suggested- 
Revisal, see. 415 (1)-though the record, under Revisal, secs. 437-8, 
shows there had been no discontinuance of the action. Rogerson v. 
Leygett, 7. 

ACCESSORY BEFORE THE FACT. See Penalty Statutes, 11. 

ACCOUNTING. See Executors and Administrators, 2, 3, 4. 

ACTION. See Procedure, 2. 

ADMISSIONS. See Evidence, 45; Pleadings, 1, 6, 

ADVERSE POSSESSION. 
1. Legal Title-8eixim.-While Revisal, sec. 384, debars plaintiffs from 

maintaining a n  action for recovery of realty unless it appear that  
they, or those under whom they claim, were "seized or possessed of 
the premises" in question within twenty continuous years next before 
the commencement of the action, it does not apply when the plaintiffs 
have shown legal title and i t  appears that the defendants' possession 
has not been for twenty continuous years. Bland v. Beasley, 168. 

2. Legal Title-Color-Presumptio%.-There is no presumption that  the 
possession of one under and in subordination to the legal title is  ad- 
verse,.and when the title is thus claimed by adverse possession, or 
for seven years under color, the burden is upon him who relies 
thereon to show such possession to have been continuous, uninter- 
rupted, and manifested by distinct and unequivocal acts of owner- 
ship. Ibid. 

3. Title-Evidence-Questions for Court.-Evidence of title by adverse 
possession to woodland is not sufficiently definite, certain, and exclu- 
sive to justify a court in holding, a s  a matter of law, that  such title is 
established by both the plaintiff's and defendant's getting wood and 
straw therefrom for twenty years. McCaskiZl v. Walker, 252. 

4. Btreets-Right of Public.-Possession of a street by one claiming i t  
adversely cannot now divest or destroy the right of the public therein. 
Revisal, see. 389. S. u. Codwim, 461.. 

AMENDNENT. See Pleadings, 9. 
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9. Jurors-Outside Influence-Applause of Crowd-Correction.-Sharp re- 
torts and repartee of counsel in the argument of the case, which 
bring applause from a large part of the crowd in the courtroom, last- 
ing several minutes, will not be taken a s  sufficient ground for a new 
trial, when such is strongly reprimanded by the judge and there is 
no finding that  there was a preconceived design and intention to 
prejudice the jury against the defendant, and no sufficient evidence 
to  support any such allegation, if made. Ibid. 

10. Btate Appeal, When.-The right of appeal on the part of the State is 
confined to cases specified in Revisal, see. 3276, being: on special ver- 
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INDEX. 

ANSWER, INSUFFICIEST. See Pleadings, 8. 

APPEAL AND ERROR. 
1. Yotiort to Dismiss-Epecia7 Appearance.-In an action begun before a 

justice of the peace the defendant may enter a special appearance and 
m v e  to dismiss; but, after judgment rendered, i t  may not enter a 
special appearance by appeal there, nor in the Superior Court, for 
the purpose of the motion. AlZer~-Fleming Co. v. R. R., 37. 

Exceptions - Evidence-Withdrawn-Ob jections and Exceptions.-Ex- 
ceptions to evidence not taken on the trial a t  the time will not be 
considered on appeal; and likewise as  to the language of the trial 
judge in withdrawing improper evidence from the jury. Dalziel u. 
R. R., 51. 

Beasure of Dmayes-Euidence.-It is not reversible error, upon the 
measure of damages, for plaintiff to  testify that defendant had prom- 
ised him promotion. Ibid. 

Power of Court-Uiscretion-Excessive Damages.-It is discretionary 
with the trial judge to set aside a verdict for excessive damages, and 
his acts thereupon are  not reviewable on appeal. Wallace v. R. R., 
104 N. C., 452; Ruflin v. R. R., 142 N. C., 129, cited and approved a s  
to a charge to the jury upon the question of damages. Bwey v. 
R. R., 248. 

N o w  Tr iadCos ts  of Appeal.-F7here a new trial 1s granted in the 
Supreme Court, the awarding of the costs is discretionary. JIetaZ 
Go. v. R. R., 293. 

lllotion to Correct Opinion-Res Judicata.--When matters on appeal 
from the Superior Court have been passed upon by the Supreme 
Court, this Court, upon motion to resxamine the entire record and 
modify the decree, has no power to  amend or modify the final decree 
after its opinion has been certified down. Nelson v. Hunter, 335. 

Attorrtegs-Improper Remarks-Objections and Exceptiolzs.-T'he Su- 
preme Court will not correct the errors of the trial judge, or the con- 
duct of the attorneys during the trial, or their use of improper or 
offensive language, unless proper exceptions were made upon the 
trial a t  the time. 8. u. Harrison, 408. 

flame.-The Supreme Court will not correct the errors of the trial judge 
unless duly excepted to, nor the improper or offen~ive~language used 
by attorneys during argument upon the trial, unless called to the 
attention of the court below and he fails to correct it. Objections 
and exceptions to the conduct of the counsel taken for the first time 
on appeal a re  too late. Ibid. 
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APPEL4L ,4NU ERROR-Continued. 
diets, upon demurrer, on motion to quash, upon arrest of judgment. 
A. v. Uowrnan, 452. 

11. Notioa to Quash, What Considered-Record, Mutters Dehor8.-A mo- 
tion to  quash in this State, in  proper cases, can be made for matters 
dehors the record, and such matters may be averred by plea, a s  in 
this case, duly entered and then supported by proof. In  the present 
case the order of the judge may be treated a s  a n  order quashing the 
bill, and the appeal upheld on that  ground. I71id. 

12. Tnstruetior~s-Judge's Charges-hawguagc of Judge.-When done in a 
respectful manner, i t  is not reversible error in  the judge below to 
speak of one of the defendant's witnesses a s  "the Smith woman." 
S. 21. Wright, 490. 

13. Jfurdcr-Evidence-Proof, Order of-Trial Judge--Disc/ etion.-While 
it is usual, upon trials of homicides, that  the corpus delzcti be first 
shown before the evidence of the defendant's guilt, the ordcr of proof 
is usually left to  the sound discretion of the trial judge, and is riot 
reviewable on appeal unless i t  is made to appear that  some snbstan- 
tial injustice has been done. 8. v. Guthrie, 492. 

14. Same-Trial Judge-XistriadAppral and Errol-&cord.-In capital 
felonies the trial judge has not the same discretion to make a mis- 
trial a s  in  other caws, and to constitute reversible error in his refusal 
to  do so the record should disclose how the defendant was unduly 
prejudiced. I t  is  not reversible error for the court below to refuse 
to  make a mistrial of the case because a child of one of the jurors 
was accidentally killed during the trial. Ihid. 

15. Constitutional Law-Trin-1s-Rcasonahle Opportunit7l.-While i t  is a 
violation of defendant's constitutional rights to  force llim, in a crimi- 
nal action, into a trial with such unduc haste a s  to deprive him of 
the ability to  1)repar.e and concert his dcfensc, such is not available 
to him when i t  appears from the record on appeal that  every reason- 
able opportunity was afforded him. 8. v. R. R., 495. 

16. A handonmcnt-Fleeing Jurisdiction-Motion to Dismiss.-Upon appeal, 
the trial and judgmerrt in the court below is presumed to be correct. 
When the defendtaut in a criminal action appeals to the Supreme 
Court, but, pending appeal, breaks jail and flees the jurisdiction of 
the court, this is an abandonment of the appeal, and, upon motion of 
the Attornel-Gcueral, the appeal will he dismissed, or case continued, 
or judkment ilflirmcd, in the discretion of the Court. 8. v. KechZcr, 
560. 

17. Case-~~~~~~~~~1'rocticc.-The Supreme Court will not consider a case 
on appeal when i t  docs not appear to  have been served upon opposing 
~ i w t y  and no case on appeal appears in the record proper. X. v. 
Lewis, 585. 

APPEARANCE BOND. See Principal and Surety, 2. 

ASSAULT ,4ND BAT'PERY. 
Evidence-Question for  Juru-3Zotiue.-li:videllce is suAicient to go to the 

jury, of a n  assault and battery, that  witness had known defendant 
for two months; that, while i t  was dark when the assault was com- 
mitted, he "got a glimpse" of llim just aftcr the pistol was fired (caus- 
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ASSdULT AND BATTERY-Continued. 
ing the injury) ; that "he took i t  t o  be" the defendant, a t  that  time 
only 15 feet from him; by another witness, that  though his vision 
was obscured by the lights of the room in which he was sitting, from 
looking out into the darkness, and, therefore, almost impossible to  
recognize a person upon the outside, he "threw his eyes around" im- 
mediately after he heard the pistol shot, and saw a person whom he 
"took to be" defendant, who had a pistol in his right hand, or some- 
thing like o n e t h e r e  being evidence of a motive for the assault. 
8. v. Carmon, 481. 

ASSETS. See Bankruptcy, 1. 

'ASSIGNMENT. See Bankruptcy, 4, 5, 7, 9; Lessor and Lessee, 2. 

ASSIGNMENT OF INTEREST. See Insurance, 4. 

ASSIGNMENT, PAROL. See Lessor and Lessee, 1. 

ASSUMPTION OF RISKS. See Negligence, 2. 

ATTACHMENT. 
1. I n  Personam - Parties - Residence - Earnings-Emcepti0ns.-The de- 

fendant partnership attached, in another State, the earnings of the 
plaintiff due by defendant railroad company, and defendants were, 
a t  the time of the attachment, citizens and residents of this State, 
and the defendant corporation was a railroad company, with its 
principal place of business in  this State, and operating in Virginia, 
North Carolina, South Carolina, and Georgia. The sum attached was , 
due by the defendant railroad Company to plaintiff for personal serv- 
ices, rendered a s  a n  employee, within sixty days prior to the levy, 
and was for the necessary support of plaintiff and his family, sup- 
ported by him. Plaintiff obtained an order in the courts of this State 
restraining the defendant in personam from prosecuting the proceed- 
ings in attachment: Held, (1) that  the plaintiff's earnings a t  the 
time this action was commenced were exempted, both by the personal 
property exemptions provided by the Constitution of this State and 
by the provisions of The Code, sec. 493; Revisal, see. 678; (2) that 
the restraining order should be continued to the hearing. Wierse v. 
Thomas, 261. 

2. Bame-JzLrisdictkon-Resident Parties-Attachment-Evasion-Coneti- 
tutional Law-Presumptions.-When i t  appears that  the plaintiff and 
his creditor were resident and domiciled in the same city 'of this 
State a t  which the defendant railroad company had its office and 
principal place of business, and where the local courts were opes 
and accessible, and that  the defendants, T. & Co., caused a n  attach- 
ment in another State to be issued against an indebtedness due to 
plaintiff by defendant railroad company, protected by our own Con- 
stitution and laws from the payment of the debt, the intention from 
such facts and circumstances of the creditor to evade the exemption 
laws of his own State will be presumed. Ibid. 

3. Same - Resident Parties - Exenzptions-Evasio+Disobedience--Rem- 
edy.-When a n  attachment is issued in another State by a resident of 
this State against another resident for the purpose of avoiding the 
exemption laws, the situs of the debt may be in such other State, but 
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i t  is also in this State, where the defendant railroad also has i ts  resi- 
dence and principal place of business, and where the debt due to the 
plaintiff, i ts  employee, is subject to our general exemption laws and 
the statute passed for the special protection of a laborer's wages ; and 
upon the disobedience of a restraining order upon the creditor in  
personam, the creditor will be made to restore the amount wrongfully 
collected. Ibid. 

4. Ercemptions-Cessation. of Residence.-The general exemption laws of 
this State, under our Constitution and statutes, will not operate when 
it  is made to appear that plaintiff ceased to be a resident and citizen 
of this State a t  any time before the property is  applicable to the 
creditor's claim. IBid. 

ATTORNEY'S CONDUCT. See Appeal and Error, 7. 

BAGGAGE. See Railroads, 10, 11, 12. 

BAILEE, GRATUITOUS. See Railroads, 11. 

BANKRUPTCY. 
1. Trustee-Assets, Rights in.-A trustee in bankruptcy, in the absence 

of fraud, takes the assets of the bankrupt subject to rights, liens, and 
equities existing against them in the hands of the bankrupt. Hmitlz 
v. Godwin, 242. 

2. Securities-Hule-Demand.-A creditor of the bankrupt estate, holding 
several kinds of securities for the debt, can, in  the absence of demand, 
realize on them in the order he prefers. Ibid. 

3. Title of l'rustee-Claim Bgainst Bam7ccrupt.-A trustee in  bankruptcy 
is, in general, vested with no better title to the property than the 
bankrupt had;  so that, in the absence of some express provision of 
the Bankruptcy Act, a claim against certain of the bankrupt's assets, 
valid as  against him, mill be upheld against the trustee, unless in 
contravention of public policy or some established legal principle. 
Godwin u. Bank, 320. 

4. Assignments bu Banltrupt--Validity-What Lazo Governs.-Unless'the 
Bankruptcy Act otherwise provides, the validity of a n  assignment of 
a bankrupt's property must be determined according to the principles 
of local law. Ibid. 

5. Equitable Assignment-E'rcecuted Contract.-A debtor, having sold cer- 
tain real estate in  exchange for bonds which he was to receive on 
the purchaser's acceptance of the title, more than four months before 
he became a bankrupt, agreed verbally to transfer the bonds to  de. 
Pendant bank if the bank would then loan him $10,000, which was 
done. The bonds not having been delivered promptly, a written con- 
tract was made within the four-months period, assigning to the bank 
all the bankrupt's right to the price of the land, and shortly after 
this the bonds were actually delivered to and assigned in writing to 
the bank: Held, that  the words "agreed to transfer," in  the oral con- 
tract, imported a n  agreement to "deliver," so that that  agreement con- 
stituted an equitable assignment of the bonds, to be delivered on their 
receipt by the bankrupt. Ibid. 
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6.  Words and Phrases-"Transfer."-Under the Bankruptcy Act, 1 July, 
1898, ch. 541, p. 1, 30 Stat., 544 (U. S. Comp. St. 1901, 3418), providing 
that the term "transfer" shall include a sale and every other mode 
of disposing of or parting with property, or the possession thereof, a s  
a payment, pledge, mortgage, gift, or security, an agreement to "trans- 
fer'"property may be construed as  an agreement to  "deliver." Ibid. 

7. Assigtzment-Validity.-A bankrupt, more than four months before 
bankruptcy, contracted to deliver certain bonds to defendant bank, 
which he was to receive under a land contract, in consideration of 
the bank's agreement to make a present loan to him. The bankrupt. 
within the four-months period, assigned in writing the proceeds of 
the real estate, and later, on receiving the bonds, assigned and delir- 
ered them to the bank: Held, that on such delivery the bank's title 
vested a s  of the date of the original equitable assignment, and was, 
therefore, valid under the rule that a contract, to create a positive 
lien, attaches in equity as  soon a s  the assignor acquires title, both a s  
against him and all persons claiming under him, either voluntary or 
with notice or in bankruptcy. Ibid. 

8. Bona Fide Pz~rchccser-Notice-Registration.-Where a bankrupt made 
a present equitable assignment, for a cash consideration, of certain 
bonds which he was to receive in payment for land, the bonds to be 
delivered or transferred to defendant when they came into the bank- 
rupt's possession, and to be then appropriated to the bankrupt's 
indebtedness as  f a r  a s  they would pay the same, the sale of the land 
having been completed according to the contract, the bank's right to 
the bonds as  the proceeds of the sale was not affected by the regis- 
tration laws concerning sales of realty. Ibid. 

9. Assignment-VaMdity-Posses~ion of Res.-Where a person having a 
contract by which he was to receive bonds in payment for real estate 
contracted to assign the bonds to a bank in consideration for present 
loan, i t  was no objection to such contract to  assign that a t  the time 
i t  was made he had not possession or control of the bonds. Ibid. 

I BENEFICIARIES. See Parties, 1. 

I BETTERMENTS, 
1. Lands-Contract to Convey-Innocent Purchasers.-Generally the suc- 

cessful claimant for permanent betterments put upon land of another 
holding superior title must be an innocent person who made the ex- 
penditures in good faith, believing a t  the time, and having reasonable 
ground to believe, that he was the true owner. When, under the con- 
tract between the parties, the defendant was to  remain in possession 
for a stipulated time and expend a definite sum, and no more, for 
improvements, he cannot recover a sum expended therefor, after the 
time limited, in excess of the amount authorized by the contract, and 
with notice that the one holding the superior right intended to assert 
it. (Cillis v. Martin, 17 N. C., 470, cited and distinguished.) Alaton 
9. Connell, 1. 

2. Rule a s  to Allowance of Cost of Betterment8.-In making an allowance 
for betterments, the general rule a s  to the amount is not their actual 
or reasonable cost, but the amount by which the value of the land 
was enhanced. Ibid. 



INDEX. 

BONA FIDE PURCHASER. See Bankrul~tcy, 8. 

BROKER. See Principal arid Agent, 9. 

BURDEN O F  PROOF. See Penalty Statutes, 4. 

1. Protestant-"Enterer"-Burden. of Proof-i~zterpretation of Statutes.- 
I'roceedinps of protest against the enterer on State's lands is riot a 
civil action within the meaning of the statute, but is to determine the 
right of the enterer. Under The Code of 1883, now Revisal, scc. 2765, 
providing for the protest against a n  entry on the vacant and unini- 
proved lands of the State, and in accordance with i ts  provisions under 
reasonable interptetation, the burden of proof is upon the entercr to 
show, a s  against the protestant alone, that  the locus irc quo was va- 
cant land, subject to his entry. Bowscr u. Wescott, 56. 

2. Deeds ccnd C'onue?jances--1Traud-Nonsuit.-In an action to set aside a 
deed for fraud, it  was error in the court; bclow to sustain a motion 
a s  of nonsuit a t  the close of plaintiff's evidence, tending to show that 
the malc defendant procured the deed to be made to his wife, the 
sister of the plaintiff; that  the defendants had made their home with 
the plaintilf for fourteen years and possessed her  trust and confidence, 
the feme defendant being her sister and male defendant her brother- 
in-law; that  the plaintiff was a feeble old woman, in bad health, a 
widow, childless, could not read or write; tha t  there was no consid- 
eration for the deed, though such was therein recited; that a s  a n  
inducement for  making the deed the male defendant promised to take 
care of the plaintiff for life, with the purpose of getting the deed and 
then "dropping her." Balthrop v. Todd, 112. 

3. Pellou>-servants-Evi11e~~ce.-When i t  appears from the evidence that  
plaintiff was injured while in  the course of his employment, by rea- 
son of the slipping or dropping of a n  end of a rod by his fellow- 
servant, upon the other end of which he was a t  work, such is sutfi- 
cierit evidence to be considered by the jury upon t h r  question of neg- 
ligence, and, if unexplained, justifies the inference of negligence or 
the failure to  exercisc due care, when the consequences of such act 
could readily hare been perceived. Revisal, see. 2646. Horton v. 
R. R., 132. 

4. Contracts to ('onvfg-Euiderbce-Rigrbilzg Undrr Vistake-Proof.-When 
the judicial act of the justice of the peace in  taking the acknowledg 
ment, or privy examination, of a married woman to a contract to 
convey land was being inquired into, and the ffme defendant, the 
married woman, had bee11 permitted to testify that,  a t  the time of 
her signing, she thought it  related to  the timbrr only, i t  was compe- 
tent in contradiction of this testimony to show by the justice that 
if she had made any such statement to him subsequently, or a t  the 
time be took her acknowledgment, he would not have probated the 
instrument. Lumber Go. v. Leonard, 339. 

5. ~lilarricd TVon~an-Eaurninatio3&Certificate-J~r(~ud.-When the certifi- 
cate of examination of a married woman to a contract to convey is 
made by a justice of the peace in due form, and supported by evi- 
dence, i t  can only be attacked by clear, strong, cogent, and convincing 
proof. It is error for the court below to charge the jury, "the burden 
of proof is upon the defendant to show her contentions by the greater 
weight of the evidence." Ibid. 
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BURDEN OF PROOF-C,ontinued. 
6. Married Woma+I'robcite-Certificate-Fraud-Eljidence-Proof.-The 

certificate of the proper officer who took the privy examination of a 
married woman shuts off all inquiry as  to fraud, duress, or-undue 
influence in signing a deed or conveyance, unless participated in  by 
the grantee or his agent, and also precludes all  inquiry into fraud or 
falsehood in the factum of the privy examination, unless i t  appears 
by clear, cogent, and convincing proof that  no examination was had, 
or that her voluntary consent was refused, and so expressed to the 
officer at the time. Ibid. 

7. More Than one' Conclusion-Questions for Jury-Directing Verdict.- 
M7hen the burden of proof is upon defendant, the court cannot direct 
a verdict in  its favor as  a matter of law, when more than one conclu- 
sion can be reached upon the evidence by fair-minded men. Taylor v. 
Becurity Go., 3%3. 

CANCELLATION. See Insurance, 5 ; Indictment, 7. 

CARRIERS. See Railroads, 4, 32, 33. 

CARS, FAILURE TO FURNISH. See Penalty Statutes, 8. 

CAUSAL CONNECTION. See 'Contributory Negligence, 7. 

CERTIFICATE. See Deeds and Conreyances, 38, 39. 

CHAIN OF TITLE. see Deeds and Conveyances, 16. 

CHALLENGE. See Jurors, 1. 

'CHANGE OF AGENT. See Principal and Agent, 4. 

CHARTER POWERS. See Railroads, 25. 

CIRCUMSTANCE. See Evidence, 14. 

CIRCUMSTANTIAL EVIDENCE. See Evidence, 29, 30. 

CITIES AND TOWNS. See Negligence, 8, 9, 10. 

CLAIMS. See Bankruptcy, 3. 

CLERK OF THE COURT. See Jurisdiction, 5, 6. 

COLLATERAL ACTION. See Corporations, 6. 

COLOR. See Deeds and Conreyances, 14. 

COMITY. See Corporations, 4. 

COMMISSIONERS. See Principal and Agent, 10. 

COMPETENT ASSISTAR'T. See K'egligence, 11. 

COMPULSORY EDUCATIOX. See Indians, 1, 3, 4. 

CONCURRENT CAUSE. See Contributory Negligence, 1. 

CONDITIONAL SALE. See Negotiable Instruments, 1. 

COR'FESSION. See Murder, 3. 
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CONSIDERATION. See Contracts, 12 ; Itailroads, 24. 

CONSIDWlUTION, APPLICATION OF. See Principal and Agent, 2. 

CONSIDERATION, IMMORAL OR ILLEGAL. See Principal and Agent, 14. 

CONSTITU'IIONAL LAW. See Indians, 3 ; Attachments, 2, 3. 
1. [I1axatio?z-Construction-Public Hc7~ools-Constitutioaal Limitations.- 

The Constitution must be considered a s  a whole to give egect to each 
part, and not to prevent one article from giving effect to another 
article thereof, equally peremptory and important. While Article V 
of the Constitution is a limitation upon the taxing Dower of the Gen- 
eral Llssembly, Article I thereof commallds that  one or more public 
scllools shall be maintained a t  least four months in every year in  
each school district in each county of the State, and should be en- 
forced. Hence, Revisal, see. 4112, providing that, if the tax levied 
by the State for the support of the public schools is insufficient to  
enable the commissioners of each county to  comply with that  section, 
~~cquir ing four months school, they shall levy annually a special tax 
to  supply the deficiency, is constitutional and valid, though exceeding 
the limitation of Article V. Anything beyond would be void. Bar76s- 
dale u. Commissioners, 93 N. C., 472, overruled. Collie v. Commis- 
sioncrs, 170. 

2. Lcgzslntiac Power-The liberty of contract yields readily to any of the 
aclmowledgcd purposes of the police power. The Legislature has 
the authority, and i t  is not unconstitutional, to  make the place of 
delivery the place of sale in a county where the sale of spirituous 
liquors is prohibited. 8. n. Ilerring, 418. 

3. Lynching - Legislature - "Oblivion of OfSenseW-Witness Eaamined- 
Tncf-iminntioniliardow.-Legislation in'  "abolition or oblivion of thc 
offense" specified, applicable to  all in  a giren class, is valid. Thcre- 
fore, when under Revisal, see. 3200, ct scq., the defcndarit was sum- 
moned, sworn, and examined by and for the State touching an allcged 
lynching under investigation by the court, he shall be altogether par- 
doned of any and all  participation therein under the statute or exist- 
ing law, whether the evidei~ce elicited from hiin tends to incriminate 
him or not. 8. v. Bo%rnrcn, 452. 

4. flume.-Articlc 111, section 6, of the Constitution confers on the Gov- 
ernor the nower to exercise clemency after collviction in some particu- 
lar case arid in favor of a n  individual or,individuals especially charged 
with the offense. The exercise of such power is a n  executive act of 
a quasi-judicial kind, and does uot conflict with or exclude the power 
of the General Assembly to pass a n  amnesty act  in abolition or ob- 
livion of the offense. IOid. 

5. In~Jictment-PclovLiot~sly-8u~cie~~c~--Poer of Legis1r~ture.-While it 
has been held that, in  indictments for felonies, the word "feloniously" 
must appear as  descriptire of the offense, the Legislature had the 
right to modify old forms of bills of indictment or to establish new 
ones, provided the form established is  suflicient to apprise the defend- 
an t  with reasonable certainty of the nature of the offense of which he 
starids charged. 8. v. Harris,  456. 

6. Same.-Revisal, see. 3247, establishing a form for an indictment for 
perjury, that  "A. B. did unlawfully commit perjury," giving i n  ad& 
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CONSTITIJTIONAL LAW-Continmed. 
tion the court where the trial was had, the title of the cause, the 
statement alleged to be false, with proper averments a s  to scienter, 
is  a valid exercise of such power, and is in  accord with our Bill of 
Rights, which requires that the defendant be informed of the accusa- 
tion against him. Ibid. 

7. Acrme.-An indictment is sufficient when charging the defendant with 
urilawfully committing perjury upon the trial of a specified action 
before a certain justice of the peace, a t  a certain time and place, by 
falsely asserting on oath, the same being material to the inquiry when 
made, that  he did riot turn over to a certain person named his account 
and statement of rent due him, etc., knowing the said statement to  
be false, against the form of the statute, etc. Ibid. 

5. Quo Warranto-Public Administrator-City Recorder-Public 0ficer.- . 
A public oiiice is an agcncy for the State, and the person whose duty 
i t  is to  pcrform thc agency is a public officer. Therefore, the public 
administrator is not a holder of a public ofiice within the constitu- 
tional prohibition, arid a n  action in the nature of QUO warranto will 
not lie against a person for the reason of his holding the office of 
recorder of a' city and the position of public administrator a t  the 
same time. S. v. Smith, 476. 

9. Justice of the Peace-il'lrw 0fficcs.-Article XIV, see. 2, of the Consti- 
tution does not forbid appellant to hold the position of recorder of 
t h ~  town of Charlotte and thc office of justice of the peace a t  the 
same time. 8. v. Lord, 4'79. 

10. Trials-Rtasonablc Opgortuu~it?~-Appeal and Error.-While it is a vio- 
lation of defendant's constitutional rights to  force him, in a criminal 
action, into a trial with such undue haste a s  to deprive him of the 
ability to prepare and c20ncert his defense, such is not available to 
him when i t  appears from the record on appeal that  every reasonable 
opportunity was afforded him. S. v. R. R., 495. 

11, h'uit Against State-Officers-Eeal Party in, Interest.-In a n  action 
brought in  the Frtlcral court against the State Corporation Commis- 
sion and the Attorney-General and his assistant, when it appears that 
the statute under which the defendant is  being tried in the State 
court is self-executing, and that the State is the real party in interest, 
and the officers a re  only directed and required to prosecute in the 
name of the State any crime committed in violation of the act, a n  , 

injunction against such officers, proceeding a s  directed, is a suit 
against the State, and, a s  such, is in violation of the Eleventh Amcnd- 
merit of the Constitution of the United States. lhid. 

12. P e d ~ r a l  Court-Civil Actron-State Court-Crinvinal Action-Eviderccc 
-Record.-Whm a Ii'cderal court has no jurisdiction to enjoin a 
criminal proceeding in a State court, the record in an equity suit 
pending in the Federal court in which the injunction is alleged to 
have been issued, and introduced in evidence on the trial of a crimi- 
nal action in the State court, will riot be considered a s  a defense, 
though involving rights claimed under the Constitution of the United 
States. Ibid. 

CONSTITUTIONAL LIMITATIONS. See Constitutional Law, 1. 
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CONSTITUTIONAL POWEItS. 
Rules of Evidence-Legis1citwe.-Revisal, see. 2060, making the posses- 

sion of, or issuance to any person, a license to sell spirituous liquors, 
etc., prima facie evidence of guilt, is a constitutional and valid exer- 
cise of the power of the Legislature to change the rule of evidence 
and make certain facts prima facie evidence of guilt, when the same 
a re  relerarit to  the inquiry and tend to prove the fact in issue. 8. u. 
Dowdy, 433. 

CONSTITUTIONAL RIGI-ITS. 
1. Trial for  Crime-Certificate of Public Recovds-Confront Accusers.- 

While the Constitution gives to the accused the right to  confront his 
accusers, such does not apply when the facts, from their very nature, 
can only be proved by a duly authenticated copy of the record. When 
the entries constitute official records, and a copy and its admission a s  
evidence a re  expressly provided by statute, the rules of the Depart- 
ment of Internal Revenue making i t  impossible that  oral testimony 
speaking to the facts recited should be obtained, the copies thus pro- 
vided for a re  competent a s  evidence and are  exceptions to the consti- 
tional provisions. 6'. v. Dowdy, 433. 

2. Same-77nited States Suprcme Court-Writ of Error.-lt is in viola- 
tion of the sorereign rights of the State for a circuit judge of the 
Federal courts, by injunction or otherwise, to  interfere with the State 
in the trial of offenders against the State laws in her own courts. 
Such offenders can only set up such rights, privileges, or immunities 
a s  they may claim under the Constitution and laws of the United 
States upon the trial in  the State court, and go direct, by writ of 
error, to the Supreme Court of the United States from the Supreme 
Court of the State, should the last-named Court deny such rights. 
8. v. 16. E., 4%. 

*CONS"I'ItUCTION. See Constitutional Limitations, 1; Deeds and Convey- 
ances, 20, 21, 34, 35; Penalty Statutes, 6 ;  Wills, 1. 

CONSTRUCTLON OD' DEEDS. See Marriage Settlement, 2, 3. 

CONTRACT, EXECUTED. See Bankruptcy, 5. 

CONTRACT TO CONVEY. See Betterments, 1. 

CONTRACTS. 
1. Options-Purchase Price-Interest Rate.-When a sale under mortgage 

securing a bond bearing 8 per cent interest is  made under the power 
of sale, and the purchaser, who has taken the title, gave a n  option 
thereon, thc basis of the present action, the purchase price stipulated 
for  in the option bears only 6 per cent, the lawful rate of interest, 
in the absence of express agreement for a slnaller sum. Alston v. 
Connell, 1. 

2. Principal and Agfnt-Undisclosed PrincipaZ-Bpecific Performance.- 
When a n  agent vested with authority to sell land to a designated 
person, who is buying for an undisclosed principal, contracts to do so, 
the undisclosed principal may claim all the rights of his agcnt not 
prejudicial to  the seller, and enforce the specific performance of the 
contract. The seller cannot refuse to  perform such contract when 
the personality of the purchaser is not the ground of the refusal, but 
that  he could get a higher price. Nicholson u. Dover, 18. 
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3. Ylcadings - Procedure--Joinder of Action-Tort.-An action arising 
upon contract united in the same complaint with one arising in tort 
is  not a misjoinder, and a demurrer thereto will not be sustained 
"whcre they arise out of the same transaction or a r e  connected with 
the same subject of action." Revisal, see. 467. Hawk v. Lumber 
Co., 48. 

4. Principal and Agent-Vendor and Vendee-Change of Agent-Questions 
for Jury.-When the plaintiff has bought for cash of the defendant, 
through his broker, certain goods for prompt delivery, of which only 
a part were actually delivered, and suit is brought for thc balance, 
and the defense is  that,  subsequent to  the sale, the plaintiff made a n  
arrangcment with the broker, a s  his agent, for the delivery of the 
goods, the question raised is one of fact, and under conflicting evi- 
dence the verdict thereon will not be disturbed. Striclcland v. Per- 
kipzs, 92. 

5. Insurance-Intcrprctatio?z.-While in  a contract of insurance reasona- 
bly susceptible of two constructions the construction most favorable 
to the insured will be adopted, the Court, in the absence of any equi- 
table principle, must take the contract a s  i t  finds it ,  and so construe 
i t  a s  to preserve the intent of the parties, when clearly expressed, 
so that  their rights can with certainty be ascertained from the lan- 
guage used. When, under a contract, the plaintiff was t o  be indem- 
nified by defendant from loss occasioned to one of its servants by t h e  
negligent act of a fellow-servant on the pay-roll of the plaintiff, or 
within the list of estimated wages, there can be no recovery when 
such fellow-servant is not shown to be within the terms of the said 
description. R. R. v. Casualty Co., 114. 

6. Xeyotiabk Instruments-Ver~dor and Vendcp-Conditional Sale-Pur- 
chaser f@r T7aluc.-A party to a contract will not be permitted to 
plead his own act or fault, which has prevented the performance 
thereof by the other party, in  order t o  defeat the latter's recovery. 
When the vendee of goods gives to  the vendor a n  unconditional 
promise to pay therefor in  the form of a negotiable note, and executes 
a n  agreement, in effect a conditional sale, to secure the payment of 
the note, the vendor, a t  the request of the vendee, retaining posses- 
sion of the goods, which were afterwards destroyed by fire while in  
his possession, without fault on the part of the vendor, the goods a r e  
constructively in  the possession of the vendee under and during the 
term of the conditional sale, and he cannot offset his note in the 
hands of a n  innocent purchaser with the value of the goods thus 
destroyed. Whitlock u. Lumber Co., 120. 

7. Imui-ance-Lex Loci Contractus-Agreement.-In the absence of a stat- 
ute fixing the lelc loci contractus, a foreign insurance company and 
the insured may fix, by agreement, the place of the contract as  being 
tha t  of the residence of the former party. Williams u. Life Assn., 
128. 

8. Same-Summons-Xer?jice-Company Withdrawing from S t a t e F o r -  
eig% Parties.-Revisal, see. 4806 (act of IS%, ch. 299, see. 8 ) ,  provid- 
ing that  "All contracts of insurance, application for which is taken 
within this State, shall be deemed to have been made within the 
State and subject to the laws thereof," was designed for the protec- 
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CONTRACTS-Gontinucd. - 
tion of citizens of this State, and does not apply to a policy issued 
prior to  its passage to a citizen of this State and subsequently 
assigned by the insured to a citizen of another State, so a s  to  make a 
summons served upon the insurance company here in a n  action by 
thc citizen of such other State a sufficient service, when the defend- 
a n t  has previously thereto withdrawn from the State and canceled its 
power of attorncy to the commissioner. Ibid. 

9. Principal and Agent - Broker - Emplogmev~t a t  Wi1dTerrnination.- 
When there is no definite time fixed for the employment to sell land 
upon a commission, either party has a right to terminate the agree- 
ment a t  will, subject to the requirement of good faith under the 
agreement and a sale made in pursuance of its terms. Trust Co. v. 
ildams, 161. 

10. Bamt-hTmployment tct TVtZl--1'crms-Co?nnzissiows.-When a real estate 
broker undertakes to sell the land of his principal under the 
agreement that  such salc should be for cash, to entitle him to his 
stipulated comyerrsation he must find a purchaser able, ready, and 
willing to  complete the purchase upon the specified tcrms before the 
principal elects to  terminate the agreement, no specified time having 
becn provided thercin. Ibid. 

11. San~c--Good Faith.-When n real estate agent 01. broker who under- 
takes to sell the land of his principal for cash, the time therefor not 
being fixed, has found a purchaser able, ready, and willing to comply 
with the tenns of instruction to sell, i t  is the duty of the agent or 
broker to report such facts to  his principal and act in good faith with 
respect to his agency. Thereforc, when the broker or agent en- 
d e a ~ o r s  to get better terms of payment from his principal, fails to do 
so, and the land is withdrawn from sale, he is not afterwards entitled 
to  insist upon the sale, or to have his commissiol~s, upon subsequently 
informing the principal that  the sale was efffctcd in accordance with 
the terms of his instructions. Did. 

12. Executory -Par t  Payment - Nonpm-fo?,mance - Consideration-IZecov- 
erg.-Plaintiff and defendant entered into a n  executory contract. 
Plaintiff paid defendant a certain sum of money and delivered a 
horse in part payment thereunder. Without fault on plaintiff's part, 
the contract was never executed, and there was entire failure of 
performance by the defendant: Held, in a n  action to recover for 
money had and received to plaintiff's use, the plaintiff is entitled to 
recover, upon a n  implied promise to  pay, the amount of money he had 
so paid, and the value of the horse, yet unsold, a s  for conversion. 
Tornlinson v. Bennett, 279. 

CONTRACTS TO CONVEY LAND. See Deeds and Conveyances, 36, 37. 

CONTRIBUTORY NEGLIGENCE. 
1. Last Clear Chance-Proximate or Concurrent Cause.-A negligent act  

of the plaintiff is not contributory unless the proximate cause; and, 
though plaintiff may have been negligent in  going upon clefendant's 
track, when he has become helpless and down thereon, the responsi- 
bility of defendant attaches when i t  negligently fails to avail itself 
of the last clear chance. Bawfjer v. R. R., 24. 

2. Xegligence-Employcr and Employee-Defcctioe Appliancc~-~4ssurnp- 
tion of Risks.-The care required of the employer in Beeping his . 
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CONTRIBUTORY NEGLIGENCE-Continued. 

machincry, etc., in a reasonably safe condition for the protection of 
those cmployed to perform a stated service does not extend, and no 
liability attaches, to an act done by a n  employee of his own volition, 
outside of the scope of his employment, whereby he was injured by a 
defective machine, for therein the employee assumes all risk of injury. 
Patterson v. Lumber Co., 42. 

3. Evidence-Negligence--Nonsv,it.-A motion for judgment as  of nonsuit 
will not be allowed when there is evidence tending to show that the 
plaintiff, a n  employee of defendant company, while in  discharge of 
his duties, attempted to board a car, next to the engine, of defendant's 
slowly moving t rain;  that the engineer saw him approach, a i ~ d  could 
have seen him in the act of hoarding the car, and a t  that  moment 
opened the throttle of the engine "and made a jerk," causing him to 
fall under the car and sustain the injury. Such evidence is sufficient 
to  sustain a verdict that the defendant was negligent, and does not 
establish contributory negligence a s  a matter of law. Daniel v. 
R. R., 51. 

4. Veglzgence-Only Cause-Lust Clear Chance.-When defendant's ves- 
sel, in a fog, was exceeding the speed prescribed for such conditions, 
but the unexpected and unforeseen change of course of plaintiff's 
vessel was the direct cause of the injury, the issue upon "the last 
clear chance" dot% not arise, there being no element of negligence 
or "continuing negligence on the part of the plaintiff." Nmith v. 
R. Z., 98. 

5. Railroads-Questions for Cou7.t.-When it was the duty of the brake- 
man to be on top of the cars a s  they were being "shunted" or "kicked" 
from the track onto the switch where they were to be placed, and he 
jumped from the ground to a moving coal car, next to a shanty, for 
the purpose of ascending the ladder of the shanty, and saw the switch- 
m:m in the act of "cutting loose" the shanty, a s  ordered, and endcav- 
ored to ]cap upon the shanty a s  it was "cut loose," and fell and was 
injurcd, this is contributory negligence, and will bar recovery in a 
suit by him against the railroad company. Allcn v. R. R., 214. 

6. Nonsuit-Eaidc>nce-Safe Appliance-Fellow-sercant Act.-A refusal t o  
nonsuit ugon evidence that plaintiff was injurcd in consequence of 
using a defective hand-car which he had theretofore repeatedly re- 

' ported to his employer as defective, and had been promiscd another, 
is  groper by reason of thc fellow-servant act (Revisal, sec. 264C), and 
independently thereof. Boncy v. R. R., 248. 

7. Causal Connection-Tnstruetions.-When there is  no causal connection 
between the act relied upon a s  constituting contributory negligence 
and the act which caused ther injury, a praycr for special instruction 
based upon the former was properly refused. Ihid. 

8. flame-Znstructior~s-I'roximute Cause.-A prayer for special instruc- 
tions a s  t o  contributory negligence which omits the doctrine of proxi- 
mate causc is insufficient. Ibid.  

9. ~0mc.-Plaintiff was in  charge of a hand-car of the defendant rail- 
road company in the course of his employment, standing up and help- 
ing his men to run it. The car, while plaintiff was looking back at 
an approaching train, 6 miles away, flew the track, owing to a defect 
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in its running gear, previously reported by him, and caused the injury. 
It does not clearly appear whether or not the car was taken from 
the track twenty minutes before the train passed, a s  required by 
defendant's rules : Hcld, that  defendant's prayer for instruction that, 
upon these facts, eliminating the question of proximate cause, there 
was contributory negligence, was properly refused. Ibid. 

CORPORKPION COMMlSSION RTJLES. See Penalty Statutes, 8. 

CORPORATIONS. See Railroads, 25 ; Principal and Agent, 15. 
1. du~isdzctio11-J1~st~ce of the I'cwce-Foreign Lkfcndant-Process.-The 

provisions that  no process shall be issued by a justice of the peace to 
another county unless there is one or more resident and one or more 
nonresident defcntlants (Revisal, sec. 1447) do not apply to foreign 
corporations. Under Revisal, sec. 1448, summons issued to a foreign 
corporation in another county where i t  has a process agent, properly 
certified unclcr scal of the clerk of the Superior Court, servcd on such 
corporation or its agent morc than twenty days beforr the return 
day, is  valid. Allrn-Flernirig Go. v. R. R., 37. 

2. Pcnr~lty-T~c?luc.-~i~~ action for a pcnalty can be brought against a 
foreign defei~dant beforc a justice of the peace in any county in  which 
the defendant does business or has property, or where plaintiff re- 
sides. Revisal, sec. 423. Ihid. 

3. Rc?novccl.-If a n  action is brought in the Superior Court in the wrong 
county to recover a penalty, it will not be dismissed, but removed to 
the proper county, if asked in apt time. Revisal, see. 425. Ibid. 

4. Comity--Pmhrbrted, or 'I'crms Prcserrbed for Doing Business.-Foreign 
cwyoration may, by comitj, exercise in this State the general powers 
under its chartrr granted by another State, subject to the power of 
this State, within the limitations of the Federal Constitution, to pre- 
scribe the terms and conditions or to  prohibit it altogether. Tobacco 
C'o. v. Tol~ccc~~o Co., 367. 

5. Bamc or Sirnilor Ntcmes-lnjulretions-PZccc(tings.-TVhile it is  unneces- 
sary to allege actual fraud, a corporation cannot successfully seek 
injunctive relief against another corporation of the same or similar 
name for alleged irremediable injury arising from the use of the 
name by the latter czompany, in the abscr~ce of allegation that  its cor- 
l~orate  rights, for which i t  invokcs protection, were in  existence, or 
that i t  carried on business in acacordancc thercwith, before the de- 
fendant committed the wrongs complained of, by carrying on business 
in this State under such immc. Ibid.  

tj. ~ccmc-p le~d ings - l ) omcs t i c~ t i ?~g  Act-Colluter(~7 Action-Suzt by State. 
The plaintiff' corporation cannot successfully seek aid by injunction 
against the defendant, a fordgn corporation cXoil?g business in  this 
s ta te  under t h r  same or similar corporate name, under the allegation 
that  defendant has not complied with the statute by filing its charter 
and beconling a domestic corporation, a s  such is collateral to the 
actiorl and determined only by the State in a direct proceeding. lbid. 

COSTS, ALLOWANCE OF. See Betterments, 1. 

COSTS OF  APPEAL See Appeal and Error, 5 
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COUNTERCLAIM. See Limitatiou of Actions, 7. 

COVENANT. See Deeds and Conveyances, 3, 6. 

CRUELTY T O  ANIMALS. See Indictment, 8, 9 ; Jurisdiction, 9. 

CUSTOM. See Evidence, 6. 

DAMAGES. See Measure of Damages, 1. 
1. Surface Water-Drailzage-Louxr I'roprictor.-Surface waters should 

be drained so a s  to bc carried off in the due course of nature. The 
upper proprietor is liable in damages to the land of the lower proprie- 
tor caused by water diverted by his ditches and not carried to a 
natural waterway. Briscoe v. Parker, 14. 

2. Evidence, ~orroboratiue-~mplo~cr4umping from Elzgirze-Belf-pres- 
ervation-Extent of Injury.-In a n  action against defendant railroad 
company to recover damages for injuries alleged to have been sus- 
tained by plaintiff, i ts fireman on its engine, on account of being 
compelled, for self-preservation, to jump therefrom immediately pre- 
ceding a collision with another train on defendant's track, wherein 
the drfendant denied the necessity for  plaintiff's jumping and the 
extent of the injuries alleged, evidence of the speed of the engine and 
the conditions of the wrecked engine and cars is competent upon the 
qucstions of the necessity for plaintiff's jumping and of the extent 
of the injury, being corroborative of the plaintiff's evidence thereon. 
llauis v. R. R., 95. 

3. Railroads-Trustees of Church-Nuisanc*Pertna?&e?zt.-An action by 
the trustees of a church for permanent damages against a railroad 
company, caused by the propinquity of its terminal and depot to  the 
church, and the manner of i ts  use, will not lie, whether the railway 
company acquired the property by purchase or condemnation pro- 
ceedings. Taylor u. R. R., 400. 

4. Same-Lawful Eocrcise of Rights-NuisanceSpeicific Allegations- 
Demurrer.-Personal interests and comfort must yield to public neces- 
sity or convenience, and the lawful operation of a railway, with 
reasonable care, is not an actionable nuisance. Therefore, a demur- 
rer will be sustained to a complaint which does not point out in a 
specific manner the particulars wherein the defendant has exceeded its 
legal or chartered rights. Ibid. 

5. Same.-A demurrer will be sustained to a complaint in a suit brought 
by the trustees of a church against a railroad company alleging that  
the defendant, in  the use and operation of its railroad a t  its terminal, 
wantonly and negligently created and maintained i ts  terminal and 
premises contiguous to plaintiff's lot on the opposite side of the street 
therefrom, so a s  to greatly endamage the church and manse and to 
render them lcss valuable a s  a place of worship and residence, with- 
out specifying any act which the railroad did not have the lawful 
authority to do, or that  it needlessly and heedlessly caused the acts 
complained of. Ibid. 

6. Same-Nuisance-l'rustces of Church-Damages to Pastor, etc.-In 
suit by the trustees of a church against a railroad company for the 
improper use of its terminal or depot a t  or near the manse of the 
church, no recovery can be had for any physical suffering upon the 
part of their pastor, his family, or the individuals composing the con- 
gregation. Ibid. 
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DEATII SUGGESTED. See Procedure, 1. 

DECISIONS O F  SUPREME OOURT. 
Statute-1r~terpretatco.n.-The law a s  declared in a decision of the State 

Supreme Court is presumed to be known to and in coriten~plation of 
the Statc Legislature in enacting a statute, and the enactment will 
be construed with reference to the decision. 8. TI. R. R ,  495. 

DECLARATIONS. See Evidence, 31, 46 ; Insurance, 6. 

DEEDS AND CONVEYANCES. 
1. Equitable Title-Principal and Agep~t-Registration-Notice-Enowl- 

cdge-Possession.-When a n  agent, having a power of attorney, makes 
a conveyance of land, inoperative for want of formal execution in the 
name of the principal, and the grantee claiming under the deed enters 
into and remains in the undisturbed possession thereof, the principal 
irssrrting no clairn to the land and not repudiating thc deed for a 
tcrm of years, the deed, thus executed, will be enforced in equity a s  
a n  agreement to convey. Rogeg son, v. Leggstt, 7. 

2. Mquitable Tidle-I'resumption-A7~andonment-ReZe~~~e.-When the de- 
ceased, under whom defendant claims title, entercd into and remained 
in the undisturbed possession of land in controversy for a term of 
years undcr a registered deed, inoperative for the want of formal exe- 
cution made by an agent au thor izd  to make it, and stood upon his 
equitable rights, possessing and using the property a s  his own, no 
presumption of abandonment or release can arise from lapse of time 
aqainst him. fbid. 

3. Covenant-Dower-Outstanding Right.-A widow, before allotment of 
her dower, has no title to or estate in her deceased husband's land. 
Hence, when one claiming'under the husband conveys by deed with 
covenant of seizin, the outstanding right of dower in the widow does 
not work a breach of the covenant. Pishel u. Browning, 71. 

4. Same-Qua?-avrtine-Manscon IJouse-Mupba Carts.-In this case, it 
not appearing that  the mansion house was situate on the land in con- 
troversy, or that  the widow lived thereon a t  the time of her husband's 
death, i t  is riot necessary to decide whether she is entitled to her 
quarantine a s  secured to her by Magna Carta. Zbid. 

5. Same - Covenant - Dower - Outstanding Right-Warranty-Encecm 
6rawes.-The right of dower outstanding in the widow before allot- 
merit is such a n  encumbrance on the land a s  will work a breach of 
covenant against encumbrancers. Ibzd. 

6. Same-Dower, Af ter  Allotment-Covewant-Warr-anty-Encumbrances. 
When the widow enters after allotment of dower and evicts the cov- 
enantee, such eviction works a breach of the covenant of quiet enjoy- 
ment or general warranty. Ibid.  

7. 8ume-7Varrar~ty-Eviction-1'itle I'aramou?et.-A general warranty or 
covenant of quiet enjoyment "against the claims of all pcrsons what- 
sower" is  broken only by a n  eviction by one having paramount title. 
Ibid. 

8. Heirs-Dolmr Ir1tercsts.-It appearing that the intestate, a t  the time 
of his death, was the owner of certain standing timber by virtue of 
three deeds made to him and his heirs and assigns, standing and 
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DEEDS AND CONVEYANCES-Contilzucd. 

growing upon certain lands, properly described and bounded, which 
would measure 10 inches across the stump a t  the time of cutting, 
with the right to  enter on said lands and cut and remove said timber 
within certain pcriods, varying as' to certain tracts from seven to 
ten years, and which period has not expircd, the administrator, a s  
such, is  not entitled to the timber, for i t  devolred upon the heirs, sub- 
ject to  the right of dower of the widow, both interests determinable 
a s  to all  the timber not removed within the time specified in the 
deeds. Midyette v. Gr-ubbs, 85. 

9. Wills-Devise-Construct~on.-When the evitlence establishes that the 
testator and his first wife made a deed to defendant of certain lands, 
and a t  the same time the testator delivered to defendant a will devis- 
inq the same lands and other property, who held both until after the 
death of the testator, and offered the will for probate, which was re- 
fused, owing to notice of a later will devising to testator's second 
wife "all of his property, real and personal," whereupon defendant 
had his deed registered, i t  was error in  the court below to refuse to  
instruct the jury that, upon the evidence, they should find that the 
defendant was the owner of the land described in the deed. Smith- 
wick v. &f00re, 110. 

10. Fmud-Burden of Proof-Nonsuit.-In a n  action to set aside a deed 
for fraud, i t  was error in the court below to sustain a motion as  of 
nonsuit a t  the close of plaintiff's evidence, tending to show that  the 
male defendant procured the deed to be made to his wife, the sister 
of the plaintiff; that the defendants had made their home with the 
plaintiff for fourteen years and possessed her trust and  confidence, 
the feme defendant being her sister and the male defendant her 
brother-in-law; that the plaintiff was a feeble old woman, in bad 
health, a widow, childless, could not read or write; that  there was no 
considcration for the deed, though such was therein recited; that a s  
an inducement for making the deed the male defendant promised to 
take care of the plaintiff for life, with the purpose of getting the 
deed and then "dropping her." Balthr-op u. Todd, 112. 

11. Same-l'resumptions--Evidence-Jury.-When the evidence disclosed 
that the act complained of was induced by those in friendly relations 
and from one in a position of dependence or habitual reliance for 
advice, a presumption of fraud is raised a s  a matter of fact, and is  
alone sufficient to go to thc jury. Ibid. 

12. Ejmtment-l'itlc Passed.-When, in a n  action of ejectment, it is shown 
that  the plaintiff has acquired title by deed while defendants are in 
possession of the land in dispute, the plaintiff may maintain his 
action under The Code, see. 177, now Revisal, see. 400. Bland v. 
Beasley, 108. 

13. AYanbc.--Adverse I'ossessiorclegal Y'itle-8eixi.n.-While Revisal, see. 
384, debars plaintiffs from maintaining a n  action for recovery of 
realty, unless it appear that  they, or those under whom they claim, 
were "seized or possessed of the premises" in qucstion within twenty 
continuous years nest before the commenc2ement of the action, i t  does 
not apply when the plaintiffs have shown legal title and it appears 
that  the defendants' possession has not been for twenty continuous 
years. Ibid. 
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DEEDS AND CONVEYANCES-Continued. 
14. Same-.4dversc Possession-Lcgal Title-Colot-Presumption.-There 

is  no presumption that the possession of one under and in subordina- 
tion to the legal title is  adverse, and when the title is thus claimed 
by adverse possession, or for seven years under color, the burden is 
upon him who relies thereon to show such possession to have been 
continuous, uninterrupted, and manifested by distinct and unequivo- 
cal acts of ownership. loid. 

15. Praud or Mistalce-I'leading-Evidence.-When plaintiff clainps under 
a deed, the terms and provisions of which a re  set forth in  the com- 
plaint, in  the absence of any averment of mistake, they will not be 
permitted to introduce testimony for the purpose of showing a mis- 
take of the draftsman. The same principle applies whcn the original 
deed is lost and a substituted one is  set out i n  the complaint. Webb 
v. Borden, 188. 

16. Same-Mistake-Cor?.cction-Chain of Title--Pleadings-Question fo r  
Jury.-A plaintiff in a n  action for the recovery of land may, upon 
proper averment and proof of mistake, have a deed in his chain of 
title corrected. The facts upon which the equity for correction is  
based must be alleged, to the end that, if denied, a n  issue may be 
submitted to  the jury. Ibid. 

17. Same-Trusts and Trustees-Ouster-Action.-When the trustees hold- 
ing b n d s  impressed with an active trust in favor of J .  E. for life, 
remainder to themselves, permit J. B. to be ousted by a stranger, such 
ouster puts the trustees to  their action, and the statutc of limitations 
began to run against them from the ouster. Did. 

18. Sam-[l'rusts and Tmstees-Ouster-Lhitutions of Actio.ns.-Under 
Itevisal, sec. 1580, trustees a re  seized a s  joint tenants and not a s  
tenants in common; where there is an ouster of J. B., the ccstui que 
trust, under a deed made by one of them, acting as  commissioner 
under a judicial proceeding, to  a third party, such decd is  color of 
title. The seven years statute of limitations will bar the right of 
entry of all the trustees and their cestuis yue tt-uatcnt. Ibid. 

19. Same- Trusts and Trustees-Fraud 09- &fistake-Equit2/.-Land was 
granted to several children in trust to pay over the rents and profits 
to  th& father, and provide a home thereon for him and his family 
for life, remainder to the children, trustees. In proceedings for par- 
tition before thc clerk, one of the children was appointed commis- 
sioner to sell, and did sell and, by deed, for a valuable considcration, 
convey the land to one under whom defendant claims title. The 
children, trustees and remaindermen, seek to set aside the deed of the 
commissioner for fraud participated in by him and the clerk of the 
court, since dead, upon the ptlrol testimony of the commissioner: 
Held, after the lapse of twenty-seven years courts of equity will not 
interfere. Ibid. 

20. il'imbw, Standing-Description, Specific, GeneradCorrstructioa.-\Vhen 
a deed conveying standing timber contains a general description, fol- 
lowed by a specific one, the latter will control the former only to the 
extent required to  reconcile the two, and in subordination to the 
principle that  all clauses of the deed should he given effect a s  fa r  a s  
they can be harmonized by a fair  and reasonable interpretation. 
Nodlin v. R. R., 218. 
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DEEDS AND CONVEYANCES-Cor~tinu~d. 
21. Same.-When the general description in a deed of standing timber con- 

veys "all the pine, oak, ash, cypress, and poplar of specified dimen- 
sions within the boundaries of the entire Harmon-Modlin 42-acre 
tract," specifically excepting "as to that  portion lying on the south 
of Cooper's Swamp," whereon only the pine, poplar, and cypress were 
passed, the specific dcscription relates only to the locality named, and 
controls the gcneral description to that  extent only. Ibid. 

22. Descr.iptio?c-Fraud-Options.-When it is properly established by the 
verdict of the jury, in  a n  action to set aside a deed of standing timber, 
that  fraud or deceit was practiced upon plaintiff, a n  ignorant man, 
unable to read or write, induced by false and fraudulent representa- 
tions of defendant as  to its contents, making plaintiff believe that i t  
was in accordance with a n  option thereof theretofore obtained from 
him, but was, in fact, a conveyance to defendant of a much larger 
amount of timber, the evidence of fraud and deceit is sufficient, and 
the judgment will not be disturbed. Ibid. 

23. 8ame~Rrmedics.-One who has been induced to convey his property 
by fraud or drceit has a n  election of remedies, either to bring a n  
action to set aside the conveyance, unless the property has passed 
into ownership of a purchaser for value without notice, or, allowing 
the conveyance to stand, he may sue to recover damages for the 
pecuniary injury inflicted upon him by the fraud. Retaining the pur- 

- chase price is not. in  the latter case, a ratification of the deed. Ibid. 

24. Same-Evidence, Ex&rit~sic.-When the deed, which is alleged to have 
been fraudulently obtained a s  not being in acacordance with a n  option 
theretofore given, stands alone a s  embodying the contract of convey- 
ance between the parties, without referring to the option, the last- 
named paper is competent evidence in  proper instances upon the ques- 
tion of fraud, and to show whether the deed complied with the option, 
but is  incompetent in aid of the description in the deed. Ibid. 

25. Same-Knowledge, Palse lkpcsentat ions a s  to.-When the agent of 
defendant, charged with the duty of obtaining a deed from plaintiff 
in  accordance with a n  option theretofore obtained, positively asserted 
that  he knew the contents of the option, and that the deed was in 
conformity therewith, and when he does not know whether his asser- 
tion is true or falsc, hc is a s  culpable, in case another is thereby 
misled or injured, a s  if he made an assertion knowing i t  to be untrue. 
Ibid. 

26. flame-Timber, Standing-1Zernoval.--When i t  is  established that  the 
defendant obtained from the plaintiff a deed of timber by fraud or 
deceit, and conveyed the timber to  a third person, the cause of action 
is not dependent upon the question of the removal of the timber in an 
action for damages. Zbrd. 

27. Same-Registratio-Lirnitatiorz of Actions-Discovery of Fraud.-In 
a n  action for damages for obtaining by fraud or deceit a deed from 
plaintiff conveying a larger amount of timber than was intended to 
be conveyed, the statute of limitations applicable is Revisal, see. 395, 
subsec. 9, and begins to run only when the injured party first discov- 
ered the facts, or could have discovered them by the exercise of 
proper effort and reasonable care. Registration of the deed is not in 
itself sufficient notice of such facts. Ibid. 
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DEEDS AND CONVII:YdNC%S--Continued. 

28. Iss~~es--1Praud-Ve,.dict, Contrudietor?~-Jrcdgme~%t.-When the issue is  
one of plain and gross moral fraud in procuring the decd under which 
defendant claims title, and is answered by the jury in the affirmative, 
followed by a further finding that  such answer was in  deference to 
the instruction of the court a s  to  what constituted fraud, but that  
they were compelled upon the evidence to find there was no inten- 
tional or moral fraud, no judgment can be based upon the verdict, i t  
bcing contradictory. Bmith v. Moore, 269. 

29. Lessor and Lessee-Lease for Life-Pepper-cor11.-lt was error in the 
trial judge not to instruct thc jury, in  answer to thcir question, that 
under a lease for life, in  consideration of a pepper-corn rent, made by 
defendant's testator to plaintiff a t  thc time of the execution of the 
deed to the lands in controversy, the plaintiff' would be entitled to 
the rents of the property during its continuance if tllc lcase were 
found by the jury to be valid. Ibid. 

30. Truutu and Trustees-Marriage Settlement4oindet.  of Truslce.-When, 
under a marriage settlement, a trustee is named "who shall have the 
right, by and with the consent of the fcme covert, to sell and convey" 
the real and personal property, a conveyance of rcal property by such 
fcmo covert and hcr husband, without the joinder of the trustee, is  
void. Dunlap v. Hill, 312. 

31. Brrmc-Marriage Settlement-Co~~struction of Deed.-A marriage set- 
tlement may include the disposition and control of future acquired 
real and personal property; but, in  order to restrict the wife's power 
to convey real property acquired by purchase, and to control it, espe- 
cially since the Constitution of 1868, the language of the instrument 
should be plain and the intent unequivocal. Ibid. 

32. Xamc.-When, by placing the descriptive words of conveyance of rcalty 
used in a marriage settlement in their proper relation to each other, 
they appear to embrace all the real estate that  the fcme covert may 
hereafter be entitled to by "right, devise, or bequest," the words "en- 
titled by right" arc  used in connection with "devise or bequest," and 
their meaning is restricted to lands descending by operation of law 
or right of inheritance, and they do not include land acquired by pnr- 
chase. Ibid. 

33. Saww~Express io  Unius.-When the devolutions by which realty must 
be acquired in ordcr to come within thc terms of the marriage settle- 
ment a re  expressed in thc deed, a s  by operation of law or by inherit- 
ailce, i t  escluclts realty acquired by purchase. Ibid. 

34. lUista1t.e of ~ r u f t s m u ~ C o n s t r u c t i o n - " L I Z l  Ozbr Interestsu-Wart.antu, 
Breach of.-A c20nveyance of "all interest in  the land of 1%. C .  Smith, - 
deceased, as divided by committee," conveys only such interest a s  the 
grantors had- therein, as  so divided, and a brcach of covenant or 
warranty thcrein cont:~inrd as  to othcr lands of said Smith cmbraced 
by the tlraftsrn:m by mistake, described by metes and bounds, con- 
cerning which the grantors neither had nor claimed title, will not lie. 
Brown, v. So?btherlrrnd, 331. 

35. Xame-Instructions-Interpretation.-Plaintiffs are  not entitled to have 
the question submitted to the jury :is to  fraud in a deed, without 
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DEEDS AND CONVEYANCES-Continued. 
having requested such by proper instructions, a1ld whcn there is no 
error by the court below in interpreting the deed a s  a question of 
law, in the light of admissions. Ibid. 

36. Contracts to Conveg Lands-Married Woman-Privy E~amirbntion- 
Signing Under MMistalce-Probate With Knoto1cdgc.-When it is ad- 
mitted that a married woman, a t  the timc of signing a contract to  
convey land, believed i t  conveyed the timber thercon only. but had 
been correctly informed thereof before her proper acknowledgment, 
and privy c s a m i ~ ~ a t i o n  was taken before a justice of the peace, such 
acknowledgment would relate back to the signing of the deed, and 
would he a s  effectual as if she had known a t  the time of the signing 
that i t  was a contract to  convey the land. Lwmber Po. 1;. Leonard, 
339. 

37. Same-Cont, acts to Convey-E??id.e?zcc-Sig~rikig Under Mistake-Proof 
-Burden of Proof.-When the judicial act of the justice of the peace 
in taking the acknowledgment, or privy examination, of a married 
woman to a contract to convey land was being i n q u i r d  into, ilnd the 
fcme defcndairt, the married woman, tiad been permitted to testify 
that, a t  the time of her signing, she thought i t  related to the timber 
only, i t  was competent in  contradiction of this testimony to show by 
the justicc that if she had made any such statement to  him subse- 
quently, or a t  the time he took her acknowledgment, he would not 
have probated the instrument. Ihid. 

38. Same-Jfarrwd Womnlz--Jj:xamZnaCion-Certificate-Fraud.-IVhe the 
certificate of exan~iuation of a nlarried M1omali to a contract to con- 
vey is made by a justice of the peace in  due form, and supported by 
evidence, i t  can only be attacked by clear, strong, cogent, and con- 
vincihg proof. I t  is crror for the court below to charge the jury "the 
burden of proof is  upon the defendant to show her contentions by 
the greater weight of the evidence." Ihid. 

39. Some-Mort-ied Wornan - Probate - Certificate - Fraud -Evidence - 
Proof.-The certificate of the proper officer who took the privy esam- 
ination of a married woman shuts off all  inquiry a s  to fraud, duress 
or undue influcnce in siguing a deed or conveyance, unless partici- 
pated in by the grantee or his agent, and also precludes all iilquiry 
into fraud or falsehood in the facturn of the privy examination, un- 
less i t  appears by clear, cogent, and coiivincing proof that no exarnina- 
tion was had, or that  her voluntary conscmt was refused, and so cu- 
pressed to the officer :it the time. Ihrd. 

DEli'ECTlVE APPLISKCES. See Negligence, 2. 

DEFENDANT NOT A WITNESS. See Instructions, 22. 

DEFENSES. See Pleadings, 6 ; Constitutional Law, 12. 

DEMAND. See Bankruptcy, 2. 

DEMURRER. See Pleadings, 5 ; Evidence, 45 ; Practice, 6. 

DESCRIPTION. See Deeds and Convey;inces, 20, 21, 22, 23. 

DEVISE. See Wills, 1, 2. 

DISCRETION. See Power of Courts, 2 ;  Proof, Order of, 1. 
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DISCRETION OF COURT. See Instructions, 2 ; Issues, 7. 

DISCRIMINATION. See Indians, 3. 

DITCIIES. See Negligence, 6, 8, 9, 

DOMESTICATING ACT. See Corporations, 6. 

DORMANT, SEMI. See Procedure, 2. 

DOWER. See Decds and Conveyances, 1, 5, 6 ; Realty, 1 ; Wills, 2. 

DRAINAGE. See Water and Watercourses, 1. 

DUTY OF COURT. See Removal of Causes, 2. 

DUTY O F  EMPLOYER. See Negligence, 11. 

EASEMENTS. See 12ailroads, 23, 24, 25, 26. 

EJECTMENT. 
1. Deeds and Cor~veyar~cus-Title Passed.--Where, in a n  action of eject- 

ment, i t  is shown that  the plaintiff has acquired title by deed while 
defendants are  in possession of the land iu dispute, the plaintiff may 
maintain his action under The Code, see. 177, now Revisal, see. 400. 
Bland v. Bensley, 168. 

2. Xarne-Adverse Possession-Legal Title-Xeixin.-While Revisal, see. 
384, debars plaintiffs from maintaining a n  action for recovery of 
realty, unless i t  appear that  they, or those under whom they claim, 
were "seized or possessed of the premises" in  question within twenty 
continuous years next before the commencement of the action, i t  does 
not apply when the plaintiffs have shown legal title and i t  appears 
that  the defendant's possession has not been for twenty continuous 
years. Ibid. 

3. Same - Adverse Possession-Legal Title-Colol-Presurnption.-There 
is no presumption that  the possession of one under and in subordina- 
tion to the legal title is  adverse, and when the title is thus claimed 
by adverse possession, or for seven years mlder color, the burden is 
up011 him who relies thcreon to show such possession to have been 
continuous, uninterrupted and manifested by distinct and unequivocal 
acts of ownership. Ibid. 

ELECTION. See Water and Watercourses, 2. 

EMPLOYER AND EMPLOYEE. See Negligence, 2 ;  Evidence, 8. 

EMPLOYMENT AT WILL. See Principal and Agent, 9, 10. 

ENABLING ACTS. See Vacant Lands, 3. 

ENCUMBRANCES. See Deeds and Conveyances, 6. 

ENDORSEMENTS. Sce Negotiable Instruments, 2 ; Lessor and Lessee, 2. 

ENDORSER WITHOUT KNOWLEDGE. See Negotiable Instruments, 3. 

KNTERICR. See Vacant Lands, 2. 

ENTRY. See Vacant Lands, 3. 

EQUITY. See Trusts and Trustees, 4. 
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ESTATES FOR LIFE. Sec Wills, 2. 

ESTOPPEL. 
1. Jzldgmer~t-Lands.-A jud,gnent by default final upon a complaint 

alleging that the plainti&' was the "owner in fee simple" of certain 
described lands, that they were withheld by the defendant, and ask- 
ing to  recover the possession, puts the title to  the lands in issue, and 
operates a s  a n  estoppcl in a subsequent action by the same defendant 
against the same plaintiff in a n  action to rccover the lands. Turmge  
v. dofper, S1. 

2. Judgrnent7Jlc?~isdiction.-'rhe plaintiff is  not estopped to bring another 
action in the Superior Court against the same defendant upon the 
same subject-matter, by reason of a judgment by a justice of the 
peace dismissing a former action for lack of jurisdiction. Brick v. 
R. R., 203. 

3. Insurance-UutuaZ L t fe  Companies-Xtockholder-Statute of I~imita- 
tions.-Wbile the statute of limitations does not run against the non- 
resident defendant, a mutual life insurancc company, the plaintiff, 
who was a policyholder therein, is estopped, after a lapse of nearly 
scveri years without having paid his premiums thereon, from recov- 
ering the principal and interest paid on said policy. Urocker~brough 
v. Ins. Go., 354. 

4. Porcrigu Befendants-Civil .4ctiotts-Xtute Coz~~fs-Criminal Actions.- 
Foreign dcfcndants cannot prevent the prosecution of criminal pro- 

0 ceedings against them in the State courts by setting up proceedings 
in a suit of a civil nature they have instituted in the Federal court. 
As. w. I<. n., 495. 

EVASIONS. See Attachments, 2, 3. 

EVICTION. See Deeds and Conveyanccs, 7. 

EVIDENCE. 
1. Practice - IIarmless Error-Tnstructions.-d paper-writing offered in 

evidence and excluded by the court, the matter being reopened upon 
the argument by plaintiff's attorney with the consent of the court, 
and its contents stated by him, does not constitute reversible error 
when the court instructed the jury not t o  consider the contents of the 
paper nor the statement of counsel relative thereto. Briscoe v. Par- 
ker, 14. 

2. Evidencc-Leasc-Assig1zrncnt-Indo1~sement.-4n indorsement upon the 
written assignment of a lease, "We hereby transfer all  our rights and 
title and interest in  this lease," etc., means the original lease referrcd 
to  and fully dcscribed therein. Alexander v. Morris, 22. 

3. Ad9nission-IJlendings.-It is competent for plaintiff to put in evidence 
a s  a n  admission of the defendant a section of the answer containing 
the allegation of a distinct and separate fact relevant to the inquiry, 
though i t  is only a part of a n  entire paragraph, without introducing 
qualifying or explanatory matter, inserted by way of defensc, which 
does not modify or alter the fact alleged. Xatqjer v. R. R.. 24. 

4. Negligence - Contribritory ATeyZigence - No?zsuit.-A motion for judg- 
ment a s  of nonsuit will not be allowed when there is evidence tending 
to show that the plaintiff, an employee of defendant company, while 
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in discharge of his duties, attempted to board a car, next to the 
engine, of defendant's slowly moving train ; that  the engineer saw him 
approach, and could have seen him in the act  of boarding the car, 
and a t  that  moment opened the throttle of the engine "and made a 
jerk," causing him to fall under the car and sustain the injury. Such 
evidence is sufficient to sustain a verdict that  the defendant was neg- 
ligent, and does not establish contributory negligence a s  a matter of 
law. Daniel v. R. R., 51. 

5. Same-Withdrawn-Objectioms and Exceptions-Appeal and Error.- 
Exceptions to  evidence not taken on the trial a t  the time will not be 
considered on appeal; and likewise as  to the language of the trial 
judge in withdrawing improper evidence from the jury. Zbid. 

6. Custom-Evidence of plaintiE as  to  thc custom of defendant's servants 
t o  ride upon defendant's cars, a s  he was doing when injured, is com- 
petent, though he had only been employed by defendant onc month. 
Ibid. 

7. Ueasure of' Darttages-Evidence-ilppcal and Error.-It is  not reversi- 
ble error, upon the measure of damages, for plaintig to  testify that  
defendant had promised him promotion. Zbid. 

8. Employer4umping from FJ'ngin+Self-preservatio+Eatelzt of I n j u q  
-Dumoges.-In an action against defendant railroad company to re- 
cover damages for injurics alleged to have been sustained by plaintiff, 
i ts fireman on its engine, on account of being compelled, for self- 
preservation, to jump therefrom immediately preceding a collision 
with another train on defendant's track, wherein the defendant de- 
nied the necessity for plaintiff's jumping and the extent of the injuries 
alleged, evidence of thc specd of the engine and the conditions of the 
wrecked engine and cars is competent upon the questions of the 
necessity for plaintiff's jumping and of the extent of the injury, being 
corroborative of the plaintiff's evidence thereon. Davis v. R. R., 95. 

9. Negligence-Only Cause-Nonsuit.-When i t  appears that  the vessel of 
plaintiff company altered its course in a fog in a manner not to have 
been anticipated or foreseen by the officers in  charge of defendant's 
vessel, so a s  to  unexpectedly bring the vessel of the former across the 
bow of the latter, e x h  hearing the fog signal of the other, and the 
officers on the defendant's vessel reasonably believing therefrom that  
plaintiff's vessel would pass in ample water for the purpose, and, 
upon the first opportunity to see the danger, did all that  was possible 
to avdid it, the unexpected change of course by plaintiff's vessel is  
the proximate causc of thc injury, and a motion a s  of nonsuit, upon 
the evidence, should have been allowed. Smith v. R. R., 98. 

10. Presurnptio.icJury.-When the evidence? disclosed that the act com- 
plained of was induced by those in  friendly relations and from one 
in a position of dependence or habitual reliance for advice, a pre- 
sumption of fraud is raised a s  a matter of fact, and is alone sufficient 
to  go to the jury. Ralthrop v. Todd, 112. 

11. 1)ec.d~ and Comveuances-li'rauLRurdcr~ of Proof-Nmsuit.-In a n  
action to set aside a deed for fraud, it was error in  the court below 
to sustain a motion a s  of nonsuit a t  the close of plaintiff's evidence, 
tending to show that the male defendant procured the deed to bc 
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made to his wife, the sister of the plaintiff; that the defendants had 
made their home with the plaintiff for fourteen years and possessed 
her trust and confidence, the feme defendant being her sister and 
the malc defendant her brother-in-law ; that the plaintiff was a feeble 
old woman, in bad health', a widow, childless, could not read or write ; 
that  there was no consideration for the deed, though such was therein 
recited; thdt as  a n  inducement for making the deed, the male defend- 
an t  promised to take care of the plairltiff for life, with the purpose of 
getting the deed and then "dropping her." IlM. 

12. Fellow-servants-Bu&n of Proof.-When i t  appears from the evidence 
that  plaintid was injured, while in the course of his employment, by 
reason of the slipping or dropping of an end of a rod by his fellow- 
servant, uyon the other end of which he was a t  work, such is suffi- 
cient evidence to be considered by the jury uyon the question of negli-' 
gence, and, if unexplained, justifies the infcrence of negligence or the 
failure to exercise due care, when the consequences of such act could 
rcadily have been perceived. Revisal, sec. 2646. Horton v. I<. I t . ,  
l.3. 

13. Declarations - Assignment of Policy-Cancelk~tion-Paid-up Policy.- 
Declarations of plaintiff's testator indicating that  he did not care to 
pay premiums on a policy of insurance on his life any longer, and 
that  he "turned ovcr" the written policy and interest therein to his 
four children named, who agreed to and did pay the premiums there- 
after, a re  competent evidence against the executor. And lctters writ- 
ten by the insured to the insurance company, practically directing the 
company to cancel the policy and to issue a separate paid-up policy 
to said children, naming them, are  clear proof of a n  assignment or 
surrender of all the testator's interest therein, when the testimony is  
not conflicting. Orrnond v. Ins. Co., 140. 

14. Circum8tance.-When a n  agent, with limited power to buy goods for 
cash for his principal, who furnished the means therefor, exceeds his 
authority by buying upon a credit, his borrowing money upon a usu- 
rious rate of interest is, a t  least, a circumstance to  be considered by 
the jury upon the question of knowledge upon the part of the one 
thus lending the money. Hwindell v. Latlmn, 144. 

15. Deeds c~nd C o n v e a n c - a  or Mistakp-l'1rudings.-When plain- 
tiff claims under a deed, the terms and ~)rcrvisions of which are  set 
forth in tile complaint. in the absenw of any avemcnt  of mistake, 
they will not be permitted to introduce testimony for t h e  purpose o f '  
showing a mistake of the draftsman. The same principle applies 
when the original deed is lost and a substituted one is set out in the 
complaint. Wchh v. Rorden, 188. 

16. Instructions-Harmless Error.-It is harmless crror in the court be- 
low to instruct the jury that  in no evcnt could the plaintiff recover 
whcn the recovery could only have been for gross negligmce, of 
which there was no evidence. Brick v. R. I<., 203. 

17. lGrtrir~sic.-When the deed, which is alleged to have been fraudulently 
obtained a s  not being in accordanre with a n  option theretofore given, 
stands alone a s  embodyiug the contract of c20nveyance between the 
parties, without referring to the option, the last-named paper is com- 
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EVIDENCE-Continued, 
petent evidence in  proper instances upon the question of fraud, and 
to show whether the deed complied with the option, but is incompe- 
tent in aid of the description in the deed. Modlin v. R. R., 218. 

18. Nonsuit-Safe Appliances-Fellow-servant Act.-A refusal to nonsuit 
upon evidence that plaintiff was injured in consequence of using a 
defective handcar  which he had theretofore repeatedly reported to 
his employer a s  defective, and had been promised another, i s  proper 
by reason of the fellow-servant act (Revisal, see. 2646) and inde- 
pendently thereof. Boney v. R. R., 248. 

19. Contributory Xegligence - Causal Cmnection - Instructions. - When 
there is no causal connection between the act relied upon as  constitut- 
ing contributory negligence and the act which caused the injury, a 
prayer for special instruction based upon the former was properly 
refused. Ibid. 

30. Title-Adverse Possession-Questions for Court.-Evidence of title by 
adverse possession to woodland is not sufficiently definite, certain, 
and exclusive to justify a court in holding, a s  a matter of law, that  
such title is established by both the plaintiff's and defendant's getting 
wood and straw therefrom for twenty years. McCasLill v. Walker, 
252. 

21. Pleadiag, Par01 Eddence of-Wonsuit-Statute of Limitations.-Par01 
evidence is incompetent to prove that  a complaint in a former action 
between the same parties, which was never filed, and in which action 
judgment of nonsuit was taken, would have alleged subject-matter 
to  which the present plaintiff, then defendant, could have set up a s  
a counterclaim the subject-matter of the present action, and thereby 
repel the bar of the statute of limitations. Tomlinson v. Bennett, 279. 

.22. Principal and Agent-Misrepresentations-Questions for Jury-Fraud- 
0p idon  ~ ~ p r & s e d . - ~ p o n  evidence that plaintiff's agent induced 
the agent of the defendant by false and fraudulent misrepresentations 
to buy certain metal or steel, called "metalose," as  being preferable 
to metal or steel used by defendant in a limited way;  that  defend- 
ant's agent was one of limited authority, and ignorantly purchased 
a greater quantity than defendant's business and his authority a s  
such agent would justify, of which plaintiff's agent had notice: 'Held, 
(1) i t  was error in  the court below to direct a verdict against the 
defendant upon a n  appropriate issue of f raud;  (2) such diredion 
was a n  expression of opinion by the court, prohibited by Revisal, see. 
535. Metal Co. v. R. R., 293. 

Negligence - Safety Appliances - AYonsuit.-The master is responsible 
for damages for allowing a safety appliance used in connection with 
dangerous machinery to remain in such condition as  to be ineffectual, 
when he had actual or constructive knowledge thereof. I t  was error 
in the court below to sustain a motion for judgment as  of nonsuit 
upon evidence tending to show that  plaintiff was injured by his 
sleeve catching in cogwheels or grooves of a machine, which could 
have been prevented if the "shifter" used for stopping the running 
machinery had been in proper condition; that  the "boss" or manager 
of the machinery room had been several times notified thereof; that  
the plaintiff continued to work with knowledge of the defect. Sibbert 
v. Cotton Mills, 308. 
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24. Contracts to Conzieg-Nigning Under Mistake-Proof-Burden of Proof. 
When the judicial act of the justice of the peace in  taking the 
acknowledgment, or privy examination, of a married woman to a 
contract to convey land was being inquired into, and the feme defend- 
ant,  the married woman, had been permitted to  testify that, a t  the 
time of her signing, she thought it  related to  the timber only, it was 
competent in contradiction of this testimony to show by the justice 
that  if she had made any such statement to  him subsequently, or a t  
the time he took her acknowledgment, he would not have probated 
the instrument. Lumber Co. v. Leonard, 339. 

25. Same-Xarried Woman-Bmaminatio~z-Certificate-Fraud-We the  
certificate of examination of a married woman to a contract to convey 
is made by a justice of the peace in due form, and supported by evi- 
dence, i t  can only be attacked by clear, strong, cogent, and convincing 
proof. I t  is error for the court below to charge the jury "the burden 
of proof is upon the defendant to  show her contentions by the greater 
weight of the evidence." Ibid. 

26. flame - Mawied Womarh -Probate - Certificate-Fraud-Proof.-The 
certificate of the proper officer who took the privy examination of a 
married woman shuts off all inquiry a s  to fraud, duress, or undue 
influence in signing a deed or conveyance, unless participated in by 
the grantee or his agent, and also precludes all inquiry into fraud o r  
falsehood in the factum of the privy examination, unless it appears 
by clear, cogent, and convincing proof that  no examination was had, 
or that  her voluntary consent was refused, and so expresseri to the- 
officer a t  the time. Ibid. 

27. Insurance - Temperate Habits - Euiclence-"Opinion Evidence"-Wrt- 
nesses-Testintong as  to Temperance.-It is competent evidence, upon 
the question of false representation of the deceased in having nn- 
swered a question in his application for life insurance upon which his 
policy had been issued, to the effect that  he had never been intemuer- 
a te  in  the use of malt or spirituous liquors, for a witness to  testify 
to the conditions under which he had known deceased, saw him 
every day for several months, and that,  from his knowledge and 
observation of him and his habits, the insured was temperate in the 
use of such liquors. This is  not "opinion evidence," i t  being such a s  

_ the mind acquires knowledge of by the simultaneous action of several 
of the senses, the impression upon the mind not traceable to  any one 
fact produced by a single sense, but being a statement which is, never- 
theless, a fact. (Expert evidence discussed and distinguished.) Tag- 
lor v. Becuritg Co., 3%. 

28. Maps.-A map may be used by a witness to explain his testimony and 
enable the jury to  understand it, though i t  may not be admitted in' 
evidence; and a witness may show thereby the location of his resi- 
dence when such is material and relevant. S. 9. Harrison, 408. 

29. Indictment - dlidnapping-Circumstantiat Euidence.--When the State 
relies on circumstantial evidence in  a n  indictment against defendant 
for kidnapping a boy, it  is competent to  show by witness that  the de- 
fendant was a neighbor of the boy's parents, and, knowing thereof, 
took no part in  the general search instituted by the neighbors, in 
which several hundred persons participated, such being a circum- 
stance, though slight, in  the chain of evidence. Ibid. 
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EVIDEN CE-Corhtiwued. 
30. Xave - hyidnapping - Circumstantial Evidence-Emelusion.-In a n  in- 

dictment for kidnapping a child, the State must establish the fact 
that  the child had been actually carried away, a s  well as  that  the 
defendant did i t ;  and, circumstantial evidence being relied on, the 
force of evidence of this character, though slight in  any one circum- 
stanre, is materially strengthened by the total absence or vestige of 
any other agency. Hence, evidence is  competent tending to prove that  
the child could not have been lost in a sound not f a r  from his resi- 
dence, "for that  it  is a harbor for boats," and that  "there are  usually 
plenty of fishermen and gunners on the sound and fishermen near the 
wharf"; also, "that the woods for miles around had been scoured in 
vain by hundreds of searchers," if such evidence, taken i n  connection 
with the other evidence of time, place, motive, opportunity and con- 
duct, concur in pointing out the accused a s  perpetrator of the act. 
Ibid. 

31. Xame -Newspaper Articles - Dec1nrations.-After a conversation be- 
tween witness, the father of the lost child, and the defendant, brought 
out without objection on direct examination concerning a n  article 
published in a newspaper, in  which the defendant said the kidnap- 
ping idea was absurd, and requested witness to contradict it, and. 
upon cross-examination, witncss was handed a newspaper containing 
a n  article headed "I<idnapped," and requested to say if i t  was the 
article referred to, to wliich he replied it  was, i t  was not error to 
exclude the further question on cross-examination whether the paper 
did not contradict i t  the next day. The direct examination was evi- 
dence of the declaration of the defendant, and the subject of the 
newspaper article, introduced by defendant himself, and his state- 
ments, a re  competent evidence against him. Ibid. 

32. Indictman-Kidn.appinng-Proof.-Under an indictment for kidnapping, 
it is  only necessary to  prove the taking and carrying away of a per- 
son forcibly or fraudulently. ZDid. 

33. Indictment-Spirituous Liquor-Sale-License.-An indictment for the 
sale of spirituous liquor in prohibited territory must charge a sale to 
some person by name or to some person unknown t o  the jurors. When 
the bill is faulty in this respect, Revisal, see. 2 0 ,  providing.that the 
possession of a license, or issuance to any person of a license to  sell, 
etc., by the Department of Internal Revenue, shall be prima facie 
evidence that  such person is guilty of doing the act  permitted by the 
license, is insufficient, such charge being too general, and i t  being 
necessary that  the facts constituting the offense be set forth. fl. a. 
Tisdale, 422. 

34. Certificate a n  Oflcial Recorcdnevisal, Xecs. 1616, 1617.-Upon the trial 
under a n  indictment for unlawfully selling spirituous liquor in  pro- 
hibited territory, it is competent a s  evidence to  introduce a writing, 
under the hand and seal of the Collector of Internal Revenue, show- 
ing the current list of taxpayers for such sale covering the time in 
question, including the name of the defendant a s  a "retail malt liquor 
dealer," the date of payment of tax and issue of certificate, in accord- 
ance with the amendment of the Revised Statutes of the United 
States, see. 3240, ch. 3, making the matter thus certified a n  oEcial 
record, and, a s  such, i t  is competent evidence by express provisions 
of Revisal, sees. 1616, 1617. S. v. Dowdy, 432. 
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EVIDENCE-Continued. 
35. Xame-Trial for  Grime-Certificate of Public Recwds-Gowfrmt Ac- 

cusers-Constitutional Rights.-While the Constitution gives to  the 
accused the right to confront his accusers, such does not apply when 
the facts, from their very nature, can only be proved by a duly 
authenticated copy of a record. When the entries constitute oficial 
records, and a copy and i ts  admission a s  evidence a re  expressly pro- 
vided by statute, the rules of the Department of Internal Revenue 
making i t  impossible that  oral testimony speaking to the facts recited 
should be obtained, the copies thus provided for are  competent a s  
evidence and a re  exceptions to  the constitutional provisions. Ibid. 

36. Same - RuTes of Evidence - Legislatiwe-Comtitutional Powers.-Re- 
visal, ,see. 2060, making the possession of, or issuance to any person, 
a license to sell spirituous liquors, etc., prima facie evidence of guilt, 
is a constitutional and valid exercise of the power of the Legislature 
to change the rule of evidence and make certain facts prima facie 
evidence of guilt, when the same are relevant to  the inquiry and tend 
to prove the fact in issue. Ibid. 

37. Indictment - Murdeq* - Premeditation - Instructions.-Upon evidence 
tending to show that, after a slight quarrel with his wife, the defend- 
an t  followed her into a n  adjoining room, where they were alone, and, 
after having some altercation with her, three pistol shots were heard 
and three wounds were found on the deceased wife's person, some 
shown to be fa ta l ;  that  the defendant soon thereafter came out of 
the room and acknowledgcd that  he had killed his wife and knew 
he would hang for it, i t  is proper for the judge to charge the jury: 
"If you a re  satisfied, beyond a reasonable doubt, that  the prisoner 
weighed the purpose of killing long enough to form a fixed design to 
kill, and a t  a subsequent time, no matter how soon or remote, put it 
into execution, you should convict the prisoner of murder in  the first 
degree." S. v. Jones, 466. 

3s. Indictmcnt - Seduction.-Under a n  indictment for seduction under 
promise of marriage (Revisal, sec. 3354), when the prosecuting wit- 
ness had previously stated that  she and the defendant had had 
sexual intercourse a t  the time alleged, it is competent for the witness 
to testify, "I could not help i t ;  he kept right on a t  me;  I told him 
he was trying to fool me into i t ;  he said he was not ;  that  he was 
going to marry me," a s  a n  implied admission by her seducer of the 
fact in  issue. A repetition of this evidence was within the discretion 
of the trial judge. S. v. Ra?~nor, 472. 

39. Xwme-Reduction-Szlpporting Evideme.-It was sufficient to  support 
the witness in her statement that  the defendant had seduced her under 
a promise of marriage, when the evidence of witness's mother is  that 
defendant had admitted in her presence and hearing that  he had made 
the promise and thereby accomplished the ruin of her daughter. Ibid. 

40. Same-Seduction-Instructions, 1MisErading.-A prayer for special in- 
structions must be specific and not misleading. Where there is  evi- 
dence that the daughter told her mother that  the defendant had 
seduced her under a promise of marriage, and afterwards such was 
admitted by the defendant to the mother in the presence and hearing 
of the daughter, a prayer for instruction directed to the incompe- 
tency of what the daughter said, but including in its general terms 
the defendant's said admission, is properly refused. Ibid. 
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41. Xape-Sedz~ctioniUcfelzdant's Promise.-In the trial of an indictment 
for seduction under a promise of marriage (Revisal, see. 3354), i t  
was proper for the judge below to instruct the jury, "If you find that  
she (the prosecutrix) was induced to yield and submit her person to 
the defendant by reason of his promise of marriage, so made a t  the 
time, or before that time, the defendant would be guilty, there being 
supporting evidence under the statute," when the evidence showed 
that the prosecutrix trusted to defendant's pledge "never to forsake . 
her," and to his promise of marriage, when she was seduced, though 
the promise esistecl before the seduction. Ibid. 

42. -4ssault and Battery-Question for  Jury-Motive.-Evidence is suffi- 
cient to go to the jury. of a n  assault and battery, that  witness had 
known defendant for two months; that, while i t  was dark when the 
assault was committed, he "got a glimpse" of him just after the pistol 
was fired (causing the injury) ; that "he took i t  to  be" the defendant, 
a t  that time only fifteen feet from him; by another witness, that,  
though his vision was obscured by the lights of the room in which he 
was sitting, from looking out into the darkness, and, therefore, almost 
impossible to recognize a person upon the outside, he "threw his eyes 
around" immediately after he heard the pistol shot, and saw a person 
whom he "took to be" defendant, who had a pistol in his right hand, 
or something like one-there being evidence of a motive for the as- 
sault. S. v. Carrnon, 481. 

J1urder.-Upon the trial, under an indictment for murder, in the Supe- 
rior Court, when there is testimony upon both sides a s  to whether or 
not the defendant struck the deceased, i t  is immaterial and irrelevant, 
under the defendant's contention, a s  to deceased's having testified 
before the committing magistrate, before his death, "He did not know 
who struck him," the dying declarations of the deceased not being 
offered in evidence. 8, v. Wright, 490. 

Vurder-Proof, Order of-Trial Judge--Discretion-Appeal and Error: 
While i t  is usual upon trials of homicides, that the corpus delicti be 
first shown before the evidence of the defendant's guilt, the order 
of proof is usually left to the sound discretion of the trial judge, and 
is  not reviewable on appeal unless i t  is made to appear that some 
substantial injustice has b e ~ n  done. 8. v. Cfzbthrie, 492. 

Same-Demurrer-Declarations-Admissiond-Upon the trial of de- 
fendant for the murder of his wife, a demurrer to the evidence will 
not be sustained when the evidence tends to  show motive based upon 
jealousy; repeated threats of defendant to kill his wife, made up to 
the very night of the ho-micide; a violent altercation in deceased'e 
room, and that  defendant refused to let a witness enter; marks 
around the throat of deceased, as  if choked to death, together with 
a n  admission by defendant of his carrying out his threat. Ibid. 

Federal Court-Ci?lil Action-State Court-Criminal Action-Record- 
ColzstitutionaZ Law.-When a Federal court has  no jurisdiction to 
enJoin a criminal proceeding in a State court, the record in an equity 
suit pending in the  Federal court in which the injunction is alleged 
to have been issued, and introduced in evidence on the trial of a 
criminal action in the State court, will not be considered a s  a defense, 
though involving rights claimed under the Constitution of the United 
States. 8. a. R. R., 495. 
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EVIDENCE-Continued. 
47. Yurder-Premeditation-Question for Jury.-The deceased, while on 

the train with L., had a difjjculty with him and struck him. L. con- 
tinued to curse the deceased, and the prisoner appeared to be inti- 
mately associated with L., to sympathize with him, and had evidently 
prepared to take his part, having pulled out his pistol, shifted i t  from 
one pocket to another to have i t  "more handy," and gone out on a 
platform to a station where the train stopped, looked a t  the cars and 
brandished his pistol. Thereafter, when he fired the fatal shot, he 
reached his a rm over the shoulder of another person and snapped 
his pistol sereral times before i t  fired: Held, there was sufficient 
evidence of premeditation and deliberation to sustain a verdict of 
guilty of murder in the first degree. 8. v. McDowell, 563. 

48. Bame-Instructions-Revenge.-A prayer for special instructions em- 
bodying in part a correct proposition a s  to the findings of the jury on 
the question of murder, but also susceptible to the construction that, 
if the prisoner fired the fatal shot for revenge for the treatment his 
companion had received, i t  would only be murder in the second de- 
gree, is erroneous. Ihid. 

49. Manslaughtar-Charge-Qudstiorb for  Court.-When the evidence tends 
to show that, without provocation from deceased, the prisoner chal- 
lenged the deceased, "Don't you come o n ;  if you do, I will kill you," 
and repeated the challenge, the deceased cursed the prisoner and said, 
"You will have to do it, for I am coming"; that  deceased drew his 

.. knife, but made no motion or offer to strike, was six feet away and 
too fa r  to strike; that  the prisoner fired his pistol and killed the 
deceased, the defendant cannot complain that the court below charged 
the jury, if they found the evidence to be true, to  return a verdict of 
manslaughter. 8. v. Walker, 567. 

50. Bame Offense-Different Offense.-While one cannot again be put in 
jeopardy for the same offense, the offense is not the same when some 
indispensable element in the charge in  the indictment of the one is 
not required to be shown in the other. 8. v. Hooker, 581. 

51. 8ame.-An acquittal on prosecution for larceny will not bar a subse- 
quent prosecution for breaking and entering to commit larceny. Ibid. 

EVIDENCE WITHDRAWN. See Evidence, 5. 

EXCESSIVE DAMAGES, See Power of Courts, 2. 

EXECUTED CONTRACT. See Bankruptcy, 5. 

EXEICUTORS AND. ADMINISTRATORS. 
1. Judgment Against Intestate-Independent Action-Procedure.-When 

i t  appears that  plaintiff had obtained judgment against the defend- 
ants' intestate, i t  was not necessary for plaintiff to establish his 
claim against the defendants in an independent action in the nature 
of a creditor's bill. Oldham v. Rieger, 254. 

2. NameJzldgment Against Intestate-Accounting-Clerk--Jurisdiction. 
I n  a proceeding brought by plaintiff before the clerk to  have an 
accounting of the defendants, a s  administrators, and to compel pay- 
ment of plaintiff's judgment theretofore obtained against defendants' 
intestate, the clerk has jurisdiction of the action, and i t  is proper 
for him, upon issues raised, to transfer the cause to the Superior 
Court for trial. Ibid. 
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I FJXECUTORS AND ADMINISTRATORS-Cor~tinzied 
3. Bame-Judyment Against Intestate - Accounting - Clerk - Xuperior 

Court4urisdictiorz.-When a n  actioq against irdministrators, brought 
for the purpose of enforcing a judgment theretofore obtained by 
plaintiff against their intestate, and demanding a n  accounting, is 
transferred by the clerk to  the Superior Court for trial upon issues 
joined, it is proper for the Superior Court, in  the economical and 
speedy administration of justice, to  proceed to hear and determine 
all matters in controversy, or to remand the cause to the clerk, in its 
discretion. Revisal, secs. 129, 614. Ibid. 

4. Samc-Liw~itations of Actions-Entire Cause-Accounting.-In a n  ac- 
tioil against administrators for a n  accounting and settlement, when 
there is a plea of the statute of limitations going to the entire cause 
of action, the issue raised upon the statute should be determined 
before a n  accounting is ordered. 7bid. 

6. Besiynation-Causes.-At common law a n  administrator or executor 
who had duly qualified and entered on the performance of his duties 
had no right, a t  his own desire and for his own convenience, to resign 
his oftice, and such cannot be now done, except for causes specified in 
the statute (Revisal, secs. 31, 34, 35, 37, 38), or for equivalent causes. 
McIntyre v. Proctor, 288. 

6. Hame - Parties Imterested - 12esignation Desired.-The power of the 
clcrk of the court to revoke letters testamentary after the executor 
had qualified and entered upon the performance of his duties exists 
for the good of thc estate and i ts  proywr administration, and should 
only be exercised by reason of some unfitness or unfaithfulness on 
the part of the trustee, and never simply bccause the parties inter- 
ested desire it. Ibid. 

7. Same-Savirzg Expense-Benefit of Estate.-When it only appears from 
the petition of the executor, asking to be relieved from the duties of 
his ofice, that  the affairs of the testator had been administered upon, 
except collecting the rents and profits from the real estate, the divi- 
dends from moneys -invested, and paging such portions thereof a s  
may be necessary for the support, maintenance and education of the 
family of the intestate, according to the directions contained in the 
will and the duties thereby imposed, it is  not within the power of the 
clerk of the court to grant the prayer of the petition, though it was 
made to appear that  a son of the testator has become of age since 
the testator's decease, is a practicing attorney, competent and willing 
to  administer, and that  some expense would be thereby saved in the 
further administration of the estate. Ibid. 

HXECUTORY CONTRACTS. See Contracts, 12. 

EXEMPTI0,NS. See Attachments, I ,  2, 3, 4. 

EXPRESSTO UNIUS. See Marriage Settlement, 4. 

EXTENT O F  INJURY. See Damages, 2. 

EXTENUATING CIRCUMSTANCES. See Murder, 2. 

FAILURE TO PRODUCE PRINCIPAL. See Principal and Surety, 2. 

FEDERAL COURT. See Constitutional Law, 12 ; Jurisdiction, 7 ; Evidence, 46. 
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FELIIOW-SERVANT ACT. See Evidence, 15. 

FELLOW-SERVANTS. See Railroads, 8. 

FELONIOUSLY. See Indictment, 1. 

FOREIGN CORPORATIONS. See Corporations, 1, 4, 5, 6. 

FORGIGN DEFENDANTS. See Estoppel, 4. 

FOREIGN PARTIES. See Insurance, 3. 

FRAUD OR MISTAKE. 
1. Deeds and Convefjances-IJleading.s-Evidence.-IVheil plaintiff claims 

under a deed, the terms and provisions of which are  set forth in the 
complaint, in  the absence of any averment of mistake, they will not 
be permitted to introduce testimony for the purpose of showing a 
mistake of the draftsman. The same principle applies when the 
original deed is lost and a substituted one is set out in  the complaint. 
Webb v. Borden, 188. 

2. Same-Correction-Chain of Title-Pleadings-Question for  Jur~ . -A 
plaintiff in  a n  action for the recovery of land may, upon proper aver- 
ment and proof of mistake, have a deed in his chain of title corrected. 
The facts upon which the equity for correction is based must be 
alleged, to the end that, if denied, a n  issue may be submitted to  the 
jury. Ibid. 

3. game-Trusts and Trustees-Equity.-Land was granted t o  several 
children in trust to pay over the rents and profits to  their father, and 
provide a home thereon for him and his family for life, remainder to  
the children, trustees. In  proceedings for partition before the clerk, 
one of the children was appointed commissioner to  sell, and did sell, 
and, by deed, for a valuable consideration, convey the land to one 
under whom defendant claims title. The children, trustees and re- 
maindermen, seek to set aside the deed of the commissioner for  fraud 
participated in by him and the clerk of the court, since dead, upan 
the parol testimony of the commissioner: Held, after the lapse of 
twenty-seven years courts of equity will not interfere. Ibid. 

4. Evidence - Principal and Agent - Misrepresentatiom - Question for 
Jf~ry-Instructions-Opinion Expressed.-Upon evidence that  plain- 
tiff's agent induced the agent of defendant by false and fraudulent 
misrepresentations to buy certain metal or steel, called "metalose," as  
being preferable to  metal or steel used by defendant in a limited 
way;  that  defendant's agent was one of limited authority, and igno- 
rantly purchased a greater quantity than defendant's business arid his 
authority a s  such agent would justify, of which plaintiff's agent had 
notice: Held, (1) it was error in the court below to direct a verdict 
against the defendant upon a n  appropriate issue of f raud;  (2)  such 
direction was an expression of opinion by the court, prohibited by 
Revisal, sec. 535. Metal Go. v. R. R., 293. 

5. Daeds and Con~>e~ances-Contracts to Convt'y Lands-Married Woman 
-Privy Examination-Signing L7ndcr Mistake-Probate With Knowl- 
edge.-When it is admitted that a married woman, a t  the time of 
signing a contract to convey land, believed it conveyed the timber 
thereon only, but had been correctly informed thereof before her 
proper acknowledgment, and privy examination was taken before a 
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FRAUD OR MISTAKE-Cantiwed. 
justice of the peace, such acknowledgment mould relate back to the 
signing of the deed, and would be as  effectual as  if she had known 
a t  the time of the signing that i t  was a contract to convey the land. 
Lumber 00. v. Leonard, 339. 

6. same-Contracts to Conveg-Evidence-Signing Cnder Mistake-Proof 
-Burden of Proof.--When the judicial act of the justice of the peace 
in  taking the acknowledgment, or privy examination, of a married 
woman to a contract to convey land was being inquired into, and the 
feme defendant, the married woman, had been permitted to testify 
that, a t  the time of her signing, she thought i t  related to the timber 
only, i t  was competent in contradiction of this testimony, to  show 
by the justice that  if she had made any such statement to him subse- 
quently, or a t  the time he took her acknowledgment, he would not 
have probated the instrument. Ibid. 

7. Same-lliarried Woman-Emamination-Certificate.-When the certifi- . 
cate of examination of a married woman to a contract to convey is  
made by a justice of the peace in  due form, and supported by evi- 
dence, i t  can only be attacked by clear, strong, cogent, and convincing 
proof. I t  is error for the court below to charge the jury "the burden 
of proof is upon the defendant to show her contentions by the greater 
weight of the evidence." Ibid. 

8. Same-Xarried Woman-Probate-Certificate-Evidence-Pq-oof.-The 
certificate of the proper officer who took the privy examination of a 
married woman shuts off all  inquiry as  to fraud, duress, or undue 
influerice in signing a deed or conveyance, unless participated in by 
the grantee or his agent, and also precludes all inquiry into fraud or  
falsehood in the factum of the privy examination, unless it  appears 
by clear, cogent, and convincing proof that no examination was had, 
or that her voluntary consent was refused, and so expressed to the 
officer a t  the time. Ibid. 

FRAUDS. See Deeds and Conveyances, 10. 

FRAUDS, DISCOVERY OF. See Deeds and Conveyances, 27. 

FRAUDS, STATUTE OF. See Lessor and Lessee, 1. 

GOOD FAITH. See Principal and Agent, 11. 

GRANTS. See Vacant Lands, 3. 

HARMLESS ERROR. 
1. Evidence-Practice-Instructio?ts.-When a paper-writing offered in 

evidence was excluded- by the court, but the matter was reopened 
upon the argument by plaintiff's attorney with the consent of the court, 
and its contents stated by him, this does not constitute reversible 
error when the court instructed the jury not to consider the contents 
of the paper nor the statement of counsel relative thereto. Briscoe 
v. Parker, 14. 

2. Evidence-1.nstructions.-It is harmless error in the court below to 
instruct the jury that  in  no event could the plaintiff recover, when 
the recovery could only have been for  gross negligence, of which there 
was no evidence. Brick v. R. R., 203. 
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HARMLESS ERROR-Continued. 
3. Surplusage-Proof.-TVhen the indictment correctly charges the offense, 

and has additional words therein which are  surplusage and unneces- 
sary to be proven, any proof offered thereof is irrelevant and harm- 
less. 8. c. Hooker, 581. 

HEIRS. 
Ilowcr I?rterests.-It appearing that  the intestate, a t  the time of his death, 

was the owner of certain standing timber by virtue of three deeds 
madc to him and his heirs and assigns, standing and growing upon 
certain lands, properly described and bounded, which would measure 
ten inches across the stump a t  the timc of cutting, with the right to 
enter on said lands and cut and remove said timber within certain 
periods, varying a s  to certain tracts from seven to ten years, and 
which period has not expired, the administrator, a s  such, is not 
entitled to  the timber, for i t  devolved upon the heir, subject to the 
right of dower of the widow, both interests determinable a s  to all 
the timber not removed within the time specified in the deeds. Mid- 
yettc v. Grubbs, 85. 

HUSBAND AND WIFE. See Trusts, 1. 

IMPROPER REMARKS. See Appeal and Error, 7. 

IMPROPER REMARKS O F  COUNSEL. See Instructions, 22. 

INDEPENDENT ACTION., See Judgments, 3. 

INDIANS. 
1. Compulsor?~ Attendance a t  Government Indian SchoodCo-nstitutioual 

Law.-The Cherokee Indians are  citizens of this State, and chapter 
213, Laws 1905, compelling, under certain conditions, the attendance 
of their children a t  the Government Indian School, is not repugnant 
to  Article I ,  section 15, Constitution of N. C. 8. v. Wolf, 440. 

2. Bchool Districts-Particular Localities-Constitutional Law.-The Leg- 
islature can meet the needs of one county, district, or locality with- 
out making the same act apply to the whole State. And chapter 213, 
Laws 1905, constituting "all within the boundary known a s  the 
'Qualla boundary' of the Cherokee Indian lands" a special school dis- 
trict, is not repugnant to Article I,  section 15, Constitution of N. C. 
Ibid. 

3. Class Legislation-Discrimhation-Constitutional Law.--Chapter 213, 
Laws of 1905, is not discriminative against the Indians, applying alike 
to  all  Indians i n  the special school district. (Article IX, see. 2, Con- 
stitution of N. C.) Tbid. 

4. Same--Chapter 213, Laws 1905, compelling the Indians within the 
"Qualla boundary," especially created a school district, to  send their 
children, between the ages of 7 and 17, to the Government Indian 
School a t  Cherokee, for nine months, under certain conditions, pro- 
viding that  the act shall not apply to children within said boundary 
attending other schools for a.like period of time, is constitutional 
and valid. (Article IX, see. 2, Constitution of N. C.) Ibid. 

INDICTMENT. See Evidence, 29, 32. 
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INDICTMEET, BILL OF. 
1. Sufieiency.-A bill of indictment is  not defective which conforms to a 

statute making the particular act a n  offense, and sufficiently describes 
it by tcrms having definite and specific meaning, without specifying 
the means of doing the act. Such is suflicient if it charges the act 
itself, without its attendant circumstances. 8 .  v. Harrison, 408. 

2. Spirituous T~iquor-Sale-Liccns+Evidcnce.-An indictment for the 
sale of spirituous liquor in  prohibited territory must charge a sale to  
sorne person by name or  to sorne person unknown to the jurors. 
When the bill is faulty in this respect, Revisal, see. 2 W ,  providing 
that the possession of a license, or issuance to any person of a license 
to sell, etc., by the Department of Internal Revenue, shall be prima 
facie evidence that  such person is  guilty of doing the act permitted 
by the license, is insufficient, such charge being too general, and i t  
being necessary that  the facts constituting the offense be set forth. 
S. v. Tisdale, 422. 

3. Sumciency-Xala of Liquor-Person and Persans C.nLnow?+Prohibited 
il'erritory-Cencral Verdict.-While, under an indictment for  unlaw- 
fully selling spirituous liquor in prohibited territory, the name of the 
person to whom the sale was made should have been given, to  the end 
that the defendant should have had reasonable opportunity to  pre- 
pare his defense and, on conviction, may be protected from a second 
prosecution for the same conduct, yet, when two counts in the bill 
of indictment allege "an unlawful sale to  person or persons to  jurors 
unknown," i t  is sufficient to support the gcneral verdict of guilty, 
though coupled with a third count which may hc defective. X. v. 
Dowdy, 432. 

4. Feloniously-Suffieicncy-Power of Legislature-Cor~stituttonal Law?-- 
While it has been held that in  indictments for felonies thc word 
"feloniously" must appear as  descriptive of the offense, the Legisla- 
ture had the right to modify old forms of bills of indictment or to 
establish new ones, provided the form established is sufficient to 
apprise the defendant with reasonable certainty of the nature of the 
offense of which he stands charged. 8. v. Harris, 456. 

5. Same.,Revisal, sec. 3247, establishing a form for a n  indictment for 
perjury, that  A. R. did unlawfully commit perjury, giving in addition 
the court where the trial was had, the title of the cause, the statement 
alleged to bc false, with proper averments a s  to scienter, is  a valid 
exercise of such power, and is  in accord with our Bill of Rights, 
which requires that  the defendant be informed of the accusation 
against him. Zbirl. 

6.  Same.-An indictment is sufficient when charging the defendant with 
unlawfully committing perjury upon the trial of a specified action 
before u certain justjce of the peace, a t  a certain time and place, by 
falsely asserting on oath, the same being material to the inquiry when 
made, tkat  he did not tuim over to a certain person named his account 
and statement of rent due him, etc., knowing the said statement t o  be 
false, against the form of the statute, etc. Ibid. 

7. l'respr~sn - Mo1 tgclgc - ('ancel&ation.-An indictment of defendant for 
forcibly obtaining the cancellation of a mortgage from the prosecu- 
trix sufficiently charges a forcible trespass which alleges that  the 
defendant '!unlawfully, violently, forcibly, injuriously, and with a 

461 



INDEX. 

INDICTMENT, BILL OF-Co~rtinued. 
strong hand and threats and cursing, did compel the prmecutrix to 
sign a n  order directing the cancellation of a specified chattel mort- 
gage recorded (as  described) in the office of the register of deeds," 
etc. 8. v. T ~ ~ t t l c ,  487. 

8. C'r?~eZty to Animals-l'oison-Chic1cens.-A chargc in a n  indictment, 
under Revisal, SIX. 3299, of poisoning a chicken, the property of the 
prosecutor, comes within the purview of the statute as  cruelty to 
animals. 8. 2j. Bossec, 579. 

9. Xame-Crucltg to Baimals-4urisdiction.-Thc punishment fixed by 
Revisal, see. 3249. cannot exceed "$50 fine or thirty days impristni- 
ment," and the Superior Court has no original jurisdiction of the 
ofTense of cruelty to animals. Ibid.  

10. 8urgllcsage.-In a n  indictment charging the "breaking and entering a 
storehouse, shop, etc., where any merchandise, chattel, etc., or other 
personal property shall be," etc. (Revisal, see. 3333),  with the addi- 
tional words, "with intent to commit larceny," the additional words 
a re  sur~~lusage.  8. u. Hooker, 581. 

11. Bame-Burpluxags--Proof-Harn%less Error.--When the indictment cor- 
rcctly charges the offense, and has additional words therein which 
a re  surplusage and unnecessary to  be proven, any proof offered 
thereof is irrelevant and harmless. Ibid. 

INGRESS ANL) EGRESS. See Railroads, 9. 

INJUNCTIONS. See Attachments, 2, 3. 
1. Corporations-Same or Similar Names-1'leadings.-While it is unnec- 

essary to allege actual fraud, a corporation cannot successfully seek 
injunctive relief against another corporation of the same or similar 
namo for alleged irremediable injury arising from the use of the 
name by the latter company, in the absence of allegation that its cor- 
porate rights, for which it invokes protection, were in existenc~, or 
that  it carried on business i n  accordance therewith, before the defend- 
an t  committed the wrongs complained of, by carrying on business in 
this State under such name. Tobacco Co. v. Tobacco Co., 367. 

2. Federal Courts-E'quit~4urisdiction-Crirt&imaZ Action.-The jurisdic- 
tion of courts of equity is limited to the protection of rights of prop- 
erty, and does not extend to interference with the prosecution or 
punishment of cri~nes. A Federal court of equity cal~not in any man- 
ner, by injunction or otherwise, stay the trial of a crinlir~al action in 
the State court for the violation of the State's laws. 8. v. R. R., 496. 

INNOCENT PURCHASE'ICS. See Betterments, 1. 

INSTRUCTIONS. See Penalty Statutes, 4. 
1. E2jiderhcr.-1'rartir.c-Ilarrnless Brr.or.-A paper-writing offered in evi- 

dence and excluded by the court, the matter being reopened upon the 
armment by plaintiff's attorney with the consent of the court, and its 
contents stated by him, does not constitute reversible error when the 
court instructed the jury not t.o consider the contents of the paper 
nor the statement of counsel relative thereto. Briscoe v. Parker, 14. 

2. La.st Clear Chance-Issfhes-Discretion of Court.-While the doctrine of 
the last clear chance is frequently submitted under a separate issue, 
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and sometimes i t  is desirable to do so, i t  is not always necessary to 
so present it, and i t  is within the discretion of the trial judge to sub- 
mit i t  upon the issue of contributory negligence under prowr instruc- 
tions. 8aujyer t~. R. R., 24. 

3. Evidence.--It is error in the court below, upon proper evidence, to re- 
fuse to  instruct the jury that'where an employee undertakes to do a n  
act outside of the scope of his employment the master is not negligent, 
and if the jury find from the evidence that  plaintiff was thus acting 
when injured, they will answer the issue as  to negligence "No." 
Patterson v. Lumber Co., 42. 

4. Phases of Testimony-Harmless Error.-While a party to the litigation 
is entitled to  have correct propositions of law applicable to phases of 
the testimony given as  instructions to the jury, when aptly tendered, 
i t  is  not re~ersible  error when the court, in  i ts  general instructions or 
in response to special prayers, has stated the proposition in a form 
equally a s  favorable to the contention of the appellant. Hortorc v. 
R. R., 132. 

5. Evidence-Harmless Err.or.-It is harmless error in  the court below to 
instruct the jury that  in no event could the plaintiff recover, when the 
recovery could only have been for gross negligence, of which there was 
no evidence. Brick v. R. R., 203. 

6. Promimatc Cause.--A prayer for special instructions as  to contributory 
nedigence which omits the doctrine of proximate cause is insufficient. 
~ 0 % ;  v. R. R., 248. 

7. Name.-Plaintiff' was in charge of a hand-car of the defendant railroad 
company in t h e  course of his employment, standing up and helping 
his men to run it. The car, while plaintiff was looking back a t  a n  
approaching train, 6 miles away, flew the track, owing to a defect in 
its running gear, previously reported by him, and caused the injury. 
It does not clearly appear whether or not the ear was taken from 
the track twenty minutes before the train passed, a s  required by de- 
fendant's rules : Held, that defendant's prayer for instruction that, 
upon these facts, eliminating the question of proximate cause, there 
was contributory negligence, was properly refused. Ibid. 

8. Contributory LVegligenceCausal Connection.--When there is no causal 
connection between the act relied upon as  constituting contributory 
negligence and the act which caused the injury, a prayer for special 
instruction based upon the former was properly refused. Ibid. 

9. Evidence-Pri?zcipal and Ayewt-Misrepresentations-Question for Jury  
-Fraud-Opinion Empressed.--Upon evidence that plaintiff's agent 
induced the agent of defendant by false and fraudulent misrepresenta- 
tions to buy certain metal or steel called "metalose," a s  being prefer- 
able to metal or steel used by defendant in a limited way; that  de- 
fendant's agent was one of limited authority, and ignorantly pur- 
chased a greater quantity than defendant's business and his authority 
a s  such agent would justify, of which plaintiff's agent had notice: 
Held, (1) i t  was error in the court below to direct a verdict against 
the defendant upon an appropriate issue of f raud;  (2) such direction 
was a n  expression of opinion by the court. prohibited by Revisal, see. 
535. Metal Co. v. R. R., 2%. 
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10. Primipal and Agent - Limited Authority - Questions fo r  Jury  - Oon- 
&rued.-Defendant's prayer for special instrwtions as  to  the author- 
ity of i ts  agent should hare definitely required the jury to  find what 
was the extent of the agent's authority-that is, whether limited or 
unlimited ; and if the former, whether under the circumstances of 
this case the plaintiff was notified thereof; but if by a reasonable 
construction i t  embraces these features, i t  will be regarded a s  suffi- 
cient. Ibid 

11. Charge i n  Writing, Request for-Apt Time.-The request of the judge 
below to put his charge to the jury in  writing is in time when made 
a t  the close of the evidence and before the beginning of the argument 
to the jury. Ibid. 

12. Interpretatio?z.-Plaintiffs are not entitled to have tGe question sub- 
mitted to the jury a s  to fraud in a deed, without having requested 
such by proper instructions, and when there is no error by the court 
below in interpreting the deed as  a question of law, in  the light of 
admissions. Brown 2;. Southerland, 331. 

13. EvidenceSpir i tuous Liquors.-It was not error in the court below to 
refuse to instruct the jury that, if they believed the testimony, the 
defendant was not guilty under an indictment for selling spirituous 
liquor in prohibited territory, when the testimony showed that  there 
was a sale of such liquor to defendant and others, a delivery thereof 
made to him in prohibited territory, and that  he aided and abetted 
such unlawful sale to  others in  taking orders for the whiskey and 
having same delivered to the other purchasers. S, u. IIerrin,g, 418. 

14. Uandatory Charge-Questions for  Juq.-It  is error in the trial judge 
to charge the jury peremptorily to find the defendant guilty upon a 
certain phase of the testimony, without directing them to pass upon 
the evidence or the credibility of witnesses. The instruction should 
be based upon their belief of the evidence, or, which is in  better form, 
upon their finding of the facts in  accordance with the evidence. 8, v. 
Godwin, 461. 

15. Same-Nuisance-Streets-Obstra6ctio?+Remcdy of Citg-Remedy of 
Citizen.-The act of obstructing a street, which is a public highway, 
by one building a fence across it, is an indictable nuisance, and 
abatable both by the proper town authorities and by the person who 
is  annoyed or injured by it. Therefore, when, under a n  indictment 
for removing a fence surrounding a yard, etc. (Revisal, see. 3673), 
there is evidence on the part of the defendant that  he was a town 
marshal, duly acting, after notice, under a n  order from the proper 
authorities of a town having the power by its charter to remove it, 
and there is  also evidence that the marshal had personally the right 
to remove it, irrespective of the order, and that  the street had been 
dedicated, it was error in  the court below to direct a verdict against 
the defendant. Ibid. 

16. Seductio12.-3iisleading.-A prayer for special instructions must be spe- 
cific and not misleading. Where there is evidence that  the daughter 
told her mother that the defendant had seduced her under a promise 
of marriage, and afterwards such was admitted by the defendant to  
the mother in  the presence and hearing of the daughter, a prayer for  
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instruction directed to the incompetency of what the daughter said, 
but including in its general terms the defendant's said admission, is 
properly refused. (3. a. Raynor;472. 

17. Appeal and Error--Judge's Charge-Language of Judge.-When done 
in a respectful manner, i t  is not reversible error in the judge below to 
speak of one of the defendant's witnesses as  "the Smith woman." ' 
8. v. Wright, 490. 

18. Evidence-Revenge.-A prayer for special instructions embodying in 
part a correct proposition a s  to the findings of the jury on the ques- 
tion of murder, but also susceptible to the construction that, if the 
prisoner fired the fatal shot for revenge for the treatment his com- 
panion had received, i t  would only be murder in the second degree, is 
erroneous., 8, v. McDoweZl, 563. 

19. Manslaughter-Evidence-Charge-Question for  Court.--When the evi- 
dence tends to show that, without provocation from deceased, the 
prisoner challenged the deceased, "Don't you come on ;  if you do, 1 
will kill you," and repeated the challenge, the deceased cursed the 
prisoner and said, "You will have to do it, for I am coming"; that  
deceased drew his knife, but made no motion or offer to strike, was 6 
feet away and too f a r  to strike; that  the prisoner fired his pistol and 
killed the deceased, the defendant cannot complain that  the court 
below charged the jury, if they found the evidence to be true, to  
return a verdict of manslaughter. 8. v. WaJker, 567. 

20. Pou~er  of Court-Opinion.-It was error for the court below, in  instruct- 
ing the jury, to charge, "if they believed the evidence they would 
return a verdict of guilty," such being a n  expression by the court pro- 
hibited by Revisal, see, 535. The proper manner is to instruct them, 
"if they find from the evidence" a certain fact or facts to be true, 
then the defendant is guilty or not, a s  the case may be. 8. v. R. R., 
570. 

21. Sanze-Remarks of CounseL-Priso?zsr Xot Being Witness.-It is not 
a criticism upon the failure of defendant to go upon the stand for the 
solicitor to comment to the jury that none of the State's witnesses 
had been contradicted, especially so when the trial judge instructed 
the jury not to consider it  to defendant's prejudice. 8. v. Hooker, 
581. 

INSURANCE. 
1. Contracts-Interp7etation.-While in a contract of insurance reason- 

ably susceptible of two constructions the construction most favorable 
to the insured will be adopted, the Court, in  the absence of any 
equitable principle, must take the contract a s  i t  finds it ,  and so con- 
strue i t  a s  to  preserve the intent of the parties, when clearly ex- 
pressed, so that  their rights can with certainty be ascertained from 
the language used. When, under a contract, the plaintiff was to  be 
indemnified by defendant from loss occasioned to one of its servants 
by the negligent act of a fellow-servant on the paykoll of the plain- 
tiff, or within the list of estimated wages, there can be no recovery 
when such fellow-servant is not shown to be within the terms of the 
said description. R. R. v. Cosuulty Co., 114. 
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INSURANCE-Continued. 
2. Contract-Lex Loci Colztractus-Agreen~mt.-In the absence of a stat- 

ute fixing the leg loci contractus, a foreign insurance company and 
the insured may fix, by agreement, the place of the contract a s  
being that of the residence of the former party. WilMams v. Life 
dssn., 128. 

. 3. flame-Summons-fJe1'vice-Cow~pany Withdrawing from Atate-For- 
eign Parties.-Revisal, see. 4806 (act of 1893, ch. 299, see. 8 ) ,  pro- 
viding that "All contracts of insurance, application for which is 
taken within this State, shall be deemed to have been made within 
the State and subject to the laws thereof," was designed for the pro- 
tection of citizens of this State, and does not apply to a policy issued 
prior to its passage to a citizen of this State and subsequently as- 
signed by the insured to a citizen of another State, so as  to  make a 
summons served upon the insurance company here in an action by 
the citizen of such other State a sufficient service, when the defend- 
a n t  has previously thereto withdrawn from the State and canceled its 
power of attorney to the commissioner. Ibid. 

4. Assignmer~t of Fnterest-Policies.-To effect a n  assignment of a policy 
of insurance, no particular form of words is essential, and such 
results when there is substantially a transfer, actual or constructive, 
with the clear intent a t  the time to part with all Interest in the thing 
transferred, with a full knowledge by the transferer of his rights. 
Ormond v. Ins. Go., 140. 

5. Xame - Declarations -Assignment of Policy - Cancellation - Paid-up 
Policy-Evidence.-Declarations of plaintiff's testator indicating that 
he did not care to pay premiums on a policy of insurance on his life 
any longer, and that he "turned over" the written policy and interest 
therein to  his four children named, who agreed to and did pay the 
premiums thereafter, a r e  competent evidence against the executor. 
And letters written by the insured to the insurance company, practi- 
cally directing the company to cancel the policy and to issue a sepa- 
rate paid-up policy to said children, naming them, a re  clear proof of 
a n  assignment or surrender of all the testator's interest therein, when 
the testimony is  not conflicting. Ibid. 

6. Mutual Life Companies-Btockholder-8tat?6te of Limitations-Estop- 
pel.-While the statute of limitations does not run against the non- 
resident defendant, a mutual life insurance company, the plaintiff, 
who was a policyholder therein, is estopped, after a lapse of nearly 
seven years without having paid his premiums thereon, from recover- 
ing the principal and interest paid on said policy. Brockenbrough v. 
Ins. Go., 354. 

7. Temperate Habits - Evide?%ce-"Opinion, Evidence"-Witnesses-Testi- 
mony as to Tempcmwe.-It is competent evidence, upon the question 
of false representation of the deceased in having answered a question 
in his application for life insurance upon which his policy had been 
issued, to the effect that he had never been intemperate in the use of 
malt or spirituous liquors, for a witness to testify to the conditions 
under which he had known deceased, saw him every day for several 
months, and that, from his knowledge and observation of him and his 
habits, the insured was temperate in the use of such liquors. This is 
not "opinion evidence," i t  being such a s  the mind acquires knowledge 
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of by the simultaneous action of several of the senses, the impression 
upon the mind not traceable to any one fact produced by a single 
sense, but being a statement which is, nevertheless, a fact. (Expert 
evidence discussed and distinguished). Taylor v. Necurity Co., 383. 

INTERESTS. See Options, 1. 

INTERLOCUTORY JUDGMENT. See Judgments, 2. 

INTERMEDIATE POIKTS. See Penalty Statutes, 3. 

INTE,RPRETATION. See Constitutional Limitations, 1 ; Deeds and Convey- 
ances, 34, 35 ; Contracts, 5 ; Wills, 1. 

INTERPRETATION O F  STATUTES. See Decisions of Supreme Court, 1. 

ISSUES. 
1. Last Clear Chance-l;nstruction-Discretion of Court.-While the doc- 

trine of the last clear chance is  frequently submitted under a separate 
issue, and sometimes i t  is desirable to do so, i t  is not always neces- 
sary to so present it, and i t  is within the discretion of the trial judge 
to submit it  upon'the issue of contributory negligence under proper 
instructions. Sawyer v. R. R., 24. 

2. Issues, Form ~f .--~o particular form is prescribed by law for issues, 
and when those submitted by the court substantially and clearly 
present the issues raised by the pleadings they a re  not open to objec- 
tion. Ormond v. Inm Co., 140. 

3. Railroads-Damages-Lnst Clear Chance.-In a n  action for damages 
on account of the alleged negligence of the defendant, when the evi- 
dence shows that the plaintiff was a n  experienced brakeman, and, 
while helping a fellow-servant to place some cars on a siding, a t-  
tempted to get upon the cars in a n  unusual and unforeseen manner, 
and fell between the cars and was injured, i t  was proper for the court 
below to refuse a n  issue as to "the last clear chance." Allen v. 
R. R., 214. 

4. Pou~er  of Court-Verdict, Set Aside-Issues, Irrelevant.-It is not error 
in the court below to set aside a verdict on a n  issue irrelevant to  the 
inquiry. Rmith v. Godw.Cn, 242. 

5. Fraud-Verdict, Cofitradictorg4udgment.-When the issue is one of 
plain and gross moral fraud in procuring the deed under which de- 
fendant claims title, and is answered by the jury in  the affirmative, 
followed by a further finding that  such answer was in deference to 
the instruction of the court as  to what constituted fraud, but that  
they were compelled upon the evidence to find there was no intentional 
or moral fraud, no judgment can be based upon the verdict, it being 
contradictory. Smith v. Voore, 269. 

$6. Iss7~es.-Issues not raised by the pleadings a r e  properly refused. 
Streator v. Streator, 337. 

7. Same - Additional Issues -Discretion of Court.-Additional issues, 
proper for the full elucidation of the case, may be submitted in  the 
discretion of the court, and, when framed late and counsel given full 
opportunity to discuss them, there is no reversible error. Zbid. 
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JEOPARDY. See Evidence, 50, 51. . 

JOINDER OF ACTION. See Contracts, 3. 

JOISDER OF TRUSTEE. See Marriage Settlement, 1. 

JUDGMENT. See Procedure, 2. 
1. Estoppel-Lands.-A judgment by default final upon a complaint alleg- 

ing that the plaintiff was the "owner in fee simple" of certain de- 
scribed lands, that they were withheld by the defendant, and asking 
to recover the possession, puts the title to the lands in  issue, and- 
operates as  an estoppel in a subsequent action by the same defendant 
against the same plaintiff i n  an action to recover the lands. Turnage 
ti. Joyner, 81. 

2. Vendor and Vendee-Lands-Vendor's Lien-Judgment, Interlocutory 
-Limitatio.iL of Actio.ns-In Parsonnm.-In an action to enforce a 
rendor's lien, where a definite indebtedness is declared and judgment 
therefor entered and foreclosure by sale decreed, such judgment is 
final between the parties a s  to the amount of indebtedness so adjudi- 
cated; but, a s  to all  subsequent questions arising a s  incident t o  the 
sale, the occupation and possession of the property by the parties, the 
collection and distribution of the proceeds, and the like, the decree, 
from its very nature, is interlocutory, and the cause is still pending, 
and the ten-year statute of limitations, a s  to judgments (Revisal, see. 
391), has no application. Rut, in  proper instances, on plea of the 
statute properly entered, the judgment could no longer be enforced 
i?z personam. Williams ti, McFadym, 166. 

3. Same-Procedure-Motion in the Cause-Indepcndent Action.--While 
an independent action, instituted and prosecuted a s  such, will not be 
treated as  a motion in the cause, yet when the pleadings a re  called 
complaints and answers, but are, in fact, in the nature of affidavits 
in a n  action where i t  is evident, from the perusal of the record and 
papers, that  all notices issued and affidavits were in  the pending 
cause, and properly treated by the parties a s  a proceeding in ' that  
cause, and no new action was entered, the proceedings will be re- 
garded a s  a motion in the cause pending. Ibid. 

4. EstoppeMurisdiction.-The plaintiff is  not estopped to bring another 
action in the Superior Court against the same defendant upon the 
same subject-matter, by reason of a judgment by a justice of the 
peace dismissing a former action for lack of jurisdiction. Brick v. 
R. R., 203. 

5. Process - Hertiice - Wrong Partu - Judgment by Default-Remedy- 
Practice.-The defendant was ejected from a piece of land by virtue . 
of final process issued on a judgment by default, the original process 
having been served on a different man of the same name; the real 
defendant never entered a n  appearance, and had no knowledge of 
the pending action until the service of the writ of possession upon 
him: HeZd, (1) the judgment is absolutely void, (2) and may be 
set aside, on motion of defendant, or treated a s  a nullity. Flowers 
v. King, 234. 

6. Same-Merits.-When i t  is made to appear that the judgment against 
defendant is void by reason of a n  entire lack of jurisdiction of the 
party, he is entitled to  have i t  set aside without proof or suggestion 
of merit. Ibid. 
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JUDGMBINT-Continued. 
7. Esecutors and ddministrators3udgrnent Against Intestate-lndepend- 

elzt Actior+Procedure.-\Vhen it appears that  plaintiff had obtained 
judgment against the defendants' intestate, i t  was not necessary for 
plaintiff to establish his claim against the defendants in a n  independ- 
ent action in the nature of a creditor's bill. Oldham v. Rieger, 254. 

8. B a m e J u d g m e n t  Against Intestate+Accou%ti.ng-ClerkJurisdiction. 
In  a proceeding brought by plaintiff before the clerk to have a n  
accounting of the defendants, as  administrators, and to compel pay- 
ment of plaintiff's judgment theretofore obtained against defendants' 
intestate, the clerk has jurisdiction of the action, and i t  is proper for 
him, upon issues raised, to transfer the cause to the Superior Court 
for trial. Ibid. 

9. Hame -Judgment Against Intestate - dccotmting - Clerk - Superior 
. Court4urisdiction.-When a n  action against administrators, brought 

for the purpose of enforcing a judgment theretofore obtained by 
plaintiff against their intestate, and demanding a n  accounting, is 
transferred by the clerk to the Superior Court for trial upon issues 
joined, it is proper for the Superior Court, in  the economical and 
speedy administration of justice, to proceed to hear and determine 
all matters in controversy, or to  remand the cause to the clerk, in  
its discretion. Revisal, sees. 129, 614. Ibid. 

10. Issues-Fraud-Tierdiet, Contradictory.-When the issue is one of plain 
and gross moral fraud in procuring the deed under which defendant 
claims title, and is answered by the jury in the aflirmative, followed 
by a further finding that  such answer was in deference to the instruc- 
tion of the court a s  ;o what constituted fraud, but that  they were 
compelled upon the evidence to find there was no intentional or moral 
fraud, no judgment can be based upon the verdict, i t  being contra- 
dictory. Bmith u. Moore, 269. 

JUDGMENT BY DEFAULT. See Judgment, 5. 

JUDGMENT SET ASIDE. See Practice, 4. 

JUDGMENTS I N  PERSONAM. See Judgment, 2. 

JURISDICTION. See Attachment, 2, 3. 
1. Corporations32cstice of the Peace-Foreign Defendant-Process.- 

The provisions that  no process shall be issued by a justice of the 
peace to another county unless there is one or more resident and one 
or more nonresident defendants (Revisal, see. 1447) do not apply to 
foreign corporations. Under Revisal, see. 1448, summons issued to a 
foreign corporation in another county where i t  has a process agent, 
properly certified under seal of the clerk of the Superior Court, served 
on such corporation or i t s  agent more than twenty days before the 
return day, is  valid. Allen-Fleming Co. u. 8. R., 37. 

2 Penalty-Velzue.-An action for  a penalty can be brought against a 
foreign defendant before a justice of the peace in  any county in 
which the defendant does business or has property, or where plaintiff 
resides. Revisal, see. 423. Ibid. 

3. Bame-Removal.-If a n  action is brought in the Superior Court in  the 
wrong county to recover a penalty, i t  will not be dismissed, but re- 
moved to the proper county, if asked in apt  time. Revisal, see. 425, 
Ibid. 
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JURISDICTIOhT-Continued. 
4. Judgment-Estoppel.-The plaintiff is not estopped to bring another 

action in the Superior Court against the same defendant upon the 
same subject-matter, by reason of a judgment by a justice of the 
peace dismissing a former action for lack of jurisdiction. Brick a. 
R. R., 203. 

5. Judgment Against Intestate -Accounting - Clerk.-In a proceeding 
brought by plaintiff before the clerk to  have a n  accounting of the 
defendants, as  administrators, and to compel payment of plaintiff's 
judgment theretofore obtained against defendants' intestate, the clerk 
has jurisdiction of the action, and i t  is  proper for him, upon issues 
raised, to transfer the cause to the Superior Court for trial. O b d h m  
v. Rieger, 254. 

6. Same Judgment Against Intestate - Accounting - Clerk - Superior 
Court.--When a n  action against administrators, brought for the pur- 
pose of enforcing a judgment theretofore obtained by plaintiff against 
their intestate, and demanding a n  accounting, is transferred by the 
clerk to the Superior Court for trial upon issues joined, it is  proper 
for the Superior Court, in the economical and speedy administration 
of justice, to proceed to hear and determine all matters in controversy, 
or to  remand the cause to the clerk, in  its discretion. Revisal, sees. 
129, 614. Ibid. 

7. PederaZ Courts-Equity-Z.izjunction-0rimin.a Action.-The jurisdic- 
tion of courts of equity is limited to the protection of rights of prop- 
erty, and does not extend to interference with the prosecution or 
punishment of crimes. A Federal court of equity cannot in any man- 
ner, by injunction or otherwise, stay the trial of a criminal action 
in the State court for the violation of the State's laws. 8. a. R. R., 
496. 

8. Appeal and Error-Abandonment-Fleein~-~Jfotion to Dismiss.-Upon 
appeal, the trial and judgment in  the court below is presumed to be 
'correct. When the defendant in a criminal action appeals to  the 
Supreme Court, but, pending appeal, breaks jail and flees the jurisdic- 
tion of the court, this is  an abandonment of the appeal; and, upon 
motion of the Attorney-General, the appeal will be dismissed, or case 
continued, or judgment affirmed, in the discretion of the Court. S. u. 

-Keebler, 560. 
9. Crueltg to Animals.--The punishment fixed by Revisal, sec. 3299, can- 

not exceed "$50 fine or thirty days imprisonment," and the Superior 
Court has no original jurisdiction of the offense of cruelty to  animals. 
S .  v. Bossee, 579. 

10. Jurisdiction, Defect of-Notice-S~pre~e Court.-A defect of jurisdic- 
tion may be taken advantage of for the first time in the Supreme 
Court, though not raised below. This Court should take notice thereof 
ea mero motu. Ibid. 

JURISDICTION, DEFBCT OF. See Jurisdiction, 10. 

JURORS. 
Challenge-Arra~/.-It is not a challenge to the array for the solicitor to 

ask "if any member of the jury had formed and expressed the opinion 
that  the prisoner was not guilty, to let i t  be known." A', u. Walker, 
667. 
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JURORS, IMPROPER INFLUENCE UPON. See Appeal and Error, 9. 

JUSTICE O F  T H E  PEACE. See Jurisdiction, 1, 2, 3. 
1. Recorder-Justice of the Peace e s  Oflqicio-Costs.--The fee of the re- 

corder of a city for the trial of an offense should, in proper instances, 
be taxed against the defendant as  a part of the costs, upon the trial 
in  the Superior Court, upon appeal, when it is provided by statute 
that  he shall be an "ex oflcio justice of the peace, and, before assum- 
ing the duties of his office, shall take the oath required by law to be 
taken by justices of the peace." 8. V. Lord, 479. 

2. Same-Two Oflces-Constitutional Law.--4rticle XIV, section 7, of 
the Constitution does not forbid appellant to  hold the position of 
recorder of the town of Charlotte and the office of justice of the 
peace a t  the same time. (8. V. Joyner, 127 N. C., 542, distinguished.) 
Ibid. 

JUSTICE O F  THE PEACE, EX OFFICIO, RECORDER. See Justice of the 
Peace, 1, 2. 

I KIDNAPPISG. See Evidence, 30. 

KXOWLEDGE. See Deeds and Conveyances, 1 ; Pleadings, 8 ; Principal and 
Agent, 6. 

I KNOWLEDGE, ICSPRESSED, IMPLIED. See Segligence, 10. 

I LANDS. See Betterments, 1 ; Estoppel, 1 ; Judgments, 2 ; Realty, 1. 

LBNGUAGE OF CHARGE. See Appeal and Error, 12. 

LAST CLEAR CHASCE. See Issues, 3;  Negligence, 1, 7. 

LEASE. See Lessor and Lessee, 2. 

I LEASE FOR LIFE. See Lessor and Lessee, 3. 

1 LEGISLATIVE POWER. See Spirituous Liquors, 2. 

LESSOR AND LESSEE. 
1. Parol Assignment-Statute of Frauds.-A verbal assignment of an un- 

expired lease of land, to  terminate more than three years from the 
date of the assignment, is void under the statute of frauds. Aleman.- 
der u. Vorris, 22. 

2. same-Evideme-Lease-Assignment-1ndoreement.-An indorsement 
upon the written assignment of a lease, "We hereby transfer all  our 
rights and title and interest in this lease," etc., means the original 
lease referred to and fully described therein. Ib id .  

3. Lease for 1,ife--Pepper-corn,-It was error in the trial judge not to  
instruct the jury, in answer to their question, that, under a lease for 
life, in consideration of a peppercorn rent, made by defendant's testa- 
tor to plaintiff a t  the time of the execution of the deed to the lands 
in controversy; the plaintiff would be entitled to  the rents of the 
property during its continuance if the lease were found by the jury 
to be valid. Bmith v. Xoore, 269. 

I LEX LOCI COSTRACTUS. See Bankruptcy, 4 ;  Contracts, 7. 
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LICENSE. See Evidence, 33. 

LIENS. See Judgments, 2. 

LIBIITATIONS. See Trusts, 1. 

LIMITATIONS OF ACTIONS. 
1. Vendor und Vendee-Lands-Vendor's Lien-Judgment, Interlocutory- 

I n  Personam.-In a n  action to enforce a vendor's lien, where a defi- 
nite indebtedness is declared and judgment therefor entered and fore- 
closure by sale decreed, such judgment is final between the parties as  
to  the amount of indebtedness so adjudicated; but, a s  to all  subse- 
quent questions arising as  incident to the sale, the occupation and 
possession of the property by the parties, the collection and distribu- 
tion of the proceeds, and the like, the decree, from its very nature, is . 
interlocutory, and the cause is still pending, and the ten-year statute 
of limitations, a s  to judgments (Revisal, see. 391), has no application. 
But, in proper instances, on plea of the statute properly entered, the 
judgment could no longer be enforced in personam. Willdame v. Mc- 
Padyen, 156. 

2. Trusts and Trustees-Ouster.-Under Revisal, see. 1580, trustees are  
seized as  joint tenants and not a s  tenants in common; where there 
is a n  ouster of J. B., the cestui que trust, under a deed made by one 
of them, acting a s  commissioner under a judicial proceeding, to a 
third party, such deed is color of title. The seven years statute of 
limitations will bar the right of entry of all the trustees and their 
cestuis que trztsterzt. Webb v. Borden, 188. 

3. Same-Registration-Discoverg of Fraud.-In a n  action for damages 
for obtaining by fraud or deceit a deed from pIaintiff conveying a 
larger amount of timber than was intended to be conveyed, the statute 
of limitations applicable is Revisal, see. 395, subsec. 9, and Pegins to 
run only when the injured party first discovered the facts, or, could 
have discovered them by the exercise of proper effort and reasonable 
care. Registration of the deed is not in itself sufficient notice of such 
facts. Modlin u. R. R., 219. 

4. Htatute-Answer-Demurrer-Xotiolz to Dismiss.-Under Revisal 1905, 
sec. 360, declaring that  the objection that  a n  action was not com- 
menced within the time limited can only be taken by answer, the 
bar of limitations cannot be raised by demurrer or motion to dismiss. 
Oldham v. Rieger, 254. 

5. BameAnswer-Admissions-Qc~estions of Law-Apparentlg Barred- 
Defenses.-Where the complaint sets out a cause of action which is 
barred, and the facts a re  admitted by answer, and the statutory bar 
is pleaded, the court may decide the question a s  a matter of l a w ;  but 
where the complaint states a cause of action apparently barred, and 
the answer denies the facts and sets up the bar, the court cannot dis- 
miss on a motion for nonsuit, since under Revisal 1905, sec. 485, a 
plea of the statute does not require a reply ; and further, since, under 
section 248, the fact that  the action is not barred on the ground of 
infancy, etc., may be shown by evidence. Ibid. 

6. Same-Entire Caus&-Accounting.-In a n  action against administra- 
tors for a n  accounting and settlement, when there is a plea of the 
statute of limitations going to the entire cause of action, the issue 
raised upon the statute should be determined before a n  accounting is 
ordered. Ibid. 
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LIMITATIONS OF ACTIONS-Continued. 
7. Statute of Limitntions-Nonsuit-Counterclaim irz Former Action.- 

The bar of the statute of limitations is not repelled by reason of a 
former suit brought by the defendant against the plaintiff, in which, 
after a long lapse of time, the then plaintiff took a nonsuit without 
filing complaint, upon the assumption of the present plaintiff, then 
the defendant, that  he could therein have set out a s  a counterclaim 
the subject-matter of the present action. Tomlinson v. Bennatt, 279. 

8. Same-Pleadings, parol Euidence of-Nonsuit-Statute of Limitations. 
Par01 evidence Is incompetent to prove that a complaint in  a former 
action between the same parties which was never filed, and in which 
action judgment of nonsuit was taken, would have alleged subject- 
matter to which the present plaintiff, then defendant, could have set 
up a s  a counterclaim the subject-matter of the present action, and 
thereby repel the bar of the statute of limitations. Ibid. 

9. Inszlrance-3Iutua1 Life Cmpalzies-Stoclcholders-Statute of Limita- 
tions-Estoppel.-While the statute of limitations does not run against 
the nonresident defendant, a mutual life insurance company, the 
plaintiff, who was a policyholder therein, is estopped, after a lapse 
of nearly seven years without having paid his premiums thereon, 
from recovering the principal and interest paid on said policy. Brock- 
eubrough v. Ins. Co., 354. 

LIMITED AUTHORITY. See Principal and Agent, 13;  Instructions, 11. 

LOCGISG ROADS. See Negligence, 1. 

LOWER PROPRIETOR. See Water and Watercourses, 1. 

LYNCHING. 
1. Legislature-"Oblivion of Offense"-Witness Eaaminedincrimi.nation 

-Pardon.-Legislation in  "abolition or oblivion of the offense" speci- 
fied, applicable to all in a given class, is valid. Therefore, when, 
under Revisal, sec. 3200, et seq., the defendant was summoned, sworn, 
and examined by and for the State touching a n  alleged lynching under 
investigation by the court, he shall be altogether pardoned of any and 
all participation therein under the statute or existing law, whether 
the evidence elicited from him tends to incriminate him or not. X. v. 
Bowman, 452. 

2. Same.-Article 111, section 6, of the Constitution confers on the Gov- 
ernor the power to esercise clemency after conviction in some par- 
ticular case in favor of an individual or individuals especially charged 
with the offense. The exercise of such power is a n  executive act  of a 
quasi-judicial kind, and does not conflict with or exclude the power of 
the General Assembly to pass a n  amnesty act in abolition or oblivion 
of the offense. Ibid. 

MAGNA CARTA. See Deeds and Conveyances, 4. 

MANSION HOUSE. See Deeds and Conveyances, 4. 

MANSLAUGHTER. 
~vide?tce-Charge-Queatio~~ for Court.-men the evidence tends to  show 

that, without proGocation from deceased, the prisoner challenged the 
deceased, ''Don't you come on ; if you do, I will kill you," and, repeated 
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the challenge, the deceased cursed the prisoner and said, "You will 
have to do it, for I am coming"; that  deceased drew his knife, but 
made no motion,or offer to strike, was six feet away and too fa r  to 
strike; that  the prisoner fired his pistol and killed the deceased, the 
def,endant cannot complain that  the court below charged the jury, 
if they found the evidence to be true, to return a verdict of man- 
slaughter. 8 .  u. Walker, 567. 

MAPS. See Evidence, 28. 

MARITIME LAWS. 
1. State Courts-A7egEigence-Practice.-In an action for damages in the 

State courts for injuries received by one vessel in  collision with an- 
other, alleged to have been caused by the negligence of the other, the . 
rules obtaining in courts of admiralty in such cases do not apply. 
Smith u. R. R., 98. 

2. Same-A7egligence-Euide~zce-Only Cause-Nonsuit.-When it appears 
that  the vessel of plaintiff company altered its course in a fog in a 
manner not to have been anticipated or foreseen by the officers in 
charge of defendant's vessel, so as  to  unexpectedly bring the vessel 
of the former across the bow of the latter, each hearing the fog 
signal of the other, and the officers on the defendant's vessel reason- 
ably believing therefrom that plaintiff's vessel would pass in  ample 
water for the purpose, and, upon the first opportunity to see the danger, 
did all that was possible to avoid it, the unexpected change of course 
by plaintiff's vessel is the proximate cause of the injury, and motion 
as  of nonsuit, upon the evidence, should have been allowed. Ibid. 

3. Same-Negligmce-Only Cause-Cntributory Fegligence-Last Clear 
Chance.-When defendant's vessel, in  a fog, was exceeding the speed 
prescribed for such conditions, but the unexpected and unforeseen 
change of course of plaintiff's vessel was the direct cause of the injury, 
the issue upon "the last clear chance" does not arise, there being 
no element of negligence or "continuing negligence on the part of the 
plaintiff ." I bid,. 

MARRIAGE SETTLEMEST. 
1. Deeds and Conveyances-Trusts awd Trustees-Joinder of Trustee.- 

When, under a marriage settlement, a trustee is named "who shall 
have the right, by and with the consent of the feme coljert, to sell and 
convey" the real and personal property, a conveyance of real property 
by such feme co%art and her husband, without the joinder d the 
trustee, is void. Dunlap lj. Hill, 312. 

2. Bame-Gonstructiofz of Deed.-A marriage settlement may include the 
disposition and control of future acquired real and personal property; 
but, in order to restrict the wife's power to  convey real property 
acquired by purchase, and to control it, especially since the Constitu- 
tion of 1868, the language of the instrument should be plain and the 
intent unequivocal. Ibid. 

3. Same.-When, by placing the descriptive words of conveyance of realty 
used in a marriage settlement in their proper relation to each other, 
they appear to embrace all the real estate that  the feme covert may . 
hereafter be entitled by "right, devise, or bequest," the words '(enti- 
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MARRIAGE SETTLEMENT-Conthued. 
tled by right" are  used in connection with "devise or bequest," and 
their meaning is restricted to  lands descending by operation of law 
or right of inheritance, and they do not include land acquired by pur- 
chase. Ibid. 

4. Same-Ezpressio Uniu8.--When the de~olutions by which realty must 
be acquired in order to come within the terms of the marriage settle- 
ment a re  expressed in the d&, a s  by operation of law or by inherit- 
ance, i t  excludes realty acquired by purchase.--Ibid. 

MARRIED WOMEIV. See Deeds and Conveyances, 36, 38, 39. 

MEASURE OF DAMAGES. 
1. E~idence-Appeal and Error.--It is not reversible error, upon the 

measure of damages, for plaintiff to testify that  defendant had prom- 
ised him promotion. Datzisl zr. R. R., 51. 

2. Right of Wag.-A railroad company, having acquired the right of way 
of a tramway and using it as  a railroad, is liable to the owner of 
the fee for a fair compensation for the injury done his land by enter- 
ing upon and constructing and operating the railroad. Beasleg a. 
R. R., 272. 

MISREPRESENTATION. See Principal and Agent, 12. 

MISTAKE OF DRAFTSMAN. See Deeds and Conveyance, 34. 

MISTRIALS. See Appeal and Error, 14. 

MORTGAGE SECURITY. See Negotiable Instruments, 2. 

MOTION IK THE CBUSE. See Judgments, 3. 

MOTION TO DISMISS. See Appeal and Error, 1, 16;  Pleadings, 5. 

MOTION TO QUASH. See Appeal and Error, 11. 

MOTIVE. See Assault and Battery, 1. 

MURDER. 
1. Indictmeat -Premeditation - Evidence-~~~~~~uctions.-Upon evidence 

tending to show that, after a slight quarrel with his wife, the defend- 
an t  followed her into an adjoining room, where they were alone, and, 
after having some altercation with her, three pistol shots were heard 
and three wounds were found on the deceased wife's person, some 
shown to be fatal ;  that the defendant soon thereafter came out of 
the room and acknowledged that  he had killed his wife and knew 
he would hang for it. i t  is proper for the judge to charge the jury: 
"If yon a re  sa\tisfied, beyond a reasonable doubt, that  the prisoner 
weighed the purpose of killing long enough to form a fixed design to 
kill, and a t  a subsequent time, no matter how soon or remote, put i t  
into execution, you should convict the prisoner of murder in the first 
degree." 8. u. Jones, 466. 

2. Same-Emtenuuting Circumstances.--It is  no evidence of extenuating 
circumstances, under an indictment for murder, that  the deceased 
threw a piece of meat a t  the prisoner, leaving some grease upon his 
face, a s  an act of retaliation, for defendant to follow her into an 
adjoining room and kill her with premeditation. Ibid. 
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MURDER-Continued. 
3. Baw~e-Confession, Volt~r~trc?y.-Confessions made by defendant to a n  

officer arresting him, without threat or inducement, that  he had shot 
and killed the deceased and knew he would hang for it, being volun- 
tary, are  coinpetent evidence upon a trial for murder. Ibid. 

4. Eciidence.-Upon the trial, under an indictment for murder, in the Su- 
perior Court, when there is testimony upon both sides a s  to  whether 
or not the defendant struck the deceased, i t  is imrnaterial and irrele- 
vant, undcr the defendant's contention, as  to deceased's having testi- 
hcci before the committing magistrate, before his death, "He did not 
know who struck him," the dying declarations of the deceased not 
being offered in evidence. 8. v. Wright, 490. 

5. Evidcner-Proof, Order of-il'rial Judge-1)iscretiori-A ppeal and Error. 
While i t  is  usual, upon trials of homicides, that  the corpus delicti 
be first shown before the evidence of the defendant's guilt, thc order 
of proof is usuillly left to the sound discretion of the trial judge, and 
is not rrvicwable on appeal unless it is made to appear that  some 
substantial injustice has been done. 8. IJ. Guthrie, 4W2. 

6. Same - h'uidencfJ - Demurrer - Declarations-Admissions.-Upon the 
trial of defendant for the murder of his wife, a demurrer to the evi- 
dence will not be sustained when the evidence tends to  show motive 
based upon jealousy; repeated threats of defendant to kill his wife, 
made up to the very night of the homicide; a violent altercation in 
deceased's room, and that  defendant refused to let a witness enter; 
marks around the throat of deceased, a s  if choked to death, together 
with a n  admission by defendant of his carrying out his threat. Ibid. 

7. Same-Trial Jtidge-Mi~tria1-~4ppeal and firrot--Record.-In capital 
felonies the trial judge has not the same discretion to make a mis- 
trial as in other cases, and to constitute reversible error in  his re- 
fusal to do so the record should disclose how the defendant was 
unduly prejudiced. I t  is not reversible error for the court below to 
refuse to make a mistrial of the case because a child of one of the 
jurors was accidentally killed during the trial. Ibid. 

8. Evidence-Prerneditcctio~f-Question for  Jury.-The deceased, while on 
the train with I,., had a difficulty with him and struck him. L. con- 
tinued to curse the deceased, and the prisoner appeared to be inti- 
mately associated with L., to sympathize with him, and had evidently 
prepared to take his part, having pulled out his pistol, shifted it from 
one pocket to another to  have it "morc handy," and gone out on 
a platform to a station where the train stopped, looked at the cars ' 
and brandished his pistol. Thereafter, when he fired the fatal  shot, 
he reached his arm over the shoulder of another person and snapped 
his pistol several times before i t  fired: Held, there was sufficient 
evidence of premeditation and deliberation to sustain a verdict of 
guilty of murder in  the first degree. 8. v. McDowell, 563. 

9. Barme-Imtl-uctions-Evidence-Revenge.- prayer for special instruc- 
tions embodying in part a correct proposition as  to the findings of the 
jury on the question of murder, but also susceptible to the construc- 
tion that,  if the prisoner fired the fatal  shot for revenge for  the  treat- 
ment his companion had received, i t  would only be murder in  the 
second degree, is erroneous. Ibid. 
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NAMES, SAME 01:. SIMILBIL See Corporations, 5. 

NEGLIGENCE. 

1. Railroads - Loygirzg Roads - Proaimate Causc-Damages.-When the 
trains upon logging roads of defendant a re  operated by steam or 
other mechanical power, the employees engaged in operating its trains 
a r e  required to keey, a careful and continuous outlook along its track, 
and thc defendant is  responsible for injuries resulting as  the proxi- 
mate consequence of negligence in the performance of this duty, 
whether in  remote or populous localities. Sr~zc.ycr 0. h'. E., 24. 

2. Contributor @ Negligence - Emplover und Employee - Defective AppTi- 
anccs-Assunrption of Risks.-The care required of the employer in  
keeping his machinery, etc., in  a reasonably safe conclitiol~ for  the 
protection of those employed to perform a stated service does not 
extend, and no liability attaches to a n  act done by a n  employee of his 
own volition, outside of the scope of his employment, whereby he was 
injured by a defcctive machine, for therein the employee assumes all 
risk of injury. Patterson v. Lumber G'o., 42. 

3. Same-1nstructior~s.-It is  error in  the court below, upon proper evi- 
dence, to refuse to instruct the jury that  where a n  employee under- 
takes to do a n  act outside of the scope of his employment the master 
is not negligent, and if the jury find from the evidence that  plaintiff 
was thus acting when injured, they will answcr the issue a s  to  negli- 
gence "No." Ibid. 

4. Evidence-Contr%butor2/ Negligence-Noris~it.-~L motion for jud,gment 
a s  of nonsuit will not be allowed when there is  evidence tending t o  
show that  the plaintiff, a n  employee of defendant company, while in  
discharge of his duties, attempted to board a car, next to the engine, 
of defendant's slowly moving t rain;  that  the engineer saw him ap- 
proach, and could have seen him in the act of boarding the car, and 
a t  that moment opened the throttle of the cngine "and made a jerk," 
causing him to fall under thc car and sustain the injury. Such evi- 
dence is sufficient to sustain a verdict that  the defendant was negli- 
gent, and does not establish contributory negligence a s  a matter of 
law. Daniel u. R. E., 51. 

6. A!ia?-itime Law-Stccte Courts-Pmctice.-In a n  action for damages i n  
the State courts for injuries received by one vese l  in  collision with 
another, alleged to.have been caused by the negligence of the other, 
the rules obtaitling in courts of admirality in such cases do not apply. 
Smith v. R. R., 95. 

6. Same - fividcnee - Only Cazcse-Nonsuit.-\Vhen i t  appears that  the 
vessel of plaintiff' company altered its course in a fog in a manner not 
to  have been anticipated or foreseen by the officers i n  charge of de- 
fendant's vessel. so a s  to unexpectedly bring the vessel of the former 
across the bow of the latter, each hearing the fog signal of the other, 
and the officers on the defendant's vessel reasonably believing there- 
from that  plaintips vessel would pass in  ample water for the pur- 
pose, and, upon the first opportunity to see the danger, did all  that  
was possible to aroid it, the unexpected change of course by plaintiff's 
vessel is the proximate cause of the injury, and a motion a s  of nonsuit, 
upon the evidence, should have been allowed. lbid. 
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7 .  Bame - On171 Cause - Contributory Xegligence - Last Clear Chance.-- 
When defendant's vessel, in a fog, was exceeding the speed prescribed 
for such conditions, but the unexpected and unforeseen change of 
course of plaintiff's vessel was the direct cause of the injury, the issue 
upon "the last clear chance" does not arise, there being no element of 
negligence or "continuing negligence on the part of the plaintiff." 
Ibid. 

8. Sidewalks-Ditches-Warning Signals.-It is the positive duty of mu- 
nicipal authorities to keep the public streets in a reasonably safe con- 
dition for the use of pedestrians. The city is liable in damages to 
the plaintiff, who, being accustomed to use its sidewalks in going to 
and from her work, passed in the morning, and, repassing in the 
evening about 8 o'clock, was injured by falling into a ditch which 
had been dug across the sidewalk in the intervening time by a con- 
tractor for a private person, with notice to  and permission of the 
city, and left without lights, warning signals or signs at ,  near, or 
upon the ditch. Kinseg a. Kinston, 106. 

9. Same - Sidewalks - Ditches - Permit-Warning Signals-Liability of 
0zonar.-While a private person is liable to pedestrians for his negli- 
gence in permitting a ditch dug across the public sidewalk of the city 
to remain after nightfall without lights or other warnings, the city 
is  also liable for negligence when, after granting the permit, i t  fails 
to exercise proper supervision and inspection. Ibid. 

10. Same-Permit-3-otice-Questions for  Court - Knowledge, E~pressed,  
Implied-Character of Work.-While the question of knowledge upon 
the part of municipal authorities is usually one to be determined by 
the jury, when there is no conflict of evidence it  is proper in certain 
cases for the judge to hold as  a question of law that  notice was given. 
When i t  is admitted that defendant city issued its permit authorizing 
a private person to dig a ditch across its public sidewalk, its authori- 
ties a re  expressly charged with the knowledge of the character of the 
work, and its possible dangers to those of the citizens who should use 
the street, especially after nightfall. Ibid. 

11. Railroads-Duty of Employer-Competent Assistance-Ordinary Care. 
I t  was the duty of defendant railroad company to furnish the plaintiff, 
i ts engineer, a competent person to assist him in fixing his locomotive, 
the engineer acting under the instruction of the defendant, and such 
assistance being necessary from the character of the work being done; 
and the defendant is liable in damages when the assistant fails to 
exercise reasonable or ordinary care to prevent a n  injury, such failure 
being the proximate cause of the injury. Horton v. R. R., 132. 

12. nailroads - Duty to Passengers - Platforms-Ingress and E g r e s 8 . A  
railroad company owes a duty to its passengers to  keep its depot plat- 
forms used by them as a means of egress and ingress, free from 
obstructions and dangerous instrumentalities, especially a t  a time 
when i ts  passengers are  hurrying to and from its cars. And i t  is 
responsible for the actionable negligence of a newspaper porter in 
carrying a truck of newspapers to the train, when it customarily per- 
mitted such to be done if the papers were sent to  the train too late for 
its own employees to reasonably handle them, not being compelled to 
receive them under such circumstances. Mangum v. R. R., 152. 



INDEX. 

NEGLIGENCE-Cofitinued. 
13. Railroads-Baggage-Sale, Purpose of-Negligence, Gross or Willful.- 

Articles carried in  the trunk of a passenger for the purpose of sale a re  * 

not bagqage for  which the railroad is chargeable, except only in  tort 
a s  a gratuitouv bailee, for gross negligence or willfulness. Brick v. 
Id. R., 203. 

14. Sunze-Baggage-Use/' of Ticket-Bailce, Gratuitous-Negligence, Gross 
or Willful.-The carriage of personal baggage is  incident and personal 
to  the user of the ticket. Generally, where the user was not the 
owner of the baggage, arid the owner was not traveling with him, the 
carrier, without knowledge and acceptance of the co~lditions, is  not 

'liable to  the latter, except a s  a gratuitous bailee, for gross negligence 
or willful injury. Jbid. 

15. Parfics.-The owner can maintain a n  action against the carrier for 
gross negligence or willful injury, causing the loss of articles in the 
trunk of the user of the ticket. Ibid. 

16. Railroads-Running Switch.-Making a running switch is not negli- 
gence per se on the part of the employer having the employee to  make 
it, when the detached moving car has a brakeman on it and is under 
control. Allen v. R. R., 214. 

17. Eafety Appliances-Evidence-hionsuit.-me master is responsible for 
damages for allowing a safety appliance used in connection with dan- 
gerous machinery to remain in  such condition a s  to  be ineffectual, 
when he had actual or constructive knowledge thereof. It was error 
in  the court below to sustain a motion for judgment a s  of nonsuit 
upon evidence tending to show that  plaintiff was injured by his sleeve 
catching in cogwheels or grooves of a machine, which could have been 
prevented if the "shifter" used for stopping the running machinery 
had been in proper condjtitm; that the "boss" or manager of the 
machinery room had been several times notified thereof; that the 
plaintif€ continued to work with knowledge of the defect. Sibbert v. 
Cotton Mills, 308. 

NEGLIGENCE, GROSS OR WILLFUL. See Negligence, 13, 14, 15. 

NEGOTIAELE INSTRUMENTS. 
1. Contract-Vendor and Vendee-Conditional Bale-Purchaser for  Value. 

A pafty to a contract will not be permitted to  plead his own act or 
fault, which has prevented the performance thereof by the other 
party, in  order to defeat the latter's recovery. \&%en the vendee of 
goods gives to the vendor an unconditional promise to  pay therefor in  
the form of a negotiable note, and executes a n  agreement, in  effect a 
conditiowal sale, to secure the payment of the note, the vendor, a t  the 
request of the vendee, retaining possession of the goods, which were 
afterwards destroyed by fire while in his possession, without fault 
on the part of the vendor, the g o d s  a re  constructively in the psses -  
sion of the vendee under and during the terms of the conditional sale, 
and he cannot &set his note in  the hands of a n  innocent purchaser 
with the value of the goods thus destroyed. Whitlock ?I. Lujmber 
Go., 120. 

2. Past  Due - lndorsenzent - Secur;ities - Title.-Y. held the note of H., 
secured by mortgage on land. H. subsequently conveyed the land to 
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NEGOTIABLE INSTRUMENTS-Continued. 
B. by a n  absolute deed, and obtained a receipt in full. Y. retained 
possession of the note and mortgage, the latter remaining uncanceled 
of record. On the same day Y. conveyed the land to V. by deed, recit- 
ing a consideration followed by a provision that all thereof which had 
not been paid should co,nstitute a lien on the land. Thereafter Y., for 
a valuable consideration, executed a promissory note to  plaintiff, and 
indorsed a s  security therefor the note, then past due, he held of H. 
secured by the mortgage: Held, in an action to recover of the defend- 
an t  V. the balance due on the purcliasc price of the land described in 
the H. mortgage, that, in equity, the indorsement of Y. to  the plaintiff 
of the note of I-I. passed the title to the note, with thc right to the 
mortgage security a s  a n  incident. Smith v. Godwin, 242. 

3. Principal and Burety-Indorso- Without Knowledge.-A. and B. s i ,~ed a 
negotiable note apparently a s  joint principals, when, in  fact, the latter 
was surety for the former. Appellant signed the note by writing his 
name across the back, with the word "surety" underneath: Held, in 
the absence of any evidence that  appellant knew of the relation be- 
tween the makers, lle was surety for the two, and that  surety B. could 
not compel contribution. Uar~lc v. Burch, 316. 

NEWSPAPER ARTICLES. See Evidence, 31. 

NEW TRIAL. See Appeal and Error, 6. 

NONPERFORMANCE. See Contracts, 12. 

NONRESIDENT DEFENDANT. See Estoppel, 3. 

NONSUIT. See Evidence, 4, 9, 11, 18, 2 3 ;  Limitation of Actions, 7, 8. 

NOTICE. See Bankruptcy, 8 ; needs and Conveyances, 1 ; Negligence, 10. 

NOTICE O F  NON-LIABILITY. See Partnership, 1. 

NUISANCE. 
1. Railroads - Trustees of Church -Permanent Damages.-An action by 

the trustees of a church for permanent damages against a railroad 
company, caused by the propinquity of its terminal and depot to  the 
church, and the manner of its use, will not lie, whether the railway 
company acquired the property by purchase or condemnation proceed- 
ings. Taulor v. R. R., 400. 

2. Same - Damages - Lawful Exercise of Rights-Specific Allegations- 
Demuwcr.-Personal interest and comfort must yield to  public neces- 
sity or convenience, and the lawful operation of a railway, with rea- 
sonable care, is not a n  actionable nuisance. Therefore, a demurrer 
will be sustained to a complaint which does not point out in  a specific 
manner the particulars wherein the defendant has exceeded its legal 
or chartered rights. Ibid. 

3. Same.-A demurrcr will be sustained to a complaint in  a suit brought 
by the trustees of a church against a railroad company, alleging that 
the defendant, in the use and operation of its railroad a t  its terminal, 
wantonly and negligently created and maintained its terminal and 
premises, contiguous to  plaintiff's lot on the opmsite side of the 
street therefrom, so a s  to  greatly endamage the church and manse 
and to render them less valuable as  a place of worship and residence, 
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NUISANCE-Contiv~zhtd. 
without specifying any act which the 'ailroad did not have the lawful 
authority to do, or that  i t  needlessly and heedlessly caused the acts 
complained of. lbid. 

4. Same - Damages - Trustees of Church - Uarnagcs to Pastor, etc.-In 
suit by the trustees of a church against a railroad company for the 
improper use of its terminal or depot a t  or near the manse of the 
c2Burch, no recovery van be had for any physical sudering upon the 
part of their pastor, his family or the individuals composing the con- 
gregation. Ibid. 

5. Same - Streets - Obstr uction-15crr~edy of City-Remedy of CBtixen.- 
The act of obstructing a street, which is a public highway, by one 
building a fence across it, is a n  indictable nuisance, and abatable 
both by the proper town iruthorities and by the person who is annoyed 
or injured by it. Therefore, when, under a n  indictment for removing 
a fence surrounding a yard, etc. (Revisal, sec. 3673),  there is evidence 
on the part of the defendant that  he was a town marshal, duly acting, 
after notice, under a n  order from the proper authorities of a town 
h a ~ i n g  the power bx i ts charter to remove it ,  and there is also evi- 
dcnce that  the marshal had personally the right to  remove it, irre- 
s p e c t i ~ e  of the order, and that  the strcet had bwn dedicated, it was 
error in the court below to direct a verdict against the defendant. 
8. v. G'odwm, 461. 

OCJECTIOKS AND EXCEPTIONS. See Evidence, 5 ;  Appeal and Error, 7 ;  
Removal of Causes, 2. 

OELIVION O F  OFFENSE. See Lynching, 1. 

OBSTRUCTION. See Nuisance, 5. 

OFFENSE. See Evidence, 50, 561. 

OPINION. See lnstructions, 9, 21. 

"01'INION IWIDENCE." See ICvidence, 27. 

OPTIONS. 
1. Pzwchase Price-Intcrest Rate-Contract.-When a sale under mort- 

gage securing a bond bearing 8 per cent interest is made under the 
power of sale, and the purchaser, who has taken the title, gave a n  
option thereon, the basis of the present action, the purchase price 
stipulated for in  the option bears only 6 per cent, the lawful rate of 
interest, in the absence of express agreement for a smaller sum. 
Alston u. Goanell, 1. 

2. Lands-Contract to Convey-Betterments-l~mocent lJurchasers.-Gen- 
erally the successful claimant for permanent bettel-ments put upon 
land of another holding superior title must be a n  innocent person 
who made the expenditures in good faith, believing a t  the time, and 
having reasonable ground to believe, that  he was the true owner. 
When, under the contract between the parties, the defendant was t o  
remain in  possession for a stipulated time and expend a definite sum, 
and no more, for improvements, he cannot recover a sum expended 
therefor, after the time limited, in  excess of the amount authorized 
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OPTIONS-Continued. 
by the contract, and with notice that  the one holding the superior 
right intended to assert it. (Gillis v. Illartin, 17 N. C., 470, cited and 
distin,wished.) I bid. 

3. Deeds urcd Conue?/wnces - IJcso'iption - Etraud.--When i t  is properly 
established by the verdict of the jury, in a n  action to set aside a deed 
of standing timber, that fraud or deceit was practiced upon plaintiff, 
a n  ignorant man, uaable to read or write, induced by false and fraud- 
ulent rrpresentatiorls of defendant a s  to  i ts  contents, making plain- 

.. tiff' believe that it was in accordance with a n  option thereof thereto- 
fore obtained from him, but was, in  fact, a conveyance to defendant 
of a much larger amount of timber, the evidence of fraud and deceit 
is  sufficient, and the judgment will not be disturbed. Modlin v. 
E. R., 218. 

ORDINANCES. 
l'tcxation-Sepccratc Properties.-Under a town ordinawe imposing a sep- 

arate  t ax  upon two distinctive classes of sawmill property connected 
by steam pipes, each is subject to  its appropriate tax, though owned 
and operated by the same corporation. Washington v. Lumbet' Go., 13. 

ORDINARY CARE. Scc Negligence, 11. 

OUSTER. See Trusts and Trustees, 2, 3. 

OUTSTANDING RIGHT. See 1)eeds and Conveyances, 3,  6. 

PAID-UP POIJCY. See Insurance, 5. 

PAROL EVIDENCE. See Evidence, 21. 

PART PAYMENT. See Contracts, 12. 

PARTIES. See Attachments, 1. 3. 
1. lteneficia?ics of Litigated E'und.-The joinder of unnecessary parties, 

cithcr plaintiff or defendant, is immaterial, save only a s  it may affect 
the matter of costs; and when, upon application of the defendant. 
parties defendant are  made who a re  beneficiaries of a fund in litiga- 
{ion, it is best, for the due administration of justice, that  they should 
be before the court when the title to the fund is settled. Ormond u. 
Tns. Co., 140. 

2. Same-Assignm~nt of Zntc~-est-Tt~suran~~-Po1icics.-To effect an as- 
signmcnt of a. policy of insurance, no particular form of words is 
essential, and such results when thcre is substantially a transfer, 
actual or constructive, with the clear intent a t  the time to part with 
all  interest in  the thing transferred, with a full knowledge by the 
transferer of his rights. Ibid. 

3. Ramc - Declamtior~s -- '1 sszgnmew1 of Polic!] - Carccellntion - Paid-up 
J'olic?~-Euidettce.-r)eclarations of p1:rintiff's testator indicating that 
he did not care to pay premiums on a policy of insurance on his life 
any longer, and that he " t u r n d  over" the written policy and interest 
therein to his four children named, who agreed to and did pay the 
premiums thereafter, are  competent evidence against the executor. 
And letters written by the insured to the insurance company, practi- 
cally directing tlw company to cancel the policy and to issue a sepa- 
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rate  paid-up policy to said children, naming them, are  clear proof of 
a n  assignment or surrender of a l l  the testator's interest therein, when 
the testimony is not conflicting. Ibid. 

4. Z'rocedure-Ahatemat-lleath XuggesteGP?'ocess-Itep,.esentatives.- 
A judgment is necessary to abate a n  action, but the Court may, ex 
mcro motu, enter judgment when i t  appears thilt plaintid failed for a 
ycar to  prosecute his action against the "reprcsentativcs or successors 
in  interest" of the original defendant, whose death has been sug- 
gested-Revisal, see. 415 (1) -though the record, under Revisal, secs. 
437-8, shows there had been no discontinuance of the action. Roger- 
son v. Leggett, 7 .  

1 PARTNERSHIPS. 
Btatement - Credit Given - Gotice of Nonliabi1ity.-When defendant, in  

response to a n  inquiry from a mercantile agency, writes i t  that  he 
was a member of a certain firm, i t  is error in the court below, in  a n  
action against defendant as  a partner for goods sold and delivered to 
the firm, to  exclude evidence that  he afterwards gave notice t o  the 
authorized agent of such agency, and three months bcfore plaintiff 
advanced credit upon the strength of the letter, that  i t  was a mistake, 
that  he was not a member of the firm and would not be responsible 
for credit given it. Drewry v. McDougall, 285. 

PARTY IN INTIOREST. See Constitutional Law, 11. 
I 

PASSENGERS, DUTY TO. See Railroads, 9. 

PAST DUE. See Negotiable Instruments, 2. 
! 

PENALTY. See Corporations, 2, 3. 

PENALTY STATUTES. 

1. Railroads-Transport-Time Computed.-Under Revisal, see. 2632, the 
time in which railroads shall transport freight shall be computed by 
excluding the first day and including the last, except when the last 
day falls on Sunday. Davis v. R. R., 207. 

2. flame.-Though Revisal, see. 3~84544, prohibits freight trains from run- 
ning on Sunday within certain hours, Revisal, see. 2@2, does not 
exclude Sundays from the reasonable time in which railroads a re  
given to transport freight, except when Sunday is the last day i n  
computing the time. Revisal, see. 887. (The time allowed, under 
Revisal, see. 3632, whcn not necessarily taken for the specified pur- 
poses, discussed. ) Thid. 

3. Bame--Intermediate Points.-An "intcrmediate point" for which time is 
allowed under Revisal, sec. 2W2, in transporting freight is only where 
the freight is transferred to another road. Ibid. 

4. Railroads - Transport - Evidence -Burden of Proof - Instructions - 
Questions for  Court.-When i t  is admitted that  certain articles were 
received by defendant, to  be transported aqd delivered t o  plaintiff, 
the party aggrieved, both points being in the State, the distance sep- 
arating them 58 miles, with but one intermediate point between the 
place of shipment and destination, and that  they were not delivered 



to plaintiff within twenty-one days, without explanation, the court 
should instruct thc jury, a s  a matter of law, that the delay was un- 
rcxsonable. lVatsor~ v. R. R., 236. 

5. S'an~c.-When thc initial carrier delivers goods to  i ts  connecting car- 
rier, necessary for them to be by it further transported to  their 
destination, and a n  unreasonable delay occurs, without 'evidence as  
to which carricr was responsible for the delay, the defendant, the 
initial carrier, is liable for the entire delay, the burden of proof 
being upon it  as the party haviltg thc evidence peculiarly within its 
own knowledge or possession. Did. 

6. Ruilronds - Il'r aylspo? t --Const?-?hetion.-Under Revisal, sec. 2632, the 
two days a t  the initial point are  allowed for the purpose of giving a 
reasonable time to begin the transportation; the forty-eight hours a t  
each intermediate point :ire allowed for the necessary change of cars 
or unloading and loading; and it is  not a reasonable construction of 
the statute to  deduct the clay of the receipt and the day of delivery 
from the time thus fixed. Ibid. 

7. Xume-Sundays.-The time for thc transportation of goods s h i p p d  by 
the defendant carrier, a s  fixed by Revisal, sec. 2&32, is not affected 
by section 2613, prohibiting freight trains to run on Sundays, etc., 
and the intervening Sundays should be counted, especially in a ship- 
ment where the entire distance is not over 48 miles and five days free 
time is allowed. Illid. 

8. Railroads-Failure to Purnish Cars-North Gal-oli?m Corporation Com- 
mission Rules.-The defendant railway company is  not liable for the 
penalty for failure to furnish cars to those who apply in writing or 
make the deposit under Rule 9 of the North Carolina Corporation 
Commission, when thc company is not allowed the four days therein 
specified within which to furnish them, notwithstanding the railway 
company did not furnish them for twenty-three days. McDufle v. 
R. R., 397. 

9. Railroads - Carriers-Principal and Agent-Separate 0fSense.-When 
a n  act of the Legislature prohibits a common carrier from charging 
more than 2% cents per mile for transporting passengers, and in a 
different section provides that  the carrier violating the act  shall be 
liable in  a civil action to  the party aggrieved to a penalty of $500 for 
each violation, and that  the agent violating the act shall be guilty of 
a misdemeanor, prescribing thc punishment, it is discriminative as  
to  the violation by the carrier and the agent, creating a separate 
offense and punishment for each. AS. v. R. R., 496. 

10. Same - Carriers-Ii?nnlty Prescribed-Additional Penalty.-When a n  
offense is  created by a statute not existing a t  common law, and the 
penalty for its violation is  prescribed by the same statute, the par- 
ticular remedy thus prescribed must alone be pursued, for the men- 
tion of the particular remedy makes the latter exclusive. Hence, 
whcn the statute makes the carrying of passengers a t  a greater 
charge than the fare  therein specified unlawful, and a particular 
penalty is  prescribed for its violation, i t  was error in  the court below 
to impose a fine upon the carrier violating the act, a s  for  a misde- 
meanor. Ibid. 
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PENALTY STATUTES-Continued. 
11. Accessory HcJ?i~r, the Pact.-When a statute creates a n  offe~ise not ex- 

isting a t  common law, and imposts a separate anil distinct punish- 
ment ul)on the carrier and its aqent for violating it, the carrier can- 
not be held further liable a s  a n  accessory before the fact to  the act  
of the agent violating the provision of the statute. 8. v. R. R., 497. 

PEPPER-CORN. See Deeds and Conveyances, 29. 

PERMANENT DAMAGES. See Damages, 3. 

PEIRMIT. See Negligence, 9. 

PERSON OR PERSONS UNKNOWN. See Indictment, 3. 

PLACE OF DELIVERY. See Spirituous Liquors, 2. 

PLATFORMS. See Negligence, 12. 

PLEADINGS. 

1. Evidence-A dmission.-Tt is competent for plaintiff to  put in  evidence 
a s  a n  admission of the defendant a section of the answer containing 
the allegation of a distinct and separate fact relevant to  the inquiry. 
though i t  is o111y a part of a n  entire paragraph, without introducing 
qualifyir~g or exlilanatory matter, irlserttd by way of defensr, which 
does not modify or alter the fact alleged. Sawyer' v. R. 12., 24. 

2. Procedur.~ -- Jomdet. of Acticm - Contract - Tort - An action arising 
upon cwntri~c.t unitctl in thc same complaint with one arising in tort, 
is  not a misjoiuder, and a demurrer thercto will not be sustained 
"where they arise out of the same transaction or are  conncczted with 
the samc subject of action." Revisal, see. 467. Huwh v. Lumber 
Co., 48. 

3. Deeds and Conveyances -Fraud or ~Uistake-Evidcnce.-\VI1e11 plain- 
tiffs claim under a deed, the terms and provisiorls of which a r e  set 
forth in the complaint, in the absence of any averment of mistake, 
they will not be permitted to introduce testimony for the purpose of 
showing a mistake of the draftsman. The samc principle applies 
when the original deed is lost and a substituted one is set out in  the 
complaint. Webb v. Borden, 188. 

4. Samc - Y is fake - COT ?-cctio?&Chain of Title-Question for' J w y . - A  
plaintiff in  a n  action for the recovery of land may, upon proper aver- 
ment and proof of mistake, have a deed in his chain of title cor- 
rected. l 'he facts upon which the equity for correction is based must 
be allowed, to the end that, if denied, iln issue may be submitted to  
the jury. Ibid. 

5. Limitation of Actions-Statute-Ansuicr-Demur'r'e~--Mot t o '  Dis- 
miss.-Under Revisal 1W5, see. 360, declaring that  the objection that  
a n  ilction was not commenced within the time limited can only be 
h k c n  by answer, the bar of the statute of limitations cannot be raised 
by demurrer or motion to dismiss. Oldham v. Ricger, 254. 

6. Same-ilnswct-Admissio~z8-Questiom of L a ~ - ~ 4 p p a ?  ently Barred- 
Defenses.-Where the conlplaint sets out a cause of action which is 
barred, and the facts are  aclmittcd by answer, and the statutory bar 
is pleaded, the court may decide the question a s  a matter of l aw;  but 
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PLEADINGS-Continued. 
where the complaint states a cause of action apparently barred, and 
the answer denies the facts and sets up the bar, the court cannot dis- 
miss on a motion for nonsuit, since, under Revisal 1905, see. 485, a 
plea of the statute does not require a reply; and further, since, under 
section 248, the fact that  the action is not barred on the ground of 
infancy, etc., may be shown by evidence. Ibid. 

7. Pleadings, Parol Evidence of-Nonsruit-Statute of Limitations.-Pam1 
evidence is incompetent to  prove that  a complaint in a former action 
betwecn the same parties which was never filed, and in which action 
judgment of nonsuit was taken, would have alleged subject-matter to 
which the present plaintiff, then defendant, could have set up a s  a 
counterclaim the subject-matter of the present action, and thereby 
repel the bar of the statute of limitatioris. Tomlinson v. Bennett, 279. 

8. Personal Knowledge of Defendant-Answer Insufticient-Judgment.- 
When matters a re  allcgcd in the complaint to  be in the personal 
knowledge of the defendant, a n  averment in the answer thereto that 
he "has no knowledge or information sufficient to  form a belief a s  to 
the truthfulness thereof, and, therefore, denies the same," is  insuffi- 
cient, and judgment can be rendered for want of a n  answer if such 
allegation goes to the cause of action. Streator u. Xtreator, 337. 

9. Samc-Amendment.-The refusal of the trial judge to permit an amend- 
ment to a defective answer is not reviewable upon appeal. Ibid. 

10. Same-Issues.-Issues not raised hy the pleadings a re  properly refused. 
Ibtd. 

11. Same - Additional Issues - Dzscretwn of Cout t.-Additional issues, 
proper for the full elucidation of the case, may be submitted in  the 
discretion of the court, and, when framed late and counsel given full 
opportunity to discuss them, there is no reversible error. Ibid. 

12. Corporations-Same or Similar Names-injunctions.-While it is un- 
necessary to  allege actual fraud, a corporation cannot successfully seek 
injunctive relief against another corporation of the same or similar - name for alleged irremediable injury arising from the use of the 
name by the latter company, in the absence of allegation that  its 
corporate rights, for which i t  invokes protection, were in existence, 
or that  i t  carried on business in accordance therewith, before the 
defendant committed the wrongs complained of, by carrying on busi- 
riess in  this State under such name. Tobacco Go. o. Tobacco Go., 367. 

13. Same - Domcstioat%ng Act - Collateral Action - 8uit  by State.-The 
plaintiff corporation cannot successfully seek aid by injunction against 
the defendant, a foreign corporation doing business i n  this State 
under the same or similar corporate name, under the allegation that 
defendant has not complied with the statute by filing its charter and 
becoming a domestic corporation, a s  such is collateral to  the action 
and determined only by the State in  a direct proceeding. Ibid: 

14. Practice-Demurrer Ore Tenus-Suprernc Court.-A demurrer ore tenus 
that, upon the allegations of the complaint, the plaintiff is not enti- 
tled to  the relief sought, may be originally made before the Supreme 
Court. Ibid. 

15. Damages-Lawful Exercise of Rights-Nuisance-Specific Allegations- 
Demurrer.-Personal interests and comfort must yield to public 
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necessity or convenience, and the lawful operation of a railway, with 
reasonable care, is not an actionable nuisance. Therefore, a demurrer 
will be sustained to a complaint which does not point out in a specific 
manner the particulars whcrein the defcndant has exceeded its legal 
or chartered rights. Taylor v. R. R., 400. 

16. A'ccme.-A demurrer will be sustained to a complaint in  a suit brought 
by the trustees of a church against a railroad company alleging that 
the defendant, in the use and operation of its railroad a t  its terminal, 
wantonly and r~egligently created and maintained i ts  terminal and 
premises contiguous to  plaintifC7s lot on the opposite side d the street 
ther~f rom,  so as  to greatly endamage the church and manse and to 
'ender them less valuable a s  a place of worship and residence, with- 
out specifying any act which the railroad did nut have the lawful 
authority to do, or that i t  needlessly and hcedlessly caused the acts 
complained of. Ibid. 

POLIClC POWERS. Sce Constitutional Law, 2. 

POLICIES. See Insurance, 4. 

POSSESSION. See Deeds and Conveyances, I. 

POSSESSION O F  RES. See Banlrruptcy, 9. 

POWER O F  UOURT. See Questions for Court. 
1. Vevdict, Set  Aside-Issue, Irrelevant.-It is not error in  the court below 

to set aside a verdict on a n  issue irrelevant to the inquiry. Smith v. 
Godwin, 242. 

2. Discretion-Eacessiue Damages--Appeal and Error.-It is discretionary 
with the trial judge to set aside a verdict for excessive damages, and 
his acts thereupon a re  not reviewable on appeal. (Wallace v. IZ. R., 
104 N. O.,  452; Rum% v. It. R., 142 K. C., 129, cited and approved a s  to 
a charge to the jury upon the question of damages). Boney v. R. R., 
24s. 

3. l7ct~(7ict, Xrt Aside-Rec0r.d-Eeasorb NufficienL-When the court below 
sets aside the rerdict of the jury for a n  insufficient reason, it is 
immaterial upon appcal when the record discloses another and valid 
reason therefor. Mctal Go. v. R. R., 293. 

4. Cou~ts-Tcrn?sE.~ter~sion of ll%mc.-The trial judge has the power to  
extend the time bcyond that  limited for thc term by statute when 
such is necessary to develop all the facts in the case then being tried. 
S. v. R. K., 496. 

5. I~tstrzcclions-Opi?tio?l.-1t was error for the court below, in  instruct- 
ing the jury, to charge, "if they believed the cvidencc they would 
return a verdict of guilty," such being an expression by the court 
prohibited by Revisal, see. 535. The groper manner is to  instruct 
them, "if they find from the evidence" a certain fact or facts to be 
truc, then the defendant is guilty or not, as  tlir case may be. 8. v. 
E. lt., 570. 

PRACTICE. Sce Procedure. 
1. hkidcrzer. - Hc~?rt&less B t  r o ~  - fnstt z~~t%ous.-When a paper-writing 

offered in e\idence was excluded by the c20urt, but the matter was 
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PRACTICE-Contiumed. 
rcwpened upon the argument by plaintiff's a t t o r n ~ y  with the consent 
of the court, and its contents stated by him, this does not constitute 
reversible error when the court instructcd the jury riot to consider 
the contents of the !raper nor the statement of counsel relative 
thereto. Br&woe ?;. Parker, 14. 

2. Mariliw~e Law-State Courts-Neg1igem.-In a n  action for clamages 
i11 the State courts for injuries rcccivecl by one vessel i n  collision with 
another, alleg(>d to have becn caused by the negligence of the other, 
the rules obtaining in courts of admiralty in such cases do not apply. 
Bmith u. R. R., 98. 

3. Process-Service-Wl'ong P a r t g 4 u d g m c n t  by Ilefazclt-Remedy.-The 
defendant was ejwted from i~ piece of land by virtue of final process 
issued on a judgment by default, the original process having been 
served on a different nian of the same name; the real defendant never 
entered a n  appearance, arid had no knowledge of the pending action 
until the service of the writ of possession upon him: Held, (1) the 
judgment is absolutely void, (2)  and may be set aside, on motion 
of defendant, or treated ils a nullity. Flowws v. King, 234. 

4. Same--Judgment Set Aside-Merits.-When i t  is made to appear that 
the judgment against defendant is  void by reason of an entire lack 
of jurisdiction of the party, he is  entitled to have i t  set aside without 
proof or suggestion of merit. Ibid. 

5. Appeal and Et-ror-Motion to Correct Opinion-Res Judicata.-When 
matters on appeal from the Superior Court have becn passed upon by 
the Supreme Court, this Court, upon motion to reikamine the entire 
record and modify the decree, has no power to amend or modify the 
Enal decree after its opinion has been certified down. Nelso?& v. 
Hunter, 335. 

6. Demurrer Ore Tenus-Supreme Court.-A demurrer ore tenus that,  upon , 

the allegations of the complaint, the plaintiff is not entitled to the 
relief sought, may be originally made before the Supreme Court. To- 
huceo Co. v. Tobacco Co., 367. 

7. Appeal and Error-Case-Bervice.-The Supreme Court will not con- 
sider a case on appeal when i t  does not appear to have been served 
upon opposing party and no case on appeal appears in the record- 
proper. 8. v. Lewis, 585. 

PREME'DITATION. See Murder, 1, 8. 

PRESUMPTION. See Adverse I'ossession, 2 ; Deeds and Conveyances, 2 ; 
Evidence, 10. 

PRINCIPAL AND AGENT. 
1. Deeds and Convryanees -Equitable [I'itle - Registration - Notice - 

K~%owledyc-PossessiorL.-Wllcn a n  agent, having a power of attorney, 
makes a conveyance of land, inoperative for want of formal execu- 
tion in  the name of the principal, and the grantee claiming under 
the deet! enters into and remains in  the undisturbed possession 
thereof, the principal asserting no claim to the land and not repudi- 
ating the deed for a term of years, the deed, thus executed, will be 
enforced in equity us a n  agreement to convey. Rogersorz u. Lt'ggatt, 7. 
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PRINCIPAL AND AGENT-C'ontinued. 
2. Considc~-a tion. I t s  Applzcatiov~.-When, under a power of attor~ley, i t  

appears that  the agent was authorized to make a conveyance of the 
land of the lwincipal, the grantee is not required to scc to the appli- 
cation of the purchase money. lbid. 

3. bnd%sclosed P r i u ~ c i ~ ~ a l  - Contracts - Specific Per-fovmancc.-When a n  
agent vested with authority to sell land to a designated person, who 
is  buying for a n  undisclosed principal, contracts to do so, the undis- 
closed principal may claim all the rights of his agent not prejudicial 
to the seller, and enforce the specific performance of the contract. 
The sellcr cannot refuse to perform such contract when the personality 
of the purcabaser is not the ground of the refusal, but that he  could get 
a higher gricc. Nzcholson v. Dover, 18. 

4. Vendor a ~ r d  Tendec-C'hange of Agent-Contract-Q?~estioqz f o r  .Juru.- 
When the plaintiff has bought for cash of the defendant, through his 
broker, certain goods for prompt delivery, of which only a part were 
actually delivered, and suit is  brought for the balance, and the de- 
fense is that, subsequent to the sale, the plaintiff made a separate 
arrangement with the broker, 21s his agent, for the delivery of the 
goods, the qucstion raised is one of fact, and under conflicting evi- 
dence the verdict thereon will not be disturbed. Rtric1,Zand v. Per- 
ki?w, 92. 

5. Borrowc,d Mow?/  D v  Agejrt-Rutificr~tion.-A person dealing with a n  
agent of limited powers nlust gci~crallg irlquirc as  to  the extent of 
his authority. When the principal authorizes his agent, who con- 
ducts a mercantile business for him in a different town, to buy goods 
only for cash, and furnishes the means therefor, he is not responsible 
for the full amount of moneys borrowed on a note made in his name 
by his agent for the purposes of the business. Xwirzdell v. Latkam, 
144. 

6. Same-1tat i f icat io~Er~owl~dge.-Whel~ a n  agent conducting a mer- 
cantile businesh for his principal, with authority only to buy for 
cash, the means being furnished therefor, exceeds his authority and 
borrows money on a note made by him in the name of his principal 
for that purpose, i t  is riot alone suficient that the principal receives 
the use and benefit in  the husiness of the money thus borrowed to 
amount to  a ratification of the full amount of the debt, but it must 
be further shown that thc principal knew that the agent had thus 
violated his instructions. Q u ~ r e ,  whether the creditor can recover the 
reasonable value of the benefit derived from the loan. Ibid. 

7. Same-Principal's Credit-Speculatiou~.-An agent, without the knowl- 
edge of the principal, cannot use the credit of his principal in  buying 
flour on t h d r  joint account for the purpose of speculation. Ibid. 

8. Same-Eoidence-Ci?.curnstance.-When a n  agent, with limited power 
to buy goods for cash for his principal, who furnished the means 
therefor, exceeds his authority by buying upon a credit, his borrow- 
ing money upon a usurious rate of interest is, a t  least, a circum- 
stance to be considered by the jury upon the qucstion of knowledge 
upon the part of the one thus lending the money. Ibid. 

9. bcro1cc.r-Employment a t  WildTer-r?bination.-When there is no definite 
time fixed for the employment to sell land upon a commission, either 
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PRINCIPAL AND AGENT-Continfled. 
party has a right to terminate the agreement a t  mill, subjevt to the 
requirement of good faith under the agreement and a sale made in 
pursuance of its terms. Trust Go. v. Adams, 161. 

Same - Employment a t  TVildContraet-il1ermsSC~)rnmissions.-When 
a real estate broker undertakes to sell the land of his principal under 
the agreement that such sale should be for cash, to  entitle him to 
his stipulated compensation he must find a purchaser able, ready, 
and willing to  complete the purchase upon the specified terms before 
the principal elects to terminate the agreement, no specified time 
having been provided therein. Ibid. 

Same-Good Faith.-When a real estate agent or broker who under- 
takes to  scll the land of his principal for  cash, the time therefor not 
being fixed, has  found a purchaser able, ready, and willing to  comply 
with the terms of instruction to sell, i t  is the duty of the agent or , 
broker to  report such facts to his principal and act  in good faith with . 
respect to  his agency. Therefore, when the broker o r  agent endeavors 
to  get better terms of payment from his principal, fails to  do so, and 
the laud is withdrawn from sale, he is not afterwards entitled to 
insist upon the sale, or to  have his commissions, upon subsequently 
informing the principal that  the sale was eflected in accordance with 
the terms of his instructions. Ibid. 

12 Evidence - Misrepresentcctions - Qucstaon fol- Jury  -Fraud - Opin$om 
E'cpresscd.-TJpon evidence that  plaintiff's agent induced the agent 
of defendant by false and fraudulent misrepresentations t o  buy cer- 
tain metal or steel, called "metalose," a s  being preferable to  metal or 
steel used by defendant in a limited way;  that  defendant's agent 
was one of limited authority, and ignorantly purchased a greater 
quantity than defendant's business and his authority a s  such agent 
would justify, of which plaintiff's agent had notice: Held, (1) it 
was error in  the court below to direct a verdict against the defendant 
upon a n  appropriate issue of f raud ;  (2) such direction was a n  ex- 
pression of opinion by the court, prohibited by Revisal, see. 535. 
Metal Co. v. I<. R., 293. 

13. Limited Authority-Question for ,Jury-Instrz~etions Construed.-De- 
fenilant's prayer for spccial instructions a s  to the authority of its 
agent should have definitely required the jury to  find what was the 
extent of the agent's authority--that is, whether limited or unlim- 
ited; and if the former, whether under the circumstances of this 
case the plaintiff was notified thereof; but if by a reasonable con- 
struction i t  embraces theqe features, it will be regarded a s  suficient. 
Ibid. 

14. PUT chascv for  Value - Considel ation - Immoralit?/ o r  Illegality.-The 
jury having found that defendant Fuller was a purchaser in  good 
faith, for a valuable consideration, without notice, of a cashier's check, 
procured from defcndaut bank by plaintiff's agent in depositing plain- 
tiff's money to his individual credit, the verdict will not be disturbed 
when the evidence of the consideration supports the finding, and 
when there is insufficient evidence of immorality or illegality. Jffg. 
Co. v. BanL, 319. 

15. Corporation-A coil~oration can only act through i ts  agent; and when 
a legislative enactment forbids an act to he done, and provides a 
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PRINCIPAL AND AGENT-Continued. 
penalty for the guilty corporation, and makes the agent liable crimi- 
nally, the corporation cannot be held liable a s  a n  accessory before 
the fact to the act of the agent. R. 9. R. R., 497. 

PltINCIPAL AND AGENT, SEPARATE OFFEXSE. See Penalty Statutes, 
9, 10. 

PRINCIPAL AND SURETY. 
1. Negotiable Instruments - Indorscr Without Knowledge.-A. and B. 

signcd a negotiable note apparently a s  joint principals, when, in fact, 
the latter was surety for the former. Appellant signcd the note by 
writing his name across the hack, with the word "surety" underneath : 
IIeZd, in  the absence of any evidence that  apl~ellarlt knew of the rela- 
tion between the makers, he was surety for the two, and that  surety 
B. could not compel contribution. Bank v. Burch, 316. 

2. Appearance Bond-Failure to Producc PrincipadB8cuse.-The liabil- 
i ty of a surety upon a n  appearance bond is a continuing one until 
discharged by renewal of bond or production and surrender of princi- 
pal. H e  is not released by the principal being drunk and under 
arrest when his case was called in court and continued, and by the 
principal having since become a fugitive from justice under charge 
of a different offense. 8. u. Holt, 450. 

PRIVY EXAMINATION. See Deeds and Conveyances, 36. 

PROBATlE WITH KNOWLEDGE. See Deeds and Conveyances, 36. 

PROCEDURE. See Practice. 
1. Abatement - Parties-Death Xng~este&l~?~ocess-l<ep~'csentatiues.-A 

judgment is  necessary to abate a n  action, but the Court may, ea mero 
mot?&, enter judgment when it  appears that  plaintiff falled for a year 
to prosecute his action against the "representatives or successors in  
interest" of the original defendant, whose death has been suggested- 
Itevisal, sec. 415 (1)-though the record, under Revisal, secs. 437-8, 
shows there had been no discontinuance of the action. Rogerson v. 
Leggett, 7. 

2. game-Actjon-Judgment-Scmi-dormant.-Upon thc suggestion of the 
death of defendant, i t  is the duty of the clcrk to  issue summons to 
the rcprescntativcs or persons who succeed to the rights or liabilities 
of the dcceascd defendant; thc law docs not contemplate that  plain- 
tiff may keep his action in semi-dormant condition until it suits his 
pleasure or interest to  call the heir a t  law into court, whcn by such 
conduct Ire has become disabled to make his defcnse. Ihid. 

3. Blcctim.-When the lands of thc lower proprietor are  damaged by the 
improper drainage of the upper proprietor, he may elcct to  bring an 
action for daniages or proceed under Revisal, see. 39=, et  seq. Rq-is- 
coe u. Parlcer, 14. 

4. P7eaCFiwgs-Joindw of Actiow-Corhtrc~ct-il1ort.-An action arising upon 
contract united in the same complaint with one arising in tort is not 
a misjoinder, and a demurrer thcreto will not be sustained "where 
thcy arise out of the same transaction or are  connected with the 
same subject of action." Revisal, see. 467. Hawk v. Lumber Co., 48. 
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5. Motion in the cause-Independent Action.-TThile an independent ac- 
tion, instituted and prosecuted as  such, will not be treated a s  a m- 
tion in the cause, yet when the pleadings are  called complaints and 
answers, but are, in fact, in  the nature of affidavits in a n  action where 
i t  is evident, from the perusal of the record and papers, that all 
notices issued and affidavits were in the pending cause, and properly 
treated by the parties as  a proceeding in that  cause, and no new action 
was entered, the proceedings will be regarded as  a motion in the 
cause pending. Williams v. McFadyen, 1.56. 

6. Appeal and Error-Motion to Correct Opinion-Res Judicata.-Vhen 
matters on appeal from the Superior Court have been passed upon 
by the Supreme Court, this Court, upon motion to regxamine the 
entire record and modify the decree, has no power to amend or modify 
the final decree after its opinion has been certified down, iVelson c. 
Hunter, F 5 .  

PROCESS. 

1. Procedzwc-Abatement-Parties-Death, Suggested--Representatives.- 
A judgment is necessary to abate an action, but the Court may, em 
mero motu, enter judgment when i t  appears that plaintiff failed for a 
year to prosecute his action against the "representatives or successors 
in interest" of the original defendant, whose death has been sug- 
gested-Revisal, see. 415 (1)-though the record, under Revisal, sees. 
437-8, shows there had been no discontinuance of the action. Roger- 
son v. Leggett, 7. 

2. Q o r p o r a t i o n s J z ~ r i s d i c t i o ~ J u s t i c e  of the Peace-Foreign Defendant. 
The provisions that no process shall be issued by a justice of the 
peace to another county unless there is one or more resident and one 
or more nonresident defendants (Revisal, see. 1447) do not apply to 
foreign corporations. Under Revisal, sec. 1448, summons issued to 
a foreign corporation in another county where i t  has a process agent, 
properly certified under seal of the clerk of the Superior Court, served 
on such corporation or its agent more than twenty days before the 
return day, is valid. Allen-Fleming Co. v. R. R., 37. 

3. Xervice- Wrong Party--Judgment by Default-Remedy-Practice.- 
The defendant was ejected from a piece of land by virtue of final 
process issued on a judgment by default, the original process having 
been served on a different man of the same name ; the real defendant 
never entered an appearance, and had no knowledge of the pending 
action until the service of the writ of possession upon him: Held, 
(1) the judgment is absolutely void, ( 2 )  and may be set aside, on 
motion of defendant, or treated as  a nullity. Flowws v. King, 234. 

4. Name--Merits:-When it  is made to appear that the judgment against 
defendant is void by reason of a n  entire lack of jurisdiction of the 
party, he is entitled to have i t  set aside without proof or suggestion 
of merit. Zbid. 

PROMISE O F  MARRIAGE. See Seduction, 4. 

PROOF. See Evidence, 32; Harmless Error, 3. 
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PROOF, ORDEE OF. 
Mzcrder-Xvid~nce-2't~i(cZ Judge-Diso etion-'4 ppeal and Error.-While 

it is usual, upon trials of homicides, that  the corpus de1ict.c be first 
shown before the evidcuce of thc defendant's guilt, the order of proof 
is  usually left to the sound discretion of the trial judge, and is not 
.reviewable on appeal unless i t  is made to apgjcar that some substantial 
injustice has been done. S. v. Guthrie, 492. 

PROTESTAST. See Vacant Lands, 1, 2. 

PROXIMATE CATJSE. See Contributory Negligence, 1, 8, 9 ;  Xegligence, 1. 

PUBLIC OFFICER. See Constitutional Law, 8, 9. 

PUBLIC SCHOOLS. See Constitutional Limitations, 1. 

PUNISHME'NT, EXCESSIVE. 
A sentence of two years imprisonmcrlt in the county jail is mot excessive 

when the defendant has, in deliberate violation of law, and with the 
evident purpose to persist in  it ,  sold spirituous liquors in prohibited 
territory. S. v. Dowdy, 432. 

PURCHASE PRICE. See Options, 1. 

PURCHASER FOR VALUE. See Contracts, 6 ;  Principal and Agent, 14. 

QUASUNTINE. See Deeds ant1 Conveyances, 4. 

QUESTIONS FOR COURT. See l'owcr of Court; Penalty Statutes, 4. 

1. I'atmit-Notice-linowledgr, Esptvsscd, Impl4ed-Character of Work. 
While the question of kllowlcdge upon the part of municipal authori- 
ties is  usually one to be determined by the jury, when there is no 
conflict of el-idence it  is proper in  certain cascs for the judge to hold 
a s  a question of law that notice was given. When i t  is  admittcd that  
defendant city issucd its permit authorizing a private person to dig 
a ditch ac2ross its public sidewalk, its authorities are  expressly charged 
with the knowledge of the character of the work, and i ts  possible 
dangers to those of the citizens who should use the street, especially 
after nightfall. Kzr~sey v. Kiaston, 106. 

2. ~ a i l t ~ o n d ~ ~ - ~ o n t t i b u t o r ~ ~  Neg1zgence.-When i t  was thc duty of the 
brakeman to bc on top of the cars a s  they were being "shunt~ul" or 
"kicked" from the track onto the switch where they were to  bc 
ldtrcetl, and he jumped from the ground to a moving coal car, next 
to  a shauty, for the purpose of ascending the ladtlcr of the shanty, 
and saw the switchman in t h ~  act of "cutting loose" the shanty, a s  
ordered, artd endeavored to leap upor1 the shanty a s  it was "cut 
loosc," and fell and was injured, this is contributory negligence, and 
will bar recorery in a suit by him against the railroad company. 
Allcn v. It. I:., 211. 

3. Titlc - A dzjerse 1'osscs.stouc - Evidenuc.-Evide~lce of title by adverse 
possession to woodland is not sulliciently definite. certain, and exclu- 
sive to justify a court in holding, as  a matter of law, that such title 
is  established by both the plaintiff's and defendarrt's getting wood 
ant1 straw therefrom for twenty years. ilIcCas7rill v. Walker, 252. 
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QIJES'IXONS F01t COUIiT-Contint~cd. 
4. Ansum- - Admisstons - Plradings - Actions-.lppurently Ratrcd-Ije- 

fcnses.-Wherc the complaint scts out a cause of action which is 
barred, and the facts are  admitted by answer, and the statutory bar 
is pleadrd, the court may decide the question a s  a matter of law ; but 
where the complaint states a cause of action apparently barred, and 
the answer denies the facts and sets up the bar, the court cannot dis- 
miss on a motion for nonsuit, since, under Revisal 1905, see. 485, a 
plea of the statute does not require a reply; and further, since, under 
section 248, the fact that the action is not barrcd on the ground of 
infancy, etc., may be shown by evidence. Oldham v. Ricger, 254. 

5. dfarhslaughter-A'oidence--Charge.-When the evidence tends to  show 
that, without provocation from deceased, the prisoner challenged the 
deccased, "Uon't you come on ;  if you do, I will kill you," and re- 
peated the challenge, the deceased cursed the prisoner and said, 
"You will have to do it, for I am coming"; that  deceascd drew his 
knife, but made no motion or offer to strike, was 6 feet away and too 
f a r  to  strike; that the prisoner fired his pistol and killed the de- 
ceased, the defendant cannot complain that the court below charged 
the jury, if they found the evidence to be true, to  return a verdict of 
manslaughter. 8. v. Walker, 567. 

QUESTIONS F O R  JURY. 
1. Principal and Agent-Vendor and Vendee-Change of Agent-Contract. 

When the plaintiff has bought for cash of the defendant, through his 
broker, certain goods for prompt delivery, of which only a part were 
actually delivered, and suit is mought for the balance, and the defense 
is, that,  subsequent to the sale, the plaintiff made a separate arrange- 
ment with the broker, a s  his agent, for the delivery of the goods, the 
question raised is one of fact, and under conflicting evidcnce the 
verdict thereon will not be disturbed. Btriclcland v. Perkins, 92. 

2. Presumptions -Evidence - Jury.-When the evidence disclosed that 
thc act complained of was induced by those in friendly relations and 
from one in a position of dependence or habitual reliar~ce for advive, 
a presumption of fraud is raiscd a s  a matter of fact, and is alor~e 
sufficient to go to the jury. Balth,rop v. Todd, 112. 

3. Mistake-Correction-Chain of Titl+Pleadings.-A plaintiff in a n  ac- 
tion for the recovery of land may, upon proper averment and proof 
of mistake, have a deed in his chain of title corrected. The facts 
upon which the equity for correction iq based must be alleged, to  the 
end that,  if denied, a n  issue may be submitted to  the jury. Webb v. , 
Bordcn, 188. 

4. Evidence - Prirmpal and Agent--Id ~srepresenttr tions-Praud-Opinion 
E'cpressed.-Upon evidence that plaintiff's agent induced the agent 
of defendant by false and fraudulent misrepresentations to  buy cer- 
tain metal or steel, called "mctalose," as  being preferable to  metal 
or steel used by defendant in a limited way;  that  defendant's agent 
was one of limited authority, and ignorantly purchased a greater 
quantity than defendant's business and his authority a s  such agent 
would justify, of which plaintiE's agent had notice: Held, (1) it 
was error in  the court below to direct a verdict against the defendant 
upon a n  appropriate issue of fraud ; ( 2 )  such direction was a n  expres- 
sion of opinion by the court, prohibited by Revisal, see. 535. Metal Co. ' 
v. IL. B., 293. 

494 
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QUESTIONS FOR JURY-Continued. 
5. Principal and Agent-Limited Authoiitu-Instructions Co?zstrued.-De- 

fendant's prayer for special instructions as  to the authority of its 
agent should have definitely required the jury to find what was the 
extent of the agent's authority-that is, whether limited or unlim- 
ited; and if the former, whether under the circumstances of this 
case the plaintiff r a s  notified thereof; but if by reasonable construc- 
tion i t  embraces these features, i t  will be regarded a s  sufficient. Ibid. 

6. Burden of Proof - Uore than One Conclusion - Directing Verdict.-- 
When the burden of proof is upon defendant, the court cannot direct 
a verdict in its favor a s  a matter of law, when more than one con- 
clusion can be reached upon the evidence by fair-minded men. T a ~ 1 0 r  
u. Security Go., 383. 

7. Inutructions-Malaclatory Charge.-It is  error in  the trial judge to 
charge the jury peremptorily to find the defendant guilty upon a cer- 
tain phase of the testimony, without directing them to pass upon the 
evidence or the credibility of witnesses. The instruction should be 
based upon their belief of the evidence, or, which is in better form, 
upon their finding of the facts in  accordance with the evidence. E. v. 
Godwin, 461. 

8. Assault and Battery-Evidence-Uoti?je.--E~idence is  sufficient to go 
to the jury, of a n  assault and battery, that  witness had known defend- 
an t  for two months; that, while i t  was dark when the assault was 
committed, he "got a glimpse" of him just after the pistol was fired 
(causing the injury) ; that "he took it to be" the defendant, a t  that  
time only fifteen feet from him; by another witness, that, though his 
vision was obscured by the lights of the room in which he was sitting, 
from looking out into the darkness, and, therefore, almost impossible 
to recognize a person upon the outside, he "threw his eyes around" 
immediately after he heard the pistol shot, and saw a person whom 
he "took to be" defendant, who had a pistol in his right hand, or 
something like one-there being evidence of a motive for the assault. 
8. v. Carmon, 481. 

9. Murder-Ruidence-Premed4ation.-The deceased, while on the train 
with L., had a difficulty with him and struck him. L, continued to 
curse the deceased, and the prisoner appeared to be intimately asso- 
ciated with L., to sympathize with him, and had evidently prepared 
to take his part, having pulled out his pistol, shifted i t  from one 

, pocket to another to have i t  "more handy," and gone out on a plat- 
form to a station where the train stopped, looked a t  the cars and 
brandished his pistol. Thereafter, when he fired the fatal shot, he 
reached his afm orer the shoulder of another person and snapped his 
pistol several times before i t  fired: Held, there was s d c i e n t  evi- 
dence of premeditation and deliberation to sustain a verdict of guilty 
of murder in  the first degree. 5'. v. McDowell, 563. 

QUO WARRANTO. 
Public Administrator-City Recorder-Public Oficer-Co%?titutio.nal Law. 

A public office is  an agency for the State, and the person whose duty 
i t  is  to perform the agency is a public officer. Therefore, the public 
administrator is not a holder of a public office within the constitu- 
tional prohibition, and a n  action in the nature of quo warra~zto will 
not lie against a person for the reason of his holding the office of 
recorder of a city and the position of public administrator a t  the same 
time. 8. u. smith, 476. 495 
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RAILROADS. 
1. Logging Roads - Segligence-Promimate Causc-Dc~moges.-When the 

trains upon logging roads of defendant are  operated by steam or 
other mechanical power, the employees engaged in operating its trains 
a re  required to keep a careful and continuous outlook along its track, 
and the defendant is responsible for injuries resulting as  the proxi- 
mate consequence of negligence in the performance of this duty, 
whether in  remote or populous localities. Sawyer v. R. R., 24. 

2. Same - Contributory Xegligence - Last Clear Chapwe - Promimate or 
Concurrent Cause.-A negligent act of the plaintiff is not contributory 
unless the proximate cause; and, though plaintiff may have been 
negligent in going upon defendant's track, when he has become helpless 
and down thereon, the responsibility of defendant attaches when it  
negligently fails to avail itself of the last clear chance. Ibld. 

3. Sanze-Last Clear Chajtce-Instructions-Issues-Discretio of Court. 
While the doctrine of the last clear chance is frequently submitted 
uilder a separate issue, and sometimes i t  is desirable to  do so, it is 
not always necessary to so present it, and i t  is within the discretion 
of the trial judge to submit it  upon the issue of contributory negli- 
gence under proper instructions. Ibid. 

4. Carriers-Terminal Charges-Wharfage.-A general custom or usage in 
regard to terminal charges, in addition to the charges for carriage, is 
a part of the contract of carriage which the law reads into it. There- 
fore, in  the absence of an express stipulation to the contrary, a 
wharfinger may recover of the consignee reasonable wharfage charges 
established by the general custom or usage, and thus recognized and 
acquiesced in a t  the port of delivery. Riddick Q. Dunn, 31. 

5. Evideqzce, Corroborative-Empl~er-JzLmping from Engine-Belf-pres- 
ervation-Extent of Injury-Damages.-In a n  action against defend- 
an t  railroad company to recover damages for  injuries alleged to have 
been sustained -by plaintiff, i ts fireman on its engine, on account of 
being compelled, for self-preservation, to jump therefrom immediately 
preceding a collision with another train on defendant's track, wherein 
the defendant denied the necessity for plaintiff's jumping and the 
extent of the injuries alleged, evidence of the speed of the engine and 
the conditions of the wrecked engine and cars is competent upon the 
questions of the necessity for plaintiff's jumping and of the extent 
of the injury, being corroborative of the plaintiff's evidence thereon. 
Davis a. R. R., 95. 

6. Negligence-Duty of Employer-Competent Assistance-Ordinary Care. 
I t  was the duty of defendant railroad company to furnish the plain- 
tiff, i ts  engineer, a competent person to assist him in fixing his loco- 
motive, the engineer acting under the instruction of the defendant, 
and such assistance being necessary from the character of the work 
being done ; and the defendant is liable in damages when the assistant 
fails to exercise reasonable or ordinary care to prevent a n  injury, 
such failure being the proximate cause of the injury. Horton v. 
R. R., 132. 

7. Same-Instructions.-JT'hile a party to the litigation is entitled to  have 
correct propositions of law applicable to phases of the testimony given 
as  instructions to the jury, when aptly tendered, i t  is  not reversible 
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RAILROADS-Continued. 
error when the court, in  its general instructions or in response to 
special prayers, has stated the proposition in a form equally as  favor- 
able to the contention of the appellant. Ibid. 

8. Skme-Fellow-ser~ants-Evidence-Burden of Proof.--When i t  appears 
from the evidence that plaintiff was injured, while in the course of 
his employment, by reason'of the slipping or dropping of an end of a 
rod by his fellow-servant, upon the other end of which he was a t  
work, such is sufficient evidence to be considered by the jury upon 
the question of negligence, and, if unexplained, justifies the inference 
of negligence or the failure to exercise due care, when the conse- 
quences of such act could readily have been perceived. Revisal, sec. 
2646. Ibid. 

9. Negligence-Duty to Passengers-Platforms-Ipzgress and Egress.-A 
railroad company owes a duty to its passengers to keep i ts  depot plat- 
forms used by them as a means of egress and ingress free from 
obstructions and dangerous instrumentalities, especially a t  a time 
when its passengers are  hurrying to and from its cars. And it is  
responsible for the actionable negligence of a newspaper porter in 
carrying a truck of newspapers to the train, when i t  customarily per- 
mitted such to be done if the papers were sent to the train too late 
for its own employees to reasonably handle them, not being compelled 
to receive them under such circumstances.  wang gum v. R. R., 152. 

10. Baggage-Sale, Purpose of-iVegligem~, Gross or Willful.-Articles car- 
ried in the trunk of a passenger for the purpose of sale a r e  not bag- 
gage for which the railroad is chargeable, except only in  tort a s  a 
gratuitous bailee, for gross negligence or willfulness. Brick v. R. R., 
203. 

11. flame-Baggage-User of TicLet-Bailee, Gratuitous-Negligence, Gross 
or Willful.-The carriage of personal baggage is incident and personal 
to  the user of the ticket. Generally, where the user was not the 
owner of the baggage, and the owner was not traveling with him, 
the carrier, without knowledge and acceptance of the conditions, is 
not liable to the latter, except a s  a gratuitous bailee, for gross negli- 
gence or willful injury. Jbid. 

12. flume-Parties.-The owner can maintain a n  action against the carrier 
for gross negligence or willful injury, causing the loss of articles in 
the trunk of the user of the ticket. Ibid. 

13. Penaltg Statutes -- Transport - I'ime Computed.-Under Revisal, see. 
2632, the time in which railroads shall transport freight shall be com- 
puted by excluding the first day and in~lud ing  the last, except when 
the last day falls on Sunday. Davis v. R. R., 207. 

14. Hame.--Though Revisal, see. 3844, prohibits freight trains from running 
on Sunday within certain hours, Revisal, see. 2632, does not exclude 
Sundays from the reasonable time in which railroads a re  given to 
transport freight, except when Sunday is the last day in computing 
the time. Revisal, see. 887. (The time allowed under Revisal, sec. 
2632, when not necessarily taken for the specified purposes, discussed). 
Ibid. 

15. flame-Intermediate Poink-An "intermediate point" for which time 
is  allowed under Revisal, sec. 2632, in  transporting freight is  only 
where the freight is transferred to another road. Ibid. 
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16. Damages-Zssues-Last Clear Chance.-In a n  action for damages on 
account of the alleged negligence of the defendant, when the evidence 
shows that  the plaintiff was a n  experienced brakeman, and, while 
helping a fellow-servant to place some cars on a siding, attempted to 
get upon the cars in  a n  unusual and unforeseen manner, and fell 
between the cars and was injured, it  was proper for the court below 
to refuse an issue a s  to  "the last clear chance." Allm v. R. R., 214. 

17. Running Nwitch-Negligence per se.-Making a running switch is not 
negligence per se on the part of the employer having the employee to 
make it, when the detached moving car has a brakeman on i t  and is 
under control. Zbid. 

18. Contributory Negligence-Questions for Court.-When i t  was the duty 
of the brakeman to be on top of the cars a s  they were being %huntedn 
or "kicked" from the track onto the switch where they were to  be 
placed, and he jumped from the ground to a moving coal car, next to 
a shanty, for the purpose of ascending the ladder of the shanty, and 
saw the switchman in the act of "cutting loose" the shanty, as 
ordered, and endeavored to leap upon the shanty a s  i t  was "cut loose," 
and fell and was injured, this is  contributory negligence, and will bar 
recovery in  a suit by him against the railroad company. Zbid. 

19. Transport -- Evidence-Rzcrden of Proof-Znstructiona-Questions for 
Court.-When it is admitted that  certain articles were received by 
defendant, to be transported and delivered to plaintiff, the party ag- 
grieved, both points being in the State, the distance separating them 
58 miles, with but one intermediate point between the place of ship- 
ment and destination, and that they were not delivered to plaintiff 
within twenty-one days, without explanation, the court should instruct 
the jury, a s  a matter of law, that  the delay was unreasonable. Wat- - son v. R. R., 236. 

20. Same.-When the initial carrier delivers goods to its connecting carrier, 
necessary for them to be by it  further transported to their destination, 
and a n  unreasonable delay occurs, without evidence as  to which car- 
rier was responsible for the delay, the defendant, the initial carrier, 
is liable for the entire delay, the burden of proof being upon i t  as  the 
party having the evidence peculiarly within its own knowledge or 
possession. Ibid. 

21. Penalty Statutes-Transport-Colzstruction.-Under Revisal, see. 2632, 
the two days a t  the initial point are  allowed for the purpose of giving 
a reasonable time to begin the transportation; the forty-eight hours 
a t  each intermediate point are  allowed for the necessary change of 
cars or unloading and loading ; and it  is not a reasonable construction 
of the statute to  deduct the day of the receipt and the day of delivery 
from the time thus fixed. Zbid. 

22. Same-Sundays.-The time for the transportation of goods shipped by 
the defendant carrier, a s  fixed by Revisal, see. 2632, is not affected by 
section 2613, prohibiting freight trains to run on Sundays, etc., and 
the intervening Sundays should be counted, especially in  a shipment 
where the entire distance is not over 58 miles and five days free time 
is allowed. Ibid.  
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23. Deeds and Concegchnces-E;asement-Fee.-A deed to a railroad com- 
pany conveying "a free and perpetual right of entry, right of way 
and easement," etc., to and upon lands conveys the easement only, 
and not the fee. Beasleg v. R. R., 272. 

24. Name-Easement-Consideration-Tramwaw, the  Consideration for.-- 
A deed of a n  easement over lands for the purpose of constructing a 
tramway is not adequate, a s  a matter of law, for its use a s  a railroad 
dedicated to  the public, under the law of public highways. Zbid. 

25. Name - Corporations - Charter Powers - 2'rawbwa~s.-A corporation 
formed under the general corporation law (Code, ch. 49, sec. 677) has 
no power to acquire, maintain, and operate a "railroad" dedicated to  
public use under the general law regulating highways, and its deed 
to a corporation having such power of a "tram or railroad" owned 
by it, and provided for in its charter, can only convey a tramroad and 
the right to  maintain and operate it a s  such; Ibid. 

26. Name-Easements-1Weasu.r-e o f  Damages.-A railroad company, having 
acquired the right of way of a tramway and using i t  a s  a railroad, is 
liable to the owner of the fee for a fair compensation for the injury 
done his land by entering upon and constructing and operating the 
railroad. Zbid. 

27. Penalty-FaUure to  Furwish Cars-North Carolina Corporation Com- 
missiort Rules.-The defendant railway company is  not liable for the 
penalty for  failure to furnish cars to those who apply in writing or . 
make the deposit under Rule 9 of the North Carolina Corporation 
@ommission, when the company is not allowed the four days therein 
specified within which to furnish them, notwithstanding the railway 
company did not furnish them for twenty-three days. MoDufie v. 
R. R., 397. 

28. Trustees o f  Church-Yuisance-Permanent Damages.-&4n action by the 
trustees of a church for permanent damages against a railroad com- 
pany, caused by the propinquity of it8 terminal and depot to the 
church, and the manner of its use, will not lie, whether the railway 
company acquired the property by prrchase or condemnation proceed- 
ings. Taglor u. R. R., 400. 

29. Name-Damages-Lawful Eaerciee of Rights-Negligence-Specific A1- 
legatiorts-Demurrer.-Personal interests and comfort. must yield to 
public necessity o r  convenience, and the lawful operation of a railway, 
with reasonable care, is  not a n  actionable nuisance. Therefore, a 
demurrer will be sustained to a complaint which does not point out 
in  a specific manner the particulars wherein the defendant has ex- - 
ceeded i t s  legal chartered rights. Ibid. 

30. Name.-A demurrer will be sustained to a complaint in  a suit brought 
by the trustees of a church against a railroad company alleging that  
the defendant, in  the use and operation of i ts  railroad a t  its terminal, 
wantonly and negligently created and maintained i ts  terminal and 
premises contiguous to  plaintiff's lot on the opposite side of the street 
therefrom, so a s  to greatly endamage the church and manse and to 
render them less valuable a s  a place of worship and residence, with- 
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RAILROAD S-Continued. 
out specifying any act which the railroad did not have the lawful 
authority to do, or that  it needlessly and heedlessly caused the acts 
complained of. Ibid. 

31. Same-Nuisances-Damages-Trustees of Church-Damage to Pastor, 
etc.-In suit by the trustees of a church against a railroad company 
for the improper use of its terminal or depot a t  or near the manse 
of the church no recovery can be had for any physical suffering upon 
the part of their pastor, his family or the individuals composing the 
congregation. I bid. 

32. Ctrwiers-Pcnalty Statutes-Principal r~nd Agent-Separate 0gense.- 
When a n  act of the Legislature prohibits a common carrier from 
charging more than 2% cents per mile for transporting passengers, 
and in a different section provides that  the carrier violating the act 
shall be liable in a civil action to the party aggrieved to a penalty of 
$500 for each violation, and that the agent violating the act shall be 
guilty of a misdemeanor, prescribing the punishment, it is discrimina- 
tive a s  to the violation by the carrier and the agent, creating a sepa- 
rate offense and punishment for each. 8. v. R. R., 496. 

33. Same - Carriers -- EJenalty Statzhtes - Pcnalty Prescribed-Additional, 
Pena1tv.-When an offense is created by a statute not existing a t  com- 
mon law, and the penalty for its violation is prescribed by the same 
statute, the particular remedy thus prescribed must alone be pursued, 
for the mention of the particular remedy makes the latter exclusive. 
Hence, when the statute makes the carrying of passengers a t  a greater 
charge than the fare  therein specified unlawful, and a particular 
penalty is prescribed for its violation, it was error in  the court below 
to impose a fine upon the carrier violating the act, as  for a misde- 
meanor. Ibid. 

RATIFICATION. See Principal and Agent, 5, 6. 

REALTY. 
Standing Timber.-Standing and growing timber is realty, and interests 

concerning i t  are governed by the laws applicable t o  that  kind of 
property. Midyette v. Grubbs, 85. 

RECORD, MATTERS DEHORS. See Appeal and Error, 11. 

RECORDS, CERTIFICATE, SUFFICIENCY. See Evidence, 34, 35. 

REGISTRATION. See Deeds and Conveyances, 1, 27 ; Vacant Lands, 3. 

RELEASE. See Deeds and Conveyances, 2. 

REMAINDER. See Wills, 2. 

REMEDIES. See Deeds and Conveyances, 23 ; Process, 3. 

REMEDY. See Attachment, 3. 

REMEDY O F  CITIZEN. See Nuisance, 5. 

REMOVAL O F  CAUSES. 
1. Dismissed.-If an action is brought in  the Superior Court in the wrong 

county to recover a penalty, i t  will not be dismissed, but removed to 
the proper county, if asked in ap t  time. Revisal, sec. 425. AZlen- 
Fleming Co. v. R. R., 37. 
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REMOVAL OF CAUSES-Continued. 
2. Counties-Duty of Court-Objections and Emeptions.--When a cause 

is ordered removed from one county to  another, the law imposes 
upon the court the duty of selecting the county to  which the cause 
shall be removed. When the court states that  the counsel for the 
prosecution could n'ame any county in  the district except a certain 
one, which they do, and the defendant interposes no objection or does 
not except thereto, he is deemed to have acquiesced. If excepted to in  
a p t  time, whether reversible error had ben committd, and new trial 
ordered, Qupre. 8. v. Harrison, 408. 

REPRESENTATIONS. See Deeds and Conveyances, 25. 

REPRESENTATIVES. See Procedure, 1. 

REQUEST FOR CIIAKGE IN WRITING. See Instructions, 11. 

RESIDENCE. See Attachment, 1, 4. 

RESIDENT CREDITOR. See Attachment. 2. 3. 

RESIGNATION. See Executors and Administrators, 5, 6, 7 

RES JUDICBTA. see Procedure, 6 ; Practice, 5. 

REVENGE. See Evidence, 48. 

REVISAL. See the various subject-matters elsewhere embraced by this intles. 
SEO. , 

34, etc. Administrators cannot resign, except for certain causes. V r S I / l -  
tyre v. Proctor, 288. 

129. Action of accounting against administrators-Superior Court's juris- 
diction. Oldham v. Rieger, 254. 

248. Action not barred by infancy, etc., may be shown by evidence, \vhen. 
OZdham v. Rieger, 254. 

360. Plea of statute of limitations by answer-not demurrer. Oldham v .  
Rieger, 254. 

389. .idverse possession of a city street-rights of the public. S. lj. Ggd- 
win, 461. 

384. Plaintiff showing legal title may maintain action against defendants 
in  possession. Bland v. Beasley, 168. 

395 ( 9 ) .  Action for damages-fraud and deceit-limitation of actions. 
Modlbn v. R. R., 219. 

400. Plaintiff acquiring by deed may maintain action against defendants in 
possession. Bland v. Beasley, 168. 

415. (1).  Actions prosecuted against representatives of original defend- 
a n t s  whose death is suggested. Eogerson v. Leggett, 7. 

423. Justice's court-action for penalty, where brought. Allen-Fleming 
Co. v. R. R., 37. 

425. Action brought in  wrong county-removal. Allen-Fleming Co. v. 
3. R., 37. 

437-8. Discontinuance of action against representatives of original defend- 
ants whose death is suggested. Rogerson v. Leggett, 7. 

467. Joinder of actions by contract and in tort. Hawk v. Lumber Co., 48. 
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REVISAL-Continued. 
SEC. 
535. Directing verdict-if the jury believe the evidence the defendant is 

guilty. S. v. R. R., 570. 
614. Action of accounting against administrator-Superior Court's juris- 

diction. Oldham v. Rioger, 254. 
678. Statute to protect laborers' wages attached in another State. Wierse 

v. Thomas, 268. 

1 887. Computing t i m e r a i l r o a d  transportation. Davis v. R. R., 207. 
956. Examination of married woman to conveyances of land-proof of in- 

validity. Lumber Co. a. Leonard, 346. 
976. Interests in land-assignment in writing. Alemander v. Morris, 23. 

1 1279. New trial-cost on appeal discretionary. MetaZ Co. v. R. R., 299. 
1447. Process against nonresidents-justice's court-foreign corporations. 

Allen-Fleming C,o. v. R. R., 37. 
1448. Process against nonresidents-foreign corporatlons-justice's court. 

Allen-Fleming Co. v. R. R., 37. 
1616-7. United States records evidence of sale of spirituous liquors. S. v. 

Dozody, 432. 
2060. Sale of spirituous liquors-indictment-"to persons unknown." 8. v. 

Tisdale, 422. 
2060. Issuing of U. S, license ,prima-facie evidence of guilt. S. v. Dowdy, 

432. 
2080. Spirituous ljquors-place of delivery the place of sale-repeal of local 

law. 8. v. Herring, 418. 
2613. Effect upon section 2632 as to  transportation of freight. Watson v. 

, R. R., 236. 

Railroad transportation-penalty-computation of time. Davie v. 
R. R., 207. 

Notice to railroads to furnish cars-time. Watson 2;. R. R., 236. 
Responsibility of employer to furnish safe appliances. Boney v. I 

R. R., 248. I 

Inference of negligence for failure to exercise due care. Horton v. 
R. R., 132. 

State's vacant lands-burden of proof. Bowser v. Wescott, 56. 1 
Magistrate's warrant returnable before himself "where no provision 

is otherwise made." 8. v. Lord, 480. 
Lynching-oblivion of offense-constitutionality. S. v. Bowman, 452, 
Establishment by enactment of uniform form of indictment-consti. 

tutionality. 8. v. Harris, 456. 
Allowing State to appeal in certain instances. S. v. Bowman, 452. 
Cruelty to animals-poisoning chickens--courts' jurisdiction. 8. v. 1 

Bossee, 579. 
Indictment for "breaking and entering housen-surplusage of allega- 

tions a s  to intent to commit larceny. 8. v. Hooker, 581. I 

Seduction under promise to  marry-corroborating evidence of prose 
cutrix. 8. v. Raynor, 472. 

Time allowed railroads for transportation-Sundays. Davis v. R. R. 
207. 
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REVISA4L-Contiwued. 
SEC. 
3983. Injury for damages to land-action. Rriscoe v. Parker, 17. 
4112. Public school tax-constitutionality. Collie v. Comrs., 170. 
4747. Insurance Commissioner-summons upon. Williams u. Life Assn., 

130. 
4806. Contracts of insurance, deemed subject to State's laws to protect citi- 

zens of State. Williams v. Life Assn., 128. 
5458. Spirituous liquors-place of delivery the place of sale-repeal of local 

law. 8. u. Hewing, 418. 

RULE IN SI-IELLEY'S CASE. 
Wills-Devise-Estates for Life-Dower-Remainder.-A devise to J. P. 

of lands, etc., for the sole use and benefit of E. R. and his family, and 
the whole of the property a t  the death of E. R. "to belong to his law- 
ful heirs, share and share alike," conveys only a life estate in  the 
lands to the first taker, with no right of dower in his widow, and 
with the remainder to  the heirs, per capita, as  purchasers under the 
will. Gilnzore u. Sellars, 283. 

SAFETY APPLIAKCES. See Kegligence, 17;  Evidence, 18. 

SALE. See Bankruptcy, 2. 

SCHOOL DISTRICTS. See Indians, 2. 

SECURITIES. See Bankruptcy, 2. 

SEDUCTION. 
1. Evidence.-Under a n  indictment for seduction under promise of mar- 

riage (Revisal, see. 3354), when the prosecuting witness had pre- 
viously stated that she and the defendant had had sexual intercourse 
a t  the time alleged, it  is competent for the witness to  testify, "I could 
not help i t ;  he kept right on a t  me;  I told him he was trying to fool 
me into i t  ; he said he was not ; that he was going to marry me," a s  
an implied admission by her seducer of the fact in  issue. A repeti- 
tion of this evidence was within the discretion of the trial judge. 
8. u. Raynor, 172. 

2. Same-Evidence-rS'upporting Evidence.-It was sufficient to  support 
the witness in her statement that the defendant had seduced her 
under a promise of marriage, when the evidence of witness's mother 
is that defendant had admitted in her presence and hearing that he 
had made the promise and thereby accomplished the ruin of her 
daughter. Ihid. 

3. game-Instructions, Jlisleadi?~g.--A prayer for special instructions must 
be specific and not misleading. Where there is evidence that  the 
daughter told her mother that  the defendant had seduced her under 
a promise of marriage, and afterwards such was admitted by the 
defendant to the mother in the presence and hearing of the daughter, 
a prayer for instruction directed to the incompetency of what the 
daughter said, but including in its general terms the defendant's said 
admission, is properly refused. Ibid. 

4. Same-Evidence-Defendant's Promise.-In the trial of a n  indictment 
for seduction under a promise of marriage (Revisal, see. 3354), i t  was 
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SEDUCTION-Contanued. 
proper for the judge below to instruct the jury, "If you find that  she 
(the prosecutrix) was induced to yield and submit her person to the 
defendant by reason of his promise of marriage, so made a t  the time, 
or bcforc that time, the defendant would be guilty, there bcing sup- 
porting evidence under the statute," when the evidence showed that  
the prosecutrix trusted to defendant's pledge "never to forsake her," 
and to his promise of marriage, when she was seduced, though the 
promise existed before the seduction. lbid. 

SEIZIN. See Adverse Possession, 1. 

SELF-PRESERVATION. See Railroads, 6. 

SERVICE. See Appeal and Error, 17 ; Process, 2. 

SIDEWALK. See Negligence, 8, 9. 

SPECIAL APPEARANCE. See Appeal and Error, 1. 

SPECIFIC PnRB1ORMANCE. See Contracts, 2. 

SPECULATION. See Principal and Agent, 7. 

SPIRITUOUS LIQUORS. 
1. I'lacc of I)cli?ierg thc Place of Sale--8tntutes-1nterpuctc~tion.-Chap- 

ter 350, Laws 1901, prohibits the sale of spirituous liquors in Pender 
County. Chapter 498, Laws 1902, makes the place of delivery the 
place of sale. Revisal, sec. 2080, extending the provisions of the last- 
named statute to forty-seven counties, not including Pcndcr County, 
does not reneal the local law relative to Pender, as, by express provi- 
sions of Revisal, see. 5458, the Revisal shall not repeal any act pro- 
hibiting or regulating the sale of liquors in  any particular section of 
the State. 8. u. Wcrring, 418. 

2. Ramc - Legislatioe Power - Constitutioq,al Lnw.-The liberty of con- 
tracts yields readily to  any of the acknowledged purposes of the police 
power. The Legislature has the authority, and i t  is not unconstitu- 
tional, to make the place of delivery the place of sale in a county 
where the sale of spirituous liquor is prohibited. Zhid. 

3. Name--Instructions.-It was not error in the court below to refuse to 
instruct the jury that, if they believed the testimony, the defendant 
was not guilty under a n  indictment for selling spirituous liquor in 
prohibited territory, when the testimony showed that  there was a 
sale of such liquor to defendant and othcrs, a delivery thereof 
made to him in prohibited territory, and that  he aided and abetted 
such unlawful sale to others in  taking orders for the whiskey and 
having same delivered to thc other purchasers. Ibid. 

4. I~zdictment-Sa7c-l;icens~-Evadcncr.-A1i indictmcnt for the sale of 
spirituous liquor in prohibited territory must charge a sale to  some 
person by name or to some person unlrnown to the jurors. When the 
bill is faulty in  this respect, Revisal, see. 2060, providing that  the pos- 
session of a license, or issuance to any person of a license to  sell, etc., 
by the Department of Internal Revenue, shall be prima facie evidence 
that  such person is byilty of doing the act permitted by the license, 
is insufficient, such charge being too general, and i t  being necessary 
that  the facts constituting the offense be set forth. 8. v. Tisdale, 422. 
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STANDING TIMBER. See Realty, 1. 

STATE APPEAL. See Appeal and Error, 10, 11. 

STATE COURTS. See Constitutional Law, 12 ; Estoppel, 4 ;  ;Maritime Law, 1. 

STATEMENT. See Partnership, 1. 

STATE'S LAND. See Vacant Lands, 1, 2. 

STATE, SUIT BY. See Corporations, 6. - 

STATUTES, INTERPRETATION OF. See Spirituous Liquors, 1 ; Vacant 
Lands, 2. 

STATUTES OF LIMITATION. See Limitation of Actions, 9. 

STOCKHOLDER. See Insurance, 6.  

STREETS. See Nuisance, 5 ; Adverse Possession, 4. 

SUIT AGAINST STATE. See Constitutional Law, 11. 

SUMMONS. See Contracts, 8. 

SUNDAY. See Penalty Statutes, 7. 

SUPREME COURT. See Jurisdiction, 10 ;  Practice, 6. 

SUPREXE COURT, MOTION TO CORRECT OPINIOK. See Practice, 5. 

SURPLUSAGEI. See Indictment, 10, 11. 

TAXATION. 
1. Town Ordinances-Separate Properties.-Under a town ordinance im- 

posing a separate tax upon two distinctive classes of sawmill property 
connected by steam pipes, each is subject to its appropriate tax, 
though owned and operated by the same corporation.-Washingtom v. 
Lumber Co., 13. ) 

' 
2. Constitutional Law-Construction-Public Schools-Constitutional. Lim- 

itations.-The Constitution must be construed a s  a whole to  give 
effect to each part, and not to prevent one article from giving effect 
to another article thereof, equally peremptory and important. While 
Article V of the Constitution is  a limitation upon the taxing power of 
the General Assembly, Article I thereof commands that  one or more 
public schools shall be maintained a t  least four months in every year 
in  each school district in  each county of the State, and should be 
enforced. Hence, Revisal, see. 4112, providing that, if the tax levied 
by the State for the support of the public schools is insufficient to  
enable the commissioners of each county to comply with that  section, 
requiring four months school, they shall levy annually a special tax 
to supply the deficiency, is constitutional and valid, though exceeding 
the limitation of Article V. Anything beyond would be void. (Bark* 
dale v. Comrs., 93 N. C., 473, overruled.) Collie v. Comrs., 170. 

TEMPERANCE. See Evidence, 27. 

TERM OF COURT, EXTENSION. See Power of Court, 4. 

TERMINAL CHARGES. See Railroads, 4. 
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TIMBER, ST-ING. See Deeds and Conveyances, 20, 21, 22, 26. 

TIME, COMPUTED. See Penalty Statutes, 1, 2, 3. 

TITLE. See Evidence, 3 ;  Negotiable Instruments, 2 ;  Vacant Lands, 1. 

TITLE, EQUITBBLE. See Deeds and Conveyances, 1, 2. 

TITLE, PARAMOUNT. See Deeds. and Conveyances, 7. 

TORT. See Contracts, 3. 

TRAMWAYS. See Railroads, 24, 25. 

TRANSFER. See Bankruptcy; 6. 

TRANSPORT. See Railroads, 19, 20, 21, 22 ; Penalty Statutes, 1, 2, 3. 

TRESPASS. 
Indictment - Mortgage - Cancellation.-An indictment of defendant for 

forcibly obtaining the cancellation of a mortgage from the prosecu- 
t r ix  sufficiently charges a forcible trespass which alleges that the 
defendant uunlawfully, violently, forcibly, injuriously, and with a 
strong hand and threats and cursing, did compel the prosecutrix to 
sign a n  order directing the cancellation of a specified chattel mort- 
gage recorded (as  described) in  the office of the register of deeds," 
etc. 8. v. Tuttle, 487. 

TRIALS. . See Constitutional Law, 10. 

TRUSTEE. See Bankruptcy, 1. 

TRUSTEES OF CHURCH. See Damages, 3, 6. 

TRUSTS AND TRUSTEES. * 
1. Limitations-Husband and Wife.-When a trust is acknowledged, i t  

becomes a n  express trust against which the statute, of limitations 
will not run except from a n  adversary holding. Therefore, when the 
wife purchased lands with money given her by her husband, and 
wrongfully had title made to herself alone, which she agreed to have 
perfected in her husband, there being no evidence of any contest or 
friction about the title until a suit for divorce was commenced, the 
statute of limitations did not begin to run until the commencement of 
said action. nixon 9. Dixon, 46. 

2. Ouster--Action.-When the trustees holding lands impressed with a n  
active trust in  favor of J. B. for life, remainder to themselves, permit 
J. B. to be ousted by a stranger, such ouster puts the trustees to their 
action, and the statute of limitations began to run against them from 
the ouster. Webb v. Borden, 188. 

3. Same-Ouster-Limitations of Actions.-Under Revisal, see. 1580, trus- 
tees a re  seized a s  joint tenants and not as  tenants in common; where 
there is a n  ouster of J. B., the cestui que trust, under a deed made 
by one of them acting a s  commissioner under a judicial proceeding, 
to a third party, such deed is color of title. The seven years statute 
of limitations will bar the right of entry of all the trustees and their 
cestuis que trustent. Ibid. 

4. flame-Fraud or Xistulce-Equity.-Land was granted to several chil- 
dren in  trust to pay over the rents and profits to their father, and 
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TRUSTS AND TRUSTEES-CwnUnued. 
provide a home thereon for him and his family for life, remainder to 
the children, trustees. In proceedings for partition before the clerk, 
one of the children was appointed commissioner to sell, and did sell, 
and, by deed, for a valuable consideration, convey the land to one 
under whom defendant claims title. The children, trustees and re- 
maindermen, seek to set aside the deed of the commissioner for fraud 
participated in by him and the clerk of the court, since dead, upon 
the par01 testimony of the commissioner: Held, af ter  the lapse of 
twenty-seven years courts of equity will not interfere. Ibid. 

5. Deeds and Contieyances-Marriage Se t t l ementJo inder  of Trustee.- 
When, under a marriage settlement, a trustee is named "who shall 
have the right, by and with the consent of the feme covert, to  sell and 
convey" the real and personal property, a conveyance of real property 
by such feme covert and her husband, without the joinder of the 
trustee, is void. Dzrnlap v. Hill, 312. 

6. Bafilcruptcy--Title of Trustee-Claim Against Bankrupt.-A trustee in 
bankruptcy is, in general, vested with no better title to  the property 
than the bankrupt had ; so that, in  the absence of some express pro- 
vision of the Bankruptcy Act, a claim against certain of the bankrupt's 
assets, valid a s  against him, will be upheld against the-trustee, unless 
in  contravention of public policy or some established legal principle. 
Qodwin v. Bank, 320. 

UNDISCLOSED PRINCIPAL. See Principal and Agent, 3. 

VAOBNT LANDS. 
1. Protestant-Title.-When i t  appears that  protestants to  the entry upon 

State's lands are  in possession of the locus in quo, but fail t a  connect 
their title with the former owners under whom they claim, it is not 
a n  admission of the absence of title, and the protest should not be dis- 
missed a s  against the subsequent enterer. Bowser v. Wescott, 56. 

' 2. Same - Protestant - "Enterer"-Burden of Proof-Interpretation of 
Statutes.-Proceedings of protest against the enterer on State's lands 
is not a civil action within the meaning of the statute, but is  to  deter- 
mine the right of the enterer. Under The Code of 1883, now Revisal, 
see. 2765, providing for the protest against a n  entry on the vacant and 
unimproved lands of the State, and in accordance with its provisions 
under reasonable interpretation, the burden of proof Is upon the en- 
terer to show, as  against the protestant alone, that  the 1,oczl.s in  quo 
was vacant land, subject to his entry. Ibid. 

3. State's Larcds-Entr.y-Registratio~z-flnab2.i~~ Act-Gra.rzts.-The reg- 
istration of a grant of land from the State is not necessary to  give 
i t  validity for the purpose of title. Chapter 40, Laws 1893, provided 
that  grants which had theretofore been issued, but not registered 
within the time required by law, might a t  any time be registered 
within two years after 1 January, 1894, "notwithstanding the fact 
that such specified time had already expired, and all  such grants here- 
tofore registered after the expiration of such specified time shall be 
taken a s  if they had been registered within such specified time"; 
therefore, a grant issued prior to the said enactment, but registered 
a t  a time when there was no provision therefor, is made valid by the 
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provisions of said act a s  against a subsequent grant duly registered, 
the latter having been issued and registered a t  a time when the grant 
first issued could have been registered under the law. Dew v. Pyke, 
300. 

VEKDOR AND VENDEE. See Contracts, 4 ;  Judgments, 2, 3 ;  Kegotiable In- 
struments, 1. 

VENUE. See Corporations, 2. 

VERDICT. 
1. Power of Court-Verdict, Net Aside-Issue, Irrelevant.-It is not error 

in the court below to set aside a verdict on a n  issue irrelevant to the 
inquiry. Smith v. Godwin, 242. 

2. Issues-li'raud-Verdict, Contradicting4zbdgment.-When the issue is 
one of plain and gross moral fraud in procuring the deed under which 
defendant claims title, and is answered by the jury in  the affirmative, 
followed by a further finding that  such answer was in deference to 
the instruction of the court as  to what constituted fraud, but that 
they were compelled upon the evidence to find there was no inten- 
tional or moral fraud, no judgment can be based upon the verdict, it 
being contradictory. Bmith v. Moore, 269. 

3. Power of Court-'Verdict, Net AsideRecord-Reascln Sufficient.--When 
the court below sets aside the verdict of the jury for a n  insufficient 
reason, i t  is immaterial upon appeal when the record discloses another 
and valid reason therefor. &fetal 00. v. R. R., 293. 

4. Burden of Proof-Nore than One Conclusion-Questions for Jury-Di- 
recting Verdick-When the burden of proof is upon defendant, the 
court cannot direct a verdict in its favor a s  a matter of law, when 
more than one conclusion can be reached upon the evidence by fair- 
minded men. Taylor v .  Necurity Co., 383. 

5. Ilzdictment - Nufficiency - Hale of Liquor - Person or Persons Un-  
known-Prohibited Territory-Genera2 Verdict.-While, under an in- 
dictment for unlawfully selling spirituous liquor in prohibited terri- 
tory, the name of the person to whom the sale was made should have 
been given, to the end that  the defendant should have had reasonable 
opportunity to prepare his defense and, on conviction, may be pro- 
tected from a second prosecution for the same conduct, yet when two 
counts on the bill of indictment allege "an unlawful sale to  person or 
persons to jurors unknown," it  is sufBcient to support the general ver- 
dict of guilty, though coupled with a third count which may be de- 
fective. 8. v. Dowd$i, 432. 

VERDICT, CONTRADICTORY. See Verdict, 2. 

VERDICT, DIRECTING. See Verdict,4. 

VERDICT SET ASIDE. See Terdict, 3. 

WARNINGS. See Kegligence, 8, 9. 

WARRANTY. See Deeds and Conveyances, 3, 4, 5, 6, 7. 
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WATER AND WATERCOURSES. 
1. Drainage - Lower Proprietor - L)amages.-Surface water should be 

drained so a s  to  be carried off in  due course of nature. The upper pro- 
prietor is liable in  damagcs to the land of the lowcr proprietor caused 

\ by water diverted by his ditches and not carried to a natural water- 
way. Briscoe a. ParLer, 14. 

2. Same-l'rocedure-Election.-When the lands of the lowcr proprietor 
a rc  damaged by the improper drainage of the upper proprietor, he may 
elect to bring an action for damages or proceed under Revisal, see. 
3983, et seq. Ibid. 

WIIARFAGE. Sec Railroads, 4. 

WILLS. 
1. Deeds-Devisc-Construetior&.-AYhen the evidence establishes that  the 

testator and his wife made a deed to defendant of certain lands, and 
a t  the same time the testator delivered to defendant a will devising 
the same lands and other propcrty, who held both until after the 
death of the testator. and offered the will for probate, which was 
refused, owing to notice of a later will devising to testator's second 
wife "all of his property, real and personal," whereupon defendant 
had his deed registered, it was error in the court below to refuse to  
instruct the jury that, upon the evidence, they should find that  the 
defendant was the owner of the land described in the deed. Smith- 
wick v. Moore, 110. 

2. Devisc-Estates for Life-Dotoer-Z2emaindet.-Rule in. Shellef/s Case. 
A devise to  J. P. of lands, etc., for the sole use and benefit of E. R. 
and his family, and thc whole of the propcrty a t  the death of E. R. 
"to belong to his lawful heirs, share and share alike," conveys only a 
life estate in  the lands to the first taker, with no right of dower in  
his widow, and with the remainder to the heirs, per capita, a s  pur- 
chasers under the will. Cilmore v. Bellars, 283. 

WITHDRAWING FROM STATE. See Insurance, 3. 

WI'TNESS DXAMINED. See Lynching, 1. 

WORDS AND PHRASES. Sce Bankruptcy, 6. 

WRIT OF ERROR, UNITED STATES SUPREME COURT. See Constitu- 
tional Rights, 2. 




