
ANNOTATIONS INCLUDE 174 N. C. 

NORTH CAROLINA REPORTS 

VOL. 149 

CASES ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 

NORTH CAROLINA 

FALL TERM. 1908 
(IN PART) 

BY 

ROBERT C. STRONG, 

STATE REPORTEB. 

ANNOTATED BY 

WALTER CLARK. 

REPRINTED FOR THE STATE 
COMMERCIAL PRINTING GO., STATE PRINTERS AND BINDERS 

RALEIGH 
1918 



CITATION OF REPORTS 

In quoting from the reprinted Reports counsel will cite always the marginal 
( i .  e., the origirtal) paging, except 1 N. C. and 20 N. C., which are repaged 
throughout, without marginal paging. < 

Rule 62 of the Supreme Court is as follows : 
Inasmuch as all the volumes of Reports prior to the 63d have been reprinted 

by the State, with the number of the volume instead of the name of the 
Reporter, counsel will cite the volumes prior to 63 N. C., as follows: 

1 and 2 Martin 
Taylor and Conf 1 as IN' " 

1 Haywood . . . . . .  " 2 " 
2 Haywood . . . . . .  " 3 " 

1 and 2 Car. Law 1 . . .  Repository and " 4 
N. C. Term 

1 Murphey . . . . . .  " 5 " 
2 Murphey . . . . . .  " 6 " 
3 Murphey . . . . . .  " 7 " 
1 Hawks . . . . . . .  " 8 " 

2 Hawks . . . . . . .  " 9 " 
3 Hawks . . . . . . .  " 10 " 

4 Hawks . . . . . . .  " 11 " 
1 Devereux Law . . . .  " 12 " 
2 Devereux Law . . . .  " 13 " 

3 Devereux Law . . . .  " 14 " 

4 Devereux Law . . . .  " 15 " 

1 Devereux Equity . . .  " 16 " 

2 Devereux Equity . . .  " 17 " 

1 Dev. and Bat. Law . . " 18 " 
2 Dev. and Bat. Law . . " 19 " 
3 and 4 Dev and 1 6 s  20 6 d  Bat. Law. 

. .  1 Dev. and Bat. Eq. " 21 " 
2 Dev. and Bat. Eq. . .  4 c  22 a 

1 Iredell Law . . . . .  " 23 " 
. . . . .  2 Iredell Law " 24 " 

. . . . .  3 Iredell Law " 25 " 

. . . . .  4 Iredell Law " 26 " 

. . . . .  5 Iredell Law " 27 " 

6 Iredell Law . . . . .  " 28 " 

7 Iredell Law . . . . .  " 29 " 

8 Iredell Law . . . .  as 30 N. C. 
9 Iredell Law . . . .  " 31 " 

. . . .  10 Iredell Law " 32 " 

11 Iredell Law . . . .  " 33 " 

. . . .  

. . . .  
12 Iredell Law " 34 " 

13 Iredell Law " 35 " 

1 Iredell Equity . . .  " 36 " 
. . .  2 Iredell Equity " 37 " 

. . .  3 Iredell Equity " 38 " 
4 Iredell Equity . . .  " 39 " 
5 Iredell Equity . . .  " 40 " 
6 Iredell Equity . . .  " 41 " 

7 Iredell Equity . . .  " 42 " 

8 Iredell Equity . . .  " 43 " 

Busbee Law . . . . . .  " 44 " 

Busbee Equity . . . . .  " 45 " 

1 Jones Law . . . . .  " 46 " 

2 Jones Law . . . . .  " 47 " 

3 Jones Law . . . . .  " 48 " 

4 Jones Law . . . . .  " 49 " 
5 Jones Law . . . . .  " 50 " . 
6 Jones Law . . . . .  " 51 " 

. . . . .  7 Jones Law " 52 " 

8 Jones Law . . . . .  " 53 " 
1 Jones Equity . . . .  " 54 6' 

2 Jones Equity . . . .  " 55 " 

3 Jones Equity . . . .  " 56 " 

. . . .  4 Jones Equity " 57 " 
5 Jones Equity . . . .  '6 58 6' 

. . . .  6 Jones Equity " 59 " 
1 and 2 Winston . . .  " 60 " 

Phillips Law . . . . .  " 61 " 

Phillips Equity . . . .  " 62 " 



JUSTICES 

OF THE 

SUPREME COURT OF NORTH CAROLINA 

SPRING AND FALL TERM, 1908 
(IN PART) 

CHIEF JUSTICE : 

WALTER CLARE. 

ASSOCIATE JUSTICES : 

PLATT D. WALKER, GEORGE H. BROWN, JR., 
HENRY G. CONNOR, WILLIAM A. HOKE. 

ATTORNEY-QENEBAL : 

ROBERT D. GILMER. 

ASSISTANT ATTORNEY-GENERAL : 

HAYDEN CLEMENT. 

SUPREME COWT BEPORTEB: 

ROBERT C .  STRONG. 

* 

CLEBK OF THE SUPEEME COWT : 

THOMAS S. KENAN. 

OFFICE CLERK : 

JOSEPH L. SEAWELL. 

XABSHAL AND LIBBABZBN : 

ROBERT H. BRADLEY. 

iii 



, JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

SOLICITORS 



CASES REPORTED 

A 
PAGE 

Allen v. R. R .----------------- 258 
Allen, S. v .------------------- 458 
Annuity Co. v. Costner -------- 293 
Armstrong v. Lonon ----------- 434 

Bailey v. R. R .--------------- 169 
Bank, Leak v .---------------- 17 
Banner, S. v .----------------- 519 
Barkley v. Waste Co .---------- 287 
Beck v. R. R.----------------- 168 
Beeson v. Smith -------------- 142 
Blue, McKeithen v .------------ 95 
Board of Education, Pickler v.- 2"21 
Bonsal, Houser v .------------- 51 
Branner, S. v .---------------- 559 
Bray v. Staples --------------- 89 
Britt v. R. R .----------------- 581 
Brown, Woodbridge v .--------- 299 
Bryan, Grimes v .------------- 248 
Bull v. R. R .----------------- 427 
Burchfield, S. v .--------------- 537 

Cannady, Harris v .----------- 81 
Cases disposed of by Per Cu- 

riam Orders 581 
Chatham v. Lansford ---------- 363 
Cloninger, S. v .--------------- 567 
Clothing Co. v. Stadiem ------- 6 
Condor v. Secrest--,---------- 201 
Contracting Co. v. Wade ------- 177 
Cooper v. Rowland-; ---------- 353 
Cordell v. Telegraph Co .------- 402 
Costner, Annuity Co. v .-------- 293 
Cotton v. R. R .---------------- 227 
Cox v. R. R.------------------ 86 
Cox v. R. R.------------------ 117 
Cromer v. Self ---------------- 164 
Cuthbertson v. Morgan -------- 72 

Davis v. Stephenson ----------- 113 
Davis v. Thornburg ----------- 233 
Dixon, S, v .------------------- 460 
Dobbins, S. v .---------------- 465 
Dnnbar, Wilkinson v .---------- 20 
Duncan, Little v .-------------- 84 
Dunlap, S. v .----------------- 550 

Haines v. Smith -------------- 279 
Hall v. R. R .------------------ 108 
Hanstein v. Ferrall----------- 240 
Harris v. Cannady ------------ 81 
Harris, S. v .-------- 1 --------- 513 
Hauser v. Morrison ----------- 345 
Hawk v. Lumber Co .-------, 10, 16 
Hawn, Vinegar Go. v .---------- 355 
Haywood v. Trust Co .--------- 208 
Heilig, Lanier v .-------------- 384 
Henderson-Snyder Co. v. Polk-- 104 
Hill v. Lane ------------------ 267 
Holler v. Telegraph Co .-------- 336 
Houser v. Bonsai------------- 51 
Hunt, Fortune v .-------------- 358 
Hutton, Laney v .-------------- 264 

Inman v. R. R .--------------- 123 
1% re Williams ---------------- 436 
Insurance Co., McClintock v.-- 35 
Insurance Co., Whitehurst v.-- 273 

Jones v. Smith & 00 .---------- 318 

Kelly, Faison v .----------,---- 282 
Khoury, S. v .----------------- 454 
Kincaid, White v .----------,-- 415 
Kinney v. Kinney ------------- 321 
Kinston v. Loftin -----------,- 255 
Kirkpatrick, Martin v .-----,-- 400 
Kuker v. Snow ---------------- 181 



Parker, Moore v .-------------- 288 
Peele v. R. R .----------------- 390 
Peterson, S, v .---------------- 533 
Pickler v. Board of Education- 221 
Polk, Henderson-Snyder Co. v.- 104 
Powell v. Woodcock ----------- 235 

S 
School Committee, Venable v.-- 120 
Self, Cromer v .---------------- 164 
Secrest, Condor v .------------- 201 
Shine, S. v .------------------- 480 
Smith, Beeson T .-------------- 142 
Smith, Haines v .----,--------- 279 
Smith & Co., Jones v .--------- 318 
Smith v. Moore --------------- 185 
Smith v. Thomas ------------- 100 
Snow, Kuker v .--------------- 181 
Spainhour, Sprinkle v .-------- 223 
Sprinkle v. Spainhour --------- 223 
Stadiem, Clothing Co. v .------- 6 
Staples, Bray v .--------------- 89 
S. v. Allen ----------------- L 458 
S, v. Banner ----------------- 519 
S. v. Branner ---------------- 559 
S, v. Burchfield -------------- 537 
S. v. Cloninger --------------- 567 
S. v. Dixon ------------------ 460 
S, v. Dobbins ---------------- 465 
S. v. Dunlap ----------------- 550 
S. v. Fisher ------------------ 557 



CASES REPORTED. 

Venable v. School Committee--- 120 
Vinegar Go. v. Hawn ---------- 355 

vii 



CASES CITED 

Bagg v. R. R 109 N. C. ,  279 ....................... 425 
Bailey v. R, R .-------------- --- 149 N. C., 169 ----------------- ,_- - - - - -  446 
Baldwin v. Maultsby -------- ---- 27 N. C., 505 ........................ 360 
Bank v. Pugh------------------- 8 N.C., 206------------------------- 513 
Banner, S. v.-------------------149 N.C., 519----------------------- 55% 
Barber, S, v 113 N. C., 712 ......................... 534 
Barham, Smith v .--------------- 17 N. C., 420 ......................... 217 
Barnes, Long v.----------------- 87 N.C., 329----------------------- 320 
Barnes, It. R, v.----------------104 N.C., 25-----------------,------- 263 
Barrett, S. v .------------------- 123 N. C., 753 ......................... 512 
Battle, McRae v .--------------- 69 N. C., 98 ----------------------- 198 
Batts, Wells v .----------------- 112 N. C., 283 ......................... 45 
Baskerville, S. v .---------------- 141 N. C., 818 ......................... 482 
Basket v. Moss ------------- ----I15 N. C., 448 ...................... 357 
Baum v. Stevens---------------- 24 N.C., 111-----------------,----- 82 
Baxter, Justice v .--------------- 93 N. C., 405 ......................... 285 
Baxter v. Wilson 95 N. C., 137 ......................... 349' 
Baylees, Black v.--------------- 86 N.C., 527-----------------,_----- 145 
Beaman, Lindsay v .------------- 128 N. C., 189 ......................... 272 
Bell, Lockhart v .------------ ---- 90 N. C., 500 ......................... 487 
Bell, S. v .---------------------- 136 N. C., 674, 676 ----------------- 492, 494 
Benbow v. Moore------------,--I14 N.C., 263------------------------- 221 
Bennett v. Tel. Co .-------------- 128 N. C., 103 ........................ 344 
Benton v. Collins --------------- 125 N. C., 83, 90 ------------------- 16, 163 
Barkley v. Waste Co .------------ 147 N. C., 585 ..................... 230, 287 
Best v. Kinston-----------------lo6 N.C., 205---------------------- 110 
Black v. + Baylees ---------------- 86 N. C., 527 ......................... 145 

viii 



CASES CITED. 

Black v. R. R.------------------ 93 N.C., 42----------------------- 393 
Black, S. v .-------------------- 60 N. C., 263, 264 ----------------- 498, 500 
Blair v. Coakley----------------l36 N.C., 409---------------------- 36 
Blair v. Osborne---------------- 84 N.C., 417------------------------- 204 
Blalock, Strayhorn v .----------- 92 N. C., 293 ..................... 266 
Blue, McKeithen v .------------- 142 N. C., 360 ......................... 96 
Board of Education v. Makely---I39 N.C., 31---------------------- 119 
Bodenhamer, Flint v .------------ 80 N. C., 205 ....................... 464 
Bond, Tayloe v .----------------- 45 N. C., 5 ------------ 1 ------------ 216 
Booker, S. v.-------------------123 N.C., 713---------------------  551 
Boswell, S. v .------------------- 13 N. C., 209 ....................... 578 
Bowen, Allen v .----------------- 74 N. C., 155 ......................... 206 
Bowman, S. v .------------------ 78 N. C., 509 ..................... 457, 524 
Boykin v. Buie-----------------109 N.C., 503--------------------- 435 
Bradshaw v. Ellis --------------- 22 N. C., 20 ..................... 251 
Brantley v. Finch --------------- 97 N. C., 91 ......................... 34 
Bruce v. Nicholson--------------109 N.C., 204------------------------- 319 
Brickhouse v. Sutton ------------ 99 N. C., 103 ......................... 387 
Bright v. Tel. Co .--------------- 132 N. C., 317 ...................... 344 
Brigman, S. v .------------------ 94 N. C., 888 ...................... 174 
Britt v. R. R .------------------- 148 N. C., 37 .................... 525, 528 
Britt v. Smith------------------ 86 N.C., 305----------------------- 217 
Brittain, S. v .------------------- 143 N. C., 670 ......................... 482 
Brittain v. Westhall ------------ 135 N. C., 492 ......................... 230 
Brodnax v. Groom -------------- 64 N. C., 244 ..................... 134 
Broughton, Chamblee v .--------- 120 N. C., 170 ......................... 144 
Brown v. Electric Co .------------ 138 N. C., 533 ..................... 136 
Brown, S. v.--------------------lOO N.C., 519------,----------------- 555 
Bryan v. Spivey----------------109 N.C., 57--------------------- 365 
Brickhouse, Rogers v .----------- 58 N. C., 301 ......................... 251 
Buie, Boykin v .----------------- 109 N. C., 503 ....................... 435 
Burns v. Tomlinson-------------I47 N.C., 645------------------------- 296 
Burns v. R. R .------------------ 125 N. C., 309 ......................... 163 
Burton v. R. R .--------------- -- 84 N. C., 192 ......................... 16 
Butts v. R. R.-------------------133 N.C., 83--------------------- 157 
Byers, S. v.---------------------lOO N.C., 517------------------------- 464 
Bynum v. Thompson ------------ 25 N. C., 578 . . . . . . . . . . . . . . . . . . . .  272 
Bynum v. Wicker---------------I41 N.C., 95------------------------- 319 
Byrd v. Express Co .------------- 139 N. C., 273 ......................... 468 
Byrd, 8. v.----------------------I21 N.C., 684, 688-----------------526, 551 



CASES CITED, 

Dabbs, Hatcher v .--------------- 133 N. C. ,  239 --------------------d---- 338 
Daniels, S. v .------------ -------I34 N. C.,. 641 ......................... 521 
Daniels v. Whitfleld ------------- 44 N. C., 297 ------------------4------ 116 
Darden, S. v.-------------------I17 N.C., 697------------------------- 481 . 

X 



CASES CITED. 

Davidson v. Arledge ------------- 97 N. C., 172 ......................... 244 
Davidson, S. v.----------------- 77 N.C., 522---- - - - - - - - - - - - - - - - - - -  497 
Davis v. Keen------------------142 N.C., 496------------------------- 108 
Davis, S. v.---------------------134 N.C., 633---------------------- 555 
Davis, S. v.---------------------lOQ N.C., 784--------------------- 572 
Deans v. R. R.------------------107 N.C., 693------------------------- 479 
Degraff, S. v .------------------- 113 N. C., 688 ....................... 522 
DeRossett, Ashe v .-------------- 50 N. C., 299 ...................... 190 
Delamar, Harriss v .------------- 38 N. C., 319 ....................... 145 
Dellinger, Derr v.--------------- 75 N.C., 300--------------------- 145 
Dellinger, Kendrick v .----------- 117 N. C., 492 ....................... 362 
Derr v. Dellinger ---------------- 75 N. C., 300 ......................... 145 
Dewey, Isler v .----------------- 84 N. C., 345 ......................... 365 
Dewey v. R. R.------------------142 N,C., 392------------------------- 420 
Dewey, S. v .-------------------- 139 N. C., 556 ......................... 511 
Dickson v. Jordan--------------- 33 N.C., 166------------------------- 302 
Dickson v. Wilson--------------- 82 N.C., 487------------------------- 349 
DSxon, S. v.---------------------131 N.C., 810------------------------- 521 
Dobmn v. Finley-------------- 53 N.C., 495----------------------- 243 
Dodson v. Green---------------- 15 N.C., 488------------------------- 251 
Dorsey v. Henderson ------------ 148 N. C., 423 ..................... ,- 69 
Dowdy, S. v .-------------------- 145 N. C., 432 ......................... 366 
Dowell, S. v .-------------------- 106 N. C., 724 ......................... 496 
Downs, S, v .-------------------- 116 N. C.,lO64 ......................... 60 
Drewry v. McDougall ----------- 145 N. C., 286 ........................ 253 
Duckworth v. Mull--------------143 N.C., 461------------------------- 53 
Dudley, Merrell v.--------------I39 N.C., 57------------------------- 17 
Duncan v. Hall-----------------117 N.C., 443------------------------- 243 
Dunn, Scott v .------------------ 21 N. C., 425 ......................... 50 

Earp v. Rlinton-----------------138 N.C., 202------------------------- 58 
Edens, S. v .--------- - ----- ----- 95 N. C., 693 ----------------- 486, 497, 505 
Edenton, Small v .--------------- 146 N. C., 527 ..................... 134, 545 
ndgerton v. Logan-------------- 81 N.C., 172------------------------- 198 
Edwards v. Edwards------------ 61 N.C., 534--------------------- 325 
Edwards,, S. v .------------------ 90 N. C., 710 ......................... 481 
Efler, S. v.---------------------- 85 N.C., 585------------------------- 578 
Electric Co., Brown v .----------- 138 N. C., 533 ......................... 136 
Blectric Go., Overcash v .-------- 144 N. C., 572 ......................... 119 
Eller v. R. R.-------------------140 N.C., 140------------------------- 61 
Ellington, Mia1 v .--------------- 134 N. C., 131 ......................... 500 
Elliott v. Jefferson -------------- 133 N. C., 207, 215 ----------------- 349, 397 
Ellis, Bradshaw v .-------------- 22 N. C., 20 ......................... 251 
Emerson, Ledford v.-------------I88 N.C., 503-------------------------  60 
Emry v. R. R.------------------102 N.C., 209------------------------- 41 
Euliss v. McAdams -------------- 108 N. C., 507 ....................... 250 
Evans, S. v .-------------------- 50 N. c., 250 ......................... 474 
Everett, Kornegay v.------------ 99 N.C., 30--------------------_ 204 
Express Co., Byrd v .------------- 139 N. C., 273 ......................... 468 
Express Go., Furniture Co. v .---- 144 N. C., 644 ......................... 119 
Express Co., Mfg. CO. v .--------- 148 N. C., 87 ...................... 264 
Exum, S. v .--------------------- 138 N. C., 599, 602, 605, 607 ,------- 484, 525 



CASES CITED. 



CASES CITED. 

xiii 



CASES CITED. 



CASES CITED. 

Laudie v. Tel. Co 124 N. C., 528 ..................... 344, 408 
Laws v. R. R.------------------- 52 N.C., 468------------------------- 548 
Laxton, S. v 78 N. C., 570 ......................... 554 
Leak v. R. R.-------------------124 N.C., 455------------------------ 231 
Ledford v. Emerson-------------I38 N.C., 503------------------------- 60 
LeDuc v. Slocomb --------------- 124 N. C., 347 ......................... 99 
Lee, Claus v.---:----------------140 X.C., 5 5 2 - - - - - - - - - - - - - - - - - - - - -  234 
Lee v. Pearce------------------- 68 N.C., 761------------------------ 198 
Lehew v. Hemit ----------------- 130 N. C., 22 ...................... 76 
Lentz v. Hinson-----------------.I48 N.C., 31------------------------- 36 
Lewis, Froneberger v.----------- 79 N.C., 426------------------------- 46 
Lewis v. Rountree --------------- 78 N. C., 323 ......................... 304 
Lewis, S. v .--------------------- 107 N. C., 972 ......................... 487 
Lindsay v. Austin---------------139 N.C., 463------------------------- 243 
Lindsay v. Smith---------------- 78 N.C., 328------------------------- 298 
Lindsey v. Beaman -------------- 128 N. C., 189 ......................... 272 
'Lilly, S. v.----------------------116 N.C.,1049------------------------- 474 
Lipscornbe, Rhyne v .------------ 122 N. C., 250 ......................... 481 
Little, Gray v.------------------126 N.C., 385------------------------- 163 
Lloyd v. R. R.-------------------118 N.C.,1013------------------------- 478 
Lockhart v. Bell ---------------- 90 N. C., 500 ......................... 487 
Logan, Edgerton v.-------------- 81 N.C., 172------------------------- 198 
Logan v. R. R.------------------116 N.C., 940------------------------- 307 
Long v. Barnes----------------- 87 N.C., 329------------------------- 320 
Long, Hawkins v .--------------- 74 N. C., 782 ......................... 116 



CASES CITED. 

Love v. Miller ------------------ 104 N. C., 582 ---------------------7--- 
Lumber Co., Avery v .------------ 146 N. C., 592 ......................... 
Lumber Co., Hawk v .------------ 145 N. C., 48 ......................... 
Lumber Co. v. Smith ------------ 146 N. C., 199 ......................... 
Lumber Co.. Stewart v .---------- 146 N. C., 116 ......................... 
Lumber Co., Tanner v .---------- 140 N. C., 475 ......................... 
Lylerly v. Wheeler -------------- 34 N. 
Lyne v. Tel. Co .----------------- 123 N. C., 129 ......................... 
Lytle v. Lytle ------------------- 94 N. C., 683 ......................... 
Lytle, S. v.----------------------117 N.C., 799------------------------- 
Lytle, S. v .---------------------- 138 N. C., 738, 744 ----------------- 4803 

Mabrey, S. v .------------------- 64 N. C., 593 ------------------- 496, 
McAdams, Euliss v .------------- 108 N. C., 507 ......................... 
McCaskill, R. R. v.-------------- 94 N.C., 746------------------------- 
3IcCaskil1, R. R. v .-------------- 98 N. C., 526 ......................... 
McClain, Moore v .------------ ---I41 N. O., 473, 479 ----------------- 335, 
McCourry, S. v .----------------- 128 N. C., 599 ......................... 
McCrary, Corn v .--------------- 48 N. C., 496 ......................... 
McCullock v. R. R.--------------146 N.C., 316------------------------- 
MeDaniel, S. v.----------------- 84 N.C., 803------------------------- 
MeDougall, Drewry v .----------- 145 N. C., 286 ......................... 
McDowell, Costen v .------------ 107 N. C., 546 ......................... 
McDowell, Greenlee v .----------- 39 N. C., 484 ......................... 
McDowell, S. v .----------------- 123 N. C., 763 ......................... 
McIntosh, McKinnon v .---------- 98 N. C., 89 ......................... 
McIntyre, Meroney v .------------ 82 N. C., 103 ......................... 
McIver, S. v.--------------------125 N.C., 646------------------------- 
McKeithen v. Blue--------------142 N.C., 360------------------------- 
McKinnon v. McIntosh ---------- 98 N. C., 89 ......................... 
McNair, S. v.------------------- 93 N.C., 628------------------------- 
McNeely v. McNeely ------------- 82 N. C., 183 ......................... 
McNeill v. R. R .----------------- 135 N. C., 733 ......................... 
McPhail v. Johnson ------------- 115 N. C., 302 ......................... 
McRae v. Battle---------------- 69 N.C., 98------------------------- 
McRae v. Malloy------------i--- 93 N.C., 154------------------------- 
Makely, Board of Education v .--- 139 K. C., 31 ......................... 
Malloy v. Fayetteville ----------- 122 N. C., 480 ......................... 
Malloy, McRae v .--------------- 93 N. C., 154 ......................... 
Mfg. Co., Express Co. v .--------- 148 N. C., 87 ......................... 
Mfg. Go., Shaw v .--------------- 143 N. C., 131 ......................... 
Mfg. Co. v. R. R .---------------- 128 N. C., 284, 285 .................... 
Manly v. Raleigh --------------- 57 N. C., 372 ......................... 
Marcom v. Adams --------------- 122 N. C., 222 ......................... 
Marks v. Cotton Mills-----------I35 N.C., 290------------------------- 
Marsh v. Gohen----------------- 68 N.C., 283------------------------- 
Marshall v. Flynn--------------- 49 N. C., 199------------------------- 
Marsha, Cromer v.--------------122 N.C., 563------------------------- 
Massey, S. v .------------------- 97 N. C., 468 ......................... 
Maultsby, Baldwin v .------------ 27 N. C., 505 ......................... 
Meadows v. Cozart -------------- 76 N. C., 450 ......................... 
Meadows v. Tel. Co .------------- 132 N. C., 40 ......................... 
Meares, Heiser v.---------------120 N.C., 443------------------------- 

xvi 



CASES CITED. 

1 4 9 ~ ~  svii  



CASES CITED. 

xviii 



CASES CITED. 



CASES CITED. 

Saint George v. Hardie---------A47 N.C., 88------------------------- 549 
Sales, Payne v.----------------- 22 N.C., 455------------------------- 219 
Satterthwaite, Tucker v .--------- 120 N. C., 118 ......................... 338 
Saunders, Kerr v .--------------- 122 N. C., 638 ------------------------- 435 
Sawyer, Ives v.----------------- 20 N.C., 50------------------------- 3 



CASES CITED. 

xxi 



CASES CITED. 



CASES CITED. 



CASES CITED. 

xxiv 



CASES CITED. 

Tel. Co., Meadows v .------------ 132 N. C., 40 ------------------------- 344 
Tel. Co., Orr v .------------------ 132 N. C., 694 ......................... 160 
Tel. Co., Shepard v. ------------- 143 N. C., 244 ......................... 119 
Tel. Co., Sherrill v .-------------- 109 N. C., 528 ......................... 344 
Tel. Co., Williams v .------------- 136 N. C., 82, 84 ----------------- -340, 413 
Thomas v. 'Simpson------------- 80 N.C., 4------------------------- 304 
Thomason v. R. R.--------------142 N.C., 318_------------------------ 420 
Thompson, Bynum v .------------ 25 N. C., 578 ......................... 272 
Thompson, Phillips v .----------- 73 N. C., 543 ......................... 206 
Threadgill, Covington v .--------- 88 N. C., 186 ......................... 299 
Tilley, Guano Co. v .------------- 110 N. C., 29 ......................... 303 
Tobacco Co. v. Tobacco Co .------- 144 N. C., 369 ......................... 311 
Tompkins, Allen v .-------------- 136 N. C., 208 ......................... 304 
Tomlinson, Burns v .------------- 147 N. C., 645 ......................... 296 
Toms v. Fi te  .................... 93 N. C., 274 ......................... 325 
Toole v. Toole------------------112 N.C., 152------------------------- 326 
Towles v. Fisher---------------- 77 N.C., 437------------------------- 45 
Townsend, Register Co. v .------- 137 N. C., 652 ......................... 276 
Traction Go., Kelly v .----------- 133 N. C., 418 ......................... 338 
Traylor, S. v .------------------- 121 N. C., 674, 676 ----------------- 571, 578 
Trice, Syme v.------------------ 96 N.C., 243------------------------- 387 
Trotman, S. v .------------------ 142 N. C., 662 ......................... 517 
Tuck, Street v .------------------ 84 N. C., 605 ......................... 30 
Tucker, Carpenter v.------------ 98 N.C., 316------------------------- 190 
Tucker v. Satterthwaite---------I20 N.C., 118--_---------------------- 338 
Turner, S, v.-------------------143 N.C., 642------------------------- 484 
Turpin, S. v .-------------------- 77 N. C., 473 ----------------- 526, 535, 558 
Tuten, S. v.---------------------131 N.C., 701------------------------- 537 
Twitty v. R. R.-----------------l41 N.C., 355------------------------- 425 
Tyson, Kitchin v .--------------- 7 N. C., 314, ........................ 502 
Tyson, S. v.--------------------133 N.C., 692-------_-------------537, 555 



CASES CITED. 

xrvi 



CASES 

ARGUED AND DETERMINED IN THE 

SUPREME COURT 

NORTH CAROLINA 

AT RALEIGH 

FALL TERM, 1908 

L. W. McCOY v. CAPE FEAR LUMBER COMPANY ET AL. 

(Filed 28 October, 1908.) 

1. Deeds and Conveyances-Title-Evidence-Common Source-Rule of 
Convenience. 

When both parties to a controversy involving the title to land claim 
under the same person, it is not competent for either, as such claim- 
ant, to deny that the common grantor had title. 

2. Same. 
When the rule applies that parties claiming land under a common 

source are not required to show title beyond, i t  is not in strictness an 
application of the doctrine of estoppel, precluding a party from showing 
and establishing title superior to that of the common source and con- 
necting himself with i t ;  but the rule is established for the convenience 
of parties, relieving each from. the necessity of proving title back of the 
common source when i t  is perfectly apparent that both of them are acting 
in recognition of that title as the true one. 

Same-Timber-Deeds. 
When, in an action for spoil and wrong to the land, the owner of the 

common source of title holds a deed purporting to convey to him the fee 
in lands, or he is in possession thereof claiming to own them, and then 
conveys a restricted interest therein, in this case the right to cut and 
remove therefrom timber of specified size, the grantee of the restricted 
interest cannot deny the title of the common source, so as to make i t  
necessary for the grantor to show his title beyond, in order to recover. 

4. Same. 
Plaintiff and his grantor were in possession under deed of certain lands 

claiming them as absolute owners, one as reversioner and the other as 
life tenant. They conveyed to one of the defendants the right to cut 
and remove from the lands the timber of a specified size, who, in his 
turn, and after the death o? the life tenant, entered into contract with 
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the other defendant to cut and remove the timber for them. Thereafter, 
the plaintiff brought suit for damages arising from defendant's spoil and 
wrong to the land: Held, that, as according to his own deed, in evi- 
dence, the plaintiff was the owner of the lands, claiming them as his 
own, it was not necessary for him to prove his title further, in order to 
recover damages in a suit against those to whom he had conveyed the 
restricted estate. 

i 
(2) ACTION tried before Neal, J., and a jury, at March Term, 

1908, of PENDER. 
There was evidence tending to show, that, under certain deeds from 

plaintiff, and those under whom he claimed, conveying to defendants the 
standing timber of certain dimensions, within a given boundary of land, 
with the right to enter, cut and remove same, said defendants or their 
grantees had entered and cut the timber on said land not included in 
their deed or contract, and had wrongfully committed other spoil and 
injury to said land not contemplated or authorized by said deed. 

Under the charge of the court, the jury rendered the following verdict: 
1. I s  the plaintiff the owner of the lands and premises described in the 

complaint ? 
Answer : Yes. 
2. Did the defendant, C. W. Mitchell and W. P. Taylor, trading as 

Mitchell & Taylor, unlawfully and wrongfully cut and remove timber, 
crossties, wood, and otherwise injure the plaintiff as alleged in the 
complaint ? 

Answer : Yes. 
3. Did the defendant, New Hanover Shingle Company, unlawfully 

and wrongfully, cut and remove timber, crossties and wood, and 
(3 )  otherwise injure the plaintiff as alleged in the complaint? 

Answer: Yes. 
4. What damage is the plaintiff entitled to recover? 
Answer : $1,000. 
There was judgment on the verdict for plaintiff, and defendant ex- 

cepted and appealed. 

R. C. Crady, E. K. Bryan and C. E. McCullen for plaintiff. 
Meares and Ruarlc for defendant. 

HOKE, J., after stating the case: The objections chiefly urged to the 
validity of the trial below are for alleged errors in the determination of 
the first issue, that addressed to the plaintiff's ownership of the land on 
which the timber was situated. I n  Whitaker v. Cuwthorne, 14 N. C., 
390, Daniel, J., delivering the opinion, quotes with approval the state- 
ment of Blackstone in reference to the term "land" : 
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"If a man grant all his lands, he grants thereby all his mines of 
metal, and other fossils, his woods, 'his waters, and his house, as well as 
his fields and meadows." 

And, in  determining the ownership of this important species of prop- 
erty, i t  is a rule well recognized with us, that when both parties claim 
title under the same person i t  is not competent for either, as such 
claimant, to deny that such person had the title. Fisher v. Mining Co., 
94 N. C., 397; Christenburg v. King, 85 N. C., 230; Worsley v. Johnson, 
50 N. C., 72; Register v. Rowell, 48 N. C., 312; Johnston v. Watts, 46 
N. C., 228; Ives v. Sawyer, 20 N.  C., 50. This is not in strictness an 
application of the doctrine of estoppel, but is a rule established for the 
convenience of parties in actions of this character, relieving them of the 
necessity of going back further than the common source when i t  is 
apparent that both parties are acting in recognition of this common 
source as the true title. Warren v. Williford, 148 N.  C., 474. 

I n  Christenburg v. Ring, supra, Ashe J., for the Court, in (4) 
speaking of this rule, said : "It is well settled as an inflexible rule, 
that where both parties claim under the same person, neither of them 
can deny his right, and then, as between them, the elder is the better title 
and must prevail. To this rule there is an exception, when the defend- 
ant can show a better title outstanding, and has acquired it." And 
further on in the same opinion: "It must be borne in mind, that the 
general rule applicable to cases like this, is not strictly an estoppel, but 
a rule of justice and convenience adopted by the courts to relieve the 
plaintiff in  ejectment from the necessity of going back behind the com- 
mon source, from which he and the defendant derive title, and deducing 
his title by a chain of mesne conveyances from the State." Citing Frey 
v. Ramsour, 66 N. C., 466. 

There is a class of cases which hold that when a party, having the 
weaker claim, is holding under a grant or deed from the common source, 
which creates a special interest in  the property, or conveys a restricted 
estate therein, and nothing else appears but the production of such a 
grant or deed, the rule only applies to the extent of the interest created 
or to the amount of the estate conveyed. But this apparent limitation 
of the rule does not obtain when it is made to appear, further, that the 
owner of the common source of title, at  the time he created the special 
interest in the property or conveyed the particular estate, had a deed for 
the land which purported to convey to him in fee, or was in the actual 
possession of the property claiming to own it. And especially is this 
true when the common grantor professes in his deed to be the true o*ner. 
An instance and illustration of this position will be found in Worsley v. 
Johnsoa supra, where it was held: "Where a person made a deed to 
another, conveying a life estate in  an unoccupied lot of land, and such 

3 
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McCoy v. LUMBEB CO. 

life estate conveyed the premises in fee simple, i t  was held that such 
purchaser is not precluded, by the rule of practice in ejectment, 

(5)  from denying the title of the vendor, beyond the life estate con- 
veyed, and the heirs of such vendor can only recover by showing, 

either that their ancestor had a deed for the land purporting to convey a 
fee, or that he was in possession of the premises claiming a fee." And 
this decision is recognized and approved in Fisher v. Miming Co., supra. 

I n  such case the question is, did the common grantor profess to be the 
real owner, and the grantee of a limited estate take in recognition of 
that claim? Applying this principle to the facts presented, there is no 
error in the record which givw the defendant any just ground for com- 
plaint. I t  appears that in 1893 one Fred McKoy, the grantor of plain- 
tiff, and plaintiff himself, claiming the property as absolute owners, one 
as life tenant and the other as reversioner and in possession of same, 
conveyed to the Cape Fear Lumber Company the standing timber on the 
land in question that would measure 10 inches and upwards, with the 
privilege to enter said land and cut and carry away the timber within 
twenty years from date, etc. "All the timber trees on our tract of land 
of the following dimensions," are the words of the instrument describing 
the interest conveyed. After the execution of this conveyance, to wit, 
in 1903, and six or seven years after the death of Fred McKoy, the life 
tenant, and leaving the plaintiff, according to the terms of his own deed, 
the sole owner of the land, the Cape Fear Company conveyed the prop- 
erty to the other defendants, stipulating that these grantees should cut 
and sell to said company all the merchantable timber on the land, which 
said grantees did not use, at a certain price per thousand, etc.; that 
these grantees entered, under this deed of the Cape Fear Lumber Com- 
pany, and committed the spoil and wrong, and to the amount established 
against them by the verdict. 

I t  will be thus seen that the Cape Fear Lumber Company bought the 
timber on the land in recognition of Fred McKoy, plaintiff's grantor, 

and plaintiff himself, as the true owners of the property, and the 
(6) defendants, having entered under and by virtue of these deeds 

from the Cape Fear Lumber Company, are also in under Fred 
McKoy and plaintiff himself, and in recognition of their title, unless and 
until they can show a better title outstanding, and connect themselves 
with it. 

There is no reversible error in the record, and the judgment below 
will be 

Affirmed. 

Cited: Sample v. Lumber Co., 150 N. C., 164; Bryan v. Hodges, 151 
N .  C., 414; Poy v. Lumber Co., 152 N. C., 599; Bowen v. Perkim, 154 
N. C., 452; V a n  Gilder v. Buller, 159 N. C., 297; LeRoy v. Xteamboat 
Co., 165 N. C., 120. 4 



N. C.] FALL TERM, 1908. 

VANSTORY CLOTHING COMPANY v. STADIEM ET AL. 

(Filed 5 November, 1908.) 

1. Issues-Evidential-Matters in Controversy. 
Issues tendered which are evidential and do not present the true mat- 

ters in controversy are properly refused. 

2. Contract-Breach by Vendee-Vendor in Possession-Vendor's Sale in  
Good Faith-Measure of Damages. 

On breach of contract by vendee in a sale of a stock of merchandise, the 
vendor, remaining in possession, may resell the goods with utmost good 
faith and with diligence as agent of the vendee, and recover, as dam- 
ages, storage and interest on the purchase price, together with the dif- 
ference between the price at which it was thus sold and that agreed 
upon in the contract. The question whether the resale was at a fair 
price is for the jury. 

ACTION tried before Jones, J., and a jury, at August Term, 1908, of 
GUIL~ORD. Defendants appealed. 

The plaintiff on 15 August, 1906, sold the defendants a stock of 
goods for $6,900 cash. The defendants gave a check for $500, but it 
was protested and, no part of the purchase money being paid, the plain- 
tiff retook possession of the goods after the defendants had held them 
ten days. The evidence for plaintiff is, that i t  held the goods till 25 
October, 1906, subject to defendants' orders, when, after due notice, i t  
sold them for $5,500; that the defendants left the goods in bad 
condition and torn up, many being on the floor; that the goods (7) 
were worth $1,500 more on 15 August than when resold; that 
the plaintiff lost the use of the store-room two months and ten days, 
storage being worth $20 to $25 per month; that plaintiff used every 
effort, after defendants' refusal to pay for the goods, to sell them at the 
best possible price, writing many letters to parties in and out of the 
State who were likely to buy, and inducing some of them to come to 
Greensboro to examine the goods ; that the defendants were notified that 
if they did not take the goods the plaintiff would sell them, and the de- 
fendants paid no attention to the notice. The defendants offered no 
evidence. 

The defendants tendered as issues : 
1. Did the plaintiff resell the goods within a reasonable time, and did 

he use reasonable diligence in effecting a sale? 
2. Was the sale a fair one? 
The court submitted instead : 1. Did the plaintiff and defendants enter 

into a contract for sale of the goods at the price of $6,900? 2. Did the 
defendants refuse and fail to comply with the contract of sale? 3. What 
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damage, if any, has the plaintiff sustained by the breach of the contract 
of sale? The jury responded Yes as to the first two issues and $1,500 
as to the third. 

John A. Barringer and W .  P. Bynum, Jr., for plaidiff. 
Stedman & Coolce for defendants. 

CLARK, J., after stating the facts: The exception of the defendants 
as to issues cannot be sustained. Those they tendered were evidential 
in their nature. Those submitted by the court were proper. Besides, 
under the issues offered by defendants, the amount of damages, the true 
matter in controversy, could not have been determined. 

The only other exception requiring our consideration is the refusal 
of the court to give the following request to charge, "If the jury shall 

find from the evidence that the market value of the goods was 
(8) $6,900 at the time of the breach of contract, the plaintiff would 

be entitled to recover nothing, and you will answer the third 
issue Nothing. That is to say, if the goods were worth what plaintiff 
sold them to defendants for, the defendants were privileged to refuse to 
take them." 

This prayer could not be given for many reasons. The breach of 
contract, nothing else appearing, entitled the plaintiff at least to nominal 
damages. The plaintiff was also entitled to recover storage, and interest 
on the purchase price, while making reasonable and proper efforts to 
resell the goods. Besides, the defendants, after their wrongful act, are 
not entitled to be allowed, in abatement of damages, the market price a t  
the time of the breach of the contract, but only, if we follow the terms 
of the issues tendered by themselves, that the goods should be sold within 
a reasonable time, using reasonable diligence in effecting a sale, and that 
i t  should be a fair sale. 

In  Grist v. Williams, 111 N. C., 53, i t  is held, that, if the vendee 
refuses to pay for and receive the goods, the vendor has the right either 
to rescind the contract or reseII the goods and recover from the vendee 
the difference in price. I n  making such resale he is considered as acting 
as the agent of the vendee. 1 Benjamin Sales, 1077, note. Of course, 
he must act in the utmost good faith and with diligence. We know not 
what instructions his Honor gave on this point, but they were satis- 
factory to the defendants, for they have made no exceptions to the 
charge. 

The defendants rely upon Heiser v. Meares, 120 N. C., 443. That was 
where an executory contract for the manufacture of goods was rescinded 
before the work was finished, and the court distinguished between the 
measure of damages in such a case and in a case like the present, saying : 
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"In a contract for the sale of specific articles then in existence 
and ready for delivery when the purchaser refuses compliance (9) 
the seller has three remedies at  his option: To treat the prop- 
erty- 

"1. As his own and sue for damages. 
"2. As the property of the buyer and sue for the price. 
"3. As the property of the buyer and resell i t  for him and sue for the 

difference between the contract price and that obtained on the resale." 
The latter option was exercised by the plaintiff herein. The Court, in 
Heiser v. Ilfeares, said that a different rule obtained where the contract 
was for goods thereafter to be manufactured, because when the vendor 
"was notified of the rescission of the agreement, i t  seems unreasonable 
that he should continue to manufacture and thus continue to increase his 
damages." Therefore, in such case, the damages are to be measured "at 
the time of the breach." 

Under the charge herein, to which the appellants did not except and 
which is therefore not sent up, the jury evidently did not think that the 
$5,500 obtained on a resale was a fair price, but found that the plaintiff 
should have obtained something over $6,000, for though the plaintiff was 
entitled to storage, interest and an allowance for his time as agent in 
reselling, the damages are assessed at $900. The defendants have no 
ground to complain. 

No error. 

G. E. HAWK v. THE PINE LUMBER COMPANY. 
(10) 

(Filed 5 November, 1908.) 

PLAINTIFF'S APPEAL. 

1. Contracts, Breach of-Measure of Damages-From What Time Estimated. 
Parties to a contract are presumed to have contracted with reference 

to the damages which would arise from a breach thereof under the con- . ditions existing at the time of the breach. 

2. Same-Evidence-Matters in Diminution of. 
When a party to a contract thereby agreed to log the lands of the 

other party at a certain price, and was prevented from fulfilling his 
agreement by the breach thereof of the other, evidence of the subse- 
quently increased price of labor, for the purpose of showing a diminution 
in the profits of logging during the period of time required to fulfill the 
contract, is incompetent and a charge to the jury based upon that theory 
is erroneous. 
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3. Appeal and Error-Supreme Court-Discretion-New Tr ia l  as to All 
Issues. 

When error is found on appeal as to some of the issues submitted in 
the lower court, the Supreme Court may, in its discretion, grant a new 
trial as to all, when it appears that injustice would otherwise be done to 
one or both of the parties litigant. 

ACTION tried before Lyon, J., and a jury, at November Term, 1907, 
of CRAVEN. 

The plaintiff alleged that, on 4 January, 1902, he had entered into a 
contract with the defendant to log certain timber lands owned by it, the 
defendant to furnish the necessary equipment, to provide for the means 
for performing the contract, which were to be charged to the plaintiff, 
who was credited each month with the logs delivered by him. State- 
ments were furnished each month showing the balance due. The plain- 
tiff further alleged that the land was well timbered and the contract, if 
performed, would have enabled him to realize a profit of $100,000. 
There were allegations as to the respective duties and obligations of the 

parties, and evidence to sustain the same. The essential facts are 
(11) stated in IIawE v. Lumber Co., 145 N. C., 48. 

The contract was, of course, unperformed at the time of the 
breach, and the evidence tended to show that it would have taken several 
years to complete the work under it. The breach occurred in November, 
1903. The estimates as to the quantity of timber on the land varied 
considerably, the plaintiff's evidence tending to show that there were 
between 150,000,000 qnd 200,000,000 feet of timber and 20,000 acres of 
land, while the evidence of the defendant tended to show that there were 
only 5,000 acres and from 30,000,000 to 40,000,000 feet of timber. 

The court permitted a witness, Benjamin Moore, over the objection of 
the plaintiff, made in apt time, to testify as follows: That "it would not 
have cost less than $4.50 or $5, at least, to log the land in 1904, 1905, 
1906 and 1907, and that wages had increased since 1903 something like 
50 per cent." Other witnesses were permitted to testify to the same 
facts. The plaintiff requested the court to charge the jury as follows: 
"If the jury shall find that the defendant wrongfully broke its contract 
with the plaintiff, he is entitled to have his damages assessed upon the 
conditions as they existed at the time of the breach, and they will not 
consider whether the expense of logging has increased since that time, or 
decreased, but will estimate his damages upon the conditions then exist- 
ing, and the estimate should be based upon the present value of the con- 
tract at the time of the breach." This instruction was refused and the 
plaintiff excepted. The court charged the jury as follows: "1. The sixth 
issue is, what damage has the plaintiff sustained by reason of the wrong- 
ful breach of the contract? The burden of this issue is on the plaintiff. 
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Should you answer the first, second and third issues 'Yes,' the plaintiff 
will be entitled to recover the difference between the contract price, 
which is agreed was three dollars per thousand feet, and the cost of 
cutting, hauling and loading the logs on the cars of the Norfolk & 
Southern Railway Company at  Croatan, of all the merchantable (12) 
timber that was left on the land at the date the plaintiff stopped 
work for the defendant company." Plaintiff excepted to this part of the 
charge. 

"2. You must find the quantity of timber on the land that was em- 
braced in the contract, the number of feet and the amount that i t  would 
cost the plaintiff to deliver said logs on board the cars of the Norfolk & 
Southern Railway Company at Croatan, at  the time or times said logs 
were to be delivered, under the terms of the contract. Should you find 
that i t  would cost three dollars per thousand feet or more, the plaintiff 
would not be entitled to recover any amount on account of said logs, for 
there would be no profit in it to him." The plaintiff excepted to each 
of these instructions. 

The issues and the answers thereto were as follows : 
1. Did plaintiff and defendant enter into the contract as alleged in the 

complaint ? Answer : Yes. 
2. Did the plaintiff perform the contract on his part as fully as he 

was permitted to do by defendant ? Answer : Yes. 
3. Did the defendant wrongfully break the contract and prevent the * 

plaintiff from further performance thereof? Answer : Yes. 
4. Did the defendant wrongfully convert the personal property of the 

plaintiff as alleged in the complaint? Answer: Yes. 
5. What damage has plaintiff sustained by the wrongful conversion of 

his personal property? Answer : $1,359. 
6 .  What damage has plaintiff sustained by the wronkful breach of the 

contract ? Answer : $2,250 with interest on same. 
7. Have the matters and things complained of been heretofore adjudi- 

cated as to the conversion of the personal property, as alleged in the 
answer ? Answer : Yes. 

8. Have the matters and things alleged in the complaint, other than 
the conversion of the personal property, been heretofore adjudi- 
cated, as alleged in the answer? Answer : No. 

The pIaintiff moved for a new trial, which was refused, and 
(13) 

judgment was entered upon the verdict. He then excepted and appealed. 

W. D. McIver and D. L. Ward for plaintiff. 
W. W.  Clark, Simmons, Ward & Allen, and Moore & Durn for de- 

f endant. 
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WALKER, J. We are of the opinion the judge erred in  admitting the 
testimony of Benjamin Xoore and other witnesses as to facts super- 
vening the breach of the contract, that is, the cost of logging after the 
breach and the increase in  the rate of wages, and also i n  refusing the 
plaintiff's prayer for instruction. This case, in  respect to the damages 
reooverable for the breach of the contract is governed by Wilkinson, v. 
Dunbar, post, 20. We held there that, while the entire damage must be 
assessed, present and prospective, the measure of damages is the value of 
the contract a t  the time of the breach. Justbe Hoke, for the Court, says 
in  that case: "There was evidence offered tending to show that this con- 
tract would have required some years in  its performance beyond the time 
when a breach was established, and, as to this prospective damage, that to 
arise i n  the time required for performance after such breach, the correct 
rule would be the present value of the difference between the contract 
price and the cost of performance. We hold, as stated, that recovery for 
this prospective damage can be had, but defenda'nt is only entitled to the 
present value of his contract, and, i n  so far  as such damage is allowed by 
anticipation, proper allowance should be made for the fact that present 
recovery is had for damage that would only have accrued a t  a future 
time. This position as to the correct rule for determining values to arise 
and accrue in  the future, when a present recovery is allowable; is very 
well illustrated in Piclcett v. R. R., 117 N. C., 616." H e  cites the leading 

o and authoritative case of Masterton, v. Mayor, 7 Hill, 61, i n  which 
(14) it was held : "(a) When one party to an executory contract puts an 

end to i t  by refusing to fulfill, the other party is entitled to an 
equivalent in damages for the gains and profits which he would have 
realized from performance. (b) The measure of damages, in respect to so 
much of the contract as remained wholly unperformed at the time of the 
breach, is the difference between what the performance would have cost 
the plaintiff and the price which the defendant had agreed to pay. (c) 
I n  estimating what the performance would have cost the plaintiff, the 
court and jury should be governed by the price of labor and material 
a t  the time of the breach, paying no attention to subsequent fluctuations 
of the market." This, of course, means actual fluctuations. 

The language of Chief Justice iYe1so.i~ (afterwards a justice of the 
Supreme Court of the United States) is especially applicable to our case. 
H e  says : "Where the contract, as in  this case, is broken before the arrival 
of the time for full performance, and the opposite party elects to consider 
i t  in  that light, the market price on that day of the breach is to govern 
in  the assessment of damages. I n  other words, the damages are to be 
settled and ascertained according to the existing state of the market at 
the time the cause of action arose, and not at  the time fixed for full 
performance. The basis upon which to estimate the damages, therefore, 

10 
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is just as fixed and easily ascertained in cases like the present, as in 
actions predicated upon a failure to perform at the day." 

The concurring opinion of Bronsoa, J., is equally as strong and explicit 
in stating the same principle. The rule, as now formulated by this Court, 
and governing; in such cases as this one, is well supported, not only by 
Masterton v. Mayor, supra, but by the other cases which will be found 
in the learned and forceful opinion of Justice Hoke. We need not refer 
to them seriatim and make special comment upon the rea- 
sons assigned therein for the conclusion reached by the Courts (15) 

. of Alabama, Iowa, Wisconsin and Illinois, and by this Court 
in Oldham v. Kerchner, 79 N. C., 106, as i t  will suffice to say, gen- 
erally, that they fully and conclusively sustain the rule as one both 
simple in its application, certainly less speculative than any other, and 
eminently just and proper. We again commend its wisdom, as it fixes 
a sure standard for assessing the damages, and prevents a jury from 
entering into the field of uncontrolled conjecture and speculation, which 
might result in many cases most disastrously to the offending party. He 
surely should not complain of it, and his adversary has no ground for 
criticism of it, as a proper criterion of what he should receive, as he 
gets, under it, all that he could have contemplated that he would receive, 
and he also receives a benefit from the fact that we exclude from the con- 
sideration of the jury vague surmise and conjecture as to what the future 
market, with respect to the cost of labor and material, and other elements 
of damages, will actually be. The fact that the market will fluctuate 
and that prices will rise or fall may be considered in estimating the 
damages, but not any particular or actual damage which may have 
occurred in future conditions. The presumption is that he estimated his 
profit upon the basis of the conditions existing at the time of the breach, 
if there should be one, or that is, at least, as close an approximation as 
we can possibly make, with reference to what was in the minds of the 
parties and within their reasonable expectation, when they made the 
contract. This ruling entitles the plaintiff to a new trial. The instruc- 
tions of the court, Nos. 1 and 2, would seem to be somewhat inconsistent, 
though it is possible we may be mistaken as to this, and not clearly under- 
stand them with reference to each other, so as to be able to reconcile them. 
The last instruction was erroneous, under the rule laid down by us, 
especially when considered in connection with the incompetent evidence 
admitted and the instruction asked by the plaintiff, which was 
rejected. 

We think that, under the peculiar circumstances of this case, 
(16) 

the new trial, which we award, should extend to all the issues, for the 
reason, among others which are controlling, that the facts of the case 
may be more fully developed and the questions intended to be presented, 

11 
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more clearly presented. To do otherwise might result in injustice to 
one or both of the parties. We grant the new trial generally in the exer- 
cise of the discretion which belongs to this court, as has been so often 
decided. Burton v. R. R., 84 N. C., 192; Holmes v. Godwin, 71 N. C., 
306; Meroney v. Mclntyre, 82 N. C., 103; Strother v. R. R., 123 N. C., 
197; Hall v.  ail, 131 N. C., 185; Benton v. Collks, 125 N. C., 83; 
Nathan u. R. R., 118 N. C., 1066. 

Let there be a new trial as to all the issues. 
New trial. 

Cited: Willcimon v. Dunbar, post, 26; Dixon v. Grand Lodge, 174 
N. C., 140. 

G.  E. HAWK v. THE PINE LUMBER COMPANY. 

(Filed 5 November, 1908.) 

Instructions-Credibility of Witnesses-Questions for Jury. 
An instruction which deprives the jury of the right to pass upon the 

credibility of the witnesses is properly refused. 

2. Appeal and Error-Both Parties Appeal-New Trial. 
When a new trial has been granted by the Supreme Court in the appeal 

of one of the parties litigant, the appeal in the same action by the other 
party will be dismissed. 

ACTION tried before Neal, J., and a jury, at November Term, 1907, of 
CRAVEN. 

W. D. NcIver and D: L. Ward for plaintif. 
W.  W. Clark, flimmom, Ward & Allen and Moore & Dunn for 

defendant. 

(17) WALKER, J. This is an appeal by the defendant, from the 
refusal of the court to grant a new trial, because the court refused 

to give the jury, as requested to do so by his counsel, the following 
instruction : "Upon the whole evidence, you will answer the eighth issue 
'Yes.'" The issues are set out in the plaintiff's appeal and reference 
is made thereto. The request was not in proper form, as i t  deprived the 
jury of the right to pass upon the credibility of the witnesses. Mfg. Co. 

12 
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v. R. R., 128 N.  C., at  pp. 284, 285, and cases cited; MerreLl v. Dudley, 
139 N. C., 57. The burden of the eighth issue was upon the defendant. 

Bqt we will not decide the case upon the inaccurate and disapproved 
form of the prayer. I f  we did so, i t  would affirm the judgment in  this 
appeal. I n  the plaintiff's appeal we have directed a new trial, as to all 
the issues, and this appeal, therefore, becomes unnecessary, for the 
defendant will get what i t  is asking for by our giving a new trial in that 
appeal. Therefore, the proper course now is to dismiss this appeal. 

Appeal dismissed. 

J. A. LEAK v. BANK O F  WADESBORO. 

(Filed 5 November, 1908.) 

Personal Property-Evidence of Sale-Registration-Mortgage. 
A paper writing evidencing that the maker voluntarily turned over 

to the sheriff, to be held for the bank, certain personal property, to be 
delivered to the bank to partly cover checks drawn by the maker on the 
account of another, is a sale, and requires no registration as against a 
mortgage subsequently given on the property mentioned; and evidence, 
on the part of the bank, tending to show a valid indebtedness of the ' 

maker to it, is competent, being relevant to support the bank's title in 
case impeaching testimony is offered. 

ACTION tried before Jones, J., and a jury, at  June Term, 1908, of 
ANSON, for the recovery of a horse. 

The following issues were submitted and responded to by the (18) 
jury : 
1. I s  plaintiff t i e  owner and entitled to the possession of the horse 

described in the complaint? Answer: Yes. 
2. What is the value of the horse? Answer: $150; 
There was judgment on the verdict for plaintiff and defendant 

excepted and appealed. 

McLendon & Thomas for phint i f .  
Robiwon & CaudZe f o r  defendant. 

PER CURIAM: The plaintiff offered in evidence a chattel mortgage 
on the horse in question, to secure a note of $100.30, duly registered in  
Anson, the proper county, on 2 September, 1907. The defendant offered 
in  evidence the following paperlwriting, the execution of which was 
properly proven, and as of the date appearing on the face, 31 August, 
1907, and proved the delivery of the property described in  the paper- 
writing to the sheriff of Anson County on the day of its execution: 

13 
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ALBEMARLE, N. C., 31 August, 1907. 
I, E. B. Dunlap, do hereby freely of my own will and volition, turn 

over, surrender and deliver to J. D. Love, Sheriff of Stanly County,,to be 
held by him for the Bank of Wadesboro, Wadesboro, N. C., and to be 
delivered by him to said bank, one bay mare, one Henderson Ruff rubber 
tire top buggy, the harness and bridle, collar with same, all now in the 
livery stable of S. D. Klutz at Albemarle, N. C., also one new suit of 
clothes, now at my father's home in Anson County. This property is 
delivered to said bank to partly cover some checks on said bank which 
I have drawn on E. C. Dunlap's account. 

This 31st August; 1907. E. B. DUNLAP. 
Witness : R. L. Smith. 

(19) This paper has not been registered. Defendant further offered 
evidence tending to show the existence of a valid demand existent 

in favor of defendant bank against the said E. B. Dunlap, and that the 
property in question was turned over in satisfaction of this claim. The 
court, aftef hearing the testimony, on motion excluded the same, holding: 
that the testimony admitted, tending to show that there had been a sale 
of the property to defendant, was admissible; that the paper-writing, 
under which defendant claimed the property, was on iks face a chattel 
mortgage or an assignment requiring registration, and not having been 
registered, same was invalid as against the plaintiff's claim; and charged 
the jury, if they believed the testimony, to answer the first issue Yes. 
Defendant excepted. 

The Court is of opinion 'that there was error in the ruling of the 
court below. The paper-writing, on its face, purports to be a sale 
effecting an absolute transfer of the property, and; so far as the evi- 
dence now discloses, no registration of same is or was required. This 
sale having taken place prior to the registration of plaintiff's mortgage, 
the title of defenda'nt to the horse is good, unless and until the same is 
in some way impeached. And the testimony offered by defendant, which 
was first admitted by the court and afterwards struck out for the 
reasons indicated, would be relevant in support of defendant's title in 
case impeaching: testimony is offered. 

New trial. 
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W. H. WILKINSON v. W. H. DUNBAR. 
(20) 

(Filed 5 November, 1908.) 

1. Contracts, Breach of-Damages Present and Prospective-Procedure. 
When there has been a definite and absolute breach of a contract which 

is single and entire, all damages, both present and prospective, suffered 
by the injured party, may and usually must be recovered in one and the 
same action. 

2. Contracts, Breach of-Prospective Profits, When Recoverable. 
When prospective damages are allowed to the injured party as arising 

under a breach of contract, they must be such as are in reasonable con- 
templation of the parties and capable of being ascertained with a rea- 
sonable degree of certainty ; and while profits prevented are frequently 
held to be excluded, they are those expected by reason of collateral 
engagements, or dependent to a great extent on the uncertainty of a 
trade and fluctations of the market. 

3. Contracts, Breach of-Prospective Profits, How Estimated. 
When an injured party to a contract is entitled to recover prospective 

damages, proper allowance should be made for the fact that recovery is 
had for damages that would have accrued at  a future time, and the 
courts and juries should see that such is made for those fluctuations, 
which are likely to occur. Where, however, the recovery is for the cut- 
ting and deliv'ery at  a certain price of several millions of feet of timber, 
a contract requiring years in its performance beyond the time when the 
breach was established, i t  was error in the trial judge to instruct the 
jury, generally, that the measure of damages was the difference between 
the amount to be paid for the work and the cost of performance. This 
is correct as to damages already accrued, but, as to those to arise in the 
future, the rule should be the present value of such damages. 

4. Contracts-Prospective Profits-Contemplation of Parties. 
Prospective profits are advantageous which are the direct and imme- 

diate fruits of the contract entered into between the parties, are a part 
and parcel of the contract, and presumed to have been taken into con- 
sideration at  the time i t  was made. 

5. Witnesses-Expert Testimony as to Facts. 
Witnesses shown to be familiar with the tract of land, and lumbermen 

of experience having personal knowledge of the facts and conditions, may 
give their opinion as to the cost of cutting and delivering timber, and the 
profits per thousand feet, when the same is relevant to the inquiry in a 
suit for damages arising from a breach of contract. 

ACTION tried before 0. II. Allen, J., and a jury, a t  Fal l  Term, (21) 
1907, of HYDE. 

Plaintiff instituted suit against defendant, and declared on four causes 
of action for alleged breach of different contracts on par t  of defendant, 
claiming damages therefor i n  amounts varying from $500 to $100. 
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Defendant answered denying the allegations of the complaint, and 
alleging, by way of counterclaim, breach of contract on part of plaintiff, 
under which plaintiff had contracted and agreed to pay defendant 
$3.50 per thousand feet to cut and haul the timber from two certain 
tracts of land, the timber amounting to several million feet. Plaintiff 
replied denying the alleged counterclaim. On issues submitted, there 
was a ve~dict  for plaintiff on his first cause of action, the jury assessing 
plaintiff's damages a t  $428.99 with interest from 19 May, 1902. And 
there was verdict for defendant on his counterclaim for $4,000. Objec- 
tion was made to the ruling of the court, which allowed defendant and 
some other witnesses, known to be familiar with the tract of land, and 
lumbermen of experience, to give their opinion as to the cost of cutting 
the timber and delivering same to the tug-boat pursuant to the stipula- 
tions of the contract, and the profit per thousand feet to accrue accord- 
ing to the contract price. 

Exceptions were also made to allowing the jury to award prospective 
damages, the plaintiff contending that, under the terms of the contract 
and the attendant facts and circumstances. these damages were too - 
indefinite and uncertain to be made the basis of legal demand, and 
excepting, further, to the rule laid down by the court under which such 
damages were to be admeasured. 

There was judgment on the verdict for defendant and plaintiff 
excepted and appealed. 

( 2 2 )  S .  S. Mann and Small, MacLean & McMullen for  plaimtif. 
Ward & Grimes and W.  iW. Bond for defendants. 

HOKE, J., after stating the case: <t was chiefly objected to the validity 
of defendant's recovery, that the profits of the contract claimed and 
allowed as damages, on defendant's counterclaim, involved too many 
elements of uncertainty to be made the basis of a legal award of pro-. 
spective damages, and the same should have been rejected, on the ground 
that they are "speculative" and "contingent," but we are of opinion that 
the objection can not be sustained. 

I t  is well established, that where there has been definite and'absolute 
breach of a contract which is single and entire, that all damages, both 
present and prospective, suffered by the injured party, may and usually 
must be recovered in  one and the same action, and, when prospective 
damages are allowed, they must be such as were i n  reasonable contempla- 
tion of the parties, and capable of being ascertained with a reasonable 
degree of certainty. This requirement as to the certainty of damages 
recoverable is frequently said to exclude the idea of profits, but this 
statement must be understood to refer to the profits expected by reason 
of collateral engagements of the parties, or the profits of a going concern 

16 
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to arise from current sales and bargains which are yet to be. made and 
dependent, to a great extent, on the uncertainty of trade and fluctua- 
tions of the market. Accordingly, it has been held that profits of an 
old established business may sometimes be allowed as damages, when 
they can be ascertained with a I'easonable degree of certaiki,  and, 
under like circumstance, the prospective profits to arise from the con- 
tract declared on are also recoverable. 

The doctrine Is stated in Hale on Damages as follows: "In an action 
for damages, the plaintiff must prove, as part of his case, both the 
amount and the cause of his loss. Absolute certainty, however, is not 
reauired. but both the cause and the amount of the 1;;s must be 
shown with reasonable certainty. Substantial damages may be (23) 
recovered though plaintiff can only give his loss proximately." 
Hale on Damages, p. 70, quoted with approval by this Court in Bowem 
v. Hccrriss, 146 N.  C., 385. And further, on p. 71: "A difficulty arises, 
however, where compensation is claimed for prospective losses in the 
nature of gains prevented-but absolute certainty is not required. Com- 
pensation for prospective losses may be recovered when they are such, 
as in the ordinary course of things, are reasonably certain to ensue. 
Reasonable means reasonable probability. Where the losses claimed are 
contingent, speculative, or merely possible, .they cannot be allowed." 
On this subject, the same author, pp. 72 and 73, quotes with approval 
from the opinion of Selden, J., delivered in the case of G r i f h  v. Colver, 
16 N.  Y., 489, 491, as follows: "It is a well established rule of the com- 
mon law that damages recoverable for a breach of contract must be shown 
with certainty, and not left to speculation or conjecture; and it is under 
this rule that profits are excluded from the estimate of damages in such 
cases, and not because there is anything in their nature which should per 
se prevent their allowance. Profits which would certainly have been real- 
ized but for the defendant's fault are recoverable; those which are 
speculative and contingent, are not. The broad general rule in such 
cases is that the party injured is entitled to recover all his damages, 
including gains prevented as well as losses sustained; and this rule is 
subject to but two conditions: The damages must be such as may fairly 
be supposed to have entered into the contemplation of the parties when 
they made the contract, that is, must be such as might naturally be 
expected to follow its violation; and they must be certain, both in their 
nature and in respect to the cause from which they proceed." And 
Sutherland on Damages, speaking on this subject, says: "It is not 
necessary that such damages shall be shown with mathematical accu- 
racy." The same principle is well stated by Chief Justice Nelson, 
in the notable case of Mastertom v. Mayor, 7 Hill, 61, as follows : (24) 
"When the books and cases speak of the profits anticipated from 

149-2 17 
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a good bargain as matters too remote and uncertain to be taken into 
the account in ascertaining the true measure of damages, they usually 
have reference to dependent and collateral engagements entered into on 
the faith and in expectation of the performance of the principal con- 
tract. The performance or nonpeEformance of the latter may, and 
doubtless often does, exert a material influence upon the col~atera! 
ent,erprises of the party; and the same may be said as to his gen- 
eral affairs and business transactions. But the iduence  is altogether 
too remote and subtle to be reached by legal proof or judicial investiga- 
tion. And, besides, the consequences, when injurious, are as often, per- 
haps, attributable to the indiket ion and fault of the party himself, as 
to the conduct of the delinauent contractor. His  condition, in  respect to 
the measure of damages, ought not to be worse for having failed in his 
engagement to a person whose affairs were embarrassed, than if i t  had 
been made with one in prosperous or affluent circumstances. Dom., b. 3, 
tit. 5. 2 .  Art. 4." - I >  

But nrofits or advantages which are the direct and immediate fruits - 
of the contract entered into between the parties, stand upon a different 
footing. These are part and parcel of the contract itself, entering into 
and constituting a portion of its very elements; something stipulated for, 
the right to the enjoyment of which is just as clear and plain as to the 
fulfillment of any other stipulation. They are presumed to have been 
taken into consideration and deliberated upon before the contract was 
made, and formed, perhaps, the only inducement to the arrangement. 
The parties may indeed have entertained different opinions concerning 
the advantages of the bargain, each supposing and believing that he had 
the best of i t ;  but this is mere matter of judgment going to the 

formation of the contract, for which each has shown himself 
(25) willing to take the responsibility, and must, therefore, abide the 

hazard. 
Such being the relative position of the contracting parties, i t  is diffi- 

cult to comprehend why, in case one party has deprived the other of the 
gains or piofits of the contract by refusing to perform it, this loss 
should not constitute a proper item in estimating the damages. 

The doctrine so clearly defined and stated by these authorities, is 
approved and applied in decisions of our own Court, and well-considered 
cases i n  other jurisdictions. Oldharn v. Ke~chner, 79 N .  C., 106 ; Hinck- 
ley v. Steel Co., 121 U. S., 264; Fail v. McRae, 36 Ala., 61; Nelson, v. 
Morse, 52 Wis., 240-255; Richmond zi. R. R., 40 Iowa, 264-277. 

A proper application of these principles to the facts presented fully 
support the ruling of his Honor below, in submitting the question of 
prospective damages for the consideration of the jury, these facts afford- 
ing all the data for an award of such damages with reasonable certainty. 

18 
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amiss to say that competent witnesses who speak to this question; should 
always be sufficiently advertent to the fact that such fluctuations are not 
unlikely to occur, and courts and juries should be careful to see that 
proper allowance is made on that account in fixing the amount of a 
present recovery, by reason of such damage. 

- 

While we agree with his Honor that for breach of this contract, recovery 
for both present and prospective damages is permissible, we are of 
opinion that there was error to the plaintiff's prejudice in the rule by 
which a substantial portion of the damages was directed to be ascer- 
tained. On this question his Honor charged the jury, that in case a 
breach of contract was established, as claimed, the defendant was en- 
titled to recover as damages the difference between the amount the plain- 
tiff had agreed to pay for the work and the cost of performance. This 
was the entire statement of the trial judge in  reference to the rule by 
which damages should be admeasured, and though somewhat general in 
i B  terms, is a correct rule as to all the damages which had been occa- 
sioned at the time of breach; but there was evidence offered tending to 
show that this contract would have required some years in its perform- 
ance beyond the time when a breach was established, and, as to 
this prospective damage, that to arise in the time required for (26) 
performance after such breach, the correct rule would be the 
present value of the difference between the contract price and the cost 
of performance. We hold, as stated, that recovery for this prospective 
damage can be had, but defendant is only entitled to the present value 
of his contract, and, in so far as such damage is allowed by anticipa- 
tion, proper allowance should be made for the fact that, present recovery 
is had for damage that would only have accrued at a future time. This 
position as to the correct rule for determining values to arise and accrue 
in  the future, when a present recovery is allowable, is very well illus- 
trated in Pickett v. R. R., 117 N. C., 616. I n  that case, and on the 
question indicated, i t  was held: "7. I n  an action for a negligent killing, 
an instruction that the expectation of one seventeen years old would be 
forty-four and two-tenth years, and that the measure of damages would 
be the net moneyed value of intestate's life to those dependent on him 
had he lived out his appointed time, is erroneous, because it leaves un- 
certain the date which should be the basis of the final calculation, instead 
of informing the jury that it is the present value of such net moneyed 
value which should be considered." 

And while the authorities hold that one recovery is to be had for the 
entire damage, predicated on values as they existed at the time of the 
breach of the contract, and that it is error to admit testimony as to actual 
changes in the market values or the cost of labor and material that may 
arise after that date (see Hawk 7). Lumber Co., ante, 10) we deem i t  not 
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(27) Speaking to this question, and in support of the view that the 
principle referred to is of the substance and to be given its proper 

weight by the ju'ry, Nelson, Chief Justice, in Mastertom v. Mayor, supra, 
said : 

"The constituent elements of the cost should be ascertained from 
sound and reliable sources; from practical men, having experience in the 
particular department of labor to which the contract relates. I t  is a 
very easy matter to figure out large profits upon paper, but it will be 
found that these, in a great majority of the cases, become seriously 
reduced when subjected to the contingencies and hazards incident to 
actual performance. A jury should scrutinize with care and watchful- 
ness any speculative or conjectural account of the cost of furnishing the 
article that would result in a very unequal bargain between the parties, 
by which the gains and benefits, or, in other words, the measure of dam- 
ages against the defendants are unremonably enhanced. They should 
not overlook the risks and contingencies which are almost inseparable 
from the execution of contracts like the one in question, and which 
increase the expense independently of the outlays in labor and capital." 

Objection was further made that the defendant and other witnesses 
were allowed to give the jury their opinion of the profits per thousand 
feet. These witnesses, or some of them, had given their statement and 
estimate of the cost per thousand feet to cut and haul and deliver these 
logs at a point where the tugboat could get them, and the testimony 
objected to, while in the form of an opinion, was nothing but an estimate 
by them of the difference between the costs of performance and the con- 
tract price, making their testimony nothing really but an estimate of 
value, and thus bringing the same clearly within the general rule by 
which opinion evidence is available. Sedgwick Damages, see. 1294. 

But, apart from this, it will be noted that the witnesses who gave this 
testimony had personal observation and knowledge of the facts and 

(28) conditions, and they were all said to be experienced lumbermen. 
Testimony of this kind, from such a source, is coming to be more 

and more allowed in investigations of this character, and the courts are 
disposed to admit "opinion evidence'' when the witnesses have had per- 
sonal observation of the facts and conditions, and from their practical 
training and experience are in a condition to aid the jury to a correct 
conclusion. While not expert testimony in the strict sense of the word, 
i t  is coming to have a recognized place in the law of evidence. 

McKelvey speaks of i t  as "expert testimony as to facts." McNelvey 
on Evidence, p. 230, and, in reference to it, this author says that i t  is 
nothing more than ordinary testimony as to facts given by witnesses 
specially qualified by observation and experience to give it. And, fur- 
ther, on p. 231: "There are two classes of witnesses who are ordinarily 
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spoken of as experts. The one embraces those persons who, by reason 
of special opportunity for observation, are in a position to judge of the 
nature and effect of certain matters better than persons who have not 
had opportunity for like observation. For example, one who has had 
opportunity to observe the running of trains may testify as to the speed 
of an ordinary train. Such witnesses are really not experts in the strict 
sense of the term; they are only specially qualified witnesses. Any per- 
son, having been placed in the same position, and having had the same 
opportunity for observation, could give like testimony." 

The testimony offered comes clearly within this principle, and its 
admission has been sanqtioned by authoritative decisions here and else- 
where. Britt v. R. R., 148 N. C., 37; Taylor v. Xecurity Co., 145 N. C., 
385; Sikes 9. Paine, 32 N. C., 280; Eldridge v. Smith, 95 Mass., 140; 
Xalvo v. Dunean, 49 Wis., 151-157; Stark v. Alford, 49 Tex., 261. 

The question of plaintiff's liability and the amount of recovery were 
submitted to the jury in one and the same issue, and for the error 
indicated in the opinion, a new trial is directed on the entire issue. (29) 

New trial. 

Cited: Hawk: v. Lumber Go., ante, 10;  Lumber Go. v. R. R., 151 N. C., 
220; Harper v. Lemir, 152 N.  C., 730; Deppe v. R. R., 154 N. C., 525; 
Boney v. R. R., 155 N. C., 105; Younce v. Lumber Co., ibid., 242; 8. v. 
Leak, 156 N. C., 648; Fry v. R. R., 159 N. C., 363; Walker v. Cooper, 
ibid., 539; Steel Co. v. Copeland, ibid., 562; Caton v. Toler, 160 N. C., 
106; Lumber Co. v. Mfg. Co., 162 N. C., 398; Johnson, v. R.  R., 163 
N. C., 452; Bowman v. Blankenship, 165 W. C., 523; Hardware Co. v. 
Buggy Co., 167 N. C., 426; Wilson v. Scarboro, 169 N. C., 656; Fiber 
bo. v. Hardin, 172 N. C., 773; Hux v. Reflector Co., 173 N. C., 98. 

(Filed 5 November, 1908.) 

1. Procedure-Slande+Misjoinder of Defendants. 
A joint action may not be maintained against two or more persons for 

slanderous words spoken, unless the defendants are connected by allega- 
tion and proof of a common design and purpose. 

When the trial judge sustains a demurrer to the complaint upon the 
grounds that two or more defendants were improperly joined in an action, 
to which plaintiff does not except, but obtains leave and amends the 
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complaint to meet the views of the court, he acquiesces in the judgment 
upon demurrer and will not be permitted to assign it for error upon an 
appeal. The better practice would be a request that the action be divided 
and tried separately. 

3. Pleadings-Amendments-Slander-Conspiracy Alleged-Theory of Trial- 
Instructions. 

When, owing to an amendment of pleadings, the trial of slander against 
two defendants joined in the same suit is necessarily upon the theory 
of conspiracy, and no other, and the issues are not so framed, it is the 
duty of the trial judge to try the case upon the amended pleadings, and 
it is not error for him to so instruct the jury under the issues that they 
may not be misled by their form. 

, 
A'CTION for slander, tried before Webb, J., and a jury, a t  March 

Term, 1908, of ORANGE. 
These issues were submitted without exception : 
1. Did the defendants falsely and maliciously speak of the plaintiff 

to Jacob Douglas the words set out in  section two of the complaint, or 
words of same substance? Answer: NO. 

2. Did the defendants, in the home of Will Tate and John Tate, 
falsely and maliciously speak of the plaintiff the words set out 

(30) in  section three of the complaint, or words of same substance? 
Answer : No. 

3. Did defendants falsely and maliciously speak to Thomas Lynch 
concerning the plaintiff the words set out in  section four of complaint, 
or words of same substance? Answer: No. 

Plaintiff appealed. The facts are stated in the opinion of the Court 
by Brown, J. 

John W.  Graham and Paul C. Graham for plaintif. 
Winston 4 Bryant and X. 14. Gattis for defendamt. 

BROWN, J. 1. I n  the complaint as originally drawn, the plaintiff 
undertook to join these two defendants for uttering different slanderous 
words as to him. The defendants demurred ore temv to the complaint 
upon the ground of a misjoinder. 

We are not favored by plaintiff with any authority which, we think, 
sustains his contention that a joint action may be maintained against two 
or more persons for words spoken, unless the defendants are connected 
by allegation and proof of a common design and purpose. As a general 
rule, such an action cannot be maintained, for the words of one are not 
the words of the other. 25 Cyc., 434, and cases cited. But, however, 
that may be, Judge Councill, then presiding, sustained the demurrer, 
and the plaintiff did not except, but sought and obtained leave to amend 

22 
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his complaint, and did amend i t  by interlining words, charging a con- 
spiracy between the two defendants to jointly defame and slander the 
plaintiff. 

I t  was upon this amended complaint, and the original answer denying 
the charge, that the case was tried. 

I f  plaintiff was dissatisfied with the ruling he should have excepted 
and appealed. Gattis v. Eilgo, 125 N. C., 135. Or, better still, for an 
expeditious hearing, he could have asked the court to divide the actions 
and try,them separately. Street v. Tuck, 84 N. C., 605. Instead of 
doing either, the plaintiff acquiesced in the ruling of the court 
and amended the complaint to accord with his Honor's views. (31) 

We take the law to be that where, after judgment upon de- 
murrer, as in this case; the plaintiff does not except, but amends his 
complaint so as to meet the views of the court, he acquiesces in the judg- 
ment upon the demurrer, and will not be allowed to assign i t  for error 
upon appeal. 2 Cyc., 645, and cases cited. 

2. There are no exceptions to evidence, and the assignments of error 
relate to a part of the charge of his Honor as follows : "This is an action 
for slander, charging that the defendants combined and conspired to 
slander the plaintiff. The plaintiff contends that the defendants com- 
bined and conspired to utter the words set out in the complaint and to 
do him injury. The defendants contended that there was no conspiracy, 
no combination, no malice, no understanding to utter the words com- 
plained of. The burden was on the plaintiff to show a conspiracy; to 
show that malice would be presumed from the use of the words set out in 
the complaint, and the burden of justifying the charges or showing that 
they were true would be upon the defendant. Unless the jury was satis- 
fied by the greater weight of the evidence of a conspiracy or combina- 
tion formed and entered into by the defendants to speak the words set 
out in the complaint and to charge the plaintiff with larceny of wheat, 
then the jury will answer the first three issues No, and need not con- 
sider the fourth issue, as this would be the end of the case." We find no 
error in this instruction. 

I t  is true the issues were not framedapon the theory of a conspiracy, 
but the case was tried upon that theory, and no other, and properly so 
in deference to the previous ruling of Judge Councill. . 

I t  became the duty of Judge Webb to try the case upon the amended 
pleadings, as he did, and to instruct the jury, as he did, so they 
would not be misled by the form in which the issues were drawn. (32) 

Upon a review of the entire record we find 
No error. 

Cited: Fields v. Biynum, 156 N. C., 415; Hami1to.i~ v. Nance, 159 
N. C., 58. 
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D. E. TEAL ET AL. V. R. A. TEMPLETON. 

(Filed 5 November, 1908.) 

1. Jurisdiction-Justices of the Peace-Contract-Amount Involved. 
The test of the jurisdiction of a justice of the peace is the sum 

demanded in the summons, and when the sum so demanded in a suit 
upon contract does not exceed $200, he has jurisdiction, though it may 
appear on the justice's docket that a greater sum could have been 
demanded on the facts alleged. 

2. Same-Appeal-Remitter. 
When, on appeal to the Superior Court from a judgment of a court of 

a justice of the peace, the amount involved is doubled, it may be made 
clear by a remitter sufficien't to confer jurisdidtion, even if the remitter 
is retroactive. 

3. Justice of the Peace-Practice-Pleadings. 
Judgment upon a counterclaim set up in an action in a court of a 

justice of the peace cannot be had on the ground that no reply was filed 
thereto, as the pleadings are oral in that court. 

4. Same-Appeal-Discretion of Court. 
The trial on appeal in the Superior Court from a justice's judgment is 

de novo; and the judge may, in his discretion, allow pleadings to be filed. 

5. Evidence-Motions-Nonsuit-Waiver. 
A motion as of nonsuit upon the evidence, made at the close of 

plaintiff's evidence and not renewed at  the close of all the evidence, is 
waived. 

6. Contracts-Timber Interests-Writing-Jurisdiction--Justice's Court. 
A contract of lease for three years or less need not be in writing. 

Title to land is not drawn into controversy, and a justice's court has 
jurisdiction. 

7. Statute of Frauds-Pleadings. 
When the statute of frauds is relied upon in defense, it must be pleaded, 

to be available. 

(33) ACTION tried before Jones, J., and a jury, at March Term, 
1908, of ANSON. 

Action begun' before a justice of the peace. The sum demanded in the 
warrant i s  "$200 due by breach of contract for rent of farm and sale of 
timber." There was no written complaint, but on the justice's docket 
the cause of action was stated, "Plaintiff complains that in October, 
1905, he rented his farm to defendant for the year 1906 for $250, and 
sold him a lot of timber to cut on certain land, the defendant to cut 
all trees that would measure 8 inches a t  the stump at  22Y2 cents per 
tree, and that the defendant had broken said contract." The defendant 
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denied the contract of renting, pleaded counterclaim for overpayment as 
to trees, and demurred to the jurisdiction. The justice gave judgment 
for plaintiff. On appeal, in the Superior Court, the defendant moved to 
dismiss for want of jurisdiction. The plaintiff stated that he had at no 
time demanded in excess of $200, and as fuhher precaution entered a 
remitter of all above that sum. His evidence showed a renting of land 
to defendant for $250, breach of contract, and plaintiff renting to 
another for $150. The jury found this to be so, and gave the plaintiff 
verdict for $100. I t  also found that the defendant had broken the con- 
tract as to cutting the timber, but that there was nothing due the plain- 
tiff on that above what he had paid. Judgment. Appeal by defendant. 

Robinson & Caudle and J .  W.  Gulledge for plaintif. 
McLendon & Thomas for defendant. 

CLARK, C. J. The objection to jurisdiction was properly overruled. 
There being no written complaint, the "sum demanded" in the summons 
is the test. Both causes of action were for breach of contract, and the 
total sum demanded was $200. The justice therefore had jurisdiction. 
Crorner v. Marsha, 122 N. C., 563; McPhad v. Johnson, 115 
N. C., 302; Rev., 1419, 1445. 

Had it been doubtful as to the sum demanded, the remitter 
(34) 

made it clear, even if it had been retroactive. McPhad v. Johnsok, 
115 N. C., 302, and cases there cited; Brantley v. Fimch, 97 N. C., 91. 
But i t  is clear the plaintiff was suing for breach of contract and not for 
the $250 due for rent, if contract had not been broken. 

The defendant was not entitled to judgment for the counterclaim 
filed in the justice's court on the ground that no reply had been there 
filed, for the pleadings were oral and, besides, the trial in the Superior 
Court was de novo, and the judge in his discretion allowed a reply to be* 
filed. There was no ground for motion to nonsuit. Besides, the defend- 
ant waived i t  by introducing evidence, and not renewing motion at the 
close of all evidence. 

The exception that the contract was not in writing cannot avail. 
A lease for three years or less is not required to be in writing. The 
statute of frauds was not pleaded. Besides, the defendant could not 
take the timber and refuse to pay for it. But if the statute of frauds 
were pleaded, it would not necessarily have affected the jurisdiction of 
justice of the peace, for "title to land" was not drawn in controversy. 
There was no recovery on this cause of action. 

Both parties testified that it was agreed that the contract should be 
reduced to writing, but failure to do so did not invalidate the contraot. It 
only affeoted the mode of proving the contract. I n  fact, i t  was put in 
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writing, but the defendant refused to sign it. No exception was taken 
on the trial to proving value of the timber in excess of 22% cents per 
tree. Had this been done, the judge would doubtless have allowed plain- 
tiff to amend his allegatiqn. 

No error. 

Cited:  Gooding a. Moore, 150 N. C., 197; Bhoe Store Co. v. Wise- 
m a n ,  174 N. C., 717. 

(35) 

GEORGE McCLINTOCK v. LIFE INSURANCE COMPANY OF VIRGINIA. 

(Filed 5 November, 1908;) 

1. Appeal and ~rror-~ust ice 's  Court-Appeal Dismissed i n  Superior Court, 
Effect of-Procedure. 

The dismissal of an appeal from a court of a justice of the peace, when 
not docketed by the appellant a t  the term of the Superior Court pre- 
scribed by Revisal, see. 608, has the same effect as an affirmation of a 
judgment thereof under sec. 607, Revisal. 

2. Appeal and Error--Justice's Court-Motion to Dismiss-Laches-Dis- 
. cretion-Procedure. 

The action of the lower court is not reviewable in allowing the motion 
of the appellee, from a judgment rendered in a court of the justice of 
the peace, to docket and dismiss an appeal when the appellant had neither 
paid the clerk's fees nor requested him to docket the appeal. 

ACTION heard by W e b b ,  J., at June Term, 1908, of GUILPORD. De- 
fendant appealed. 

Judgment was taken before a justice of the peace 8 September, 1906. 
An appeal was taken in open court and the transcript on appeal was 
promptly sent to the clerk of the Superior Court. At August Term, 
1907, the appeal not having been docketed (though i n  the interim five 
terms of the Superior Court had been held), the appellee moved to docket 
and dismiss. This motion was continued from term to term till Janu- 
ary Term, 1908, when it was allowed. At no time prior to August Term, 
1907, did the appellant ask to docket the appeal, or for a recordari. 

Scot t  & X c L t x n  for plaint i f f .  
K i n g  d3 Kimball  and Xtedman & Cooke for d e f e h n t .  

CLARK, C. J. Revisal, sec. 607, provides, ((If the appellant shall fail 
to have his appeal docketed as required by law, the appellee may, 
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s t  the term of said court next succeeding the term to which the (36) 
appeal is taken, have the case placed upon the docket, and upon 
motion, the judgment of the justice shall be affirmed." The dismissal 
of the appeal had the same effect. Revisal, see. 608, required this appeal 
to be docketed "at the ensuing term" of the appellate court, if more than f 

ten days after judgment. Pants Co. v. Smith,  125 N. C., 588. 
It is true, the judge finds that the clerk was in the custom of docketing 

such appeals without requiring payment of fees, that the clerk was in 
bad health and the docket was crowded. For these reasons, the judge 
in his discretion, might (if the delay in docketing was not too gross) 
have allowed a motion to docket nunc pro tune. Marsh v .  Cohen, 68 
N. C., 283; West v. Reynolds, 94 N. C., 333. Here, the appellant 
neither paid the clerk's fees, nor requested him to docket the appeal, nor 
paid any attention to i t  for eleven months, during which time there were 
five terms of the Superior Court. If i t  were conceded that, after such 
laches, the judge could, in his discretion, have allowed the appeal to be 
docketed, i t  is clear that his refusal to do so is not reviewable. This 
has been held lately by Brown, J., in Lentz v. Hinson, 146 N. C., 31, 
and by Walker, J., in Blair v. CoaJcley, 136 N.  C., 409, citing many 
cases. I n  J o h n ~ o n  v. Andrews, 132 N. C., 376 (relied on by appellant), 
the fees were paid to the clerk, and he was requested to docket the 
appeal, and the clerk later informed the appellant that he had .done so. 

As this Court has often stated, "if a person has a case in court the 
best thing he can do is to attend to it." Pepper v. Clegg, 132 N. C., 316. 

. Affirmed. 

Cited: McKenzie v. Development Co., 151 N. C., 278; Lard Co. v. 
,McKay, 168 N.  C., 85; Allen v .  McPherson, ibid., 437; Queen, v. L u m  
her Co., 170 N. C., 502. 

(37) 
H. T. RICH AND WIFE 2). J. K. MORISEY, EXECUTOE, E T ~ A L .  

(Filed 5 November, 1908.) 

1. Issues-Questions of Fact-Equity Jurisprudence-Facts Established. 
While issuable facts, as distinguished from those which are evidentiary, 

must ordinarily be found by a jury, when the equity jurisdiction of the 
court has been invoked, the court will not grant a new trial when it 
appears that all of the essential facts upon which the rights of the parties 
depend are-established by the pleadings or have been found by the jury. 
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2. Suits-Forma Pauperis-Application Denied, Afterwards Granted. 
An exception to the refusal of the trial judge to dismiss an action, 

brought in forma pauperis, for that theretofore another action for the 
same cause had been dismissed by another judge, under Revisal, 451, 

, , 
and no appeal taken, cannot be sustained. 

e 

3. Mortgagor and Mortgagee-Executors and Administrators-Purchaser a t  
His  Own Sale-Estoppel of Devisee and Heir-Ratification-Questions 
for Jury. 

A. mortgaged land to B., who, upon A.'s death, qualified as his admin- 
istrator. B. sold the land pursuant to the power contained in the mort- 
gage and procured C. to buy it. C. executed a deed to B., who charged 
himself, in his final account, as administrator, with the amount of the 
bid made by C. B. devised to D., the heir.of A., a portion of the land, 
who, during infancy and while under coverture, entered upon the land 
devised to her. Thereafter she brought this action, treating the sale 
under the mortgage as void and offered to redeem: Held, (1) That the 
sale was voidable at the election of the heir of A. (2)  That taking 
possession of the land devised to D. did not, as a matter of law, make an 
election, estopping her from the enforcement of her legal or equitable 
rights. (3)  Whether her conduct amounted to a ratification was, in the 
light of the evidence, a question for the jury. His Honor's instructions 
upon the issue approved. 

4. Limitations of Actions-Issues-Assignment of Error. 
When no issue as to the statute of limitations was tendered or . 

requ'ested in apt time, it cannot be assigned as error, after verdict, that 
no such issue was submitted. 

ACTION tried before W. R. Allen, J., and a jury, a t  December Special 
Term, 1907, of SAMPSON. 

(38) The facts disclosed by the pleadings and verdict of the jury 
are: 0. B. Morisey, the ancestor of feme plaintiff, being the 

owner of the tract of land in controversy, containing 140 acres, on 3 
December, 1874, executed a mortgage thereon to D. G. Morisey to secure 
the payment of a note for $627. During the year 1883 said 0. B. Mori- 
sey died intestate, leaving the feme plaintiff, an  infant, his only heir a t  
law. D. G. Morisey duly qualified as his administrator and sold the 
personalty for the sum of $151, of which he made due return to the 
clerk of the Superior Court. During February, 1884, said D. G. Morisey, 
pursuant to the power of sale i n  said mortgage, sold the land a t  public 
auction for $1,500. At  the sale, one A. F. Johnson bid in  the land, but 
no deed from said Morisey to Johnson appears of record. H e  bought 
for, and a t  the request of, said D. G. Morisey and paid no money on 
account of his bid. A. F. Johnson conveyed to D. G. Morisey, who 
went into possession of said land and remained therein until his death, 
during the year 1901. On 19 March, 1901, said D. G. Morisey, as ad- 
ministrator of 0. B. Morisey, filed in  the clerk's office his final account, 
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wherein he charged himself with the sum of $151, proceeds sale of the 
personalty, and $1,500, proceeds sale of the land. He credited himself 
with the mortgage debt and the sum of $614.97, "amount retained on 
account." The debit and credit items, including interest and expenses 
of administration, left in his hands $12.11. which he retained as com- 
missions. The account was duly verified before the clerk. The feme 
plaintiff was married to her coplaintiff 3 November, 1898, before arriving 
at full age. D. G. Morisey died on the -- day of ------, 1901, having 
first made and published his last will and testament appointing defend- 
ant James K. Morisey executor thereto. I n  his said will, D. G. Morisey 
devised to feme plaintiff, Penny 0. Rich, the portion of the land in con- 
troversy, upon which her father lived, containing 50 acres, and fifty 
dollars in money. The remaining ninety (90) acres of land were 
devised to his nieces, the defendants Walker Morisey and Annie (39) 
Hubbard. The will was read to all the devisees, including the 

I n  a short time thereafter, 1 January, 1902, the fifty acres 
devised to feme plaintiff was surveyed by direction of the executor and 
with the assent of plaintiff, and she, with her husband, took possession 
thereof and has remained in possession thereof to the time of the trial. 
The devisees other than plaintiff sold and conveyed the land so devised 
to them, subsequent to October, 1905, to defendant John B. Moore for 
full value. Upon issues submitted to them, the jury find that defendant 
Moore was a purchaser for value and without notice of any debt due by 
D. G. Morisey; that he was not a purchaser without notice of plaintiff's 
"claims"; that the value of the land, at the time of the sale under the 
mortgage, was $1,500; that plaintiffs have not ratified and affirmed the 
mortgage sale; that the value of the personal estate of said 0. B. Mori- 
sey was as shown by the record ($151) ; that the annual rental value of 
the land, from the time D. G. Morisey took possession until his death, 
was $125; that the annual rental value, after cutting o,ff the fifty acres 
devised to feme plaintiff, is $50. His Honor, upon the foregoing find- 
ings, directed the jury to answer the issue, in regard to the righteof 
plaintiffs to redeem, in the affirmative. A number of exceptions were 
lodged by plaintiffs and defendants to the issues submittid, and to the 
refusal to submit others tendered. No issues were tendered regarding 
the statute of limitations. Upon the verdict plaintiffs and defendants 
tendered judgments, each of which his Honor declined to sign. He 
signed the judgment set out in  the record, reciting the verdict upon the 
issues and such other facts as were not controverted, which are herein- 
before set out. He  thereupon rendered the following judgment: 

1. That the plaintiff is entitled to redeem said land. 
2. That the final account of said administrator, until impeached., is 

prima facie correct. 
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(40) 3. That said land being charged in said final account at the 
sum of $1,500, and the same being used in the payment of debts 

of the said 0. B. Morisey, and to that extent having exonerated the 
interest of the plaintiff in the lands in controversy from the payment of 
debts, the plaintiff upon the statement of the account between her and 
the defendants, is chargeable with said sum of $1,500 as of 27 February, 
1884, and that the rents and profits as found by the jury should be 
applied thereto. I t  is thereupon considered and adjudged that the de- 
fendant J. B. Moore holds the title to said land in trust for the plaintiff 
Penny 0. Rich, and, upon the payment of the sum of $164.13, the 
balance after applying the rents to said sum of $1,500 by the said Penny 
0. Rich, with interest from 9 December, 1907, that he convey the same 
to her in fee. 

I t  is further considered and adjudged, that upon failure of the said 
Penny 0. Rich to pay said sum of $164.13, with interest from 9 Decem- 
ber, 1907, within ninety days, the clerk of the Superior Court of Samp- 
son County, W. F. Sessoms, who is now appointed a commissioner for 
that purpose, sell said land at public outcry, at the courthouse door in 
Clinton, after due advertisement, for the payment of said sum, and that 
he report his proceedings to this court. 

I t  is further considered and adjudged that the plaintiffs recover of 
the defendants their costs. 

Both parties excepted and appealed. 

J. D. Kerr for plaintiffs. 
Fakon & Wright, H. A. Grady and 3'. R. Cooper for defendants. 

DEFENDANTS' APPEAL. 

CONNOR, J., after stating the case: Before proceeding to discuss the 
exceptions directed to the merits of the case, i t  is proper to say that, in 

our opinion, the issues submitted by his Honor present every 
(41) phase of the controversy proper to be passed upon by the jury. 

While 'lt is true that, in regard to some of the issues, there are 
no specific allegations in the pleadings, yet i t  is obvious that no decree 
adjusting the rights of the parties could have been rendered until the 
court was informed, either by the findings of the jury, or upon the report 
of a referee, in regard to the matters involved in such issues. Under the 
system of procedure which prevailed with us prior to the adoption of the 
Code, the plaintiffs would have sought relief by a bill in equity. While 
i t  is true that every issuable controverted fact, as distinguished from 
mere evidentiary facts, must be found by the jury upon appropriate 
issues, i t  is equally true, to a large extent, that the form of the issues is 
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within the sound judicial discretion of the court. Emry  v. R. R., 102 
N. C., 209; Xpringer v. S h v e d e r ,  116 N. C., 12; Paper Co. v. Chronicle 
Co., 115 N. C., 616. 

When i t  is manifest that all of the essential facts, upon which the 
rights of the parties depend, appear upon the pleadings or have been 
found by the jury, this Court will not, upon a mere question of form, 
set aside the judgment and subject the parties to a new trial involving 
delay and expense. I n  questions of procedure, errors, if found to exist, 
must appear to be prejudicial to appellant to entitle him to a new trial. 
I t  is evident that his Honor grasped the scvpe of the litigation and has, 
by the verdict of the jury, together with the admissions in  the pleadings, 
rendered a decree which puts an end to the litigation in  regard to mat- 
ters and transactions which occurred twenty-four years ago. Two non- 
suits have been taken. Delays have been had during which transactions 
and the character of men who have passed away are attacked. A pur- 
chaser for full value from the devisees of D. G. Morisey, more than two 
years after his death and after the present plaintiffs by acquiescence 
and acceptance of a devise of a portion of the same land, and after two 
judgments of nonsuit had been rendered, finds his title brought 
into litigation. (42) 

It will be convenient to discuss the defendants' appeal first. 
I t  appears that plaintiffs instituted an action in  forma pauperis based 
upon the same allegations and asking the same relief to the Spring 
Term, 1902, of S a i v ~ s o ~ .  Defendants, upon affidavit, moved to "dis- 
pauper" them, whereupon they submitted to a judgment of nonsuit a t  ' 
October Term, 1902. They brought a second action within a year and, 
a t  October Term, 1905, upon the motion of defendants for the same 
reason the court dismissed the action, from which no appeal was taken. 
On 6 July, 1906, they brought this action in forma pauperis. Defend- 
ants moved, before Judge Jones, to dismiss for that i t  appeared that 
the feme plaintiff owned fifty acres of land worth more than $200; that 
the second action was brought more than a year after the first nonsuit; 
that plaintiffs were estopped by the order dismissing the action, a t  
October Term, 1905, by which they were "dispaupered." Upon this 
motion, Judge Jones found that plaintiffs were not able to give a prose- 
cution bond and refused to dismiss. They rely upon section 451, Re- 
visal. This section permits a party to sue in  forma pauper& by show- 
ing to the judge or clerk that he has a good cause of action and makes 
affidavit that he is unable to give the bond or make the deposit required 
by section 450. I t  differs from section 454, which requires the defend- 
ant, before answering without filing defense bond, to make affidavit "that 
he is not worth the amount of said undertaking, in any property what- 
soever, and is unable to give the bond." While the dismissal of the 
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action by one judge does not' estop plaintiff from bringing a second 
action, the fact of such dismissal should be considered by the d e r k  or 
judge and given due weight when the party makes the second applica- 
tion. To permit repeated actions to be brought, under section 451, to the 
annoyance and expense of parties, hindering them in the enjoyment and 

sale of property, would be an abuse of a privilege which the law 
(43) confers upon poor persons acting in  good faith. I t  is very easy 

to obtain the certificate of counsel who hear but one side of the 
case, in the not unnatural coloring of the party desiring to sue. The 
exception to the refusal of Judge Jones to dismiss the action can not be 
sustained. The action of the judge who dismissed at  a former term was 
not a judgment upon the merits and therefore was not yes adjudicata in  
respect to a second application to sue. 

The defendants except to the refusal of his Honor to submit an issue, 
tendered by them, inquiring whether feme plaintiff accepted the fifty 
acres of land and went into possession thereof under the will of D. G. 
Morisey, before the commencement of this action. The defendants 
insist that if this issue was answered affirmatively, the feme plaintiff 
would be thereby estopped; hhat she would not be permitted to take the 
fifty acres under the will and claim the right to redeem the entire tract, 
as heir of her father. His Honor submitted an issue pointed to the 
question of ratification of the attempted sale under the mortgage, which 
covers the contention of defendants. H e  instructed the jury that the 
only evidence of a ratification was that of her conduct, in respect to the 

' fifty acres. That to constitute a ratification, the acts relied upon must 
have been done with a knowledge of the facts-that is, of the attempted 
sale, etc. H e  further instructed them, that if she knew of the mortgage 
and the sale thereunder and that D. G. Morisey had given her the fifty 
acres of land in his will, and with a knowledge of these facts she entered 
upon and accepted the land under said will, this contract, on her part, 
would be a ratification. To this instruction defendants excepted. The 
issue presented and, in the light of the instruction, the jury passed upon 
the question of her acceptance of the devise. We think the instruction 
correct. 

We do not find i n  the testimony sent up any evidence that the feme 
plaintiff had any knowledge or information respecting the sale 

(44) by D. G. Morisey and the conveyance to him by Johnson. She 
was a small child when her father died and when the sale took 

place. I t  may well be that she knew that her uncle had a mortgage on 
the land and that he had taken possession of it. However this may be, 
the question was left to the jury in  as favorable light as defendants were 
entitled to, and they have found for her. His  Honor could not, as a 
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matter of law, have held that she had elected and ratified a void or 
voidable sale, thereby foreclosing the right to redeem. 

I t  is suggested that she was put to her election to accept the fifty acres 
and thereby surrendered her right to redeem the entire tract, or to reject 
the devise and assert her claim. The equitable doctrine of election be- 
tween inconsistent benefits is well settled by numerous decisions of this 
Court and all works on equity jurisprudence. It applies when a testator 
attempts to devise the property of A to B and, a t  the same time, gives 
his own property to A. I f  both the elements do not combine, the doc- 
trine is not invoked or, as i t  is said, there is no case for an election. 
Bispham Eq., 298. I t  is very doubtful whether the facts before us pre- 
sent a case in which the plaintiff, if sui juris, is put to her election. 
Morisey owned as mortgagee the entire tract and plaintiff, as heir of her 
father, was entitled to redeem. The devisor held the legal title to the 
whole and the plaintiff had the equity of redemption in the same prop- 
erty. These facts do not bring the case within the doctrine. Again, the 
plaintiff was a f eme  covert, and before being put to her election was en- 
titled to have a full disclosure of the value of the property and of her 
right to redemption, to the end that she might have a full opportunity 
to exercise her election, if required to make one before suing, and to act 
advisedly. The general rule is, that "to estop a married woman from 
alleging a claim to land, there must be some positive act of fraud, or 
something done upon which a person dealing with her, or in a matter 
affecting her rights, might reasonably rely, and upon which he 
did rely and was thereby injured." Totules ?;. Pisher, 77 N. C., (45) 
437: Weclthersbq v. Parrar ,  97 N. C., 106;  Wells v. Batts, 1 1 2  
N. C. ,  283. I t  was certainly not fraudulent as against the other devisees 
for plaintiff to enter upon the fifty acres. They had, so far  as the record 
shows, the same knowledge regarding the condition of the title as she 
did. They took under the will of D. G. Morisey and are not purchasers 
for value. I t  cannot be seen how they were misled or parted with any- 
thing of value, or surrendered any right, by reason of her conduct. I n  
regard to defendant John B. Moore, he purchased after the nonsuit. . 
This should have put him upon inquiry as to her claim, and the jury 
find that he was not a purchaser for value without notice thereof. The 
exception of defendants to his Honor's ruling, in this respect, can not 
be sustained. 

The defendants except to his Honor's refusal to permit them to show 
that 0. B. Morisey was insolvent at  the time of his death. We see no 
error in this. I t  was not relevant to, and could not affect the verdict 
upon any issue, besides, with the final account of the administrator in  
evidence, unimpeached, insolvency was clearly shown. 

Exception is taken because his Honor failed to submit any issue upon 
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the statute of limitations. I t  is sufficient to say that, as no such issue 
was tendered, and the court was not requested to submit one, it is too 
late after verdict to assign the failure to do as error. Clark's Code, sec. 
395, where the cases are collected sustaining his Honor. No statute is 
pleaded except by defendant John B. Moore, who relies upon the statute 
protecting a purchaser from the heir or devisee, two years after the 
death of the ancestor or devisor, without notice of the indebtedness. This 
statute has no application here. The plaintiff is not seeking to enforce 
the collection of a debt from the executor of Morisey. The jury find 

that defendant Moore had no notice of any debt against Morisey, 
(46) hence that question, in any point of view, is eliminated. 

His  Honor, upon the finding of the jury and the pleadings, 
held that the feme plaintiff was entitled to redeem and so instructed the 
jury, or so answered the issue himself. Defendants excepted. I t  is well 
settled, both upon principle and uniform authority, with us, that a mort- 
gagee cannot foreclose the equity of redemption by a sale of the prop- 
erty under the power and a purchase by himself. Such sale and attempted 
purchase is void or voidable a t  the election of the mortgagor. The mort- 
gagee, i n  respect to the exercise of the power of sale, is a trustee, and the 
well settled rule which prohibits a trustee from purchasing the property 
conveyed to, or held by him in trust, from acquiring title as against the 
cestui que trust, has been uniformly applied. I n  Froneberger v. Lewis, 
79 N.  C., 426, Bynum, J., reviews the decisions of this Court, showing 
that they are uniform in  this respect. I n  Jones v. Pullen, 115 N. C., 
465, Shepherd, C. J., says: "There is no question, according to our au- 
thorities, that if a mortgagee with power to sell indirectly purchases a t  
his own sale, the mortgagor may elect to avoid the sale, and this without 
reference to its having been fairly made, and for a reasonable price. 
This is an inflexible rule, and i t  is not because there is, but because there 
may be, fraud.'' His Honor's ruling, in  this respect, is in  conformity 
with the uniform decisions of this Court and the well settled principles 
of equity. We reserve the exception to the refusal of his Honor to sign 
the judgment tendered by defendants until we have examined them and 
have disposed of the exceptions lodged by plaintiffs. 

Affirmed. 

Citcd: Chilton v. Groome, 168 N. C., 641; McKinney v. Patterson, 
174 N. C., 488. 

(47) 
PLAINTIFFS' APPEAL. 

1. Mortgagor and Mortgagee-Voidable Sale-Executors and Administrators 
-Heirs-Land Chargeable with Debts of Deceased-Accounting. 

When the heir of the mortgagor asks the court to set aside a voidable 
sale and permit her to redeem, she is correctly charged, upon an account- 
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ing, with the debts of her ancestor, the mortgagee, for which the land, 
in her hands could have been subjected. The principle upon which the 
accounting was had in this case is approved. The statute of limitations 
was not involved. 

3. Executors and Administrators-Evidence-Final Account-Prima Facie 
Correct. 

In  a suit involving the transactions of an administrator, his verified 
final account, examined, endorsed and filed by the clerk is prima facie 
evidence of its correctness. 

4. Mortgagor and ~or'tgagee-sale under Mortgage Set Aside-Heir-Pur- 
chase Price. 

In setting aside a deed to the mortgagee of lands indirectly purchased 
by him at his own sale, under a power in the mortgage, the court will 
require the heir claiming under the mortgagor to account for the purchase 
price, which has been applied to the payment of her ancestor's debts. 

CONNOR, J. The plaintiff introduced the final account of D. G. Mori- 
sey, administrator of 0. B. Morisey, deceased, filed 19 March, 1901, by 
which i t  appears that he charged himself with proceeds of sale of per- 
sonalty $150, and proceeds of sale of land $1,500. He  credits himself 
with the mortgage debt and "amount retained on account" $614.97, 
clerk's fees and amount paid attorneys $20, leaving a balance of $12.11 
which he retains as commissions. No evidence was introduced tending 
to impeach the account. His Honor, having adjudged that the feme 
plaintiff was entitled to redeem, may have ordered a reference to ascer- 
tain the status of the account between D. G. Morisey's estate and plain- 
tiff, or, as he did, ascertain the facts from the pleadings and issues or 
questions submitted to the jury. The principle upon which the adjust- 
ment of the account was to be stated was correctly adopted by his Honor. 
Plaintiff was required to pay the indebtedness of her father for 
which the land was liable, subject to a reduction of the rents and (48) 
profits, for which the mortgagee in possession was liable. 

Plaintiffs have filed a large number of assignments of error. Many 
of them are technical and do not affect the merits of the case or 
the rights of the parties. The amount of the mortgage debt is fixed, and 
the jury have h e d  the amount of the annual rents to the time of D. G. 
Morisey's death and subsequent thereto. To this extent there is no 
complication. 

It is true that a mortgagee has no right to tack an unsecured debt to 
the mortgage debt and demand payment of both as a condition to redemp- 
tion. I n  this case, upon the death of 0. B. Morisey, his heir has a right 
to redeem by paying the mortgage debt. Immediately upon his doing 
so, the land was liable to be sold by the admipistrator to make assets to 
pay any other indebtedness subject, of course, to the widow's dower and 
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the homestead rights of the infant children. These are eliminated be- 
cause the widow is dead and the plaintiff is now of full age. While the 
feme plaintiff elects to repudiate the sale and claims the right to redeem 
the land, she must do equity by paying such debts as her ancestor would 
have been bound for, to which the land could have been subjected. 

His  Honor correctly held that, in  the absence of any impeachment, 
the duly verified final account of D. G. Morisey, administrator, was to 
be treated as correct. I n  Allen v. Royster, 107 N.  C., 278 (p. 283), 
Davis, J., says: "The statute makes such account, thus exahined, en- 
dorsed and filed in  the office of the clerk of the court, prima facie evi- 
dence of its correctness." I t  shifts the burden of proof, as to the cor- 
rectness of what i t  contained, to him who alleged the contrary. I n  
Collilzs v. Smith, 109 N. C., 468, the same Justice says: "There is no 
allegation of any fraud or mistake in  the final account so audited, nor is 

i t  attacked in  any way by plaintiff and i t  is, a t  least, prima facie 
(49) correct." Coggins v. Plythe, 113 N. C., 103. This being so, his 

Honor adopted the amount charged by the administrator as pro- 
ceeds of the land, which was found by the jury to be its full value. H e  
credits him with the mortgage debt and the account which he held 
against his brother, 0. B. Morisey. Unless this course is pursued the 
plaintiff will recover the land free from the amount due by account, 
and, in  addition, the rents and profits from 1884 to 1901 at $125 annu- 
ally, and since 1901 to the present at  $50, she haring received the rents 
from the 50 acres devised to her. Upon this recovery, the executor, 
J. K. Morisey, would be entitled to bring suit on the account and, upon 
recovering judgment, have the land subjected to the payment thereof. 
I n  that suit the plaintiff, or the personal representative of 0. B. Morisey, 
would be entitled to have rents of the land credited on the account, all 
of which would, after long and sexpensive litigation, bring the parties to 
the same result reached by his Honor. We do not find any evidence of 
actual fraud on the part of D. G. Morisey. He  paid off a debt which was 
a lien on his brother's land in  1874 and indulged him until his death, 
1883. I n  the meantime, he credits his brother on account to the amount 
of $614. H e  buys the land at its full value and at  his death gives to his 
brother's only child evidently the most valuable part of it, and a small 
pecuniary legacy. The plaintiff could not be permitted to plead the 
statute of limitations against the account. Costen v. McDowelZ, 107 
N. C., 546. The plaintiff asks the equitable aid of the court and is 
given the land with rents for twenty-eight years. The loss falls upon 
innocent persons who have purchased the land for full value. She is 
required to pay the honest debts of her father, etc. To decree her the 
land and rents without this condition would be inequitable and unjust. 
This Court has uniformly held that while i t  will, in  such cases, set aside 
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the sale, it will require the party, in whose behalf the equity is 
enforced, to account for the purchase money, at  least to the extent (50) 
that the land has been exonerated from the claims upon it. Card 
v. Finch, 142 N. C., 140. I n  Scott v. Dunm, 21 N. C., 425, the executor, 
under a mistake i n  regard to his power, sold the land of his testator; the 
sale was set aside a t  the suit of the devisee. The purchase money had 
been applied to the payment of debts of the testator. It was held that 
the purchaser was subrogated to the rights of the creditor and the 
amount paid on the debts must be accounted for. Gastofi, J., after 
declaring the equity, says: "As all parties are before the Court, com- 
plete justice may be done by deciding direct relief to the plaintiff. . . . 
The doctrine of substitution, which prevails in equity, is not founded on 
contract but, as we have seen, on the principles of natural justice. 
Unquestionably the devisees are not to be injured by the mistake of the 
executor, as to the extent of his power over the land; but that mistake 
should not give them unfair gains. The executor was not an officious 
intermeddler in  paying off the debts of his testator; and his erroneous 
belief that he could indemnify himself in  a particular way, should not 
bar him from obtaining indemnity by legitimate means. I t  is not a 
question here, whether a mistake of law shall confer any rights, but 
whether such mistake shall be visited with a forfeiture of rights, wholly 
independent of that mistake." Ferry v. Adam,  98 N. C., 167. 

His  Honor, having all the parties before him, has adjusted their rights 
upon fair equitable principles all in  conformity to the decisions of this 
Court. We are also of the opinion that the principle upon which the 
rents were applied is correct. After a careful examination of the record 
i n  both appeals, we find no error in  the judgment. The feme plaintiff 
gets a tract of land upon the payment of $164, upon which her father 
permitted a mortgage for $627 to stand for ten years, paying no interest 
and contracting an  account for $614. We do not find any evidence of 
actual fraud on the part of D. G. Morisey. By his mistake as 
to  his right to buy the land he has discharged i t  practically (51) 
from indebtedness, and his niece, to whom he gave 6fty acres, 
"comes to her own," while the defendant Moore sustains the loss. 
Neither party will recover amount paid for printing. The judgment in  
Loth appeals must be 

Affirmed. 



I N  THE SUPREME COURT. 

GEORGE HOUSER, BY HIS NEXT FRIEND, LIZZIE OAKES, v. W. R. 
BONSAL & COMPANY. 

(Filed 5 November, 1908.) 

1. Jurisdiction Concurrent-Justice of the Peace-Torts-Demand Limited. 
Under our Constitution and statute, jurisdiction is conferred upon a 

justice of the peace concurrent with that of the Superior Court of all 
actions of tort wherein the plaintiff, in good faith, states or limits his 
demand a t  fifty dollars, or less. 

2. Jurisdiction-Justice of the Peace-Infant Parties-Appointmentr of Next 
Friend. 

There being no statutory special method indicated by which a next 
friend may be appointed to represent an infant in an action properly 
brought in a justice's court, Revisal, sees. 405, 1473, the rule prescribed 
by the Supreme Court, Revisal, see. 1541, applies, and thereunder the  
appointment should be made by the justice of the peace, using the same 
care and circumspection in investigating the fitness of the person t o  be 
appointed as is required by the clerk, in actions properly brought in the  
Superior Court. 

3. Judgments-Justice of the Peace-Infant Parties-Guardian ad Litem- 
Appointment of-Procedure-Irregularity-Ratification. 

A judgment rendered by a justice of the peace in favor of an infant 
plaintiff, and paid, will not be set aside by direct proceedings, between 
the same parties for the same cause of action, solely upon the ground 
that the next friend of the infant in the suit was appointed by the clerk 
of the court. At most, the action of the clerk would be but an irregu- 
larity, which the justice of the peace may subsequently ratify by t h e  
subsequent proceedings. 

4. Superior Court-Justice's Judgments-Plea in Bar-Fraud-Direct Pro- 
ceedings. 

When, in an action in the Superior Court, the defense is set up t h a t  
judgment had been entered in the court of a justice of the peace, a n 8  
paid, and in reply the plaintiff assails the judgment on the ground that 
the action mas instituted and the judgment procured by fraud, and with 
the purpose of depriving the plaintiff of his jdst demands, the suit in 
the Superior Court is a proper course to declare the entire proceedings 
in the justice's court a nullity, and obtain the relief sought, all the parties 
in interest being before the court. 

5. Same-Jurisdiction-Relief in One Action. 
Under our present system, where courts a r e  empowered to administer 

full relief in one and the same action, when a judgment of a justice of 
the peace has been set up in bar of plaintiff's demand, and plaintiff has 
replied. according to the course and practice of the courts, alleging that  
the judgment was procured by fraud, and all parties to be affected by 
the decree are before the court, the action should be considered and held 
a direct proceeding to assail the judgment, notwithstanding other issues. 
are  involved. 

,% 
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L 4 ~ ~ ~ ~ ~  to recover damages for personal injuries to plaintiff, (52) 
caused by alleged negligence on part of defendants, tried before 
Jones, J., and a jury, a t  June Term, 1908, of ANSON. 

Plaintiff filed his complaint and alleged that plaintiff had been injured 
by the wrongful negligence of the defendants to his damage $5,000. 
Defendants answered denying negligence on their part, alleging that the 
damage suffered, if any, was nowhere near the amount alleged. De- 
fendants further answered and averred that plaintiff, by his next friend, 
Robert Houser, who was father of plaintiff, had instituted an action to 
recover damages for the aileged wrong and injury, before one W. F. 
Long, a justice of the peace, in  the county of Richmond, having juris- 
diction of the claim, the amount demanded having been stated a t  $50; 
and that recovery for said sum was had in that action against the de- 
fendants, and same had been paid, and defendants pleaded said judgment 
in  bar of any other or further recovery for the same wrong and 
injury.. 

Plaintiff replied and averred that said judgment, had before (53) 
the justice of the peace, was void : 

1. For  that the plaintiff being a minor, Robert Houser appearing in 
that action as next friend of plaintiff had been appointed to the office for 
that suit, by the clerk of the Superior Court, and not by the justice who 
tried the cause. 

2. Because said judgment was obtained and procured by fraud. 
On the hearing, the judge dismissed plaintiff's action, holding- 
1. That the justice of the peace had jurisdiction of the cause in which 

the judgment had been entered by him. 
2. That the judgment of said justice, as i t  then stood, was a bar to 

any other and further recovery by plaintiff. 
3. That same could only be assailed or impeached by direct proceed- 

ing instituted for the purpose. 
The plaintiff excepted and appealed. 

J. W. Qulledge and R'. E. Broclc for plaintif 
illorrison & Whitlock for. defendalzts. 

HOKE, J., after stating the case: I n  Duckworth n. Mull, 143 N. C., 
461, i t  was held: that the clause in the Constitution which provided that 
"the General Assembly may give to justices of the peace jurisdiction of 
other civil actions, wherein the value of the property in  controversy does 
not exceed fifty dollars" ; and the statute, giving jurisdiction to justices 
of the peace in like terms, operates to confer upon said justices jurisdicl 
tion concurrent with that of the Superior Court of all actions of tort, 
wherein the amount demanded in  good faith for plaintiff's injury did 
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not exceed the sum of fifty dollars, the Court in  that case, construing 
the words "property in  controversy7' as meaning "the value of the injury 
complained of, and involved in the litigation." And the opinion further 
decides, that where a plaintiff, in  good faith, states or limits his demand 

in actions of that character, at  fifty dollars or less, the justice 
(54) bas such concurrent jurisdiction, citing with approval ilfalloy v. 

Fayetteville, 122 N.  C., 480; Watson u. Farmer, 141 N. C., 452. 
No valid objection, therefore, can be made to the judgment of the 

justice of the peace, which rests solely on exceptions to his jurisdiction 
of the cause. And we are of opinion that the objection to the judgment, 
by reason of the method by which the next friend was appointed for the 
infant plaintiff, is not of itself sufficient ground to justify the court in 
treating the said judgment as a nullity, or in ignoring its effect on the 
rights of these parties, while i t  stands as the judgment of the justice's 
court. The Revisal of 1905, chapter, Civil Procedure-Title, Parties, 
see. 405, provides, that in all actions or proceedings where there is no 
general or testamentary guardian, or when the suit is against such 
guardian, infant plaintiffs may appear by their next friend. And see. 
1473, provides: "That the chapter on Civil Procedure, respecting forms 
of actions, parties to actions, the time of commencing actions, and the 
service of process, shall apply to justice's courts." But  in neither section, 
nor elsewhere in the statute law, so far  as we can discover, is the special 
method indicated by which such next friend must be appointed. For 
this reason, no doubt, the Supreme Court, acting under see. 1541, Revisal, 
conferring upon this Court the right, from time to time, to prescribe rules 
of practice for the Superior Courts, have established a way by which the 
"next friend" shall be appointed in that court as follows: 

"In all cases where it is proposed that infants shall sue by their next 
friend, the court shall appoiht such next friend, upon the written appli- 
cation of a reputable, disioterested person closely connected with such 
infant; but if such person will not apply, then, upon the like application 
of some reputable citizen, and the court shall make such appointment only 

after due inquiry as to the fitness of the person to be appointed." 
(55) 140 N. C., 683, Rules of Practice of Superior Court, No. 16. 

As state-d. this is the rule to be followed in regard to a.ction and - 
proceedings in  the Superior Court; and we think the same care and cir- 
cumspection required for such appointments in the Superior Court, as 
indicated i n  this rule, should be followed in courts of justices of the 
peace. But in  reference to actions before justice's court, we think both 
the investigation into the fitness of the next friend and the order appoint- 
ing him should be made by that officer. 

I f  it should be conceded, however, that this is faulty procedure, and 
that the action of the justice of the peace in  the present instance was 
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not an adoption and ratification of the action of the clerk, the defect 
is only an irregularity, and the judgment entered having been paid in 
full, the obligation is of itself, and on that ground, no longer of the sub- 
stance. Why set aside a judgment for irregularity, at the instance of 
plaintiff, which was rendered to the full limit of a justice's jurisdiction, 
and has already been paid? And, so far as we have examined, the author- 
ities are uniform that the defect suggested, in reference to the appoint- 
ment of the next friend, is at most only an irregularity. Carroll v. 
Montgomery, 128 N.  C., 278 ; Tate v. Mott, 96 N. C., 19 ; Fowler v. Poor, 
93 N.  C., 466; 14 Enc. P1. & Pr., 1016; 22 Cyc., 641. 

I n  14 Enc. P1. & Pr., supra, it is said: "Where the proceedings are 
conducted without the intervention of a next friend, or a guardian ad 
Idem, in a case where one is required or where the appointment is irregu- 
lar, the judgment is irregular and voidable. But, while a failure to 
appoint a next friend or guardian ad latern or to sue by one is irregular, 
it is only that. The defect is not a jurisdictional one, and hence the 
judgment is not void." 

And the reference to Cyc. is to like effect. I n  Tate v. Mott, s u p a ,  
it was held, that "where an infant appeared by attorney, and had 
no next friend or guardian, the judgment is not void, but only (56) 
voidable." 

Even if the next friend in the present case, therefore, was not 
appointed according to the course and practice of the court, the judg- 
ment is not on that account void, as contended by plaintiff; and his 
position, in that respect, also, was properly overruled by the trial judge. 

We do not, however, approve of his Honor's view that, on the plead- 
ings and in this case, it was not open to plaintiff to assail the judgment 
had before the justice of the peace, on the ground that the action was 
instituted and judgment procured by fraud, and with the purpose of 
depriving plaintiff of his just demands. Though the judgment may have 
been to some extent irregular, it stood as the final deliverance on the 
rights of the parties in this case, and that being true, and particularly 
as i t  had been paid and satisfied, if it was obtained and procured by 
fraud, an independent action to set the same aside by reason of the 
fraud, and declare the entire proceeding a nullity, was the proper and 
only proceeding by which he could obtain relief. Carter v. Roumtree, 
109 N. C., 29 ; Bmith v. Fort, 105 N.  C., 446 ; Mock v. Coggin, 101 N. C., 
366. 

I n  Mock v. Coggin, the doctrine is stated as follows: 
"1. Any error committed or fraud perpetrated in the conduct of an 

action which has regularly terminated cannot be remedied by a motion 
in the cause, but relief must be sought by an action to impeach the 
former proceedings; and this action is only open to the parties to the 
original suit. 41 
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"2. Where persons who were not parties to the original suit are the 
contestants in an issue of fraud alleged to have been perpetrated in the 
course of the progress of the cause, the remedy must be sought in an  
independent action." 

And this, being relief obtainable under our former system by original 
bill i n  equity, is now to be asserted by action in the Superior Court. 

True, as contended by defendants, the authorities are to the effect 
(57) that such relief must be obtained, if at all, by direct proceedings 

instituted for the purpose. But on the pleadings in this case, and 
the facts therein alleged, this is the direct and proper proceeding for 
the purpose indicated. 

The defendant, having in his answer, set up the judgment in  bar of 
plaintiff's demand, the plaintiff replied alleging fraud in  impeachment 
of the judgment. All the parties in interest are before the court, the 
reply is according to the course and practice of the court, the defendant 
is fully apprised of the objection made to the validity of the judgment, 
and the proceedings are as direct as they can well be made. There is 
some confusion and apparent conflict in  the decisions as to this term 
('direct proceedings" frequently used in  reference to the method by 
which a judgment may be attacked. It arises to some extent from the 
fact that under our old system, when courts, law and equity, were 
separate, or legal and equitable relief were administered on different 
sides of the docket, in an action a t  law, relief for fraud against a judg- 
ment could not be, as a rule, awarded, because such relief, as stated, 
was only obtainable in equity, and consequently, when a party to such 
action a t  law endeavored to set up fraud against the validity of a judg- 
ment, relief was denied because i t  had to be sought by direct and proper 
proceedings, by "bill in  equity." But under our present system, where 
courts are empowered to administer full relief in  one and the same action, 
when all the parties to be affected by the decree are before the court, 
and a judgment is set up in bar and directly assailed in  the proceeding 
for fraud, this is a direct and proper proceeding to determine its valid- 
ity. When a final judgment is assailed for fraud aliurzde, the direct pro- 
ceeding is by action, and if its validity is embraced within the scope 
and purpose of the action and the issue is raised by pleadings germane 

to the relief demanded, the proceeding does not cease to be direct 
(58) because other issues may be also involved. 

I n  Earp v. Minton, 138 N. C., 202, being an action of claim 
alid delivery for personal property, the plaintiff, Dorinda Earp, claim- 
ing to be the owner, sought to impeach a judgment for fraud which 
established the title of the property in one Cranor, who had sold to 
defendant. There was no claim or allegation made in the pleadings 
that the judgment was obtained by fraud, nothing to apprise the defend- 
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ant  that the validity of the judgment on which his title rested was 
questioned till the evidence was offered on the .trial, and further, defend- 
ant's vendor, whose interest would be affected by a decree, was not a 
party. Apart from this, the action had been commenced before a justice 
of the peace, and that court having no jurisdiction to hear and to deter- 
mine the question of fraud in the judgment, the plaintiff was compelled 
to rely on the legal title under the facts and conditions as they existed, 
and the court properly held that the action could in no sense be held 
a direct proceeding to assail the judgment for fraud. 

I n  this case, however, the Court is of opinion, as stated, the judgment 
before the justice of the peace having been set up i n  bar of plaintiff's 
demand, and plaintiff having replied according to the course and prac- 
tice of the court alleging that the judgment was procured by fraud, 
and all parties to be affected by the decree being before the court, that 
the present action should be considered and held as a direct proceeding 
to assail the judgment; and the issues arising on the pleadings should 
have been submitted to a jury. The authority cited from another juris- 
diction, apparently contrary to this view, is  not approved. 

There was error in  dismissing plaintiff's action, and the judgment 
below in that respect is 

Reversed. 

Cited: Mottu v. Davis, 151 N. C., 247. 

(59) 
H. W. RABON v. ATLANTIC COAST LINE R. R. CO. 

(Filed 5 November, 1908.) 

1. Penalty Statutes-Carriers of Goods-Demand in Writing-Parol Evidence 
-Burden of Proof. 

In an action for penalty, under Revisal, see. 2634, against a carrier for 
failure to pay or adjust a claim within a specifled time after filing it 
with the carrier's agent, par01 evidence was competent to show that 
plaintiff filed his claim, and was subsequently paid the amount thereof; 
(1) The contents of the paper were collateral to the controversy and it 
was not necessary to introduce it in evidence; (2)  The writing was in the 
carrier's possession and could be used for the purposes of contradiction; 
(3)  The burden of proof was on the carrier to show that the claim was 
not filed, or was excessive. 

2. Penalty Statutes-Carriers of Goods-Failure to Pay and Adjust Claim- 
Proviso-Recovery Full Amount Claimed-Settlement. 

The proviso that consignee must first recover the full penalty under 
Revisal, see. 2634, for the failure of the carrier to pay or adjust a claim 
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under the requirements thereof, is only to protect the carrier against 
excessive demands and, not to discourage settlements for losses. Hence, 
the plaintiff's right to recover the penalty in such suits is not lost by 
accepting settlement for damages for full amount claimed after the 
penalty had accrued. + 

ACTION heard before Lyom, J., and a jury, at July  Term, 1908, of 
C o ~ u ~ s u s .  Defendant appealed. 

Junius Davis for defendant. 
No counsel for plaintiff. 

CLARE, C. J. The facts are thus stated in the defendant's brief: "On 
12 December, 1906, Wingo, Ellett & Crump shipped from Richmond 
two cases of shoes, valued at  $58.93, to the plaintiff at  Chadbourn, N. C. 
The shoes were lost and never delivered to the plaintiff, and on 9 Jan- 
uary, 1907, he filed a claim in writing with the agent of the defendant 
at  Chadbourn for the price of the shoes. The claim was not paid or 
adjusted within ninety days after i t  was filed with defendant's agent, 

as provided in  sec. 2634 of the Revisal of 1905. I n  June, 1901, 
(60) plaintiff brought two suits against the defendant before a justice 

of the peace, one to recover the value of the lost shoes and the 
other for the penalty given by the statute above mentioned. Judgment 
was given by the justice in favor of the plaintiff in both cases, and defend- 
ant appealed to the Superior Court in both cases. Three or four months 
afterwards, and while these two actions were still pending in  the Superior 
Court, the defendant paid plaintiff $58.93, amount claimed by him as 
the value of the shoes, and also the costs which had accrued in  the suit 
before the justice of the peace, brought by the plaintiff to recover for the 
loss of the shoes. Upon the trial of this action judgment was given 
against the defendant for the penalty of $50." 

The defendant excepted, (1) Because the plaintiff was allowed to 
testify that he filed his claim in writing with defendant's agent and was 
subsequently paid by the defendant the amount which he claimed. This 
was a fact as to which the plaintiff could testify. The contents of the 
paper were collateral to this controversy and i t  was not necessary to 
produce the paper. Andrews v. Grimes, 148 N.  C., 437, and Ledford v. 
Emerson, 138 N.  C., 503, and cases there cited. Besides, the paper was 
in  the defendant's possession who could have produced i t  to contradict 
the plaintiff if necessary. The requirement being a "proviso" in  the 
section, the burden was on the defendant to prove that the claim was 
not filed, or was excessive. X. v. Norman, 13 N .  C., 222; S. v. Downs, 
116 N. C., 1064. 

The defendant further excepted, (2) on the ground that the plaintiff 
having accepted payment for the lost goods could not recover the penalty 
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for delay to "adjust and pay" said loss within the time prescribed by 
the statute, Rev. 2634. This point has been held adversely to the defend- 
ant's contention. Walker, J., speaking for the Court, in Albrittofi v. 
R. R., at this term. The proviso in section 2634, "unless such consignee 
recover in such action the full amount claimed, no penalty shall 
be recovered" is to be stressed on the words "full amount claimed." (61) 
The section means that if goods are lost or damaged, and a claim 

I 
in writing is filed upon failure to pay in the prescribed time, the carrier 
can be sued not only for the loss or damage, but for a penalty of $50 
for failure to "adjust and pay" the same, with a proviso, that if the 
plaintiff shall sue and fails to recover judgment for the full amount of 
the sum specified in his written claim, he shall recover no penalty. 
Voluntary payment by defendant is as full guarantee against excessive 
demands as an involuntary judgment. The object was to prevent con- 
signees fqom filing claims for excessive amounts and harassing the 
carrier with suits therefor, when if a claim for a just amount were filed 
i t  might have been paid. The intention is to give a penalty only when 
payment of a just claim is delayed. I t  was not intended to prevent 
parties accepting payment of the amount of their loss or damage, when 
payment has been delayed beyond the prescribed time. The object of 
the law is not to discourage settlement for losses, but suits for excessive 
demands. 

I n  this case the plaintiff did in fact "recover judgment" for the full 
amount of his claim, but after the appeal was taken, the defendant 
thought better of it and paid the full amount of such judgment and 
costs. This is plenary admission, and not a denial of plaintiff's right to 
recover the penalty. 

The defendant relied upon Best v. R. R., 72 S. C., 479, but counsel 
had not seen Albritton v. R. R., supra, in which this Court declined to 
follow Best v. R. R., and adopted the views expressed in the dissenting 
opinion in that case, as the better reason. Eller v. R. R., 140 N. C., 140, 
has no application, for the penalty is a separate cause of action and not 
a part of the damages. 

No error. 
Cited: Tuft v. B. R., 174 N. C., 212. 

H. W. WHARTON ET AL. v. CITY OF GREENSBORO. 
(62) 

(Filed 5 November, 1908.) 

1. Taxation, Limitation Imposed On-Legislative Power-Constitutional Law. 
The limitation imposed upon cities in creating a bonded indebtedness 

is by statute, Revisal, see. 2977, and not a constitutional one. 
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2. Same-Ratification. 
The Legislature, having the power to impose a general limitation upon 

the taxing power of municipalities, may ratify a bond issue previously 
declared invalid by the courts on that account, and except any particular 
municipality from the operation of the general law. 

ACTION tried by Webb, J., a t  February Term, 1908, of GUILFORD. 
From the judgment rendered, plaintiff appealed. The facts are fully 
stated in the opinion of the Court. 

Shuw & Hines for defendant. 
Plaintiff not represented in  this Cou~t .  

BROWN, J. This action was originally brought to restrain the issuing 
of certain bonds. The judge below refused to grant a restraining order to 
the hearing, and, on appeal, this Court held that the thirty, thousand 
dollars bond issue was illegal because such issue would make the debt 
of the city in  excess of the limitation imposed by see. 2977 of the Revisal, 
and remanded the cause that an injunction might be granted, enjoining 
the issue of said bonds. Whurton v. Greensboro, 146 N. C., 356. The 
special session ol the Legislature, held in 1908, passed an act legalizing 
the said thirty thousand dollars bond issue, which act is set out in the 
printed record. 

At the February Term, 1908, of Guilford Superior Court, the defend- 
ant filed a supplemental answer, setting out the above-mentioned act, 
and alleging that said act legalized the school bond issue. The cause 
came on for final judgment, and it was held by the court below that 

the act above mentioned had legalized the bond issue, and the 
( 6 3 )  court refused to grant an injunction restraining the city from 

issuing said bonds. The plaintiff excepted to the ruling of the 
court and appealed. This raises the only question presented for our 
decision. 

The bonds in question were declared invalid by the court, for the sole 
reason that the debt to be created thereby would exceed the statutory 
limit provided in see. 2977 of the Revisal. And, i t  is to be observed, 
that such limitation is, in this State, a legislative and not a constitutional 
limitation. 

I n  the Constitutions of many states of the Union there are limitations 
upon the amount of indebtedness which a municipal corporation may 
lawfully contract. And i t  is to be regretted that there is no such wise 
and protective provision in our Constitution. 

As in  this State the limitation is  legislative only, i t  follows that 
the General Assembly.can repeal i t  in  toto, or except any particular 
municipality from its operation. 
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I n  this case, the defendant had authority, under its charter, to contract 
the debt, but subordinate to the general law, Revisal, 2977, which we held 
was not repealed by implication, and, therefore, so much of the issue as 
was in excess of the limitation, we enjoined. So far  as defendant is con- 
cerned, and as to this special issue, the limitation is removed by the act 
of 1908, The question is, Can the Legislature subsequently legalize the 
contract of a municipal corporation which i t  had no power to make a t  
the time it attempted to do so ? The general rule seems to be, that where 
a municipal corporation has made a contract, not within its statutory 
powers, but within the powers which the Legislature might have law- 
fully conferred upon it, the Legislature may subsequently legalize such 
contract. Baker v. Beattle, 2 Wash., 576; Thompson v. Lee, 70 U. S., 
( 3  Wall.), 327; Single v. Marathon, 38 Wis., 364; Kenoshaw v. Law- 
son, 76 U. S. (9  Wall.), 477; Redland v. Broob (Gal.), 91, 150; 
25 A. & E., 1228; 6 A. & E., 942, and cases cited. 

The following cases hold that the Legislature by a curative 
(64) 

act may subsequently validate the bonds of a municipal corporation 
issued by i t  without the power so to do. Noland v. State, 83 Texas, 183; 
Knapp v. Grant, 27 Wis., 147; Rogers v. Eeokuk, U .  S., 18 L. Ed., 74; 
Bank v.  Brumwick, 101 U. S., 129; Deyo v. Otoe, 37 Fed., 246; MC- 
NuZZen v. Boyles, 6 Iowa, 304; Steines v. FramkZin County, 48 Mo., 167. 

Most of the authorities on this question are to be found in  the note to 
Ers7cine v. Nelson, 27 L. R. A., 696. 

From the foregoing authorities i t  seems to be settled that the Legisla- 
ture may subsequently legalize any contract of a municipal corporation 
if it could previously have authorized it. We are of opinion that the 
bond issue is valid. 

We take pleasure in ackno~dedging our indebtedness to the excellent 
brief of Judge Shaw, of counsel for the defendant, for the numerous 
and pertinent authorities cited. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Highway Commission, v. Webb, 152 N. C., 711. 
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(65) 
H. L. LUTTERLOH ET AL V. CITY O F  FAYETTEVILLE. 

(Filed 5 November, 1908.) 

1. Municipal Corporation-New Territory-Exercise of Jurisdiction Remedy 
by Injunction. 

When the relief sought is to  restrain a town from exercising jurisdic- 
tion within a territory recently included within the municipality, the  
proper remedy is an action for perpetual injunction, and when there a re  
no issues of fact raised, and the injunction is refused, the judge must 
necessarily determine the case upon its merits. 

2. Municipal Corporation-Boundaries-Description, Sufficiency of-Evi- 
dence. 

When i t  is found as  a fact by the trial judge, that  the increased bound- 
aries of a town, as  fixed by a legislative act, include the locus in quo, 
and the section of the act setting out the boundaries is not void for  
uncertainty, the question as  to  whether the plaintiff's property was 
included in the boundaries prescribed does not arise on appeal in an 
action including such inquiry. 

3. Municipal Corporations-Territory Annexed-Aye and No  Vote-Constitu- 
tional Law. 

When a municipal charter has been passed in accordance with Art. 11, 
see. 14, of the Constitution, requiring the aye and no vote to be taken 
on the several days, i t  is not necessary for an act annexing territory 
thereto to  be passed in like manner to confer authority for the levying of 
taxes within the territory annexed. 

4. Municipal Corporations-Constitutional Law-Taxation-Representation. 
An objection to the validity of an act adding territory to that of a 

town, for that  i t  restricted the right to  vote on the subject of municipal 
taxation to the voters within the annexed territory, is  without merit, 
when i t  appears from a construction of the act as  a whole that a contrary 
intention is declared. 

5. Municipal Corporations-Territory Annexed-Consent of Voters-Legis- 
lative Powers-Constitutional Law. 

As there is  no constitutional restriction here, our Legislature may 
annex contiguons or adjoining territory to that of a municipality, without 
the consent of the voters thereof, or of the old territory, and such action 
is not subject to review by the courts. 

6. Municipal Corporations-Charters-Contractual Rights-Vested Rights- 
Legislative Powers-Constitutional Law. 

No vested rights can accrue under a municipal charter as  i t  is not a 
contract between the citizens of the municipality and the State; nor can 
valid objection be made to the Legislature annexing territory thereto on 
the ground that  the old territory owed debts, for the presumption is that  
value was received which inures to the benefit of those residing within 
the territory annexed. 
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ACTION, from CUMBERLAND, heard by Loccg, J., brought to (66) 
obtain a perpetual injunction to restrain defendant from collect- 
ing taxes out of the residents in  the territory in the extension of city 
limits, or from exercising any jurisdiction over persons or property resi- 
dent in the extension, under chap. 489, Private Laws 1907, entitled "An 
act to enlarge .corporate limits of the city of Fayetteville," ratified 11 
March, 1907. 

A temporary restraining order was issued, and being heard upon the 
pleadings, affidavits and exhibits, the court found the material facts, 
dissolved the injunction, and plaintiff appealed, and filed exceptions to 
said findings and judgment. 

C. W.  Broadfoot,  George M. R o ~ e  accd Johcc W .  Hi lhsh le  for plaintiff. 
J .  S p r u n t  Newton ,  Sinclair  & Dye f o r  d e f e n h n t .  

BROWN, J. 1. The plaintiffs contend that the judge should have 
passed solely upon the necessity for continuing the injunction to the 
hearing, instead of going fully into the case and deciding the entire 
controversy. 

As the only relief asked for in  the complaint is a perpetual injunction 
restraining the defendant's authorities from exercising any jurisdiction 
within the territory recently included within the municipality, i t  would 
have been impossible intelligently to determine whether to continue the 
restraining order without considering and determining the legal issues 
presented in the pleadings. There seems to be no controverted issue 
of fact raised therein necessary to be submitted to a jury. 

An action for a perpetual injunction is the proper remedy in  (67) 
controversies of this character (28 Cyc., 212), and where the 
judge refuses to enjoin the exercise of jurisdiction over the annexed 
territory, he must necessarily determine the case on its merits. 

2. I t  is contended that the boundaries given in the act of 1907 can 
not be located, and that they are indefinite, uncertain and void. 

There appears to have been an omission of certain words in  enrolling 
the act of 1907, which error has been cured by the act of the special 
session of 1908, Private Laws, chap. 22, but independent of the effect 
of this latter act, the judge below finds upon the testimony of the sur- 
veyor that the boundaries of the city, including the extension under the 
act of 1907, have been located, and that they embrace plaintiff's property. 

The surveyor testifies, that locating the boundaries under the act of 
1907 covers the same territory as those included in the amendatory act 
of 1908, except a small vacant and unimproved space, containing one 
and nine-tenths acres of land. 

This testimony of the surveyor is adopted by the judge as a fact and 
1494 49 



I N  THE SUPREME COURT. [I49 

made a part of his findings. We think that settles the question SO far as 
this Court is concerned, as the first section of the act setting out the 
boundaries is certainly not void on its face. 

3. I t  is contended that the act of 1907 was not read on three several 
days and an aye and nay vote taken and recorded, as required by the 
Constitution, Art. 2, sec. 14, and that, therefore, the act is void and can 
confer no power to levy a tax within the annexed territory. For this 
position plaintiffs rely on the case of Cotton Mills v. Waxhaw, 130 
N. C., 293. 

The charter of the city of Fayetteville, as at  present organized, was 
enacted in 1893, and contains full authority for the levying of 

(68) taxes within the municipal boundaries, however those boundaries 
may be extended by subsequent legislation. 

The Waxhaw case is authority for the position, that a municipal 
charter conferring power to levy a tax must be enacted in accordance 
with that section of the Constitution. It is not contended that the 
charter of Fayetteville, enacted in 1893, is void for such reason. 

The act of 1907 does not purport to authorize the levying of any tax 
or the contracting of any debt, and there is nothing on its face which 
could indicate to the General Assembly that i t  is one of those bills 
coming within the purview of section 14, article 2 of the organic law. 
I t  is not a city charter, but only an act annexing territory to a char- 
tered municipality already in existence. 

4. The plaintiffs except to the following rukings of the court: "That, 
although the terms of the act of 11 March, 1907, do not prescribe with 
such definite clearness as they might have done who were qualified voters 
under the act, nevertheless, construing all of the parts thereof, i t  would 
seem that the Legislature intended to provide that the voters of the old 
town and the annexed district were all entitled to vote in said election. 
But the act itself is made a part of this finding." 

The plaintiffs contend that the intention of the Legislature was to 
confine the election to the voters of the annexed district. 

The language of the act mould seem to give color to such contention, 
but taking the entire act as a whole, a careful reading of it, we think, 
justifies his Honor's interpretation, 

Section 1 of the act describes particularly the territory to be annexed, 
then adds: "Provided, that no part of the city limits as now existing 
shall be eliminated from said city when so extended." 

Section 3 provides for an election of "all persons embraced in the 
above-described boundaries," in which must necessarily be 

(69) included all parts of the city as then existing; and i t  also pro- 
vided "for a registrar of voters living in  the city of Fayetteville, 

including said above-described territory." The same section requires the 
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registrar to register "such persons in said city, and in said above- 
described new territory as may present themselves for registration and 
are qualified to vote in  city elections and not at present registered." 

These last words indicate clearly that the legislative intent was that 
all qualified voters in  the old and new territory should be allowed to 
register and participate in the election. 

5. Another and final objection made to the act of annexation is, that 
the object sought to be accomplished by it, in  the mode provided, is 
beyond the power of the General Assembly, because i t  authorizes annex- 
ation, and consequently, taxation, without the consent of those who are 
affected by it. 

We have held in  common with'all the courts of this country, that 
municipal corporations, in the absence of constitutional restrictions, 
are the creatures of the legislative will, and are subject to its control; 
the sole object being the common good, and that rests in  legislative dis- 
cretion. Dorsey v. Henderson, 148 N.  C., 423, and Perry  v. Cornrs., 
ibid., 521; M a n l y  21. Raleigh, 57 N.  C., 372. 

Consequently, i t  follows that the enlargement of the municipal bound- 
aries by the annexation of new territory, and the consequent extension 
of their corporate jurisdiction, including that of levying taxes, are 
legitimate subjects of legislation. I n  the absence of constitutional 
restriction, the extent to which such legislation shall be enacted, both 
with respect to the terms and circumstances under which the annexa- 
tion may be had, and the manner in  which i t  may be made, rests entirely 
in the discretion of the Legislature. With its wisdom, propriety or 
justice we have naught to do. 

It-has, therefore, been held that an act of annexation is valid which 
authorized the annexation of territory, without the consent of its inhabi- 
tants, to a municipal corporation, having a large unprovided for 
indebtedness, for the payment of which the property included (70) 
within the territory annexed became subject to taxation. Powers 
v. Wood,  8 Ohio St., 285; Blanc7zard v. Bissell, 11 Ohio St., 96; Rich- 
ards ?;. Cincinnati ,  27 L. R. A., 746, and cases cited in note. 

I n  the first cited case, the Supreme Court of Ohio says that there is 
no constitutional provision on the subject, and that "it would require 
a very artificial and unsound mode of reasoning to hold that territory 
could not be annexed to a town which owed debts, until the owners of 
such territory were paid a compensation in money for a proportional part 
of such debt"; and, further, "that i t  is not to be presumed that a munici- 
pal corporation has contracted a debt without being correspondingly 
benefited." 

I n  Richards v. Cincinnati ,  supTa, i t  is said, "it is not perceived how 
the amount or nature of the municipal indebtedness can affect the right 
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of annexation if i t  be otherwise legal; for the power to bring into a 
municipal corporation by annexation, property not theretofore subject 
to taxation for municipal purposes, and lay taxes upon it to raise funds 
for the payment of any previously existing municipal debt, necessarily 
includes the power to do so for the payment of every such debt lawfully 
incurred. Persons thus brought into the annexing corporation and their 
property, like all of its other inhabitants and their property, receive and 
enjoy the benefits of all local improvements and should share the bur- - - 
dens existing when the enjoyment commences." See also S t .  Louis v. 
Russell, 9 Mo., 507; S m i t h  v. McCarty, 56 Pa., 359 ; McCallie v. Chatta- 
nooga, 3 Head., 317; New Orleans v. Cazela, 27 La., Ann., 156; Mont- 
pelier v. East Montpelier, 29 Vt., 12. 

Dillon Municipal Corporations (4 Ed.), sec. 185, cites an array of 
authority in  support of his text: "Not only may the Legislature origi- 
nally fix the limits of the corporation, but it may, unless specially 
restrained in the Constitution, annex, or authorize the annexation of, 

contiguous or other teriitory, and this without the consent, and 
(71) even against the remonstrance, of the majority of the persons 

residing in the corporation or in the annexed territory. And i t  is 
no constitutioial objection to the exercise of this power of~compulsory 
annexation that the property thus brought within the corporate limits 
wiII be subjected to taxation to discharge a preexisting municipal indebt- 
edness, since this is a matter which, in the absence of special constitu- 
tional restriction, belongs wholly to the Legislature to determine." Such 
legislative enactments involve no sort of a contract between the General 
~ s s e r n b l ~ ,  on the one part, and the citizens of the locality to be annexed, 
on the other part. 

This was settled in this State as long ago as 1850 in Mills v. Williams, 
33 N .  C., 558, and reiterated in Manly v. Raleigh, supra, and subse- 
quent cases. 

The doctrine of those cases was acted upon by the Supreme Court of 
the U. S. in the Memphis case, 97 U. S., 284, when i t  held that:  "The 
charters and constituent acts of public and municipal corporations are 
not, as we have seen before, contracts, and they may be changed at the 
pleasure of the Legislature, subject only to the restraints of special 
constitutional provisions, if .any there be." ' 

And the same position is affirmed in  the recent case of Hurnter v. 
Pittsburgh, 207 U.  S., 161, wherein i t  is said: ('There is no contract 
between citizens and taxpayers of a municipal corporation and 
the corporation itself, that the former shall be taxed only for uses 
of the enlarged municipality formed by annexation under authority 
of Pennsylvania, act of 7 February, 1906, to an adjoining and larger 
municipality. 
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"Citizens and taxpayers of a lesser municipality annexed under 
authority of this act, to a n  adjoining and larger municipality, are not 
deprived of their property without due process of law by reason of the 
burden of additional taxation resulting from consolidation, although the 
method of voting prescribed by the statute has permitted the 
voters of the larger city to overpower the voters of the smaller (72) 
one, and compel the union without their consent and against their 
protest." 

Upon a review of the entire record the judgment of the judge below is  
Affirmed. 

Cited: Comrs. v. Comrs., 157 N. C., 517, 618; Pritchard v. Comrs., 
160 N. C., 478 ; Cottrell v. Lenoir, 173 N. C., 146. 

J. M. CUTHBERTSOK v. ENOCH MORGAN. 

(Filed 5 November, 1908.) 

1. ~ e e d s ' a n d  Conveyances-Reformation-Evidence-Questions for Jury. 
' 

In an action to correct or reform a written instrument, when there is 
more than a scintilla of evidence, it is for the jury, and not the court, to 
say whether the evidence is clear, cogent and convincing. 

2. Deeds and Conveyances-Reformation-Equitable Relief-Covenants- 
Support-Charge on Land. 

Defendant executed a note, and to secure it executed a mortgage on 
his land. Thereafter, he entered into a written contract with plaintiff 
to convey to him a remainder in interest in one-half the land, upon condi- 
tion that he would pay off the note and mortgage in small annual install- 
ments ; and if, at the time the mortgagee demanded payment, the plaintiff 
could not meet it, he would find some one to carry it, in which event 
defendant and his wife were to "renew the note and mortgage." Upon 
the payment of the note and mortgage or any renewal or renewals 
thereof, the defendants were to execute a deed to the land, reserving a 
life estate. The plaintiff paid a small amount on the debt and, being 
forced to do so, borrowed the balance and called upon defendants to 
join with him in securing it by mortgaging the land, and instituted 
action upon their refusal. Upon allegation and proof, defendants, by 
the verdict of the jury, engrafted a par01 contract upon the written one, 
that, in addition, the plaintiff was to take care of defendants during life 
and see that they do not suffer: Held, (1) That as plaintiff, after the 
verdict, asked for a decree for reformation and specific performance, he 
is entitled in equity to have the defendants execute the mortgage in 
renewal, or substitution; (2 )  That the agreement of support, etc., is a 
covenant and not a condition precedent; (3) That defendants' support, 
or an amount reasonably sufficient therefor, in their condition of life, 
should be fixed and made a charge on the land; (4)  That, if so desired, 
a reference should be had to ascertain what, if anything, is due on 
account of defendants' support in the past. 
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(73) ACTION tried before Jones, J., and a jury, a t  February Term, 
. 1905, of UNION. 

The pleadings, evidence and verdict disclose the following case: De- 
fendant, Enoch Morgan, was the owner of the tract of land described i n  
the complaint, on which he resided for many years. He married the 
feme defendant, Esther, the mother of the s la in tiff, by a former mar- 
riage. Plaintiff was, a t  that time, about five years of age and lived 
with defendants, on the land in controversy, until he was about eighteen 
years of age. On 27 March, 1902, defendant, Enoch Morgan, executed 
his note to Charles N. Simpson for $248.35, and, to secure the payment 
thereof, he, with his wife, executed a mortgage on said land. On 24 
August, 1903, the defendant Enoch Morgan, with his wife and plaintiff, 
executed a contract in writing, whereby the defendants agreed to convey 
to plaintiff the portion of said land described i n  the contract, being one- 
half of the tract, reserving to themselves and the survivor a life estate. 
Plaintiff, in  consideration of said promise to convey, agreed to pay off 
and discharge the note and mortgage to Simpson, in  annual installments 
of $40. I t  was further agreed, and so written in  the contract, that if 
plaintiff was unable to pay said debt a t  the time Simpson demanded 
payment, he should find some one to carry i t  and, "if i t  should be neces- 
sary to that end, said Enoch Morgan and wife are to renew the note 
and mortgage." The contract concludes with these words : "Now, on pay- 
ment of said note and mortgage, or any renewal or renewals thereof, the  
said Enoch Morgan and wife Esther are to execute and deliver to said 
J. Madison Cuthbertson a deed in  fee simple for said tract of land, 

reserving a life estate for them and the survivor of them in that 
(74) portion above mentioned, and then this contract shall be fully 

performed." The contract was duly proven and recorded. Plain- 
tiff paid $90 on the debt, and borrowed from L. S. Griffin the sum of 
$300 with which to pay the balance, executing to H. B. Adams, Esq., a 
deed i n  trust on the said land for the purpose of securing the payment 
of said $300. The following words are endorsed on the note: "Paid in  
full by J. Madison Cuthbertson, 5 January, 1907. C. N. Simpson." 
Plaintiff demanded that defendant execute a deed to him or join in the 
mortgage to secure the amount borrowed to take up the Simpson note, 
which defendant refused to do. Defendant claimed that, i n  addition to 
paying the Simpson note, plaintiff was to maintain and support his 
wife and himself, and that this promise was a part  of the consideration 
for the conveyance of the land. He  also claimed that this part of t h e  
agreement was omitted from the contract by the mistake or inadvertence 
of the draftsman. The defendant, at  all times, continued to live on the 
land, cultivating or renting it, and using the produce made thereon; he 
made no demand upon plaintiff for any support. Morgan says : "I gave 
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it to him to pay Mr. Simpson a little money that was between me and 
him-no other consideration. He  was to take care of me and my wife 
and see that we don't suffer for anything;" There was testimony tend- 
ing to sustain and also to contradict the defendant's contention in  respect 
to the agreement to take care of him. Mr. Simpson, who drew the 
contract, testified that "all of the parties were present, that he drew the 
contract at  the request of Enoch Morgan." '(They all rehearsed what 
they agreed to do and asked me to fix the paper. I drew the paper and 
asked them if that was what they wanted, and they all agreed to it. I 
had them all then to sign i t  and I witnessed it. I just read i t  oTer to 
them; they told me what they wanted, and they agreed to the paper that 
I drew. This clause about providing for a renewal of mortgage in  case 
I did not want toewait, was really a suggestion of mine, but they 
approved that part of i t  and readily assented to it." H e  says he (75) 
did not suggest to plaintiff to go into i t ;  knew nothing about i t  
until they came to him; he did not remember that anything was said 
about plaintiffs supporting defendants. Defendant Esther Morgan cor- 
roborated plaintiff and Simpson in regard to the agreement and what 
occurred when i t  was written. There was evidence that plaintiff put per- 
manent improvements on the land. Upon issues submitted, the jury 
found that the contract was executed and written, and that defendant had 
refused to execute the mortgage in  renewal of the one held by Simpson; 
that i t  was a part  of the consideration of the contract that plaintiff 
should maintain and support the defendant, as alleged in  the answer; 
that this part was omitted from the contract by mistake or inadvertence 
of the draftsman; that plaintiff had not complied with his part of the 
contract and that the value of the improvements put upon the land by 
plaintiff was $300. The plaintiff moved for judgment upon the verdict, 
that the contract be reformed in accordance with the verdict. Refused, 
and plaintiff excepted. H e  then moved for judgment for the value of 
his improvements. Refused, and plaintiff excepted. His  Honor ren- 
dered judgment that plaintiff was not entitled to a conveyance of the 
land; that the debt due L. S. Griffin of $300 be declared a lien upon the 
land, and that defendant execute a mortgage to secure same. Plaintiff 
excepted. There were other exceptions to the admission and rejection of 
testimony and to instructions to the jury. Plaintiff appealed. 

Adams, Jerome & Armfield for p la in t i f .  
R e d w i w  & Sikes  for defendant. 

CONNOR, J., after stating the case: We have examined the record and 
exceptions in  regard to the conduct of the trial, including his Honor's 
instructions to the jury, and find no prejudicial or reversible error. His  
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Honor instructed the jury, upon the issue directed to the alleged mis- 
take in the contract, i n  accordance with the decisions of this 

(76) Court. I t  must, we think, be conceded that the evidence, in this 
respect, was not so "clear, cogent and convincing" as would have 

been required by a chancellor, under the procedure prevailing prior to 
the change in our system of administering equitable remedies. The 
weight of the evidence, conceding that all of the witnesses were speaking 
truly, was against the'contention of the defendant in  that respect. Hav- 
ing held, however, that although the evidence must be "clear, cogent and 
oonvincing" to entitle a party to correct or reform a written instrument, 
the court had no right to withhold the case from the jury. I f  there was 
more than a scintilla of evidence, we cannot hold, as a matter of law, 
that the evidence is not "clear, cogent and convincing," that being for 
the jury. Lehew v. Hewitt, 130 N. C., 22. The protection which the 
law theoretically throws around the rights of parties who have reduced 
their contracts to writing, is made of but little practical value when the 
jury may set aside the written word upon testimony which a chancellor 
would consider entirely insuficient. I n  this record i t  appears, without 
serious contradiction, that the parties voluntarily went to an intelligent, 
disinterested draftsman, stated their agreement, and after having read 
i t  to them, expressed themselves as satisfied and executed it. Two of 
the parties and the draftsman testified to this and, upon the testimony 
of the other party, an  additional provision is inserted in  the contract. 
I t  will be observed that only half the land is to be conveyed and, in this 
defendants reserve a life estate, hence the plaintiff does not come into 
possession of any property from the proceeds of which he can pay the 
Simpson debt and provide support for defendants. The defendants knew 
that plaintiff was a man of small means and contemplated that he would 
be unable to pay the debt at once, provided that he should pay i t  in  
annual installments of forty dollars and, provided further, that if Simp- 

son demanded payment prior to the time plaintiff was to pay, 
(77) according to the contract, that they would execute mortgage in  

renewal of the one to Simpson. The plaintiff was therefore en- 
titled to have them execute the mortgage under the terms of the contract, 
as written and executed. The defendant Enoch Morgan refused to carry 
out his part of the contract in respect to executing the new mortgage, 
alleging that, as an additional consideration for conveying the land, 
plaintiff was to support him and his wife and "see that they did not 
suffer for anything," and this provision was omitted by mistake. To 
avail himself of this contention he was compelled to invoke the equitable 
power of the court. Until the contract was reformed they were unable to 
resist the plaintiff's equity to compel them to execute the mortgage. 
The fact that they invoked the aid of the court, by way of defense or 
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counterclaim, is  not material. I f ,  after the facts were found, the plain- 
tiff had refused to submit to a decree for reformation and specific per- 
formance, of course the court would have dismissed his action. He, 
however, asks the court to reform the contract and permit him to per- 
form his part of i t  as reformed. This, we think, he had a right to do 
under the maxim, "He who asks equity must do equity." I n  regard to 
this well established equitable maxim, Prof. Pomerqy says : "Whatever 
may be the nature of the controversy between two definite parties, and 
whatever the nature of the remedy demanded, the court will not confer 
its equitable relief upon the party seeking its interposition and aid, 
unless he has acknowledged and conceded, or will admit and provide for, 
all the equitable rights, claims and demands justly belonging to the 
adversary party and growing out of, or necessarily involved in, the 
subject matter of the controversy. It says, in  effect, that the court will 
give the plaintiff the relief to which he is entitled only upon condition 
that he has given, or consents to give, the defendant such corresponding 
rights, as he also may be entitled to in respect to the subject matter of 
the suit." Pom. Eq., sec. 385. I t  will be observed that one of the 
limitations of the doctrine is that the counter equity, which the (78) 
court will enforce in such cases, must be involved in, or grow out 
of the transactions in  respect to which the equitable relief is invoked, 
or, as said by the same author, "According to its true meaning the terms 
imposed upon the plaintiff, as the condition of his obtaining the relief, 
must consist of the awarding, or securing, to the defendant something to 
which he is justly entitled by the principles and doctrines of equity." 
Ibid.,  386. The court will not, arbitrarily, impose conditions or require 
him to pay for the relief by doing, or abstaining from doing, something 
demanded by the other party against whom the relief is granted, separate 
and distinct from the transaction involved in  the litigation out of which 
the demand for relief grew. For instance, if the plaintiff will seek to 
enjoin the sale of his property under mortgage, because of usury charged 
for the loan of the money secured, the court will grant the relief upon 
condition that he pay the debt with lawful interest, or, if one seeks to 
redeem his land from a tax sale for irregularities, sufficient to entitle him 
to relief, it will be granted upon payment of the lawful taxes paid by 
defendants, and this is true independently of any statutory requirement. 
I n  Morisey v. Swinso.n, 104 N. C., 555, i t  is said: "When a plaintiff 
seeks to correct a deed in his own favor, the court will refuse its aid 
unless-he is willing that the other mistakes therein should be corrected 
which would be against his interest." He  who asks equity must do 
equity. I t  would seem that, applying this maxim of equity to the facts 
before us, the defendants should be required, before, or as a condition to 
having the contract reformed, to specifically perform on their pa&, when 
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the  plaintiff expresses a willingness to perform his covenants. I t  would 
be unjust to the plaintiff to grant relief to the defendants by reforming 
the contract and, at  the same time, construe the inserted language as a 

condition precedent and declare a forfeiture of all rights under 
(79) it. I t  has always been the pride of equity that it so moulds i ts  

decrees that perfect and complete justice is done in cases where 
the law, by reason of its rigid, stringent rules, is incapable of doing so. 
The law will, when possible, so construe an instrument as to avoid for- 
feitures, and equity delights, when invoked, to relieve against them by 
giving compensation for failure to comply, rather than destroying the 
rights of parties. I t  was upon this principle that courts of equity created 
the equity of redemption and preserved the- mortgage, which, at  law, 
was a dead pledge, into a living security for the debt, and saved to the 
debtor the right to redeem his land, which, according to the terms of his 
solemn deed, was forfeited upon failure to pay, to the uttermost farthing, 
on the day named. I f  i t  be conceded that, by the terms of the contract, 
as reformed, the plaintiff had forfeited not only his rights, under the 
contract, but the amount expended in  permanent improvements, we think 
that the defendants should have been required as a condition to having 
the contract reformed to waive the forfeiture. 

But we are of the opinion that, as reformed, the provision in regard 
to support was not a condition but a covenant, the performance of which 
should be secured by declaring i t  a charge on plaintiff's interest in the 
land to be enforced in  such way as the court may determine. We had 
occasion to consider a similar question in  Helms v. Helms, 135 N.  C., 
164, and upon a rehearing in 137 N. C., 206. Following the line of 
thought and the authorities cited in  that case, i t  is apparent that if the 
language, very indefinite and uncertain, is construed to be a condition, 
the plaintiff might, probably would, find that, upon paying the incum- 
brance on the land and performing the terms of the condition for many 
years, he would be subjected to loss of his money and the land, up to the 
last moment of the lives of defendants. To so construe the contract, as 
reformed, would be to administer equity to the defendants and, a t  the 

same time, apply to plaintiff the rigid rules of the law, because a 
(80) condition precedent must, at  law, be fully complied with, or the 

party upon whom the performance of the terms of the condition 
is imposed loses all of his rights under the contract. Of course, if the 
contract clearly imposes a condition, the law will enforce it. I t  is neither 
the duty nor the province of courts to make contracts for parties, or to 
change those which they have made, but to so construe them, that, so 
far  as can be ascertained, their purpose and intention are effectuated. 
There are no words of condition in  this contract. The language of 
Smith, %. J., in McMeely v. XciVeely, 82 N. C., 183, in  a similar case, 
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is applicable here. Speaking of a covenant to sup<ort persons incor- 
porated in  a deed, he says: "The words are, in  themselves, vague and 
indefinite and, if an  essential and defeating condition of the gift, would 
be very difficult of application. What is meant by a 'seeing to the 
widow' and what neglects fall short of that duty?" In  Gray v. West, 
93 N.  C., 442, the language in  the deed was, "That A should have sup- 
port out of the land": Held, that the support was a charge on the rents 
and profits. Nisenheimer I ) .  Xifford, 94 N.  C., 592, and other cases cited 
in  Helms v. Helms, supra. I n  that case, i t  was insisted that the language 
in  the deed should be construed a condition precedent. While in this 
case the plaintiff has but an executory contract, i t  confers upon him 
rights corresponding to the duties assumed by him which a court will 
protect and enforce. H e  cannot call for a deed until he pays the amount 
due on the Simpson debt or relieves the defendants and their land of 
any liability therefor, but, according to the terms of his contract, he is 
entitled to require the defendants to execute a mortgage i n  renewal of the 
Simpson mortgage, or by way of substitution of it. The defendants are 
entitled to have their support or the amount which is reasonably suffi- 
cient therefor, under the-conditions, age, health, etc., fixed and charged 
upon plaintiff's interest in  the land. So far  as the failure of the 
plaintiff to support the defendants, since the making of the con- (81) 
tract, is concerned, i t  seems that no demand was made on him 
and neither party treated the contract as imposing such duty upon 
daintiff. The defendants had all that was made on the land and do not 
appear to have suffered. I f  so desired, a reference may be had to ascer- 
tain what, if anything, is due on that account. We are quite sure that, 
i n  the light of our decision, the intelligent counsel representing both 
~ a r t i e s  will be able to draw a decree which will ~ r o t e c t  the interests of 
the parties. The contract is ~musual in  some of its provisions and some 
adjustment and concessions will probably have to be made to prevent 
further expensive litigation. I t  is to the interest of all concerned to 
do so. The judgment must be modified as indicated in  this opinion. 

Modified and affirmed. 

Cited: Gray v. Jenkins, 151 N. C., 82; Archer v. McClure, 166 N. C., 
148; Glenn v. Glenn, 169 N.  C., 731; Johnson 1). Johnson, I17 2. C., 
532. 
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ISAAC H. HARRIS v. W. E. CANNADY. 

(Filed 11 November, 1908.) 

1. Vendor and Vendee-Warranty, What Constitutes. 
To hold a bargainor in a sale responsible for a warranty, it need not 

be made in express terms; for it is sufficient if the seller makes an 
affirmation of a material fact at the time of the sale, as an inducement, 
and it is accepted and reasonably relied on by the buyer. 

2. Same-Evidence-Questions for Jury. 
During the bargain and sale of a horse, the vendor was asked by the 

vendee if the horse was all right. The vendor said he was sound and all 
right; nothing the matter except a little distemper which he, being a 
young horse, would soon get rid of. Vendee replied, that from "what 
you say and from what I see of the horse, I will give you $115 for him." 
The vendor accepted, saying it was an insufficient price-he had too many 
horses-and if the vendee found him- worth more, he was to pay $10 in 
addition: Held, evidence sufficient to take the case to the jury upon the 
question of express warranty. 

(82) ACTION tried before Webb, J., and a jury, at February Term, 
1908, of GRANVILLE, to recover damages for breach of warranty 

in the sale of a horse, tried on appeal from a justice of the peace. 
On issues submitted, the jury rendered the following verdict : 
1. Did the defendant warrant the horse sold to plaintiff to be sound 

and all right ? Answer : Yes. 
2. Was the horse sound and all right? Answer: No. 
3. What damage has plaintiff sustained? Answer: $115. 
Judgment on the verdict for plaintiff, and defendant excepted and 

appealed. 

Graham & Devilt for plaintif. 
A. A. Hicks for defendant. 

HOKE, J., after stating the case: At the last term of the Court, in 
Wrenn v. Morgan, 148 N. C., 101, the Court held on this question of 
warranty as follows : 

"1. To hold a bargainor in a sale responsible for a warranty, i t  is not 
necessary that the warranty should be given in express terms; 'but an 
affirmation of a material fact, made by a seller at the time of the sale, 
and as an inducement thereto, and accepted and relied on by the buyer, 
will amount to a warranty." Citing, to same effect, Tiffany .on Sales, 
162; McKhl ton  v. McIntosh, 98 N. C., 89; Horton v. Greene, 66 N. C., 
596 ; Baum v .  Xtevens, 24 N. C., 411. 
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I n  this last case i t  was held: 
"1. To make an  affirmation at the time of a sale a warranty, it must 

appear upon evidence to have been so intended, and not a mere matter 
of opinion and judgment. 

"2. Whether an affirmation in a parol contract of sale amounts (83) 
to a warranty, is a matter of fact to be left to the jury, with 
instructions from the court according to the above rule." 

And RufJim, C. J., speaking to this question, said: "Besides, much 
may have depended upon the tone and emphasis as well as on the words 
of the party, and the period of his uttering them. These, we think, were 
all matters properly belonging to the jury, to whom they should have 
been submitted, with instructions that, if they collectcd, the defendant 
did not mean merely to express an opinion, but to assert positively that 
the negro was sound, and that bidders should, upon the faith of that 
assertion, bid for the negro as sound, then it would amount to a war- 
ranty; otherwise, not." Baum v. Stevens, 24 N. C., 413. 

I n  this case there mas evidence of the plaintiff to the effect that, 
during the bargain and sale of the horse in huestion, the defendant was 
asked by plaintiff if the horse was "all right," and defendant replied, 
"Yes, he is sound and all right, and nothing the matter with him except 
he has a little distemper, but he is a young horse and will soon get over 
that." That plaintiff said, "From what you say about the horse, and 
what I see of him, I will give you $115 for him." Defendant replied, 
"That is not enough, but 1have  too many horses and you can take him 
at  that, and if you find him worth more you can pay me $10 additional," 
and plaintiff said he would take him. 

On this testimony, the court properly submitted the question of war- 
ranty to the jury, and the exception chiefly urged for error, that his 
Honor declined to dismiss the case as on judgment of nonsuit, is not ap- 
proved. The charge of the court is in substantial compliance with the 
principles stated in the authorities cited, and there is no error in the 
record which gives defendant any just cause of complaint. The judg- 
ment is, therefore, affirmed. 

No error. 

Cited: Hodges v. Smith, 158 N. C., 262; Winn v. Finch, 171 N. C., 
275. 
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(84) 
S. M. LITTLE v. OSCAR DUNCAN. 

(Filed 11 November: 1908.) 

1. Partition of Lands-Procedure-Appeal-Duty of Clerk-Superior Court. 
Under proceedings for the partition of lands, when an appeal is taken 

from the decision of the clerk (Revisal, secs. 610 and 611), upon issues 
of law or legal inference, it is his duty to prepare and make a statement 
of the case and send it to the judge (Revisal, sec. 612). Under Revisal, 
sec. 717, when an equitable or other defense is pleaded, the clerk should 
transfer the cause to the civil docket, for trial during term, upon the 
issues raised, and the judge may allow amendments to the pleadings for 
the purpose of hearing the case upon its merits. 

2. Partition of Lands-Order of Clerk-Revoking Order--Docketing Case for 
Trial. 

The clerk may correct a mistake made in prematurely ordering land 
partitioned, by revoking the order and directing the proceedings to be 
docketed in the Superior Court. 

3. Partition of Lands-Superior Court Jurisdiction. 
When the Superior Court acquired possession of a case of partitioning 

land, in term, it should have proceeded therewith according to law, and 
it was error to remand it to the clerk. 

ACTION from UNION, heard by Jones, J., a t  chambers, 19 March, 
1908. Defendant appealed. 

A d a m ,  Jerome & Armfield for plaintiff. 
J .  E. Little, A. M. Stack and R. W.  Lemmond for defendant. 

WALKER, J. This is a special proceeding for partition of land, which 
was commenced before the clerk of the Superior Court. The defendants 
answered and alleged certain matters, which they insisted raised issues 
of law and fact, and they, therefore, moved that the case should be 
transferred to the Superior Court for the trial and adjudication of the 
same. Among other things, they averred that certain advancements had 

been made to some of the parties, and that an account of them 
(85) was necessary before any partition could be made. The clerk 

overruled the motion and ordered a partition of the land, issuing 
a writ to the sheriff for that purpose. The defendants excepted and 
appealed. The clerk afterwards reversed his decision and recalled the 
writ, and directed the proceeding to be docketed in  the Superior Court, 
for the trial of the issues raised by the pleadings. The plaintiffs excepted 
and appealed to the Superior Court. The latter court, Judge E. B. 
Jones, presiding, reversed the ruling of the clerk and remanded the case 
for further proceedings therein, according t a  law, upon the ground that 
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the defendants had lost their appeal from the first decision 6f the clerk 
by their laches. 

By Rev., 610 and 611, an appeal lies to the judge from any decision 
of the clerk, on an issue of law or legal inference, and i t  is made the 
duty of the clerk, by section 612, to a statement of the case, as 
therein provided, and to send the same to the judge, and, by section 
717, when a party shall plead any equitable or other defense, or ask for 
any equitable or other relief in the pleadings, it is required that the 
clerk shall transfer the cause to the civil issue docket. for trial during - 
term, upon all issues raised by the pleadings, and the judge may allow 
amendments to the pleadings for the purpose of a hearing of the case 
upon its merits. I f  the clerk found that he had committed an error in 
ordering a partition of the land prematurely, we do not see why he did 
not have the power to correct the mistake and comply with the statute, 
Revisal, see. 901 (9). But however that may be, the case was finally 
brought before the judge in term, and he should have proceeded to dis- 
pose bf it upon its merits, instead of remanding it to the clerk. I f  an 
issue of law or legal inference was raised by the pleadings, he should 
have passed upon it, and if issues of fact were presented, they should 
have been tried by a jury. The Superior Court had acquired possession 
of the case in term, even though there may have been irregularity 
in prior proceedings, and that court had full power to dispose of (86) 
it. The clerk, after reconsideration, simply did what the law 
bound him to do, and if i t  appeared to the judge when the case was 
presented to him that there were either issues of law or of fact raised 
;y the pleadings, he should have proceeded to have them determined in 
the proper way, without further delay and regardless of the irregular 
procedure, if there was such, before the clerk. I f  there were irregulari- 
ties, no partition of the land had been made and nobody, therefore, can 
be prejudiced by a compliance with the mandate of the statute. I f  there 
are no issues of law or of fact raised by the pleadings, the judge should 
have so decided, upon consideration of the matter, and then remanded 
the case for further proceedings according to law. There was error in 
reversing the action of the clerk, for the reason stated. 

Error. 

Cited: Ryder v. Oates, 173 N. C., 573. 
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Cox v. R. R. 

J. H. COX v. HIGH POINT, RANDLEMAN & SOUTHERN RAILROAD 
COMPANY. 

(Filed 11 November, 1908.) 

1. Damages-Verdict-The Word "Dollars" Omitted--Judgment. 
When the jury, in response to an issue on damages, had answered the 

issue "five thousand," it was not error in the trial judge to add the word 
"dollars" in rendering judgment, when the pleadings, the evidence, the 
nature of the case and contentions of the parties conclusively so indicated ; 
and an exception taken thereto after the jury has been discharged cannot 
be upheld. 

2. Same-Unit of Currency. 
When, to an issue in a suit for a demand for damages, the jury has 

answered-in an amount, leaving off the word "dollars," the judge may, 
in the judgment rendered, supply the word, for the dollar is the unit of 
our currency, in which the judgment is to be paid, and all other coins are 
recognized as multiples or factional parts thereof. 

(87) ACTION tried before Webb, J., and a jury, at June Term, 
1908, of GUILFORD. 

Justice & Broadhurst, Murphy & Wright and R. C. Strudwick for 
plaintif. 

Wilson & Ferguson for defendant. 

CLARK, C. J. Action for damages for wrongful death. I n  response 
to the issue as to damages, the jury responded "five thousand." The 
court entered judgment for "five thousand dollars." This was not error. 

Damages are necessarily found in money values. The only words that 
could be entered after "five thousand" were either "dollars" or "cents," 
and no one ever says "five thousand cents." The U. S. Compiled Stat- 
utes, see. 3563, provides that the "dollar," not "cent," shall be the unit of 
value. 

Besides, the verdict, like the charge, must be construed with reference 
to the trial. The complaint was for thirty thousand dollar? The evi- 
dence as to damages was expressed in dollars. The judge charged the 
jury that the plaintiff's contention was that he was entitled to recover 
"a certain amount of damages; I mean a certain amount of compensa- 
tion, so many dollars to compensate for the value of his life." The evi- 
dence for plaintiff's intestate was that his income was $1,000 per year. 
The table of expectancy showed 28 9-10 years. The judge submitted to 
the jury the proper rule for damages and also left to them the defend- 
ant's contention for reductions. The whole controversy before the jury 
on this issue was in terms of "dollars," not "cents," and the verdict 
must be construed in that connection. 
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I n  Stevens v. Smith,  15 N. C., 292, where the plaintiff sued on a note 
for "four hundred and forty-seven dollars and sixty-& cents," this Court 
held (Gastom, J.) that i t  was not a variance that by the instrument put 
in evidence the defendant promised to pay "four hundred and forty-seven 
and sixty-six cents," saying that the note being for the payment 
of money, i t  was payable in our currency, and L'dollars" were (88) 
meant, unless "cents" were named, because the Act of Congress, 2 
April, 1792 (now U. S. Compiled Statutes, sec. 3563)) makes the dollar 
the unit; that all other coins were recognized as multiples or fractional 
parts thereof, and that the same was true of our State, Laws 1809, ch. 
775, adding, "this note could not be understood by the parties, by a 
court, or by a jury, in any other sense than as stipulating for the pay- 
ment of four hundred and forty-seven dollars (or units) and sixty-six 
cents (or hundredth parts thereof). This case is cited and approved in 
State v. Keeter, 80 N. C., 474. 

"The omission of the word 'dollars' in a verdict for a money recovery 
does not affect the validity of the judgment, when i t  is manifest that 
dollars were meant, though i t  would be more regular to amend the 
verdict before judgment." Hopk im v. Orr, 110 U. S., 513; Parks v. 

Tume% 
12 How., 39; Beall v. Territory, 1 N.  M., 519; R.  R. v. Fink, 

4 Tex. iv. App., 269. "From the earliest period the courts have freely 
exercised the power of amending verdicts so as to correct manifest errors, 
both of form and of substance, to make them conform to the intention 
of the jury." 2 Thompson Trials, sec. 2642, and cases cited. 

Of course, if the verdict had been returned in open court) the judge 
should and doubtless would have called the omission of the word "dol- 
lars" to the attention of the jury. S .  v. Godwin, 138 N. C.,  585. But 
we learn that, by consent, the verdict was rendered to the clerk. If the 
matter had been called to the attention of the judge, on the reassembling 
of the court, he would have called the jury together. Petty v. Rousseau, 
94 N. C., 362, and cases there cited. But they may have dispersed. At 
any rate the matter does not appear to have been called to the attention 
of the judge by exception in apt time, nor indeed at all. The case is 
presented here simply by the appeal and assignment of error, both of 
which could have been entered at any time within ten days after 
court had adjourned. 

I n  view of the pleadings, the evidence, the nature of the case, 
(89) 

the contentions of the parties as arrayed by the judge in his charge, his 
instructions to the jury and the absence of any exception in apt, time, 
i t  would be "sticking in the bark," indeed, to hold that the verdict was 
not meant to be expressed in jlollars. 

Affirmed. 

Cited: Kearmey v. R. R., 158 N. C., 532; 8. v. Millicam, ibid., 624. 
149-5 65 
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, C .  A. BRAY v. J. N. STAPLES ET AL. 

(Filed 11 November, 1908.) 

1. Arbitration-Appointment of Third Arbitrator-Notice to Parties-Hear- 
ing-Invalid Award. 

When parties submit a matter in controversy to the decision of two 
arbitrators, with power, in case of disagreement, to call in a third arbi- 
trator, they must, in the absence of an agreement to the contrary, be 
notified of the appointment of the third arbitrator, the time and place 
of meeting to determine the controversy, with an opportunity to introduce 
their evidence and submit arguments as in the original hearing, and 
failure to give such notice and hear the testimony will invalidate the 
award at the instance of either party to the controversy. 

2. Same-Instructions. 
It  appearing from the uncontradicted evidence that no notice was given 

of the selection of the third arbitrator, and that he heard no evidence or 
argument otherwise, than as repeated to him by the original arbitrators, 
his Honor correctly instructed the jury to answer the issue setting aside 
the award. 

3. Same-Payment. 
In this case, the part payment made byGthe original receiver, did not 

validate the award or prevent his successor from having it set aside. 

ACTION tried before Pergusom, J., and a jury, a t  June Term, 1906, 
of GUILBORD. 

(90) The facts necessary to a disposition of this appeal are:  I n  an 
action pending in the Superior Court of Guilford County, A. L. 

Brooks, Esq., was duly appointed receiver of the estate of B. F. Fisher, 
deceased. I n  the discharge of his duties, i t  became necessary for him to 
settle with the defendant, John N. Staples, a claim presented by said 
defendant against the estate of said Fisher, for professional services ren- 
dered said Fisher prior to his death. For the purpose of fixing the 
amount due said defendant, the receiver, with the assent of Mrs. Isabelle 
Fisher, i n  her capacity of administratrix and individually, and said 
John N. Staples, entered into an agreement in  writing to submit the 
question "as to the amount said Staples is entitled to as counsel for the 
said Fisher," in  certain litigation referred to, '(and as counsel for Isa- 
belle Fisher and her children after the death of said Fisher,'' to Clement 
Manly, Esq.,. and Judge R. C. Strudwick, "and i n  the event the said 
Manly and Strudwick can not agree upon the amount, they are em- 
powered to choose a third arbitrator, and the award of a majority of 
them shall be the amount to which the said Staples shall be entitled." 
This agreement, bearing date April 12, 1906, is signed by the receiver, 
Colonel Staples, and by Mrs. Fisher. Pursuant to said agreement, the 

66 
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arbitrators met and heard testimony, examined papers, etc., submitted to 
them. One of them took notes of the evidence. After hearing the evi- 
dence and examining the papers, they failed to agree upon an award. 
Pursuant to the power conferred upon them they selected R. B. Reid, 
Esq., as "a third arbitrator." Mr. Reid met with other arbitrators at 
a time and place agreed upon. No notice was given the said receiver, 
Colonel Staples, or Mrs. Fisher of said meeting, or the time and place 
thereof. The two original arbitrators agreed that, as they had heard all 
of the evidence, they would state the same to Mr. Reid, in the presence 
of each other. This was done, and an award was concurred in by Mr. 
Manly and Mr. Reid, to which Judge Strudwick declined to 
assent. The award fixing the amount to be paid Colonel Staples (91) 
was drawn up and signed by Mr. Manly and Mr. Reid, 18 April, 
1908. Mr. Brooks, the receiver, before receiving notice of the award, 
through his partner paid a portion of the amount awarded to be due 
Colonel Staples. The plaintiff was, by order of the court, substituted 
as receiver in the place of Mr. Brooks, and brings this action to set aside 
the award for that no notice was given to the parties of the time and 
place of the meeting of the arbitrators, after the selection of Mr. Reid 
as third arbitrator, and that Mr. Reid did not hear the evidence upon 
which he joined in the award. Defendant Staples contended that the 
award was valid and, if not so, that it had been ratified by Brooks, re- 
ceiver. The case was brought to trial and, upon the issue directed to the 
validity of the award, his Honor charged the jury that, if they believed 
the evidence, they should answer the issue "No," and as to the issue in 
regard to the alleged ratification,. that Brooks, receiver, had no power 
after June Term, 1906, to ratify the award, and there was no evidence 
of any ratification. The jury answered the issue as instructed, and 
judgment was rendered setting aside and vacating the award. To all of 
which defendant Staples duly excepted. He asked the Court to instruct 
the jury, if they believed the evidence, to answer the issue "Yes." To the 
refusal to do so he excepted and appealed, assigning as error the refusal 
of the court to instruct the jury as requested, and the instructions given. 

Xtedmam & Cook, Justice & Broadhurst and King & Kimball for 
plaintiff. 

J. A. Barringer and Wm. P. Bynium for defendant. 

CONNOR, J., after stating the case: The right of the plaintiff to the 
relief. demanded and the ruling of his Honor depend upon the answer to 
questions in regard to which there is no conflicting evidence. Does the 
failure of the arbitrators to notify the parties of the appointment 
of Mr. Reid as "third arbitrator," and of the time and place of (92) 
their meeting with him to finally hear and determine the matters 
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submitted to them, and the failure of Mr. Reid to hear the evidence from 
the witnesses, invalidate the award? The question does not appear to 
have been decided by this Court. I n  Russell on Arbitration (3  Ed.), 
320, cited with approval in Gaffy v. Bridge Co., 42 Conn., 143, i t  is said 
that i t  is the duty of the umpire to regxamine such witnesses as the par- 
ties choose to produce, and as to such points as they choose to raise, 
although the same witnesses have been examined as to the same points 
before the arbitrators. He  may not take the evidence, or any part of it, 
from the notes of the arbitrators, unless there be a special provision in 
the submission, or a clear agreement between the parties permitting 
such a course. I n  Thomas v. R. R., 21 N. J. Eq., 567, i t  is said : "When 
the new arbitrator was chosen the complainant had the right to adduce 
additional testimony and additional arguments and that, unless the right 
was clearly waived by their agreement or conduct, notice of the appoint- 
ment of a third arbitrator, and opportunity to be heard, were essential 
preliminaries to a valid award. This doctrine is founded in  natural 
justice and is not denied to be law." Elemdorf v. Harris, 23 Wend., 628, 
35 Am. Dec., 587; Alexander v. Cufiningham, 111 Ill., 511; Day v. 
Hammond, 57 N.  Y., 479, 15 Am. Rep., 522, in  which i t  is said : "Parties 
are always entitled to a hearing before arbitrators, unless that hearing 
is waived, and if an umpire or other arbitrator is called in, in  case of a 
disagreement, the same rule, as to a right of hearing, applies. The 
waiver of the right must be distinct and unequivocal." I n  a well con- 
sidered opinion reviewing the authorities, Xeith, J., says: "We deduce 
from the authorities the general rule that when two arbitrators who 
differ, have the power to appoint a third, who shall have authority to 

decide between them, i t  is necessary to inform the parties in  
(93) interest of his appointment, give them a reasonable opportunity 

to produce evidence before them, touching the matters in con- 
troversy." Coons v. Coons, 63 Va., 434, 64 Am. St., 804. I n  3 Cyc., 
660, the editor says that, after a disagreement between the original arbi- 
trators, the special arbitrator, acting.with them or upon his sole respon- 
sibility, may proceed to a consideration of the case as presented by the 
original arbitrators and make an award thereon without hearing the evi- 
dence anew or additional evidence, unless such rehearing be specially 
requested by one of the parties or required by the terms of the submis- 
sion, but he further says this rule does not apply unless the parties have 
been notified of the appointment of the special arbitrator or umpire, 
and of the proceedings by him, and have been accorded reasonable op- 
portunity to make such demand. I n  the note he says: "In the aljsence 
of such notice and opportunity to be heard or to demand a rehearing, no 
authority to proceed exists," citing numerous cases. Some distinction 
has been made between the duty and power of an umpire and a "third 
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arbitrator." I t  is unnecessary to consider this question because Mr. 
Reid was, by the terms of the submission, made "third arbitrator7' and 
comes clearly within the decisions cited. Whether the award may be 
attacked for failure to give the notice and hear the evidence by the third 
arbitrator, collaterally, or only by a direct proceeding to set it aside, is 
not presented upon this appeal. This is a direct proceeding for that 
purpose. I t  is insisted that, however the question may have been de- 
cided in other jurisdictions, this Court in Zell w. Johnston, 76 N. C., 
302, held the award valid. I n  that case Rodman, J., puts the decision 
on the ground that, conceding the rule as to notice, when the parties have 
presented their claims and evidence, they are not entitled to notice of 
the time when the arbitrators will meet to consider and dispose of the 
case. He also says that the defendant clearly waived any other notice 
that he had. The decision is not in conflict with the uniform 
current of decisions on the question in other jurisdictions. (94) 

His Honor's instruction od the first issue' was clearly correct. 
We find no evidence of a ratification by the receiver, if i t  be conceded 
that he had the power to ratify, which is very doubtful. We concur with 
his Honor's instruction in that respect. I t  is conceded by all parties 
that the arbitrators, and each of them, acted in good faith and no sug- 
gestion is made to the contrary. They inadvertently overlooked the 
necessity of notifying the parties of Mr. Reid's appointment and the 
time and place of their meeting to determine the matter submitted to 
them. We think that their course in that respect was in accordance with 
the custom with us. but the uniform current of authoritv is that notice 
must be given of the selection of the third arbitrator or umpire, and 
that the rule is founded in wisdom. Its observance secures to the parties 
a n  opportunity to present their evidence and arguments to the final 
arbiter of their rights and tends to secure acauiescence in this mode of - 
trial favored by the law, because it is inexpensive, expeditious and usu- 
ally works substantial justice. The gentlemen who consented to act as 
"third arbitrators" were doubtless discharging "a friendly office,)) with- 
out compensation. 

The judgment of his Honor, for the reasons assigned, was correct. The 
other exceptions in the record are immaterial in the view which we take 
of the case. Of course, the parties and their rights, in respect to the 
subject matter of the arbitration, are not affected by the award or the 
judgment setting i t  aside. They are relegated to their original status. 

I t  may be well enough to say that the form of his Honor's instruction 
to the jury does not conform to many decisions of this Court, but as 
there was no contradictory testimony and no infereflce to be drawn from 
it, contrary to the legal conclusion stated by his Honor, no harm could 
come to defendant. The judgment must be 

Affirmed. 69 
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N. A. McKEITHEN v. N. A. BLUE. 

(Filed 11 November, 1908.) 

1. Execution, Issuance of-Requisites. 
I t  is necessary for the issuance of an execution that it be actually or 

constructively delivered to the sheriff, and when it is made out, but not 
sent out of or issued from the clerk's office, and memorandum of "execu- 
tion" is entered on the docket, it is not sufficient, under Revisal, sec. 619, 
and does not prevent the judgment from becoming dormant. 

2. Judgments, Dormant-Execution Defective-Procedure-Motions. 
A dormant judgment is not affected by executions made out by, but not 

issued from, the clerk's office; and it is open to defendant to move before 
the clerk, or before the Superior Court on appeal, that the judgment be 
declared dormant and that all such executions be recalled, for the reason 
that no executions had, in fact, been issued. 

3. Judgments, Dormant-Execution Defective-Irregularity-Sale-Innocent 
Purchaser, etc. 

Failure to have given to the judgment defendant notice of an execution 
issued under a dormant judgment is only an irregularity, and does not 
invalidate a deed to lands, sold under the execution, made to an innocent 
purchaser for value, withoot notice of the irregularity. 

4. Execution-Issuance-Time to Issue-Notice-Statutes. 
Under Revisal, 1905, secs. 619, 620, authorizing a party to proceed to 

enforce a judgment by execution within three years, and requiring notice 
to defendant before issuance of execution, where no execution has been 
issued within three years, the issuance of an execution after three years 
without notice is only an irregularity, and a sale without objection gives 
to a stranger, purchasing without notice, title to the property. 

5. Execution-Issuance-Irregularity-Waiver. 
Where a judgment defendant appeared before the Superior Court in 

homestead appraisement proceedings and moved to set the same aside on 
the ground that he had not been notified of the time or place of appraise- 
ment, without asserting that the execution was defective, he waived the 
irregularity that it was issued without notice to him, as required by 
Revisal 1905, see. 620. 

(96) ACTION heard by Jones, J., a t  January  Term, 1908, of MOOEE. 
Defendant appealed. 

U. L. Spence, W.  J. Adam and T.  H. Calvert for plaintiff. 
J. McAT. Johnson, J .  W.  H i d a l e ,  Jr., and H. P. Seawell for 

defendhmt. 

HOKE, J. The faets relevant to this controversy. seem to be that, i n  
1896, plaintiff obtained a judgment against defendant f o r  the sum of  
$610, and some interest, and same was duly docketed in  M O ~ R E  27 Feb- 
ruary, 1896. 70 
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From the entry in the clerk's docket in  said county, i t  appeared that 
executions were issued on this judgment at regular intervals, and within 
three years of each other, until 30 December, 1905, when a final execu- 
tion issued and was placed in the hands of the sheriff of said county, who 
proceeded to summons appraisers to lay off and allot defendant his 
homestead, as required by law. These appraisers allotted said home- 
stead, finding: an excess, and made return of their action pursuant to 
the statute. Thereupon, defendant filed exceptions to said allotment, 
claiming that same was made in his absence, and without any notice to 
him of such proceedings. The exception was, in effect, overruled by the 
judge on a hearing had, and defendant appealed to this Court. 

On such appeal i t  was held that substantial wrong had been done 
defendant in  allotting his homestead without giving him proper notice 
and opportunity to be present, and that the same amounted to reversible 
error, and should be corrected. See McKeithem v. Blue, 142 N.  C., 360. 
This opinion having been properly certified down, the matte? came on 
for hearing at May Term, 1907, of MOORE before Peebles, J., when 
defendant, by his attorneys, moved in effect, that the judgment be 
declared dormant and all executions therein be recalled, for that no 
executions had in fact issued on said judgment previous to that of 
30 December, 1905, since the rendition of the judgment, but that same 
had only been filled out by the clerk and filed in his office as memoran- 
dum, made on docket, execution, etc., from time to time, as 
indicated in  the record, but that same had never been delivered (97) 
to the sheriff, or other executive officer, nor to any one for them. 

Peebles, J., declined to consider this motion br suggestion, holding 
that the same was not relevant to any proceedings before him, and entered 
judgment pursuant to the opinion of the Supreme Court, setting aside 
the appraisement, and appointing three commissioners to reallot the 
homestead. A writ therefore issued, the homestead was reallotted, finding 
no excess of property subject to sale, and return made to court, and 
defendant filed exceptions to this reallotment, alleging various irregu- 
larities in the proceedings. I n  the meantime the defendant moved before 
the clerk to declare the judgment dormant and to recall all executions 
i,ssued on same, which was heard before the clerk in August, 1907, 
when judgment was rendered denying the motion, and defendant excepted 
and appealed to the judge. 

The cause then came on for hearing, as stated, before Jones, J., a t  
January Term, 1908, of MOORE, and was heard and determined both on 
the exceptions entered to the reallotment of the homestead, made pur- 
suant to Judge Paebles' order, and on the appeal from the judgment of 
the clerk, refusing to declare the judgment dormant, and on the hearing 
before his Honor, he affirmed in all things the proceedings had reallotting 
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the homestead and the judgment of the clerk, and defendant, as stated, 
appealed to this Court. 

Both the clerk and the judge find that the executions purporting ta 
have been issued previous to that of 30 December 1905, were not sent out 
of the clerk's office, or issued therefrom, but were only filled up by him 
and memorandum of '(execution" made on the docket as indicated. On 
this statement and finding, the authorities are to the effect that this 
was no sufficient or proper issuing of an execution, as contemplated and 
required by the statute to prevent, and the judgment was therefore dor- 

mant at  the time the execution was issued, on 30 December, 1905, 
(98) and being the one under which the defendant's homestead was first 

allotted. Webster v. #harp, 116 N.  C., 466, 8 Enc. P1. & Pr., 433. 
I n  this last citation i t  is said: 
"The writ while it remains in  the clerk's office is not issued, but i t  

must be actually or constructively delivered to the sheriff before i t  can 
be properly said to have been sued out with intent to have i t  executed." 

This being the correct position, we are inclined to the opinion that i t  
would be open to defendant to make his motion either before the clerk, 
as he did, or before the Superior Court on the rehearing of the appraise- 
ment, as he endeavored to do; for we do not think that there is anything 
in the former opinion of the court which conclusively forbids such 
a course. But, notwithstanding this, we are of opinion that no reversible 
error appears in the record to the defendant's prejudice, for the reason 
that there is no claim on the part of defendant nor evidence tending to 
show that he or any one else has paid the judgment, or any part of it, 
and there is therefore no substantial merit i n  his application. For the 
judgment though dormant was not dead, and while the statute addressed 
to this question, Revisal, secs. 619-620, requires that notice be issued to 
defendant before leave of execution shall be allowed, when there has been 
no execution issued within three years next preceding the application, as 
a matter of fact, the clerk did issue the execution of 30 December, 1905, 
and his having done so without notice, is very generally held to have 
been at  most an irregularity. I f  there had been no objection made and 
the officers had proceeded to sell the excess found i n  the first appraise- 
ment, a stranger purchasing without notice would have acquired the 
title. Lytle v. Lytle, 94 N. C., 683. 

The executiod, therefore, though issued without notice, was in  no 
sense a nullity, and defendant having appeared before the Superior 

Court in  the appraisement proceedings and moved to set the same 
' 

(99) aside for that he was not notified of the time or place of appraise- 
ment, and having contested the proceedings under the execution 

on that ground alone, making no assertion or claim that the execution 
was i n  any way defective, and the defect being, as stated, only an 
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irregularity, we are of opinion, and so hold, that this should be con- 
sidered a waiver of irregularities not specified, and the defendant should 
not be allowed to repudiate this waiver and avoid its effects, without any 
assertion or claim of payment or other substantial defense. Process 
formally issued and acted on, and only defective by reason of irregulari- 
ties of this character, are not as a rule recalled and the results under 
i t  set aside or disturbed on showing that such irregularities existed 
without more. I t  is nearly always required that in addition there should ' 

be claim or evidence which reasonably tends to establish merit in the 
application. Flowers v. King, 145 N. C., 234; LeDw v. Slocomb, 124 
N. C., 347. And we think this is a case which clearly calls for an appli- 
cation of this principle. The plaintiff having a judgment against defend- 
ant duly docketed, and with only two months of its existence remaining, 
and being under the impression from the entries on the clerk's docket 
that executions had been issued at  regular and proper intervals, caused 
a final execution to issue, under which defendant's homestead was 
allotted. On the return of the appraisers, defendant appeared, as he 
had a right to do, and excepted for that he had not been notified of 
the time or place when his homestead was allotted. He contested the 
allotment on this ground alone, and succeeded in  having a reallotment 
of his homestead, all the time recognizing the validity of the execution. 
And we are of opinion, as stated, that in  the absence of any claim of 
payment, or any evidence tending, to establish it, and when the life of 
plaintiff's judgment would have otherwise expired, defendant should 
not be allowed to change his position and avoid the effect of his waiver. 

There is no error in  the judgment of the court below that the 
reallotment be in  all things affirmed, and be registered accord- (100) 
ing to law. 

Affirmed. 

J. W. SMITH v. C. D. THOMAS ET AL. 

(Filed 11 November, 1908.) 

Malicious Prosecution-Former Conviction-Confession-Probable Cause. 
When a defendant pleads guilty of an offense, tried in a court of a jus- 

tice of the peace, having final jurisdiction, his own confession is conclu- 
sive evidence of probable cause, and the maker of the affidavit, upon 
which the warrant issued, is not liable to him in an action for damages 
for malicious prosecution, though the defendant was acquitted on appeal 
in the Superior Court. 

ACTION tried before Jmes,  J., and a jury, at  May Term, 1908, of 
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Action for malicious prosecution. The plaintiff was charged before 
a justice of the peace with the commission of a criminal offense upon 
the accusation and affidavit of the defendant, C. D. Thomas. At  the 
trial, as the record shows, he pleaded guilty, and afterwards appealed 
to the Superior Court from the judgment of the justice, which was 
reversed by that court. At the close of the plaintiff's testimony, the 
court, on motion of the defendant, entered a judgment of nonsuit against 

' the plaintiff, whereupon he excepted and appealed. 

J.  W.  Gulledge for plaintiff. 
Robinson & Caudle, J .  A. Lockhart and H. H.  MeLendon for  

defendant. 

WALKER, J., after stating, the case: The reason for the decision of 
the court below was, that the plaintiff had been convicted, upon 

(101) his own confession of guilt, by the justice, and that the convic- 
tion was conclusive evidence of probable cause for the prosecution, 

although i t  was reversed in  the Superior Court. I n  this ruling we concur 
with the judge who presided at  the trial in  the Superior Court. 

However the question may have been decided in the courts of the 
other states, and their decisions do not appear to have been entirely 
harmonious, this Court has held, in  at  least two previous adjudications, 
that a conviction of the defendant in  the criminal prosecution by a court 
of competent jurisdiction is conclusive in  an action by him for malicious 
prosecution upon the question of probable cause. I t  was so held i n  
G r i f i  v. Sellars, 19 N. C., 492. I n  that case, i t  is said, in  support of 
the principle, that "as evidence of probable cause, a conviction by ver- 
dict and judgment is as convincing, and, therefore, ought in law to be 
as high and conclusive, although vacated by appeal, as if i t  stood unre- 
versed and i n  full force. I t  sanctions the prosecution i n  its origin and 
progress through that court, and is the highest evidence, namely, a judi- 
cial sentence of record, that apparently, the accused was guilty. It is 
true that the law, in  its benignity, allows the convict to show on appeal 
to another court, that he is  really not guiltg. But that does not show, 
nor can it be shown, against the facts of the first verdict and judgment, 
that there was no just and probable cause of accusation." I t  is true that 
Rufjin, C. J., refers, in  the opinion, to a conviction by verdict and judg- 
ment, but a trial by jury is not essential to the conclusive effect of the 
conviction, for the latter word means, in law, the ascertainment of the 
defendant's guilt by some known legal mode, whether by confession in 
open court or by the verdict of a jury or, under our Constitution and 
statute, by the judgment of a justice of the peace, where'a jury trial is 
waived, provided the justice has final jurisdiction of the offense. Corn- 
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missioners v. Lockurood, 109 Mass., 323; People v. Adarns, 95 Mich., 543; 
U. 8. v. Watki~w, 6 Fed., 158; Egan v. Jomes, 32 Pac., 930. This 
Court, i n  Price v. #tadey, 128 N.  C., 38, has approved the (102) 
decision in G r i D  v. Sellars, and expressly holds that the princi- 
ple, as settled by that case, is applicable to a conviction by a justice 
having jurisdiction of the offense, even without a jury trial. The Court 
says, in  regard to a reversal of the conviction: "If by any means a trial 
had been afterwards had in the Superior Court, and the same had 
resulted in  an  acquittal of the plaintiff Price, nevertheless, the convic- 
tion in  the justice's court-a court of competent jurisdiction-established 
probable cause for the prosecution." Grifis v. Sellam was before this 
Court a second time, 20 N. C., 176, and the former decision was 
approved. "This case differs," says the Court, "from that which was 
before the Court a year ago between the plaintiff's brother and the same 
defendant (19 N. C., 492), only in  showing more explicitly the inno- 
cence of the plaintiff, and the malignant motive of the defendant. But  
the same principle governs both, notwithstanding that difference i n  the 
detail of the circumstances. The principle is, that probable cause is 
judicially ascertained by the verdict of the jury and judgment of the 
court thereon, although, upon an  appeal, a contrary verdict and judg- 
ment be given in  a higher court. Our opinipn being, that probable cause 
is  judicially established by those means, it follows that no evidence is 
competent to disprove it." The Court also assigns cogent reasons why the 
plaintiff in  the suit for malicious prosecution should not be permitted to 
go behind the judgment of conviction for the purpose of showing how i t  
was obtained, or that i t  was unjust or contrary to law, as the prosecutor 
should be given the same privilege, in  order to offer fuller proof of the 
defendant's guilt, and the result would be the interminable prosecution 
of the same litigation between the parties, alternately changing sides. 
' The final conclusion of the Court is stated as follows : "So in the present 
state of the case another ingredient of the action, namely, the want 
of probable cause, which is as essential to the plaintiff's action (103) 
as is his innocence, is completely negatived, because the proof that 
satisfied the jury and court then trying the plaintiff that he was guilty, 
must, upon the ground already adverted to, be deemed by another court 
to establish that there was then probable cause. The judgment in  the 
County Court justifies the institution of the rosecution in  that court." i Newell, Malicious Prosecution, at  pp. 253, 25 , comments with approval 
on Gri& v. Sellars, 19 N.  C., 492, and cites cases decided in  other 
states which sustain the same doctrine as therein settled. I n  CooIey 
on Torts ( 2  Ed.), p. 185, we find it stated, that, "if the defendant is 
convicted i n  the first instance, and appeals, and is acquitted in  the 
appellate court, the conviction below is conclusive of probable cause." 
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I n  the comparatively recent case of Crescent G t y  L. X. Co. v. Butchers 
U n i o n  Qo., 120 U. S., 141, the subject is learnedly discussed with a full 
citation and consideration of the authorities, and among others, which 
sustain our conclusion, in  this appeal, is cited Gri@ v. Xellars, supra, 
as a leading case upon the question. The Court adopts, as correct, the 
principle declared in  that case. 

Our decision as to the effect of the conviction of the plaintiff by the 
justice in  the criminal proceeding against him, makes it unnecessary to 
consider the other question discussed by counsel, as to whether there was 
any evidence that the defendant, T. V. Hardison, participated in the 
prosecution. 

No  error. 

THE HENDERSON-SNYDER COMPANY V. J. A. POLK. 

(Filed 19 November, 1908.) 

1. Mortgagor and Mortgagee-Illegal Consideration-Evidence-Questions for 
Jury. 

When the defense to an action for the possession of personal property, 
claimed under mortgage by a subsequent purchaser, is that the consider- 
ation for the mortgage was the suppression of a criminal prosecution, and 
there is some evidence tending to show that the withdrawal of the prose- 
cution was an independent transaction, not influenced by the promise to 
give the note and mortgage, it is sufficient to go to the jury. 

2. Mortgagor and Mortgagee-"Chilling Sale9'-Col lusion-Evidence-Acts 
and Declarations of Another-Common Purpose-Evidence-Questions for 

Jury. 
Under foreclosure sale made in pursuance of a power contained in a 

first mortgage, there was evidence tending to show that the mortgagee, 
acting with full knowledge and consent of his father, the defendant, 
procured a stranger to bid in the property at the sale, at an inadequate 
price, by reason of his trying to induce others not to bid, stating that it 
was a sham sale. The first mortgage debt was paid by defendant, who 
took possession of the property and sold a part of it at a much greater 
price, proportionately, than that paid by him under the mortgage sale. 
In an action for possession of the property remaining in defendant's 
possession, brought by the second mortgagee : Held, (1) The evidence 
was sufIicient to go to the jury upon the question of collusion between 
defendant and the mortgagee for the purpose of chilling the sale, and 
causing the property to bring an inadequate price; ( 2 )  The acts and 
declarations of the mortgagor in furtherance of the conspiracy, were com- 
petent against the defendant; (3)  The evidence was sufficient to sustain 
a verdict for the plaintiff. 
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ACTION tried before Jones, J., and a jury, at February Term, 1908, 
of UNION. 

Action to recover the possession of a mule. The plaintiff claimed the 
mule under a mortgage of J. Lee Polk to it, and the defendant under 
a mortgage from J. Lee Polk of prior date, which conveyed two mules, 
one of which is the mule in controversy. 

The defendant alleged that the note and mortgage, under which (105) 
the plaintiff claimed, were given to suppress a criminal prosecu- 
tion and, further, that the two mules had been sold under the senior 
mortgage at a fair sale and purchased by him. The plaintiff denied that 
the consideration of the debt and mortgage held by it was the suppres- 
sion of a criminal prosecution, and alleged that, at the sale under the 
senior mortgage, there was a fraudulent suppression of biddings for the 
purpose of defeating its rights under the junior mortgage. The issues 
submitted to the jury, with the answers thereto, were as follows: 

I. Was the agreement to nol. pros. the criminal prosecution against 
J .  Lee Polk any part of the consideration in execution of the note and 
mortgage sued on? Answer : No. 

2. Was the bidding at the sale by the mortgagee, J. F. Doster, chilled 
and suppressed by the conduct of J. Lee Polk, with the knowledge and 
consent of J: A. Polk, and did the defendant J. A. Polk purchase the 
property sold at an inadequate price? Answer: Yes. 

3. What was the value of said mules on the day of sale? Answer: 
$250. 

4. Is  plaintiff the owner of and entitled to the possession of the mule 
described in the pleadings? Answer: Yes. 

5. What is the value of said mule? Answer : $125. 
The defendant, in apt time, requested the court to instruct the jury 

as follows : 
1. There is no evidence from which the jury can find that the defend- 

ant J. A. Polk did anything or used any words calculated to chill or 
stifle biddings at the said sale (under the senior mortgage), and the jury 
should answer the second issue No. 

2. I f  the j q y  believe the evidence, they should answer the first issue 
Yes. 

The court refused to give either of the instructions, and the defendant 
excepted. The defendant objected to the submission of theasecond 
issue, the objection was overruled and the defendant excepted. (106) 
Judgment was rendered upon the verdict for the plaintiff, and 
the defendant appealed. The other facts are stated in the opinion of 
the Court. 

h70 counsel for plaintiff. 
Redwine  & S i k e s  for defendant .  
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WALKER, J., after stating the case: ,We have carefully examined the 
testimony in this case, and think there was at  least some evidence that 
the plaintiff's mortgage was not given to procure the withdrawal of the 
criminal prosecution, or, in  other words, that the suppression of the 
prosecution was not the consideration of the debt and the mortgage 
securing its payment. There was some evidence tending to show that 
the withdrawal of the prosecution was an independent transaction, not 
influenced by the promise to give the note and mo;tgage. The evidence 
may have been slight, but i t  was fit for the consideration of the jury, 
in  our opinion. 

The defendants objected to the evidence as to the declarations of J. Lee 
Polk, as to the suppression of biddings at  the sale under the senior 
mortgage, upon the ground that i t  was hearsay and, therefore, not com- 
petent against J. A. Polk, but the evidence tends to show that J. Lee 
Polk and J. A. Polk, the latter being the father of the former, were 
acting together in  making the sale, the mortgagee, J. F. Doster, having 
little or nothing to do with it. There were facts and circumstances the 
jury might well find to have existed, and relations and conduct of the 
parties which tend to show that the sale was not a fair one, but that 
J .  Lee Polk and J. A. Polk had conspired for the purpose of having the 
property sold at  an undervalue, so as to defeat the plaintiff's rights under 
his mortgage. This made competent the acts and declarations of J. Lee 

f Polk in furtherance of the common design. The jury found that it was 
a collusive sale, and upon evidence, as we think, which justified the 

finding. That J. Lee Polk acted with the full knowledge and 
(107) consent of the defendant i n  all he did, with respect to the sale, 

seems to be clearly shown by the evidence. J. Lee Polk procured 
the bidder, a stranger who had no interest in  the matter, but who really 
acted in the interest of J. A. Polk a t  the request of J. Lee Polk. The 
property sold was worth $250 and was bought a t  the sale for $100 and 
J. F. Doster's debt of $75 was paid. J. A. Polk afterwards sold one 
of the mules for $125, retaining the other one. .There were other facts 
shown which tended to establish a common purpose to make a sham sale, 
and that i t  was understood how the illegal sale should be effected. ((Where 
two persons are engaged together in the furtherance of a common design 
to defraud others, the declarations of each relating to the enterprise are 
evidence against the other, though made in the latter's absence." Lincoln, 
v. Chaflin, 7 Wallace, 132. Judge Elliott thus states the rule in  such 
cases: "It is, perhaps, the universal rule, thak any act done, or any 
declaration made, by any one of the conspirators i n  the furtherance or 
perpetration of the alleged conspiracy may be given in evidence against 
himself or his coconspirators. This rule has been more aptly stated as 
follows: 'The law undoubtedly is, that where two or more persona com- 
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bine or associate together for the prosecution of some fraudulent or 
illegal purpose, any act or declaration made by one of them in further- 
ance of the common object, and forming a part of the r es  gestce, may be 
given in  evidence against the other.' Of this rule the Supreme Court of 
Indiana said : 'The principle on which the acts and declarations of other 
conspirators, and acts done at  different times, are admitted in  evidence 
against the persons prosecuted is that, by the act of conspiring together, 
the conspirators have jointly assumed to themselves, as a body, the 
attribute of individuality, so far  as regards the prosecution of the com- 
mon design, thus rendering whatever is done or said by any one, 
in furtherance of that design, a part of the res gestce, and, there- (108) 
fore, the act of all.' Substantially the same rule applies in  crimi- 
nal as in civil cases as to the admissibility of the acts or declarations of 
one conspirator as original evidence against each member of the con- 
spiracy." 4 Elliott on Evidence, see. 2939, citing Curd v. State, 109 
Ind., 415. See also Cuyler v. McCartrwy, 40 N. Y., 221; 8. v. George, . 
29 N. C., 327; Cabimess v. Martin, 15 N. C., a t  p. 110. 

What J. Lee Polk said at  the sale was calculated to deter others from 
bidding and to depress the price of the property. I n  express words, he 
tried to induce others not to bid, stating that i t  was a sham sale. "A sale 
a t  auction is a sale to the highest bidder, its object a fa i r  price, its means 
competition. Any agreement to stifle competition is  a fraud upon the 
principles on which the sale is founded." Smith v. Greealee, 1 3  N. C., 
126; Davis v. Keen, 142 N. C., 496. 

We have found no reversible error in  the other rulings of the court to 
which the defendant excepted. 

No error. 

E. J. HALL, ADMI~VISTRATOR, v. SOUTHERN RAILWAY COMPANY. 

(Filed 19 November, 1908.) 

1. Executors and Administrators-Death by Wrongful Act-Foreign ~ d m i n i s -  
trators-Subsequent Qualification-Time for Bringing Suit. 
The action given by Revisal, see. 59, to executors or administrators of 

the person whose death is caused by the wrongful act, etc., of another 
person, duly qualifying here, is not available to a foreign administrator 
or to an administrator who has since qualified here, after the commence- 
ment of the suit and the expiration of one year from the death of his 
intestate, which occurred in this State. 

2. Executors and Administrators-Death by Wrongful Act-Procedure- 
When Suit Deemed to be Commenced. 

When a suit by a foreign administrator, under Revisal, sec. 59, has been 
dismissed, and he has subsequently qualified as administrator here, his 
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further proceeding to recover damages for the wrongful act causing the 
death of his intestate, should be by a separate and independent action; 
but when he has been permitted by the trial court, without objection, to 
become a party to the original suit add amend his pleadings to meet the 
changed conditions in this respect, his action will be deemed as com- 
menced when he was made a party. 

(109) ACTION heard upon demurrer to complaint, by Jones, J., at Aug- 
ust Term, 1908, of PERSON. Plaintiff appealed. 

B .  8. Royster a d  E. P. Buford for plaintiff. 
W.  B.  Adarns, A. B .  Andrews, Jr., and P. H. Busbee for defendant. 

WALKER, J. This case was before us at  Fall  Term, 1907, 146 N. C., 
345. We then dismissed the appeal of the defendant, as having been 
improperly taken, but intimated that the plaintiff could not maintain this 

, action. The plaintiff, who had qualified as administrator in  the State 
of Virginia, brought this suit to recover damages for the negligent kill- 
ing, in  this State, of his intestate by the defendant. Since the decision 
in  the former appeal, the plaintiff has qualified as administrator in this 
State, and has become a party to this action, and an  amended complaint 
has been filed, stating the fact of his qualification and further alleging 
that the death of the intestate was caused by the defendant's negligence, 
the allegations, in  this respect, being similar to those of the first com- 
plaint. As the plaintiff did not qualify as administrator of the intestate 
in  this State until after the commencement of this suit and the expira- 
tion of one year from the death of his intestate, he can not maintain 
this action as such administrator. This is settled by the recent decision 

of the Court in Gulledge v. R. R., 147 N. C., 234; approving 
(110) Best v. Kinston, 106 N.  C., 205; Taylor v. Cranberry Co., 94 

N.  C., 526; Roberts v. Insurance Co., 118 N. C., 434; and Tayloe 
v. Parker, 137 N .  C., 418. See also Gulledge v. h?. R., 148 N. C., 567, 
(on rehearing), where the question is fully considered by Brown, J., 
with a full citation of the authorities. The action by the plaintiff as 
administrator, qualified in this State, is deemed to have been com- 
menced when he was made a party to the action as such and joined in  
the amended complaint. Hester v. Mullen, 107 N.  C., 724. Indeed, the 
court should not have allowed the amendment, but the plaintiff, under 
his qualification as administrator in  this State, should have been required 
to bring a separate and independent action. 

The plaintiff contends, however, that he is entitled to recover in his 
capacity as administrator, by virtue of his qualification in  Virginia. 
We adhere to the opinion expressed in  the former appeal, that, by virtue 
of his qualification in  Virginia, the plaintiff can not maintain this 
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action. The statute, under which this suit was brought, is, of course, not 
penal, but remedial in its nature, and we should give it such a construc- 
tion as will effectuate the intention of the Legislature in enacting it. 
I t  creates a new cause of action, not existing at the common law, and 
allows damages for the death of a person which is caused by the wrongful 
act, neglect or default of another, but requires that the action shall be 
brought by the executor, administrator or collector of the decedent. Can i t  
be that this refers to a foreign administrator? We think not, but that 
the reference is to a representative appointed by a local court. Vance 
v. R. R., 138 N. C., 460; Hartness ,v. Pharr, 133 N.  C., 566. I n  the 
absence of any intimation to the contrary, this is the clear meaning of 
the statute, and we think that it has been regarded as the true construc- 
tion of similar statutes by the courts of other states. I n  Neill v. Wilson, 
146 N. C., 242, we held that Revisal, sec. 59, by which a cause of action 
is given for the death of a person caused by a wrongful or negli- 
gent act, impresses upon the right of action the character of (111) . 

property for the purpose only of distribution here, under the 
provisions of the statute in cases of intestacy, and that the rights of the 
beneficiaries should be determined as of the time of the testator's death. 
I t  is no part of the estate, as assets for the purpose of paying debts. 
Hartmess v. Pharr, supra. 

I t  is hardly necessary to add much, if anything, to what we said in 
our former opinion, as we then considered the question fully, citing 
authorities which we think sustain our position. ~ u t  as the-right of 
action 'arises under the statute of this State, where the death occurred, 
if the meaning, of the statute is that an administrator appointed in this 
State is the only person who can sue, and we so hold, decisions in other 
states, even if they permit a recovery by a foreign administrator, can be 
of-little aid to us. We have carefully examined the numerous cases cited 
by Mr. Buford (who evidently prepared his brief with great diligence 
and argued the case before us with much ability and learning), and we 
have been able to find none which conflicts with our view of the law. 
Counsel insisted that R. R. v. Bramtley, 96 Ky., 297, cited in the former 
opinion, does not apply to this case. But i t  will be found, by a careful 
reading of the opinion, that the Court held the "doctrine to be universal, 
that an administrator, appointed in a foreign State, can maintain no 
action in another State, unless authorized by statute, and if there is no 
authority given the foreign administrator to sue here (in Kentucky) in 
such a case as the one presented, the general demurrer should have been 
sustained," and, secondly, that the statute of that State authorizing a 
foreign administrator to sue for "debts" due the decedent, does not 
authorize a foreign administrator to prosecute an action for a tort. "The 
mere right to recover'for a tort is not and can not be regarded as assets 
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to which the foreign administrator has title or the right to convert into 
a debt by a judgment. This right is denied him by the statute." I n  

(112) Wooden v. R. R., 126 N. Y., 16, relied on by the plaintiff, the 
Court says: "It is claimed, however, that even in that event the 

right of action accruing in the place of the transaction can only be 
enforced in  our jurisdiction under our remedial forms, and so should 
have been brought by the plaintiff not as widow but as administratrix, 
to which office she has been appointed i n  this State. But i t  must not be 
forgotten that the cause of action sued upon is the cause of action given 
by the lex loci, and vindicated here and in  our tribunals upon principles 
of comity. That cause of action is given to the widow in her own right 
and as trustee for the children, and we open our courts to enforce i t  i n  
favor of the party who has it, and not to establish a cause of action 
under our statute which never in  fact arose. We refer to the Eex fori 
and measure i t  by and compare i t  with the Zen: loci, I think, for two 
reasons: one, that the party defendant may not be subjected to different 
and varying responsibilities, and the other, that we may know that we 
are not lending our tribunals to enforce a right which we do not recog- 
nize, and which is against our own public policy; and we do not refer 
to our law as creating the cause of action which we enforce. I t  is the 
cause of action created and arising in Pennsylvania which our tribunals 
vindicate upon principles of comity, and, therefore, must be prosecuted 
here in  the name of the party to whom alone belongs the right of action." 
I t  appears in  Brown v. R. R., 97 Ky., 228, which we have already cited, 
that a previous action had been brought in Kentucky by the foreign 
administrator of the person who was killed in  that State by the defend- 
ant's negligent act, and was dismissed by the court upon the ground that 
a foreign administrator could not sue, on a demand of this kind, under 
the statute in  Kentucky. We have not been able to find a case like the 
one at  bar, in  which a foreign administrator was permitted to sue i n  

a court of a State where there was no statute permitting him to do 
(113) so. The Indiana cases are decided upon a construction of the 

statute of that State allowing foreign administrators to sue in  
its courts. 

Whether, if the death had occurred in Virginia, the plaintiff, as a for- 
eign administrator, could have sued the defendant in our courts, under 
the statute of Virginia, assuming that it is substantially like ours, is 
a question which is not before us now. 

The defendant demurred to the complaint as amended, the demurrer 
was sustained and the action dismissed. I n  this ruling of the court we 
concur. 

Asrmed. 
Cited: Hartis v. Electric R. R., 162 N. C., 242. 

82 



N. C.] FALL TERM, 1908. 

D. S. DAVIS v. A. J. STEPHENSON. 

(Filed 19 November, 1908.) 

1. Instructions-Facts Assumed-Contentions-Questions for Jury. 
A "contention," under conflicting evidence, made during the trial of an 

action brought upon account, that an account had been rendered and kept 
a reasonable time without objection, cannot be made a basis of exception 
to the refusal of the judge to charge accordingly. (1) It  assumes the 
facts as to the absence of objection and the reasonableness of the time 
the account was kept; ( 2 )  I t  does not meet the requirements of a 
request for instructions. 

2. Appeal and Error-Judge's Charge Assumed to be Correct. 

When it is stated in the record that the court called the jury's atten- 
tion to a matter, or had instructed upon it, the charge thereon is assumed 
to be correct on appeal, when it is not set out in the case. 

3. Instructions-Account Stated-Acceptance-Questions for Jury. 

Upon conflicting evidence, in a suit brought upon an account, it was not 
error to plaintiff's prejudice for the judge to charge the jury there would 
be no legal presumption that the account was presented and accepted by 
defendant, and should the jury find that it had been presented and 
accepted, it would devolve upon the defendant to pay it. 

4. Evidence-Account Stated-Correctness-Habitual Drunkenness. 

Evidence that the one suing on an account stated was in the habit of 
drinking liquor excessively, is competent for the purpose of showing that 
he was not qualified to transact business or to keep accounts correctly. 

ACTION tried before Long, J., and a jury, at  August Term, 1908 (114) 
of UNION. 

This action was brought to recover the amount of an account for 
goods sold and delivered to the defendant, cash advanced and money 
paid for him a t  his request, the amount claimed by the plaintiff being 
$171.75. There were two accounts, one for $128.59 and the other for 
$43.16. The defendant denied his liability and set up a counterclaim 
for $39.08. The issues submitted, with the answers thereto, were as 
follows : 

1. I n  what amount, if any, is the defendant indebted to the plaintiff? 
Answer : None. 

2. I n  what amount, if any, is the plaintiff indebted to the defendant 
on his counterclaim? Answer: $10. 

There was a motion by the plaintiff for a new trial, which was over- 
ruled. Judgment was entered upon the verdict for the defendant, and 
the plaintiff appealed. 

A. M .  Btack for plaintiff. 
Wil l iam & Lemmond for defendants. 
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WALKER, J., after stating the case: There was evidence in  support 
of the contentions of the respective parties. The plaintiff contended, 
during the course of the trial, that the account for $128.59 had been 
rendered to the defendant, that he kept it a reasonable time and failed 
to object to it, and i t  thereby became an account stated, and he now 
complains and excepts because the court refused to charge in  accord- 
ance with that contention. There are two reasons why this exception 
cannot be sustained. I n  the "contention," as i t  is called, the plaintiff 

assumes as a fact that the account was rendered and there was 
(115) no objection to i t  within a reasonable time. There was evidence, 

and very strong evidence, i t  may be conceded, of the fact, but i t  
was for the jury to find the fact from all the evidence. The second 
reason is, that there was no request for an instruction, and a mere "con- 
tention" of counsel during the trial can not be regarded as a compliance 
with the statute. But i t  is stated in  the record that the court had 
('called the attention" of the jury to this matter, that is, had instructed 
them about it, and we must assume here that the instruction was cor- 
rect, when i t  is not set out in the case. The court then proceeded to 
charge the jury as follows: "The plaintiff insists, that if there was the 
statement of account submitted to the defendant, which he promised to 
pay-if that is so, that would establish that $128.59. I f  he assented to 
it, he would be obliged to pay it. There would be no presumption of law 
about it. I f  i t  was submitted to him, and accepted by him, it would 
devolve upon him to pay it. That is one of the contentions between 
plaintiff and defendant. Plaintiff says i t  was submitted to him, and he 
agreed to pay it. The defendant says i t  is not so; i t  was not submitted 
to him, and was not agreed to by him." To this instruction the plaintiff 
excepted. 

We can see no inherent error in this instruction. Indeed, the court 
charged the jury in  accordance with the plaintiff's contention, as i t  is 
stated by the court in  that part of the charge we have quoted. 

I f  the account was presented for $129.76 and a demand made for that 
amount, as stated in the defendant's "contention," and of which there 
was evidence in  the case, i t  was incorrect, as the amount now appears to 
be only $128.59. Besides, the defendant did dispute the account and 
asked for a settlement as soon as he could find the plaintiff sober and in  
a condition to transact business. 

I t  is true, that ''when an account rendered is not objected to in a rea- 
sonable time, the failure to object will be regarded as an admis- 

(116) sion of (or assent to) its correctness, by the party charged." 
Hawkins v. Long, 74 N.  C., 782; Daniel v.  Whitfield, 44 N. C., 

297; Wiggins v. Burkham, 10 Wall., 129. I n  Webb v. Chambers, 25 
N.  C., 374, Rufin, C. J., thus states the rule: "There can be no doubt of 
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the correctness of the opinion given to the jury. I t  is the ordinary evi- 
dence of the justice of a merchant's account, when he renders i t  to his 
customer and the latter keeps it without objection to any of its items. 
Without a denial of i t  in to to  or some part of it, the jury may infer an  
admission of its correctness and a promise to pay the balance." I t  is 
expressed i n  Gooch v. Vaughn, 92 N. C., 617, as follows: "The account 
rendered, and the long delay in  objecting to i t  on account of suggested 
errors therein, do not necessarily conclude Cooch. The strong presump- 
tion is that he examined and accepted i t  as correct, and he is bound by 
it, and i t  ought not to be disturbed, unless he shall allege and prove some 
substantial error, mistake, omission or fraud vitiating it. This he has 
the right to do, if he can, and in case of success, to have just correction 
made. The burden is on him to prove such allegation." But however 
the rule is stated we do not think i t  applies to this case, in  view of its 
facts and circumstances. It also appears that the court did in  fact 
charge the jury that, if they found from the evidence the defendant had 
assented to the plaintiff's account as rendered, "he would be obliged to 
pay it." 

We do not see why the evidence, as to the plaintiff's habit of drinking 
liquor excessively, was not competent and re~kvant. I t  was offered for 
the purpose of showing that the plaintiff was not competent to transact 
business or to keep the account correctly. The court admitted i t  for that 
purpose alone, a i d  we think i t  was some evidence for the consideration 
of the jury upon that question in dispute between the parties. I t  was 
competent also for other reasons. 

No error. 

W. M. COX v. ABERDEEN & ASHEBORO RAILROAD COMPANY. 

(Filed 19 November, 1908.) 

Negligence-Evidence-Burden of the Issue-Burden of Proof-Instructions. 
In an action to recover damages to plaintiff's property alleged to have 

been negligently caused by sparks emitted from defendant's passing 
engine, when there was evidence tending to show negligence: Held, (1) 
It was error in the trial judge to charge the jury, in effect, that if they 
found the evidence to be true there would be a presumption in law of 
defendant's negligence, and the burden of proof would be upon defendant 
to show to the contrary; (2)  Plaintiff's evidence made out a prima facie 
case to the extent only of carrying the case to the jury to find whether 
or not the injury was caused by defendant's negligence; (3)  The burden 
of the issue does not shift from plaintiff, while the burden of proof 
may do so. (Winslow v. Hn~dware  Co., 147 N. C., 275, cited and approved.) 
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Cox .v. R. R. 

ACTION tried before Webb, J., and a jury, a t  July Term, 1908, of 
RANDOLPH. Defendant appealed. 

Morehead & S a p p  and El i jah  Mo f i t t  for plaintiff. 
J .  T. Bri t tain,  Adanw, Jerome & Armfield, W .  J .  Adams and J .  A. 

Spence for defendant. 

WALKER, J. This action was brought to recover damages for burn- 
ing the plaintiff's timber. There was a verdict for the plaintiff and 
judgment was rendered thereon. Defendant appealed. The evidence 
tended to show that the fire was caused by sparks emitted from one of 
defendant's engines. With respect to this evidence, the court charged 
the jury as follows: "If ycu find from the evidence that the fire which 
injured the plaintiff's property escaped from the defendant's engine, 
there is a presumption in law of negligence on the part of the defendant. 
i n  the operation of its train, and in  that event, the burden of proof is 
cast upon the defendant to satisfy you that i t  was not negligent in the 
respect complained of." To this instruction exception was duly taken, 

and we think i t  was erroneous. I t  evidently made the impression 
(118) upon the jury that the emission of the sparks raised a legal pre- 

sumption of the defendant's liability and shifted the burden of 
proof to the defendant, in the sense that i t  had failed to satisfy them 
that there was no negligence; in  other words, that its engine was prop- 
erly equipped and operated, they should return a verdict for the plaintiff. 
This charge in  not sustained by the decisions of this Court. The pre- 
sumption is one of fact and not law. Evidence that the sparks were 
emitted from the engine and that they set fire to the timber, made a 
p ~ i m a  facie case for the plaintiff, but only to the extent of being evidence 
sufficient to carry the case to the jury and to warrant a verdict in  favor 
of the plaintiff, if the jury should find the ultimate or crucial fact that 
the fire was caused by the defendant's negligence. I n  the recent case of 
Winslow v. Hardwood Co., 147 N. C., 275, we said: "The burden of 
(establishing) the issue does not shift, but the burden of proof may 
shift from one party to the other, depending upon the state of the evi- 
dence. When the plaintiff introduces testimony in a case of this kind 
to the effect that the injury to him was caused by the derailment of a 
train, i t  is sufficient to carry the case to the jury; but the burden of the 
issue remains with the plaintiff, though the burden of proof may shift to 
the defendant i n  the sense that, if he fails to explain the derailment by 
proof in  the case, either his own or that of the plaintiff, he takes the 
chance of an adverse verdict, for then the jury may properly conclude 
that the plaintiff has established the affirmative of the issue as to negli- 
gence by the greater weight of the testimony. But the defendant is not 
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required to overcome the case of the plaintiff by a preponderance of the 
evidence." This fits our case exactly, and distinctly shows the error in  
the instruction of the court. Judge Elliott states the general rule which 
applies i n  cases of this kind with clearness and accuracy, when he says: 
"The burden of the issue, that is, the burden of proof i n  the sense 
of proving or establishing the i,ssue or case of the party upon (119) 
whom such burden rests, as distinguished from the burden or 
duty of going forward and producing evidence, never shifts, but the 
burden or duty of proceeding or going forward often does shift from 
one party to the other, and sometimes back again. Thus, when the 
actor has gone forward and made a prima facie case, the other party is 
compelled in turn to go forward or lose his case, and in  this sense the 
burden shifts to him. So the burden of going forward may, as to some 
particular matter, shift again to the first party i n  response to the call of 
a prima facie case or presumption in  favor of the second party. But 
the party who has not the burden of the issue is not bound to disprove 
the actor's case by a preponderance of the evidence, for the actor must 
fail if, upon the whole evidence, he does not have a preponderance, 
no matter whether i t  is because the weight of evidence is with the 
other party or because the scales are equally balanced." 1 Elliott on 
Evidence, 139. We have approved the rule, as thus stated by Judge 
Elliott,  and notably in Board of Education v. Malcely, 139 N. C., 
31, and Shepard v. Telegraph Co., 143 N.  C., 244. The charge of the 
Court was, we think, contrary to the principle established by those and 
the following cases: Ooercash v. h1Zectric Co., 144 N.  C., 572; Ross v. 
Cotton, il/Iills, 140 N. C., 115; Stewart v. Carpet Co., 135 N. C., 60; 
Womble v. Grocery Co., 135 N.  C., 474; Stanford v. Grocery Co., 143 
N. C., 419, and Furniture Co. v. Express Co., 144 N.  C., 644. 

There was, therefore, error in  the charge, i n  the respect indicated, 
which entitles the defendant to a 

New trial. 

Ci'ted: Xornegay v. R. R., 154 N. C., 392; ~ o u s t b n  v. Traction Co., 
155 N. C., 8;  Cuwie  v. R. R., 156 N. C., 425; Hardy v. Lumber Co., 
160 N.  C., 117; A m a n  v. Lumber Co., ibid., 373; Meares v. Lumber Co., 
172 N. C., 293. 
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(120) 
S. H. VENABLE v. SCHOOL COMMITTEE OF PILOT MOUNTAIN. 

(Filed 19 November, 1908.) 

1. School Committee-Change of Location of School-Discretion. 
The question of changing the location of a schoolhouse is one vested 

by statute in the sound discretion of the school committee, and their 
action therein cannot be restrained by the courts, unless in violation of 
some provision of law, or the committee is influenced by improper motives, 
or there is misconduct on their part. 

2. Same-Evidence. 
An order restraining the action of a school committee in accepting a 

proposition for a change of site of a schoolhouse in a town, should be 
dissolved when it is shown to be in accordance with the wishes of a 
majority of its patrons, and to the best interests of the school. No 
improper motive or misconduct is evidenced by members of the committee 
subscribing to the purchase price of the new location, reasonably valued 
at $400, in exchange for which the old site, reasonably valued at $300, 
was to be given, as such would, in effect, be a donation of $100 for the 
purpose of effecting the desired change; or by the fact that a brother of a 
member of the committee was a  art owner of the new site. 

ACTION from SURRY, heard on motion to dissolve restraining order, 
heard before Jones, J., at chambers, in  Winston, 14 August, 1908. Plain- 
tiff appealed. 

L. M.  S w i d  f o r  plaintif. 
Lindsay Patterson. f o r  defendant. 

CLARK, C. J. The school building at  Pilot Mountain was burnt down. 
It stood on a four acre lot on the edge of town. A large majority of the 
citizens (four-fifths) presented a petition to the defendant, asking that 
the new building be erected near the center of the town, on a lot of one 
acre, which could be bought for $400. It was proposed to raise the $400 
by popular subscrifltion and convey the new lot to the school committee, 
provided the latter would convey the old lot to the donors i n  exchange. 
The value of the old lot was estimated to be $300, the transaction 
being practically a contribution of $100 by those desiring a change of 

site. 
(121) Those opposing the change of site procured a temporary re- 

straining order, alleging that three of the defendant board were 
interested in  having the exchange of lots made. On a motion to dissolve 
the restraining order, the motion was allowed, the court finding as facts 
that the site of the school was changed, upon petition of about four-fifths 
of the citizens of Pilot Mountain, to the new lot near the center of the 



N.. C.] FALL TERM, 1908. 

town, which was bought for $400, to be conveyed to the schoolpommittee 
in  exchange for the old lot; that one member of the school committee con- 
tributed $20 to raising the $400 to buy the new lot, that no other member 
of the defendant committee contributed, though the brother of one of the 
others subscribed $75 towards the purchase of the new lot, and the 
brother of another member subscribed $30, and was owner of part of the 
new lot which is to be conveyed to the school committee upon payment 
for it out of the $400 fund to be raised by the citizens for that purpose. 

The court found as a fact that there was "no fraud or collusion on 
the part of the committee, and that the members of the defendant com- 
mittee have no financial interest in the change from the old site to the 
new, except as above stated, and that the change of sites is in accordance 
with the wishes of a majority of the patrons of the school and to the 
best interests of the school." 

This is a contest between those favoring and those opposing the re- 
moval of the school and rebuilding i t  on a new site. The rebuilding of 
the school and the change of site are matters vested by the statute in the 
sound discretion of the school committee, and not to be restrained by the 
courts, unless in violation of some provision of law (P.Gckler v. County 
Board, post, 221) or the committee is influenced by improper motives 
or there is misconduct on their part. Smith v. School Trustees, 141 
N. C., 160. The court below having found that there was no fraud or 
collusion, that the change of site was in accordance with the wishes of 
a majority of the patrons of the school and to the best interest 
of the school, this Court cannot reverse that judge or inter- (122) 
fere with the removal, unless we could find that, upon the evidence 
or on the facts found, there was fraud or collusion. I n  a matter of this 
kind (injunction), we are not bound by the facts found by the judge, . 

but can review the evidence ourselves. 
The courts are astute to impeach and invalidate any transaction where 

an official has any personal interest whatever in the matter decided by 
him. The very "appearance of evil" must be avoided. But here, the 
fact that the brothers of two of the committee contributed to the pur- 
chase of the new site can not be held per se any interest invalidating the 
action of the board, in the absence of any evidence whatever that they 
influenced any member of the board. The affidavits for plaintiffs are 
chiefly as to disadvantages of removal, which is a matter for the defend- 
ant. There is nothing to authorize a finding that the old lot was worth 
more than $300, or that the new lot was worth less than $400, or that 
any member of the committee had any financial interest whatever in the 
exchange of lots. I n  a small town the raising of $400 to buy the 
new lot could hardly have been possible if every one related to either of 
the five members of the school committee was prohibited from contribut- 
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ing. As the new lot conveyed to the school committee required the rais- 
ing of $400 cash, and the old lot worth $300 (and there is no evidence or 
finding impeaching these values) was conveyed in exchange, i t  can not 
be seen how the contribution by one member of the board of $20 towards 
the purchase of the lot to be donated to the board created any interest 
invalidating the action of the board. The transaction was practically 
a sale of the old lot worth $300 for its full value, and the investment of 
that money and $100 more donated by citizens in  the purchase of the 

new lot at  $400, its fair  value, or i t  was the sale of a $300 lot for 
(123) $400 cash and its investment in  the new lot. The contributor of 

$20 was not profiting, but giving. 
The judgment dissolving the restraining'order is 
Affirmed. 

JOSEPH C. INMAN v. NORTH CAROLINA RAILROAD COMPANY. 

(Filed 19 November, 1908.) 

1. Railroads-"Look and Listenv-Obstructed View-Contributory Negligence 
Questions for Jury. 

While a person who had voluntarily gone on a railroad track, where the 
view was unobstructed, and failed to look and listen, cannot recover dam- 
ages for an injury which would have been avoided by his having done so, 
when the view is obstructed or other existing facts tend to complicate 
the matter, the question of contributory negligence may become one for 
the jury. 

2. Same-Evidence. 
Where there is evidence tending to show that a railroad company has 

several tracks in a city over which the plaintiff usually went in going 
to and from his work, and that the view of the track was obstructed, and 
plaintiff, standing within two paces of the track, having listened for 
warnings he had a right to expect, but which were not given, stepped 
upon the track and was injured by defendant's train running at a much 
greater speed than allowed by the town ordinance, and which was unsafe 
at the place indicated, the question of contributory negligence is properly 
submitted to the jury. 

3. Railroads-Ordinances Against Blowing Whistles-Warnings-Ringing 
Bells. 

When there is a town ordinance preventing the blowing of locomotive 
whistles within its limits, the bell should be rung continuously where 
there are numerous tracks, and the conditions and surroundings render 
the running of trains, continuously, dangerous to pedestrians. 

ACTION tried before Moore, J., and a jury, at  February Term, 1908, 
of GUILFORD, for personal injury at  a railroad crossing, caused by  
alleged negligence on part of defendant company. 

90 
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There was evidence tending to show that plaintiff lived on one (124) 
side, and went to his daily work on the other side, of defendant's 
railroad, along Spring street, in the city of Greensboro; and that, on 19 
February, 1906, in going from dinner to his work, he was injured at the 
public crossing of said street over the tracks of defendant road; that at 
the crossing there were several tracks of defendant road, and a side-track 
to a bobbin factory, this last track terminating a short distance from the 
crossing; that on the occasion in question, as plaintiff approached the 
crossing, there were cars on this sidetrack which obstructed the view in 
one direction, and a freight train of defendant company was running 
down one of the tracks in  an opposite direction; that plaintiff stopped 
at the end of these box cars on the siding to allow this freight train to . 
pass, and, as this train was about clear of the crossing, he stepped out 
on the first track of defendant road, and, as he did so, he was knocked 
off the track and seriously injured by an engine of defendant company, 
which approached the crossing from an opposite direction, and running, 
according to different estimates of plaintiff's witnesses, from twenty to 
thirty-five miles an hour, and without signals or warnings of any kind, 
and without any one in a position to see or note the condition of the 
track, or persons upon i t  at  the crossing; that plaintiff's view along the 
track in the direction from which the engine approached was obstructed 
by the cars on the sidetrack; that plaintiff listened for signals in that 
direction, and hearing none, either by bell or whistle, he stepped upon 
the track, a distance of four or five feet, one witness said two steps or a 
step and a half, from where he started, and, as he put his foot upon the 
track, the engine was approaching at a distance of fifteen or twenty feet 
running very fast, and he was struck and injured before he could get out 
of the way. 

An ordinance of the city of Greensboro was also put in evidence, 
which prohibited trains within the city limits from running at  a 
speed greater than four miles an hour, between north and south (126) 
switches, and greater than ten miles an hour anywhere within the 
city limits, or to blow their whistles within the corporate limits. There 
was evidence on the part of the defendants to the effect that the speed of 
the engine in question at the time was not more than three miles an hour. 
That the engineer had given the regular crossing signals, by blowing two 
long and two short blows, about three hundred feet from the crossing. 

The evidence of defendant was further to the effect that the engine was 
running backwards at  the time, and they had no one, by reason of coal 
piled up on the tender, in  position to observe or note the conditions on 
the crossing, and, as a matter of fact, they did not see or observe the . 
plaintiff, but ran on to the shops, and did not know 6f the injury till, 
looking back, they saw a crowd gathered at  the crossing. 
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On issues submitted, the jury rendered the following verdict : 
1. Was the plaintiff injured by the negligence of the defendant's lessee 

as alleged in the complaint? Answer : Yes. 
2. Did the plaintiff, by his own negligence, contribute to his injury as 

alleged in  the answer? Answer : No. 
3. What amount of damages, if any, is the plaintiff entitled to recover? 

Answer : Tmenty-seven hundred and fifty ($2,750) dollars. 
There was judgment on the verdict for plaintiff, and defendant ex- 

cepted and appealed. 

John A. Barringer for plaintiff. 
Wilson & Ferguson for defendant. 

HOKE, J., after stating the case: There was ample evidence to justify 
a verdict for plaintiff on the first issue, and the objection chiefly urged 
for error is  that the court below declined to charge, as requested to do, 
in  substance, that on his own evidence plaintiff was guilty of contribu- 

tory negligence, and that, if the jury believed the testimony, they 
(126) would answer that issue in  favor of defendant. But, in  our 

opinion, on the facts presented, the authorities will not sustain 
defendant's position. ' 

I n  Sherrill v. R. R., 140 N. C., 262, the Court held; "That while one 
who approaches a railroad crossing is required to look and listen before 
entering upon the track, and when he fails in this duty and is injured in  
consequence, the view being unobstructed, under all ordinary conditions, 
such person is guilty of contributory negligence. Yet, this obligation to 
look and listen may, in  exceptional cases, be so qualified by facts and 
attendant circumstances as to require the question of a plaintiff's con- 
tributory negligence to be submitted to a jury." 

This principle, together with the limitation stated, was again upheld 
in  Morrow v. R. R., 146 N. C., 14, where N r .  ,Justice Brown quotes with 
approval from the case of Lavarenz v. R. R., 56 Iowa, 689, as follows: 
"That a person who voluntarily goes on a railroad track, a t  a point 
where there is an unobstructed view of the track, and fails to look and 
listen for danger, can not recover for an injury that might have been 
avoided by so looking and listening; but wlien the view is obstructed, or 
other facts exist which tend to complicate the matter, the question of 
contributory negligence then becomes one for the jury." 

This doctrine is in  accord with well considered decisions in other juris- 
dictions, some of them cited in  Sherrill's case, supra, notably Lavarenz 
v. R. R., supra, and Jennings v. R. R., 112 Mo., 268. And its correct 
application to t h ~  facts presented here, requires that the question of 
contributory negligence on part of plaintiff should be submitted to the 
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i u r ~ .  There is doubt on the facts and attendant circumstances of this " " 

case, where there are several tracks, with trains constantly moving in 
both directions and crossings at  intervals, if a signal whistle sounded 
three hundred feet from a crossing should be regarded as adequate 
warning, even if it had been given as claimed by defendant, and, (127) 
i t  will be noted, that the city ordinance, offered in evidence, pro- 
hibited the blowing of whistles within the corporate limits, and the 
lawful and usual warning at such places, therefore, must have been the 
continuous ringing of a bell as a train or engine approached. The plain- 
tiff then standing at  most within two paces of the track. with the view 

u 

obstructed, and having listened for the warning, he had a right to expect, 
and which i t  was the duty of the engineer to give, steps upon the track 
and is run over by an engine running at a rate far beyond what the 
city ordinance permits, and far beyond what could be at all justified in 
such place even if there had been no ordinance. 

The facts relevant to this especial feature of the case are not unlike 
those of Alexander v. IZ. R., 112 N. C., 720, in which a recovery by the 
plaintiff was sustained, and similar decisions have been made i n  other 
cases of like import. See Hinkle v. R. R., 109 N. C., 472; iVort& v. 
R. R., 122 N. C.,  910. Therefore, in submitting the question of con- 
tributory negligence to the consideration of the jury, there was 

No error. 

Cited: Parris v. R. R., 151 N. C., 491; Trull v. R. R., ibid., 551; 
Coleman v. R. R., 153 N. C.,  325; Puan v. R. R., 155 N. C., 142, 143, , 

144; Johnson v. R. R., 163 N. C., 447; Penninger v. R. R., 170 N. C., 
475. 

1. Municip 

EVA ROSENTHAL v. CITY OF GOLDSBORO. 
(128) 

(Piled 19 November, 1908.) 

la1 Corporations-Discretionary Powers-Public Welfare-Shade 
Trees-Condemnation Proceedings. 

The courts will not interfere with the exercise of discretionary powers 
conferred upon municipal corporations for the public welfare, unless their 
action should be clearly so unreasonable as to amount to an oppressive 
and manifest abuse of their discretion; and, when in the exercise of their 
proper discretion, the authorities order shade trees along the sidewalks 
in front of a citizen's residence to be cut down to the injury of his 
property, for the preservation of the city sewerage, a restraining order 
should not be granted. 

93 
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2. Municipal Corporations-Discretionary Powers-Public Welfare-Con- 
demnation Proceedings-Shade Trees-Notice-Damnum Absque In- 
juria. 

When a municipality, within the proper exercise of its discretionary 
powers, conferred upon them for the welfare of the public, condemn the 
trees on the sidewalk in front of the property of the citizen, no legal right 
of the citizen is infringed upon, and no previous notice to him is required. 
The injury, if any, suffered by him is damnurn nbsque iwjuria. 

ACTION heard before Guion, J., on case agreed, at  June Term, 1908, 
of WAYNE, to restrain the defendant from cutting down certain shade 
trees on the streets and sidewalks, within the corporate limits of Golds- 
boro. 

I t  appeared that the city authorities, in  charge and control of the 
matter, having concluded that the roots from certain shade trees along 
the streets of the city obstructed and threatened the safety of the city 
sewerage, ordered removal of the trees, and, thereupon, the pliintiff, 
owning and occupying a residence abutting on the streets, and which 
would be injuriously affected by the execution of the order, instituted the 
pres,ent suit to restrain the contemplated removal. 

From the facts stated in the pleadings, and admitted by the parties in  
open court, it appeared : 

(1'29) "This cause coming on to be heard, and the pleadings being 
read, the defendant thereupon admits that the elm trees, described 

in the complaint, are no more obstruction to the free use of the streets 
and sidewalks for travel than any other trees located on the streets of 
the city, but reiterates its allegation that the said elm trees, and all other 
elms of the city, are nuisances in that they obstruct the sewerage of the 
said city. The court, thereupon, from the pleadings in the case and the 
admissions in  open court, finds the following facts: 

('1. That the defendant is a municipal corporation, duly chartered and 
organized. 

''2. That the plaintiff is, and has been for many years, a resident of the 
said city, and owns and occupies a dwelling house situated on the eastern 
side of James Street in said city, and fronting about 105 feet on said 
street; that in front o$ said residence, and on the western side thereof, 
extending along the whole front thereof, and just inside the curb line 
of the sidewalk of said city, there have been for the last twenty years, 
and now are, seven or eight large, handsome elm trees, planted by the 
plaintiff and those through whom she claims title to the said lot, which 
said trees add greatly to the appearance and enjoyment of her said 
premises, and said trees make no more obstructian to the free use of the 
said sidewalk and street by the public for passage over i t  than is made 
by all other trees in said city. 

"3. That the plaintiff has a property right i n  said trees. 
94 
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"4. That about twelve years ago the defendant constructed in said 
city a general system of sewerage, a portion of which passed through the 
middle of the street in  front of the premises of the plaintiff, and which 
is now in use; that rosts from some of the elm trees in the said city 
have penetrated in  some portions of said city into the said sewer, and 
have thereby rendered the same less useful. 

" 5 .  That the said city is the owner of a system of waterworks, sup- 
plying water to residents of said city for compensation, and fur- 
nishing water to the city for public use, which system of water- (130) 
works is used in connection with the said system of sewerage by 
both said city and the citizens thereof, both constituting one system for 
the purpose of furnishing water, and, after its use, for the purpose of 
carrying off same. 

"6. That on 7 January, 1907, the defendant took action to cause the 
trees of the plaintiff and all other citizens of the town to be cut down and 
removed from Ehe streets of the city, as appears from the minutes of the 
meeting of the board of aldermen of said city, held on 7 January, 1907, 
which is as follows: 'The street committee was empowered to have all 
the elm trees along the line of the city sewers removed, and chief of 
police was instructed to employ a force of hands for that purpose, and 
to sell wood from said trees to help in  defraying the expense of the 
removal o'f the same, having been condemned as injurious to sewers.' 

"That pursuant to said order the authorities of the said city have cut 
and removed from the streets of said city a number of elm trees, and 
were, at  the beginning of this action, threatening to cut down and remove 
the trees of the plaintiff; that the plaintiff had no other notice of the 
purpose to cut down her trees than arises from the knowledge of the 
existence of the said order, and afterwards, an appearance by her agent 
before the board to effect a compromise, which was refused. 

"7. That no proceedings were had or begun to condemn plaintiff's 
trees, and no compensation was tendered or offered to her for their 
destruction. 
"8. That section 27 of the charter of the city of Goldsboro provides 

that, among the powers herein conferred on the Board of ~ i d e r m e n ,  
they shall provide water, provide for repairing and draining the streets, 
. . . regulate, suppress, and remove nuisances . . . 

"9. That section 38 of the charter provides that the Board of Aldermen 
shall have power to lay open the new streets ~vithin the corporate limits of 
the city whenever by then1 deemed necessary, and have power at 
any time to widen, enlarge, change or extend or discontinue any (131) 
street or streets, or any part thereof, within the corporate limits 
of the city, and shall have full power and authority to condemn, appro- 
priate to use, any land or lands necessary for any of the provisions 
named in this section. 95 
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"10. That section 46 of the charter provides that the Board of Alder- 
men shall cause to be kept clean and in  good repair the streets, sidewalks 
and alleys; they may establish the width, ascertain the location of those 
already provided, and lay out and open up others, and may reduce or 
increase the width of all of them." 

And it was thereupon considered and adjudged by the Court: 
"That it is not within the power of the defendant to destroy the trees 

in  which the plaintiff has a property right, without just compensation 
to be ascertained upon due notice, and it is further considered and ad- 
judged, that the defendant be perpetually enjoined from proceeding to 
cut down said trees until and,unless a proper proceeding is instituted to 
condemn the same. It is further adjudged, that the plaintiff recover the 
costs of the defendant, to be taxed by the clerk." 

Defendant excepted and appealed. 

Isaac F. Dortch and Aycock & Daniels for plaintif. 
J .  L. Barham for defendant. 

HOKE, J., after stating the case: The decisions of this State are against 
the plaintiff's position, and the ruling of the court below, upholding it, 
notably Tate v. Greensboro, 114 N. C., 392. That was a case involving 
the right of a city to remove shade trees from the streets and 'sidewalks, 
and the Court held as follows : 

"1. A city has exactly the same rights in, and is under the same respon- 
sibilities for, a street which it,controls by dedication only as in  

(132) and for one which has been granted or condemned; and the rights 
of the abutting proprietor are no greater in such street than if it 

had been granted or condemned. 
"2. ~ h ;  law gives to municipal corporations an almost absolute dis- 

cretion in the maintenance of their streets, since wide discretion as to the 
manner of performance should be conferred where responsibility for 
improper performance is so heavily laid. 

"3. The charter of the city of Greensboro and the general law of the 
State (The Code, ch. 62, Qol. 11)  give to the municipal authorities of 
that city wide discretion in  the control and improvement of its streets, 
and if damage result to an abutting property owner by reason of acts 
done by it neither negligently nor maliciously and wantonly, but in  
good faith in the careful exercise of that discretion, i t  is damnum absque 
injuria. 

"4. The courts will not interfere with the exercise of a discretion 
reposed in the municipal authorities of a city as to when, and to what 
extent, its streets shall be improved, except in cases of fraud and oppres- 
sion constituting manifest abuse of such discretion." 
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I n  order to show how far the principle was applied in that decision, i t  
appeared that the city authorities, having concluded that the trees, from 
their shade and placing, tended to prevent the roper maintenance of 
the streets in reference to the public benefit an 2 convenience, ordered 
their removal, and on the hearing the judge found that the trees did 
not obstruct the passage of persons on the sidewalks; that the public 
convenience did not require their destruction; that the mud hole in the 
street, for the removingof which this act seems to have been done, could 
have been remedied without cutting down the trees. And, on the facts, 
Burwell, J., in his well considered opinion, thus stated the question pre- 
sented : 

"This phase of the case presents for our consideration this (133) 
question : Can the courts review the exercise by the city of Greens- 
boro of its power to repair and improve its streets and remove what it 
considers obstructions therein, and find and declare that certain trees in 
the streets of that city, which the municipal authorities honestly believe 
were in'jurious and obstructive to the public, were in fact not so, and 
upon such findings, there being no allegation of negligence or of any 
want of good faith on the part of the city, award damages to an abutting 
proprietor, the comfort of whose home has been lessened by the removal 
of the trees 2" 

And in reference thereto, among other things, said : 
"Hence it is that the law gives to all such corporations an almost abso- 

lute discretion in the maintenance of their streets, considering, it seems, 
as is most reasonable, that wide discretion as to the manner of perform- 
ance should be conferred where responsibility for improper perform- 
ance is so heavily laid. Illustrative of this is the provision of the Code, 
3803, that the commissioners of towns 'shall provide for keeping in 
proper repair the streets and bridges of the town in the manner and to 
the extent they may deem best.' We think that under its charter and 
under the general law of the State (the Code, ch. 62, Vol. 11) the city of 
Greensboro was clothed with such discretion in  the control and improve- 
ment of its streets, and if damage comes to the plaintiff by reason of 
acts done by it, neither negligently nor maliciously and wantonly, but 
in good faith in the careful exercise of that discretion, i t  is dammum 
absque i i u r i a .  Smi th  v. Washington, 20 How., 136 ; Brush v. Carbow 
dale, 78 Ill., 74; Pontiac v. Carter, 32 Mich., 164." 

The opinion further quotes with approval from the case of Chase v. 
City,  8 1  Wis., 313, as follows: 

"The right of the public to the use of the street for the purpose of 
travel extends to the portion set apart and used for sidewalks, as well as 
to the way for carriages, wagons, etc., and, in short, to the entire 
width of the street upon which the land of the lot owner abuts. (134) 
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As against the lot owner the city, as trustee of the public use, has 
an undoubted right, whenever its authorities see fit, to open and fit 
for use and travel the-street over which the public easement extends to 
the entire width, and whether it will so open and improve it, or whether 
it should be opened and improved, is a matter of discretion to be deter- 
mined by the public authorities to whom the charge and control of the 
public interests in and over such easements are committed. With this 
discretion of the authorities courts can not, ordinarily, interfere upon 
the complaint of the lot owner so long as the easement continues to exist. 
. . . The public use is the dominant interest, and the public authori- 
ties are the exclusive judges when and to what extent the streets shall be 
improved. Courts can interfere only in cases of fraud and oppression, 
constituting manifest abuse of discretion. I t  necessarily follows, that 
for the performance of this discretionary duty by the city officers in a 
reasonable and prudent manner, no action can be maintained against the 
citv." 

This doctrine, so clearly and forcibly stated by the learned justice, was 
apparently qualified to some extent in State 11. Higgs, a decision of this 
Court, reported in 126 N. C., 1014, but this last decision was itself over- 
ruled in the receqt case of Small v. Edenton, 146 N.  C., 527, and it may 
now be considered as established with us, that our courts will always be 
most reluctant lo interfere with these municipal governments in the 
exercise of discretionary powers, conferred upon them for the public 
weal, and will never do so unless their action should be so clearly unrea- 
sonable as to amount to an oppressive and manifest abuse of their dis- 

A - 
cretion. This position is, we think, supported by the better reason, and 
is in accord with the decided weight of authority. Broadrurx v. Groom, 

64 N.  C., 244; Chase v. City, 81 Wis., sup~a; City v. Xhaw, 155 
(135) Ill., 37; Smith Mun. Gorp., sec. 1311. 

True, the doctrine announced in Tate v. Greensboro, supra, was - 
in reference to the removal of shade trees when considered as an obstruc- 
tion to travel, but the dominant principle discussed and applied was in 
reference to the general power of a municipal government over its streets 
when exercised for the benefit and convenience of the public: and this 
principle is none the less potent, and its application none the less neces- 
sary, because the motive and purpose of exercising the power was for the 
preservation of the city sewerage. I t  is well established that the right 
of user for the last purpose arises to the public by reason of the dedica- 
tion (Elliott on Streets, sec. I?'), and, in a matter of such supreme and 
controlling importanp, i t  would lead to most deplorable results if munic- 
ipal governments could be stopped or hindered in their efforts, taken in 
good faith, to preserve the public health, unless their action should come 
clearly under condemnation within the principle announced as law in 
that decision. 98 
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Nor could any valid objection be made because no notice was given 
plaintiff. I t  is true, that where condemnation is required, notice must 
be provided for or given at  some stage of the proceedings, though we 
have held, in S. v. Jones, 139 N. C., 613, that such notice is not required 
when the order of appropriation is made, but is sufficient if provided for 
when the appraisement is made or the amount of compensation is to be 
fixed; but that is where some right of the injured party is wrongfully 
invaded, making condemnation proceedings necessary. I n  the present 
case, as we have endeavored to show, the authorities of the city being in 
the exercise of discretionary powers, conferred upon them by the law for 
the welfare of the public, and there being no evidence tending to show a 
want of good faith or oppressive abuse of their discretion, there is no 
legal right of plaintiff infringed upon. The injury, if any suffered by 
her, is d a m u r n  absque ilzjuria. We again refer to Tate v. Greens- 
boro, supra, as authority for the position that no notice was (136) 
reauired. 

?here is nothing here said which conflicts, or is intended to con- 
flict, with the decision of this Court in Brown v. Electric Go., 138 N. C., 
533, cited, and to a great extent relied upon, by plaintiff. I n  that valu- 
able opinion, delivered in protection of the just rights of the individual 
citizen, it was held, that a municipal government had no power to 
confer upon a corporation, exercising its privileges for purposes of 
private gain, the right to construct and operate a street railway, along 
the public streets of a city or town, so as to deprive abutting owners of 
their right to compensation by reason of the additional burden thus 
placed upon the streets. A perusal of the opinion will show that the 
decision was placed distinctly on the ground that such action of the 
city government was clearly not taken for the benefit of the public, or 
in the exercise of powers conferred for its benefit and which were con- 
templated and included in the original act of dedication, but in promo- 
tion of a private enterprise. Accordingly, it was held in that case: 

"An abutting owner has property in shade trees standing along the 
sidewalk which the law will protect, and they may not be removed 
except where their removal is necessary for the use of the street as a 
public highway." 

There was error in the judgment entered below, and, on the facts stated 
and admitted, there should be judgment entered that defendant go with- 
out day, and it is so ordered. 

Reversed. 

Cited: Board of Education v. Comrs., 150 N. C., 125; Jones v. N.  
Wilkesboro, ibid., 650; Howell v. Hbwell, 151 N. C., 579; Jefress  v. 
Green~~il le,  154 N. C., 499; 8. v. Staples, 157 N. C., 638; Newton v.  
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School Committee, 158 N.  C., 188 ; Moore v. Power Co., 163 N. C., 302 ; 
Wood v. Lard Co., 165 N. C., 370; M m d a y  v. Newton, 167 N.  C., 657; 
Crotts v. Winstor2-Salem, 170 N. C., 27; Leais v. Pilot Moumtaim, ibid, 
110. 

NANNIE J. MYATT v. W. A. MYATT. 

(Filed 19 November, 1908.) 

1. Deeds and Conveyances-Undue Influence-Evidence-Questions for Jury. 
Upon evidence tending to show that  the grantor of a deed was not a 

provident or industrious man, that  he was addicted to drink and was, 
a t  times, but not usually, incapable of attending properly to his business, 
and that  usually he managed his own affairs, made contracts, executed 
deeds, etc., and that  he was sober and clothed in his right mind a t  the  
time he executed the deed i n  question, the verdict of the jury that  the 
deed in question was not obtained through undue influence will not be 
disturbed on appeal. 

2. Deeds and Conveyances-Undue Influence-Evidence-Fraud. 
While undue influence sufficient to  set aside a deed does not necessarily 

include moral turpitude, or even a n  improper motive, yet, when the deed 
is  the result of a dominant influence exercised over the mind of the 
grantor by another, so that the mind of the grantor is suppressed or sup- 
planted and the deed expresses the will of the actor producing the result, 
the deed so obtained is not improperly termed fraud.ulent. 

3. Deeds and Conveyances-Undue Influence-Witnesses-Evidence Impeach- 
ing-Opinion of Mental Condition-Hearsay Evidence. 

I n  an action to set aside a deed for undue influence, a party asked his 
own witness to  give his opinion of the mental condition of the grantor's 
mind during the period of several weeks just prior to the execution of 
the deed. H e  had previously stated he did not know what this condition 
was. The court, in its discretion, refused to allow the witness to answer: 
Held, no error for that ( a )  I t  would, t o  some extent, permit the party 
to  cross-examine his own witness; ( b )  The answer to the subsequent 
question could only have been a conclusion or inference from hearsay, 
or the opinion of others, taking it  without the rule that  such opinion, to  be 
competent, must come from the association or personal observation of the 
witness himself. 

4. Evidence, Newly Discovered-Cumulative Evidence. 
A motion for a new trial upon discovered evidence must be overruled, 

when it  appears that  the evidence relied on is only cumulative. 

ACTION tried before Biggs, J., and a jury, at April Term, 1908, of 
WAKE. 

(138) On the trial it was shown, among other things, that on 10 
100 
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November, 1906, Alfred R. Myatt, husband of feme plaintiff, exe- 
cuted and delivered to his brother, W. A. Myatt, a deed for a certain 
tract of land, lying in Wake County, for the sum of one thousand dol- 
lars, which had been paid; and said deed was duly acknowledged and 
filed for registration on the day of its execution. That prior to that 
time, to wit, on 21 August, 1906, said Alfred R. Myatt had executed a 
deed for the same tract of land to his wife, the feme plaintiff, acknowl- 
edged the day of its execution before Charles Adams, Esq., a justice of 
the peace of Wake, and registered 20 February, 1907. 

Plaintiff complained and alleged that the deed to defendant had been 
procured by fraud and undue influence on the part of defendant, and 
issues were submitted and responded to by the jury as follows: 

1. Was the deed of 10 November, 1906, from Alfred R. Myatt to the 
defendant W. A. Myatt, obtained through undue influence by the de- 
fendant, W. A. Myatt? Answer : No. 

2. Was the deed of 10 November, 1906, from Alfred R. Myatt to the 
defendant W. A. Myatt, obtained through fraud by the defendant, W. A. 
Myatt ? Answer : No. 

There was judgment on the verdict for the defendant, and plaintiff 
excepted and appealed. Motion was further made in the court for a 
new trial on account of newly discovered evidence. 

B. C. Beckwith for plaintiff. 
Walter Clark, Jr., and Boldi~zg '6 Bun% for defemdant. 

HOKE, J., after stating the case: We have given this cause and the 
exceptions made by appellant, all of them, full and careful considera- 
tion, and are of opinion that there has been no error committed in the 
trial, certainly none that could give the plaintiff any just ground of 
complaint; nor do we find in the record, or case on appeal, testimony 
that would justify a verdict either of incapacity in grantor, or of 
fraud or undue influence on the part of the grantee as to the deed (139) 
in  question. True, there is evidence tending to show that the 
grantor, Alfred R. Myatt, was not a provident or a very industrious man; 
that he had the drinking habit, and was at times incapable of attending 
properly to his business, but this last was not at all his usual condition. 
On the contrary, he could, and did, as a rule, manage his own affairs, 
made contracts, executed deeds, including that to feme plaintiff herself, 
and under which she claims, and transacted business generally, on the 
par t  of himself and his wife, right up to the transaction involved in the 
litigation. Further, the great weight of the testimony is to the effect, 
that said Alfred R. Myatt was sober and clothed in his right mind at the 
time he executed the deed in question; and there is very little, if any, 
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evidence that defendant had especial influence over him, and none at  all 
that he exercised, or endeavored to exercise, i t  on this occasion. 

An exception especially urged for error, was to the refusal of the 
court to allow the plaintiff to ask a question of one of her own witnesses, 
W. B. Temple, not an expert, in reference to the mental condition of 
Alfred R. Myatt during the period of three or four weeks just prior to 
the execution of the deed, as follows : 

"In your opinion was Alfred R..Myatt, at  that time, a fully responsi- 
ble man, a sane man?  

"Defendant objected; sustained, and plaintiff excepted." 
Another question of this witness as to same period was also disallowed : 
"Q. Was his mind unbalanced? 
"The court stating that he declined to allow the question in  the exer- 

cise of his discretion." 
There is no allegation in the complaint, as a distinct and independent 

ground of relief, that Alfred R. Myatt did not have mental capacity to 
make this deed, but if i t  be conceded that his mental condition during 

the period in  auestion mas relevant in  so fa r  as i t  tended to show 
(140) that he was more susceptible to undue influence at  the time, this 

witness had just made answer to a question addressed to the same 
period, as follows : 

"Q. What was the condition of his mind? Answer: I can not say as  
to his mind." 

,4nd the court might very well conclude that the witness having just 
made answer that he could not say as to his mind, the subsequent ques- 
tions were to some extent an effort on the s a r t  of plaintiff to cross- 
examine her own witness, and in that way subject to be rightfully dis- 
allowed i n  the exercise of his Honor's discretion; or the question could 
have been held incompetent on the ground that, the witness having just 
stated that he could not say as to the condition of the grantor's mind 
during the period referred to, an answer to the subsequent questions 
could only have been a conclusion or inference of the witness adopted 
from hearsay or the opinion of others; and while it is held with us that 
opinion evidence, in  strictness nonexpert, may be received as to the con- 
dition of a person's mind, when relevant to the inquiry, such opinion 
must come from the association or personal observation of such a wit- 
ness, and not proceed from facts and circumstances detailed to him by  
others. McRae v. Malloy, 93 N. C., 154; CZary v. Clary, 24 N. C., 78. 

Plaintiff further insists there was error in the portion of his Honor's 
charge in  regard to the question of undue influence, which was, in part, 
as follows : 

"Undue influence is a fraudulent influence overruling or controlling 
the mind of the person operated upon, the fraudulent influence by which 
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the will of the maker, that is, in this case, the will of Alfred R. Myatt, 
is perverted from its free exercise, and there is sustained injury, and the 
will of the influencing party substituted for it. 

('Did the defendant, W. A. Myatt, possess over Alfred B. Myatt, his 
brother, an undue influence as defined by the court? And, if SO, 

did he make a fraudulent use of it and thereby procure the deed (141) 
of 10 November, 1906? Did the defendant possess and exert a 
fraudulent influence over Alfred R. Myatt, suficient to destroy or per- 
vert free agency in him, so that the act of executing the deed was the 
result of the domination of the mind of the defendant, rather than the 
expression of the will and mind of Alfred R. Myatt?" 

The objection being, that too much stress is given to the element of 
fraud as a part of the definition. But the charge is in substantial ac- 
cord with our decisions on this subject. I n  re Abee's Will, 146 N. C., 
273; Wright v. Howe, 52 N. C., 412; Marshall v. Flynn, 49 N. C., 
199. 

I t  is true, that to constitute undue influence i t  is not necessarily re- 
quired that there should exist moral turpitude or even an improper 
motive; but if a person, from the best of motives, having obtained a 
dominant influence over the mind of a grantor, thereby induces him to 
execute a deed or other instrument materially affecting hie rights, which 
he would not have made otherwise, exercising the influence obtained to 
such an extent that the mind and will of the grantor is effaced or sup- 
planted in the transaction s6 that the instrument, while professing to be 
the act and deed of the grantor, in fact and truth only expresses the 
mind and will of the third person, the actor who procured the result, 
such an instrument so obtained is not improperly termed fraudulent. 
Accordingly, it is held in Marshall v. Flynn, supra, "that the influ- 
ence which destroys the validity of a will is a fraudulent influence, con- 
trolling the mind of the testator so as to induce him to make $ will 
which he would not otherwise have made." 

And all of our decisions, as stated, are to like effect, and uphold the 
definition given by the Court in the present case. 

The motion for new trial, for newly discovered testimony, must be 
also overruled. The evidence suggested in the affidavits is at best only 
cumulative, and, under our decisions, is entirely insufficient to 
justify favorable consideration on the part of the Court. Gay (142) 
v. Mitchell, 146 N. C., 509, and authorities there cited. 

There is no error in the record to plaintiff's prejudice, and the judg- 
ment below is affirmed. 

No error. 

Cited: Beeson v. Smith,  post, 144; Lumber Co. v. R. R., 151 N. C., 
220; I n  re Craven, 169 N. C., 569. 
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SOPHIA BEESON v. DANIEL SMITH. 

(Filed 19 November, 1908.) 

1. Deeds and Conveyances-Undue influence of Third Persons-Relief 
Granted. 

If a deed is procured by the fraud or undue influence of one acting as 
agent of the grantee therein; or if the grantee in such deed was a vol- 
unteer or bought with notice of the wrong done, or of facts sufficient to 
put a man of average business prudence on inquiry that would lead to 
knowledge, the grantor is entitled to adequate and proper relief. 

2. Same-Instructions. 
In an action to set aside a deed to lands alleged to have been procured 

by fraud or undue influence, there was evidence tending to show, that 
the defendant (grantee) and plaintiff (grantor) were brother and sister, 
and the latter executed to the former a deed reciting a valuable consid- 
eration of $10, with stipulations that he was to take care of her, look 
after her affairs during life and provide a suitable burial for her body 
at her death; that in return for this service he was to have and own 
all of her personal property owned at the time of her death; that she 
was not of sufficient mental capacity to make the deed, and that it was 
procured by fraud and. undue influence of a nephew by marriage, who 
had for some time previous lived on her land: Held, it was error in 
the trial judge to charge the jury, in effect, that for the sister, the 
plaintiff, to recover, she must establish, by proper proof, that the execu- 
tion of the instrument in question had been procured by the fraud or 
undue influence of the defendant, or that the defendant was a party to it. 

1 

ACTION, heard before Webb, J., and a jury, a t  July  Term, 1908, of 
RANDOLPH. to set aside a deed and a written contract on the 

(143) grou,nd of mental incapacity, and fraud, and undue influence. 
The deed from plaintiff to defendant, who was brother to plain- 

tiff, conveyed to defendant the plaintiff's land, recited a valuable consid- 
eration of $10, and contained a stipulation, i n  effect, that, during the 
life of the grantor, the land conveyed was to be occupied by the grantee 
and his heirs as tenants, paying to the grantor one-third of the crop as 
rent, etc.; and the contract was to the effect, that the defendant, Daniel 
Smith, was to look after the personal interests of Sophia Beeson, and 
see that she was taken care of during her life and provide her a suitable 
burial on her death, and, that for this service, the defendant was to 
have and own all the "personal property and belongings" of said plain- 
tiff which she should leave a t  her death. etc. 

There was evidence on the part of plaintiff tending to show mental 
incapacity i n  the grantor a t  the time of the execution of these instru- 
ments, and that the same were procured by fraud and undue influence 
on the part of defendant and of one Dave Ferree, who had married a 
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niece of plaintiff and defendant, and had for some time previous lived 
on plaintiff's land. Issues were submitted and responded to by the 
jury, as follows: 

1. Did the plaintiff have sufficient mental capacity to make and 
execute the deed and contract set out in the complaint on 25 January, 
1905 ? Answer: Yes. I 

2. Was the deed and contract described in the complaint obtained by 
fraud and undue influence? Answer : No. 

3. Was the plaintiff induced to execute said deed and contract by false 
and fraudulent representations of the defendant, or by any one for 
him? Answer : No. 

Among other things, and on the second and third issues, the court 
charged the jury as follows : 

"If the jury should find to their satisfaction, from the evidence, that 
David Ferree, or any other person, exerted an undue influence 
over the plaintiff or perpetrated a fraud upon her, or made false (144) 
representation to her in order to get her to sign the deed and 
contract in controversy, this would not be sufficient ground for answer- 
ing the second and third issues, Yes, unless the plaintiff has proven to 
your satisfaction that the same was procured to be done by the defcnd- 
ant, or  that he was a party to it." 

The plaintiff excepted. There was judgment on the verdict for 
defendant, and the plaintiff excepted and appealed. 

Morehead & S a p p  for p la in t i f .  
H a m m e r  & Xpence for defendant. 

HOKE, J., after stating the case: The authorities of this State are 
to the effect, that the deeds and contracts of insane persons, certainly 
when there is no formal adjudication of their insanity in force at the 
time, are voidable, and not necessarily void; and the same is true of 
deeds procured by undue influence or fraud in the treaty or bargain. 
I n  actions brought for the purpose, courts, on established principles of 
equity, may set them aside altogether, or only sub modo, and administer 
the relief that right and justice may require. 

I n  the case of insane persons, and the relief to be afforded under cer- 
tain conditions, an instructive case will be found in Xprinkle v. Well- 
born, 140 N.  C., 163, and other decisions in this State are in accord 
with that well considered opinion. Chamblee v. Brouqhton, 120 N. C., 
170; Odorn v. Riddiclc, 104 N.  C., 515; Riggan v. Green, 80 N. C., 237; 
C w r  v. Holliday, 21 N. C., 344. 

I n  the case of deeds procured by fraud in the treaty, or undue influ- 
ence, which is held to partake of the nature of fraud (Myatt v. X y a t t ,  
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ante, 137) courts are more disposed to set the instruments aside, but, 
even in these cases, such a decree is not always or necessarily required, 
but such relief will be given as the merits of the case may require. 

And this appropriate relief will be afforded, not only against the 
(145) principal, where he is grantee in the deed, but also against per- 

sons who were or have become beneficiaries of the fraud, when 
they are volunteers or purchasers with notice, or when the deeds have 
been procured by the fraud or undue influence of one who is acting in 
the transaction as agent of grantee. Squires v. Riggs, 4 N. C., 253; 
Derr v. Dellinger, 75 N.  C., 300; Harris v. Delurnar, 38 N.  C., 219; 
H u g u e n k  v. Basely, 14 Ves., 273; Corbett v. Clute, 137 N. C., 546; 
Black v. Baylees, 86 N. C., 527. 

I n  Huguemin's case, supra, in entering a decree setting aside a deed 
under which third parties, to wit, the wife and children of the defend- 
ant, as volunteers, had acquired an interest, the chancellor said: 

"With regard to the interests of the wife and children of the defend- 
ant, there was no personal interference upon their part in the trans- 
actions, that have produced this suit. If, therefore, their estates are to 
be taken from them, that relief must be given with reference to the 
conduct of other persons; and I should regret that any doubt could be 
entertained, whether i t  is not competent to a court of equity to take 
away from third persons the benefits which they have derived from the 
fraud, imposition, or undue influence of others." And in the same 
opinion, he quotes with approval the words of Wdmot,  C. J., in a similar 
case, as follows: ('The is no pretense, that Green's brother or his wife 
was party to any imposition, or had any due or undue influence over 
the  lai in tiff; but does i t  follow from thence that they must keep the 
money? No; whoever receives it must take it tainted and infected 
with the undue influence and imposition of the person procuring the 
gift; his partitioning and cantoning i t  out amongst his relations and 
friends will not purify the gift, and protect i t  against the equity of the 
person imposed upon. Let the hand receiving it be ever so chaste, yet if 
i t  comes through a polluted channel, the obligation of restitution will 
follow it." 

And like decision was made in our own court, Hu&s v. Dela- 
(146) mar, supra, in which i t  was held : "That an instrument obtained 

by fraud and imposition on the part of a father, in behalf of his 
infant children, must be set aside in equity." 

And in Corbett v. Clute, 137 N. C.,  at p. 551, being a case where an 
instrument had been procured by the misconduct of an agent, the Court 
said: "It will not be contended that the plaintiff is not bound by the 
statements of his agent. He is here now, asserting his claims under 
the note and mortgage obtained for him by this transaction, and if he 
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claims the benefits he must accept the responsibility." Citing Ha& 
u. DeZamar, and Black v. Baylees, supra. 

The correct application of these principles will show that there was 
error i n  the portion of his Honor's charge excepted to by plaintiff, and 
that he should not have restricted the defendant's liability by directing 
the jury, in  effect, "that they could not render a verdict for plaintiff on 
the second and third issues, unless i t  was established by proper proof 
that  the execution of the instruments in  question had been procured 
by the fraud or undue influence of the defendant, or that said defendant 
was a party to it." For, as indicated in  these decisions, if these instru- 
ments were procured by the fraud or undue influence of one acting as 
agent of the defendant, the grantee in  the deed; or if the defendant 
was a volunteer or bought with notice of the wrong done the plaintiff, 
if such wrong was done, or of facts sufficient to put a man of average 
business prudence on inquiry that would lead to knowledge, in  either 
event, the plaintiff would be entitled to adequate and proper relief. 

We are of opinion that there was error committed to plaintiff's prej- 
udice, and that there should be a new trial on all the issues. 

New trial. 

Cited: G o d w h  .c. Parker, 152 N. C., 675; Sprunt v. May, 156 N. C., 
392. 

C. F. MEACHAM v. T H E  SOUTHERN RAILWAY COMPANY. 

(Filed 19 November, 1908.) 

1. Railroads-Duty of Employer-Negligence-Evidence Sufficient. 
In an action for damages for personal injury, evidence of negligence is 

sufficient to take the case to the jury which tends to show, that, on a dark 
night, without the customary signal or warning, except the rumbling noise 
caused by its approach, an engine, which had been coupled to the train, 
but had gone for water, returning and making a coupling to the train, 
struck the train on a level track, with violence, the force being sufficient 
to drive the entire train of twenty-two cars back to the distance of from a 
car and a half to two car lengths, just as the plaintiff, in the discharge of 
his duties as employee, was getting into the cab of his engine coupled 
at the other end of the train, thereby throwing him in front of his engine 
onto the track ahead, and causing the injury complained of. 

2. Railroads-Rule of Employer--Protection of Trains-Interpretation of 
Rules-Sidings. 

A rule of the employer, a railroad company to the effect that a flagman 
is directed to go back a given distance to the rear of his train and place 
torpedoes in certain places, "when a train is stopped at an unusual point, 
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or is delayed at  a regular stop-over three minutes, or when it fails to make 
its schedule time," is for the protection of trains when they are on the 
main line at an unusual place, or for an unusual length of time, and for the 
purpose of preventing injury by reason of other trains coming from the 
rear, and has no application to trains on a siding at  a regular station, 
in no apparent danger. 

3. Same-Evidence-Nonsuit-Gontributory Negligence. 
Evidence tending to show that defendant railroad company negligently 

caused plaintiff to be thrown to the ground, and inflicted the injury com- 
plained of, while his train was on a siding at a regular station without ap- 
parent danger from approaching trains, and that he was acting under the 
instruction of his superiors in charge, or with their knowledge and 
approval, is not affected by the fact that he was not acting under a rule 
made for the protection of trains when on the main line, so as to raise 
the question of contributory negligence; and a judgment of nonsuit upon 
the evidence based on this contention is properly refused. 

4. Rules of Employer-Interpretation-Parol Evidence-Rule Inapplicable. 
Par01 evidence tending to show that conditions had arisen in a particu- 

lar instance so that a printed rule of employer did not apply, is not an 
interpretation of the rule by parol. 

(148) ACTION tried before Cooke, J., and a jury, a t  January Term, 
1908, of MCDOWELL. 

The action was to recover damages for personal injuries caused by 
the alleged negligence of the defendant company, and on imues sub- 
mitted, the jury rendered the following verdict : 

1. Was the plaintiff, C .  F. Meacham, injured by reason of the neg- 
ligence of the defendants, as alleged i n  the complaint? Answer: Yes. 

2. Did the plaintiff, C. F. Meacham, by his own negligence, con- 
tribute to his own injury? Answer : No. 

3. What damages, if any, is the plaintiff entitled to recover? An- 
swer : $5,800. 

There was judgment on the verdict for plaintiff, and defendant ex- 
cepted and appealed. 

PZess & Winborne  for p l f i in t i f .  
8. J.  E r v i n  for defendant. 

HOKE, J. We are of opinion that no error was committed on the 
t r h l  of this cause below, and that the judgment i n  favor of the plaintiff 
should be affirmed. The evidence tended to show, and the jury have 
found, that plaintiff, a flagman on a freight train of defendant com- 
pany, has had his arm crushed so that i t  had to be amputated, and by 
reason of the culpable negligence of his coemployees in making a coup- 
ling of the engines to the train on which plaintiff was engaged, at  the 
time of the injury, and that plaintiff himself is free from blame in the 
matter. 
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There was testimony to the effect that the train ?n question was a 
freight train of twenty-two cars, going from Spencer to Ashe- 
ville, and, a t  the time of the occurrence, had taken a siding a t  (149) 
Greenlee, N. C., to let No. 12, a passenger train, pass, and had 
been upon the siding for some time before that train went by. After 
No. 12  had passed, i t  was found that the engine attached to the train 
was without sufficient water and would have to proceed to Old Fort, a 
point on the road about five miles further west, to get water. The 
engine was detached from the train, pulling out on the main track some 
distance ahead, and then backed down the main track to the caboose in  
rear of the freight, where the conductor, Luther Roper, and plaintiff 
then were. The engineer had also been in the cab, as will be seen from 
this extract from the testimony. 

"Q. Which way was your train going? A. Going west. 
"Q. And standing on the side-track a t  Greenlee? A. Yes, sir. 
"Q. No. 12 is a passenger train? A. Yes, sir;  passenger train that 

goes east. We were there some little time, and while we were there I 
was busi making out daily reports and time tickets, etc., and doing 
conductor's work, which i t  was my duty to help him do, and after No. 
12 passed the engineer left the cab. He  was in  the cab before No. 12 
passed, and after No. 12  passed he went back to the engine, and in  a 
few minutes he pulled down the main line, and said he was out of water, 
and would have to go to Old Fort  to get water; and the conductor said: 
'I believe I will go with him.' 

"Q. Who was the conductor? A. Luther Roper. H e  said: 'Meach- 
am, hold everything until we get back.' He  got on the engine and 
went off." 

After the engineer had gone up the track towards Old Fort, the plain- 
tiff went out to the rear of the caboose to be in a position to carry out 
the order of the conductor, and plaintiff testified: "After staying there 
awhile I sat down on the main line rail for some time-on the nosth side 
of the main line track. I just thought of a chair that was in  
the cab that we used for writing or a bunk or desk, or any way (150) 
there was a chair in the cab, and I went back in the cab and got 
the chair, and I sat in  it between the sidetrack and the main line, and 
I sat there for some time. I don't know how long, maybe forty, forty- 
five or fifty minutes, or maybe, not that long. I t  was pretty dark that 
night, and cloudy, and I heard a rumbling like a train coming." While 
plaintiff was in  this position he heard a rumbling which he ascertained 
to be his engine returning, and witness then picked up his chair pre- 
paratory to getting into the cab, where i t  was his duty to be as soon as 
the coupling was made, so that the train could move off without delay. 
As the witness was in  the act of mounting the steps with the chair in one 
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hand, and had taken hold of the handle-bar with the other, without any 
signal or warning of any kind, the engine struck the train with great 
violence, the force being sufficient to drive the entire train of twenty- 
two cars back from a car and a half to two car lengths. By the force 
of the impact, the plaintiff was knocked loose from the car and on to 
the track in front of the train as it was then moving, and in  the effort 
to save his life, his arm was run over and crushed as stated. 

The negligence imputed to the defendant, on this testimony, and 
established by the verdict, was : 

1. I n  backing up to the train to make the coupling without giving a 
proper signal. 

2. By striking the train with unusual and unnecessary violence. 
- The evidence as to the first proposition is thus stated i n  the record, 
p. 20: 

"Q. What signal did the engineer give before striking the t ra in? 
A. None a t  all. 

"Q. What is the usual signal that he should have given? 
"(Defendant objects.) 

"Q. What signal, according to the custom of the management 
(151) of trains? What was the usual signal to be given before strik- 

ing a train to make a coupling? 
"(Defendant objects.) 
"A. I n  backing in a train or just one car, it was the usual custom and 

i t  is the rule- 
" (Defendant objects.) 
"Q. Just state the usual custom. 
"(Defendant objects.) 
'(A. I t  is usual to blow three short blows. 
"(Defendant objects.) 
"Mr. Ervin: This rule that you speak of, was this a printed or writ- 

ten rule? A. I t  is a printed rule. 
"Court: Do you know what the custom was? A. Yes, sir;  certainly 

I do. 
"(Defendant objects.) 
"Mr. Ervin: The custom, you say, is embodied i~ a written rule? 

A. Yes, sir;  engineer's rules. 
"Q. ' In a printed book of rules? A. Engineer's rules. 
"Q. I t  is in that book? A. I think I have seen i t  in this book." 
And the statement already made is to the effect of the collision, when 

the coupling was made, in knocking the plaintiff's hold loose, and 
driving a train of twenty-two cars that unusual distance. There was 
the additional evidence on this point, to the effect that the track here 
was practically level, and that the movement of two or three cars at 
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the front of the train was all that was required or should have taken 
place in making an ordinary or proper coupling. 

I t  was not seriously contended on the argument, that the employees 
of defendant company were not negligent by reason of the manner in 
which the coupling was made, but i t  was earnestly urged that a nonsuit 
should have been directed, on the ground that the plaintiff was not where 
he had any right to be at the time, and was not there in proper discharge 
of his duty, and this chiefly by reason of a rule (No. 99) to the 
effect, that a flagman is directed to go back a given distance to (152) 
the rear of his train and place torpedoes in certain places, "when 
a train is stopped at an unusual point, or is delayed at  a regular stop- 
over three minutes, or when it fails to make its schedule time." 

I t  is claimed that if plaintiff had been acting in obedience to this 
rule at the time, he would not have been in any position of danger of 
any kind with reference to the coupling; and for this reason, while the 
engineer may have been culpably negligent in making the coupling, as 
a general proposition, he was under no duty or obligation of any kind 
to the plaintiff. But the Court is clearly of the opinion that the rule in 
question has no bearing on the rights of these parties, and was never 
intended to apply to the facts presented in this case; and for this posi- 
tion, both the language and purpose of the rule itself, and the objective 
facts and the testimony and conduct of all the parties in reference to it, 
afford convincing reason. The rule was made for the protection of 
trains, and when they were on the main line at an unusual place, or for 
an unusual length of time, and for the purpose of preventing injury by 
reason of other trains coming from the rear. I t  was never intended to -- 

apply when a train was on a siding and at  a regular station. As said 
by p la in t3  in his evidence, "My train was not in danger from any- 
thing but robbery, i t  was safe by reason of its being on the siding." 
They had already been on that siding when NO. 12 passed going east, 
for more than an hour, waiting, and yet the engineer, the conductor 
and the flagman were all in the cab at  that time, and no one had pre- 
tended to go back in obedience to this rule. But, i t  was urged, that 
while this might be true as to the train, it was not true as to the engine 
when i t  passed out of the siding and on to the main line going towards 
Old Fort. But the rule is made for the government of trains and the 
crews attached thereto. I t  begins by saying, "when a train is stopped," 
and in several places it says "the flagman shall go back a given 
distance to the rear of IL& train." If the plaintiff is to be made (153) 
a part of the engine crew and charged with duties concerning it, 
because the engine had itself become a train, he should be allowed the 
distance he was behind the engine. There was certainly twenty-two 
cars ahead, and how much farther i t  was to the head of the switch when 
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the engine entered on the main line, does not definitely appear, and it 
should not be presumed against him that i t  was within the prohibited 
distance. At  Old Fort the plaintiff was five miles behind the engine, 
and assuredly, he was not required to follow along behind the engine, 
keeping at the specified distance. The truth is that this was an emergency 
to be dealt with by special orders of the plaintiff's superior, the con- 
ductor, and the proof shows that these orders were given and obeyed by 
plaintiff. The conduct of the parties show that they all so understood it, 
and i t  may be noted that this is not an  interpretation of a rule by par01 
testimony. They are facts showing that conditions had arisen to which 
the rule did not apply. 

When the engineer backed his engine down the main line to the cab, 
preparatory to going to Old Fort, and the conductor got aboard to go 
with him, he did not tell the flagman to go back and place torpedoes. 
The order was: "Meacham, hold everything till we get back." The 
track was straight for a half or three-quarters of a mile each way, and 
i t  was a safe order for the conductor to give. And when the engine 
returned, and just before it coupled, the evidence as to the plaintiff's 
duty is thus stated: 

"Q. What did you do then? A. I began to prepare to get in the cab. 
"Q. How soon? A. Immediately. 
"Q. What was your duty when you saw that engine approaching? 

A. To prepare to be in  the cab and to be ready to move when they got 
ready. 

"Q. That  was your duty? A. Yes, sir. 
('Q. How soon was i t  your duty to get ready? A. As soon as 

(154) I could. 
"Q. When the first jolt was given to this train, did it knock 

you loose? A. Yes, sir;  that was what knocked me loose." 
And he was carrying out this duty when he received his hurt. To 

show that the statement of plaintiff was true, when the coupling was 
made the train moved riglit off without any wait for a flagman, and with- 
out any signal given to "blow him in," which was always required when a 
flagman was properly in  the rear guarding his train. The engineer, tes- 
tifying for defendant, undertakes to explain this, by saying that the 
reason he did not blow, he saw, from the flagman's light, that he was 
a t  the rear of the train, and didn't need any signal. I f  this is true, 
then a duty arose to plaintiff even if he had been before that acting in 
violation of a rule. Defendant's engineer had no right to maim ork i l l  
him when he saw he was in a position where he would mount the cab 
as he did. A coupling made in the usual and proper manner would 
have caused no such result, and plaintiff was guilty of no negligence in  
getting into the cab as he did, certainly none was proved. 
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The correct explanation of the wrong done will, no doubt, be found 
in  the fact, which appears in evidence, that when the engine of *he 
train was at  Old Fort, the engineer asked for and obtained the assistance 
of the "helper," a powerful engine which assists in  pulling the trains 
over the steep mountain grades from Old Fort to Swannanoa Tunnel. 
These two engines were coupled together when they were backed against 
the train, and this is the reason, no doubt, of the tremendous force of 
that impact by which a train of twenty-two freight cars was driven back 
on a level track one and a half or two car lengths. We are of opinion that 
actionable negligence on the part of defendant company has been estab- 
lished in a trial free from error, and the rule urged for defend- 
ant's exoneration is not properly available for the purpose. 

Here is testimony where rule 99 did apply: "When the train 
(155) 

moved off, after the coupling was made, and was about to enter on the 
main track, plaintiff sent a brakeman forward to notify the engineer 
that a flagman's arm was off, and he then turned to the dead-head con- 
ductor in  the cab and said: 'Take your suspenders and cord my arm 
to stop its bleeding so, and take my light and light a fuse and go back 
and stop 'No. 7 8  from running into us.' " With his body maimed and 
his life wrecked, he thought of his train and was faithful to his duty. 

There is no evidence tending to establish contributory negligence on 
the part of plaintiff, and the judgment below is affirmed. 

No error. 

RICHARD THOMPSON, ADYIKISTRATOR, V. ABERDEEN & SSHEBORO 
RAILROAD COMPANY. 

(Filed 19 November, 1908.) 

1. Evidence-Nonsuit-Questions for Jury. 
In an action for damages alleged to have arisen from a wrongful death, 

if there is any evidence tending to show that the death was the result 
of defendant's negligence, it should be submitted to the jury, and a motion 
as of nonsuit upon the evidence disallowed. 

2. Railroads-Negligence-Death by Wrongful Act-Evidence-Questions for 
Jury. 

In an action for damages claimed for a wrongful death owing to 
defendant's negligence, evidence should be submitted to the jury which 
tends to show, that on a darli night, about half an hour after plaintiff's 
intestate was seen at  defendant's station, defendant's train came by at 
high speed, without headlights, and gave no warning or signals, at the' 
proper places, which would indicate to plaintiff's intestate its approach; 
that, when last seen, plaintiff was drinking, and eating peanuts, and was 
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found at daylight the next morning in a dying condition, with injuries 
indicating that he had been struck by defendant's train, and with indica- 
tions on his clothes, and on the ground near him, that, at or shortly 
before the time he was injured, he was eating peanuts. 

3. Same-Dangerous Surroundings. 
In a suit for damages alleged to have arisen from the negligent killing 

of plaintiff's intestate by the defendant railroad company's train, running 
fast without a headlight, and without having given signals of approach, 
in its yards at a station, on a dark night, it was error in the trial judge 
to exclude evidence offered for the purpose of showing that the place of 
its occurrence was in the corporate limits of a town, and used as a walk- 
way with defendant's knowledge. 

(156) ACTION tried before Webb, J., and a jury, at  July Term, 1908, 
of RANDOLPH. Plaintiff appealed. 

Morehead & Sapp and C. D. B. Reynolds for plaintiff. 
W. J.  Adms ,  J .  T.  Rrittchin, J. A.  Spence and Adam, Jerome & 

Armfield for defendant. 

CLARE, C. J. A peal from a nonsuit in  an  action for wrongful death. 
The evidence must ! e taken in  the most favorable light for the appellant 
and with the most favorable inferences the jury would be authorized to 
draw from it. Powell v. R. R., 125 N. C., 3'72, and cases there cited. 
I f  there was any evidence tending to show that the death of the intestate 
was the result of the negligence of the defendant, it should have been 
submitted to the jury. 

There was evidence that the plaintiff's intestate was seen a t  the 
defendant's station at  Star  about 9 o'clock at  night, drinking, and eating 
peanuts; that a half hour thereafter, a mixed train of the defendant 
came from the north, running at  a high speed-thirty or forty miles an 
h o u r ~ w i t h  no headlight; that i t  was a dark night; that the engine gave 
no signals, before or after crossing a country road near the corporate 
limits, nor at a crossing a few hundred yards further north; that about 
daylight the next morning the deceased was found in  a dying condition, 

forty yards south of the crossing, in  the corporate limits, with 
(157) his head crushed, between the ends of the crossties, his hat torn, 

cut and greasy near him; that his clothes were bloody on one side, 
and blood was on the ground between ends of ties, and evidence on his 
clothes and on the ground near him, that he was eating peanuts a t  the 
time he was killed or shortly before; that his skull was driven in, and 
there were cuts and bruises on other parts of his body. 

The defendant was negligent in  operating a train at  night without a 
headlight. Willw V .  R. R., 122 N. C., 909. The evidence was sufficient 
to authorize a finding that the deceased was killed by the defendant's 
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train. The uncontradicted testimony was that the defendant was oper- 
ating its train, at  a high speed, on a dark night without a headlight, 
within the boundaries of an incorporated town, without giving any sig- 
nals of its approach. The evidence is almost identical with that in 
Powell v. R. R., 126 N. C., 372, which was held sufficient to support a 
verdict for the plaintiff. Besides the authorities cited in  that case, 
Powell v. R. R., has itself been cited and approved since then in several 
cases, among them Hord v. R. R., 129 N. C., 307; Clegg v. R. R., 132 
N. C., 294; But ts  v. R. R., 133 N. C., 83. There was sufficient evidence 
to entitle the plaintiff to his constitutional right to have i t  passed on by 
the jury. 

As the case goes back, the defendant can, if i t  chooses, have the cir- 
cumstances explained by its engineer. I f  neither the engineer nor fire- 
man saw the man when he was struck, there was negligence (Arrowood 
v. R. R., 126 N. C., 629) in  not keeping a proper lookout, unless they 
were prevented from seeing by the negligence of the defendant in not 
furnishing a headlight, should the jury find that there was no headlight 
which, as the evidence now stands, is uncontradicted. 

We think it was also error to exclude the evidence offered to prove 
that the defendant's track within the town limits was habitually 
used as a walkway, which, counsel stated, would, if admitted (158) 
have been followed by proof that this fact was well known to the 
defendant. The judgment of nonsuit is 

Reversed. 

Cited: Hill v. R. R., 166 N.  C., 5 9 7 ;  Powers v. R. R., i b 2 ,  600. 

K O b H  RUSHIATG, BY NEXT FRIESD, V. SEABOARD A I R  LINE RAILWAY 
COMPAKY. 

(Filed 19 ?;ovember, 1908.) 

1. Measure of Damages-Evidence-Earning Capacity. 
In an action to recover damages for personal injury caused by defend- 

ant's negligence, testimony tending to show the decreased earning capacity 
of plaintiff since the injury, is competent, and he may be asked what wages 
he received before and since the time thereof. 

2. Contributory Negligence-Evidence-Safe Appliances. 
When there is evidence tending to show that plaintiff was injured while 

in defendant's employment, by a log falling on him which he was carrying 
115 
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a t  the time, caused by defendant's negligent orders and negligent failure 
to furnish proper tools for the purpose, i t  is competent, to  negative con- 
tributory negligence, to  ask the plaintiff if he caused the log to fall  on 
himself. 

3. Negligence-Evidence Conflicting-Questions for Jury-Nonsuit. 
A motion as  of nonsuit upon the evidence should be denied, in  a n  

action to recover damages alleged to have arisen from defendant's neg- 
ligence, when the testimony tends to  show that  the injury was caused 
by an improper order of a vice principal, given to plaintiff in the course 
of his employment, and that the plaintiff was not negligent in doing the 
work. 

+ 4. Contributory Negligence-Evidence-Safe Appliances-Assumption of 
Risks. 

The employer, a railroad company, owes a duty to the employee to fur- 
nish safe and suitable tools and appliances for work to be done by him, 
and the employee does not assume the risk of doing the work without 
them unless the act was obviously so dangerous that, in its careful per- 
formance, the inherent probabilities of injury were greater than those of 
safety. 

5. Same-Proximate Cause. 
When the injury complained of was the failure of the railroad to 

furnish certain implements, called "lug hooks," for moving heavy timber, 
which plaintiff was employed to help move, i t  is proper for the trial judge 
to instruct the jury that, if they should find by the greater weight of the 
evidence, that  for such service "lug hooks" were usually used by railroads 
for the work, i t  was the duty of the railroad to hare  furnished them; 
that if they further found, by the greater weight of the evidence, that the 
character of the work was such that  a man of ordinary prudence would be 
led to see that their use was safer, the failure to provide them would be 
negligence, which, if the proximate cause, would render defendant liable. 

6. Negligence-Master and Servant-Fellow Servants. 
A negligent and careless act of a fellow servant in throwing down the 

end of a log which the plaintiff, in the scope of his employment, was 
helping to carry, will render the employer ( a  railroad company) liable 
in damages, if the proximate cause of an injury to  the plaintiff. 

7. Pleadings-Connected Meaning-Evidence-Admissions. 
When a part of a paragraph of a pleading offered in evidence is so 

connected with the other part not offered that  the whole is necessary to 
give a connected meaning, it  is incompetent. 

(159) ACTION tried before Jones, J., and a jury, a t  June Term, 1908, 
of ANSON. Both sides appealed. 

Robimon dc Caudle for plaintiff. 
J .  D. Shaw, Day & Allen for defendant. 
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CLARK, C. J. Action of dLmages for injuries caused by defendant's 
negligence. Under orders of the foreman the plaintiff and three others 
took i n  their hands a stick of lumber, which was lying partly sub- 
merged in  the water, and walked sideways with it, and while trying to 
climb up a five foot embankment the plaintiff stumbled and fell. The 
stick of timber fell on him, injuring him. Plaintiff testified that the 
defendant had for years used lug hooks in  such work, which grasp a 
stick of timber; that if the lug hooks had been used on this occasion he 
would have walked forward, instead of sideways, a t  some distance 
from the stick of timber, and could hardly have stumbled and (160) 
fallen; and if he had, the lug hooks would have held the timber 
so that i t  would not have fallen on him a t  all; that he asked the fore- 
man if they should use the lug hooks with that log, but the foreman 
told them not to do so, but to carry the log in their hands. 

The defendant's exceptions cannot be sustained. I t  was competent 
for the purpose of showing his decreased earning capacity to ask the 
plaintiff what wag- he received before the injury, and what he was 
receiving, i n  his condition, at  the time of trial. Wallace v. R. R., 104 
N. C., 442. I t  was also competent, to negative contributory negligence, 
to ask him if he caused the stick of timber to fall on himself. 

The motion to nonsuit was properly denied. The case was properly 
one for the jury. 

The defendant having offered in  evidence part of paragraph five of 
the complaint, i t  was proper to refuse to admit it, unless the whole para- 
graph was offered. The paragraph was not separable into two, as in  
Hedrick v. R. R., 136 N. C., 513, but was so connected that the part not 
offered in  evidence was necessary to explain that which was offered. 

The court charged the jury, "It was the duty of the defendant rail- 
road company to furnish the plaintiff with safe and suitable tools and 
appliances with which to do the work required of him by the defendant. 
The plaintiff will not be held to have assumed the risk in undertaking to 
perform a dangerous work, unless the act itself was obviously so dan- 
gerous, that in the careful performance the inherent probabilities of 
in jury were greater than those of safety." The defendant could not 
complain of this. Orr v. Telegraph Co., 132 N. C., 694. 

The court committed no error in  charging the jury, as follows (which 
was duly excepted to) : '(That if the jury should find, by the greater 
weight of the evidence, that lug hooks were, at  the time of the injury, 
used by railroads doing like work, such as moving heavy timbers, then 
i t  was the duty of the defendant to furnish the foreman with 
lug hooks; and should you further find, by the greater weight of (161) 
the evidence, that the timber which the plaintiff was handling 
was such timber, because of weight, length, ground and surroundings, 
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as would lead a man of ordinary prudencl to see it was safer to use lug 
hooks than to use his hands, then failure of defendant to provide, and 
have them for use, would be negligence, and should the jury find that 
this negligent act was the proximate cause of the injury, they should 
answer the first issue 'Yes.' " 

And the court also correctly charged,, though excepted to: "If the 
jury should find, by the greater weight of the evidence, that while the 
plaintiff was carrying the log he stumbled and fell, and, while down, his 
fellow servants, when they could have prevented the injury by holding 
the log, negligently and carelessly threw down their end of the log, when, 
by the exercise of ordinary prudence, they could have held it and pre- 
vented the injury, then i t  would be chargeable to the negligence of de- 
fendant's employees, and if this negligence of fellow servants was the 
proximate cause of the injury, the jury would answer the first issue 
'Yes.) " 

Several of the exceptions taken are abandoned, because not brought 
forward in  the defendant's brief. Rule 34. Those not thus abandoned, 
and not discussed by us above, are without merit. 

No error. 
PLAINTIFF'S APPEAL. 

1. Measure of Damages-Past and Prospective-Permanent Injury-Evi- 
dence. 

Upon an issue addressed to the quantum of damages, in an action 
for personal injuries, it is error to charge the jury that the inquiry 
could not extend to the future, but should be limited to damages, sustained 
in the past, thus basing the charge solely upon the testimony of a 
physician that the injuries were not of a permanent character, when 
there is other evidence tending to show that the injuries were of a per- 
manent character. 

2. Same. 
As a measure of damages for personal injuries, negligently inflicted, 

the injured party is entitled to recover for past and prospective loss 
resulting from the wrongful act, including indemnity for actual expense 
incurred in nursing, medical attention, loss of time, loss from inability 
to perform mental or physical labor, incapacity to earn money, and for 
actual suffering of mind and body, when they are the immediate and 
necessary consequences of the negligent injury. 

3. Appeal and Error-Issues, New Tr ia l  as to Some-Discretion of Supreme 
Court. 

I t  is within the discretion of the Supreme Court to grant a new trial 
upon one or more issues, and let the others stand, when it clearly appears 
that the matters involved are elltirely separate and distinct from the 
matters involved in the other issues, and that a new trial can be had 
without danger of complications with other matters ; especially so when 
both sides appeal in an action for damages for personal injuries sus- 
tained, and error is found only in the plaintiff's appeal upon the measure 
of damages. 

118' 
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CLARK, C. J. The court instructed the jury: "Whatever you (162) 
may allow, if you do allow damages, is the end of it. He  could not 
sue any more if his pain and suffering were to go on. The doctor says 
that the injury is not permanent. The presumption is that i t  is ended. If 
you allow damages, therefore, you will not allow for any pain, or suf- 
fering, or diminished capacity for labor beyond the present. Your 
inquiry as to damages will not extend to the future, but shall be lim- 
ited to such damages as he has sustained up to the present moment.'" 
The p1aintifI"s exception to this must be sustained. There was other 
evidence for the plaintiff that his injury was permanent. I t  was error 
to take the doctor's opinion as conclusive. I t  was error to hold that 
there was a presumption that all the injury was ended. I t  mas also 
error to charge that the inquiry as to damages could not extend to the 
future, but should be limited to the damages sustained up to the trial. 

The true rule is, that where the plaintifi has been inj~xred by 
the negligent conduct of the defendant, he is entitled to recover (163) 
damages for past and prospective loss, resulting from the defend- 
ant's wrongful and negligent act; and this may embrace indemnity for 
actual expense incurred in nursing, medical attention, loss of time, loss 
from inability to perform mental or physical labor, and of capacity to 
earn money; and for  actual suffering of body and mind, which are the 
immediate and necessary consequences of his injury. Wallace v. R. R., 
104 N. C., 442; Hamley v. R. R., 115 N. C., 611; 3 Sutherland on 
Damages, 261 (1st Ed.) ; Buras v. R. R., 125 N. C., 309. 

These errors affect only the issue as to damages and in  no wise relate 
to the findings upon the other issues. I n  such cases, the court, in its 
discretion, usually grants a new trial only upon the issue as to damages. 
The practice is thus stated in Hall c. Hall, 131 N. C., 186 ( '  in a case 
in  which the issues were not as severable and distinct as an issue as 
to damage usually is from the issues determining liability) : "It is in 
the power of the Superior Court to grant a new trial ontone or more 
of several issues and to let the verdict on the other stand (Benton v. 
Collins, 125 N. C., 90; 47 L. R. A, 33, and a list of cases there cited), 
but this is i n  the discretion of the court and not a right of the party 
(Xathan v. R. R., 118 N. C., 1070)) and it must clearly appear that the 
matter involved is entirely distinct and separate from the matters in- 
volved in  the other issues, and that the new trial can be had without dan- 
ger of complications with other matters." When such is the condition, 
the almost uniform practice in this court also is, in  its discretion, to 
restrict the new trial to the issue or issues affected by the error. See 
Strother v. R. R., 123 N. C., 199, and numerous cases there cited. To 
same effect, Gray v. Little, 126 N .  C., 385; Willm'e v. R. R., 128 N. C., 
114; and many other cases since. 
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This is especially a case in  which the new trial should be lim- 
(164) ited to the issue as to damages, for the defendant excepted and 

appealed, and on examination of his exceptions we found no error 
as  to the other issues. We grant a new trial on the only issue brought 
u p  for review by plaintiff's appeal. 

Partial new trial. 

Cited: Mwdock v. R. R., 159 N. C., 132; Young v. F ibe r  Co., ibid., 
382; Ridge v. R. R., 167 N. C., 528; Lloyd v. R. R., 168 N.  C., 648. 

S. W. CROMER ET AL. V. C. C. SELF. 

(Filed 19 November, 1908.) 

Exemptions-Fugitive From Justice-Evidence-Animus Revertendi. 
One who is a fugitive from justice, though leaving his family here, who 

cannot be found in the State and whose whereabouts are  unknown, and 
the object of whose absence is to  avoid serving a criminal sentence 
imposed by our courts, is not a resident of the State within the meaning 
of Art. 10, sec. 1, of our Constitution, and not entitled to his exemptions 
here in the absence of evidence or finding on the question of his animus 
reuertendi. 

ACTION heard on appeal from a justice of the peace by Jones, J., upon 
facts agreed, at  September Term, 1908, of FORSYTH. 

The plaintiffs as creditors of the defendant sued out writs of attach- 
ment, which were levied upon personal property belonging to the defend- 
ant  in the city of Winston, under five hundred dollars in value. 

There were several causes of a like nature pending which were coh- 
solidated with this. The defendant, through his attorney, moved to 
vacate the attachments upon the ground that he was not a nonresident, 
and that he was entitled to his personal property exemption. 

Defendant appealed. 

Watson, Buxto.~ d Watson for plaintifs. 
Louis M.  Swim& for defendant. 

(165) BROWN, J. On appeal to this Court the defendant assigned 
error as follows: 

1. That his Honor erred, in that he failed to dismiss the warrant 
of attachment, issued in  this cause, on the ground that the defend- 
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ant, at  the time of issuing the said warrant, was not a nonresident, and 
that the property was not subject to attachment. 

.2. For that his Honor erred in  holding that the defendant was not 
entitled to his personal property exemptions of $500 out of the property 
attached. 

I t  appears from the facts agreed that the defendant had been a resi- 
dent of the State of North Carolina all his life up to the date of his 
leaving, and was a merchant in  the city of Winston, N. C., for many 
years; that at  July Term, 1907, of the Superior Court of Forsyth 
county, he was convicted of fornication and adultery and sentenced to 
twelve months on the county roads and, at  the same term of court, an 
indictment was returned by the grand jury for larceny; that immedi- 
ately after the term of court in  which the defendant was convicted and 
s a i i  indictment was found, defendant offered to sell his property to 
Cromer Bros. Co., stating that he would have to leave the State; that 
immediately thereafter defendant fled the State to avoid the conse- 
quences of sentence and indictment, and mas absent at  the time the war- 
rants of attachment were issued, and is now absent, and his whereabouts 
is unknown; that the summons in  each of these actions was returned by 
the constable, endorsed "not to be found in  Forsyth County"; that the 
defendant's wife and children are now living in  Winston, N. C., and 
have been living in said city all the time; that prior to the sale the 
defendant Self, through his counsel, demanded his personal property 
exemptions out of the property levied on, but the constable refused to 
allot same, but sold all the property, contending that the defendant was 
not entitled to personal property exemptions, but was a nonresident of 
the State. 

The only question presented by the assignments of error relates (166) 
to the status of the defendant. Upon the facts agreed is he, 
within the spirit and meaning of the Constitution, a resident of this 
State? I s  he entitled to have his personal property exemption set apart 
i n  the fund from the sale of the goods? 

The counsel for the defendant contends that the question presented 
has been heretofore decided adversely to the plaintiffs in the case of 
Chitty v. Chitty, 118 N. C., 647. I t  is true in  that case a question 
somewhat similar was considered by the Court, but the Court was divided 
and the views of the dissenting justice are set forth strongly and with 
much weight of authority. But  we are not called upon to determine 
how much weight we will give the case as a precedent in  determining 
this, for the facts are essentially different. I n  the Chitty case i t  is 
found as a fact that the plaintiff, who claimed his homestead, temporar- 
ily absented himself to avoid service of a warrant "with the intention of 
returning as soon as the case against him should be thrown out of 
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court7'; "that the plaintiff spent his time i n  visiting relatives in  various 
States intending to return," etc. 

Thus we see that in  the Chitty case a most important fact is found in  
the claimant's favor, and that is the animus reverteadi. "A man retains 
his domicile if he leaves it animo revertendi." 4 Blackstone, 2 2 5 ;  2 
Russell on Crimes, 18; 3 Rawle, 312. 

I n  this case there is not only no such finding, but the facts fully jus- 
tify the conclusion that the defendant fled the State with no intention 
to return and serve the sentence which the law has imposed upon him. 
There is no finding that he is temporarily absent visiting relatives but, 
on the contrary, it is admitted that his whereabouts is unknown. 

Assuming that he may be technically a citizen of the State, he is not 
a resident within the meaning of Art. 10, sec. 1, of the Constitution, and 

only a resident can claim the benefit of our exemption laws. The 
(167) defendant is not temporarily absent to avoid service of process. 

From the time of his escape, after sentence pronounced condemn- 
ing him to an ignominious punishment, he has been a fugitive from jus- 
tice, for that alone can save him from the vengeance of the law. The 
motive that led to his flight will induce him to continue his residence 
beyond the confines of the State indefinitely, for in no other way can he 
avoid the punishment due to his crime. 

H e  has left the State to escape the consequences of his crime and 
stands in  the attitude of defiance to her power. I t  is not for such that 
our benevolent exemption laws were made. The fact that his family 
may continue to reside within the State, and that his domicile may be 
technically here until he acquires another elsewhere, is not enough under 
the circumstances to render him a resident of this State, for a person 
may have his domicile in this State and be at  the same time a resident of 
another. I n  re Thompson, 1 Wend., N .  Y., 43; Frost v. Brisbin, 19 
Wend., 11; Hugyart v.-Norgn7z, 1 Seld., N .  Y., 423. 

The identical question presented on this appeal was decided by the 
Supreme Court of New York in  Mayor v. Genet, 11 Supreme Court 
Reports (4  TIun, 487), 63 N. Y., 646, in  an  opinion which fully sus- 
tains the view we take. 

There are a number of authorities cited i n  the dissenting opinion of 
Clark, J., in the Chitty case which fully accord with our judgment in 
this. 

Affirmed. 
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BROCK 13. R. R.; BAILEY v. R. R. 

(168) 
H. H. BECK, ,~DMISISTRATOR, v. SOUTHERN RAILWAY COMPANY. 

(Filed 19 November, 1908.) 

Contributory Negligence-Evidence Conclusive. 
When it appears that plaintiff's intestate was injured by attempting 

to go between two cars of defendant's train, chained together on a live 
track in constant use, and that he could easily have walked around the 
train by going from seventy to ninety feet and have avoided the injury, 
his act constitutes contributory negligence which bars recovery by his 
administrator. 

ACTION tried before Cozcncill, J., and a jury, at  February Term, 1908, 
of ROWAN. Defendant appealed. 

R. Lee W r i g h t  and Y. 8. Cndton fos p la in t i f .  
L i n n  & L i n n  for defendant. 

PER CURISM: When this case was before this Court at the last term 
the judgment of nonsuit was set aside, and a new trial was ordered. 

On this second trial the evidence relating to the conduct of the intes- 
tate as bearing upon the issue of contributory negligence is much clearer 
and stronger. 

I t  now appears not only from the evidence offered by the defendant, 
but also plainly from the evidence of the plaintiff, that the deceased by 
walking from seventy to ninety feet could easily have walked around the 
train of cars and that he had a perfectly safe way to reach his home 
instead of climbing between the two cars chained together on the live 
track in constant use. Upon all the evidence as presented on the second 
trial we are of opinion that the deceased was guilty of contributory neg- 
ligence, and that the motion to nonsuit should have been granted. 

Reversed. 

Cited:  B a k e r  a. R. R., 150 N. C., 566; Edge v. R. R., 153 N. C., 214,. 
221; L e G w i n  a. R. R., 170 N. C., 361. 

(169) 
GATTIE A. BAILEY, ADMINI~TRATRIX. v. NORTH CAROLINA RAILROAD 

COMPANY. 

(Filed 19 Norember, 1908.) 

1.  Railroads-Duty t o  Employees-Trespassers. 
A railroad company does not owe the same duty to one who has sur- 

reptitiously climbed, in the night, upon the tender of its switching engine, 
123 
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BAILEY 2). R. R. 

being used around its extensive and dangerous railroad yards at  its 
station, as it does to its employees; and no invitation to do such an act 
can be implied from such conditions and surroundings. 

2. Railroads-Wanton Negligence-Evidence-Insufficient. 
Mere forgetfulness, whatever the consequence, does not constitute a 

willful or wanton neglect of duty; for the words imply that the act was 
knowingly and purposely done. Therefore, mBen the evidence does not 
disclose that leaving a switch open, which caused the injury, was know- 
ingly done, or done in utter disregard of the consequences, it is not suffi- 
cient to sustain a verdict for damages found to be occasioned by "wanton 
negligence" on the part of the railroad company, or its employees. 

3. Pleadings-Allegations-Proof-Evidence. 
Allegations of the complaint sufficient to sustain a verdict of damages 

for wanton negligence are ineffectual when not sustained by the proof. 

ACTION tried before Moore, J., and a jury, a t  February Term, 1908, 
of GUI~FORD. 

The action was brought by plaintiff as administratrix of her son, 
' W. L. Bailey, for damages for the death of intestate, alleging that the 

same was caused by the willful negligence of the defendant's lessee, the 
Southern Railway. 
' The Court submitted these issues: 
1. Was the plaintiff's intestate injured and killed by the wanton neg- . ligence of the defendant's lessee? Answer: Yes. 
2. What damage, if any, has plaintiff sustained? Answer: $7,000. 

At the conclusion of the evidence the defendant moved to non- 
(170) suit. Motion denied. Defendant excepted. From the judgment 

rendered the defendant appealed. 
The facts are stated in the opinion of the Court. 

Stedman & Coolee for plainti f .  
Wilson & Ferguson for defendant. 

BROWN, J. The lessee of the defendant operates certain large switch- 
ing yards near Greensboro, called the Pomona yards, in  which are laid 
a number of parallel tracks upon which are constantly running the 
switch engines, transfer trains and the other trains of the company. 

Two of these tracks are known as the main line tracks, one for south- 
bound and the other for northbound trains. 

There is a crossover switch used by trains when necessary i n  crossing 
from one main line track to the other. 

The plaintiff's intestate was on switch engine No. 1688 on the night 
of 11 February, 1906, and was killed in a collision near this switch in  
the Pomona yards with train No. 34, a northbound passenger train. 
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The evidence offered in  the case, except one rule of the company, was 
introduced by plaintiff. 

All the evidence bearing on this unfortunate disaster is that of C. T. 
Malcolm, a brakeman and a survivor of the crew of the wrecked switch 
engine, who testifies, substantially, as follows : 

"I was working on the yard at  Greensboro on 11 February, 1906. 
Was on engine No. 1688, a switch engine. I was a t  the yard about the 
time, or just before, train No. 34 was due from the south, and went with 
the engine to the coal chute after water. There are parallel tracks in 
the yard, southbound track and northbound track; all trains going from 
Greensboro to Charlotte go on the southbound and all trains coming to 
Greensboro from Charlotte, on northbound. The track that lies nearest 
south is the northbound track; the track that lies nearest north, is the 
southbound. Engineer Sellers, Conductor Newman, Gary Saun- 
ders and myself were on the switch engine. As we were going (171) 
down to get water, we saw another train going up toward the 
yard; a transfer crew was standing on southbound main line when we 
came out of the new yard; that transfer train had somewhere between 
twenty-five and fifty cars. The engine was shoving the cars. The 
engineer of the train was Mr. Allred, and the brakemen were Will Logan 
and C. T. Welker. When an engine is proceeding backwards through a 
switch, the rear man opens i t ;  the one next to the engine is supposed to 
close it. C. T. Welker was the front brakeman on this train. 

"After we had gotten water, I first saw the deceased, W. L. Bailey, 
when we were about two-thirds of the way back .to the new yard; he 
came over the back of the tender and sat down on the coal gate of the 
tender. As we got to the switch we could see the headlight of No. 34 
coming toward Greensboro; just ahead of us was the switch. Some- 
where between five and fifteen minutes before we got to the switch, the 
transfer train had backed through there, i t  went across. When No. 34 
got to the place where the switch was, i t  came through the switch, it went 
from the northbound track to the southbound track and there was a 
wreck with the switch engine No. 1688. I had seen W. I;. Bailey just 
before this wreck, from a minute to three minutes before. The last I 
saw of him he was sitting on the coal gate; a gate that holds the coal in  
the tender. He  was laughing and talking with Conductor Newman and 
Fireman Johnson; they are both dead. Henry Sellers, who was on the 
engine, is dead. All killed a t  that wreck. I was in  about thirty feet 
of the engine when the wreck occurred, was going toward the switch. 
I do not know, but the switch must have been open. I saw the switch 
after the collision, somewhere less than fifteen minutes. I think Mr. 
Hinton was with me, Mr. Hinton and all met at  the switch about the 
same time. I t  was open at that time. The lock was found a t  the 
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(172) switch stand. I saw the lock; i t  was not mutilated. I saw Bai- 
ley after the wreck, he was down in the coal; I did not see him 

taken out." 
Upon cross-examination the witness stated that Bailey, the deceased, 

was not a member of the switch engine crew. The first thing he saw 
of W. L. Bailey after they got the water, was when the pipe was thrown 
around and some water was thrown over the back of the tender, and 
the engineer, who was giving the engine water, remarked that he came 
mighty near drowning somebody. After the engine started to the new 
yard and while the engine was going up to the yard, W. L. Bailey 
climbed from back of the tender over on the coal and sat down on the 
coal. No one gave him permission to come on the engine. 

The witness further testifies: "I do not know whether the switch 
was left open or not; I could not say that i t  was left open; I don't know 
whether it was locked at the time the collision occurred or not;  I do not 
know whether the lock was taken out afterwards and laid down there 
or whether i t  was out at  the time of the collision. I do not know who 
left the switch open, if i t  was open. Neither I nor any member of the 
crew of the engine I was on knew anything about i t  being open. I do 
not know whether No. 34, when i t  came in, ran through an open switch 
or from some other reason i t  crossed over." 

The witness further said that the transfer train Welker was on had 
passed over the switch "about fifteen or twenty minutes" before the col- 
lision, and that it was Welker's duty when his train passed to close the 
switch. 

The rules of the company introduced in evidence require that switches 
be kept locked for the main track, except when passing trains to or from 
another track, and also forbids any person to ride on the tenders and 
engines of the conipany, except certain designated employees and offi- 

cials. 
(173) I t  is admitted in  the record that the deceased was not an 

employee of the company. 
1. I t  must be conceded a t  the outset that the company did not owe to 

the deceased the duty i t  owed its employees rightfully on the switching 
engine, for the deceased was wrongfully there, and in violation of the 
company's rules, a copy of which was found in  his possession. 

He  was a trespasser in entering upon the company's switching yards 
and climbing up at  night on the back of a moving tender. He was 
not invited by the crew, and they had no such authority.. Vassor v. R. 
R., 142 N. C., 68; Peterson z.. R. R., 143 N. C., 260. 

Not only did the published rules of the company prohibit such con- 
duct, but the dictates of common prudence forbade it. I n  a railway 
switching yard in which there are numerous tracks in constant use for 
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the purpose of switching cars, making up trains, and the like, and where 
the extremely dangerous character of the place is perfectly manifest to 
all, there can be no implied license to the public to enter. R. R. V. 
Rylee, 87 Ga., 491; JYagne~ v. R. R., 122 Iowa. 

And certainly, for still stronger reasons, there can be no implied 
license to climb up surreptitiously on the company's engines and ten- 
ders and distract the attention of the crew from their exceedingly impor- 
tant duties. 

2. There i a  no evidence that the deceased was killed by any willful or 
wanton negligence of the defendant's lessee, and therefore his Honor 
should have sustained the motion to nonsuit. 

There is evidence tending to prove that the transfer train passed over 
the switch from fifteen to twenty minutes prior to the collision, and that 
i t  was Brakeman Welker's duty to close the switch. Although there 
i s  no positive evidence, it may be inferred from the fact that the switch 
was open that Welker failed to lock it when his train passed over, but 
there is a conspicuous absence of any fact tending to show why 
he failed to lock it. (174) 

So fa r  as the evidence discloses, i t  was the old case of "I for- 
@," which has cost thousands of lives before this sad occurrence took 
place. We have in the books other cases where engineers, conductors 
and switchmen have forgotten their orders and brought disaster to them- 
selves, their passengers and employers. But mere forgetfulness, how- 
ever grievous the consequences, does not constitute a willful or wanton 
neglect of duty. The Indiana Court says, that "to constitute a willful 
injury the act which produced it must hare been intentional, and g u s t  
have been done under such circunistances as evinced a reckless disregard 
for the safety of others, and a willingness to inflict the injury com- 
plained of." R. R. v. Bmjan, 107 Ind., 51. To same effect is R. R. 
v. Murpl~y, 9 Bush., 528; R. R. v. Pilburn, 6 Bush., 574; Bridge Asso. 
v. Loomis, 20 111.) 236 ; Beach on Neg., see. 64. 

The term "wanton negligence" (whether correctly joined it is needless 
to discuss), always implies something more than a negligent act. This 
Court has said that the word "wanton" implies turpitude, and that the 
act is committed or omitted of willful, wicked purpose; that the term 
"willfully" implies that the act is done knowingly and of stubborn pur- 
pose, but not of malice. 8. v. &fassey, 97 N. C., 468; S. v. Brigman, 
94 N .  C., 888. 

Judge Thompson says: "The true conception of wiI1fuI negligence 
involves a deliberate purpose not to discharge some duty necessary to the 
safety of the person or property of another, which duty the person owing 
i t  has assumed by contract or which is imposed on the person by opera- 
tion of law. 
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"Willful or intentional negligence is something distinct from mere 
carelessness and inattention, however gross. 

"We still have two kinds of negligence, the one consisting of careless- 
ness and inattention whereby another is injured in  his person or prop- 

erty, and the other consisting of a willful and intentional failure 
(175) or neglect to perform a duty assumed by contract or imposed by 

operation of law for the promotion of the safety of the person 
or property of another.'' Thompson on Neg. (2  Ed.), see. 20, et seq. 

I t  was held in Bowlin v. R. R., 18 A. & E. R. R. cases (N. S.), 735 to 
749, that a trespasser could not recover for an injury alleged to have 
been caused by the wanton negligence of the railroad through its con- 
ductor, "unless the misconduct of the trainman was of that degree nec- 
essarv to render the fact that the deceased was a willful tres~asser im- 
material, that is, unless his conduct was such as to evince an intention 
to injure the deceased or such an utter disregard of the consequences 
of his act as to indicate that willingness to injure him, which is equiva- 
lent in  respect to legal damages to intent to procure the result." 

The fact that the complaint charges that the act or omission imputed - 
to Welker was willfully, recklessly as well as wantonly done, does not 
help the plaintiff, even if such words were all used in  the issue. 

The word "recklessly," when used conjunctively with wantonly, al- 
ways means something more than negligently; the two words thus con- 
joined can never import less than such conscious disregard of or an  
indifference to the probable consequences of the act to which they refer 
as is the legal equivalent of willful misconduct and intentional wrong. 
R. R. v. Robinson, 19 A. & E. R. R. Cases. (N. S.). 357. , .. , , 

The plaintiff must do more than characterize the alleged omission of 
duty upon the part of Welker in  her complaint. She must offer evi- 
dence tending to,give i t  the character she imputes to it. 

There is no evidence of a deliberate or willful purpose on the part of 
any employee of the defendant's lessee to injure plaintiff's intestate, or 

of a willful or conscious indifference to consequences whereby 
(176) plaintiff's intestate was killed; there is no evidence that Welker 

knew that engine No. 1688 was standing on the southbound track 
near the syitch, or that the intestate was on i t ;  on the, contrary, i t  ap- 
pears that the switch engine passed the transfer train while on its way to 
Greensboro for water, and the transfer train had passed through the 
crossover switch before said engine returned to the switch. There is no 
evidence that Welker or anv of the crew of the transfer train knew that 
train 34 was coming in on the northbound track shortly thereafter; the 
only evidence that the switch was left open is that it was found open fif- 
teen minutes after the wreck, and there were from five to fifteen minutes 
between the time the transfer train passed through the switch until the 
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wreck, so t h a t  t h e  switch was found  open f r o m  twenty to thirty minutes 
a f te r  the  t ransfer  t r a i n  h a d  gone through. 

Conceding t h a t  Welker  lef t  t h e  switch open, th i s  evidence does not 
a t  a l l  negative the  f a c t  t h a t  it was  mere forgetfulness o r  a.careless mis- 
take hav ing  n o  e ~ i l  in ten t  o r  purpose, nor  a n y  consciousness of probable 
injury.  

T h e  court  below erred i n  refusing the  motion t o  nonsuit.  
Reversed. 

HOKE, J., concurs i n  result. 

Cited: Muse v. R. R., post, 446; Fortune 71. R. R., I50 N. C., 698; 
Vaden v. R. R., ibid. ,  701; Reeves v. R. R., 151 N. C., 320; M o n ~ o e  v. 
R. R., i b i d ,  376; Ferrell v. R. R., 172 X. C., 688; Money v. Hotel Co., 
174 N. C., 512. 

E. H. WADE, BY HIS NEXT FRIEND. A. T. MOORE, V. McIIE~LN 
CONTRACTING COMPANY. 

(Filed 19 November, 1908.) 

1. Pleadings-Admissions-Evidence. 
I t  is competent for one party to put in evidence a portion of the plead- 

ings of the other containing an allegation or admission of a distinct or 
separate fact relevant to the inquiry, though it is only a part of the entire 
paragraph, without introducing qualifying or explanatory matter inserted 
by way of defense, which does not modify or alter the facts alleged. 

2. Defenses-Fellow Servant Act-Railroads. 
The defense that the injury complained of resulted from the negligent 

act of a fellow serrant is still available, except in its application to a 
railroad company; for, by express terms, the statute known as  the "Fel- 
low Servant Act," by which this defense was withdrawn, is confined in 
its operation to railroad companies. 

3. Master and Servant-Negligence-Fellow Servant-Vice Principal- 
Respondeat Superior. 

When a n  order negligently given by a vice principal, present a t  the 
time and directing the work, obediently carried out by one fellow servant, 
immediately caused the injury to the other one, the negligence is imputed 
to the principal, and a prayer for instruction is  properly refused, to the 
effect, that  if the plaintiff was injured, under such circumstances, by 
the misconduct of a co-employee, he could not recover. 

4. Master and Servant-Negligence of Fellow Servant-Recovery. 
I n  an action by a n  employee to recover damages for personal injury 

alleged to have arisen from a negligent act, if the negligence of the 
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employer and a fellow employee concurs in producing the injury, the 
injured employee can'recover of either, if he himself is free from blame. 

5. Same-Evidence-Nonsuit. 
The plaintiff, nineteen years of age, was employed chiefly to keep the 

books of defendant company. The vice principal of defendant, who was 
directing the work, called plaintiff to assist in raising a pile driver by 
helping to work some jackscrews, placed for the purpose. There was 
evidence tending to show that the injury complained of was caused by 
the jackscrew being insecurely placed and certain timbers used in connec- 
tion with them insecurely fastened, and in consequence of an ill-consid- 
ered and negligent order, given by the vice principal: Held, there was 
sufficient evidence of negligence to be submitted to the jury, and a 
motion as of nonsuit upon the evidence was properly refused. 

ACTION, tried before W. R. Allen, J., and a jury, at Spring Term, 
1908, of CARTERET, to recover damages for personal injuries, caused by 

alleged negligence of defendant company. 
(178) There was evidence to show that plaintiff, nineteen years of 

age, employed chiefly to keep the books of defendant company, 
and do other work, was called upon by Mr. Crow, who was directing the 
work at  the time for defendant company, to assist in raising a pile- 
driver, and this by working some jackscrews a few feet apart, and 
placed under two heavy pieces of timber, twenty-four feet in length, one 
end of the pieces being a foot or so under the object and the other ends 
being raised something like ten feet from the ground. 

There was further testimony tending to show, that said Crow stood 
towards plaintiff, and other hands there employed, as vice principal of 
defendant company, and that he was present at  the time, exercising per- 
sonal supervision of the work, and giving immediate directions concern- 
ing i t  ; that the jackscrews were improperly placed and the timber inse- 
curely fastened, and that, by reason of these facts and of an ill considered 
and negligent order on the part of Crow, one of the pieces of timber 
became loose, the elevated end swinging around striking plaintiff and 
inflicting the injuries complained of. 

I n  the presentation of plaintiff's case, he was allowed, over defend- 
ant's objection, to put in a clause from defendant's answer by way of 
admission to the effect, ('that plaintiff in  discharge of the duties of his 
employment, under the direction of J. M. Crow, foreman, was working 
with one Charles Bennett." The exception being made on the ground 
"that a part of the section could not be admitted without the whole." 

On issues submitted, the jury rendered the following verdict: 
(179) 1. Was plaintiff injured by the negligence of the defendant, 

as alleged in  the complaint ? Answer : Yes. 
2. Was plaintiff guilty of contributory negligence? Answer: No. 
3. What damages, if any, is plaintiff entitled to yecover therefor? 

Answer : $720. 
130 



N. C.] FALL TERM, 1908. 

There was judgment on the verdict for plaintiff, and defendant ex- 
cepted and appealed. 

Simmons, Ward & Allen and D. L. Ward for plainti f .  
Moore & Dunn  for defendant. 

HOKE, J., after stating the case: I n  Sawyer v. R. R., 145 N. C., 24, 
the approved rule in  reference to the admission of excerpts from plead- 
ings by way of admission, is stated as follows: 

"It is competent for the plaintiff to put in  evidence a portion of the 
answer containing an allegation or admission of a distinct or separate 
fact relevant to the inquiry, though i t  is only a part of an entire para- 
graph, without introducing qualifying or explanatory matter, inserted 
by way of defense, which does not modify or alter the fact alleged." 
And its correct application here sustains the ruling of the judge admit- 
ting the excerpts from the answer offered by the plaintiff. 

I t  was further contended by defendant, that as the statute, known as 
the Fellow Servant Act, is confined in its operation to railroads, the 
defense which arises under certain circumstances by reason of the neg- 
ligence of a fellow servant, is available to defendant. The position is 
correct so fa r  as relates to the statute in  question. I n  express terms, 
the act is restricted to railroads and their employees, but the facts of 
the case do not require or permit the application of the doctrine referred 
to, for the evidence is to the effect that J. M. Crow, who held the posi- 
tion of vice principal towards the plaintiff and other employ- 
ees, was present, exercising personal supervision of the work in (180) 
which these hands were employed, and that he gave the order 
which immediately caused the injury. The physical act may have 
been that of Bennett, the coemployee, but the order was given by Crow, 
the vice principal, and, if it was negligently given, the result is imput- 
able to defendant, for there is no suggestion or claim that Bennett acted 
in  disobedience of Crow's order, or that he failed to carry i t  out. And, 
if i t  were otherwise, if the evidence tended to show that the plaintiff's 
injury resulted as the proximate consequence of negligence on the part 
of Crow, the vice principal, and that a negligent act of Bennett, the 
coemployee of plaintiff, concurred in  bringing i t  about, in that event, 
defendant would be responsible. For it is recognized doctrine that if 
the negligence of the employer and a fellow employee concurs in  produc- 
ing an injury, the injured employee can recover of either if he himself 
is free from blame. 

As stated in  12 A. & E. (2  Ed.), p. 905: "A master is liable for an 
injury to his servant, caused by the concurrent negligence of' himself 
and a fellow servant, but which would not have happened had the master 
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performed his duty. And i t  is only when the negligence of the fellow 
servant is the whole cause of the injury that the master is excused." 

The court, therefore, made a correct ruling in  refusing to give de- 
fendant's prayer for instructions to the effect, "that if plaintiff was 
injured by the misconduct of a coemployee, he could not recover." And 
the defendant's motion to nonsuit was also properly overruled. There 
was evidence tending to show negligence on the part  of the defendant, 
both in  the means provided for the work, and the method and manner of 
conducting it, and the facts presented required that the cause should be 
submitted to the jury. 

No error. 

Cited: B lev im  v. Cotton. Hills, 150 N. C., 500; Hipp v. Fiber Co., 
152 N.  C., 748; BeaZ v. Fiber Co., 154 N. C., 157; Russ v. Harper, 156 
N .  C., 448; d m m o n s  v. Mfg.  Co., 165 N. C., 452; Stee1e.v. Grant, 166 
N .  C., 642; Ridge v. R .  R., 167 N. C., 525; Grigory v. Oil Co., 169 
AT. C., 456; H o w a d  v.  Oil Co., 174 N. C., 653. 

(181) 
W. R. KUKER v. H. N. SNOW 

(Filed 19 November, 1908.) 

Contracts-Options-Rights of Parties. 
Defendant contracted with N. Bros. to give them an option on his 

stock, in an incorporated company, with the privilege of buying a t  any 
time within three years. He afterwards placed the stock in the hands 
of a trustee for the purpose of securing the performance of a contract 
made with I<. with direction to sell to  "some parties agreeable to  N. 
Bros." I n  an action by K. against defendant, and the trustee, to compel 
the latter to sell the stock, X. Bros. were made parties defendant and 
asserted their rights under the option contract: Held, that  an order to 
sell the stock should not have been made until the rights of N. Bros. 
had been passed upon. K. and the trustee took the stack subject to the 
rights of N. Bros. 

ACTION heard by Webb, J., at March Term, 1908, of DURHAM. 
The plaintiff alleged that, on 21 February, 1907, he entered into a 

contract, in writing, with defendant H. N. Snow, which he set out in the 
complaint. He contracted to sell to defendant Snow ninety-one shares 
of the capital stock of the Durham Iron Works Company, of the par 
value of $9,100, "for the following price, to wit: thirty-five hundred 
dollars in  cash and sixty shares of the capital stock of the Durham Book 
and Stationery Company of the par value of $3,000. . . . I t  is 
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mutually agreed between the parties hereto, that said H. N. Snow shall 
deliver said $3,000 of the capital stock in said Durham Book and Sta- 
tionery Company to W. B. Guthrie, Esq., to be held by him and sold 
for the benefit of said Kuker, to some party or parties agreeable to New- 
some Bros., and the said Snow agrees, on his part, that the said stock 
shall net Kuker $3,000 i n  cash. I t  is further agreed by the parties 
hereto, that this agreement shall be perfected and carried out in  every 
detail, within six days from this date." Pursuant to said contract, 
plaintiff delivered to defendant Snow the shares of stock in the Durham 
Iron Works, and Snow paid plaintiff $3,500 cash. H e  also de- 
livered to Mr. Guthrie $3,000, par value, of stock in the Durham' (182) 
Book and Stationery Company. Although more than ninety days 
have elapsed since said agreement was made, said Guthrie "has failed 
and refused to sell said stock and pay the amount received to plaintiff, 
although demand has been made upon both defendants Snow and Guthrie 
to carry out the terms of said contract. Plaintiff demands judgment 
against Snow for $3,000 and interest, and against Guthrie that he sell 
said stock and apply the proceeds to the payment of the judgment against 
Snow. At the January Term, 1908, the court made an order that notice 
issue to Newsome Bros. to appear, and show cause why they should not 
be made parties and be bound by the judgment in  this cause. No excep- 
tion was made to this order, and it does not appear a t  whose instance i t  
was made. Notice having been served, they were made parties defendant. 
The defendants Snow and Guthrie filed an answer admitting the execu- 
tion of the contract and the delivery of the stock to Guthrie in accord- 
ance therewith. For a defense, they alleged that, some time prior to the 
execution of the contract, defendant Snow had sold to Newsome Bros. a 
controlling interest in  the Durham Book and Stationery Company, re- 
taining $3,000 of the stock; that he entered into a written contract with 
said parties, whereby he agreed that said Newsome Bros. "are to have 
the privilege of purchasing the said sixty shares of stock now held, or 
any stock which may hereafter be acquired, or which may now be 
retained by said H. N. Snow and H. N. Snow, Jr., and Mrs. H. N. Snow 
in the aforesaid company, at  any time within the next three years if 
they may so desire, upon the payment to said H. N. Snow, H. N. Snow, 
Jr., and Mrs. H. N. Snow, of the par value of said stock7' (this agree- 
ment is dated 3 January, 1907) ; that at  the time defendant Snow 
entered into the contract with plaintiff, he advised and informed him 
personally of the contract with Newsome Bros., in regard to 
the sale of said stock, and that he told him if he, plaintiff, took (183) 
said stock, he would do so subject to the said prior option con- 
tract, to all of which plaintiff then and there assented; that Newsome 
Bros. have never waived their option, nor have they assented that said 
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stock should be sold to any other person. Defendants say that they are 
ready and willing to carry out the contract, so far as they may be able, 
i n  a lawful way, to do so. They ask to be protected and saved harmless 
on account of the prior option contract. 

Newsome Bros., in  accordance with the notice served on them, came 
in  and filed an answer, setting up the contract referred to in  the answer 
of Snow and Guthrie. They allege that they have not waived their 
rights under said contract, but, on the contrary, assert them by claim- 
ing the right to buy said stock a t  any time within three years from 3 
January, 1907. Plaintiffs replied to the new matter set up in  the answer 
of defe'ndants Snow and Guthrie, denying all knowledge of the contract 
with Newsome Bros., and alleging that they are not parties thereto nor 
affected thereby. 

His  Honor rendered judgment upon the pleadings, that defendant 
Guthrie sell the stock deposited with him, pursuant to the terms of the 
contract between plaintiff and defendant Snow, of 21 February, 1907; 
that he advertise the sale for thirty days and make report of the price, 
etc., to the next term of the court; that the cause be retained for further 
orders. To this judgment defendants excepted and appealed. 

iKann&g & Po ushee for p la in t i f .  
Guthrie  d? Guthrie  and B. 0. Everet t  for. defendant. 

CONNOR, J., after stating the facts: The appeal presents the question 
whether, in  the light of the pleadings, his Honor was correct in render- 
ing the judgment set out in the record. For  the purpose of disposing of 
this question, the allegations in  the answers must be taken as true. So 
taken, they present a peculiar series of contracts on the part of defend- 

ant Snow. He  enters into the contract with Newsome Bros. on 
(184) 3 January, 1907, giving them an option on the stock, at  par, for 

three years. On 21 February, 1907, he enters into a contract with 
plaintiff, placing the stock in  the hands of Mr. Guthrie to sell in six 
days, "to some party or parties agreeable to Newsome Bros." We can 
not ignore this limitation upon Guthrie's power to sell. I f  nothing else 
appeared, before plaintif7 could enforce a sale he would have to allege 
and prove that Guthrie had failed or refused to make an effort to make 
a sale to '(parties agreeable lo Ne~vsome Bros." The limitation put 
Guthrie upon notice that, in some way, Newsome Bros. were entitled to 
be consulted in finding a purchaser or, at least, that the person who 
purchased should be agreeable to them; otherwise the language, in that 
respect, has no significance. I f  he should disregard the limitation upon 
his power to sell, he might incur liability either to Newsome Bros. or, if 
they had a prior right to the stock, to the purchaser. Of course, he could 
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not arbitrarily refuse to act in the premises. I t  is true that plaintiff 
alleges that he has demanded of Guthrie to sell the stock, but he does 
not allege that a sale can be made, in  accordance with the terms of the 
contract, to some person agreeable to Newsome Bros. This, however, is 
not all that appears. I t  is alleged in the answer that Newsome Bros. 
have the right to purchase the stock, at  par, a t  any time within three 
years, and that plaintiff had notice of this right and made the contract 
subject to Newsome Bros.' option. This allegation is denied by plaintiff. 
Before any order of sale is made or final judgment rendered, this issue 
of fact should be settled by the jury. 

We forbear discusiing the question respecting the right of Newsome 
Bros. to demand specific performance of the contract with Snow, and ta  
that end to enjoin the sale until the expiration of their option; also, 
whether a purchaser from Snow or from Guthrie, trustee, would take the 
stock subject to Newsome Bros.' rights. I n  the light of Snow's 
guaranty that the stock shall bring par value when sold, and that (185) 
he will make good any deficiency to the extent of $3,000, i t  is 
difficult to see how he is interested in delaying a sale. I n  any event, he 
is liable to plaintiff for $3,000, the only question being whether he can, 
if he can make good his allegation, postpone the sale for three years, or 
until Newsome Bros. see fit to close their option either by taking the 
stock at  par, or surrendering their claim $0 it. The judgment of his 
Honor must be set aside and a new trial had, to the end that the con- 
troverted matters may be settled. 

New trial. 

LOUISE B. SMITH v. SUSAN E. MOORE. 

(Filed 19 November, 1908.) 

1. Deeds and conveyances-~raud-~ransactions With Deceased Persons- 
Place of Signing-Harmless Error. 

When there is no controversy as to the fact, and it is immaterial to the 
issue and nonprejudicial, where the deceased was when he signed a deed, 
in an action attacking its validity for fraud, admission of evidence that 
it was signed in bed is not reversible error, upon the ground that the 
testimony concerned a transaction between the witness and the deceased. 

2. Deeds and Conveyances-Evidence-Declarations Explanatory of Posses- 
sion-Res Gestae. 

While the issue of fraud is one to be passed upon by the jury, in an 
action wherein the validity of a deed is attacked on that ground, declara- 
tions that the deed was procured by fraud, when qualifying and explain- 
ing the possession and &ade by $he party in possession of the lands 
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claiming them a s  his own a t  the time demand therefor was made, are  
competent a s  a part  of the res gestne, the fact of possession, though 
incompetent as  evidence of the alleged fraudulent fact, or as  an opinion 
of how the deed was obtained. 

3. Appeal and Error-Brief-Exceptions Abandoned. 
An exception appearing of record but not referred to  in the appellant's 

brief, is regarded as  abandoned on appeal. 

4. Evidence, Hearsay-Exceptions to Rule-Requisites. 
Parties relying upon a n  exception to the rule that hearsay evidence is 

inadmissible, must show affirmatively the existence of all facts necessary 
to bring the secondary evidence clearly within the' exception. 

5. Same-Evidence. 
I n  order for a party to introduce in evidence stenographer's notes of 

the testimony of a witness taken at  a former trial, i t  is incumbent on 
him to show the facts, upon which he relies, as to his being unable to 
procure the attendance of the witness, or have his deposition taken; and 
a doctor's certificate, merely to the effect that the witness is too unwell 
to attend the trial, without having shown previous notice to the opposing 
party, or without making it  appear that the sickness is of a permanent 
character, is insufficient to bring the evidence within the exception to the 
general rule that hearsay evidence is  inadmissible. 

6. Principal and Agent-Deeds and Conveyances-Delivery-Possession- 
Registration-Fraud. 

A deed made by an ageni, having general control or.supervision of his 
principal's property, to his principal, found in the agent's safe after his 
death, unregistered, but among other papers, moneys, etc., of the prin- 
cipal, without other proof of constructive or actual possession of the 
principal, would not be a valid delivery, when there was no special 
authority to the agent to accept the deed in behalf of the principal; and 
the failure to  register was a circumstance to  be considered by the jury 
upon the question of fraud. 

7. Principal and Agent, Transactions Between-Fraud-Presumption- 
Burden of Proof. 

When one is the general agent of another, who relies .upon him as a 
friend and adviser, and has entire management of his affairs, a presump- 
tion of fraud, as  a matter of law, arises from a transaction between them 
wherein the agent is benefited, and the burden of proof is upon the agent 
to show by the greater weight of the evidence, when the transaction is 
disputed, that i t  was open, fair  and honest. 

(186) ACTION tr ied before Neal, J., a n d  a jury, a t  F a l l  Term,  1908, 
of NEW HANOVER. 

T h i s  cause h a s  been before the  Cour t  i n  two appeals and  wil l  be found  
reported i n  142 N. C., 277, a n d  145  N. C., 269. O n  both appeals t h e  
Cour t  granted a new t r ia l  f o r  e r ror  i n  the conduct of the  t r i a l  a n d  
f o r m  of the verdict. T h e  subject-matter of t h e  litigation i s  set f o r t h  
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in  the appeal, reported in 142 N. C., 277, rendering i t  unneces- (187) 
sary to repeat i t  at  this time. Reference may be had to the state- 
ment made by Mr. J z ~ ~ t i c e  Walker, 142 N.  C., 277. The cause was 
brought to trial for the third time before X e d ,  J., and a jury, when 
a verdict was rendered for plaintiff. Several exceptions were taken to 
his Honor's rulings upon the admission and rejection of testimony, and 
to instructions to the jury. Those not abandoned i n  the brief are re- 
ferred to in  the opinion. 

From a judgment upon the verdict the defendants appealed. 

John D. Bellamy for pla;i.ntiff. 
Bellamy &. Bellamy, Rountree & Carr and H.  McClammy for de- 

f endant. 

CONNOR, J. The issue submitted to the jury upon the pleadings pre- 
sented the question whether the deed executed by plaintiff and her 
mother, Mrs. Mary E. Smith, was procured by fraud. The defendants 
claim the property as the widow and heirs of Roger Moore, the grantee.' 
I t  is conceded that every person present at  the execution of the deed, 
except plaintiff and Alcenia Reed, are dead. Plaintiff was introduced in  
her own behalf, and testified, without objection, that, at  the time she 
executed the deed, she was sick-was very ill with typhoid-pneumonia- 
from February to April, 1885, the date of the deed being 4 March, 
1885. She was asked: "Where were you when you signed the paper?" 
to which she responded, over defendant's objection, "In the bed." De- 
fendants excepted. The ground of the exception is that the testimony 
concerned a transaction between witness and the ancestor of defendants, 
the grantee in  the deed. I t  was, in  regard to the matters in controversy, 
entirely immatgrial whether plaintiff was sitting on a chair or lying on 
a bed when she signed the deed. We do not perceive how the fact could 
throw the slightest light upon the issue or prejudice the defendants. 
While we do not think that the testimony comes within the spirit 
or the language of the statute, Revisal, sec. 1631, as a communi- (188) 
cation or transaction with the deceased grantee, if i t  did we should 
not deem its admission ground for granting a new trial-it is clearly 
nonprejudicial. The witness Alcenia Reed, who was present, testified, 
without objection or contradiction, that plaintiff was "in the bed'' when 
she signed the deed. There was no controversy in regard to the fact. The 
exception can not be sustained. 

After the execution of the deed, plaintiff and her mother continued 
to reside upon the property until the latter died. Plaintiff remained 
there undisturbed by Col. Roger Moore during his life. Some time after 
his death, Henry Moore, sometimes referred to as Roger, one of the 
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children of Col. Roger Uoore, and one of the defendants, went to the 
home of the plaintiff and demanded possession, or that some arrange- 
ment, in  regard to the rent, be made. After testifying in regard to the 
conversation between Henry Moore and herself, plaintiff was asked: 
"What claim did he set up to the property-what did he say to you and 
what did you say to him?" She answered, over defendants' objection, 
"He said he had a deed for the property, and I told him if he had, he got 
i t  by fraud." Defendants excepted. Of course, i t  would not have been 
competent, as substantive evidence, for plaintiff to say that defendants' 
ancestor procured the deed by fraud. That was the very question to be 
decided by the jury. She could not state, either as a fact or as an 
opinion, how the deed was obtained. We do not undersfand that the 
question was asked or permitted to be answered for ally such purpose. 
I t  was clearly competent for her to give her version of the conversation 
between herself and Henry Moore, one of the defendants, when he 
claimed the property and demanded possession. I t  may have been 
proper for his Honor to have stricken the answer from the record. I t  
fvas saying nothing more than she had alleged in  her complaint, and 

could not, in  the light of the instruction given by his Honor, upon 
(189) the issue, have misled the jury. The case was made to depend 

largely upon the presumption of fraud arising out of the relation 
of the parties. His Honor, in view of the opinion of the Court on the 
former appeal, carefully excluded any testimony from plaintiff in  regard 
to the transaction between Col. Roger Moore and herself. No reference 
was made i n  the conversation with Henry Moore to the circumstances 
attending the execution of the deed. I t  is the well settled rule that when 
one is in possession of land, his acts and declarations qualifying and 
explaining such possession, are competent as part of the res gestae, that 
is, the fact of possession. Henry Moore was making cla ia  that he owned 
the land, had a deed for it-demanding that she surrender possession. 
She simply said: "If you have a deed, gou got i t  by fraud." We can not 
think this language constitutes prejudicial error. 

The record contains an assignment of error directed to the testimony 
of plaintiff that she made a will. I t  is not referred to in the brief and 
is, therefore, under the rule to be regarded as abandoned. 

"Counsel for defendants offered to read, in evidence, the testimony 
given on the last trial by Mrs. Sarah J. Wilson, upon the presentation 
to the court of a doctor's certificate that Mrs. Wilson was too unwell to 
attend court, for that the evidence (stenographer's notes) was what the 
witness testified to at last trial. The court was of opinion that the evi- 
dence was not competent, even though it should be made to appear that 
the witness was sick, and also that the evidence offered was what she 
said a t  a former trial. I t  was excluded upon plaintiff's objection, and 
the defendants excepted." 138 
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I t  would have been more satisfactory and better practice for his Honor 
to have found the facts in  regard to the physical condition of Mrs. 
Wilson, how long she had been sick, the character of her sickness, its 
probable duration, whether known to defendants and, if so, whether i t  
was practicable to have taken her deposition. This would have 
enabled him to pass upon the admissibility of her testimony given (190) 
on the former trial, preserved by the stenographer's notes, as a 
question of law, and, upon appeal, we could have reviewed his conclu- 
sion. His  finding of fact would have been final, as in cases of dying 
declarations, etc. To  say that a witness is "sick" or "unable to attend 
court" is indefinite, and by no means determinative of the admissibility 
of her former testimony as original substantive evidence. The general 
rule excluding hearsay evidence is too well settled upon reasons too 
obvious to justify a discussion or citation of authority. Experience has 
demonstrated the necessity of some exceptions to the rule. Statutory 
provisions have been made for taking depositions and prescribing the 
conditions under which they may be substituted for oral evidence before 
the jury. The courts have, with caution, and, because of necessity, made 
other exceptions. Some of these are as well settled as the rule itself. The 
testimony of a witness who, since his examination, has died, become 
insane, or otherwise nonavailable, may be introduced upon a second trial, 
provided it had been preserved or notes taken thereof, or some person 
who heard the witness testify can reproduce it. There are other excep- 
tions not necessary to be considered in this connection. Illustrations of 
the exceptions, so far  as they have been applied by this Court, will be 
found in  Jones v. Ward, 48 N. C., 24, where an attorney who took notes 
of the testimony on the first trial was permitted to testify to what the 
deceased witness swore. This ruling was followed in  Wright v. Stowe,  
49 N. C., 516; Ashe v. Dellossett, 50 N. C., 299;  Carpenter v. Tucker, 
98 N.  C., 316. I n  this class of exceptions the nonavailability of the 
witness is manifest, the only question being as to the mode of preserving 
and reproducing the testimony. The courts have also made an exception 
when the witness has gone beyond the jurisdiction of the court without 
the procurement df the party offering his former evidence, and 
he has no means of taking his deposition, or when the witness is (191) 
sick; and probably still others not material to this discussion. I n  
this last class of exceptions the party offering the testimony must, as a 
condition precedent to its admission, shows the necessity for the exception 
based upon the nonavailability of the witness, either in person or by 
deposition, and that he has used due diligence in endeavoring to secure 
his attendance or take his deposition. "In case of disability, other than 
death, it has been held that the court must be satisfied that the party 
has used due diligence' to obtain the personal attendance of the witness." 
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1 Elliott Ev.. see. 517. We do not find that the question involved in  this 
case has been decided in  this Court. I n  other jurisdictions i t  has re- 
ceived careful consideration and has, we think, been settled upon sound 
principle and safe policy. I n  R. I I .  v. Miller, 158 Ind., 174, Hadley, J., 
savs : ('The admissibility of such evidence constitutes an exception to the 
general rule of exclusion of hearsay evidence, and rests upon a kind of 
legal necessity springing from an apparent impossibility or impractica- 
bility of procuring the testimony of the person from whom the informa- 
tion emanates. I t  is, therefore, incumbent upon the party offering such 
testimony to show affirmatively the existence of all facts necessary to the 
bringing of the secondary evidence clearly within the exception, and, 
unless this is done, the evidence should be excluded.'' I n  this case the 
witness was temporarily absent from the State. No reason being shown 
why his deposition was not taken, his testimony upon a former trial 
was excluded. I n  Seifert v. Seifert, 123 Mich., 664, Grant, J., says: 
"I find no authority which holds temporary illness is sufficient to justify 
the reading of the testimony taken upon a former trial. When the ill- 
ness is only temporary, certainly the opposite party should be allowed 
the choice to consent to a continuance or to the introduction of the former 

testimony. . . . The only safe rule is that the illness must 
(192) be of a permanent character." I n  Rerney v. Mitchell, 34 N. J .  L., 

337, we find a well considered discussion, citing English and 
American cases, by Dalrinzple, J. He says: "It must be recollected 
that the rule by which the evidence of a deceased witness, given on a 
former trial, is admitted, is an exception to the rule rejecting all hear- 
say evidence. . . . I n  my opinion, neither legal principle nor sound 
policy will justify the admission of the evidence given on a former trial, 
except in  case of the death or insanity of the witness, or when i t  ap- 
peared a t  the time of the trial, by reason of physical inability of a 
permanent character he is unable to be examined and that, by the exer- 
cise of due diligence, his deposition could not have been taken." We 
quote this language to show how cautiously the most respectable courts 
in  this country have proceeded in  extending the exception to the general 
rule. I n  Miller's case, supra, the Court, referring to' the use of stenog- 
rapher's notes, says: "It is suggested that since the employment of 
stenographers in court and when testimony which has been sifted and its 
truth tested by cross-examination, under the supervision of the court, 
has been preserved by it, the reasons previously existing for diligence in 
procuring the evidence, direct from the original witness for use upon a 
retrial, have ceased to exist, and that evidence so preserved can no longer 
be looked upon with distrust. But the suggestion does not go to the 
bottom of the question. A witness may never be more honest in  giving 
his testimony, yet, after the lapse of time and increase of knowledge, he 
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may desire to modify or altogether change the statements made by him 
as a witness in the case; and the adverse party may desire to cross- 
examine the witness more at  length, or upon new points, and may be able 
thereby to change materially the probative force of the testimony pre- 
viously given ; and grounds of successful impeachnzent may be discovered 
after the former trial, which would be made available by presenting to 
the adversary party an opportunity to lay the foundation. These 
and other like considerations are not affected by the ar t  of stenog- (193) 
raphy, however perfect i t  is or may become. I t  is dearly the 
duty of the court, when engaged in  the administration of justice, to see 
to it that the best and most reliable evidence obtainable is brought before 
it, and this can only be accomplished by requiring, as far as reasonably 
~ossible. the examination of the witnesses from the stock of knowledge - 
possessed by them and the parties at  the time of the trial." The stenog- 
rapher's notes, while doubtless accurate, do not have the degree of "cir- 
cumstantial trustworthiness" which Prof. Wigmore regards as essential 
to the admission of secondary or hearsay evidence, which a deposi- 
tion, carefully taken by a commissioner, read over to and signed by the 
witness, possesses. When a deposition is  taken the opposite party is put 
upon notice that i t  will probably be offered in  evidence, and he is given 
an  opportunity to prepare for trial in view of this fact. We think that, 
upon the authority of the decisions cited, and upon principle, the de- 
fendants did not show to the court either the legal necessity for ad- 
mitting the notes of Mrs. Wilson's testimony on the former trial, or that 
they had used due diligence in securing her deposition, or, if the exi- 
gencies of the case rendered this impossible, asking for a continuance 
of the cause. I t  was but just to the plaintiff and conducive to the due 
administration of justice that, in some way, the plaintiff should have 
been notified that the witness would not be present to testify and that 
the stenographer's notes would be offered. We place our decision upon 
the general rule and the exception, subject to the limitation put upon it, 
and not because we have any thought that the learned counsel for de- 
fendants were not acting in perfect good faith in offering the testimony. 
To enlarge the exception or relax the conditions upon which i t  may be 
invoked would endanger the integrity of the rule itself and the rights of 
parties in trials before juries. 8. v. King, 86 N. C., 603, does 
not conflict with the conclusion reached by us. 

While not next in order, we deem i t  convenient to consider the 
(194) 

exception and assignment of error pointed to his Honor's charge upon 
the contention that Col. Moore, the grantee, executed and delivered to 
Mrs. M. E. Smith and plaintiff a lease of the property for their joint 
lives and the life of the survivor. The plaintiff introduced a paper 
writing signed by Roger Moore, bearing date of 15 March, 1885, leasing 
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to plaintiff and her mother the property in controversy, reserving a 
nominal rent. The testimony showed that this paper was in the hand- 
writing of Mr. Cutler, who drew the deed of 4 March, 1885. I t  was 
witnessed by him and admitted to probate, and registration by defend- 
ants 11 April, 1907, upon proof of his handwriting, he having died prior 
thereto. The evidence tended to show that Col. Moore was the general 
agent of Mrs. Smith, and that he kept in his possession, as such agent, 
her papers; that i t  was the purpose of Mrs. Smith to reserve, in said 
property, an estate for the life of herself and her daughter, the plaintiff, 
and of the survivor. The evidence tended to show that, some time after 
the death of Col. Moore, the lease was found i n  his iron safe, in  a bundle 
of papers in  an envelope. The words, "Mary E. Smith and Louise B. 
Smith," were written on the envelope, which was in a tin box containing 
some silver, etc., the property of Mrs. Smith. The papers were found 
i n  Col. Moore's office. The lease was tendered to plaintiff after the 
death of Col. Moore, and she declined to receive it. I t  does not appear 
that either Mrs. Smith or plaintiff ever had possession of it. There 
was very much evidence in regard to the conduct of the parties and their 
counsel, respecting the possession, etc., of the lease, defendants insisting 
that the lease was executed by Col. Moore pursuant to the terms of Mrs. 
Smith's and plaintiff's contract with him, for the purpose and having the 

effect of resting in them a life estate in  the property, and that 
(195) the evidence showed a delivery by Col. Moore by placing it in 

an envelope in his safe among the other papers, etc., of Mrs. 
Smith; that Col. Moore, being the agent of Mrs. Smith, held the actual 
possession of the paper for her benefit. Plaintiff denied that such was 
the contract, contending that she knew nothing of the execution or 
existence of the lease; that her mother and herself thought that they 
signed a will and never intended to sign a deed conveying the property. 
I t  thus became material to inquire, as an evidentiary fact relevant to the 
issue, whether the lease had been delivered either to Mrs. Smith or the 
plaintiff. Mrs. Smith and Mr. Cutler being dead, i t  was impossible to 
show by direct evidence what was done by them in respect to the lease. 
The offer to deliver it to the plaintiff by defendants, after the death of 
Col. Moore, throws but little, if any, light upon the question. His  
Honor instructed the jury: "That Roger Moore could not deliver the 
lease from him to the plaintiff and her mother by simply putting the 
lease among their papers, but in order to make i t  effective the jury must 
find from the evidence that the lease was delivered to them personally, 
or to their duly authorized agent, and that agent must be some one other 
than Col. Moore, and a delivery to Nrs. Smith would not be a valid de- 
livery to the plaintiff Louise, unless the jury should find that Mrs. 
Smith was authorized by the plaintiff to accept the lease for her." This 
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instruction is assigned as error. What constitutes delivery of a deed is 
a mixed question of law and fact. When the conduct of the parties leaves 
the question of delivery i n  doubt, their intent, gathered from their con- 
duct and declarations, controls. I t  is, in all cases, essential to the de- 
livery of a deed that i t  pass out of and beyond the control of the grantor 
and into the actual or.constructive control of the grantee. So long as the 
grantor retains control of or the power to recall the possessioil of the 
paper, i t  can not be said to have been delivered. The custody of the 
deed may remain with the grantor provided the control or power 
to recall it has passed from him. There must be not only a part- (196) 
ing with control of the deed by the grantor, with the present in- 
tention that i t  shall operate as a conveyance of the land, but there must 
likewise be an acceptance, either by the grantee or by some one for him. 
Devlin on Deeds, see. 278, et seq. I n  this case the burden of proof to 
show that the lease was delivered to Mrs. Smith by Col. Moore was on 
the defendants. We concur with his Honor that such delivery was not 
shown in the absence of any evidence that Col. Moore was authorized to 
receive it, as her agent, from himself. I f  Mrs. Smith or the plaintiff 
claimed under the deed and the jury found the facts set out in  the record 
to be true, and that Col. Moore intended, by his act, to put the +ed 
beyond his legal control, they would be justified in  presuming that Mrs. 
Smith assented to the act as and for her benefit. I n  the aspect in which 
the question is presented here, no such presumption can be indulged. 
I t  was his duty to have had the lease registered-which act would have 
placed his intention beyond question-or to have delivered it to the 
parties interested. H e  was, in  the view most favorable to the plaintiff's 
contention, the agent of Mrs. Smith, and his retention of the lease under 
his control, without registration, falls short of showing valid, lawful 
delivery. We do not find any error in his Honor's instructions regarding 
the weight to be given by the jury to the evidence concerning the case. 
The failure to have i t  registered was a circumstance which the jury could 
consider upon the issue of fraud. 

The other assignments of error relate to his Honor's charge upon the 
question of fraud, in  the light of the evidence tending to show that at, 
before and after, the execution of the deed, Col. Moore was the general 
agent of Mrs. Smith. His  Honor said to the jury: 

"When one is the general agent of another and has entire management 
of his affairs, so as in  effect to be a,q much his guardian as the regularly 
appointed guardian of an infant, a presumption of fraud, as a 
mutter of law, arises from a transaction between the agent and (197) 
his principal for the latter's benefit, and it will be decisive of the 
issue in favor of the principal unless i t  is rebutted. 

"That if the jury find from the evidence that Roger Moore was the 
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general agent of the plaintiff and her mother in  the management of this 
property, at  the time he procured the deed to be executed, then the law 
presumes that the transaction was fraudulent; and unless the defendants 
have satisfied you, from all their evidence, by the greater weight of the 
evidence, that the transaction was open, fa i r  and honest, i t  would be the 
duty of the jury to answer the issues 'Yes.' 

"If the jury find by the greater weight of the evidence that Roger 
Moore, at the time he procured the deed from the plaintiff and her 
mother, was the general agent of the plaintiff and her mother, in  the 
management of their property and affairs, and that they relied upon him 
for his advice in  their business transactions, and that this relationship 
existed at the time he procured the deed, then the law presumes that the 
deed was obtained fraudulently, and the burden would be on the defend- 
ants to show that Roger Moore obtained the deed fairly; and unless the 
defendants have satisfied you that the deed was obtained fairly by the 
greater weight of the evidence, i t  would be your duty to answer the issue 
'Yes,' because, when such an agent deals with his principal in a trans- 
action by which he is to be benefited, and the transaction is questioned 
by his principal, the fiduciary relationship being established, the law 

::t the burden on such agent to show there was no fraud; and if you 
by the greater weight of the evidence, that Roger Moore, at  the 

time he procured the deed was such general agent, then the burden is on 
the defendants to satisfy you by the greater weight of the evidence that 
the deed was obtained fairly, and unless you are so satisfied, you should 
answer the issue 'Yes,' even though you should be of the opifiion that the 

plaintiff h a  not shown that any fraud w a s  committed." 
(198) The learned counsel for defendants contend that these instruc- 

tions are not in accord with the opinion in this cause on the 
former appeal, Smith v. Moore, 142 N.  C., 277. We have examined 
the careful and well considered language of Mr. Justice Walker in the 
case as reported in that appeal. I t  was our purpose, and we think that 
the language correctly expressed it, to adhere to the law as laid down 

X by Pearson, C. I . ,  in Lee v. Pearce, 68  N.  C., 76. I n  that case i t  is 
said: "After a full consideration of the authorities and 'the reason of 
the thing,' we are of the opinion that only 'the known and definite 
fiduciary relations' by which one person is put in  the power of another, 
are sufficient under our present judiciary system, to raise a presump- 
tion of fraud, as a matter of law, to be laid down by the judge as decisive 
of the issue, unless rebutted." Among "the known and definite fiduciary 
relations," the Chief Justice says that, "When one is the general agent of 
another and has entire management so as to be, in  effect, as much his 
guardian as the regularly appointed guardian of an infant," the pre- 
sumption applies. I t  is conceded that there is evidence tending to show 
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that the relations existing between Col. Moore and Mrs. Smith and 
plaintiff were within the language quoted. I n  1ClcRa-e v. Battle, 69 N.  C., 
98, the doctrine of Lee v. Pearce was argued by learned and eminent 
counsel and adhered to, the Court, I'earson, G. J., saying: "The rela- 
tion raises a presumption of fraud which annuls the act unless such pre- 
sumption is rebutted. The doctrine rests on the idea not that there is 
fraud, but that there may be fraud, and gives an artificial effect to the 
relation beyond its natural tendency to produce belief. The doctrine 
was adopted from motives of public policy to prevent fraud, as well as to 
redress it, and to discourage all dealings between parties standing ifi 
these fiduciary relations." 

Lee v. Pearce has been cited with approval in  Harris v. Carstarphert, 
69 N .  C., 416; Simmor~s v. Westmoreland, 72 N.  C., 587; Edgerton v. 
Logan, 81 N. C., 172, where the relation was attorney and client. 
Smith, C. J., citing Lee's case, italicizes the words, "presump- (199) 
tion of fraud as a matter of law." Wessell v. Rathjohrt, 89 N. C., 
377, and many other cases. I t  is the controlling authority with us. We 
think that his Honor's instruction to the jury is i n  accord with the law 
and the decisions of this Court.. 

There was much evidence strongly tending to rebut the presumption, 
showing that the entire transaction originated in  the mind of Mrs. 
Smith, and that both Col. Moore and the attorney selected by her to.  
draw the paper acted in  perfect good faith. She writes Mr. Cutler on 2 
March, 1885 : '(It is my first and greatest wish, should I outlive niy only 
remaining child, that my house and lot on Red Cross and Second streets 
shall descend to my son-in-law, Roger Moore, and his children. His 
loving kindness and sympathy to me in all time of trouble has been 
unswerving, and i n  all times of need his hand, and his alone, has been 
stretched out for my help and comfort. H e  has buried my dead, paid 
my taxes and insurance for twenty years. . . . Another strong claim 
i n  his favor is from his child, my grandchild, lately dead." So far as 
this record shows, no word had passed between Col. Moore and Mrs. 
Smith in regard to her property at  the time she wrote this letter. The 
gentleman to whom i t  was addressed was an attorney of the highest char- 
acter and professional skill. There is ample evidence to sustain the 
statements made in  the letter. I t  is not $aimed that there was any 
secrecy in the manner, time or place of executing the deed. I t  was 
placed on record January 23, 1886. I t  is one of the tragedies so fre- 
quently occurring in  human life that a transaction, originating in the 
most benevolent and kindliest motives, concludes i n  dissension and rup- 
ture of the ties of family and friendship. The evidence taken as a 
whole falls fa r  short of showing that any fraud was committed or inten- 
tional wrong done by those who have passed away. That a mistake was 
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made in  interpreting Mrs. Smith's purpose, that a will was in- 
(200) tended to be executed by her, and so understood by the plaintiff, 

and not a deed, as understood by her attorney and Col. Moore 
is not impossible or improbable; that the lease was prepared and signed 
securing to Mrs. Smith and the plaintiff the possession and enjoyment 
of the property is conceded. Unfortunately i t  was not registered and, 
as we have seen. its delivery is not established. While we find no error in 
the conduct of the trial entitling the plaintiff to a new trial, we think 
that, in  view of the fact that in  neither appeal has i t  been necessary to 
set out the testimony, i t  is but just to the dead, whose conduct has come 
under investigation, to say that we think that the verdict of the jury 
(as i n  the second trial, Smith v. Moore, 145 N.  C., 269), was founded 
upon the presumptjon of law as to which they were correctly instructed 
by the court. We have given to the entire record our most anxious and 
careful consideration.  he testimonv and contentions of the ljarties 
were fairly submitted to the jury. As we have endeavored to show, his 
Honor's rulings are in accord with the decisions of this Court. I t  may 
not be improper to say, in  conclusion, that the wisdom of the law dis- 

a couraging transactions between persons occupying fiduciary relations, 
whereby any advantage is gained by the one whose duty i t  is to protect 
the other, is illustrated in this case. I t  was, in the light of the defend- 
ant's contention, the manifest duty of Col. Moore to have registered the 
lease for the protection of Mrs. Smith and the plaintiff. His failure to 
do so, however free from intentional wrong, exposed the home and other 
property of these aged and infirm ladies to be sold at  any time during 
his life, or since his death. The lease was invalid, until registered, 
against the deed as to purchasers for d u e  and creditors. The law seeks 
to enforce the elementary truth that men should not have "a divided 
duty" or occupy antagonistic relations towards those who have en- 
trusted to their care important interests. There is 

No error. 

Cited: S. c., 150 N. C., 158; Owem 21. Hornthal, 156 N. C., 2 2 ;  Settle 
v. Electric R. R., 171 N. C., 444. 
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(Filed 19 November, 1908.) 

1. Jurisdiction-Deeds and Conveyances-Mistake of Law-Courts of Equity. 

The courts of equity have jurisdiction to correct a deed to effectuate * 
the intention of the parties, wherein it  appears, from the construction of 
the entire instrument and from the action of the parties, that  there has 
been a mistake of law. 

2. Deeds and Conveyances-Habendurn-Remainder-Construction. 
While a stranger to  a deed cannot be introduced in the habendum 

clause to take as a grantee, he can therein take in remainder by way of 
limitation, when, by construction of the entire instrument, i t  appears that  
the intention of the parties is giren effect. An estate to D., "her heirs 
and assigns" in the premises; habcndum, to hold, "to her," the said D., 
during her natural life, and a t  her death to  the heirs of S.: Held, the 
deed, construed in its entirety, conveyed only a life estate to D. with 
limitation orer in accordance with the terms of the habendum clause. 

3. Deceased Persons, Transactions With-Title Claimed-Declarations. 
When d6ceased has had no interest in the lands in dispute, but was 

simply an assignee of a purchaser thereof and made a deed in accordance 
with directions given, evfdence of his declarations and directions respect- 
ing the manner in which the deed was to have been drawn does not come 
within the prohibition of Revisal, see. 1631, involving transactions and 
communications with deceased persons, as  no claim of title is made 
under him. . 

4. Deeds and Conveyances-Conveyances to Heirs of Living Person- 
Children. 

An estate granted to D. for life and then to the heirs of S., who was 
then alive, is operative as  to the conveyance of the remainder under 
Revisal, see. 1583, which construes the word "heirs" to mean children, 
in such instances. 

5. Principal and Agent-Independent Purpose-No Question of Agency. 
When a person is acting upon his own intention, and thereby effectuates 

a conveyance to D. for life and then to his own children, no question as  
to his acting as the agent of D. is presented. 

ACTION tr ied before Long, J.,  a n d  a jury, a t  August  Term, 1908, of 
LENOIR. 

T h e  pleadings, evidence a n d  verdict disclose t h e  following case : 
J. E. Brown a n d  J o h n  Hill, executors, sold t h e  lands i n  contro- (202) 
versy a t  -public auction to J. E. Orr, who transferred hils bid t o  
L. &I. Secrest, upon  the  understanding wi th  said Secrest t h a t  ti t le should 
be made by the  executors to  N a n c y  Doolin "for a n d  dur ing  her  n a t u r a l  
life, then to the  heirs of L. M. Secrest." P u r s u a n t  to  said agreement, 
t h e  deed was  drawn a n d  signed by the executors, w i t h  the words i n  t h e  

147 
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premises to said "Nancy Doolin, her heirs and assigns," and, i n  the 
habendum, "to hold the aforesaid premises to her, the said Nancy Doo- 
lin, during her natural life, and at  her death to the heirs of L. M. Se- 
crest." The deed, so executed, was delivered to Nancy Doolin, who 
took possession of the land and remained thereon until she intermarried 
with said L. M. Secrest; they continued to reside thereon until the death 
of said Secrest, during the month of February, 1904. I t  was the pur- 
pose and intention of the parties to have the deed so drawn as to vest 
in  Nancy Doolin a life estate, with the remainder to the heirs of L. M. 
Secrest, and the words imposing the limitation were placed in the haben- 
d u m  of the deed, by the mutual mistake of the draftsman and the par- 
ties to the deed. The deed w;s not registered during the life of Secrest. 
The words limiting the estate to Nancy Doolin for life, remainder to the 
heirs of Secrest, were "clipped" from the deed, and thereafter it was 
presented for registration by his administrator in  its mutilated condi. 
tion. Thereafter said Secrest and his wife, formerly Nancy Doolin, 
conveyed the land i n  fee to R. T. Brown, who executed a mortgage to 
secure the purchase money, no part  of which has been paid. Plaintiffs 
are the grandchildren of L. M. Secrest, being the children of two 
deceased daughters. One of the grandchiidren having assigned his 
interest to James Helms, he was permitted to become a party plaintiff. 
Nancy Secrest, formerly Doolin, having died pending the action, her 

adminigtrator was made a party defendant. R. T. Brown made 
(203) no defense to the action. The administrator of Nancy Secrest 

asked that the mortgage to her be foreclosed. Such of the fore- 
going facts as were not admitted, were found in  response to a series of 
issues submitted to the jury. His  Honor rendered judgment for the 
plaintiff, correcting the deed and directing such corrections to be entered 
on the records, etc., as were necessary to vest the title in the plaintiffs. 
The deed to Brown and mortgage from him to secure the purchase 
money were directed to be canceled. The defendants, having noted 
exceptions and assigned errors, which are noted in  the opinion, appealed. 

H. B. Adams, Jr., and Wil l iams & Lemmond for plaintif. 
Redwine & Silces for defendant. 

CONNOR, J. The defendants lodged a number of exceptions, several 
of which presented the same question. Such as are not discussed in  the 
brief are abandoned. The first exception is pointed to the shmission, 
over defendant's objection, of the fifth issue, directed to the mistake in 
drawing the deed. Plaintiff's cause of action was twofold. (1) That 
the deed, as written, contained the language limiting the estate to Nancy 
Doolin for life, remainder to the heirs of L. 31. Secrest. That these 
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words in  the habendum had been "clipped7' out and the deed registered 
after its mutilation. That, as registered, the deed conveyed to Nancy 
Doolin an absolute fee simple estate. (2) That the words of limitations 
were put i n  the habendum instead of the premises of the deed by the 
mutual mistake of the draftsman and the parties. The relief which 
was essential, from the plaintiff's point of view, to make the deed con- 
form to and effectuate the intention of the parties, required the court 
to reinstate the words of limitation and, by way of correcting the mis- 
take, to insert them in the premises. This is what his Honor did. To 
present the last contention, his Honor submitted the fifth issue: "Were 
the said words, 'to her, the said Nancy Doolin, for and during 
her natural life, and a t  her death to the heirs of L. M. Secrest, (204) 
placed in  the habendurn clause instead of in the premises of the 
deed, and allowed to remain there after the execution and delivery by 
reason of a mutual mistake of the draftsman and the parties to the deed, 
and by reason of the mutual aistake of the said draftsman and the 
parties in  supposing that the words so placed in  the habendum of the 
deed would have the effect of conveying a life estate to the said Nancy 
Doolin, and the remainder to the heirs of L. M. Secrest?" And defend- 
ants a$sign his action, in  this respect, as error. 

We presume that plaintiffs tendered this issue because of the prin- 
ciple announced by this Court in  Blair v. Osborne, 84 N. C., 417, and 
stated in  1 Jones on Conv., 564, that the habendum i n  a deed shall never 
introduce one who is a stranger to the premises, or cut down an estate in  
fee to a life estate; that the habendum may be used "to explain, enlarge 
or qualify the premises, but not be totally contrary or repugnant." I f  
the plaintiffs are correct in assuming that, by reason of the placing of 
the words of limitation in  the habendurn instead of the premises. the 

L 

deed, as written, conveyed the fee simple to Nancy Doolin, they were 
compelled to seek the aid of the Court for correction or reformation. 
The mistake made in  drawing the deed was one of law and not of fact. 
We do not find any evidence tending to show that, as a matter of fact, 
the draftsman intended to put the words in  the premises and by mis- 
take put them in the habendurn. It is probable that the parties did not 
know that i t  was material in  which part of the deed the words were 
inserted-none of them were lawyers. That a mistake of law under 
such circumstances will be corrected, so that the intention of the parties 
may be effectuated, is settled by decisions of this Court and, with well 
defined limitations, is a doctrine of equity. Kornegay v. Everitt, 99 
N. C., 30; Bispham's Eq., sec. 186; 20 A. & E. Em.,  824. The evi- 
dence is plenary that Secrest, who gave direction what estate he 
wished conveyed to Nancy Doolin, supposed that the deed, as (205) 
drawn, effected such purpose. The language which he wished 
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was inserted. I t  is equally clear that the draftsman supposed that, as 
inserted, Secrest's intention was effectuated. I t  is found, as a fact, that 
Nancy Doolili accepted the deed and went into possession of the land 
under the impression that she had only a life estate. The fact that the 
words of limitation were afterwards ('clipped" from the deed, manifests 
clearly that the parties who did i t  understood, that, as written, i t  con- 
veyed only a life estate to Nancy with remainder to the heirs of Secrest. 
From that point of view there was a clear equity for reformation of the 
deed. 

I t  is by no means clear, however, that any reformation was necessary 
-that the words of limitation, fraudulently "clipped," did not, as a 
matter of law, effectuate the intention of the parties. A careful exami- 
nation of the opinion of Ashe ,  J., in Osborne v. Bla i r ,  supra,  discloses 
that the Court, in  that case, held that while a stranger to the premises 
couId not be introduced in the habenrlum to take as grantee he could 
take in remainder by way of limitation. I n  that case the land was given 
to A. in the premises, and in  the h a b e n d u m  to A. and her children by 
her then husband. X gift to "A. and her children" vests the present 
interest in them as tenants in  common-therefore, if the gift be to A. 
in  the premises, and "A. and her children" in the habendum,  the chil- 
dren, if they take at all, take a present interest as tenants in  common 
with their mother, and the principle which Pi-ohibits the introduction 
of a stranger, as grantee, of a present interest, applies-but the learned 
justice says : "The deed should have such a construction as is most favor- 
able to the minds and intention of the parties as the rules of law will 
permit." After saying what he gathered from the language of a deed 
to be the intention of the parties, he concludes: "If that was the inten- 

tion, the form of the deed for that purpose comports with the 
(206) rules of construction, for the doctrine is laid down in Shepherd's 

Touchstone, 151, that 'one who is not named in the premises hay ,  
nevertheless, take an estate in  remainder by limitation in  the habendurn,' 
citing other authorities for the proposition, +that 'while the h a b e n d u m  
shall never introduce one who is a stranger to the premises to take as 
grantee, he may take by way of remainder.' " The deed in Osborne's 
case was construed to give to A. an estate for life, remainder to her 
children. I n  our case the manifest purpose of the parties was to give 
Nancy Doolin an estate for life, remainder to the heirs of I,. M. Secrest. 
Osborne's case is, therefore, a direct authority for holding that, notwith- 
standing the placing of the words of limitation in the h a b e n d u m  instead 
of the premises, the limitation is valid, and the "minds and intent of 
the parties" is given effect. I t  is an elementary principle controlling 
the construction of deeds, as other contracts, that the intention of the 
parties will be gathered from the whole instrument and every word given 
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effect. The only limitation ~1aced.upon this general principle, is that 
when the law has given to words a definite meaning, they will be so in- 
terpreted as to give effect to this legal signification. The Court, if nec- 
essary to ascertain the intention of the parties, will transpose sentences. 
I n  Phillips 1,. Thompson, 73 N.  C., 543, the word "heirs" was in the 
warranty and not in the premises or habendurn, hence, under the 
decisions, only a life estate was conveyed; the Court transposed, rear- 
ranged the placing of the word "heirs," and gave effect to them to con- 
yey the fee. The same mas done in Allen ?;. Bowen, 74 N .  C., 155. I n  
Staton v. Mullis, 92 N .  C., 623, Smith, C. J., said: "The instrument 
expresses the intent to convey the inheritance, and that intent may be 
effectuated with equal, if not stronger, reasons by transposing and annex- 
ing to the conveying words, the concluding part of the sentence." Along 
the same line of thought, i t  is said: "The inclination of many courts, 
at the present day, is to regard the whole instrument, without 
regard to formal divisions. The deed is so construed, if possible (207) 
as to give effect to all of its provisions and thus effectuate the 
intent of the parties." Jones on Conv., sec. 568. I n  Paure ?;. Daley, 
63 Cal., 664, i t  is  aid: "If i t  appears from an inspection of the whole 
deed that the grantor intended by the habendurn clause to restrict, limit, 
or enlarge the estate named in the enlarging clause, the habendurn will 
prevail over the granting clause." Edwards v. Beall, 75 Ind., 401; 
Beard v. Oshorrw, 113 Mass., 318; Bartholomew v. Muzny, 61 Conn., 
387. I t  would seem that the fifth issue was unnecessary and immate- 
rial-hence, in any point of view, nonprejudicial. 

Defendants except to the admission of the testimony of J .  E. Broom, 
one of the executors who made the deed, in regard to the declarations 
and directions of L. M. Secrest respecting the manner in  which the deed 
was to be drawn. Secrest had no interest in the land, nor does the 
administrator of Nancy Doolin claim under him. We do not preceive 
how this testimony, in  any aspect of the case, comes within the prohibi- 
tion of section 1631, Revisal. The pIaintiffs do not claim under Secrest 
-he never had any interest in  the land, but, as the assignee of the bid- 
der a t  the sale, directed how it shall be conveyed. The limitations to 
his "heirs" would be void u n d e ~  the familiar maxim, memo est haeres 
uivemt&, but for the provisions of the statute, Rev., sec. 1583, which 
enacts that in  such cases the word "heirs" shall be construed to 'mean 
children. Starnes v. Hill, 112 N.  C., 1. 

No question of agency is presented. Secrest was not acting as agent 
of Nancy Doolin-he was acting, so far  as the record shows, for himself, 
and carrying.out his own declared purpose to secure to her a home for 
her life and then to his children. I t  is true that Mr. Broom sags that 
Secrest said ('something about some of her money being i n  it." This is 
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too indefinite to form the basis of any conclusion. We find no 
(208) error in  his Honor's instruction or refusal to give those sub- 

mitted. We have examined the entire record with care and find 
nb error. The jury, upon ample and competent testimony, under proper 
instructions from the court, have found the facts as contended by plain- 
tiffs. The only possible question, in  regard to which any doubt could 
exist, was whether the evidence showed a mistake of fact in regard to 
the placing of the words of limitation. For  the reasons we have pointed 
out, when the words in the h a b e n d u m  were restored, we are of the opin- 
ion that by giving effect to the intention of the parties, the children of 
Secrest were entitled to the land by way of remainder, upon the death 
of Nancy Doolin. His  Honor has reached the same conclusion by a 
different route. The "clipping" of the words from the h a b e n d u m  of the 
deed and having it recorded in  a mutilated condition was wrongful. 
The judgment restores the parties to their rights. There is 

No error. 

C i t e d :  A c k e r  v. Pr idgen ,  158 N. C., 3 3 8 ;  Pel le t ier  v. Cooperage Co., 
ibid, 406. 

A. W. HAYWOOD ET AL. v. WACHOVIA LOAN AND TRUST COMPANY. 

(Filed 19 November, 1908.) 

1. Courts-Equitable Jurisdiction-Wills, lnterpretation of. 
The courts of equity have jurisdiction in matters of the construction 

of wills involving the administration of trusts, and when devises and 
legacies are so blended and dependent on each other as to make it nec- 
essary, to construe the whole to determine the respective rights of the 
beneficiaries. 

2. Wills, lnterpretation of-Entire Instrument-Intention. 
A will should be construed as a whole to ascertain the intention of the 

testator there disclosed; and a general rule of construction must yield 
whenever a different intention is manifested from the language of the will 
to that otherwise inferred. 

3. Same-Executors and Administrators-Trusts and Trustees-Guardian and 
Ward-Commlssions-Power of Courts. 

A testator in his will bequeathed certain property to his infant daugh- 
ter, and should she die leaving no child or children, then to his sister. 
Persons named were appointed executors and trustees "to carry out and 
perform the trusts therein dec!ared." By a codicil to the will a guardian 
for the infant daughter was appointed, and the terms of the will ratified 
and confirmed in all other respects: Held, (1)  The appointment of a 
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guardian in the codicil was not inconsistent with the appointment of the 
trustees by the will to hold and control the property; ( 2 )  It  is not nec- 
essary that title to the property be given in express terms, and the 
trustees, in this instance, are to take over, as trustees, the property from 
themselves, as executors, and hold and invest the same according to the 
terms of the will and for the period of time accordingly required; (3)  I t  
being conceded that the full income is for the infant daughter, it is to be 
paid to her guardian during her minority, and, thereafter, to her; (4) 
The guardian and executors should not receive full commission on account 
of moneys disbursed between them, and the court should make further 
and appropriate orders, after due notice, in relation thereto. 

4. Wills, Sale of Lands Under-Conversion-Personalty. 
The proceeds of the sale of land made under the direction of the will 

are as personalty, and so regarded, under the equitable doctrine of con- 
version. as of the time of the death of the testator. 

ACTION for construction of a will, from ALAMANCE, heard by (209) 
Moore, J., by consent, at  chambers, a t  Greensboro, 19 June, 1908. 

This action, in  the nature of a bill in equity, is brought by A. W. 
Haywood and B. S. Robinson, executors and trustees under the last 
will and testament of Charles T. Holt, deceased, against defendants 
Wachovia Loan & Trust Co., guardian of the estate of Louise M. Holt, 
an  infant, and Mrs. Gena J. Owen, guardian of the person, of said in- 
fant, and the other defendants who claim an interest, in  remainder, i n  
the property disposed of by the will of the said Charles T. Holt, 
deceased. The facts, in  regard to which there is no substantial contro- 
versy, are: Charles T. Holt, lately domiciled in the county of 
Alamance, in  this State, on 23 August, 1899, made and published (210) 
his la& will and testament, in  which he gave to his mother, Mrs. 
Louise M. Holt, "for and during her natural life, the proceeds of a 
policy of insurance on his life, for the sum of ten thousand dollars, 
with the remainder after the life estate given my said mother to my 
daughter, Louise M. Holt, and her issue, and to my sisters, Cora M. 
Laird, Louise M. Haywood and Ella M. Wright, and their issue, in the 
estates and manner and subject to the limitations and conditions men- 
tioned, stated and set out in  item four of this my last will and testa- 
ment. I do hereby direct my executors, hereinafter named, to collect 
said policy of insurance as soon after my death as possible and invest 
the proceeds thereof for the benefit of the parties in this item men- 
tioned, paying to my said mother the net income thereof as long as she 
shall live." H e  gives to his wife the proceeds of certain insurance pol- 
icies on his life, amounting to $81,000; also certain real estate and 
other personal property. H e  directs his executors to collect the insur- 
ance policies and pay the proceeds over to his wife. H e  expresses a 
wish that she shall, a t  her death, make certain disposition of the pro- 
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ceeds of said policies, but expressly says that his wish is not to be 
treated as obligatory. The fourth item of the will is in  the following 
words : 

('4. I give, der~ise and bequeath to my daughter, Louise M. Holt, and 
her heirs, subject to the limitations and conditions in this item annexed 
and imposed, all the balance of my property and estate, real, personal 
and mixed, wheresoesrer the same may be or be situated, including all 
my stock in  the Granite Mfg. Co., the Thomas X. Holt Mfg. Co., and 
the Cora Mfg. Co., and the remainder, after the life estate of my mother, 
Louise M. I-Iolt, in  the proceeds of Policy No. 582170 in the S e w  York 
Life Insurance Co. of New York City, for ten thousand dollars; to 
her, the said Louise M. Holt, i n  fee simple, provided and subject to the 

limitation and condition that she shall have and leave alive at  
(211) the time of her death, a child or children, or the issue of such 

child or children; should any such child or children of hers prede- 
wase her and leave issue alive at  the time of her death; but should my 
said daughter, Louise M. Holt, die leaving no child or children, or the 
issue of such, alive at  the time of her death, then, and in  that case, I do 
hereby will, give, devise and bequeath all the propmty and estate in  
this my last will and testament given, devised and bequeathed to my 
said daughter, Louise M. Holt, to my sisters, Cora M. Laird, Louise M. 
Haywood and Ella M. Wright, absolutely and in fee simple, equally and 
share and share alike, alive at  the time of the death of my said daugh- 
ter, Louise M. Holt, and to the issue then alive, of such of my said sisters 
as may be dead a t  that time, the issue representing their parents, and 
taking such share as he or she would have taken if alive at  that time, 
to them and their heirs absolutely and in  fee simple. And I hereby 
direct my executors, hereinafter named, to pay all my just and honest 
debts and funeral expenses out of the dividends that may be earned and 
declared on my stock in the Granite Mfg. Co., the Thomas M. Holt Mfg. 
Co., and the Cora Mfg. Go., and I hereby charge said stock with the 
payment of said debts and funeral expenses, and no dividends from said 
stock shall be paid to any of the legatees under this my last will and 
testament, until and after said debts and funeral expenses shall have 
been paid in full. 

"5 .  I hereby nominate, constitute and appoint A. W. Raywood and 
B. S. Robertson, of Haw River, N. C., executors and trustees to carry 
out ahd perform the\ trusts herein declared, and I hereby revoke all 
former wills by me made." 

On--day of----1900, said testator executed the following codicil to 
his will : 

"Whereas, by my last will and testament, I did in item 2 thereof give, 
devise and bequeath the proceeds of policy No. 582170 in  the New York 
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Life Insurance Go. of New York City for ten thousand dollars 
to the parties and in the manner, upon the terms, conditions and (212) 
estates in said item set out and mentioned; and whereas since 
the execution by me of said last wiIl and testament, my mother, Louise 
M. Holt, has died, and I desire to make other and different disposition 
of the proceeds of said policy of inslirance, I hereby direct my executors 
to pay all my just and honest debts and funeral expenses out of the pro- 
ceeds of the said policy of insurance. I n  case all of the proceeds of said - - 
policy of insurance are not necessary for the payment of said debts and 
expenses, I give, devise and bequeath any balance of said proceeds that 
may remain, after the payment of said debts and expenses, to the parties, 
save and except my said mother, Louise M. Holt, now dead, and in the 
estates and upon the same terms and conditions as are set out in my 
said last will and testament. And in  case said proceeds of said policy 
of insurance are not sufficient to pay all my just and honest debts, then 
I hereby direct my executors to pay such portions of them as remain 
unpaid after applying said proceeds of said policy of insurance as above 
directed. in  the manner and from the funds named, mentioned and set 
out in item 4 of my said last will and testament. 

('And whereas, in my said last will and testament, I have made no 
provision for the guardianship, custody and tuition of my infant daugh- , 
ter, Louise M. Holt, I do hereby, in case she shall be living at  the time 
of my death and be under the age of twenty-one years, appoint, and my 
will is, that my wife, Gena M. I-Iolt, sometimes called Gena J. Holt, shall 
have the possession, custody and tuition of my said daughter, Louise M. 
Holt, for such time as she may remain 'under twenty-one years of age; 
and in case of her death during the minority of my said daughter, then 
and i n  that case, I will and appoint that my sister, Louise M. Haywood, 
sometimes called Daisy Hap-ood, shall have the custody and tuition of 
my said daughter during her minority. And I earnestly entreat 
their utmost care, respectively, in  and about the morals and edu- (213) 
cation of my said daughter, and desire that she may be brought 
up and instructed in the doctrines of religion. 

"And. i t  is my will and desire, and I hereby will and appoint and 
request, that the Wachovia Loan and Trust Go., of Winston, N. C., of 
which Mr. Frank Fries is now the president, be made and appointed by 
the proper legal authorities the guardian of the property and estate of 
my said daughter for such time as she may remain under twenty-one 
years of age. 

('And i n  all other respects, I do hereby ratify and confirm my said last 
will and testament, of which this codicil is hereby declared to be a 
part." 

The testator died on the -- day of December, 1900, the will and 
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codicil were &ly admitted to probate, and the plaintiffs duly qualified 
as executors thereto. Defendant Trust Company was, on 20 December, 
1902, duly appointed guardian of the estate of the infant defendant 
Louise M. Holt. The executors have paid the debts and made a final 
accounting and settlement of the estate of their testator, which has been 
audited by the clerk of the Superior Court of Alamance County. They 
hold, subject to the provisionq of the will and codicil thereto, 1230 
shares of the common stock of the Holt Granite Manufacturing Com- 
pany of the par value of $123,000; $1,400, full value, North Carolina 
4 per cent bonds, with coupons attached, $601.89, to their credit in bank. 
Since the death of the said Chas. T. Holt, his widow, Mrs. Gena J. Holt, 
has intermarried with defendant, Horace T. Owen, and with her infant 
daughter, defendant Louise M. Holt, resides a t  Trenton in the State of 
New Jersey. She is about the age of eight years. The amount invested 
in  the North Carolina bonds is derived from the sale of the Linwood 
plantation, pursuant to the terms of the will of the late Governor Thos. 

M. Holt, father of the testator, and of certain "Trustee Notes," 
(214) referred to in  the pleadings. The shares of stock in  the Holt 

Granite Manufacturing Company represent the stock owned by 
the testator a t  the time of his death, as set forth in  the complaint. The 
plaintiffs allege : 

That said A. W. Haywood and B. S. Robertson, executors as afore- 
said, are ready and anxious to make a final settlement of the estate of 
their said testator, and to pay, deliver and turn over to the parties en- 
titled thereto, all the assets belonging to the estate of their said testator 
as soon as they can safely do so; but owing to difficulty arising from the 
obscure and uncertain terms of some of the clauses of his last will and 
testament and codicil thereto, they desire for their protection to obtain 
the construction of the terms of said will and codicil by the court, and 
directions from the court as to their duties in the premises, and to that 
end they ask the court for a solution of the following questions arising 
upon the construction of said Charles T. Holt's will and codicil as 
follows : 

First. I s  i t  the duty of said A. W. Haywood and B. S. Robertson as 
executors under said last will and testament and codicil the'reto of 
Chas. T. Holt, to hold, invest and manage all the estate of said Chas. 
T. Holt, now in their possession as aforesaid (except said North Caro- 
lina bonds bought with his share of the proceeds of sale of said Lin- 
wood plantation), until the death of the said Louise M. Holt, paying the 
income therefrom during her life to her or to said Trust Company as 
her guardian until her arrival at  the age of twenty-one years, and there- 
after to said Louise, herself, until her death, and, at  her death, to pay 
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over and deliver the corpus thereof to the parties entitled thereto under 
the provisions of said Chas. T. Holt's will and codicil? 

Second. I s  i t  the duty of said A. W. Haywood and B. S. Robertson, 
under said last will and testament and the codicil thereto of Chas. T. 
Holt, to hold, invest and manage said North Carolina bonds bought 
with his share of the proceeds of sale of said Linwood plantation 
until the death of said Louise M. Holt, paying the income there- (215) 
from during her life to her or to said Trust Company as her 
guardian until her arrival a t  the age of twenty-one years, and thereafter 
to said Lpuise, herself, until her death, and at  her death to pay over and 
deliver the corpus thereof to the parties entitled thereto under the pro- 
vision of said Chas. T. Holt's will and codicil? 

The plaintiffs ask the instruction of the Court, whether i t  is their duty 
to turn over and deliver to themselves, as trustees, the property set out 
in  the complaint. They also ask a construction of the will in  regard 
to their duty when Louise M. Holt reaches the age of twenty-one years. 

His  Honor held that the plaintiffs, A. W. Haywood and B. S. Rob- 
ertson, are constituted trustees, by said will, and that as such trustees 
i t  i s  their duty to receive from themselves as executors, upon a final 
accounting and settlement of the estate of their testator, the property 
and estate given to Louise M. Holt, subject to the limitations set forth 
in  the will; to invest and hold said estate and pay the income therefrom, 
less cost and expenses, to defendant Wachovia Loan and Trust Com- 
pany until her arrival at  the full age of twenty-one years, and there- 
after to the said. Louise M. Holt, and, upon her death, to deliver thc 
corpus of the estate to the parties then entitled under the terms of the 
will of said Chas. T. Holt and the codicil thereto. His  Honor further 
held that any accumulation of income, in the hands of the guardian, 
be paid over to said Louise M. Holt upon her arrival at  full age. From 
the judgment rendered the defendant, Wachovia Loan and Trust Com- 
pany, guardian, and Horace T. Owen, guardian ad litem of the said 
Louise M. Holt, appealed. 

Ernest Haywood for plaintiffs. 
Shepherd & Shepherd for defendant appellee. 
Manly & Hendren and Parker & Parker for defendant appellants. 

CONNOR, J., after stating the case: The jurisdiction of the (216) 
Superior Court to entertain and decide this action is derived 
from the jurisdiction vested in the courts of equity, as i t  was consti- 
tuted in this State, prior to the Constitution of 1868, by which the 
courts of equity, as distinct branches of our judicial system, were 
abolished, and the jurisdiction vested in  them conferred upon the Supe- 
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rior Court. The jurisdiction of the court of equity grew out of itu 
general control over trusts and trustees. I n  Tayloe v. Bond, 45 S. C., 
5, Pearson, J., says: "The jurisdiction, in  matters of construction (of 
wills) is limited to such as are necessary for the present action of the 
court, and upon which i t  may enter a decree, or direction in the nature 
of a decree . . . A court of equity can only take jurisdiction when 
trusts are involved, or when devises and legacies are so blended and 
dependent on each other as to make it necessary to continue the whole 
in order to asce'rtain the legacies; in which case the court having a juris- 
diction, in regard to the legacies, takes jurisdiction over all matters 
necessary for its exercise." 

We do not entertain any doubt, nor is i t  denied, that the estate given 
by the testator to his infant daughter, Louise M. Holt, is subject to the 
limitations imposed upon i t ;  that she takes the property in fee, if that 
term may be used as descriptive of an estate or interest in personalty, 
subject to the '(limitation and condition that she shall have and leave 
alive at  the time of her death, a child or children, or the issue of such." 
U ~ o n  failure of such child or children or the issue of a child or chil- 
dren living at  her death, the property is given to the defendants, who 
are the sisters of the testator, absolutely, etc. I t  is not necessary, to 
enable the executors to discharge the trust reposed in them, for us to 
decide whether, by implication, the property is limited to such child or 
children or the issue thereof, who may be living at  the death of Louise 
M. trolt, or whether she takes the absolute interest, subject to be divested 

by her death without a child or children, or the issue of such, 
(217) living at her death. This question may never arise and, if i t  

does, i t  is by no means certain that the present defendants will be 
interested in its settlement. That the limitation is valid and that the 
sisters of Chas. T. Holt are interested in the preservation of the corpus 
of the property, to meet the contingency of Louise M. Holt dying witli- 
out issue or the issue of such living at her death, is clear; that the testa- 
tor recognized, and provided for this contingency by the appointment of 
trustees to hold the corpus of the property, is manifest from the lan- 
guage of the will. 

I t  is, of course, of vital interest to the trustees and the Wachovia 
Loan and Trust Company to know what duties are imposed upon them 
and what rights are vested in them in respect to the control of the prop- 
erty. Whether, in view of the size of the estate, the age of the child 
and the probable income expected from the property, the case falls with- 
in  that class of cases decided by this Court, wherein the executors are 
required to hold the property and pay over the income to the first bene- 
ficiary, is doubtful. The property is given as the residue of the estate, 
after payment of debts. Smith v. Bwham, 17 N.  C., 420 and Bitch u. 
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Morris, 78 N.  C., 377, represent one class, while Tayloe v. Bond, supra; 
Britt v. Smith, 86 N. C., 305, fall in  the other class wherein i t  is held 
that the first taker is entitled to the possession of the property. Whilc 
the courts endeavor to follow the general rule announced in these cases, 
in  construing wills, yet, as said by Rufin, J., in Britt v. Smith, supra: 
"At most,'the rule is one of construction, designed to give effect to the 
intention of the testator, and will yield whenever he manifests a differ- 
ent one or when i t  cannot be applied without defeating what seems to 
be his purpose; and i t  is therefore the duty of the court, in every such 
case, to look at the whole will to ascertain, if possible, the intention 
there disclosed." We had occasion to examine the question and review 
the decided cases at  this term. In  re Kno~ules, 148 N.  C., 461. 
I t  is an elementar$ and universal principle that, in  the con- (218) 
struction of a will, the courts will, if possible, effectuate every 4 

provision contained in it and not nullify any provision unless manifestly 
repugnant to some other one, in which event they will give effect to the 
last provision. ' 

With this principle as our guide, we seek to ascertain the intention of 
the testator with regard to the persons who should control the property 
given to his infant child, to meet the contingencies created by him. He 
was a man of intelligence, evidently well advised as to the condition of 
his estate and of his family. His  will was evidently made in view of 
.the probability that he would not long survive its execution. He knew 
that the income from his estate would exceed the amount necessary for 
the support and education of his child. He  had made ample provision 
for his wife. H e  must have known that, pursuant to the limitations 
placed upon the estate given his daughter, i t  would be necessary to pro- 
vide some means for giving effect to them by retaining, in the hands of 
some one, the corpus of the estate; that when she arrived at  twenty-one 
years of age the guardianship of her person and her estate would cease, 
and that the guardian would have no power to retain the property. I n  
view of these conditions he provided, in effect, that, after the settlement 
of his estate, payment of his debts, etc., A. W. Haywood and B. S. 
Robertson should be "trustees to carry out and perform the trusts therein 
declared." H e  appoints them "executors and trustees." To give both 
terms effect, we must find an intention on his part to provide for the set- 
tlement of his estate in the usual way by his executors, and the preser- 
vation of the property to meet the 'limitations and conditions" by 
placing it in  the hands of trustees. 

I n  the codicil he expresses a desire that the Wachovia Loan and Trust 
Company be appointed guardian. This is not inconsistent with the 
appointment of trustees to hold and control the property. The 
office and duty of the guardian is distinct from that of a trustee (219) 
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The guardian receives the income, disburses i t  for the isupport and 
education of the infant until she attains full age, when 'his office 
and duty comes to an end, the trustee thereafter paying the income 
directly to Louise M. Holt. Thus construed, every provision and clause 
of the will i s  effectuated. This intention we gather from the entire will 
and codicil. The latter is not repugnant to the former. On the con- 
trary, the testator, after disposing of the legacy given his mother, who 
had died since the execution of the will, and making some other pro- 
visions, expressly "ratifies and confirms'' the will. 

The fact that the estate is not given to the trustees, and the "limita- 
tions and conditions" imposed, declared in the form of specific trusts, 
does not affect the question. "When i t  is essential to the carrying into 
effect the provisions of a will, a trust, by implication of law, will be 
decreed. Though no trust is created by the will, the court will have 
regard to the intention as gathered from the entire document." Beach 
on Trusts, sec. 88. While i t  is true that to constitute a valid declaration 
of trust, i t  must appear from the language used that such was the inten- 
tion of the testator, and that the terms, subject matter, beneficiaries, etc., 
must be so reasonably certain as to be capable of enforcement, i t  is 
equally true that specific language, declaratory of a trust, is not neces- 
sary, provided the intention is clear and the other requisites are found. 
I t  is not necessary that the title be given in  express terms to the trus- 
tees. I f  the trust is otherwise manifested and a trustee named, he will,' 
by implication, take such title and estate as is necessary to enable him 
to execute the trust. Xmilh v. Proctor, 139 N. C., 314. I n  Payne v. 
Sale, 22 N. C., 455, i t  is held, in accordance with the authorities, both 
in  England and this country, that, in  the construction of wills, the estate 
given to a trustee is to continue for so long a period as is necessary to 

enable him to execute the trust. Looking to the entire will and 
(220) the codicil, we have no doubt that i t  was the purpose and inten- 

tion of the testator to create a trust and that, upon the settlement 
of his estate by Mr. Haywood and Mr. Robertson, as executors, they 
should, as trustees, a t  once hold and invest the corpus of the residue 
given to his daughter to preserve for her use and benefit, during her 
life, and at  her death to pay over and deliver to those who may be en- 
titled, under the "limitations and conditions" imposed upon the estate. 
We should be inclined to the same opinion if he had not named trustees, 
but any doubt of his intention is removed by the fact that he has named 
plaintiffs as trustees, "to perform and carry out the trusts therein de- 
clared." We sea no difficulty in  carrying out his intention. The plain- 
tiffs, as executors, will turn over to themselves, as trustees, the estate in  
their hands, keep the same invested and pay over the income during her 
minority, to the Wachovia Loan and Trust Company, guardian, and, 
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when she shall arrive at  full age, pay over such income to her during 
the remainder of her life and, a t  her death, deliver the property to such 
person or persons as may be entitled under the terms and provisions of 
the will. I t  is conceded that the "limitations and conditions" applied 
to the estate do not apply to the excess of the income, that being given 
absolutely to Louise M. Holt. a 

The court has the power and, upon application may, in  this action, 
provide for a fair division of the commissions on the income between the 
trustees and the guardian. Both should not receive full commissions. 
I t  is also within the power of the court to make such other and further 
orders as may, upon due notice, be found necessary to meet such con- 
ditions as may arise. 

No  difference in  respect to the rights of the legatees of Chas. T. Holt, 
or the duty of the trustees, exists between the proceeds of the insurance 
policies and stocks, or other personalty, and the proceeds of the Linwood 
plantation. The direction contained in the will of Governor 
Holt to his executors to sell the land, operated as an equitable (221) 
conversion, so that the beneficiaries, including Chas. T. Holt, took 
the proceeds as personalty. Although the sale was not made until after 
his death, his interest passed as money to his executors. The conversion 
took place at  the death of Governor Halt. Benbow v. Moore, 114 N. C., 
263. 

The judgment of his Honor, as indicated in this opinion, must be 
Affirmed. 

Cited: Haywlood v. Wright, 152  N. C., 434; Brown v. Brown, 168 
N. C., 13;  Bank v. Johnson, ibid., 307. 

L. J. C. PICKLER AND C. W. STEWART v. COUNTY BOARD O F  
EDUCATION. 

(Filed 19 November, 1908.) 

1. Municipal Corporations-School Boards-Discretion-School Districts. 
In the absence of misconduct, or of violation of some provision of 

statute, the action of a school board in dividing townships into school , 

districts and in the erection and maintenance of school buildings, cannot 
be supervised or restrained by the courts. Revisal, sees. 4116, 4121, 4124. 

2. Municipal Corporations-School Districts-Discretion-Rebuilding School- 
house-Proximity to Another School. 

When a school board, acting according to its judgment, without mis- 
conduct on its part, or in violation of some provision of statute, rebuilds 
144--11 161 
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. PICKLEB v. BOARD OF EDUCATION. 

a schoolhouse on an old site, though in less than three miles of some 
school already established, it is not a ~riolation of Revisal, 4129, providing 
that no new school shall be established within that distance of another. 

3. Injunction-Appeal-Abstract Question. 
When pending an appeal from a judgment dissolving a restraining 

6rder the act sought to be restrained is accomplished, the court will dis- 
miss the appeal. 

ACTION from DAVE, heard by Long, J., 18 June, 1908, a t  Statesville, 
upon return to restraining order, issued by Moore, J. Plaintiffs ap- 
pealed. 

Burton, Craige and Jacob Stewart for plaintiffs. 
E. L. Gaither and T. B. Badey for defendants. 

CLARK, C. J. Rev., see. 4129, provides that the County Board 
(222) of Education, upon whom is placed the duty of dividing the 

townships into school districts, "shall establish no new school i n  
any township within less than three miles, by the nearest traveled route, 
of some school already established in  said township." 

The public school district of Cherry Hill, Davie County, was laid off, 
site bought and building erected-50 or 60 years ago. I t  is now nearer 
than three miles to another public school. The building needing repairs, 
a n  effort was made to induce the defendant board to remove the site and 
build a new schoolhouse at  another point a mile away. After hearing 
those in  favor of and those opposed to the removal, the board decided not 
to change the site, and instead of repairing, to build a new school build- 
ing on the old site. The plaintiffs obtained a temporary restraining 
order which, on affidavits filed, and, after hearing, was dissolved b~ 
Judge Long. 

There was no error. The duty of dividing the townships into school 
districts and the erection and maintenance of school buildings is left 
to the judgment of the school board. Rev., secs. 4116, 4121, 4124. There 
being no allegation of misconduct, their action can not be supervised nor 
restrained by the courts unless i n  violation of some provision of the 
statutes. Smi th  v. School Trustees, 141 N.  C., 160. I t  does not ap- 
pear whether the other schoolhouse, "nearer than three miles," was 
erected before, or since, this was erected at Cherry Hill 50 or 60 yeark 
ago. But, at  any rate, the prohibition that the board "shall establish 
no new school i n  any township within less than three miles, by the 
nearest traveled route, of some school already established in  said town- 
ship," cannot be construed to prohibit the board from repairing, or 
building a new schoolhouse, on the site where a school has long been 
established. 
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P e n d i n g  the  appeal  the  new schoolhouse h a s  doubtless been (223) 
built. I f  t h a t  appeared, we  would not decide a n  abstract  ques- 
tion. I n  a n y  event the  judgment dissolving t h e  restraining order  
should be 

Affirmed. 

Cited: Venable v. School Committee, ante, 1 2 1 ;  Little v. Lenoir, 1 5 1  
N. C., 417;  Wallace v. N. Wilkesboro, ib., 615 ; Moore u. Monument 
Co., 166  N. C., 212;  Pemberton v. Board of Education, 172  N. C., 554. 

MARY JANE SPRINKLE V. MATTIE V. SPAINHOUR ET AL. 

(Filed 19 November, 1908.) 

1. Deeds and Conveyances-Husband and Wife-Heirs of Wife-Second 
Wife's Dower. 

When land has been conveyed to husband and wife, omitting the word 
heirs after the names of the grantees, then to the wife by name, and 
heirs, the wife of a second marriage cannot claim dower after the death 
of the husband in the lands so conveyed, as  only a life estate passed to 
the husband and the fee to the first wife, which, without testamentary 
disposition, would pass to heirs. 

2. Deeds and Conveyances-Husband and Wife-Heirs of Wife-Estate 
Conveyed. 

A deed to a husband and wife, and only to the heirs of ' the latter, does 
not pass the fee to  the former by virtue of Revisal, sec. M6, for as to 
him it  is plainly intended that the grantor meant to  convey a n  estate 
of less dignity. 

3. Deeds and Conveyances-Husband and Wife-Wife's Estate-Right of 
Survivorship. 

When deeds a re  mutually given among the heirs a t  law to effect a 
partition of lands descended to them, and one of them is to a married 
byoman whose husband is jointly named therein, but not jointly entitled, 
the doctrine of the rights of survivorship does not apply; and it matters 
not if the deed was made a t  the wife's request, because she is presumed 
to have acted under his coercion. 

4. Partition of Lands-Owelty Paid by Husband-No Resulting Trust. 
Owelty money paid by a husband to equalize the partition of lands 

descended to his wife, among other heirs a t  law, as tenant in common, 
does not create a resulting trust in his favor to that extent, for, nothing 
else appearing, the law presumes he intended i t  for a benefit or a s  a gift. 

ACTION heard  before Councill, J., j u r y  t r i a l  being waived b y  (224) 
consent, September Term, 1908, of FORSYTH, upon petition f o r  
dower, commenced before the  clerk, a n d  t ransferred t o  t e rm of court. 
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The court, upon the facts admitted, gave judgment against the plain- 
tiff, who appealed. The facts are stated in the opinion of the Court. 

Benbow & Hall for plaintiff. 
Watson, Bwton & Watson for defendant. 

BROWN, J. The plaintiff claims dower as the widow of J. H. 
Sprinkle, having been his second wife. The defendants claim the land 
as the heirs a t  law of S. E. Q. Sprinkle, the first wife of J. H. Sprinkle. 

The land in  controversy was the property of Washington Payne, and 
descended to his heirs at  law, S. E. V. Sprinkle, P. W. Payne and 
others. These heirs a t  law, on the same day, 12 January, 1887, executed 
deeds to each other. These deeds were evidently executed to effect a 
voluntary partition of the land, and while inartificially drawn, they 
were not intended to change the character of the estate of the heirs of 
Washington Payne in  the lands inherited from him. Harrison v. Ray, 
108 N. C., 216. I t  was evidentIy not the purpose of the parties to divest 
the fee simple of S. E. V. Sprinkle and vest i t  in  her husband. 

The plaintiff claims dower in  the land described in  the deed to J. H. 
and S. E. V. Sprinkle upon the theory that i t  is a deed made to husband 
and wife after marriage; that they became tenants by entireties, and that 
upon the death of the wife the entire fee vested i n  the husband by sur- 
vivorship. 

There would be more plausibility in  the position if the estate conveyed 
to the husband and wife were the same. But the language of the deed, 
both in the premise and in  the habendurn, conveys the land "to J. H. 
Sprinkle and wife S. E. V. Sprinkle, and S. E. V. Sprinkle's heirs." 

These words effectuated the plain intention of the parties, 
(225) that if the husband survived the wife he should enjoy the land 

for his life and afterwards i t  should go to her heirs. That is 
the disposition the law would have made of i t  had the deed never been 
made and the wife had died intestate before the husband, having had 
children by him born alive. I t  is not an unprecedented method of 'con- 
veying land that, i n  the same instrument, a joint estate should be cre- 
ated in  two and the fee invested in one only. I t  was recognized at  com- 
mon law. "If lands be given to two, and to the heirs of one of them, 
this is a good jointure, and the one hath a freehold and the other a fee 
simple, and if he which hath the fee dieth, he which hath the freehold 
shall have the entirety by survivor for term of his life." Coke on Little- 
ton, secs. 285 and 191; Butler's note, 78 ; 2 Cruise, 510, 511; I Washburl, 
Real Property, 648 and cases cited; Den, v. Hardenburg, 18 Am. Dee., 
371. 

But i t  is contended that J. H. Sprinkle took a fee, as much so as his 
wife under this deed, although the word "heirs" is  omitted as to him, 
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and that this is by virtue of the act of 1879, Revisal, see. 946. This 
statute does not help the plaintiff, for the statute does not create a fee 
without the word "heirs," where "it shall be plainly intended by the 
conveyance or some part thereof that the grantor meant to convey an  
estate of less dignity." That intention, so far  as J. H. Sprinkle is con- 
cerned, is too plain to be doubted. 

There is another insuperable obstacle in  the way of the plaintiff's 
claim for dower: 

Assuming for the sake of the argument that this particular deed, 
under the circumstances attending it, had conveyed an  estate in fee to 
husband and wife, both, the husband and those claiming as his heirs 
would not be permitted to set up a claim to the land. 

I t  descended to S. E. Q. Sprinkle from her ancestor, and this partition 
deed mas made during her coverture. At the date of its execution 
the land belonged to her separate estate. I t  is one of the essen- (226) 
tials of the peculiar estate by entireties sometimes enjoyed by 
husband and wife, that the spouses be jointly entitled as well as jointly 
named in  the deed. Hence if the wife alone be entitled to a conveyance, 

, and i t  is made to her and her husband jointly, the latter will not bp 
allowed to retain the whole by survivorship. And i t  matters not if the 
conveyance is so made at  her request, because being a married woman 
she is presumed to have acted under the coercion of her husband. Moore 
v. Moore, 12 B. Mon., 664; Babbitt v. Scroggins, 1 Duval, 273; Qillan 
v. Dixon, 65 Pa.  St., 395, all cited i n  18 Am. Dec., 383, 384. 

The same principle is recognized by this Court in Hnrrimgton v.  Razuls, 
136 N. C., 65; Carson v. Carson, 122 N. C., 645. 

The fact that J. H. Sprinkle paid some of the owelty money for his 
wife to equalize the partition, would not create a resulting trust in his 
favor to that extent, because the law presumes he iqtended i t  as a benefit 
or gift to his wife, nothing else appearing. 

Upon a review of the record we think the judgment of the Superior 
Court is correct. 

Affirmed. 

Cited: Morton t i .  Lumber Co., 154 N. C., 279; Acker u. Pridgen, 158 
N. C., 338; fYpeas v. Woodhouse, 162 N. C., 68. 
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(227) 
PETER COTTON v. NORTH CAROLINA RAILROAD COMPANY. 

(Filed 26 November, 1908.) 

1. Nonsuit-Evidence, How Construed. 
Upon a motion as  of nonsuit upon the evidence, the evidence must be 

construed in its most favorable light to  the plaintiff. 

2. Master and Servant-Safe Appliances-Negligence-Damages. 
I n  an action for damages for injuries received, alleged to have been the 

result of improper instruments given by the employer to  the employee 
with which the latter was to do the work entrusted to him, the liability 
of the former, in damages, depends upon whether he was negligent in 
respect to  the instrumentalities provided. 

3. Same-Proof Required. 
For the recovery of damages for injury alleged to have been caused 

to a n  employee by reason of the negligently furnishing by the employer 
improper implement with which he was to perform his work within the 
scope of his employment, the former, to establish his case, must show: 
(1) That the implement furnished by the master was, a t  the time of the 
injury, defective; ( 2 )  That the master knew of the defect, or was neg- , 
ligent in not discovering i t  and making needed repairs; (3)  That the  
defect was the proximate cause of the injury. ( I n  this case, the question 
as  to the duty of the servant to inform the master of the defect did not 
arise upon the evidence.) 

4. Master and Servant-Safe Appliances-Knowledge of Defect-lnspection- 
Negligence. 

The employer must not only use ordinary care and diligence to provide 
safe and suitable implements for the employee to  do the work required 
of him, but he must exercise a reasonable supervision over them and 
ordinary care in keeping them in safe condition. When an employee is 
injured by a defective truck on which he was required to carry trunks t a  
a train a t  defendant's station, and there is evidence that a pin keeping 
a wheel on had been worn by constant use so that it gave way, resulting 
in the injury complained of, the question for the jury to say whether, 
by a careful inspection, the defendant should have discovered the defect- 
ive condition. 

ACTION tr ied before Moore, J., a n d  a jury, a t  February Term, 1908, 
of  GUILFORD. 

T h i s  action was brought to recover damages f o r  injur ies  alleged 
(228) t o  have  been caused b y  the  defendant's negligence. T h e  plain- 

tiff who, on  1 3  May,  1906, was  i n  the  employ of the  defendant, 
was  ordered b y  George W. Vernon, t h e  baggage agent a t  Greensboro, 
N. C., t o  c a r r y  some t runks  f r o m  t h e  northbound t r a i n  No.  34, which 
h a d  just  arrived, to t h e  eastbound t r a i n  No. 112. Vernon told h i m  to 
make  haste, a s  the  eastbound t r a i n  was about  to  leave. Plaintiff a n d  
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Will Suggs started with the truck, which weighed one thousand pounds, ' 

( and was loaded with trunks. H e  was pulling with his back towards the 
trunks and Suggs was pushing the truck. I n  going from one train to 
the other they had to pass around another truck. Will Suggs testified: 
"When we went around (the other truck), he was guiding the truck and 
I was pushing; it was heavily loaded. When he turned around he ran 
the off wheel of the truck over the rail and, as he turned, the wheel 
came off and the truck caught his foot-that is the way i t  happened. 
The wheel that fell off the truck had crossed the iron track-the right 
wheel; i t  was going right straight across i t  and did not run in any 
groove. I t  was right level there. I t  was night, but the lights were 
around there. I said a minute ago that, i n  running around the other 
truck, the wheel went on the outside of the rail; there is no flange to the 
wheel. The rail is higher than the inside of the track, but is about 
level with the floor. I n  between the floor in  the center of the track and 
the rail there is a groove, so that, i n  coming around from the inside, the 
wheel would have to pass over that groove and against the rail. The 
wheel went straight across the track; did not run down the track." The 
plaintiff testified that the wheel fell off the spindle when the truck 
struck the southbound track. George W. Vernon, a witness for the 
defendant, testified: "I made an examination of the wheel right then 
and there. The platform is so built up there that the outside is up 
level and smooth with the top of the rail; on the inside is a space of 
about three inches. The spindle had fallen on the platform a 
few inches from the rail and the wheel had fallen on the'spindle. (229) 
I took the wheel off the spindle and examined it. The pin was 
in  the spindle, but had been bent outwards. Both ends of the pin were 
bent down flat on the spindle and the wheel had drawn off over the pin; 
the wheel coming over both the pin and the spindle. The pin was not bro- 
ken; i t  was simply bent. The pin was a little worn; the truck had been 
used some time. There was no wear of the spindle or pin that would 
injure the use of the truck that I could observe. I found the spindle 
lying down near the groove in the track, and the wheel over the spindle, 
and the pin and spindle in  the condition I have described. I didn't see 
the wheel when i t  came off. I could not tell how long the pin had been 
i n  use, but i t  was somewhat worn. I could not tell how long the truck 
had been i n  use, but i t  had been used for some time. I t  would be impos- 
sible for me to tell, as we were always getting new trucks. I could not 
tell the length of time i t  had been in  use; could not say whether it had 
been in  use three years; might have been and it might have been less: 
Could not tell whether we had trucks that had been in use four or five 
years." There was evidence tending to show that the plaintiff was 
struck by the iron bar of'the truck and, also, by one of the trunks which 
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fell from the truck. At  the close of the evidence, the defendant moved 
to nonsuit the plaintiff. The motion having been refused, the defendant 
excepted. There was a verdict for the plaintiff and, judgment having 
been entered thereon, the defendant appealed. 

John A. Barringer for plaintiff. 
Wilson & Ferguson for defendant. 

WALKER, J., after stating the case: Where a motion to dismiss an  
action is made, under the statute, the evidence must be construed in the 
view most favorable to the plaintiff, and every fact which i t  tends to 
prove, and which is an essential ingredient of the cause of action, must 

be taken as established, as the jury, if the case had been sub- 
(230) mitted to them, might have found those facts from the testimony. 

Brittain v. Westhall, 135 N. C., 492. Applying this rule, we 
think there was evidence in  the case proper for the consideration of the 
jury upon the question of negligence. The duty of the employer to his 
employee is thus stated in Narks  v. Cotton Mills, 135 N .  C., 290: "Thr 
employer does not guarantee the safety of his employee. He  is not 
bound to furnish him an  absolutely safe place to work in, but is required 
simply to use reasonable care and prudence in  providing such a place. 
He  is not bound to furnish the best known machinery, implements and 
appliances, but only such as are reasonably fit and safe and as are i n  
general use. H e  meets the requirements of the law if, in the selection of 
machinery and appliances, he uses that degree of care which a man of 
ordinary prudence would use, having regard to his own safety, if he 
were supplying them for his own personal use. I t  is culpable negli- 
gence which makes the employer liable, not a mere error of judgment. 
We believe this is substantially the rule which has been recognized as 
$he correct one and recommended for our guide in  all such cases. I t  
measures accurately the duty of the employer and fixes the limit of his 
responsibility to his employee," citing Harley v. B .  C. M. Co., 142 N. 
Y., 31. So that the liability of the employer to the employee in  dam- 
ages for any injury the latter may receive, while engaged i n  his work, 
depends upon whether the employer has been negligant. Avery r .  Lunl- 
ber Co., 146 N.  C., 592; Berkley v. Waste Co., 147 N.  C., 585. In 
respect to instrumentalities provided by the master for the use of the 
servant, the latter, i n  order to establish his case, must show: 1. That the 
implement furnished by the master was, a t  the time of the injury, defect- 
ive. 2. That the master knew of the defect or was negligent in not 
discovering it and making the needed repairs. 3. That the defect was 
the proximate cause of the injury. Hudson* v. R. R., 104 N. C., 
491; Xhaw v. Manufacturring Co., 143 N.  C., 131; R. R. v. Barrett, 
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166'U. S., 617. We may omit any reference to the duty of the (231) 
servant to inform the master of any defect found by him, as 
there is no evidence in  this case that fixes the plaintiff with any knowl- 
edge of the alleged defect in  the truck, either in law or in  fact. There 
is another duty the master owes to his servant and that is to inspect, a t  
reasonable intervals of time, the implements he furnishes for use by his 
servant. I Labatt M. 8: S., secs. 154 and 157; Bailey Pres. Inj., see. 
2638; Leak v. B. R., 124 N. C., 455. At what intervals this inspection 
should be made, will depend upon the kind of implement used and the 
special facts and circumstances of the case. The defendant alleges in  
the answer that the pin was not in the spindle and for that reason the 
wheel fell off, and, further, that the plaintiff should have known that 
the pin was missing; but there is no evidence to sustain this allegation. 
The defendant's own witness testified that the pin was "somewhat 
worn," and that "both ends of the pin were bent down flat on the spindle 
and the wheel had drawn off over the pin." 

We cannot say, as a matter of law, that the pin had not been weak- 
ened by being worn and was strong enough to hold the wheel in  its 
place on the spindle. The truck was being moved in  the ordinary and 
usual way, so far as appears, and in the proper place. As i t  gave way, 
under the circumstances, and was worn by constant use, the jury might 
well have inferred, as they did, that i t  was either originally defective 
and insufficient or had become so by being "somewhat worn." I t  was 
for the jury to say whether, by a careful inspection, the defendant could 
have discovered its defective condition. We must assume, in the ab- 
sence of the charge of the court, that they were properly instructed as to 
this feature of the case. I n  Car Co. v. Parker, 100 Ind., 181, the Court 
holds: I t  is the duty of the master to use ordinary care and diligence to 
provide safe and suitable machinery for use by the servant whom he 
employs to work upon it. The master's duty does not end with 
providing safe and suitable machinery, but he is also bound to (232) 
exercise a reasonable supervision over it, and to exercise ordinary 
care i n  keeping i t  in  safe condition for use by his servants, and this 
duty he cannot rid himself of by casting i t  upon an agent. It is only 
ordinary care that must be exercised by the master, such care as the 
peculiar conditions and circumstances would suggest to a man of ordi- 
nary prudence, but this requires that he should take notice of the liabil- 
i ty of an implement he places in  the hands of his servant to become 
worn and unsafe from age and use. See also Parsom v. R. R., 94 Mo., 
286; Hackett v. Mfg. Co., 101 Mass., 101; R. R. v. Bolt ,  29 Eansas, 
149, and Bailey's Pers. Inj., secs. 2634-2638, where the subject is fully 
discussed. I n  Hackett v. Mfg. Co., supra, i t  was held that whether an 
employer was negligent in not ascertaining that a chain which operated 
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a n  elevator had been worn and become thinner and therefore unsafe, by 
reason of which the elevator fell and injured the plaintiff, was a proper 
question for the jury. The same authorities also sustain the proposition 
tha t  the plaintiff, when he was ordered by Vernon to use the  truck, had 
the right to assume that  it was i n  a safe condition. 

Our  conclusion is that  the Court properly submitted the case to thc 
jury upon the evidence. 

N o  error. 

Ci ted:  Freeman v. Brown,  151 N.  C., 114; .Morton v. Lumber  Co., 
152 N. C., 55; Deppe v. R. R., ib., 80; E d g e  v. R. R., 153 N. C., 220; 
W e s t  v. T a m i n g  Co., 154 N. C., 46, 48; Kornegay  v. R. R., ib., 392; 
Reid I:. Rees, 155 N.  C., 233; P ~ i t c h e t t  v. R. R., 157 N. C., 100; Tcr-  
re11 v. Washing ton ,  158 N.  C., 290; H a r m o n  v. Contracting Co., 159 S. 
C., 28; H o l m a n  v. R. R., ib., 45; Pigford v. R. R., 160 N .  C., 98; Beck v. 
B a n k ,  161 N.  C., 206; B r o w n  v. R. R., ib., 576; Mincey v. R. R., ib., 
471; Shepherd v. R. R., 163 N. C., 521; Steeley v. Lumber Co., 165 N. 
C., 34; Cozzins  u. Chair  Co., ib., 366; Porsyth v. Oil Mil l ,  167 N. C., 
181; Prqdtt v. R. R., ib., 248; Hal l  E .  Electr ic  R. R., ib., 285; Smith 1). 

R. R., 170 N.  C., 186; Deligny v. Furni ture  Co., ib., 208; W r i g h t  v. 
Thompson ,  171 N.  C., 92 ;  Yarborouglz v. (Jeer, ib., 336; Rogerson v. 
H o n t z ,  174 N.  C., 29. 

(233) 
JOHN F. DAVIS & SON v. L. A. THORNBURG ET AL. 

(Filed 25 November, 1908.) 

1. Negligence-Traction Engine-Highways-Nuisance-Reasonable Time- 
Questions for Jury. 

In a suit for damages occasioned by plaintiff's horse being frightened 
by a broken down traction engine left to one side of a public highway, it 
is for the jury to say, upon the question of negligence, whether the 
defendant delayed an unreasonable length of time in having it repaired 
and in taking it away. 

2. Appeal and Error-Exceptions-Evidence Rejected-Harmless Error. 
When the damages sought are those arising from a fright received by 

plaintiff's horse caused by a traction engine left by defendant to one side 
of a public highway, it is harmless error for the trial judge to exclude 
evidence tending to show the gentle nature of the horse, when uncon- 
tradicted evidence to the same effect was subsequently admitted. 

ACTION tried before Moore, J., and a jury, a t  February Term, 1908, 
of GASTON. 
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The court submitted these issues : 
1. Were the plaintiff's horse, buggy and harness injured by the neg- 

ligence of the defendants, as alleged in  the complaint? Answer: No. 
2 .  Did plaintiff's agent, by his own negligence, contribute to the in- 

jury of said horse, buggy and harness, as alleged in  the answer? An- 
swer : -. 

3. What damages, if any, are plaintiffs entitled to recover? An- 
swer : -. 

From the judgment rendered the plaintiffs appealed. 

0: F. Mason and A. G. Mangum for plaintifls. 
Defendants not represented i n  this court. 

BROWN, J. The horse of plaintiff, driven by his son, took fright at  a 
traction engine of defendants, and backed off a bridge with buggy 
attached, and was injured. The evidence tends to prove that the engine 
had broken down near the foot of the bridge, and was left on the 
side of the public road from Saturday at  5 p. m. until the follow- (234) 
ing Tuesday morning. I t  is contended by the plaintiffs that the 
engine was left on the public highway an unreasonable length of time, 
and that i t  thereby became an obstruction and nuisance. 

There is no evidence whatever in  the record that the engine so ob- 
structed the road as to prevent the passage of vehicles, although i t  may 
have been such an  object as tended to frighten some horses. So would 
a broken down coach," top wagon, or the like. A traction engine, oper- 
ated and guided by the owner or his agent, may as lawfully traverse the 
public highway as plaintiff's horse and buggy. Revisal, 1905, sec. 2727. 
It is not a nuisance per se, but a highly useful instrumentality among 
modern labor-saving machines. I f  i t  breaks down on the highway i t  
becomes the duty of the owner to remove it, but he is allowed a reason- 
able time within which to do so. What would be a reasonable time 
depends upon circumstances and is not, under the evidence and circum- 
stances of this case, exclusively a question of law. Claus v .  L e e ,  140 
N. C., 552. 

As the engine broke down Saturday afternoon a t  a late hour and 
Sunday intervened, the defendants used only one work day i n  getting i t  
repaired. This delay would not appear prima facie to be unreasonable. 
His  Honor left the matter very properly to the jury, who found for the 
plaintiff. 

The exception to the ruling of the court refusing to allow plaintiff to 
prove that his animal was a reasonably gentle animal cannot be sus- 
tained. Such question was undeniably proper, but we think the plaintiff 
received the full benefit of such evidence in  the subsequent uncontra- 
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dieted testimony which proves that his mare was an animal of gentle 
qualities. 

We think there is no merit in  the exceptions to evidence, and that the 
learned judge put the case to the jury in  a charge full, fair  and free 
from error. 

No error. 

Cited: Freeman v. Brown, 151 N. C., 114. 

GEORGE S. POWELL v. JULIAX A. WOODCOCK. 

(Filed 25 November, 1908.) 

1. Wills-Trusts and Trustees-Deeds and Conveyances-Descriptive Words 
-Estate. 

A devise to N. of all the residue of testator's estate in trust to receive, 
hold, invest, and reinvest, evidences the purpose of the testator to 
embrace therein both real and personal property. (Foil  u. Newsome, 138 
N. C., 115, cited and approved.) 

2. Wills-Estate-Property Passed. 
Unless the contrary intent appears, the disposition by the testator in 

his will of the residue of his estate, will pass both real and personal 
property. 

3. Wills-Intention-Presumption-All Property. 
The presumption is, that a testator intended by his will to dispose of 

all his property, and not to die intestate as to any part of it. 

4. Wills-Executor and Administrator-Trusts and Trustees-Deeds and 
Conveyances-Power to Convey Implied. 

When a power is given a trustee under a will to receive, hold and invest 
and reinvest, the estate of his testator, including lands, which is consist- 
ent with the other terms of the will, it confers the authority to sell the 
lands and make valid title thereto. 

ACTION heard by Ward, J., a t  October Term, 1908, of BUNCOMBE. 
This action was heard in the Superior Court, upon the following case 

agreed : 
1. On 13 September, 1902, Sarah S. Newton, wife of George H. New- 

ton, being the owner in  fee and in possession of a tract of land in the 
city of Asheville, executed her will which, on 31 October, 1903, after the 
death of the said Sarah S. Newton, was duly probated and recorded, as 
prescribed by law. 

172 



N. C.] FALL TERM, 1908. 

2. The said Sarah S. Newton, at  the time of her death, left surviving 
her George H. Newton, her husband, and one child, Neinon Newton, 
who was, a t  that time, and still is, a minor. 

3. The provisions of the will, material to this controversy, are (236) 
as follows : 

"I hereby give, devise and bequeath all the rest, residue and remain- 
der of my estate of whatsoever name and description and wheresoever 
situated to my husband, George H. Newton, in trust to ieceive, hold and 
invest and re-invest the same in such securities as he may deem meet 
and proper for the best interest of my estate, and to take, receive and 
appropriate to his own use and benefit the entire income and profit there- 
from until my daughter, Neinon Newton, shall attain the age of twenty- 
one years. When my daughter shall attain the age of twenty-one years, 
he shall pay to her the entire profit and income from said estate until 
she shall attain the age of thirty-five years, and when she shall attain 
the said latter age to pay over and deliver to her the entire principal of 
said estate, and the trust hereby created shall thereupon cease and deter- 
mine. Should my said daughter Neinon die before attaining the age 
of thirty-five years, then upon her death the principal of my estate shall 
pass to and vest in  my said husband, George H. Newton, and his heirs 
forever." 

The said George H. Newton has duly qualified as executor of the last 
will of Sarah S. Newton. 

4. On 16 October, 1905, George II. Newton, individually and as trus- 
tee, appointed in said will, duly executed and acknowledged a deed of 
conveyance sufficient in form and words to convey to George S. Powell, 
in  fee simple, the said lot or parcel of land, which said deed was there- 
after duly recorded. 

5. I n  1906, J. C. Martin, of Buncombe County, duly qualified as the 
guardian of Neinon Newton, and as such guardian instituted a special 
proceeding in  the Superior Court for the purpose of selling and convey- 
ing, as prescribed by statute, all of the right, title and interest of Neinon 
Newton in said lot of land to George S. Powell, in  order that the inter- 
est of the said minor in said land might be converted into money 
and transferred to her domicile; said proceeding was regular in  (237) 
all respects, and a judgment was therein duly entered by the 
clerk of the Superior Court and approved by the judge of the Superior 
Court, directing the guardian to convey by a proper deed, the interest, 
right and title of Neinon Newton in  and to said lot of land to George 
S. Powell for the consideration agreed upon between the parties thereto, 
and thereafter, the guardian duly executed and delivered to George 
S. Powell a deed of conveyance, sufficient in  form and words, to convey 
to him all of the right, title and interest of Neinon Aiewton in  and to 
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said tract or parcel of land; the total consideration paid by George S. 
8 Powell for the land was $1,500. 

6. I n  August, 1908, George S. Powell, claiming to be the owner of said 
lot of land, and by virtue of said deeds of conveyance, agreed to sell and 
convey the land to the defendant, J. A. Woodcock, in  fee simple, and 
the defendant J. A. Woodcock agreed to purchase the said land at the 
price of $2,000 i n  cash, and George S. Powell is ready, willing and 
able, and has offered, to execute and deliver a proper deed of conveyancc 
for the land purporting to convey the same to said Woodcock, in fee 
simple, upon the payment of the amount agreed to be paid by Wood- 
cock, but the said Woodcock has refused. to accept the deed and has 
refused to pay the purchase money, or any part thereof, upon the ground 
that the said deeds executed to George S. Powell are not sufficient, in law, 
to pass to Powell a complete and perfect title to said land, and that 
Powell is, therefore, not able to make him a good title in  fee simple to 
said property. 

7. I f  the court is of the opinion that the will and the said several 
deeds to George S. Powell are sufficient in form and substance to pass 
to him all of the right, title and interest which Sarah S. Newton owned 
in  said lot of land, then judgment shall be entered herein in  favor of 
the plaintiff, and against the defendant, for the sum of $2,000, and for 

specific performance of the contract of sale in  accordance with 
(238) the course and practice of the court; otherwise, judgment is to 

be entered for the defendant. 
The court, upon the facts admitted by the parties, decided in  favor 

of the plaintiff and entered judgment accordingly. The defendant ap- 
pealed. 

Julian C. X a r t i n  for plainti f .  
Xerriclc & Bnrwmd for defendant. 

WALKER, J. There are two questions presented in this case. 1. 
Does the word "estate," used in the residuary clause of Mrs. Newton's 
will, include her land? 2. I s  the power to sell the land given to George 
H. Newton by implication ? The identical questions, we think, are fully 
discussed and affirmatively answered in  Foil v. Newsome, 138 N. C., 
115, which is substantially like this case in its facts. "The word 'estate,' 
taken in its primary sense as used in  a will, without anything in  the con- 
text to limit it, is a word of very extensive meaning. I t  is nearly syn- 
onymous with the word 'property,' where that word is not qualified by 
the addition of the word 'personal.' Under the word 'estate,' used in its 
primary sense, real property of every description will ordinarily pass, 
and the presumption is that the testator, in using the word, uses it in its 
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broad and inclusive signification, unless the context restricts its meaning 
to some particular species of property." $1 Underhill on Wills, sec. 395; 
Foil v. yewsome, supra. The presumption is that the testatrix in- 
tended by her will to dispose of all of her property, and not that shc 
intended to die intestate as to any part of it. Glascoclc v. Gray, 148 
N.  C., 346 ; Harper v. Harper, 148 N .  C., 453. I n  the case last cited, we 
held that the word "estate" included the testator's land and was not 
restricted to his personal property. The language used in  the will, 
which was construed in  that case, did not indicate as clearly that such 
was the intention of the testator as does the language of the will 
now under consideration. I n  the will of Mrs. Newton, the words (239) 
are, "all the rest, residue and remainder of my estate, of what- 
soever name and description and wheresoever situated, to my husband, 
George H. Newton, in  trust to receive, hold, invest and reinvest." This 
language is very broad and comprehensive and, by itself, and certainly 
when considered with what follows in  the will, evinces unmistakably the 
purpose of the testatrix to dispose of both real and personal property. 
Gardner on Wills, pp. 399-411. 

The other question is also free from difficulty. No technical language 
need be used in the creation of a power. Any words definite enough to 
disclose its nature, the donee, or the person b y  whom i t  is to be exercised, 
and its objects, are sufficient; and so with a power of sale, i t  may be 
created by express words or by implication of law. 18 Cyc., 320. I t  
has, therefore, been held that "where a testator, in the disposition of his 
estate, imposes on his executor trusts to be executed or duties to be per- 
formed which reauire for their execution or performance an'estate in  
his lands or a power of sale, the executor will take by implication such 
an estate or power as will enable him to execute the trusts or perform the 
duties devolved upon him." Lindley v. O'Reilly, 50 K. J., 636. Xhaw, 
C. J., stated the rule in these words: "If a testator having a right to 
dispose of his real estate, directs that should be done by his executor 
which necessarily implies that the estate is first to be sold, a power is 
given by this implication to the executor to make such sale and execute 
the requisite deed of conveyance." Going v. Emery, 16 Pick., 107. I n  
Foil v. Newsome, supra, this Court said: "We are also of the opinion 
that the trustee has,Aby implication, the power to sell the land f6r the 
purpose of comerting i t  into an income producing property. The usual 
rule adopted by the courts is to find in language imposing upon an exec- 
utor or trustee the duty of disposing of a mixed fund or property, an 
implied power to sell real estate to the end that he may discharge 
such duty. This construction reconciles the use of the words (240) 
'invest,' 'pay over interest or income,' " citing Vauglm v. Farmer, 

' 

90 N. C., 607; Cra,wford v. Wearn,, 115 N. C., 540; Council v. Averett, 
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95 N .  C., 131. Poi1 v. Newsome, supra, a n d  Cook c. Cook, 47 Atl.  Rep. 
( N .  J. Ch.), 732, a r e  direct authori t ies  f o r  such a construction of t h e  
will a s  devolves upon the  trustee t h e  duty, a n d  therefore t h e  power, t o  
sell t h e  lot, t h e  tit le to  which is  i n  controversy. I t  all  results i n  this, 
t h a t  the  deed f r o m  George S. Powell  to  J u l i a n  *4. Woodcock will con- 
vey a good a n d  perfect ti t le to  t h e  latter,  under  the  facts  admit ted i n  t h e  
case agreed. Carlton 11. Goebler, 94 Texas, 93. 

It is  not  necessary to  decide t h e  other  question raised, a s  to  the  n a t u r e  
of the  estate acquired by  Neinon Newton under  the  will, t h a t  is, whether 
it i s  a vested o r  contingent one, n o r  need we consider whether the deed 
f r o m  Newton to Powell will estop t h e  former.  O u r  decision upon t h e  
other  mat te r  disposes of the  case. 

Affirmed. 

M. HANSTEIN v. T. M. FERRALL ET BL. 

(Filed 26 November, 1908.) 

1. Deeds and Conveyances-Parol Evidence-Locating Calls-Questions for 
Jury. 

The description in a deed conveying a town lot as follows: "beginning 
a t  a stake on W. street, said town, 27 feet G inches from N. Mr. corner 
of C. T. B. lot, on the same street, and runs N. 41, W. about 25% feet to  
Sycamore s t reet ;  thence with Sycamore street S. 48, W. 117% feet ;  
thence S. 41, E. about 25v2 feet," etc., is adequate and sufficient, and 
where, in connection with such deed, there is testimony to the effect 
"that plaintiff had built his present brick store along Sycamore street 
and fronting Wall street, and the wall of such store above the ground 
was seven inches into Sycamore street, and this infringement on Syca- 
more street had been satisfactorily adjusted with the town authorities," 
this evidence furnished data from which the second corner called for in  
plaintiff's deed, to wit : the intersection between Wall and Sycamore 
streets, could be given a physical placing, to wit :  a t  a point seven inches 
short of the wall of the brick store, and required that  the question of 
the correct location of plaintiff's deed should be submitted to the jury. 

2. Deeds and Conveyances-Boundaries-Recognition-Acquiescence. 
Recognition of and acquiescence in a line by the owners and occupants 

of adjoining lots as the true boundary line, is evidence of the true bound- 
ary line in cases when the correct divisional line is not otherwise clearly 
defined and established. 

3. Same-Nonsuit. 
While recognition of and acqui6scence in a division line may not, as  a 

.rule, justify a departure from the true dividing line, when otherwise 
clearly established; when it is not so established, and plaintiff claims 
that defendant has built beyond i t  upon his land, evidence on the ques- 

176 . 



N. 0.1 FALL TERM, 1908. 

tion of boundary is sufficient to go to the jury which tends to show, that 
upon each of the adjoining lots of plaintiff and defendant there had 
formerly been two wooden stores, subsequently destroyed by fire, so close 
together that their eaves had the same drip, causing the same trench on 
the ground by waters falling from them, that, to ascertain the correct 
dividing line, plaintiff had measured the distance between the brick pil- 
lars along the middle of the line caused by the common drip, and that the 
brick building then constructed by him without objection from defendant's 
grantor, had its walls on his own land twelve inches back from the line 
as ascertained; and in such case an order of nonsuit for want of any 
evidence of location was erroneous. 

ACTION tried before Neal, J., and a jury, at  February Term, (241) 
1908, of SAMPSON, to recover lands claimed to have been wrong- 
fully appropriated by defendant to his own use in  building beyond the 
dividing line of adjoining property of the parties. 

At the close of plaintiff's testimony, on motion duly entered, there 
was judgment as of nonsuit under the Hinsdale Act, and the plaintiff 
excepted and appealed. 

F.  R. Cooper and Faison $ Wright for plaintif. 
George E. But1er.for defendants. 

HOKE, J. AS we understand, the nonsuit was ordered, because (242) 
in  the opinion of the lower court, the evidence offered as to the 
location of plaintiff's deed was not sufficient to justify or permit the 
submission of that question to the jury. The answers of the defendants 
admit that the plaintiff owned the lot covered by the deed, which is set 
out in  the complaint, and contains in part the following description: 

"A certain lot or parcel of land in  the town of Clinton, Sampson 
County, N. C., described as follows: Beginning at  a stake on Wall Street, 
in  said town, 27 feet and 6 inches from the N. W. corner of the C. T. 
Butler lot, on the same street, and runs N. 41 W. about 25% feet to 
Sycamore Street; thence with Sycamore Street S. 48 W. 117% feet; 
thence S. 41 E. about 25% feet, etc., the same being the corner lot at  the 
intersection of Wall and Sycamore streets." 

And the plaintiff, a witness in his own behalf, testified as to his 
present brick store built along Sycamore and fronting on Wall Street, 
among other things, "that the wall of his brick store, now on the lot 
above the ground, was 7 inches into Sycamore Street; and this infringe- 
ment on Sycamore Street had been satisfactorily adjusted with the 
authorities of the town." This evidence of itself would require that 
the question of location should be passed upon by the jury, for i t  fur- 
nished data from which the second corner called for in  plaintiff's deed, 
the intersection of Wall and Sycamore streets, could be given a physical 



I N  T H E  SUPREME COURT. [I49 

placing, to wit, at  a point 7 inches short of the wall of plaintiff's brick 
store; for, while the more correct way to locate plaintiff's deed would be 
to establish the beginning corner "at a point on Wall Street 27% feet 
from the N. W. corner of the C. T. Butler lot," and then run according 
to the course and calls of the deed, in  the absence of evidence offered or 
available as to the placing of this beginning corner, under the descrip- 
tion as expressed in  the deed, the location could proceed from this second 
corner if its placing was fixed and determined, the description to be 

run from this point according to the course and calls of the deed, 
(243) Lindsay v. Austin, 139 N.  C., 463; Duncan v. Hall, 117 N. C., 

443, unless a greater certainty of identification could be obtained 
by reversing the first call and ascertaining the beginning corner in thaf 
way, which method is sometimes allowable. Xorwood v. Crawfod, 114 
N. C., 513; Dobson v. E'inley, 53 N. C., 495. 

I n  the present case the result would seem to be the same, whether the 
one method or the other were adopted, but in either case the testimony, 
if believed by the jury, afforded data from which the location of plain- 
tiff's deed could have been legally determined. Again, the evidence 
tended to show that the lots occupied and claimed by plaintiff and de- 
fendants adjoined each other, and both were formerly owned by T. M. 
Lee, deceased; that said Lee had constructed two wooden store buildings 
on these lots, and his heirs had conveyed one of these and the corner lot 
to one J. H. Stevens, who had later conveyed to plaintiff, and the other 
the heirs had sold to defendant, and the same was held under a bond for 
title pursuant to the contract of sale; that these store buildings, built 
so close together that their eaves had the same drip, and the water falling 
caused one and the same trench on the ground between them, were de- 
stroyed by fire, and the plaintifl in preparing to rebuild his present brick 
store, and, in order to ascertain the correct dividing line between the 
lots, had measured the distance beheen the brick pillars of the two 
stores, which remained standing after the fire, and staked a line midway 
of this distance and along the middle of the trench caused by the common 
drip from the eaves of the two stores. That plaintiff had started the 
foundation of his present store below the ground four inches back from 
the line indicated, and above the ground had drawn the wall eight inches 
further back, making the outside of plaintiff's wall above the ground 
twelve inches back from the line ascertained and marked in  the manner 

above stated. 
(244) We are of opinion that this is proper evidence to be submitted 

to the jury on the question of location, tending, as i t  does, to 
show, on the part of the owners and occupants of these lots, recognition 
of this adopted line and acquiescence in it as the true divisional line 
between them. The doctrine by which this testimony is held to be rele- 
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v a n t  t o  the  inqui ry  is thus  s tated i n  5 Cyc., 940: "Recognition of, a n d  
acquiescence i n  a l ine a s  t h e  t r u e  boundary l ine of one's land, no t  in- 
duced b y  mistake, a n d  contained through a considerable period of time, 
affords strong, i f  not conclusive, evidence t h a t  t h e  l ine so recognized i s  
t h e  t r u e  line." 

And, while such recognition a n d  acquiescence m a y  not, as  a rule, 
just i fy a departure f r o m  t h e  t r u e  dividing l ine when otherwise clearly 
defined a n d  established, the  authorities cited fu l ly  justify this  statement 
of t h e  doctrine as  applied t o  t h e  facts  presented on  th i s  appeal. David- 
son v. Arledge, 97 N. C., 172; iW. E. Society v. Akers, 167 Mass., 560. 

T h e r e  was e r ror  i n  the  order  dismissing t h e  action, and  the  cause wil l  
be  restored t o  the  docket f o r  t r i a l  according to t h e  course a n d  practice 
of  the  court.  

Reversed. 

Cited: Boddie v. Bond, 158 N. C., 206; Gunter v. X f g .  Co., 166 
N. C., 166; Jarvis v. Swain, 173 N..C., 13. 

CORA REEVES, BY KEXT FRIEND, 1'. SEABOARD AIR LINE RAILWAY 
COMPANY. 

(Filed 25 November, 1908.) 

1. Carriers of Passengers-Pleadings-Principal and Agent-Scope of Au- 
thority-Ticket Agents-Demurrer. 

A motion to dismiss upon the complaint should be denied, when i t  is  
alleged that plaintiff, through hr r  agent, bought of defendant railroad 
company's agent a t  its station, S., a ticket from K. to S. under contract . 
that  the plaintiff a t  K. was to be notified a t  once thereof by defendant's 
agents, which was not done within six days, through the defendant's 
carelessness and negligence, whereby plaintiff, who had no money with 
her, was unduly delayed, to  her great damage. 

2. Same-Evidence-Questions for Jury. 
Evidence is sufficient to  go to the jury upon the authority of defendant's 

agent a t  S., a station on its road, to receive money for the purchase of 
a ticket from K., another station thereon, to S., to  be delivered to plaintiff 
by the agent a t  I<. which shows a receipt for the p a ~ m e n t  of the ticket 
a t  S., stating that  i t  was from K. to S.;  a telegram from the agent a t  S. 
to  the one a t  K., directing that the ticket, as  contended for, be furnished 
plaintiff; the agent a t  K. informed plaintiff that he could not furnish i t  
until he had been so advised; the actual furnishing of the ticket as con- 
tended for, thereafter, on a regular form used by the defendant for such 
service. 
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3. Issues-Negligence-Willful Negligence-Harmless Error. 
An issue as to willful negligence is not prejudicial to defendant which 

goes only to the quantum of damages, when there was evidence of defend- 
ant's negligence, and the amount of damages was agreed upon in the 
event the jury found the affirmative of the question of negligence. 

(245) ACTION, tried before Long, J., and a jury, a t  July Term, 1908; 
of LEE, for damages for breach of contract of transportation, 

alleged to have been made on behalf of the plaintiff, Cora Reeves, with 
the defendant. 

The court submitted these issues : 
1. Did the defendant agree to furnish the plaintiff transportation, as 

alleged i n  the complaint ? Answer : Yes. 
2. Did the defendant willfully and negligently fail and refuse to fur- 

nish said transportation, as alleged in  the complaint? Answer: Yes. 
3. What amount, if any, is plaintiff entitled to recover of the defend- 

ant ? Answer : $200. 
From the judgment rendered the defendant appealed. 

Seawell (e. McIver for plaintif. 
Jno. D. Shaw, U. L. Spence and Murray Allen for defeltdant. 

BROWN, J. 1. The defendant moved the court to dismiss the action 
because the plaintiff fails to state a cause of action. We see no ground 

upon which to found such contention. Briefly stated, the cause 
(246) of action, clearly set forth, is that the plaintiff, through her 

agent, John Houston, purchased transportation from Kittrell, 
N. C., to Sanford, N. C., over defendant's line, that the fare was paid 
to the agent a t  Sanford? who contracted to notify agent at  Kittrell to 
deliver ticket from that station to Sanford to plaintiff, and that the 
agent at  Sanford carelessly and negligently, for the space of six days, 
failed to notify the agent at  Kittrell, whereby plaintiff, who had no 
money with her, was unduly delayed to her great damage. 

We think his Honor properly overruled the motion. 
2. Upon the first consideration of the case, we were of opinion that 

there was no evidence in  the record tending to prove that the defend- 
ant's agent at  Sanford had authority from the company to receive money 
for the purchase of a ticket from Kittrell to Sanford, to be delivered to 
plaintiff by the agent at  the former place. 

Upon more careful examination we are of opinion that there is evi- 
dence from which such authority may properly be inferred. 

The witness Houston testifies that he was sending plaintiff to school 
a t  Kittrell, that when the session was over on 1 June, 1906, he "went to 
the Seaboard ticket office at  Sanford and bought a ticket from the agent 
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of the defendant from Kittrell to Sanford," that the ticket was to be 
delivered to Cora Reeves at  Kittrell next day by the agent there, and 
that the agent a t  Sanford agreed to notify the Kittrell agent immedi- 
ately. 

Houston further testified that he at  once wrote plaintiff to call for the 
ticket. The evidence proves that she did call for i t  and could not get it, 
and was delayed several days before the agent a t  Sanford notified {he 
agent a t  Kittrell. The agent at  Sanford g9ve to Houston the following 
receipt : 

'(Received of John Houston $2.25 for one first-class ticket to be fur- 
nished Cora Reeves, Kittrell, N. C., to Sanford, N. C." 

After several days unexplained delay the agent at Sanford (247) 
sent the following telegram to the Kittrell agent: 

"Sanford, 6-5 : Bgent : Please furnish Cora Reeves one first-class 
ticket to Sanford, advising for P. P. 0. E. Penny, Agent S. A. L." 

Terrell, the agent a t  Kittrell, testifies that plaintiff called for the 
ticket, but "I had no authority to issue i t  until I got the order above 
referred to." 

We think, from the above evidence, that i t  may be reasonably inferred 
that, under the rules and regulations of the company, the agent at  San- 
ford was authorized to receive a t  that office the price of a ticket from 
Kittrell to Sanford, and that i t  was his duty to notify the agent at  
Kittrell, without delay, to the end that he may deliver i t  to plaintiff. 

The language of the witness Terrell, agent a t  Kittrell, is to the effect 
that, upon receipt of the telegram, he did have authority to issue the 
ticket, and the only reasonable construction to be placed upon his testi- 
mony is that he derived such authority from the regulations of the 
company. 

The form of .the telegram would indicate that such transactions were 
not foreign to the business of the defendant, and that its business regu- 
lations provide for such "prepaid orders." 

3. The defendant excepted to the action of the court in submitting to 
the jury an issue as to "willful negligence," and contends that there is 
no evidence of willful negligence. 

There is abundant evidence of negligence upon the part  of the agent 
a t  Sanford, not only from the plaintiff but from the defendant. I n  any 
view of the evidence, the agent a t  Sanford, upon his own testimony, as 
well as upon all the other evidence, was guilty of negligence in  the dis- 
oharge of his duty to the plaintiff, and such negligence was actionable. 
This being so, in consequence of the statement contained in  the record, 
the question as to whether there is any evidence of willful negli- 
gence would be material only upon the issue as to damages. (248) 

I n  reference to the damages, the record states that there was no 
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contest as to the ruling, if the facts were found as shown, about the 
amount, "provided the court had not erred i n  refusing defendant's 
motion to nonsuit." 

We have held, upon the facts as shown by defendant's own evidence, 
the court did not err  i n  refusing the motion to nonsuit, as a case of 
acf;ionable negligence was clearly made out. Therefore, the damages 
fixed upon by consent remain undisturbed, as  the contingency upon 
which the court would be apthorized by the agreement to review tha t  
issue has not arisen. 

Evidently, the sum agreed upon was more satisfactory to the defend- 
ant, i n  the event the motion to nonsuit could not be sustained, than the 
trouble and expense of another trial. 

Upon a review of the entire record we find 
N o  error. 

Cited: Parris v. R. R., 151 N. C., 492. 

GEORGE P. GRIMES v. JOHPI' H. BRYAN. 

(Filed 28 November, 1908.) 

1. Deeds and Conveyances-Description-Parol Evidence. 
A deed conveying a tract of land under the description: "A certain 

tract or parcel of land lying and being in the county aforesaid, fronting 
the farm of C. W. Taylor, adjoining the farm of T. 8.. Robinson, and 
others, and known as the B. H. Taylor place, being 150 acres more or 
less," is sufficiently definite to permit the reception of parol testimony 
to fit the description to the property, and it was further competent ,to 
show by such testimony that the father of defendant, and grantee in the 
deed, had constituted thirty additional acres, being the locus in quo, 
as a part of the B. H. Taylor place for the purposes of the deed, and that 
the same was included within the descriptive terms of the instrument. 

2. Deeds and Conveyances-Adverse Possession-Title-Instructions. 
When plaintiff claims the land by adverse possessio~i, and the defendant 

claims as grantee of a purchaser a t  a sale under a mortgage given by 
plaintiff, which claim plaintiff resists upon the ground that the descrip- 
tion in the mortgage does not cover the locus in quo, it is not to plaintiff's 
prejudice for the trial judge to charge, in effect, that, if the plaintiff was 
in possession of the land for twenty years and held it openly and 
adversely within known and visible lines and boundaries, and had never 
conveyed the same, it would ripen the title in him. 

(249) ACTION, tried before Lyon, J.. and a jury, at March Term, 
1908, of EDCECOMBE, to recover thir ty acres of land. 
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Plaintiff offered evidence tending to show title to the land in  contro- 
versy by reason of adverse occupation by himself and his father, Thomas 
Grimes. Defendant offered in  evidence a deed from said Thomas 
Grimes to plaintiff, dated 1 March, 1877, and claimed the land by 
virtue of foreclosure proceedings, under a mortgage executed by plain- 
tiff to Claudia Redmond, conveyance under and by virtue of said mort- 
gage from Claudia Redmond to J .  F. Shackleford, 9 November, 1896, 
and deed from said Shackleford to defendant, dated 14 November, 1901. 

I n  the deed from Thomas Grimes, the father of plaintiff, the land - 
conveyed is described as follows : 

"A certain tract or parcel of land lying, and being, in the county 
aforesaid, fronting the farm of C. W. Taylor, adjoining the farm of 
T. H. Robinson and others, and known as the B. H. Taylor place, being 
150 acres more or less." 

I n  the mortgage and deeds subsequent thereto, conveying the property 
included therein to plaintiff, the interest conveyed is described as : '(a 
certain piece or parcel of land lying, and being, in said county and 
State, the same being the land which was conveyed to said George P. 
Grimes, plaintiff, by Thomas Grimes, by deed, dated 1 March, 1877, to 
which reference is made for particular description thereof." 

There was evidence on the part of defendant tending to show (250)  
that the description set out in the deed from Thomas Grimes to 
plaintiff covered the thirty acres in  controversy, and further, that, while 
the place known as the B. EI. Taylor place had originally, when same 
was conveyed to Thomas Grimes in 1867, contained only 118% acres, 
said Thomas Grimes, with a view of making a fair  and equal division of 
his land among his children, had annexed the thirty acres in contro- 
versy to the Taylor place and made the same a part the;eof, and had 
included said thirty acres within the descriptive terms of the deed to his 
son, and as a part of the "B. EL. Taylor place" as used in said deed. 

There was evidence on the part of plaintiff, that the thirty acres in  
controversy was a separate piece of land, that it had never become a 
part of the land k n ~ w n  as the B. H. Taylor place, and mas not included 
within the deed to plaintiff from his father, nor within the mortgage to 
Claudia Redmond.- 

On issues submitted there was verdict for the defendant, and plain- 
tiff excepted and appealed. 

F. C. Harding and Julius Brown for plaintiff 
G. M. T.  Fountain f o r  defendant. 

HOKE, J., after stating the case: We have given the record and the 
exceptions noted careful consideration, and find no error presented to 
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plaintiff's prejudice. The description contained in  the deed from 
Thomas Grimes to the plaintiff was sufficiently definite to permit the 
reception of parol evidence to fit the description to the property. Hintom 
v. Moore, 139 N.  C., 44; Pewy v. Scott, 109 N. C., 374; Euliss v. 
McAdams, 108 N .  C., 507. And i t  was further competent to show by 
parol testimony, that the father of plaintiff and grantor in the deed had 
constituted the thirty acres in controversy as a part of the B. H. Taylor 
place for the purpose of the deed, and that the said thirty acres was 
included within the descriptive terms of the instrument. Woods v. 

Woods, 55 N. C., 420; Rogers v. Brickhouse, 58 N.  C., 301; 
(251) Bradshaw v. Ellis, 22 N. C., 20; Dodson v. Green,, 15 N.  C., 488. 

I n  the charge of his Honor the rights of the parties were prop- 
erly made to rest, chiefly, on whether the land in  controversy was in- 
cluded in  the deed from Thomas Grimes to plaintiff, and the subsequent 
deeds passing the interest to plaintiff under and by virtue of the fore- 
closure proceedings. This being true, and the defense having been 
made to rest chiefly on the assumption that plaintiff was a t  one time the 
owner of the land and had sold i t  to defendant, and those under whom 
defendant claimed, many of the exceptions noted become irrelevant, as 
they were made to adverse rulings of the court, in  the effort on the part 
of plaintiff to show title in himself. We think every right or claim 
available on the evidence to plaintiff was fairly submitted under the 
portion of his Honor's charge given in response to prayers for instruc- 
tions on the part of plaintiff, as follows : 

''That if you find from the evidence that the plaintiff went into the 
possession of the land described in  the complaint and held the same in 
open, notorious and adverse possession under known and visible lines 
and boundaries for twenty years, and he has not conveyed it, it would 
give the plaintiff title, and you should answer the first issue 'Yes.' 

''That if you find from the evidence that the plaintiff went into the 
possession of the land described in  the complaint by a parol gift from 
his father, and held the same in open and adverse possession under 
known and visible boundaries for twenty years, and be has not conveyed 
it, i t  would give the plaintiff title, and you should answer the first issue 
'Yes.' 

"That if you find that the plaintiff's father gave the land described in  
complaint to the plaintiff, orally, and that he went in  possession of Name 
and held i t  for twenty years, cultivating and using i t  as his own, then i t  

would give the plaintiff title, and he would be entitled to recover 
(252) the same, unless he has made a deed of conveyance of the same." 

We are of opinion that there is no reversible error in the record, 
and the judgment for defendant is affirmed. 

No error. 
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RHEINSTEIN DRY GOODS CO, v. BETTIE McDOUGALL ET AL. 

(Filed 25 November, 1908.) 

1. Partnership--Credit Given-Statement of Partnership-Credit Agency- 
Notice of Error. 

When a person notifies a credit agency that  information previously 
given to it, that he was a member of a certain firm, was erroneous, he is 
not responsible to those of its patrons selling to  the firm, relying upon 
the information that  he mas a member, after a reasonable time given the 
agency to notify them of the error. 

2. Partnership-Principal and Agent-Notice to Produce Letters-Attorney 
and Client. 

Defendant informed a credit agency in reply to its request, by letter, 
that  he was a member of a certain firm. The agency, by its general 
methods, informed its patrons, and one of them advanced credit to the 
firm upon the faith of the defendant being a partner. Thereafter, 
defendant notified the agency by letter, of which no copy was made, that  
his former letter was erroneous and that  he was not one of the firm. 
The patron of the agency sued defendant to recover for goods sold and 
delivered. Notice to  produce the second letter was given in ample time, 
before trial, to the attorney of plaintiff and to a local branch of the 
agency: Held, (1) Parol evidence of the contents of the letter was 
admissible upon failure of plaintiffs to produce letter; (2)  The credit 
agency was the agent of the principal, and notice to the principal's attor- 
ney was sufficient; (3)  The reply to notice to the local branch that  all 
correspondence had been sent to a n  office of the credit agency beyond the 
State, was insufficient. 

ACTION tried before Long, J., a n d  a jury, a t  Apr i l  Term, 1907, of 
NEW HBNOVER. Defendants  appealed. 

H. McClammy and iW. L.  John for defendants. (253) 
Plaintif not represented. 

CLARK, C. J. T h e  appel lant  i s  the same defendant (Monroe), a n d  
t h e  question is  i n  regard to  liability incurred by  h i m  f o r  t h e  same f i rm 
a s  i n  Drewry v. McDougall, 145  N.  C., 286. I n  October, 1902, Monroe 
wrote a letter to  R. G. D u n  & Co., i n  reply to  their  inquiry, i n  which he  
s tated t h a t  he, wi th  others named, was  a member of the f i rm of B. & S. 
McDouga?l. R. G. D u n  & Go. gave t h a t  information to the  plaintiff 
company, one of the i r  patrons, who sold goods to  said B. & S. McDougall 
f r o m  5 J a n u a r y  to  27  March,  1903. T h e  defendant  Monroe sought t o  
show t h a t  h e  notified R. G. D u n  & Co., p r io r  t o  the  t ime  plaintiff sold 
these goods, t h a t  t h e  letter of October, 1902, was erroneous a n d  t h a t  he  
(Monroe)  was not a member of the  McDougall firm. 
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Monroe could not foresee who would sell to the firm, and if he gave 
R. G. Dun & Co. notice in reasonable time, to correct its former informa- 
tion to plaintiff before i t  sold its goods to the McDougalls, Monroe did 
all he could do, and would not be liable, except for such goods as plaiu- 
tiff might have sold the firm prior to the expiration of such reasonable 
time during which R. G. Dun 8: CO. should have notified plaintiff. That 
is what is held in  Drewry v. 114cDouga11, 145 N. C., 286. 

The defendant Monroe kept no copy of his alleged letter of correction 
sent to R. G. Dun 6: Co., and, to let in par01 evidence of its contents, he 
served notice upon the counsel of plaintiff and also upon the agency of 
R. G. Dun & Co., at Wilmington, N. C. An official of the latter an- 
swered the subpana, and testified that the Wilmington office could not 
produce the letter, because, in 1902, all correspondence of R. G. Dun & 
Go. from the section in which the defendants lived was sent to the Rich- 
mond office. The counsel of plaintiff averred himself unable to produce 
the letter, because he was not counsel for R. G. Dun & GO., and had no 

knowledge of the matter. The court declined to permit the 
(254) defendant to give oral testimony as to the contents of the letter. 

R. G. Dun & Co. were not parties to this action. They were 
agents of the plaintiff who furnished i t  information of Monroe's letter 
of October, 1892, on which i t  sold goods to the McDougalls, relying, i t  
asserts, upon Monroe being a partner. I f ,  before plaintiff sold this bill 
of goods, Monroe corrected his statement to R. G. Dun & Co., it was 
their duty to notify the plaintiff in reasonable time. This is not the 
case of one who is a partner and who therefore on withdrawal must 
bring that fact home to those who have dealt with the firm. Here 
Monroe having stated he was a partner, when he was not, corrected the 
error through the same source by which i t  had been transmitted to the 
plaintiff. I t  was competent for Monroe to put in evidence a copy of the 
letter if he had kept one. As he did not, i t  was competent for him to 
prove orally its contents, provided he served notice on the opposite party 
in  sufficient time before the trial (as he did here) to produce the original 
letter to the defendant's agent. 

The letter is competent because written to plaintiff's agent. I ts  proof 
by oral evidence is admissible only if the opposite party has reasonable 
notice in time to produce the letter and fails to do so. Such notice was 
properly served 011 the counsel of plaintiff and, it having failed to pro- 
duce the letter, i t  was error to exclude oral evidence of its con,tents. 

The notice need not be served, and, i n  fact, could not be served, on the 
non-resident agency of R. G. Dun & Co., who are not parties to this 
action. 

Error. 



N. C.] FALL TERM, 1908. 

- 

( 2 5 5 )  

CITY O F  KIKSTON v. S. H. LOFTIS, GK~ARDIAIV OF FRED I. SUTTOS ET AL. 

(Filed 25 November, 1908.) 

1. Municipal Corporations-Streets-Assessments, Validity of-Statutory 
Requirements. 

An assessment for a street improvement according to frontage as 
directed by the statute is valid. 

2. Same-Due Process-Constitutional Law. 
A statute authorizing such an assessment which provides for a notice 

that will enable the property owner to appear before some authorized 
tribunal and contest the validity and fairness of the assessment before it 
becomes a fixed charge on his property is not open to the objection that 
it deprives the owner of his property without due process of law. 

3. Same-Notice-Remedies. 
The action of a municipality to enforce the collection of a special 

assessment against the property of a citizen, w h ~ n  in strict accordance 
with the provisions of a statute authorizing it, is not invalid or uncon- 
stitutional on the ground that previous notice of the assessment was not 
given, when the statute gives the citizen the right to set up every avail- 
able defense in the action pending. 

ACTION tried before hyeal, J., at March Term, 1908, of LENOIR, to 
enforce collection of special assessment against property of defendants, 
jury trial having been formally waived by the parties. 

There was judgment for plaintiff for the amount of the assessment 
claimed, and defendants excepted and appealed, noting their exceptions 
as follows : 

"The defendants excepted to the judgment rendered for the reason that, 
under the evidence and the facts found, it should have been rendered in  
favor of the defendants and against the plaintiff, as no notice was given 
to the defendants of the assessment against the said land until after the 
assessment was made, and the defendants having been given no oppor- 
tunity to appear before the board of aldermen before the assessment 
was made, the said assessment was the taking of property without 
due process of lam, in  violation of the Constitution of the United (256) 
States." 

Y .  T .  O r m o n d  f o r  plairdiff. 
W o o t e n  & Clark for defendants .  

HOKE, J., after stating the case: The right to make assessments of 
this character, and the reasons upon which i t  may be properly made to 
rest, are fully and forcibly stated in the opinion delivered by Shepherd ,  



I N  T H E  SUPREME COURT. [I49 

J., for the Court, in Raleigh v. Peace, 110 N. C., 32; and the method of 
assessment per front feet, being the one directed and pursued in this 
instance, has been also sanctioned with us by express decision. Hilliard 
v. Asheville, 118 N.  C., 845. And the correct doctrine, with reference 
to notice required in these proceedings, is against the position contended 
for by defendants. On this question i t  is well established that, if notice is 
provided for "which will enable the property owner to appear before 
some duly authorized officer, board, or tribunal, and contest the validity . 
and fairness of the assessment made against him, before i t  can become 
a fixed and established charge upon his property, i t  will be sufficient." 
25 A. & E. (2 Ed.),  1216, citing Gilmore v. Hzinting., 33 Kansas, 156. 
And our own decisions recognize and uphold this as substantially cor- 
rect. Lumbe~ Go. v. Smith, 146 N. C., 199. 

I n  this case, the statute in  question, Private Laws 1905, ch. 338, after 
authorizing the improvement, and establishing the method by which 
same shall be made and the cost collected, in the latter paragraph of 
section 9, and in reference to the collection of the assessment, provides : 
"That the same may be enforced and collected by suit instituted by the 
City of Kinston, in the Superior Court of Lenoir County, and in his 
answer to the action so instituted, the owner shall have the right to 
deny the whole, or any part, of the amount claimed to be due by the 
city, and to  plead any irregularity i n  reference to the assessment or 

any fa& relied upon, to question the legality of the assessment, 
(257) and the issues raised shall be tried, and the cause disposed of 

according to law and the course of practice of the court." 
I n  the case before us i t  appears from the findings of fact, that the 

statutory methods have been strictly pursued. The order for the improve- 
ment was formally made, the work has been well done at  a reasonable 
cost, and the amount assessed well within the limit allowed and estab- 
lished by the law; and in the present suit, instituted as provided by the 
statute, the defendants have been afforded opportunity to assert and 
establish every defense available to them, either by reason of irregularity 
or on the merits. I n  Davidsom v.  New Odeam, 96 U.  S., 104, Miller, J., 
delivering the opinion of the Court, said: "That whenever, by the laws 
of a State, or by State authority, a tax assessment, servitude, or other 
burden, is imposed upon property for the public use, whether it be for 
the whole State or for some more limited portion of the  community, and 
those laws provide for a mode of confirming or contesting the charge 
thus imposed, in the ordinary courts of justice, with such notice to the 
person, or such proceeding in regard to the property as is appropriate to 
the nature of the case, the judgment in  such proceedings can not be 
said to deprive the owner of his property without due process of law, 
however obnoxious it may be to other objections." 

188 
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The objections of defendant, therefore, urged on the ground that no 
proper notice was provided for, can not be sustained. The other objec- 
tions adverted to in defendants' brief are not presented in the record, 
and, there being no valid objection shown, the judgment of the Superior 
Court is 

Affirmed. 

Cited: Kinston v. Wooten, 150 N.  C., 298; Tarboro v. Staton, 156 ~ 

N. C., 506, 509; Marion v. Pilot Mountain, 170 N.  C., 120; Drainage 
Commissioners v. Mitchell, ib., 326; Dkkson  v. Perkins, 172 N. C., 361; 
h r n b e r  Co. v. Drainage Comrs., 174 N.  C.,  649. 

DORA ALLEN v. KORTH CAROLINA RAILROAD COMPANY. 

(Filed 2 December, 1908.) 

Plaintiff's intestate was killed by defendant's train, consisting of an' 
engine and twenty freight cars, backing along its track on a dark night, 
without signals or warnings, and without lights on the rear car from the 
engine. -4t the place of the injury was an embankment on which was a 
track of another company running parallel with that of defendant. The 
injury occurred while plaintiff, an employee, was going home from his 
work, and crossing the tracks at a place where, to defendant's knowledge, 
people usually crossed. The evidence tended to show that on top and 
about the middle of the train were two men standing with lighted 
lanterns: Hcld, a judgment as of nonsuit upon the evidence should not 
be sustained, as the question was for the jury to determine whether the 
lanterns could have been readily seen'at the time, and under the circum- 
stances, by an observant person on the ground. 

ACTION, heard before Justice, J., and a jury, at  June Term, 1908, of 
MECXLENBURG, to recover damages for the alleged negligent killing of 
plaintiff's intestate, P. H. Allen. 

At the conclusion of plaintiff's eGidence, a motion to nonsuit was 
sustained, and the plaintiff excepted and appealed. 

Mcili'inch & Kirkpatrick and Morrison & Whitlock for plaint{f. 
W .  B. Rodman for defendant. 8 

BROWN, J. The evidence tends to prove that the plaintiff's intestate 
was killed on defendant's track on 2 February, 1906, in the city of 
Charlotte. H e  was an employee of the Seaboard Air Line and had left 
his work to go to his home. The tracks of the Seaboard Air Line and 
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defendant are parallel for some distance, and people habitually walk on 
the tracks of both roads along where the accident occurred. There is 

a path between the two roads, which crossed the track of the 
(259) defendant twice between the two crossings. The scene of the acci- 

dent was between the two crossings, on a very dark and windy 
night. A train operated on defendant's road, consisting of an engine 
and two box cars, moving backwards, the engine pushing the cars, struck 
the intestate and killed him. The alleged scene of this accident is on 
an embankment some fifteen feet high, and about five hundred and 
eighty-six feet north of this crossing of the two railroads. The tracks 
of the defendant and the Seaboard Air Line are both located on this 
embankment, and ten feet eight inches apart. The steam of the engine 
was shut off, and the train was moving down grade at  the rate of about 
t w e l ~ e  miles per hour. 

The plaintiff alleged three distinct acts of negligence, to wit: that the 
defendant operated an engine and train of cars over a portion of its 
track running through A Street, or if not A Street, then a place used 
as a common walkway by the public in the city of Charlotte, on a very 
dark and rainy night, without having a light or other proper signal on 

' the  lead or forward car; that i t  ran the train faster than the law 
allowed; that it ran the train without ringing the bell as the law 
required. 

We are of opinion that there is error in his Eonor's ruling in sus- 
taining the motion to nonsuit, and that, upon the evidence, he should 
hare submitted the case to the jury upon proper issues and instructions. 

I t  is in  evidence that the car which was on the end of the backing 
train had no light on the end of it, but that two men were standing in  
the middle of i t  with lanterns in  their hands hanging by their sides. 
As the cars, according to the evidence, are about fifteen feet in height 
from the earth and near thirty-six feet in  length, we are unable to say 
whether lanterns so held in the middle of the car could be readily seen 
by an observant person on the tracks below. Much ~vould depend upon 
the height at  which the lantern was held above the top of the car. We 

think this is a matter peculiarly for the consideration of the jury 
(260) as to whether a lantern so placed would answer the same purpose 

as one on the end of the car. 
I t  has been repeatedly held by this Court that it is negligence in 

a railroad company to back its trains along a place used by the public, 
as a common walkway, in the night time, without a light on the end of 
the backing train so as to give warning of its approach. I t  is true, as 
contended, that such breach of duty does not relieve the individual of 
all obligation to look and listen for engines and trains, when he attempts 
to walk on or cross the tracks of the company, nor does i t  absolve 
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him from the consequences of such negligence. Cooper v. R. R., 140 
N. C., 209; Heavener v. R. R., 141 N. C., 247. But we find in the 
record nothing that would warrant a judgment of nonsuit upon the 
ground of contributory negligence, apparent from plaintiff's evidence. 

There is also evidence, that although the whistle was blown for a cross- 
ing 586 feet from where the intestate was killed, the bell was not rung 
and no other signal given of the approach of the train after it passed 
the crossing. 

We fail now to see how the speed of the train, whether four or twelve 
miles per hour, whether in violation of the city ordinance or not, could 
have been the proximate cause of the injury under the circumstances of 
this case, but that may be made clearer upon the next trial. . 

New trial. 

. Cited: Shepherd v. R. R., 163 N. C., 521; Hill v. R. R., 166 N. C., 
597. 

(261) 
ASHEBORO WHEELBARROW AKD MANUFACTURING COMPANY v. 

SOUTHERN RAILWAY COMPANY. 

(Filed 2 December, 1908.) 

Carriers of Goods-Penalty statutes- raft-  ill of  Lading Attached-Title 
-Contracts. 

There is no contractual relation between the carrier and a payee of a 
draft, in a shipment made to consignor's order, "notify," etc.,. "bill of 
lading attached to draft," until the draft is paid by him and the title 
to the goods passes; and until then, he cannot recorer a penalty in his 
action against the carrier for delay in their transportation. 

ACTION tried before Councill, J., and a jury, at March Term, 1908, 
of RSNDOLPH. 5 

The record shows that on 6 December, 1906, the Carnegie Steel CO. 
delivered to the Peniisylvania Railroad Co., at  Pittsburg, Penn., 
a carload of iron consigned to the Carnegie Steel Co., Asheboro, N. C., 
"notify Asheboro Wheelbarrow and Mfg. Go." The bill of lading was 
properly endorsed to the plaintiff company with a sight draft attached, 
and sent to bank for collection. Plaintiff paid the draft, took the bill 
of lading and received the carload of iron 17 January, 1907. I t  was 
delivered to defendant company a t  Alexandria 11 December, 1906, and 
reached Asheboro, N. C., 16 January, 1907. The distance between Alex- 
andria, Va., and Asheboro is 300 miles. The car should have moved 
about 100 miles a day. There was evidence tending to 'show the value of 
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plaintiff's plant, number of hands idle by reason of delay, wages paid, 
etc. The plaintiff sues for damages caused by the delay in delivering 
the iron. Defendant moved for judgment of nonsuit upon the plaintiff's 
evidence; motion denied, and plaintiff excepted. Defendant submitted 
several prayers for instructions in  regard to the measure of damages, 

all of which were refused; defendant excepted. His  Honor 
(262) instructed the jury that the measure of damages was the legal 

interest on the capital invested in  the plant during the time i t  
was necessarily idle, as a result of the delay, and the wages paid the 
hands during such time. Defendant excepted. There was' a verdict for 
plaintiff, assessing its damages at  $100. Judgment. Defendant duly 
assigned error and appealed. 

Elijah Mofit t  for plainti f .  
J. 2". Brit tain for defendant. 

CONNOR, J., after stating the case: I t  is unnecessary to discuss the 
exceptions directed to the admission of evidence, because we are of the 
opinion that his Honor should have granted the defendant's motion for 
judgment of nonsuit. I t  is common learning that when the vendor deliv- 
ers an article to the common carrier to be transported by the usual route 
to the vendee, taking an open bill of lading, the title to the article 
passes to the vendee or consignee. This is true, although, by the terms 
of the sale, the vendee is to pay cash. For'an injury to the article while 
in transit, or delay i n  transportation, or delivery, the carrier is liable to 
the consignee. Stone v. R. R., 144 N. C., 220. Where, however, the goods 
were not to be the property of the vendee until delivered, the consignor 
may sue the carrier for delay. Summers v. R. R., 138 N. C., 295. When 
the goods are shipped by bill of lading deliverable to the order of the 
vendor, in  the absence of any evidence to the contrary, i t  is almost 
decisive to show his intention to reserve the jus disponendi, and to pre- 
vent the property passing to the vendee. Benja. on Sales (17 Ed.), 372, 
where the decided cases are cited and commented upon a t  length. Dows 
v. B'ank, 91 U. S., 618. I n  Bank v. Logan, 74 N.  Y., 568, Folger, J.. 
discusses the question and reviews the decided cases. I n  Bank v. Crocker, 
111 Mass., 163, Ames, J., says: "A carrier may be a mere bailee for 

the consignor; and when, by the terms of the bill of lading, 
(263) the goods are to be delivered to the consignor's order, the carrier 

is his agent and not the consignee's. . . . I n  a contract of 
sale the fact of making the bill of lading deliverable to the order of the 
vendor, when not rebutted by evidence to the contrary, is decisive to 
show his intention to reserve the jus d i s p o n e d  and to prevent the 
property from passing to the vendee." 
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MANUFACTURING Co. v. R. R. 

"By such a bill of lading the seller does not reserve merely a lien, 
but the absolute right of disposal of the goods." 6 A. & E. Enc., 1066, 
note 1. Until the draft is paid, the contract between the consignor and 
consignee is executory, that is, the consignor agrees to ship and place in  
the hands of the carrier the goods at  the place designated, to be sold and 
delivered to the consignee when the draft is paid, both the- title and pos- 
session remaining in the consignor until that time. I f ,  in such case, the 
goods were injured or destroyed, the loss falls upon the consignor. I f  
they are delayed in the carriage, the carrier is liable to the consignor. 
I t  is the fault of his agent. I f  the contract of the consignor imposed 
upon him the obligation to deliver the goods at any specified time, or in  
a reasonable time, and they are delayed by his agent, the consignee may 
recover of the consignor such damages as he may sustain as were in the 
contemplation of the parties. The only evidence in this case was that the 
goods were shipped to consignor's order, "notify" plaintiff. The authori- 
ties appear to be uniform that, in such case, the consignee is not brought 
into any contract relation with the carrier and must look to the con- 
signor for any damage sustained by a delay, who, in turn, must look 
to the carrier. I n  R. h?. v. Barmes, 104 N.  C., 25, the buggy was shipped 
to the vendee to be delivered on payment of the purchase money. I t  
delivered the goods without the payment of the money to the vendee, 
who sold to defendant. I t  was held that the plaintiff could not recover 
the buggy, because the title passed, by the shipment to the vendee. Shep- 
herd, J., says that if the title had not pamed, the decision would 
have been different. I t  is manifest here that if the iron had been (264) 
delivered to plaintiff without delivering the bill of lading to the 
carrier, no title would have passed. The defendant was the bailee of the 
vendor to deliver to plaintiff when the draft was paid and, until that 
condition precedent was complied with, i t  had no power to do so. Viewed 
from anfaspect, i t  is dear  that the plaintiff has no cause of action 
against the defendant. Judgment of nonsuit should have been rendered. 
u 

We do not wish to be un&rstood as approving the ruling of the Court 
in regard to damages. There is nothing i n  the evidence, as set out i n  
the record, to show that the case comes within the principle of Rocky 
Mouwt Milk  v. R. R., 119 N. C., 693, or Mfg. Co. v. Express Co., 148 
N.  C.. 87. There is nothing to indicate the use to which the iron was to - 
be put, or that any special damage wo~dd  be sustained by a delay in  
prompt shipment. I n  refusing the judgment of nonsuit, there was 

Error. 

Cited: Gaslcims v. R. R., 151 N. C., 20; Buggy Corporatiom v. R. R., 
152 N. C., 121; S. v. Fkher, 162 N.  C., 568; Ellington v. R. 3.. 170 
N. C., 37. 
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W. R. LANEY v. HUTTON & BOURRONNAIS. 

(Filed 2 December, 1908.) 

1. Justice's Court-Summons-Service on Nonresident of County-Appear- 
ance-Waiver. 

By entering a general appearance and demurring, a nonresident 
defendant of the county waives or cures the defect, in  proceedings against 
him in a justice's court, for  want of service of summons ten days pre- 
ceding the trial, as prescribed by Revisal, see. 1451. 

2. Judgments-Justice's Court-Summons-Service-Irregularity-Voidable. 
A judgment against a nonresident defendant of the county, obtained 

in a justice's court without having had the ten days previous service 
of the summons, as  required by Revisal, see. 1451, is not void but irregular, 
or, a t  most, voidable. 

3. Pleadings-Joinder of Actions-Demurrer-Misjoinder-Defense by 
Answer. 

When it  appears, both by the summons and justice's return, in an action 
brought in his court, that the plaintiff alleged a joint demand against 
the several defendants, a demurrer of defendants in the Superior Court 
for misjoinder of separate actions mill not be sustained, as  the allega- 
tions of the complaint must be taken as  true, and such defense should be 
by way of answer. Revisal, see. 477. 

4. Evidence-Declarations-Objections and Exceptions-Appeal and Error. 
Declarations made by a party and testified to on the direct examination 

by a witness, not objected to a t  the time, and gone fully into on cross- 
examination, cannot be considered on appeal. 

5. Evidence-Nonsuit. 
When there is some evidence that defendant had acknowledged his 

liability for a debt sued on, a motion for judgment a s  of nonsuit upon 
the evidence should be disallowed. 

( 2 6 5 )  ACTION tried before Ferguson., J., and  a jury, a t  J u n e  Term, 
1908, of CALDWELL. Defendants  appeal.  

M .  N.  Hnrshaw f o r  plaintif. 
Mark S q u i ~ e s  and E. B. Cline for defendants. 

WALKER, J. T h i s  action was brought before a justice to  recover a n  
indebtedness by the defendants t o  the plaintiffs f o r  work a n d  labor per- 
formed a t  the i r  request. 

T h e  summons was issued 16 J a n u a r y ,  1907, to  Caldwell County f o r  
W i l l  TQilkerson, who resided therein, a n d  to Catawba County f o r  H u t t o n  
& Bourbonnais, returnable 1 February,  1907. I t  mas served on  H u t t o n  
& Bourbonnais  28 January ,  1907. T h e y  did not  appeay, a n d  t h e  justice 
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gave judgment for the plaintiffs on 1 February, 1907. Defendants 
afterwards appealed to the Superior Court. The defendants, Hutton 
& Bourbonnais, alone appeal to this Court. The jury returned a verdict 
for the plaintiffs, and judgment was entered thereon. 

I n  the Superior Court, the defendants demurred for misjoinder of 
causes of action as each plaintiff had a separate cause of action. 
The defendants Button and Bourbonnais contended here that the (266) 
action should be dismissed, as the justice entered judgment when 
the summons had not been served ten days before the day on which i t  
was returnable, contrary to Revisal, sec. 1451. The irregularity in  this 
respect was waived, as the defendants did not appear before the justice 
and ask for further time to plead, nor did they move before him to set 
aside the judgment, nor did they move in the Superior Court to dismiss, 
if that would have been a proper motion, but they entered a general 
appearance and demurred and, besides, have had full opportunity to 
plead to the merits and have the issues tried by a jury. The defect in  
the justice's proceedings was thereby waived or cured. Roberts v. All- 
man, 92 2. C., 391; Wheeler v. Cobb, 75 N.  C., 21. Section 1451 of the 
Revisal was evidently intended to afford the defendants a reasonable 
opportunity to appear and plead. The judgment was not void but 
irregular, or, a t  most, voidable. Guion v. Melvin, 69 N.  C., 242; Stray- 
horn v.  Rlalock, 92 N .  C., 293. 

The demurrer for misjoinder was properly overruled, as i t  appears 
from the summons and justice's return that the plaintiffs alleged that 
the debt was due th the plaintiffs jointly and not severally. I f  this was 
not true, the objection should have been taken by answer, for i n  passing 
upon the defendants' demurrer, we can consider only the allegations of 
the complaint. Revisal, sec. 477. 

With regard to the declarations of Wilkerson, i t  may be said that the 
plaintiff, W. R. Laney, testified, without objection, that Rutton had told 
him that Wilkerson was working for Hutton & Bourbonnais and, on 
cross-examination by the defendants, he further testified as fully in 
regard to the matter and to the same effect. 

The motion to nonsuit upon the evidence was properly overruled, as 
there was sufficient evidence to establish the plaintiff's claim. 
W. R. Laney testified that Hutton told him the debt was due and (267) 
would be paid. 

We have examined the numerous exceptions and find no error in  the 
rulings of the court. The exceptions not mentioned by us require no 
special discussion. 

No error. , 
Cited: Bank V .  Carlile, 174 N. C., 625. 
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NEELEY HILL ET AL. V. B. F. LANE ET AL. 

(Filed 2 December, 1908.) 

1. Deeds and Conveyances-Proceedings for Dlvislon of Lands-Commis- 
sioners' Report-Original Papers-Burnt Records-Recording Report. 

When a paper purporting to  be an original report of a division of lands, 
in correct form and signed by the several commissioners, under seal, but 
which has never been registered, is  presented to the clerk of the court 
after the courthouse has been burned and the records destroyed, with a n  
entry thereon shown to be in  the handwriting of a deceased former clerk, 
that  the commissioners made the report in open court, and that  the 
report was coqfirmed and ordered to be recorded, it is the duty of the 
clerk, after satisfying himself upon evidence that  the report is the original 
one, and that  the entry is in  the handwriting of the former clerk, to  
have the report recorded, even against the objection of a party in  interest, 
in the absence of suggestion of fraud or that the report was not genuine. 

2. Same-Certificate-Color of Title. 
When, after the records of the court have been destroyed by fire, a 

paper, appearing to be the original report of commissioners to  divide 
lands, with an entry ordering registration made by a former clerk, and 
which has not before been registered, is recorded by the clerk and regis- 
tered, after having satisfied himself of its being the original and genuine, 
an allotment of a part of the land therein is color of title a s  to  that tract, 
and a certified copy is competent evidence in  a n  action involving that  
question. 

3. Deeds and Conveyances-Color of Title-Commissioners' Report-Record- 
ing-Presumption. 

When a certified copy of a report of commissioners t o  divide land is 
put in evidence as  color of title, by a party in interest claiming a part of 
the land therein described, it  must be presumed, in  the absence of proof 
to the contrary, that the paper was duly recorded in accordance with a n  
order directing it. 

4. Deeds and Conveyances-Adverse Possession-Color of Title-Evidence- 
Nonsuit. 

When adverse possession of the land in question for more than seven 
years under a deed to a married woman is  shown a s  color of title, and 
a n  ouster and continuous adverse possession of a part of the land con- 
tained in the description is shown during her coverture, and it  further 
appears that the husband was entitled as  tenant by the curtesy, and held 
possession after her death, to  within two years next preceding the time 
of trial, and that  the plaintiffs, the heirs a t  law, have had possession 
since then, the evidence is sufficient to carry the case to the jury, and a 
judgment as  of nonsuit upon the evidence was properly disallowed, when 
title out of the State has been admitted. 

5. Married Women-Husband and Wife-Tenant by the Curtesy-Heirs a t  
Law-Color,of Title-Statute of Limitations. 

The statute of limitations does not begin to run against a karried 
woman, in  adverse possession of lands under color for the required time, 
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by ouster of a part thereof during her coverture, or, after her death, 
against her heirs at law during the continuous adverse possession of the 
husband as tenant by the curtesy. 

ACTION tried before W. 8. Allen, J., and a jury, at May Term, (268) 
1908, of GFLEENE. 

This action was brought for the recovery of a part of a tract of land, 
known as Lot No. 1 in the division of the land of Henry Edwards, 
deceased; The plaintiffs introduced in evidence the report of the com- 
missioners to divide said land, by which i t  appears that Lot No. 1, 
including the land in controversy, was allotted to Richard Edwards, the 
father of Susan Beaman. The plaintiffs are the heirs at law of Susan 
Beaman. At the end of the report of the commissioners is the follow- 
ing entry : 

North Carolina-Greene County. 
May Term, 1835. 

Then was the foregoing report of commissioners made in open court, 
confirmed and ordered to be recorded. 

Attest : WILLIAM WILLIAMS, Clerk. 

The report was found among the papers of N. H. Beaman, (269) 
the husband of Susan Beaman, and Richard Edwards, her father, 
and was delivered by N. A. Beaman, son of N. H. Beaman, to the clerk 
of the Superior Court of Greene County, in' March, 1908. The report is 
correct in form and signed by the several commissioners under their 
seals. The clerk of the Superior Court, upon evidence adduced before 
him as to the handwriting of William Williams, clerk of the County 
Court, the clerk who signed the certificate as to the genuineness of the 
report, found as a fact that i t  is the original report, and thereupon 
ordered it  filed and recorded as a proper record of his office, and further 
ordered it to be registered, all of which was afterwards done. The court- 
house of Greene County was destroyed by fire, in 1876, with all the . 
records and papers of the court and of the office of the register of deeds, 
and there is no record of the partition proceedings in the cle~k's or 
register's office. 

I t  appears in the body of the report that i t  was returned by the com- 
missioners to the February Term, 1835, of the Court of Pleas and Quar- 
ter Sessions. I t  does not appear whether or not the testimony as to the 
genuineness of the report was taken after notice to the defendants. The 4 

report was offered by the plaintiffs as color of title and it was admitted 
by the court for that purpode only. Defendants excepted. 

. W. M. Caraway, a witness for the plaintiffs, testified: "I am sixty- 
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six years old. Knew Susan C. Beaman. She was the daughter an4 only 
child of Richard Edwards, and was raised on the tract of land in con- 
troversy. I know the boundaries of Lot No. 1 i n  the division of the 
lands of Henry Edwards. These boundaries cover the land in dispute. 
The plaintiffs are the heirs at law of Susan C. Beaman, daughter of 
Richard Edwards. Susan C. Beaman has been dead about twenty years. 
She was married to N. H. Beaman. He  has been dead about two years. 

N. H. Beaman was in  possession of Lot No. 1 after the death of 
(270) Susan C. Beanian. James Jones took possessioh of the land in 

dispute about fifty-two years ago. Susan C. Beaman was then 
a married woman." 

(At this point, the defendants admitted that the title to the land in 
controversy was out of the State, and further admitted that Susan C. 
Beaman was in possession of the land in controversy from her childhood 
to her death). 

N. A. Beaman, a witness for the plaintiffs, testified: "My mother has 
been dead about twenty-nine years, and she was about thirty-two years 
old when she died. After the death of my mother, my father was in 
possession of all of Lot No. 1, except the disputed part. He  died in  
September, 1906. I am forty-two years old. My father and mother have 
been in possession of Lot No. 1 as long as I can recollect, except that 
James Jones was in possession of the disputed part when I first knew it. 
Jones sold to Faircloth. Faircloth went into possession of the disputed 
part, and died eight or ten years ago. Faircloth conveyed to Lane." 

( I t  is admitted that Susan C. Beaman was in possession of the land 
i n  controversy during the whole of her life up to the time James Jones 
went into possession and that, since that time, Jones, Faircloth and 
Lane have been in possession of the land in controversy). 

Plaintiffs rested, and thereupon the defendants moved to nonsuit the 
plaintiffs. The motion was overruled, and the defendants excepted. The 
jury returned a verdict for the plaintiffs. Defendants' motion for 
a new trial having been overruled, and a judgment entered upon the 
verdict, the defendants appealed. 

L. Ti. Morrill nad C. B. Aycork for plaintiffs. 
Wootelz & Clark, Abern.ethy & Davis and Paul Frizelle for defendants. 

WALKER, J., after stating the case: The court below properly admitted 
in evidence the report of the commissioners as color of title. 

(271) This was not an attempt to restore a burnt or lost record, but the 
report of the commissioners vras a part of the original record 

in  the cause. I t  was itself an original paper and i t  was not 
necessary to resort to par01 or other evidence, such as a certified 
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copy extant, to prove the contents of the original, as would be 
required in  the case of a lost or burnt record. When the clerk was ' 
satisfied that the record was an original paper belonging to his office 
and which should be spread upon its records and registered, under the 
order of the court which appeared upon its face, i t  was not only within 
his authority, but i t  was his duty to file and record the paper. Greenlee 
v. N'cDowell, 39 N.  C., 484; Harris v. McRea, 26 N. C., 81; Botelor v. 
State, 21 Md. (8 Gill & J.) ,  383; S. v. iMorr&, 84 N.  C., 757. I n  Green- 
lee v. McDowell, supra, the Court says: "The plaintiff's allegation is 
that upon the loss of the records of the former suit, a copy of the 
original bill, properly certified by the clerk, was filed without and 
against his consent; and that no copy has been served upon him. He  
further alleges, that the amendments upon it, and the entries upon the 
record, were made without his knowledge or consent. That the records 
and papers had been lost or destroyed, is stated by the plaintiff; and, 
in  that case, it can not be doubted that the court, without or against the 
will of the plaintiff, had full power to order a copy of the.origina1 bill 
to be filed. That the copy filed was a correct one is not questioned." It 
must be presumed in the absence of any proof to the contrary, that the 
clerk duly recorded the report in  his office and i t  was registered i n  
accordance with the order of the court. I t  is provided by the Revisal, 
see. 328 (Code, sec. 56), that all original papers, once admitted to record 
or registry, whereof the record or registry is destroyed, may, on motion, 
be again recorded or registered, on such proof as the court shall require. 
But as the report was recorded by the clerk, upon satisfactory proof, 
and a duly certified copy was introduced in evidence, i t  was com- 
petent, ih the absence of any suggestion that the report was not (272) 
genuine or had been forged. There was no such intimation, 
although it was open to attack by the defendants in the proper way. I t  
had, on the contrary, every appearance of being the original report, duly 
certified by the clerk of the County Court, to which i t  was returned, 
as having been confirmed and ordered to be recorded in  his office and 
registered as required by the statute. I t  was color of title, as the judge 
correctly held. B y n u m  v. Thompson, 25 N.  C., 578; Smith v. Tew,  127 
N. C., 299; Lindsey v. Beaman, 128 N. C., 189. 

The motion to nonsuit was properly overruled. While the evidence 
is somewhat meagre, i t  was sufficient for the consideration of the jury 
and %ended to show an adverse possession in Susan C. Beaman for  more 
than seven years under color, and, also, that she was seized in  deed during 
the covertule, so as to entitle her husband to an estate by the curtesy 
at  her death. This estate for his life suspended the operation of the 
statute of limitations, as a bar to the plaintiffs, during its continuance. 
There was some uncertainty as to when James Jones took possession of 
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the  land, and there was evidence that, whenever it was, Susan C. Beaman 
was a t  the time a married woman, so that  the statute did not run  against 
her  during her coverture. The  charge of the judge to  the jury i s  not i n  
the record, and we must assume tha t  they were correctly instructed as  
to the law applicable to the case. 

The parties having admitted tha t  the title to the land was out of the 
State, and the jury having found, under sufficient evidence, that  the 
plaintiffs and those under whom they claim, had acquired the title by  
adverse possession under color, and that  the statute of limitations had 
not  barred the plaintiffs' right of entry. 

N o  error. 

Cited: Burns v. Stewart, 162 N. C., 366. 

(273) 
M. E. WHITEHURST v. THE LIFE INSURANCE COMPANY OF VIRGINIA. 

(Filed 2 December, 1908.) 

1. Insurance-Contracts-False Representations-Expressions of Opinion- 
Statements of Fact-Questions for Jury. 

Declarations, though clothed in the form of an opinion or estimate, 
made by a duly authorized agent to induce a contract or policy of insur- 
ance, accepted and reasonably relied upon hy the other party as state- 
ments of facts, may be considered upon the question of whether fraud had 
been thereby perpetrated; and when there is a doubt as to whether they 
were intended and received as mere expressions of opinion, or state- 
ment of facts to be regarded as material, the question is one for the jury. 

2. Insurance-Contracts-Principal and Agent-Agent's False Representa- 
tions-Knowledge Imputed-Liability. 

When an agent of an insurance company has induced the insured to 
take a policy of insurance in his company by making misrepresentation 
of a material fact concerning which, as such agent, he should have known 
the truth, or makes it recklessly, or affirms its existence positively, when 
he is consciously ignorant whether it be true or false, his principal may 
be held responsible by the insured relying, and having reasonable ground 
to rely, upon the agent's statement as importing verity. 

3. Same. 
A stipulation in a policy of life insurance, among other things, gave the 

plaintiff, the insured, the option to "surrender this policy and withdraw 
the entire cash value, that is, the legal reserve, computed according to 
the actuary's table of mortality, and four per cent. interest, together with 
the dividend," There was evidence tending to show that the agent of 
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the defendant, the insurance company, induced the plaintiff, a blind man, 
to take out the policy by reading this stipulation to him, and falsely 
informing him that the company, at the end of ten years, would pay 
back the premiums with interest: Held, (1) It was a question for the 
jury as to whether these assurances were intended as statements of fact, 
accepted and reasonably relied upon by plaintiff as a material inducement 
to the contract; (2)  An affirmative finding of the jury thereon established 
an actionable fraud immtable to defendant company, entitling plantiff to - .  - .  

recover the premiums paid, and interest. 

ACTION tried before W. R. Allen, J., and a jury, a t  February (274) 
Term, 1908, of CRAVEN. 

At  the close of plaintiff's'testimony, and again a t  the close of the 
entire testimony, there was motion of nonsuit under the Hinsdale Act, 
motions refused, and defendant excepted. On issues submitted the jury 
rendered the following verdict : 

1. Did the defendant falsely represent to the plaintiff that, under the 
policies in  controversy, the plaintiff would be repaid the amount of 
premiums paid by him, with about 4 per cent. interest thereon, at  the 
expiration of ten years? Answer: Yes. 

2. I f  so, did the plaintiff rely on said representations, and was he 
induced to accept said policies? Answer: Yes. 

3. Has the plaintiff waived the right to rely upon failure to deliver 
to the plaintiff policies that provided for the return of premiums paid, 
and about 4 per cent interest, a t  the expiration of ten years? Answer : No. 

4. I s  the defendant indebted to the plaintiff, and if so, in  what sum? 
And thereupon the Court rendered judgment as follows: 
"This cause coming on to be heard before his Honor, Judge W. R. 

Allen, and a jury, and being heard, and the jury having answered all 
the issues in  favor of the plaintiff, except the one as to the quantum 
of damages, and the amount and dates of payments having been agreed 
upon, and it having been agreed that his Honor should answer the issue 
as to the quantum of damages, and his Honor having found that the 
payments together with interest on each up to the 10th day of February, 
1908, amounted to three hundred and fifty-nine and 63-100 ($359.63) 
dollars : 

"It is therefore considered by the court, and adjudged that the plaintiff 
recover of the defendant three hundred and fifty-nine 63-100 dollars, 
with interest thereon, from the 10th day of February, 1908, till 
paid, and the costs of the action to be taxed by the clerk." (275) 

Defendant excepted and appealed. 

H. C. Whitehurrst and Simmons, Ward & Allen for plailztifl. 
W .  W.  Clark for defendant. 
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HOKE, J., after stating the case: We find'no'reversible error in the 
record, and are of the opinion that the case has been tried in substantial 
accord with the principles announced and upheld in the cases of Caldwell 
v. Ins. Co., 140 N.  C., 100; Xylces v. Im. Co., 148 N. C., 13; Stroud v. 
Ins. Co., 148 N .  C., 54, and other decisions of like import. 

There was evidence tending to show that plaintiff obtained, and held 
for some time, a policy in defendant company, containing, among others, 
a stipulation as follows: "That if plaintiff should be living at the end of 
ten years, the policies could be continued or surrendered by the insured 
under one of the following options: I. . . . 11. . . . 111. 
. . . IT. Surrender this policy and draw the entire cash value, that 
is, the legal reserve, computed according to the Actuary's Table of 
Mortality, and 4 per cent interest, together with the dividend"; that 
plaintiff was bIind and unable to read the policy himself, and that, at  the 
time the contract was entered into, and as inducement thereto, the 
defendant's agent read the policy to plaintiff, and told plaintiff that a t  
the end of ten years the whole amount paid in would be returned with 
interest; that the agent explained the 4th clause to mean that ('the com- 
pany would pay the premium back at the end of ten years," etc.; and 
that plaintiff accepted the policies and paid the premiums thereon to the 
amount indicated, relying upon these statements and assurances of 
defendant's agent referred to, etc. On this evidence we think his Honor 
correctly ruled that the questions at issue should be submitted to a 

jury. 
(276) While it is a correct principle, as we have held in Cash Register 

Go. v. Towmend ,  137 N.  C., 652, that expressions of commenda- 
tion and opinion, or extravagant statements as to value, or prospects and 
the like, are not, as a rule, regarded as fraudulent in  law, i t  is also true 
that, when assurances of value are seriously made, and are intended 
and accepted and reasonably relied upon as statements of fact, inducing 
a contract, they may be so considered in determining whether there has 
been a fraud perpetrated; and, though this declaration may be clothed 
in  the form of opinion or estimate, when there is doubt as to whether 
they were intended and received as mere expressions of opinion or as  
statements of fact to be regarded as material, the question must be sub- 
mitted to the jury. 14 A. & E., 35; 20 Cyc., 124; Morse v. Shaw, 124 
Mass., 59. 

I n  20 Cyc., supra, i t  is said: "Whether the representation was merely 
the expression of opinion or belief, or was the affirmation of a fact to 
be relied upon, is usually a question for the jury, so ordinarily i t  is for 
the jury to say whether representations as to value, solvency, or a third 
person's financial ability, are statements of fact or opinion.'' 
- Bnd it is not a~ways ' re~uired,  for the establishment of actionable 
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fraud, that a false representation should be knowingly made. It is well 
recognized with us that, under certain conditions and circumstances, if 
a party to a bargain avers the existence of a material fact recklessly, or 
affirms its existence positively, when he is consciously ignorant whether 
it be true or false, he may be held responsible for a falsehood; and this 
doctrine is especially applicable when the parties to a bargain are not 
upon equal terms with reference to the representation, the one, for  
instance, being under a duty to investigate, and in  a position to know 
the truth, and the other relying and having reasonable ground to rely 
upon the statements as importing verity. Modlin v. R. R., 145 N.  C., 
218; R a m s e y  v. Wallace, 100 N .  C., 75; Cooper v. Schlesinger, 
111 U. S., 148; Pollock on Torts, 7 Ed., 276; Smith on Fraud, (277) 
sec. 3 ;  Kerr on Fraud and Mistake, 68. 

The conditions under which these misrepresentations as to material 
facts in the course of a bargain may be made the basis of an action 
for deceit, as a general proposition, will be found very well stated in 
Pollock, supra,  as follows : 

"To create a right of action for deceit there must be a statement made 
by the defendant, or for which he is answerable as principal, and with 
regard to that statement all the following conditions must concur: 

"(a) I t  is untrue in fact. 
"(b) The person making' the statement, or the person responsible 

for it, either knows i t  to be untrue, or is culpably ignorant (that is, 
reckIessly and consciously ignorant) whether it be true or not. 

"(c) I t  is made with the intent that the plaintiff shaJl act upon it, 
or in a manner apparently fitted to induce him to act upon it. 

"(d) The plaintiff does act in reliance on the statement in the man- 
ner contemplated or manifestly probable, and thereby suffers damage." 

And as to responsibility for these statements attaching, when the 
parties are not upon equal terms in reference to them, it is said in  Smith 
on Fraud, supva:  

"The false representation of a fact which materially affects the value 
of the contract and which is peculiarly within the knowledge of the 
person making it, and in respect to which the other party, in  the exer- 
cise of proper vigilance, had not an equal opportunity of ascertaining 
the truth, is fraudulent. Thus representations made by a vendor to 
a purchaser of matters within his own peculiar knowledge, whereby the 
purchaser is  injured, is a fraud which is actionable. Where facts are 
not equally known to both sides a statement of opinion by one who 
knows the facts best involves very often a statement of a material 
fact, for he, impliedly, states that he knows facts which justify (278) 
his opinion." 

And so in  Kerr on Fraud and Mistake, page 68: 
203 
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"A misrepresentation, however, is a fraud a t  law, although made 
innocently, and with an honest belief in  its truth, if i t  be made by 
a man who ought in the due discharge of his duty to have known the 
truth, or who formerly knew, and ought to have remembered, the fact 
which negatives the representation, and be made under such circum- 
stances or in  such a way as to induce a reasonable man to believe that i t  
was true, and was meant to be acted on, and has been acted on by him, 
accordingly, to his prejudice. I f  a duty is cast upon a man to know the 
truth, an$ he makes a representation in such a way as to induce a rea- 
sonable man to believe that it is true, and is meant to be acted on, he 
cannot be heard to say, if the representation proves to be untrue, that 
he believed i t  to be true, and made the misstatement through mistake, or 
ignorance, or forgetfulness." 

Applying the principle announced and sustained by these authorities, 
we are of opinion, as stated, that the motion to nonsuit, entered by 
defendant, was properly overruled. The policy held by plaintiff in  
defendant's company contained stipulations to some extent ambiguous 

' 

and certainly indefinite; and when an agent of defendant company, i n  
the effort to induce plaintiff to take out the policy, said to him that, 
under one of these stipulations, "the company a t  the end of ten years 
would pay back the premiums with interest," we think that, under the 
conditions attending the transaction, and having due regard to the 
respective positions of the parties, i t  was a question for the jury as to 
whether these assurances, given by defendant's agent, were intended as 
statements of fact, accepted and reasonably relied upon by plaintiff as 
a material inducement to the contract, and that the verdict establishes 

an actionable fraud, imputable to defendant company, entitling 
(279) plaintiff to recover the premiums paid and interest. Sykes v. Im. 

Co., supra. 
There is no error, and the judgment below is affirmed. 
No error. 

Cited: Jones v Ins. Co., 151 N. C., 56; Machine Co. v. Feezer, 152 
N .  C., 519; Fmzell v. Ins. Co., 153 N. C., 61; Jones v. Ins. Co., ib., 391; 
Clements v. Ins. Co., 155 N. C., 63; Unitype Co. v. Ashcraft, ib., 66, 
67, 69 ; Briggs v. Ins. Go., ib., 75 ; Robertson v. Holtort, 156 N. C., 221 ; 
Park  v. Exum, ib., 230; Hughes v. Im. CO., ib., 593; Taraiult v. Seip, 
158 N. C., 377; Stewart v. Realty Co., 159 N.  C., 233; Fields v. Brown, 
160 N. C., 299; Machine Co. v. McKay,  161 N. C., 587; Regkter Go. v. 
Bradshaw, 174 N. C., 416. 
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HENRY A. HAINES ET AL. V. SMITH & PINCHBACK. 

(Filed 2 December, 1908.) 

Burden of Proof-instructions-Charge Construed as a Whole-Burden of 
Proof. 

There is no reversible error in the charge of the court to the jury 
imposing the burden of the issue upon defendant, in an action to recover 
upon a note secured by a mortgage, when the charge, construed as a 
whole, clearly places the burden upon the plaintiff, the proper party. 

ACTION tried before Justice, J., and a jury, a t  January Special Term, 
1908, of GASTON. 

The action was to recover the amount of a note for $3,000, secured 
by a mortgage on property, executed by defendant Pinchback, endorsed 
by him to his codefendant Smith, a i d  by, him assigned by endorsement 
to plaintiffs. On issues submitted, there was verdict for plaintiffs, and 
defendants excepted and appealed. 

0. F.  M a s o n  and Clarkson & D u b  for plaintiff. 
A. G. M a n g u m  and T i l l e t t  & Cuthr ie  for defendant .  

PER CURIAM. The objection to the validity of this trial, chiefly insisted 
on by defendants, was for alleged error i n  a portion of his Honor's 
charge in  reference to the burden of proof. The execution of the note 
and mortgage and transfer by endorsement to plaintiffs, were admitted 
on the trial, and the evidence tended to show that these instruments 
were executed and assigned to plaintiffs to secure them for certain 
advancements made, and to be made, by plaintiffs, and the plain- (280) 
tiffs' evidence tended to show, that, under this contract, they had 
made advancements to defendants, and that more than $8,000 of such 
money was unpaid and still due from defendants. Defendants, in  their 
answer, denied any and all indebtedness by reason of these advancements, 
and claimed, further, that any and all advancements made by plaintiffs 
to defendants had been fully paid. 

I n  connection with this denial of indebtedness, the answer contained 
further statement iqdicating that the note and mortgage had been 
assigned to secure advancements to the amount of $8,533, alleged by 

to have been already made, and on condition that additional 
advancements should be made by plaintiffs, but these allegations do not 
lead to any definite averment, and, as we interpret the answer, i t  
amounted to a denial of any indebtedness and a claim of payment, 
and we do not discover in the record any objection to the issues sub- 
mitted; one being on the indebtedness by note and mortgage, and the 
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second as to the amount of same. The court charged the jury, on these 
issues, and the portion of the charge objected to was what wherein his 
Honor told the jury that plaintiffs, having produced the note and mort- 
gage in  question, and the execution and assignment by endorsement to 
plaintiffs having been admitted, this would make a prima facie case, 
and thereupon the burden would shift to defendants to establish, by the 
greater weight of the evidence, that the contention made by defendants, 
i n  order to discharge themselves from liability in the note, was true. 
The position being, that as the evidence showed that the note was given 
as collateral, its production and proof of execution did not make out 
plaintiffs' case of itself, but i t  was still incumbent on plaintiffs to 
establish the indebtedness and the amount thereof by evidence ultra. 

The position is no doubt correct, but we do not think i t  is available 
to defendants on this record. We have held, in several recent 

(881) decisions : 
"The charge to a j;ry must be considered as a whole in the 

same connected way in which i t  was given, and upon the presumption 
that the jury did not overlook any portion of it. I f ,  when so con- 
strued, i t  presents the law fairly and correctly, it will afford no ground 
for reversing the judgment, though some of the expressions, when stand- 
ing alone, might be regarded as erroneous." 

And a correct application of this wholesome principle will show that 
the charge is free from reversible error. The court at  the outset had 
placed the burden of this issue of indebtedness on the plaintiffs, and, in  
the closing paragraph of the charge, had told the jury: "If upon all the 
testimony, taking into consideration the defense set up by defendants, 
or if upon all the testimony given, you are satisfied, by the greater 
weight of the evidence, that the defendants are indebted to the plaintiffs 
you will answer the first issue 'Yes.' " Taking the charge as a whole, we 
think the burden of the issue, to establish the debt secured by the mort- 
gage, was clearly placed on the plaintiffs, and, in the portion of the 
charge objected to, the court, in  placing upon the defendants the burden 
of establishing their '(contention" could only have referred to defend- 
ants' position as to payment, and the charge was no doubt so understood 
by the jury. 

Every position available to defendants on thq evidence was fairly 
presented to the jury in  the principal charge of the court, and in response 
to defendants' prayers for instruction, which were given to the jury 
without substantial alteration. 

We find no error in  the record, and the judgment is 
Affirmed. 
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EDWARD FAISON ET AL. v. THOMAS KELLY. 

(Filed 2 December, 1908.) 

1. Wills-Estates-Tenant for Life-Deeds and Conveyances-Betterments, 
Recovered When. 

A claim for betterments may be set up by way of answer and recovered 
by the defendant, a grantee for value of a tenant for life in a deed con- 
veying the fee, in an action to recover possession by the remainderman, 
when it appeaks that the life tenant, now deceased, held under a devise 
in a will under such terms or expression as to leave it uncertain whether 
the devise was of a life estate or the fee, and when the defendant made 
the improvements at a time he believed, and had good reason to believe, 
that he was the true owner. 

2. Same-Evidence-Questions for Jury. 
When there is evidence that defendant had been in possession of lands, 

asserting absolute ownership for more than thirty years, under a deed 
conveying to him a title in fee, executed by a devisee thereof and by a 
trustee named in the will, and had put permanent improvements thereon; 
that the land had bein bought and paid for by defendant, and the deed 
taken under advice of counsel learned in the law, that the deed conveyed 
the true title; that the lower court construed the will to convey the fee, 
but was overruled by the Supreme Court, holding that only a life estate 
was devised, and that the remainderman was entitled to the possession 
as the owner of the fee: Held, the evidence is relevant to the inquiry, 
and the claim for betterments should be submitted to the jury. 

ACTION to recover land, tried before W. R. Allen, J., and a jury, at  
December Special Term, 1907, of SAXPSON. 

Plaintiffs, as children and issue of Edward L. Faison, deceased, 
claimed the land in controversy, under and by virtue of the will of Wm. 
Faison, in terms as follows: 

"Eighthly. I give, devise and bequeath unto my son, Matthew J. 
Faison and his heirs, in trust, for the use and benefit of my son, Edward 
L. Faison, during his life, after the determination of my wife's estate 
in  the lands devised to her, the land whereon I reside, my Chestnut 
lands on the west side of Six Runs, my Meares, Fortner, Davis, 
Herring and Brewington lands in  Rowan, my stock thereon, and (283) 
after the death of my said son, Edward, to his issue forever, and 
i n  case of his death, without leaving issue, I give, devise and bequeath 
the lands devised in trust to him unto his surviving brothers and their 
heirs; and in case of their death before him and leaving children, to such 
issues and their heirs." And i t  was admitted that the land i n  contro- 
versy was included in the description. 

Defendant denied plaintiffs' ownership, and claimed the lands under 
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deeds conveying same to him in fee executed by said Edward L. Faison 
and wife and Matthew J. Faison, now dead, the trustee mentioned in  
the will. And defendant alleging the validity of the deeds under which he 
claimed the land, alleged, further, that, while in  possession of said land 
claiming to own the same under these deeds, assuming to have title, he 
had made permanent and valuable improvements thereon to the amount 
of $1,500, etc. 

On issues submitted the jury rendered the following verdict: 
e 

1. Are the plaintiffs the owners of and entitled to the immediate 
possession of the land i n  controversy? Answer : Yes. 

2. What is the annual rental value of the land i n  question? Answer: 
$100. 

3. Did the defendant take the deed set out in  the pleadings in good 
faith, believing thereby he was acquiring a fee simple title to the land in  
controversy ? Answer : Yes. 

4. I f  so, did he make permanent improvements thereon in good faith 
and under such belief? Answer: Yes. 

5. I f  so, what is the value of the improvements? Answer: $1,000.00. 
Thereupon judgment was rendered that plaintiffs owned the land 

sued for, and were entitled to recover possession of same on payment 
into court, for defendant's benefit, of the sum of $725, the differ- 

(284) ence between the rental due and the value of the improvements 
as assessed by the jury. Plaintiffs excepted and appealed. 

Geo. E. Butler for plaintif. 
Faison & Wright, Fowler & C'rumpler and J .  D. Reri for defendant. 

HOKE, J., after stating the case: I n  Faison v. Odorn, 144 N.  C., 107, 
the court, construing the clause of the will here in  question, held that 
the same conferred only a life estate on the grantor of defendants, the 
Edward L. Faison mentioned in the will, and that, on his death, the 
plaintiffs, his children, could recover the land. I n  accordance with 
this ruling, the plaintiffs recovered the land, and the question presented 
in  this appeal is in reference to defendant's claim to betterments. Speak- 
ing to this question, in a recent decision, AZston a. Connell, 145 N.  C., 4, 
the Court said: 

"This doctrine of betterments, and the principle upon which it was 
originally made to rest, i s  very well stated by Ashe, J., in  the case of 
Wharton v. Moore, 84 N.  C., 482, as follows: 'This right to betterments 
is a doctrine that has gradually grown up in  the practice of the courts 
of equity, and while it has bekn adopted in many of the States, i t  i s  
not recognized in  others. But  i t  may now be considered as an estab- 
lished principle of equity that whenever a plaintiff seeks the aid of 
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a court of equity to enforce his title against an innocent person who 
has made improvements on land without notice of a superior title, 
believing himself to be the absolute owner, aid will be given him only 
upon terms that he shall make due compensation to such innocent per- 
son to the extent of the enhanced value of the premises by reason of the 
meliorations or improvements, upon the principle that he who seeks 
equity must do equity.' Here i t  will be noted that the claimant must be 
an innocent person, and in  any correct statement of the principle will 
be found this or some equivalent requirement indicating that the 
occupant made the expenditures in  good faith-that is, that he (285) 
believed, and had reasonable ground to believe, at  the time they 
were made, that he was the true owner." 

Under this statement of the doctrine, i t  will be noticed that, in  order 
to make his claim good, it is incumbent on defendant to show that the 
improvements were made in good faith, at a time when he believed, and 
had good reason to believe, that he was the true owner. And we are of 
opinion that, on the testimony, every essential of this requirement hap 
been met; for, while the court of last resort has held that the clause of 
the will in question gave to defendant's grantor, E. L. Faison, only a life 
estate, this construction overruled the decision of the lower court, which 
had taken a contrary view of its meaning, showing that the matter was 
not free from difficulty. And it furthermore appeared that the defendant 
had been in possession of the land, asserting absolute ownership, for 
more than thirty years, under a deed conveying to him a title in fee 
executed by Edward L. Faison and wife and Matthew J. Faison, the 
trustee named in  the will, and that the land had been bought and paid 
for by defendant, and these deeds taken under advice of counsel learned 
in  the law, that the execution of the deeds by Edward L. Faison and 
the trustee, would convey the true title. The testimony offered by 
defendant tending to establish these facts TTas directly relevant to the 
issue, and, under the circumstances indicated, we are of opinion that, 
under our decisions, the court, as stated, correctly ruled that the defend- 
ant's claim for betterment should be submitted to the jury. R. R. v. 
XcCaskill, 98 N .  C., 526; Justice v. Eaxter, 93 N. C., 405. 

We do not understand that the decision of Merritt v.  Scott, 81 N.  C., 
385, cited and relied on by plaintiffs, is contrary to the disposition we 
make of the present appeal. I n  that case,' as we interpret it, John 
Merritt, who had a life estate in the land in controversy, and who was 
in possession, claiming to own such interest, conveyed his life 
estate to one John Cox, and on the death of John Cox, his (286) 
administrators, under court proceedings, sold the land and con- 
veyed same to defendant in fee. On action brought by the remaindermen, 
the defendant sought to set up a claim for betterments, by reason of 
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improvements made by the life tenant when he was in possession claim- 
ing the land as life tenant, and also for improvements by himself after 
he purchased and obtained a deed for the land, and the court, in disal- 
lowing the claim for improvements made by the life tenant, said: 

('We think i t  clear that improvements of any kind put upon land by 
a life tenant during his occupancy, constitute no charge upon the land 
when i t  passes to the remainderman. H e  is entitled to the property in  
its improved state, without deduction for its increased value by reason 
of good management, or the erection of buildings by the life tenant, 
for the obvious reason that the latter is improving his own property 
and for his own present benefit. This proposition is too plain to need 
the citation of authority." 

The defendant seems to have recovered for improvements made by 
him after he bought the land and entered, claiming to own the same ih 
fee, having a deed purporting to convey such a title, and in that view 
the decision is authority favoring defendant's position. 

The objection further made, that defendant's claim could not be 
asserted on this trial. is without merit. By fair intendment, the claim 
was made i n  the answer, and the disposition of the matter at  the same 
time the question of title was disposed of, is directly sanctioned by the 
statute. Revisal, section 652,  under the 'title of "Betterments," contains 
the provision: "That in  any such action, such inquiry and assessment 
mafbe made upon the trial of the cause." 

No error. 

(287) 

D. A. BARKLEY v. SOUTH ATLANTIC WASTE COMPANY. 

(Filed 2 December, 1908.) 

Employer and Employee-Negligence of Employee-Construction of Scaffold 
-Vice Principal. 

When an employee has been instructed by the employer to do certain 
work upon a scaffold, and he was injured, owing to a negligent and 
faulty construction of the scaffold by another employee entrusted to 
build it, it is not necessary that the employee entrusted to build the 
scaffold be a vice principal, in order to hold the employer liable for an 
injury which is the cause of the negligent act. 

ACTION tried before Moore, J., and a jury, a t  June Term, 1908, of 
MECKLENBURG. Defendant appealed. 

Breaard Nixon ,  J .  F. Newel1 and J .  D. Il!lcCall for plaintiff. 
Morrison & Whit lock for defendant. 
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PER CURIAM. As the learned counsel for the defendant were pre- 
vented by unavoidable delay, from favoring us with an argument, we 
have given their carefully prepared brief, as well as the record, a very 
careful examination. There are nb assignments of error presented in  
their brief relating to the rejection or admission of testimony. All the 
alleged errors pointed out and discussed relate to the charge of the court. 
To discims them seriatim is unnecessary and would be simply in large 
measure repeating what has been said in  the opinion of Mr. Justice 
Brown on the former hearing of the case, Barkley v. Waste Co., 147 
N.  C., 586. 

There is abundant evidence to show that Michael in his relation to 
plaintiff was not a fellow-servant but a vice principal, applying the test 
contended for by the defendant. But whether Michael was a fellow- 
servant or not is not essential in the determination of this case. 

We have held that "the defendant company owed to its employees, 
who were directed to work on this scaffold, the duty to exercise 
due care in selecting materials reasonably suitable and safe for (288) 
its construction," p. 587. 

There is evidence that the defendant delegated the performance of 
this duty to Michael and, therefore, whatever place in  its service Nichael 
filled, the defendant is responsible for the manner in which he discharged 
this duty. Tanrner v. Lumber Co., 140 N.  C., 475, and cases cited in 
former opinion. 

The law of this case was settled on the first appeal, and the questions 
now presented are almost exclusively of fact. We think his Honor cor- 
rectly presented the matter to the jury in  the light of our former 
opinion. 

No error. 

Cited,: Stcele v. Grant, 166 N. C., 645. 

P. H. MOORE ET AL. V. LEROY PARKER AND WIFE. 

(Filed 2 December, 1908.) 

Water and Watercourses-Diverting Stream-Right of User-Extent of 
Right. 

W. A., during his life, diverted the waters of R. Creek, so as to run 
into H. Creek to obtain additional water to supply his mill, and made 
an obstruction or dam in R. Creek at  a certain height. After his death, 
his lands were partitioned among his heirs at law, and there was evi- 
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dence that the received the part upon which the mill was situ- 
ated, with a provision, including the "full power of the mill shoal and 
water power on both sides of the mill, so as to keep it in repair and con- 
vey water to the mill," and the d$fendant received that part on which 
the dam on R. Creek was situated. Plaintiff sued for damages for 
defendant's obstructing his right to the use of the waters of R. Creek 
for milling purposes: Held, (1) I t  was not error in the trial judge to 
instruct the jury that the plaintiff had the right to use the waters of R. 
Creek to the same extent as they find, from the greater weight of the 
evidence, W. 9. had diverted it, if it was in contemplation of the com- 
missioners at the time they made the partition; (2)  The verdict being 
for plaintiff, he had the right to enter upon defendant's lands for the 
purpose of keeping open the channel as originally used, and to keep up 
the dam at its original height; (3)  The "full power" of the water is 
that required to run the mill with the dam at its original height, and it 
was not necessary for the jury, in this action, to find the quantity of 
water originally used. 

(289) ACTION tried before Fe~guson,  J., and a jury, at  May Special 
Term, 1908, of WILRES. 

Action against defendants for obstructing plaintiff's use of water from 
Rocky Creek to aid in running his mill, and counterclaim pleaded 
because plaintiff, by raising his dam, had water sobbed the land of 
defendant. The jury gave each side a verdict for $100. 

The lands of the plaintiff and defendant formerly belonged to William 
Anderson. Hunting Creek and Rocky Creek both flowed through the 
lands of William Anderson. Upon the bank of Hunting Creek William 
Anderson built a mill. 

Rocky Creek by its natural course ran into Hunting Creek about 100 
yards below the mill, and naturally the water of Rocky Creek furnished 
no additional power to Anderson's mill. Anderson being the owner of the 
land, conceived the idea of increasing the power of his mill by cutting 
an artificial channel from Rocky Creek into the head of his mill pond 
on Hunting Creek. This channel was cut over the land which after- 
wards became lot No. 4, in the partition proceedings, and fell to the 
defendants. 

After cutting this channel, it was necessary to keep a little dam or 
obstruction in  Rocky Creek at the mouth of the channel in order to 
divert the water from its natural flow. William Anderson had the right, 
of course, to construct this channel, and to keep it in  repair, and use the 
water for the purpose of increasing the power of his mill. During the 
remainder of his lifetime he used the channel for thus conveying water 
whenever needed. At his death a partition proceeding was filed by his 
heirs at  law for a division of his lands. 

The commissioners went upon the premises and divided his 
(290) lands into nine parts. This mill being situated upon the lands, 
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i n  making a division, its value was considered. The mill without 
the waterpower, would be of very little value. I t  stood upon lot No. 9 
owned by plaintiff, as to which the allotment provided, "so as to include 
the full power of the mill shoal and waterpower on both sides of the 
mill pond, so as to keep i t  in repair and convey water to the mill." From 
the verdict and judgment the defendant appealed. 

W. W .  B a r b e r  for p l a i n t i f .  
f i n l ey  & H e n d r e n  for de feadan t .  

CLARK, C. J. His Honor charged the jury: "It is conceded by both 
parties that William Anderson owned the lands in  controversy, and that 
partition was had between his heirs, to one of whom section 9 was 
assigned, including the mill on Hunting Creek, and without giving 
a description of the land assigned it to C. L. Anderson. This provision 
i s  added to the general description: 'So as to include full power of the 
mill shoal and waterpower on both sides of the mill pond, so as to keep 
i t  in repair to convey water to the mill.' I f  you find from the evidence, 
by its greater weight, that at  the time the partition was had, and there- 
fore while William Anderson was the owner of all the lands set out in  
the partition proceedings, and the owner of the mill, that water was 
brought from Rocky Creek into the mill pond as a part of the water- 
power necessary for running the mill, that the waterpower was included 
in  the partition proceedings and assigned to C. L. Anderson, who was 
to be the owner of section No. 9, and if you should so find, then you will 
inquire whether the defendant has diverted the water from that course 
so as to lessen the waterpower used by Anderson, and in contemplation 
of the commissioners a t  the time they made the partition." 

The defendant excepted, but we find no error. The jury found (291) 
that the defendant had wrongfully diverted the water, and wrong- 
fully refused.to allow the plaintiff to convey the water from Rocky 
Creek, to his damage $100, and that the plaintiff had maintained his 
dam at a height greater than the mill dam was at the time of the parti- 
tion, thus overflowing and sobbing defendant's land to his damage $100. 
The court thereupon adjudged that "the plaintiff is entitled to the use 
of the same amount of water as was usual to run through the artificial 
channel from Rocky Creek to the head of the mill pond of plaintiff, 
when a dam or obstruction was in the creek at the head of the channel, 
at or prior to the date of the partition of the lands of William Anderson, 
and such amount of water as was used by the said William Anderson, 
and the plaintiff shall have a right to enter upon the lands of the defend- 
ant for the purpose of keeping open the artificial channel used for 
diverting water from Rocky Creek to the mil1 pond, and aIso for the 
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purpose of keeping such dam or obstruction in  the creek as will cause 
the water to flow through the artificial channel in  such quantity as was 
used by William Anderson during his lifetime, for the purpose of fur- 
nishing power to the mill. I t  is further ordered and adjudged by the 
court that the plaintiff recover of the defendant the sum of one hundred 
dollars for damages for the wrongful diverting of the water from the 
mill pond of the plaintiff's mill. I t  is further considered and adjudged 
by the court, that the jury having found that the plaintiff is maintaining 
his dam in excess of what it was at the date of the partition proceedings, 
and that by reason of said dam being raised and so maintained the 
land of the defendant has been sobbed, i t  is therefore considered and 
adjudged by the court that the defendant recover of the plaintiff the sum 
of one hundred dollars for all damage-past, present and prospective, 
by reason of the raising of the dam to its present height, both parties 

consenting that the amount named should be for all damages. 
(292) I t  is further considered and adjudged by the court that the plain- 

tiff recover cost of the defendant in his action." 
The defendants except, because the jury did not find how much water 

from Rocky Creek William Anderson was accustomed to use, but they 
submitted no issues or prayers on that subject. The contest was whether 
the plaintiff had an easement to use the water as William Anderson had 
done. There was no demand to more particularly specify its extent. The 
easement was to use enough water from Rocky Creek, added to that from 
Hunting Creek, to "include the full power of the mill shoal and water- 
power on both sides of the mill pond" a t  the height of the dam when 
the mill was used by William Anderson, and now by this verdict, and 
with the consent of parties as expressed in  the judgment, the "full 
power" is what is required to run the mill with the dam a t  its present 
height. I f  the plaintiff should seek to use more water from Rocky Creek 
than is reasonably necessary, and shall waste it by running it over his 
dam, the defendant by proper proceedings can have the extent of the 
easement more aecurately measured and defined, unless the parties by 
themselves, or by friendly arbitration, shall agree upon what is an ade- 
quate but not excessive enjoyment of the easement, which they should 
be able to do, now that the legal questions involved are determined. 

No error. 
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(293) 
THE SECURITY LIFE AND ANNUITY COMPANY v. GEORGE H. 

COSTNER. 

(Filed 2 December, 1908.) 

1. Insurance-Contracts, Valid and Invalid-Severable. 
A valid contract or policy of life insurance is severable from an invalid 

collateral agreement made at one and the same time, respecting a benefit 
prohibited by statute. 

2. Same-When Enforceable. 
When two contracts are made at one and the same time respecting a 

contract or policy of life insurance, one valid and the other invalid, the 
valid contract is enforceable if severable from the invalid one. 

3. Same-Rebates. 
A contract or policy of life insurance regularly issued and valid, is 

not affected by a collateral agreement that the company would deduct 
certain amounts by way of renewal commissions as credits on the pre- 
mium; and a defense to the payment of a note given for the premiums 
is untenable, that the policy and note are void for reason that the spe- 
cial benefits or rebates were given to certain persons, and not all, of the 
"same class and expectation of life." Revisal, see. 4776. Whether the 
collateral agreement in this case is violative of the statute, quaere. 

4. Same-Consideration-Advantages Received. 
When the insured has given his note for the premiums on his life 

insurance policy, and has receired for one year, in this manner, the bene- 
fits of the insurance, he cannot avoid paying his note upon the ground 
of his having collaterally contracted with the company for deduction 
of certain amounts by way of renewal commissions in violation of the 
provisions of Revisal, 4775. 

ACTION tried before Moore, J., and a jury, at  April Term, 1908, of 
LINCOLN. 

Defendant executed his promissory note for $144.10 payable to A. E. 
Scarborough, being the amount of premium on three policies of insurance 
aggregating $5,000, issued by plaintiff company on the life of defendant. 
The note was transferred to plaintiff, before maturity, by Scarborough, 
who was its agent for the purpose of soliciting insurance policies. 
Defendant admitted the execution of the note and alleged, by way 
of defense, that, at  the time the policies were issued, and as an (294) 
inducement to him to take them, plaintiff executed and delivered 
to him a contract in  the following words: 

"The Security Life and Annuity Company, in  consideration of his 
influence and good will in promoting and maintaining its business in 
the State of North Carolina, through its authorized agents, and by 
recommending to them suitable persons for insurance, and aiding them 
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to secure at  least two applications, on which $5,000 contracts are issued 
by this company, employs George Henry Costner, of Lincolnton, N. C., 
as one of not exceeding 600 persons, who shall receive as cowpensation 
for such services, a renewal commission according to the following 
terms and conditions, to wit: 

"Said Company agrees, at  the end of each calendar year, it will 
credit the said George Henry Costner, with his pro rata share of a special 
renewal commission fund (to be created from the expense element of its 
premiums) according to the number of the said 600 persons whose con- 
tracts remain in  force, said special renewal commission fund to be made 
u p  of $-------- set aside annually for such purpose, for every contract 
i n  force, written in  the State of North Carolina, for ten years from 1 
September, 1901, on which there has been paid during the preceding 
twelve months one annual, two semi-annual or four quarter-annual 
premiums, and so long as such premiums are paid. 

'(On every anniversary of the date of this contract, after the second, 
the amount so credited as above to be deducted from the annual premium 
on said George Henry Costner's policy, and any excess to be paid said 
George Henry Costner in  cash, said compensation being for no other 
consideration than as mentioned above. I n  the event of lapse of the 
$5,000 contract on his own life, o r  failure to perform the services herein 
defined, this contract shall terminate." 

This contract was signed by plaintiff's president and delivered with 
the policy by Scarborough. Defendant testified that he was 

(295) induced to take the insurance by reason of the execution of the 
contract. That he ascertained, i n  a short time thereafter, that 

the contract was illegal. H e  retained the policies and refused to pay the 
n o t e h a s  never paid any premiums on them. H e  contended that the 
.contract was violative of the provisions of sec. 4775 of the Revisal and 
invalidated the note given by him. He  requested his Honor to so instruct 
the jury, which was declined, and defendant excepted. The jury found 
that the contract was executed and delivered at  the same time that the 
policies issued, and, under instructions of the court, found that 
defendant was indebted to plaintiff, etc. Judgment and appeal. 

A. L. Quickel for plainti#. 
C .  E. C h i l A  for defendant.  

CONNOR, J., after stating the facts: The sole question presented is, 
whether by reason .of the provisions of sec. 4775, Revisal, forbidding 
insurance companies from giving any special benefits, or any rebate,of 
premiums on policies to one person not given to all others of the "same 
class and expectation of life," the entire contract, policy and note are void. 
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Conceding that the contract, set out in  the record, violates the provisions 
of the statute, i t  does not follow that the policy of insurance issued, 
o r  the note given for prebiums are void. I t  is not always easy to dis- 
tinguish between those cases in  which the illegal element enters into and 
so permeates the entire contract as tc  render i t  void, and those in which 
two covenants or obligations are assumed which are either severable, or 
which the parties have so severed that the valid may be separated 
from the invalid, and enforced. Pollock thus states the law: "A lawful 
promise, made for a lawful consideration, is not invalid by reason only 
of an unlawful promise being made at the same time and for the same 
consideration." Again : "Where a transaction, partly valid and partly 
not, is deliberately separated by the parties into two agreements, 
one expressing the valid and the other the invalid part, then (296) 
a party who is called upon to perform his part of that agreement 
which is, on the face of it, invalid, can not be heard to say that the 
transaction, as a whole, is unlawful and void." Contracts, 482 and 483. 
I n  Price v. Green, 16 M.  & W. (Exch.) 346, the defendant, for one con- 
sideration, covenanted not to engage in trade in the cities of London 
and Westminster, or within 600 miles of either of said cities. The action 
was for breach of the first covenant. Patterson, J., held that the two 
were divisible, and sustained the action for breach of the valid covenant, 
saying, "No doubt the covenant formed the consideration for the pay- 
ment of 1,500 pounds, and possibly Gosnell would not have given so 
large a sum, unless the prohibition to tEade had been as extensive as, 
by the whole of the covenant, i t  is made to be; but this is conjecture 
only . . . I t  should be observed that the restriction as to 600 miles 
from London and Westminster is only void and not illegal." I n  the same 
case, reported in 13 M. & W., 695, Pollock, C. B., said: "It is not like 
a contract to 40 an illegal act;  it is merely a covenant which the law 
will not enforce; but the party may perform it if he choose." 

I n  Htkhnell v. Gray, 60 N. J. L., 5, Beasley, C. J., said: "The propo- 
sition posited is, that as this part of the consideration of defendant's 
promise is illegal, the entire contract falls and that no part of it can 
be enforced." After discussing the question, he says: "As a consideration 
i t  was, in the earlier cases, treated as devoid of legal force, but it was 
deemed to vitiate all other considerations with which i t  was blended. On 
this theory an agreement to abstain generally from carrying on a certain 
business, as in  the present case, was treated as though it were an agree- 
ment to commit a crime, and, as a consequence, it illegalized everything 
that it touched. But this view, i t  has since been perceived, is unneces- 
sarily stringent and is, in  fact, quite unreasonable. There is 
nothing immoral or criminal in  a stipulation not to engage in  (297) 
a certain business. A man may bind himself to such an abstention 
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without incurring any legal penalty. The only effect is that such an 
engagement can not be enforced, either at  law or in  equity. And this i s  
the aspect in  which i t  is regarded by modern authorities." The same 
view is stated by Page in his recent work on Contracts, 1 vol., see. 509. 
"If A. makes a promise to B., consisting of two, or more, covenants, 
upon a valuable and legal consideration, and one of the covenants made 
by A. is illegal, and the other is legal, the question of whethe? the legal 
covenant can be enforced or not, depends on whether the contract is  
severable or not. If the contract is severable, consisting in legal effect 
of distinct contracts, the legal covenant can be enforced." For this state- 
ment of the law, the author cites a large number of decided cases. 

The distinction is sometimes made between contracts malum in se 
and malum p~ohibitum, but this is not recognized with us. When the 
statute prohibiting a contract declares it to be void, as in the statute 
against gambling in "futures," no enforceable promise or obligation 
can grow out of it. Burns u. Tomlinson, 147 N.  C., 645. The statute, 
see. 4775, does not declare that contracts, made in  violation of its pro- 
visions, shall be void. There is nothing immoral in the contract made 
by plaintiff with defendant, and i t  is not clear that i t  comes within the 
statutory prohibition. MulZer v. Ins. Co., 27 Ind. App., 45. I t  seems 
that, for what the company regarded a valuable consideration, it pro- 
posed to give to a class of 600 of its policyholders certain benefits. How- 
ever this may be, i t  is manifest that the note was executed for the exact 
amount of the regular premiuas charged all persons of defendant's age 
for that kind of policy. I t  would hardly be contended that the policy 
was void and that, if defendant had died within the year, the company 

would not have been compelled to pay it. The company, in con- 
(298) sideration of the payment of the premium or the execution of the 

note, made two separate and distinct contracts with defendant, 
assuming entirely different obligations. One was that, up& the payment 
of the premiums named in the policy, at  stated annual periods during 
his life, i t  would, upon his death, pay to the beneficiary named, the 
amount of the policy. This was a valid, binding contract. At  the same 
time, the company made a separate contract with defendant that, upon 
the payment of the second annual premium and the one due each year 
thereafter, i t  would deduct certain amounts by way of renewal commis- 
sions, which should be credited on said premiums. Assuming, for the 
purpose of this decision, that this contract is void, that is, not enforce- 
able by reason of see. 4775, Revisal, we are unable to perceive how it can 
affect the validity of the contract of insurance or the promise to pay the 
premium. I t  would be a strange result if a statute, passed to prohibit 
rebates or commissions being paid to the insured, should invalidate the 
policies issued to persons who pay the premiums, or invalidate notes 
given for them. 218 
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Defendant says that he learned, in a few days after the policy was 
issued, that the contract was void, but that he retained i t  in  his safe 
until the next premium fell due, when he let i t  lapse. H e  was certainly 
insured for one year, and this was a valid and valuable oonsideration 
to support his promise to pay the premiums. Roddey v. Talbott, 115 
N. C., 293. To hold that, upon his own evidence, he may, i n  the light of 
the facts in  this case, take the consideration and then repudiate his 
promise to pay, would subject the court to the charge of violating "the 
dictates of justice." I n  Lindsay v. Smith, 78 N. C., 328, .the contract 
was to suppress a criminal prosecution and to ditch plaintiff's land, 
with an express provision that it was not to be of any "binding force" 
until the prosecution was dismissed. For manifest reasons the court 
held that the plaintiff could not recover. I n  Co&mgton v. Thread- 
gill, 88 N. C., 186, notes were given for the payment of liquor, sold (299) 
in violation of a statute, which imposed a penalty. While these and 
other decisions of this Court may be distinguished from this case, i t  must 
be conceded that language is used indicating a failure to note the distinc- 
tion made by more recent decisions. I n  all of the cases in our reports, the 
contract was made in violation of a penal statute. I n  this appeal it will 
be observed that no commission was to be credited to defendant until 
after the second premium was paid. He has never paid it, and the com- 
pany has never come under obligation to him on this contract. We do 
not attach any importance to the fact that the note was payable to 
Scarborough and transferred to plaintiff. H e  was the agent of the com- 
pany, and i t  was bound by his acts. There is 

No  error. 
\ 

HOKE, J., did not sit. 

Cited: Smathers v. Ins. Co., 151 N .  C., 102. 

JBMES R. WOODRIDGE v. M. C. BROWN, EXECUTOR, ET AL. 

(Filed 2 December, 1908.) 

1. Appeal and Error-Instructions-Verdict, Directing-Exceptions-Broad- 
side Exceptions. 

A general exception to an instruction for the jury to find for the 
plaintiff upon the whole evidence is not too indefinite, or defective as a 
broadside exception. 

2. Pleadings-Contract-Warranty-Counterclaim-Allegations. 
Evidence tending to show a breach of warrants in a contract for the 

sale of goods is incompetent when the warranty was not specially pleaded. 
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3. Contracts-Warranty-Evidence. 
The mere fact that the seller of merchandise knew the purpose for 

which it was purchased, and, at the time, said that the grade would do, 
and used for the purpose intended, does not constitute a warranty. 

4. Same-Quality of Merchandise. 
In the absence of warranty of the grade of merchandise sold and 

delivered, evidence that the merchandise was of inferior quality is inad- 
missible, though the purchaser could not have ascertained that the qual- 
ity was inferior except in its use. 

5. Same-l nstructions. 
It  is not error in the trial judge to instruct the jury to find for the 

plaintiff, upon the whole evidence, in an action upon contract for goods 
sold and delivered, when the only defense set up was by way of counter- 
claim for breach of warranty, the defendant having failed to allege and 
prove a breach of warranty. 

(300) ACTION tried before Moore, J., and a jury, at May Term, 1908, 
of CABARRUS. 

This action was originally brought against R. A. Brown. After the 
pleadings were filed, defendant died leaving a last will and testament, 
and the present defendants, his executors, were made parties. Plaintiff 
alleged that, between 1 August and 9 October, 1906, he sold and delivered 
to defendant's testator fourteen carloads of coal at a stipulated price, 
which defendant's testator promised to pay; that said coal was received 
and used by defendant's testator. A statement showing amount, date and 
price of the shipments was made a part of the complaint. Defendant's 
testator admitted the sale and delivery of the coal and the price thereof. 
H e  alleged, by way of defense to plaintiff's demand, that five carloads 
of the coal ('were of such inferior quality and contained so large a per 
cent of slate, that, although he made every effort, he could not get the 
same to burn in such a way as to furnish anything like the necessary 
amount of heat for this purpose, that of burning bricks"; that he 
did not discover the inferior quality of the coal until he used it; that it 
was practically worthless for defendant's purpose; that, by reason of its 
inferior quality, the bricks burned were soft, and that he was damaged to 
the amount of $500. Plaintiff, by way of reply, denied the matter set 
up as a defense. The only issue submitted to the jury was: "Are the 

defendants indebted to the plaintiff and, if so, in what sum?" No 
(301) warranty of the quality of the coal was alleged, nor was any 

fraud or concealment charged. Evidence tending to sustain 
defendant's contention was admitted over plaintiff's objeotion. At the 
oonclusion of the evidence the record contains this entry: "The evi- 
dence taken to show a warranty of the coal, and likewise the evidence: 
taken to show that the coal was worth less than the contract price and 
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of inferior quality, is refused, and the defendants except. Thereupon 
the defendants withdraw counterclaim and take a nonsuit as to the 
same." Plaintiff excepts. His Honor instructed the jury: ('That the 
defendants are not entitled to recover any damages from the plaintiff 
on account of either the freight paid by their testator or the losses which 
i t  is alleged that he sustained, on account of the alleged unfitness of the 
coal for the purpose of burning brick. The defendants do 'not allege 
that the plaintiff expressly warranted the quality of the coal, and the law 
does not-imply a warranty of the quality of an article of personal prop- 
erty sold. The defendants having admitted during this trial that their 
testator ordered the coal, that the contract price was, as stated, in  the 
statement of account annexed to the complaint, that the coal was shipped 
by the plaintiff to the defendants' testator, the court charges you, as a 
matter of law. that the  lai in tiff is entitled to recover in  this action the 
contract price of the coal, and i t  is admitted that the contract price of the 
coal was $562, and that this sum bears interest from 25 September, 1907, 
if i t  is due a t  all. Therefore, the court charges you to answer the issue, 
'Are the defendants indebted to plaintiff, and, if so, in what sum?' 'Yes, 
$562, with interest from 25 September, 1906.' " Defendants excepted. 
Judgment for plaintiff. Defendants appealed, assigning, as error, refusal 
to admit competent testimony showing a warranty of the coal and that 
i t  mas worth less than the contract price, and of inferior quality and 
value; for errors in the charge of the court. 

M o n t g o m e r y  & Crowell  for plaintif f .  
L. T. Hartsel l  and  M. B. S t i ck ley  for defendant .  

(302) 

CONNOR, J., after stating the case: Plaintiff insists that the assign- 
ment of error, in respect to the charge, is too indefinite, coming within 
the definition of a ('broadside exception" which the Court has uniformly 
held insufficient. I n  view of the fact that his Honor instructed the jury 
to find for the plaintiff upon the whole evidence, we think the exception 
well taken as to form. 

I t  seems that, upon cross-examination of plaintiff's representative who 
took the order for the coal, defendants were permitted to show that 
defendants' testator told him that he was buying the coal to burn brick, 
and that the witness told him that this grade of coal would do so and 
that i t  was used for that purpose. Plaintiff objected, but the testimony 
was admitted. After the evidence was concluded his Honor struck it 
out. I t  was clearly incompetent to show a warranty, because no war- 
ranty was alleged in the answer, and for the further reason that, taken 
as true, it did not show that the quality of the coal was warranted, o r  
that the grade of coal ordered*would burn brick. While it is true, as 
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uniformly held, that no specific form of words is necessary to constitute 
a warranty of soundness, yet there must be evidence that the seller, by 
some appropriate language, intended to make, and that the buyer under- 
stood that a warranty was being given. Again, i t  is not alleged that there 
was any fraud or deceit on the part of plaintiff, either in respect to the , 
grade of the coal or its quality; nor did the rejected testimony tend to 
show any such element in the transaction. We are thus brought to con- 
sider the question whether, if alleged and proven, the fact that plaintiff 
knew the mwwse for which the coal was to be used. entitled the defend- 

L & 

ant to a reduction in the price by reason of its being an inferior quality. 
The exact question was'presented and decided by this Court in Dicbon 

v. Jordan, 33 N. C., 166. The defendants, who were the owners of . 
(303) a fishery, purchased by order, "seine rope." of plaintiff, informing 

them that i t  was to be used a t  their fishery. The rope sent was of 
the size and kind known as "seine rope." ~ e r e n d a n t s  &ed it, but i t  
proved to be of an inferior quality, repeatedly broke in  drawing the 
seine and was unfit for use for fishing purposes. Pearson, J., said: "St - -  - 

is a principle of the common law that no warranty of quality is implied 
i n  the sale of goods. Caveat emptor. I n  the ,absence of fraud, if the 
article be of bad quality, the purchaser has no redress unless he has 
taken the precaution to require a warranty." Further discussing the 
exceptions, he says: "His Honor was of the opinion that, in this case, 
there were two facts which furnished a sufficient ground for making 
an exception to the general rule. The plaintiffs knew the purpose for 
which the rope was intended and i t  was not present to be judged by the 
defendants. One, or both, of these facts might have been a very sufficient 
reason for requiring a warranty. . . . But we do not see how they 
can furnish a-ground for the law to imply a warranty in favor of the 
defendants, when they neglected to take one for themselves." The learned 
justice notes the further fact that the defendants did not have an oppor- 
tunity to discover the inferior quality of the rope until they had used i t  
and rejects the argument made by counsel that, from this fact, warranty 
would be implied. The facts in  that case strikingly illustrate the prin- 
ciple applicable here. The decision has been cited with approval. If the 
defendants had alleged that a grade of coal different from that contracted 
for had been sent, the plaintiff would have failed in his action upon an 
express contract for a stipulated price, and, if the coal had been used 
by-defendant, would have been driven to sue as for a quantum valebat 
on the "common count," when defendant would have been entitled to 
show the real value of the coal. Waldo v. Halsey, 48 N. C., 107. I n  Guano 
Co. v. Tillery, 110 N. C., 29, the plaintiff contracted to sell defendant 

"Peruvian Guano." Defendant, not knowing that the article was 
(304) not so, used it. The Court held 'that he was only liable for the 



iVT. C.] FALL TERN, 1908. 

actual value of the article sold and used. I n  Lewis v. Rowtree  
78 N. C., 323, defendant sold plaintiff "strained resin." I t  turned out 
that the resin delivered was not "strained," this being a well-known 
grade of resin in the market. Held, that defendant was liable. When 
an article is manufactured for a specific purpose, the law will imply 
a warranty that it is fit for such purpose. Thomas v. Simpson, 80 N. C., 
4. I n  Love v. Miller, 104 N. C., 582, the contract was to sell cotton to be 
of "average grade of low middling," etc. Held, a warranty that i t  would 
come up to the description. I n  Reiger v.  Worth,  130 N. C., 268, the 
contract was to sell "good seed rice." Held, a warranty. Critcher v. 
Porter, 135 N.  C., 542; Allefi v. Tornpkins, 136 N .  C., 208. The only 
defense set up in this case, and the only one which the testimony tended 
t o  show, was that the coal was of inferior quality. This can only be 
guarded against by a warranty. His Honor, therefore, correctly rejected 
the testimony and instructed the jury. We have discussed the defendants' 
appeal as if the proper allegations were made. I n  no point of view can 
the exceptions be sustained. We do not pass on plaintiff's exception to 
defendants' withdrawal of their counterclaim. I t  is not presented. 
There is 

No error. 

Cited,: Machine Co. v. McClamrock, 152 N.  C., 407,408 ; Il'omlinson v. 
Morgan, 166 N.  C., 560; Ashford v. Shrader, 167 N.  C., 48. 

(305) 
J. F. McCULLOCH ET AL. V. SOUTHERN RAILWAY CO. ET AL. 

(Filed 2 December, 1908.) 

1. Railroads-Lessor and Lessee-Torts of Lessee-Liability of Lessor. 
While a lessor railroad company, having a charter from the State, 

remains liable for the manner in which its lessee railroad company per- 
forms the public duties arising from the use under its charter, it is not 
liable for the tortious acts of its lessee in carrying on an entirely sepa- 
rate and distinct, though similar, business of its own, and which does 
not fall within the duties of the lessor road to the public. 

2. Railroads-Pleadings-Lessor and Lessee-Cause of Action Stated-Jurls- 
diction-Removal of Causes-Federal Courts. 

When the complaint, in a joint suit against a domestic and foreign 
railroad corporation, alleges that the latter is a lessee of the former, and 
that its action taking plaintiff's land for railroad purposes, the subject 
of the suit, was unjustifiable under the charter granted by the State to 
its lessor, but was for a separate and distinct part of the lessee's business, 
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no cause of action is alleged as  to  the lessor company, and the lessee, 
when the amount demanded is jurisdictional, can, upon proper proceed- 
ings, have the cause removed to the Federal courts. 

3. Same. 
Allegations of the complaint that defendant railroad company, a domes- 

tic corporation, which had lawfully acquired the lands in question, had 
leased its road, and charter rights to operate it, to  its codefendant, a 
foreign corporation, and that, fo r  its separate and distinct purposes, t h e  
latter had imposed a n  additional and unauthorized burden upon the  
locus in. quo, states a cause of action against the latter company alone, 
and, upon proper proceedings, the cause is removable to the Federal court, 
when the amount is jurisdictional. 

4. Railroads-Pleadings-Jurisdiction-Severable Causes-Removal of 
Causes-Federal Courts-Amendments. 

When, in a suit brought jointly against a domestic and foreign corpo- 
ration, in the State courts, the compIaint alleges a severable cause of 
action, and an amendment is made to sufficiently increase the amount 
involved to confer jurisdiction on the Federal court, upon proper pro- 
ceedings for removal had by the latter company, the cause is removed 
eo instanti by the force of the statute, and the State courts cannot pro- 
ceed further, or inquire into the amount of damages plaintiff is legally 
entitled to recover under the facts stated, or to pass upon the validity 
of the cause, or permit the amended complaint to  be withdrawn. 

5. Railroads-Jurisdiction-Removal of Causes-Federal Courts-Money 
Demand-Condemnation Proceedings. 

The jurisdiction of the Federal courts is not affected in a suit wherein 
the plaintiff claims damages from a foreign corporation, for an additional 
and alien burden upon his hands; for i t  is not a question of appropriating 
property against the owner's will, a s  in the enforcement of the right t o  
acquire land by condemnation proceedings. 

(306) ACTION heard by  Jones, J., a t  Apr i l  Term, 1908, of GUILFORD, 
upon  petition f o r  removal t o  the  Circuit Cour t  of t h e  Uni ted  

States. 
F r o m  t h e  judgment of h i s  H o n o r  t h a t  t h e  cause was not  removable, t h e  

Southern Rai lway Go. appealed. 

Scott & McLean, Justice & Rroadhurst and Douglass & Douglass for 
plaintif. 

W .  B. Rodman and Wilson & Ferguson for defendants. 

BROWN, J. T h e  his tory of t h i s  case i s  a s  follows: Action was com- 
menced 1 August,  1903. T h e  pleadings were filed a n d  the cause came o n  
f o r  t r i a l  a t  t h e  J u l y  Term, 1907, a n d  a judgment was rendered i n  favor  
of defendants, dismissing t h e  action. F r o m  th i s  judgment, plaintiffs 
appealed to  the Supreme Court,  a n d  the  appeal  was heard a t  t h e  F a l l  
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Term, 1907, upon an agreed state of facts, McCulloch v. R. R., 146 N. C., 
316. A new trial was awarded, and the court suggested to plaintiff an 
amendment to the pleadings. The plaintiff, on the first day of April 
Term, 1908, of GVILFORD, acting in  accordance with the suggestion of this 
Court, filed an amendment to the complaint, and instantly the defendant 
Southern Railway Co. filed a petition for removal. The court overruled 
the motion to remove, and defendant Southern Railway Co. ap- 
pealed. (30'7) 

The Southern Railway Co. is the lessee of the North Carolina 
Railroad Co., and, as such, is  operating the line of railway extending 
from Charlotte, through Greensboro, to Goldsboro. As such lessor the 
North Carolina Company is liable for the acts of the lessee done in the 
performance of the duties of the lessor as a common carrier. The effect 
of the franchise to construct and operate a railroad is to require the 
licensee to perform certain public duties, and the licensee can not avoid 
its part of this contract with the sovereign by subletting its franchise. 
The licensee from the State, nevertheless, remains liable for the manner 
in  which its lessee performs these public duties, which the lessor has 
agreed with the public to perform. Logan v. R. R., 116 N. C., 940. Upon 
no other principle of law can the decision in  the Logan case be sustained. 
It has never been held by any court that the lessor of a railroad com- 
pany is liable for the tortious acts of its lessee, done not while carrying 
on the business of its lessor, but while carrying on an entirely separate 
and distinct, though similar business of its own. 

The gravamen of the plaintiff's complaint is, that they are the owners 
and in possession of a tract of land on which the Southern Railway has 
committed a trespass, and that it is undertaking to justify its tortious 
act under a certain deed to the North Carolina Company, its lessor, and 
that the trespass of the Southern on this land can not be justified under 
that title because the land was not taken to carry on the business of the 
North Carolina Railroad Company, but for the beparate and independent 
business of the Southern Railway Company. How is the North Carolina 
Railroad Company interested in an action of trespass against the South- 
ern Railway Company? 

I t  is no more interested than any other grantor under whose deed any 
alleged trespasser undertakes to justify, and such grantor is admittedly 
not a necessary or proper party to the action for damages for the sup- 
posed tresass. 

I f  this act of taking possession of the locus in quo was an act (308) 
done in the conduct of the business of the North Carolina Rail- 
road Company, and which the North Carolina Railroad Company was 
under the law required to do, then, under the former decision in  this case, 
the plaintiffs' action fails entirely and should be dismissed. 
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The plaintiffs recognize this, and seek to avoid i t  by expressly alleging 
in  section 11 of the complaint, that the act of taking possession of this 
locus in quo was not done in  the conduct of the public business of the 
North Carolina Company, but for the purpose of conducting a separate 
and distinct part of the Southern's business. 

The former company, according to the complaint, has done nothing. 
Upon what principle of law then can i t  be held liable for the acts of the 
Southern, alleged by the plaintiff to be done outside of and beyond its 
rights under the lease, i t  being expressly denied in  the complaint that 
these alleged wrongful acts of the Southern were done in the performance 
of the public duties which i t  had undertaken to discharge for the North 
Carolina Company as its lessee? 

A cursory reading of the former opinion in this case will disclose, 
that the very ground upon which a new trial was awarded is that the 
Southern Railway Company mas doing the acts complained of, not in 
the performance of the public duties of the North Carolina Railroad 
Company, but in  the performance of the duties of the Southern Railway 
Company because it owns and operates certain other railroads, and that 
the acts are done in performance of the public duties of those roads, and 
plaintiffs' predecessors in title not havbg  granted the land which was 
taken to be used for that purpose, it was placing an additional servitude 
on the land, and for this additional servitude the Southern Railway 
Company should be made to pay. 

I f  this alleged act in entering upon and taking the locus in quo may 
be justified under the charter of the North Carolina Company, 

(309) and was done in furtherance of its business, then i t  is lawful, 
and there is no cause of action against either company. R. R. v. 

S turgeon ,  120 N.  C., 225; R. R. v. Olive ,  142 N. C., 257. If the appro- 
priation of the property may not be so justified, then only the Southern 
can be held liable, and in  any event the North Carolina Company is not 
liable upon the facts stated in the complaint. 

I t  is plain that the controversy is not only separable, but that, under 
the pleadings and the former opinion of this Court, there is only one 
controversy, and that is between the plaintiffs and the Southern Railway 
Go. That was the ruling of this Court when i t  held that the judge of 
the Superior Court should have submitted the issues set out in the former 
opinion on page 319, for those issues present a controversy with the 
Southern Railway only. 

I t  is suggested that the amended complaint, in which the damages are 
laid at four thousand dollars, filed in pursuance of our opinion at  the 
last term, does not state a cause of action against the Southern Railway, 
and therefore the plaintiff would be remitted to his first complaint for 
$1,500, a sum not within the Federal jurisdiction. 
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This contention does not appear to find much support in the following 
clause of that opinion : 

"The plaintiffs are entitled in this action to have permanent  damages 
assessed, in t h e  nature  of condemnation: for the additional burden placed 
upon the lot by its use for purposes other than those for which defendant 
uses the lot purely as lessee of the North Carolina Railroad Co. ( H o d g e s  
v. T e l .  Co., 133 N.  C., 225), in which case this proposition is so clearly 
and fully reasoned out by Connor; J., with full citation of authorities." 

But  we are prevented from considering this question because, having 
held that the controversy is separable and that no cause of action is 
stated against the North Carolina Railroad Company, when the 
petition and bond for removal were filed by the Southern Railway (310) 
Company, the jurisdiction of the State court was at once ousted 
and that court can proceed no further. 

When a money judgment is demanded, as in  this case, the right of 
removal is determined by the sum demanded, as appears by the record at 
the time the petition is filed. When an amendment is made the sum 
last demanded is "the matter in dispute." Moon on Rem., see. 88. After 
the petition and bond for removal are filed the jurisdiction of the State 
court ceases eo ins tant i .  I t  can make no order except that further pro- 
ceedings be suspended. The plaintiff can not even take a nonsuit. - ~ e  
must go into the Federal court to do that. I f  the State court has no juris- 
diction to allow a nonsuit, how can it take jurisdiction to pass on the 
validity of a cause of action? 

I n  this case, according to this Court, there are two causes of action 
attempted to be pleaded, If the controversy is separable, as i t  is prac- 
tically admitted to be, it is removable. I f  then the State iurisdiction 
ceases when the petition is filed so that a nonsuit could not be taken, 
whence does the State court acquire jurisdiction to declare the larger 
cause of action invalid so as to prevent a removal? 

The Federal statute prescribesthat when, and as soon as such petition 
and bond are filed in an action, "it shall then be the duty of the State 
court to accept said petition and bond and proceed no further in such 
suit." 24 U. S. Stat., chap. 373, sec. 1. I n  construing this statute in  a 
case like this, this Court has said: "The intention so expressed is that the 
jurisdiction of the State court shall cease at  once upon the application 
sufficiently made for the removal of the action. T h e  lat ter  in i t s  condi- 
t i o n  in a17 respects at the time must be removed. I t  is not intended that 
the State court shall after that time .have control of the action for the 
purpose of changing its nature or condition, or the form thereof, 
o r  t h e  pleadings therein ,  in  any respects whatever. I t  then ceases (311) 
to have jurisdiction, and has no authority to make any order, 
decree or judgment in  the action. This is settled by many decisions of 
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the United States, several of them much like this case." Merrimon, C. J., 
in Winslow v. Collins, speaking for  a unanimous court, including our 
present Chief Justice, 110 N. C., 121. 

I f  this case involves a separable controversy, or a single controversy 
with the Southern Railway Company as is practically admitted and here- 
tofore decided, then this Court has no jurisdiction to pass on the validity 
of any cause of action set out in  the complaint, and could not even allow 
a nonsuit. I t s  jurisdiction terminated with the filing of the petition 
and bond. Eanou8e v. Martin, 15 How., 198; R. R. v. Koontz, 104 U. S., 
5; R. R. v. Dun, 122 U. S., 613; 8. 8. Co. v. Tugman,  106 U.  S., 118; 
Kern v. Hwidekoper, 103 U. S., 485 ; Marshall v. Holmes, 141 U. S., 589. 

No order of the Superior Court, or of this Court, was essential to the 
removal, or to put an  end to the State jurisdiction. I t  terminated eo 
instanti by force of the statute. Stone v. S. C., 117 U. S., 214; Ins. Co. 
v. Dunin, 19 Wall., 214. 

The plaintiff could not withdraw the amended complaint if he desired, 
nor could the court allow him to do so. This is held in  Winslow v. Col- 
lins, supra, where i t  is said: "Hence, also, the order allowing the amend- 
ment striking out the second cause of action was unauthorized and with- 
out force." 

I n  that case the second cause of action was stricken out in the Superior 
Court, so as to bring the sum in controversy below the Federal jurisdic- 
tion. Dillon on Removal, pp. 66, 68; Foster's Fed. Prac., 385; Moon on 
Removal, pp. 71, 72, and notes. 

Tobacco Co. v. Tobacco Co., 144 N.  C., 369, was before us upon the 
question of removal .bo the Federal court. This Court rerfused to consider 

whether the complaint stated a cause of action, saying: "Whether 
(312) the plaintiff in its complaint has set forth any actionable wrong 

is not open for us at  this time." 
The authorities are conclusive, that when at the time the petition and 

bond are filed, the record as i t  then stands shows on its face a removable 
cause, or a separable controversy, which is removable as to one defendant, 
the State court has no jurisdiction to make any order whatever, except 
that i t  will proceed no further. 

We have considered the suggestion that the defendant, the Southern 
Railway, has no power of condemnation, and, therefore, permanent 
damages can not be assessed, so that no cause of action is stated in  the 
amended 'complaint, and we have shown by controlling authority that 
after the petition was filed the Purisdiction of the State court was 
ousted, and that therefore, we are debarred from considering that ques- 
tion. I t  is again suggested that this is a condemnation proceeding in  
which the Southern Railway Company is attempting to exercise the 
power of eminent domain under the laws of this State, and that the 
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United States courts have nq jurisdiction over such proceedings. We will 
not advert to the apparent inconsistency of the two contentions, but only 
to the fact that we have practically held, in the former opinion i n  this 
case, that this is not a condemnation proceeding but a civil action in 
which the plaintiffs are entitled to damages in  the "nature of condemna- 
tion." 

The railway company does not seek to condemn plaintiff's land. That 
land was conveyed by plaintiffs to the North Carolina Railroad Com- 
pany by deed, and is within its right of way and necessary for the use 
of that company. The Southern Railway Company could not condemn i t  
if i t  had the right of eminent domain, as i t  is already devoted to and 
necessary for the exercise of the franchise of the North Carolina road. 
R. R. v. R. R., 83 N. C., 489. The Southern Railway does not claim any 
right in, or seek to condemn this land, but contends that it does not 
need to condemn it, as i t  has the right to use it as lessee of the 
North Carolina Company. (313) 

The plaintiffs only ask for compensation for what they aver is 
a n  unwarranted use of the land by the Southern Railway Company 
constituting, in  law, a trespass. I n  our former opinion the contention 
of plaintiff is stated by the Chief Justice with his usual clearness, as fol- 
lows: "The plaintiffs, in  their brief, submit that this is  all they wish- 
i. e., compensation for the alien and additional burden, and tersely say 
'Take and pay.' I f  this cause of action is defectively stated, when 
the case goes back, the pleadings can be amended." 146 N. C., 318. 

The whole record and our former opinion clearly show that this is not 
a condemnation proceeding commenced before the clerk under the statute, 
o r  in  the Superior Court i n  term, in  which the railway company is seek- 
ing to condemn property under the power of eminent domain, but that 
i t  is a civil action commenced in term time, by the plaintiffs, to recover 
four thousand dollars damages for a trespass. 

This is not a "question as to whether property shall be appropriated" 
under the power of eminent domain against the owner's will, but solely 
a question as to what compensation shall be paid to the original land- 
owner for an alleged unlawful burden placed on the property by the 
lessee of the North Carolina Itailroad Company, to whom the plaintiffs 
have heretofore conveyed it. for railroad purposes. It is not a question 
of appropriating property against the owner's will, but simply a question 
.of compensation, and where that is the case the Federal courts always 
have had jurisdiction even in condemnation proceedings. 

Under the Removal Act of 1875, ('the question of compensation for 
land appropriated, if triable in  a State court, might be removed to a 
United States Circuit Court." Moon on Removal, pp. 136-137. I n  section 
1 5 ,  quoted in. part in  the opinion of the Chief Justice, Mr. Moon goes 
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on to say: "On the other hand, if all questions that are non- 
(314) judicial have been determined before going into court, and the 

court proceeding involves only the judicial question of compensa- 
tion for the rights taken, the cases holding similar proceedings under the 
act of 1875 to be within the jurisdiction of the United States Circuit 
Court, are controlling under the present act." P. 139. Broom Co. v. 
Patterson, 98 U. S., 403. 

For the reasons given, and upon the authorities cited, we are of 
opinion that the cause is removable as to the defendant, the Southern 
Railway Company. The judgment of the Superior Court is 

Reversed. 

CLARK, C. J., dissenting: This is an action begun against the N. C. 
R. R. Co. (a North Carolina corporation) and the Southern Railway 
Co. (a  foreign corporation), the former being lessor and the latter lessee 
of the former's property. The action was brought to recover $1,500 
damages for trespass in using the easement in  the right of way of lessor 
company for purposes not covered by the rights acquired by the latter 
in its capacity as lessee. 

This case mas here at  Fall Term, 1907, 146 N. C., 316. I n  deciding 
that any use by the lessee of the property for purposes other than those 
pertaining to it in that capacity was wrongful, this Court said: "The 
plaintiffs are entitled in this action to have permanent damages assessed, 

, in the nature of condemnation, for the additional burden placed upon the 
lot by its use for purposes other than those for which defendant used 
the lot purely as lessee of the North Carolina Railroad Company, 
Hodges v. Tel. Co., 133 N. C., 225." That the Court was speaking 
generally, in the abstract, and not holding that this lessee company pos- 
sessed the right of condemnation is clear from this further paragraph. 
"Whether the Southern Railway Company, not being a North Carolina 

corporation, can take the property for this additional servitude, 
(315) under the right of eminent domain . . . is a matter not now 

before us." 
When the case went back, the plaintiffs, under leave of court, amended 

their complaint, by adding, among other allegations, that the Southern 
Railway Company is a foreign corporation and can not exercise the 
right of eminent domain by taking any land under its lease from North 
Carolina Railroad Company, for its own use, or for the use of any othar 
road not an actual or integral part of the North Carolina Railroad, add- 
ing, further, that, while insisting that the additional servitude imposed 
for purposes not incident to its rights as lessee of North Carolina Rail- 
road Company, was "unlawful and tortious and claiming damages for  
such injuries, the plaintiffs are willing that permanent damages, may 
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be assessed in this action for the value of the land," and amended their 
prayer for judgment by "adding thereto, in the nature of an alternative 
relief," the sum of $4,000 for permanent damages. 

The Southern Railway Company thereupon filed a petition for 
removal to the Federal court, averring that this was a severable contro- 
versy affecting itself alone. But if the Southern Railway Company does 
not possess the right of eminent domain, i t  can not be conferred by the 
plaintiffs. I t  can be granted by the sovereign alone, and i t  follows that 
the amended complaint and prayer for judgment state no cause of action, 
and there is before the Court no legal controversy save for $1,500 
damages for trespass, which is not removable. 

I n  Mills Eminent Domain, sec. 48, i t  is said: "The act authorizing 
condemnation must be express and clear. I f  there are doubts as to the 
extent of the power, they should be resolved adverse to the claim of 
power. B. B. u. Kip, 46 N. Y., 546; Webb v. B. R., 4 Myl. & Cr., 116. 
Although a corporation may be engaged in a great public work, in 
which the power of condemnalion would be of great service, yet (316) 
the authority must be clearly conferred. Otherwise the corpora- 
tion must purchase from the owners as best they can. Thatcher v. Dart- 
mouth Bridge Co., 18 Pick., 501." The plaintiffs could have sold to 
Southern Railway Company, if the latter were authorized to acquire 
realty in  this State, but the plaintiffs could not authorize or call upon 
the courts to exercise the sovereign powers of eminent domain in favor'of 
a foreigh corporation when the legislature has not conferred that power 
upon it. 

I n  1 Lewis Em. Domain, see. 242, it is said: ('It is solely for the 
legislature to judge what persons, corporations or other agencies may 
properly be clothed with this power. Ash v. Cumrnkg.~, 50 N.  H., 591." 
The same author, sec. 243, says, that ('such power of eminent domain 
when conferred by the legislature is a personal trust and can not be 
delegated or transferred, except by legislative authority. Morrison v. 
Forman, 177 Ill., 427. Purchasers, grantees, lessees, of the property and 
franchises of a corporation do not by such purchase, grant or lease 
acquire the right of eminent domain," citing many cases. To same pur- 
port, Randolph Em. Domain, see. 108, and cases cited. 

The Southern Railway Company, being a foreign corporation, with 
no charter from this State, has had no legislative grant of this power. 
The general grant, Rev., 2575, is only to corporations created by the 
authority of this State. The authority conferred on foreign corporations 
by Rev., secs. 1193, 1194, does not include the right of eminent domain. 

The only valid cause of action set out in the complaint is an action 
for trespass averring $1,500 damages. 

But if there is a cause of action, it is for a right of condemnation 
231 
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under the State's right of eminent domain which a Federal court has no 
jurisdiction to administer; besides, i t  is not a "suit" within the meaning 
of the Removal s t a t u t e h e n c e  this case is not removable. Moon on 

Removal, see. 75, pp. 133, 134, citing R. R. v. R. R., 17 W. Va., 
(317) 812; R. R. v. Jones (Brewer, J . ) ,  29 Fed., 193; Sear1 v. School 

Dist., 124 U. S., 197. "The appropriation of private property 
for public use is an  act of sovereignty on the part of the State." Broom 
Co. v. Patterson, 98 U. S., 403; Cherokee Nation v. R. R., 33 Fed., 900. 
"It is not in any proper sense a judicial act." R. A?. v. Dunlap, 47 Mich., 
456; Navigation Co. v. U.  S., 148 U. S., 312. 

"The question whether property shall be appropriated being solely 
a nonjudicial question to be decided by the State authorities, a pro- 
ceeding to determine the propriety or necessity, method or extent of 
any proposed appropriation is not within the original jurisdiction of 
a United States Circuit Court or removable thereto from a State court." 
Moon on Removal, p. 138, citing R. R. v. Cookroft, 46 Fed., 881; 
R. R. v. Montague, 94 Fed., 227, and other cases. 

Cited: Corporation Commissiomer v. R. R., 151 N. C., 450. 

D. C. JONES AHD HUSBAND V. W. A. SXITH & COMPANY. 

(Filed 2 December, 1908.) 

1. Husband and Wife-Estates in Entirety-Right of Survivorship-Timber- 
Proceeds of Sale. 

When, after marriage, a husband and wife derive title to land jointly, 
they are seized of the entirety, that is, per tout, et non per my, and 
neither is entitled to a division thereof by partition proceedings or of 
money derived as proceeds of a voluntary sale of timber cut therefrom, 
11.: a matter of right. 

2. Same-Married Women-Constitutional Law. 
The provisions of the Constitution, relating to married women, makes 

no change in the estate in lands by husband and wife in entirety, or the 
right of survivorship therein. 

(318) ACTION tried before W a r d  J., and a jury, at  October Term, 
1908, of WILKES. 

The plaintiffs are husband and wife, and were at  the time of the 
transactions hereinafter mentioned. The plaintiff J. M. Jones, the hus- 
band, who is only a nominal party to the action, contracted to cut 
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certain timber from a tract of land owned by him and his wife as 
tenants by entirety and deliver i t  at  the defendant's mill for a price 
fixed in the contract. The timber was cut and delivered to defendant 
and he paid for the same. I t  was agreed by the parties that the timber 
should be sold and the proceeds of sale should be held subject to the 
decision in this case. This action was brought by the feme plaintiff for 
a partition of the lumber into which the cut timber had been sawed. 
The allegation of the petition is that she and the defendant are tenants 
in  common, each owning a one-half interest in the lumber. The peti- 
tioner asks for a sale of the property in order that there may be an  equal 
division between the parties. The court suggested that the feme plaintiff 
might amend and sue for her share of the money due for the timber. 
This she declined to do, but insisted on her right to recover according to 
the allegations of her petition. The court then intimated that she 
could not recover, whereupon she submitted to a nonsuit and 
appealed. (319) 

W .  W .  Barber for plaintif. 
Finley $ Bendyen for defendants. 

WALKER, J., after stating the oase: The plaintiffs, as husband and 
wife, were seized of the land, including the timber, not properly as joint 
tenants or tenants in common, but as tenants by entirety, for being con- 
sidered as one person in  law they oan not take the estate in  moities, but 
both are seizedif the entirety, that is, per tout, et non per my, the conse- 
quence of which is that neither the husband nor the wife can dispose of 
any part without the 'assent of the other, but the whole must remain to 
the survivor. 8 Blk., 182. I n  1 Washburn Real Property (5 Ed.), p. 
706, i t  is said: "A still more peculiar joint estate is that which belongs 
to a husband and wife, where the same is conveyed to them as such. 1f-a 
man and woman, tenants in common, marry, they will continue to hold 
in  common. But if the estate is conveyed to them originally as husband 
and wife, they are neither tenants in  common nor properly joint tenants, 
though having the right of survivorship, but are what are called tenants 
by entirety. While such estates have, like a joint-tenancy, the quality of 
survivorship, they differ from that in  this essential respect, that neither 
can convey his or her interest so as to affect the right of survivorship i n  
the other. They are not seized, in  the eye of the law, of moities, but of 
entireties. I n  such cases, the survivor does not take as a new acquisition, 
but under the original limitation, his estate being simply fr&d from 
participation by the other; so that if, for instance, the wife survives 
and then dies, her heirs would take to the exclusion of the heirs of the 
husband. Nor can partition be made of the estate." See also 11 A. & E. 
(2  Ed.), 49; West v. R. R., 140 N. C., 620; Bynum v. Wicker, 141 N.  C. 
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95; Bruce v. Nicholso%, 109 N. C., 204; 2 Kent's Com. 133. The 
(320) nature, incidents and properties of this estate by entirety were 

not changed by the provisions of the constitution relating to mar- 
ried women. Long v. Barnes, 87 N .  c., 329. As the plaintiffs were thus 
seized of the timber, its severance from the land by cutting it did not con- 
vert the estate in  the trees, when severed, or in the lumber cut from the 
logs, into a tenancy in pommsn, nor iis the feme plaintiff, by reason of the 
severance, entitled to maintain this action for partition. If she could have 
enjoined the husband from cutting the timber, under the principle stated 
in Bynum v. Wicker, supra, she is certainly not entitled to have a parti- 
tion of the lumber, into which the timber had been converted, no more 
than she would have been entitled to partition of the land or  the trees 
standing or growing thereon. This is the only question before us, as the 
feme plaintiff insisted upon her legal right to partition as alleged and 
asserted in  her petition. 

The intimation of the court was correct, and therefore the nonsuit, 
to which the plaintiff submitted in  deference thereto, must stand. I t  
may be that the present state of the law as to married women, under the 
constitution and statutes and a wise public policy, call for a change in  
the incidents and properties of this anomalous estate (tenancy by en- 
tirety), so that it may be turned into a tenancy in kommon, but this 
is a question which addresses itself to the legislature and not to us. 

No error. 

Cited:  Highsmith v. Page, 158 N. C., 228; XcKinnom v. Caulk, 
167 N. C., 412; Freeman v. Belfer, 173 N.  C., 583. 

W. A. KINNEY v. MARY E. KINNEY. 

(Filed 9 December, 1908.) 

1. Divorce, Knowledge of Grounds of-Pleadings-Issues-Affidavit-Juris- 
diction. 

I t  is not required by the statute, Revisal, see. 1603, that the plaintiff 
allege in the complaint, in an action for divorce, his knowledge of the 
grounds therefor at least six months prior to its filing, and such matter is 
not issuable. The court acquires jurisdiction when the proper affidavit 
is made. 

2. Divorce-Pleadings-Abandonment-Defense-Proof. 
In an action for divorce rc vinculo brought by the husband against the 

wife, the defense of abandonment, if relied on, should be set up in the 
answer, as it is not required of the plaintiff to plead and prove that he 
has not abandoned his wife, under Revisal, see. 1664. 
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3. Divorce-Pleadings4bandonment, Allegations of. 
In an action for divorce (L ~ilzculo brought by the husband against the 

wife, an allegation in his complaint that the adultery was committed 
without the husband's procurement and without his knowledge or con- 
sent, and that he has not cohabited with her since he discovered her acts 
of adultery, does not imply his abandonment of her or put that matter at 
issue. 

4. Divorce-Pleadings-Specific Acts-Issues. 
In an action for divorce a 9incul0, an issue as to a specific act of 

adultery was properly submitted, if raised by the pleadings and germane 
to the inquiry. 

5. Divorce-Evidence-Specific Act. 
Testimony of a witness to  an art of adultefi, not embraced by the 

issue submitted in an action for divorce a vin.culo, is competent, when 
tending to explain previous relations of parties. 

ACTIOK tried before Councill, J., and a jury, at May Term, 1908, of 
ROWAN. 

Action for divorce. I t  is alleged in  the complaint that the defendant 
committed adultery with H. L. Reynolds in February, 1905, in the city of 
Washington, and in  the same month in the city of Richmond, Va., 
and in February or March, 1906, in Spencer, N. C. I n  the seventh 
section of the complaint, the plaintiff alleged : (322) 

"That each and all of said acts of adultery were committed 
without the consent, connivance, privity or procurement of the plaintiff, 
and that the plaintiff has not voluntarily cohabited with defendant since 
the discovery by him of the commission by the defendant of the several 
acts of adultery complained of." 

The defendant filed an answer in  which she denied all the allegations 
of the complaint, except the first and second as to the marriage and the 
residence of the plaintiff, which were admitted. 

The issues and the answers thereto were as follows: 
1. Did plaintiff and defendant intermarry as alleged in  the complaint? 

Answer : Yes. 
2. Has plaintiff been a resident of the State of North Carolina for 

two years next preceding the commencement of this suit ? Answer : Yes. 
3. Did the defendant and H.  L. Reynolds commit adultery in the city 

of Richmond, Qa., in  February, 1905, as alleged in the complaint? 
Answer : No. 

4. Did defendant and H. L. Reynolds commit adultery in Coppel's 
room in the Wachovia Loan and Trust building in the town of Spencer, 
N. C., as alleged in the complaint? Answer: Yes. 

Judgment was rendered upon the verdict for the plaintiff and defend- 
ant appealed. 

The defendant tendered the following issues, which the court refused 
to submit : 235 



I N  T H E  SUPREME COURT. [I49 

5. Did the plaintiff have the knowledge of the adulteries alleged in  the 
complaint to have been committed the last of February and about the 

first of March, 1906, for six months prior to the beginning of the 
(323) suit, or the filing of the complaint? 

6. Did the plaintiff separate himself from the defendant on 
23 August, 1905, and has he since lived separate and apart from her? 

Defendant excepted. There was evidence that the plaintiff separated 
from his wife 23 Auguqt, 1905. 

The defendants requested the Court to give the following instructions 
to the jury: 

1. If  the jury believe the evidence of plaintiff, the plaintiff abandoned 
and separated himself from defendant 23 August, 1905, and has lived 
separate and apart from her ever since. There is'no evidence as to this 
fact, except that introduced by the plaintiff, W. A. Kinney. 

2. I f  the jury believe the evidence of the plaintiff, they should find 
that he did not have knowledge of the alleged adultery charged to have 
been committed the last of February and about 1 March, 1906, as 
charged in  the complaint, for six months before the beginning of this 
action. The action was begun 10 October, 1906; the complaint was filed 
11 October, 1906. I t  is not enough that he should have had a mere 
belief or suspicion, but he must have had reasonable knowledge or actual 
knowledge. 

The instructions were refused, except as given in the general charge. 
Defendant excepted. 

The court charged the jury fully upon the issues and evidence. There 
was no objection to any part of the charge, except the following: 

1. I t  is the law of this State that if the wife shall commit adultery, 
the husband is entitled to a divoroe, and in  a suit brought by the husband 
against his wife, if i t  is shown from the evidence, whether circumstantial 
or otherwise, that is, shown from the evidence, strong, convincing and 
conclusive, that the wife has committed an act of adultery, this entitles 

the husband to a divorce. Much has been said during the course 
(324) of the argument by counsel representing the defendant, as to the 

effect of a husband abandoning his wife, and after doing so, suing 
her for divorce upon the ground that she committed an act of adultery 
after the husband had abandoned her. Whatever the law may be with 
reference to a condition of this kind, is not a matter for you to consider 
i n  answering the issues submitted to you. The court has seen proper to 
refuse to submit an issue of abandonment as tendered by the defendant, 
upon the ground that none such arises upon the pleadings or upbn the 
evidence, and hence, as before stated, you are not to consider whether 
there was, or was not, an abandonment of the defendant by the plaintiff. 

2. I t  is further urged before you that the plaintiff did not wait the 
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necessary length of time required by the statute of this State before 
bringing this suit, and the defendant has tendered an issue as to this 
view. The court has declined this issue, as, in the view of the law 
entertained by the court, this issue does not arise upon the pleadings or 
the evidence,-and hence you are not to consider this pestioh. 

The defendant excepted to the d i n g  of the court admitting the testi- 
mony of John P. Wingate, as to the act of adultery between Rey- 
nolds and the defendant in Hedrick's field, in  October, 1905. 

The defendant introduced no testimony, and a t  the close of the testi- 
mony introduced by the plaintiff, moved to nonsuit the plaintiff. This 
motion was denied and defendant excepted. 

T. O. Linn and Burton Craige for plaintif. 
R. Lee Wright, P. 8. Carlton, T .  M.  Argo and T.  P. Kluttz for 

defendant. 

WALKER, J. The court properly refused to submit the issues tendered 
by the defendant. Whether the plaintiff had knowledge of the adultery 
in  Spencer between his wife and H. L. Reynolds in  February or March, 
1906, was not an issuable fact in  this case. The statute does not 
require that such knowledge should be alleged in  the complaint, (325) 
but i n  the affidavit or verification of the pleading. When the 
proper affidavit is made the court acquires jurisdiction of the cause. 
Hopkins v. Hopkim, 132 N. C., 22;  Clark v. C%ark, 133 N. C., 28. The 
pleadings in  the action present the issue which should be submitted to 
a jury. 

The other issue tendered by the defendant, if correct i n  form, was not 
raised by the pleadings. If the defendant intended to rely on wrongful 
abandonment by the plaintiff in  order to defeat his application for 
a divorce, she should have alleged i t  in her answer, and for the same 
reason that i t  is necessary to plead condonation or recrimination for the 
same purpose. The statute only provides, that in actions for divorce 
the material facts alleged in the complaint shall be deemed to be denied 
by the plaintiff, whether actually denied in a pleading or not. Revisal, 
see. 1564. This does not mean that the defendant is not required to 
plead new matter which may, if found to be true, defeat the right to 
a divorce, and i t  has been so decided. I n  Steel v. Steel,  104 N. C., a t  
p. 637, this Court held, '(that party who asks the Court to grant a divorce 
from the bonds of matrimony, is not bound to set forth, or prove as 
a prerequisite to granting the prayer of the petition, the negative aver- 
ment that he has not himself been guilty of adultery, or is not in fault. 
I n  Edwards v. Edwards, 67 N.  C., 534, Pearson, C. J., suggests that if 
such a 'test oath' were imposed, i t  might prove good policy, as i t  would 
force a petitioner to purge his conscience and probably prevent a great 
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many applications for divorce. The plaintiff is not held bound to antici- 
pate and negative in advance all grounds of defense to the action he 
brings, and petitions for divorce do not constitute an  exception to the 
general rule," citing Edwards v. Edwards, 61 N. C., 534; Horne v. 
Horne, 72 N. C., 530; Toms v.  Fite, 93 N. C., 274. In'House v. House, 

131 N. C., 143, the present Chief Justice, referring to the ques- 
(326) tion of abandonment says: "But such conduct is not here pleaded 

in the 'answer, nor found by the jury, nor any issue offered, nor 
any prayers for instruction on that aspect, nor is i t  clear that the evi- 
dence would have justified the submission of such issue, if such matter 
had been pleaded." See also 14 Cyc., 671; Smith v. Smith, 4 Paige, 
ch., 432; Jones v. Jones, 18 N. J. Eq., 33. I n  Tew v. Tew, SO N. C., 
316, i t  appears from the original transcript filed in  this court that the 
issue, as to the abandonment of the husband, if not raised by the plead- 
ings, was submitted without objection. 

We do not think the allegation of the seventh section of the complaint, 
when properly construed and considered in connection with the denial 
of i t  in the answer, raised an issue as to abandonment. There is nothing 
said about abandonment, but the allegation simply is that the adultery 
was committed without the husband's procurement and without his 
knowledge or consent. He  might have procured the adultery to be com- 
mitted or consented to it, even if he had continued to live with his wife. 
The language used in section seven of the complaint, taken in its ordi- 
nary sense, does not imply that he had'abandoned his wife, so as to put 
the matter in  issue. 

The defendant's objection to the submission of the fourth issue was not 
well taken. I n  any view of the case the issue was raised by the pleadings 
and was proper for the consideration of the jury. 

The testimony of the witness, John P. Wingate, as to the act of 
adultery in Hedrick's field, was competent as tending to explain the 
previous relations of the parties. 8. v. Wheeler, 104 N. C., 893; S. v. 
Xtubbs, 108 N. C., 774; S. v. Guest, 100 N. C., 410; S. v. Baby, 121 
N. C., 682; Toole v .  Toole, 112 N. C., 152. 

There was no error in refusing to give the instructions requested by 
the defendant, or in overruling the motion to nonsuit. That fol- 

(327) lows from what we have already said as to the other exceptions, 
as i t  is not contended that there was no evidence to support the 

finding upon the fourth issue. This disposes of all the defendant's 
exceptions. 

No error. 

Cited,: McKemie v. McRenxie, 153 N. c., 243; Ellett v. Ellett, 157 
N. C., 163. 

238 



N. C.] FALL TERM, 1908. 

JOHN McNEELY ET AL. v. C. CHARLES LAXTON. 

(Filed 16 December, 1908.) 

1. Deeds and Conveyances-Calls-Boundaries-Parol Evidence. 
When i t  is pertinent to the inquiry, in an action for the possession of 

lands, as  tending to establish a call in a deed under which one of the 
parties to  the action claims, it  is competent for a witness to testify that 
he had heard one of the natural boundaries called by the name mentioned 
in the deed. 

2. Deeds and Conveyances-Burnt and Lost Records-Proceedings-Copies 
of Deeds-Estoppel. 

Plaintiff claimed title to the land in controversy by virtue of a deed 
to his ancestor T. and seven years adverse possession. Defendant put 
in evidence the record of proceedings to restore a burnt or lost record, 
under Code, see. 56 (Revisal, 328), brought by M., under whom he 
claimed, against T., to estop plaintiff from denying the location of the 
boundaries ascertained and declared by the court therein: Held, (1) 
Plaintiff is not estopped by that  record from proving title to the land, or 
from showing its true boundaries, the copies having only the same force 
and effect as  the lost or destroyed deeds and records mould have had, if 
produced. 

3. Parol Evidence-Record-Harmless Error. 
Parol evidence of matters contained in a court record, when erron- 

eously excluded, is cured by the subsequent introduction of the record 
itself. 

4. Deeds and Conveyances-Boundaries-Annexed Plat-Evidence. 
\\'hen the length of a boundary line of land is not given in the con- 

veyance, but is given in an annexed plat, the jury may consider the 
distance as  specified in the plat in locating that line. 

5. Deeds and Conveyances-Boundaries-Evidence-Questions for Jury. 
I n  an action involving the title to  lands, when the controversy is 

dependent upon the true location of lands described in a certain grant, 
the jury are  not confined', necessarily, in their inquiry, to  the location 
of the lines of other tracts called for in the grant, which a re  not them- 
selves locpted. (Moore u. McClain, 141 K. C., 479, cited and approved.) 

6. Peadings-Conveyances-Description-Identity. 
When the description of the boundaries of the land in controversy, as  

set out in the complaint, corresponds with that given in a certain con- 
veyance or grant upon which the plaintiff's right of recovery is made to 
depend, and a witness has testified as to  the identity of a part  of the 
lands, there is some evidence to sustain the plaintiff's right to recover at 
least a part of the lands described in the complaint. 

ACTION tr ied before Peebles, J., a n d  a jury, a t  August  Term,  (328) 
1907, of BURKE. 

T h i s  action was brought  to  recover t h e  possession of o n e  thousand 
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acres of land, and damages for the detention. The real controversy is  as 
to the true location of the land described in a grant to Jacob Anthony. 
This grant was introduced by the plaintiffs to show title out of the State, 
and they claimed that by virtue of a deed of Margaret Erwin to their 
ancestors, H. C. Tate, and seven years adverse possession, they had 
acquired title to the land covered by the Anthony grant and the said deed. 
I t  is sufficient to set out only the issues and charge of the court, as the 
material facts not mentioned in the charge are stated in the opinion of 
the Court. 

1. Are the plaintiffs the owners of the land described in  the com- 
plaint, or any part thereof ? I f  so, what part ? Answer : Yes, the land 
covered by Anthony grant, beginning at  W. 0. marked T and P running 
west to black Q, thence south to 10 and back to beginning. 

2. Did the defendant Chas. Laxton wrongfully and unlawfully enter 
upon said land and commit a trespass thereon? Answer: Yes. 

(329) Did Richard Michaux wrongfully and unlawfully enter upon said 
land and commit a trespass thereon ? Answer : Yes. 

4. What damages, if any, are plaintiffs entitled to recover of said 
* Laxton? Answer: Five cents. 

5. What damages, if any, are plaintiffs entitled to recover of said 
Michaux ? Answer : Nothing. 

The court charged the jury as follows, to wit : 
"The plaintiffs in their complaint claim title to a large tract of land, 

about 1,000 acres, but they have not introduced any testimony tending 
to show title to any land except that embraced in the calls of the Jacob 
Anthony grant of 6 December, 1799. 

"The plaintiffs must recover, if a t  all, upon the strength of their own 
title. For the purpose of showing title out of the State they introduced 
a grant dated 6 December, 1799, to Jacob Anthony, and then a deed from 
Margaret Erwin to H. C. Tate, father of plaintiff, dated 1 January, 
1853, containing the same metes and bodnds as those of the Jacob 
Anthony grant, and they claim that under said deed they or their ances- 
tor entered into possession of said land and since then (he and they) 
have been in  the open and notorious possession of said land by known 
and visible metes and bounds, adversely to all the world. Before plaintiff 
can recover, they must satisfy you by the greater weight of the evidence 
of the following facts : 

''I. That they have located the Jacob Anthony grant, and that i t  is 
included in the lands described in the complaint. 

'(2. That they and those under whom they claim have been in the 
open, notorious adverse possession of the land embraced in  the Jacob 
Anthony grant for more than seven years next preceding the commence- 
ment of this action, under the deed from Margaret Erwin to H. C. Tate. 
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The possession of a part of the land embraced in  the Margaret Erwin 
deed would extend to the whole, in  the absence of evidence tending 
to show that some one else possesses any part  of said land (330) 
adversely to the plaintiffs, or their ancestor H. C. Tate. 

"It is admitted that the Anthony grant and the Margaret Erwin deed 

GRANT #2682 

cover the same land. I n  locating the land described in  said grant and 
deed, the natural boundaries called for must, when they can be 
ascertained and located to your satisfaction, control course and (331j  
distance. I f  plaintiffs have failed to satisfy you of the location 
of any of the natural boundaries called for in said grant or deed, then 
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you should answer the first issue No. I f  you are satisfied by the greater 
weight of the evidence that a t  figure 15 on the map, a white oak, was 
marked for a corner and, further, that said white oak is the white oak in 
the Perkins line called for in the grant and Margaret Erwin deed, said 
grant and said deed being silent as to the distance between the white oak 
called for and the beginning point, you can consider the distance between 
these two points as shown by the plat made a t  the time of the grant. If 
you find by the greater weight of the evidence that the beginning corner 
of the Jacob Anthony grant is a t  0 W 0, on the map, and that the calls 
of the grant go from there west to black 2 ;  thence S. to black 3 and to 
10;  thence west to 11 ; thence south to 12; thence east to 13; thence 
north to 14; thence west to 15; thence north to 0 W 0, you will answer 
the first issue Yes, the lands covered by the Anthony grant beginning 
a t  0 W 0, provided you further find that the plaintiffs were, or their 
ancestor K. C. Tate was, in the actual, open and notorious possession, 
for more than seven years next before this action was commenced, of 
any part  of said land. I t  is true, as claimed by defendants, that the 
calls, courses and distances laid down on a plat a t  the same tinie a grant 
is made can not control or vary the calls, courses and distances given in  
the grant, but where the grant is silent as to the distance between any 
two natural boundaries called for in the grant, and the distance is laid 
down on the plat, and you have located one of said natural boundaries, 
you can consider the distance given on the plat in  locating the other 
natural boundary called for, if i t  aids you in locating the other natural 
boundary. 

"The effect of the burnt or lost record proceeding is to estop plaintiffs 
from saying that the deeds or records established in the pro- 

(332) ceeding are not true copies of the lost or burnt deeds and records 
mentioned therein. These copies have the same force and effect 

as the lost or destroyed deeds and'records would have, were they not 
lost or destroyed. They do not estop or prevent the plaintiffs from show- 
ing, if they can, that they have a better title to any of the lands embraced 
in said lost deeds than Mrs. Michaux, and those claiming under her. 

"If you locate the beginning of the Anthony grant at  18, you will 
answer the first issue Yes, the lands embraced in  the Jacob Anthony 
grant beginning at  18 on the map. I f  you locate the beginning corner 
of the Jacob Anthony grant at 0 W 0, and you further find that plain- 
tiffs are the owners of the lands covered by the Jacob Anthony grant, 
then you should answer Yes to the issue, Did Charles Laxton enter 
upon said land and commit a trespass thereon? Said Laxton on oross- 
examination said that he had cut and carried away timber trees from 
said land. If you locate the beginning point of the Jacob Anthony 
grant at 18, then you should answer this issue No, because the land 
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Laxton said he cut timber trees on is not included in the Jacob Anthony 
grant, if its beginning corner is at 18." 

The court recapitulated the contentions of both sides, and at the con- 
clusion of the charge asked if there was anything else either side desired 
called to the attention of the jury, and both sides were silent. No excep- 
tion was made on the trial to the contentions of either side as given by 
the court, or to the failure of the court to give other contentions. 
I The defendants7 motion for a new trial was overruled, and judgment 
entered upon the verdict. Defendants appealed. 

S. J. Ervim for plaimtiff. 
. Avery & Erwin and J .  Frunk Wooten for defemdamt. . 

WALKEE, J., after stating the case: The plaintiffs, for the purpose 
of establishing the boundaries of the lalid claimed by them, introduced 
as a witness J. T. Perkins, who testified that there is a forked 
branch on the land of H. C. Tate (under whom plaintiffs claim), (333) 
and that he had heard the upper prong called Shingle Branch. The 
defendants objected to this testimony but i t  was admitted. One of the 
calls in the grant to Anthony and in the deed of Margaret Erwin to 
H. C. Tate was for Shingle Branch. What the witness said was some 
evidence of the true name of the branch. I n  Willis v. Qukby ,  31 N. H., 
485, similar testimony was held to be admissible, the Court saying: 
"The only knowledge men generally have of the names of others, is 
derived from the fact that they hear them so called. To have heard 
a man eo called on one occasion, may not be strong evidence, but i t  
seems to us competent." The Court, in U. S. v. Dodge, 1 Deady, 186 
(25 Fed. Cases, 879), held evidence that a house had been called by a 
certain name to be competent. So in 8. v. McAndrews, 15 R. I., 30, i t  
was said, that "witnesses to prove a name seldom know more than that 
the person, whose name is in question, answers to the name, or that 
others call him by i t  or speak of him as having it." To the same effect is 
Horry v. Glover, 10 S. C. Eq. (2 Hill), 393. The Court in that case 
says the effect of the testimony does not depend on the credit of the 
person who made the statement as to the name, but upon the credit of 
the witness who was examined; then the inference is drawn from that 
fact, that it cannot be conceived why the (slave) should have been 
called by the name, if i t  was not in fact his true name. I t  cannot be 
considered, says the Court, as hearsay. The other objections to the oral 
evidence were not well taken, and they require no special discussion. 

The defendants introduced the record of a proceeding brought by Mrs. 
Susan F. Michaux against H. C .  Tate and others under Code, see. 56 
(Revisal, sec. 328), to set up and establish certain deeds and conveyances 
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to her father John Jerkins, which had been destroyed by fire, the 
registry thereof having also been destroyed by fire when the court- 

(334) house was burned. The defendants insisted that the effect of this 
proceeding, in which a judgment in  her favor was entered, was 

to estop the plaintiffs from denying the location of the boundaries as  
ascertained and declared by the Court therein. I t  appears from the 
record of the proceeding that it was brought by Mrs. Michaux under 
Code, ch. 8, concerning "Burnt and Lost Records." We are unable to  
concur in that view. The statute expressly declares (sec. 56) that the 
proceeding shall have, "as to the persons notified, the effect of a deed 
for the (land) executed by the person possessed of the same, next before 
the petitioner." I t  was necessary to have the land surveyed to ascertain 
the boundaries as described in  the lost instrument, and the judgment 
in the proceeding can have o;ly the force and effect of the original 
conveyance if the latter had not been destroyed, but had itself been i n  
evidence. Waters v. Crabtree, 105 N.  C., 402. This is the legal effect 
of the proceeding by the very terms of the statute. The boundaries were 
not established under the Processioning Act. Parker v. Taylor, 133 
N.  C., 103, cited by the defendants' counsel has, therefore, no applica- 
tion to this case. 

The exclusion of the evidence of Charles Laxton as to the burning 
of Mrs. Michaux's papers, if erroneous, was harmless, as the defendants 
established the fact afterwards by introducing the record of the pro- 
ceedings between Mrs. Michaux, as plaintiff, and R. C. Tate and others, 
as defendants. 

The court properly instructed the jury that in determining the length 
of the line in the calls of the grant, as the length was not stated i n  
the grant but was given in the annexed plat, they might consider the 
distance as specified in the plat in locating that line. Cooper v. White,  
46 N.  C., 389; Redmond v. Mullenax, 113 N. C., 505; Higdon v. Rice, 
119 N. C., 623. 

The defendants' third prayer for instructions, that if the 
(335) plaintiffs had failed to satisfy the jury as to the location of 

the lines of other tracts called for in the Anthony grant, they 
should answer the first issue No, was properly refused. The true rule 
is stated in  Moore v. McClaia, 141 N. C., 479, citing Redrnond ?;. Stepp, 
100 N. C., 212, as follows: "If only course and distance are given 
and the beginning is found, the land will be run by course and distance. 
But when in addition to course and distance, natural objects, marked 
trees or lines of other tracts are called for, these when shown, will 
control course and distance and must be reached by a further extension 
or shortening of the line so as to reach such objects, trees or adjoining 
tracts. I f  none such can be found, then the course and distance must 
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be the guide in fixing the boundary. This is the correct view and has, in  
actions of ejectment and trespass, been so recognized. I t  would imposc 
upon those claiming, as in  this case, under old grants, a heavy burden 
to require them to find or make search for natural objects or very old 
lines, before they could make at  least a prima facie location of such 
grants." See also Harry v. Graham, 18 N.  C., 76, where the rule is 
also clearly stated by Rufin, C. J. 

The defendant contended that there was no evidence to show that the 
land granted to Anthony was any part of that described in the com- 
plaint. But we think there was some evidence of that fact. The cor- 
respondence between the boundaries as set forth in  the complaint and 
those of the Anthony grant, and the testimony of R. J. Halyburton, was 
some evidence that at  least a part of the land described in  the Anthony 
grant was included within the boundaries stated in the complaint. The 
witness Halyburton testified: "If the jury find 3 to be the N. W. corner 
of the Anthony grant, and run thence to 18, the Anthony grant 
would not cover any of the land in dispute, but if i t  is located, as claimed 
by the plaintiff, i t  would include fifty-six acres i n  dispute." 

The contentions of the parties as to the true location of the 
Anthony grant were clearly stated in  the charge to the jury, (336) 
and the law arising upon the evidence was correctly applied. 

The instructions, to which the defendants were entitled, were sub- 
stantially given by the court. After a careful consideration of the 
defendants' exceptions and of the numerous questions presented by them, 
we have been unable to discover any error in  the rulings and charge of 
the court. 

No error. 

Cited: 8tewart v. McCormick, 161 N. C., 627. 

JOHN HOLLER AND WIFE v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 9 December, 1908.) 

1. Issues Insufficient-Verdict-Judgment. 
It  is error for the trial judge to render a judgment upon a verdict on 

issues submitted by him, and so framed as not to support it. 

2. Telegraph Companies-Parties-Notice-Issues Insufficient--Judgment- 
Reationship. 

In a suit against a telegraph company by the wife for damages in neg- 
ligently transmitting and delivering a message announcing a death, sent 
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to the husband, upon the face of which she does not appear as a party in 
interest, it is necessary to a judgment for her that an issue be sub- 
mitted to, and found in her favor by, the jury, as to whether she is 
beneficially interested therein; and a finding that the relationship 
between the deceased and plaintiff was that of sister, is not sufficient, 
.as it shows no causal connection between the injury and the negligence 
complained of. 

CLARK, C. J., dissenting, argzcendo. 

ACTION tried before Councill, J., and a jury, at  February Term, 1908, 
of IREDELL. 

Action to recover damages for delay in delivering a telegram. I t  i s  
alleged in  the complaint that Mrs. Hattie Hastings died on 

(337) 1 January, 1907, at 8 o'clock p. m., and J. D. Rogers, a relative, 
at 6 o'clock a. m., on 2 January, 1907, requested the defendant's 

operator at  Huntersville, N. C., to send a message to John Holler and 
wife, who lived a t  Morrisville, N. C., notifying them of Mrs. Hastings' 
death, and paid the charges therefor. The operator was told that Mrs. 
Hastings was a sister of Mrs. Holler. He  wrote the message for Rogers 
and agreed to transmit it, but i t  was delivered a t  Morrisville too late 
for Mrs. Holler to reach Huntersville, or the place of burial, before 
the funeral, by reason of which she suffered mental anguish and is  ' 
entitled to recover damages therefor. The message, as written by the 
operator, was as follows : 

HUNTERSVILLE, N. C., 2 January, 1907. 
To John Holler, 

Care of Bob White, Morrisville, N. C. 
Hattie died at  8 o'clock last night. Bury this afternoon. 

J. D. R o a ~ z s .  

The defendant admitted that i t  had received and transmitted the mes- 
sage as above set forth, but denied the other allegations of the complaint. 
There was evidence tending to sustain the plaintiff's allegations. 

Issues were submitted to the jury, which, with the answers thereto, 
are as follows : 

1. Did the defendant negligently fail to transmit and deliver the 
telegram as alleged in  the complaint ? Answer : Yes. 

2. Did the sender of the telegram, Rogers, make known to the defend- 
ant at Huntersville a t  the time the telegram was filed for trahsmission 
the relationship existing between deceased, Hattie Hastings, and Maggie 
Holler ? Answer : Yes. 

3. I f  the said telegram had been delivered without delay, 
(338)  could and would the said Hattie Holler have attended the funeral 

of Hattie Hastings? Answer : Yes. 
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4. What damage, if any, is plaintiff, Maggie Holler, entitled to 
recover ? Answer : $500. 

Exceptions were taken to several of the court's rulings, but it is not 
necessary to state but one, which is the exception to the rendition of 
judgment for the plaintiff, Maggie Holler, upon the verdict. Defendant 
appealed. 

H. P. Grier and A. L. Starr for plaintiff. 
Armfield & Turner and Tillett & Guthvie for defendant. 

WALKER, J., after stating the case: Issues must be so framed that, , 

when answered, they will be sufficient to suppofi the judgment. "We 
are not inadvertent to the long line of decisions laying down the rule 
that the refusal of the court to submit an issue tendered by either party 
can not be reviewed by this Court unless exception is taken in apt time; 
nor do we wish to be understood as reversing or modifying it. That 
rule, when reasonably construed, does not conflict with the one herein 
laid down. What we now say is, that Code, see. 395, is mandatory, 
binding equally upon the court and upon counsel; that it is the duty of 
the judge, either of his own motion or at the suggestion of counsel, to 
submit such issues as are necessary to settle the material controversies 
arising in the pleadings, and that, in  the absence of such issues or admis- 
sions of record equivalent thereto, sufficient to reasonably justify, directly 
or by clear implication, the judgment rendered therein, this Court will 
remand the case for a new trial. Under this rule there mas error in  the 
rendition of the judgment, and a new trial is therefore ordered." Tucker 
v. Satterthwaite, 120 N.  C., 118. That case has since been approved. 
Straw v. Wilmington, 129 N.  C., 99 ; Hatcher v. Dabbs, 133 N. C., 239 ; 
Kelly v. Tractkfi Co., iba, 418. I n  Fallcner v. Pilcher, 137 N.  C., 
449, the rule was stated thus: "It may be conceded as a general (339) 
proposition that a party can not complain because a particular 
issue was not submitted to the jury unless he tendered it, but the rule 
is subject to this qualification, that the issues submitted must in  them- 
d v e s  be sufficient to dispose of the controversy and to enable the court 
to proceed to judgment, for in that respect the duty of the court to 
submit issues is mandatory." 

I t  follows that if the issues in  this case were not sufficcient to warrant 
the judgment which was rendered, there was error for which a new 
trial must be awarded. The judgment was rendered in favor of the 
feme plaintiff, Maggie Holler, alone, and the verdict, in  our opinion, did 
not authorize it. There is no finding that Mrs. Holler had any beneficial 
interest in the message which the law recognizes as sufficient to sustain 
an  action for damages when there has been negligence on the part of 
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the telegraph company in its transmission, which has caused the plaintiff 
mental anguish and consequent damage. I n  B e l m  v. Telegraph Corn- 
pany,  143 N.  C., 386, Brown,  J., for the Court, says: "The right of the 
sendee to recover of a telegraph company for error or negligence in  the 
transmission or delivery of a telegram is altogether denied in Great 
Britain. Playford v. Tel .  Co., L. R., 4 Q. B., 106. I I n  this country the 
English doctrine does not generally prevail. Here the weight of authority 
holds that the sendee may recover in  his own name such damage as he 
may have sustained by reason of negligence when the message was 
intended for his benefit, and it was apparent on the face of the message 
or the company had knowledge of it. 2 S. & R. Neg. (5 Ed.), see. 543; 
Joyce Elec. Law, see.. 1008; Frazier v. Tel .  Co., 67 L. R. A., 320." But 
we think this case is in principle not unlike Cranford v. Telegraph Co., 
138 N. C., 162, in  which we said: '(There can be no recovery of damages 
for delay in  transmission and delivery, where it does not, in  any way, ap- 

pear that the plaintiff was an intended beneficiary of the message. 
(340) We could not well hold otherwise without subjecting the defend- 

ant to liability for damages alleged to have been sustained by 
those who are strangers to its contracts, and to whom i t  owed no duty 
whatever. The mental anguish suffered by the feme plaintiff can not, 
under the facts and circumstances of this case, be traced to any wrong 
committed by the defendant. There is no causal connection between the 
breach of the duty owed by the defendant to N. P. Cranford and the 
anguish of his wife, which resulted from her failure to be present a t  the 
funeral of her grandchild, and for it, therefore, the law awards no com- 
pensation. I t  is not every one incidentally suffering a loss from the 
negligence of another who can maintain an action upon that ground. 
I t  has been said that there would be no bounds to litigation if the ill 
effects of the negligence of men may be followed down the chain of 
results to their final attenuated effect." An analogous doctrine is laid 
down in  Wil l iams  v. Telegraph Co., 136 N.  C., 82, i n  which it is said: 
"The principle uniformly sustained by the cases upon the subject, some 
of which we have cited, is that, unless the meaning or import of a mes- 
sage is either shown by its terms or is made known by information given 
to the agent receiving it in behalf of the company for transmission, no 
damage can be recovered for failure to correctly transmit and deliver i t  
beyond the price paid for the service." We may well add what is so 
well stated in  Squire v. Telegraph Co., 98 Mass., 237, t%at "a rule of 
damages which should embrace within its scope all the consequences 
which might be shown to have resulted from a failure or omission to 
perform a stipulated duty or service, would be a serious hindrance to 
the operations of commerce and to the transaction of the common busi- 
ness of life. The effect would be to impose a liability wholly dispro- 
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portionate to the nature of the act or service which a party has bound 
himself to perform, and to the compensation paid and received 
therefor.') (341'1 

\ z 

Let us apply these principles to the case in hand. The com- 
plaint alleges that the message was intended for John Holler and his 
wife, whereas the message, as sent, was addressed to John Holler alone, 
and, further, that the operator of the defendant was notified that Mrs. 
Hastings and Nrs. Holler were sisters. The defendant denies these 
allegations, except the allegation that the message was addressed to Johc 
Holler, and avers, in  this connection, that the message so addressed 
was the only one received and transmitted by it. These allegations and 
denials raised issuable facts, and there is no finding that, in a legal 
sense,' the message was sent to Mrs. Holler or for her benefit, or that 
she had any interest in  the message which entitles her to recover damages 
for mental anguish, alleged to have been caused by the negligence of the 
defendant. The mere fact that she was related to the deceased, even 
though she was her si&er, is not of itself sufficient to impose upon the 
company any legal duty or obligation to her. The nearness of the 
relation does not supply the missing link in  the chain of causation, for 
the defendant can not be said to have caused the alleged injury to her 
unless, by its contract, i t  was, in  law, obliged to prevent it, or omitted 
to perform some legal duty to her, which omission was the proximate 
cause of the injury. I f  any person who was related to the deceased 
can sue for damages, even if not mentioned in  the message, and without 
any showing that he is, in a legal sense, a beneficiary of the message, or 
one to whom the company owed a legal duty, a liability would be imposed 
"wholly disproportionate to the nature of the act or service" which the 
company has bound itself to perform, and the aggregate recovery might 
be almost unlimited; a principle which would lead to such a result can- 
not be sanctioned by law. Our case in this respect comes directly within 
the rule we approved in  Cranford v. Telegraph Co., supra. I n  that case 
it appeared that Mrs. Cranford was related to the deceased child, being 
her grandmother. We held that the relationship alone did not 
entitle Mrs. Cranford to sue for damages resulting from mental (342) 
anguish; and we so hold in  this case, that the verdict by which 
the jury find merely that the ferne plaintiff was related to Mrs. Hastings, 
being her sister, without also finding that she was the legal beneficiary 
of the message, is defective and no judgment for the plaintiff can be 
based thereon. 

The plaintiffs allege in the complaint that the defendant undertook 
to transmit and deliver the message addressed to John Holler, having 
knowledge that it was intended for the benefit of Holler and his wife, 
and also that Mrs. Hastings and Mrs. Holler were sisters. I t  is also 
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alleged that the message which was actually delivered too late (a t  about 
one o'clock p. m.) was the one addressed to John Holler. The allegation 
that the defendant undertook to transmit and deliver the message, 
addressed to John Holler, is admitted in  the answer, and the other 
allegations are denied. The charge of the court upon the first issue was 
confined to the transmission and delivery of the message addressed to 
John Holler, as will appear from the following instruction: 

"So on the first issue, to repeat, if you are satisfied by the greater 
weight of the evidence that the message, which has been offered in  
evidence, was delivered to the defendant's agent a t  Huntersville at  six 
o'clock, or about six o'clock, in the morning, and was not transmitted and 
delivered to the sendee, John Holler, until 12 :34, or about one o'clock, as 
you may find from the evidence, in  the afternoon of the same day, 
then the court charges you that the duration of the time which elapsed 
between the time when the message was delivered to John Holler, or 
to the person in whose care i t  was sent, would be unreasonable delay, 
and in  the absence of some explanation, it would be your duty to answer 
the issue Yes; otherwise answer the issue No. 

The first issue, by its very terms, relates to the transmission and 
delivery of the message, and not to any error in  wording it, and 

(343) the pleadings and case on appeal show that i t  was so understood 
by the parties and the court, and by the jury, if i t  be necessary 

to consider anything but the issues themselves and the answers thereto, 
in order to determine what the verdict is. 

I t  follows that there was error. The verdict must be set aside and 
a new trial awarded. 

New trial. 

CLARK, C. J., dissenting: A telegraph company, unlike the postoffice, 
does not transmit a paper-writing. There is no statute which requires 
a telegram to be written. No rule or custom of the company to require 
i t  is sh0w.n in this case, and if there had been the company waived it, 
for i t  accepted the oral message, without objection. 1fthe;e had been 
such rule, it must be shown that the sender had notice of it. Henhicks 
v. Tel. Co., 126 N. C., 311; Carland v. Tel. Co., 74 Am. St., 394. I n  
fact, a large proportion of telegrams have always been orally delivered 
to the company for transmission, and this proportion of oral messages 
has been greatly increased by the use of the telephone by which a large 
number of messages are now orally delivered to the company. Whether 
the message is written down by the sender or the company is immaterial, 
for such writing is merely evidence of what the message was, which the 
company received for transmission. ' The transmission itself is not by 
a decipherable by the eye, but by the ear only, and is  therefore 
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oral, as it were. 1 Joyce Elec., see. 10. The defendant did not transmit 
a written message. The message in  this case announced the death of 
feme plaintiff's sister and the time the burial would occur. The telegram 
was received by the defendant at  5 :30 a. m. and was not delivered, a few 
miles away, till 1 p. m. 

The evidence is, that Mr. Rogers went to defendant's office and 
directed the agent to send the message to "John Holler and wife," and 
the operator said: "I toil1 write it down and send i t  as sooa as I can 
qet the wires." 

The jury found on the issues submitted: 1. That the defend- (344) 
ant  negligently failed to deliver the telegram alleged in the com- 
plaint. 2. That the sender made known to the operator, a t  the time 
the telegram was given in to be sent, that the deceased and John Holler's - - 
wife were sisters. 3. That if the telegram had been delivered without 
'delay, the ferne plaintiff, Maggie, would have attended her sister's 
funeral. 4. That the feme plaintiff was entitled to recover $500. 

The general rule is, that messages of sickness or death need not dia- 
close the relationship of the parties, the nature of the message being 
notice to the company of the necessity for prompt delivery. 2 Joyce 
Electricity, see. 804, and many cases cited, among them, Lyne v. Tel.  
Co., 123 N.  C., 129; Skerrill v. Tel.  Co., 109 N.  C., 528; Laudie v. Tel. 
Co., 124 N.  C., 528; Mead'ows v. Tel.  Co., 132 N .  C., 40; Bright v. Tel.  
Co., 132 N.  C., 317; Hunter v. Tel. Co., 135 N.  C., 458. This Court has 
held that, i f - the  company desires to know the relationship, the duty is 
on i t  to inquire. 2 Joyce Elec., see. 805; Bennett v. %el. Co., 128 N.  C., 
103. But here the jury find as- a fact that the defendant was informed of 
the relationship, and therefore knew who was the beneficiary of the 
message, even if the operator had not been told to send the message to 
"John Holler and wife." 

Having received the message, orally, without demur, and taken the 
sender's money for the service, the defendant was bound to execute the 
contract. I t  was told that feme plaintiff was one of the sendees. For  
brevity, or by negligence, i t  failed to put her name in the telegram. I t  
knew, independently, the relationship, and therefore that feme plaintiff 
was the beneficiary of the contract. It negligently delayed 8Yi hours 
to get a death message a distance of 16 miles, with no relay point 
between. The message could have been conveyed by an ox cart in  less 
time. 

The evidence brings the case within Cranford v. Tel. Co., 138 
N. C., 162, for that holds that it is sufficient if there are facts (345) 
and circumstances to give the defendant :lotice that the plaintiff 
was either (1) the sendee, or (2)  that the message was sent for her 
benefit. Here there is direct evidence and finding by the jury of both 
facts. 251 
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The jury, having found that the company was notified that the feme 
plaintiff was sister to the deceased, knew that she was the beneficiary 
of the message (independently of the sender's direction to send to 
"John Holler and wife"), and hence Helms v. Tel.  Co., 143 N. C., 386, 
does not apply. 

I t  is impossible to see how the sender could do more than to tell the 
operator to send the message to John Holler and wife, giving notice 
that said wife was sister to the deceased; for how could the defendant 
have been more negligent than here, for the operator said, "I will write 
i t  down and send it," and then was negligent both by leaving out the 
words ('and wife" and, further, in not starting the telegram for 8% 
hours, for the distance being only 16 miles with no relay point, its actual 
transmission must have been instantaneous. The public are entitled to 
better treatment than the defendant gave this plaintiff, and the law 
ought to see that they get it. 

Cited: Thornason v. H a c h e y ,  159 N .  C., 302. 

- L. A. HAUSER v. W. S. MORRISON. 

(Filed 9 December, 1908.) 

In this appeal from the confirmation by the lower court of the report of 
the referee, the Supreme Court finds no error, and affirms the judgment. 

ACTION heard by Perpaon,  J., on exceptions to report of referee, at  
March Term, 1908, of WILEES. 

The*exceptions of defendant were overruled, the report confirmed, and 
judgment rendered for plaintiff. Defendant excepted and 

(346) appealed. 

W. W.  Barber, 0. C. Dancy and Finley & Hendren for plaintif.  
Frank D. H~clce t t  for defendant. 

PER CURIAM: I n  a former suit between these parties, i t  appeared 
tha t  plaintiff had instituted summary proceedings i n  ejectment before 
a justice of the peace, claiming that defendant occupied the land in 
controversy as plaintiff's tenant, and that the right of removal by this 
method had arisen by reason of default on part of defendant. On 
appeal to this Court, the plaintiff's proceedings were dismissed on the 
ground that the contract relation between these parties was not that of 
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landlord and tenant simply, but that the facts established further the 
relationship of vendor and vendee, requiring the adjustment of equities 
between them. See Hauser v. Xorriso.n. 146 N. C.. 248. On the entrv 
of this judgment, the plaintiff instituted the present action to recover 
balance due on the purchase price of the property, and have same 
declared a lien on the premises in  accordance with the contract relation 
indicated between them in the former suit. Defendant answered, admit- 
ting the relationship, and claiming to have made much larger payments 
than were stated by plaintiff. The cause was thereupon referred by con- 
sent to J. F. Hendren, Esq. He  proceeded, upon due notice, to take the 
testimony offered, and made his report containing his findings of fact 
and conclusions of law thereon. On exceptions filed, this report was 
confirmed by the Superior C a r t  judge, and judgment entered for plain- 
tiff, from which defendant appealed to this Court. 

The evidence, which is set out in full, shows that every claim made 
by defendant has been heard and duly considered, and, after carefuI 
examination, we find no error in  the report or proceedings to defendant's 
prejudice, and are of opinion that the judgment entered below should 

+ 

be i n  all things 
Affirmed. 

(Filed 9 December, 1908.) 

1. Deeds and Conveyances-Controlling Calls. 
A definite call in a deed or grant for a corner or line of an adjoining 

tract of land, which is known and established, will control the course 
and distance, unless it is made to appear that, with a view' of making 
the deed, and by physical survey, a different corner was established, 
or a different line was actually run and marked, and the instrument was 
executed by the grantor with the intent, at the time, to convey the land 
according to this actual survey. 

2. Same-Misleading Instructions. 
Where the right of the parties depended on the correct location of a 

grant to J. W., and this grant for its beginning corner called for a W. 0. 
and gum, the beginning corner of grant to Benjamin Johnston, and there 
was evidence on the part of defendant tending to fix this corner of the 
Johnston grant at "A," it was reversible error to charge the jury that 
"they should locate the grant to Benjamin Johnston, if they could, and 
use the evidence thereon to aid them in locating the James Welborn 
grant." For if the corner of the Johnston grant, called for as the begin- 
ning course of the Welborn grant, was fixed and established its correct 
location, on the facts presented, ~ ~ o u l d  fix and control the location of the 
Beginning corner of the Welborn grant, and the jury should have been so 
instructed. 
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ACTION tried before Fergusom, J., and a jury, at  March Term, 1908, 
of WILKES. 

Plaintiff showed title having its origin in a grant of 600 acres from 
the State to James Welborn, bearing date 14 November, 1808. Defend- 
ant, under a grant, conveying the land in  controversy to E. M. Welborn, 
bearing date 12 October, 1890; and the matters at  issue were made to 
depend, chiefly, on the proper location of the 600-acre grant to Janies 
Welborn. The plaintiff claimed, and offered evidence tending to show, 
that the correct location of this older grant was as indicated on the plat 

by the figures 1, 2, 3, 4, then east to 5, and then around, according 
(348) to the course and calls of the grant, to 7, etc. The defendant . 

claimed that the correct location began a t  A, and as indicated in  
the plat by the letters A, B, C, D, and then east to E, and so around 
the course and calls to F and G, etc. The locus in quo  was between the 
lines 4 and 5, and the lines D and E, so that if plaintiff's claim was 
established, the James Welborn grant, having its northern line at  this 
point from 4 to 5, would include the locus im  quo,  and the plaintiff 
would prevail. The portion of the plat considered necessary to an under- 
standing of the case, is hereto annexed, showing also the location of 
a grant to Benjamin Johnston, bearing date 1779, called for and referred 
to in the James Welborn grant, and indicated in the map, according to 

plaintiff's contentions, by the letters A, B, C, 4. 
(349) 1. Location of James Welborn 600-acre grant, 14 November, 
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1808, as claimed by plaintiff, beginning at  1, white oak and gum, 
runs to 2, then to 3, then to 4, then east to 5, and, if correct, includes 
the locus in, quo. 

3. Location of James Welborn grant, as claimed by defendant, A, B, C, 
D, then east to E, and, if correct, excludes locus in quo, making defend- 
ant's grant good. 

3. Location of Benjamin Johnston grant, as claimed by defendant, 
A, B, C, 4. 

On issues submitted there was verdict for plaintiff, judgment on ver- 
dict, and defendant excepted and appealed. 

R. 2. Linmey and L. M. Lyon for plaintiff. 
Finley & Hendlron, and: Manly & Hendren for defendant. 

HOKE, J., after stating the case : We have given this case most ctareful 
consideration, and are of opinion that there should be a new trial of the 
issues. The decisions of this Court are to the effect that when there is 
a definite call in a grant or deed for a corner or line of another tract of 
land, which is known and established, such call will control the course 
and distance. Whitaker v. Cover, 140 N. C., 280; Dickson v.  Wilson, 
82 N.  C., 487; Corn v. McGrary, 48 N.  C., 496. This is certainly true 
unless i t  is made to appear that, with a view of making the deed, and 
by physical survey, a different corner was established, or a different line 
was actually run and marked, and the instrument was executed by the 
grantor with the intent, at  the time, to convey the land according to 
this actual survey. Elliott v. Jefferson, 133 N.  C., 207; Baxter v.  Wilson, 
95 N.  (2.) 137. 

And we are of opinion that defendant has not had the benefit of this 
principle in  the trial of the cause, and that reversible error, in  this 
respect, was committed to his prejudice. As heretofore stated, the plain- 
tiff derived title from the 600-acre grant to James Welborn, and his 
right to recover was made to depend largely on its correct location. 
The calls of this grant, relevant to the exception we are now 
considering, are as follows : (350) 

"In consideration of money paid into our treasury by James 
Welborn, we hereby give and grant to him a tract of land containing 
600 acres, beginning on the corner of a tract of land he bought of Ben. 
Johnston, a gum and white oak on the bank of the creek, runs south 
with said line 100 poles to a W. O., then east with said line 160 poles 
to a pine and B. O., thence N. 46 poles to four oaks and a pine, Ben. 
Johnston's corner, thence S. 29 to," etc. 

I t  seems to have been admitted on the trial, and was assumed in the 
charge of the court, that this land "he bought of Ben. Johnston," 
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referred to a tract of land granted to one Benjamin Johnston in  1'785, 
and coincided with i t  in  description set forth in  that grant, as follows: 

"Beginning at  a W. 0. and gum on the east side of the creek below 
the falls, runs thence east 160 poles to a Spanish oak and gum, thence 
S. 100 poles to a pine and B. 0. on a ridge, near Suirlook's path, thence 
W. 160 poles to a white oak on the hillside, thence N. 100 poles, crossing 
the creek, and including the falls as by the plat hereunto annexed doth 
appear.)) 

Here is a definite call of a corner of the Benjamin Johnston grant 
as the beginning corner of the Welborn grant, under which plaintiff 
claims, and an examination and comparison of the two descriptions give 
indication that this latter grant also calls for at least two of the lines of 
the Johnston grant, and all, or a portion, of a third line; and there was 
evidence offered on the part of the defendant tending to fk the corner 
of the, Johnston grant, which was called for as the beginning corner 
of the Welborn 600-acre grant, a t  the point on the map indicated by the 
letter A, some 35 poles south and several poles west of the beginning 
corner, as claimed by plaintiff and established by the verdict. 

I n  charging the jury on this question, the .court told them: 
(351) "It i s  competent for you to take into consideration the boundary 

of the grant to Ben. Johnston, the tract called for in  the grant 
to James Welborn, and, if you can do so from the evidence, locate the 
Ben. Johnston grant, and use to assist you in locating the true line and 
corners of the James Welborn 600-acre grant, the evidence which you 
get in regard to the location of the Ben. Johnston grant." So fa r  as we 
discover, this is all the effect given in the charge to the calfs and loca- 
tion of the Benjamin Johnston grant, whereas, the beginning corner of 
the plaintiff's grant, being definitely described as "a corner of the Ben- 
jamin Johnston grant, a gum and white oak on the bank of the creek," 
coinciding with the Johnston grant in  two, at  least, of the lines of that 
grant and perhaps more, a correct application of the authorities cited 
requires that the jury should have been told that, if the corner and 
lines of the Johnston grant, called for in plaintiff's grant, were located 
and established, they would control the location of plaintiff's grant to 
that extent, and the issues between them should be considered and deter- 
mined on that principle. This, we think, was not merely an  omission 
waived by failure to make a specific request for instructions, but, on 
the facts presented, i t  was, i n  effect, a direction to the jury to locate 
the Johnston grant if they could, and use it, or the evidence bearing on 
it, to assist them in determining the true location of plaintiff's grant; 
and the jury were thus improperly given the impression that this was all 
the effect they were required to give the location or the evidence bearing 
upon it. I t  may be that, if the beginning corner of plaintiff's grant 
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should be fixed. as defendant contends', the correct location of the subse- 
quent courses and calls of the plaintiff's grant would place the boundary 
so as to include the locus in quo. There is certainly evidence i n  the 
record tending to support such a position, but the location of the begin- 
ning corner is directly relevant to the inquiry, and so much so that we 
think the defendant is entitled to have the auestion of location 
submitted to the jury with a correct charge concerning it. (362) 

The decision of this Court in  Moore v. AlcCluin, 141 N.  C., 
473, in no way conflicts with the disposition we make of the present 
appeal. That case dealt chiefly with the proper methods and burden 
imposed upon the claimant in the location of a deed containing descrip- 
tions both by course and distance, and also by call for natural objects, 
and on that question i t  was held as follows: 

"2. When, in  addition to course and distance, natural objects, marked 
trees or lines or other tracts are called for, i n  a grant or deed, these, 
when shown, will control course and distance, but the duty is not imposed. 
upon those claiming under such a grant or deed to locate, or make 
reasonable search for, the natural objects before they can rely upon the 
calls for course and distance." 

And on the question discussed here, to wit, the effect of the location 
of natural objects, and the lines of other tracts, when properly estab- 
lished, the opinion quotes with approval from that of Smith ,  C. J., in  
Redmond v. Stepp, 100 N. C., 217, as follows: 

"If only course and distance are given, and the beginning is found, 
the line will run by course and distance. But when, in  addition to 
course and distance, natural objects, marked trees or lines of other tracts 
are called for, these, when shown, will control course and distance, and 
must be reached by a further extension, or shortening of the line, so 
as to reach such objects, trees, or adjoining tracts. I f  none such can be 
found, then the course and distance must be the guide in fixing the 
boundary." 

For  the error indicated, the defendant is entitled to a 
New trial. 

Cited: Lance v. Rumbough, 150 N. C., 25; Bowen v. Lumber Co., 153 
N.  C., 369; Waters v. h m b e r  Co., 154 N .  C., 235; Lumber Co. v. Bern- 
hardt, 162 N. C., 465; Lumber Co. v. Lumber Co., 169 N.  C., 89; Power 
Co. v. 8uvage, 170 N.  C., 268. 
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(353) 
W. R. COOPER AND WIFE V. W. H. ROWLAND ET AL. 

(Filed 9 ~ecembdr, 1908.) 

Appeal and Error-Evidence-Nonsuit-Trial-Per Curiam N o t  t o  Prejudice 
Rights. 

In this case, the court held that there was sufficient evidence to go to 
the jury, and that a judgment as of nonsuit, upon the evidence should not 
have been allowed. The evidence was not discussed, as such might 
prejudice one or the other of the parties to the litigation upon the new 
trial granted. 

ACTION tried before Webb, J., and a jury, a t  ,March Term, 1908, of 
DURHAM. Plaintiff appealed. 

Manning & Foushee for plaintiff. 
, Guthrie & Guthrie for defewdants. 

PER CURIAM: On 20 September, 1892, W. H. Rowland and his wife, 
Virginia C. Rowland, executed a deed of trust on a certain lot in  Dur- 
ham belonging to W. H. Rowland, to secure the debts owing by him, and 
therein described. Afterwards the Morehead Banking Company recov- 
ered a judgment against W. R. Cooper and W. H. Rowland for $4,000, 
which was reduced by payment to about $3,000. The judgment was duly 
docketed and constituted a lien upon the real estate of the defendants. 
Mrs. Rowland became the owner of the debt secured by the deed of trust, 
and Mrs. Nannie E. Cooper, wife of W. R. Cooper, became the owner of 
the said judgment. 

This action was brought by W. R. Cooper and wife against W. H. Row- 
land and wife to declare Mrs. Rowland a trustee of the lot conveyed by 
the deed of trust, for the benefit of Mrs. Cooper, to the extent that the 
latter had advanced money to buy the judgment of the bank against 
Cooper & Rowland, Mrs. Rowland having purchased the said lot at  a sale 

thereof under the power contained in  the deed of trust, which 
(354) sale the plaintiffs allege was made at  the request of the defend- 

ants and is invalid as against the plaintiff, Mrs. Cooper, by 
reason of the manner i n  which i t  was advertised and conducted. The 
plaintiffs also prayed for a resale of the lot by a commissioner of the 
court. Mrs. Rowland died pending the action, and her heirs were made 
parties. 

After hearing the evidence, the court, on motion of the defendants' 
counsel, dismissed the action under the statute, and the plaintiffs ap- 
pealed. 

I t  would be useless for us to state the evidence in the case and discuss 
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VINEGAR Co. v. HAWN. 

i t  with regard to its legal bearing upon the issues made by the plead- 
ings, as such a course might prejudice one or the other of the parties 
at the next trial. W e  have examined the case carefully, and our opin- 
ion is  that  there was sufficient evidence to carry the case to the jury, 
and the court therefore erred in ordering a nonsuit. I t  is  best that  we 
defer any  further consideration of the case until the jury have passed 
upon it under proper instructions from the court, that  is, if i t  should 
again come before us. 

New trial. 

E. S. SHELBY VINEGAR CO. v. C. L. HAWN & SON 

(Filed 9 December, 1908.) 

1. Spirituous Liquors-Sale in Prohibited Territory-Action Upon Contract- 
Doctrine, In Pari Delicto. 

An action on account of sale of cider brought by the successor in busi- 
ness of the vendor firm, cannot be maintained when it is established that 
the cider sold was intoxicating, that this was known to the partie? aud 
prohibited by law. Under the doctrine of in p a ~ i  delicto, the parties are 
left in statu quo. 

2, Spirituous Liquors-Sale in Prohibited Territory-License-Evidence. 
When there is evidence that cider sold was intoxicating, the sale of 

which was prohibited by law, it may be shown as an admission, or 
quasi admission of plaintiff, that it took out United States license to sell 
intoxicating liquors. 

3. Spirituous Liquors-Sale and Contract in Prohibited Territory-Interstate 
Shipment. 

A contract of sale of spirituous liquors, made in this State, to be deliv- 
ered in prohibited territory here, is illegal, and cannot be enforced though 
shipped from another State. 

4. Same-Issues-Instructions. 
Upon proper pleading and evidence, it was not error for the lower 

court to instruct the jury, that whether the contract of sale of spirituous 
liquors was made here in prohibited territory, and whether by its terms 
the delivery was made here, were issues of fact, in an action on con- 
tract of sale of such liquors shipped here from another State. 

WALKER and COSNOR, JJ., dissenting. 

ACTION tried before Ferguson, J., and' a jury, a t  February Term, 
1908. Plaintiff appealed. 

W. A. Self and A. A. Whitener for plaintif. 
Hufham & Whitener for defendant. 

259 



I N  T H E  SUPREME COURT. [I49 

CLARK, C. J. This is an action on an account for sale of cider. It 
is found by the jury that the plaintiff's predecessor, or assignor, con- 
tracted in  Hickory, N. C., for the sale of cider to be delivered in that 

town, that the cider sold was intoxicating, and that plaintiff's 
(356) predecessor knew that the sale of intoxicating liquor was pro- 

hibited in Hickory by the laws of the State at  the time of such 
contract of sale, and of the delivery. The court, upon these findings 
entered judgment against plaintiff for costs, on the ground that "the 
plaintiff cannot maintain an action for goods, the sale of which was 
prohibited by the laws of the State." The plaintiff excepted to the 
judgment, also to the admission in evidence of the plaintiff having 
United States license to sell intoxicating liquor. 

The plaintiff's predecessor, or assignor, was engaged in  the business of 
selling this cider. There was evidence that i t  was intoxicating. It 
was competent to show, as an admission, or quasi admission by the plain- 
tiff, that the cider was intoxicating, that i t  took out United States 
license to sell intoxicating liquors. This has been fully discussed and 
decided in  S. v. Dowdy, 145 N. C., 432. 

The exception to the charge upon the fourth issue is without merit. 
The court simply instructed the jury that i t  was an issue of fact to be 
decided by them, whether the contract of sale was made in Hickory, and 
whether by its terms, delivery was to be made in  that town. The jury 
found that the contract was made in Hickory, that i t  mas agreed that tha 
delivery was to be made there, and that delivery was in  fact made there. 
This made the transaction illegal. S. v. Johmton,  139 N.  C., 640; 
S.  v. Herring, 145 N .  C., 418. This is not a case where a drummer here 
took an order for liquor to be shipped in  from another State, as was 
alleged in  8. ?;. Hanner, 143 N.  C., 632. 

There is no prayer for instruction raising that point, but, if there 
was, the contract being made in Hickory to deliver there would make 
this an illegal contract, and the courts will not lend their aid to collect 
a n  account based on such contract. I f  the liquor was shipped in from 
another State, that was simply the method the plaintiff took to procure 

it for his purposes. The delivery to defendant was agreed to be 
(357) made in  Hickory, and was so made. The plaintiff cannot violate 

the law by an illegal contract and then ask the courts to help i t  
to enforce such contract. 

When, as here, the parties are in pari delido, the courts will help 
neither. I f  the money has been paid, it cannot be recovered back un- 
less the statute SO provides (as in regard to usury, Revisal, 1951), and 
if not paid, the courts will not aid collection. I t  will leave the *artier; 
to their own devices. Xing v. Winants, 71 N. C., 469; Gri f in  v. Kasty, 
94 N. C., 438; Basket v. Moss, 115 N.  C., 448; McNeiZl v. R. R., 135 
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N. C., 733; Oscanyan v. A r m  Co., 103 U.  S., 261 (which says, "Even 
if the invalidity of the contract be not specially pleaded") ; Ewrdl c. 
Daggs, 108 U. S., 146. 

The  law will not lend i ts  aid where the contract "appears to have 
been entered into by both the contracting parties for the express puipose 
of carrying into effect that  which i s  prohibited by law." Broom's Legal 
Maxims, 108. The Oklahoma court neatly sums up the doctrine thus:  
"The principle to be extracted from all the cases 6, that the law will 
n o t  lend its support to a claim founded upon its violatio"il.." Rel ly  v. 
C o u ~ t e r ,  1 Okla., 277. 

N o  error. 

WALKER and CONNOR, JJ., dissenting. 

Cited: Smith v. Alphim, 150 N. C., 426; Liquor Co. v. Johnson, IS1 
N.  C., 76; Pfeifer v. Israel, ib., 410, 423; Smith v. Express Co., 166 
N. C., 158; S. v. Cardwell, ib., 317; S. v. Bailey, 168 N. C., 171. 

MRS. M. E. FORTUNE v. HAL. HUNT ET AL. 

(Filed 9 December, 1908.) 

1. Deeds and Conveyances-Delivery to Third Party-Conditional Delivery- 
Presumption-Evidence-Rebuttal. 

The execution and delivery of a deed by the maker to a third person 
must be, accompanied by unqualified instruction to deliver, to make such 
delivery effectual; and when the testimony of the subscribing and only 
witness tends but to show that the maker signed the deed, and gave it 
to a third person with instruction to deliver it to the proper person if 
he never called for it, and that it was not delivered to the grantee in the 
lifetime of the maker, the presumption of delivery from the unexplained 
possession of the grantee and its registration is rebutted. 

2. Deeds and Conveyances-Delivery to Third Party-Conditional Delivery- 
Death-Revocation. 

When the maker of a deed gives it to a third person to deliver, but 
qualifies his instructions so as to retain control over it, and dies while 
this condition exists, in law his death revokes the authority thus given; 
otherwise, when the delivery is complete in grantor's lifetime, for then 
i t  relates back to the time of its delivery to the third person. 

I 

3. Deeds and Conveyances-Delivery Essential-Intent. 
The actual delivery is essential in law to the validity of a deed, and in 

its absence the intention of the grantor will not be considered. 
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4. Deeds and Conveyances-Delivered to Third Party-Presumptive Delivery 
-Evidence-Burden of Proof-Verdict Directing-Questions for Jury. 

The presumption is that a deed duly proven was executed and delivered 
at the time it bears date. The burden of proof is upon the party seeking 
to attack its validity to show the contrary. Therefore, the court erred 
in directing a verdict, but should have submitted the issue to the jury 
with appropriate instruction. 

PARTITION PROCEEDINGS, tried by Ward ,  J., and a jury, at  April Term, 
1908, of RUTHERFORD, upon issues joined in  the pleadings before the 
clerk. 

The plaintiff claimed under a deed alleged to have been executed and 
delivered to William Hunt, Sr., and introduced evidence to estab- 

(359) lish her contention. The defendant introduced no evidence. 
Under the direction of the court the jury found for plaintiff. 

From the judgment rendered the defendants appealed, assigning three 
errors. 

Gallert & Carson for defendants. 
P la in t i f  not represented in this Court. 

BROWN, J. I t  is stated in the brief of the learned counsel for defend- 
ants, that if his Honor was correct in holding that, upon the entire 
evidence in any view of it, there was no delivery of the deed of 21 Sep- 
tember, 1870, from William Hunt, Sr., and wife to Elizabeth Hunt, then 
the judgment of the Superior Court should be affirmed. We think his 
Honor did err in directing a verdict upon that issue. 

The deed in question was signed by William Hunt, Sr., on 21 Sep- 
tember, 1870, who died three or four days thereafter. I t  was probated 
1 January, 1891, and registered in August, 1906. The witnesses to the 
deed are J. T. Mode and his father, W. Cr. Mode, who is dead. 

The facts as testified to by the witness to the deed, J .  T. Mode, are, 
that the deed was signed by William Hunt, Sr., three or four days before 
his death, that it was not delivered, although some of the children were 
present. William Hunt, Sr., signed the deed, and the witness further 
testifies, "and after he had done so he told my father to take it up and 
keep it, and if he never called for it, to deliver i t  to the proper person; 
my father carried i t  home, and filed it away at his own house; it was 
not turned over to any of the grantees in  the' lifetime of William Hunt, 
Sr.;  I saw i t  in my father's possession; do not know how defendants 
came in possession of it. Mrs. Elizabeth Hunt  was there when the deed 
was signed; W. W. Hunt, Sr., signed several deeds at the same time, and 
he said to my father, W. G. Mode, to take the deeds, and if he did not 
call for them for him to deliver them to the proper parties";, 
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J. M. Mode also testified that the deed was in the possession of (360) 
his father, W. G. Mode, after William Hunt, Sr.'s, death. 

We concede that when the maker of a deed delivers i t  to some third 
party for the grantee, .parting with the possession of it, without any 
condition or any direction to hold i t  for him, and without in  some way 
reserving the right to repossess it, the delivery is complete and the title 
passes a t  once, although the grantee may be ignorant of the facts, and no 
subsequent act of the grantor or any one else can defeat the effect of 
such delivery. Phil l ips  v. Houston, 50 N. C., 302; Robbins v. Rmcoe,  
120 N. C., 79. 

The above cases and the others cited by the learned counsel for de- 
fendants sustain that proposition. 

But i n  the case under consideration there is no acknowledgment of 
execution by the grantor. The execution is proven by the witness to 
the deed after the grantor's death, and that witness testifies now to facts 
which completely rebut any presumption of delivery. I f  the facts 
testified to by the witness be true, the grantor retained controI of his 
deed and had the right to repossess himself of i t  at  any time. There 
was never a delivery to the grantee, nor to any one for her during the 
grantor's life. Baldwin  v. ilfaultsby, 27 N. C., 505. 

We differ with the learned counsel for defendants that the intention 
of William Hunt, Sr., is in any way involved. The delivery of a deed, 
a transmutatioh of the possession, is an essential ceremony to the cbm- 
plete execution of it, and if William Hunt, Sr., had delivered the paper- 
writing to W. G. Node with an unqualified instruction that it should 
be delivered to the grantee after the death of the grantor i t  would have 
been a good deed from the time of delivery to the witness. 

But  the grantor did not deliver the paper with such unqualified direc- 
tion. H e  retained control of i t  and the parol authority, given 
to W. G. Mode, was in law revoked by the death of Hunt. (361) 

I t  is contended that although there was no actual delivery or 
parting with the control of the paper, yet i t  was operative as a deed if 
the grantor intended i t  should be good as such. 

This position is inconsistent with the very definition of a deed, which 
is a writing sealed and delivered. The intention of the grantor will not 
take the place of actual delivery, which is essential in  law to the validity 
of a deed. As said in  Baldwin v. Maultsby, supra, "such an intention , 
cannot overthrow the  la^." 

I t  is set forth in  the text-books and adjudicated cases generally, that 
where the grantor executes a deed and places i t  in the hands of a third 
person with instructions to have i t  delivered and recorded in  case of the 
grantor's death, but to retain it subject to the grantor's control until his 
death, and the bailee held the deed until after the grantor's death and 
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then delivered it, there is no valid delivery. Raldwin v. Maultsby, 
supra; 2 Jones Real Property, sec. 1312 ; 1 Devlin on Deeds, sec. 279 ; 
Brown v. Brown, 66 Me., 316 ;̂  8hzcrtlef v. Francis, 118 Mass. ; Jones 
v. Jones, 6 Conn., 111; Lung v. Smith,  37 W .  Va., 725. So long as a 
deed is within the control and subject to the authority of the grantor 
there is no delivery, without which there can be no deed. But where the 
delivery to the third party is complete during the grantor's life and the 
instrument passes beyond the grantor's control by his act, but the time 
the instrument is to take effect is postponed until the grantor's death, 
and when he dies the third party delivers the deed to the grantee, i t  is 
a valid delivery, and the title passes with it. 1 Devlin, see. 279, and 
cases cited. The delivery then relates back to the time when the grantor 
delivered i t  to the third party. 

We think, however, that his Honor erred in directing the jury to an- 
swer the first issue, No. After instructing them upon the law bearing 

upon the issue, the court might well have instructed the jury 
(362) that if they found the facts to be as testified to by the witness 

Mode, there was no delivery of the deed, and that they should 
answer first issue, No. The defendants had the right to have the jury 
pass on the credibility of such witness who was introduced by plaintiff. 

The value and weight to be given to this testimony is peculiarly with- 
i n  the jury's province. His Honor should have told the jury that the 
law'presumes that this deed, proved, registered and offered in  evidence 
by the defendants, claiming under it, was executed and delivered at  the 
time it bears date, unless the contrary be shown, and that the burden to 
show it rests upon this plaintiff. Meadows v. Cozart, 76 N.  C., 450; 
Kendrick v .  Dellinger, 117 N. C., 492; LyerZy v. Wheeler, 34 N.  C., 291. 
Whenever the rules of evidence give to testimony the artificial weight 
of a presumption, the question whether such presumption is rebutted by 
par01 evidence, introduced for the purpose, must go to the jury, unless 
the  truth of such rebutting testimony is admitted. Vaughan v. Parker, 
112 N. C., 96; Kemdriclc v. Dellinger, supra. 

I f  the facts testified to by the witnesses, as set out in the record, be 
true, then the presumption that the deed was delivered is rebutted, but 
his Honor had no right to pass on the credibility of their testimony. 

For  such error there must be a 
New trial. 

Cited: Gaylord v. Gaylord, 150 N. C., 233; Weaver v. Weaver, 159 
N. C., 22; Buchanm v. Clark, 164 N.  C., 63, 66; Hz~ddleston v. Hardy, 
ib., 214; Foy v. Stephem, 168 N.  C., 442; Lynch v. Johnson, 171 N. C., 
614, 620, 626; Rogers v. Jones, 172 N.  C., 158. 
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NANCY J. CHATHAM ET AL. r. L. W. LANSFORD. 
(363) 

(Filed 9 December, 1908.) 

1. Deeds and Conveyances-Grantor in Possession-Subsequent Deed- 
Adverse Possession. 

A grantor in a deed may afterwards acquire title to the land therein 
conveyed by purchase or adverse possession, good against his grantee 
and those claiming under him. 

2. Deeds and Conveyances-Grantor in Possession-Subsequent Deed-Color 
of Title-Adverse Possession. 

When a grantor of a deed remaining in possession subsequently pur- 
chases from another the land described therein, and takes a deed therefor 
to himself, the second deed is color of title which open, notorious, con- 
tinuous adverse possession may ripen into a perfect title against all per- 
sons not under disability. 

3. Same-Entry and Ouster-Estoppel-Adverse Possession. 
Every entry on land is presumed to be under such title as the party 

thus in possession holds; and when a grantor in a warranty deed remains 
in possession of lands, afterwards purchases the same from a third 
person, takes deed therefor to himself, and claims the right of possession 
thereunder, the fact of his thus taking the deed amounts to an entry and 
ouster, and he is not estopped from asserting title by adverse possession 
because of the covenant of warranty in his deed. 

EJECTMENT, tried before Ferguson, J., and a jury, at  May Special 
Term, 1908, of WILKES. 

At the close of the testimony, upon an intimation from the judge as 
to how he would charge the jury upon, a matter vital to the plaintiff's 
cause of action, they submitted to a nonsuit and appealed. The facts 
are stated in  the opinion of the Court. 

0. C. Dancy,  R. 2. Linney and J .  B. Connelly for plaintiffs. 
W.  W.  Barber and Filtley & Herwlren for defendant. 

BROWN, J. The plaintiffs claim under a deed from Noah Brown to 
Clarey Bicknell, dated 5 February, 1869, and by descent from her. The 
defendant claims under a deed executed by Larkin J. Bicknell 
to Noah Brown, dated 16 July, 1870. There is evidence tending (364) 
to prove that Noah Brown went into possession of the land in 
controversy in  1870, under his deed from Larkin J. Bicknell, and re- 
mained in  possession up to the time of his death, about 1886; that his 
widow then continued in  possession, under the will of Noah Brown, de- 
vising to her a life estate, or an  estate during her widowhood, up to the 
time of her death, 'some few years ago ; that Lindsay Jarvis, administra- 
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tor c. t. a. of Noah Brown, went into possession upon the death of the 
widow and remained in  possession until he sold i t  as administrator to the 
defendant, who has been in actual possession ever since, claiming i t  as 
his property. 

At the close of the testimony, his Honor stated that.he would charge 
the jury that if they should find from the evidence that in  1870 Noah 
Brown took a deed of conveyance from Larkin J. Bicknell, and on 
receipt of the deed went into possession of the lands under the deed, and ' 
remained in  possession until the time of his death ; and further find that 
Noah Brown by his will devised the lands to his widow during her 
widowhood, and she remained in possession under the will until her 
death, and after her death Lindsay Jarvis, as administrator with the 
will annexed, took charge and possession of the land, and sold it to the 
defendant, and the defendant has been in  possession to the commence- 
ment of this action, he would instruct the jury to answer the first issue, 
No. 

Upon this intimation from the court the plaintiffs submitted to n 
nonsuit and appealed. 

I t  is contended that Noah Brown, having executed a deed with cove- 
nants of warranty to plaintiffs' ancestress, Clarey Bicknell, is estopped 
from setting up his after acquired title, and that those claiming under 
him are likewise estopped. 

This contention, we think, is based upon a misconception of the char- 
acter of the title the defendant claims under. Notwithstanding 

(365) his prior deed with warranty, Noah Brown could acquire title 
, to  this land by purchase from Clarey Bicknell or from those 

claiming under her; or he could after such conveyance acquire title 
against her and those claiming under her by adverse possession. 

One of the recognized methods of acquiring title to land'is by open, 
notorious, continuous adverse possession, under color of title. Mobley 
v. Grifin, 104 N .  C., 115; Isler v. Deuwy, 84 N. C., 345. 

The deed from Larkin J. Bicknell to Noah Brown was executed after 
the deed from Noah Brown to Clarey Bicknell, and therefore becomes 
color of title, and when accompanied by adverse possession for the legal 
period ripens into actual title against any person (not under disability), 
including Clarey Bicknell, and those claiming under her. 

I t  is immaterial that the land was conveyed formerly by Noah Brown 
by warranty deed. The grantor in  such deed is not thereby estopped 
from asserting the adverse possession by a covenant of warranty. Sher- 
man v. Kane, 86 N.  Y., 5 7 ;  Steawu v. Hendersass (Mass.), 57 Am. 
Dec., 65; 1 A. & E., 819, and cases cited. Though the mere continued 
possession of the vendor of land after conveyance executed is not ad- 
verse to his vendee, or one claiming under him, yet there is nothing in  
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their relations which will prevent the vendor from acquiring title again 
by adverse possession. He may disseize his grantee, and by adverse 
possession for the necessary time bar the latter's entry. Tilton v. 
Emery, 17 N.  H., 536; Smith v. Osage, 80 Iowa, 84; Reilly v. Balser, 
61 Mich., 399. 

When Noah Brown took the deed from Larkin Bicknell on 16 ,July, 
1870, and entered upon this land described in it, he is presumed to 
have entered under and by virtue of such title, for every possession is 
presumed to be under such title as the party in  possession holds, and 
from the time such title is acquired. Bryan v. Spivey, 109 N. C., 57; 
Hazukiw v. Cedar Works, 122 N.  C., 89. Such entry upon the 
part of Noah Brown, claiming under such deed, constituted an (366) 
ouster, and from that time he was continuously subject to action 
by Clarey Bicknell and those claiming under her. 

We are of opinion that his Honor was right in  his proposed instruc- 
tion, and that plaintiffs had no just ground for submitting to a non- 
suit. 

I n  this view of the case we deem i t  unnecessary to discuss the other 
exceptions in  the record, although we have examined them and do not 
think they can be sustained. 

L4ffirmed. 

Cited: Brown v. Brown, 168 N.  C., 15; Alsworth v. Cedar Works, 
172 N. C., 22. 

J. F. NANCE v. SOUTHERN RAILWAY. 

(Filed 9 December, 1908.) 

1. Weights  and Measures-Penalty Statutes-Interpretation of Statutes.  

Revisal, see. 3073, requires every person using weights and measures 
to permit the standard-keeper to test them once in every two years, and 
imposes a penalty upon every person "using, buying or selling" who shall 
fail to comply with the requirements of the statute: Held, that the 
words "buying or selling" qualify and limit the word "using," imposing 
the penalty only on those "buying or selling by weights and measures." 
The history of the legislation in regard to weights and measures reviewed. 

2. Interpretation of Statutes-Private Rights-Doubtful Meaning. 

In interpreting a statute where the language is of doubtful meaning 
the court will reject an interpretation which would make the statute harsh, 
oppressive, inequitable and unduly restrictive of primary private rights. 
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3. interpretation of Statutes-Private Rights-Public Interest-Strict 
Construction. 

Statutes which restrict the private rights of persons or the use of prop- 
erty in which the public have no concern should be strictly construed. 

CLARK, C. J., and HOKE, J., dissenting. 

APPEAL from Justice, J., at April Term, 1908, of SURRY, by 
(367) plaintiff. 

This was an action to recover a penalty alleged to have ac- 
crued against defendant for refusing to permit plaintiff, standard- 
keeper of Surry County, to examine and adjust defendant's scales used 
by i t  at  Pilot Mountain, N. C. There was no evidence that the scales 
were used in '(buying or selling." Plaintiff showed that defendant 
used them in "weighing freight for shipment." His Honor being of 
the opinion that plaintiff could not recover rendered judgment of non- 
suit. Plaintiff appealed. 

W. L. Reese for plaktiff. 
Manly d2 Hendren and W.  F. Carter for defendant. 

CONNOR, J. The right of the plaintiff to maintain this action de- 
pends upon the construction of ch. 77, see. 3073, Revisal. The de- 
fendant insists that, correctly construed, the penalty is incurred only 
by  a person '(buying and selling" by weights and measures, and that, 
as i t  does neither, i t  is not within the language or spirit of the statute. 
See. 3063, ch. 77, provides, that no trader or other person shall buy 
o r  sell, or otherwise use in trading any other, etc. Sec. 3067: "If 
any person, after demand by the standard-keeper for permission to 
examine and adjust the same, shall buy, sell or barter, by any weight 
o r  measure which shall not be tried by the standard-keeper, etc., he 
shall forfeit and pay $40," etc. Sec. 3073 provides: "Every person 
using weights and measures and steelyards . . . shall allow and 
permit the standard-keeper of the county to try, examine and adjust 
b y  the standard, at least once every two years, all the said weights and 
measures . . . used in weighing; and every trader or dealer by 
profession and every miller, at  least once in every two years thereafter, 
shall permit their weights, measures, etc., used in  weighing, to be 
examined and adjusted by the standard-keeper of the county in  which 
such weights, etc., are used . . . and every person using, buying 

or selling by weights and measures who shall neglect to com- 
(368) ply with the requisites of this section shall forfeit $50, to be 

recovered a t  the instance of the standard-keeper, one-half to 
his use and the other half to the use of the county wherein the offense 
is  committed." 

268 
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Before proceeding to discuss the principal question presented upon 
the appeal, we desire to call attention to the italicized sentence found 
in  sec. 3073, and the history of the legislation upon the subject. The 
first statute relating to weights and measures in this State was enacted 
in 1741, ch. 32. See Laws 1715-1'796, p. 146. I t  ,will be well to note 
the provisions of this statute and the amendments made to it, for the 
purpose of aiding in the construction of Revisal, see. 3073. The act 
of 1741, sec. 1, provides: "That no inhabitant or trader shall bby or 
sell or otherwise make use of in trading," any other than standard 
weights and measures. Sec. 3 makes it  the duty of the justices to 

standard weights and measures and appoint a standard-keeper. 
Sec. 4: "That any person whatsoever using weights or measures shall 
bring all their measures and weights to the keeper of the standard, 
where such person shall reside or trade, to be there tried by the stand- 
ard, sealed and stamped; and if any person or persons shall buy,  sell 
o r  barter by any weights or measures which shall not be stamped," a 
penalty of ten pounds is imposed. Sec. 4: "And whereas steelyards, 
by use are subject to alteration," i t  is enacted "that all persons who 
shall use, buy or sell by steelyards shall once in every year try the 
same with the standard and take a certificate from the keeper, upon 
pain of twenty shillings, proclamation money." By ch. 965, Laws 
1818, the act was again amended, "providing that every trader, buying 
or selling by weights and measures, shall before the first day of May 
next, a d  a t  l e m t  once every two  years thereafter, cause their weights 
and measures to be examined, etc. And every trader buying or selling 
by weights and measures, neglecting to comply with the requisites of 
this act. shall forfeit the  sun^ of fifty dollars.'' etc. Some doubt 
having arisen as to the proper construction of the statute, as (369) 
amended, the Legislature of 1823, Laws, ch. 48, enacted: "That 
no person except traders and dealers by profession, and millers, shall 
be required to restamp their weights and measures, any law to the 
contrary hotwithstanding." This statute removed any possible doubt 
as to the state of the law, and no further amendment was made to it  
when, in 1834, the commission composed of Judges Iredell, Nash and 
Battle revised the statute law of the State. I n  ch. 120 Rev. Stat.. 
they incorporated into see. 4 the original statute as amended, in these 
words : "Every person whatsoever using weights and measures shall. 
bring them to the keeper of the standard where such person shall re- 
side, to be there t ~ i e d  by the standard; and every trader or dealer by 
profession and every miller, shall, at least once in every two years . 
thereafter, cause their weights and measures to be tried and adjusted." 
There can be no doubt that the careful and learned commissioners so 
construed the original statute and the amendments made previous to 
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that time. No change was made by the several revisals of our statute 
law, as will be seen by reference to Rev. Code (185-1), ch. 117, see. 5 ;  
Battle Rev. (1875)) ch. 116, see. 5 ;  Code (1883)) ch. 65, see. 3841; 
until 1893 (Laws 1893, ch. loo),  when an act was passed making i t  the 
duty of every person using weights and measures, to allow and permit 
the standard-keeper to examine and adjust by the standard, once iil 

every two years, their weights and measures used in  weighing. This 
review of the legislation upon the subject throws light upon the con- 
struction of the words used in the clause of sec. 3073, upon which plain- 
tiff's alleged cause of action is founded. I t  will be conceded, that as 
the statute stood from 1823 until 1893 no duty was imposed upon any 
other persons than '(traders or dealers by profession and millers," to 
have their weights and measures stamped once, and "every two years 

thereafter." That being so, when the Legislature came to im- 
(370) pose a penalty for neglecting to "comply with the requisites of 

this section," i t  confined the penalizing language to "every 
person using, buying or selling." I t  will be noted that they are the 
same words used in  the act of 1818, ch. 965, which is expressly limited 
to "every dealer buying or selling)" and a legislative declaration is 
made in  1823. ch. 48, .that they applied to "no person except traders and 
dealers by profession." I t  is difficult to foresee the results flowing 
from such a radical change in  a statute which affects almost every 
home and household in this State, subjecting them to penalties which, 
if enforced, would seriously embarrass thousands of our citizens. 

As the law is now written, i t  is made the duty of every person using 
weights and measures in North Carolina to have them tried by the 
standard-keeper "at least once in every two years." We have no power 
or right to strike the words out, or to construe them away. The lan- 
guage, in  that respect, is too plain for construction. Every housewife, 
who has draw steelyards, balances, or any other kind of weights, quart 
or pint measures in  her pantry, which she uses for domestic purposes, 
must allow and permit the standard-keeper a t  least once in 'two years 
to try them. Every farmer who uses them for his domestic or agricul- 
tural purposes to weigh i n  his cotton, measure in  his corn, peas or 
other crops, whether for his own use or simply to enable him to know 
the yield of his land, is under like obligation. This strange result is ' 

rendered still more so when we turn to the first section of the statute 
and find that no one, other than a trader or other person, who shall buy 
or sell, or otherwise use in  tmding, any weights or measures, is required 
to use such as are according to the standard. I n  other words, a house- 
wife who has learned that a tumbler holds a half pint, or a farmer 
that a rock picked up in his field weighs two pounds or a piece of iron 
one pound, may use it i n  measuring or weighing, but if either 
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uses a "weight or measure" they must have it tried by the stand- 371) 
ard. When we turn to see. 3067 we find that any person who, 
after demand by the standard-keeper for permission to examine or 
adjust his weights and measures, shall buy or sell or barter by such 
weights, etc., not tried, shall be penalized-but he may use them in 
any other way with impunity. The plaintiff insists that not only is 
the duty imposed prescribed by sec. 3073, but that for a '(neglect to 
comply" with his demand, every person shall "forfeit fifty dollars," 
one half of which is for his own use. We are thus brought to inquire 
what, if any, effect shall be given to the words used in the penalizing 
clause, "using, buying or selling by weights and measure." The plain- 
tiff insists that they perform no office, have no force and effect. That 
the word using, being all comprehensive, overshadows and, for all prac- 
ticable purposes, eliminates them. I t  is an elementary rule in  the 
construction of a statute that, in  ascertaining the intention of the 
Legislature, resort must first be had to the language used; in other 
words, the statute must, if possible, be made to speak for itself. I f  
the Legislature has used language of clear import, the court should not 
indulge in speculation or conjecture for its meaning. I n  applying this 
rule the entire sentence, section or statute must be taken into consider- 
ation, and every word must be given its proper effect and weight. 
Courts are not permitted to assume that the lawmaker has used words 
ignorantly or without meaning, unless compelled to do so to prevent 
a manifestly absurd result. I t  is a rule of construction, that when 
words of general import are used and, immediately following and 
relating to the same subject, words of a particular or restricted import 
are found, the latter shall operate to limit and restrict the former. 
"One provision may be qualified by another, although i t  does not pro- 
fess to have that effect. Words expressive of a particular intent incom- 
patible with other words expressive of a general intent, will be con- 
strued to make an exception so that all parts of the act may 
have effect." ('The context may thus serve to engraft an ex- (372j 
ception by implication to dispose of an apparent conflict." 2 
Lewis' Sutherland, Stat. Const., sec. 845. "It is the duty of the court 
to adopt that sense which harmonizes best with the context, and pro- 
motes in the fullest manner the apparent policy and objects of the 
Legislature." U.  8. v. W i m ,  3 Sumner, 209. This is illustrated in 
many decided cases and appeals to common sense, as if A write B, "I 
will come to Raleigh, Southern Railroad, tomorrow," would B have 
any doubt that A meant to say that he would come on the Southern 
Railroad to the exclusion of other roads? Would his meaning be made 
clearer if he had written "by Southern Railroad?" "What the legis- 
lative intent was can be derived only from the words they have used. 
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not from conjecture aliulzde." Story, J., in Gardwr v. Collins, 27 
U. S., 93. "In the construction, both of statutes and contracts, the 
intent of the framers and parties is to be sought first of all in the 
words and language employed, and if the words are free from ambig- 
uity or doubt, and express plainly, clearly and distinctly the sense of 
the framers of the instrument, there is no occasion to resort to other 
means of interpretation. I t  is not allowable to interpret what has no 
need of interpretation, or, when the words have a definite and precise 
meaning, to go elsewhere in search of conjecture i n  order to restrict or 
extend the meaning. Statutes should be read and understood accord- 
ing to the natural-and most obvious import of the language without 
resorting to subtle and forced construction for the purpose of either 
limiting or extending their operation." McCluskey a. Cornwell, 11 
N.  Y., 593. I n  8. v. R. R., 157  Ind., 288, the statute required the 
road to place in  a conspicuous position at its depot a blackboard of 
fixed dimensions and to write thereon, a t  a stated time before trains 
were due, the time of their expected arrival. I t  imposed a penalty for  

making a false report. Suit was brought for penalties "for 
(373) failing to maintain a blackboard and to the failure to put i t  u p  

in  a conspicuous place and to write the required information 
within the time fixed by the statute." Hadley, J., said: "While it 
was undoubtedly competent for the Legislature to attach a penalty to 
the failure to place the blackboard of the prescribed dimensions and 
put i t  up in  a conspicuous place . . . i t  was equally competent 
for that body to omit a penalty for such things and impose i t  upon 
the neglect of what it deemed a more important duty." I n  R. R. v. 
Cohen, 49  Ga., 627, the statute required standard weights and meas- 
ures used in  sellirw commodities. The -Court held that i t  could not be 
extended to include weights used by persons in buying, saying: "We 
have no authority to extend the law to cases not included in  its terms. 
I t  is a penal law . . . I t  would be contrary to well settled rules 
to give this act the construction contended for, or to apply i t  to cases 
outside of its plain terms." I n  Coe v. Lawrence, 72 E. C. L. (1 Ellis 
& B.), 516, i t  was sought to recover a penalty for violating a statute. 
Defendant claimed that he was not within its terms. I t  was insisted 
that the Court could find an intention to include him. Lord Campbell, 
C. J., said: "We are not justified i n  inserting words for the purpose 
of extending a penalty clause to 'cases not expressly comprehended in  
it. . . . By ~ u t t i n g  the correct grammatical construction on the 
words, we may, perhaps, induce greater care on the part of those who 
frame the laws." Lord Coleridge said: "I never heard that i t  was 
allowable to insert words for the purpose of extending a penal clause. 
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. . . And even if that were not so, i t  is quite wrong to alter the 
language of a statute for the purpose of getting a t  its meaning," and 
of the same opinion were all the judges. I n  Thomas v. Stephenson, 
75 E. C. L. (2  Ellis & B.), 108, a standard-keeper entered shop and 
seized a weighing machine. I t  was held that the machine was not 
within the language of the statute and he was compelled to sur- 
render it. I n  X. e. R. R., supra, the learned justice said: "The (374) 
Court must interpret such a statute as i t  finds it. I t  cannot 
supply omissions by intendment." He  'quotes with approval these 
words: "When the penal clause is less comprehensive than the body 
of the act, the courts will not extend the penalties provided therein to 
classes of persons or things not embraced within the penal clause, even 
when there is a manifest omission or oversight on the part of the 
Legislature.'' 26 A. & E., 660. If ,  as is manifest, the Court cannot 
insert words to enlarge its scope, certainly they may not strike them 
out to reach a class of persons which they clearly exclude. We have 
thus far  confined the discussion to the obvious meaning of the words 
'(buying or selling" as related to the word "using." Unless they 
restrict, limit, the word "using," they have no force or effect, and the 
lawmakers for more than a centurv and the several Code Commissions 
have done a vain thing. We may not thus eliminate the words without 
violating the first principle of construction. 

I f ,  however, the words in controversy are of doubtful meaning, and 
we were compelled to seek the intention of the Legislature by resorting 
to other rules, i t  would be our duty to examine the history of the legis- 
lation upon the subject, ascertain the legislative policy i n  dealing with 
it. I t  is perfectly manifest from the original act, the amendments 
and revisals, that the Legislature never intended to penalize the neglect 
to have weights and measures used for purposes other than buying 
and selling tested. Again, if, after exhausting all primary rules, we 
are left in doubt as to the meaning of the statute, we should consider 
the results likely to flow from a proposed construction and, if they are 
oppressive, restrictive of primary rights, harsh and inequitable, we 
should, if possible, without doing any violence to the words used, reject 
such construction. "When the words are not precise and clear, such 
construction will be adopted as shall appear most reasonable 
and best suited to accomplish the objects of the statute, and (375) 
when any particular construction would lead to absurd conse- 
quences, i t  will be presumed that some exception was intended by the ' 

Legislature to avoid such construction." Shaw, C. J., in Corn. v. 
Eimball, 41 Mass., 370. I n  the light of the history of this legislation 
and the language used by the lawmakers, i t  would lead to most start- 
ling and unexpected results to hold that every standard-keeper in 
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Korth Carolina may biennially invade the privacy of every home, 
demand entrance into the pantry of the house~vife, the barn or shelter 
of every farmer and demand, under pain of a penalty of fifty dollars, 
that he be permitted to test and adjust every weight and measure 
without regard to the use to which it is put. To so hold would invite 
a swarm of inquisitive officers extorting fees out of the people or sub- 
jecting them to penalties. I t  is true that the defendant is a corpora- 
tion, and i t  may be that i t  should be included with traders and pro- 
fessional dealers, but, as in 'the case of millers, omitted from the orig- 
inal act, they should be brought in by legislative enactment and not 
by judicial construction. Again, statutes which restrict private rights 
of persons, or the use of property in  which the public has no concern, 
should be strictly construed in favor of the eitizen. It mill never be 
presumed that the Legislature intends to impose burdens upon the citi- 
zen or interfere with his primary rights further than is demanded by 
the general welfare. While i t  is a matter of public concern that trad- 
ers and dealers by profession, engaged in  buying and selling, and mill- 
ers, should be required to use standard weights and measures, and 
their regulation is within the police power, it is of no concern whatever 
to the public whether persons using such weights and measures for 
purely personal, domestic or agricultural purposes, do so. This is 
clearly recognized by the first section of the statute. To enlarge the 
penalty clause to include such purposes, even if the language was of 

doubtful import, would violate this rule and t r ~ n c h  upon the 
(376) reserved rights of the citizen. We are not permitted to apply 

rules of construction to corporations, for the purpose of bring- 
ing them within penalty laws, and refuse to do so in  suits against other 
citizens. I f  the Legislature deems i t  wise to include railroads using 
weights for fixing the afnount of freight to be charged for shipment, 
i t  is clearly within its power to do so. We have given to this case our 
most careful consideration, notwithstanding the small amount involved. 
I n  case of doubt, we should find it our duty to resolve such doubt in 
favor of the citizen and the security of his home from invasion by over- 
zealous standard-keepers, making their biennial visits to extort fees or, 
upon provoking refusal, from their instituting actions for penalties. 
While the statute, construed as i t  was written prior to 1893, is wise 
and wholesome, if used to annoy and vex the people it will be further 
restricted by exceptions of counties, as has been done to some extent, 
until we will have a law requiring the use of standard weights and 
measures in  "buying and selling" in only those counties in  which it is 
not enforced. His  Honor rendered judgment of nonsuit because this 
State was not joined as plaintiff. We affirm his judgment for the 
reasons set forth in this opinion. 

Affirmed. 271 
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CLARK, C. J., dissenting: Revisal, see. 3073, requires "every per- 
son using weights and measures," etc., to permit the standard-keeper 
of the county "to try, examine and adjust" them at least once every 
two years, and especially enumerates, for emphasis, "every trader, or 
dealer by profession, and every miller." This section further provides, 
"every person using, buying or selling by weights and measures, who 
shall neglect to comply with the requisites of this section, shall forfeit 
$50," etc. Certain counties are exempted from this section, but Surry 
County is not one of them. 

The words "every person using, buying or selling," means, 
grammatically, "using, or buying or selling." The words must (377) 
be given a reasonable construction to effectuate the purpose of 
the Legislature. To restrict the meaning to "buying or selling" is  to 
eliminate the word "using," which the lawmakers put into the statute. 
I t  would eliminate "millers" (whom the section exlsresslv mentions) 
and railroad companies, cotton ginners and others doing a large busi- 
ness with the public, though not buying or selling. I t  would thus 
eliminate f romthe  statute the very class whose weights, measures and 
scales most need "trial, examination and adjustment" for protection 
to the public, while subjecting to the law every little dealer who buys 
or sells a few small articles. This surely would seem like "sticking 
i n  the bark." 

On the other hand the word "using" must be given a reasonable 
construction with a view to the protection to the public for which pur- 
pose the statute was passed. "Using" cannot apply to persons using 
weights and measures solely for their own purposes. There is no need 
to protect them against themselves. The object of the statute is to 
protect the public against those using false or incorrect weights in deal- 
ing with the public, and such protection is not restricted to those 
"buying or selling," but embraces those "using (or) buying or sell- 
ing." 

Millers and railroad companies come within the definition ('using," 
while "buying or selling" embraces "traders or dealers by profession," 
named in the statute. Considering the manifest object of the act, 
which is to protect the public from imposition by those "using (or) 
buying or selling," i t  would seem clear that "using" does not apply to 
those using weights and measures for their own purposes, but that 
this word is put into the statute for the very purpose of extending the 
act beyond those "buying or selling," and especially applies to railroads 
and millers who "use" weights and measures in dealing with the pub- 
lic, though they do not "buy or sell." 

HOKE, J., dissenting: I cannot concur in the disposition (378) 
made of this case, and am of opinion that a statute, plain in 

275 
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meaning and in  the main beneficent of purpose, is likely to have this 
meaning obscured, and this purpose to a large extent frustrated by too 
much judicial construction. I t  has always been considered desirable 
and necessary that the weights and measures of our people should con- 
form to a known and established standard, for even when owned by 
private persons, they are not infrequently used by them and their 
neighbors i n  transactions of sale and barter, though not to such an  
extent as to make such persons regular dealers. Pursuant to this laud- 
able purpose, there has been time out of mind, in  a section of our 
statute addressed to the question of weights and measures, a require- 
ment that every person using weights and measures should bring all his 
weights, measures and steelyards to the standard-keeper of the county 
where such person shall reside or trade, and have them tried by the 
standard; and every trader or dealer by profession, and every miller, 
a t  least once in every two years thereafter, shall cause their weights, 
measures, etc., to be examined and adjusted by said standard-keeper, 
. . . and every person using, buying and selling by weights and 
measures, who shall neglect to comply with the requisites of this sec- 
tion, sha1I forfeit $50. 

This was the law in the Revised Statutes, enacted in 1836 and 1837, 
which has the expression: "Every person, whatsoever, using weights 
and measures shall bring," etc., and the penalty clause was evidently 
intended to apply to all persons mentioned in  the former portions of 
the section, that is, to every person, whatsoever, using weights and 
measures, and to every trader and dealer by profession, and to every 
miller. See Revised Statutes, ch. 120, sec. 4. The distinction in  this 
law between ordinary persons and regular dealers and millers, was that 
the two last were required to bring their weights to the standard- 
keeper every two years. 

I n  the Code of 1856, the same law appears in substantially 
(379) the same terms. Revised Code, ch. 117, see. 5, and also in 2 

Code of 1883, secs. 38-41, in substantially similar terms, except 
that the words "balances and other instryments used in weighing" were 
added to "weights, measures, and steelyards," this change having been 
made pursuant to an amendment in  ch. 126, Laws of 1866-67. This 
continued to be the law until the session of 1893, when the Legislature, 
being well aware of the increasing size of the different weights and 
measures coming into general use, making i t  difficult and well nigh 
impossible to carry some of them a t  least to the standard-keeper, and 
being impressed also with the increased importance of having these 
weights and measures conform to the standard, enacted that, instead of 
the owners bringing their weights, measures and other implements 
to the standard-keeper to have them examined and adjusted, it should 
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be the duty of that officer to visit "every" such person using weights 
and .measures, embracing balances and other implements used for 
weighing, and that they shall allow and permit this adjustment, and 
that this duty should be performed at least once in  every two years. 
Laws 1893, ch. 100. 

The c a ~ a b l e  and learned commissioners who framed the Revisal of 
1905, have incorporated this amendment into the statute on weigkts 
and measures, being ch. 77, sec. 3073, and being aware that in  codify- 
ing laws i t  is generally desirable to make as little change as possible 
in terms used and approved, and the meaning of which has becom~ 
known, they have placed the amendment where it belonged, in the form- 
er  portion of the section, leaving the portion referring to millers, trad- 
ers and dealers by profession as i t  had always stood; and the law, as 
applicable to the question we are discussing, reads as follows: 

"SECTION 3073. MAY. TEST EVERY TWO YEARS-PENALTY-EX- 
O E P T I O N . - T ~ ~ ~  every person using weights and measures and steel- 
yards, embracing balances and other instruments used in  weigh- 
ing, shall allow and permit the standard-keeper of the county (380) 
to try, examine and adjust by the standard a t  least every two 
years all the said weights, measures, steelyards, embracing balances and 
other instruments used for weighing; and every trader or dealer by 
profession, and every miller, a t  least once in  every two years there- 
after, shall permit their weights, measures, etc., to be examined, ad- 
justed, etc: . . . and every person using, buying or selling by 
weights and measures, who shall neglect to comply with the requisites 
of this section, shall forfeit $50." 

I t  was the reasonable and evident purpose of the lawmakers to in- 
d u d e  within the penal clause, in the latter part of the section, all upon 
whom a duty was imposed in  the former part, to allow the standard- 
keeper to examine and adjust their weights and measures, etc.; that 
is, every person using weights and measures, millers and all regular 
traders and dealers. And in  the penalty clause they intend to, and 
did, employ terms sufficiently broad and comprehensive to include them 
all-every one using weights and measures, every one buying or selling 
by weights and measures, and the term "using" being sufficient to in- 
(clude millers and all tolltakers, these last were not repeated; and the 
aodifyers in  this penalty clause expressed the legislative intent, by 
imposing the penalty on every person using, buying or selling by 
weights and measures. This is the clear import of the words from 
their definition, purpose and placing, and the position finds support, 
if support were needed, by the fact that, in  a different section of the 
act, sec. 3067, a separate penalty is imposed for buying and selling on 
unadjusted and unstamped weights and measures. 
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The Court, i t  seems, being of opinion that to enforce the law as it 
is written might result in having domiciliary visits on the part of some 
over-zealous official to the disturbance of the serenity and calm of 

some imaginary "housewife," do not, to my mind, interpret the 
(381) law as it is written, applying it, as required, ('to every person 

using, buying and selling by weights and measures," but have 
decided to strike out the comma after "using" and insert the word 
"by" between the words "using" and "buying," thus making the penal 
clause of the statute read: "And every person using by buying and 
selling by weight and measures who shall neglect, shall forfeit," etc. 
And by what authority is this word to be added by the Court to a law 
which it is clearly within the province of the Legislature to enact? It 
is a familiar principle of statutory construction that the meaning of a 
statute must first be sought in  the language of the statute itself, and 
it is only where there is uncertainty in its meaning that construction is  
to be resorted to and words taken from and added to expressions which 
the Legislature has seen proper to make. 

Says Black on Interpretations of the Laws, sec. 26:  "The meaning 
of a statute must first be sought in  the language of the statute itself, 
and therefore, if the language is plain and free from ambiguity and 
express a simple, definite and sensible meaning, that meaning is con- 
clusively presumed to be the meaning which the Legislature intended 
to convey." 

And this statement of the doctrine is fully supported in numerous 
and well considered decisions in  courts of the -highest authority, several 
of them cited and referred to in the opinion of the Court, notably in  
McCluslcey v. Cornwell, 11 N.  Y., 601, where Allen, J., for the Court, 
quotes with approval the rule as well expressed by Johnson, J., in  
Newel1 v. The  People ( 3  .Selden, 97) )  in these words: "Whether we 
are considering an agreement between parties, a statute or a constitu- 
tion, with a view to its interpretation, the thing we are to seek is the 
thought which it expresses. To ascertain this, the first resort, in 'a l l  
cases, is to the natural signification of the words employed, in  the order 
and grammatical arrangement in mhich the framers of the instrument 
have placed them. I f  thus regarded the words embody a definite mean- 

ing, which involves no absurdity and no contradiction between 
(382) different parts of the same writing, then that meaning appar- 

ent unon the face of the instrument is the one mhich alone we 
are at  liberty to say was intended to be conveyed." 

Indeed, as stated, i t  is a well recognized and accepted principle of 
statutory construction, that when the language of a statute has a 
definite meaning and its enactment is in the constitutional power of the 
Legislature, i t  is not for the courts to alter or set i t  aside, because they 
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may deem its provisions unwise, or because, in  their judgment, i t  may 
lead to harmful results. 

Said Nash, C. J., in Taylor v. Comrs., 55 N. C., 144: "Whether the 
Legislature acted wisely or not, is a question with which we have 
nothing to do. The power being admitted, its abuse cannot affect i t ;  
that must be for the legislative consideration. I t  is sufficient that the 
judiciary claim to sit in judgment upon the constitutional power of the 
Legislature to act in  a given case; i t  would be rank usurpation for us 
to enquire into the wisdbm or propriety of their acts." 

And to what purpose is this alteration of the statute made? One 
of the chiefest objects of the enactment of this law was to require that 
the weights and measures of the public millers of the county should be 
adjusted by the standard and kept free from suspicion, and yet the 
decision of the Court withdraws from the effect of the penal clause 
all public millers, for, as a rule, certainly in  taking toll, they neither 
buy nor sell, in the ordinary acceptation of the term; and it with- 
draws also the weights and measures used in cotton gins, and the now 
very general method provided for weighing wagons of hay, and other 
heavy articles, the proprietors of these, as a rule, neither buy nor sell; 
and, as in this instance, the scales and balances used by railroads, and 
by which a large portion of the freight rates are fixed and collected, 
are likewise withdrawn from the ~ e n a l  effects of the statute: all be- 
cause of an apprehension that there might be some abuse i n  the 
administration of the law to the annoyance of individual owners (383) 
of these implements. This apprehension is not original with 
us. After the enactment of the statute, requiring the standard-keeper 
to visit all persons using weights and measures, several counties, con- 
sidering that the law might be subject to abuse by some over-zealous 
official, had themselves excepted from the effects of the statute. It 
was so in  Lincoln. Gaston, Beaufort. and some other counties. In  
the counties of Camden and Currituck the period was changed from 
two to four years. By chap. 378, Laws 1905, quite an elaborate pro- 
vision was made as to the effects of the lam7 in Wilson County, and it 
was enacted, as to that county, that:  "When any person has had his 
weights and measures tried by the standard, and stamped or sealed as 
aforesaid, he shall not be required to have them tried by the standard 
again unless some responsible person in the county of Wilson shall 
make oath and file the same with the standard-keeper of said county 
that he has reason to believe that said weights and measures are not 
properly adjusted; that notice shall be given the owner of said weight- 
and measures that complaint has been made under oath as aforesaid, 
and then the owner of said weights and measures shall have them tried, 
as provided under this act, sec. 3841 of the Code, and be subject to the 
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penalty of sec. 3842." These ill-advised counties, desiring a change 
of the law, went to the Legislature for that purpose, erroneously sup- 
posing that that body only had the right to make alterations of the 
kind desired. 

Even on grounds of expediency, and in  reference to those persons 
whom the Court holds are not within the penal clause of the statute, 
the construction adopted is neither wise nor desirable. Where weights 
and measures are used for the purpose of exchange and sale, and this 
is frequently being done by private owners, though not to such an ex- 
tent as to make them regular dealers, and when they are used for pur- 

poses of measuring toll, as at  public mills, cotton gins, etc., or 
(384) for establishing the amount to be paid for the carriage of 

freight, as in this instance, there is nothing more harmful than 
to have suspicion aroused and active as to the integrity of their 
weights. I t  is eminently desirable, even from their standpoint, to 
have the inspection of some public official, whose duty it is to interfere 
and whose action will serve to correct an erroneous impression concern- 
ing them and restore them to the confidence of the community. 

Believing that the action of the Court is not grounded on right rea- 
son or sustained by any well considered authority, I am compelled to 
withhold my assent to the decision they have made in  this case. 

Cited: Pullen v. Corporatwn. Commission, 152 N. C., 581; S. v. ' 

Supply Co., 168 N.  C., 102; 8. 21. R. R., ib., 105; S. v. Haynie, 169 
N. C., 282; 8. v. W i l l k m s ,  172 N.  C., 975. 

MATTIE LANIER ET AL. V. J. D. HEILIG. 

(Filed 9 December, 1908.) 

1. Judgments, Proceedings to Set Aside-Irregularities-Motion in the Cause. 
Proceedings to set aside for alleged irregularities the final judgment 

of a court having jurisdiction of the parties and subject matter, should 
be by motion in the original cause and not by an independent action. 

2. Same-Lack of Parties-Equities. 
A final judgment of a court having jurisdiction of the parties and 

subject matter will not be set aside for irregularities, when it appears 
that all of the parties in interest are not before the court so that the 
equities may be administered and full and complete justice done. 

ACTION tried before Moore, J., and a jury, at  May Term, 1907, of 
ROWAN. 
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The facts material to a decision of this appeal, as disclosed by the 
pleadings and the verdict, are: Jas. B. Lanier died intestate, domiciled 
in  Rowan County, 8 December, 1894, leaving C. G. Lanier, J. 
B. Lanier, Jr., and present plaintiffs, his heirs a t  law. Lee S. (385) 
Overman was duly appointed and qualified as administrator of 
J, B. Lanier, deceased. H e  instituted a special proceeding against the 
heirs of his intestate for the purpose of subjecting a portion of the 
real estate, owned by him, to sale to make assets for the payment of his 
debts. I n  that proceeding, after several ineffectual efforts to sell the 
land, the administrator was permitted to take a nonsuit 18 February, 
1901. Further reference to the record in  that proceeding is unnec- 
essary here. Mattie Lanier, one of the plaintiffs herein, on 11 April, 
1895, instituted a proceeding before the clerk of the Superior Court 
of Rowan County, in  which the other heirs a t  law of J. B. Lanier were 
made defendants for the purpose of having the land in  controversy, 
together with other lands of said Lanier, sold for partition. The de- 
fendant C. G. Lanier filed an answer alleging that the estate w%s un- 
settled and that the debts were unpaid; that a sale of the lands would 
be necessary to pay said debts. The court denied the relief demanded 
and plaintiff appealed, but did not perfect or prosecute her appeal. 
Thereafter an  order was made i n  the cause, appointing a receiver to 
take charge of the lands and rent them out, etc. At November Term, 
1896, Lee S. Overman, administrator of Jas. B. Lanier, filed a peti- 
tion, and a supplemental petition, asking that he be made a party to 
said special proceeding. He alleged, a t  May Term, 1898, that a sale 
of the lands was necessary to pay the debts of his intestate. An order 
was made in the cause by Judge McIver directing the clerk to issue 
notices to all the parties to the proceeding, to show cause, before him, 
at  Statesville in said district, why the prayer of the petitioner should 
not be granted. No answer was filed to the petition on the return day 
at  Statesville, N. C., except by the guardian ad litem. Judge McIver 
found, as a fact, that service was made on the parties; that the per- 
sonal estate of J. B. Lanier was insufficient to pay his debts and 
that a sale of the lands described in  the petition was necessary (386) 
therefore, and ordered that they be sold by Overman, adminis- 
trator and commissioner, a t  public auction after advertisement, and 
that he make report of said sale, etc. At the August Term, 1898, of 
the Superior Court of Rowan County, an order was made by Judge 
0. H. Allen remanding the cause to the'clerk of the Superior Court 
"in order that he may resume his original jurisdiction and receive and 
pass upon the reports of Lee S. Overman, administrator, and proceed 
to final judgment," etc. On 20 September, 1898, said Overnian, admin- 
istrator and  commissioner, filed his report setting forth that, pursuant 



to the order of Judge McIver, he had sold a number of tracts of land, 
among them lot No. 14, containing 43 acres (being the land in contro- 
versy) to J. D. Heilig for $22 per acre, aggregating $953.75, and that 
said sum was a fair price for same. On 29 September, 1898, the sale 
was duly confirmed, and the administrator directed, upon payment of 
the purchase money, to make title to the purchaser. On the same day 
Lee S Overman, administrator, executed a deed to the defendant for 
said land (lot No. 14). 

This action is brought by the plaintiffs, heirs at law of J .  B. Lanier, 
against defendant J. D. Heilig, "for the purpose of impeaching the 
judgment signed at Statesville, lredell County, as being irregular and 
void, and for the purpose of securing a resale of the lands, the subject 
of this controversy." The plaintiffs allege fraud in  the proceeding, 
sale, etc., all of which'is denied in the answer. The court submitted a 
series of issues,directed to every phase of the controversy, and the ver- 
dict under the direction of the court establishes the foregoing facts. 
The eleventh issue was directed to the question whether John L. 
Rendleman was "lawfully appointed guardian ad litem of certain in- 
fant defendants." The jury found, under instructions, that summons 
was duly served on the infants, and that the guardian ad litem was 

lawfully appointed. The twelfth issue was directed to the in- 
(387) quiry whether plaintiffs were the owners of the land in contro- 

versy. This was answered in the negative, under the instruc- 
tions of the court. Plaintiffs excepted. No issue was tendered or 
submitted in regard to the allegations of fraud. The plaintiffs re- 
quested his Honor to submit the following issue: "Was the price 
paid by defendant a full and fair value for the lands described in the 
complaint?" His Honor declined to do so, and plaintiffs excepted. 
The plaintiffs excepted to the rejection of certain questions, noted in 
the opinion. Judgment was rendered upon the verdict for defendant. 
Plaintiffs excepted and appealed. 

G. W.  Garland for plaintifls. 
J .  L. Henderson, T.  F. Kluttz, L. H. Clement, Adarns, Jerome & 

Armfield for defendant. 

CONNOR, J., after stating the facts: I t  is settled, by a long and uni- 
form line of decisions of this Court, that a final judgment can be 
attacked for fraud in its procurement only by an independent action. 
Fowler v. Poor, 93 N.  C., 466; Syme v. Trice, 96 N. C., 243; Brick- 
house v. Sutton, 99 N.  C., 103; Smith zl. Fort, 105 N. C., 446, and 
many other cases. As no issue was tendered upon the allegation of 
fraud, and as we find no evidence tending to sustain the allegation, that 
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phase of the case is eliminated. I t  is equally well settled, that for 
irregularities in  the progress of the cause a motion is the proper and 
only remedy; .and this is true, notwithstanding there is a final decree. 
I n  Bowler v. P o o ~ ,  supra, M e r ~ i m o n ,  J., after holding that for alleged 
fraud a new action is the only remedy, says: "It would be otherwise, 
however, if the purpose were to set the judgment aside for irregularity. 
I n  such a case a motion in  the cause, although the action be ended, is* 
the proper remedy." I n  Horr i s  v. White, 96 N. C., 91, the same jus- 
tice said: "The court properly held that the plaintiff's remedy 
was by motion, or other appropriate proceeding, in the action (388) 
in  which the decree complained of was granted. They seek to 
have the decree set aside upon the ground of irregularity in i t  and in  
the proceedings in  the actioq leading to it. I t  was competent, and the 
appropriate remedy, to move in  the action within a reasonable time 
after the decree was granted to set i t  aside for such cause, and this is  
so although the action was ended." This is the settled practice in this 
State from which we find no deviation. His Honor, after plaintiff's 
failure to tender an issue upon the allegation of fraud, should have 
dismissed the action. 

The issues submitted were properlylanswered and fail to show any such 
irregularity as would justify the court in setting aside the judgment and 
the sale. I f  a motion in the cause had been made and the facts found 
by the jury herein, established, the court would not have set aside the 
judgment and sale, made pursuant to it, as to the land purchased by 
defendant and left i t  standing as to the other tracts of land. The plain- 
tiff Mattie Lanier purchased at the sale a part of the land, and a number 
of other persons purchased other parts. The purchase money has been 
paid and applied to the debts of James B. Lanier. I f  the sale was made 
hursuant to an irregular judgment, and is for that reason to be set aside, 
the court would be compelled to administer the equities growing out of 
the transaction, subrogating the purchasers to the rights of the creditors. 
This would necessitate having all of them before the court that full and 
complete justice should be done. To set the sale aside as to defendant's 
tract, and restore it to the heirs, leaving the other purchasers in the 
enjoyment and ownership of the tracts purchased by them a t  the same 
time and under the same judgment, would be unjust. No court having 
equitable powers, or proceeding upon well settled doctrines of equity, 
would do so. We have examined the entire record, and while there 
appears to have been some irregularities, i t  is manifest that the court 
had jurisdiction of the parties and the subject matter; that the 
parties were notified of the several steps in the proeeeding, and (389) 
some of them participated in the purchase of land under the judg- 
ment. There is no suggestion that the findings of fact by Judge McIver 
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were not correct. The parties, after notice, failed to attend the hearing 
or controvert the allegations of the petition on the part of Mr. Overman 
to intervene. The sale was properly conducted a i d  duly reported and 
confirmed. Courts are reluctant. in  the absence of fraud, to set aside 
judgments and disturb rights acquired under them, for mere irregulari- 
ties, especially when the parties complaining have delayed action for 
'a long time. The sale was confirmed and deed made 29 September, 1898, 
and this action was brought 5 August, 1905. While the judgment of his 
Honor must be affirmed, because the plaintiff's remedy, for alleged 
irregularities, was a motion in  the cause upon the entire record, no 
other judgment could have been rendered for other and manifest rea- 
sons. There is no suggestion that defendant had any knowledge of the 
alleged irregularities. An examination of the judgment would not have 
disclosed them. Even when a judgment is set aside for irregularities, 
the rights of innocent parties acquired under it, will not be disturbed. 
It is only when the judgment is void because the court had no juris- 
diction of the persons or the subject matter that rights acquired will be 
disturbed. I n  such cases, if the purchase money has been applied in  
exoneration of the land, the purchaser will be subrogated to the rights of 
the creditors. This is common learning and manifest equity. There is 

No error. 

PEELE & COPELAND v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 9 December, 1908.) 

1. Carriers of Goods-Shipper's Load and Count-Bill of Lading-Pre- 
sumptive Evidence-Rebuttal. 

When it is admitted that it was the consignor's duty to load a car for 
shipment, which had been placed at its mill for the purpose by the car- 
rier, and that the carrier's agent gave a bill of lading upon the statement 
of the consignor that the car had been loaded, without being required to 
verify the statement, the bill of lading is not presumptive evidence of the 
receipt of the contents of the car, for the carrier's prima facie liability 
is rebutted by the admissions, and the question is an open one for the 
jury, in a suit by the consignee for the value of the contents of the car, 
and for the penalty for failure to delirer under Revisal, see. 2632. 

2. Same-Burden of Proof. 
When, in a suit by the consignee against a carrier for the value of a 

carload shipment, and penalty for failure to deliver, under Revisal, see. 
2632, it was admitted that it was the duty of the shipper to load the car; 
and that the carrier was not required to verify the loading, but gave the 
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bill of lading, in evidence, upon the statement of the shipper, the burden 
of proving the contents of the car is upon the consignor, under the 
doctrine that he who has the best opportunity of knowing the facts must 
prove them. 

ACTION tried on appeal from a justice's court before Guiom,'J., and 
a jury, June Special Term, of 1908, of WAYNE, to recover the value of 
certain rice meal, together with the penalty for failure to deliver, under 
see. 2632 of the Revisal. 

The following issues were submitted : 
1. Was the 20 sacks of rice meal delivered to Atlantic Coast Line Rail- 

road Company on 11 March, as alleged? Answer: Yes. 
2.  I f  so, was the freight transported and delivered to plaintiff i n  

a reasonable time ? Answer : No. 
3. If  not, how long was such freight delayed in  delivery? (391) 

Aaswer : Thirty days. 
4. I n  what sum is defendant indebted to plaintiff? Answer: $87.56. 
From the judgment rendered the defendant appealed. 

Qeo. E. Hood for plaintiff .  
W .  C.  iMurwoe for defendant.  

BROWN, J. Upon a first consideration of this case we were with the 
plaintiffs, and thought there was no material error committed upon the 
trial, and in  consequence a per curiah judgment was announced. Before 
the judgment of this Court was certified down we have of our own 
motion regxamined the record, and find an error which we now think 
is of sufficient importance to require another trial. 

The evidence tends to prove that plaintiffs purchased from the 
Carolina Rice Mills, a t  Goldsboro, N. C., twenty sacks of rice meal. 
At  the request of the Carolina Rice Mills, the defendant company 
placed one of its cars on a side track at  the mills of the Carolina Rice 
Mills, which were located about one mile from the freight depot of 
the defendant company. On 9 April, 1907, the Carolina Rice Mills 
filled out a bill of lading for twenty sacks of r'ice meal, which purported 
to have been loaded by the Carolina Rice Mills in  said car, directed to 
the plaintiff at  Fremont, N. C. The agent of the company, without 
any other knowledge of the presence of said rice meal in  said car than 
such statement of the Carolina Rice Mills, signed said bill of lading. 
The Carolina Rice Mills retained said car a t  its mill until 12  April, 
1907, and loaded shipments therein on 11 April, 1907. On 12 April, 
1907, the said car was moved from the mills of the Carolina Rice 
Mills to Fremont, N. C., and other points beyond. On 15 May, 1907, 
18 sacks of the rice meal, which purported to have been loaded into 
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the car of the defendant company on 11 April, were delivered to 
(392) the defendant from the depot of the Southern Railway on 15 

May, 1907, which was forwarded by the defendant to the plain- 
tiffs, and delivered to them, on 19 May, 1907. Freight could be trans- 
ported from Goldsboro to Fremont in  one day, and there was no 
intermediate point. At the time the car of the defendant company was 
on the side track at the Carolina Rice Mills, a car of the Southern Rail- 
way was standing on the track at  the Carolina Rice Mills for the 
purpose of being loaded. 

Counsel for defendant contends in  his brief that the plaintiffs' own 
evidence discloses that defendant had nothing to do with the loading of 
the car, and, the loading having been done by the shipper, that the 
shipper made a mistake, and that the rice meal intended for the plain- 
tiff, and to be put in  the defendant's car, was loaded into the car of 
the Southern Railway, which after going to its destination, returned 
the rice meal to its depot in Goldsboro, from whence it transferred i t  to 
the defendant company on 15 May, and that none of said rice meal 
was loaded into the car of the defendant, as it purported to have been, 
on 11 April. 

The defendant's first exception is as follows: "His Honor charged 
the jury that the bill of lading was presumptive evidence that the 
defendant received the shipment at  the time specified therein. The 
defendant excepts to this charge for the reason that the bill of lading 
being what is called 'Shipper's Load and Count,' that is, the shipper 
having had entire charge of the loading, and having made out the 
bill of lading, and the defendant, having no knowledge of the contents 
of the car, except such as was communicated to it by the shipper, there 
was no presumption as against the defendant, that the car contained 
the articles stated in the bill of lading." 

We think the exception is well taken. 
The plaintiffs' witness Oettinger testifies that he received an order 

for the rice, that he ordered a car and loaded it, that the defend- 
(393) ant had nothing to do with the loading; that he filled out the 

bill of lading for the shipment to plaintiffs and sent i t  to the 
depot of defendant where its agent signed i t ;  that he retained the same 
car and loaded other shipments into i t  and delivered the loaded car 
to defendant on 12 April. 

Ordinarily a bill of lading is prima facie evidence that the ,carrier 
received the goods described in  it. 4 A. & E., 527. But the carrier is 
not bound by the bill of lading even where its agent receives the goods 
and loads the car. I t  may show as a matter of fact that the goods were 
not received. Clack v. R. R., 93 N. C., 42. The bill of lading is but 
prima facie evidence. The Lady Franklin, 8 Wallace, 327. 
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I n  this case the plaintiffs rebutted the prima facie case by their 
own evidence. 0ettAger was not only their witness, but their agent 
to ship the rice meal. He  says he loaded the car and made out the 
bill of lading and sent it to defendant's agent, who sigped it, relying 
upon Oettinger's loading and counting. The transaction constituted 

,what is called in  the parlance of common carriers, "Shipper's Load 
and Count." 

The shipper has the right to compel the agent of the carrier to 
verify the loading and counting, but where, as in  this case, plaintiffs' 
evidence shows that it was all done by the shipper, the prima facie 
liability of the carrier usually arising upon the issuance of the bill 
of lading is rebutted, and i t  becomes an open question then for the 
jury, with the burden upon the plaintiffs to prove, as a fact, that the 
goods were actually delivered to the carrier by the shipper, who did the 
loading and counting. 

His  Honor's ruling would seem to reverse the general rule that the 
burden of proof is on him who has the best opportunity of knowing 
the facts. 

When goods are delivered to a carrier for transportation and are 
injured while in transit, the carrier is required to exculpate itself from 
negligence, because it has the best opportunity of knowing and proving 
how the injury occurred. 

It would seem reasonable therefore, that the shipper, having (394) 
the best opportunity, and the only opportunity of knowing the 
contents of this car, should be called upon to prove its contents. Fitz- 
gerald v. Express Co., 24 Ind., 447; 1 Current Law, 427, and vol. 7, 
do., 533, and cases there cited. R. R. v. Massenburg, 98 S. W., 68. 

New trial. 

Cited: Schloss 1;. R. R., 171 N. C., 353. 

MARGARET TRIPLETT ET AL. V. M. C. WILLIAMS. 

(Filed 9 December, 1908.) 

1. Deeds and Conveyances-Construction-Formal Parts-Intent of Grantor. 
The whole of a deed should be so construed as to effectuate the plainly 

expressed intention of the grantor, and so as to prevent the technicalities 
of the common law rule of construction, now obsolete, which regards the 
granting clause and the hahendwn and tenendurn as separate and inde- 
pendent, each having its own special functions, from overriding the inten- 
tion so expressed. 
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2. Same-"Heirsv-Limitation in Habendum. 
The premises of a deed to land read, among other things, "unto said 

&I. G., her heirs and assigns"; and the habendum, "to herself, the said 
If. G. during her lifetime, and at her death said land is to be equally 
divided between" her children: Held, (1) Since under the act of 1879, 
now Revisal, sec. 946, the same estate would have passed if the word 
"heirs," an established formula, had been omitted in the granting clause. 
there is no repugnance in this deed between the granting clause and 
habendunz; (2)  The limitation of the estate in the habendum, and the 
creation of an estate in remainder therein, were conclusive proof that 
there was no intention of the grantor to create an estate in fee, but an 
estate for life to M. G. with a remainder over to her children. 

3. Contracts to Convey Lands-Equity-Parties-Imperfect Title. 
Specific performance of a contract to convey an indefeasible title to 

lands will not be enforced in equity against a purchaser, at  the suit of 
one having the life estate, when those in remainder have not been made 
parties and would not be bound by the decree. 

(395) ACTION tried by Nurphy,  J., who found the facts by consent, 
a t  October Term, 1908, of WILKES, to compel specific performance 

of a contract for the sale of land. The defendant pleads that the plaintiffs 
are unable to make good and indefeasible title i n  fee. The court rendered 
judgment against the defendant, who appealed. The facts are stated in 
the opinion of the Court. 

Hackett & Gilreath for plairdifs. 
W.  IT. Barber for defendant. 

BROWN, J. The title of the feme plaintiff, Margaret, depends upon 
what construction is given to a deed executed to her by John Green- 
wood and wife, dated 30 May, 1885, containing the following premises, 
('unto the said Margaret Greenwood, and her heirs forever, the fol- 
lowing land," followed, after describing the land, by the following 
habendum "to have and to hold the same, together with all privileges 
and appurtenances thereto belonging to herself, the said Margaret 
Greenwood, durifig her lifetime, and at her death 'said land is to be 
equally divided between the children of said Margaret Greenwood." 

I t  is true, as contended, that according to the common law, as fol- 
lowed in previous decisions of this Court, the plaintiff acquired a fee 
simple in the premises of the deed which could not be divested by %he 
habendum. The habendum part of a deed was originally used to deter- 
mine the interest granted, or to lessen, enlarge, explain or qualify the 
premises, but i t  was not allowed to divest an estate already vested by 
the deed, and was held to be void if repugnant to the estate vested by 
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the premises. 2 Black. Com., 298 ; 4 Kent. Com., 468 ; Hafner v. Irwin, 
20 N. C., 570. 

We concede all that is contended for as to the common law (396) 
rule of construction, and that i t  has been followed in this State. 
But this doctrine, which regarded the granting clause and the habendum 
and tenendum as separate and independent portions of the same instru- 
ment, each with its especial function, is becoming obsolete in this coun- 
try, and a more liberal and enlightened rule of construction obtains, 
which looks at  the whole instrument without reference to formal 
divisions, in order to ascertain the intention of the parties, and does not 
permit antiquated technicalities to override the plainly expressed inten- 
tion of the grantor, and does not regard as very material the part of 
the deed in which such intention is manifested. 

This is not only the decided trend of modern adjudication, but i t  is 
the legitimate and necessary result of legislation in this and other 
states. 

I n  his work on deeds, Mr. Devlin states the prevalent rule of con- 
struction as follows: "It may be formulated as a rule, that where it is 
impossible to determine from the deed and surrounding circumstances 
that the grantor intended the habendurn to control, the granting words 
will govern, but if it clearly appears that i t  was the intention of the 
grantor to enlarge or restrict the granting clause by the habendurn the 
latter must control." 1 Dev. on Deeds, sec. 215; Dodine v. Arthur, 91 
Ky., 53. 

I n  the above cited case the Kentucky court states the proper rule of 
construction as follows: "It is undoubtedly true that in case of repug- 
nancy between the two, and i t  cannot be determined from the whole in- 
struAent with reasonable certainty that the grantor intended that the 
habendum should control, the conveying clause must, for the reason that 
words of conveyance are necessary to the passage of the title, and the 
habendurn is not ordinarily an indispensable part of a deed. Hence, in 
the case above indicated,.the conveying clause must control. But where 
i t  appears from the whole conveyance and attending circumstances 
that the grantor intended the habendurn to enlarge, restrict or (397) 
impugn the conveying clause, the habendum must control. 

I t  is in such case to be considered as an addendum or proviso to the 
conveying clause, which, by a well settled rule of construction, must 
control the conveying clause or premises even to the extent of destroying 
the effect of the same. This is so, because i t  is the last expression of the 
grantor as to the conveyance, which must control the preceding expres- 
sion." See also Henderson v. Mack, 82 Ky., 379; Ratliffe v. Marrs, 87 
Ky., 26; Pogarty v. Stack, 86 Tenn., 610. 

The Supreme Court of California says, that "for the purpose of 
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ascertaining the intention the entire instrument, the habendurn as well 
as the premises is to be considered, and if i t  appears from such con- 
sideration that the grantor intended by the habendurn clause to restrict 
or limit the estate named in the granting clause the habendurn will pre- 
vail over the granting clause." Bnm~ett v. Barnett, 104 Gal., 298 ; Moore 
v. Waco, 85 Tex., 206. 

"All parts of a deed should be given due force and effect." Doren v. 
Gillurn, 136 Ind., 134. 

"The premises of a deed are often expressed in general terms, admit- 
ting of various explanations in  a subsequent part of the deed. Such 
explanations are usually found in  the habendurn." Camon v. McCaslin, 
60 Ind., 334. 

"Words deliberately put in a deed, and inserted there for a purpose, 
are not to be lightly considered, or arbitrarily thrust aside." Afirting 
Co. v. Beckler~heinzei; 102 Ind., 76. 

To discover the intention of the parties "is the main object of all 
constructions. When the intention of the parties can be ascertained, 
nothing remains but to effectuate that intention." Elliott v. Jefferson, 
133 N. C., 215; Salisbury v .  And~ews, 19 Pick. (Mass.), 250; Walsh v. 
Hi71, 38 Gal., 481. 

We can see no reason why the manifest intention of the grantor should 
be so carefully regarded in  determining what property his deed 

(398) covers and so entirely disregarded in determining what estate 
in  that property the grantee shall take. 

1 Jones, Real Property, see. 568, says: "The inclination of many 
courts a t  the present day is to regard the whole instrument without 
reference to formal divisions. The deed is so construed, if possible, 
as to give effect to all its provisions, and thus effectuate the intention 
of the ~ a r t i e s .  When an instrument is informal, the interest transferred 
by i t  depends not so much upon the words and phrases i t  contains as 
upon the intention of the parties as indicated by the whole instrument." 

I n  support of his text the author cites in his note a great array of 
cases from many states. 

This deed having been executed in 1885, the words heirs in  the prem- 
ises can have no force, or effect, as, since the act of 1879, the grantee 
would have taken the same estate without the use of the word as with it. 

This Act, now sec. 946 of the Revisal, provides, that "when real 
estate shall be conveyed to any person, the same shall be held and con- 
strued to be a conveyance in  fee, whether the word heirs shall be used 
or not, unless such conveyance shall in plain and express words show, or 
i t  shall be plainly intended by the conveyance or some part thereof, that 
the grantor meant to convey an estate of less dignity." 

All conveyances of land executed since the passage of the act are to be 
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taken to be in fee simple, unless the intent of the grantor is plainly mani- 
fest in  some part of the instrument to convey an estate of less dignity. 

I t  is the legislative will that the intention of the grantor and not the 
technical words of the common law shall govern. 

This is the view taken by the Kentucky court in  construing a similar 
statute. Baslcett v .  Sellars, 93 Ky., 2. 

Taking into consideration the whole of the deed under discussion, 
it is clear beyond doubt that i t  was the intention of the grantor that the 
habendum should operate as a proviso or limitation to the grant- 
ing clause in  the premises, and control it so as to limit the estate 399) 
conveyed to his daughter Nargaret to a life estate with a remain- 
der over to her children. 

The insertion of the wordUheirs"in the premises was evidently in  defer- 
ence to an established formula and creates, in  our opinion, no repugnance 
between the granting clause and the hahendum, inasmuch as the same es- 
tate would pass to the plaintiff whether this word be inserted or omitted. 

The subsequent limitation of the estate conveyed to the grantee in 
the hubendurn and the creation of an estate in remainder therein, is 
conclusive proof that the grantor did not intend by the use of the word 
heirs in  the premises to create an estate in fee in  the plaintiff. 

There is another reason why specific performance should not be 
decreed in this case. 

The feme plaintiff, according to the facts found, is now married and 
has several children. They have not been made parties to this action 
and therefore will not be bound by a decree in it. 

The court of equity will not compel a purchaser to pay out his money 
for a doubtful title when his contract entitles him to an indefeasible one. 

The judgment is reversed, and the cause remanded with direction 
to enter judgment in accordance with this opinion. 

Reversed. 

Cited: Real Estate Co. v. Bland, 152 N.  C., 231; I n  re Dixon, 156 
N. C., 28 ; Thomas v.  Bunch, 158 N .  C., 178 ; Highsmith v.  Page, ib., 
229; Acker v.  Pridgen, ib., 338; Willianzson v.  Bitting, 159 N.  C., 324; 
Eason v. Eason, ib., 540; Baggett v .  Jackson, 160 N .  C., 30; Midgett v. 
Meelcins, ib., 44; Jones v.  Sandlin, ib., 155; Beacom v. Amos, 161 N. C., 
365; Ipock v. Gaskins, ib., 681; Jones u. Whichard, 163 N.  C., 246; 
Holloway v. Green, 167 N.  C., 94; Gullford v. Porter, ib., 368; Phifer 
v. iVfullis, ib., 409; Brown v. Brown, 168 N.  C., 10 ;  Spencer v. Jones, 
ib., 292; Weil  v.  Dauis, ib., 303; Lumber Co. v.  Lumber Co., 169 N. C.,  
90, 100; Xhuford v. Brady, ib., 226; Gold Mining Co. v.  Lzcrnber Co., 
170 N.  C., 276; Howell u. Hurley, ibid., 403; Coble v.  Barringer, 171 
N. C., 449; Qualch v. Futch, 172 N. C., 317 ; Rev& v. Murphy,  ibid, 581 ; 1 
White  v. Coodwin, 174 N.  C., 726. 
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(400) 
MARTIN v. KIRKPATRICK. 

(Filed 9 December, 1908.) 

1. Bankrupt Act-Mortgage-Time of Execution of Power of Sale. 
The provision of the Bankrupt Act making all debts owing by the 

bankrupt due and payable at  the date of the adjudication, does not 
affect the terms of a mortgage executed by him, in which the date at 
which the power of sale may be executed is fixed. 

2. Pleadings-Injunctions-Hearing. 
The judge properly continued the injunction, until the hearing, upon 

the allegations in the pleadings. 

AOTIOX for restraining order heard by Moore, J., at April Term, 
1908, of CATAWBA. 

The undisputed facts appearing upon the record are: On 1 Sep- 
tember, 1905, H. E. McCombs and another conveyed to Mrs. 0. W. 
Eoyster and N. E. Aull the land in  controversy. Some time thereafter 
they formed a partnership under the name and style of the Phcenix 
Manufacturing Go. On 4 May, 1907, hu l l  executed a mortgage on hia 
one-half undivided interest in  the land to defendant, Mrs. L. G. Kirk- 
patrick, to secure a note of one thousand dollars. This mortgage was 
duly recorded. The mortgage recites that Aull had executed his nott. 
to Mrs. Kirkpatrick for $1,000, due and payable 4 May, 1908, and in 
default of its payment at  maturity, the mortgagee was empowered to 
sell the land, etc. On 29 July, 1907, Aull conveyed to Mrs. Royster 
his interest in the land, "subject to a mortgage on said one-half interest 
in  said property, heretofore executed by the parties of the first part to 
Mrs. L. G. Kirkpatrick, to secure an indebtedness of one thousand doi- 
lars." This deed was recorded 2 August, 1907. ' On 13 December, 
1907, Mrs. Royster executed to plaintiff a mortgage on all of said land 
to secure a note of $3,500. Aull was, some time prior to 4 March, 
1908, adjudged a bankrupt. Defendant has not proved her debt against 
his estate. Defendant advertised her one-half interest in the land mort- 

gaged to her by Aull for sale under the power conferred upon 
(401) her in said mortgage, the sale to take place 17 March, 1908. 

The plaintiff applied to Judge Council1 for an order restrain- 
ing and enjoining the defendant from selling. I n  his affidavit he aver.; 
that the land was partnership property, and that he was a creditor of 
the partnership which was insolvent; that the mortgage from Aull to 
defendant was a fraud upon the partnership creditors. H e  makes other 
averments attacking the validity of defendant's mortgage. H e  also al- 

\ 
Ieges that the note secured by the mortgage was not due a t  the date of 
the advertisement, and would not be due until 4 May, 1908. Defendant 
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filed answer denying the allegations of plaintiff's affidavit. A restrain- 
ing order was granted, returnable before Judge Moore who, on the 
hearing, continued this order until the final hearing. From this order 
defendant appealed. 

E. B. Cline and M. H. Yount for plaintiff. 
A. A. Whitenel. for defendant. 

CONNOR, J. The affidavits of the plaintiff and defendant present a 
number of controverted questions of fact which cannot be satisfactorily 
disposed of upon this appeal. I t  is manifest that, by the terms of de- 
fendant's mortgage, the power of sale cannot be executed prior to 4 
May, 1908, and the advertisement was premature. Defendant, how- 
ever, contends that by virtue of a provision in the Bankrupt Law, all 
debts are made due and collectable upon the adjudication in bankruptcy. 
However this may be for the purpose of proving them against the estate 
of the bankrupt, we do not see how this provision can affect the rights or 
remedies of a creditor who does not prove her debts. The power of sale 
in  the mortgage must be enforced according to its terms, without regard 
to other remedies given the creditor for the collection of the debt. Our 
statute has the same provision when a general assignment is made 
by a debtor, Rev., sec. 967, but it has never been supposed that (402) 
it had any other effect than to permit the creditor to proceed to 
collect his debt by suit, attachment, etc. I t  cannot be construed to 
change the terms of the mortgage. We forbear discussing the questions 
debated before us because, until the facts are found upon issues sub- 
mitted to a jury, or by the court, they are not presented. I n  either 
aspect of the case we concur with his Honor in continuing the injunction 
to the hearing. The parties should file appropriate pleadings and go 
to trial upon them, to the end that the very truth of the matters in con- 
troversy may be settled. The order continuing the injunction is 

Affirmed. 
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N. &I. CORDELL AND WIFE v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 9 December, 1908.) 

1. Telegraph Companies-Duty to Public-Message Tendered. 
A telegraph company owes a duty to the public, within the scope of 

i ts  business, to receive for transmission and delivery, under its reason- 
able rules and regulations, a proper message tendered with lawful charges 
for such service. 

2. Same-Refusal to Receive-Tort. 
For the wrongful refusal by telegraph company to receive, for trans- 

mission and delivery, a message tendered, an action in tort accrues to the 
party injured. 

3. Telegraph Companies-Message Tendered and Refused-Torts-Measure 
of Damages. 

I n  an action arising in tort against a telegraph company for the  
wrongful refusal to receive a message for transmission and delivery, the  
damages recoverable are  all such as proximately flow therefrom, and a r e  
not limited to those within the contemplation of the parties. 

4. Telegraph Companies-Message Tendered and Refused-Lawful Messages 
-Destination-Signature-Implied Knowledge. 

After having been sent back some twelve miles in the country by the 
defendant telegraph company's agent to  have a message, formerly ten- 
dered and refused, written on defendant's blank used for the purpose, 
the agent of the sender tendered, with charges for transmission and 
delivery, two messages written thereon, addressed to D., to tell C. (her 
husband) of the dangerous condition of his child, and to come at  once. 
The defendant's agent had refused the first message, giving a s  his reason 
he did not know its destination, and had been informed that it  was in 
the country some miles from its two telegraph offices, S. and B. The 
full charges for  transmission and special delivery were tendered, and 
defendant's agent roughly refused to receive them because the place of 
destination of each were signed to the message, the sender's signature 
being omitted, instead of a t  its usual placing on the forms furnished: 
Held, (1) The messages were lawful ones; ( 2 )  They mere sufficient to 
apprise the defendant's agent that they were for transmission to S. and 
B.; (3)  The absence of the signature of the sender gave no indication of 
an unlawful design or purpose; (4 )  That they gave notice that the fail- 
ure to send them would cause mental anguish. 

5. Telegraph Companies-Address to Third Persons-Principal and Agent-. 
Questions for Jury. 

The evidence showing a wrongful refusal by telegraph company's 
agent to  receive. for transmission and delivery, a message addressed to 
a third person, requesting him to inform plaintiff's husband of the dan- 
gerous condition of his child and for him to come a t  once, and it  appear- 
ing that  the addressee could readily hare  given the information to 
plaintiff in  time for him to reach home before the burial of his child, i t  
is for the jury to find whether the addressee as  agent of plaintiff would 
have communicated the information to the husband. 
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6. Telegraph Companies-Time of Burial-Evidence. 
Evidence of the time of burial of the person concerning whose illness 

a telegram has been offered to defendant to send, may be competent in 
an action for mental anguish arising from the wrongful refusal of 
defendant to receive it for transmission. 

7. Telegraph Companies-Sickness in Plaintiff's Family-Evidence Imma- 
terial. 

In an actiop upon tort for the wrongful .refusal of a telegraph com- 
pany to receive a message for transmission, announcing an illness of a 
child, evidence of the number of, or the sickness in, plaintiff's family, is 
immaterial, and is not reversible error. 

8. Questions of Law-Findings of Jury-Harmless Error. 
Questions of law referred to the jury and properly found by them, do 

not constitute reversible error. 

ACTION tried before Bergusom, J., and a jury at May Term, (404) 
1908, of CATAWBA, to recover damages for negligence alleged in 
the transmission and delivery of a telegram. 

The uncontradicted evidence discloses the following case: The 
feme plaintiff, on 4 September, 1907, was at her home in Catawba 
County, about'twelve miles from Hickory, where defendant kept an 
office for the receipt and transmission of messages. Her husband, N. M. 
B. Cordell, was absent teaching a singing school at  Berea Church, about 
three and a half miles from Biltmore, Buncombe County, at which place 
defendant kept an office, and two and a half miles from Azalea. He 
boarded in the neighborhood with his pupils. Daniel Cordell, his uncle, 
lived about one mile from Berea Church. His postoffice was at Gleu 
Inglis, Azalea being the station on the railroad where there was a tele- 
graph office. Swannanoa and Biltmore are on the railroad between 
Hickory and Asheville, and there are telegraph offices at  both stations. 
Daniel Cordell was at  Azalea on 4 September, 1907. The f e m e  plain- 
tiff's child was dangerously sick and died on that day. About four 
o'clock in the morning she sent her son, 0. B. Cordell, a boy of sixteen 
years of age, to Hickory, for the purpose of sending a message to her 
husband. She gave him ten dollars with which to pay for the message. 
H e  testified in  regard Cb his visit to the defendant's office: "I am seven- 
teen years old and am the son of N. M. Cordell and wife L. B. Cordell. 
I was at  home on 4 September, 1907. I know what this suit is about. 
My mother woke me up a t  twelve o'clock in the night and told me that 
I mould have to go for the doctor, and I went for Dr. Hoover. I left, 
home at four o'clock that morning to go to telegraph for my father. No 
one but my home folks and my grandmother were at  home between 
twelve and four o'clock. I reached Hickory about six o'clock and went 
to the telegraph office, and gave the boy my little piece of paper that had 
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been written on. H e  picked i t  up and looked at it, and told me to wait 
a few minutes until the gentleman came in. I did not know him 

(405) a t  the time, but learned afterwards that i t  was Mr. Foster. He  
took up the paper and looked at it, and said he did not know where 

Azalea was; that he did not know anything about the place. He  asked 
me how far  I lived from Hickory, and I told him twelve miles. He  
tore off three blanks for telegrams, and he told me to take them home 
and tell those people to fill them out. I took them hom'e and gave them 
to my mother, and told her where he said to fill them out, and what to 
pwt in. Foster just told me to take the blanks home and tell those people 
to fill them out to go where we wanted them to-to Swannanoa, Biltmore 
or Asheville. There was no other conversation' about the place to send 
them or about what was the place. After I reached home I gave the 
blanks to my mother, and told her he said he could not send the message 
to Azalea, that he did not know anything about the place. I told her he 
showed me where to fill i t  out, where to put the names and where i t  was 
to go. She and my sister filled them out after I showed her, and I went 
to get another horse. I got Jake Heffner's horse and went back home, 
and they had the telegram waiting. I took them and started back to 
Hickory. I got there about three o'clock in the afternoon, went to the 
telegraph office and gave the two papers to Foster. Foster looked at 
them and said, 'these are not right yet.' I told him my mother had 
never written telegrams or had anything to do with it, and she did not 
know how. He  said that i t  did not make a damn bit of difference; 
that they were not responsible for her ignorance. 1 asked him if h~ 
could telegraph to Asheville, and he said, 'I guess so, but how far is i t  
from this place, Swannanoa, to where he is?' I told him I thought i t  
was three or four miles. H e  said it would cost twenty-five cents or 
seventy-five cents a mile to get the message to my father. I told him 
i t  did not make any difference what i t  cost; that I had the money to pay 
for it, and i t  had to be sent. H e  said the wires were down, and that 

they did not have a damn bit more sign of a wire than I had. I 
(406) had ten dollars in money, one five dollar bill and the other in 

one dollar bills. My mother gave it to me that morning when I 
left home. After Foster told me that he did notbhave any wire, I went 
out and went home. I did not see Foster any more, and c a k e d  Exhibits 
'-4' and 'B' back home with me. I reached home a little before sundown. 
Foster read both Exhibits 'A' and 'B.' The paper which I carried to 
Foster the first time I went to the telegraph office in Hickory that morn- 
ing was carried back by me, and about the last of the next week I gave 
it to my father, N. M. Cordell. I have not seen i t  since that time and 
do not know where i t  is now." 

The telegrams referred to i n  the testimony as Exhibits A and B, were 
i n  the following words : 296 
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4 September, 1907. 

To Daniel Cordell. Tell Noah Cordell to come home at once. Mes- 
sage to be returned for comparison. 

Swannanoa. 

To Daniel Cordell. Tell Noah Cordell to come home at once. 
Swannanoa. 

4 September, 1907; 

To Daniel Cordell. Tell Noah Cordell to come home this evening, 
that his child is just alive. Message returned for comparison. 

Biltmore. 

The child died Wednesday, and was buried on Thursday evening, 5 
September, 1907. 

Feme plaintiff was asked: "Why did you bury him on Thursday?" 
She answerbd:  he doctor advised me to do it-he had the fever." 
"What was the condition of the rest of your family?" ''I had another 
sick child." "How many children have you?" "Eight living children." 
To each of the foregoing questions and answers defendants duly excepted. 
Two trains passed Swannanoa, Biltmore and Azalea each day, 
going towards Hickory. Plaintiff's husband reached home Satur- (407) 
day, when he first learned that his child was dead. He  testified 
that he would have gone home at once if he had received the telegram. 
Defendant demurred to the evidence. Demurrer overruled and defend- 
ant excepted. Defendant submitted a series of special instructions 
presenting the same questions raised by the demurrer, all of which were 
refused, and defendant excepted. The following issues were submitted 
to the jury: 

1. Did plaintiff tender to the defendant for transmission and delivery 
the said message mentioned in the complaint ? Answer : Yes. 

2:Was the said message in  such form that it was the defendant's 
legal duty to receive i t ?  Answer: Yes. 

3. Did the feme plaintiff tender or offer to pay or guarantee the 
charges for the transmission and delivery of said message? Answer: 
Yes. 

4. Did the defendant unlawfully refuse to receive and transmit and 
deliver the said message? Answer: Yes. 

5. Did the feme plaintiff suffer mental anguish by reason of the de- 
fendant's failure to receive, transmit and deliver said message? An- 
swer: Yes. 

6 .  What damages, if any, is the feme plaintiff entitled to recover? 
Answer : Yes, damages $1,250. 
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His Honor's instructions to the jury are set out in full. Defendant 
noted a number of exceptions. Judgment was rendered upon the ver- 
dict and defendant appealed. 

Hufham & Whitener and W .  A. Self for plaintiff. 
Tillett & Guthrie and A. A. Whitener for defendant. 

CONNOR, J. A large number of exceptions and assignments of error 
are set out in the record, but counsel concede that the merits of the case 
may be discussed and disposed of without specific reference to each of 
them. The contention of the defendant involves three propositions; 

(1) That the evidence discloses no cause of action; (2)  that 
(408) if any cause of action is shown, only nominal damages can be re- 

covered; ( 3 )  that his Honor committed error in admitting testi- 
mony upon the fifth and sixth issues. The evidence does not disclose 
a breach of contract, but refusal to enter into a contract to perform a 
public duty, to receive for transmission messages set out in* the record. 
The right of the feme plaintiff, therefore, to maintain her suit depends 
upon the answer to the inquiry whether the defendant owed her the 
duty to receive for transmission the messages tendered it. That a 
telegraph company is engaged in  a public business, owing a public duty 
to serve any member of the public who may apply to it for service in 
its corporate business, in conformity to its reasonable rules and regula- 
tions, i s  not an open question in this or any other American court. 
When, therefore, a person presents a message at one of its offices during 
office hours, to which there is no lawful objection, and pays or tenders 
the usual charges therefor, it is the duty of the company's operator, or 
other agent, to receive and promptly transmit it. A refusal to do so 
without legal excuse, is an actionable tort, for which such person may 
recover all such damages as proximately flow therefrom. This right of 
action is not based upon contract, but upon a breach of duty. This 
Court, in discussing the cases wherein the plaintiff has sued for damages 
for failure to deliver, after a contract h& been entered into, has uni- 
formly recognized this principle. I n  Laudie v. Tel. Go., 124 N .  C., 
528, Douglas, J., said: "Moreover, the defendant, as a common carrier, 
owed to the plaintiff a public duty which it should have performed with 
reasonable care and diligence. I t  cannot be relieved of liabilitv for the 

u 

proximate results of its own negligence, if it existed, by unreasonable 
regulations or technical objections." I n  Green v. Tel. Co., 136 N. C., 
489, the same justice says: "A telegraph company is a quasi-public 
corporation-private i n  the ownership of its stock, but public in the 

nature of its duties. . . . Hence it follows both upon reason 
(409) and authority, that the failure of a telegraph company to prompt- 
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ly and correctly transmit and deliver a message received by it, is a 
breach of public duty imposed by operation of law." I n  Tel. Co. v. Bie- 
haw, 8 Ind. App., 246, 4 Am. Elec. Cas., 723, i t  is said : "Telegraph com- 
panies are quasi-public corporations and are, under the general duty they 
owe to the public, required to transmit and deliver any message given 
to them for that purpose, on the payment or tender of the usual charges, 
with reasonable diligence." Joyce on Elec. Law, see. 733, says: "If a 
message is tendered to a telegraph company with the requisite lawful 
charges, i t  is obligated to receive the same for transmission." Jones 
on Tel. Cos., see. 266. I n  Gray v. TeZ. Co., 87 Ga., 350, 27 Am. St., 
260, 14 1;. R. A, 95,  Bleckley, C.  J., says: "Telegraph companies, like 
common carriers, are voluntary servants of the general public. They 
exercise a public employment and offer themselves for the transaction 
of business, in behalf of every person who seeks to engage their skill and 
their special facilities for a peculiar class of work. Their relation 
to the public imposes upon them the duty of undertaking, as we11 as the 
duty of performing, and the violation of either duty is a misfeasance - 
a tort." 

I t  was the manifest duty, therefore, of the defendant's operator to 
receive for transmission the message tendered by plaintiff's son, unless 
excused or justified for its refusal by reason of something found in the 
evidence taking the message out of the general rule. There is no sug- 
gestion that the time, manner of tendering or the contents of the meb- 
sages were not in  accordance with the rules and regulations of the com- 
pany, or that the charges were not tendered. But two objections were 
made to receiving them. I t  is said that they were not properly ad- 
dressed. The testimony shows that the f e m e  plaintiff first sent her son 
from her home, twelve miles distant, at  midnight, with a piece of 
paper on which some words were written. He  reached the office 
at six o'clock in the morning and offered the message to the (410) 
operator. I t  is evident that, in her efforts to write a message, she 
gave notice to the operator that she wanted to notify her husband, a t  
Azalea, of the extreme illness of her child. The son says that the opera- 
tor "took up the paper and looked at it, and he said he did not know 
where Azalea was; that he did not know anything about the place. Ho 
asked me how far  I lived from Hickory. I told hitn twelve miles." 
I t  is a reasonable inference that the operator was put upon notice that 
the message was urgent, and that i t  was to go to azalea. I t  would not 
seem unreasonable to say that he should have aided the boy in putting 
the message in proper form to send. Instead of doing so, he gives him ' 

three blanks and sends him home-a distance of twelve miles-telling 
him "to tell those people to 'fill them out." The boy returned home, 
gave his mother the blanks and "told her where he said to fill them out 
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and what to put in." She, with the assistance of her daughter, "filled 
them out," while the son borrowed a horse from a neighbor and re- 
turned to Hickory to make a second attempt to communicate with his 
father. When he showed the message to Foster, his only response 
was: "These are not right yet." The boy's account of the conduct of 
the operator exhibits an indifference not only to his duty, but to the 
dictates of common humanity. H e  made no offer to correct the mes- 
sage, put i t  in proper form, or to understand its terms. I t  is perfectly 
obvious that, by the use of ordinary intelligence, he could, in the light 
of the first visit of the son and the language used by him, have easily 
understood that one of the messages was to be sent to Swannanoa and- 
the other to Riltmore. To question this is to impute to him a degree 
of ignorance unfitting him to hold the position which he occupied. 
Hickory is a town of several thousand inhabitants; it is unthinkable 
that the defendant company employed an operator there who did not 
know from the message, and the action of the boy, that the plaintiff 

wished to send a message to Daniel Cordell at  the places named, 
(411) directing him to notify her husband to "come home at once"- 

that '(his child was just alive." Instead of putting the message 
i n  proper form, if i t  was not so, or aiding the boy in doing so, or send- 
ing i t  as i t  was written, he contents himself, when told by the boy that 
his mother "had never written telegrams," with the declaration that it 
did not make a bit of difference, that they were not responsible for her 
ignorance. The entire evidence shows a cruel, wanton disregard of duty, 
and  indifference to the rights of plaintiff. 

I t  is said that the messages were not signed. This is not necessary 
unless the contents indicated some unlawful purpose or were calculated 
fo  arouse a well grounded suspicion that there was some improper reasojj 
for withholding a signature. While there are limitations upon the duty of 
telegraph companies to receive messages in cipher, or containing lib- 
elous matter, or disclosing an' unlawful design, there was nothing in 
these messages bringing them within such limitations. Whether, when 
a message is offered which, by reason of the ignorance of the sender, is 
not in proper form, but the meaning of which is clear, i t  is the duty 
of the operator to aid or advise him how to put it in proper form, so 
fa r  as to express %is meaning, is not presented in this appeal. I t  would 
seem to be a reasonable requirement. The operator in this case made 
no offer or suggestion to the boy to aid him, although both the language 
of the message and the statement of the boy clearly indicated to him 
what plaintiff wished and was endeavoring to do. As if to rid himself 
of the boy, he said that it would take "twenty-five or seventy-five cenis 
a mile to get the message to his father." The boy promptly met this 
abjection by saying that i t  did not make any difference what i t  cost, 
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that he had the money to pay for it, and i t  had to be sent. He did 
have the money. The operator thereupon said that the wires were 
down. Baffled i n  his efforts to send the message, the boy "went 
out and went home." We are unable to find a semblance of (412) 
excuse for the refusal of the operator to send the messages. Can 
i t  be doubted that if sent to either Biltmore or Swannanoa, exactly as 
they were written, a,nd, if received by Daniel Cordell and communi- 
cated to the husband, that he would have understood their meaning? 
That the words "come home a t  once" or "come this evening, your child 
is just alive," would have brought him promptly to his wife in  dis- 
tress? He says that he would have gone to her. Certainly the operator 
had no right to assume that the messages, as written, would not have 
accomplished their purpose. "The sender is assumed to know the name 
of the party to whom he desires the message to be sent, where he resides. 
and that he has written this accurately and correctly on the telegram." 
Jones, Tel. Co., see. 303. What possible difference can i t  make if the 
address is written on some other part of the blank than is usual? I f  3 

letter was addressed as these messages, is there any doubt that i t  would 
have been forwarded to Swannanoa or Biltmore? To hold that every 
person sending a telegraphic message must have the same experience 
and use the same degree of intelligence, would be to exclude many who 
have had no such experience from the benefit of this public agency. 
Especially would this result follotv in  many cases if the operator may fix 
his own standards of the form of a message, refuse to act upon any 
other information and refuse to perform the service, as i n  this case, be- 
cause "he mas not responsible for the ignorance" of the sender. I t  is 
evident from the language used by the operator that he knew that the 
messages were to go to Swannanoa and Biltmore. Considered from 
any point of T-iew, or in any aspect, the defendant was guilty of an 
aggravated breach of duty to feme plaintiff. She is entitled to such 
damages as proximately resulted from its wrongful refusal to receive 
her messages for transmission. I t  is not a negligent failure to perform 
the terms of a contract, but a tort, with many elements of aggravation. 
Plaintiff is entitled to recover, at  least, compensation for any 
injury which she sustained by reason of the tortious conduct of (413) 
defendant. 

The rule prescribing the measure of damages for breach of contract, 
as laid down in  Hadley v. Baxerzclale, 9 Exch., 341, cited and applied in 
Williams v. Tel. GO., 136 N .  C., 84, has no application here. I f  the 

defendant  had undertaken to transmit and deliver the messages promptly 
and had negligently failed to do so, we would inquire what damages 
were reasonably within the contemplation of the parties, as in  WiZiiarnr 
and similar cases. Here the defendant's liability is measured by the 
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rule laid down in Ramsbot tom v. A. R., 138 N. C., 38, and Johnson  v 
R. R., 140 N. C., 574. "Every man, in  law, is presumed to intend any 
consequence which naturally flows from an unlawful act, and is answer- 
able to private individuals for any injury so sustained," citing W e l c h  
v. j'iercy, 29 N .  C., 365. "There need not be in the mind of the indi- 
vidual whose act or omission has wrought the injury, the least contern- 
plation of the probable consequences of his condyct; he is responsible 
therefor because the result proximately follows his wrongful act or non- 
action." I Sutherland Dam., 16. "The real question in these cases 
is, did the wrongful conduct produce the injury complained of, and 
not whether the party committing the act could have anticipated the 
result." Hale on Damages, 36, 8 A. & E. (2  Ed.), 625; Allison II. 

Chandler, 11 Mich., 561. The defendant may not say that its operator 
did not anticipate that his refusal to receive and transmit the message 
would cause the feme plaintiff mental anguish. The message gave him 
notice that mental anguish would follow the failure to receive for 
transmission. The unusual efforts made to have it sent, the offer to 
prepay all charges, and all of the surrounding conditions, must have 
impressed a man of ordinary intelligence with the urgency of the mes- 
sage. H e  knowingly and willfully refused to send the messages, and his 

employer is liable for such damages as plaintiff sustained by 
(414) reason thereof. 

But defendant says that i t  is not shown that if the message had 
been sent, that Daniel Cordell would have received it, or that, if he re- 
ceived it, that he would have notified plaintiff's husband. I t  is more 
than probable that if i t  had discharged its duty a t  Swannanoa or Bilt- 
more, the message would have reached Daniel Cordell. Whether it 
would have done so was not for the defendant to say, but for the jury. 
I f  Daniel Cordell, the uncle of Noah, had received the message, he cer- 
tainly could have delivered it or notified Noah. H e  lived one mile from 
Berea Church, where Noah was teaching music and boarding about in 
the neighborhood. Whether he could and would have done so was for 
the jury to say. There was ample evidence to carry these questions to 
the triers of the fact. They had a right to assume that defendant's 
agents at  Biltmore or Swannanoa would perform their duty, using due 
and reasonable diligence to deliver, and i t  was entirely competent for 
them to find that, by such diligence, a delivery would have been made. 
They may have reasonably found that Daniel Cordell could and would 
have promptly notified Noah. There was evidence that two trains each 
day passed the stations going to Hickory, on the same line of track an$() 
not far  distant. These questions were submitted to the jury, under 
correct instructions; that the feme plaintiff suffered mental anguish by 



N. C.] FALL TERM, 1908. 

reason of the absence of her husband, is not only proven, but so manifest 
that the jury could not have found otherwise. 

Defendant assigns as error the admission of the testimony in  regard 
to the burial of the child on Thursday. We can see no basis of com- 
plaint. I t  may have been suggested that she should have waited a longer 
time for her husband to get home. To meet this, i t  was competent for 
her to say why the burial x7as on Thursday. 

She was permitted to say that she had another sick child, and that 
she had eight living children. To this defendant excepts. We 
d.o not perceive how this evidence could prejudice defendant. I t  (415) 
was, at  the most, immaterial. We have examined his Honor's 
instructions with care. 

I t  would seem that the second and fourth issues involved qnestions 
of law. I f  so, the jury have answered them correctly. 

We find no error in the instructions given the jury. The iindings of 
fact establish plaintiff's cause of action, and that she sustained damage, 
the amount of which has been fixed by the jury. I t  will be certified 
to the Superior Court of Catawba that there is 

No error. 

Cited:  Penn v. Te leg~aph  Co., 159 N. C. ,  309. 

W. H. WHITE v. J. J. KINCAID, KINCAID LUMBER AND VENEER 
CO&fPANY ET AL. 

(Filed 16 December, 1908.) 

1. Corporations-Darnnum Absque Injuria. 
When a person, corporate or individual, is doing a lawful thing in a 

lawful way, his conduct is not actionable, though it may result in dam- 
age to another, for no legal right has been invaded, and hence it is 
d a m u r n  n bsgue injuria. 

2. Corporations-Dissolution-Statute-Directors-Rights of Stockholders- 
Injunction. 

Revisal, see. 1195, enters into eJ7ery charter of a corporation subject 
to its provisions, and every stockholder in such corporation takes and 
holds his stock subject to the power of dissolution therein provided, and 
when the statutory provisions are complied with and the directors, acting 
in good faith and according to their best judgment for the interests in- 
rolved, pass the resolution required, and it is concurred in by two-thirds in 
interest of the stockholders, it is only in rare and exceptional instances 
that their action should be stayed or interfered with by the courts. 
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3. Corporations-Dissolution-Statute-Directors-Fiduciary Relationship. 
The directors of a corporation in proceedings for dissolution, under 

Revisal, see, 1195, Are trustees in  the sense that  they must act faithfully 
in  their judgment for the benefit of the corporation and in furtherance 
of its interest, and not for the purpose of unjustly oppressing the holders 
of the minority stock, or to attain their own personal ends. 

4. Corporations-Dissolution-Statute-lnjunction-Directors-Discretion. 
When a corporation lavfully proceeds to  wind up its affairs in accord- 

ance with Revisal, see. 1195, the motive prompting the act, however 
reprehensible or malicious, is not, as  a rule, relevant to the inquiry; and 
the courts will not undertake to interfere with the honest exercise of 
discretionary powers vested by statute in the management of a corpo- 
ration, however unwise or improvident i t  may seem in a given instance. 

5. Corporations-Dissolution-Statute-Rights of Stockholders-lnjunction- 
Fraud. 

When i t  appears of record that  a restraining order has been issued 
against the dissolution of a corporation according to the provision of 
Revisal, see. 1195, a t  the suit of a stockholder, and that there was no 
scheme or conspiracy on the part of the management or majority stock- 
holders of the corporation to oppress the plaintiff, except a n  inference 
made by him from the fact that a dissolution was resolved upon; and 
that, though solvent, there was no available capital with which to resume 
business, and no prospect of mutual eoiiperation or eventual success, the 
restraining order should be dissolved. 

6. Corporations-Dissolution-Statutes-Questions for Court-Procedure. 
Upon the dissolution a t  the final hearing of an order restraining a 

manufacturing corporation from dissolving according to the provisions 
of Revisal, see. 1195, in an action brought by a stockholder, when i t  
appears that there are  substantial issues involving the adjustment of 
corporate affairs arising from the pleadings, especially as to indebtedness 
between the corporation and plaintiff and defendant, which will require 
decision by the court, the proceedings referred to and contemplated by 
Revisal, see. 1203, should be carried on and completed in the present 
action, and include such orders as  to  the disposition and sale of the 
plant as  may be for the best interests of the assets and of the parties. 

CAUSE heard  on re tu rn  to  prel iminary restraining order, before 
Webb, J., holding courts T e n t h  District,  on  1 October, 1908. 

T h e  plaintiff, using his  complaint filed i n  the  cause as a n  
(417) affidavit, alleged, among o ther  things, t h a t  h e  owned two thou- 

sand  dollars of stock i n  defendant  company, a corporation, hav-  
i n g  nineteen thousand dollars of pa id  u p  stock, owning a valuable plant  
a n d  owing not  more t h a n  twenty-eight hundred  dollars. Plaintiff also 
alleged cer tain wrongs committed i n  t h e  control a n d  management of 
t h e  p lan t  o n  t h e  p a r t  of one of t h e  defendants, J. J. Kincaid, the  man- 
ager  a n d  owner of one hundred a n d  f o r t y  shares  of stock; a n d  avers, 
fu r ther ,  t h a t  he  and  the  individual  codefendants h a d  made a combina- 
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tion and entered on a scheme to dissolve the corporation for the pur- 
pose of ousting plaintiff from his office as secretary and treasurer, and 
impairing the value of his holdings, by selling out the property at  a 
time and in  a manner that would result i n  a sacrifice of the same, and 
cause great damage to the corporation and the holders of stock therein, 
etc. Plaintiff alleged, further, that the corporation is solvent, and was 
prosperous until the last several months, when, owing to the panic, the 
furniture mills of the county had closed down or were working on 
shorter time, and this condition of affairs had made i t  advisable for 
defendant company to suspend operation temporarily, but there was 
every reason to believe that, with the revival of business, now probable 
and imminent, defendant company could remme and, under proper man- 
agement, become a money-making enterprise. 

The individual defendants answered and admitted that the plant was 
now closed down, and alleged that its indebtedness is much greater than 
plaintiff states, filing an itemized statement of accounts and claims 
against i t ;  that, while the corporation is now solvent, there are no pres- 
ent means available for further operations. Defendants further admit 
that, under see. 1195, Revisal, the defendants, directors, acting in  their 
best judgment, and believing i t  advisable and most for the benefit of the 
corporation that the same be dissolved, had passed resolutions to that 
effect; and, having issued proper notices for the stockholders 
to meet and consider and pass upon this resolution, as required (418) 
by the statute, the said stockholders were proceeding to act under 
the notice when they were stayed by restraining process of the court 
issued in this cause. Defendants deny that there has been any scheme 
or purpose to wrong the plaintiff or deprive him of his property, or to 
wrong or injure the corporation, or the holders of the stock therein, 
either by reason of the dissolution or the disposition of the property, 
but aver that the property is td be sold by'methods calculated to make 
i t  bring its value, and where plaintiff, and all others, shall have an 
opportunity to bid apd buy; that defendant J. J. Eincaid is the only 
member of the company who has any experience i n  this work, and he 
desires to withdraw and go into the business in the eastern part  of the 
State, and, taking all the conditions and circumstances into considera- 
tion, the directors, deeming it to the best interest of the corporation 
and its stockholders that it should be dissolved, have passed the resolu- 
tion to that effect, as heretofore stated. 

Plaintiff replied, denying the amount of the indebtedness claimed, 
averring mismanagement, etc., on the part of defendant J. J. Kincaid, 
as stated. On the hearing the preliminary restraining order was dis- 
solved, and the plaintiff excepted and appealed. 
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T. C. Lim, Adams, Jerome & Armfield for p l a k t i f .  
L. H.  Clement, Hayden Clement, Overmxn & Gregory for de fendmt .  

HOKE, J., after stating the case: Our statute on the subject, Revisal 
1905, see. 1195, provides for the voluntary dissolution of corporations, 
in  effect, as follows: "That whenever; i n  the judgment of the board 
of directors, i t  shall be deemed advisable and most for the benefit of a 

corporation that i t  should be dissolved, they may pass a resolu- 
(419) tion to that effect by a majority of the board, proper notice be- 

ing first given as required, and when this resolution has been 
submitted in  writing to the stockholders, and, in a meeting called for 
the purpoae, two-thirds in interest of the stockholders consent to such 
dissolution, and the action is filed with the Secretary of State, who shall 
issue a certificate to that effect, and after due publication of notice in 
the county, and this haring been made to appear to the Secretary, the 
corporation shall be dissolved and its business affairs settled up and 
adjusted as required by law." 

AS far  as North Carolina is concerned, this statute settles the ques- 
tion formerly much mooted in the courts as to whether, and under what 
circumstances, a corporation could be dissolved by the stockholders, 
when no time was fixed for its duration, upholding and extending this 
power of voluntary dissolution as established by the better considered 
decisions on the subject. Black v. Cam1 Co., 22 N. J., Eq., 130-404; 
Treadwell v. Mfg. Co., 7 Gray, 393. This regulation enters into every 
charter, subject to the provisions of the statute, and unless otherwise 
enacted by the Legislature, every stockholder takes and holds his stock 
subject to this power of voluntary dissolution, by resolution of the direc- 
tors concurred in by two-thirds i n  interest of the stockholders. This 
being the law governing the, interest of, these parties, when the board 
of directors of a corporation have determined, in  the exercise of their 
best judgment, that the corporation be dissolved, and are pursuing the 
methods specified by the statute, i t  is only in  rare and exceptional in- 
stances that their action should be stayed or interfered with by the 
courts. I t  is a principle well established, that when a person, corpora- 
tion or individual is doing a lawful thing in  a lawful way, his conduct 
is not actionable, though i t  may result in damage to another; for, 
though the damage done is undoubted, no legal right of another is in- 
vaded, and hence i t  is said to be dammum absque injuria. Dewey v. 

R. R., 142 N. C., 392; Thomason v. R. R. (plaintiff's appeal), 
(420) 142 N. C., 318; Oglesby v. Attrill ,  105 U. S., 605. I n  such 

caies the motive prompting the act, however reprehensible or ma- 
licious, is not, as a rule, relevant to the inquiry; nor will courts under- 
take to interfere with the honest exercise of discretionary powers vested 
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by statute in the management of a corporation, however unwise or im- 
provident it may seem. W i d m u l l e r  v. Distilling Co., 114 Fed., 491. 

I t  is true that. both before and since the enactment of this statute. 
there is a salutary principle very generally recognized and upheld by 
well considered decisions, that the directors of these corporate bodies 
are to be considered and dealt with as trustees in respect to their cor- 
porate management; and that this same principle has been applied to a 
majority or other controlling number of stockholders, in reference to 
the rights of the minority or any one of them, when they are as a body 
in the exercise of this control, in the management and direction of the 
corporate affairs, Loan a d  Trust  Co. v. R. R., 150 N. Y., 410; and 
certainly this is true when the majority or controlling number of stock- 
holders are exercising their authority in dictating the action of the 
directors, thereby "causing a breach of fiduciary duty." Robotham v. 
Insurance Co., 64 N. J .  Eq., 672-689. And while these decisions have 
been more frequently madein reference to some assignment or disposi- 
tion of the corporate property or assets, whereby the corporation is 
disabled from performing its work, and is necessarily retired from 
active business, this same principle applies, in a restricted degree, when 
the action complained of is a voluntary dissolution, according to the 
methods provided by law. I n  these cases also, if i t  clearly appears that 
the action of the management is in bad faith, that the resolution for dis- 
solution, for instance, has been superinduced by fraud or undue influ- 
ence, or if i t  could be clearly established that this resolution was not 
taken for the benefit of the coboration, or in furtherance of its interest. 
but for the mere purpose of unjustly oppressing the minority 
of the stockholders or any of them, and causing a destruction (421) 
or sacrifice of their pecuniary interests or holdings, giving clear 
indication of a breach of trust, such action could well become the sub- 
ject of judicial scrutiny and control. Tredwe l l  v. Copper Co., 47 
Appel. Div. Supreme Court N. Y., 613; Elbogue v. Gergereau Flyn Co., 
62 N. Y .  Supp., 287; I n  re Mercantile am? Dis. Co., 1 Eq. Cas. L. R. 
1865-66, 276; In re Mil1 Co., 3 Chan. App. Cases, L. R., 67-68, 13. 

Such cases almost invariably arise when the management of a solvent - 
concern, going and prosperous, ceases operations and determines to dis- 
solve and sell out, with a view of continuing the same or similar busi- 
ness, under different control, and when there is indication given that the 
sole purpose was to oppress some of the stockholders and confiscate their 
holdings, or when i t  is done in  furtherance of some scheme to promote 
the pecuniary interest of the actors and to the detriment of the corpora- 
tion, giving indication of a breach of trust on the part of the au- 
thorities in charge and control of the corporate affairs. 

But no such facts are presented here. There is no testimony offered 
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of any scheme or conspiracy on the part of defendants to oppress the 
plaintiff, except an inference made by him from the fact that a dissolu- 
tion was resolved upon. While the company is now solvent, i t  has not 
been running for several months, because the returns were not satis- 
factory, and the prospect of a change i n  this respect only rests in  sur- 
mise. There is some dispute as to the amount of indebtedness, nor 
does there seem to be any capital ready and available, with which to 
resume operations in  case such a course would be determined upon ; and, 
from the allegations made by the parties, their attitude towards each 
other does not give promise of mutual cooperation or eventual success. 

On the evidence, therefore, and in a case of this kind we are per- 
(422) mitted to act on the evidence, the Court is of opinion that the 

restraining order was properly dissolved, and that, on the facts as 
they now appear, the contemplated dissolution should be allowed to 
proceed. 

While we are of opinion that the order restraining the dissolution 
of the defendant corporation was properly dissolved, we do not think, 
even if our present disposition of the question should prevail at the 
final hearing, that the action should be dismissed. I n  such case, 01- 

before that time, if the directors and stockholders see proper, or deem 
i t  prudent, to act in  advance of a trial, the dissolution should proceed 
under the methods provided by the statute. But there are, as stated, 
substantial issues arising in  the pleadings, more particularly as to the 
indebtedness, both between plaintiff and defendants and between the 
individual defendants and the corporation, which will require decision 
by the Court. 14nd, while by see. 1201 of the statute, the directors, 

# unless otherwise determined by order of some court having jurisdiction, 
are made trustees with power to settle or wind up the corporate busi- 
ness, under see. 1203, this entire matter of winding up the business after 
dissolution may be taken charge of by the Court, and must be at the 
instance of either the creditors or stockholders, or any one of them. 
And matter clearly arising in this action being in part incident to the 
proper winding up and adjustment of the corporate affairs, and neces- 
sary to be determined, there seems to be no reason why, if dissolution 
is to be had, the proceedings referred to and contemplated in see. 1203, 
should not be carried on and completed in  this action, and this will in- 
clude such orders as to the disposition and sale of the plant as may be 
for the best advantage of the assets and the best interest of the par tie^. 

There is no error, and the judgment below is 
Affirmed. 

Cited: Burger v. Barringer, 151 N. C., 446; Braswell v. Bar&, 159 
N. C., 630; Wood V. L u ~  CO., 165 N. C., 371; McCausland v. Con- 
struction Co., 172 N. C., 713. 
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REID & BEAM v. SOUTHERN RAILWAY COMPANY. 
(423) 

(Filed 16 December, 1908.) 

1. Carriers of Goods-Penalty Statutes-Regular Stations-Refusal to Accept 
Shipment. 

A refusal by the carrier's agent to receive, at  its depot, freight, and 
transportation charges therefor, destined for a point on the carrier's 
road which was only a siding, and was not a regular station, is wrongful, 
and subjects the carrier to the penalty prescribed by Revisal, see. 2631, 
when the refusal is on the ground that the agent did not know where 
the given destination was, and it appears that he could have ascertained 
that freight was ordinarily shipped there on way bills made out to a 
regular station on the carrier's road some two miles distant therefrom. 

2. Same-Evidence. 
When a shipment of freight and transportation charges are refused 

by carrier's agent because he did not know where its given destination 
was, and it appears that the name given was very slightly changed from 
that appearing on the "Official Railway Guide and Shipping Guide" used 
by the carrier; the fact that another agent, who afterwards took the 
place of the first, promptly learned the location of the destination and 
the rate, and gave bill of lading and made shipment, is evidence that the 
rate and destination could have been ascertained by the first from the 
information given him, in an action for the penalty prescribed by 
Revisal, sec. 2631. 

3. Carriers of Goods-Penalty Statutes-Refusal to Accept Shipment-Com- 
merce Clause-Constitutional Law. 

The penalty arising under Revisal, sec. 2631, from the wrongful refusal 
of carrier's agent to accept an interstate shipment of freight, bears no 
relation to the commerce clause of the Federal Constitution, for, the 
penalty accrues before the freight is accepted for transportation. 

-4. Carriers of Goods-Penalty Statutes-Refusal to Accept Shipment-"Party 
Aggrieved." 

The shipper of the goods is the "party aggrieved," and is the one 
entitled to sue for the penalty prescribed in Revisal, see. 2631, which 
arises from the wrongful refusal of the carrier's agent to_ accept them 
for transportation. 

ACTION tried before Ward, J., and a jury a t  April Term, 1908, of 
RUTHERFORD. Plaintiff appealed. 

Edwards & Elliott for plaintiff. (424) , 

W. B. Rodmm and Gallert & Carso% for defendant. 

CLARK, C. J. Action for penalty under Revisal, see. 2631, for  refusal 
t o  "receive for transportation" a carload of shingles tendered to de- 

309 



I N  T H E  SUPREME COURT. [I49 

REID v. R. R. 

fendant's agent at Rutherfordton, 2 July, 1906, for shipment to coil- 
signee at Scottsville, Tenn. The plaintiff testified that he tendered pre- 
payment of freight, and repeatedly, on many succeeding days, asked that 
the car be shipped, and offered to prepay freight. The agent refused 
to ship because he said he did not know where Scottsville was, nor the 
rate. The plaintiff told the agent that Scottsville was near Knoxville, 
which is a station on defendant's road. On 17 July, a new agent came 
to Rutherfordton, he had a talk with plaintiff about the carload of 
shingles, and on 18 July, wired an inquiry to the division freight agent, 
who the same day wired back the rate, and the car was sent forward on 
19 July. I t  appeared by testimony of defendant's witnesses that Scott- 
ville, instead of Scottsville, is the name of the station, that i t  is a siding 
a few miles from Knoxville on a branch road operated by the defendant, 
that it is not a regular station, but freight is usually shipped there on 
way-bills made out to a regular station two miles away. On 1 9  July, 
the defendant shipped the car on a way-bill to "Scottsville, Tenn.," the  
freight being prepaid. The name "Scottsville, Tenn.," does not appeal 
in  the "Official Railway Guide," nor in  the '(Shipping Guide" used b g  
railroad companies. 

The fact that on 18 July, the new agent promptly learned where 
Scottville, Tenn., was, and the rate, and gave a bill of lading and shipped 
the carload the next day, is evidence that the rate and destination could 
have been ascertained by the other agent on 2 July. 

The defendant contends, however, that Revisal, see. 2631, giving a 
penalty for refusing to accept freight for shipment is unconstitutionar 
when the freight is to be shipped into another State. But "refusing to- 

receive for shipment" is an act done wholly within this State. 
(425) I t  is not part of the act of transportation, and our penalty statute 

applies. This was held by Avery, J., in Bagg v. R. R., 109 N. 
C., 279, where the railroad company received the freight for shipment 
to a point in  another State, but negligently detained it for five days be- 
fore shipping. The precise point herein was raised in  Currie v. R. R., 
135 N. C., 536, and i t  was held that this section, giving a penalty for 
failing and refusing to accept for shipment a carload of lumber, was not 
unconstitutional as an interference with interstate commerce, when the 
lumber was offered for shipment to a point in another State. Both 
these cases were cited and reaffirmed by Walker J., in Walker v. R. R., 
137 N. C., 168. 

I n  Twitty V .  R. R., 141 N. C., 355, i t  was held, Brown, J., that where 
the agent held the freight in storage, but refused to give a bill of lading 
because he did not know the freight rates, this was "a refusal to receive 
for transportation, and the railroad company is liable to a penalty under 
Revisal, 2631." The Court said, "The fact that the agent did not know- 
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the freight rates is no excuse. I t  is his duty to know them. At least, 
he could readily have telegraphed and ascertained, and need not have 
refused to give a bill of lading on that account." 

I n  HarrilZ v. R. R., 144 N. C., 532, Walker, J., i t  was held, that Re- 
visal, sec. 2633, imposing a penalty for failure to deliver freight was 
valid, though the freight was interstate. There the penalty was in- 
curred after the transportation had ceased. Here the penalty accrued 
before the transportation had begun, and before the freight was even 
received and accepted for transportation. 

The owner of the shingles is the proper party plaintiff. There whs 
no consignee till after the bill of lading was given. That the state court 
has authority in such cases is now well settled. Cooke, Commerce 
Clause, 233, citing R. R. v. Jacobson, 179 U. S., 287, and many other 
cases. 

The fact that Scottville was not a regular station at which 
was kept an agent is no valid excuse for not receiving the shingles. (426 ) 
When goods are shipped to a place where there is a sidetrack, but . 
no depot platform or agent of the carrier, and this is known to the par- 
ties, i t  has been held that leaving the car of goods upon the sidetrack is a 
good delivery, and relieves the company from further responsibility. 4 
Elliott Railroads, sec. 1521. That a depot was or was not maintained 
at  Scottsville in no way affected the right of the plaintiffs to have their 
goods received at Rutherfordton when tendered. Namdlle v. R. R., 
67 L. R. A., 271; Alexander v. R. R., 144 N. C., 93. 

The judgment of nonsuit is 
Reversed. 

BROWN, J., concurring: I concur in sending this case b'ack for trial 
in order that the facts may be found. I reserve the right to determine 
for myself whether the penalty, in case one should be imposed, is a 
burden upon interstate commerce, in case the cause shall come back 
upon a final judgment against the defendant. 

As I read the record the defendant would be liable, if at all, for only 
fifty dollars, the penalty imposed for one day only, as there is proof of 
only one distinct tender and refusal. That matter, however, will be 
made clearer on another trial. 

As the plaintiffs admit that they lost nothing by the delay in shipping 
the shingles, if they are permitted to recover seven hundred and fifty 
dollars as penalties under the statute, I should be inclined to hold that 
such an excessive impost could not be sustained, under the decisions of 
the Supreme Court of the United States in Houston. & T. C. R. R., v. 
Mays, 201 U. S., 321, and McNei2 v. R. R., 202 U. S., 542. 

Cited: Garrison v. R. R., 150 N. C., 592; Reid v. R. R., ibid., 754; 
Lumber Co. v. R. R., 152 N. C., 72, 74; Reid v. R. R., 153 N. C., 492. 
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C. E. BULL v. ATLANTA AND CHARLOTTE AIR LINE RAILWAY 
COMPANY. 

(Filed 16 December, 1908.) 

1. Negligence-Contributory Negligence-Instructions-Verdict, Facts 
Established By. 

When the question of defendant's negligence is dependent upon whether 
the engineer stopped the train in an unusually rough or jolting manner, 
and the court charges the jury to find the appropriate issue for defendant 
if the engineer stopped it in the usual or ordinary manner, a verdict in 
plaintiff's favor establishes the defendant's negligence; and, further, 
when the court charges the jury to answer likewise in defendant's favor 
if the plaintiff did not take all ordinary precautions to protect liimself 
against all shocks or jolts, a verdict in plaintiff's favor clears him of 
contributory negligence. 

2. Same-Irrelevant Questions-Harmless Error. 
When it has been established by the verdict of the jury, that, through 

defendant's negligence, without contributory negligence on plaintiff's 
part, plaintiff was thrown from the top of a car and injured, the burden 
being on plaintiff, his having introduced immaterial evidence relating 
to a defective brake wheel, upon which he was thrown, is harmless error, 
as the questions arising therefrom could not affect the result. 

ACTION tried before Noore, J., and a jury at  ApriI Term, 1908, of 
MEOKLENBURG. Defendant appealed. 

The plaintiff was a conductor upon a freight train of the Southern 
Railway Company, running between Greenville and Charlotte. This 
freight traih carried passengers in  the caboose car, and on the occasion 
in  question a passenger boarded the train a t  Belmont. H e  did not in- 
form any one where he was going when he got on the train, but when 
the conductor collected his fare he found that the passenger desired to 

u 

alight at  Juneau, which is a flag station. I t  was the duty of the engi- 
neer when approaching these flag stations to blow the station signal, 
and then i t  was the duty of the engineer to watch for a signal from the 
conductor as to whether the train was to be stopped a t  the flag station. 

There was evidence tending to show that the engineer failed 
(428) to blow the station signal, and the conductor, perceiving that 

the engineer was not blowing the station signal, attempted to 
give the engineer a signal, first from the window of the caboose. Fail- 
ing i n  this, he got on top of the freight car i n  front of the caboose, and 
then again attempted to signal the engineer, but not being able to attract 
his attention, the conductor attempted to go forward and turn on the air 
brakes, which was a means of stopping the train. H e  discovered, how- 
ever, that there were no air-brakes close enough for him to reach, and 
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he started back towards the caboose car, still signaling the engineer. 
About this time the engineer seems to have discovered the signal, and he 
then stopped the train in such a way as to cause (as plaintiff alleges.) 
an  unnecessary and unusual shock, and this threw the plaintiff from the 
top of the box-car down between the box-car and the caboose car, and 
in  his fall he grabbed a t  a brake wheel which broke with him. and he 

u 

then fell between the cars and had his leg crushed to pieces, and his 
right hand mangled so that he lost three fingers, and sustained other 
severe bruises and cuts on his body. 

By the uncontradicted evidence, the brake wheel i n  question was in 
a defective condition, having lost two of its spokes, and this defective 
condition had been reported two or three times to the car inspector, but 
the defendant had failed to repair the wheel. 

T i l l e f t  & Guthr ie  for p l a i n t i f .  
W.  B. Rodman, for defendant .  

CLARE, C. J. The court instructed the jury: "You will understand 
that the plaintiff contends that there was a series of negligent acts of 
which the Southern Railway Company was guilty, and which resulted in 
the injuries which he sustained." And after enumerating these several 
alleged acts of negligence, the court again says: "He contends that the 
series of negligent acts complained of proximately caused the in- 
juries which he says he received." I n  other words, the plain- (429) 
tiff took upon himself the burden of showing that each one of 
these acts in  this series of acts wa's negligent. 

The court on the first and second issues charged: "If the jury find 
from the evidence that, as the train approached the station, Juneau. 
the plaintiff was sitting in  the cupola of the caboose, and the conductor 
attempted to signal the engineer from the window of the cupola of 
the caboose, and failed, and then went out on the top of the caboose and 
crossed over to a box car to signal the engineer, and did signal the 
engineer to stop, then i t  wa? the duty of the engineer to stop his train at  
Juneau, in obedience to the order; and if the jury find from the evi- 
dence that the engineer, acting in  obedience to the signal of the con- 
ductor, applied the brakes to the train in  the usual and customary man- 
ner, and if the jury find from the evidence that the train was going up a 
grade, and the application of the brakes and the train going up the 
grade caused the slack to run out, and this caused a jar or jolt, which 
threw the conductor off of his feet, and he fell between the cars, this 
would not be negligence, and you will answer the first issue, No." 

From the foregoing charge i t  is clear that the jury found that the 
train was not stopped by the engjneer in  the "usual and customary 
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manner" and with the usual and ordinary jolts, because, under the in- 
struction quoted above, if the jury had found that the engineer had 
stopped the train in the usual and ordinary manner, without negligence 
on his part, then the jury would have answered the first issue No. I n  
the light of this charge, and the verdict of the jury upon the first issue, 
i t  may be taken as a fact, which is established in this case without ob- 
jection or exception, that the engineer on the occasion in question 
stopped the train with unusual and unnecessary shock, and that there 
was negligence on the part of the railway company in this respect. 

On the first and second issues the court charged the jury, fur- 
(430) ther, as follows: "When a person enters into the service of a 

railroad company he assumes all of the ordinary risks of his 
employment, and when a person becomes the conductor of a freight train 
he assumes all the ordinary risks arising from the jolts and jars which 
are incident to the.handling of freight trains. The court charges you, 
as a matter of law, that if the jury find from the evidence that the 
plaintiff had signaled the engineer to stop his train, i t  was his (the 
engineer's) duty to stop his train, and the fact that the engineer pro- 
ceeded to stop his train in  obedience to the orders of the conductor 
would not be negligence, unless i t  was done in an extraordinary and 
unusual manner. The court further charges you, as a matter of law, 
that if the jury find from the evidence that the conductor had signaled 
the engineer to stop his train, i t  was the duty of the conductor, who 
was on top of the train, to be careful, and t o  take such steps and do all 
things which a man of ordinary prudence would ordinarily do to pro- 
tect himself from any shock or jar 6r jolt which might be expected to 
occur, and if he did not, then the negligence would not be that of de- 
fendant's lessee, but the negligence of the plaintiff himself, and you will 
answer the first issue No, and the second issue, Yes. 

Here again the jury were distinctly instructed that they should an- 
swer the first issue No, unless they found that the train was stopped 
"in an  extraordinary and unusual manner," and likewise the jury 
were instructed to find that the was guilty of contributory 
negligence unless i t  was shown that he took all ordinary precautions to 
protect himself against any shock or jolt caused by the stopping. 
Under this instruction the jury have found that the plaintiff himself 
was not guilty of any contributory negligence in  this respect. 

Under the charge of the court, as quoted above, the jury found two 
facts which are established in  the case without objection or exception, 

viz.: (1) That the engineer stopped the train in a manner to 
(431) cause an unusual and unnecessary shock, and (2) That the 

plaintiff himself was not guilty of any contributory negligence. 
With these two facts established, .without objection or exception, then 
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all the other objections and exceptions become harmless to the defend- 
ant. For  instance, as the jury have found that the railway company 
was guilty of negligence in  causing the plaintiff to be thrown from the 
top of the box car by the unusual and unnecessary shock, and that this 
occurred without his negligence, then i t  follows that the plaintiff was 
entitled to,recover for the damages which he sustained; and the ques- 
tion as to whether the brake wheel a s  defective, or whether that was 
an  additional cause for his injury, was, in a sense, immaterial, be- 
cause, even if the brake wheel had not been defective, the plaintiff still 
would have been entitled to recover what damages be sustained; and if 
the defendant was guilty of negligence in  causing a shock which threw 
the plaintiff from the top of the box car, i t  could not save itself by 
showing that it was not guilty of negligence i n  respect to the brake 
wheel. For  putting on plaintiff the burden of proving the brake wheeI 
defective the defendant cannot complain. I t  is not necessary to  con- 
sider the other exceptions, in  this view of the case. 

No error. 

BROWN, J., dissenting: I concur with my brethren that there was 
evidence of negligence, upon the part of the engineer, in  stopping the 
train while the conductor was on top of the cars, sufficient to take the 
case to the jury, but i t  being admitted by this Court that the condition 
of the brake wheel had nothing to do with the injury, I think that, in 
all fairness, a new trial should be ordered, because the judge plainly 
submitted that feature of the case to the jury. 

The plaintiff, conductor of a freight train, failing to signal the engi- 
neer from the caboose, to stop, went out on top of the cars for the 
purpose of signaling from a place where his signals could be (432) 
seen. There is evidence tending to prbve that the engineer, 
having knowledge of the plaintiff conductor's position, was guilty of 
negligence in the suddenness and violence with which he applied his a i r  
brakes, whereby he threw plaintiff off the car to the ground, causing 
serious injury. 

The plaintiff in  falling struck the brake wheel with his feet and then 
grabbed the rim with his hands. The rod of the wheel snapped off and 
the plaintiff fell to the track. There was evidence tending to prove that 
two spokes of the wheel were out. 

I understand i t  to be admitted by the Court, as i t  is undoubtedly 
true, that the condition of the brake wheel is not responsible, for the 
injury was i n  no way connected with it, and i t  was not its proximate 
cause. But the Court seems to regard i t  harmless error that his Honor 
submitted that feature of the case to the jury. I cannot concur in that 
view. It was extremeIy prejudicial error. 
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The negligence of the engineer was disputed. There is evidence 
tending to prove that he obeyed the plaintiff's orders to stop the freight 
train as well as i t  could be done. The defective condition of the brake 
wheel was placed before the jury repeatedly by the judge, who gave 
i t  a very prominent place in  stating plaintiff's contentions, and i t  was 
so argued by counsel for plaintiff to the jury. The defendant properly 
asked the court to instruct the f i ry  that there is no evidence that the 
injury was caused by the defective brake wheel appliance. This prayer 
should have been given. I n  the complaint and in  the evidence the 
defective brake wheel is made a distinct ground for recovery. 

Instead of giving the instruction the court charged the jury as fol- 
lows: "The defendant does not deny that the plaintiff fell from the 
top of the car, on which he was standing immediately before falling, 

but i t  contends that he was not throtvn from the train at  all, or 
(433) if he was thrown from the train, that the jar or shock which 

threw him was not an unusual or unnecessary jolt, jar or shock. 
I t  does not deny that the plaintiff caught the brake wheel and broke i t  
in  falling, but i t  denies that the brake wheel was defective, and denias 
that the Soathern Railway Company knew or should have known any- 
thing about its being defective. I t  contends, further, that the brake 
wheel was intended as a means of applying the brakes to the caboose, 
and was not intended as a protection to employees of the Southern 
Railway Company in  discharging duties required of them on top of 
the train." 

The whole charge shows that the jury might well have been misled 
by the manifest opinion of the judge, pervading the whole trial, that the 
defective brake wheel constituted actionable negligence and was the 
proximate cause of plaintiff's injury, as alleged in the complaint. 

It is impossible to tell whether the jury found the first issue for 
plaintiff upon the ground that the engineer was negligent in  stopping 
the train, or because of the condition of the brake wheel. Of course, 
i t  is well known that brake wheels are not intended to catch two hun- 
dred pound men when falling. When plaintiff fell on i t  his weight 
snapped i t  off at  the rod, and it would have snapped off just as it did 
even if every spoke had been in  its place in  the wheel. 

I understand my brethren to admit that, if there be no negligence 
found except as to the absent spokes in  the brake wheel, the plaintiff 
could not recover. The judge and counsel for plaintiff, during thc 
whole trial, evidently took the contrary view and regarded such defect 
as actionable negligence. 

I t  will be seen, also, by reading the record, that the defendant ob- 
jected repeatedly to the evidence in  regard to the condition of the brake 
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wheel as irrelevant, incompetent and prejudicial, and that the 
admission of it is excepted to and assigned as error. (434) 

The jury were evidently misled plainly to defendant's pre- 
judice, and I think there should be a new trial for receiving incompetent 
evidence and for refusing the instruction asked. 

Cited: Farris v. R. R., 151 N. C., 492. 

ARMSTRONG, CATOR & CO. v. D. N. LONON. 

(Filed 16 December, 1908.) 

In this case there was evidence of an item of account between plaintiff 
and defendant, amounting to the sum in controversy, and defendant sent 
check "in full of account," not inclusive of the amount claimed by 
plaintiff, which plaintiff received, endorsed and kept the money on: 
Held, evidence sufficient, in this case, of the intent of full payment and 
discharge to go to the jury. 

ACTION, tried before Fergusort, J., and a jury, at  September Term, 
1908, of MODOWELL, on appeal from a justice's court. 

The action is brought to recover a balance due on verified account 
of $49.68. 

The defendant pleaded a payment of $29.18 on 6 July, 1906, by 
check, as follows : 

MARION, N. C., 6 July, 1906. 
P a y  to the order of Armstrong, Cator & Go., $29.18 (twenty-nine 

18-100 dollars). 
To Merchants & Farmers Bank, Marion, N. C. ( I n  full to date.) 

D. N. LONON. 

The check was endorsed by plaintiffs and duly paid. 
The court submitted this issue to the jury: I s  the defendant in- 

debted to the plaintiffs and, if so, in  what amount? No. 
From the judgment rendered plaintiffs appealed. 

Pless & Winborne for plaimtiffs. 
J .  L. C. Bird for defendant. 

PER CURIAM: We have examined the record and exceptions 
and the judge's charge i n  this case, and find no reversible error. (435) 
There is only one assignment of error relating to the testimony 
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taken or rejected, and that is without merit. The other assignments 
of error relate to prayers for instruction and to the charge of the court. 
There is evidence upon the part of plaintiff, in  the deposition of Cator, 
as well as the evidence offered by defendant, that there was a dispute, 
or a t  least some misunderstanding in  regard to one item in  the account, 
which amounted to the sum now claimed. The check indicated on its 
face that i t  was sent in  full payment to date thereof and while this is 
not, under the circumstances of this case, conclusive, yet the receipt of 
i t  by the plaintiffs, their endorsement of i t  and retention of the money, 
is sufficient evidence to go to the jury that i t  was sent and received as a 
full payment and discharge of all indebtedness of defendant to plaintiffs, 
and so intended. 

I n  charging the jury we think his Honor followed the principles laid 
down in  Petit v. Woodlief, 115 N. C., 125; Boykin v. Buie, 109 N. C., 
503; Koonce v. Russell, 103 N. C., 179; Pruden v. R .  R., 121 N. C., 
511; and i n  his instructions and those refused we find no error that 
necessitates another trial. 

Kerr v. Saunders, 122 N.  C., 635, not cited in  either brief, is very 
much i n  point. 

No error. 

Cited: Drewry v. Davh, 151 N. C., 297; Colvard v. R.  R .  ib., 523; 
Aydlett v. Brown, 153 N.  C., 336; Woods v. Finley, ib., 499 ; Bank v. 
Justice, 157 N. C., 375; Rosser v. Bynum, 168 N. C., 342; Chilton v. 
Groorne, 168 N.  C., 641; Mercer v. Lumber Co., 173 N. C., 54; Xoore 
v. Accident Assurance Corporation, ib., 538. 

IN THE MATTER OF DICK WILLIBMS. 

(Piled 16 December, 1908.) 

1. Appeal and Error-Habeas Corpus Proceedings-Summary Effect-State's 
Appeal. 

The State has no right of appeal from an order releasing a prisoner in 
habeas corpus proceedings, as such proceedings must necessarily be sum- 
mary to be useful and give the beneficial results intended. 

2. Executive Pardons Upon Condition-Constitutional Right t o  Grant. 
The Governor is given the power to grant a pardon upon a condition 

precedent that the prisoner pay costs of trial; and upon condition sub- 
sequent, that he remain of good character, and be sober and industrious. 
Constitution, sec. 6, Art. 3. 
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3. Executive Pardon-Defenses-Procedure. 
A pardon can only be issued after conviction, and therefore it is 

impossible to plead it as a bar'to the prosecution. The remedy is in 
habeas corpus proceedings. 

4. Executive Pardons-Requisites-Acceptance. 
,4n acceptance of a pardon is essential to its operative effect, as a con- 

dition may be annexed rendering & more objectional than the offense of 
which the prisoner was convicted. 

5. Executive Pardons-Requisites-Delivery. 
The delivery of a pardon is one of its essential requisites; and its 

delivery to the prisoner's attorney is a constructive delivery to the 
prisoner. 

6. Executive Pardons-Conditions Precedent and Subsequent-Effect of 
Acceptance and Delivery. 

After delivery and acceptance of a pardon with conditions precedent 
and subsequent, it is irrevocable upon the compliance by the prisoner 
with the condition precedent, unless he shall violate the conditions sub- 
sequent by his conduct after the release. . 

7. Same-Return of Pardon by Sheriff. 
The sheriff, by returning a pardon after its delivery and acceptance by 

the prisoner, cannot defeat or impair its legal results. 

HABEAS CORPUS, from BURKE, heard before Justice, J., 9 June, 1905. 
The petitioner was duly convicted in  the Superior Court of 

BURKE of the offense of retailing spirituous liquors contrary to (437) 
law, and was sentenced to six months in jail, and to be worked 
on the roads of GASTON. On 2 May, 1908, the Governor of the Statc 
issued a pardon containing the condition that the prisoner shall "pay 
all costs in the case and remain of good behavior, sober and indus- 
trious." The pardon was delivered by the Governor to R. L. Huffman, 
attorney for the petitioner Williams, with a request, that when the costs 
in the case were paid to the clerk of the Superior Court of BURKE, said 
pardon should then be delivered to the sheriff of BURKE to be forwarded 
to the sheriff of GASTON, where the prisoner was a t  work. The cads 
were paid, and the pardon forwarded to the sheriff of GASTON for the 
prisoner on 4 May, 1908. The pardon was received by said sheriff, but 
before he delivered i t  to the prisoner, the Governor wired said sheriff 
not to execute the pardon, that i t  was withdrawn. The prisoner ap- 
plied to ,Tustice, J., for a writ of habeas corpus, and upon the hearing 
was discharged. The State appealed. 

Assistmt Attorney-Genedral Clement for the State. 
Riddle & Huffman, John M. Mull and Johrt T. Perkins for defendant. 
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IN RE WILLIAMS. 

BROWN, J. The prisoner having been discharged, no practical pur- 
pose is t? be subserved in prosecuting this appeal, even if the $tate had 
such right which, i t  is plainly intimated in  X. w. Niller, 97 N. C., 452, 
is not given the State. Proceedings in  habeas corpus, the object of 
which is to release a person from illegal restraint, must necessarily be 
summary to be useful,-and if action could be arrested by an  appeal upon 
the part of the State, the great writ'of liberty would be deprived of its 
most beneficial results. 

This must be the legislative view, as no provision is made for such an 
appeal by the State, while an appeal is allowable to either the 

(438) petitioner or the respondent where the custody of children is  
involved. As the matter presented is of public interest, we will, 

however, consider the appeal on its merits. 
The power of the Governor to grant conditional pardons under sec. 

6, art. 3, of the Constitution, is undoubted. The facts agreed show 
that executive clemency was extended to the petitioner upoti a condition 
precedent, and also a condition subsequent; the first being that he should 
pay the costs, and the latter being that he shall "remain of good be- 
havior, sober and industrious." 

The costs were paid, but whether the petitioner will remain of good 
behavior, sober and industrious, the future can only determine. 

The prisoner cannot plead to the indictment and set up his pardon 
as a bar to future prosecution, because, under our State Constitution, 
i t  can only be issued after conviction. Therefore, its validity can only 
be tested in a proceeding of this character. 

One of the essential requisites to the validity of a pardon is that i t  
must be delivered, and delivery is not complete without acceptance. 
Inasmuch as the pardon may be conditional, its acceptance is necessary, 
for i t  is possible the condition may be more objectionable than the pun- 
ishment inflicted by the judgment. U. S. v. Wilson, 32 U. s., 150. 

The principles applicable to the delivery of a deed and those applica- 
ble to the delivery of a pardon are analogous. The delivery of both is 
complete when the grantor has parted with entire control over the in- 
strument with the intention that i t  shall pass to the grantee, and the 
latter has accepted i t  either in  person or by his attorney. Kille v. Edge, 
79 Pa.  St., 15;  Redd v. State, 65 Ark., 475; Hunnicutt w. State (Tex.), 
51 Am. Dec., 51. 

I n  this case the prisoner sued for the pardon and i t  was in  conse- 
quence delivered to his attorney. This is a constructive delivery to the 

prisoner, and if he complies with the condition precedent the 
(439) pardon is irrevocable, unless he shall violate the conditions sub- 

sequent by his conduct after his release. Ex  ptcrte Reno, 66 Mo., 
260; Henrichsen v. Hodgden, 67 Ill., 179 ; I n  re DePup, 3 Benedict, 307. 
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The sheriff of GASTON, to whom the pardon was sent for the prisoner, 
had  no right  to return it, as the costs had then been paid anQ 
the  condition precedent performed. His act was inoperative to defeat 
o r  impair  the legal effect of the pardon. When it reached him, the 
executive act of grace was complete, even though i t  had not been deliv- 
ered to the prisoner's attorney. Ex parte Powell,  supra. 

W e  are of the opinion tha t  the prisoner was properly released. 
Affirmed. 

C i t e d :  S. u. Newell,  172 N. C., 939. 

M. R. RUDISILL v. A. A. WHITENER. 

(Filed 16 December, 1908.) 

1. Issues-Harmless Error. 
An issue submitted that does not prejudice the rights of the complain- 

ing party, though unnecessary, the whole controversy being correctly 
determined upon another issue, is harmless error. 

2. Deeds and Conveyances-Contracts to Convey-Equity-Fraud or Mistake 
-Reasonable Relief. 

When the defense to an action for specific performance to convey land 
is that, as a part of the consideration for the contract, entering into the 
treaty and forming part of the negotiations, the plaintiff was to give 
defendant an option on another tract of land, which was not done, the 
contention does not necessargy involve an allegation of fraud or inten- 
tional wrong, but in this case only the question of a reasonably well 
grounded belief on defendant's part that the option was to be given. 

3. Deeds and Conveyances-Contracts to Convey-Treaty-Negotlations- 
Written Contract-Parol Evidence-Fraud or Mistake. 

When the written contract to convey lands sued on is admitted to have 
been signed as written, but the defense is that specific performance 
should not be decreed, on the ground that the defendant was induced to 
enter into it by the promise of the plaintiff to transfer to him a certain 
option on another tract of land he held, which was not done, par01 evi- 
dence of all the facts and circumstances surrounding the treaty and 
entering into the negotiation is competent, not to correct the writing, but 
to enable the court to ascertain whether there was any element of mistake 
or unfair advantage in the transaction taken by the party seeking equita- 
ble relief. 

ACTION tried before J u t i c e ,  J., and a jury, at J u n e  Term, 
1908, of BURKE. (440) 

149-21 321 
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This cause was before us at  Fall Term, 1907, when a new trial 
was advised (146 K. C., 403). Upon the last trial his Honor sub- 
mitted the following issues, to which the jury responded as set out in 
the record : 

1. Did defendant, in  violation of his contract, fail and refuse to 
execute and deliver to the plaintiff a deed for the land described i n  the 
complaint ? Answer : No. 

2. I f  so, what damage is plaintiff entitled to recover of defendant? 
Answer : ---------- 

3. Was the defendant, a t  the time he signed the contract, reasonably 
induced to believe by the plaintiff, and did he believe, that the option on 
the Sigmon land would be transferred to him, and did that constitute the 
inducement to sign the contract? Answer: Yes. 

The plaintiff' excepted to the submission of the third issue; upon the 
ground that such issue was neither material nor raised by the pleadings, 
and that such action of the court is error apparent upon the record. 

The defendant A. A. Whitener was allowed to testify, over the objec- 
tion of the plaintiff, as follows : ('My agreement was, I was to have the 
option for $100 or my roughness, and, if I got my' option, I was to give 
them the deed for my land for $2,000; that is what I agreed on, and I 
have always been ready io give deed if I had got my option, and I am 
ready to do it now, and so is my wife. I was only selling it to buy the 
Sigmon place." 

At the request of the defendant, the court gave the following 
(441) instruction: '(If the jury find from the evidence that, when 

the defendant signed the agreement to convey his farm, he was 
reasonably induced by the acts and words of the plaintiff to believe 
that the plaintiff was going to transfer to defendant the option on the 
Sigmon land, and on account of such belief the defendant signed the 
contract sued on, then the jury should answer the third issue, Yes." 
Plaintiff excepted. There was a judgment on the verdict in favor of 
the defendant as set out in  the record. To which judgment the plain- 
tiff excepted and appealed. 

AIIPYY (e IT& m d  fV. H. Pourzt f o ~  plainti f .  
A. A. Whitener, W.  A. Self, and S. J .  Ervin for defendant. 

CONXOR, J. The first issue involved the merits of the controversy, 
and the answer put an end to the plaintiffs' cause of action. The third 
issue was not necessary, but we do not perceive how it could possiblv 
prejudice plaintiffs. I t  was answered by the verdict on the first issue. 

The defendant's contention does not necessarily involve an allegation 
of fraud on the part of plaintiffs. I f ,  as he contends, and the jury 
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found, he was induced to sign the contract to sell by a reasonably well 
grounded belief caused by plaintiffs, without any intention on their 
part to mislead him, the court will refuse specific performance and 
leave the plaintiffs to their action for damages, if they have sustained 
any. The jury found, at  the first trial, that defendant's refusal did 
not endamage the plaintiffs. We can add nothing of value to what we 
said in  the first ameal. 

A 

I t  has always been held that, in an action for specific performance, 
parol evidence will be heard, not to contradict or vary the written con- 
tract, but to put the court in possession of all of the facts and circum- 
stances surrokding the treatyand entering into the negotiation, to the 
end that it may ascertain whether there was an element of fraud. mis- 
take or unfair advantage taken by the party seeking the equit- 
able and of the Court. I n  the leading case upon this subject, Sir  (442) 
William Grant, 1V. R., after laying down the general rule ex- 
cluding parol evidence, to vary, alter or contradict the terms of a writ- 
ten contract, says: "But when equity is called upon to exercise its 
peculiar jurisdiction by decreeing a specific performance, the party to 
be charged is let in to show that, under the circumstances, the plaintiff 
is not entitled to have the agreement specifically performed." Woolam 
v. Hearne, 7 Ves., 211; 2 Leading Cases, Eq., part 1, 510. The evi- 

. dence was competent for the purpose for which i t  was admitted. De- 
fendant did not deny that he had signed the contract as i t  was written, 
nor did he allege that i t  had not been correctly read to him, but that he 
was induced to enter into it by the promise of the plaintiff to transfer 
to him the option on the Sigmon farm. His Honor's charge upon the 
first issue was correct. Without imputing any intentional wrong to 
any of the parties, equity will not give the plaintiffs an unfair advan- 
tage over the defendant by enforcing one part of the contract, and 
leaving the other unperformed. The judgment of his Honor was in  
accordance with the former decision of this Court. There is 

No error. 

Cited: TValker v. Walker, 151 N. C., 166. 
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(443) 
C. E. MUSE v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 16 December, 1908.) 

1. Railroads-Rights of Way-Permissive User-Trespasser-Permissive 
Licensee. 

The fact that a railroad company has permitted the public to use a 
part of its right of may as a street does not affect its right to use such 
part in the conduct of its business, and place lumber or other merchandise 
thereon in so doing; a person entering thereon, not upon matters relating 
to the company's business, is a permissive licensee. 

2. Railroads-Permissive Licensee-Contributory Negligence-Proximate 
Cause. 

The defendant railroad had piled scantling along its right of way, and 
plaintiff, a permissive licensee, was injured by the defendant's locomo- 
tive striking a scantling while backing, and throwing it upon him: Held, 
that the jury, by finding, under a proper instruction, that by the exercise 
of the care required of an ordinarily prudent man, under the circum- 
stances, the plaintiff should have perceived the probability of the occur- 
rence, necessarily found that plaintiff's negligence was the proximate 
cause of the injury. 

3. Same-Concurrent Negligence. 
A railroad company does not owe the same degree of car& in preventing . 

an injury to a permissive licensee as it does to its passengers, or 
employees in the discharge of their duties; and if a railroad company 
and the permissive licensee on its right of way are both negligent, and 
the latter is injured, and his negligence is concurrent with that of the 
railroad and continues up to the moment of the impact, the law attributes 
the injury to his negligence and not to that of the defendant. 

4. Instructions Asked-Substantially Given. 
When the charge by the court presents every phase of the controversy, 

with correct instructions as to the law, a new trial will not be awarded 
for failure to give the instructions asked, although they may involve 
correct propositions of law. 

ACTION tried before Jones, J., and a jury, a t  March Term, 1908, of 

Plaintiff sues in  two causes of action for recovery of damages sus- 
tained by personal injuries caused by the negligence of defend- 

(444) ant. The undisputed facts are, that  the defendant's track runs 
through the town of Laurinburg, east and west, crossing, a t  

right angles, Gill Street and McLaurin Avenue. Between these two 
streets, two sidetracks run off from the south side of the main line near 
Gill Street, running nearly parallel with the main line i n  a westerly 
direction to, and across, McLaurin Avenue. The sidetrack next the 
main line is known as the "Warehouse track," and next thereto as the 
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"Oil Mill siding." The depot is west of McLaurin Avenue. Between 
the depot, on the west, and Gill Street, on the east, south of the main 
line, beginning at  the depot and going east, are located the cotton plat. 
form, the lumber skids, a drum and a derrick used for loading lumber. 
These are on a strip of land about fifty feet wide and extending from 
Gill Street to McLaurin Avenue along the south side of the track. 
This strip of land was also used by the railroad, and its patrons, for 
storing lumber, cross-ties, telegraph poles and other freight or railroad 
material. I t  is called "Railroad Street" and, for many years, had been 
used as such by the public who passed over it in vehicles and on foot, 
with the knowledge and acquiescence of defendants, Seaboard and 
Carolina Central Railway Companies. I t  is a part of the right of way 
and has never been condemned or dedicated, but had been worked by the 
town authorities. On Sunday morning, 4 March, 1906, plaintiff went 
to the depot and was, at  the time of sustaining the injury, standing on 
Railroad Street, six or eight feet south of the siding, waiting for an 
engine backing down the siding to reach that point, for the purpose of 
talking to the engineer. The engine was backing to a train of freight 
cars down the siding. While he was standing in this position, some 
part of the train caught the end of a plank lying on %he east side of a 
skid, at an angle of about thirty degrees, violently throwing i t  against 
plaintiff, inflicting serious injury. Plaintiff did not notice any lumber 
lying at  the place, liable to come in contact with the car. "Railroad 
Street" was on defendant's right of way. The injury sustained, 
as described, constitutes plaintiff's first cause of action. After (445) 
he was struck by the scantling, the train moved again, and while 
he was down he was again struck by a plank and injured, and this con- 
stitutes his second cause of action. The defendants denied that thev 
were guilty of negligence, and pleaded contributory negligence on the 
part of plaintiff. The usual issues, raised by the pleadings, were sub- 
mitted to the jury, who found, upon the first cause of action, that de- 
fendants were guilty of negligence and that plaintiff was guilty of 
contributory,negligence. Upon the second cause of action, they found 
for the plaintiff, upon both issues, and assessed his damages at $3,800, 
for which judgment was signed. Plaintiff noted numerous exceptions 
to his Honor's rulings upon the issue of contributory negligence and, 
from a refusal to grant a new trial upon that issue, appealed. 

J. G. McCormick, McLeart & McLean and Cox & Dunn for plaintiff. 
Burwell & Canster, Jno. D. Shaw and Gibson & Russell for defend- 

ants. 

CONNOB, J., d t e r  stating the case: Plaintiff concedes that "the only 
exceptions which require notice cluster around the question of contrib- 
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utory negligence." While i t  is conceded that the strip of land, upon 
which plaintiff was standing when he was injured, has been used by 
the public for many years, it is a part of defendants' right of way, and 
by permitting the use of it, as described, they lost none of their rights 
to use i t  for "railroad purposes." A railroad company owns its right 
of way as a necessary means of discharging its duty as a common car- 
rier to the public, and cannot dispose of it, or, by permissive user, as a 
passway, confer any rights upon the public inconsistent with the pur- 
pose for which i t  has been acquired, by any of the methods known to the 
law or named in the charter. The right of way is dedicated to a public 

use. I t  is for this reason protected against loss by adverse or 
(446) permissive possession of its right of way. Revisal, sec, 388; 

R. R. v .  McCaskill, 94 N.  C., 746; R. R. v .  Olive, 142 IT. C., 257. 
The fact, therefore, that the defendants permitted the public to use a 
portion of the right of way, and that i t  was called "Railroad Street," 
upon which plaintiff mas standing when injured, does not affect the 
defendants' right to place the lumber on the right of way. The de- 
fendants had a right to place such structures, or obstructions, on it as 
were necessary, or convenient, for the conduct of their business as a 
common carrier. They also had a right to pile lumber, or other mate- 
rial, on it, either for their own use or the use of their patrons, and the 
officers and agents are the sole judges of such necessity or convenience, 
subject, of course, to the police power of the town, as any other property 
owner. R. R. 2 ' .  Olive, supm. When, therefore, the plaintiff went 
upon the right of way, as described by himself, he was at  best but a ,  
permissive licensee, and the duty of the defendants to avoid injuring 
him, and his own duty to avoid being injured, is measured by the well 
settled rules of law in regard to persons occupying that relation. He 
was not on the right of way for the purpose of transacting any business 
with the defendants, or their employees, within the scope of their em- 
ployment. We have uniformly applied the principle fixing the rela- 
tive rights and duties of the company and persons going upon its right 
of may, to cases coming before us. The last case was Bailey v. R. R., 
ante, 169. As illustrative of its application in this case, our attention 
is called, i n  defendants' brief, to a number of decisions of other courts. 

I n  R. R. v. Fuller (Md.), 61 L. R. A., 574, the plaintiff's intestate, 
a boy who, it was alleged, was standing in a yard adjoining the right 
of way of the defendant railway company, was killed as a result of a 
box car being negligently thrown from the railway track by reason of 

a collision between two trains. The Court held, that if the boy 
(447) was standing of the right of way he might  be entitled to recover, 

but that if he was standing on, the right of way, he was a tres- 
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passer, to whom the company owed no duty, except not to willfully or 
wantonly injure him, and he would not be entitled to recover. 

I n  Manning v. R. R. (W. Va.), 16 L. R. A, 271, the plaintiff's in- 
testate, without express invitation, visited the telegraph office of the 
defendant, for the purpose of paying a friendly call to the operator; the 
office being located on the right of way. While in the office, one of the 
defendant's trains was derailed, on account of the negligence of its ser- 
vant in  leaving a switch open, and ran into the telegraph ofice and 
killed the plaintiff's intestate. The Court denied the right of the plaintiff 
to recover, on the ground that his intestate was a mere trespasser and 
the defendant owed him no duty other than not to willfully injure him. 

I n  Poling v. R. R. Co., 24 (W. Va.), L. R. A., 215, plaintiff's intes- 
tate was standing on the defendant's right of way, within two steps of 
a public highway, and fifteen feet of a mail crane, for the purpose of 
watching the postal clerk catch the mail bag that had been suspended 
from the crane while the train was in motion. I n  some way, as the 
postal clerk undertook to make the catch, a sliver froin the mail crane 
broke off and was hurled against the plaintiff's intestate, killing him. 
I n  denying the right of the plaintiff to recover, the Court held that his 
intestate was a mere trespasser, or, at most, a permissive licensee, and 
the defendant therefore owed him no duty other than not to willfully 
or wantonly injure him, and was consequently not legally responsible 
for his death; the Court saying: "He was there simply as a looker-on, 
to see the mail train go by and a mail agent make the flying catch of 
the mail pouch. Therefore, he was a mere trespasser or, at  best, a vol- 
untary licensee. The company made no change to endanger him after 
he came. I t  owed him no duty that was violated. I t  was a case 
in mhich the unexpected happened and its liability to happen (448) 
could not be foreseen, and is only proved by the actual hap- 
pening." 

I n  Holland v. Sparks, 92 Ga., 753, plaintiff's intestate was walking 
along near the defendant's track, upon its right of way, when a freight 
train was derailed as a result of being negligently run too rapidly, and 
one of the cars struck plaintiff's intestate and killed him. I n  holding 
the plaintiff was not entitled to recover, the Court said: "In the pres- 
ent case it was insisted that the servants in charge of the defendant's 
freight train were running it a t  a high and dangerous rate of speed and 
that this conduct on their part amounted to negligence. Most probably 
i t  was a violation of the duty mhich these servants owed to the com- 
pany and to those whose property was being transported by the train, 
and in  this respect their conduct may have been negligent. But me do 
not think their failure to observe due care and diligence in running the 
train was negligence, as against one in no way connected therewith, 
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and whose injury, by its rapid running and derailment was a conse- 
quence so remote as to require almost the gift of prophecy to antici- 
pate it." 

So, in the leading cme of Sweeney v. R. R., 10 Allen, 368, cited with 
approval in Qumtz v. R. R., 137 N. C., 139, the Court said: "So a 
licensee who-enters on premises by permission only, without any entice- 
ment, allurement or inducement being held out to him by the owner 
or occupant, cannot recover damages for injuries caused by obstructions 
or pitfalls. He goes there at his own risk and enjoys the license sub- 
ject to its concomitant perils. No duty is imposed by law on the owner 
or occupant to keep his premises in a suitable condition for those who 
come there solely for their own convenience or pleasure." 

I n  Carr V. R. R., 195 Mo., 214, plaintiff, while walking along one of 
the defendant's railway tracks which was habitually used by 

(449) pedestrians, was injured by being struck by a brake-shoe which 
was thrown from a train running in the opposite direction on a 

parallel track, on account of the alleged negligence of the defendant in 
permitting the defective shoe to be upon its train. 

I n  holding that the plaintiff, in  no view of the law, was entitled to 
recover. the Court said: "The plaintiff was on the defendant's right of 

u 

way, enjoying the privilege merely of a licensee in walking thereon, 
and the company owed him no other or greater duty than not to neg- 
ligently or wantonly injure him. The evidence in no way shows that 
the injury was the- result of negligence on the part of the company; 
. . . If there is no evidence of willfull, reckless or wanton disregard 
of human life, on the part of the operatives of the train, there is nothing 
for the jury to pass upon, and the court should sustain a demurrer to 
the evidence. The courts make a distinction between a person who 
comes unon railroad premises at the invitation of the railroad com- 
pany, or for some purpose connected with its business, and a person 

. who goes upon such premises for his own convenience or pleasure. I n  
the one case there is a duty to protect the person thus going upon the 
property of another from injury, while on his premises; while as to the 
other there is no such duty." P e t e r s o n  v. R. R., 143 N. C., 265. In 
Ray v. R. R., 141 N. C., 84, the plaintiff was a passenger and was in- 
jured by a backing train. 

The question of contributory negligence was submitted to the jury. 
Upon the second issue his Honor instructed the jury, that "If they 
found by the greater weight of the evidence that the plaintiff, by the 
exercise of that care which an ordinarily prudent man would have exer- 
cised under similar circumstances. could have discovered that the said 
piece of scantling was lying so dangerously near the defendant's side- 
track as to make it probable that i t  would be struck by the pass- 
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ing train and injure the plaintiff in the way he was injured, in (450) 
time to have avoided being so injured, then the court charges 
you that ,$he plaintiff was guilty of contributory negligence of the de- 
fendant in bringing about his injury, and you will answer the second 
issue Yes." While i t  is by no means clear that, in the light of the plain- - 
tiff's evidence, he may not have told the jury to answer the first issue iu 
the negative, that question is not presented, and we do not decide it. 
Certainly, however, when his Honor placed upon the plaintiff the same 
standard to avoid being injured as he imposed upon the defendants to 
avoid injuring him, the plaintiff cannot complain. The defendants 
were using, in a lawful way for a lawful purpose, their right of way, 
while plaintiff, in the most favorable view for him, was a voluntary 
or permissive licensee. He had the same, if not better, opportunity of 
seeing the physical conditions, by which he was surrounded, as the 
defendants' employees. There was no concealed danger. The pile of 
lumber and the position of the plank or scantling was obvious. I t  is 
true that he did not see or observe that the plank was in a position to 
be struck by the backing train, and i t  is also true that defendants' em- 
ployees did not see or observe it. Conceding that i t  was the duty of one 
to do so, why was is not equally the duty of the other? Why, as con- 
tended by plaintiff, were defendants guilty of negligknce in not seeing 
the position of the plank and he relieved of all obligation to see, stand- 
ing w.ithin two or three feet of the pile, while defendants' employees 
were discharging their duty on the moving train? The jury found that 
both should have done so, and by the exercise of reasonable care could 
have prevented the accident. The negligence of both continued up to 
the last moment, leaving no element of the last clear chance in the case. 
I n  this condition of the record i t  is manifest that the plaintiff cannot 
recover. The jury having found, under his Honor's instructions, that 
the plaintiff in the exercise of the care of an ordinarily prudent man, 
under similar circumstances, could have discovered that the 
piece of scantling was lying so dangerously near the track as to (451) 
make i t  probable that i t  would be,struck by a passing train and 
injure him in  the way he was injured, in time to have avoided being so 
injured, no other conclusion could be reached than that his failure to 
get w t  of the danger from the train, which he knew was backing and 
for which he was waiting, was the proximate cause of the injury. Both 
parties are held to correlative duties, not necessarily or always the same, 
but regulated by the relation which they occupy in respect to the trans- 
action or occurrence, by reason of which the injury is caused. 

The owner of premises in their lawful use owes to a trespasser or 
permissive licensee a duty, the standard of which is fixed by law. The 
trespasier or licensee owes to himself, while on the premises, a duty 
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also fixed by law. I f ,  by reason of the failure of both to act up to the 
standard, the trespasser or licensee is injured and such failure is con- 
current with and continues up to the moment of the impact, the law 
attributes the injury to his failure and not to that of the defendant, and 
does not permit a recovery. This is the basis upon which the doctrine 
of contributory negligence, which bars a recovery, is founded. This 
was the sole question involved in this case upon the second issue. His  
Honor properly defined the plaintiff's duty, and the jury found that he 
failed to act up to the standard. 

Many of the numerous requests for instructions were calculated to 
confuse the real question and mislead the jury. We do not mean that 
they were so intended. I n  every case involving liability for alleged 
negligent conduct, either of commission or omission of duty, the decision 
may be simplified, and much confusing language eliminated, by keeping 
in mind the elemental truth that the real inquiry is whether there has, 
in  the concrete case, been a breach of duty by either or both parties. 

This being answered, the sole remaining inquiry is where the 
(452) proximate cause of the conditions produced by such breach of 

duty is located. Usually the questions combine both law and 
fact, and the latter must be decided by the jury. I n  some exceptional 
cases, upon well settled principles, the question is one of law to be 
decided by the court by instructions to the jury, or upon demurrer to 
the evidence. His  Honor put the real question upon the second issue 
in its simplest form and, at the same time, comprehended every essen- 
t iahlement involved. 

Many of the exceptions have no relation to the question of contrib- 
utory negligence and were properly refused. It is well settled, that 
when the charge given presents every phase of the controversy, with 
correct instructions as to the law, a new trial will not be awarded for 
failure to give instructions asked, although they may involve correct 
propositions of law. The instructions given bring the case within this 
rule. 

We do not find any merit in the exceptions to the admission and re- 
jection of testimony. His Honor properly exercised his discretion in 
denying the motion to set aside the verdict on account of the alleged 
misconduct of the jury. The wisdom of the well settled rule excluding 
evidence from the jurors tending to impeach their verdict, is illustrated 
in  this case. Upon the whole evidence, the deplorable injury sustained 
by the plaintiff appears to have been one of those accidents which over- 
take men in  life for which i t  is impossible to account, or to affix any 
moral or legal accountability. While the jury may well have found 
this to be so, they have reached the same result by fixing blame on both 
parties. This is one of the tendencies of the human mind, the other an6 
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more charitable being to attribute to unforeseen and uncontrollable 
causes many of the incidents of human life. The plaintiff recovered 
substantial damages on his second cause of action, and i t  would 
seem that the jury, within the latitude necessarily and perhaps (453) 
wisely given them, have done substantial justice. At least there 
is no error entitling either party to further prolong the litigation. The 
judgment must be 

Affirmed. 

Cited: Monroe v. R. R., 151 N. C., 376; Earnhardt v. R. R., 157 N. 
C., 364; Kearney v. R. R., 158 N. C., 548; R .  R. v. Morehead Ci ty ,  
167 N .  C., 121; Lewis v. Fountain, 168 IS. C., 279; Money v. Hotel 
Co., 174 N.  C., 512. 

STATE v. TOBE WILKES. 

(Filed 23 September, 1908.) 

Willful Abandonment of Crops-Revisal, 3366-Jurisdiction-Judgment 
Arrested. 

A court of a justice of the peace has final jurisdiction of a willful 
abandonment of crop in violation of Revisal, see. 3366. A judgment of 
the Superior Court, to which the indictment was originally brought, will 
be arrested. 

INDICTMENT heard before W. R.  Allen, J., in  term time, of GREENE. 

Assistant Attorney-General Clement fov the ,State. 
W .  S. O'I?. Robinson and J .  P. Prizzelle for defendant. 

PER CURIAM: Indictment originating in the Superior Court of 
Greene County for willfully abandoning a crop without cause before 
paying advances, in violation of section 3366 of the Revisal. 

I n  this Court defendant moved to quash the proceedings and arrest 
the judgment upon the ground that, under said statute, the Superior 
Court had no original jurisdiction, in that the punishment is a fine not 
exceeding fifty dollars or imprisonment not exceeding thirty days. The 
Court is of opinion, upon examination of the statute, that the offense is 
within the final ju&diction of a justice of the peace and that the Su- 
perior Court did not have original jurisdiction. The case cited, S. v. 
Robinson, 143 N.  C., 620, has no application, as the original record 
shows i t  originated in  the justice's court. 

Judgment arrested. 
331 
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(454) 
STATE v. SOLOMON K. KHOURY. 

(Filed 28 October, 1908.) 

1. Defenses-Pleas Withdrawn-Discretion-Appeal and Error. 
When the defendant in a criminal action has entered the plea of "not 

guilty," and subsequently desires to withdraw it and enter the plea of 
"insanity," and no ground was laid by affidavit or otherwise to show that 
defendant was insane at  the time the plea was entered or at the time of 
trial, it is within the sound discretion of the trial judge to refuse the 
withdrawal of the plea, and his action is not reviewable on appeal. 

2. Same-Witnesses. 
It  is competent for the trial judge, in determining whether he will 

allow a plea of "not guilty," formerly entered, to be withdrawn and the 
plea of "insanity" entered in its stead, to permit witnesses, who had 
seen defendant and had an opportunity to form an opinion as to his men- 
tal condition, to express their opinion thereon. 

3. Instructions-Charge in Writing-Supplementing, etc.-Charge Orally. 
While the trial judge, when duly requested, must put his entire charge 

in writing, he may orally state the contentions of the parties or supple- 
ment slight omissions, and his doing so is not reversible error. 

ACTIOX heard before Peebles, J., and a jury, a t  August Special Term, 
1908, of CUMBERLAND. 

A t  March Term, 1908, of CUMBERLAND, a bill of indictment, charging 
defendant with burglary in  the second degree, was found by the grand 
jury. At  said term, defendant, through his counsel, came into court 
and entered his plea of '(not guilty." At the same term, the brother of 
defendant filed an affidavit upon which he based a motion for a con- 
tinuance of the case on account of the absence of certain witnesses 
named, by whom he expected to show that defendant is of unsound 
mind, and has been so for one or two years. The motion was con- 
tinued. 

At May Term, 1908, Judge Long presiding, defendant, through his 
counsel, tendered a plea of insanity a t  that time, and at  the time 

(455) of the alleged commission of the offense. He also moved to 
strike out the plea of not guilty entered a t  the last term, stating 

that he did not intend to enter such plea, and did not recollect having 
done so. The motion was continued. At August Special Term, 1908, 
the motions were renewed, and counsel also moved to amend the record 
by striking out the plea of "not guilty." Motion' refused. The de- 
fendant excepted. Defendant was put upon his trial upon his plea of 
not guilty. Verdict of guilty. Defendant moved in  arrest of judg- 
ment upon the ground that he was then insane. Motion overruled. 
Defendant excepts. Judgment and appeal. 
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. 
Assktant AttormyGenerat Hayden Clement for the State. 
V. C. Bullard and &. K. Nimoch  for defendant. 

CONNOR, J., after stating the case: The first assignment of error 
is directed to his Honor's refusal to permit defendant to withdraw his 
plea of "not guilty," or to amend the record by striking out said plea 
and submitting an issue directed to the question of his insanity a t  the - 
time of the trial. His Honor refused this motion and, upon the trial, 
heard evidence i n  regard to defendant's insanity, both a t  the time of 
the trial and the time the alleged crime was committed. No  ground 
was laid by way of affidavit or otherwise at  the time the case was heard 
by PcebZes, J., to show that defendant was insane at  the time the plea 
was entered, March Term, 1908, or at  the time of the trial. I t  was in 
the sound discretion of the judge to refuse to strike out the plea of "not 
guilty," entered at March Term. We see no ground upon which his 
Honor's action, in that respect, can be disturbed. Whether, at  the time 
defendant was put upon his trial, the court should have suspended pro- 
ceedings and empaneled a jury to ascertain whether he was then insane, 
is a matter resting in  the sound discretion of the court. I n  8. v. H a y  
wood, 94 N. C., 847, the court, upon suggestion of counsel, sub- 
mitted an issue directed to the defendant's present insanity. (456) 
This Court ordered a new trial upon entirely different grounds. 
While, as suggested by Smith, C. J., i t  would have been more fitting 
that the suggestion of present insanity be first tried, he said that to try 
the question together with the issue of traverse was not error i n  law 
which would vitiate the verdict. I n  X. v. Tfaan, 84 N. C., 122, tha 
question of insanity, supported by affidavits, was made after conviction 
and upon motion for judgment. The court directed a jury to be em- 
paneled to try the question. This course was approved by this Court. 
"Although, if there be a doubt as to the prisoner's insanity a t  the time 
of his arraignment, he is not to be put upon trial until the preliminary 
question is tried by a jury, the question of the existence of such a doub~; 
seems to be exclusively for the determination of the court; and counsel 
for the defendant can neither waive an inquiry as to the question of 
defendant's sanity, nor compel the court to enter upon such an inquiry 
when no ground for doubting i t  appears. . . . And the question 
whether an  inquiry is called for by the circumstances of the case, is for 
the determination of the court, who may also direct the manner in which 
such inquiry shall be conducted. Error will not lie to review the pro- 
ceedings upon such an inquiry, whether the allegation of insanity be 
made before or after the conviction of the prisoner." Buswell on In- 
sanity, sec. 461. I n  many states statutes have been enacted providing 
procedure in such cases. I n  this case his Honor stated, that if an aE- 
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davit was filed that defendant had become insane since the time the 
crime was alleged to have been committed, he would not allow the plea 
to be put in. Counsel said they could not file such affidavit. The 
court thereupon proceeded with the trial, stating that evidence on the 
question of insanity, either at the time of the alleged commission of the 

crime or at the time of the trial, could be introduced. We can 
(457) see no error in this course. It cannot be permitted that, with 

a defendant at the bar of the court when his manner, appear- 
ance, etc., may be seen by the judge, the trial may, upon the mere sug- 
gestion of counsel, unsupported by affidavit or otherwise, be stopped 
until a jury be impaneled to try the "suggestions." 

The court permitted witnesses, who had seen defendant and had 
more or less opportunity to form an opinion as to his mental condition, 
to express such opinion. This is in accordance with repeated rulings 
of this court and may now be regarded as settled law. The value of the 
opinion is dependent upon the opportunity of the witness to form it. 
Clnry v. C l a ~ y ,  24 N. C., 78; 8. v. Bowman, 78 N. C., 509. 

Defendant made a number of requests for special instructions upon 
the question of insanity, burden of proof, etc. We have examined his 
Honor's charge and find that, so far as defendant was entitled, they 
were given. We do not find any error in the instructions given. Kis 
Honor was requested to put his charge in writing, which he did. The 
case on appeal states: "Aside from the written charge, he paused sev- 
eral times and commented on or explained certain features of the writ- 
ten charge, to which defendant excepts. After he had read his charge 
he stated, orally, the contention of the parties, and gave oral instruc- 
tions as to the law bearing on certain features of the contentions of the 
parties, to which defendant excepts." I t  is not suggested that any 
instructions given orally were erroneous or prejudicial to defendant. 
We do not think defendant entitled to a new trial because of the action 
of the judge in this respect. While i t  is true, as held in Je&in.s v. R. 
R., 110 N. C., 438, the judge must put his entire charge in writing, 
when so requested, it is not reversible error to state the contentions of 
the parties orally or to supplement, as did his Honor in this case, slight 
omissions. At least in the absence of any suggestion of error or pre- 
judice, a new trial will not be ordered. We have examined the entire 

record and find no error. For the reasons given in regard to 
(458) the suggestion of insanity before the trial, his Honor could not 

arrest the judgment upon a mere suggestion of insanity after 
trial. There is 

No error. 

CPited: S. v. Banner, post, 524. 
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STATE 1. ED. ALLEN. 

(Filed 28 October, 1908.) 

Indictment-Burning Barn-Evidence, Sufficient. 
Upon trial under an indictment for burning a barn in violation of 

Revisal, see. 3338, there was evidence for the State tending to prove bad 
blood between the owner and defendant growing out of a previous diffi- 
culty, with threats of defendant against the owner and another on that 
account, and that the barn of the other person was burned previously to 
the burning of the barn in question; that the barn in question was burned 
about four o'clock a. m., within 375 yards of defendant's house, in plain 
sight, and the fire attracted the whole neighborhood except defendant, 
who said he did not know of it until between nine and ten o'clock, 
though there was evidence that defendant arose that morning between 
four and five o'clock; that there were well-defined running tracks from 
the burnt barn to defendant's house, larger than defendant's shoes, 
which were followed and he was found on the other side of his house, 
leaving it with a gun; that defendant was asked to go to the-burnt barn, 
hesitated, refused and then complied and refused to have his shoe meas- 
ured, but walked off sixty or seventy-five yards and told witness to come 
and measure the tracks, which was not done: Held, sufficient to sustain 
a verdict of guilty. 

INDICTMENT for burning a barn in  violation of section 3338, Revisal, 
t r ied before Jones, J., and a jury, a t  March Term, 1908, of UNION. 
The  defendant was convicted and appealed. 

Assistant -4ttorne?j-General Clement for the State .  
Adam,s, Jerome d Armfield for defendant. 

BROWN, J. The record presents two exceptions to the rulings of the 
t r ia l  court, one of which has been abandoned here. The remain- 
ing  exception is  to the refusal of the judge to charge the jury  (459) 
that  the evidence is  insufficient to convict. 

The  evidence is  circumstantial i n  its nature, but amply sufficient i n  
i ts  probative force to justify the court i n  submitting the guilt of the 
accused to the determination of the jury. 

The  evidence tends to prove that the defendant had "bad blood" for 
the prosecutor, J i m  Bivins, whose barn was burned a t  night on 6 No- 
vember, 1907, as well as against one Crowder, growing out of the de- 
struction of defendant's crop of corn in  J u l y  o r  August of that  year ;  
t ha t  defendant made threats against both Crowder and Bivins. I t  
appeared, upon cross-examination of defendant, t ha t  Crowder's barn 
was burned two weeks before the burning of Bivins's barn. The lat- 
ter's barn was burned about 4 o'clock in  the morning, destroying two 
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mules and other valuable property within 375 yards of defendant's 
house and in  plain sight. The fire attracted to i t  the entire neighbor- 
hood except defendant, who was in  his house at  the time. I n  the morn- 
ing well defined tracks were followed direct from the burned barn to 
defendant's house. The tracks as they left the barn appeared to be 
"running tracks." The witnesses examined other side of defendant's 
house and could find no tracks. Witness testified that tracks were 
made by a party wearing a brogan shoe of rather large size-larger 
than Mr. Austin, who wore a No. 8. Defendant testified that he wore 
a No. 9 ;  also wore brogan shoes. That when witnesses followed these 
tracks to defendant's house they saw defendant on the other side of the 
house, leaving, with a gun on his shoulder; that they called him and 
told him they had followed the tracks there, and that the tracks went 
no farther, and asked defendant to go with them over to the burning 
barn; that the defendant a t  first declined to go, but later followed them 
over there. 

The evidence further showed, that, when defendant arrived, Mack 
Bivins asked him to let him measure his shoe, in  order to see if 

(460) i t  corresponded with the footprints. Defendant refused to do 
so, and walked off some sixty or seventy-five yards, then called 

witness and told him to come and measure the track, but witness did 
not go to defendant. Defendant stated to these witnesses that he did 
not know the barn was burning until they came over there, between 
9 and 10 o'clock, and told him of it. This statement is highly suspicious 
because defendant's house was in plain sight of the barn, and prosecutor 
saw the fire three miles off. Defendant's wife testified that defendant 
arose that morning between 4 and 5 o'clock, built a fire and sat by the 
fire until i t  was light enough to feed. 1411 these facts and circumstances 
are not only some evidence, but amply Warrant the finding of the jury 
that the defendant is guilty as charged. 

No error. 

STATE v. JAMES DIXON. 

(Filed 28 October, 1908.) 

1. Larceny-Evidence, Sufficient. 
Meat found in defendant's smokehouse and identified by private marks 

by the owner as that taken from his smokehouse, which had been broken 
into and meat stolen therefrom, is sufficient evidence to sustain an indict- 
ment for larceny. 
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2. Instructions-Charge in  Writing-Sufficient Compliance. 
TTThen, upon request of counsel, the trial judge puts his charge in writ- 

ing, and i t  is a full  instruction generally as  to  the law applicable thereto, 
i t  is permissible for  him to read his notes of evidence to the jury, and 
there is  no error therein --hen i t  does not appear that  the interest of the 
party has geen prejudiced. 

3. instructions-~easonable Doubt-Sufficient Charge. 
I n  a criminal case it  is not to  defendant's prejudice for the trial judge 

to charge the jury, in  substance, upon supporting evidence, that a reason- 
able doubt implied that  the jury must be satisfied t o  a moral certainty, 
and, if the State has so satisfied the jury, they should return a verdict 
of guilty, when other parts of the charge relating to the same subject 
matter correctly state the law. 

4. Larceny-Witness in  Own Behalf-Evidence, Weight of-Instructions. 
The material question as  to the correctness of the charge of the trial 

judge, bearing upon the credibility of the evidence of defendant, a wit- 
ness i n  his own behalf on a trial under indictment, is  whether the jury 
was misled to defendant's prejudice, and i t  is not error for the lower 
court to charge the jury that they should consider the interest he had, 
scrutinize his evidence closely, but they would not be warranted in 
refusing to believe his evidence because of the fact he was under indict- 
ment. 

5. Appeal and Error-Larceny-Value of Goods-Burden of Proof-Term of 
Sentence. 

When there is no evidence appearing in the record of the value of goods 
stolen by defendant, but i t  appears that  they consisted of eighteen hams, 
eleven shoulders and eight sides of meat, he cannot successfully contend 
that  a maximum sentence of twelve months' imprisonment could not be 
imposed, for it  is incumbent on him to p row the value in diminution of 
the sentence. 

INDICTMEKT f o r  larceny t r i ed  before Neal, J., a n d  a jury, a t  (461) 
Apr i l  Term, 1908, of SAMLIPSON. 

T h e  defendant, J a m e s  Dixon, was convicted under  the  second count 
i n  t h e  bill f o r  receiving, a n d  sentenced to two years  on  t h e  roads. 
F r o m  the  judgment pronounced h e  appealed t o  t h e  Supreme Court .  

Assistant Attorney-General Clement, and Paison & Wright for State. 
John ll. l i e r ~ ,  F. R. Cooper, and Stevens, Beasley & Weeks for de- 

f endant. 

BROWN, J. T h e  evidence sent u p  with t h e  record tends strongly t o  
prove t h a t  on  F r i d a y  night,  6 March,  1908, t h e  smokehouse of one 
Bruner ,  i n  t h e  county of Sampson, mas broken in to  a n d  a large number  
of hams, shoulders a n d  sides of meat  were stolen therefrom, a n d  t h a t  o n  
t h e  next n igh t  this  mea t  was  found  i n  the  smokehousc of defendant. 
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The meat was identified by the Owner by private marks or holes 
(462) he had made a t  the bone. The evidence of guilt not only justi- 

fied his Honor in submitting the matter to the jury, but i t  is 
plenary and convincing. There are a number of exceptions to the tes- 
timony, all of them without merit, and we find nothing Bn them which 
requires discussion. 

I n  respect to the charge of the court, there are several assignments 
of error, some of which we will notice. There is nothing appearing in 
the record to sustain the exception "that his Honor, after having been 
requested to pqt the charge in writing, stated orally at great length, and 
with vigor, the contentions of the State, after having read the written, 
charge, and the oral statement of the contentions of the State was 
error." 

The written charge is a full instruction generally as to the law bear- 
ing on the charge, and although required upon request to be in writing 
as to the law of the case, i t  was entirely permissible for his Honor to 
read his notes of evidence to the jury. There is nothing in the record 
indicating that the judge stated verbally "at great length and with 
vigor" the contentions of the State to the prejudice of the defendant. 

The defendant excepts to that part of the charge relating to the oft 
discussed subject of the reasonable doubt. Pea~som, J., doubted if this 
common formula had ever been of any practical benefit in the adminis- 
tration of the criminal law. But we think whatever benefit a person 
charged with crime may get from i t  was more than given this defend- 
ant, when his Honor stated substantially that a reasonable doubt im- 
plied that the jury must be satisfied to a moral certainty. 

His Honor further told the jury in that connection, "If the State so 
satisfies you, you should return a verdict of guilty." I t  is earnestly 
contended that this last expression is prejudicial error in that it with- 
draws from the jury any consideration of the evidence offered by thc 

defendant. We think, with all respect to learned counsel, this 
(463) exception has nothing to support it. The burden was upon the 

State, after all the evidence was heard, to satisfy the jury beyond 
a reasonable doubt of defendant's guilt. Nothing in the language com- 
plained of took from the jury the right to weigh and consider the evi- 
dence offered in behalf of the defendant. 

This is manifest from the language of the court immediately follow- 
ing the phrase excepted to, viz.: "If the jury after having heard all 
the evidence, and having given to i t  all a fair and deliberate considera- 
tion in an effort to reach the truth, and having then gathered all the 
light they can from the argument of counsel, and further having ap- 
plied the charge of the court, if the minds of the jury then reach the 
conclusion that the guilt of the defendant is established, then the jury 
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would not in contemplation of law entertain a reasonable doubt." How 
could the jury entertain a reasonable doubt if after considering all the 
evidence they declared the guilt of the defendant to be established? 
When a fact is established i t  is completely and fully proven. We think 
the precedents fully sustain this charge of his Honor. S. v. Whitson, 
111 N. C., 695; 8. v. Could, 90 N. C., 662. 

The defendant excepts to that portion of the charge bearing on de- 
fendant's credibility, viz.: "In passing upon the evidence oY the de- 
fendant you should take into consideration the interest they have in 
the indictment. You should scrutinize their evidence closely; you 
wodd not be warranted in refusing to believe what they say because of 
the fact that they are under indiqtment, but you should consider their 
interest in the contest and give to what they say such weight as you think 
under all the circumstances i t  is entitled to." 

We think this exception is without merit, as the charge distinctly 
instructs the jury that they would not be warranted in disbelieving what 
defendant testifies to, because he is under indictment. The instruction 
is in line with X. v. Ryers, 100 N. C., 517, citing Flint v. Boden- 
hame?, 80 N. C., 205; 8. v. Hardee, 83 N. C., 619. The essen- (434) 
tial question, in every case where error is based upon such in- 
struction, must be, Was the jury thereby misled to the prejudice of the 
defendant ? 

There is nothing whatever in the language of his Honor which can 
be said to express any opinion that he entertained; or that was calcu- 
lated to cast any suspicion upon the defendant's testimony. As long 
as the trial judge did not cast suspicion upon his evidence, we fail to 
see how the defendant was prejudiced by the instruction. We think 
the charge also sustained by the courts of other states, Palmer v. State, , 

70 Neb., 136; McIntosh v. State, 151 Ind., 251. 
The only other exception we deem it necessary to hotice relates to the 

punishment. I t  is contended that the court could sentence to no longer 
term than twelve months, as the value of the property was under $20. 
We fail to discover any such finding in the record or any evidence to 
sustain such contention. The property stolen consisted of eighteen 
hams, eleven shoulders and eight sides of meat, and doubtless the quan- 
tity of it deterred the defendant from attempting to prove that the 
meat was worth no more than $20. However that may be, it was matter 
of defense, and i t  was incumbent on defendant to prove its value in 
diminution of sentence. S. v. Harris, 119 N. C., 812. 

Upon an examination of the record we find no error that we think 
would require us to order another trial. 

No error. 
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(465) 
STATE v. C. .D. DOBBINS. 

(Filed 28 October, 1905.) 

1. Intoxicating Liquors, Sale of-Evidence Sufficient. 
Evidence is sufiicient to sustain a verdict of guilty of keeping for sale 

liquor, contrary to chap. 21 of the Laws of 1908, which tends to show, 
that the accused borrowed the keys of a shop from the owner between 
7 and 7:30 a. m., no liquor then being in the shop; that the owner went 
to his shop about 10 a. m., and found the accused there alone; that a 
search was made shortly thereafter, and a barrel of pint and half-pint 
bottles of whiskey was found; that, before then, and at the time in ques- 
tion, accused had been twice seen visiting a negro poolroom, and there 
was indication of some of the whisk& having been taken from the barrel. 

2. Same-Instructions. 
Under an indictment for keeping liquor for sale, contrary 'to chap. 21, 

Laws of 1908, it is correct to charge the jury, when there is evidence to 
support the charge, that, in order to convict, they must find from the 
evidence, beyond a reasonable doubt, that the whiskey was in defendant's 
possession; that he was keeping it for sale, and there was more than one 
quart; and that if they were not so satisfied,'the defendant should be 
acquitted. 

3. instructions-~an~ua~e of Charge. 
The language of a proper prayer for instruction need not be used if the 

charge by the court is itself proper. 

INDICTMENT for keeping for sale intoxicating liquor contrary to a 
special act, heard before Jones, J., and a jury, a t  May Term, 1908, of 
RICHMOND. 

The defendant was indicted for keeping liquor for sale i n  the county 
of Richmond, contrary to chap. 21 of the Laws of 1908. One of the 
questions in the case is whether there was any evidence against the de- 
fendant of a violation of the statute. 

George Smith, a witness for the State, testified: I am a tinner by 
trade and have a shop in the town of Hamlet, Richmond County. On 
17 February, 1908, I let C. D. Dobbins have the key to my tin shop, 

between 7 and 7 :30 a. m. I returned to my shop about 10 a. m., 
(466) on the same day, i n  company with one Charles Niven, and found 

C. D. Dobbins in  my shop when we got there. There was no 
one else in  the shop at that time. I n  a few minutes Dobbins went out, 
and a very short time thereafter, Mr. Hubbard, the policeman, came 
into my shop with papers to search it, and found a barrel full-of pint 
and half-pint bottles filled with corn whiskey. There was no whiskey 
in my shop when I let C. D. Dobbins have the key a t  7 :30 that morning. 
The barrel of whiskey was put i n  my shop between the hour that I let 
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Dobbins have the key and 10 a. m., when I returned. The officer took 
possession of the whiskey and arrested Dobbins. ' I never put the 
whiskey in  there, and don't know who did. 

I don't recall by whom I sent the key of my shop to Dobbins. H e  
came to me and said that Dobbins wanted my shop key, and I handed 
i t  to him. I don't know whether he gave the key to Dobbins or not, but 
do know that I found Dobbins in  possession of my shop when I reached 
there at  10 o'clock, about three hours later. There was no ohe in the 
shop except Dobbins. 

J. A. Spencer, a witness for the state, testified: At the request of 
Chief of Police R. L. Hubbard, I watched the shop of George W. Smith 
and saw the defendant Dobbins in the shop; no one else was in there 
except him; soon after I was stationed to watch the shop, I saw Dob- 
bins come out of the shop, lock the door, and go over to a negro pool 
room. I n  five or ten minutes I saw the defendant come bick to the 
shop, unlock the door and go in. The defendant had been in the shop 
a very short time when I saw G. W. Smith, the owner of the shop, and 
ane Charles Niven go in the shop. A few minutes after Smith a ~ t d  
Niven went into the shop, I saw the defendant, Dobbins, leave the shop 
a second time and go to the negro pool room. At this time, Chief of 
Police Hubbard came to me with papers to search the shop for liqnor. 
We proceeded to the shop, and in  the back end of the shop found 
a barrel full of pint and half-pint bottles of corn liquor. I t  (467) 
had been opened, and appeared as if some of its contents had 
been taken out. Smith, the owner of the shop, told me that he had sent 
his key to C. D. Dobbins early that morning, and he had not returtleti 
t o  the shop, after sending his key to Dobbins, until a few minutes bc- 
fore I came i n ;  that when he returned to the shop he found Dobbins in 
the shop, but knew nothing of the liquor being in the shop until we 
found it. The general character of G. W. Smith is good. 

R. L. Hubbard, a witness for the State, testified: I was chief of 
police in the town of Hamlet on 17 February, 1908, and in consequelLce 
of information received by me, I got J. A. Spencer to watch the move- 
ments of the defendant, also the tin shop of G. W. Smith. I saw the 
defendant open the door and go into the shop and later come out, lock 
the door, and go over towards a negro pool room; and saw him return, 
open the shop, go in and come out the second time, and go towards the 
pool room; at which time, in  consequence of these movements and the 
further information I had received, I had a warrant issued, under the 
statute, to search the shop for liquor kept for sale contrary to law: 1 
left Spencer to watch the shop while I went before the mayor and got 
the warrant to search the premises; when I returned I saw the defend- 
ant i n  the shop. No one else was in  the shop except the defendant. T 
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saw him go to the window and look out apparently for the purpose of 
seeing whether any one was watching his movements; then he came out 
and went towards the pool room; G. W. Smith, the owner of the shop, 
and Charles Niven came to the shop a few minutes before the defendant 
left the last time, and a few minutes after he had left, I and Spencer, 
under the warrant I had received for searching the shop, went to the 
shop, searched the same, and found a barrel of whiskey containing pint 
and half-pint bottles. The defendant had only been gone a few minutes 

when this search was made and the liquor was found. G. W. 
(468) Smith told me that he knew nothing about the whiskey being in 

the shop, and that he sent his key to the defendant that morning 
about 7 o'clock, and found the defendant in his shop when he got there: 
that the liquor did not belong to him, and that he knew nothing at all 
about it. The general character of the witness G. w.' Smith is good. 

The defendant offered no testimony, but requested the court to in- 
struct the jury : 

1. That there is not sufficient evidence to warrant the jury in con- 
victing the defendant, and the jury will return a verdict of not guilty. 

2. I f  the evidence does not remove every reasonable view of the case 
except the guilt of the defendant, the jury will return a verdict of not 
guilty. 

The court refused to give the instruction, and the defendant duly 
excepted. Judgment was entered upon the verdict of guilty, and the 
defendant appealed. 

Assistant Attorney-General Hayden Clement for State. 
Morrison & Whitbock for defendant. 

WALKER, J., after stating the case: I f  we treat the first prayer for 
instructions as a request to charge the jury that there was no evidence 
of the defendant's guilt, we think i t  was properly refused. The evi- 
dence was circumstantial, it is true, but i t  strongly pointed to the guilt 
of the defendant. If the jury found the facts to be in accordance with 
the testimony, they could hardly escape the conclusion that the defendant 
had placed the liquor in the shop of the witness, George Smith. But 
whether the testimony against the defendant was strong or weak, it 
should have been submitted to the jury, if it was not merely conjectural, 
but reasonably tended to establish his guilt. Byrd v. Expregs Co., 139 
N. C., 273. Why i t  did not have this tendency, we are unable to see. 

The liquor was not in the shop when the key was given to the 
(469) defendant, and shortly thereafter Smith returned to the shop ancF 

found the defendant there, and immediately afterwards the 
policeman came and found a barrel of pint and half pint bottles filled 
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with corn whiskey. There were other circumstances which tended to 
show the defendant's guilt, as will appear from a perusal of the evidence. 

I t  was not necessary that the court should have given the second 
prayer for instructions in the very words in vhich i t  is expressed. The  
law does not require that any particular forniula shall be used in charg- 
ing upon the doctrine of reasonable doubt. 8. v. A d a m ,  138 N. C., 681. 
The court charged the jury that, in order to convict the defendant, they 
must find from the evidence beyond a reasonable doubt, that the barrel 
filled with bottles of whiskey was in  the defendant's possession, that he 
was keeping i t  for sale and that there was more than one quart, and 
that, if they were not so satisfied, the defendant should be acquitted. 
There was no error in this instruction, and it was sufficiently responsive , 
to the defendant's second prayer. 

No error. 

Cited: S. v. Yitt, 166  N. C., 272.  

STATE V. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Piled 5 November, 1908.) 

1. Penalty Statutes-Railroads-Sunday, Running of Freight Trains-Per- 
mission-Evidence. 

Upon a trial under an indictment against a railroad company for 
loading, running, etc., a freight on Sunday, in violation of the pro~isions 
of Revisal, 3844, the State must show, beyond a reasonable doubt, that 
the defendant had permitted the offense to be done; but when the State 
has shown the wrongful act, it is sufficient for the jury to find that it was 
done with defendant's permission. 

2. Same-Reasonable Doubt-Burden of Proof. 
Upon trial for violating the provisions of Revisal, sec. 3844, it is error 

for the lower court to charge the jury that the burden was upon defend- 
ant to show that a certain freight train was run without its permission, 
when there is conflicting evidence upon that question; for, in order to 
convict, they should find as a fact, beyond a reasonable doubt, that the 
defendant had perlnitted the running of the train in violation of the 
statute. 

3. Penalty Statutes-Railroads-Evidence-Questions for Jury. 
When a prima facie case is made out by the State against a railroad 

company for running its certain freight train on Sunday, in violation of 
Revisal, sec. 3844, and the company has introduced evidence tending to 
prove that it was done without its permission, it is error in the lower 
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court to charge the jury, if they should find from the evidence that the 
train in question belonged to the defendant, they should find the defend- 
ant guilty, unless its evidence satisfies them that the train was being 
run without its permission, as the question is exclusively one for the jury. 

INDICTMENT tried before Neal, J., and a jury, at August Term, 1908, 
of WILSON. 

This is an indictment for permitting a train of cars to be run on 
Sunday, between sunrise and sunset, contrary to sec. 3844 of the Revisal, 
which is as follows : "If any railroad company shall permit the loading 
or  unloading of any freight car on Sunday, or. shall permit any car, 
train of cars, or locomotive to be run on Sunday on any railroad (except 
the trains specified in the section) such railroad company ,shall be guilty 

of a misdemeanor in each county where such car, train of cars 
(471) or locomotive shall run, or in which any such freight car shall 

be loaded or unloaded, and upon conviction shall be fined not 
less than five hundred dollars for each offense." The evidence intro- 
duced by the State tended to show that on Sunday, 19 May, 1907, a 
freight train passed through Wilson, it being a "solid coal train," with 
an engine and tender on which were the letters A. C. L., they being the 
initial letters of the defendant's corporate name. The train was going 
south between five and six o'clock p. m. The defendant objected to this 
evidence in apt time, because it was alleged in the indictment that the 
train was "run" on 1 May, 1908, whereas the proof is that i t  was "run" 
on 19 May, 1907. The objection was overruled and the defendant ex- 
cepted. The evidence of the defendant tended to show that those having 
the authority to supervise and control the movement of trains, on the 
defendant's road, had positively forbidden the operation or running 
of any train on Sunday, contrary to the provisions of the statute. This 
evidence was in the form of special instructions to subordinates in the 
service, who had the immediate charge of the operation of trains, whose 
duty i t  was to obey all orders received from their superiors. I t  was 
also in evidence that the train mentioned in the indictment was run 
without knowledge or consent of the defendant, and in violation of 
previous orders issued by it. 

The court charged the jury as follows: "If you find that the freight 
train loaded entirely with coal passed through Wilson on 19 May, 1907, 
before sunset, pulled by an engine belonging to the defendant, then you 
should find the defendant guilty, unless the evidence offered on the part 
of the defendant satisfies you that said train was running without the 
permission of the defendant. The burden of proof on the question 

whether the train was run by the permission of the defendant is 
(472) on the defendant." TO this instruction the defendant excepted. 

The court further instructed the jury that the ownership of 
344 
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the coal and the purpose for which i t  was transported was immaterial. 
Defendant excepted. 

The d~fendant was convicted. A motion for a new trial having been 
overruled and judgment pronounced upon the verdict, the defendant ap- 
pealed. 

Assistant Attorney-General Hayden Clement for the State. 
P. A. & S. A. TYoodard and Aycoclc & Daniels for defendant. 

WALKER, J., after stating the case : The offense created by the statute 
in question consists in  the running of trains on Sunday by permission 
of the railway company. The statute is not so worded as to withdraw 
from its operation, by exception or proviso, trains which are run without 
the consent of the railway company, but the permission of the company 
is made an essential ingredient of the offense, and under well-settled 
rules of criminal pleading 'the State is called upon to show the permis- 
sion in order to convict the defendant. This is not imposing upon the 
State a burden of proof which i t  is impossible to carry or requiring i t  
to prove a fact, the existence of which can be more easily established 
by the defendant, for the plain reason that when the State has shown 
that the train was actually run on a Sunday, it has adduced evidence 
sufficient to warrant the iurv to infer that i t  was done with the de- " " 
fendant's permission. I t  is a circumstance sufficient, at least, to sup- 
port a conviction. I t  cannot be said, though, that the defendant is 
guilty simply because the train was drawn by one of the defendant's 
locomotives, for this would be taking evidence of the fact that i t  was 
run with the permission of the defendant for the fact itself. Instead 
of charging the jury as he did, the judge should have instructed them, 
not that the burden was on the defendant to show that the train 
was run without its permission, which was telling them practi- (473) 
cally that the burde'n was on the defendant to acquit itself of the 
charge, but he should have charged that they should consider all of 
the testimony and find as a fact beyond a reasonable doubt that the 
defendant had permitted the train to be run on Sunday, before they 
could convict. The permission of the defendant is as necessary to the 
completeness of the offense, as the running of the train itself. I t  is of 
the very substance of the crime. Instead of thus charging the jury, the 
court excluded the doctrine of reasonable doubt from their considera- 
tion, by making the verdict of guilty depend upon the finding of a single 
evidentiary fact, and placing the burden of disproving the leading con- 
stituent element of the crime upon the defendant. The court, under 
this statute, misplaced the burden of proof. I t  was upon the State and 
did not shift during the trial. The distinction is between a fact which 
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is made an essential element of the crime by the statute, and one which, 
by virtue of a proviso or otherwise, merely withdraws the particular 
case from its operation, or excludes i t  from the prohibited class. Many 
illustrations of i t  are to be found in our decisions. 

The first instruction in this case is not substantially different from 
the one given in S. v. R. R., 145 N. C., 570. I f  the judge had submitted 
the case to the jury upon the entire evidence, giving the defendant the 
benefit of the doctrine of reasonable doubt, and then told them that if 
they found the two essential facts, that the train was run on Sunday 
and with the permission of the defendant, the charge would have been in 
accordance with our ruling in that case. That was not done, but the 
defendant was erroneously placed at a disadvantage by being required 
virtually to disprove the fact of permission. The jury must find the 
fact of guilt, the judge only declares the law. 

I n  S. v. Simmons, 143 N.  C., 618, 619, we said: "The jury are the 
constitutional judges, not only of the.truth of testimony, but of 

(474) the conclusions of fact resulting therefrom. The evidence may 
in the opinion of the Court, have been ever so strong against the 

defendant, yet it was for the jury to find the ultimate fact of guilt, with- 
out any suggestion from the court, direct or indirect, as to what that 
finding should be. (S. v. Lilly, 116 N.  C., 1049). The presumption 
of innocence and the doctrine of reasonable doubt (alike) require that 
method to be pursued, and i t  is clearly enjoined by the statute we have 
cited (Revisal, sec. 535)) the restraining words of which define clearly 
the respective functions of court and jury in the trial of causes." 

Upon the other question, as to the burden of proof, we need only refer 
to a few recent cases decided by this Court. "The general rule most 
undoubtedly is that the truth of every averment, whether it be affirmative 
or negative, which is necessary to constitute the offense charged must be 
established by the prosecutor. The rule itself is but another form of 
stating the proposition that every man charged with a criminal viola- 
tion of the law is presumed to be innocent until shown to be guilty, 
and i t  is founded, i t  is said, upon principles of natural justice, and so 
forcibly has i t  commended itself by its wisdom and humanity to the 
consideration of this Court, that it has never felt willing, whatever cir- 
cumstances of difficulty might attend any given case, to disregard it." 
S. v. Wilbourne, 87 N: C., 532. That case was approved in S. v. Connor, 
142 N. C., 700. Even if the burden of proving that there was no per- 
mission to run the train was upon the defendant, the charge is still 
erroneous, because the ultimate fact of guilt was for the jury to find 
from all the evidence, and not for the court to declare. S. v. Woody, 47 
N. C., 276; S. v. Evans, 50 N. C., 250; S. v. MeDaniel, 84 N. C., 803. 
The last three cases are cited with approval in 8. v. Wilbourne, supa.  
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I t  is suggested that the court should have charged the jury that, if 
they believed the evidence, they should convict the defendant. 
The court could not well have instructed the jury to this effect, (475) 
without disregarding material evidence in the case which tended 
to show the defendant's innocence. I t  is quite true that there was evi- 
dence of the defendant's guilt, but i t  was for the jury to say, at  least, 
whether they were convinced of the defendant's guilt by that evidence, 
when weighed with the other evidence in the case. We are not per- 
mitted to refer to matters not stated in  the record, nor could the court 
below or the jury consider them. 

The statute under which the indictment was found is a very wise 
and wholesome one, and should be obeyed by the railway companies and 
enforced by the courts, but a defendant is entitled to have the question 
of its violation determined by the well-settled rules of law and, in  any 
view we can take of the proceedings in  the court below, we think this 
was not done, and hence there was error. 

New trial. 

CLARK, C. J., dissenting: The conduct denounced by the statute, Re- 
visal 3844, is "permitting any car, train of cars, or locomotive to be 
run on Sunday" between certain hours (with certain exceptions which 
are matters of defense and which, besides, clearly do not arise on the 
evidence in  this case). 

The evidence is uncontradicted that on 19 May, 1907, which was Sun- 
day, before sunset, between 5 and 6 p. m., a solid coal train passed 
through Wilson on defendant's road, the engine and tender marked with 
defendant's name. I t  was in evidence by defendant's witness, W. H. 
Newell, its superintendent of transportation, that at  the term of the 
court ending Saturday, 18 May, 1907, the defendant had pleaded guilty 
to two indictments under this statute and a nol. pros. was entered in  
another case upon the "agreement" of defendant not to "run its trains 
on Sunday i n  violation of law." The same witness testified that the 

coal in the above train was the property of the defendant, and 
was being transported to Florence, S. C., for its use. Another (476) 
witness for defendant, G. B: McClellan, its district superintend- 
ent, testified that this train was made up and sent out of Rocky 
Mount by E. D. Gordon, local agent, H. E. Bruffery, train master, E. 
S. Dodge, chief train dispatcher, and A. E. McKethan, yard master, who 
"had charge of the Rocky Mount depot and yard, and the trains sent 
out from Rocky Mount were made up by these parties." 

Thus there is proof from the defendant that this train running on 
Sunday, in  violation of law, was made up and sent out by the officials 
charged with that duty. 
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Upon this evidence, the court should have charged the jury, "if you 
believe the evidence, you will find the defendant guilty." How else 
could the defendant send out its trains, except by its officials charged 
with that duty? I f  the defendant is not responsible for their acts, 
acting within the scope of their duties, what would make a corporation 
liable? I f  they did it, the question of "permitting" i t  to be done does 
not arise. 

I n  S. v. R. R., 119 N. C., 819, an indictment upon this very statute, 
where there was no evidence whatever except the fact that the de- 
fendant's freight train was running on Sunday after 9 a. m., the judge 
charged the jury, "If you believe the testimony the defendant is guilty," 
and, on appeal, Avery J., speaking for a unanimous Court, found no 
error. 

There has been no change in  the statute and no reason is given why 
a charge which was correct then has become erroneous now. Upon the 
above evidence, by the higher officials of the defendant, that the train 
-Mas sent out from Rocky Mount by the four officials "having charge 
of the Rocky Mount depot and yard, and the trains sent out from Rocky 
Mount were made up by these parties," the jury could draw no other 

inference, "if they believed the evidence," than that the de- 
(477) fendant was guilty. 8. w. Riley, 113 N .  C., 651. 

I t  is true McClellan adds, '(it was the duty of these parties to 
have obeyed the order sent them," which he says was sent by himself, 
not to send trains out before sunset, and that it was sent out without 
his knowledge or consent. Mr. Newell says he wrote Mr. McClellan 
that ('it was out of the question to run any solid coal trains on Sunday, 
even if there be a congestion. I n  view of the fact we have additional - 
power to handle the business currently i t  should not be necessary to run 
trains of this nature on Sunday. VCTe have recently had some compli- 
cation on this account, and I hope you will see that these instructions 
.are enforced." 

But  taking the defendant's own evidence to be true, the instructions 
were not enforced and the train was permitted to be made up and sent 
out  from Rocky Mount and was run on Sunday by Wilson and on 
towards Florence. I t  was "~ermitted" because the official who could 
have prevented i t  and who could and should have stopped the train did 
not do so. S. v. Probasco, 62  Iowa, 400; Ter. v. Storw, 2 Dak., 1 5 5 ;  
Corn. v. Curtis, 91 Mass., 266. I t  was his duty to do so, for he says ho 
was instructed to enforce the order. His failure to do so "permitted" 
the train to run. The "permitting" the train to run by Newell and Mc- 
Clellan was "permitting" by the company-if their conduct had been all 
that made the corporation liable. But there was more than permis- 
aion. There was the willful act of the company when its four officials 
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a t  Rocky Mount, "charged with the duty of making up and sending out 
trains" from that point, sent out this train. Their act was the act 
of the company. The State cannot be called upon to prove that an act 
was done by a defendant's permission when i t  shows that i t  was the 
intentional act of the defendant itself. A corporation acts by its agents. 
Their willful act in  the discharge of a duty entrusted to them is the 
act of the corporation. I f  they disobeyed an imperative order from 
those "higher up" it was permissive as to those higher officiaIs 
who did not supervise their department and enforce their orders (478) 
but none the less is the company responsible. There is no ex- 
planation why the four officials at  Rocky Mount should have broken 
their own rest on Sunday and violated the law by breaking the rest of 
the engineer and train crew on that holiday, with no possible motive 
suggested for risking their positions by disobedience of orders. No 
reprimand or punishment is suggested to have fallen upon these four 
officials. 

Not only did they, in  the scope of their powers, send out this train 
without let or hindrance from McClellan and Newel1 (and therefore 
by their "permitting" i t  to be done), but the engineer and crew in  
running the train were acting in  their sphere, and under the orders of 
those charged with the duty of ordering them. Their intentional act. 
i n  the scope of their duties, is the intentional act of the company. No 
(( permitting" need be shown when the running was intentional. The 
train passed through Elm City only by the act of another agent of the 
company, acting within his sphere in  turning the white or safety end 
of the switch out and permitting the train to pass, and the same is true 
of the agent a t  Wilson, and possibly of the agent at Sharpsburg. Stewart 
v. R. R., 141 N. C., 271. 

Thus agent after agent of the defendant company, acting in the 
sphere of his duties, concurred in starting and running this train on 
Sunday. They did this act, not merely by permission, but the engineer 
and crew did so under orders, and for the conduct of its agents the de- 
fendant is responsible. I f  there had been injury by the negligence of 
either one of these numerous agents, the company would have been liable 
for that reason. Taking cognizance of the matters and knowledge 
'(acquired by their observation and experience in  everyday life," as we 
hold a jury can do (Wrighi v. R. R., 127 N. C., 227; Lloyd v. R. R., 
118 N. C., 1013; Deans 11. R. R., 107 N. C., 693) this jury might well 
infer that other and higher officials had cognizance of and caused 
this train to start and keep on. There must have been reports (479) 
by telegraph to Wilmington and response from the office at the 
headquarters there to avoid collision with other trains. Stewart v. R. 
R., supra. 
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As to these two officials, Newell and McClellan, while they testify to 
having given orders, they do not testify to any effort whatever to put the 
order in force. The running of the trains, which i t  was their duty 
to know of and prevent, without any effort shown on their part to 
prevent, was "permitting" it, by the corporation, so fa r  as the conduct 
of these officials was concerned, who could have stopped it and did not. 

This law was enacted in  1879, nearly 30 years ago, to secure to some 
part of the employees of railroads a rest for a part-8 or 9 or 10 hours, 
according to the season-on the Sabbath day. These employees can- 
not move to secure their rights under this law with safety to their posi- 
tions. They are helpless before so great powers as these great corpora- 
tions can exert unless the law comes to their aid. 

This jury from common observation knew that this was not an ac- 
cidental train, by mistake run before sunset on that Sunday. I t  waa 
i n  evidence before them, in this very case, that the defendant mas an 
habitual criminal in  this respect, for at  the court ending the day before 
this train was run the defendant was convicted on two indictments for 
this offense and a nol. pros. was entered on a third indictment on de- 
fendant "agreeing" to stop "running its trains on Sunday in  violation 

i l t ~ . , ~  

The charge of the court therefore was not error, for, if defendant's 
own evidence alone was believed, this train was run by orders of those 
empowered to send out trains, and by the permission of those who could 
have stopped it, and did not. 

Cited:  Westfelt v. Adam,  159 N. C., 424; Davis v. R. R., 170 N. 
C., 600. 

(480) 
STATE v. SHINE. 

(Filed 19 November, 1908.) 

1. Indictment-Misdemeanor-"Feloniously"-"Second Offense"-Surplusage. 
When the word "feloniously" is used in a bill of indictment for an 

offense which the statute makes a misdemeanor, it and a charge of 
"guilty of a second offense," are regarded as surplusage. 

2. Legislative Power-"Recorder's Court"-Jurisdiction Defined-Constitu- 
tional Law. 

The Legislature has the constitutional power to create a "recorder's 
court" of a city, giving it original jurisdiction over all criminal offenses 
below that of felony, and declare them to be "petty misdemeanors." 
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3. Same-Appeal-Trial by Jury. 
When a legislative act creates a court of original jurisdiction for the 

trial of petty misdemeanors, and prescribes an appeal to the Superior 
Court, the constitutional right of trial by jury is preserved. 

4. Legislative Powers-Courts-Appeal--Grand Jury-Constitutional Law. 
No valid objection can be raised to the constitutionality of a court 

created by the Legislature, preserving the right of appeal to the Superior 
Court, because a grand jury is not khe first to pass upon a bill of indict- 
ment charging the offense. 

ACTION tried before Long, J., an$ a jury at August Criminal Term. 
1908, of UNION. Defendant appealed. 

AssGtant Attorney-GeneraZ Haydem Clement for the State. 
Redwine & Sikes for defendant. 

CLARK, C. J. The defendant was tried in the Superior Court upon 
appeal from the Recorder's Court of Monroe. The offense charged was 
retailing spirituous liquor. I n  the warrant, it was charged that the 
offense had been committed unlawfully, willfully and "feloniously." 
The punishment prescribed is that of a misdemeanor (Rev. 3291) and 
that fixes the grade of the offense, S.  v. Fesperman, 108 N. C., 770; 
S.  v. Lytle, 138 N. C., 744. The word "feloniously" must therefore be 
treated as surplusage ( S .  v. Edwards, 90 N. C., 710, and cases 
there cited) as must also the allegation that the defendant was (481) 
"guilty of a second offense." The unnecessary words did not vi- 
tiate. 8. v. Fain, 106 N. C., 766; 8. v. Hart, 116 N. C., 978; 8. v. Dar- 
den, 117 N. C., 697. Besides, on appeal, his Honor permitted the warrant 
to be amended, as he had the right to do, Rev., see. 1468, by striking; out 
these superfluous words, and still "sufficient matter appears in the bill to 
permit the court to proceed to judgment," Rev., see. 3254, for an offense 
under Laws of 1905, ch. 497, see. 12. 

Laws 1907, ch. 860, see. 4 (5), creating the recorder's court of Monroe, 
provides that: "Said court shall have exclusive original jurisdiction to 
hear and determine all other criminal offenses committed within the 
county of Union below the grade of a felony as now defined by law, 
and all other such offenses committed within the county of Union are 
hereby declared to be petty misdemeanors." 

The Constitution, Art. IT, see. 12, gives to the General Assembly 
express power to allot and distribute the jurisdiction below the Supreme 
Court, among the other courts prescribed in the Constitution, or which 
may be created by the Legislature, in such manner as i t  may deem best, 
if done without conflict with other provisions of this Constitution. I n  
pursuance of this provision, the General Assembly created criminal 
courts, with right of appeal direct to this Court. This, we were com- 

351 



I N  T H E  SUPREME COURT. [I49 

pelled to hold, was "in conflict with other provisions of this Constitu- 
tion." Rhyne v. Lipscornbe, 122 N. C., 650; Tate  v. Commissioners, 
ibid., 661. 

I n  response to the public needs and a general public demand for 
courts that could make speedy and inexpensive trial of lesser offenses, 
the General Assembly thereupon instituted the policy of establishing 
courts for the trial of petty misdemeanors, without jury, preserving the 

right to a jury trial by giving the right of appeal with a trial 
(482) de .nova in the Superior Court. 

This was assailed by attacking the statute creating the Police 
Court of Asheville, but i t  was held constitutional in S. v. Lytle, 138 N. 
C., 738, after the fullest consideration. I t  was there held, at  pp. 743, 
744, that the General Assembly, having transferred high misdemeanors 
into the grade of felony, was acting in  the scope of its powers in classing 
all other misdemeanors as petty misdemeanors. This not only complies 
with the words and spirit of the Constitution, but a party who has been 
tried before one of these courts, with opportunity to answer, has been 
put to no disadvantage as compared with those whose first hearing is 
before the grand jury, where neither he nor his witnesses have any 
opportunity to be heard. The right of appeal preserves the right of 
trial by jury. S. v. Jones, 139 N. C., 618; and S. v. Brittain, 143 N. 
C., 670, citing with approval S. v. Lytle, supra. Though the defendant 
was sentenced to twelve months on the roads, he was convicted of a mis- 
demeanor only, and had his trial before jury and judge in the Superior 
Court. 

I n  S. v. Baskerville, 141 N. C., 818, this Court sustained the con- 
stitutionality of the act creating the Police Court of Raleigh, which con- 
ferred upon such court "power and jurisdiction over all misdemeanors 
committed within the corporate limits" of Raleigh or in Raleigh Town- 
ship. 

The Police Court of Winston was upheld in S. v. Jones, 145 N.  C., 
460, though its constitutionality was assailed on the same ground, as 
here, that there was no indictment found by a grand jury. The offense 
there charged was a "petty misdemeanor for larceny of goods less than 
$10 in value." The Court said the "same point has been fully dis- 
cussed and settled in S. v. Lytle, 138 N. S., 738." We regard the mat- 
ter as settled. 

No error. 

Cited: S. v. Collim, 151 N. C., 649; S. v. Rice, 158 N. C., 638; 
S. v. Brown, 159 N.  C., 469; S. V .  Dunlap, ibid., 493; 8. v. Hyman,  
164 N. C., 415; S. v. Tate,  169 N. C., 374; S. v. Freeman, 172 N. C., 
926 ; Jones v. Brinkley, 174 N.  C., 25 ; Walls v. 8trickZand, i b i d ,  301. 
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STATE v. CHARLES STRATFORD AND SUE WATTS. 
(483) 

(Filed 19 November, 1908.) 

1. Murder-Evidence-Threats Previously Made. 
Upon tr,ial under indictment for murder, evidence is competent of 

threats made by prisoner against the deceased two weeks before the 
homicide. 

2. Murder-Conspiracy-Relationship-Evidence-Jealousy. 
The defendants, a man and woman, were tried for murder and both 

convicted, there being evidence that the former procured the latter to do 
the act, or conspired with her to that end: Held, evidence that prisoner 
and deceased were in lewd intimacy with feme defendant was competent 
botb' as showing her relationship with the defendant and jealousy as a 
motive for the homicide. 

3. Murder-Evidence of One Offense-Instructions-Guilty of Certain 
Offense or Acquittal. 

When, under an indictment for murder, the solicitor has elected not to 
prosecute for the capital offense, and the evidence points either to suicide 
of deceased or killing with premeditation of the prisoner, it was not error 
in the lower court to charge the jury that they must render a verdict of 
guilty of murder in the second degree, or of acquittal. 

4. Evidence, Circumstantial-Motive-Instructions-Harmless Error. 
I t  is not necessary to prove motive in order to convict upon a trial for 

murder, but when circumstantial evidence is relied on, it may be shown 
to strengthen the chain of circumstances tending to establish guilt; 
where the trial judge charged that motive was a strong circumstance 
pointing to guilt, but also charged that failure to show motive was a 
strong circumstance pointing to innocence, no error prejudicial to defend- 
ant's right was committed. 

Assistc~n;t Attorlzey-General Clemelzt for the State. 
Adams, Jerome & Armfield for prisoner. 

APPEAL by prisoner from Jones, J., a t  March Criminal Term, 1908, 
of UNION. 

CLARK, C. J. The prisoner and Sue Watts were indicted for the 
murder of Thomas Furr.  The Solicitor elected not to prosecute for the 
capital offense. Both prisoners were convicted of murder i n  the second 
degree. Stratford only appealed. His  exceptions are : 

Exception 1. Refusal to strike out evidence of threats and 
by Stratford two weeks before the homicide. Evidence of threats (484) 
made much longer before the homicide were held competent in  
S. v. Exum, 138 N. C., 605. 
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Exception 2. Evidence of statements of prisoner tending to show that 
he and deceased were in lewd intimacy with Sue Watts was competent, 
both as showing her relationship with Stratford, and in  connection with 
other evidence tending to show jealousy as a motive. 

Exceptions 3, 5 and 7 are to his Honor's instructions that the jury 
could not find prisoner guilty of manslaughter, but they should find him 
guilty either of murder i n  the second degree or not guilty. This in- 
struction was correct. The evidence pointed either to death by suicide 
or a killing by premeditation, the prisoner either advising or procuring 
Sue Watts to kill deceased, or conspiring with her to do so. There 
was no evidence tending to prove manslaughter. , 

Exception 4. That the court gave the following charge, a t  request of 
Sue Watts : ((11 motive proven against one charged with a crime of this 
character is a strong circumstance pointing to guilt. The failure to 
prove motive in a case like this is a strong circumstance to be considered 
by the jury in  favor of the prisoner." I t  is true that it is not necessary 
to prove motive, S. I;. Turner, 143 N. C., 642, but in  a case of circum- 
stantial evidence i t  is permissible to thus strengthen the chain of cir- 
cumstances. S. v. Green, 92 N .  C., 779; S. v. A d m ,  138 N. C., 691. 
The word "strong" might have been omitted, but i t  was given in  thc 
alternative in favor of the prisoners as well as in  that against them. 
We cannot perceive any prejudice done the prisoner. 

Exceptions 6 and 8 are to giving certain contentions of the State. 
They were, however, warranted by the evidence. The court was favor- 
able to the appellant in permitting him to offer proof of an  alibi which 

was immaterial if the State's theory of conspiring, which was 
(485) submitted.to the jury, was found by the jury. 

Exception 9. That the court refused appellant's prayer to in- 
struct the jury to render a verdict of not guilty "because there was no 
evidence," i s  tvithout merit, and requires no discussion of the evidence. 
I t  is not necessary to set i t  forth. 

No error. 

Cited: 8. v. Grainger, 157 N. C., 633; S. v. Wilson, 158 N. C., 600. 
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STATE v. FULTON. 

(Filed 25 November, 1908) 

1. Husband and Wife-Slander-Indictment of Husband. 
Held,  by CLARK, C. J., and WALKER and CONNOR, JJ.: A husband is 

indictable, under Revisal, see. 3640, if he wantonly and maliciously 
slander his wife. (8. u. E&%s, 85 N. C., 522, is overruled.) 

2. Same. 
Held, by WALKER, J., that by reason of the decision in 8. u. Edens, 

supra,, the bill against defendant herein was properly quashed, though 
offenders will be punishable. (Following S. v. Bell, 136 N. C., 674.) 

3. Same. 
Held, by BROWN and HOKE, JJ., the bill herein was properly quashed, 

because a husband who slanders his wife is not indictable under Revisal, 
see. 3640, as heretofore held in 8. v. Edens. 

4. Same. 
The judgment of the Superior Court quashing the bill is affirmed. 

ACTION heard by Webb, J., at March Term, 1908, of GUILFORD, 
brought by the State against the defendant for slandering Carrie Ful- 
ton, his wife, under sec. 3640, of the Revisal of 1905. 

Before pleading, the defendant, through his attorneys, moved to 
quash the bill of indictment for the reason that no offense was charged, 
i t  not being criminal offense for a husband to slander his wife. His 
Honor sustained the motion, quashed the bill of indictment, and the 
State appealed. 

Ashtant Attorney-General Clement, Shaw & Hines, W.  P. (486) 
Bynum, Jr., and Justice & Broadhurst for the State. 

David Stern, King & Kimball and W.  F. Carter for defendant. 

slandering his w i f i  under our statute, S. u. Edens, 95 N. C., 693, and 
we are asked to overrule that decision. 

I t  was i n  1886 that the eminent jurists who occupied this bench at 
that time held, unanimously, that our statutory enactment creating the 
offense of slandering an innocent woman does not embrace those persons 
who sustain marital relations to each other, and that its operation is 
confined to those not thus related. 

I n  speaking of the long established policy of the law as bearing upor) 
the married relation, Smith, C. J., eloquently says : "In other cases, short 
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of these extremes, it drops the curtain upon scenes of domestic life, 
preferring not to take cognizance of what transpires within that circle, to 
the exposure of them in a public prosecution. I t  presumes that acts of 
wrong committed in passion will be followed by contrition and atone- 
melit in  a cooler moment, and forgiveness will blot i t  out of memory. 
So, too, the hirsh and cruel word that sends a pang to the sensitive 
heart may be recalled, and relations that should never have been inter- 
rupted by an unkind or unwarranted expression again restored. The 
unnumbered mischiefs that might flow from making an unguarded and 
false imputation upon the wife's chastity the subject of a criminal pro- 
ceeding are so obvious that we cannot think the General Assembly in- 
tended such a possible result." 

This decision, made by a court composed of sages of the law who were 
as chivalrous as they were pure and learned, has become a part 

(487) of the statute, and has been lived up to and acted upon since 
1886. For twenty-two years the General Assembly has acqui- 

esced in  such construction and thereby approved it. I t  is a well known 
fact that the last Legislature voted down a bill to change it. The de- 
cision has been cited as authority and with approval in subsequent cases 
in this Court. S. v. Lewis, 107 N. C., 972; S. v. Haddock, 109 N. C., 
873. 

Whatever might be our impressions were the matter res zhtegra, we 
deem i t  important in the construction of statutes to adhere to whal; 
has already been adjudged. The judicial interpretation becomes as it 
were a part of the statute itself. This view of the case is presented very 
strongly by Walker, J., in H<lZ v. R. R., 143 N. C., 574; Ashe v. Gray, 
90 N. C., 296; Lockhart v. Bell, 90 N. C., 500; Wells's Res Adjudicata, 
pp. 542, 543. 

The judgment of our predecessors has abundant support in the 
decisions of other courts and in the text-books. Mr. McLean, an ap- 
proved writer on Criminal Law, sec. 1045, says: "A husband is not 
indictable for defaming his wife, and it has been so held in England, 
notwithstanding the Married Woman's Act."' I n  support of the text 
the author cites the decision of this Court in X. v. Edens, supra,. 

There is a statute of New York, as broad and comprehensive as the 
one construed in the Edens case, which says : "Any married woman may 
maintain an action in her own name for damages against any person, 
for an injury to her person and character, the same as if she were sole." 
I t  was insisted in Freethy v. Freethy, 42 Barb. N. Y., 641, that the 
words, "any person," are so comprehensive as to include the husband, 

and give the right to the plaintiff to maintain an action for slan- 
(488) der against the defendant, her husband. The New York Court 

held that the Legislature did not intend by so general a statute 
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to change the common law rule as to the disability of husband and wife 
to sue each other, saying that the evils to be remedied "are but'trifling 
when compared with such as would result from the litigation between 
them of suits like the one in.question. When the Legislature intends to 
make such a striking innovation of the rules of the common law, and 
so much opposed to public policy and the peace and happiness of the 
conjugal relation, as would be the case if husband and wife were per- 
mitted to sue each other for alleged wrongs to character, i t  should use 
such language as will make it clearly manifest; and not leave i t  to the 
construction of the courts." 

I t  is a rule of construction, generally recognized, that statutes should 
receive such interpretation as is agreeable to the rules of the common 
law in cases of that nature, for statutes are not presumed to alter the 
common law further than the act expressly declares. Bac. Abr., p. 243. 
I t  is not enough that a case be within the letter of the statute, if it be 
not also within the intention and spirit of it. Numerous cases can be 
found in the books where an act came within the letter of the statute, 
but was declared not to be within its intention. 2 Bac. Abr., 249 ; 9 Bac. 
Abr., 250; 2 Inst., 384; People v. Im. Co., 15 John., 358; White  v. 
Wager, 25 N. P., 328. I t  would be a legal anomaly to hold that the1 
husband may be convicted and punished for slandering his wife, and 
ihat she could not sue and recover damages for the wrong done her. 

The Married Woman's Act enacted by the English Parliament in 
1882, 45 and 46 Vict. C., see. 12, gives to a wife remedies by criminal 
proceedings for her protection, and the protection of her property. She 
can also sue in her own name for torts and wrongs done to her. 
Yet, the Queen's Bench held that a wife could not before, and can- (489) 
not since the aforesaid act, take out criminal proceedings against 
her husband for defamatory libel. The Queen. v. Lord Mayor, 16 Q. 
B. Div., L. R., 772. 

From the earliest times it has been held that the wife cannot be con- 
victed for stealing her husband's goods, the reason being that husband 
and wife were considered but as one person in law. 1 Hale P. C., 514. 
Upon this subject the Encyclopedia lays it down, that the common law 
unity of husband and wife operates equally to preclude either spouse 
from successfully maintaining actions for tort, such as slander and libel 
against the other. 15 A. & B., 857. 

By statutes in many states the right is given to husband and wife to 
sue each other for injuries to property or rights growing out of property, 
but in such states no adjudications can be found, so far as we are 
advised, which authorize such actions for slander, libel and other similar 
torts. 15 A. & E., 858. 

There is another very cogent reason why the construction given this 
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statute in the Edem case should be adhered to, and that is because the 
wife, whose character is at stake, cannot be permitted to testify against 
her husband upon the trial of the indictment. I t  being an indictment 
against the husband, he has the right to offer himself as a witness in 
his own deiense, and under oath justify the charges he has made, and 
he could testify to facts that would blast the wife's character if believed. 
He could testify that he saw her in the act of adultery and the wife's 
lips are closed, for she is legally incompetent to testify against her 
husband when indicted for crime, except when charged with an assault 
and battery on her person, or for abandoning her or for neglecting to 
suphort her. Revisal, see. 1635. There are no other exceptions to her 
statutory incompetency. This general disability of those occupying the 

marital relation to testify against each other is founded on the 
(490) soundest principles of public policy, and has been recognized from 

the earliest times since the case of Lord Audley, 3 How. State 
Trials, 402. 

So it is well known to the General Assembly that in indictments under 
the statute we are considering the husband can testify in his own defense, 
but the wife may not be called to contradict him, or to defend her own 
honor. I n  an action for divorce neither husband or wife is permitted to 
testify concerning the adultery of the other, but under this indictment 
the husband can testify in his own behalf and prove adultery upon the 
part of his wife, while her mouth is sealed by the law. I t  is inconceivable 
that the General Assembly could leave the wife in any such cruel position 
while undertaking to legislate for her protection. 

If the Legislature had intended to include husband and wife within 
the purview of this statute, doubtless i t  would have amended the law so. 
as to make the wife a competent witness, as in the other cases, to prove 
the crime committed against her; not only to contradict her husband, but 
also to prove her own virtue and continence, an essential fact incumbent 
upon the State to affirmatively prove before a conviction can be had. 
without the evidence of the wife the prosecution must be doomed to 
failure. Her evidence could scarcely be supplied. 

We think i t  best to adhere to the judgment of our predecessors, and 
leave any change to be made by the Legislature, if in its wisdom any is 
deemed desirable. 

If by legislation this statute should be extended so as to embrace those 
who are husband and wife, the lawmaking power can and will do the 
latter the plain justice to open the door, that she may be a competent 
witness in a proceeding where her honor is at  stake. Three justices 
having voted to quash the indictment, the judgment of the Superior 
Court is 

Affirmed. 
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WALKER, J., concurring in the result : I concur with the Chief (491) 
Justice and Justice Connor that a husband is indictable under 
the statute for wantonly and maliciously slandering his wife. I can 
conceive of no valid reason for withholding from her the protection of 
the statute. Such a slander is within the letter of the law and certainly 
is within its spirit. This prosecution is not like a civil action for slander. 
The offense is committed not so much against the wife as against the 
State. I t  is intended and has the effect to prevent breaches of the peace 
and the separation of husband and wife, rather than to encourage them, 
and is not at.variance with any sound public policy. Such a slander 
mould be a sufficient cause for a legal separation by civil action, and, if 
so, why not for a criminal prosecution? Suppose i t  had been a libel 
instead of a slander, could the husband publish such a libel with impun- 
i ty?  The authorities cited in the opinion of the Court, delivered by 
Brown, J. ,  seem to be based upon the idea of the unity or identity of 
husband and wife and hold, therefore, that the one cannot sue the other. 
Our statute authorizes an action by the wife against the husband, not 
only when i t  concerns her separate estate, but in all other cases where 
she has a cause of action against him. Revisal, sec. 408. I n  Phillips v. 
Barnet, 1 Q. B. Div., 436, the Court, by Blackburn, J., said: "This ac- 
tion (for assault) cannot be maintained. There is no doubt that if the 
wife receives bodily injury from the hands of her husband, he is liable to 
criminal proceedidgs for a felony or misdemeanor, as the case may be; 
and in the case of an ordinary assault it i s  quite clear that the wife has 
a right for her protection to obtain articles of the peace against her 
husband, and upon this and upon other occasions she is in law a separate 
person.'' Lush, J., in the same case, said: "It may be safely laid down, 
I think, that neither can acquire any civil rights against the other, or 
apply to any civil court to enforce them. For  her personal protection 
the wife may exhibit articles of the peace against her husband, 
but, in  my opinion, her remedy does not extend to the bringing (492) 
of an  action against her husband." I can understand the reason 
for the common law denying to the wife a civil remedy against her 
husband, but why should the unity or identity of husband and wife pre- 
vent a criminal prosecution, in  which the State is the prosecutor and 
not the wife, and t.he offense is against the public? She could not, a t  
common law, sue her husband for an assault, but he could be indicted. 
Whv should he not be indicted for an  assault upon her character. 
which may be more grievous in its consequences to her than one upon 
her person? If ,  in  the one case, an indictment will lie for the protection 
of her person, why should i t  not lie in the other, for the protection of 
her character? I f  i t  is said that an indictment for slander will tend "to 
interrupt the marital relation" and prevent the restoration of peace and 
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harmony between the husband and wife, i t  may, with equal force, 
be asserted that an indictment for an assault would lead to the same 
result. 

I concur in affirming the judgment, but not for the reasons assigned 
in the opinion of the Court, delivered by Justice Brow%. The case, I 
think, is governed by the principle laid down in S. v. Bell, 136 N. C., 
674. As said in the opinion of the Court in the present case, "the 
judicial interpretation of a statute becomes, as i t  were, a part of the 
statute," and if that "interpretation" is afterwards changed or modi- 
fied, the defendant should be tried under the law as i t  had been declared 
to be at the time the alleged offense was committed, simply because i t  
was the law at that time. The defendant, i t  is true, has no vested right 
in a decision of this Court, but it does not follow that we should reverse 
our decisions and then declare that to be criminal which we had decided 
was not so at the time of the commission of the alleged offense. While 
I think a husband is indictable for slandering his wife, this Court had 
decided otherwise, and he is entitled to the benefit of the law as it existed 

at the time of the alleged offense. Any other view would be pro- 
(493) dudtive of great wrong and injustice. 

The question I am now discussing was not raised by the defend- 
ants in 8. v. Oliver, and the other cases cited in the opinion of the Chief 
Justice. I t  is a mistake, I think, to suppose that S. v:BeZl was decided 
as i t  was because i t  involved the construction of a contract. I t  rests upon 
the principle I have already stated, namely, that a decision of this Court, 
is the law until it is overruled, and the reversing decision should not 
be given retroactive effect, and also upon the ground that the overruled 
case had construed a statute, and the defendant, in committing the act 
alleged to be criminal, had the right to rely upon that decision as cor- 
rectly declaring the law. The act charged to be criminal may, in some 
cases, not be per se wrong or involve in any degree moral turpitude, and 
if not forbidden by the law, it may be morally and legally right to do the 
act. Therefore if, in doing such an act, the defendant has relied on 
a decision of this Court that it is not legally wrong, why should he be 
punished as a criminal? The decisions of this Court do not merely 
settle controversies between parties, but we declare in them the law appli- 
cable generally, and for that reason they are held to be authoritative in 
other similar cases. We decide each case upon some general principle 
applicable to all like cases. 

The Court, in S. v. Bell, was construing a criminal statute and not a 
contract. This appears clearly from the following language: "While we 
recognize the duty of the Court to avoid overruling its decisions, we feel 
well assured that the language of the staqrite demands that we concur 
with his Honor's d i n g  and overruIe our own decision in Neal's cme. 
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I t  is very desirable that the relative rights and duties of landlords and 
tenants be clearly defined. The statute is plain, and when i t  is under- 
stood that the Court will not encourage experimenting with it, both 
parties will recognize and respect the rights of each other. While we 
hold the law to be as stated, we are embarrassed in applying this 
ruling to this case. I t  may be that these defendants have acted (494) 
upon the advice of cotinsel based upon the decision of this Court 
in S. v. Neal, supra. If so, to try them by the law as. herein announced 
would be an injustice." S. v. Bell, 136 N. C., 676. The question of 
vested or contractual rights could not well have been involved. I t  was 
not the breach of a contract for which Neal and Bell were indicted, but 
the violation of the statute in removing a crop, and, therefore, the sole 
question involved was the true meaning of the statute. The question 
involved in 8. v. Edens was the construction of a statute, and what is 
the meaning of the same statute, is the question presented in this case. 

I f  this Court adheres to its decision in X. v. Bell, and that case is to 
continue as a precedent, i t  applies, in principle, to this case and, for 
that reason, I think the indictment should be quashed. 

CLARK, C. J., dissenting: The indictment charges that the defend'ant . 
"did unlawfully and willfully, in a wanton and malicious manner, 
attempt to destroy the reputation of Carrie Fulton, his wife, being then 
and there an innocent and virtuous woman, by words spoken of .and con- 
cerning the said Carrie Fulton, the .wife of the said Winston Fulton, 
which amounted to a charge of incontinency against the said Carrie 
Fulton." The bill was quashed, and the State appealed. For the purpose 
of the appeal the charge must be taken as true, and the sole question is 
whether the facts constitute an indictable offense. The question cannot 
now arise whether the wife would be a competent witness to prove herself 
"an innocent and virtuous woman," nor how the offense can be proven if 
she is not a competent witness to that fact. Quashing a bill is like a 
demurrer that the complaint does not state a cause of action. The facts 
charged must be taken as true. 

The indictment is drawn under Revisal, 3640. The pl.eembls 
which discloses the purpose of the Legislature in the passage of (495) 
this act is as follows: "Whereas, the very existence in society of 
innocent and unprotected women depends upon the unsullied purity of 
their characters; now, therefore, to protect them against persons who 
may attempt in a wanton and malicious manner to destroy their reputa- 
tion the General Assembly of North Carolina do enact." See chapter 
156, Laws 1879. 

The statute provides, that if "any persod' shall attempt in a wanton 
and malicious manner to destroy the reputation of "an innocent woman" 
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by words, written or spoken, which amount to a charge of incontinency, 
"every person" so offending shall be guilty of a misdemeanor. To sus- 
tain the quashing of this indictment, the Court is compelled to write into 
this statute several words which the Legislature did not put in it. The 
statute must be made to read, "If any person (except a husband) shall 
attempt in a wanton and malicious manner to destroy the reputation of 
'an innocent and virtuous woman' (other than hi# wife) by words writ- 
ten or spoken, which amount to a charge of incontinency 'every person' 
(except such husbmd) shall be guilty of a misdemeanor." 

It. cannot be questioned that the Legislature could have written such 
words in the statute, but i t  did not do so. Whence then does this Court 
derive its authority to insert them? 

I t  cannot be contended even that the insertion of those words improves 
A 

the statute in any particular. When a "man who has promised at the 
altar to love, comfort, honor and keep his wife, in sickness and in 
health," attempts in a wanton and malicious manner to destroy her repu- 
t'ation by falsely and publicly charging her with incontinency i t  is 
more cowardly and damning than if he had so charged another woman 
who, perhaps, has a protector to whom her good name is "above rubies," 
and who stands ready to resent the charge. The wife is usually defense- 
less unless the husband defend her. Does the law therefore exempt her 

from the protection accorded to all other '(innocent and virtuous" 
(496) women? h e  statute, as written by the lawmaking body, does 

not deprive her of the protection accorded to any other innocent 
and virtuous woman. Why should the courts remake the statute and 
write into i t  so many words to give i t  that effect? 

I t  is said that the law should "draw a veil over dealings between man 
and wife." But this is not such dealing, and even if i t  were, the law 
has ('never drawn a veil" when her body is assaulted by her husband 
and serious injury inflicted. Why then should it be done when the injury 
inflicted is more cruel and abiding than the red welt of a husband's 
lash? I t  is true that for the aforesaid purpose of "drawing a veil over 
dealings between man and wife," for long centuries the husband was held 
authorized to inflict personal chastisement upon the wife, provided "no 
serious bodily harm or permanent injury were inflicted" or, as some 
decisions phrased it, "if the rod used was not larger than the husband's 
thumb." But in S. v. Oliver, 70 N. C., 61, this Court overruled numerous 
decisions to that effect, Bettle, J., saying, "The courts have advanced 
from that barbarism until they have reached the position that the hus- 
band has no right to chastise his wife under any circumstances." 

Our courts.were slow to reach this position, having held just the oppo- 
site as late as S. v. Rhodes, 61 N. C., 453 (1868)) in which the judge 
below charged that a man had a right to whip his wife with a switch no 
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larger than his thumb, and on appeal i t  was held "no error," and S. v. 
Bhodes was cited and approved in  8. v. Mabrey, 64 N .  C., 593 (1870). 
"Having advanced from that barbarism" by the ruling in  S. v. Oliver, 
70 N. C., 61, the latter case was reaffirmed i n  8. v. Dowell, 106 N .  C., 
724, and no one now questions that a husband is liable for an assault if 
he chastises his wife "under any circumstances whatever." 

I f  the Court will no longer ('draw the veil over dealings between 
man and wife," i. e., will not leave the wife outside the protection 
of the law i n  such matters as leave no permanent injury and may (497) 
be sometimes forgiven and forgotten, why should i t  "outlaw" a 
woman when the very gist of the offense against her is its publicity, 
and its very nature such that neither she nor the public can forget i t ?  

I t  is said, however, that. this Court has. held that the husband was not 
liable for slandering his wife in  8. v.  EdBns, 95 N.  C., 693. But, as we 
have seen, the statute contains no words exempting the husband from 
liability under, nor depriving the wife of the protection of, the statute. 
Centuries of uniform decisions did not preserve to husbands a vested 
interest in  the right "to whip their wives with a switch no larger than 
the husband's thumb." And one single decision, not warranted by the 
terms of the statute dnd, in  fact, contrary to it, cannot confer upon the 
defendant or any other husband a '(vested right" to slander his wife by 
falsely and maliciously charging her with a want of that womanly virtue 
without which she is an outcast in society. 

Besides, an examination of 8. v. Edens shows that it is  based upon 
the very reasoning used in S. v. Rhodes and similar cases, and that it 
contains no reference whatever to the subsequent case of 8. v. Oliver; 70 
N. C., 61, which had overruled the previous cases and denied the sound- 
ness of the reasons which had been given in  them for depriving the 
wife "of the equal protection of the laws." 8. v. Edens has been referred 
to since, but has been approved on this point by no case whatever. I t  
stands alone. 

I t  may be noted also that even the old line of cases, which were 
repudiated as "barbarism," in  8. v. OlGuer, 701 N. C., 61, held a husband 
liable for an  assault when i t  was not of a trifling nature, but serious, or 
the assault was made in  a wanton and malicious manner, as threatening 
with a deadly weapon (which inferred malice) though no damage was 
done. S. v. Davidsofi, 77 N. C., 522. 

So that, even under the reasoning i n  the old line of cases now (498) 
discarded as "barbarous," the Court would not "draw a veil" to 
deprive a woman of the protection of the law, when the damage done 
was of a serious natui.e (as is a public charge of a want of chastity) 
and the injury is  wanton and malicious. 

statutes-making slander of woman indictable a re  a recent development, 
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and the protection intended should be as broad as the spirit which caused 
their enactment. They should protect all innocent and virtuous women, 
and against all lying and malicious tongues whatsoever. 

For the old doctrine that a man had a right to thrash his wife when- 
ever he pleased, provided he did not "use a switch larger than his 
thumb," or did not "do serious bodily harm or i d i c t  permanent injury," 
three reasons were given, none of which justify giving the husband privi- 
lege and immunity "to wantonly and maliciously destroy his wife's 
reputation by false charges of adultery." I t  was said: 
1. I t  is the "husband's duty to make the wife behave herself" and 

thrash her if necessary to that end, as Pearson, C. J., held in S. v. Blmk  
60 N. C., 263. But i t  has no tendency to "make her behave herself" to 
falsely and maliciously scatter: abroad charges of adultery against her 
io "destroy her reputation." 

2. "To draw a veil over dealings between man and wife," the idea 
being that a little wholesome chastising, to "make her behave herself," 
privately administered, would make less noise and scandal than the pub- 
licity of a court trial. But to attack the ~epu ta t ion  of a wife by eharges 
of adultery is publicity, and to make doing so falsely and maliciously 
punishable is to prevent such scandal and publicity. I t  is not, like the 
thrashing, a "dealing between man and wife," or done for any possible 
motive of his "making her behave," but to attempt to destroy her repu- 

tation is a dealing by the man with the public, and the act must 
(499) be proven to have been done wantonly apd maliciously, or there 

can be no conviction. 
3. That there was a long line of decisions giving the husband privi- 

lege and immunity to inflict chastisement. But there is only one case that 
has ever held he can, with impunity, "falsely and maliciously" dander 
her. 

As notwithstanding the three above given most excellent reasons set 
aut  in the old decisions, a husband is no longer privileged to chastise his 
wife, in moderation, why should we hold that he is privileged to slander 
her when not one of these reasons applies to slander of the wife? 

To the credit of husbands, few cases presenting this point have arisen. 
Indeed, Slayton, v. State, 108 Am. St., 988 ; 46 Tex. Crim. Appeals, 205, 
appears to be the only case, except B. v. Edens, in which it has arisen in 
this country; and, in Xlaytods case, upon a statute almost identical with 
ours, i t  was held that the husband was liable for maliciously and wan- 
tonly slandering his wife. We will search in vain for any good reason 
why he should not be. We shall certainly find no reason for so holding 
in the words of the statute. That does not except him. Under our present 
humane laws, a man will not be allowed to "wantonly and maliciously" 
injure his horse or his dog that belongs to him. I s  his wife in worse 
oondition ? 364 



N. 0.1 FALL TERM, 1908. 

STATE v. FULTON. 

Should i t  be difficult to enforce the statute against the husband, in 
such cases, because the wife may not be a competent witness to prove 
her own chastity (as to which we express no opinion) i t  rests with the 
Legislature to remedy that defect, if it exists, if i t  shall see proper. 

The misconception of the statute in 8. v. Eder~s did not repeal it or 
give the defendant a vested right to slander his wife. Should he be con- 
victed and the judge find that the defendant would not have wantonly 
and maliciously attempted to destroy his wife's reputation, by falsely 
charging her with adultery, but for his knowledge of S. v. Edew, 
and, therefore, supposing that he was immune from punishment, 
the judge can give that fact such weight as he thinks proper in (500) 
imposing sentence, or the Governor can do so in passing upon 
a petition for pardon or commutation. But what we now declare the 
meaning of the statute to be is a declaration of what i t  means when 
passed. The defendant Edens is the only person entitled to be protected 
by the erroneous construction placed on the statute in his case. 

Oliver was held guilty of assault in whipping his wife (S. v. Oliver, 
70 N.  C., 6l) ,  though for centuries it had been erroneously held that he 
could do, with impunity, exactly what he did. Indeed, Pearson, C*. J., 
had very recently repeated the old decisions in S. v. Black, 60 N. C., 
264, and Reade, J., in two cases above cited, S. u. Rhodes, 61 N. C., 453, 
and S .  v. Mabrey, 64 N. C., 592. Yet both these judges concurred in 
8. v. Oliver in overruling these cases. 

I n  Jlial v. Bllingtom, 134 N.  C., 131, we held that Mia1 was entitled 
to his office though this Court had held otherwise for seventy years. It 
would lead to insuperable embarrassments to hold that an inadvertent 
decision of a court is a contract with the public. I n  8. v. Bell, 136 N. C., 
677, Cormor, J., puts the decision on the ground that the overruled deci- 
sion rested on the construction of a contract. 

Three judges, in their opinion filed in this case, hold that under 
Revisal, see. 3640, a husband who "wantonly and maliciously attempts 
to destroy the reputation of an innocent woman" is indictable even 
though such "innocent woman" happens to be his wife. 8. v. Edens, 95 
N. C., 693, is overruled. Nothing else appearing the judgment of the 
court below quashing the bill must be reversed. I n  the opinion filed 
by only one member of the Court i t  is held (and no concurrence therein 
is expressed in any other opinion) that the overruled decision is a bar 
and protection against an indictment. I t  would seem logically and 
necessarily to follow that the quashing of the bill should reversed. See 
per curiam at end of opinions in Stewart v. Lumber Co., 146. 
N. C., 116. , . (501) 

CONNOR, J., dissenting: Slander was not indictable at common law 
in England, and was not made so in North Carolina until the enactment 
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of the statute of 1879. Rev., see. 3640. We are not advised whether, by 
an act of Parliament, i t  is made criminal in England. We are, there- 
fore, without any direct authority based upon decisions declaratory of the 
common law, in regard to the liability of the husband to indictment for 
slandering his wife. The statute under which defendant is indicted 
declares that:  "If a n y  person shall," etc. . . . "to destroy," etc., and 
i n  conclusion: " E v e r y  person so olrfending," etc. This language is not 
open to construction or interpretation. There can be no possible doubt 
that, unless there be some controlling reason to the contrary, the Court 
must enforce the statute as it is written. We have no uower to write 
exceptions into it, unless manifestly necessary to effectuate an intention 
of the Legislature contrary to the plain and well settled meaning of the 
language used by it. I concede that the words '(any person" do not 
include such persons as are incapable of committing the crime, as are 
doli  incapax,  either for want of understanding or immature age. This, 
however, must be made to appear upon plea of not guilty and not by 
motion to quash. No such question arises here. We are asked to find a 
legislative intention to exclude the husband notwithstanding the com- 
prehensive language used. This contention is based upon the proposition 
that, by the common law, the husband was not liable to indictment for 
slandering his wife. The fallacy of the contention, to my mind, arises 
out of the assumption of the fact that such was the common law in this 
State, at  t h e  t ime  the  statute was enacted. There is no suggestion that, 
notwithstanding the common law, the Legislature had not the power to 
include the husband. The argument is that we must find that i t  did not 

intend t o  do so, because, in  the absence of language expressly 
(502) changing the common law, we must say that it was not so 

intended. Without conceding that the rule of construction invoked 
would carry us so far, I do concede that the rule is correctly stated in the 
opinion of &!r. Jtlstice B ~ o w n .  I find i t  well and more strongly stated by 
Taylor ,  C. J., in K i t c h i n  v. T y s o n ,  7 N.  C., 314. "When a statute makes 
use of a word, the meaning of which was well ascertained at common law, 
the word shall be understood in  the same sense i t  was a t  common law." 
I further concede, as said by the Chief Justice, "that when the pro\ 'islon ' ' 

of a statute is general, it is subject to the control and order of-the com- 
mon law." Ibid. With this concession I submit that, neither in Eng- 
land, prior to the separation of the Colony and the organization of the 
State, nor in  North Carolina, since its existence as a State, can i t  be 
shown by judicial decision that a husband was not indictable for a 
"wanton and malicious" injury to his wife. It is true, those who builded 
the common law were rude of speech and not so gallant of manner as 
their Norman neighbors, but they abhorred fraud, covin and malice, and 
punished with severity crimes prompted by either. The only offense 
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against the wife, by the husband, in regard to which authority in the old 
books on criminal law is found, is an assault. I t  is sought, by analogy, to 
hold that, if the husband was not indictable for a simple assault, he 
should not be for a malicious slander of his wife. This is a large con- 
clusion to draw from so small a premise-but the premise itself is not 
sound. Mr. Justice Reade, in S. v. Rhodes, 61 N.  C., 453, traces the 
history of the common law, in that respect, from Blackstone's statement 
((that the husband, by the old law, might give the wife moderate correc- 
tion, for, as he was to answer for her behavior, he ought to have the 
power to control her, but that, in the polite reign of Charles 11, this 
power of correction began to be doubted.'' I Blk., 444. The learned 
justice, after noticing the trend of thought and the authorities on the 
subject, concludes: "The old law of moderate correction has been 
questioned even in England and has been repudiated in Ireland (503) 
and Scotland." Whatever doubt was left by the decision of that 
case, as to the common law in North Carolina, was removed by the 
unanimous decision in 8. v. Oliver, 70 N.  C., 60 (1874), wherein i t  was 
declared that a husband had no right to whip his wife, without regard to 
the animus, weapon used, or injury inflicted. This was, therefore, the 
common law in this State when, in 1879, the Legislature enacted the 
statute declaring that: "If any person," etc., and that: "Every person 
so offending," etc. I t  is undoubtedly true that when we seek to know 
the common law, we go to the "storehouse of reason and good sense" 
found in the writings of the sages of the law in England, "but since 
courts have had existence in America, they have never hesitated to take 
upon themselves the responsibility of saying what is the common law, 
notwithstanding current English decisions." Xayward v. Carhorn, I 
Wash., 29; Livingston v. Jefferson, 1 Brock, 203, by Marrslhall, C. J. 
This must be true; otherwise, "as society becomes more complex and 
new demands are made upon the law by reason of new circumstances," 
the courts would find themselves unable to give ezpression to the sense 
of right and justice in private law, or the public safety and welfare in 
p ~ ~ b l i c  law, until the EngIish courts saw fit to change their decisions or 
the State Legislature to make new statutes. While judges diligently seek 
to find the law and the reasons upon which it is founded, by reference 
to the decisions of other courts and the conclusions drawn by commenta- 

' 

tors, yet, in a certain sense, each State has a common law of its own, 
basedupon the conditions and necessities of its own people. I n  so far 
as it can be done. i t  is desirable to have the common law of the American 
states uniform, and to that end the judges consult the opinions of the 
courts of other states, giving to them such weight as, in their opinion, 
they are entitled, as persuasive or convincing as to what the law is. 
I n  this way "the law works itself pure." Conceding that we must (504) 
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look to the common law to ascertain whether the  Legislature of 
this State in 1879 intended, when i t  used the words "any person," to 
exclude husbands charged with slandering their wives, we find that, by 
that rule of construction, a husband was indictable for an assault upon 
his wife whether malicious or otherwise. To write into the statute mak- 
ing a malicious slander indictable, an exception in favor of the husband, 
when for a simple assault he was indictable, would be, I submit, doing 
violence to the rule of construction invoked by the defendant and the 
plain language of the statute. I do not think i t  within our province or 
power to write the exception into the statute, because, in our opinion, 
public policy would be thereby promoted. This would be to invade the 
province of the Legislature. While I hold, as a cardinal and essential 
truth in our system of government, that i t  is the imperative duty of the 
Couit to declare. invalid any statute which does not conform to the 
supreme law, I hold with equal tenacity that the Court has no power to 
change the written law when within constitutional limitations. or to " 
listen to persuasive suggestions of public policy or general good, when 
invited to construe statutes, the meaning of which is so plain that he 
who runs mag read. To do this produces confusion and destroys the 
symmetry of -our constitutional system of government. If, however, 
Iewere permitted to enter into this field of thought, I should reach con- 
clusions essentially different from those of Xr. Justice Brown. To my 
mind, the decision produces a singular anomaly in  our jurisprudence. 
The husband may, with impunity, maliciously slander his wife, but if 
he lay the weight of his hand upon her in anger, he is indictable. I sub- 
mit that this is not the "perfection of human reason," nor is i t  in aword 
with the intelligent sentiment of our people, in the light of the civiliza- 
tion of the twentieth century. I t  is not claimed that any Legislature 

has so declared otherwise than by judicial construction. But we 
(505) are confronted with an express decision of this Court in S. v. 

Edens,  95 N .  C., 693, made by judges of great learning, eminent 
wisdom and large experience, holding that the Legislature did not intend 
to include the husband in the statute, and that he was not indictable for 
violating its provisions when his wife was the person slandered. I freely 
concede all that is so well said. by Mr. Justice Brown in regard to the 
weight to be given the decision of this Court in that case. I also concede 
that we should regard i t  as an authentic declaration of the intention of 
the Legislature, unless, upon the most careful consideration, we are fully 
convinced that such decision is not in accordance with sound principle 
or controlling authority. With the utmost respect for the learned judges 
who decided Edens's case, I find myself impelled, after most anxious 
consideration, to conclude that the decision is not in harmony with the 
express language of the statute or the principle of the common law as 

368 



N. C.] FALL TERM, 1908. 

- 

declared by this Court. I do not think that the legislation regarding the 
property rights of married women affects the question. I am impressed 
with the fact that the Chief Justice, in Edens's case, overlooks Oliver's 
case, and says that the husband is indictable for an assault on his wife 
only "when the battery is so great and excessive as to put life and limb 
in  peril, or when permanent injury to the person is inflicted, or when i t  is 
prompted by a malicious and zuro.ngfu1 spirit." (Italics mine.) 

While, as we have seen, this is in direct opposition to the decision in 
Oliver's case, i t  would seem a legitimate conclusion to draw, that if the 
injury done the wife by the husband is "prompted by a malicious and 
wrongful spirit," he is indictable, I am unable to see any valid reason 
for holding that if he assault her person, being prompted by malice, he 
is liable, whereas, if he assault her character, being prompted by the 
same malicious and wrongful spirit, he is not so. Certainly her fair 
name and reputation are as sacred, both to her and to the State, as 
her person. To protect one from the assault of the husband and (506) 
leave the other to his wanton and malicious attack, is consistent 
with neither her rights nor the welfare of society. The reason upon 
which the courts refuse to take cognizance of trivial disputes between 
husband and wife, beginning and ending in the privacy of the home, 
deeming i t  wiser and more conducive to the peace and happiness of 
families, utterly fails when the husband wantonly and maliciously and 
with intent to injure her, utters and publishes false and defamatory 
slanders against her. I t  is here impossible to "draw the curtain" and 
conceal from public gaze the wrong which is done. This crime is never 
committed' in "domestic privacy." I t  is said that to hold the husband 
amenable to indictment tends to prevent a reconciliation. I submit that 
to restrain a man from committing the great wrong-giving expression 
to his malice-will better protect the sanctity of the home, the peace of 
the family, the good name of the wife and children and the welfare of 
society, than to grant him immunity to do the wrong and trust to the 
forgiveness of the injured wife for reconciliation. Again, it is not the 
wife alone who is injured by the malicious slander, but the State is 
offended, the public peace% endangered. What is more calculated to pro- 
duce violence and disturbance than to suffer a husband, whose mind and 
heart are made the home of malice, to go abroad slandering his innocent 
.wife? I t  is unnecessary to further pursue the subject. I cannot doubt 
that the Legislature intended what it said and, so thinking, I can find 
no warrant from any point of view to write an exception into the 
statute, giving the husband a right to maliciously slander his innocent 
wife with impunity. I t  is said that to so hold puts the wife at a disad- 
vantage, because the statute, Rev., see. 1635, does not permit her to 
testify in her own behalf. Obvious answers occur to my mind. We have 
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no right to make exceptions in  our statute because tlie Legislature has 
not provided what we may think an effective mode of proving 

(507) the crime. I t  is not within our province to say how the proof 
shall be made. If the rules of evidence are defective, i t  is the duty, 

and, we doubt not, will be the pleasure of the Legislature to change them. 
Again, this question is not before us. The defendant demurs to the 
indictment, hence, for the purpose of passing upon the appeal, we must 
treat the fact as admitted. I n  a motion to quash, or in arrest of judg- 
ment based upon the insufficiency of the bill, the only question presented 
is whether an indictable offense is charged. 

For  the purpose of disposing of this appeal, the substantive elements 
of the offense are to be taken as admitted. I am of the opinion that his 
Honor was in  error in  quashing the bill. While I do not think that the 
question decided in S. v. Bell, 136 N. C., 674, is presented here, I deem 
i t  proper to say that, having written the opinion in  that case, upon fur- 
ther consideration, I do not think that the decision is consistent with, 
or sustained by, reason or the best considered authorities. I t  seemed 
probable that, i n  view of the peculiar facts of that case and the evident 
hardship imposed upon the defendant by reason of a misunderstanding of 
his rights, under the contract with his landlord, 'he was misled by the 
decision in  Neal's case. I do not care to enter into further discussion 
of that question a t  this time, and only mention i t  in  deference to the 
opinion of Mr. Justice Walker, and because I think frankness makes i t  
proper to say this much. I t  was one of those hard cases which are said to 
be "the quicksands of the law." I do not think i t  should be extended or 
applied to the wanton and malicious slander with intent to destroy the 
reputation of an innocent woman. 

I have felt impelled to express my views in this case because of its 
importance as a step in  the development in the common law upon this 
subject. To the credit of our people, be i t  said that but few cases have 
been presented to this Court wherein husbands have been so recreant to 

the duty which they owe to their wives as to come under the con- 
(508) demnation of the criminal law. The views which I have expressed, 

I think, give expression to what I conceive to be the best enlight- 
ened public sentiment, crystallized into law. 

Cited: Volivar v. Cedar Works, 152 N. C., 660; Eearney v. V a m ;  
154 N. C., 332; Gill v. Comrs., 160 N. C., 194; Price v. Electric Co., 
ibid., 455. 



N. C.] FALL TERM, 1908. 

STATE v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 2 December, 1908.) 

1. Railroads-Running Trains on Sunday-lndictment-Evidence-Variance- 
Verdict Directing. 

When the proof under a bill of indictment, sufficient in form, against a 
railroad company for running trains, in violation of the statute, tends 
to fix the offense as occurring in July, and the charge assigned the date 
as the January following, the time is not material, and the variance is 
not of the substance, and a prayer of defendant that a verdict of not 
guilty be thereupon directed should not be granted. 

2. Railroads-Running Trains on Sunday-Bill of Particulars-Discretion of 
Court, No  Abuse of-Error and Appeal. 

The granting of an order for a bill of particulars to be furnished the 
defendant railroad company under indictment for running trains on 
Sunday, in violation of the statute, is in the discretion of the court, 
Revisal, see. 3244 ; and the question of sufficient compliance is likewise 
in the sound legal discretion of the trial judge, and will not be reviewed 
or disturbed on appeal, unless there has been manifest abuse to defend- 
ant's prejudice. 

3. Same. 
The object of a bill of particulars is to enable the defendant to properly 

prepare his defense in cases where the bill of indictment, though correct 
in form and sufficient to apprise the defendant in general terms of the 
accusation against him, is yet so indefinite in its statements as to the 
particular charge or occurrence referred to, that it does not afford 
defendant a fair opportunity to procure his witnesses or prepare his 
defense. When i t  appears that the trial judge has, in his discretion, 
accepted a bill of particulars as being sufficient under an order there- 
tofore granted a t  the instance of defendant, and that upon a former trial 
of the same cause the State's witnesses were examined and information 
so fully given as to render a further bill of particulars unnecessary, 
the discretion exercised by the trial judge will not be reviewed on appeal. 

4. Instructions-Verdict Directing-Language Used-Evidence-Questions 
for Jury. 

When there is no conflict in the testimony, and, if believed, no inference 
permissible therefrom but that of guilt, it  would not constitute reversible 
error for a trial judge to charge the jury: "If they believe the evidence 
they would render a verdict of guilty"; though better form to charge, 
"If you find the facts to be as testified," etc.; but when there is conflict 
in the evidence on any essential feature of the charge, or when, though 
there is no such conflict, more than one inference of fact is permissible, 
and any of them consistent with the defendant's innocence, the question 
of guilt or innocence is one for the jury. 

INDICTMENT fo r  running freight trains on Sunday, in violation (509) 
of the statute, tried before Lyon, J., and a jury, a t  April Term, 
1908, of FRANKLIN. 
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I t  appeared that, a t  a former term of the court, the judge having 
ordered a bill of particulars, the same were furnished at April Term, 
1907, as follows: 

"The State files a bill of particulars herein as follows: 
"1. The train was running north. 
"2. The day on which the same was run was a Sunday between the 

1st of May and the latter part of July, the exact date the State is unable 
to state." 

The Solicitor stated that the above bill of particulars was all that he 
was able to furnish, and the same was accepted. by the court as full 
compliance with the order of the court. 

After this was done, to wit, at August Term, 1907, the cause was 
tried and defendant was convicted and sentenced, and on appeal a new 
trial was ordered for error in the charge of the court. The case was 
reported in 145 N. C., 570. This opinion having been certified down, 
and cause called for trial at April Term, '1908, defendant moved to 
quash the bill of indictment, for that the order for bill of particulars 

had not been complied with. Motion was denied, and defendant 
(510) excepted. 

Defendant further contended that there was a fatal variance 
between the allegation and the proof, the charge assigning the date to 
have been 20 January, 1907, and the proof tending to fb the occurrence 
in July previous, and, on that account, moved to "dismiss the action," 
and further requested the court to instruct the jury that, on account of 
the variance claimed, they would render a verdict of not guilty. This 
was refused, and defendant excepted. Verdict of guilty, judgment, and 
defendant excepted and appealed. 

Assistant Attorney-General Hayden Clement for State. 
Day, Bell & Allen. and T. W .  Bickett for defendant. 

HOEE, J., after stating the case: The indictment is sufficient in form, 
and, time not being material, the variance claimed was not of the sub- 
stance, and the prayer of the defendant that a verdict of not guilty 
should be thereupon directed, was properly overruled. S. v. Piclcett, 118 
N. C., 1231; S. v. Williams, 117 N. C., 753; 8. v. Jofies, 80 N.  C., 415. 
Nor was there error in  denying the motion to quash the bill of indict- 
ment for noncompliapce with the order requiring a bill of particulars. 
The bill as rendered was accepted by the court as sufficient compliance 
with the order, and the authorities are to the effect, that both the original 
order and the question of a proper compliance with the same are matters 
which rest in the discretion of the court. As to the original order, our 
statute places the matter in the discretion of the trial court in express 
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terms. This statute, Revisal, 1905, see. 3244, which is a very correct 
embodiment of the general law on the subject of these bills, provides as 
follows : 

"In all indictments when further information not required to be set 
out therein is desirable for the better defense of the accused, the court, 
upon motion, may, in its discretion, require the solicitor to furnish a bill 
of particulars of such matters." 

And the decisions hold that the question of su5kient com- (511) 
pliance with the order is likewise properly made to rest in the 
Court's discretion. Abbott's Trial Briefs Criminal Causes, 48, citing 
S. v. Bacon, 41 Vt., 526; 8. v. Hill, 13 R. I., 314. And, while the Court 
is inclined to the opinion that the term "discretion," as used and con- 
templated in the statute, and in these decisions, should be construed to 
mean the sound legal discretion of the trial court, i t  is well understood 
that the action of the lower court will not be reviewed or disturbed 
on appeal, unless there has been manifest abuse in this respect to defend- 
ant's prejudice (#. v. Dewey, 139 N. C., 556), and we are clearly of 
opinion that, in the present case, no such abuse has been shown. Fur- 
thermore, the order of the lower court should not in any event be dis- 
turbed in this instance, for the whole object of a bill of particulars is 
to enable the defendant to properly prepare his defense in cases where 
the bill of indictment, though correct in form and sufficient to apprise 
the defendant, in general terms, of the "accusation" against him, is yet 
so indefinite in its statements, as to the particular charge or occurrence 
referred to, that i t  does not afford defendant a fair opportunity to pro- 
cure his witnesses or prepare his defense. And, in this case, it appears 
that there has heretofore been a trial of the cause, when the witnesses 
were examined and the particular occasion was spoken to in open court, 
by the State's witnesses; and defendant was, therefore, fully informed, 
not only of the particular occurrence imputed to him for a crime, but 
was possessed of the entire case of the prosecution, as developed in the 
former trial, and a further bill of particulars, which is the usual course 
when the one offered is insufficient, could have given defendant no fur- 
ther information than he already had. See 8. v. Howard, 129 N. C., 584, 
i n  which it was held as follows: 

('2. Where, on motion of the defendant, the solicitor is ordered after 
the evidence is in to elect, thereupon nol. prosses. several counts, 
which gave as full information as a bill of particulars, the defend- 512) 
ant  oannot complain of the refusal of the court to order a bill of 
particulars." 

As there seems to have been some misapprehension as to the true pur- 
port of the decision made in the former appeal in this cause, reported in 
8. v. R. R., 145 N. C., 570, we deem i t  not amiss to say that, neither in 
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that case, nor any other, has this Court ever held that, when there was 
no conflict in  the testimony, and if believed, no inference permissible 
therefrom but that of guilt, i t  would constitute reversible error for a 
trial judge to charge the jury, "If they believed the evidence they would 
render a verdict of guilty." A judge, writing the opinion, has, in sev- 
eral instances, said that it was better form to express the charge, "If you 
find ,the facts to be as testified," etc., 8. v. Bmet t ,  123 N. C., 753; 
8. v. Hill, 141 N.  C., 769; 8. v. LTirnmons, 143 N. C., 613, but, under 
the circumstances indicated, this distinction has never been held reversi- 
ble error. 

The ruling made on the former appeal in  this case, and sustained in  
the forcible opinion of Associate Justice Brown was, that when there 
was conflict in  the evidence on any essential feature of the charge, or 
when, though there was no such conflict, more than one inference of fact 
was permissible, and any one of these consistent with defendant's inno- 
cence, the question of his guilt or innocence was for the jury and not 
for the court. This is by no means a trivial or technical distinction, but 
goes to the integrity and very existence of the right of a citizen to a trial  
by jury. I f ,  on the testimony, there is an  inference of defendant's 
innocence permissible, and a judge is  allowed to charge the jury, "If 
they believe the evidence they will find defendant guilty," this is con- 
demnation by the judge, and the right of trial by jury, so justIy valued 
as the ultimate protection of freemen under the forms of law, is usurped 
by the judge, and the constitutional rights of the defendant are denied 

him. 
(513) "No person shall be convicted of crime, but by the unanimous 

verdict of a jury of good and lawful men in  open court," is the 
language of our Bill of Rights; and if there is an inference of guilt and 
one of innocence arising on the evidence, the jury must determine which 
inference shall be established. As said by Henderson., J., in Bank v. 
Pugh, 8 N. C., 206: "The jury are the constitutional judges, not only 
of the truth of the testimony, but of the conclusions of fact resulting 
therefrom." See 8. v. R. R., infra. 

I n  the present trial, the principle declared in  the former appeal has 
been properly applied by the trial court, and, there being no error i n  $he 
record, the judgment against defendant is  affirmed. 

No error. 

Cited: S. v. Sturnes, 151 N.  C., 725; Hollowell v. R. R., 153 N.  C., 
21; S. v. Dertton, 154 N. C., 648; Park v. Exurnz, 156 N. C., 231; Holt v. 
Wellons, 163 N. C., 131; S. v. Wilkerson, 164 N. C., 449; S. v. Craft, 
168 N. C., 212; 8. v. Blaurttiu, 170 N. C., 750; S. v. Gulledge, 173 N. 
C., 747. 
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STATE v. GEORGE HARRIS. 

(Filed 2 December, 1908.) 

Incest-Daughter of Half Sister. 
Carnal intercourse of a man with the 'daughter of his half sister is 

incest, as defined by Revisal, see. 3352. 

ACTION tried before Webb, J., and a jury, at April Term, 1908, of 
ANSON. 

Defendant was indicted for violating the provisions of see. 3352 of 
the Revisal, charging that he committed incest, in that he had carnal 
intercourse with a woman who was the daughter of his half sister. There 
was evidence tending to prove the act. Defendant requested the court 
to instruct the jury to return a verdict of not guilty. Denied and defend- 
ant excepted. Verdict of guilty. Judgment and appeal. 

Assistant Attorney-General Clemer~t for the State. 
J .  A. Lockhart afid McLendofi & Thomas for defendant. 

CONNOR, J. The sole question presented by defendant's exception to 
the refusal of his Honor to direct a verdict of not guilty, is whether the 
daughter of defendant's half sister comes within the language of the 
statute. Section 3351 defines incest to be carnal intercourse between 
grandparent and grandchild, parent and child, brother and sister of the 
half or whole blood. Section 3352 defines the crime to be such intercourse 
between uncle and niece, nephew and aunt. For obvious reasons, nothing 
is said of the half or whole blood. The relation of uncle and niece must 
of necessity be of the half blood, as in all other relations of consanguinity, 
other than those defined in the preceding section. As here, the daughter 
of defendant's sister is of course related to him only by the half blood. 
The fact that the mother of the girl is only half sister of defendant 
cannot affect the case. To have had such intercourse with her mother- 
his half sister-would have been incest. The exact question seems to 
have been decided in S. v. Reedy, 44 Kan., 190, and Shelby v. State, 95 
Tenn., 152; S. v. Wyman, 59 Vt., 527. We think that defendant and his 
niece, the daughter of the half sister, are clearly within the statute. 
There was no error in his Honor's refuQal to give the instruction asked. 
I t  must be so certified. 

No error. 

Cited: 8. v. Hyman, 164 N. C., 413; S. v. Gulledge, 173 N. C., 747. 
I 
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STATE v. WHISENANT. 

(515) 
STATE v. JAMES WHISENANT. 

(Filed 9 December, 1908.) 

1. lntoxicating Liquors-Unlawful Sale-Procuring for Another. 
Revisal, see. 3534, making it  criminal for one to procure whiskey for 

another by reason of an unlawful sale, has no application when the sale 
is not illegal, or when our State legislation on the subject cannot apply 
to and affect the transaction by reason of the commerce clause in the 
Federal Constitution. 

2. Same-Agent of Buyer. 
When one acts entirely as agent of the buyer in ordering whiskey to 

be sent from another State, and has no interest in the whiskey, and has 
no part in the sale as vendor, or his agent or employee, he is not indict- 
able under Revisal, sec. 3534. 

3. Same-Constitutional Law-Commerce Clause. 
A sale of whiskey consummatgd in another State, by order of one as 

agent for the buyer sent from a place in the State where the sale is pro- , 

hibited, is not indictable under the Commerce clause of the Federal Con- 
stitution, and State legislation cannot affect the transaction, in respect 
to its criminality, until and after there had been a delivery within the 
State. 

4. Intoxicating Liquors-Unlawful Sale-Verdict, Interpretation of-Acquit- 
tal-Entry of Different Verdict. 

Upon a trial under indictment for selling intoxicating cider and spirit- 
uous liquors, there was conflicting evidence as to the former, but the 
only evidence as to the latter was that defendant ordered one gallon of 
whiskey from K., beyond the State, for R., at the time he was ordering 
some for himself, without any interest in the sale as vendor, or vendor's 
agent or employee, but entirely as agent of the buyer. Without objection, 
the jury rendered a verdict to the clerk, "Not guilty as to retailing cider 
or liquor, but guilty as to ordering one gallon of liquor for R." After 
the jury was discharged, the court entered verdict of guilty: "Not guilty 
of selling liquor, other than the gallon ordered and delivered to R., as 
testified to by W." Beld, (1) The sale a t  K. was not illegal, and not 
indictable; (2) I t  was error in the trial judge to enter a verdict different 
from the one returned by the jury; (3) By reasonable intendment, the 
verdict of the jury was one of acquittal, excepting the order sent to K., 
beyond the State, and defendant should be discharged. 

INDICTMENT for ~ n l a s v f ~ l l y  seJling spirituous liquors, etc., and intoxi- 
cating cider, to one J i m  Ramsey, tried before Ferguson, J., and a jury 

a t  August Term, 1908, of BURKE. 
(516) J i m  Ramsey, for the State, testified that he had bought such 

liquor, etc. There was dispute and contradictory testimony as 
to whether the cider sold was intoxicating. On cross-examination the 
witness denied having gotten defendant to order any whiskey for the 
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witness, and stated that the transactions between them were sales out- 
right. Defendant, a witness in his own behalf, testified that he had 
never sold J im Ramsey any intoxicating liquors of any kind; that on 
one occasion said Ramsey had requested witness to order some whiskey 
for him with an order witness was sending for himself to a wholesale 
grocery house in Knoxville, Tenn. ; that Ramsey gave witness $1.66, the 
exact amount of the cost of what he desired to get, and witness wrote 
the order that night and sent it off the next morning after receiving the 

'money, sending for some at the same time for himself; that witness ", u 

suffered from asthma and took whiskey for it, under the advice and 
prescription of a regular physician. 

The judge charged the jury, who rendered a verdict to the clerk, which 
seems to have been withdut-objection. The verdict so rendered, was in 
form, as follows: "Not guilty as to retailing cider or liquor, but guilty 
as to ordering one gallon of liquor for Ramsey." The jury having, i t  
seems, been discharged, the court ordered an entry made as follows: 

"The jury for their verdict say they find defendant, James Whisenant 
guilty. The jury further say they find defendant not guilty of selling 
intoxicating cider, and not guilty of selling liquor, other than the gallon 
ordered and delivered to defendant Ramsey, as testified to by defendant 
James Whisenant." 

There was judgment on the verdict, as entered by the judge, and 
defendant excepted and appealed. 

Assistant Attorney-General Clement for State. 
J. M. Mull and J. T. Perhim for defendant. 

HOKE, J., after stating the case: The laws of this State have (517) 
thus far not made the purchase of whiskey a criminal offense, 
when i t  is bought by the purchaser himself and for his own use. The 
statute which most nearly approaches this is section 3534, of Revisal, 
which makes i t  criminal for one to procure whiskey for another by reason 
of an unlawful sale, and constitutes such a person the agent of the vendor 
in such an illegal transaction. We have so construed this statute at the 
present term. State V. Burchfield, post, 537. 

To bring one who procures whiskey for another under this statute, i t  
will be noted that the sale by which it was procured must be illegal, and 
the law does not apply to cases where the sale is not illegal, or where 
our State legislation on the subject cannot apply to and affect the trans- 
action. Such cases are not within the purview of the section referred to, 
Revisal, section 3534, but, as to them, the general doctrine obtains, that 
in a sale of whiskey, where one acts entirely as agent of the buyer, hav- 
ing no interest in the whiskey, and taking no part in sale as vendor, nor 
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as his agent or employee, such person is not indictable under the laws 
controlling the subject as they now stand. 19. v. Smith, 117 N.  C., 809. 

Applying the principle announced and sustained in  these decisions to 
the facts presented, we think there was, in  effect, a verdict of not 
guilty rendered by the jury, and, on that finding, the defendant is 
entitled to be quit of any other or further molestation by reason of the 
occurrence tried and determined under this indictment against him. 
There was no testimony offered that would justify or permit a finding 
that a sale of whiskey consummated in Knoxville, Tenn., was an illegal 
sale; and if there had been, i t  would seem that, by reason of the com- 
merce clause of the Federal Constitution, our State legislation on the 
subject could not affect the transaction, in respect to its criminality, until 
and after there had been a delivery within the State. X. v. Trotman, 

142 N. C., 662. By fair  intendment, and especiaIly when taken in 
(518) connection with the testimony on the subject, the verdict, as it was 

rendered by the jury, could only mean that they acquitted the 
defendant of r e t d i n g  either liquor or cider, except in so far as the order 
sent for Ramsey to the house in Knoxville made out a case of guilt. This 
sale a t  ~noxvi l l e ,  as we have just said, was not illegal, and there was 
no evidence touching such order to show that defendant acted otherwise - 
than as the buyer's agent. 

The verdict then, as stated, amounted, by fair intendment, to a verdict 
of not guilty. As said i n  Clark's Criminal Procedure, page 486 : "-4 ver- 
dict is not bad for informality or clerical errors in the language of it, 
if i t  is such that i t  can be clearly seen what is intended. I t  is to have 
a reasonable intendment, and is to receive a reasonable construction, 
and must not be avoided except from necessity." 

"This being a correct interpretation of the verdict as rendered by the 
jury, it was not within the province or power of the court, after-they 
were discharged, to amend or alter their deliverance, in  a matter of sub- 
stance, to defendant's prejudice." Clark, 487. 

And our own decisions on both propositions cited from Clark are in 
substantial accord with the author. 8. v. Arrington, 7 N.  C., 5'71. I n  this 
case i t  was held, among other things, '(That wherever a prisoner, either 
in terms or effect, is acquitted by the jury, the verdict as returned should 
be recorded." And Taylor, C. J., in  a concurring opinion, speaking to 
this question, said : "Some of the harsh rules of the common law, in rela- 
tion to criminal trials, have been gradually softened by the improved 
spirit of the times; and this, among others, is relaxed in modern prac- 
tice, where the jury bring in ,a verdict of acquittal. It is considered as 
bearing too hard on the prisoner, and is seldom practiced. Hawk, P. C., 
ch. 47, secs. 11, 12. I think this course of proceeding is fit to be imitated 
here, whenever a prisoner, either in terms or effect, is acquitted by the 
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jury, and that i n  all such cases the verdict should be recorded; 
although I am persuaded that they were desired to reconsider (519) 
their verdict in  this case, with the purest intention, and solely 
with a view that they might correct the mistake they had committed. 
The verdict first returned ought to have been recorded; and i t  ought 
to be done now, valeat quantum valere potest. The effect will be the 
same as if a verdict of acquittal were recorded; but I think it most 
regular to put upon the record what the jury have found." 

There was error in  respect to matters as indicated, and this will be 
certified to the end that the verdict as rendered by the jury be recorded, 
and the defendant be discharged. 

Reversed. 

Cited: S .  v .  Colonial Club, 154 N.  C., 184; S. v .  Allen, 161 N. C., 
232; Pfei fer  v .  Israel, ibid., 432; 8. v .  Wilkerson, 164 N .  C., 442; S. v. 
Spear, ibid., 455; S. v .  Cardwell, 166 N.  C., 312, 313; S. v. Bailey, 168 
N.  C., 170. 

STATE v. LUTHER BANNER. 

(Filed 9 December, 1908.) 

1. Jurors-Motion to Quash-Challenge to Array-Plea Entered. 
A motion to quash on the ground that the jury list had not been 

revised, and a challenge to the array for the same reason, is made too 
late, in a criminal action, after entry of plea of not guilty. 

2. Jurors-Revision of Jury List-Statutes Directory. 
Revisal, secs. 1957-1960 (Code, secs. 1722-1728), relative to the revision 

of the jury list, are directory only, and while they should be observed, 
the failure to do so does not vitiate the venire, in the absence of bad 
faith or corruption on the part of the county commissioners. 

3. Jurors-Qualification-Motion to Quash-Payment of Taxes-Cause 
Pending-Plea-Discretion of Court. 

Under the provisions of ch. 36, Laws 1907, an indictment may not be 
quashed or judgment arrested at  any time, because one of the grand 
jurors had not paid his taxes or had a cause pending and at issue. 
Formerly, it was discretionary with the trial judge to allow or refuse 
such motion after entry of plea until the petit jury was sworn and 
empaneled, and a motion to quash after entry of plea was made too late 
as a matter of right. 

4. Jurors-Opinion Formed and Expressed-Trial Judge-Discretion. 
The finding of the trial judge that a juror is a fair one, though he has 

formed and ex~ressed an opinion, is a matter in the discretion of the 
trial judge, and not reviewable on appeal. 
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5. Jurors-Criminal Action-Right t o  Reject-Peremptory Challenge Not 
Exhausted. 

The right of the prisoner is to object to, and not to select, jurors, and 
when the jury has been completed before he exhausts his perempthy 
challenge, he cannot be heard to complain. 

6. Murder-Defense-Insanity-Evidence-Opinion-Nonexpe Witnesses- 
Mental Capacity. 

When the defense of insanity is pleaded by the prisoner on trial under 
indictment for murder, i t  is competent for nonexpert witness6s to testify, 
from their own personal experience and contact with the prisoner for a 
period immediately preceding the act of killing, stating the facts and cir- 
cumstances from which they derive their opinion, that the prisoner. knew, 
and on the day in question knew, it was wrong to kill the deceased in 
the manner testified to, or established. 

7. Murder-Defense-Insanity-Evidence. 
When the defense is a plea of insanity and not self-defense, a witness 

may not testify, as tending to show self-defense, that he had seen deceased 
armed, on a dark night, a t  a place where the prisoner would likely pass, 
some two weeks before the occurrence, though he may testify that he had 
told the prisoner concerning it, and what the prisoner said and did in 
consequence, only so far  as i t  may affect the question of insanity, and for 
that purpose alone. 

8. Murder-Defense-Insanity-Evidence-Character of Deceased. 
Under the plea of insanity as a defense, upon a trial under an indict- 

ment for murder, it is not competent to show the violent or dangerous 
character of the deceased. 

9. Remarks of Counsel-Misstatements of Law-Power of Court-Correction.  
I t  is improper for counsel for defense to argue to the jury matters 

relevant only to the legal effect of a judgment upon their verdict of 
insanity, should the jury so find; and it is proper for the court to correct 
therein any misstatements of the law calculated to mislead the jury, and 
instruct them to return a verdict of guilty or not guilty as they may find 
the fact to be upon the evidence. 

(521) INDICTMENT for murder tried before Justice, J., and a jury 
a t  March Term, 1908, of WATAUGA. Defendant appealed. 

Assistan.t Attorney-General Hayden Clement for the State. 
L. D. Lowe, M. N .  Harshaw, R. 2. Linney and Mark Squires for 

defendant. 

CLARK, C. J. The deceased and a companion, named Richards, were 
walking down the street on the opposite side from the store owned and 
operated by the prisoner. The prisoner, standing i n  his store door, 
called Richards to him. The deceased kept on down the  street, and as  
soon as Richards got near prisoner, the latter stepped into his store, got 
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his double barreled breech-loading gun, and $red at the deceased, who 
had then gotten some twenty steps beyond the store, still on the opposite 
side of the street. The deceased was looking to the front. The deceased 
fell and died instantly. The prisoner relied solely upon the plea of 
insanity. 

The prisoner after his arraignment and entry of plea of "not guilty," 
moved to quash the bill because the jury list had been last revised in  
1905, and also challenged the array on the same ground. The motion to 
quash and the challenge .to the array came too late, after entry of plea 
of "not guilty." S. v. Garher, 104 N. C., 740. Besides "the regulations 
contained in  secs. 1722-1728 of the Code (now Rev., secs. 1957-1960) 
relative to the revision of the jury list, are directory only, and while 
they should be observed, the failure to do so does not vitiate the venire, 
in the absence of bad faith or corruption on the part of the county com- 
missioners," X. v. Dixon, 131 N. C., 810; S. v. Perry, 122 N. C., 1021; 
S. v. Damiels, 134 N. C., 641. "The statute is considered directory merely 
so far as i t  relates to the action of the commissioners as to the time and 
place of drawing the jury and as to the revising the jury list." S. v. 
Teachey, 138 N. C., 591; S. v. Hensley, 94 N. C., 1027. 

The prisoner moved to quash the bill because a member of the grand 
jury which found the bill had, at the time, a civil case pending and at 
issue. The court found such to be the fact but refused to quash, 
the motion being made after entry of plea of not guilty. (522) 

I n  8. v. Gardner, 104 N. C., 742, this Court, in commenting 
upon sec. 1741 of the Code, which has been brought forward verbatim, 
Revisal, sec. 1970 said : "We are of the opinion, therefore, that, according 
to the true import of the statute, the prisoner had the right to make the 
motion to quash up to the time when he was arraigned and entered 
his plea, and after the plea was entered i t  was within the discretion of 
the judge below to allow or refuse the motion till the jury were sworn and 
empaneled to try the case. This strict construction gives effect to all the 
provisions of the statute, but does not abrogate the established common 
law practice not repugnant to them." Besides, the statute, ch. 36, Laws 
1907, now provides, "No indictment shall be quashed, nor shall judgment 
thereon be arrested, by reason of the fact that any member of the grand 
jury finding such bills of indictment had not paid his taxes for the pre- 
ceding year or was a party to any suit pending and at issue." This 
statute excludes such motion at any time. 

The defendant excepted because J. S. Lewis, a juror who was drawn 
and tendered to prisoner, was challenged for cause to the favor, and on 
his examination said he had formed and expressed the opinion that the 
prisoner was guilty and that it would take evidence to remove that 
impression. He also said, on cross-examination, that he could go into 
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the jury box and hear the evidence and charge of the court and render 
a verdict as though he had never heard of the case. "The court finds - 
that the juror is a fair  juror," and the prisoner excepted. 8. v. Eilgore, 
93 N. C., 533; 8. v. Green, 95 N. C., 611; 8. v. DeGraff, 113 N. C., 688. 
Besides, the finding that the juror is indifferent is a matter in  the dis- 
cretion of the trial judge, and not reversible in this Court. S. v. Register, 

133 N. C., 751; 8. v. DeGraff, 113 N. C., 688; 8. v. Potts, 100 
(523) N.  C., 459; 8. v. Green, 95 N. C., 611; 8. v. Collins, 70 N. C., 

241. 
Further, the jury was completed before the prisoner exhausted his 

peremptory challenges. No one sat on the jury to whom he objected. The 
prisoner's right is to object to, not to select, jurors. 8. v. Gooch, 94 N. C., 
1007; S. v. HemZey, ibid., 1028. 

There were several other exceptions to jurors to the same effect, but, 
besides being invalid for above reasons, they were abandoned by not 
being relied on i n  the prisoner's brief. Rule 32. 

o n e  Cook, clerk id the prisoner's store, testified that when the 
prisoner left, five minutes after the shooting, he told witness to "take 
care of his business." H e  further testified, on cross-examination by 
prisoner's counsel, that the prisoner was considered an  exceptionally 
good trader and shrewd merchant, and he had not noticed much differ- 
ence in the last three or four months before the killing. H e  further said, 
on reexamination, that he had been in  prisoner's store for nearly two 
years at  that date, and prisoner's mental condition was about the same 
as when he first went into the store, and that during those two years he 
could not discover any change a t  all i n  prisoner's mental condition. 
Prisoner excepted. The witness further said, i n  reply to queries, that at  
any time in  those two, years the prisoner knew that i t  was wrong to shoot 
a man down. unless he was so drunk he would not know a man when he 
saw him. The cross-examination had endeavored to show by witness that 
the prisoner was insane, and these questions were legitimate to show that 
the prisoner was attending to business and knew that i t  was wrong to 
shoot any one down. I n  8. v. Haywood, 61 N. C., 376, the Court 
approved the charge, when the defense of insanity was set up, "if the 
prisoner was conscious of doing wrong at the time he committed the 
homicide, he is responsible." The prisoner's counsel, on cross-examina- 

tion of this witness, the prisoner's clerk, who had been in the 
(524) store with him daily for nearly two years, endeavored to show 

that ~risoner 's  mental condition had much deteriorated in the 
last four or five months, and i t  was competent on reExamination to 
contradict that supposition and to elicit the witness's opinion (Clary v. 
CZary, 24 N. C., 78) that during those two years, when the witness had 
the fullest opportunity of close observation of the prisoner, he at  all 
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times was sane enough to know that it was wrong to shoot a man down. 
Any one, though not an expert, who has opportunity of observation of 
a person is competent to express his opinion of that person's sanity or 
insanity. CZary v. Clmy ,  supra. 

I n  S. v. Ehoury,  ante, 454, it is said, "The court permitted witnesses 
who had seen defendant, and had more or less opportunity to form an  
opinion as to his mental condition, to express said opinion. This is in 
accordance with repeated rulings of this Court, and may now be regarded 
as settled law. The value of the opinion is dependent upon the oppoi- 
tunity of the witnesses to form it. Clary v. Clary, 24 N.  C., 78; 8. v. 
Bowman, 78 N. C., 509." 

Dr. Hodges, who had been the prisoner's physician, after testifying 
that the prisoner had been postmaster, revenue officer and member of 
Legislature, stated on cross-examination, without objection, that he had 
never seen the prisoner sober when he, witness, did not think the prisoner 
had intelligence sufficient to know right from wrong, that he had seen 
prisoner irritable when he would not consider right from wrong, but 
the witness thought he knew right from wrong. The witness further 
stated that the last time he saw prisoner sober, "in his opinion, the 
prisoner had sense enough to know i t  was wrong to take out his shotgun 
and shoot a man in  the back of the head, that he walked into prisoner's 
store just before the homicide and shook hands with him, noticed nothing 
peculiar about him, thinks the prisoner would have known i t  was wrong 
that day to shoot a man." This evidence was brought out on 
cross-examination of the prisoner's witness, and the opinions (525) 
expressed were competent upon the authorities above cited. 

The prisoner offered to show by the evidence of one E. J. Banner that, 
within two weeks of the homicide, the witness saw the deceased at  a log 
across the creek on the highway, with a gun on his arm, about dark, 
and that he communicated this at  once to the prisoner, and, then, to show 
what the prisoner said and did upon receiving said information. The 
court would not allow the witness to testify as to what he saw of deceased, 
but the witness was allowed to state what he told the prisoner for the 
purpose only of tending to prove the prisoner's insanity, and the witness 
was permitted to state what the prisoner said and did at  the time he 
received the information from the witness. Inasmuch as the defendant 
did not rely upon the plea of self-defense, and as there was no element 
of self-defense in  the case, the court properly excluded the actions of the 
deceased before the homicide from the consideration of the jury, but 
allowed the witness to testify as to the effect the communication of said 
actions had upon the prisoner. This was as far as the court could go, 
and the exception is without merit. 

I n  8. v. Worley, 141 N. C., 766, the Court holds that evidence was 
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clearly inadmissible which tended to show the declaration of the deceased 
in relation to a prior difficulty with prisoner, the Court saying: "It con- 
tained no threat and was a narrative of past transactions." This excep- 
tion is even weaker than that. inasmuch as i t  does not even show a mior 
difficulty, but only that deceased was armed and was on the road or path- 
way where prisoner was accustomed to travel. 

The prisoner offered to prove the character of the deceased as a danger- 
ous, violent man. This was properly excluded. S. v. Exum, 138 N. C., 
607. The exce~tions to the r i l e  thatZ7the character of the deceased cannot 
be put i n  evidence are: 1. When there is evidence tending to prove that 

the homicide was committed in  self-defense. 2. When the evi- 
(526) dence is wholly circumstantial, and the character of the transac- 

tion is in doubt. 8. v. Turpin, 77 N. C., 473; S. v. B y d ,  121 
N. C., 688; S. v. McIver, 125 N.  C., 646. 

During the argument, the counsel for the prisoner, i n  their argument 
to the jury, told the jury "the only defense upon which they relied for 
acquittal was insanity, and that if the jury acquitted the prisoner he 
would not be turned loose, but it was the duty of the judge to commit him 
to the asylum for the criminally insane, where he would have to remain 
until he was relieved by an act of the Legislature, which would never be 
done, and the prisoner would be confined in an insane asylum for the 
remainder of his life." 

At  the close of the charge of the court, to which there was no exception, 
the court added the following: "Your attention has been called to the 
statute which provides that a prisoner acquitted upon the defense of in- 
sanity may be by the judge committed to the asylum for the criminally 
insane and kept there until he is discharged by an act of the Legislature. 
And i t  has been argued to you that, in case the prisoner was acquitted, 
the judge would have the right to send him to the asylum for the crim- 
inally insane. That act of the Legislature has been passed upon by the 
Supreme Court of North Carolina and declared to be unconstitutional; 
and if the prisoner is acquitted because of insanity a t  the time he com- 
mitted the offense the court has no power to send him to an asylum, but 
he must be discharged. I have called your attention to this, not for the 
purpose of influencing your verdict one way or the other, but to correct 
the impression which may have been made upon your minds from the 
argument of counsel. I t  is your duty to base your verdict upon the evi- 
dence before you." The prisoner excepted. 

This exception cannot be sustained. The argument of counsel was 
improper. The jury should n6t consider the sentence the court may im- 

pose. I t  is the province of the jury to pass upon the facts and 
(527) return a verdict of guilty or not guilty as they may find the fact 

to be. There the responsibility of the jury ends. The remarks 
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STATE v. WALKER. 

of the court were proper in order to correct the effect of the improper 
remarks of counsel. 

The jury returned a verdict of guilty of murder in  the second degree. 
The prisoner has no cause to complain of his trial, but good ground to 
congratulate himself on the result, for the evidence would have justified 
finding him guilty of murder i n  the first degree. There was no evidence 
that would have justified a jury in  sustaining the plea of insanity, but 
upon the uncontroverted facts as to the homicide, there was no other pos- 
sible plea to which the prisoner's counsel could resort. 

No  error. 

Cited: S. v. Fisher, post, 558; Lumber Co. v. R. R., 151 N. C., 220; 
8. v. Greem, 152 2. C., 837,838; 8. v. Ewglish, 164 N.  C., 507, 510; X. v. 
Foster, 172 N. C., 962; S. v. Terry, 173 N.  C., 763. 

STATE v. GROVER WALKER AND LONE WALKER. 

(Filed 9 December, 1908.) 

1. Evidence-Weight-Scintilla-Questions for Jury. 
When there is more than a scintilla of evidence as to the identity of a 

defendant, it is for the jury to pass upon its weight. 

2. Secret Assault-Circumstantial Evidence-Sufficient. 
Upon trial under indictment for secret assault against two defendants, 

judgment was rendered against both, one of them appealed. There 
was evidence tending to show that assault was made upon witness and 
two sons, and that one of the defendants, appellant's brother, was one 
of them; that a pistol ball, 38 caliber, was taken thereafter from wit- 
ness's arm, and that a large number of No. 12 shotgun shells, and four 
or five No. 38 empty pistol shells, were found in the yard where the 
assault was made; that appellant had that evening bought several Ijoxes 
of shotgun shells, No. 12, and was seen with the other defendant, who 
was armed with a 38-caliber pistol, about three hours before the occur- 
rence, within time for them to have been present; that one of the occu- 
pants of the room had previously reported a blockade still of the appel- 
lant's brother, who was admitted to have been present: Held, the evi- 
dence, taken collectively, was sufficient to sustain the finding of the jury. 

INDICTMENT for secret assault, tried before Fergusom, J., and a (528) 
jury, a t  March Term, 1908, of WILKES. 

Jesse Fairchild, a witness for the State, testifying to the occur- 
rence, said: "On the night of 13 November, 1907, between 11 and 
12 o'clock, I was waked up by the roar of guns; shots were being rapidly 
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fired into the house. There were some forty or fifty shots fired. They 
were shooting through the window toward the bed occupied by W. A. 
Fairchild. The room was occupied by W. A. Fairchild, Mrs. Fairchild, 
Mrs. Walker, grandmother of the defendant, and Jesse Fairchild. 

"I got up, crawled to the bureau in the room; just as I put my hand 
in  the drawer to get some shells to load my gun I was shot through the 
arm by a pistol ball. (Witness produced the ball, No. 38.) While the 
shooting was going on Mrs. Walker says 'Grover, get away from here.' 
The firing up to that time had been through the window toward the bed 
occupied by W. A. Fairchild, the shots taking effect in the foot and head 
,of the bed. After Mrs. Walker spoke to them they began firing toward 
the bed occupied by Mrs. Walker. The shots were all fired very rapidly 
and too fast, in my opinion, to have been fired by one person. The firing 
continued for something like 15 minutes. The pistol was fired 4 or 5 
times. The gun fired about 50 times; shots taking effect in  the house and 
the windows. I saw some one walk up to the window whom I took to be 
Grover Walker. I raised my gun to fire; he saw me and raised his. I 
fired just a little first, then his gun fired; he dropped his head and walked 
around the chimney. Another shot was fired from the outside, then the 
firing ceased. I do not know whether that shot hit the house or not; I 
did not hear i t  hit. Next morning I went out; I traced blood from the 
window around the chimney to a pile of rock. There I found that the 

man had fallen over the rock pile. From the rock pile I traced 
(529) blood to a pile of sticks; there was blood on the sticks and every 

evidence that indicated that he had fallen there. I traced blood 
on to a thorn bush; evidence that he had run into the bush. From the 
bush I traced him to the fence, where the path crosses leading to the 
home of J i m  Walker, father of the defendant. I saw no traces of blood 
beyond the fence." 

W. A. Fairchild, for the State, gave substantially the same account; 
stating, further, that about a month before the occurrence, in  hunting 
the woods for bees, he had found defendant, Grover Walker, working in  
a blockade distillery, and reported i t ;  and three or four days before, said 
defendant passed witness's home, cursed witness and said he would kill 
him. He  further testified that some forty or fifty shots were fired in 
rapid succession from a shotgun and pistol, and too close together to 
have been fired by one person; and further, that next morning they found 
in  the yard two piles of empty shotgun shells No. 12, about two feet 
apart, and also four or five empty pistol shells near the same place. 

Jimmie Poach, for the State, testified : "On the night of 13 November, 
I was at  the house of J i m  Walker. J i m  Walker came into the room 
where I was sleeping, waked me up, told me that Grover Walker was very 
badly shot, between 12 and 1 o'clock. I went into the room, found Gro- 
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ver there with one eye shot out, several shots in his face and in his 
shoulder." 

John Palier testified: "I am a merchant living in Caldwell County. 
On the evening of 13 November, Lone Walker came to my store and 
bought 4 boxes of shotgun shells; two No. 1 2  and two No. 16. H e  
asked me to go down to his home. He lived about one-fourth of a 
mile from my store and about six or seven miles from W. A. Fairchild. 
I went down to his home, found Grover Walker there, saw Grover have 
pistol No. 38. I left them both there together between 8 and 9 o'clock. ' 

Lone Walker, a.short time before this, had been suffering with a 
carbuncle on his neck and had had a dbctor with him." (530) 

The doctor testified, that on the following day he was called 
in to see defendant, Grover Walker, and found one eye shot out. I t  
further appeared that defepdants were brothers. 

Grover Walker did not resist verdict. The defendant, Lone Walker, 
requested the court to charge that there was not sufficient evidence to 
warrant a verdict against him. Declined, and defendant, Lone Walker, 
excepted. Verdict of guilty against both defendants. Judgment, and 
defendant Lone Walker excepted and appealed. 

Assistant Attorney-General Hayden Clement for the State. 
Finley & Hedren and J. A. Holbrook for defendant. 

HOKE, J. The controlling principle on a question of this character 
is very well stated by Merrimon, J., in 8. v. White, 89 N. C., 464-465, 
as follows : 

"It is well settled law, that the court must decide what is evidence, 
and whether there is any evidence to be submitted to the jury pertinent 
to an issue submitted to them. I t  is as well settled that if there is evi- 
dence to be submitted the jury must determine its weight and effect. 
This, however, does not imply that the court must submit a scintilla- 
very slight evide'nce; on the contrary, it must be such as, in the judgment 
of the court, would reasonably warrant the jury finding a verdict upon 
the issue submitted, affirmatively or negatively, accordingly as they might 
view it in one light or another, and give it more or less weight, or none 
at  all. I n  a case like the present one, the evidence ought to be such as 
if the whole were taken together and substantially as true, the jury 
might reasonably find the defendant guilty. 

"A single isolated fact or circumstance might be no evidence, not 
even a scintilla; two, three or more, taken together, might not make 
evidence in the eye of the law, but a multitude of slight facts and cir- 
cumstances, taken together as true, might become (make) evi- 
dence that would warrant a jury in finding a verdict of guilty in (531) 
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. cases of the most serious moment. The court will be the judge 
as to when such a combination of facts and circumstances reveal the 
dignity of evidence, and i t  must judge of the pertinency and relevancy 
of the facts and circumstances going to make up such evidence. The 
court cannot, however, decide that they are true or false; this is for the 
jury; but i t  must decide that, all together, they make some evidence 
to be submitted to the jury; and they must be such, in a case like the 
present, as would, if the jury believed the same, reasonably warrant 
them in finding a verdict of guilty." 

Substantially the same statement has been announced and upheld in 
other decisions of this Court. 8. v. Carmon, 145 N. C., 481 ; S. v. Cost- 
ner, 127 N. C., 566; S. v. Lytle, 117 N. C., 799; S. v. Christmas, 101 
N. C., 749, and its correct application requires that, on the facts pre- 
sented here, the verdict and judgment should be sustained. While the 
testimony tending to inculpate Lone Walker, the appellant, is not very 
extended, when considered in connection with the facts which were 
admitted or established on the trial, i t  has much more significance than 
would appear on a cursory examination. It was established that the 
home was shot up by at least two persons, and that Grover Walker was 
one of them; that i t  was done by a pistol and gun, the pistol being a 
38-caliber; that was the size of the bullet taken out of Jesse Fairchild's 
arm, and the gun, a shotgun No. 12; forty or fifty shots were fired, 
and in the morning a large number of empty shotgun shells, size No. 12, 
and four or five empty pistol cartridges, caliber 38, were found in the 
yard. On the evening of the occurrence, at a store in Caldwell County, 
six or seven miles from the house, Lone Walker, the appellant and 
brother of Grover, bought four boxes of shotgun shells, two No. 12 and 
two No. 16, and the merchant who sold them, on going home with Lone 

one-fourth mile distant, found his brother, Grover, there armed 
(532) with a 38-caliber pistol, and testified that he left them there to- 

gether at 8 or 9 o'clock p. m., this giving them ample time to 
have gone to the house of Fairchild at the time indicated, 11 or 12 
o'clock. No one duly considering, this testimony would entertain a rea- 
sonable doubt, certainly i t  is an inference fairly deducible, that the shells 
bought at  the store by Lone Walker were the shells used in firing the 
house; and, if they were, who used them? Defendant was the brother 
of Grover, whose blockade still had been reported by W. A. Fairchild, 
the occupant of the house. He was with his brother on the night of 
the occurrence within six or seven miles of the house, and with ample 
time to have been present. I t  was admitted that Grover was present. 
His brother Grover had a companion assisting him. Defendant that 
very evening bought the shells that were used, or there is evidence 
sr&cient, certainly, to justify that conclusion. The empty shells on 
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the ground proved to be shotgun shells No. 12, the same size as two of 
the boxes that Lone Walker had procured and purchased a few hours be- 
fore the occurrence, and the *isto1 used was a No. 38, the same caliber as 
the pistol that Grover Walker was shown to have had when he was a t  
Lone Walker's home. 

Under the decisions referred to, and others of like import, these facts, 
we think, rise to the dignity of evidence, justifying the conclusion that 
Lone Walker was the werson who assisted his brother on the occasion in  
question, and upholding the ruling of the court in  submitting the ques- 
tion of his guilt or innocence to the jury. The testimony tending to 
support the position is stronger than in many of the cases where a ver- 
dict of guilty has been upheld. - .  

No error. 

Ci'ted: Cube v. R. R., 155 N. C., 404; 8. v. HawKw, ib., 470; S. v. 
C&rZso.n, 171 N. C., 824; S. v. Bridgers, 172 N. C., 882; 8. v. C*lar&, 
173 N. C., 745. 

STATE v. RUBE PETERSON. 

(Filed 9 December, 1908.) 

1. Jurors, Right of Accused to Reject-Appeal and Error. 
The right of an accused, in a criminal action, is to reject, and not to 

select the jurors, and the act of a trial judge in standing a juror aside 
is not reviewable on appeal, though he should give an erroneous legal 
reason therefor. 

2. Appeal and Error-Witnesses, Improperly Sworn-Exception, When 
Taken. 

An exception that witnesses were not properly sworn, when no objection 
was made at  the time, and none entered to their examination, cannot be 
entertained bn appeal. 

3. Murder-Evidence-Opinion Evidence-Marks of Shooting. 
Upon a trial for murder by shooting, it is competent for a witness to 

testify, from his own observation of facts, that there was other evidence 
of shooting besides the wound on the dead body, as, for instance, bullet 
holes, bullet marks on surrounding objects, and fresh and empty shells. 

4. Murder-Admissions, Effect of-Malice-Burden of Proof. 
Upon a trial for murder in the second degree, .testimony by a State's 

witness of declarations of defendant subsequent to the killing that he 
had to kill deceased, the killing with a deadly weapon being admitted, is 
but an admission of the homicide alone, raising, in law, the presumption 
of malice, and puts the burden of showing self-defense or manslaughter 
upon the prisoner. 
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5. Murder-Admissions, Effect of-Instructions Ambiguous. 
Upon a trial for murder there was testimony that the witnzss said to 

the prisoner: "I saw the body. I guess you had to kill him (the de- 
ceased) ," to which the prisoner answered, "Yes." The defendant requested 
the court to instruct the jury that there was insufficient testimony to go 
to the jury, leaving out this conversation, to connect the prisoner with 
the homicide; and that "if the answer of the prisoner, consisting of one 
word only, satisfies you beyond a reasonable doubt that the prisoner killed 
the deceased, and the same answer raises a reasonable doubt in your 
minds whether the killing was of necessity and without fault on his part, 
then you will acquit the prisoner": Held, the instruction was too 
ambiguous, if for no other reason, to lay the foundation of self-defense. 

6. Instructions-Remarks of Counsel-Harmless Error. 
Remarks made to the jury by the solicitor in a trial for murder, that 

it had been a long time since a crime of that nature had been committed, 
because the juries of the county had put a stop to crime by punishing it, 
is not reversible error, especially when the judge cured it by charging, 
that they must find their verdict from the evidence and must not be 
influenced by such remarks. 

(534) INDICTMENT for murder tried before Ferguson, J., and a jury, 
a t  Fall Term, 1908, of YANCEY. Defendant appaled. 

Assistant Attorney-General Clement for. the Xtate. 
J .  Bis Ray, Gardner & Gardner and Adams & Adams for defendant. 

CLARK, C .  J. The solicitor entered a nol. pros. as to murder in  the 
first degree. The jury convicted the prisoner of murder in  the second 
degree. 

The State challenged for cause a juror who was bound over to that 
term for an affray. The court stood the juror aside as incompetent. 
Whether the reason the court gave was correct or not his finding is  not 
reviewable. 8. v. Green, 95 N. C., 613. The prisoner cannot except 
to the court excusing a juror. S. v. Barber, 113 N. C., 712. The pris- 
oner's right is to reject, not to select. 8. v. McDowell, 123 N. C., 764; 
S. v. Gooch, 94 N.  C., 987; 8. v. Hensley, ibid., 1021; 8. v. Jones, 97 
N. C., 469. 

The exception that certain witnesses were not properly sworn cannot 
be considered, because the prisoner made no objection a t  the time or to  
the examination. 8. v. Council, 129 N. C., 517, and cases cited. Had  
the prisoner objected in  apt time the judge could, and doubtless would, 
have cured the purely technical objection raised. I n  S. v. Gee, 92 N.  
C., 756, where the witness was not sworn a t  all, the court held that 
objection could not be taken after verdict. 

The third exception is to the question to a witness, ((Did you see any 
evidence of shooting other than the wound on the dead man l" 
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The witness replied "Yes," and gave as instances bullet holes, (535) 
marks of bullets on the house, on bushes, fresh and empty cart- 
ridge shells. This was not objectionable as opinion evidence, but was 
testimony from observation of facts, and competent. Britt v. R. R., 
148 N. C., 37. The fourth exception was to the same testimony by 
another witness. 

A witness for the State testified that he said to the prisoner, "I guess 
you had him to kill." Prisoner said "Yes." That was all that was 
said. The prisoner did not go on the stand, nor introduce any evi- 
dence tending to show killing in self-defense. Nor was there such evi- 
dence from the State. The above admission was competent against the 
prisoner to prove homicide. But his declaration was not evidence in 
his own favor to show self-defense, especially when ambiguous, as this 
was. I t  was proper to exclude evidence attacking the character of the 
dead man unless there was evidence of self-defense, not merely an ad- 
mission by prisoner in his own favor. S. v. Turpin, 77 N. C., 473. 
The defendant introduced no evidence. The only evidence tending to 
connect the defendant with the diffioulty, as admitted by counsel in his 
prayer for instruction, was the defendant's affirmative answer to the 
question, "I guess you had him to kill." This question and answer is 
not evidence for the prisoner, but against him. The answer, "Yes," 
admitted the homicide, and threw the burden of proving self-defense 
or manslaughter on the prisoner. 

"What a party says exculpatory of himself after the offense was com- 
mitted, and not part of the res gestae, is not evidence for him; other- 
wise he might make evidence for himself." S. v. Btu'txbbs, 108 N. C., 
775; S. v. Moore, 104 N. C., 744; B. v. Ward, 103 N. C., 419; rS: V. Mc- 
Nair, 93 N. C., 628. 

So there was no evidence on the part of the defendant tending, to 
mitigate the crime from murder in the second degree. The 
killing with a deadly weapon being admitted, as i t  was in this (536) 
case, the law presumes malice. The burden of proof was upon 
the prisoner to reduce the crime or to show self-defense. This he did 
not try to do. 

The prisoner asked the court to instruct the jury as follows: "There 
is not sufficient evidenpe to go to the jury connecting the prisoner with 
the homicide, leaving out the following conversation between the de- 
fendant and the witness Thos. McEinney. The witness said to the pris- 
oner : 'saw the body. I guess you had him to kill,' to which the prisoner. 
answered, 'Yes.' Now, if the answer of the prisoner, consisting of one 
word only, satisfies you beyond a reasonable doubt that the prisoner 
killed the deceased, and the same answer raises a reasonable doubt in 
your minds whether he killed of necessity and without fault on his part, 
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then you will acquit the prisoner." The request was given down to and 
including the word "Yes" ; what followed was refused by the court, and 
the defendant excepted. I t  was too ambiguous, if for no other reason, 
to lay the foundation for self-defense. 

Lastly, the prisoner excepted because counsel for the State, in  his 
address to the jury, said, "It has been a long time since such a crime 
as this has happened in  Yancey County, because you have punished 
crime and put a stop to it." Counsel for prisoner objected that there 
was no evidence of this. The jury knew, as a matter of common knowl- 
edge, and as well as any witness-could have told them, whether crime 
i n  the county was decreasing, and they must have understood that coun- 
sel was not testifying, but merely expressing his opinion of the cause of 
the alleged decrease. A court could not hold such a remark as reversible 
error. I f  i t  could have made any serious and damaging impression 
upon the jury, his Honor cured i t  i n  his charge, by referring to this and 
telling the jury, they "must not be influenced in  their verdict by what 
had not been done, but that they must find their verdict from the evi- 

dence before them, under the rules of law laid down by the court 
(537) without regard to results." Jenkins v. Ore Qo., 65 N. C., 563; 

X. v. Tuten, 131 N. C., 701; X. v. Tyson, 133 N .  C., 692. 
No error. 

Cited: Bedsole v. R. R., 151 N. C., 153; LzLmber Co. v. R. R., ib., 
220; X. v. Wilson, 158 N. C., 602. 

STATN v. ISAAC BURCHFIELD. 

(Filed 9 December, 1908.) 

1. Intoxicating Liquors-Procuring Sale--Construction of Statute-Agency- 
Principal. 

Revisal, see. 3534, making it unlawful for any one to procure for and 
deliver spirituous liquors to another, and making such person, in law, the 
agent of the seller, and punishable, though its meaning is not plain, 
makes the one procuring liquor by purchase from an illicit dealer, in pro- 
hibited territory, and delivering it to another, the agent of the seller, and 
subjects him to the punishment prescribed therein, as a principal in the 
misdemeanor. 

2. Same-Evidence-Incompetent. 
If one buys whiskey for another from an illicit dealer in prohibited 

territory, without being Interested in the sale otherwise than as agent 
of the purchaser, to whom he delivers it, and pays the money to the 
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seller for the buyer, it is a wrongful procuring of the whiskey of another 
within the meaning of Revisal, sec. 3534; and his testimony, that he was 
acting solely as agent for the buyer, cannot change the character of the 
act from that intended by the statute. 

INDICTMENT for unlawful sale of spirituous, etc., liquors, tried be- 
fore Comcill, J., and a jury, at July Special Term, 1908, of MITCHELL. 

The defendant was indicted for retailing liquor. Gus Tolley, a wit- 
ness for the State, testified: "George Tolley, the defendant, and myself 
were at the depot in Cranberry, N. C., and we wanted some whiskey. 
Defendant said that Bill Triplett had some and we could get some from 
him, thereupon we agreed to make up (the amount) and get some. I 
put in 75 cents, George put in 75 cents and defendant $1.50, and 
defendant took the money and went after liquor. I n  a short (538) 
time he came back with a gallon of whiskey in a jug, and said 
he got i t  from Bill Triplett. We then divided the whiskey. I took the 
jug and filled two quart bottles and gave them to the defendant and 
George Tolley, and I kept the half gallon of liquor in the jug." 

The defendant, in his own behalf, testified: "Gus Tolley, George 
Tolley and myself were at the depot in Cranberry, N. C. We all 
wanted some liquor. I told them we could get some from Bill Triplett, 
who was an illicit dealer in liquor, and we agreed to make up (the 
amount) and buy a gallon. I wanted a half gallon, and put in $1.50; 
they wanted a quart each and put in 75 cents each. I took the money 
and went to where Bill Triplett was, about 100 yards away, and paid 
him $3.00 and got a gallon of liquor from him, and took i t  back to the 
depot where Gus and George Tolley were waiting for me. After we all 
took a drink, Gus and George Tolley poured out a half gallon of the 
liquor into two quart bottles for me, and they took the other half gallon 
in  the jug. I had no interest whatever in Bill Triplett7s liquor, and 
was not trying to sell i t  for him, and was in no way acting as agent 
for him." 

The court instructed the jury, that if they found the facts to be as 
stated by the defendant in his testimony, they should return a verdict 
of guilty. The jury convicted the defendant and, judgment having 
been rendered upon the verdict, he appealed to this Court. 

Assistant Attorney-General Hayderi Clememt f o r  the Btate. 
8. J .  Ervin and M. N. Harshaw for defendamt. 

WALKER, J .  I t  may be conceded, for the sake of argument, that 
there is no evidence in this case that the defendant sold any liquor, with 
or without a license, unless in buying the whiskey from William Trip- 
lett, the illicit dealer, for Gus and George Tolley, he acted as 
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(539) his agent, or more properly speaking, aided and abetted the illicit 
dealer in the sale of the whiskey. I n  X.  v. Xmith, 117 N. C., 809, 

i t  was said that "this Court has never held and does not now give its 
sanction to the doctrine that the purchaser from an illicit vendor, even 
when he knows him to be such, is particeps criminh, and it necessarily 
follows that the agent through whom he buys is in no worse plight. 
But it was incumbent on the defendant, in order to excuse himself on 
that 'ground, to satisfy the jury that he did actually buy from another 
in the capacity of agent for the prosecuting witness, and not as an agent 
or employee of a person who furnished the liquor, or as the agent both of 
such person and the prosecuting witness." While i t  is true +hat a per- 
son who buys for himself, even from an illicit dealer, may not be crim- 
inally liable, because he cannot be considered, in a legal sense, as assist- 
ing the dealer in making a sale by merely buying from him, yet, under 
the present law, he does aid him in making a sale to another if he pro- 
cures the money which is to be paid to the dealer, as the price for the 
liquor, and then pays i t  to him, receives the liquor and delivers i t  to the 
purchaser. The law had prohibited the sale of liquor at the place where 
this liquor was sold by Triplett and delivered to the Tolleys. Acts of 
1903, ch. 349, I t  is provided by the Revisal, see. 3534, as follows: "If 
any person shall unlawfully procure and deliver any spirituous or malt 
liquors to another, he shall be deemed and held in law to be the agent of 
the person selling said spirituous and malt liquors, and shall be guilty of 
a misdemeanor and punished in the discretion of the court." The mean- 
ing of that section is not very aptly expressed, but the Legislature has 
sufficiently declared the intention to make it criminal for any person to 
procure from an illicit dealer by purchase and to deliver i t  to another, 
when both the purchase and the delivery are made in a place where the 

sale of liquor is prohibited by law. I n  such a case, the person 
(540) who buys the liquor and delivers it to another is deemed, in 

law, to be the agent, not of the purchaser, but of the seller. 
While the indictment is drawn for retailing, i t  charges in terms that the 
defendant unlawfully and willfully sold a quantity of liquor to Gus 
Tolley. If he procured the liquor from Triplett and paid him the price 
therefor, which he had received from the Tolleys, and then delivered 
the liquor to them, he was, by Rev., 3534, thereby constituted an agent 
of Triplett, and, while the sale bas made by Triplett through him as 
agent to the Tolleys, he aided and abetted the sale within the meaning 
of that section and became a principal in the commission of the crim- 
inal act. Although the language of the section is that the person pro- 
curing and delivering the liquor shall be deemed, in law, the agent of 
the seller, i t  clearly means that such person shall be considered as a 
principal and liable criminally as the seller. I n  misdemeanors, all 
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who participate in the commission of the offense are regarded as prin- 
cipals. S. v. Smith, 117 N. C., 809. I n  Bishop on Stat. Crimes (2 
Ed.), see. 1024, i t  is stated that he who sells liquor as the agent or ser- 
vant of the owner, is liable for the whole offense as seller, and i t  makes 
no difference that others are equally liable also for the same sale, pro- 
vided, of course, that the sale by the owner is unlawful and a misde- 
meanor. I t  is suggested that, unless it is forbidden by statute (Revisal, 
sec. 3534)) where several persons contribute to a fund, with which they 
lawfully buy liquor, and then divide i t  among themselves in proportion 
to their contribution to the common fund, none of them thereby sells 
any of the liquor to the others, and that i t  has been so decided in okher 
states. Miller v. Corn., 76 S. W., 515; Miller v. Corn., ibid., 509. We 
need not consider this question, as i t  is not presented in this case. See 
S. v. Neis, 103 N.  C., 787. The statute to which we have referred was 
intended to prevent the purchase by one person of liquor from an illicit 
dealer, and its delivery to another who has paid the price, by de- 
claring the person who acts as the intermediary the agent of the (541) 
seller, in the sense that he is an aider and abettor in the unlawful 
sale and a principal offender. 

I t  is not necessary that we should discuss the question whether, in- 
dependent of the statute (Revisal, see. 3534), a person who buys liquor 
from one he knows to be an illicit dealer and delivers i t  to another, who 
has given him the money to make the purchase, is criminally liable 
for his act as an aider and abettor of the guilty seller, whether he be 
his agent or the agent of the purchaser. As to this point, the authorities 
seem to be somewhat in conflict. I n  Foster v. State, 45 Ark., 361, he 
was held liable, though he was the agent of the purchaser, as he also 
aided and procured the illegal sale,and, therefore, was a principal. We 
need not assent to or dissent from that conclusion, as the decision of 
this case depends upon the true construction of a local statute. 

I n  the view we take of the case, i t  is unnecessary to consider the 
authorities cited by the defendant's counsel. S. v. Hopkins, 49 N. C., 
305; S. v. Taylor, 89 N. C., 577; S. v. Smith, 117 N. C., 809; S. v. 
J o h t o n ,  139 N. C., 640; S. v. He*mg, 145 N. C., 418. We may say, 
though, that the case last cited, so far  as the reasoning of the court is 
concerned, has some bearing upon the case under consideration, as i t  
was an indictment for retailing, the court deciding that the defendant 
had aided and abetted an unlawful sale, at a place where the sale of 
liquor was prohibited, in that he had assisted the vendor to make the 
sale by soliciting orders and delivering the liquor to the parties who 
gave them, thereby becoming the seller's agent in the transaction. The 
defendant was held to have been a principal and liable to indictment as 
such. 'We have shown that, without regard to the manner of conduct- 
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ing, the sale, the statute makes the intermediary the agent of the seller, 
and he is therefore criminally liable as ~rincipal  under the doctrine 
in 8. v. Herring. 

The defendant testified that he was not the seller's agent, but 
(542) this can make no difference, as the Legislature had declared 

otherwise, and he could not, by his testimony, annul or change 
the law. 

No error. 

Cited: 8. v. Whisenant, ante, 517; X .  v. Colonial Club, 154 N. C.; 
189 ; S. v. Allen, 161 N. C., 231 ; S. v. Willerson, 164 N. C., 443, 449 ; 
S. v. Cardwell, 166 N.  C., 312, 315; S. v. Bailey, 168 N.  C., 170, 171; 
S. v. Carpente~, 173 N. C., 771. 

STATE v. J. L. WHITLOCK. 

(Filed 16 December, 1908.) 

Municipa 11 Corporations-Ordinances-Esthetic Considerations-Private 
Rights. 

I t  is not within the police power of a municipality to regulate the 
placing and height of billboards on the land of the owner, and a penalty 
prescribed and imposed upon the owner for violating the provieions af 
such ordinance of the city of Asheville, is not enforceable. 

ACTION tried before Peebles, J., and a jury, at April Term, 1908, of 
BUNCOMBE, on appeal from police court. From judgment rendered 
defendant appealed to the Supreme Court. 

The defendant was charged before the police court of Asheville with 
a violation of the billboard ordinance of that city, as follows: 

Section 1. That all billboards now in use in the city of Asheville or 
which may hereafter be used in said city, shall be securely placed and 
kept at a distance of at least two .feet more than the height of said 
billboard from the outer edge of the sidewalk of the street. 

Section 2. That any bill poster or owner of any billboard in the 
city of Asheville, who shall place any billboard, or allow any billboard 
to remain nearer the edge of the sidewalk than the distance prescribed 
in section 1 of this ordinance, shall be fined $5 for each day the said 
billboard is allowed to remain. 

Assktant Attorney-General Hayden Clement for State. 
Craig, Martin & Winston for defendant. 
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BROWN, J. Without going into that feature of the case, we 
are of opinion that the charter of the city of Asheville confers (543) 
ample power upon the municipal authorities to regulate generally 
the construction and use of billboards within its limits. And i t  follows, 
that unless the ordinance in question is an unreasonable and unnecessary 
restriction of the right of the landowner to erect structures upon his 
land, i t  must be sustained as a proper exercise of the police power of 
the State. I 

Bsthetic considerations will not warrant its adoption, but those only 
which have for their object the safety and welfare of the community. 
I t  is conceded to be a fundamental principle under our system of gov- 
ernment that the State may require the individual to so manage and 
use his property that the public health and safety are best conserved. 
I t  is to restrict the'owner in those uses of his property which he may 
have as a matter of natural right, and make them conform to the safety 
and welfare of established society, that the police power of the State 
is invoked. 

While this is true, yet it is fundamental law that the owner of land 
has the right to erect such structures upon i t  as he may see fit, and put 
his property to any use which may suit his pleasure, provided that in 
so doing he does not imperil or threaten harm to others. Tiedeman 
Lim., 439. 

All statutory restrictions of the use of property are imposed upon 
the theory that they are aecessary for the safety, health or comfort 
of the public, but a limitation which is unnecessary and unreasonable 
cannot be enforced. Although the police power is a broad one, i t  is not 
without' its limitations, and a secure structure upon private property, 
and one which is not per se an infringement upon the public safety, and 
is not a nuisance, cannot be made one by legislative fiat and 
then prohibited. Yates v. Milwaukee, 10 Wall., 497; 1 Dillon (544) 
Mun. Corp., 374. 

I t  is undoubtedly within the power of the corporate authorities of the 
city of Asheville to prohibit the erection of insecure billboards or other 
structures along the edge of the public streets, or so near as to be a 
menace) to require the owners to maintain all structures .so located in a 
secure condition, and to provide for inspection and removal at  the own- 
er's expense, if condemned as dangerous. The city authorities may 
also adopt reg,ulations as to the manner of construction of billboards, 
so as to insure safety to the passers by, but the prohibition of structures 
upon the lot line, however safe they may be, is an unwarranted invasion ' 

of private right, and is so held to be by all the courts which have passed 
upon the precise question, as we are now advised. 

I n  Passaic v. Bill Posting Co., it is held that a city ordinance requir- 
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ing that signs or billboards shall be constructed not less than ten feet 
from the street line is a regulation not reasonably necessary for the 
public safety, and cannot be justified as an exercise of the police power. 
72 N. J. Law, 285. I n  support of the decision is cited Crawford v. 
Topeka, 51 Kan., 756, and Commonwealth v. A d v e r t k g  Co., 188 
Mass., 348, cases directly in point. I n  the New Jersey ewe, the Court 
says: "The very fact that this ordinance is directed against signs and 
billboards only and not against fences, indicates that some consideration 
other than the public safety led to its passage." 

The Court attributes the adoption of the ordinance to aesthetic con- 
siderations, rather than to an exclusive regard for the public safety, 
and says: "Bsthetic considerations are a matter of luxury and indul- 
gence rather than of necessity, and i t  is necessity alone which justifies 
the exercise of the police power to take private,property without com- 

pensation." See, also, People v. Green, 83 3. Y.  Supp., 460; 
(545) BU Posting Co. v. Atlantic City, 71 1. J .  Law, 73. 

The ordinances considered by the Kansas, New Jersey and 
Massachusetts courts are perhaps more clearly identical to the one in 
question than in any other cases reported, but the same principles of law 
concerning the constitutionality of such ordinances are stated with force 
in Chicago v. Gzcnning System, 214 Ill., 628 ; 70 L. R. A., 230, as well as 

, in Litts v. Kessler, 54 Ohio St., 73; Bosltock v. Sarns, 95 Md., 400; Bryan 
v. Chester, 212 Pa., 259; Koblegard v. Hale, 53 S. E., 793. 

I n  Bryan v. Chester, supra, the Supreme Court of Pennsylvania says, 
at p. 262: "It is doubtless within the power of the city to prohibit the 
erection of insecu~e billboards or other structures, require the owners 
to maintain them in a secure condition and to provide for their removal 
at the expense of the owners in case they become dangerous. Perhaps 
regulations may be made with reference to the manner of construction 
so as to insure safety, but the prohibition of the erection of structures 
upon the lot line, however safe they might be, would be an unwarranted 
invasion of private right." 

There is nothing in Rochester v. West, 164 N. Y., 510, relied on by 
the State, which conflicts with this view, as in that case the power 
of the city to regulate the height of billboards was the only question 
considered. 

This precise question has not been presented to this Court before. 
The case differs from Small v. Edenton, 146 N.  C., 527, and Tate v. 
Greensboro, 114 N.  C., 399, because in both of those cases the regulation 

' dealt with objects located on public property, awnings on sidewalks in 
one case, and trees growing on land dedicated to the city for a public 
street, in the other. An application, however, of the principles recog- 
nized in  those cases to the one in question, tends strongly to support 
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The contention that the ordinance under consideration is invalid 
as an  unnecessary restriction of private right. (546: 

The motion to quash should have been allowed. 
Reversed. 

Cited: S. v. Staples, 157 N. C., 638; Parrott  v. R. R., 165 N. C., 316; 
8. v. Supply Co., 168 N. C., 102. 

STATE v. AVQRY MATHIS. 

(Filed 16 December, 1908.) 

1. Stock Law---County Commissioners-Territory-Boundaries. 
In pursuance of an election held under Revisal, see. 1684, resulting in 

favor of the stock law, it is competent for the county commissioners to 
forbid stock from running at large within the county, and declare a moun- 
tain range, a creek, a fence, or other natural line, as the limit within 
which the law shall operate. . 

2. Same-Fence-Adjoining County. 
When the stock law is in force in a county, under the provisions of 

Revisal, see. 1684, and the defendant, prosecuted for its violation, lives 
within a short distance from the dividing line of that and adjoining 
county wherein the stock law was not operated, and willfully permits his 
stock to run at  large, it is not a valid defense that no fence had been 
built on the line to prevent the stock from the adjoining county to run at 
large on his side of the line, when the county commissioners had declared 
the line to be a mountain range or other natural or political line. 

ACTION tried before Fergwon, J., and a jury, a t  July  Term, 1908, of 
' MCDOWELL. 

This was a prosecution instituted before a justice, and carried by 
appeal to the Superior Court. Pursuant to the provisions of sec. 1684, 
Rev., an  election was held in McDowell County for the purpose of ascer- 
taining whether the "stock law" should be established in said county, 
a t  which a majority of the votes were cast for the law. Pursuant to the 
provisions of the statute, and the election, the commissioners of said 
county made the following order: ('It is ordered by the board that the 
Blue Ridge Mountains or mountain range be, and the same is 
hereby declared a lawful fence, for all intents and purposes, from (547) 
the Swannanoa tunnel to the corner of Mitchell, Burke and Mc- 
Dowell counties; that the Linville Mountain or mountain range be, and 
the same is hereby declared a lawful fence, for all intents and purposes, 
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from the Mitchell County line to the southern end of said mountain or 
mountain range; that the mountain or mountain range known as Pond 
Ridge be, and the same is hereby declared a lawful fence, for all intents 
and purposes, from the point where i t  joins Linville Mountain down to 
the point where the McDowell and Burke County line leaves said ridge 
or mountain." 

McDowell and Yancey counties adjoin, and North Cove Township 
joins Yancey County where the Blue Ridge is the line between said 
counties. There are no gates or other obstructions across the public 
road at  the county line on top of the mountain, and stock can pass 
across said line. Yancey County has no stock law. Defendant lives in  
North Cove Township in  McDowell County, some six o r  eight miles 
from the county line. Defendant permitted his hogs to run at  large 
after the order was made by the commissioners. H e  contended, that 
until the commissioners built a fence or put obstructions to prevent stock 
in Yancey.County from coming into McDowell County, he could not be 
compelled to confine his stock. The court instructed the jury that if 
they were fully satisfied from the evidence that the defendant willfully 
permitted his hogs to run at  large, after the county of McDowell had 
been declared in the stock law, after said stock law election, and after 
the time fixed by the commissioners for the confinement of stock, they 
would return a verdict of guilty, and the defendant excepted. There 
was a verdict of guilty. Judgment and appeal. 

Assista'nt Attorney-General Hayden  Clement f o r  the  State. 
W .  T .  Morgan for defendan't. 

CONNOR, J. I n  Laws v. R. R., 52 N. C., 468, Battle, J., says: 
(548) "In England, where all, or nearly all, the lands were enclosed 

by the respective owners, the law requires that each proprietor 
shall keep his horses, cattle and other live stock on his own premises, 
and if he permits them to go upon the land of another, it will be a tres- 
pass for which he will be responsible." H e  proceeds to give an inter- 
esting account of the change adopted in this country, by reason of the 
different '(conditions of things," concluding that, by the statutes re- 
quiring every planter to maintain, around his cultivated land, a fence 
of prescribed height, '(general common, because of vicinage, throughout 
the State was established." I t  was, upon this ground, held that an 
owner of cattle was not required to fence them in and, therefore, not 
liable for damages done by them in going upon the lands of another. 
Manly,  J., in  Jones v. Witherspoon, 52 N. C., 555, citing Laws v. R. R., 
says that, by common usage', the right of general common became the 
common law of this State. While this is true, i t  does not follow that 
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the Legislature may not reenact the common law or make that law the 
statute law of the State. If the condition, in respect to the agricultural 
system of the people so changes as to make it conducive to their interest 
to require all stock to be "fenced in" and relieve the land owner of the 
duty to "fence i t  out," we can see no good reason why the Legislature 
may not by appropriate legislation do so, either in respect to the whole 
State or political divisions thereof. For the past twenty-five years, 
such has been the policy of the State, as evidenced by our legislation. 
This being true, we do not see why the Legislature, or when power is 
conferred -upon them, the county commissioners, may not forbid stock 
running at large in the county, or any township thereof, and declare a 
mountain range, a creek or other natural political boundary a lawful 
fence, or the limit within which the law shall operate. 

Certainly i t  is immaterial to the citizens of the county adopt- 
ing such law that no natural or artificial obstruction is pro- (549) 
vided. If any one may complain, it is the people of the adjoin- 
ing county or township. I t  is not very clear how the defendant has any 
just ground of complaint that provision is not made for preventing 
stock from Yancey County coming into McDowell. He is charged with 
permitting his hogs to trespass on his neighbors in McDowell. A fence 
between that county and Yancey could not possibly affect him in re- 
spect to the right of his neighbors to require him to "fence in" his 
stock for their protection. I t  is only the people of Yancey County who 
would be in a position to complain that their stock was fenced out by 
an imaginary line. The answer to them, however, would be that, if 
they wish a fence on the line, to keep their stock off the lands of the 
people of McDowell, they must build one themselves. While i t  is usual 
for the counties or townships which adopt a "stock law" to build a 
common fence, it is not necessary that they do so. Many creeks, swamps 
and other natural boundaries have been declared lawful fences. without 
regard to their width or depth. The only possible reason why the val- 
idity of the statute and the order of the commissioners could be called 
into question by the court, is that it is unconstitutional. If there was 
any doubt in regard to the power of the Legislature to declare the line 
a lawful fence, the defendant is not in a position, in this case, to raise 
it. St. George v. Hard&, 147 N. C., 88. The instruction of his Honor 
to the jury was correct. There is 

No error. 

Cited: Owelz v. Williamston, 1171 N. C., 59. 
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(550) 
STATE v. BERRY DUNLAP. 

(Filed 22 December, 1908.) 

1. Manslaughter-Evidence-Self-defense-Character of Deceased. 
In a trial under an indictment for murder, evidence of the dangerous 

or violent character of deceased is inadmissible when there is no evidence 
of self-defense. 

2. Manslaughter-Evidence-Self-defense-Instructions. 
When there is no evidence that deceased was armed in the voluntary 

fight with the prisoner which resulted in his death, and evidence that the 
prisoner was warned not to kill deceased, but after a few minutes fight- 
ing the prisoner shot and killed him, there is no error in the charge of 
the trial judge that there was no evidence of self-defense. 

INDICTMENT for murder, tried bkfore Peebles, J., and a jury, at July  
Term, 1907, of SWAIN. 

The solicitor announced that the State would not ask for a v e r d i ~ t  
of murder in the first degree. The defendant was convicted of man- 
slaughter, was sentenced to three years imprisonment in the State's 
prison, and appealed. 

Assistant Attorney-General Hayden Clement for the State. 
J. Frank Ray, Walter E. Moore and Alley E. Pichdesimer for de- 

f endant. 

PER CURIAM. There are only two exceptions presented in the rec- 
ord. The first was taken to the ruling of the court excluding evidence 
of the deceased as a dangerous and violent man. The second was to the 
charge of the court that there was no evidence of self-defense. I f  the 
last ruling is correct, the first i s  necessarily so. 

The only evidence in the record is the testimony of the State's wit- 
nesses, which tends to prove that the encounter in  which the prisoner 
killed the deceased was voluntary upon the part of both; that the pris- 
oner invited the deceased to alight from his horse for the purpose of 

entering into the fight; that after they were clinched the wit- 
(551) nesses several times warned prisoner not to shoot deceased, and 

told prisoner that i t  was unnecessary, but after two or three 
minutes of fighting the prisoner shot the deceased and killed him. 

The evidence is clear that deceased was unarmed in the fight, as the 
brass knuckles, the only weapon found on his person, were in his pocket 
under a bag of candy, and evidently had not been taken out during the 
fight. The authorities all sustain the ruling of the court below. S. v. 
Medlin, 126 N. C., 1127; S. v. Byrd, 121 N. C., 684; S. v. Booker, 123 
N. C., 713; S. v. Exurn, 138 N. C., 602; S. v. Walker, 145 N. C., 567. 

Affirmed. 402 
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STATE v. JOSEPH LANCE. 

. (Filed 22 December, 1908.) 

1. Appeal and ~rror-Prejudide-Presumption. 
When the offense charged is bailable and the trial judge orders the 

prisoner, who was then under bail, into custody in the absence of the 
jury, and afterwards offers to release the prisoner on bail, without refer- 
ence to the matter in the presence of the jury, the inference is that the 
judge considered the bond insufficient, and the presumption is that no 
error was committed. 

2. Manslaughter-Evidence-Recklessness. 
When evidence is offered tending to show the reckless indifference of 

the prisoner on trial for manslaughter, and not to impeach his character, 
and is relevant to the inquiry as characterizing the act of shooting, which 
resulted in death, i t  is competent. 

3. Evidence-Instructions as to Admissions-Objections-Appeal and Error. 
An assignment of error to the charge of the trial judge, in stating an 

admission of fact, will not be considered on appeal, as such matters are 
for him to settle; and if no such admission was made, objection should 
be made at  the time so that he may correct the error. 

4. Instructions-How Construed-Error in Part-Cured. 
When a detached part of a charge to the jury, taken by itself, erron- 

eously places the burden of proof upon the defendant, on trial for man- 
slaughter, to show matters of mitigation, excuse, etc., but when construing 
the charge as a whole this part of the charge is correctly made to depend 
upon other facts, should they so find them, and the burden is then properly 
placed, there is no error. 

5. Manslaughter-Malice-Instructions. 
When there was evidence tending to show that the prisoner recklessly 

fired his pistol from a moving train for the purpose of frightening the 
deceased, who was near the right of way of the railroad, and that deceased 
was killed thereby, there is no error in a charge, that if defendant fired 
the fatal shot recklessly, but without intent to kill, it  would be man- 
slaughter, which is the unlawful killing of one person by another without 
malice. 

6. Punishment Excessive-Cruel or Unusual-Constitutional Law. 
In this case, punishment for nine years in the penitentiary was not ex- 

cessive, or cruel or unusual, within the meaning of the Constitution. 

ACTION tried before Ward, J., and a jury, a t  August Term, (552) 
,1908, of BUNCOMBE. 

The defendant was indicted for the murder of Alma Green. The 
evidence tended to  show that  he was riding i n  the  front compartment 
of a car on a t ra in  which runs from Asheville to Hendersonville. When 
the train was about 800 yards beyond a station called Buena Vista, the 
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defendant said to Early Marshall, "Watch me make that girl bounce," 
and then fired his pistol through a hole in the door (or window) of the 
car and in the direction of the deceased, who was standing with her 
brother on an embankment of a cut, about 8 or 9 feet high, through 
which the train was passing at the time. After the shooting, the de- 
fendant turned around and said, "I am a mean man," and pulled his 
sleeve up and showed a scar, and then remarked, "I was shot there once 
and I fixed the man that did it." Just after the shot was fired the girl 
fell into her brother's arms. 

S. C. Eaton, one of the State's witnesses, who was deputized to arrest 
the defendant, testified : 

Q. Did you have any conversation with Joseph Lance after 
(553) that? A. Yes, after he was put in my charge, inside of the bag- 

gage car, he came to me and said, "I see you are an Odd Fellow," 
and he said, "So am I," and he said, "How is the girl?" and I said, "The 
doctor says that she can't live but a little time," and he seemed to be 
quite affected, and he said, "Let me out," and I said, "I can't do it"; and 
he said, ('As an Odd Fellow can't you turn me out this door?" and 1: 
said, "No, I can't, because I don't think the pledge goes that far." 

Q. What was done after that? A. After he was talking to me, he 
started toward the door and I stepped between him and the door, and 
told him he could not get out." 

There was testimony tending to show that after the girl was shot the 
defendant dropped a box containing No. 38 cartridges. His pistol 
was examined and one chamber was found empty. The caliber of the 
pistol was No. 38, and the ball that killed the girl was also No. 38. The 
defendant denied that he had shot the girl, but inquired if she was 
dead. There was testimony tending to show that two or three shots 
were fired, one from the steps of the car, at the time the girl was killed. 
Other testimony was introduced, but it is not necessary to set it out, as 
so much has been stated as will present the questions raised by the ex- 
ceptions. The defendant was convicted of manslaughter. His ~ o t i o n  
for a new trial having been overruled and judgment entered upon the 
verdict, he appealed. 

Assistant Attorney-General. Hayden Clement, Frank Carter, H. C. 
Chedester and Mark W.  Brown for the State. 

H. B. Carter, Craig, Martin & Winston, V.  B. Lus7c and Jones & Wil- 
liam for defendant. 

WALKER, J., after stating the case: The defendant assigned as error 
that, at the beginning; of the trial, he was under bond in the sum of 
$7,000, the State not insisting on a conviction for murder in the first 
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degree, and that, during the trial, the court ordered him into 
custody and refused to bail him, when he was not indicted for a (554) 
capital felony. I t  appears from the facts found by the court 
with regard to this exception, that the defendant was ordered into cus- 
tody and no request was made at the time for bail. The court after- 
wards offered to allow bail, but counsel stated that it was not necessary 
while the court was actually trying the case. The defendant was or- 
dered into custody during the absence of the jury from the court room, 
and no reference to the matter was made in the presence of the jury, 
though they saw the defendant in the custody of an officer. I t  does not 
appear that the court did not act within its legitimate power when i t  
ordered the defendant into custody. As the court afterwards offered to 
take bail, the inference clearly is that it thought the bond which had 
been given was insufficient. We cannot presume that an error was 
committed. The presumption is the other way. Graves v. R. R., 136 
N. C., 7. Besides, we do not see that the action of the court prejudiced 
the defendant. "In the conduct of jury trials, much must necessarily 
be left to the judgment and good sense of the judge who presides over 
them." 8. v. Laxton, 78 N. C., 570. 

The testimony introduced by the State, that the defendant was under 
the influence of liquor at the time he fired his pistol, was competent to 
show his condition in connection with the other testimony tending to 
prove his reckless indifference to the rights and safety of others. What 
he said and did were relevant to the inquiry as to the character of his act 
i n  shooting at the girl. S. v. Eale, 124 N. C., 816. This case is not 
like S. v. Castle, 133 N. C., 776, for the evidence was not offered to 
impeach the characterqf the defendant. 

The defendant assigns as error that the court charged the jury as 
follows: "It is admitted that the girl, Alma Green, is dead, and that she 
came to her death by a pistol ball fired at her." I t  is for the judge to 
say what is admitted during the trial, and we cannot review his finding. 
If no such admission was made, the defendant should have ob- 
jected at the time, so that the judge could have corrected the (555) 
error, or misunderstanding, if there was any. S. v. Davis, 134 
N. c., 633; S. v. Tyson, 133 N. C., 692; X. v. Brown, 100 N. C., 519. 
We do not see, upon an examination of the evidence, that the fact alleged 
to have been admitted was contested. The proof as to it was all one 
way. However, we do not base our ruling upon that ground. There 
was no suggestion in what the judge said that the defendant shot the 
deceased. 

The defendant excepted to the following instruction of the court: 
"The burden is upon the defendant of showing all the circumstances of 
mitigation, excuse or justification, to the satisfaction of the jury." This 
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was not all the judge said. His  instruction was as follows: "It is a 
principle of the criminal law, that where the killing with a deadly 
weapon is admitted or proven, that is established as a fact in the case, 
the law implies or presumes malice, and if nothing else appears? i t  is 
murder in the second degree, and when that presumption is  raised by 
the admission or proof of the fact of the killing, the burden is upon the 
defendant of showing all the circumstances of mitigation, excuse or 
justification to the satisfaction of the jury; that is to say, when one 
person kills another with a deadly weapon willfully, the law, by the use 
of that deadly weapon in  the killing, raises the presumption or impli- 
cation of malice, and if nothing else appears in the case, and that fact 
is proven beyond a reasonable doubt, the party indicted is guilty of 
murder in the second degree under the laws of this State." - 

The court, as will appear by reference to the charge, did not place 
the burden upon the defendant to show affirmatively, or by independent 
proof, facts or circumstances of mitigation or excuse, but directed the 
attention of the jury to all of the evidence. S. v. Castle, 133 N. C., 
769, is not like this case, though the admitted principle as therein stated 

is sufficient to sustain the charge in  this case. The charge must 
(556) be considered as a whole and not in  detached portions. S. v. 

Exum, 138 N. C., 599. 
The only other exception to the charge requiring consideration is the 

one to the following instruction: "If you should find from the evidence 
and bevond a reasonable doubt that the defendant fired the shot that 
killed the girl, and that i t  was done recklessly, but without intention t e  
kill, i t  would be manslaughter, and your verdict in that case would be 
manslaughter, which is the unlawful killing of one person by another, 
but without malice." This instruction is fully supported by the author- 
ities. I n  1 McClain Crim. Law, see. 325, the law is thus stated: 
"Where an act in itself unlawful is intentionally done for the purpose 
of killing or inflicting serious bodily injury and death ensues, i t  i s  
murder at  common law although the intention is not directed towards 
any particular person. So i t  is when death results from discharging a 
firearm in  the direction of another with reckless indifference to con- 
sequences, if the act is likely to result in the death of the person toward 
whom the shot is fired, or where it is caused by discharging a firearm 
into a crowd of persons with intent to kill some one, or with criminal 
recklessness. I n  general, to cause death by willfully doing an act cal- 
culated to endanger life o r  cause great bodily harm will be murder, al- 
though there is no specific intent to kill. But if the intention, although 
unlawful, was not to cause death or great bodily injury, and death ac- 
cidently or unexpectedly resulted, the offense is not murder but man- 
slaughter. The negligence or unlawfulness may be sufficient to make 
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the act criminal, although not sufficient to show malice aforethouiht." 
See also 8. v. Vines, 93 N. C., 493 ; S. v. Capps, 134 N.  C., 630, 631. 

The charge of the court presented the case fully and fairly to the 
jury in  every phase of the evidence, and was as favorable to the defend- 
ant as the law permitted. 

The punishment-nine years imprisonment i n  the penitenti- (557) 
ary-for so grave an  offense, can hardly be considered as exces- 
sive and is certainly not cruel or unusual within the meaning of the 
Constitution. The exception to the judgment for this reason is, there- 
fore, clearly without any merit. 

We find no error i n  the rulings and judgment of the court below. 
No error. 

Cited: S. v. Rowe, 155 N. C., 445; A w n  v. Lumber Co., 160 N. C., 
374; Hodges v. Wilson, 165 N.  C., 333; McNeill v. R. R., 167 N. C., 
395 ; S. v. Hand, 170 N. C., 706 ; S. v. Cooper, ib., 725 ; S. v. Killian, 
173 N. C., 796. 

(Filed 22 December, 1908.) 

1. Murder-Conviction in Second Degree-Instructions-Evidence as to First 
Degree. 

When, upon trial for murder, the prisoner has been convicted of murder 
in the second degree, there is no reversible error in the refusal of the trial 
judge to charge that there was no evidence sufficient for' conviction of 
murder in the first degree. 

2. Murder-Evidence-Character of Deceased-Self-defense. 
When, upon a trial for murder, the prisoner has not testified, and the 

only evidence of the manner of killing was given by eye witnesses, con- 
taining no element of self-defense, testimony of the dangerous character 
of the deceased should be excluded, on objection. 

3. Witnesses-Character-Evidence Impeaching-Contradictory. 
I t  may be shown, on cross-examination, by the State, to impeach defend- 

ant's character witness, that this witness had offered a reward for 
prisoner and therein, and otherwise, had stated and published that he 
was a man of dangerous character, though the trial is for murder, without 
element of self-defense, and with direct evidence as to the manner of 
the homicide. 

ACTION tried before Ferguson, J., and a jury, a t  Fall  Term, 1908, of 
POLK. 
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  he prisoner was indicted for, and convicted of, the murder in the 
second degree of R. F. W. Alston, and appealed from the judgment of 
the court. 

Assistant Attorney-General Hayden Clement for the &ate. 
Defendant not represented im this court. 

BROWN, J. The prisoner assigns as error the refusal of the 
(558) court to instruct the jury that there is no evidence of murder in 

the first degree. I t  is unnecessary to consider this exception as 
the prisoner was convicted of the lesser offense of murder in the second 
degree. S. v. McCourry, 128 N. C., 599. 

The next four assignments of error relate to the exclusion of certain 
evidence for the purpose of proving that the deceased was a danger- 
ous and violent man. The questions asked for the purpose of eliciting 
such evidence were put to the State's witness, Swann, upon cross-exam- 
ination by prisoner. They were objectionable in form, and should have 
been excluded for that reason, but had they been unobjectionable in 
that respect they were then incompetent. When these questions were 
asked the witness the prisoner had not testified. The only testimony 
that had been introduced was the testimony of the two State's eye-wit- 
nesses to the homicide; therefore the court properly excluded the ques- 
tions .and answers, for the reason that the killing was not circumstantial 
and there was no element of self-defense, as testified to by the State's 
witnesses. 8. v. Turpin,  77 N. C., 473; rS. v. Banner, awte, 519. 

At the time such evidence was sought to be introduced by the prisoner, 
nothing had been offered tending to show a killing in self-defense, nor 
were the manner and circumstances of the killing in doubt. 

I t  is doubtful, to say the least, if the prisoner's own evidence, if taken 
to be true, makes out a case of self-defense, but certainly, at  the time 
he sought to prove the character of the deceased, there was nothing in 
evidence upon which such defense could be predicated., 

~ s s i ~ n m i n t s  6, 7, 8 and 9 relate to exceptions of a similar character. 
On cross-examination the solicitor asked the witness. W. C. Robinson. 

'who was a character witness for the prisoner, the following ques- 
(559) tion: "Didn't you state in the offer of reward for the prisoner 

that he was a dangerous and violent man?" This question and 
answer were competent in this connection, inasmuch as they tend to 
contradict the evidence of the witness. The prisoner, by introducing 
witness Robinson, a character witness, had put his character in evi- 
dence, and it was therefore proper to impeach the witness's testimony of 
the prisoner's character. This could be done either by showing con- 
tradictory statements that the witness had made, or by showing the 
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circulation of circulars sent out by the witness describing prisoner as a 
dangerous and violent man, and also by asking the witness concerning 
a letter he had written one Holmes, describing the prisoner as such. 

Upon a careful review of the record we find 
No error. 

Cited: S. v. Robertson, 166 N. C., 361. 

STATE v. HENRY BRANNER AND MERRITT BECK. 

(Filed 22 December, 1908.) 

1. Pleas-Retraction-Discretion of Court. 
Whether a prisoner may retract a plea of guilty and enter a plea of not 

guilty, or vice versa, is a matter for the sound legal discretion of the 
trial court. 

2. Same. 
The trial judge can, in his sound discretion, set aside a plea of guilty 

when, in his judgment, or for other good rpson, it appears to have been 
improvidently entered; but he thereafter has no power to enter a yerdict 
of not guilty and discharge the prisoner. 

3. Plea-Confession-Indictment-Variance. 
Upon a plea of guilty to an indictment the guilt of the prisoner is 

thereby established, and the plea eliminates all questions of variance be- 
tween the offense charged and the proof. 

4. Religious Meetings-Disturbance-Indictable Offense-Sunday School. 
A person who willfully disturbs an assembled Sunday School held in a 

place for the purpose, is indictable both at common law and under Revisal, 
sees. 3704 and 3706. 

5. Appeal and Error-Indictment-Judgment, Erroneously Entered-New 
Trial-Solicitor's Discretion. 

Should a new trial be awarded upon appeal by the State from a judg- 
ment of not guilty, erroneously entered by the trial judge, because the 
evidence did not correspond with the indictment, the question of adding 
another count to the bill, or sending in a new bill, is one for the solicitor 
alone. 

6. Appeal and Error--Criminal Offense-Erroneous Judgment-Prisoner . . 
Discharged. 

The State has no right of appeal from the action of the trial judge in 
striking out a plea of guilty and entering erroneously a plea of not guilty 
and discharging prisoner, upon a trial for an indictable offense, as no 
jurisdiction thereof is given the Supreme Court by the statute. Revisal,, 
sec. 3276. 

AOTION tried before Peebles, J., at  July  Term, 1908, of SWAIN. (560) 
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Hayden  Clement and J .  W.  Bailey for Btate. 
Shepherd & Shepherd for defendant. 

WALKER, J. The defendants were indicted in two counts, first, for 
willfully interrupting and. disturbing a meeting of people held for the  
purpose of public worship in "Bradley's Chapel Church," and, second, 
for being intoxicated and conducting themselves in a rude and disorder- 
ly manner at  Bradley's Chapel, i t  being a place where people are accus- 
tomed to assemble for the purpose of divine worship and while they were 
so assembled for such purpose. The bill sufficiently charges the com- 
mission of a criminal offense. The defendants entered a plea of guilty. 
The case then states that the court heard the evidence, and i t  appearing 
that the disturbance occurred on a certain day a t  a Sunday School held 
at  Bradley's Chapel, which was used for preaching, but there was no  

preaching on that day, and the court being of the opinion that 
(561) there was a fatal variance between the allegations and the proof, 

ordered the plea of "guilty" to be stricken out and a verdict of 
"not guilty" to be entered, which was accordingly done, and the defend- 
ant discharged. The State excepted and appealed. 

A confession of the deferqlant may be either express or implied. A n  
express confession is where he pleads guilty and thus directly, and in  
the face of the court, admits the truth of the accusation. This is called 
a plea of guilty and is equivalent to a conviction. 1 Chitty's Cr. Law, 
429. The court then has nothing to do but to award judgment as upon 
a verdict of guilty (4 Bl., 329), but, of course, may hear evidence for the  
purpose of enabling it to determine the measure of punishment. Clark 
Cr. Procedure, p. 372. I n  Green v. Corn., 12 Allen (Mass.), 172, the 
Court said, when referring to the subject: "If a jury would be warranted 
in  finding a person guilty of a particular offense charged in an indict- 
ment, the party accused may confess such offense by a plea of guilty; 
in other words, a plea of guilty may be supported whenever a verdict of 
a jury finding a party guilty of a crime would be held valid. A con- 
viction of crime may be had in two ways; either by the verdict of a 
jury, or by the confession of the offense by the party charged by a plea 
of guilty, 'which is the highest conviction.' The effect of a confession 
is to supply the want of evidence. When, therefore, a party pleads 
guilty to an indictment, he confesses and convicts himself of all that is 
duly charged against him in  that indictment," citing 2 Hawkins P. C., 
ch. 31; ch. 433, see. 120; 4 Blk. Com., 362. The defendant will gener- 
ally, but not necessarily, be allowed to retract his plea of guilty and 
plead not guilty. A defendant may also withdraw his plea of not guilty, 
even after i t  is recorded, and plead guilty. The motion to retract in. 
either case is addressed to the sound discretion of the court and a re- 
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traction is not a matter of right. Clark Cr. Proc., p. 373; 
M a s t r o d o  v. State, 60 Miss., 86. A plea of guilty is not only (562) 
an admission of guilt, but is a formal confession of guilt before 
the court in which the defendant is arraigned. I t  is, in this respect, 
altogether different from a full and voluntary confession, formally made 
before a magistrate or to some other person. The latter is merely evi- 
dence of guiIt. Clark Cr. Proc., supra. When the plea of guilty is 
formally entered to an indictment, no evidence of guilt is required in 
order to proceed to judgment, for the defendant has himself supplied the 
necessary proof. He has convicted himself. The judge could, there- 
fore, have entered judgment upon the plea in this case, in like manner 
as he could have done if there had been a formal verdict of guilty re- 
turned by a jury upon evidence. While this is true, the court had the 
power to set aside the plea of guilty if it was entered unadvisedly or 
improvidently, or for any other good reason, but i t  could not, after strik- 
ing out the plea, enter a verdict of not guilty or discharge the defend- 
ant, and in doing so, the court committed an error. 8. v. Curt+, 28 
N.  C., 247. When the plea of guilty was stricken out, a new trial 
should have been awarded, and the defendant held to plead to the in- 
dictment again. I n  X. v. Curtis, supra, i t  is said: "Even if the verdict 
of 'guilty' had been expressed ta be 'subject to the opinion of the court' 
upon a point of law reserved, the court would only have had the power, 
if the opinion on that point was for the defendant, to set aside the ver- . 
dict. There would be no authority to go another step, and change the 
verdict from one that the defendant was guilty, into one that he was 
not guilty. That can only be done when the verdict is in that respect 
special, that is, when in a certain event the defendant is found guilty by 
the jury, and it is added, 'otherwise not guilty,' or the like. But here, 
in the record, the verdict is in no degree conditional or dependent, but 
is a general and absolute verdict of guilty, and the court has no power to 
do more than either to proceed to sentence on it, or set it aside 
and award a venire de novo, or grant a new trial. The case (563) 
now stands as if no trial had ever been had. The judgment must 
therefore be reserved and the case tried again." 

Our case is stronger than this one, for here no jury had been impan- 
eled, and the verdict of not guilty was not in any sense the verdict of a 
jury, but the verdict of the judge, which is a legal anomaly. I t  is 
hell to add that a judge cannot compel a defendant against his will to 
plead not guilty and submit to a trial, for undoubtedly a prisoner of 
competent understanding, duly enlightened, has the right to plead guilty ' 

instead of denying the charge, yet, in proportion to the gravity of the 
offense, the court should exercise caution in receiving this plea and 
should see that he is properly advised as to the nature of his act and its 
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consequences. This is a matter which is left to the good judgment and 
discretion of the court, which should be exercised so as to protect a de- 
fendant from an improvident plea and to prevent injustice. 1 Bishop 
New Cr. Procedure, see. 795. 

We have regarded the order of the court, by which the plea of guilty 
was stricken out, as made at the defendant's request, or at least with 
his consent, as he accepted the benefit of what was done. The indict- 
ment alleges a criminal offense, and as the judge has stricken out the 
plea of guilty and had no power to enter a verdict of not guilty, the 
case would stand as if there had been n6 plea, provided the invalidity 
of the court's action is shown in the proper way. We will not suggest 
the procedure, as that matter is not now before us. 

The doctrine of variance did not apply to this case, as i t  relates only 
to evidence introduced to establish guilt, but not to any received after 
conviction, whether by verdict of a jury- or confession of guilt in  open 
court. The guilt is then legally ascertained and no further evidence 
of i t  is required. S. v. Moore, 120 N. C., 565. 

We think that a person who willfully disturbs a Sunday School 
(564) was indictable at common law, and our statutes are amply suffi- 

cient to cover such a case. 2 McLain Cr. Law, 1022; S .  v. Jas- 
per, supra; 2 Wharton Cr. Law (9 Ed.), see. 1556a and notes. Revisal, 
see. 3704 and 3706; Martin v .  State, 6 Baxter, 234. The solicitor can 

, send a new bill and add another count if he finds that the evidence may 
not correspond with the allegations of the present indictment. This is 
a matter for his consideration alone. 

The real difficulty presented in the case here is whether the State had 
the right to appeal. We think not. The statute now regulates this 
matter and it provides: "An appeal to the Supreme Court may be taken 
by the State in the following cases and no other. Where judgment has 
been given for the defendant: 1. Upon a special verdict. 2. Upon a 
demurrer. 3. Upon a motion to quash. 4. Upon arrest of judgment." 
Revisal see. 3276. 8. v. Savery, 126 N. C., 1083. While, therefore, 
error appears in the proceedings below, we cannot reverse the action of 
the court, as we have no jurisdiction, by reason of the statute, to do so, 
but we have considered the merits of the case to some extent, as they 
were fully discussed before us and we were asked to do so. 

Appeal dismissed. 

Cited: S. v. Cloninger, post, 572. 
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STATE v. JOHN THOMAS. 

(Filed 22 December, 1908.) 

Fences-Barbed Wire-Statutes, Interpretation of-Spirit and Mischief. 
A board fence with strands of barbed wire on the top, built within ten 

yards of a public road or highway, in a county to which Revisal, see. 
3769, applies, comes within the mischief at which the statute is directed, 
and the person erecting or maintaining it is guilty of a misdemeanor. 

ACTION tried before Peebles, J., and a jury, at July Term, (565) 
1908, of SWAIN. 

Defendant was charged with willfully and unlawfully building and , 
maintaining a barbed wire fence along a public road and within ten 
yards thereof, without putting a railing or plank on top of said fence, 
not less than three inches wide, in violation of the statute. The jury 
found the following special verdict : 

"We find that, at the commencement of this action, there was a cer- 
tain public road running from the town of Bryson City along the lands 
of the defendant. We further find that the defendant, John Thomas, at  
the date of the commencement of this action, maintained a certain 
fence composed of three planks and two barbed wires, within ten yards 
of said public road. We find that said fence was constructed in  the 
following manner: The three planks were placed at the bottom of the 
fence, one above another, to a height of from three to three and 
one-half feet above the ground, and that above said planks were 
stretched two strands of barbed wire; that there were no planks placed 
above said wires. 

"If upon the above special verdict the court is of the opinion that the 
defendant is guilty, then we find him guilty; but if the court is of the 
opinion, upon the said special verdict, that the defendant is not guilty, 
then we find him not guilty." 

His Honor being of the opinion that defendant was not guilty, ( 5 6 6 )  
directed a verdict accordingly. The Solicitor for the State 
appealed. 

Assistartt Attorrtey-General Haydert Clement f o r  State. 
Xo counsel contra. 

CONNOR, J. Section 3769, Revisal, is in the following words : '(If any 
person shall erect or maintain a barbed-wire fence along any public 
road or highway, and within ten yards thereof, without putting a 
railing or plank on top of said fence not less than three inches in 
width, he shall be guilty of a misdemeanor and fined or imprisoned at 
the discretion of the court. This section shall apply to the counties of 
Rowan, Swain, Haywood," etc. 
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The purpose of the Legislature in  enacting the statute, and the danger 
to persons and animals passing along the pubfie highway are manifest. 
The fence, described in  the special verdict, comes clearly within the 
mischief a t  which the statute is directed. To hold that the entire fence, 
except the pasts which support the wire, must be made of barbed-wire, 
would render the statute of but little value. We know from common 
observation that such fences usually have one or more boards, or planks, 
at  the bottom, or next to the ground. The purpose of the Legislature 
was to protect travelers and stock from danger of coming in  contact 
with the top wire, hence the necessity of a plank, or railing, on top 
as the statute requires. Giving effect to the language of the act, with 
a view of effectuating the intent of the Legislature and affording pro- 
tection against the mischief aimed at, we think that; upon the special 
verdict, the defendant was guilty of violating the statute. This will be 
certified to the end that further proceedings may be had in accordance 
with the law. 

Reversed. 

STATE v. WILL CLONINGER, JOHN CLONINGER AND C. W. COSTNER. 

(Filed 22 December, 1908.) 

1. Appeal and Error-Instructions-Stating Contentions. 
An exception that the trial judge narrated facts not found in the evi- 

dence is untenable, when it appears that he was stating the contention of 
a party to the suit supported by the evidence. 

2. Murder-Character Witness-Instructions-Weight of Evidence. 
Upon a trial for a felony, the judge charged the jury: "You should 

likewise consider the evidence as to the character of the (defendant's) 
witnesses, whether that evidence was elicited from the witnesses them- 
selves, on cross-examination, or otherwise, or whether it was told by 
witnesses who were called to testify as to the character of the other 
witnesses" : Held,  no error, when, immediately following he instructed 
the jury, in effect, that such evidence only went to the weight and credi- 
bility of the testimony in each instance. 

3. Same-Defendant a Witness. 
When a defendant on trial for a felony goes upon the stand in his own 

behalf without offering evidence as to his own character, the credibility 
of his testimony is in question, and the State may introduce evidence 
tending to show his bad character when it is confined to the purpose of 
contradiction, or of impeaching his evidence. 

4. Murder-Defendant a Witness-Character-Substantive Evidence. 
Evidence as to the character of defendant on trial for murder is sub- 

stantive, when he goes upon the witness stand and introduces evidence 
of his good moral character. 
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5. Character Witnesses-Defendant a Witness-Examination. 
For the sole purpose of contradicting his testimony, it is competent for 

the State to cross-examine a defendant, a witness in his own behalf, on 
trial for murder, when he has introduced no evidence as to his character; 
and the cross-examination is not restricted to matters brought out on the 
direct examination. Revisal, see. 1634. 

6. Murder-Insanity-Presumption-Burden of Proof. 
The presumption is that a prisoner on trial for murder was sane at 

the time of the homicidal act, with the burden on him to prove the con- 
.trary. 

7. Same-Evidence-Instructions. 
Under the "transitory homicidal plea," the prisoner, on trial for murder, 

testified: "I guess I was unconscious . . . I saw (deceased) coming 
towards me . . . He said he was going to kill me, I thought he was. I 
then struck him." This blow was the homicidal act. The following 
instruction was held no error: "If the prisoner was in a state of mind 
at the time of the homicidal act to comprehend his relation to others, or, 
knowing the criminal act, was conscious that he was doing wrong, he was 
responsible; otherwise, he was not." (S. v. Branner, ante, 559, cited and 
approved). 

8. ~urder-  an slaughter-~ider and Abettor-Evidence Sufficient. 

When one of the prisoners was present at the time deceased was killed, 
and, with others, followed deceased, cursing him, and got a baseball bat 
away from him with which another person struck the fatal blow, there 
is abundant evidence to sustain his conviction of manslaughter as an 
aider and abettor. 

ACTION tried before Moore, J., and a jury, at  February Term, (5681 
1908, of GASTON. 

Will Cloninger, John Cloninger, Charles Costner and Tollie Clon- 
inger were indicted for the murder of John Mauney. Tollie Cloninger 
was acquitted. The others were each convicted of manslaughter and 
sentenced respectively, in  the order of their names as above, to three, 
two and one year each on the public roads, and appealed. 

There was evidence that John Mauney was struck in the head with 
a baseball bat in  the hands of Will Cloninger, one of the prisoners, on 
3 August, 1907 ; that the blow caused his death, and that John Cloniu- 
ger and Charles Costner aided and abetted in the killing. 

There had been a ball game near Hardin, and the game was over. 
When Mauney received the fatal blow he had backed off the ball ground 
into a pea field. John Cloninger, Will Cloninger and Charles Costner, 
the prisoners, followed him into a pea field. I n  pursuing him the 
following transpired : John Mauney was backing and waving his bat 
through the ball ground, telling the crowd (the prisoners in  the 
crowd) not to follow him. H e  backed twenty-five steps. Mauney (569) 
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was angry and talking loud, and seemed to be drinking. John 
Cl~ninger was facing Mauney and struck at him with his mandolin, 
and Mauney struck at  John Cloninger with his fist once or twice. The 
Cloninger boys and Costner were in front of Mauney, Mauney backing. 
Mauney started to fall, and Costner jerked the bat out of his hand. 
Mauney got down and John Cloninger and Will Cloninger were on 
him, and Will Mauney pulled them off. Mauney got up, backed into 
Make Poole's arms, and John Cloninger grabbed him, and Will Clon- 
inger hit, him in the head with a bat and knocked him down, and 
John kicked him in the side. I n  backing, Mauney was saying: "Men, 
stand off of me." Will Clonioger, John Cloninger and Charles Costner 
were in front of Mauney (all three related). He backed and they fol- 
lowed him. Costner wrung the bat out of his hand. Charles Rester 
hit Will Cloninger with a baseball bat when they were backing Mauney. 
I t  was a bat that he took from Clifton Knight. John Mauney backed; 
John Cloninger went towards him with mandolin. Costner was told 
not to follow Mauney; he cursed and said: "Let him put down that 
bat." Will and John Cloninger got hold of Mauney, and Costner took 
the bat away. They got Mauney down, and John Cloninger was pulled 
off of him. Mauney backed and John Cloninger followed him; they 
were knocking; Mauney stumbled and fell. Will Cloninger ran up 
and struck him in the head-the fatal blow. John Cloninger kicked 
him several times on the ground. 

1. As to evidence against Will Cloninger: He struck the fatal blow 
with a baseball bat when Mauney was unarmed and down, and being 
held by Make Poole. 

2. As to evidence against John Cloninger: He was knocking Mauney 
in a willing fight, and aided Will Cloninger by holding Mauney, who 

was unarmed, while Will Cloninger knocked him down with a 
(570) baseball bat, and then he kicked Mauney when he was down. 

3. As to the evidence against Charles Costner: Costner fol- 
lowed Mauney with the Cloningers, he (Mauney) saying: "Men, stand 
off of me"; jerked and wrung the bat out of Mauney's hand, and then 
Will Cloninger got the bat from Costner and knocked Mauney down 
with it. Costner cursed Mauney and said: "Let him put down that 
bat," and took the bat from him, when John and Will Cloninger had 
hold of Mauney, and then let Will Cloninger have the bat to hit the 
fatal blow. The character of the defendants was shown to be that of 
desperate, lawless men. 
1. Will Cloninger was drinking the day of the homicide; had been 

indicted three times; twice for fighting with deadly weapons, and once 
for retailing. 
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2. John Cloninger had been indicted several times for fighting, and 
was then under indictment for retailing. 

3. Charles Costner had been indicted fpr fighting with a deadly 
weapon; indicted for retailing and distilling i n  Federal Court. 

Reputation of Charles Costner year or so before homicide, '' bad for 
selling liquor." 

Reputation Will Cloninger, ('regular blind tiger." All the boys were 
dealers in  liquor except Tollie. 

Assistant Attorney-Ger~eral Hayden Clement and Heriot Clarkson for 
State. 

Burwell (e. Cansler and S .  J .  Durham for defendants. 

CLARK, C. J. The prisoner's brief does not rely on the first three 
exceptions. The fourth exception is that his Honor narrated facts qot 
found in the evidence, but an examination of the record shows that 
the court was stating the contentions of the State, and there was evi- 
dence in  their support. 

The prisoner's exceptions 5 and 6 are to the following instruc- (571) 
tion : "You should likewise consider the evidence as to the charac- 
ter of the witnesses, whether that evidence was elicited from the wit- 
nesses themselves on cross-examination or otherwise, or whether i t  was 
told by witnesses who were called to testify as to the character of the 
other witnesses." Read in connection with that part of the charge 
which directly follows it, there was no error: "Evidence as to the 
character of a witness, who is not a defendant, is competent only for 
the purpose of enabling the jury to place the proper estimate upon 
the value of the testimony of the witness whose character is under con- 
sideration. . . . I t  is for the jury to say in  such case whether the 
witness told the truth or not; but it is competent to introduce evidence 
as to the character of a witness in order that the jury may know 'the 
character of a witness whose testimony they are considering, and to 
be thereby aided in determining the weight which is  to be given the 
testimony of such witness." 

The seventh exception is to his Honor's charge, as follows: "Evi- 
dence as to the character of a witness who is likewise a defendant is 
competent for two purposes: (1) to enable the jury to place the proper 
estimate on the testimony of the defendant who is testifying as a wit- 
ness; (2 )  as substantive evidence upon the question of guilt or inno- 
cence." This part  of the charge, when applied to the facts in  the case, 
is correct. Where a defendant goes on a witness stand and testifies, 
he does not thereby put his character in  issue, but only puts his testi- 
mony in  issue, and the State may introduce evidence tending to show 
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the bad character of the witness solely for the purpose of contradicting 
him. This is the rule laid down in 8. v. Traylor, 121 N. C., 674, and S. 
v. Foster, 130 N. C., 676.. But when a defendant introduces evidence 
himself to prove his good character, then that evidence is substantive 

evidence, and may be considered by the jury as such. 
(572) The defendants, Will Cloninger and Charles Costner, put 

their characters in issue by examining witnesses to prove their 
good character. John Cloninger did not do this, nor even did the State 
put on evidence to show his bad character, nor for the purpose of con- 
tradicting his testimony. The State merely cross-examined him, as it 
had a right to do, under Revisal 1634. The accused, by becoming a 
witness in his own behalf, is liable to cross-examination to impair his 
credit, like any other witness, and the cross-examination is not re- 
stricted to matters brought out on the direct examination. The eighth 
exception is a repetition of the fifth and sixth. 

Exceptions 9, 10, 11 and 12 present the "transitory homicidal plea" 
as to Will Cloninger. The presumption is that he was sane. The 
burden was on him to show the contrary. S. v. Potts, 100 N. C., 465. 
Will Cloninger testified: "I guess I was unconscious. . . . I saw 
Mauney coming towards me, he said he was going to kill me, and I 
thought 'he was. I then struck him." His Honor charged: "If the 
person at the time of the homicidal act was in a state of mind to compre- 
hend his relation to others, or, knowing the criminal character of the 
act, was conscious that he was doing wrong, he was responsible; other- 
wise he was not, and such would be your verdict." This charge fol- 
lows S. v. Raywood, 61 N. C., 376, which has been approved since on 
this point. S. v. Potts, 100 N. C., 465; S. v. DavG, 109 N. C., 784; S. 
v. Branner, ante, 559, and in other cases. 

Exceptions 13, 15 and 16. John Cloninger and Charles Costner were 
aiders and abettors. There is abundant evidence to sustain a conviction 

+ where the bystander is a friend of the perpetrator, and knows that his 
presence will be regarded by the perpetrator as an encouragement and 
protection. Presence alone may be regarded as encouraging. 8. v. Jar- 
d l ,  141 N. C., 725. To like effect is S. v. Finley, 118 N.  C., 1161 to 
1176, where the Court sustained a conviction of murder in the second 

degree against the two defendants when i t  appeared that they 
(573) were "deviling" the deceased and teasing him, and that one of 

them struck him and killed him. The court in that case held 
that the other was just as guilty, inasmuch as "deviling" and "teasing" 
was an unlawful act. 

Here the prisoners are more guilty, for they were making an assault 
on the deceased, driving him backwards into a pea field. He repeatedly 
warned them to stand back and they, with oaths, kept pressing on him. 
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Charles Costner not only lent his presence, but was the man that was 
endeavoring to take the bat away from him, cursing and telling deceased 
to give up the bat, and finally jerking the bat out of deceased's hands. 
As soon as he jerked the bat out of deceased's hands, Will Cloninger 
took the bat and hit him. 

Exceptions 14 and 17 have been considered in the other exceptions. 
Exception 18 is abandoned, not being in the brief. 

This was an important trial. I t  was a trial of a crowd of diorderly 
rioters at a baseball game. The painstaking judge, as appears from the 
charge, very jealously guarded the rights of the prisoners, giving them 
many instructions which they asked and some to which they were not 
entitled. They have had every benefit and advantage of a fair trial. 

Indeed, the prisoners have cause to congratulate themselves that they 
were not tried before a sterner judge, for Charles Costner, the mall 
who disarmed deceased at  the time he was in need of a weapon, only 
received a sentence of one year's imprisonment; John Cloninger, the 
man who provoked the difficulty by hitting at deceased with a mandolin, 
the man who held deceased while his brother struck the fatal blow, and 
who kicked the deceased after he had been stricken, only received two 
years imprisonment; Will Cloninger, the prisoner, who entered ths 
difficulty voluntarily and thereupon became the principal actor, and 
who finally struck the fatal blow by leaning over his brother's 
shoulder, hitting deceased, an unarmed man, who was then in (574) 
the grip of two other men, in the head with a baseball bat, 
thereby producing death, only received three years imprisonment. 

No error. 

HOKE, J., concurring: I concur in the disposition of this case for the 
reason that the charge of the court below on the testimony as to 
character, where one is both witness and defendant, is to be referred, 
by fair intendment, to those defendants who had introduced evidence as 
to their character, and should therefore not be construed as applying 
to the case of John Cloninger at all; certainly there is such doubt about 
i t  that the question should be resolved in favor of the validity of the 
trial. The verdict of guilty has been rendered by an intelligent jury 
under the supervision of a learned, just and impartial judge, and should 
not be disturbed unless error is clearly shown. 

CONNOR, J., dissenting: I f  I understood the testimony in this appeal, 
as stated in the opinion of the court, I would concur in the conclusion 
of the majority. While usually a dissent is based upon a difference 
of opinion as to the law, upon the facts stated in the opinion, I could 
not justify my views in this case .without setting out from the record a 
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portion of the testimony. The homicide for which the defendants are 
convicted occurred in an affray at a game of baseball, and but few of 
the essential elements of the transaction are stated in the same way by 
any two witnesses. A11 concur, however, in the statement that the diffi- 
culty was begun by the deceased. The first witness for the State says: 
"When Will Cloninger struck Mauney, he was standing still and nobody 
had hold of him." Another State's witness, Garrison, said: '(John 
Cloninger did not start at John Mauney with the mandolin, nor did 
John Mauney strike at John Cloninger with his fist." The only testi- 

mony which has the slightest semblance of John Cloninger's 
( 5 7 5 )  holding Mauney, was that of Grady, who said: ('John Cloninger 

grabbed Mauney and Will Cloninger struck over John Clonin- 
ger9s shoulder." There was much conflicting evidence in other respects, 
but-none, except that quoted, tending to sustain the statement that John 
Cloninger held Mauney when he was struck. All of the evidence shows 
that Will Cloninger had been dealt a deadly blow immediately before 
he struck-that blood was streaming down his face. There was evi- 
dence that he was not conscious at  the moment he struck. Tollie was 
indicted with the other defendants, and acquitted by the jury, evidently 
because they believed his testimony. He gave the following account 
of the entire transaction: "John Mauney came through the crowd 
cursing and waving a bat backwards and forwards ; the crowd was mak- 
ing a path in front of him. I told Charles Costner, there goes John 
Mauney with a bat; Charlie said: 'I am a friend of his and I believe 
I can get him to put i t  down.' Charlie walked up to him and told him 
to put down the bat. Mauney told him not to come on or he would 
kill him. I told him not to hit Charlie; he then struck at me, and 
Charles Costner knocked the lick off. Mauney looked like he was 
going to hit Charlie, and Will Cloninger walked in and told him not to 
do that. Mauney then cursed Will Cloninger and hit him. Will fell 
to the ground on his hands and knees ; John Mauney started to hit Will 
again, and John Cloninger ran and grabbed him and they went to 
the ground; they stayed on the ground about one-half a minute, and it 
looked like the three rose about the same time. John Mauney then 
knocked John Cloninger back in the direction of Will Cloninger ; and 
when he knocked John off I understood him to say as he went on towards 
Will Cloninger : (Damn you, I will kill YOU.' He was near to Will, and 
Will raised up the bat and struck him. I then helped Will in the 
buggy, after I had stood there a little bit. Will was bleeding all down 

over his shirt and face. I have known John Mauney for ten 
( 5 7 6 )  years; his general reputation as a dangerous and violent man, 

when drinking, was bad. When John Cloninger and John 
Mauney went down to the ground, John Mauney had the bat; he 
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dropped the bat and John Cloninger picked i t  up. I had not seen 
John Cloninger that day until he grabbed M;luney. John Cloninger 
had no weapon and did not say a word. John Cloninger did not kick 
Mauney when he (Mauney] was on the ground after Will Cloninger 
had struck him." 8 

John Cloninger testified: ('The first time that I saw my brother, 
Will Cloninger, that day since the morning, was when he was knocked 
down by John Mauney. I had been up a t  the ball ground about ten 
minutes when Will was knocked down by Mauney; I saw John when 
h e  knocked Will down, he started to hit Will again, when I ran in and 
grabbed him, we went down on the ground together; we came back up 
and he was knocking me off from him. I saw Will Cloninger standing 
.on the right-hand side of John Mauney. Will then hit him with the 
bat. I did not kick John Mauney after he was struck by Will. My 
purpose in  running into John Mauney was to prevent him from hitting 
Will  again. John Mauney and I had been good friends. I did not have 
any conversation with Charles Costner, Will Cloninger or Tollie Clon- 
inger. I have been indicted several times for fighting; I have also 
been indicted for selling liquor, but never tried; I have been up for 
being drunk before the mayor of Bessemer. I did not see Charles 
Costner when this trouble took place. I walked up close to Tollie 
Cloninger." 

No witness testified as to John Cloninger7s general character. The only 
testimony in  regard to him in  that respect came from his cross-examina- 
tion. I do not quote the testimony for the purpose of criticizing the 
verdict of the jury, or the judgment of his Honor, but to show that the 
case was one in  which any error in  the charge of the court may well 
have controlled the verdict. I t  was upon the evidence, a strongly 
contested case, and the jury must have found i t  difficult to re- (577) 
concile much of the testimony with the guilt of John Cloninger. 
I t  was one of those doubtful cases in which evidence of character and the 
manner in  which, i t  was submitted to the jury was of much weight. 
His  Honor's entire charge on the question of character is in  the fol- 
lowing words: "You should likewise consider the evidence as to th.: 
character of the witnesses; whether that evidence was elicited from the 
witnesses themselves on cross-examination, or otherwise; or whether it 
was told by witnesses who were called to testify as to the character of 
other witnesses. Evidence as to the character of a vitness, who is not 
a defendant, is competent only for the purpose of enabling the jury 
to place the proper estimate upon the value of the testimony of tlie 
witness whose character is under consideration. That is, a man of 
bad character may tell the truth and a man of good character may 
no t  tell the truth. I t  is for the jury to say, i n  each case, whether.the 
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witness had told the truth or not; but i t  is competent to introduce evi- 
dence as to the character of a witness whose testimony they are consider- 
ing, and to be aided in determining the weight which is to be given 
the testimony of such witness. Evidence as to the character of a 
*itness, who is likewise a defendant, is competent for two purposes: 
First, to enable the jury to place a proper estimate upon the value of the 
testimony of the defendant who is testifying as a witness; second, as 
substantive evidence upon the question of guilt or innocence. I t  is com- 
petent for one who is charged with a crime to show that his character 
Is good, if he can do so, whether he goes upon the stand as a witness or 
not; and i t  is the duty of the jury to consider evidence as to the 
character of the defendant as substantive evidence upon th'e mairi 
question of guilt or innocence." 

I t  is evident that his Honor intended, as he clearly did, to call the 
attention of the jury to the different aspects in which the testimony in 

regard to the character of witnesses and that of the defend- 
(578) ants should be considered by them. I n  this he was correct; but 

he, inadvertently, as I think, fell into error in saying to the 
jury that they should consider evidence of character whether elicited 
from the witnesses themselves on cross-examination, or otherwise- 
and applying this rule to the defendant, John Cloninger, as "substan- 
tive evidence upon the question of guilt or innocence." This court, 
without dissent, held in S. v. Traylor, 121 N.  C., 674: "When in the 
trial of a criminal action, the defendant testifies in his own behalf and 
introduces no evidence as to his general character, but the State intro- 
duces evidence to show that such character is bad, such evidence by the 
State can be considered only as affecting the credibility of the witness, 
and not as a circumstance in determining the question of his guilt or 
innocence." This was the sole point presented and decided; a new trial 
was granted because his Honor refused to tell the jury that evidence 
of the defendant's character "could not be allowed to affect the question 
of his guilt or innocence, but only his credibility as a witness." Instead 
of giving this instruction, his Honor told the jury that the evidence 
offered by the State of defendant's bad character could properly be con- 
sidered by them in determining the question of the guilt, or innocence, 
of the defendant. This was assigned for error, and this court unani- - 
mously held the assignment good. I n  that case defendant was charged 
with forgery and the evidence of his bad character, under our decisions, 
included his moral character, and is not confined to his character for  
truth. S. v. Efler, 85 N. C., 585; S. v. Boswell, 13 N.  C., 209. The 
ruling of his Honor, in that case, had very much more, in reason, to 
support i t  than here. I t  may well have been argued that the. jury 
should more readily conclude that a man of bad moral character would 
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commit forgery than one of good moral character, but here, even if 
there had been such evidence, i t  by no means follows that a man charged 
with manslaughter, a crime the essential elements of which exclude 
premeditation or malice, should be convicted because he was 
once indicted for selling liquor but never tried, and several (579) 
times for fighting, or that such facts should be cast into the 
scale against him. 8. v. Traylor has been cited and considered as the 
controlling authority upon this question. I n  8. v. Foster, 130 N. C., 
666, cited in the opinion, this court, without any exception, having 
been made ex mero motu, said that to permit a witness called to prove 
the bad character of the prisoner charged with murder to say "that he 
had the reputation of being 'a little fussy,' " was error, the court saying: 
"As the prisoner had gone on the witness stand in his own behalf, it 
was competent to prove his general character for truth. But the witness 
testified that he had the reputation of being a little 'fussy.' This evi- 
dence was incompetent as the prisoner had not put his character in 
evidence," citing S. v. Traylor. The law is clearly so stated in Marcom 
v. Adams, 122 N. C., 222. There is not a case cited or to be found in 
our reports and, I doubt not, in any other court, in  which the contrary 
is held. No one suggests that John Cloninger struck the blow. There 
is evidence that he was aiding and abetting, and that he kicked Mauney 
after he was down, but there is also equally as strong evidence that he 
did neither. Of course, this presented a question for the jury, but they 
should not have been practically told that they could consider the facts 
brought out on his cross-examination, having no connection with or 
relation to this transaction, as substantive evidence of his guilt, unless 
we are to overrule S. v. Traylor. Certainly, the charge finds no support 
there, although cited to support the conclusion. I submit that the evi- 
dence does not sustain the statement made in the brief of the Attorney- 
General, copied in the opinion, that John Cloninger "was knocking 
Mauney in a willing fight, and aided Will Cloninger by holding 
Mauney, who was unarmed, while Will Cloninger knocked him down 
with a baseball bat, and then he kicked Mauney when he was down." 
A perusal of the evidence, I submit, fails to sustain such a conclusion. 
John Cloninger may be guilty, but he certainly did not do 
these things, or, at least, the evidence falls far short of showing it. (580) 
The other defendants introduced evidence of their good character 
and, upon the cross-examination of such witnesses, they said that several 
of the defendants had been indicted for selling liquor and fighting. 
Whatever may be said of the charge as to these defendants, i t  was 
manifestly error as to John Cloninger. There were a number of other 
exceptions taken on the trial, some of which I think have merit. I do 
not care to discuss them. 
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The error, as I view it, as to John, is so manifest and so prejudicial 
that I have deemed i t  my duty to say this much. No one can read the 
entire evidence without being impressed with the fact that a lot of men, 
employed in  harmless sport, were drawn into a fight by the unwarranted 
interference of the deceased. One witness says: "I saw John Mauney 
walking through the crowd waving his hat;  he looked like he was mad. 
His  general reputation as a violent, dangerous man when drinking, was 
bad." Another witness says : "Mauney came through the crowd, cursing 
and saying 'stand off me.' He  looked as if he had been drinking. I 
looked around, and when I looked back, I saw five or six men go 
down." Et ta  Gray, a State's witness, says: "I saw blood on Will 
Cloninger's hands when he hit  John Mauney. I didn't see any diffi- 
culty between John Mauney and John Cloninger. Nobody was hold- 
ing Mauney when he turn hit." Hovis, for the State, says: "No 
one was holding Mauney when he was struck." The evidence on 
this p i n t  was contradictory. I am sure that the learned, just and 
conscientious judge who, while engaged in  the discharge of his duty 
has passed away, inadvertently fell into what I submit was an  error. 
I am equally sure that, if living, no one would be mori! desirous 
that the error should be corrected. H e  was an able, learned judge and 
a just man. I have known none more so. 

WALKER, J., concurs i n  dissenting opinion of Connor, J. 

Cited: S. v. Rnotts, 168 N.  C., 190; S. v. Morse, 171 N. C., 778. 

(581) 
0 .  M. BkITT v. CAROLINA & NORTHERN RAILROAD COMPANY. 

A petition to rehear can be withdrawn. 

PER CURIAM. The defendant comes into court and declares that 
since the petition to rehear was docketed, the cause of action has been 
settled and discharged, and asks leave to withdraw the petition to 
rehear. 

Thereupon it is ordered that the petition to rehear be dismissed 
without prejudice. 
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STATE v. THOMAS MOSES, APPELLANT. 

Where a prisoner escapes pending his appeal the appeal will be dis- 
missed. 

PER CURIAM : I t  appearing that defendant has broken jail and is still 
at large, the appeal is dismissed. State v. Jacobs, 107 N. C., 772; State 
v. Eeebler, 145 N. C., 560. 

Cited: 8. v. DeVame, 166 N. C., 283. 

S. R. FOWLE & SON Y. ALEX MITCHELL ET a ~ .  

On appeal from a restraining order no case on appeal is necessary. 

PER CURIAM. Motion to docket and dismiss under Rule 17. Judg- 
ment was rendered 31 July, 1908, continuing a restraining order as 
a n  injunction to the hearing. Notice of appeal was served 6 August. 
N o  case on appeal is necessary. No  transcript has been docketed. 

Motion allowed. 
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J U D G E  ARCHIBALD D. MURPHEY 
BY 

HON. JOHN W. GRAHAM 

27 OCTOBER, 1908 

(582) May it please your Holzors: When the General Assembly of 
1818 established the Supreme Court on its present basis, it also 

provided by a supplemental act that, if a judge of the Supreme Court 
should be incompetent to decide a case on account of personal interest in 
the event, or some other sufficient reason, the Governor was authorized 
to give a special appointment to a judge of the Superior Court, re- 
quiring him to sit with the other judges of the Supreme Court to hear 
and determine all such cases. Under this law Governor John Branch 
appointed Hon. Archibald D. Murphey, then judge of the Superior 
Court to act at May and November Terms, 1819, and June Term, 1820, 
in place of Judge Leonard Henderson, who had been counsel in im- 
portant cases then before the Court. I t  has been deemed proper that a 
portrait of this distinguished judge should take its place among those 
yi th whom he served, and that, on the occasion of its presentation, some 
outline of his character and public services should be given. At the 
request of those of his descendants and relatives who have complied 

with the desire of your honorable body to have his features 
(583) speak from the walls of this room, adorned by so many of our 

illustrious dead, I undertake this duty, a s  a friendship extended 
through more than three generations would not permit me to decline, 
and I recognize'that i t  is peculiarly appropriate that a resident of the 
county of Orange should present a tribute to the memory of one who 
in life served her well, added lustre to her fame, and now sleeps in 
her soil. 

Archibald DeBow Murphey was born in 1777 in the county of Cas- 
well, about two miles from the Red House and beven miles from Milton. 
Here was the residence of his father, Col. Archibald Murphey, who 
came from Pennsylvania in 1769, being a son of Alexander Murphey, 
of Yo2k County, who,- or whose ancestors, had come from Ireland. 
Colonel Murphey was the clerk of the court, and, upon the invasion 
of the British Army, closed his office, raised a company, and joined the 
forces under General Greene. The mother of Judge Murphey was, 
prior to her marriage, Jane DeBow, a daughter of Solomon DeBow, of 
the Red House, in Caswell County, who had also come from Pennsyl- 
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vania in 1750, and his ancestors from Heidelberg or Holland. Of his 
early education Judge Murphey in his oration at  Chapel Hill in 1827 
gave this account: "The usefulness of Mr. Caldwell to the literature 
of North Carolina will never be sufficiently appreciated, but the oppor- 
tunity of instruction in his school was very limited. There was no 
library attached to it;  his students were supplied with a few of the 
Greek and Latin classics, Euclid's Elements of Mathematics and Mar- 
tin's Natural Philosophy. Moral Philosophy was taught from a sylla- 
bus of Iectures delivered by Dr. Witherspoon at Princeton College. The 
students had no books on history or miscellaneons literature. There 
were indeed very few in the State, except in the libraries of lawyers, 
who lived in the commercial towns. I well remember that, after com- 
pleting my course under Dr. Caldwell, I spent nearly two years without 
finding any books to read except some old works on theological 
subjects. At length I accidentally met with Voltaire's History (584) 
of Charles XII ,  of Sweden, an odd volume of Smollett's Roderick 
Random, and an abridgment of Don Quixote. These books gave me a 
taste for reading which I found no opportunity for gratifying until 
I became a student in this University in 1796." 

Governor Graham, in his address, remarks: 
"When we consider that he afterwards became capable of writing 

like Goldsmith, and with an ease and rapidity that Goldsmith could 
not have equaled, we can but recall these reminiscences of earlier times 
and encourage the 'diligent student by his example. With a mind 
delighted by a consciousness of advancement in knowledge and spirit of 
emulation, he profited greatly by three years study in the University, 
and graduated with the highest distinction in 1799. Such was the repu- 
tation acquired by him in this period that he was at once appointed 
professor of ancient languages in his alma m t e r ,  a situation in which 
he continued the three succeeding years, and in which he matured that 
scholarship and taste for liberal studies, which so much distinguished him 
among his professional brethren and the educated gentlemen of the 
State." 

On the 5th of November, 1801, he married Jane Armistead Scott, 
a daughter of John Scott, and a sister of Mrs. William Kirkland, whose 
daughter became the wife of Chief Justice Ruffin. He began the practice 
of law in 1802, his professional studies having been directed by William 
Duffy, Esq., an eminent lawyer then residing at  Hillsboro, and probably 
Judge Murphey first settled there, though in a short time he acquired 
the property known as "The Hermitage" near the confluence of the 
Haw River and Alamance Creek, and was gradually adding to the num- 
ber of acres; and his love of country life is shown in one of his letters: 
"1 delight at this season of the year to ramble through the fields and 
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meadows which begin to clothe themselves with fresh verdure, to walk 
over the hills and valleys when herbs, shrubs and trees begin 

(585) to blossom. How beautiful must the Hermitage soon appear and 
how much more happy must one live in  such retirement, in con- 

versing with nature's works, than those who spend their days in the 
hurry and bustle of the world; who must pass to their graves strangers 
to that tranquility and serenity of mind which few enjoy, except those 
who have a taste for the beauties of nature. With that pleasure shall 
I return to these delightful scenes from the wearisome avocations of 
~rofessional life.'' 

The competitors he met at  the bar a t  one time or another were 
strong men, for besides Archibald Henderson, Seawell, Yancey and 
Morehead of other counties, Cameron, Norwood, Nash, Ruffin and 
Mangum were residents of Orange, and Hawks and Badger for several 
years. To show the position he early attained i t  is only necessary 
to mention that Chief Justice Ruffin, after two years (1806-1807) of 
study i n  the law office of David Robertson in  Petersbug, Va., pursued 
his further studies under the direction of Hon. A. D. Murphey until 
his admission to the bar in  1808. Of the methods adol~ted bv him in  

Y 

his practice, Governor Graham gives this account: '(Both his examina- - 
tion of witnesses and arguments of causes before juries on the circuit 
could not be excelled in  skillfulness. H e  had a Quaker-like plainness of 
aspect, a scrupulous cleanness and neatness in  an  equally plain attire, 
an  habitual politeness and a subdued simplicity of manner, which at  
once won his way to the hearts of the iuries; while no Greek dialectician 
had a more ready and refined ingenuity, or was more fertile in  every re- 
source of forensic gladiatorship. His manner of speaking was never 
declamatory, or in any sense boisterous, but i n  the style of earnest and 
emphatic conversation, so simple and apparently undesigning, that he 
seemed to the jury to be but interpreting their own thoughts rather than 
enunciating his own, yet with a correctness and elegance of diction 
which no severity of criticism could improve. A pattern of politeness 
in  all his intercourse, public and private, he could torture an unwilling 

witness into a full exposure of his falsehood and often had him 
(586) impaled before he was aware of his design; no advocate had at  

his command more effective raillery, wit and ridicule to mingle 
with his arguments." 

I n  1812 Mr. Murphey was elected Senator from the county of 
Orange (which then embraced the present county, and also Alamance 
and the larger part of Durham County), and was continued through 
the succeeding years until, and embracing 1818. During this time Dun- 
can Cameron was a member of the House for 1812-1813, Frederick 
Nash for the four succeeding years, and Wiley P. Mangum for 1818; 
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and during the years 1813, 1815, and 1816, Thomas Ruffin was elected 
from the Borough of Hillsboro. A county was fortunate that could 
send such a Senator and Representatives, each of them going upon the 
bench of the Superior Court a t  the end of his term, or shortly there- 
after;  Rufin and Nash going eventually to the Supreme Court, and 
each presiding as Chief Justice, and Mangum to the Senate of the 
United States, and presiding officer of that body during the administra- 
tion of Tyler. 

During the career of Judge Murphey as Senator he was one of the 
most popular and influential men in the Legislature, and took a lead- 
ing part in  its deliberations. Both as Senator, and as chairman of 
committee, and afterwards as a member of the Board of Internal 
Improvements, he advocated with great ability, improvement of roads, 
deepening of rivers, inland waterways for the purpose of making 
Beaufort and Wilmington points from which produce of the State 
should be shipped, and import and export trade be built up. I n  that 
day railroads had not been contemplated, and even now some of his 
schemes are still urged upon the general government, particularly those 
for the deepening of some of our rivers and securing the inland water- 
ways through our sounds, and to the harbor of Beaufort. He  was the 
early advocate of a general system of public education and an insti- 
tution for the deaf and dumb, and by his speeches and reports 
aroused enthusiasm throughout the State in  behalf of his pro- (587) 
posed measures, and created a public spirit which bore fruit 
in after years. I n  the Legislature of 1818, while he was not successful 
in  the election of judges for the Supreme Court, both he and Frederick 
Xash were elected judges of the Superior Court, though from the same 
county, and i t  has been remarked of him: "Murphey was not long on 
the Superior Court bench, but while there ranked as high as Ruffin did." 
The Supreme Court under the new organization began in January 
1819, and the report of their decisions for that year, published in 1821, 
is by A. D. Murphey, who seems to have held the position of reporte? 
while judge. He  afterwards published reports of the decisions of the 
Court of Conference from 1804 to 1810, inclusive, and from 1811 to 
1813, inclusive, and of the July Term, 1818. These reports, 1, 2, and 
3 Murphey, are now known as the 5, 6 and 7 N. C. Reports. 

The most important case in the decision of which he took part, was 
a t  June Term, 1820, when, as stated in Griflin v. Graham, 8 N. C. 
Report, page 69: "Hon. A. D. Murphey, Judge of the Superior Court, 
presided in  several causes instead of Judge Henderson, who had been 
concerned in them a t  the bar," and involved a construction of the will 
of Moses Griffin. The trustees and executors were directed to purchase 
two acres in  the town of New Bern, upon which a brick house was to be 
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erected fit for the accommodation of indigent scholars and to be called 
"Griffin's Free School," in which were to be taught as ('many orphan 
children of poor and indigent parents, who in the judgment of my 
trustees are best entitled to the benefit of the donation, as the funds 
are found to be equal to; to clothe and maintain the indigent scholars 
as well as school them; and at  the age of 14, to bind them out to trades 
or suitable occupations." The complainants were the heirs and next of 
kin, who filed a bill against the executors and trustees, praying to have 
the trust expressed in the will declared void, to which a demurrer was 

filed. The cause was ably argued by Gaston in support thereof, 
(588) and Mordecai and Seawell contra. I n  the opinion of Taylor, 

Chief Justice, delivered for himself and Murphey, who sat for 
Judge Henderson, it is said on page 127: "The principal objections to 
the will are that i t  tends to produce perpetuity, and that the object of 
the trusts are vague and indefinite, and that i t  is discretionary with 
the executors whether they will fulfill the trusts or not, there is no one 
to call them to account, and that the property ought to be given to 
the next of kin and the heirs," and on page 130: "But the objects are 
distinct, viz., the education of poor children and binding them as 
apprentices. As all the poor children in that part of the county could 
not receive the benefit of the fund, a discretion was necessarily confided 
to the executors to select such as stood most in need of that aid. With- 
out so much discretion at this, no charitable institution could ever have 
been established; for though i t  might be possible for a testator to 
designate existing objects, how could he point out those to be hereafter 
admitted?'' And on page 131: "A perpetuity which the law would 
decree void must be an estate so settled for private uses, that by the very 
term of its creation there is no potestm alierulndi in the owner. There 
is no such restraint imposed on the executor." And on page 133: 
"Upon the Revolution the political rights and duties of the king 
devolved upon the people of the State in their sovereign capacity. 
They by their representatives had a right to deposit the exercise of this 
power where they pleased, and they have placed i t  in the hands of the 
Court of Equity." And, "Where there is a trust and a trustee with 
some general and specific objects pointed out, or trustees for general .or 
indefinite charities, a court of equity may as a matter of trust take 
cognizance of it in virtue of its ordinary jurisdiction." Judge Hall 
in his dissenting opinion, says: "In the case before us the trustees could 
be converted into a corporation and the property vested in i t  applied 
as the testator has directed. I n  that case there could be no objection 
to it as a perpetuity. Our Court of Equity clothed with all the power 

which the statute of Elizabeth could give can not create a 
(589) corporation.'' This concurrence of Judge Murphey was in a.c- 
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cordance with the report he had made to the General Assembly, 
in 1817, on the subject of education, in which, speaking of the necessity 
of education for poor children, he says: "Such has always been, and 
probably always will be, the allotment of human life that the poor will 
always form a large portion of every community; and i t  is the duty of 
those who manage the affairs of a State to extend relief to this unfortu- - 
nate part of our species in every way in their power. Providence, in 
the impartial distribution of its favors, while i t  has denied to the poor 
many of the comforts of life, has generally bestowed upon them the 
blessing of intelligent children. Poverty is the school of genius; i t  is 
a school in  which the active powers of man are developed and disci- 
plined, and in which that moral courage is acquired which enables them 
to toil with difficulty, privation and want. From this school generally 
come forth those men who act the principal part upon the theatre of 
life; men who impress a character upon the age in which they live. 
But it is a school which if left to itself runs wild; vice, in all its 
depraved forms, grows up in it. The State should take this school under 
her special charge, and, nurturing the genius which there grows in 
rich luxuriance, give it honorable and profitable direction. Poor 
children are the peculiar property of the State, and by proper cultiva- 
tion they will constitute a fund of intellectual and moral worth which 
will greatly subserve the public interest." 

He resigned from the Superior Court at  the end of 1820, and while 
laboring assiduously at the bar, he conceived the purpose of writing 
the history of his native State, and on 20 July, 1821, writes to General 
Joseph Graham: "Your letter to Colonel Connor first suggested to me 
the plan of a work I will execute if I live. I t  is a work on the history, 
soil, climate, legislation, civil institutions, literature, etc., of this State. 
Soon after reading your letter, I turned my attention to the subject in 
the few hours which I could snatch from business, and was sur- 
prised to find what abundant material could with care and dili- (590) 
gence be collected-material which, if well disposed, would fur- 
nish matter for one of the most interesting works that has been pub- 
lished in this country. We want such a work. We neither know our- 
selves, nor are we known to others. Such a work well executed would 
add very much to our standing in the Union, and make our State re- 
spectable in our own eyes. Amidst the cares and anxieties which sur- 
round me, I can not cherish a hope that I could do more than merely 
guide the labors of some man, who would take up the work after me 
and prosecute i t  to perfection." 

The memoranda of General Graham, prepared in accordance with 
the urgent request of Mr. Murphey, have furnished the foundation 
of much that has been written on the events of the Revolutionary War 
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in our own State. Upon the application of Judge Murphey by memo- 
rial, the General Assembly, a t  the session of 1826, granted him au- 
thority to raise by lottery a sufficient sum for the publication of his 
contemplated history, the plan of which he set forth in  detail. Tradi- 
tion says such a scheme built the Masonic Lodge in Hillsboro, but 
i t  was not successful in  publishing the history of North Carolina. 

Among the public employments of Judge Murphey, of which Dr. 
Battle gives a full account, was his mission to the Legislature of 
Tennessee in 1822 in regard to the escheated land warrants, as a repre- 
sentative of the University, he having been selected by the trustees for 
this purpose. I n  the light of the decision in South Dakota v. North 
~aroiind this would now be regarded as a controversy between States, 
and adjudicated before the Supreme Court of the United States, but i n  
those days i t  was deemed best to make an appeal to the Legislature, and 
Judge Murphey asked for and obtained permission to address the 
Ceneral Assembly of Tennessee. A hard compromise was effected, and 
that not complied with, but still something was obtained which in  later 
years amounted to a considerable sum. As his co-worker expressed it, 

"Judge Murphey could tell how much feeling is sacrificed, and 
(591) how much anxiety is suffered by those who are the active agents 

in  procuring any capital measure to be adopted by the Legida- 
ture of Tennessee.') 

I n  his appeal advocating State aid to the University, of which he 
was trustee for thirty years, Judge Murphey would almost be con- 
sidered as describing the conditions which prevail today. "When former 
prejudices have died away, when liberal ideas begin to prevail, when 
the pride of the State is awakened and an honorable ambition is 
cherished for her glory, an appeal is made to the patriotism and the 
generous feeling of the Legislature in favor of an institution, which in 
all civilized nations has been regarded as the nursery of moral greatness 
and the palladium of civil liberty. That people who cultivate the arts 
and sciences with most success acquire a most enviable superiority over 
others. Learned men by their discoveries and their works give a lasting 
splendor to national character; and such is the enthusiasm of man 
that there is not an individual, however humble in life his lot may be, 
who does not feel proud to belong to a country honored with great 
men and magnificent institutions." 

I n  1827 he delivered his celebrated address before the two literary 
societies of the University, of which a contemporary writer of the 
Raleigh Register testifies that "the debility of his body gave an interest 
to his appearance. Unassuming, yet easy and insinuating in  his ad- 
dress, clear and distinct in  his enunciation, perspicuous and elegant 
in his style, he was sustained through a long and eloquent oration by 
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the admiration and applause of a crowded assembly. None of hi9 
audience will soon forget their own emotions, or the glow of sympathy 
imparted to them, by the orator's beautiful remembrance of his friend 
and patron, William Duffy.') I will only quote its conclusion: "Re- 
member, my young friends, that most of the men who thus far have 
shed lustre upon our country, had not one-half the opportunities of an 
educatioll which you have enjoyed. They had to rely upon their 
industry and genius. Genius delights to toil with difficulties; 
they discipline its powers and animate its courage; it contemns (592) 
the honors which can be obtained without labor, and prizes only 
those which are purchased by noble exertion. Wish not, therefore, 
for a life of ease; but go forth with stout hearts and determined reso- 
lution. As yet you little know what labor and perseverance can effect, 
nor the exalted pleasures which honorable exertion gives to an ingenu- 
ous mind. May God take charge of you; lead you in the ways of uprighr- 
ness and honor; make you all useful men and ornaments to your 
country." 

A touching picture of how he met disappointment and misfortune is 
given by Governor Graham: "To the possession of genius in an emi- 
nent degree he united some of its infirmities. A sanguine temperament, a 
daring confidence in results, a reliance on the apparent prosperity of 
the times, involved him in pecuniary obligations, many of them 
of a speculative character, which eventuated in disaster and swept away 
his estate. A little later came an attack of chronic rheumatism from 
which he suffered much, and was often incapacitated for business 
during the last half dozen years of his life, but during this season 
of adversity he struggled with a brave heart against the storms of fate. 
With a pallid cheek and disabled limbs, he made his appearance in 
the courts, where his gifted mind occasionally shone out in all its merid- 
ian splendor, and when this was not practicable, the hours of pain and 
misfortune were beguiled, if not solaced, by the pursuit of those noble 
studies which had been the delight of his leisure in the days of his pros- 
perity." 

Judge Murphey departed this life in Hillsboro, then his place of 
residence, on 3 February, 1832 at what those who have passed bz- 
yond it would call the comparatively early age of fifty-five years, and is 
interred a few feet from and nearly in front of the door of the Presby- 
terian Church. A handsome monument has been erected to his mem- 
ory by his great-grandson, Hon. Archibald Murphey Aiken, of 
Dand le ,  Qa., who is the grandson of his daughter Cornelia, who (593) 
married John Payne Carter in 1821, and by B. G. Worth and 
Mrs. E. E. Moffitt. His son, Dr. Q. Moreau Murphey, moved to Macon, 
Miss., and has descendants in that State. His third son, Peter Umstead 
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Murphey, was a lieutenant in 'the United States Navy and in  the Con- 
federate States Navy, and was distinguished for gallant conduct in com- 
mand of the "Selma" in  Mobile Bay. H e  was twice married and left 
descendants by his first marriage, Mrs. T. 0. Chesney, of Macon, Ga., 
and by the second marriage Mrs. F. A. Hoyt, of New York, and R. C. 
Murphey, of Virginia, Judge Murphey's fourth son, Alexander Hamil- 
ton Murphey, moved West after his father's death, and left a son. 

To all of his descendants Judge Murphey has left a priceless heri- 
tage, for "a good name is rather to be chosen than great riches," and 
through all of his trials and tribulations the love and esteem of those 
who knew him best was not withdrawn, but increased as the shadows 
gathered around him, and one of them has testified: "I never heard a 
breath against his integrity. His  honor was unspotted." He  was 
indeed one 

"Of those immortal dead who live again 
In minds made better by their presence." 

ACCEPTANCE BY CHIEF JUSTICE CLARK 

The Court has heard with interest the instructive and valuable ad- 
dress of Major Graham. 

To Judge Murphey belongs the unique distinction that though never 
elected or appointed to this bench, he shared in  its deliberations, de- 
livered opinions, and belongs on the roll of its members. The honor 
is ours, not his. The Court could add nothing to his fame. He has 
reflected honor upon the Court. 

The law is a jealous mistress, and fame and success come to a lawyer 
not without effort, close application, and ability. Unlike some other 

profossions, a lawyer practices with his peers, among men 
(594) of his own calling, who are competent to judge his merits 

and ready to avail themselves of his mistakes. Hence 
unlike many other professions a fictitious reputation cannot be 
made a t  the bar. Judge Murphey stood the test. At one of 
the ablest bars of the State he early won his place at  the front, 
and held it. H e  was an able and successful lawyer and a distinguished 
judge. 

But he was something more. H e  did not narrow to a single calling 
what was meant for mankind. He took an  interest in all that per- 
tained to the welfare of the people of his State. He was the earliest 
advocate of Internal Improvements. About 1815 he procured the pas- 
sage of acts authorizing and encouraging the building of a system of 
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canals (i t  was before the day of railroads), and originated the idea of 
common schools. Some years later he set on foot a plan for publishing 
our State and Colonial Records, and set about writing our history. I t  
is a ~ u b h  misfortune that this work was not then executed. The 
larger part of the historical matter then extant has since perished. Our 
State was then poor, its people (as compared with the present time) 
were illiterate, and hence unprogressive. A people must themselves 
be first educated to the support of progressive measures. 

I n  many respects also he was many years ahead of his age. By his 
practical assistance to the projected systems of canals, he impover- 
ished himself. But he sowed the seed of ideas, which later had full 
fruition 

"Far on in summers which he did not see." 

Twenty-five years later when the State took up the system of Internal 
Improvements and inaugurated a public school system, i t  was largely due 
to Murphey's initiative, and i t  was his ideas that prevailed as to both. 
And in still later times the growth of historical interest, the publication 
of our Records, and the establishment of our Historical Commission may 
all be traced back to him. 

No judge who ever sat upon this bench has impressed himself more 
upon the history of the State or fixed himself more abidingly 
in  the hearts of our people than Judge Murphey. The beau- (595) 
tiful capital of our westernmost county bears his name. The 
whole State cherishes his fame. The Court welcomes his portrait, and 
orders i t  placed in  an  appropriate place on the walls of this chamber. 



PRESENTATION OF PORTRAIT 
OF 

CHIEF JUSTICE LEONARD HENDERSON 
BY 

H O N .  R. W. WINSTON 

Mr. Chief Justice and Associate Justices of the Supreme Court of 
North Carolina: 

"When Cellini's statue of Perseus was first exhibited on the Piazza at 
Florence, it was surrounded for days by an admiring throng, and hun- 
dreds of tributary sonnets were placed upon its pedestal." We are as- 
sembled today in this hall whose walls are adorned with portraits of 
our State's great jurists, and' in  the presence of worthy successors to 
those judges whose "dignity, wisdom and ability have made North 
Carolina's proudest possession her courts of justice," to hang i n  its 
proper place, between Taylor and Ruffin, a portrait of Chief Justice 
Henderson. I n  the name of the living kinsfolk of him, of whom Judge 
Pearson, in the leading case of State v. Deal, 64 N. C., 273, declared, 
"His powers of reflection exceeded that of any man who ever had a seat 
on this bench, unless Judge Raywood be considered his equal i n  this re- 
spect," I present to you this portrait of Leonard Henderson, one of the 

first justices of this Court upon its organization in  its present 
(596) form in 1818, and Chief Justice of this Court from 1829 to 

the date of his death in  1833. 
The Chief Justice's grandfather was Colonel Samuel Henderson, who 

was the first high sheriff of Granville County. The Henderson family 
removed from Hanorer County, Virginia, to Granville County, North 
Carolina, about 1740, and here Colonel and afterward8 Judge Richard 
Henderson, son of Samuel Henderson, married Elizabeth Keeling, from 
which marriage sprang the jurist, Leonard Henderson. A man's educa- 
tion begins, they say, hundreds of years before he is born, and hence i t  is 
not difficult to trace to their source certain characteristics of the Chief 
Justice-his originality, his independence, his rugged personality. How 
could he have been otherwise? Samuel Henderson, the grandfather, 
strong and rugged, hhd executed his writs, subpcenas, and other pro- 
cesses, afoot through the forest primeval, traversing a territory from Vir- 
ginia on the north to Johnston on the south, and from the mountains 
on the west to Northampton on the east. "The father, Richard Hender- 
son, holding the minor office of constable, and fired by a noble ambition, 
determined to enter the profession of the law." H e  accordingly read 
such books as were to be had, and after a short time presented himself 
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for examination to the Chief Justice of the General Court, upon whose 
certificate of proficiency the Governor would issue a license to practict: 
law. When this stripling of the law made known to the examiner that 
he had scarce been sorrowing at the feet of Coke and Littleton twenty 
months, not to mention twenty years, he was rudely advised to go home 
and not undertake to stand for his license, to which our undaunted young 
disciple of Themis stated with promptness and spirit that he had come 
not to ask advice or seek a favor, but to demand a right. It is needless 
to add that the license was worthily won, in the teeth of the most rigid 
examination. Subsequently, Colonel Richard Henderson attained the 
highest h o n ~ r  of the profession under the Royal Government, and after 
the War of the Revolution and the adoption of the Constitution of the 
United States, he was elected one of the first three Justices of the 
Supreme Court of North Carolina. This office be shortly re- (597) 
signed, or refused to accept, the reason being that he,had more 
ambitious schemes afoot. H e  had undertaken to establish a new colony 
in  the west, and to this end had organized the Transylvania Land Com- 
pany, which purchased of the Cherokee Indians vast tracts of land in 
Kentucky and Tennessee. The position of Governor or President of 
this colony called him from his new honors in  North Carolina. This 
colony progressed so far that i t  sent delegates to the Continental Coil- 
gress a t  Philadelphia, asking to be admitted as the fourteenth State of 
the Union. Of Colonel Henderson it is said that he was the only 
private American citizen who had a chaplain of his own. When he 
went into Kentucky with his expedition he was accompanied by a clergy- 
man of the Church of ,England, who acted as chaplain of his forces, 
and opened with prayer Henderson's first Legislature. This good man 
was shortly afterwards scalped by the Indians, who no doubt found him 
an easier prey than the heroic president of the company. 

Wheeler, in  his Reminiscences, gives some interesting facts connected 
with the life of Colonel Richard Henderson. "On 1 March, 1769," 
quoting from the record, "at a meeting of the council, there being pres- 
ent Governor Tryon, John Rutherford, Benjamin Herron, Lewis De- 
Rossett and Samuel Strudwick, ~ i c h a r d  Henderson was appointed as- 
sistant judge, as also Maurice Moore, Esq. Governor Tryon reports 
that 'Richard Henderson, Esq., is a man of ability, born in  Virginia 
and living i n  Hillsboro, where he is highly esteemed.' " Colonel Hen- 
derson must have led a life of much daring and some adventure. For 
example, on 24 September, 1770, he wrote Governor Tryon that on that 
day Herman Husbands, James Hunter, Wm. Butler, Ninian Bell Ham- 
ilton, Jeremiah Fields, Matthew Hamilton, El i  Branson, Peter Craven, 
John Truitt, Abraham Teed and Samuel Parks, armed with cudgels and 
cowhide whips, broke up the court and attempted to strike the 
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(598) judge and made him leave the bench. They assaulted and beat 
John Williams severely, and also Edward Fanning, until he re- 

treated into the store of Messrs. Johnston and Thackston, and demolished 
Fanning's house. Not only were these beaten, but Thomas Hart  and 
John Ludlow, clerk of the crown, and many others were severely 
whipped. Another entry of date 25 January, 1771, is an order entered 
by the Regulators that Richard Henderson, who appeared as prosecutor 
of several charges against Thomas Person, should pay all costs! 

Judge Richard Henderson's family consisted of five sons and two 
daughters. Of these William Henderson was a, gallant soldier of the 
Revolution, Lieutenant-Colonel of the Third South Carolina Regiment, 
captured a t  Charleston, exchanged to First South Carolina Regiment, a 
hero of Eutaw Springs, where he was severely wounded 8 September, 
1781. Archibald Henderson, an elder brother of the Chief Justice, 
was declared by- Judge Murphey to be "the most perfect model of a 
lawyer the bar has ever produced, and he contributed more to give 
dignity to the profession than any lawyer since the days of General 
William R. Davie and Alfred Moore.'' One need not be told that he was 
the grandfather of John Steele Henderson, of Salisbury. Archibald 
Henderson was wont to say that he had known many good lawyers, but 
few good judges, and in true Baconian fashion, proceeded to grade the 
judicial qualifications in  this wise: First  of all, good common sense; 
next, an  incimate knowledge of men, particularly of the middle or lower 
classes-their passions, prejudices and modes of thought; thirdly, ~ o d  
moral character, subdued feelings without prejudices and partiahty; 
then, independence and energy of will; and, lagt of all, legal learning. 
Mr. Henderson must have been a most loyal party man to cast his vote 
as a member of Congress for Burr  instead of Thomas Jefferson for 
President of the United States. Most of the Congressmen from our 
State voted for Mr. Jefferson. Indeed, so strong a Federalist as Mar- 
shall was induced by Hamilton to vote for the Republican, Jefferson, 

rather than for Burr. This is the real secret of the Burr-Hamil- 
(599) ton duel, the remark made by Hamilton concerning Burr a t  thc 

gubernatorial caucus in Albany being but the pretext. Mr. 
Benderson was buried in  Salisbury, and a monument was erected to his 
memory by the bar of Western Worth Carolina, this being the only 
monument ever erected in  North Carolina to a member of our bar by 
his fellows. H e  was often a member of the General Assembly and a 
representative of his district in Congress. He left surviving two chil- 
dren, Archibald Henderson, and a daughter, who married Judge Na- 
thaniel Boyden, the family traits being admirably preserved in a grand- 
son, Archibald Henderson Boyden, sometime mayor of Salisbury. An- 
other son of Richard Henderson, and a younger brother of Chief Justice 
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Henderson, was John ~ a w s o n  Henderson, who often represented the 
Borough of Salisbury in  the General Assembly, was Comptroller of 
the State, and Clerk of the Supreme Court, and died in Raleigh in  1834. 
Still another son was Pleasant Henderson who removed to Cabarrua 
County. 

A bit of romance attaches to the maternal line of the Chief Justice. 
His  mother was Elizabeth Keeling, and she was a daughter of Lord 
George Keeling, so doughty a defender of the Protestant faith in Ire- 
land that he was expelled from Parliament and fled to the State 01 
Virginia, where after getting together enough money by fishing with 
improvised nets i n  the Rappahannock to pay the expenses of his affi- 
anced, Miss Bullock, of crossing over from Wales to Virginia, they were 
happily married and became the parents of Elizabeth, aforesaid, the 
mother of Chief Justice Henderson. And albeit Elizabeth in time be- 
came the first lady of the land, she was so careful and thrifty a house- 
wife that she taught her sons, who were to become lawgivers, statesmeri 
and jurists, the gentle ar t  of carding and spinning ! 

The great Chief Justice was no less fortunate i n  his friends 
and neighbors and in  the county of his birth than in  his ancestry. (600) 
The county of Granville, bearing the proud name of John Car- 
teret, Ear l  of Granville, stretching from the everlasting hills on the 

, border well into the cotton belt in  the east,' was in  itself a vast domain. 
I n  the hill country, on Nut Bush Creek, a few miles from the waters 
of the fast flowing Roanoke, was born 6 October, 1772, Leonard Hender- 
son. Hard by his home was Williamsboro, named for Judge John Wil- 
liams, whose sister Leonard's paternal grandfather had married. And 
a t  Williamsboro was Springer College, and Saint John's Church, and 
the home of John Stark Ravenscroft, first Bishop of North Carolina, and 
of John Penn, signer of the Declaration of Independence, of Col. Robert 
Burton, member of the Continental Congress, of John Louis Taylor 
Sneed, afterwards Chancellor of Tennessee, of Robert Goodloe Harper, of 
lordly Governor Turner, and a little later of the splendid classical yhool 
of Reverend Doctor Alexander Wilson; of William Robards, Treasurer 
of North Carolina; of William Hill Jordan, most eloquent of divines; 
of Patrick Hamilton, grandfather of the accomplished general counsel 
of the Atlantic Coast Line R. R. Go., and of the Hargroves, Bullocks, 
Carringtons, Roysters and Baskervilles, gentle folk possessed of broad 
acres, troops of slaves, and dogs of all degrees. Near the end of the 
eighteenth century, William Lee Alexander invaded this charmed circle 
and bore away Elizabeth, sister to Leonard. But we shall forgive him 
for the gift of a grandson, sturdy scion of sturdy stock, who now sits 
upon this bench. I t  may not be uninteresting to note that this section 
was a close second to Chapel Hill as a suitable site for the location of 
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our University; that at Williamsboro both the 'Judge and Solicitor re- 
sided, and that from the Williams family at Williamsboro, descended 
Gen. R. F. Hoke, Chief Justice Pearson, John Sharpe Williams, of Mis- 
sissippi; Richmond P. Hobson, of Alabama; Hoke Smith, of Georgia; 

Calvin Graves, R. B. Glenn, the Settles and Dockerys and that 
(601) great teacher and sweet spirit, Ralph H. Graves. Williamsboro 

of the eighteenth century was not without its attractions-a well 
ordered race course-the best in the State-and a generous tavern, for 
such the hotel was called, modeled after an English coffee house, and 
presided over by Col. Samuel Henderson. Here judges and lawyers 
and travelers of all kinds were hospitably entertained. Here George 
Washington paid a short visit, and from here went forth hunting par- 
ties into Virginia and up and down the fast flowing Roanoke. Perhaps 
the familiar name "The Lick," by which Williamsboro was then called. 
had reference to the habits of the deer and to the spot where weary 
travelers, as well as the antlered monarchs of the forest, might gather 
for refreshment. Often making one of these parties was Pleasant 
Henderson, a brother to Leonard, who had removed to Cabarrus and 
married. We are indebted to this man, for from him was lineally de- 
scended one who but lately passed from earth, beloved beyond any man 
of his day, bearing the grand old name of gentleman-Hamilton C. 
Jones, of Charlotte. 

The Henderson home was called ''Jonesboro," and the plantation, con- 
taining some six hundred acres or more, stretched across Little Island 
Creek, another tributary of the Roanoke. Across from "Jonesboro" was 
"Montpelier," the home of Judge Williams, and in the distance was 
hospitable "Burnside," where the Hamiltons lived, and nearer to the 
village stood the "Sneed Mansion House," and not far away was '(Belvi- 
dere," the romantic home of Captain Jack Eaton, and "Nine Oaks," 
where resided Broomfield Ridley, who married into the Henderson 
family and moved to Tennessee, becoming the ancestor of judges and 
doctors of divinity, and in easy reach stood "LaGrange," owned by John 
Harej Esq., a friend of the Hendersons. We may pause to remark that 
i t  was in this vicinity that an incident in the early life of Edmin G. 

Reade, then a penniless youth, turned his mind to the law and 
(602) gave to North Carolina one of its clearest-headed jurists. The 

home and its environs made an impression upon the life of the 
future Chief Justice. Even in ruins, says Dr. Kingsbury, Williamsboro 
is the most antique village to be found. I t  lacks but another Goldsmith 
to become another Sweet Auburn of the Plains. There is a ruggedness 
in  the foothills of our mountain system, a serenity in the solemn foresis 
of oak and pine, a spirit of reflection in the fast flowing streams hasten- 
ing to swell the tide of the Roanoke, on whose banks the red man had 
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but lately pitched his tents and then silently folded them forever, that 
made of Leonard Henderson a man. Here grew up the boy, occasion- 
ally making a visit to his relations in Salisbury, frequently mingling in 
the society of Hillsboro and Oxford, but always retaining his individual- 
ity. 15s  education was confined to the instruction of a local teacher, 
Rooker by name, introduction to the Greek and Latin Classics by Rev. 
Mr. Pattillo, a Presbyterian clergyman, the course of learning prescribed 
at Springer College, and one or two sessions at Salisbury. This pre- 
liminary work accomplished, he began the study of law in real earnest, 
and drank deep from the fountains, guided in his task by Judge John 
Williams, his relative. I n  1795 he married his cousin, Frances Farrar, 
a niece of Judge Williams, and of this union three sons and fmo daugh- 
ters reached maturity and married, to wit: Archibald Erskine Hender- 
son, Dr. W. F. Henderson and John L. Henderson, Frances who mar- 
ried Dr. W. V. Taylor, and Lucy who married Richard Sneed. Shortly 
thereafter he was appointed Clerk of the District Court at Hillsboro, 
where he resided for several years. The State was then divided into a 
small number of districts, in each of which a court of Supreme jurisdic- 
tion was held twice a year, and as each district comprised several coun- 
ties, the clerkship must have been an office of no little emolument as well 
as dignity. 

"The district system of courts was abolished in 1806, and the present 
plan by which a Superior Court is held at least twice a year in  
each county, took its place. The State was divided into six (603) 
circuits, and a judge was elected for each circuit. The judges 
yere not required to reside in their circuits, and they might ride the 
circuits to suit themselves, but no judge might ride the same circuit 
twice in succession. The Supreme Court was held in Raleigh, by the 
same judges, twice a year, in the intervals of the Superior Court ridings. 
Two years after the adoption of the Superior Court system, Leonard 
Henderson was chosen by the General Assembly to fill a vacancy caused 
by the death of his relative, Judge McCoy, and remqved with his family 
from Hillsboro to Williamsboro. The General Assembly at that time 
was composed of members of the Republican party, while Judge Hender- 
son was an ardent supporter of Hamilton and Madison. At the same 
session of the General Assembly, David Stone was chosen Governor of 
North Carolina, he being at that time a leader of the Republican party. 
The election of Mr. Henderson in these circumstances was a high tribute 
to his character and eminent qualifications." 

After eight years service as a judge, upon the meagre salary of 
$1,600 per year, he resigned his office and resumed the practice of his 
profession at  Williamsboro. Judge W. H. Battle assigns as a reason for 
his resignation, that a man of limited means with an increasing family, 
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could not well afford to perform the arduous duty of riding two circuits, 
composed of ten counties each, and of assisting to hold two terms of the 
Supreme Court, for so small a salary. Neither official dignity and re- 
pose, nor a just sense of public duty could prevent such a man from re- 
turning to a profession whose emoluments might supply the increasing 
wants of his family. 

Soon after his return to Williamsboro, though the exact date is not 
known, Judge Henderson opened the first law school ever established in 
the State. If this school had its beginning prior to 1810, it was prob- 

ably the first law school established in the United States. Judge 
(604) Henderson is therefore justly entitled to be called the ",Father of 

Noyth Carolina Law Schools." Doubtless it was while students 
at "Jonesboro" that Richmond Pearson and W. El. Battle dreamed of 
the day when they too mould establish schools of law, modeled after 
that of Leonard Henderson, and become the idols of their boys and wear 
the ermine, even as did their beloved preceptor, and "Jonesboro" be- 
came the father of Richmond Hill and of the University Law School. 
Attracted by the fame of Judge Henderson's law school and by the 
culture and refinement of its surroundings, generous youth from far 
and near gathered to receive instruction in the law. Among others were 
Richmond Pearson, William Horne Battle, Judge Robert Ballard Gil- 
liam, Judge Burton and Governor H. G. Burton. 

I n  an appreciative and faithful sketch of Judge Henderson, by Judge 
Battle, we are told that he did not deliver regular lectures, nor appoint 
stated hours for recitations, but directed the studies of his pupils, urging 
them to apply to him at all times for the solution of their difficultiesi 
and was never better satisfied with them than when by their frequent 
applications to him for assistance, they showed they were studying with 
diligence and attention. As an instructor, Judge Henderson was thor- 
ough and accurate. While he did not formulate the case-system of in- 
struction, the credit of this great discovery belonging t~ Prof. Langdell, 
of Harvard, still, if tradition count for aught, his young students were 
not ignorant of concrete cases, selected by their teacher from the vast 
volume of business dispatched by him as a judge. Indeed, Richard 
Bullock, Esq., the wealthiest man in the community, and a justice of the 
peace, often had his patience taxed to the limit by the enthusiasm of 
these twigs of the law, as they valiantly flashed their maiden sword in 
defense of hapless offenders in his court. I s  it not after all, the office 
of a law school to train men to think, to be firm, to be obedient to con- 
stituted authority, to frown down upon lawlessness, to create a healthy, 

clean public sentiment-rather than to give them something 
(605) practical? I n  a word, to teach law in the g r a d  manner, and to 

make great lawyers. Was Judge Holmes correct in saying, "It 
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is from within the bar and not from outside that I heard the new gospel 
that learning is out of date, and that the man for the time is no longer 
the thinker and the scholar, but the smart man, unincumbered with other 
irtillery than the latest edition of the Digest and the latest revision of 
the statutes" ? I f  he was, were i t  not well to abolish the quizzing process? 
Henderson and Pearson-Gamaliel and Saul-these men would rather 
their students reasoned correctly, though they gave a wrong answer, than 
that they reasoned wrong and stumbled upon the right answer. 

Judge Henderson was a thorough-going Federalist. H e  belonged 
to that class mentioned by Justice Connor in his sketch of Gaston who 
were apprehensive of the political future of our country under the 
guidance of Jefferson. He  could but anticipate the day "when i n  the 
State of New York, a multitude of people, none of whom have had 
more than half a breakfast, or expects to have more than half a dinner, 
will choose a legislature, and when on one side a statesman will be 
preaching patience, respect for vested right, strict observance of publii: 
faith-on the other will be a demagogue, vaunting about the tyranny of 
capitalists and money lenders, and asking why anybody should be per- 
mitted to drink champagne and ride in  a carriage, while thousands of 
honest folk are in  want of necessaries, and he could but ask himself which 
of these two was likely to be preferred by a working man who hears his 
child cry for more bread. And he saw danger and danger only in the 
teachings of Jefferson, the Idealist, if not the demagogue ( !) of Jeffer- 
son who was then teaching that "constitutions should not be looked upon 
with sanctimonious reverence, nor deemed like the ark of the covenant, 
too sacred to be touched, that laws and institutions should go hand in  
hand with the advance of the human mind, that the office of judge 
should be for four or five years, which would bring their conduct (606) 
at  regular periods under revision and probation." 

These things were most shocking to the Federalists of that day, and 
yet it is but a truism that no constitution has ever been written which 
did not bear the impress of Jefferson's mind, and we of the twentieth 
century can thank the God of nations equally for Hamilton and Mar- 
shall and for Jefferson and Jackson, for Henderson as well as for Macom. 
The resultant of these contending forces is "The States," time's noblest 
offspring. We have no fear for i u r  country, nor will capital and labor 
clash, so long as legislatke bodies shall continue to enact laws protect- 
ing childhood, shortening hours of labor, creating old age pensions, 
regulating public service corporations, taxing incomes, and so long a5 
the courts of last resort see to it that coaches and six are not easily driven , 

through these beneficent statutes. One who seeks the formative period 
of political opinion in  America, must look to the State Conventions held 
a t  the end of the eighteenth century. The Convention for North Caro- 
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lina convened in  Saint Matthew's Parish Church, Hillsboro, in 1788. 
There the parties lined up for the battle, and on one side or the other 
from that day until the war drum sounded in 1861, the people of North 
Carolina, differing from each other .upon the fundamental principles 
of government, contended as two strong men standing face to face. 
Samuel Johnson, President of the Convention, and Davie and Iredell, 
founders of the Federalist party, afterwards becoming the Whig party, 
opposing, and by a vote of 184 to 84, vanquished by Wiley Jones, Tim- 
othy Bloodworth, and other tribunes of the people, leaders of the Re- 
publican party, subsequently becoming the Democratic party. Thesc 
leaders found valiant allies in Nathaniel Nacon and the Henderson 
brothers, respectively. While the victory perched first on one banner and 
then on another, the Republican-Democratic party, ever keeping close 

to Jefferson, and remaining in the ascendant, in 1789 a t  Fayette- 
(607) ville reversed the action of the Hillsboro Convention. I n  a few 

short years, General W. R. Davie, the aristocratic leader, went 
down i n  defeat before Willis Alston i n  a heated contest for Congress. 
Whereupon General Davie, our erstwhile representative at  the Court of 
Napoleon, became so much disgusted, not only on account of the turn 0'; 

affairs and of his own defeat, but particularly on account of the madner 
in  which it was brought about, his rough and ready antagonist, Willis 
Alston, having originated and circulated a most laughable joke which did 
much to create a sentiment hostile to the General, that he removed to 
more congenial regions in  South Carolina. 

The fame of Leonard Henderson rests not mainly upon his capacity 
as a teacher, but upon his eminent qualifications as a judge of this 
Court. His pupil, Judge Battle, states that he was unquestionably a 
man of genius and in early life had studied with assiduity and success 
'the principles of the common law and had made himself familiar with 
its grounds and reasons. He  was never content until he had thoroughly 
comprehended whatever he met in  the course of his reading. "On one 
occasion while he was a student, he came upon a passage in Bacon's 
Abridgment, which he could not understand, and his teacher being from 
home so that he could not get i t  explained, he came very near throwing 
aside his books in  despair and abandoning the profession forever. He 
had an honest as well as strong mind, and in all his arguments we find 
predominant an anxious search after truth. *For this reason he was 
restive when he found himself opposed by precedents which he thought 
were unsupported by principle. Whatever fault he had as a judge was 
owing to this disposition, but notwithstanding that, he must always be 
regarded as standing high among those who before and after him have 
adorned the Supreme Court bench of North Carolina." His services as 
a Supreme Court Judge embraced a period of fifteen years and 
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his opinions may be found reported in the 4 to the 17 N. C., (608) 
inclusive. 

I n  1825 an interesting question arising out of the doctrine of war- 
ranty, was presented to this Court in the case of Taylor v. Shuford, 11 
N. C., 129. Mr. Badger, with his usual force and clearness, had con- 
tended that a deed without covenants of warranty would not pass an after 
acquired estate to the original grantee, his argument being that convey- 
ances which operate without transmutation of possession, as releases, 
grants of incorporeal hereditaments and deeds which owe their opera- 
tion to the statute of uses, have no such effect of themselves and that 
they pass only what the grantor hath and if he hath nothing they pass 
nothing. Mr. Badger further contended that if the grantor afterwards 
acquires title, it inures to himself and not to the grantee. But, if war- 
ranty be added to such conveyance, then by force of the warranty and 
not of the conveyance, the grantor is estopped and title subsequently ac- 
quired shall inure to the benefit of the grantee. The inference is con- 
clusive from those cases that no grant, release or deed operating under 
the statute of uses creates any bar except by force of an express war- 
ranty annexed to it. With this technical, though cogent reasoning of Kr.  
Badger, Chief Justice Henderson took issue with some tartness, as the 
opinion will show, and in his usual direct fashion, thus: "If A sells to 
B by indenture, he thereby affirms that he has title when he makes his 
deed, and if he had not and afterwards acquires one, in an action by 
him against B, the title of the latter prevails, not because A passed to 
him any title by his deed, for he had none then to pass, but because A 
is precluded from showing the fact." A vast amount of learning has 
been exhausted upon this abstruse question, as may be seen by reference 
to Prof. Mordecai's instructive and suggestive Law Lectures, title 
"Estoppel by Warranty." I t  must be highly gratifying to the descendants 
of Chief Justice Henderson that his decision in Taylor v. Shu- 
ford was finally adopted by the Supreme Court of the United (609) 
States in Van RameTar v. Kearmy, 11 Howard, U. S., 298. 

Judge Henderson's style, as shown in his reported opinions, was clear, 
crisp and aphoristic. Thus after deciding; that the right of trial by 
jury must be sacredly preserved and that an act of the Legislature 
which simply permits an appeal is not a compliance with the constitu- 
tional guarantee of trial by jury, and after construing the word "ought" 
to mean "must," and to be imperative, he concludes: "It is sufficient 
for the creature to know the will of the creator. Obedience is then a 
duty without an express command." I n  arguing this appeal, Potter, on 
behalf of the appellant, declared that "it was enough for his purpose to 
say that if he had shown that the acts giving jurisdiction are unconstitu- 
tional, any proviso saving the right of appea!, cannot make them con- 
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stitutional." All of which is respectfully submitted for the consideration 
of the newly discovered Recorder's Courts. So again in  Britton v. 
Israel, 10 N. C., 225, Judge Henderson boldly declares that even where 
there is an  express warranty of soundness, if the unsoundness be ap- 
parent, and, therefore, must have been known to the purchaser, no action 
shall lie. 

As was said by Judge Battle in  his Memoir of Chief Justice Hender- 
son in the University ~Vagazine for November, 1859, the first three 
Judges of our Supreme- Court, Hall, Henderson and Taylor, were 
especially desirous to settle for North Carolina a system of law founded 
upon the common law of England, modified, indeed, to some ex- 
tent, to suit the peculiar nature of our institutions and altered in 
many respects by legislative enactment. I n  this attempt they were 
greatly aided by the argument of a bar which had no superior, and 
hardly an equal, in  any State of the Union. The truth of this will 
readily be acknowledged by those who read the names of Archibald 

Henderson, William Gaston, Thomas Ruffin, Moses Mordecai, 
(610) Gavin Hogg, Peter Brown, Joseph Wilson and Henry Seawell. 

Some of these were succeeded a few years later by Duncan Cam- 
eron, Francis L. Hawks, George E. Badger, Thomas P. Devereux, 
Frederic Nash, Samuel Hillman, William H. Haywood, Patrick Henry 
Winston, of Anson, and James Iredell. To be Chief Justice of this 
Court and to be worthy of the position-what honor i n  the gift of the 
people approaches it-what opportunity for good equals i t ?  Taylor, 
Henderson, Ruffin, Nash, Pearson, Smith, Merrimon, Shepherd, Fair- 
cloth, Furches, Clark, nomina venerabiZes et clarissima. 

I t  is said that on one occasion Bishop Ravenscroft attempted to 
reprove the Judge because of his religious or want of religious views, 
whereupon the Judge retorted, "It were well for you to have your horse 
hitched before you crack your whip." Unfortunate for the religion of 
a hundred years ago, its doctrine was proven orthodox by apostolic 
blows and knocks, and the ecclesiastics persisted i n  churching such men 
as Thomas Jefferson, who were by no means scoffers or unbelievers, but 
earnest seekers after the truth, and who today would be worshiping at  
the same altar with Chas. W. Eliot, Edward Everett Hale and William 
H. Taft. Religious tolerance did not characterize an age taught by blind 
mouths whose lean and flashy songs grate upon their scrannel pipes of 
wretched straw, an  age which disfranchised Catholics and forbade 
Hebrews owning real estate-and yet i t  was such an age that pro- 
nounced the boldness of the Chief Justice to be skepticism. A Christian 
poet had not then sung- 

"There lives more faith in honest doubt, 
Believe me, than in half the creeds"- 
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Nor had we learned that if the normal man is let alone, to him the 
Heavens will declare the glory of God and the firmament show His  
handiwork. Such a man will finally come, like Napoleon, to declare, 
"I know men and Jesus Christ was no mere man," or like Webster to 
exclaim, "No man can read the Sermon on the Mount and be an 
infidel." Whatever in youth Henderson believed or disbelieved, (611) 
he finally became a constant worshiper at and communicant of 
old Saint John's Church, and his pew may now be seen by the curious 
pikr im to this ancient shrine. 

Judge Henderson was a large man physically. He  weighed 812 
pounds and was more than six feet in  height. His  hair was dark and 
profuse and well roached back from his forehead. His eyes were large 
and gray and in  repose appeared rather heavy, says Dr. Kingsbury, 
seeming to be "in-taking rather than giving out." His head was large, 
strikingly symmetrical, with forehead high, broad and exquisitely chis- 
eled. Like all the Hendersons of his day, he had a remarkable length of 
chin, and his mouth was fixed well back in his head. This gave occasion 
to a witty Rowan farmer to remark when the Judge presided the first 
time in  Salisbury, that he thought Baldy Henderson's mouth was fa r  
enough back in his head, but the Judge had swallowed his. When the 
fiery Bishop Ravenscroft removed to Williamsboro, Judge Henderson 
did not call as soon as he might and the stern Bishop, who was preparing 
his hebdomadal homily, made no further recognition of the belated visit 
than i turn of the head, a t  once resuming his task. The Judge withdrew 
and told his boys at the law school that he had been treated right for his 
discourtesy. 

Judge Battle represents Judge Henderson as kind, affable and cour- 
teous, in domestic and social life. He  possessed in no ordinary degree 
the love of his wife and children,-and there was no man whose inter- 
course with his family was better calculated to win their confidence and 
affection. To this day his memory is held in tender affection by his 
descendants, one of whom, now s&ng his State in the legislative halls, 
and but yesterday in the roar of battle burying a leg upon the red hills 
of Virginia, will, like Gunga Din, "dot and carry one till the longest 
day is done," and another, mingling the blood of Henderson and 
Scales, represented by the whole State, has but entered upon his (612) 
career. Judge Henderson was a delight to his friends, and his fine 
conversational powers, aided by a strong and energetic expression, 
always drew around him a circle of admiring listeners. With the people 
of the State he was always a favorite. No better illustration of this 
could be furnished than his election on the first ballot by the Legislature, 
together with a personal friend but political opponent, over four other 
gentlemen of great name and extensive influence in the State, Taylor, 
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Seawell, Murphey and Yancey. H e  filled no other offices than that of the 
Clerk of the District Court at  Hillsboro, Trustee of the University of 
North Carolina and Judge of the Superior and Supreme Courts. One 
county and three cities in  this and other States bear the name of Hen- 
derson, such an impression did this virile family make upon mankind. 

On 13 August, 1833, the spirit of the Chief Justice passed to its 
reward. For him his contemporaries manifested both veneration and 
affection. A meeting of the bar, a t  which Adolphus Erwin presided 
and Burgess S. Gaither was secretary, was held in August, 1833, a t  
Asheville, and after adopting the usual preamble, the resolutions 
draughted by Samuel Hillman, Esq., declared of the late Chief Justice 
that his life and character had been identified with the legal history of 
North Carolina, his urbanity of manners, dignity of deportment, un- 
speakable honesty, unshaken independence and vigilant regard for every 
class of suitors, have maintained the universal respect and esteem of the 
profession, and his genius and talents have contributed much to erect 
a regular system of law and equity, adapted to our peculiar conditions, 
interests and institutions. A meeting of the Granville Bar was pre- 
sided over by Judge J. R. Donne11 and Hugh Waddell acted as secre- 
tary. The resolutions declared that "the judicial office in the government 
of laws is that in  which the community have the profoundest interest, 

for in  addition to the moral and intellectual elevation of him 
(613) who fills it, is the respect felt for the laws themselves, acd all 

good men deplore as a public calamity that such an office should 
ever be feebly filled, as to the mass of mankind the step is easy from 
a contempt for the organ to a contempt for law itself. As a judge, the 
deceased was of inestimable value to North Carolina. The genius, the 
learning, the firmness which characterized him, insured the faithful 
execution of the laws and commanded the universal confidence of the 
public." Judge Ruffin was making preparation to visit Chief Justice 
Henderson at  Williamsboro when news of the latter's death was an- 
nounced. At once, he hastened to Raleigh, and from the capital on 21 
August, 1833, wrote to John L. Henderson, a son of the Chief Justice: 

"There is a vacuum here which none can fill. Time (what cannot 
time do of good as well as of evil) will, I trust alleviate the pangs of 
sorrow I now experience, and sweeten the chalice which he has so lately 
embittered to you. Your father is gone now, but let his works live after 
him. Forget not his virtues, his purity of heart, his benevolence, his 
powerful and profound intellect, but while they are yet fresh in your 
mind, let all that he said or did be carefully and frequently thought of 
so that the impression on your own mind may be permanent, and you 
thereby keep him constantly by you as a counselor and guide." 

The entire letter should be published as a model not only of elegance 
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of diction, but of the love which bound together the two great Chief 
Justices, Ruffin and Henderson. 

When the spirit of Daniel Webster was passing from earth, he signi- 
fied his wish to be rolled upon his couch to the window that he might 
look for the last time upon the beautiful scenes surrounding "Marsh- 
field," his country home, and that he might gaze once again into the 
honest eyes of his oxen which were driven near the bedside. When the 
spirit of the Chief Justice was passing from earth, 13 August, 1833, 
he requested his friends to permit him to gaze for the last time 
upon the scenes of his childhood, loved Montpelier, and the last (614) 
words which he uttered, were these: "I have passed the portals 
and see nothing terrifying." 

Such mas Leonard Henderson, racy of the soil of North Carolina, 
bluff, honest, despising shams, thinking what he had a mind to and 
saying what he thought, worthy of his great name, a beacon light to 
guide you, Sirs, and me, and all generations to come, and an admonition 
to little men that hypocrisy and self-seeking and sycophancy and con- 
cealing one's honest opinions, are lies, hurtful not alone to the State but 
more hurtful to the man himself. With Mansfield he could say, "I 
wish popularity, but i t  is that popularity which follows, not that which 
is run after. I t  is that popularity which sooner or later never fails to 
do justice to the pursuit of noble ends by noble means." 

ACCEPTANCE BY CHIEF JUSTICE CLARK 

Time tries all things. Well has the memory and fame of Chief Jus- 
tice Henderson stood this stern test. More than three-fourths of a cen- 
tury have now gone since he passed from his seat on this bench, but his 
place in the opinion of the bar and people of North Carolina has in no 
wise abated from that given him when his loss was still fresh and when 
the spell of his personal magnetism and personal friendships still lin- 
gered. A beautiful county and two towns bear his n a m e a n  honor 
North Carolina has conferred on no other member of this bench save 
the loved and lamented Gaston. 

Alone among the nations of the world, and alone i n  all the tide of 
time, England and the peoples that speak her tongue have adopted the , 
system of precedents by which the opinions of a judge or a court are 
considered ever after as authority (unless overruled) i n  other courts, 
upon the same or a more or less similar state of facts. I n  all other 
countries, and in all other times, the law of a case has been governed 
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by statute and when that was lacking, the opinion of the court 
(615) which tries a case has been considered as sound, and as likely to 

be right, as that of a former court in  a litigation between other 
parties. Priority of time is not considered as superiority of wisdom. 
Whatever the merits of the two systems, ours gives signs of breaking 
down. The immense increase in the number of volumes of reported cases 
has long ago placed a complete collection of the whole body of the law 
beyond the purse and beyond the time and capacity for research of the 
practitioner and taxes the means of State and city libraries. Encyclo- 
pedias and other compilations are unsatisfactory palliatives constantly 
requiring additions and further condensations. Amid such an enormous 
and growing tide of juaicial utterances, from courts and judges of 
every degree of capacity and learning, there is already a hopeless con- 
flict of decisions and with a little diligence an array of precedents can 
be culled to sustain either side of almost every proposition. 

I t  would be a palpable absurdity for any court to merely count the 
number of cases on either side and award the result to counsel whose 
diligence can unearth the larger number of precedents, without refer- 
ence to their value, based upon their reasoning and the reputation of 
the court or judge from whose pen they come. I n  this situation, the 
courts are driven more and more to rely rather upon the opinion of the 
great leaders among the judges of known ability and clearness of view. 
I n  North Carolina, the bar and bench have thus always turned to the 
opinions of Chief Justice Henderson, with entire confidence, that when 
he had discussed a subject there is little that can be added and in ful! 
reliance upon the accuracy of the result that he has reached. Thus time 
and the process of events have added to and not diminished his value 
and fame. 

The descendants of Chief Justice Henderson-lineal and collateral- 
have themselves rendered notable services to the State and have added 
to the ancestral honors descended upon them. The Court is glad to 

receive a t  their hands this portrait of the great lawyer and the 
(616) great judge. The Marshal will hang i t  in  its appropriate place 

upon the walls of this chamber by the 'side of his great compeers. 
The valuable, instructive and interesting address of Judge Winston in  
presenting the portrait will be printed in the next volume of our reports. 



OF 

JUDGE JOHN D. TOOMER 

MR. EDWARD J. HALE 

iMr. Chief Justice and Associate Justices, Most Honorable Sirs: 
By your authority, I have the privilege of presenting to you a por- 

trait of a distinguished North Carolinian, once a member of this great 
Court, and, by your invitation, to speak some brief words concerning 
him. 

There is a sketch of Judge Toomer's life in  the Green Bag, which 
I believe is the literary organ of the bar in  America, written by the 
present Chief Justice in  1892, which describes in the finished and for- 
cible style for which its author is distinguished, the career of Judge 
Toomer, from the viewpoint of one of his professional brethren. I f  i t  
be the practice to make record of proceedings of the kind now taking 
place, I ask that Judge Clark's sketch of Judge Toomer may be made 
a part of the record. 

Assuming that niy request is not repugnant to usage and that i t  will 
be granted because consonant with your own sentiments, I shall briefly 
recite the salient features of Judge Toomer's life and public services as 
they oc&r to a layman, bound to him as I am by the ties of inherited 
affection and esteem. 

John Duncan Toomer was born i n  Wilmington 13 March (617) 
1784. H e  was the son of Henry Toomer, and his wife Magdalen 
Mary DeRossett. The name is Welsh, and his father was descended 
from one of the companions of Sir John Yeamans, in the Cape Fear 
Settlement of the Clarendon Colony, who accompanied Yeamans when 
he went to Charleston as Governor of Carolina. There his grandfather 
Joshua Toomer was born 12 September, 1712; there also his father 
Henry Toomer was born 7 August, 1738. Henry Toomer was married 
thrice-first to Mary Qanderhorst, of Charleston; next to Mary Grain- 
age ; and then to Miss DeRossett, of Wilmington, who was the mother of 
Judge Toomer, as I have said. 

The family of Toomer, included Joshua, Anthony, and Anthony Bon- 
neau, who was prominent in the social and political annals of South 
Carolina before the Revolution, and the intercourse between the Charles- 
ton part of Old Clarendon and the lower Cape Fear part led to many 
intermarriages between the prominent families in them. The older 
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branch of the Rhetts, of South Carolina, were connected with these 
Toomers i n  many ways, and the name frequently crops out in studying 
their pedigree. I believe that Judge Toomer was descended from them, 
as was the fact in the case of his wife; but while the family pedigree 
in my possession shows the latter, that of the Toomers has not followed 
out the mother lines so completely. I t  is perhaps worth noting that the 
name Rhett became extinct in one, a t  least, of its lines, about the time 
of the maternal grandfather of our Governor Benjamin Smith. Gov- 
ernor Smith was the son of Thomas Smith and Sarah Moore, daughter 
of Roger Moore and Katherine Rhett. Governor Smith's brother, James 
moved to South Carolina and assumed, under the law, the family name 
of his grandmother, Catherine Rhett. From him the post-Revolutionary 
Rhetts of South Carolina were descended. 

Judge Toomer's wife was Marie Rhett Swann, daughter of John 
Swann, of the Rocky Point Settlement on the northeast Cape Fear, 

famed in  Colonial and latter days for its culture and refinement, 
(618) probably unequaled in America, and for the splendor of its hos- 

pitality. She was the lineal descendant of Sir  John Yeamans, 
or, as he is described in  the Moore family pedigree, "Sir John Yeamans, 
Baronet and Governor of Carolina." Yeamans' successor as Governor 
of Carolina was James Moore, who married his daughter Margaret. 
From the latter's sons, Maurice, Roger and Nathaniel, a number of the 
distinguished families of the lower Cape Fear were descended. Judge 
Toomer's wife was descended from Maurice Moore. Their children 
were: Henry, a planter of Georgia, who died unmarried; Sarah, who 
married' Albert Torrence, of Fayetteville; Mary Ivey, who married 
Warren Winslow; John, who died in  youth; Eliza Yeamans, who mar- 
ried Thomas Hill, of Hailbron ; Duncan Alexander, who married Betsey 
Swann; Lucy, who married Frederick Swann Davis; Catherine De- 
Rossett, who married Nathaniel Moore Hill, and Frederick Armand, a 
planter of Georgia, who died unmarried. Thomas Hill and Nathaniel 
M. Hill were descendants of Yeamans through his grandson, Nathaniel 
Moore. 

Judge Toomer was educated at  the University of North Carolina; 
was a trustee thereof from 1818 to his death in  1856, and was a member 
of the committee, 1833, James Iredell, chairman, which reported against 
removal of the University to Raleigh. He  studied law under Judge 
Joshua G. Wright, of Wilmington. I n  1817 he moved to Fayetteville. 
I n  1818 he was elected a judge of the Superior Court, but resigned that 
office in 1819. I n  June, 1829, he was appointed by Governor Owen as 
Associate Justice of the Supreme Court on the death of Chief Justice 
Taylor, but he was not elected by the Legislature when it met in  Decem- 
ber. H e  was Senator from Cumberland in  1831, and again in 1832. 
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I n  1836 he was again elected a judge of the Superior Court, which office, 
from ill health, he resigned in 1840. He  moved to Pittsboro shortly 
before his retiring from the bench, and lived there, a t  his country-seat, 
in  ease and dignity during the remainder of his life. 

Wheeler said (1851) in  his account of Judge Toomer's career: (619) 
'(He is considered a most eloquent speaker, an agreeable and 
interesting writer, of profound literary attainments, and an amiable and 
urbane gentleman." 

Mr. Belden, in  his ('Reminiscences of Fayetteville" (1893) speaking 
of Judge Toomer's address of welcome to Lafayette (1825), said: "He 
was then in  the autumn of life, but still sustained the reputation he has 
always had of being the most eloquent orator Fayetteville has ever had." 
His  address, which was published in full in the Fayetteville Observer 
10 March, 1825, is a model of eloquence appropriate to the occasion. 

The late Edward J. Hale, in his editorial obituary in  the Observer 2 
October, 1856, said : 

"We have known Judge Toomer intimately for nearly thirty years 
past, and we can truly say that a more courteous and dignified gentle- 
man, a more entertaining conversationalist, a more upright and con- 
scientious man, a truer friend, we never knew. H e  has passed through 
life without a spot upon his bright escutcheon. H e  has gone to the 
grave in a ripe old age, mourned by thousands to whom in the course 
of a long career of professional labor, his manly form and eloquent 
voice had become familiar. He was emphatically an old school gentle- 
man-a link between the pest and present-whose very presence in the 
court room inspired a kindly and courteous feeling among his brethren. 
Before him impertinence shrunk abashed, and the bitterness of profes- 
sional zeal was calmed into courtesy. The quiet influence thus exercised 
by him made him a universal favorite, and to the cordiality with which 
h e  was everywhere received was it owing, we doubt not, that he con- 
tinued his circuit for some years after his health would have justified 
retirement, and long after the necessity of exertion for the sake of its 
emoluments had ceased. H e  was both a learned lawyer and an eloquent 
advocate. Earnest and indefatigable, he was always fa i r ;  but i t  was less 
in his professional than in his social life that we knew him; and 
we will leave some professional pen to speak more particularly (620) 
a s  to that. Among the first graduates of the University of North 
Carolina, he was one who profited by the education he there received, 
and he continued a student for the love of literature and law, to the day 
of his death. A remarkably tenacious memory had enabled him to retain 
not only his classical and legal reading, but to gather many anecdotes 
of remarkable men and things which had come under his observation in  
;the course'of an extensive practice, and these he was wont to relate to 
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his friends with most impressive eloquence. We have often regretted 
that his arduous labors left him no time to commit to writing these 
observations and experiences of a long and active life. They would have 
formed valuable, and altogether reliable contributions to history and 
biography. . . . The profession mourns its venerable head; and the 
State a citizen without fear and without reproach." 

Elsewhere, in the same article, Mr. Hale said: "Office sought him- 
he never sought office." 

The late Governor Winslow, in the same issue of the Observer, said: 
"He was the last connecting link between the lawyers of this and the 
early age of the Republic. H e  pursued his studies with Wright, of Wil- 
mington; was the friend and youthful associate of Jocelyn, and had 
known Hooper and the eminent men of that day. When we first knew 
the bar of Fayetteville, its entire business was in the hands of Toomer, 
and Strange, and Eccles and Henry. They leave behind them to the 
aspiring youth of the profession examples for imitation." 

It will be noticed that both Mr. Hale and Mr. Winslow speak of 
Judge Toomer as the connecting link between the public men of that 
day and of the early age of the Republic. I have dwelt somewhat at  
length upon Judge Toomer's ancestry and social environment for the 
purpose of illustrating, this circumstance. H e  had been taught that 
men of his kind should not seek office, but that nevertheless they owed 

the State service when called upon, like the youths a t  Oxford and 
(621) Cambridge, who officered so gallantly the raw levies which joined 

Wellington a t  Brussels. The late Mr. Nathan A. Stedman, some- 
time Comptroller of North Carolina, said that i t  was i n  vain that 
Judge Toomer's friends appealed to him on the assembling of the Legis- 
lature in 1829, to make some sign that he desired to be continued in 
office; and that i t  was due entirely to this attitude on his part, which 
some of the legislators regarded as out of keeping with the spirit of the 
age, that his appointment six months before by Governor Owen was not 
followed by election at  the hands of the Legislature. 

The state of mind of Judge Toomer and his congeners on the subject 
of seeking office is little comprehended in  the present day, when the 
evolution of Democracy has rendered i t  important to the public welfare 
that good men should seek office, within reasonable limits, lest the grade 
of its incumbents should be lowered. Not far  back of Judge Toomer, in  
our own land, were appointments to judicial position by the crown; in 
his day, election by the people's representatives in  the Legislature, but 
for life; later, as with us, election by the people and for a limited num- 
ber of years. 

I have spoken of Judge Toomer's remarkable gifts of eloquence. His  
speech in the State Senate, 8 December, 1831, upon the bill for appoint- 
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ing cominissioners for rebuilding the capitol a t  Raleigh and appro- 
priating $30,000 therefor, exhibits him as an orator and cogent rea- 
soner of the first rank. The question of holding a convention was 
involved, and a quotation from this speech mill show what a progressive 
Republican he was, notwithstanding his inherited views on the subject 
of office-seeking. Answering Judge Seawell's contentions, he said: 

"Why should we fear to trust the people in Convention, or more cor- 
rectly, why should the people fear to trust themselves. All power ema- 
nates from them; the basis of our government is their virtue and intelli- 
gence. This position is now deemed as impregnable, in the politi- 
cal, as the fortress of Gibraltar in  the military world. The doc- (622) 
trine has been long since exploded that 'the people are their own 
worst enemies.' We are not required to make an untried experiment ; our 
people have been three times assembled in  convention, and on each 
occasion to the advancement of the general good. Almost all the old 
thirteen States of the Union have had conventions to revise ana 
amend their Constitutions, and their labors have advanced the common- 
wealth. Recently have Massachusetts, New York, South Carolina and 
Virginia been engaged in the business of revising their organic law. 
Why should our people more dread the hand of reform than their 
neighbors? Why should we fear to trust them with the work of reforma- 
t ion? Patriotism is unwilling to admit that we have not confidence in  
their virtue and intelligence." 

Judge Toomer was averse to having his picture taken-no doubt 
the result of his extreme modesty. The portrait which is before us was 
copied from a faded daguerreotype, the only likeness extant. Though i t  
is the best that could be made, it fails to do him justice; for he was a 
very handsome and noble looking man, as I remember him. I t  is the 
gift of Mrs. Haslam and Mrs. H. R. Horne, daughters of Governor 
Winslow and granddaughters of Judge Toomer. 

Mr. Chief Justice and Associate Justices, I now present to you the 
portrait of one of your predecessors on this bench, who was not the 
least worthy of honor of those whose pictures adorn your walls. 
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ACCEPTANCE BY CHIEF JUSTICE CLARK 

We are gratified to place the portrait of Judge Toomer on these walls 
by the side of his associates on this bench. H e  lived an honorable and 
useful life. .His influence, his example and his labors were for the better- 
ment of society and for the good of the State. 

"He bore without abuse 
The grand old name of gentlemail." 

(623)  H e  served on the Superior Court with distinction both before 
and after his service here. Though his term on this Court was 

brief, i t  was long enough to show his eminent fitness for its duties. Hi3 
State and this Court will ever recall his memory with pride. His opin- 
ions on the law side will be found in  13 N. C., and i n  Equity cases in 
16 N. 0. 

The Marshal will hang the portrait in its appropriate place. 
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ABANDONMENT. See Pleadings. 

ACCOUNT STATED. See Presumptions. 

ADULTERY. See Marvage and Divorce. 

ADVERSE POSSESSION. 
1. Deeds and Conz>e~an.ces-Title-I?tstructions.-men plaintiff claims 

the land by, adverse possession, and the defendant claims as  grantee 
of a purchaser a t  a sale under a mortgage given by plaintiff, which 
claim plaintiff resists upon the ground that  the description i n  the 
mortgage does not cover the locus in quo, i t  is not to plaintiff's preju- 
dice for the trial judge to charge, in effect, that, if the plaintiff was 
in possession of the land for twenty years and held i t  openly and 
adversely within known and visible 1ines.and boundaries, and had 
never conveyed the same, i t  would ripen the title in  him. Grimes u. 
Bruan, 248. 

2. Deeds and Conveyances-Gt-antor in  Possession-Subsequent Deed.-A 
grantor in  a deed may afterwards acquire title to the land therein 
conveyed by purchase or adverse possession, good against his grantee 
and those claiming under him. Chatham v. Lansford, 363. 

AGENCY; See Principal and Agent ; Intoxicating Liquors. 

AMENDMENT. See Pleadings. 

APPEAL AND ERROR. 
1. Supreme Court-Discretion-New Trial as  to All Issues.-When error 

is found on appeal as  to some of the issues submitted in  the lower 
court, the Supreme Court may, in  its discretion, grant a new trial a s  
to all, when i t  appears that injustice would otherwise be done to one 
or both of the parties litigant. Hawk v. Lumber Co., 10. 

2. Both Parties Appeal-New Trial.-When a new trial has been granted 
by the Supreme Court in the appeal of one of the parties litigant, the 
appeal in the same action by the other party will be dismissed. Hawk 
9. Lumber Co., 16. 

3. Remitter.-Ti7hen, on appeal to the Superior Court from a judgment 
of a court of a justice of the peace, the amount involved is doubtful. 
i t  may be made clear by a remitter sufficient to  confer jurisdiction, 
even if the remitter is retroactive. Teal fl. Templeton, 32. 

4. Discretion of Court.-The trial on appeal in  the Superior Court from a 
justice's judgment is de nouo, and the judge may, in his discretion, 
allow pleadings to be filed. Ibid. 

5. Nuits-Forma Pauperis-Application Denied, Afterwards Granted.-An 
exception to the refusal of the trial judge to dismiss an action, brought 
in  forma pauperis, for that theretofore another action for  the same 
cause had been dismissed by another judge, under Revisal, 451, and 
no appeal taken, cannot be sustained. Rich u. Vorisey, 37. 

6. Limitattons of Actions-Issz~es-Assig?tment of Error.-When no issue 
a s  to  the statute of limitations was tendered or requested in  apt 
time, i t  cannot be assigned as  error, after verdict, that  no such issue 
was submitted. Rich n. Morisev, 37. 
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APPEAL AND ERROR-Co?ttinued. 
7. Judge's Charge Assumed.to be-Correct.--When i t  is stated in  the record 

that the court called the jury's attention to a matter, or had instructed 
upon it, the charge thereon is  assumed to be correct on appeal, when 
i t  is not set out in  the case. Davis u. Stephenson, 113. 

8. Evidence, Newly Discovered-Cumulative Evidence.-A motion for a 
new trial upon newly discovered evidence must be overruled, when 
it appears that  the evidence relied on is  only cumulative. Myatt v. 
Myatt, 137. . 

9. Issues, New Trial as  to SomeDiscret ion of Supreme Court.-It is 
within the discretion of the Supreme Court to grant a new trial upon 
one or more issues, and let the others stand, when it clearly appears 
that the matters involved are  entirely separate and distinct from the  
matters involved in the other issues, and that a new trial can be had 
without danger of complications with other matters; especially so  
when both sides appeal in  a n  action for damages for personal injuries 
sustained, and error is found only in the plaintiff's appeal upon the  
measure of damages. Rushing u. R. R., 161. 

10. Brief-Exceptions Abandoned.-An exception appearing of record, but 
not referred to in  the appellant's brief, is regarded a s  abandoned on 
appeal. Smith v. Moore, 185. 

11. Injunction-Abstract Question.-When pending an appeal from a judg- 
ment dissolving a restrainillg order the act sought to  be restrained is 
accomplished, the Court will dismiss the appeal. Picklev v. Board of 
Education, 221. 

12. A petition to rehear can be withdrawn. Britt u. R. R., 581. 
13. On appeal from a restraining order no case on appeal is necessary. 

S ,  3. Moses, 581. 
14. Where a prisoner escapes pending his appeal the appeal will be dis- 

missed. 8. u. Moses, 581. 

ARBITRATION. 
1. Appointment of Third Arbitrator-Notice to Parties-Hearing-Invalid 

Award.-When parties submit a matter in  controversy to the decision 
of two arbitrators, with power, in case of disagreement, to call in a 
third arbitrator, they must, in  the absence of an agreement to t h e  
contrary, be notified of the appointment of the third arbitrator, t h e  
time and place of meeting to determine the controversy, with a n  
opportunity to introduce their evidence and submit arguments as  in  
the original hearing, and failure to give such notice and hear the 
testimony will invalidate the award a t  the instance of either party to  
the controversy. Bray v. Staples, 89. 

2. Same-Instructio%s.-It appearing from the uncontradicted evidence 
that no notice was given of the selection of the third arbitrator, and 
that  he heard no evidence or argument otherwise than as  repeated to 
him by the original arbitrators, his Honor correctly instructed t h e  
jury to answer the issue setting aside the award. Ibid. 

ARGUMENT OF COUNSEL. See Power of Court ; Instructions. 

ASSAULT. 
Secret Assault-Circumstantial Evidence-Sufficient.-Upon trial under 

indictment for secret assault against two defendants, judgment was 
rendered against both, one of them appealed. There was evidence 
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ASSAULT-Contimued. 
tending to show that assault was made upon witness and two sons, ' 

and that one of the defendants, appellant's brother, was one of them; 
that  a pistol ball, 38 caliber, was taken thereafter from witness's arm, 
and that a large number of No. 12 shotgun shells, and four or five 
No. 38 empty pistol shells, were found in the yard where the assault 
was made; that appellant had that evening bought several boxes of 
shotgun shells, No. 12, and was seen with the other defendant, who 
was armed with a 38-caliber pistol, about three hours before the 
occurrence, within time for them to have been present; that  one of 
the occupants of .the room had previously reported a blockade still of 
the appellant's brother, who was admitted to have been present: 
Held, the evidence, taken collectively, was sufficient to  sustain the . 
finding of the jury. 8. v. Walker, 527. 

1 ASSESSMENTS. See Municipal Corporations. 

ASSIGNMENT OF ERROR. See Appeal and Error. 

ASSUMPTION OF RISK. See Contributory Negligence. 

ATTORNEY AND CLIENT. 
Partnership-Principal and Agent-Notice to Produce Letters.-Defendant 

informed a credit agency in reply to i ts  request, by letter, that  he was 
a member of a certain firm. The agency, by its general methods, 
informed its patrons, and one of them advanced credit to the firm 
upon the faith of the defendant's being a partner. Thereafter, defend- . 
an t  notified the agency by letter, of which no copy was made, that  
his former letter was erroneous and that  he was not one of the firm. 
The patron of the agency sued defendant to recover for  goods sold 
and delivered. Notice to produce the second letter was given in a m ~ l e  
time, before trial, to the attorney of plaintiff and to a local branch 
of the agency: Held, (1 )  Par01 evidence of the contents of the letter 
mas admissible upon failure of plaintiffs to produce letter; (2)  the 
credit agency was the agent of the principal, and notice to the prin- 
cipal's attorney was sufficient; (3)  the reply to notice to  the local 
branch that  all correspondence had been sent to an office of the credit 
agency beyond the State, was insufficient. Rheilzsteim v. McDouball, 
252. 

BANKRUPTCY. 
Bankrupt Act-Mortgage-The of Bmcution of Power of Sale.-The pro- 

vision of the Bankrupt Act making all debts owing by the bankrupt 
due and payable a t  the date of the adjudication, does not affect the 
terms of a mortgage executed by him, in which the date a t  which 
the power of sale may be executed is fixed. Yartin v. Kirkpatrick, 
400. 

BETTERMENTS. See Deeds and Conveyances. 
BILL OF LADIKG. See Penalty Statutes; Carriers of Goods. 

BILL OF PARTICULARS. See Indictment. 

BOND ISSUES. See Taxation. 

BOUNDARIES. See Deeds and Conveyances ; Municipal Corporations ; Stock 
Law. 
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BRIEF, EXCEPTIONS ABANDONED. See Appeal and Error. 

BROADSIDE EXCEPTIONS. See Objections and Exceptions. 

CARRIERS OF GOODS. See Penalty Statutes. 
1, shipper's Load and Count-Bill of Lading-Presumptive Eviderzce- 

Rebuttal.-When i t  is admitted that i t  was the consignor's duty to  
load a car for shipment, which had been placed a t  its mill for the 
purpose by the carrier, and that the carrier's agent gave a bill of , 

lading upon the statement of the consignor tha t  the car had been 
loaded, without being required to verify the statement, the bill qf 
lading is not presumptive evidence of the receipt of the contents of 
the car, for the carrier's prima facie liability is  rebutted by the admis- 
sions, and the question is an open one for the jury, in a suit by the 
consignee for the value of the contents of the car, and for the penalty 
for  failure to deliver under Revisal, sec. 2632. Peele u. R. R., 390. 

2. Name-Burden of Proof.-When, in a suit by the consignee against a 
carrier for the value of a carload shipment, and penalty for failure 
to deliver, under Revisal, sec. 2632, i t  was admitted that i t  was the 
duty of the shipper to load the ca r ;  and that the carrier mas not 
required to verify the loading, but gave the bill of lading, in evidence, 
upon the statement of the shipper, the burden of proving the contents 
of the car is upon the consignor, under the doctrine that he who has 
the best opportunity of knowing the facts must prove them. Did. 

3. Same-Evidence.-When a shipment of freight and transportation 
charges are refused by carrier's agent because he did not know where 
i ts  given destinatdon was, and it appears that  the name given was 
very slightly changed from that appearing in the "Official Railway 
Guide and Shipping Guide" used by the carrier; the fact that another 
agent, who afterwards took the place of the first, promptly learned 
the location of the destination and the rate, and gave bill of lading 
and made shipment, is evidence that  the rate  and destination could 
have been ascertained by the first from the information given him, in  
an action for the penalty prescribed by Revisal, see. 2631. Reid u. 
R. R., 423. 

CARRIERS OF PASSENGERS. See Evidence. 
Pleadings-Principal and Agent-scope of Authority-Ticket Agents- 

Demurrer.-A motion to dismiss upon the complaint should be denied, 
when i t  is alleged that plaintiff, through her agent, bought of defend- 
an t  railroad company's agent a t  its station, s., a ticket from K, to S. 
under contract that  the plaintiff a t  K. was to be notified a t  once 
thereof by defendant's agents, which was not done within six days, 
through the defendant's carelessness and negligence, whereby plain- 
tiff, who had no money with her, was uiiduly delayed, to her great 
damage. Reeves u. R. R., 244. 

CHALLENGE. See Jurors. 

CHARACTER. See Evidence. 

a CHARACTER OF DECEASED. See Evidence. 

CHARGE ON LAND. See Deeds and Conveyances. 

CHILDREN. See Deeds and Conveyances. 
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COLLCSION. See Mortgagor and Mortgagee. 

COLOR OF TITLE. See Deeds and Conveyances. 

CONDEMNATION PROCEEDINGS. 
1. Municipal Corporations-Discretionary Powers-Public Welfare-Xhade 

Trees.-The courts will not interfere with the exercise of discretionary 
powers conferred upon municipal corporations for the public welfare, 
unless their action should be clearly so unreasonable as  to  amount 
to  a n  oppressive and manifest abuse of their discretion ; and, when in 
the exercise of their proper discretion, the authorities order shade 
trees along the sidewalks in front of a citizen's residence to  be cut 
down to the injury of his property, for the preservation of the city 
sewerage, a restraining order should not be granted. Rosenthal v. 
Goldsboro, 128. 

2. Municipal Co?*porations-Discretionc~ry Powers-Public W e l f a r e S h a d e  
Trees -Notice - Damnum Absque Injuria. -When a municipality, 
within the proper exercise of its discretionary powers conferred upon 
them for  the welfare of the public, condemn the trees on the sidewalk 
in front of the property of the citizen, no legal right of the citizen is 
infringed upon, and no previous notice to him is required. The 
injury, if any suffered by him, is damnum absque injtcria. (Brown 
v. Electric Co., 138 N. C., 533, cited and distinguished). Ibid. 

I CONSPIRACY. See Pleadings ; Evidence, 

I CONSTITUTIONAL LAW. 
1. Tarnation, Limitation Imposed On-Legislative Power.-The limitation 

imposed upon cities in creating a bonded indebtedness is by statute, 
Revisal, sec. 2977, and not a constitutional one. Whnrton u. Greens- 
boro, 62. 

2. Wme-Ratification.-The Legislature, having the power to impose a 
general limitation upon the taxing power of municipalities, may ratify 
a bond issue previously declared invalid by the courts on that  account, 
and except any particular municipality from the operation of the 
general law. Ibid. 

3. Municipal Go!-poratio?zs-Territory A?znexed-Aye and No Vote.-When 
a municipal charter has been passed in accordance with Art. 11, 
sec. 14, of the Constitution, requiring the yea and nay vote to be taken 
on three several days, it is not necessary for an act annexing territory 
thereto to be passed in like manner to confer authority for the levying 
of taxes within the territory annexed. Lutterloh v. Fayetteville, 65. 

4, Municipal Corporations-Territory Annemd-Consmt of Voters-Legis- 
Zative Powers.-There is no constitutional restriction here, and our 
Legislature may annex contiguous or adjoining territory to that of a 
municipality, without the consent of the voters thereof, or of the old 
territory, and such action is not subject to review by the courts. Ihid. 

5. Municipal Corporations-Charters-Contractual Rights-Vested Rights 
-Legislative Powers.-No vested rights can accrue under a municipal 
charter as it is not a contract between the citizens of the munici- 
pality and the State; nor can valid objection be made to the Legisla- 
ture annexing territory thereto on the ground that  the old territory 
owed debts, for the presumption is that value was received which 
inures to  the benefit of those residing within the territory annexed. 
Ibid. 
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CONSTITUTIONAL LAW-Continued. 
6. Due Process.-.4 statute authorizing an assessment which provides for 

a notice that will enable the property owner to appear before some 
authorized tribunal and contest the validity and fairness of the 
assessment before i t  becomes a fised charge on his property, is not 
open to the objection that i t  deprives the owner of his property with- 
out due process of law. Kinston u. Loftin, 255. 

7. Married Women.-The provisions of the Constitution, relating to mar- 
ried women, makes no change in the estate in lands by husband and 
wife in entirety, or the right of survivorship therein. Jones v. Hmith, 
318. 

8. Carriers of Goods-Penaltg Statutes-Refusal to Accept Nhipnzent- 
Commerce Clause.-The penalty arising under Revisal, sec. 2631, from 
the wrongful refusal of carrier's agent to accept a n  interstate ship- 
ment of freight, bears no relation to  the Commerce Clause of the 
Federal Constitution, for the penalty accrues before the freight is 
accepted for transportation. Reid 9. R. R., 423. 

9. Legislative Power-"Recorder's Court"-Jurisdictio12, Defined.-The 
Legislature has the constitutional power to create a "recorder's court" 
of a city, giving i t  original jurisdiction over all criminal offenses 
below that of felony, and declare them to be "petty misdemeanors." 
S. u. Hhine, 480. 

10. Same-AppeadTrial by Jurg.-When a legislative act creates a court 
of original jurisdiction for the trial of petty misdemeanors, and 
prescribes an appeal to the Superior Court, the constitutional right of 
trial by jury is  preserved. Ibid. 

11. Legislative Powers-Courts-AppeaGGra?td Ju?y.-Ko valid objection 
can be raised to the constitutionality of a court created by the Legis- 
lature, preserving the right of appeal to the Superior Court, because 
a grand jury is not the first to  pass upon a bill of indictment charging 
the offense. Ibid. 

12. Commerce Clause.-A sale of whiskey consummated in another State, 
by order of one as  agent for the buyer sent from a place in the State 
where the sale is prohibited, is not indictable under the Commerce 
Clause of the Federal Constitution, and State legislation cannot affect 
the transaction, in  respect to its criminality, until and after there 
had been a delivery within the State. 8. v. Whisenant, 515. 

13. Punishment Emcessive-Cruel or Uausua1.-In this case, punishment 
for nine years in the penitentiary was not excessive, or cruel or unus- 
ual, within the meaning of the Constitution. 8, v. Lance, 552. 

CONTRACTS. 
1. Measure of Damages-From What Time Estimated.-Parties to a con- 

tract are presumed to have contracted with reference to the damages 
which would arise from a breach thereof under the conditions exist- 
ing a t  the time of the breach. Hawk v. Lumber Co., 10. 

2. Hame-Evidence-Matters in  Diminution of.-When a party to  a con- 
tract thereby agreed to log the lands of the other party a t  a certain 
price, and was prevented from fulfilling his agreement by the breach 
thereof of the other, evidence of the subsequently increased price of 
labor, for the purpose of showing a diminution in the profits of logging 

462 



during the period of time required to fulfill the contract, is incompe- 
tent, and a charge to the jury based upon that theory is erroneous. 
Ibid. 

3. Options-Rights of Parties.-Defendant contracted with N. Bros. to 
give them an option on his stock, in an incorporated company, with 
the privilege of buying a t  any time within three years. He after- 
wards placed the stock in the hands of a trustee for the purpose of 
securing the performance of a contract made with K. with direction 
to sell to "some parties agreeable to N. Bros." I n  an action by K. 
against defendant, and the trustee, to  compel the latter to sell the 
stock, N. Bros. were made parties defendant and asserted their rights 
under the option contract: Held, That an order to sell the stock should 
not have been made until the rights of N. Bros. had been passed 
upon. K. and the trustee took the stock subject to the rights of N. 
Bros. Kuker u. Snow, 181. 

I 
4. To Convey Lands-Equity-Parties-Imperfect Title.-Specific perform- 

ance of a contract to  convey a n  indefeasible title to lands will not be 
enforced in equity against a purchaser a t  the suit of one having the 
life estate, when those in  remainder have not been made parties and 
would not be bound by the decree. Triplett u. Williams, 394. 

CONTRACTS TO CONVEY LANDS. See Contracts. 

CONTRIBUTORY NEGLIGENCE. See Negligence ; Railroads. 

CORPORATIONS. See Municipal Corporations. 
1. D m n l ~ m  Absque Injuria.-When a person, corporate or individual, is 

doing a lawful thing in a lawful way, his conduct is  not actionable, 
though i t  may result in damage to another, for no legal right has been 
invaded, and hence i t  is  damnum absque irzjuria. White v. Kincaid, 
415. 

2.  Dissolutiom-Xtatute-Directors-Rights of Stoclcholdeis-1njulzction.- 
Revisal, see. 1195, enters into every charter of a corporation subject 
to  its provisions, and every stockholder in such corporation takes and 
holds his stock subject to the power of dissolution therein provided; 
and when the statutory provisions are  complied with and the direc- 
tors, acting in good faith and according to their best judgment for 
the interests involved, pass the resolution required, and it  is con- 
curred in by two-thirds in interest of the stockholders, i t  is only in rare  
and exceptional instances that  their action should be stayed or inter- 
fered with by the courts. Ibid. 

3. Dissolution - Statute-Directors-Fiduca Relationship.-The direc- 
tors of a corporation in proceedings for  dissolution, under Revisal, 
see. 1195, are trustees in the sense that  they must act faithfully i n  
their judgment for the benefit of the corporation and in furtherance 
of its interest, and not for the purpose of unjustly oppressing the 
holders of the minority stock, or to attain their own personal ends. 
Ibid. 

4. Dissolution-Statute-Injurzctio"il.--Directors-Discretion.-When a cor- 
poration lawfully proceeds to  wind up its affairs in  accordance with 
Revisal, see. 1195, the motive prompting the act, however reprehensi- 
ble or malicious, is not, as a rule, relevant to the inquiry; and the 



INDEX. 

CORPORATIONS-Continued. 
courts will not undertake to interfere with the honest exercise of 
discretionary powers vested by statute in  the management of a corpo- 
ration, however unwise or improvident i t  may seem in a given in- 
stance. Ibid. 

5. Dissolution - Statute - Rights of Btockholders-Injunction-Fraud.- 
When i t  appears of record that  a restraining order has been issued 
against the dissolution of a corporation, according to the provision 
of Revisal, see. 1195, a t  the suit of a stockholder, and that there was 
no scheme or conspiracy on the part of the management or majority 
stockholders of the corporation to oppress the plaintiff, except a n  
inference made by him from the fact that  a dissolution was resolved 
upon; and that, though solvent, there was no available capital with 
which to resume business, and no prospect of mutual coiiperation or 
eventual success, the restraining order should be dissolved. Ibid. 

6. Dissobution-Statutes-Questio?zs for  Court-Procedure.-Upon the dis- 
solution a t  the final hearing of an order restraining a manufacturing 
corporation from dissolving according to the provisions of Revisal, 
see. 1195, in  an action brought by a stockholder, when it  appears that 
there a re  substantial issues involving the adjustment of corporate 
affairs arising from the pleadings, especially as  to indebtedness be- 
tween the corporation and plaintiff and defendant, which will require 
decision by the Court, the proceedings referred to and contemplated 
by Revisal, sec. 1203, should be carried on and completed in the 
present action, and include such orders a s  to the disposition and sale 
of the plant as may be for the best interests of the assets and of 
the parties. Ibid. 

COUNSEL, ARGUMENT OF. See Power of Court ; Instructions. 

COUNTY COMMISSIONERS. See Stock Law. 

DAMAGES. See Measure of Damages. 
1. Contracts, Breach of-Present and Prospective-Procedure.-When 

there has been a definite and absolute breach of a contract which is  
single and entire, all damages, both present and prospective, suffered 
by the injured party, may and usually must be recovered in one and 
the same action. Wilkinson u. Dunbar, 20. 

2. Contracts, Breach of-Prospective Profits, When Recoverable.-When 
prospective damages are  allowed to the injured party as arising under 
a breach of contract, they must be such as  are  in reasonable con- 
templation of the parties and capable of being ascertained with a 
reasonable degree of certainty; and while profits prevented are  fre- 
quently held to  be excluded, they are  those expected by reason of 
collateral engagements, or dependent to a great extent on the uncer- 
tainty of a trade and fluctuations of the market. Ibid. 

3. Corztracts, Breach of-Prospective Profits, How ,Estimated.-When an 
injured party to a contract is entitled to recover prospective damages, 
proper allowance should be made for the fact that  recovery is had 
for damages that would have accrued a t  a future time, and the courts 
and juries should see that such is made for those fluctuations, which 
a re  likely to  occur. Where, however, the recovery is for the cutting 
and delivery a t  a certain price of several millions of feet of timber, 
a contract requiring years in its performance beyond the time when 
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tbe breach was established, i t  was error in the trial judge to instruct 
tbe jury, generally, that the measure of damages was the difference 
between the amount to be paid for the work and the cost .of per- 
formance. This is correct as  to damages already accrued, but, as  to  
those to  arise in the future, the rule should be the present value of 
such damages. Ibid. 

4. Co&racts-Prospective Profits-Contemplation of Parties.-Prospective 
profits are  advantages which are  the direct and immediate fruits of 
the contract entered into between the parties, are  a part and parcel 
of the contract, and presumed to have been taken into consideration 
at. the time i t  was made. Ibid. 

I 

5. Witnesses-Expert Testimony as to Facts.-Witnesses shown to be 
familiar with the tract of land, and lumbermen of experience having 
personal knowledge of the facts and conditions, may give their 
opinion as  to  the cost of cutting and delivering timber, and the profits 
per thousand feet, when the same is relevant to the inquiry in  a suit 
for damages arising from a breach of contract. Ibid. 

DEATH BY WRONGFUL ACT. See Executors and Administrators ; Evidence. 

DEEDS AND CONVEYANCES. 
1. Title-Evidence-Comn Source-Rule of Convenience.-When both 

parties to a controversy involving the title to land claim under the 
same person, i t  is not competent for either, as  such claimant, to deny 
that the common grantor had title. NcCoy v. Lumber Co., 1. 

2. Same.-\T7hen the rule applies that parties claiming land under a com- 
mon source are  not required to show title beyond, i t  is not in strict- 
ness an application of the doctrine of estoppel precluding a party from 
showing aild establishing title superior to that of the common source 
and connecting himself with i t ;  but the rule is established for the 
convenience of parties, relieving each from the necessity of proving 
title back of the common source when i t  is perfectly apparent that  . both of them are  acting in recognition of that  title a s  the true one. 
Ibid. 

3. Same-Tirnher-Deeds.-When, in an action for spoil and wrong to 
the land, the owner of the common source of title holds a deed pur- 
porting to  convey to him the fee in lands, or he is in possession thereof 
claiming to own them, and then conveys a restricted interest therein, 
in  this case the right to  cut and remove therefrom timber of specified 
size, the grantee of the restricted interest cannot deny the title of the 
common source, so as  to make i t  necessary for the grantor to  show 
his title beyond, in order to recover. Ibid. 

4. Sarr~e.-Plaintiff and his grantor were in possession under deed of cer- 
tain lands claiming them as absolute owners, one as  reversioner and 
the other as life tenant. They conveyed to one of the defendants 
the right to cut and remove from the lands the timber of a specified 
size, who, in his turn, and after the death of the life tenant, entered 
into contract with the other defendant to cut and remove the timber 
for them. Thereafter, the plaintiff brought suit for damages arising 
from defendant's spoil and m o n g  to the land:  Held, That, a s  
according to his own deed, in evidence, the plaintiff was the owner 
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of the lands, claiming them as his own, it was not necessary for him 
to prove his title further, in order to recover damages in a suit against 
those to whom he had conveyed the restricted estate. Ibid. 

5. Reformation-Evidence-Questions for Jury.-In an action to correct 
or reform a written instrument, when there is more than a scintilla 
of evidence, it is for the jury, and not the court, to say whether the 
evidence is clear, cogent and convincing. Cuthbertson v. Morgan, 72. 

6. Reformation-Equitable Relief-Covenants-Xupport-Charge on Land. 
Defendant executed a note, and to secure it executed a mortgage 
on his land. Thereafter, he entered into a written contract with 
plaintiff to convey to him a remainder in interest in one-haw the land, 
upon condition that he would pay off the note and mortgage in small 
annual installments ; and if, a t  the time the mortgagee demanded pay- 
ment, the plaintiff could not meet it, he would find some one to carry 
it, in which event defendant and his wife were to "renew the note 
and mortgage." Upon the payment of the note and mortgage or any 
renewal or renewals thereof, the defendants were to execute a deed 
to the land, reserving a life estate. The plaintiff paid a small amount 
on the debt and, being forced to do so, borrowed the balance and 
called upon defendants to join with him in securing it by mortgaging 
the land, and instituted action upon their refusal. Upon allegation 
and proof, defendants, by the verdict of the jury, engrafted a par01 
contract upon the written one, that, in addition, the plaintiff was to 
take care of defendants during life and see that they did not suffer: 
Held, (1) That as plaintiff, after the verdict, asked for a decree for 
reformation and specific performance, he is entitled in equity to have 
the defendants execute the mortgage in renewal, or substitution; 
( 2 )  that the agreement of support, etc., is a covenant and not a condi- 
tion precedent; (3)  that defendants' support, or an amount reason- 
ably sufficient therefor, in their condition in life, should be fixed and 
made a charge on the land ; (4)  that, if so desired, a reference should 
be had to ascertain what, if anything, is due on account of defendants' 
support in the past. Ibid. 

7. Undue Iflfluence-Evidence-Questims for Jury.-Upon evidence tend- 
ing to show that the grantor of a deed was not a provident or indus- 
trious man, that he was addicted to drink and was, at times, but not 
usually, incapable of attending properly to his business, and that 
usually he managed his own affairs, made contracts, executed deeds, 
etc., and that he was sober and clothed in his right mind a t  the time 
he executed the deed in question, the verdict of the jury that the deed 
in question was not obtained through undue influence will not be 
disturbed on appeal. M ~ a t t  u. Myatt, 137. 

8. Undue Influence-Evidence-Fraud.-While undue influence sufficient 
to set aside a deed does not necessarily include moral turpitude, or 
even an improper motive, yet, when the deed is the result of a domi- 
nant influence exercised over the mind of the grantor by another, so 
that the mind of the grantor is suppressed or supplanted and the deed 
expresses the will of the actor producing the result, the deed so 
obtained is not improperly termed fraudulent. Ibid. 

9. Undue Influmce of Third Persons-Relief &anted.-If a deed is pro- 
cured by the fraud or undue influence of one acting as agent of the 
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grantee therein; or if the grantee in such deed was a volunteer or 
bought with notice of the wrong done, or of facts sufficient to put a 
man of average business prudence on inquiry that would lead to 
knowledge, the grantor is entitled to adequate and proper relief. 
Beeson v. Smith, 142. 

10. same-&structions.-1n an action to set aside a deed to lands alleged 
to have been procured by fraud or undue influence, there was evi- 
dence tending to show, that the defendant (grantee) and plaintiff 
(grantor) were brother and sister, and the latter executed to the 
former a deed reciting a valuable consideration of $10, with stipula- 
tions that he was to take care of her, look after her affatrs during 
life and provide a suitable burial for her body a t  her death; that in 
return for this service he was to have and own all of her personal 
property owned at the time of her death; that she was not of suffi- 
cient mental capacity to make-the deed, and that it was procured by 
fraud and undue influence of a nephew by marriage, who had for some 
time previously lived on her land: Held, it  was error in the trial 
judge to charge the jury, in effect, that for the sister, the plaintiff, 
to recover, she must establish, by proper proof, that the execution of 
the instrument in question had been procured by the fraud or undue 
influence of the defendant, or that the defendant was a party to it. 
Ibid. 

11. Frc~ud-Tramsactions With Deceased Persons-Place of Signing-Harm 
less Error.-When there is no controversy as to the fact, and it is 
immaterial to the issue and nonprejudicial, where the deceased was 
when he signed a deed, in an action attacking its validity for fraud, 
admission of evidence that it was signed in bed is not reversible error, 
upon the ground that the testimony concerned a transaction between 
the witness and the deceased. Bmith v. Moore, 185. 

12. Evidence-Declarations Emplanatoru of PossessioniRes Qestc~.-While 
the issue of fraud is one to be passed upon by the jury, in an action 
wherein the validity of a deed is  attacked on that ground, declara- 
tions that the deed was procured by fraud, when qualifying and 
explaining the possession and made by the party in possession of the 
lands claiming them as his own a t  the time demand therefor was 
made, are competent as a part of the res gestce, the fact of possession, 
though incompetent as evidence of the alleged fraudulent fact, or as 
an opinion of how the deed was obtained. Ibid. 

13. Habenduwk-Remainder-C0nstructiorz.-While a stranger to a deed 
cannot be introduced in the habendum clause to take as a grantee, 
he can therein, take in remainder by way of limitation, when, by con- 
struction of the entire instrument, it  appears that the intention of 
the parties is given effect. An estate to D., "her heirs and assigns" 
in the premises ; habendzcm, to hold, "to her," the said D., during her 
natural life, and at her death to the heirs of S.: Held, the deed, 
construed in its entirety, conveyed only a life estate to D. with limi- 
tation over in accordance with the terms of the habendurn clause. 
Condor v. Recrest, 201. 

14. Deceased Persons, Transactions With-Title Claimed-Declarations.- 
When deceased has had no interest in the lands in dispute, but was 
simply an assignee of a purchaser thereof and made a deed in accord- 
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ance with directions given, evidence of his declarations and directions 
respecting the manner in which the deed was to have been drawn does 
not come within the prohibition of Revisal, see. 1631, involving trans- 
actions and communications with deceased persons, as  no claim of 
title is made under him. Ibid. 

16. Conveyances to Heirs of Living Person-Children.-An estate granted 
to  D. for life and then to the heirs of S., who wai  then alive, is 
operative as  to the conveyance of the remainder under Revisal, see. 
1583, which construes the word "heirs" to mean children, in such 
instances. Ibid. 

16. Parol Evidence-Locating Calls-Questions for Jury.--The description 
in a deed conveying a town lot as  follows: "Beginning a t  a stake on 
W. Street, said town,.27 feet 6 inches from N. IT7. corner of C. T. B. lot, 
on the same street, and runs N., 41 W. about 25% feet to  Sycamore 
Street; thence with Sycamore Street S. 48, W. 117% feet ; thence S. 41, 
E ,  about 25% feet," etc., is adequate and sufficient, and where, in 
connection with such deed, there is testimony to the effect "that 
plaintiff had built his present brick store along Sycamore Street and 
fronting Wall Street, and the wall of such ?tore above the ground was 
seven inches into Sycamore Street, and this infringement on Sycamore 
Street had been satisfactorily adjusted with the town authorities," 
this evidence furnished data from which the second corner called for 
in  plaintiff's deed, to  wit :  the intersection between Wall and Syca- 
more streets, could be given a physical placing, to wi t :  a t  a point 
seven inches short of the wall ,of the brick store, and required that  
the question of the correct location of plaintiff's deed should be sub- 
mitted to the jury. Hanstein v. Perrall, 241. 

17. Boundaries-Recognition-Acquiescence.-Recognition of and acquies- 
cence in  a line by the owners and occupants of adjoining lots as  the 
true boundary line, is evidence of the true boundary line in cases 
when the correct divisional line is not otherwise clearly defined and 
established. Ibid. 

18. Name-Nonsuit.-While recognition of and acquiescence in  a division 
line may not, as  a rule, justify a departure from the t rue dividing 
line, when otherwise clearly established, when i t  is not so established, 
and plaintiff claims that defendant has built beyond it  upon his land, 
evidence on the question of boundary is sufficient to go to the jury 
which tends to show, that upon each of the adjoining lots of plaintiff 
and defendant there had formerly been two wooden stores, subse- 
quently destroyed by fire, so close together that  their eaves had the 
same drip, causing the same trench on the ground by waters falling 
from them; that, to ascertain the correct dividing line, plaintiff had 
measured the distance between the brick pillars along the middle of 
the line caused by the common drip, and that  the brick building then 
constructed by him without objection from defendant's grantor, had 
its walls on his own land twelve inches back from the line as ascer- 
tained ; and in such case an order of nonsuit for want of any evidence 
of location was erroneous. Ibid. 

19. Descriptton-Parol Evidence.-A deed conveying a tract of land under 
the description: "A certain tract or parcel of land lying and being 
in the county aforesaid, fronting the farm of C. W. Taylor, adjoining 
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the farm of T. H. Robinson, and others, and known as  the B. H. 
Taylor place, being 150 acres more or less," is sufficiently definite to  
permit the reception of par01 testimony to fit the description to the 
property, and it  was further competent to  show by such testimony 
that the father of defendant, and grantee in  the deed, had constituted 
thirty additional acres, being the locus in  quo, as a part of the B. H. 
Taylor place for the purposes of the deed, and that  the same was 
included within the descriptive terms of the instrument. Grimes v. 
Bryan, 248. 

20. Calls-Boundaries-Par01 Evidence.-When i t  is pertinent to  the in- 
quiry, in a n  action for the possession of lands, as  tending to establish 
a call in a deed under which one of the parties to the action claims, 
it  is competent for a witness to testify that he had heard one of the 
natural boundaries called by the name mentioned in the deed. Mc- 
Neely v. Lamton, 327. 

21. Burnt and Lost Records-Proceedings-Copies of Deeds-Estoppel.- 
Plaintiff claimed title to the land in controversy by virtue of a deed 
to his ancestor T. and seven years adverse possession. Defendant 
put in evidence the record of proceedings to  restore a burnt or lost 
record, under Code, sec. 56 (Revisal, 328), brought by M., under whom 
he claimed, against T., to estop plaintiff from denying the location 
of the boundaries ascertained and declared by the court therein: 
Held, (1) Plaintiff is not estopped by that  record from proving title 
to the land, or from showing its true boundaries, the copies having 
only the same force and effect as  the lost or destroyed deeds and 
records would have had, if produced. Ibid. 

22. Boundaries-Annemed Plat-Euidence-hen the length of a boundary 
line of land is  not given in the conveyance, but is given in an annexed 
plat, the jury may consider the distance as  specified in the plat in 
locating that line. Ibid. 

28. Boundaries-Evidence-Qt~estims for Jurg.-In an action involving the 
title to lands, when the controversy is dependent upon the true 
location of lands described,in a certain grant, the jury a re  not con- 
fined, necessarily, in their inquiry, to the location of the lines of other 
tracts called for in  the grant, which are  not themselves located. 
(Moore v. McClain, 141 N. C., 479, cited and approved.) Ibid. 

24. Pleadings-Descriptio+Identity.-When the description of the bounda- 
ries of the land in controversy, a s  set out in  the complaint, corre- 
sponds with that given in a certain conveyance or grant upon which 
the plaintiff's right of recovery is made to depend, and a witness has 
testified a s  to  the identity of a part of the lands, there is some 
evidence to sustain the plaintiff's right to  recover a t  least a part of 
the lands described in the complaint. Ibid. 

25. Controlling Calls.-A definite call in a deed or grant for  a corner o r  
line of a n  adjoining tract of land, which is known and established, 
will control the course and distance, unless it  is made to appear that, 
with a view of making the deed, and by physical survey, a different 
corner was established, or a different line was actually run and 
marked, and the instrument was executed by the grantor with the 
intent, a t  the time, to  convey the land according to this actual survey. 
Hitchell v. Welborn, 247. 
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26. Same-Misleading Instructions.-Where th'e right of the parties de- 

pended on the correct location of a grant to J .  Tv., and this grant for 
its beginning corner called for a TV. 0. and gum, the beginning corner 
of the grant to Benjamin Johnston, and there was evidence on the 
part  of defendant tending to fix this corner of the Johnston grant 
a t  "A," i t  mas reversible error to  charge the jury that "they should 
locate the grant to Benjamin Johnston, if they could, and use the 
evidence thereon to aid them in locating the James Welborn grant." 
For  if the corner of the Johnston grant, called for as the beginning 
course of the Welborn grant, was fixed and established, its correct 
location, on the facts presented, would fix and control the location of 

a the beginning corner of the Welborn grant, and the jury should have 
been so instructed. Ibid. 

27. Delivery to Third Party-Conditional DeliuenJ-Presumptio+E?jidence 
-Rebuttal.-The execution and delivery of a deed by the maker to  a 
third person must be accompanied by unqualified instruction to de- 
liver, to make such delivery effectual; and when the testimony of the 
subscribing and only witness tends bbt to show that  the maker signed 
the deed and gave i t  to a third person with instruction to deliver 
i t  to the proper person if he never called for it, and that  it was not 
delivered to the grantee in  the lifetime of the maker, the presumption 
of delivery from the unexplained possession of the grantee and i ts  
registration is rebutted. Fortune v. Hunt, 358. 

28. Deliverg to Third Party-Conditional Deliuerg-Death-Revocation.- 
When the maker of a deed gives i t  to a third person to deliver, but 
qualifies his instructions so as  to retain control over it, and dies while 
this condition exists, in  law his death revokes the authority thus  
given ; otherwise, when the delivery is complete in  grantor's lifetime, 
for  then i t  relates back to the time of its delivery to  the third person. 
Ibid. 

29. Delivery Essential-Intent.-The actual delivery is essential in law t o  
the validity of a deed, and in its absence the intention of the grantor 
will not be considered. Ibid. 

30. Delivered to Third party-~resumbtive Evidence-Burden of Proof- 
Verdict Directing-Questions for  Jury.-The presumption is that a 
deed duly proven was executed and delivered a t  the time i t  bears 
date. The burden of proof is upon the party seeking to attack its 
validity to show the contrary. Therefore, the court erred in directing 
a verdict, but should have submitted the issue to the jury with appro- 
priate instruction. Ibid. 

31. Grantor in  Possessiom - Nubsequent Deed - Adverse Possession. - A  
grantor in a deed may afterwards acquire title to  the land therein 
conveyed by purchase or adverse possession, good against his grantee 
and those claiming under him. When a grantor of a deed remaining . 
in possession subsequently purchases from another the land described 
therein, and takes a deed therefor to  himself, the second deed is color ' 

of title which open, notorious, continuous adverse possession may 
ripen into a perfect title against all persons not under disability. 
Chatham u. Lamford, 363. 

32. Same-Entry and Ouster-Estoppel-Adverse Possession.-Every entry 
on land is presumed to be under such title as the party thus in pos- 
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session holds; and when a grantor in a warranty deed remains in 
possession of lands, afterwards purchases the same from a third per- 
son, takes deed therefor to himself, and claims the right of possession 
thereunder, the fact of his thus taking the deed amounts to an entry 
and ouster, and he is not estopped from asserting title by adverse 
possession because of the covenant of warranty in his deed. Ibid. 

Y3. Construction-Formal Parts-lntent of Grantor.-The whole of a deed 
should be so construed as to effectuate the plainly expressed intention 
of the grantor, and so as to prevent the technicalities of the common 
law rule of construction, now obsolete, which regards the granting 
clause and the habendurn and tenedurn as separate and independent, 
each having its own special functions, from overriding the intention 
so expressed. Triplett u. Williams, 394. 

34. SarneUHeirs"-Limitation in Habendurn.-The premises of a deed to 
land read, among other things, "unto said M. G., her heirs and 
assigns"; and the habendurn, "to herself the said M. G. during her 
lifetime, and a t  her death said land is to be equally divided between" 
her children: Held, (1) Since under the 9c t  of 1879, now Revisal, 
sec. 946, the same estate would have passed if the word "heirs," an  
established formula, had been omitted in the granting clause, there is  
no repugnance in this deed between the granting clause and habendurn; 
( 2 )  the limitation of the estate in the habendurn, and the creation 
of an estate in remainder therein, were conclusive proof that there 
was no intention of the grantor to create an estate in fee, but an 
estate for life to M. G. with a remainder over to her children. Ibid. 

35. Contracts to Convey-Equity-Fraud or MistabeI2easonable Relief.- 
When the defense to an action for specific performance to convey 
land is that, as a part of the consideration for the contract, entering 
into the treaty and forming part of the negotiations, the plaintiff was 
to give defendant an option on another tract of land, which was not 
done, the contention does not necessarily involve an allegation of 
fraud or intentional wrong, but in this case only the question of a 
reasonably well grounded belief on defendant's part that the option 
was to be given. Rudisill u. Whitener, 439. 

DEMURRER. See Pleadings. 

ENTRY AND OUSTER. 
Estoppel-Adverse Possession.--Every entry on land is presumed to be 

under such title as the party thus in possession holds; and when a 
grantor in a warranty deed remains in possession of land, afterwards 
purchases the same from a third person, takes deed therefor to him- 
self, and claims the right of possession thereunder, the fact of his 
thus taking the deed amounts to an entry and ouster, and he is not 
estopped from asserting title by adverse possession because of the 
covenant of warranty in his deed. Chatharn v. Lansford, 363. 

EQUITY. See Issues ; Jurisdiction ; Wills. 

ESTATES. See Wills. 

EVIDENCE. 
1. Matters in pimhution.-When a party to a contract thereby agreed to 

log the lands of the other party at a certain price, and was prevented 
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from fulfilling his agreement by the breach thereof of the other, 
evidence of the subsequently increased price of labor, for  the purpose 
of showing a diminution in the profits of logging during t,he period of 
time required to fulfill the contract, is incomplete, and a charge to 
the jury based upon that theory is erroneous. Hawk u. Lumber Go., 
10. 

2. Witnesses-Expert Testimony as fo Pacts.-Witnesses shown to be 
familiar with the tract of land, and lumbermen of experience having 
personal knowledge of the facts and conditions, may give their opinion 
a s  to the cost of cutting and delivering timber, and the profits per 
thousand feet, when the same is  relevant to the inquiry in a suit for 
damages arising from a breach of contract. Wilkinson v. DunOar, 20. 

3. Account bStc~ted-Correctness-Habitual Drunkemess.-Evidence that 
the one suing on a n  account stated was in the habit of drinking 
liquor excessively, is competent for the purpose of showing that he 
was not qualified to transact business or to  keep accounts correctly. 
Davis u. Stephenson, 113. 

4. Same-Xonsuit.-The plaintiff, nineteen years of age, was employed 
chiefly to keep the books of defendant company. The vice principal 
of defendant, 6 h o  was directing the work, called plaintiff to assist 
in raising a pile driver by helping to work some jaclrscrews, placed 
for  the purpose. There was evidence tending to show that  the injury 
complained of was caused by the jackscrew being insecurely placed 
and certain timbers used in connection with them insecurely fastened, 
and in consequence of an ill-considered and negligent order, given by 
the vice principal: Held, there was sufficient evidence of negligence 
to be submitted to the jury, and a motion as  of nonsuit upon the 
evidence was properly refused. Ibid. 

5. Hearsay-Exceptions to Rule-Requisites.-Parties relying upon an 
exception to the rule that  hearsay evidence is inadmissible, must show 
affirmatively the existence of all facts necessary to bring the secondary 
evidence clearly within the exception. Smith v. Moore, 185. 

6.  Same.-In order for a party to introduce in evidence' stenographer's 
notes of the testimony of a witness taken a t  a former trial, i t  is 
encumbent on him to show the facts, upon which he relies, as  to his 
being unable to  procure the attendance of the witness, or have his 
deposition taken; and a doctor's certificate, merely to  the effect that  
the witness is too unwell to attend the trial, without having shown 
previous notice to the opposing party, or without making i t  appear 
that  the sickness is of a permanent character, is  insufficient to bring 
the evidence within the exception to the general rule that hearsay 
evidence is inadmissible. Ibid. 

7. Nonsuit-How Construed.-Upon a motion as  of nonsuit upon the 
evidence, the evidence must be construed in its most favorable light 
to the plaintiff. Cotton v. R. R., 227. 

8. Appeal and Error-Exceptions-Rejected Evidence-Harmless Error.- 
When the damages sought are  those arising from a fright received 
by plaintiff's horse caused by a traction engine left by defendant to 
one side of a public highway, it  is harmless error for  the trial judge 
to exclude evidence tending to show the gentle nature of the horse, 
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when uncontradicted evidence to the same effect was subsequently 
admitted. Davis v. Thornburg, 233. 

9, Declarations-Objections and Exceptions-Appeal and Error.-Declara- 
tions made by a party and testified to on the direct examination by 
a witness, not objected to a t  the time, and gone fully into on cross- 
examination, cannot be considered on appeal. Laney v. Hutton. 264. 

10. Nonsuit.-When there is some evidence that  defendant had acknowl- 
edged his liability for a debt sued on, a motion for judgment as  of 
nonsuit upon the evidence should be disallowed. Ibid. 

11. Parol Euidence-Record-Harmless Error.-Parol evidence of matters 
contained in a court record, when erroneously excluded, is cured by 
the subsequent introduction of the record itself. McNeely v. Laxton, 
327. 

12. Payment-Intent.-In this case there was evidence of an item of ac- 
count between plaintiff and defendant, amounting to the sum in con- 
trorersy, and defendant sent check "in full of account," not inclusive 
of the amount claimed by plaintiff, which plaintiff received, endorsed 
and kept the money on: IIeld, evidence sufficient, in this case, of the 
intent of full payment and discharge to  go to the jury. Armstrong v. 
Lonon, 434. 

13. 'Clritnesses-Gharc~cter-Impeacl~ing-Gontradictor.-It may be shown, 
on cross-examination, by the State, to impeach defendant's character 
witness, that  this witness had offered a reward for prisoner and 
therein, and otherwise, had stated and published that he  was a man 
of dangerous character, though the trial is for murder, without ele- 
ment of self-defense, and with direct evidence as  to the manner of 
the homicide. 8. v. Fisher, 557. 

EXECUTIONS. 
1. Issuance of-Requisites.-It is necessary for the issuance of a n  execu- 

tion that i t  be actually or constructively delivered to the sheriff, and 
when it  is made out, but not sent out of or issued from the clerk's 
office, and memorandum of "execution" is  entered on the docket, i t  is  
not sufficient, under Revisal, sec. 619, and does not prevent the judg- 
ment from becoming dormant. McKeithen u. Blue, 95. 

2. Issuance-Time to Issue-Notice-Btatute8.-Under Revisal, 1905, secs. 
619, 620, authorizing a party to  proceed to enforce a judgment by 
execution within three years, and requiring notice to defendant before 
issuance of execution, where no execution has been issued within 
three years, the issuance of a n  execution after three years without 
notice is only an irregularity, and a sale without objection gives to  a 
stranger, purchasing without notice, title to  the property. Ibid. 

3. Issuance-Irregularity-Waiver.-Where a judgment defendant ap- 
peared before the Superior Court in homestead appraisement proceed- 
ings and moved to set the same aside on the ground that  h e  had not 
been notified of the time or place of appraisement, without asserting 
that the execution was defective, he waived the irregularity that  it  
was issued without notice to him, as  required by Revisal, 1905, sec. 
620. Ibid. 

EXECUTORS AND ADMINISTRATORS. See Mortgagor. 
1. Death by Wrongful Act-Foreign Administrators-Subsequent QuaZifi- 

cation-Time fol: Bringing Suit.-The action given by Revisal, sec. 59, 
473 



INDEX. 

EXECUTORS AND ,4DMINISTRATORS-Continued. 

to executors or administrators of the person whose death is caused 
by the wrongful act, eta., of another person, duly qualifying here, 
is not available to a foreign administrator or to an administrator who 
has since qualified here after the commencement of the suit and the 
expiration of one year from the death of his intestate, which occurred 
in this State. Ha.11 u. R. R., 108. 

2.  Death by Wrongful Act-Procedure-When Suit Deemed to be Corn- 
meneed.-When a suit by a foreign administrator, under Revisal, see. 
59, has been dismissed, and he has subsequently qualified a s  adminis- 
trator here, his further proceeding to recover damages for  the wrong- 
fu l  act causing the death of his intestate, should be by a separate and 
independent action; but when he has been permitted by the trial 
court, without objection, to  become a party to the original suit and 
amend his pleadings to  meet the changed conditions in this respect, 
his action will be deemed as  commenced when he was made a party. 
lbid. 

EXEMPTIONS. 

Fugitive Prom Justice-Euidence-Animus ReuertendL-One who is a 
fugitive from justice, though leaving his family here, who cannot be 
found in the State and whose whereabouts a re  unknown, and the 
object of whose absence is to avoid serving a criminal sentence im- 
posed by our courts, is not a resident of the State within the meaning 
of Art. X, see. 1, of our Constitution, and not entitled to his exemp- 
tions here in  the absence of evidence or finding on the question of his 
animus revertendi. Cromer u. Belf, 164. 

FORNICATION AND ADULTERY. See Marriage and Divorce. 

FRAUD. See Judgments ; Principal and Agent ; Corporations. 

GUARDIAN AND WARD. See Trusts and Trustees. 

HABEAS CORPUS. 

Appeal and Error-Habeas Corpus Proceedings-LWnrnary Effect-State's 
Appeal.-The State has no right of appeal f rom an order releasing 
a prisoner in habeas corpus proceedings, as  such proceedings must 
necessarily be summary to be useful and give the beneficial results 
intended. I n  r e  Williams, 436. 

HABITUAL DRUNKENNESS. See Evidence. 

HEIRS OF LIVING PERSON. See Deeds and Conveyances. 

HEIRS O F  WIFE. See Husband and Wife. 

HUSBAND AND WIFE. See Constitutional Law. 

1. Deeds and Gonveyances-Heirs of Wife-Secolzd Wife's Dower.-When 
land has been conveyed to husband and wife, omitting the word 
"heirs" after the names of the grantees, then to the wife by name, 

' and heirs, the wife of a second marriage cannot claim dower after 
the death of the husband in the lands so conveyed, as only a life 
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estate passed to the husband and the fee to the first wife, which, 
without testamentary dis~osition, would pass to heirs. Sprinkle v. - - 
Epainhour, 223. 

2. Deeds and Conveyance?-Heirs of Wife-Estate Conveyed.-A deed to 
a husband and wife, and only to the heirs of the latter, does not pass 
the fee to  the former by virtue of Revisal, sec. 946, for as  to  him i t  
is plainly intended that the grantor meant to convey an estate of less 
dignity. Ibid. 

3. Deeds and Conveyances-Wife's E s t a t e R i g h t 8  of Eurvivorship.--When 
deeds are mutually given among the heirs a t  law to effect a partition 
of lands descended to them, and one of them is to a married woman 
whose husband is jointly named therein, but not jointly entitled, the 
doctrine of the,rights of survivorship does not apply; and i t  matters 
not if the deed was made a t  the wife's request, because she is pre- 
sumed to have acted under his coercion. Ibid. 

4. Partition of Lands-Owelt?~ Paid by Husband-No Resulting Trust.- 
Owelty money paid by a husband to equalize the partition of lands 
descended to his wife, among other heirs a t  law, as  tenant in common, 
does not create a resulting trust in  his favor to that  extent, for, 
nothing else appearing, the law presumes he intended it  for a b$nefit 
or a s  a gift. Ibid. 

5. Married Women-Tenant by the Curtesy-Heirs a t  Law-Color of Tdtle 
-Statute of Limitations.-The statute of limitations does not begin 
to run against a married woman, in adverse possession of lands under 
color for the required time, by ouster of a part thereof during her 
coverture, or, after her death, against her heirs a t  law during the 
continuous adverse possession of the husband a s  tenant by the 
curtesy. Hill u. Lane. 267. 

6. Estates in Entirety-Right of Sur?jivorship--Timber-Proceeds of Sale. 
When, after marriage, a husband and wife derive title to  land jointly, 
they are  seized of the entirety-that is, per tout, et non per my, and 
neither is entitled to a division thereof by partition proceedings, or 
of money derived as  proceeds of a voluntary sate of timber cut there- 
from, as  a matter of right. Jones v. Smith, 318. 

7. slander-Indictment of Husband.-Held by Clark, C. J., and Walker 
and Connor, JJ.: A husband is indictable, under Revisal, sec. 3640, 
if he wantonly and maliciously slander his wife. (8. u. Edens, 85 
N. C., 522, overruled.) S. u. Fulton, 485. 

8. flame.-Held by Walker, J., that by reason of the decision in 8, u. 
Edens, supra, the bill against defendant herein was properly quashed, 
though oft'enders will be punishable. (Following 8. u. Bell, 136 
N. C., 674.) Ibid. 

9. Same.-Held by Brown and Hoke, JJ., the bill herein was properly 
quashed, because a husband who slanders his wife is not indictable 
under Revisal, sec. 3640, as heretofore held in  8. u. Edens. Ibicl. 

10. Same.-The judgment of the Superior Court quashing the bill is 
affirmed. Ibid. 

IDENTITY. See Deeds and Conveyances. 
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"IN CARE OF." See Telegraph Companies. 

INCEST. 
Daughter of Half Sister.-Carnal intercourse of a man with the daughter 

of his half sister is incest, as  defined by Revisal, see. 3352. 8. u. 
Harris, 513. 

INDICTMENT. 
1. Burning Barn-Evidence, Sufficient.--Upon trial under a n  indictment 

for burning a barn in violation of Revisal, see. 3338, there was evi- 
dence for the State tending to proTe bad blood between the owner and 
defendant growing out of a previous difficulty, with threats of defend- 
ant  against the owner and another on that account, and that  the barn 
of the other person was burned previously to  the burning of the barn 
in question; that  the barn in  question was burned about four o'clock 
a. m., within 375 yards of defendant's house, in plain sight, and the fire 
attracted the whole neighborhood except defendant, who said he did 
not know of it  until between nine and ten o'clock, though there was 
evidence that  defendant arose that morning between four and five 
o'clock; that  there were well-defined running tracks from the burnt 
barn to defendant's house, larger than defendant's shoes, which were 
followed and he was found on the other side of his house, leaving it 
with a gun;  that defendant was asked to go to the burnt barn, hesi- 

* 
tated, refused and then complied and refused to have his shoe meas- 
ured, but walked off sixty or seventy-five yards and told witness to 
come and measure the tracks, which was not done: Held, sufficient 
to sustain a verdict of guilty. S, v. Allen, 458. 

2. Misdemeanor - "Peloniously" - "Second Offense"-Surp7usage.-When 
the word "feloniously" is used in a bill of indictment for  an offense 
which the statute makes a misdemeanor, it, and a charge of "guilty 
of a second offense," are  regarded a s  surplusage. S. v. Shine, 480. 

3. Plea-Confessiorz-Variance.-Upon a plea of guilty to  a n  indictment 
the guilt of the prisoner is thereby established, and the plea eliminates 
all questions of variance between the offense charged and the proof. 
8. v. Branner, 559. 

4. Appeal and Error-Judgmmt, Erroneously E n t e r e G N e w  Trial-Solici- 
tor's Discretion.-Should a new trial be awarded upon appeal by the 
State from a judgment of not guilty, erroneously entered by the trial 
judge, because the evidence did not correspond with the indictment, 
the question of adding another count to the bill, or sending in a new 
bill, is one for the solicitor alone. Ibid. 

INJUNCTIONS. 
Pleadings-Hearing.-The judge properly continued the injunction, until 

the hearing, upon the allegations in the pleadings. Martin w. Kirk- 
patrick, 400. 

INSANITY. See Murder. 

INSTRUCTIONS. 
1. Credibility of Witnesses-Questions for Jury.-An instruction which de- 

prives the jury of the right to pass upon the credibility of the wit- 
nesses is properly refused. Hawk v. Lumber Co., 16. 

2. Facts AssumecdCo.ntentions-Questions for Jury.-A "contention," un- 
der conflicting evidence, made during the trial of an action brought 
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upon account, that  an account had been rendered and kept a r-son- , 
able time without objection, cannot be made a basis of exception to 
the yefusal of the judge to charge accordingly: (1) I t  assumes the 
facts as to the absence of objection and the reasonableness of the time 
the account was kept; (2 )  I t  does not meet the requirements of a 
request for instructions. Davis v. Stephenson, 113. 

3. Account Stated-ilcceptance-Questions for  Jury.-Upon conflicting evi- 
dence, in a suit brought upon an account, i t  was not error to  plaintiff's 
prejudice for the judge to charge the jury there would be no legal 
presumption that  the account was presented and accepted by defend- 
ant, and should the jury find that  i t  had been presented and accepted, 
it  would devolve upon the defendant to pay it. Ibid. 

4. Asked-Substantially Given.--When the charge by the court presents 
every phase of the controversy, with correct instructions a s  to the 
law, a new trial will not be awarded for failure to give the instruc- 
tions asked, although they may involve correct propositions of law. 
Muse u. R. R., 445. 

5. Charge in Writing-BuppZementing, etc.--Charge Orally.-While the 
trial judge, when duly requested, must put his entire charge in  
writing, he may orally state the contentions of the parties or supple- 
ment slight omissions, and his doing so is not reversible error. 8. v. 
Khoury, 454. 

6. Charge in Writimg-Sufficient Compliance.-When, upon request of 
counsel, the trial judge puts his charge in  writing, and i t  is a full  
instruction generally as  to  the law applicable thereto, i t  is permissible 
for him to read his notes of evidence to the jury, and there is no error 
therein when i t  does not appear that  the interest of the party has been 
prejudiced. 8 .  v. Dimon, 460. 

7. Reasonable Doubt-Bufficient Charge.-In a criminal case it  is  not to  
defendant's prejudice for the trial judge to charge the jury, in sub- 
stance, upon supporting evidence, that a reasonable doubt implied 
that  the jury must be satisfied to a moral certainty, and, if the State 
has so satisfied the jury, they should return a verdict of guilty, when 
other parts of the charge relating to the same subject-matter correctly 
state the law. Ihid.  

8. Intomicating Liquors, Sale of-Euidence.-Under a n  indictment for  
keeping liquor for sale, contrary to chapter 21, Laws of 1908, i t  is 
correct to charge the jury, when there is evidence to  support the 
charge, that, in order to convict, they must find from the evidence, 
beyond a reasonable doubt, that  the whiskey was in defendant's pos- 
session; that he was keeping i t  for sale, and there was more than one 
quar t ;  and that if they were not so satisfied, the defendant should be 
acquitted. S. v. Dobbins, 465. 

9. Lmguage oJ Charge.-The language of a proper prayer for instruction 
need not be used if the charge by the court is itself proper. Ibid. 

10. Verdict Directing-Language Used-Euidence-Questions for  Jury.- 
When there is no conflict in the testimony, and, if believed, no infer- 
ence permissible therefrom but that  of guilt, i t  would not constitute 
reversible error for  a trial judge to charge the jury: "If they believe 
the evidence they would render a verdict of guilty"; though better 
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form to charge, "If you find the facts to be a s  testified," etc.; but when 
there is conflict in the evidence on any essential feature of the charge, 
or when, though there is no such conflict, more than one inference of 
fact is permissible, and any of them consistent with the defendant's 
innocence, the question of guilt or innocence is one for the jury. 
S. v. R. R., 508. 

11. Evidence-Admissiolzs-0 b jections-Appeal and Error.-An assignment 
of error to the charge of the trial judge, in stating an admission of 
fact, will not be considered on appeal, a s  such matters are  for him 
to settle; and if no such admission is made, objection should be made 
a t  the time so that he may correct the error. 8. v. Lance, 551. 

12. Instructions-How Colzutrue&Error in  Part-Cured.-When a de- 
tached part of a charge to the jury, taken by itself, erroneously places 
the burden of proof upon the defendant, on trial for manslaughter, to 
show matters of mitigation, excuse, etc., but when construing the 
charge as  a whole this part of the  charge is correctly made to depend 
upon other facts, should they so find them, and the burden is then 
properly placed, there is no error. Ihid. 

INSURANCE. 
1. Contracts-False Representations-Expressior~s of Opinion-Btatements 

of Fact-Questions for  Jury.-Declarations, though clothed in the 
form of an opinion or estimate, made by a duly authorized agent to  
induce a contract or policy of insurance, accepted and reasonably 
relied upon by the other party as statements of facts, may be con- 
sidered upon the question of whether fraud had been thereby perpe- 
t rated;  and when there is a doubt as  to whether they were intended 
and received as  mere expressions of opinion, or statement of facts to  
be regarded as  material, the question is one for  the jury. Whitehurst 
u. Insurance Co., 273. 

2. Contracts -Principal and Agent - Agent's False Representatiom - 
Knowledge Imputed-Liability.-When an agent of an insurance com- 
pany has induced the insured to take a policy of insurance in his 
company by making misrepresentation of a material fact concerning 
which, as  such agent, he should have known the truth, or makes it 
recklessly, or affirms its existence positively, when he is consciously 
ignorant whether i t  be true or false, his principal may be held respon- 
sible by the insured relying, and having reasonable ground to rely, 
upon the agent's statement as  importing verity. Ibid. 

3. Same.-A stipulation in a policy of life insurance, among other things, 
gave the plaintiff, the insured, the option to "surrender this policy 
and withdraw the entire cash value-that is, the legal reserve, com- 
puted according to the actuary's table of mortality, and four per cent 
interest, together with the dividend." There was evidence tending to 
show that the agent of the defendant, the insurance company, ind6ced 
the plaintiff, a blind man, to take out the policy by reading this 
stipulation to  him, and falsely informing him that  the company, a t  
the end of ten years, would pay back the premiums with interest: 
Held, (1) I t  was a question for  the jury a s  to  whether these assur- 
ances were intended as  statements of fact, accepted and reasonably re- 
lied upon by plaintiff as  a material inducement to  the contract; (2)  a n  
aftimative finding of the jury thereon established an actionable fraud 
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imputable to defendant company, entitling plaintiff to recover the pre- 
miums p.aid, and interest. Ibid. 

4. Contracts, Valid and Invalid-Severable.-A valid contract or policy of 
life insurance is severable from an inyalid collateral agreement made 
a t  one and the same time, respecting a benefit prohibited by statute. 
Annuity Co. v. Costner, 293. 

5. Same-When Enforcible.-When two contracts are  made a t  one and 
the same time respecting a contract or policy of life insurance, one 
valid and the other invalid, the valid contract is enforcible if sever- 
able froni the invalid one. Ibid. 

6. Same-Rebates.-A contract or policy of life insurance regularly issued 
and valid, is not affected by a collateral agreement that  the company 
would deduct certain amounts by way of renewal commissions as 
credits on the premium; and a defense to  the payment of a note 
given for the premiums is untenable, that the policy and note are void 
for reason that the special benefits or rebates were given to certain 
persons, and not all. of the "same class and expectation of life." 
Revisal, see. 4775. Whether the collateral agreement in this case is 
violative of the statute, qucere. Ibid. 

7. game-Consideration-Advantages Received.-When the insured has 
given his note for the  premiums on his life insurance policy, and has 
received for one year, in this manner, the benefits of the insurance, 
he cannot avoid paying his note upon the ground of his having col- 
laterally contracted with the company for deduction of certain 
amounts by way of renewal commissions in  violation of the provisions 
of Revisal, 4775. Ibid. 

INTERPRETATION OF STATUTES. 
1. Private Rights-Doubtful Meaning.-In interpreting a statute where 

the language is of doubtful meaning, the Court will reject an inter- 
pretation which would make the statute harsh, oppressive, inequitable 
and unduly restrictive of primary private rights. Nance v. R. R., 366. 

2.  Private Rights-Public Interest-Strict Construction.-Statutes which 
restrict the private rights of persons or the use of property in which 
the public have no concern should be strictly construed. Ibid. 

3. Fences-Barbed Wire - Spirit and Mischief. - A board fence with 
strands of barbed wire on the top, built within ten yards of a public 
road or highway, in a county to which Revisal, see. 3769, applies, 
comes within the mischief a t  which the statute is directed, and the 
person erecting or maintaining it  is guilty of a misdemeanor. f l .  u. 
Thomas, 565. 

INTERSTATE COMMERCE. See Intoxicating Liquors ; Penalty Statutes. 

INTOXICATING LIQUORS. 
1. Spirituous Liquors-Sale in Prohibited Territorg-Action Upon Con- 

tract-Doctrine, I n  Par i  De1icto.-An action on account of sale of 
cider brought by the successor in business of the vendor firm, cannot 
be maintained, when it  is established that the cider sold was intoxi- 
cating, that  this was known to the parties and prohibited by law. 
Under the doctrine of in pari delicto, the parties are left in  statu quo. 
Vinegar 00. v. Hawn, 356. 
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2. Spirituous Liquors-Sale i n  Prohibited Territory-License-Evidence.- 

When there is evidence that cider sold was intoxicating, the sale of 
which was prohibited by law, i t  may be shown a s  an admission, or 
quasi admission, of plaintiff, that i t  took out United States license 
to  sell intoxicating liquors. Ibid. 

3. Spirituous Liquor-s-Sale and Contract in  Prohibited Territory-Inter- 
state Shipment.-A contract of sale of spirituous liquors, made in this 
State, t o  be delivered in prohibited territory here, is illegal, and can- 
not be enforced though shipped from another State. Ibid. 

4. Same-Issues-Instructions.-Upon proper pleadings and evidence, i t  
was not error for the lower court to  instruct the jury, that  whether 
the contract of sale of spirituous liquors was made here in  prohibited 
territory, and whether by its terms the delivery was made here, were 
issues of fact, in an action on contract of sale of such liquors shipped 
here from another State. Ibid. 

5. Hale of-Evidewe Sufficient.-Evidence is sufficient to  sustain a verdict 
of guilty of keeping for  sale liquor, contrary to chapter 21 of the 
Laws of 1908, which tends to show, that  the accused borrowed the 
keys of a shop from the owner between 7 and 7:30 a. m., no liquor 
then being in the shop ; that  the owner went to  his shop about 10 a. m., 
and found the accused there alone; that  a search was made shortly 
thereafter, and a barrel of pint and half-pint bottles of whiskey was 
found; that, before then, and a t  the time in question, accused had 
been twice seen visiting a negro poolroom, and there was indication 
of some of the whiskey having been taken from the barrel. 8. 9. 

Dobbias, 465. 

6. Game-I+~structions.-Under an indictment for keeping liquor for sale, 
contrary to  chapter 21, Laws of 1908, i t  is correct to  charge the jury, 
when there is evidence to support the charge, that, in order to convict, 
they must find from the evidence, beyond a reasonable doubt, that the 
whiskey was in defendant's possession; that he was keeping it  for  
sale, and there was more than one quart ; and that if they were not so 
satisfied, the defendant should be acquitted. Ibid. 

7. UnZawfuZ Sale-Procuring for  Another.--Revisal, sec. 3534, making it 
criminal for one to procure whiskey for another by reason of a n  
unlawful sale, has no application when the sale is not legal, or when 
our State legislation on the subject cannot apply to and affect the 
transaction by reason of the commerce clause in  the Federal Consti- 
tution. S. v. Whisenafit, 515. 

8. Same-Agent of Buyer.-When one acts entirely as agent of the buyer 
in ordering whiskey to be sent from another State, and has no 
interest in the whiskey, and has no part in the sale as vendor, or his 
agent or employee, he is not indictable under Revisal, see. 3534. Ibid. 

9. Same-ConstitutionaZ Law-Commerce Clause.-A sale of whiskey con- 
summated in another State, by order of one as  agent for the buyer 
sent from a place in  the State where the sale is prohibited, is not a n  
indictable offense under the Commerce Clause of the Federal Con- 
stitution, and State legislation cannot affect the transaction, in respect 
to its criminality, until and after there had been a delivery within 
the State. Ibid. 
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10. Unlawfwl Sale-Verdict, Interpretation of-Acquittal-Entry of Differ- 

ent Verdict.-Upon a trial under indictment for selling intoxicating 
cider and spirituous liquors, there was conflicting evidence as to the 
former, but the only evidence as to the latter was that defendant 
ordered one gallon of whiskey from K., beyond the State, for B., a t  
the time he was ordering some for himself, without any interest in 
the sale as vendor, or vendor's agent or employee, but entirely as 
agent of the buyer. Without objection, the jury rendered a verdict 
to the clerk, "Not guilty as to retailing cider or liquor, but guilty 
as to ordering one gallon of liquor for R." After the jury was dis- 
charged, the court entered verdict of guilty: "Not guilty of selling 
liquor, other than the gallon ordered and delivered to R., as testified 
to by W." : Held, (1) The sale a t  K. was not illegal, and not indict- 
able; (2) it was error in the trial judge to enter a verdict different 
from the one returned by the jury; (3) by reasonable intendment, the 
verdict of the jury was one of acquittal, excepting the order sent to 
K., beyond the State, and defendant should be discharged. Ibid. 

11. Procuring Sale-Construction of Statute-Agency-Principal.-Revisal, 
see. 3534, making it unlawful for any one to procure for and deliver 
spirituous liquors to another, and making such person, in law, the 
agent of the seller, and 'punishable, though its meaning is not plain, 
makes the one procuring liquor by purchase from an illicit dealer, in 
prohibited territory, and delivering i t  to another, the agent of the 
seller, and subjects him to the punishment prescribed therein, as a 
principal in the misdemeanor. 8. v. Burchfield, 537. 

12. Same-Evidence-Incompetent.-If one buys whiskey for another froin 
an illicit dealer in prohibited territory, without being interested in 
the sale otherwise than as agent of the purchaser, to whom he delivers 
it, and pays the money to the seller for the buyer, it is a wrongful 
procuring of the whiskey of another within the meaning of Revisal, 
see. 3534; and his testimony, that he was acting solely as agent for 
the buyer, cannot change the character of the act from that intended 
by the statute. Ibid. 

ISSUES. 
1. EvidmtiadMatters C Controversy.-Issues tendered which are evi- 

dential and do not present the true matters in controversy are prop- 
erly refused. Clothing Co. v. Stadiem, 6. 

2. Contract-Breach by Vmdee-Vmdor in Possession-Vendor's Sale in 
Good Faith-Measure of Damages.-On breach of contract by vendee 
in a sale of a stock of merchandise, the vendor, remaining in posses- 
sion, may resell the goods with utmost good faith and with diligence 
as agent of the vendee, and recover, as damages, storage and interest 
on the purchase price, together with the difference between the price 
a t  which i t  was thus sold and that agreed upon in the contract. The 
question whether the resale was a t  a fair price is for the jury. 
(Heiser v. Meares, 120 N. C., 443, cited and distinguished.) Ibid. 

3. Appeal and Error-Supreme Court-Discretion-New Trial.-When er- 
ror is found on appeal as to some of the issues submitted in the lower 
court, the Supreme Court may, in its discretion, grant a new trial as 
to all, when it appears that injustice would otherwise be done to one 
or both of the parties litigant. Haw& v.  Lumber Go., 10. 
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4. Questions of Fact-Equit?~ Jurisprude~ux-Facts Established.-While 
issuable facts, as  distinguished from those which are  evidentiary, 
must ordinarily be found by a jury, when the equity jurisdiction of 
the court has been invoked, the court will not grant a new trial when 

' i t  appears that  all of the essential facts upon which the rights of the 
parties depend are  established by the pleadings or have been found by 
the jury. Rich 9. Moriseg, 37. 

5. Limitations of Actions-Assignment of Error.-When no issue a s  to the 
statute of limitations was tendered or requested in apt time, i t  cannot 
be assigned as  error, after verdict, that no such issue was submitted. 
Ibid. 

6.  Negligence-Willful Negligence-Harmless Error.-An issue as  to will- 
fu l  negligence is not prejudicial to defendant which goes only to the 
quantum of damages, when there was evidence of defendant's negli- 
gence, and the amount of damages was agreed upon in the event the 
jury found the affirmative of the question of negligence. Reeves v. 
R. R., 244. 

7. Divorce, Knowledge of Grounds of-Plead,lngs-Affidavit4urisdictio.n. 
I t  is not required by the statute, Revisal, see. 1563, that the plaintiff 
allege in the complaint, in an action for divorce, his knowledge of the 
grounds therefor a t  least six months prior to  its filing, and such 
matter is not issuable. The court acquires jurisdiction when the 
proper affidavit is  made. Kinney v. Kinney, 321. 

8. Insufficient-Verdict-Judgme?zt.-It is error for  the trial judge to 
render a judgment upon a verdict on issues submitted by him, and 
so framed as  not to support it. HoZler v. Tel. Co., 336. 

JUDGMENTS. 
1. Superior Court-Justice's-Plea in Bar-Fraud-Direct Proceedings.- 

When, in an action in the Superior Court, the defense is set up that  
judgment had been entered in the court of a justice of the peace, and 
paid, and in reply the plaintiff assails the judgment on the ground 
that  the action was instituted and the judgment procured by fraud, 
and with the purpose of depriving the plaintiff of his just demands, 
the suit in the Superior Court is a proper course to declare the entire 
proceedings in the justice's court a nullity, and obtain the relief 
sought, all the parties in  interest being before the court. Houser 9. 
Bonsal, 52. 

2. Damages-Verdict-The Word "Dollars" Omitted.-When the jury, in 
response to  a n  issue on damages, had answered the issue "five thou- 
sand," i t  was not error in the trial judge to add the word "dolIars" 
in rendering judgment, when the pleadings, the evidence, the nature 
of the case and contention of the parties conclusively so indicated; 
and a n  exception taken thereto after the jury has been discharged 
cannot be upheld. Coz v. R. R., 86. 

3. Same-Unit of Currency.--When, to an issue in a suit for a demand for  
damages, the jury has answered in an amount, leaving off the word 
"dollars," the judge may, in the judgment rendered, supply the word, 
for the dollar is the unit of our currency, in  which the judgment is 
to  be paid, and all other coins are  recognized a s  multiples or fractional 
parts thereof. Ibid. 
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JUDGMENTS-Continued. 
4. Dormant-Emecution Defccti~e-~rocedure-3fot&s.-d dormant judg- 

mest is not affected by executions made out by, but not issued from, 
the clerk's office ; and it  is open to defendant to move before the clerk, 
or before the Superior Court on appeal, that the judgment be declared 
dormant and that  all such executions be recalled, for the reason that  
no executions had, in fact, been issued. McKeithen v. Blue, 9;. 

5. Proceedings to +Set Aside-Irregplarities-Notion in  the Cause.-Pro- 
ceedings to  set aside for alleged irregularities the final judgment of a 
court having jurisdiction of the parties and subject-matter, should 
be by motion in the original cause and not by an independent action. 
Lanier v. Heilig, 384. 

6. flame-Lack of Parties-8quities.-A final judgment of a court having 
jurisdiction of the parties and subject-matter will not be set aside 
for irregularities, when i t  appears that all of the parties in interest 
are  not before the court so that the equities may be administered and 
full and complete justice done. Ib id .  

7. Appeal and Error-Indictmer~t-Erroneousl~ Entered-New Trial- 
Solicitor's Discretion.-Should a new trial be awarded upon appeal 
by the  State from a judgment of not guilty, erroneously entered by the 
trial judge, because the evidence did not correspond with the indict- 
ment, the question of adding another count to the bill, or sending in a 
new bill, is one for the solicitor alone. S. v. Brafiner, 559. 

JURISDICTION. See Removal of Causes. 
1. Justices of the Peace-Contract-Amount Inuolved.-The test of the 

jurisdiction of a justice of the peace is the sum demanded in the 
summons, and when the sum so demanded in a suit upon contract 
does not exceed $200, he has jurisdiction, though it  may appear on the 
justice's docket that a greater sum could have been demanded on the 
facts alleged. Teal v. Templeton, 32. 

2. flame-Appeal-Remitter.-When, on appeal to the Superior Court from 
a judgment of court of a justice of the peace, the amount involved 
is doubtful, i t  may be made clear by a remitter sufficient to confer 
jurisdiction, even if the remitter is retroactive. Ib~id. 

3. ConcurrentJust ice of the Peace-Torts-Demand Limited.-Under our 
Constitution and statute, jurisdiction is conferred upon a justice of 
the peace concurrent with that of the Superior Court of all actions 
of tort vherein the plaintiff, in good faith, states or limits his demaad 
a t  fifty dollars, or less. Houser v. Bonsal, 51. 

4. Justice of the Peace-Infant Parties-Appointment of Neat Friend.- 
There being no statutory special method indicated by which a next 
friend may be appointed to represent an infant in a n  action properly 
brought in a justice's court, Revisal, secs. 405, 1473, the rule pre- 
scribed by the Supreme Court, Revisal, see. 1541, applies, and there- 
under the appointment should be made by the justice of the peace, 
using the same care and circumspection in investigating the fitness 
of the person to be appointed as  is required by the clerk, in  actions 
properly brought in the Superior Court. Ibid. 

5. partition of Lands-fluperior Court.-When the Superior Court acquired 
possession of a case of partitioning land, in term, i t  should have pro- 
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JURISDICTION-Continued. 
ceeded therewith according to law, and i t  was error to  remand i t  to  
the clerk. Little v. Duncan, 84. 

6. Willful Abandonment of Crops-Revisal, 3366Judgment  Arrested.-A 
court of a justice of the peace has final jurisdiction of a willful 
abandonment of crop in violation of Revisal, see. 3366. A judgment of 
the Superior Court, to which the indictment was originally brought, 
mill be arrested. 8. v. Wilkes, 453. 

7. Appeal and Error-Criminal Offmse-Erroneous Judgment-Prisoners 
Discharged.-The State has no right of appeal from the action of the 
trial judge in striking out a plea of guilty and entering erroneously 
a plea of not guilty and discharging prisoner, upon a trial for a n  
indictable offense, as  no jurisdiction thereof is given the Supreme 
Court by the statute. Revisal, see. 3276. S. u. Bmnner, 559. 

JURORS. 
1. Motion to Quash-Challenge to Army-Plea Entered.-A motion to 

, quash on the ground that the jury list had not been revised, and a 
challenge to the array for  the same reason, is made too late. in  a 
criminal action, after entry of plea of not guilty. 8. v. Bannw, 519. 

2. Revision of Jury  List-Statutes Directory.-Revisal, secs. 1957-1960 
(Code, secs. 1722-1728), relative to the revision of the jury list, a re  
directory only, and while they should be observed, the failure to  do 
so does not vitiate the venire, in the absence of bad faith or corrup- 
tion on the part of the county commissioners. Ihid. 

3. Qua1iJicatio.n-Motion to Quash-Payment of Taxes-Cause Pendhg- 
Plea-Discretion of Court.-Under the provisions of ch. 36, Laws 1907, 
an indictment may not be quashed or judgment arrested a t  any time, 
because one of the grand jurors had not paid his taxes or had a cause 
pending a t  issue. Formerly, i t  was discretionary with the trial judge 
to allow or refuse such motion after entry of plea until the petit jury 
was sworn and empaneled, and a motion to quash after entry of plea 
was made too late  as a matter of right. Ihid. 

4. Opiniolz Pormed a ~ d  Empressed-Trial Judge-Discretio%,-The finding 
of the trial judge that a juror is a fair one, though he has formed and 
expressed an opinion, is a matter in the discretion of the trial judge, 
and not reviewable on appeal. Ibid. 

5. Criminal Action-Right to Reject-Peremptory Challenge Not Em- 
hausted.-The right of the prisoner is to  object to, and not to  select, 
jurors, and when the jury has been completed before he  exhausts his 
peremptory challenge, he cannot be heard to complain. Ibid. 

6. Right of Accused to Reject-Appeal and Error.-The right of an ac- 
cused, in  a criminal action, is to reject and not to select the jurors, 
and the act of a trial judge in standing a juror aside is not review- 
able on appeal, though he should give an erroneous legal reason 
therefor. 8. v. Peterson, 533. 

JUS ACCRESCENDI. See Husband and Wife. 

JUSTICES O F  THE PEACE. See Jurisdiction. 
1. Practice-Pleadings.-Judgment upon a counterclaim set up in a n  

action in a court of a justice of the Peace cannot be had on the 
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JUSTICES O F  THE PEACE-Continued. 
ground that no reply was filed thereto, as the pleadings are oral in 
that court. Teal u. Templeton, 33. 

2. Same-Appeal-Discretion of Court.-The trial on appeal in the Supe- 
rior Court from a justice's judgment is de nouo, and the judge may, 
in his discretion, allow pleadings to be filed. Ibid. 

3. Contracts-Timber Interests-WritingJurisBictiodustice's Court.- 
A contract of lease for three years or less need not be in writing. 
Title to land is not drawn into controversy, and a justice's court has 
jurisdiction. Ibid. 

4. Appeal and Error-Justice's Court-Appeal Dismissed in Nupem'or 
Court, Effect of-Procedure.-The dismissal of an appeal from a 
court of a justice of the peace, when not docketed by the appellant 
a t  the term of the Superior Court prescribed by Revisal, sec. 608, 
has the same effect as an affirmation of a judgment thereof under 
sec. 607, Revisal. McClintock u. Ins. Co., 35. 

5. Appeal and @rror-Justice's Court-Motion to Dismiss-Laches-Dis- 
cretion-Procedure.-The action of the lower court is not reviewable 
in allowing the motion of the appellee, from a judgment rendered in 
a court of the justice of the peace, to docket and dismiss an appeal 
when the appellant had neither paid the clerk's fees nor requested 
him to docket the appeal. Ibid. 

6. Jurisdiction Concurrent-Torts-Demand Limited.-Under our Consti- 
tution and statute, jurisdiction is conferred upon a justice of the 
peace concurrent with that of the Superior Court of all actions of 
tort wherein the plaintiff, in good faith, states or limits his demand 
at  fifty dollars, or less. Houser v. BonsaZ, 51. 

7. Jurisdictio-Infant Parties-Appointment of Next Friend.-There be- . 
ing no statutory special method indicated by which a next friend may 
be appointed to represent an infant in an action properly brought in 
a justice's court, Revisal, secs. 405, 1473, the rule prescribed by the 
Supreme Court, Revisal, see. 1541, applies, and thereunder the ap- 
pointment should be made by the justice of the peace, using the same 
care and circumspection in investigating the fitness of the person to 
be appointed as is required by the elerk, in actions properly brought 
in the Superior Court. Ibid. 

8. Judgments-Infant Parties-Guardian ad Litem, Appointment of-Pro- 
cedure-Irregularity-Ratiflcati0n.-A judgment rendered by a jus- 
tice of the peace in favor of an infant plaintiff, and paid, will not be 
set aside by direct proceedings, between the same parties for the same 
cause of action, solely upon the ground that the next friend of the 
infant in the suit was appointed by the clerk of the court. At most, 
the action of the clerk would be but an irregularity, which the jus- 
tice of the peace may subsequently ratify by the subsequent pro- 
ceedings. 

9. Superior Court-Justice's Jzldgmmts-Plea in Bar-Frau&Di.rect 
~rocee&hgs.-When, in an action in the Superior Court, the defense 
is set up that judgment had been entered in the court of a justice 
of the peace, and paid, and in reply the plaintiff assails the judgment 
on the ground that the action was instituted and the judgment pro- 
cured by fraud, and with the purpose of depriving the plaintiff of 
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JUSTICES O F  THE PEACE-Continued. 
his just demands, the suit in the Superior Court is a proper course 
to declare the entire proceedings in the justice's court a nullity, and 
obtain the relief sought, all the parties in interest being before the 
court. Ibid. 

10. Justice's Court-Summons-Seruice on Nonresident of County-Appear- 
ance-Waiver.-By entering a general appearance and demurring, a 
nonresident defendant of the county waives or cures the defect, in 
proceedings against him in a justice's court, for want of service of 
summons ten days preceding the trial, as prescribed by Revisal, sec. 
1451. Laneg v. Hutton, 264. 

11. Judgments-Justice's Court-Summon.s-Seruice-Irregularity - Void- 
able.-A judgment against a nonresident defendant of the county, 
obtained in a justice's court without having had the ten days previous 
service of the summons, as rgquired by Revisal, sec. 1451, is not void 
but irregular, or, a t  most, voidable. Ibid. 

12. Pleadings-Joinder of Actions-Demurrer - Misjginder - Defense by 
Answer.-When it appears, both by the summons and justice's return, 
in an action brought in his court, that the plaintiff alleged a joint 
demand against the several defendants, a demurrer of defendants in 
the Superior Court for misjoinder of separate actions will not be 
sustained, as the allegations of the complaint must be taken as true, 
and such defense should be by way of answer. Revisal, sec. 477. 
Ibid. 

LACHES. 
AppeaZ arzd ErrorJustice 's  Court-Motion to Dismiss-Discretion-Pro- 

cedura-The action of the lower court is not reviewable in allowing 
the motion of the appellee, from a judgment rehdered in a court of 
the justice of the peace, to docket and dismiss an appeal when the 
appellant had neither paid the clerk's fees nor requested him to docket 
the appeal. McClintock u. Ins. Co., 35. 

LARCENY. 
1. Evidence, Suficient.-Meat found in defendant's smokehouse and iden- 

tified by private marks by the owner as that taken from his smoke- 
house, which had been broken into and meat stolen therefrom, is 
sufficient evidence to sustain an indictment for larceny. S. v. Dhon, 
460. 

2. Witness in Own BehaZf-Evidence, Weight of-Iwtructions.-The ma- 
terial question as to the correctness of the charge of the trial judge, 
bearing upon the credibility of the evidence of defendant, a witness 
in his own behalf on a trial under indictment, is whether the jury 
was misled to defendant's prejudice, and it is not error for the lower 
court to charge the jury that they should consider the interest he  
had, scrutinize his evidence closely, but they would not be warranted 
in refusing to believe his evidence because of the fact he was under 
indictment. Ibid. 

3. Appeal and Error-Value of Goods-Burden of Proof-Term of Sen,- 
tence.-When there is no evidence appearing in the record of the 
value of goods stolen by defendant, but it aMpears that they consisted 
of eighteen hams, eleven shoulders and eight sides of meat, he cannot 
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LARCENY-Continued. 
successfully contend that a maximum sentence of twelve months 
imprisonment could not be imposed, for it  is incumbent upon him to 
prove the value in  diminution of the sentence. Ibid. 0 

LEGISLATIVE POWERS. See Municipal Corporations, Taxation. 
1. "Recorder's Court"4urisdiction. Defined-Constitutionai Law.-The 

Legislature has the constitutional power to create a "recorder's 
court" of a city, giving i t  original jurisdiction over all criminal of- 
fenses below that  of felony, and declare them to be "petty misdemean- 
ors." S. a. Shine, 480. 

2. Same-Appeal-Trial by Jury.-When a legislative act creates a court 
of original jurisdiction for the trial of petty misdemeanors, and pre- 
scribes an appeal to the Superior Court, the constitutional right of 
trial by jury is preserved. Ibid. 

3. Courts-Appeal-Grand Jury-Constitutional Law.-No valid ob jec t io~  
can be raised to  the constitutional,ity of a court created by the Leg- 
islature, preserving the right of appeal to the Superior Court, because 
a grand jury is not the first to  pass upon a bill of indictment charging 
the offense. Ibid. 

I LESSOR AND LESSEE. See Railroads. 

1 LIMITATION OF ACTIONS. See Husband and Wife. 

I LOCATION OF SCHOOL. See School Committee. 

I "LOOK AXD LISTEN:' See Railroads. 

I MALICE. See Evidence. 

MALICIOUS PROSECUTIOK. 
Former Conviction - Confession -Probable Cause. - When a defendant 

pleads guilty of an offense tried in a court of a justice of the peace, 
having final jurisdiction, his own confession is conclusive evidence of 
probable cause, and the maker of the affidavit, upon which the war- 
rant  issued, is not liable to  him in an action for damages for  malicious 
prosecution, though the defendant was acquitted on appeal in the 
Superior Court. Smith u. Thomas, 100. 

I MANSLAUGHTER. 
1. EvidenceSelf-defense-Character of Deceased.-In a trial under a n  

indictment for murder, evidence of the dangerous or violent character 
of deceased is inadmissible when there is no evidence of self-defense. 
S. v. Dunlap, 550. 

2.  Evidence-Self-defense-Instructions.-When there is no evidence that 
deceased was armed in the voluntary fight with the prisoner which 
resulted in his death, and evidence that  the prisoner was warned 
not to kill deceased, but after a few minutes fighting the prisoner 
shot and killed him, there is no errQr in the charge of the trial judge 
that there was no evidence of self-defense. Ibid. 

3. Evidence-Recklessness.-IVhen evidence is offered tending to show the 
reckless indifference of the prisoner on trial for manslaughter, and 
not to impeach his character, and is relevant to the inquiry as  char- 
acterizing the act of shooting, which resulted in death, i t  is com- 
petent. S. v. Lance, 551. 
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MANSLAUGHTER-Continued. 
4. Malice-Instructions.-When there was evidence tending to show that 

the prisoner recklessly fired his pistol from a moving train for the 
purpose of frightening the deceased, who was near the right of way 
of the railroad, and that deceased was killed thereby, there is no 
error in a charge, that if defendant fired the fatal shot recklessly, but 
without intent to kill, it  would be manslaughter, which is the unlaw- 
ful killing of one person by another without malice. Ibid. 

5. Murder-Aider and Abettor-Evidence Suficient.-When one of the 
prisoners was present a t  the time deceased was killed, and, with oth- 
ers, followed deceased, cursing him, and got a baseball bat away from 
him with which another person struck the fatal blow, there is abun- 
dant evidence to sustain his conviction of manslaughter as an aider 
and abettor. 8. u. Clonimger, 567. 

MARRIAGE AND DIVORCE. 
1. Divorce, Knowledge of Grounds of-Pleadings-Issues-AfidauitJur- 

isdiction.-It is not required by the statute, Revisal, see. 1563, that 
the plaintiff allege in the complaint, in an action for divorce, his 
knowledge of the grounds therefor a t  least six months prior to its 
filing, and such matter is not issuable. The court acquires jurisdic- 
tion when the proper affidavit is made. Kinneg v. Kinney, 321. 

2. Pleadiags-Abandomnt-Defense-Proof.-In an action for divorce 
a vificulo brought by the husband against the wife, the defense of 
abandonment, if relied on, should be set up in the answer, as it is 
not required of the plaintiff to plead and prove that he has not 
abandoned his wife, under Revisal, see. 1564. Ibid. 

3. Pleadings-Abandonment, Allegations of.-In an action for divorce a 
vinculo brought by the husband against the wife, an allegation in his 
complaint that the adultery was committed without the husband's 
procurement and without his knowledge or consent, and that he has 
not cohabited with her since he discovered her acts of adultery, does 
not imply his abandonment of her or put that matter a t  issue. Ibid. 

4. Pleadings-Specific Acts-Issues.-In an action for divorce a vinculo, 
an issue as to a specific act of adultery was properly submitted, if 
raised by the pleadings and germane to the injury. Ibid. 

5. Evidence-Specific Act.-Testimony of a witness to an act of adultery, 
not embraced by the issue submitted in an action for divorce a winculo, 
is competent, when tending to explain the previous relations of the 
parties. Ibid. 

MARRIED WOMEN. See Husband and Wife. 

MORTGAGOR AND MORTGAGEE. 
1. Personal Property-Evidence of Bale-Registration.-A paper-writing 

evidencing that the maker voluntarily turned over to the sheriff, to be 
held for the bank, certain personal property, to be delivered to the 
bank to partly cover checks drawn by the maker on the account of 
another, is a sale, and requires no registration as against a mortgage 
subsequently given on the property mentioned; and evidence, on the 
part of the bank, tending to show a valid indebtedness of the maker 
to it, is competent, being relevant to support the bank's title in case 
impeaching testimony is offered. Lee u. Bank, 17. 
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MORTGAGOR AND MORTGAGEE-Continued. 
2. Executors and Adminatrators-Purchaser at His Own Sale-Estoppel 

of Devisee and Heir-Ratificatio+Questions for Jury.-A. mort- 
gaged land to B., who, upon A.'s death, qualified as his administrator. 

. B. sold the land pursuant to the power contained in the mortgage and 
procured C. to buy it. C. executed a deed to B., who charged him- 
self, in his final account, as administrator, with the amount of the 
bid made by C. B. devised to D., the heir of A., a portion of the 
land, who, during infancy and while under coverture, entered upon 
the land devised to her. Thereafter she brought this action, treating 
the sale under the mortgage as void and offered to redeem: Held, 
(1) That the sale was voidable a t  the election of the heir of A. ( 2 )  
That taking possession of the land devised to D. did not, as a matter 
of law, make an election, estopping her from the enforcement of her 
legal or equitable rights. (3) Whether her conduct amounted to a 
ratification was, in the light of the evidence, a question for the jury. 
His Honor's instructions upon the issue approved. Rich v. Morisey, 
37. 

3. Voioidable Sabe-Executors and Actministrators-Heirs-Land Charge- 
able with Debts of Deceased-Accounting.-When the heir of the 
mortgagor asks the court to set aside a voidable sale and permit her 
to redeem, she is correctly charged, upon an accounting, with the 
debts of her ancestor, the mortgagee, for which the land, in her hands 
could have been subjected. The principle upon which the accounting 
was had in this case is approved. The statute of limitations was not 
involved. Rich v. Morisey, 47. 

4. Sale Under Mortgage Net Aside-Heir-Purchase Price.-In setting 
aside a deed to the mortgagee of lands indirectly purchased by him 
a t  his own sale, under a power in the mortgage, the court will require 
the heir claiming under the mortgagor to account for the purchase 
price, which has been applied to the payment of her ancestor's debts. 
Ibid. 

5. Illegal 0onsideratiol.sEvidence-Questions for Jury.-When the de- 
fense to an action for the possession of personal property, claimed 
under mortgage by a subsequent purchaser, is that the consideration 
for the mortgage was the suppression of a criminal prosecution, and 
there is some evidence tending to show that the withdrawal of the 
prosecution was an independent transaction, not influenced by the 
promise to give the note and mortgage, it is sufficient to go to the 
jury. HendersolzrNrtgder Co. v. Polk, 104. 

6. "Chilling sale"-~ollusion-~vidence-acts and Declarations of An- 
other-Common Purpose-Questions for Jury.-Under foreclosure sale 
made in pursuance of a power contained in a first mortgage, there 
was evidence tending to show that the mortgagee, acting with 
full knowledge and consent of his father, the defendant, procured 
a stranger to bid in the property a t  the sale, a t  an inadequate 
price, by reason of his trying to induce others not to bid, stating that 
it was a sham sale. The first mortgage debt was paid by defendant, 
who took possession of the property and sold a part of it a t  a much 
greater price, proportionately, than that paid by him under the mort- 
gage sale. In  an action for possession of the property remaining in 
defendant's possession, brought by the second mortgagee : Hela, (1) 
The evidence was sufficient to go to the jury upon the question of 
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collusion between defendant and the mortgagee for  the purpose of 
chilling the sale, and causing the property to bring a n  inadequate 
price; (2) The acts and declarations of the mortgagor in  furtherance 
of the conspiracy, were competent against the defendant; (3)  The 
evidence was sufficient to sustain a verdict for the plaintiff. Ibid. 

7. Bankrupt Act-Mortgage-Time of Execution of Power of Sale.-The 
provision of the B ~ n k r u p t  Act making all debts owing by the banli- 
rupt due and payable a t  the date of the adjudication, does not affect 
the terms of a mortgage executed by him, in which the date a t  which 
the power of sale may be executed is fixed. Martin v. Kirkpatric&, 
400. 

MOTION I N  THE CAUSE. See Judgments. 

MUNICIPAL CORPORATIONS. See Corporations, Constitutional Law. 
1. New Territory-Exercise of Jurisdictiot-t-Remedy by Injunction.- 

When the relief sought is to restrain a town from exercising jurisdic- 
tion within a territory recently included within the municipality, the 
proper remedy is an action for perpetual injunction, and when there 
are no issues of fact raised, and the injunction is refused, the judge 
must necessarily determine the case upon its merits. Luttedoh v. 
Payetteuille, 165. 

2. Boundaries-Description, Suficiency of-Evidence.-When i t  is found 
' 

a s  a fact by the trial judge, that the increased boundaries of a town, 
a s  fixed by a legislative act, include the locus in quo, and the section 
of the act setting out the boundaries is  not void for uncertainty, the 
question as  to whether the plaintiff's property was included in the 
boundaries prescribed does not arise on appeal in  a n  action including 
such inquiry. Ibid. 

3. Constitutional Law-Taxation-Representation.-An objection to the 
validity of an act adding territory to that of a town, for that it  re- 
stricted the right to vote on the subject of municipal taxation to the 
voters within the annexed territory, is without merit, when it  ap- 
pears from a construction of the act as  a whole that  a contrary inten- 
tion is declared. Ibid. 

4. Territory Annemd-Consent of Voters-Legislative Powers-Constitw 
tional Law.-As there is no constitutional restriction here, our Leg- 
islature may annex contiguous or adjoining territory to that of a 
municipality, without the consent of the voters thereof, or of the old 
territory, and such action is not subject to review by the courts. 
Ibid. 

5. Discretionary Powers-Public Welfare-Shade Trees-Condemnation 
Proceedings.-The courts will not interfere with the exercise of dis- 
cretionary powers conferred upon municipal corporations for  the 
public welfare, unless their action should be clearly so unreasonable 
as  to amount to an oppressive and manifest abuse of their discre- 
tion; and, when in the exercise of their proper discretion, the author- 
ities order shade trees along the sidewalks in front of a citizen's 
residence to be cut down to the injury of his property, for the preser- 
vation of the city sewerage, a restraining order should not be granted. 
(Tate v. Greensboro, 114 N. C., 392, cited and applied.) Rosenthal 
v. Goldsboro, 128. 
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MUNICIPAL CORPORATIOKS-Co~ztinued. 
6. Discretionary Powers-Public Welfare-Condemnation Proceedings- 

Shade Trees-Notice-Damnum Absque Injuria.-When a municipal- 
ity, within the proper exercise of its discretionary powers, conferred 
upon them for the welfare of the public, condemn the trees on the 
sidewalk in front of the property of the citizen, no legal right of the 
citizen is  infringed upon, and no previous notice to him is required. 
The injury, if any suffered by him, is damnurn absque injuria. Ibid. 

7. School Boards-Discretion-School Districts.-In the absence of mis- 
conduct, or of violation of some provision of statute, the action of a 
school board in dividing townships into school districts and in the 
erection and maintenance of school buildings, cannot be supervised 
or restrained by the courts. Revisal, sees. 4116, 4121, 4124. Pickler 
v. Board of Education, 221. 

8. School Districts-Discretion-Rebuilding Schoolhouse-Promimity to 
Another School.--When a school board, acting according to its judg- 
ment, without misconduct on its part, or in violation of some provision 
of statute, rebuilds a schoolhouse on an old site, though in less than 
three miles of some school already established, i t  is not a violation of 
Revisal, 4129, providing that  no new school shall be established within 
that  distance of another. Ibid. 

9. Btreets - Assessments, Validitg of - f l t a tu tor~  Requirements. - An 
assessment for a street improvement according to frontage as  directed 
by the statute is valid. Kinston v. Loftiu, 255. 

10. Same-Due Process-Constitutiolza7 Law.-A statute authorizing such 
an assessment which provides for a notice that  will enable the prop- 
erty owner to  appear before some authorized tribunal and contest the 
validity and fairness of the assessment before i t  becomes a fixed 
charge on his property is not open to the objection that  it deprives 
the owner of his property without due process of law. Ibid. 

11. Same-Notice-Remedies.-The action of a municipality to enforce the 
collection of a special assessment against the property of a citizen, 
when in strict accordance with the provisions of a statute authorizing 
it, is not invalid or unconstitutional on the ground that  previous 
notice of the assessment was not given, when the statute gives the 
citizen the right to set up every available defense in  the action pend- 
ing. Ibid. 

32. Ordinances-Bsthetic Considerations-Priuate Rights-Police Powers. 
I t  is  not within the police power of a municipality to regulate the 
placing and height of billboards on the land of the owner, and a pen- 
alty prescribed and imposed upon the owner for violating the pro- 
visions of such ordinance of the city of Asheville, is not enforcible. 
8. v. Whitlock, 542. 

MURDER. 
1. Evidence-Threats Previously Made.-Upon trial under indictment fo r  

murder, evidence is competent of threats made by prisoner against 
the deceased two weeks before the homicide. 8. v. Stratford, 483. 

2. Conspiracy - Relationship - Eoidence - Jealousy.-The defendants, a 
man and woman, were tried for murder and both convicted, there 
being evidence that the former procured the latter to do the act, o r  
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conspired with her to that  end: Held, evidence that  prisoner and 
deceased were in lewd intimacy with feme defendant was competent 
both a s  showing her relationship with the defendant and jealousy 
a s  a motive for the homicide. Ibid. 

3. Evidence of One Offense-Instructions-Guilty of Certain Offewe or  
Acquittal.-When, under a n  indictment for murder, the solicitor has 
elected not to prosecute for  the capital offense, and the evidence 
points either to  suicide of deceased or killing with premeditation of 
the prisoner, i t  was not error in  the lower court t o  charge the jury 
that  they must render a verdict of guilty of murder in  the second 
degree, or of acquittal. Ibid. 

4. Evidence, CircumstantiadMotive-Instructions-Harmless Error.-It 
is not necessary to prove motive in  order to convict upon a trial for  
murder, but when circumstantial evidence is relied on, i t  may be 
shown to strengthen the chain of circumstances tending to establish 
guilt. Where the trial judge charged that motive was a strong cir- 
cumstance pointing to guilt, but also charged that  failure to  show 
motive was a strong circumstance pointing to innocence, no error 
prejudicial to defendant's right was committed. Ibid. 

5. Defense-Insaaity-Evidence-Opinion-Nonexpert Witnesses-Mefital 
Capacity.-When the defense of insanity is pleaded by the prisoner 
on trial under indictment for  murder, i t  is competent for nonexpert 
witnesses to testify, from their own personal experience and contact 
with the prisoner for a period immediately preceding the act of kill- 
ing, stating the facts and circumstances from which they derive their 
opinion, that the prisoner knew, and on the day in question knew, i t  
was wrong to kill the deceased in the manner testified to, or estab- 
lished. 8. v. Banner, 520. 

6. Evidence-Opinion Euidence-Marks of Bhoot6ng.-Upon a trial for  
murder by shooting, i t  is  competent for a witness to  testify, from his 
own observation of facts, that  there was other evidence of shooting 
besides the wound on the dead body, as, for instance, bullet holes, 
bullet marks on surrounding objects, and h e s h  and empty shells. 
8. v. Peterson, 533. 

7. Admissions, Effect of-Malice-Burden of Proof.-Upon a trial for mur- 
der in  the second degree, testimony by a State's witness of declara- 
tions of defendant subsequent to  the killing that he had to kill de- 
ceased, the killing with a deadly weapon being admitted, is but 'an 
admission of the homicide alone, raising, in law, the presumption of 
malice, and puts the burden of showing self-defense or manslaughter 
upon the prisoner. Ibid. 

8. Admissiorts, Effect of-Instructions Ambiguous.-Upon a trial for 
murder there was testimony that  "the witness said to  the prisoner: 
'I saw the body. I guess you had to kill him (the deceased),'" t o  
which the prisoner answered, "Yes." The defendant requested the 
court to  instruct the jury that  there was insufflcient testimony to go 
to the jury, leaving out this conversation, to connect the prisoner with 
the homicide; and that  "if the answer of the prisoner, consisting of 
one word only, satisfies you beyond a reasonable doubt that the pris- 
oner killed the deceased, and the same answer raises a reasonable 
doubt in  your minds whether the killing was of necessity and without 
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MURDER-Conthued. 

fault on his part, then you will acquit the prisoner": Held, the 
instruction was too ambiguous, if for no other reason, to lay the 
foundation of self -defense. Ibid. 

9. Conviction in Second DegreeJ-Instructions-Evidence as to First De- 
gree.-When, upon trial for murder, the prisoner has been convicted 
of murder in the second degree, there is no reversible error in the 
refusal of the trial judge to charge that there was no evidence suffi- 
cient for conviction of murder in the first degree. 8. v. Fisher, 557. 

10. EviderzceCharacter of ~eceasecd~elf-defense.-when, upon a trial 
for murder, the prisoner has not testified, a d  the only evidence of 
the manner of killing was given by eye-witnesses, containing no ele- 
ment of self-defense, testimony of the dangerous character of the 
deceased should be excluded, on objection. Ibid. 

11. Character Witness-InstrucHons-Weight of Evidence.-Upon a trial 
for a felony, the judge charged the jury: "You should likewise con- 
sider the evidence as to the character of the (defendant's) witnesses, 

' 

whether that evidence was elicited from the witnesses themselves, on 
cross-examination, or otherwise, or whether it was told by witnesses 
who were called to testify as to the character of the other witnesses" : 
Held, no error, when, immediately following, he instructed the jury, 
in effect, that such evidence only went to the weight and credibility 
of the testimony in each instance. 8. v. Cloninger, 567. 

12. Same-Defendant a Witness.-When a defendant on trial for a felony 
goes upon the stand in his own behalf without offering evidence as 
to his own character, the credibility of his testimony is in question, 
and the State may introduce evidence tending to show his bad char- 
acter when it is confined to the purpose of contradiction, or of 'im- 
peaching his evidence. Ibid. 

1% Defendant a Witness-Character-Substmtive Evidence.--Evidence as 
to the character of defendant on trial for murder is substantive, 
when he goes upon the witness stand and introduces evidence of his 
good character: Ibid. 

14. Character Witnesses-Defendant a Witness-Exarnimation.-For the 
sole purpose of contradicting his testimony, it is competent for the 
State to cross-examine a defendant, a witness in his own behalf, on 
trial for murder, when he has introduced no evidence as to his char- 
acter ; and the cross-examination is not restricted to matters brought 
out on direct examination. Revisal, sec. 1634. Ibid. 

15. Insanity-Presumption-Burden of Proof.-The presumption is that a 
prisoner on trial for murder was sane at  the time of the homicidal 
act, with the burden qn him to prove the contrary. Ibid. 

16. Sme-Evidence-InstructionMnder the "transitory homicidal plea," 
the prisoner, on trial for murder, testified: "I guess I was uncon- 
scious . . . I saw (deceased) coming towards me . . . He 
said he was going to kill me, I thought he was. I then struck him." 
This blow was the homicidal act. The following instruction was held 
no error: "If the prisoner was in a state of mind at the time of the 
homicidal act to comprehend his relation to others, or, knowing the 
criminal act, was conscious that he was doing wrong, he was respon- 
sible; otherwise, he was not." (8. v. Branner, ante, 559, cited and 
approved.) Ibid. 
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NEGLIGENCE. See Contributory Negligence ; Railroads. 
1. Evidence-Burden of the Issue-Burden of Proof-1nstructiom.-In 

an action to recover damages to plaintiff's property alleged to have 
been negligently caused by sparks emitted from defendant's passing 
engine, when there was evidence tending to show negligence: Held, 
(1 )  I t  was error in the trial judge to charge the jury, in effect, that 
if they found the evidence to be true there would be a presumption 
in law of defendant's negligence, and the burden of proof would be 
upon defendant to show to the contrary; ( 2 )  Plaintiff's evidence 
made out a prima facie case to the extent only of carrying the case 
to the jury to find whether or not the injury was caused by defend- 
ant's negligence; (3) The burden of the issue does not shift from 
plaintiff, while the burden of proof may do so. Cox v. R. R., 117. 

2. Railroads-Death by Wrongful Act-Evidence-Questions for Jury.- 
In  an action for damages claimed for a wrongful death owing to 
defendant's negligence, evidence ' should be submitted to the jury 
which tends to show, that on a dark night, about half an hour after 
plaintiff's intestate was seen a t  defendant's station, defendant's train 
came by a t  high speed, without headlights, and gave no warning or 
signals, a t  the proper places, which would indicate to plaintiff's intes- 
tate its approach; that, when last seen, plaintiff was drinking and 
eating peanuts, and was found at daylight the next morning in a 
dying condition, with injuries indicating that he had been struck by 
defendant's train, and with indications on his clothes, and on the 
ground near him, that, a t  or shortly before the time he was injured, 
he was eating peanuts. Thompson v. R. R., 155. 

3. Evidence Cmflicting-Question for Juru-Nonsuit.-A motion as of 
. nonsuit upon the evidence should be denied, in an action to recover 

damages alleged to have arisen from defendant's negligence, when 
the testimony tends to show that the injury was caused by an improp- 
er order of a vice principal, given to plaintiff in the course of his 
employment, and that the plaintiff was not negligent in doing the 
work. Rushing v. R. R., 168. 

4. Master and Bervant-Fellow-servants.-A negligent and careless act 
of a fellow-servant in throwing down the end of a log which the 
plaintiff, in the scope of his employment, was helping to carry, will 
render the employer (a railroad company) liable in damages, if the 
proximate cause of an injury to the plaintiff. Ibid. 

5. Master and Xervant-Fellow-servant-Vice Principal-Respondeat Nu- 
perior.-When an order negligently given by a vice principal, present 
a t  the time and directing the work, obediently carried out by one 
fellow-servant, immediately caused the injury to the other one, thk 
negligence is imputed to the principal, and a prayer for instruction 
is  properly refused, to the effect, that if the plaintiff was injured, 
under such circumstances, by the misconduct of a coemployee, he 
could not recover. Wade u. Cmtracting Co., 177. 

6. Master and Xeruant-Fellow-servant-Recovery.-In an action by an 
employee to recover damages for personal injury alleged to have 
arisen from a negligent act, if the negligence of the employer and a 
fellow-employee concurs in producing the injury, the injured employee 
can recover of either, if he himself is free from blame. Ibid. 
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7. flame-Evidence-Nonsuit.-The plaintiff, nineteen years of age, was 
employed chiefly to keep the books of defendant company. The vice 
principal of defendant, who was directing the work, called plaintiff 
to assist in raising a pile driver by helping to work some jackscrews, 
placed for the purpose. There was evidence tending to show that  
the injury complained of was caused by the jackscrew being insecure- 
ly placed and certain timbers used in connection with them insecurely 
fastened, and in consequence of an ill-considered and negligent order, 
given by the vice principal: Held, there was sufficient evidence of 
negligence to  be submitted to the jury, and a motion as  of nonsuit 
upon the evidence was properly refused. Ibid. 

8. Master and Servant-Safe Appliances-Damages.-In an action for 
damages for injuries received, alleged to have been the result of im- 
proper instruments given by the employer to the employee with which 
the latter was to  do the work entrusted to  him, the liability of the 
former, in damages, depends upon whether he was negligent in  respect 
to the instrumentalities provided. Cotton u. R. R., 227. 

9. Same-Proof Reqwired.-For the recovery of damages for injury al- 
leged to have been caused to an employee by reason of the negligently 
furnishing by the employer improper implements with which he was 
to perform his work within the scope of his employment, the former, 
to establish his case, must show: (1) That the implement furnished 
by the master was, a t  the time of the injury, defective; (2 )  That 
the master knew of the defect, or was negligent in  not discovering 
i t  and making needed repairs ; (3)  That the defect was the proximate 
cause of the injury. ( I n  this case, the question as  to the duty of 
the servant to  inform the master of the defect did not arise upon 
the evidence.) Ibid. 

10, Master and Servant-Safe Appliances-Et~ozoZedge of Defect-Inspec- 
tion.-The employer must not only use ordinary care and diligence to  
provide safe and suitable implements for the employee to  do the 
work required of him, but he must exercise a reasonable supervision 
over them and ordinary care in keeping them in safe condition. 
When an employee is injured by a defective truck on which he was 
required to carry trunks to a train a t  defendant's station, and there 
is evidence that a pin keeping a wheel on had been worn by constant 
use so that it  gave way, resulting in the injury complained of, the 
question is for the jury to say whether, by a careful inspection, the 
defendant should have discovered the defective condition. Ibid. 

11. Traction Engine-Highu;a~s-Nziisance-Rtc~so?%c~b1e Time-Questions 
for Jury.-In a suit for damages occasioned by plaintiff's horse being 
frightened by a broken down traction engine left to  one side of a 
public highway, it  is for the jury to say, upon the question of negli- 
gence, whether the defendant delayed an unreasonable length of time 
in having i t  repaired and in taking it  away. Davis v. Thornhurg, 233. 

12. ~ssues-Willful Negligence-Harmless Error.-An issue as to  willful 
negligence is  not prejudicial to defendant which goes only to the 
quantum of damages, when there was evidence of defendant's neg- 
ligence, and the amount of damages was agreed upon in the event 
the jury found the affirmative of the question of negligence. Reeves 
u. R. R., 244. 
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NEGLIGENCE-Conthed. 
13. Emplwer and Employee-Employee-Construction of Scaffold-Vice 

Principal.-When an-employee has been instructed by the employer 
to do certain work upon a scaffold, and he was injured, owing to a 
negligent and faulty construction of the scaffold by another employee 
entrusted to build it, it is not necessary that the employee entrusted 
to build the scaffold be a vice principal, in order to hold the employer 
liable for an injury which is the proximate cause of the negligent act. 
Barkley v. Waste Go., 287. 

14. Contributory Negligence-Instructions-Ver&ict, Facts Established By. 
When the question of defendant's negligence is dependent upon wheth- 
er the engineer stopped the train in an unusually rough or joltlng 
manner, and the court charges the jury to find the appropriate issue 
for defendant if the engineer stopped it in the usual or ordinary 
manner, a verdict in plaintiPs favor establishes the defendant's 
negligence; and, further, when the court charges the jury to answer 
likewise in defendant's favor if the plaintiff did not take all ordi- 
nary precautions to protect himself against all shocks or jolts, a 
verdict in plaintiff's favor clears him of contributory negligence. 
Bull v. R. R., 427. 

15. Same-Irregular Questions-Harmless Error.-When i t  has been estab- 
lished by the verdict of the jury, that through defendant's negligence, 
without contributory negligence on plaintiff's part, plaintiff was 
thrown from the top of a car and injured, the burden being on plain- 
tiff, his having introduced immaterial evidence relating to a defective 
brake wheel, upon which he was thrown, is harmless error, as the 
questions arising therefrom could not affect the result. Ibid. 

NEWLY DISCOVERED EVIDENCE. See Evidence. 

NONSUIT. 
1. Evidence-Motions-Waiver,-A motion as of nonsuit upon the evi- 

dence, made a t  the close of plaintiff's evidence and not renewed a t  
the close of all the evidence, is waived. Teal v. Templeton, 32. 

2. EvidenceCofitributor.2/ Negligence.-Evidence tending to show that 
defendant railroad company negligently caused plaintiff to be thrown 
to the ground, and inflicted the injury complained of, while his train 
was on a siding a t  a regular station without apparent danger from 
approaching trains, and that he was acting under the instruction of 
his superiors in charge, or with their knowledge and approval, is 
not affected by the fact that he was not acting under a rule made 
for the protection of trains when on the main line, so as to raise the 
question of contributory negligence; and a judgment of nonsuit upon 
the evidence based on this contention is properly refused. Meacharn 
v. R. R., 147. 

3. Evidence-Questions for Jury.-In an action for damages alleged to 
have arisen from a wrongful death, if there is any evidence tending 
to show that the death was the result of defendant's negligence, it 
should be submitted to the jury, and a motion as of nonsuit upon the 
evidence disallowed. Thompson v. R. R., 155. 

4. Negligence-Evidence Conflicting-Questioss for Jury.-A motion as  
of nonsuit upon the evidence should be denied, in an action to recover 
damages alleged to have arisen from defendant's negligence, when 
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the testimony tends to show that the injury was caused by an im- 
proper order of a vice principal, given to plaintiff in the course of his 
employment, and that the plaintiff was not negligent in doing the 
work. Rushing v. R. R., 156 

5. BameEvidence.-The plaintiff, nineteen years of age, was employed 
chiefly to keep the books of defendant company. The vice principal 
of defendant, who was directing the work, called plaintiff to assist 
in raising a pile driver by helping to work some jackscrews, placed 
for the purpose. There was evidence tending to show that the injury 
complained of was caused by the jackscrews being insecurely placed 
and certain timbers used in connection with them insecurely fast- 
ened, and in consequence of an ill-considered and negligent order, 
given by the vice principal: Held, there was sufficient evidence of 
negligence to be submitted to the jury, and a motion for judgment 
as of nonsuit upon the evidence was properly refused. Wade u. C0.n- 
tracting Co., 177. 

6. Evidence, How Construed.-Upon a motion as of nonsuit upon the evi- 
dence, the evidence must be construed in its most favorable light to 
the plaintiff. Cotton v. R. R., 227. 

7. Boundaries-Recognition-Acquiescence.-While recognition of and a o  
quiescence in a division line may not, as a rule, justify a departure 
from the true dividing line, when, otherwise clearly established ; when 
it is not so established, and plaintiff claims that defendant has built 
beyond it upon his land, evidence on the question of boundary is suffi- 
cient to go to the jury which tends to show, that upon each of the 
adjoining lots of plaintiff and defendant there had formerly been two 
wooden stores, subsequently destroyed by fire, so close together that 
their eaves had the same drip, causing the same trench on the 
ground by waters falling from them; that, to ascertain the correct 
dividing line, plaintiff had measured the distance between the brick 
pillars along the middle of the line caused by the common drip, and 
that the brick building then constructed by him without objection 
from defendant's grantor, had its walls on his own land twelve inches 
back from the line as ascertained; and in such case an order of non- 
suit for want of any evidence of location was erroneous. 

8. Evidence.-When there is some evidence that defendant had acknowl- 
edged his liability for a debt sued on, a motion for judgment as of 
nonsuit upon the evidence should be disallowed. Laney v. Hutton, 
264. 

9. Appeal and Error-EuidenceTriadPer Curium Not to Prejudice 
Rights.-In this case, the court held that there was sufficient evidence 
to go to the jury, and that a judgment as of nonsuit, upon the evi- 
dence should not have been allowed. The evidence was not dis- 
cussed, as such might prejudice one or the other of the parties to 
the litigation upon the new trial granted. Cooper v. Rowland, 353. 

OWHLTY. See Husband and Wife. 

PARDONS. 
1. Executive Pardons Upon Condition-Constitutional Right to Cfrmt.- 

The Governor is given the power to grant a pardon upon a condition 
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precedent that the prisoner pay costs of trial; and upon condition 
subsequent, that he remain of good character, and be sober and in- 
dustrious. Constitution, see. 6, Art. 111. I n  re Williams, 436. 

Emecutiue Pard-Defenses-Procedure.-A pardon can only be is- 
sued after conviction, and therefore it is impossible to plead i t  as 
a b'ar to the prosecution. The remedy is in habeas corpus proceed- 
ings. Ibid. 

Eaecutive Pardons-Requisites-Acceptwnce.-An acceptance Of a par- 
don is essential to its operative effect, as a condition may be annexed 
rendering it more objectionable than the offense of which the prisoner 
was convicted. Ibid. 

Emecutive Pardons-Requisites- deliver^/.-The delivery of a pardon 
is one of its essential requisites; and its delivery to the prisoner's 
attorney is a constructive delivery to the prisoner. Ibid. 

Emecutive Pardons-Conditions Precedent and Nubsequent-Efleot of 
Acceptance and Delivery.-After delivery and acceptance of a pardon 
with conditions precedent and subsequent, it is irrevocable upon the 
compliance by the prisoner with the condition precedent, unless he 
shall violate the conditions subsequent by his conduct after the re- 
lease. Ibid. 

NmeRetzcm of Pardon by Sheriff.-The sheriff, by returning a par- 
don after its delivery and acceptance by the prisoner, cannot defeat 
or impair its legal results. Ibid. 

PARTICULARS, BILL OF. See Indictment. 

PARTITION. 
1. Lwnds-Procedure-AppeaGDuty of Clerk-Nuperior Court.-Under 

proceedings for the partition of lands, when an appeal is taken from 
the decision of the clerk (Revisal, sees. 610 and 611), upon issues of 
law or legal inference, i t  is his duty to prepare and make a statement 
of the case and send i t  to the judge (Revisal, see. 612). Unaer Re- 
visal, see. 717, when an equitable or other defense is pleaded, the 
clerk should transfer the cause to the civil docket, for trial during 
term, upon the issues raised, and the judge may allow amendments 
to the pleadings for the purpose of hearing the case upon its merits. 
Little u. Duncan, 84. 

2. Lands-Order of Clerk-Reuobing Order-Docketing Case for Trial.- 
The clerk may correct a mistake made in prematurely ordering land 
partitioned, by revoking the order and directing the proceedings to be 
docketed in the Superior Court. Ibid. 

3. Lands-Nuperior Court Jurisdiction.-When the Superior Court ac- 
quired possession of a case of partitioning land, in term, it should 
have proceeded therewith according to law, and it was error to re- 
mand it to the clerk. Ibid. 

4. Deeds and Conveyances-Proceedings for Division of Lands-Cmis- 
sioners' Report-Original Papers-Burnt Records-Recordhg Report. 
-When a paper purporting to be an original report of a division of 
lands, in correct form and signed by the several commissioners, under 
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seal, but which has never been registered, is presented to the clerk 
of the court after the courthouse has been burned and the records 
destroyed, with an entry thereon shown to be in the handwriting of a 
deceased former clerk, that the commissioners made the report in 
open court, and that the report was confirmed and ordered to be re- 
corded, it is the duty of the clerk, after satisfying himself upon evi- 
dence that the report is the original one, and that the entry is in the 
handwriting of the former clerk, to have the report recorded, even 
against the objection of a party in interest, in the absence of sugges- 
tion of fraud or that the report was not genuine. Hill v. Lane, 267. 

5. .Same-CertificateColor of Title.-When, after the records of the 
court have been destroyed by fire, a paper, appearing to be the orig- 
inal report of commissioners to divide lands, with an entry ordering 
registration made by a former clerk, and which .has not before been 
registered, is recorded by the clerk and registered, after having sat- 
isfied himself 0% its being the original and genuine, an allotment of 
a part of the land therein is color of title as to that tract, and a cer- 
tified copy is competent evidence in an action involving that ques- 
tion. Zbid. 

6. Deeds and Conveyances-Color of Title-Commissioners' Report-Re- 
cording-Presumptim.-IVhen a certified copy of a report of commis- 
sioners to divide land is put in evidence as color of title; by a party 
in interest claiming a part of the land therein described, it must be 
presumed, in the absence of proof to the contrary, that the paper was 
duly recorded in accordance with an order directing it. Zbid. 

PARTNERSHIP. 
1. Credit Given-Statement of Partnership-Credit Agency-Notice of 

Error.-When a person notifies a credit agency that information 
previously given to it, that he was a member of a certain firm, was 
erroneous, he is not responsible to those of its patrons selling to the 
firm, relying upon the information that he was a member, after a 
reasonable time given the agency to notify them of the error. Rhei* 
stein v. McDougall, 252. 

2. Principal and Agent-Notice to Produce Letters-Attorney and Client. 
-Defendant informed a credit agency in reply to its request, by let- 
ter, that he was a member of a certain firm. The agency, by its 
general methods, informed its patrons, and one of them advanced 
credit to the firm upon the faith of the defendant's being a partner. 
Thereafter, defendant notified the agency by letter, of which no copy 
was made, that his former letter was erroneous and that he was not 
one of the firm. The patron of the agency sued defendant to recover 
for goods sold and delivered. Notice to produce the second letter 
was given in ample time, before trial, to the attorney of plaintiff 
and to a local branch of the agency: Held, (1) Par01 evidence of 
the contents of the letter was admissible upon failure of plaintiffs 
to produce letter; ( 2 )  The credit agency was the agent of the prin- 
cipal, and notice to the principal's attorney was sufficient; (3)  The 
reply to notice to the local branch that all correspondence had been 
sent to an office of the credit agency beyond the State, was insuffi- 
cient. Zbid. 
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PENALTY STATUTES. 
1. Carriers of Goods-Demand in Writing-Par01 Evidence-Burden of 

Proof.-In an action for penalty, under Revisal, see. 2634, against 
a carrier for failure to pay or adjust a claim within a specified time 
after filing i t  with the carrier's agent, par01 evidence was competent 
to show that plaintiff filed his claim, and was subsequently paid the 
amount thereof; (1) The contents of the paper were collateral to 
the controversy and it was not necessary to introduce it in evidence; 
(2)  The writing was in the carrier's possession and could be used 
for the purposes of contradiction ; (3)  The burden of proof was on 
the carrier to show that the claim was not filed, or was excessive. 
Rabon v. R. R., 59. 

2. Carriers of Goods-Failure to Pay and Adjust Claim-Proviso-Recov- 
erg-FUZZ Amount Claimed-Settlement.-The proviso that consignee 
must first recover the full penalty under Revisal, see. 2634, for the 
failure of the carrier to pay or adjust a claim under the requirements 
thereof, is only to protect the carrier against excessive demands and 
not to discourage settlements for losses. pence, the plaintiff's right 
to recover the penalty in such suits is not lost by accepting settle- 
ment for damages for full amount claimed after the penalty had 
accrued. Ibid. 

3, Carriers of Goods-Draft-Bill of Lading Attached-TitleContracts. 
-There is no contractual relation between the carrier and a payee 
of a draft, in a shipment made to consignor's order, "notify," etc., 
"bill of lading attached to draft," until the draft is paid by him and 
the title to the goods passes; and until then he cannot recover a 
penalty in his action against the carrier for delay in their transpor- 
tation. Mfg. Co, v. R. R., 261. 

4. Weights and Measures-Interpretation of Htatute.-Revisal, see. 3073, 
requires every person using weights and measures to permit the 
standard-keeper to test them once in every two years, and imposes 
a penalty upon every person "using, buying or selling" who shall 
fail to comply with the requirements of the statute: Held, that the 
words "buying or selling" qualify and limit the word "using," 
imposing the penalty only on those "buying or selling by weights 
and measures." The history of the legislation in regard to weights 
and measures reviewed. Nance v. R. R., 366. 

5. Carriers of Goods-Regular Htations-Refusal to Accept Shipment.- 
A refusal by the carrier's agent to receive, at  its depot, freight, and 
transportation charges therefor, destined for a point on the carrier's 
road, which was only a siding, and was not a regular station, is 
wrongful, and subjects the carrier to the penalty prescribed by 
Revisal, see. 2631, when the refusal is on the ground that the agent 
did not know where the given destination was, and i t  appears that 
he could have ascertained that freight was ordinarily shipped there 
on way bills made out to a regular station on the carrier's road some 
two miles distant therefrom. Reid v. R. R., 423. 

6. Hame-Evidence.-When a shipment of freight and transportation 
charges are refused by carrier's agent because he did not know where 
its given destination was, and i t  appears that the name given was 
very slightly changed from that appearing in the "Official Railway 
Guide and Shipping Guide" used by the carrier; the fact that another 
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PENALTY STATUTES-Continued. 
agent, who afterwards took the place of the first, promptly learned 
the location of the destination and the rate, and gave bill of lading 
and made shipment, is evidence that the rate and destination could 
have been ascertained by the first from the information given him 
in an action for the penalty prescribed by Revisal, see. 2631. Tbid. 

7. Carriers of Goods-Refusal to Accept Shipment-"Party Aggrieved."- 
The shipper of the goods is the "party aggrieved," and is the one 
entitled to sue for the penalty prescribed in Revisal, sec. 2631, which 
arises from the wrongful refusal of the carrier's agent to accept them 
for transportation. Ibid. 

8. Railroads-Sunday, Running of Freight Trains-Permission-Evidencc. 
-Upon a trial under an indictment against a railroad company for 
loading, running, etc., a freight train on Sunday, in violation of the 
provisions of Revisal, 3844, the State must show, beyond a reasonable 
doubt, that the defendant had permitted the offense to be done; 
but when the State has shown the wrongful act, it  is sufficient for 
the jury to find that it was done with defendant's permission. 8. u. 
R. R., 470.. 

9. Name-Reasonable Doubt-Burden of Proof.-Upon trial for violating 
the provisions of Revisal, sec. 3844, it is error for the lower court 
to charge the jury that the burden was upon defendant to show that 
a certain freight train was run without its permission, when there is 
conflicting evidence upon that question; for, in order to convict, they 
should find as a fact, beyond a reasonable doubt, that the defendant 
had permitted the running of the train in violation of the statute. 
Ibid. 

10. Railroads-Evidence-Questions for Jurg.-When a prima facie case 
is made out by the State against a railroad company for running its 
certain train on Sunday, in violation of Revisal, see. 3844, and the 
company has introduced evidence tending to prove that it was done 
without its permission, it is error in the lower court to charge the 
jury, if they should find from the evidence that the train in question 
belonged to the defendant, they should find the defendant guilty, 
unless its evidence satisfies them that the train was being run with- 
out its permission, as the question is exclusively one for the jury. 
Ibid. 

PERMANENT INJURIES. See Measure of Damages. 

PLAT. See Deeds and Conveyances. 

PLEADINGS. 
1. Demurrer - Amendme%ts -Acquiescence -Practice.- When the trial 

judge sustains a demurrer to the complaint upon the grounds that 
two or more defendants were improperly joined in an action, t o  
which plaintiff does not except, but obtains leave and amends the 
complaint to meet the views of the court, he acquiesces in the judg- 
ment upon demurrer and will not be permitted to assign it for error 
upon an appeal. The better practice would be a request that the 
action be divided and tried separately. Rice u. McAdams. 29. 

2. Amendments-Slander-Co%spirmg Alleged-Theory of Trial-Instruo- 
tions.-When, owing to an amendment of pleadings, the trial of , 
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PLEADINGS-Continued. 
slander against two defendants joined in the same suit is necessarily 
upon the theory of conspiracy, and no other, and the issues are not 
so framed, it is the duty of the trial judge to try the case upon the 
amended pleadings, and it is not error for him to so instruct the jury 
under the issues that they may not be misled by their form. Ibid. 

3. Connected Meaning-Evidmce-Admissions.-When a part of a para- 
graph of a pleading offered in evidence is so connected with the other 
part not offered that the whole is necessary to give a connected mean- 
ing, it is incompetent. Rushing v. R. R., 158. 

4. Allegations-Proof-Evidence.-Allegations of the complaint sufficient 
to sustain a verdict of damages for wanton negligence are ineffectual 
when not sustained by the proof. Bailey a. R. R., 169. 

5. A&missions-Evidence.-It is competent for one party to put in evi- 
dence a portion of the pleadings of the other containing an allegation 
or admission of a distinct or separate fact relevant to the inquiry, 
though it is only a part of the entire paragraph, without introducing 
qualifying or explanatory matter inserted by way of defense, which 
does not modify or alter the facts alleged. Wade v. Contractirrzg 
Co., 177. 

6. Joinder of Actions-Demurrer - Mis joinder-Def ense by Answer.- 
When it appears, both by the summons and justice's return, in an , 

action brought in this court, that the plaintiff alleged a joint demand 
against the several defendants, a demurrer of defendants in the 
Superior Court for misjoinder of separate actions will not be sus- 
tained, as the allegations of the complaint must be taken as true, and 
such defense should be by way of answer. Revisal, see. 477. Laney 
v. Button, 265. 

7. Contract-Warranty-Counterclai~Allegations.-Evidence tending to 
show a breach of warranty in a contract for the sale of goods is  
competent when the warranty was not specially pleaded. Wood- 
bridge v. Brown, 299. 

8. Rai l roadsJur i sd ic t io~NeverabZe  Causes-Removal of Causes-Fed- 
era1 Courts-Amendmmt8.-When, in a suit brought jointly against 
a domestic and foreign corporation, in the State courts, the complaint 
alleges a severable cause of action, and an amendment is made to 
sufficiently increase the amount involved to confer jurisdiction on' 
the Federal court, upon proper proceedings for removal had by the 
latter company, the cause is removed eo instanti by the force of 
the statute, and the State courts cannot proceed further, or inquire 
into the amount of damages plaintiff is legally entitled to recover 
under the facts stated, or to pass upon the validity of the cause, or 
permit the amended complaint to be withdrawn. McCulloch v. R. R., 
305. 

PLEAS. 
1. Retraction-Discretion of Court.-Whether a prisoner may retract a 

plea of guilty and enter a plea of not guilty, or vice versa, is a matter 
for the sound legal discretion of the trial court. N. v. Branner, 559. 

2. Name.-The trial judge can, in his sound discretion, set aside a plea 
of guilty when, in his judgment, or for other good reason, it appears 
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to have been improvidently entered; but he thereafter has no power 
to enter a verdict of not guilty and discharge the prisoner. Ibid. 

3. Colzfession-Indictment-Varia%e.-Up a plea of guilty to an indict- 
ment the guilt of the prisoner is thereby established, and the plea 
eliminates all questions of variance between the offense charged 
and the proof. Ibid. 

POLICE POWERS. See Municipal Corporations. 

POWER OF COURT. 
1. Appeal-Discretion of Court.-The trial on appeal in the Superior 

Court from a justice's judgment is de novo, and the judge may, in 
his discretion, allow pleadings to be filed. Teal v. Templeton, 32. 

2.  Appeal and Error-Justice's Court-Motion to   is miss-~aches-  is- 
cretion-Procedure.-The action of the lower court is not reviewable 
in allowing the motion of the appellee, from a judgment rendered 
in a court of the justice of the peace, to docket and dismiss an appeal 
when the appellant had neither paid the clerk's fees nor requested 
him to docket the appeal. McClintocfi v. Ins. Co., 35. 

3. Defenses-Pleas Withdrawn-Discretio+Appeal and Error.-When 
the defendant in a criminal action has entered the plea of "not 
guilty," and subsequently desires to withdraw i t  and enter the plea 
of "insanity," and no ground was laid by affidavit or otherwise t o  
show that defendant was insane a t  the time the plea was entered 
or a t  the time of trial, it is within the sound discretion of the trial 
judge to refuse the withdrawal of the plea, and his action is not 
reviewable on appeal. fl. v. Khoury, 454. 

4. Same-Witnesses.-It is competent for the trial judge, in determining 
whether he will allow a plea of "not guilty," formerly entered, to be 
withdrawn and the plea of "insanity" entered in its stead, to permit 
witnesses, who had seen defendant and had an opportunity to form 
an opinion as to his mental condition, to express their opinion there- 
on. Ibid. 

5. PZeas-Retraction-Discretion of Court.-Whethqr a prisoner may re- 
tract a plea of guilty and enter a plea of not guilty, or vice versa, 
is a matter for the sound legal discretion of the trial court. 8. v. 
Branner, 559. 

6. flame.-The trial judge can, in his sound discretion, set aside a plea 
of guilty when, in his judgment, or for other good reason, it appears 
to have been improvidently entered; but he thereafter has no power 
to enter a verdict of not guilty and discharge the prisoner. Ibid. 

7. Appeal and Error-Criminal Offense-Erroneo.lls Judgmmt-Prisoner 
Discharged.-The State has no right of appeal from the action of the 
trial judge in striking out a plea of guilty and entering erroneously 
a plea of not guilty and discharging prisoner, upon a trial for an 
indictable offense, as nq jurisdiction thereof is given the Supreme 
Court by the statute. Revisal, see. 3276. fl. u. Branner, 559. 

PRACTICE. 
1. Pleadings - Denmrrer - Amendments-Acquiescence.-When the triaI 

judge sustains a demurrer to the complaint upon the grounds that 
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two or more defendants were improperly joined in a n  action, to which 
plaintiff does not except, but obtains leave and amends the com- 
plaint to meet the views of the court, he acquiesces in the judgment 
upon demurrer and will not be permitted to assign i t  for error upon 
an appeal. The better practice would be a request that  the action, 
be divided and tried separately. Rice v. McAdams, 29. 

2. Justice of Ihe PeaceP1eadings.-Judgment upon a counterclaim set 
up in  an action in a court of a justice of the peace cannot be had on 
the ground that no reply was filed thereto, as  the pleadings are oral 
i n  that court. T e d  V. Templeton, 32. 

PRESUMPTION O F  FRAUD. See Principal and Agent; Estates. 

PRIMA FACIE CASE. See Evidence. 

PRISONER DISCHARGED. See Power of Court. 

I PROBABLE CAUSE. See Malicious Prosecution. 

1 PROCEDURE. 
1. Contracts, Breach of-Damages Present and Prospective.-When there 

has been a definite and absolute breach of a contract which is single 
and entire, all damages, both present and prospective, suffered by 
the injured party, may and usually must be recovered in one and the 
same action. Wilkinson v. Dunbar, 20. 

2. Slander-Misjoinder of Defendants.-A joint action may not be main- 
tained against two or more persons for  slanderous words spoken, 
unless the defendants a re  connected by allegation and proof of a 
common design and purpose. Rice v. A d a m ,  29. 

3. Superior Court--Justice's Judgments-Plea i n  Bar-Fraud-Direct 
Proceedings.-When, in an action in the Superior Court, the defense 
is set up that judgment had been entered in the court of a justice of 
the peace, and paid, and in reply the plaintiff assails the judgment 
on the ground that the action was instituted and the judgment pro- 
cured by fraud, and with the purpose of depriving the plaintiff of 
his just demands, the suit in the Superior Court is a proper course 
to  declare the entire proceedings in the justice's court a nullity, and 
obtain the relief sought, all the parties in interest being before the 
court. Ibid. 

PROXIMATE CAUSE. 

1. Contributory Negligence-Bafe Appliances.-When the injury com- 
plained of was the failure of the railroad to furnish certain imple- 
ments, called "lug hooks," for moving heavy timber, which plaintiff 
was employed to help move, i t  is proper for the trial judge to instruct 
the jury that, if they should find, by the greater weight of the evi- 
dence, that for such service "lug hooks" were usually used by rail- 
roads for the work, it was the duty of the railroad to have furnished 
them; that if they further found, 6y the greater weight of the evi- 
dence, that the character of the work was such that a man of ordi- 
nary prudence would be led to see that  their use were safer, the 
failure to provide them would be negligence, which, if the proximate 
cause, would render defendant liable. Rushing v. R. R., 158. 
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PROXIMATE CAUSE-Continued. 
2. Railroads-Permissive Licmsee-Contributog-y Negligence.-The de- 

fendant railroad had piled scantling along its right of way, and 
plaintiff, a permissive licensee, was injured by the defendant's loco- 
motive striking a scantling while backing, and throwing it  upon him: 
Held, that the jury, by finding, under a proper instruction, that by 
the exercise of the care required of a n  ordinarily prudent man, under 
the circumstances, the plaintiff should have perceived the probability 
of the occurrence, necessarily found that plaintiff's negligence was 
the proximate cause of the injury. &fuse v. R. R., 443. 

3. Same-Concurrent Negligence.-A railroad company does not owe the 
same degree of care in preventing an injury to a permissive licensee 
as  i t  does to its passengers, or employees in  the discharge of their 
duties; and if a railroad company and the permissive licensee on 
its right of way are both negligent, and the latter is injured, and his 
negligence is concurrent with that of the railroad and continues up 
to the moment of the impact, the law attributes the injury to  his 
negligence and not to  that of the defendant. Ibid. 

RAILROADS. 
1. "Look and Listen"-Obstructed View-Gontri6utory Negligence-Ques- 

tions for Jury.-While a person who had voluntarily gone on a rail- 
road track, where the view was unobstructed, and failed to  look and 
listen, cannot recover damages for a n  injury which would have been 
avoided by his having done so, when the view is obstructed or other 
existing facts tend to complicate the matter, the question of con- 
tributory negligence may become one for the jury. Inman u. R. R., 
123. 

2.  Same-Euidence.-Where there is evidence tending to show that  a rail- 
road company has several tracks in  a city over which the plaintiff 
usually went in going to and from his work, and that the view of the 
track was obstructed, and plaintiff, standing within two paces of the 
track, having listened for warnings he had a right to expect, but 
which were not given, stepped upon the track and was injured by 
defendant's train running a t  a much greater speed than allowed by 
the town ordinance, and which was unsafe a t  the place indicated, 
the question of contributory negligence is properly submitted to the 
jury. Ibid. 

3. Ordinances Agailzst Blowing Whistles-Warnings-Ringing Bells.- 
When there is a town ordinance preventing the blowing of locomotive 
whistles within its limits, the bell should be rung continuously where 
there are  numerous tracks, and the conditions and surroundings ren- 
der the running of trains, continuously, dangerous to  pedestrians. 
Ibid. 

4. Duty of Employer-Negligence-Euidence 8uflcfent.-In an action for 
damages for  personal injury, evidence of negligence is sufficient to  
take the case to the jury which tends to show, that, on a dark night, 
without the customary signal or warning, except the rumbling noise 
caused by its approach, an engine, which had been coupled to the 
train, but had gone for water, returning and making a coupling to 
the train, struck the train on a level track, with violence, the force 
being sufficient to drive the entire train of twenty-two cars back to 
the distance of from a car and a half to two car lengths, just a s  the 
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RAILROADS-Continued. 
plaintiff, in the discharge of his duties as employee, was getting into 
the cab of his engine coupled a t  the other end of the train, thereby 
throwing him in front of his engine onto the track ahead, and causing 
the injury complained of. Meacham v. R. R., 147. 

5. Rule of Employer-Protection of Trains-Interpretation of RuZes- 
Sidings.-A rule of the employer, a railroad company, to the effect 
that a flagman is directed to go back a given distance to the rear 
of his train and place torpedoes in certain places, "when a train is 
stopped a t  all unusual point, or is delayed at tt regular stopover 
three minutes, or when it fails to make its schedule time," is for the 
protection of trains when they are on the main line a t  an unusual 
place, or for an unusual length of time, and for the purpose of pre- 
venting injury by reason of other trains coming from the rear, and 
has no application to trains on a siding at a regular station, in no 
apparent danger. Ibid. 

6. Rules of Employer-Interpretation-Par01 Euidence-Rule Inapplica- 
ble.-Par01 evidence tending to show that conditions had arisen in 
a particular instance so that a printed rule of employer did not apply, 
is not an interpretation of the rule by parol. Ibid. 

7. Duty to Employees-TrespassewA railroad company does not owe 
the same duty to one who has surreptitiously climbed, in the night, 
upon the tender of its switching engine, being used around its exten- 
sive and dangerous railroad yards a t  its station, as it does to i ts  
employees; and no invitation to do such an act can be implied from 
such conditions and surroundings. Bailey u. R. R., 169. 

8. Wanton Negligence-E~idence-1nsuficient.-Mere forgetfulness, what- 
ever the consequence, does not constitute a willful or wanton neglect 
of duty; for the words imply that the act was knowingly and pur- 
posely done. Therefore, when the evidence does not disclose that 
leaving a switch open, which caused the injury, was knowingly done, 
or done in utter disregard of the consequences, i t  is not sufficient 
to sustain a verdict for damages found to be occasioned by "wanton 
negligence" on the part of the railroad company, or its employees. 
Ibid. 

9. Defenses-Fe1lo.w-sereant Act.-The defense that the injury complained 
of resulted from the negligent act of a fellow-servant is still available, 
except in its application to a railroad company; for, by caress 
terms, the statute known as the "Fellow-servant Act," by which this 
defense was withdrawn, is confined in its operation to railroad com- 
panies. Wade u. Contracting Go., 177. 

10. Negligence-Lights-Signals - Crossings - Euidence-Nonsuit.-Plain- 
tiff's intestate was killed by defendant's train, consisting of an engine 
and twenty freight cars, backing along its track on a dark night, 
without signals or warnings, and without lights on the rear car from 
the engine. At the place of the injury was an embankment on which 
was a track of another company running parallel with that of de- 
fendant. The injury occurred while plaintiff, an employee, was going 
home from his work, and crossing the tracks a t  a place where, t o  
defendant's knowledge, people usually crossed. The evidence tended 
to show that on top and about the middle of the train were two men 
standing with lighted lanterns: Held, a judgment as of nonsuit 
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RAILROADS-Continued. 
upon the evidence should not be sustained, as the question was for the 
jury to determine whether the lanterns could have been readily seen 
a t  the time, and under the circumstances, by an observant person. on 
the ground. Allen u. R. R., 258. 

11. Lessor and Lessee-Torts of Lessee-Liability of Lessor.-While a les- 
sor railroad company, having a charter from the State, remains liable . 

for the manner in which its lessee railroad company performs the . 
public duties arising from the use under its charter, i t  is not liable 
for the tortious acts of its lessee in carrying on an entirely separate 
and distinct, though similar, business of its own, and which does not 
fall within the duties of the lessor road to the public. McCuZloch 
u. R. R., 305. 

12. Pleadings-Lessor and Lessee-Cause of Action Stated-Jurisdictio+- 
Removal of Causes-B'ederal Courts.-When the complaint, in a joint 
suit against a domestic and foreign railroad corporation, alleges that 
the latter is a lessee of the former, and that its action in taking plain- 
tiff's land for railroad purposes, the subject of the suit, was unjusti- 
fiable under the charter granted by the State to its lessor, but was 
for a separate and distinct part of the lessee's business, no cause of 
action is alleged as the lessor company, and the lessee, when the 
amount demanded is jurisdictional, can, upon proper proceedings, 
have the cause removed to the Federal courts. IbiB. 

13. Same.-Allegations of the complaint that defendant railroad company, 
a domestic corporation, which had lawfully acquired the lands in 
question, had leased its railroad, and charter rights to operate it, 
to its codefendant, a foreign corporation, and that, for its separate 
and distinct purposes, the latter had imposed an additional and un- 
authorized burden upon the locus in quo, states a cause of action 
against the latter company alone, and, upon proper proceedings, the 
cause is removable to the Federal court, when the amount is jurisdic- 
tional. Ibid. 

14. Pleadings-Jurisdictio~z-8everable Causes-RemovaZ of Causes-Fed- 
eraZ Courts-Amendment-hen, in a suit brought jointly against 
a domestic and foreign corporation, in the State courts, the com- 
plaint alleges a severable cause of action, and an amendment is made 
to sufficiently increase the amount involved to confer jurisdiction on 
the Federal court, upon proper proceedings for removal had by the 
latter company, the cause is removed eo instanti by the force of the 
statute, and the State courts cannot proceed further, or inquire into 
the amount of damages plaintiff is legally entitled to recover under 
the facts stated, or to pass upon the validity of the cause, or permit 
the amended complaint to be withdrawn. Ibid. 

15. Jurisdiction-Remoual of Causes-Federal Courts-Money Demand- 
Condemnation Proceedings.-The jurisdiction of the Federal courts 
is not affected in a suit wherein the plaintiff claims damages from a 
foreign corporation, for an additional and alien burden upon his 
lands; for it is not a question of appropriating property against the 
owner's will, as in the enforcement of the right to acquire land by 
condemnation proceedings. Ibid. 

16. Rights of Way-Permissive User-Trespasser-Pertnissive Licensee.- 
The fact that a railroad company has permitted the public to use a 
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part of its right of way as a street does not affect its right to use 
such part in the conduct of its business, and place lumber or other 
merchandise thereon ; in so doing, a person entering thereon, not upon 
matters relating to the company's business, is a permissive licensee. 
Muse v. R. R., 443. 

17. Permissive Licensee-Contributory Negligence-Proximate Cause.-The 
defendant railroad had piled scantling along its right of way, and 
plaintiff, a permissive licensee, was injured by the defendant's loco- 
motive striking a scantling while backing, and throwing it upon him: 
Held, that the jury, by finding, under a proper instruction, that by the 
exercise of the care required of an ordinarily prudent man, under 
the circumstances, the plaintiff should have perceived the probability 
of the occurrence, necessarily found that plaintiff's negligence was 

.the proximate cause of the injury. Ibid. 

18. Name-Concurrent Negligence.-A railroad company does not owe the 
same degree of care in preventing an injury to a permissive licensee 
as it does to its passengers, or employees in the discharge of their 
duties; and if a railroad company and the permissive licensee on its 
right of way are both negligent, and the latter is injured, and his 
negligence is concurrent with that of the railroad and continues up 
to the moment of the impact, the law attributes the injury to his neg- 
ligence and not to that of the defendant. Ibid. 

RECORDER'S COURT. See Legislative Powers. 

RELIGIOUS MEETINGS. 
Disturbance-Indictable Offense-Buttday Nchoo1.-A person who will- 

fully disturbs an assembled Sunday School held in a place for the 
purpose, is indictable both a t  common law and under Revisal, sees. 
3704 and 3706. 8. v. Branner, 560. 

REMOVAL OF CAUSES. 
1. Railroads-Pleadings-Lessw and Lessee-Cause of Action Btated- 

Jurisdiction-Federal Courts.-When the complaint, in a joint suit. 
against a domestic and foreign railroad corporation, alleges that the 
latter is a lessee of the former, and that its action in taking plaintiff's 
land for railroad purposes, the subject of the suit, was unjustifiable 
under the charter granted by the State to its lessor, but was for a 
separate and distinct part of the lessee's business, no cause of action 
is alleged as to the lessor company, and the lessee, when the amount 
demanded is jurisdictional, can, upon proper proceedings, have the 
cause removed to the Federal courts. McCulloch v. R. R., 305. 

2. game.-Allegations of the complaint that defendant railroad company, 
a domestic corporation, which had lawfully acquired the lands in 
question, had leased its road, and charter rights to operate it, to its 
codefendant, a foreign corporation, and that, for its separate and 
distinct purposes, the latter had imposed an additional and unauthor- 
ized burden upon the locus in quo, states a cause of action against 
the latter company alone, and, upon proper proceedings, the cause 
is removable to the Federal court, when the amount is jurisdictional. 
Ibid. 

3. Railroads-PleadlngsJurisdictio~Neverable Causes-FeoleraZ Courts 
-Amendments.-When, in a suit brought jointly against a domestic 
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I REMOVAL OF CAUSES-Continued. 
and foreign corporation, in the State courts, the complaint alleges a 
severable cause of action, and an amendment is made to sufficiently 
increase the amount involved to confer jurisdiction on the Federal 
court, upon proper proceedings for removal had by the latter com- 
pany, the cause is removed eo instanti by the force of the statute, 
and the State courts cannot proceed further, or inquire into the 
amount of damages plaintiff is legally entitled to recover under the 
facts stated, or to pass upon the validity of the cause, or permit the 
amended complaint to be withdrawn. Ibid. 

4. RailroadsJurisdictio+PederaZ Courts-Money Demand-ConcEemna- 
tion proceedings.-The jurisdiction of the Federal courts is not af- 
fected in a suit wherein the plaintiff claims damages from a foreign 
corporation, for an additional and alien burden upon his lands; for 
i t  is not a question of appropriating property against the owner's 
will, as in the enforcement of the right to acquire land by condem- 
nation proceedings. Ibid. 

REVISAL. 
Reference should be made to the various subject-matters for accuracy: 

59. Action given to executors and administrators for death caused by 
wrongful act of another is not available to foreign executors, etc., 
qualifying here after the time specified. Hall v. R. R., 108. 

328. Copies of burnt or lost records put in evidence in proceedings to re- 
store them have only the force and effect of the originals, and do 
not estop a party from proving title to lands, or showing true bound- 
aries. McNeely v. Laoton, 327. 

405. Rule of Supreme Court applies to appointment of next friend in jus- 
tice's court. Houser v. BonsaZ, 51. 

477. A demurrer for misjoinder of separate actions is not good when the 
complaint alleges a joint demand. The defense should be by answer. 
Same when proceedings are in justice's court. Lanev v. Hutton, 264. 

607. Dismissing appeal from justices court has the effect of affirming the 
judgment. McCZintock v. Ins. Co., 35. 

608. Dismissing appeal from justice's court has the effect of affirming the 
judgment. McClintocb v. Ins. Go., 35. 

610. Appeal from clerk in proceedings in partition to sell lands. Little v. 
Duncan, 84. 

611. Appeal from clerk in proceedings in partition to sell lands. Little v. 
Duncan, 84. 

612. Duty of the clerk in proceedings in partition of lands to prepare and 
state case upon issues formed and transmit i t  to the judge. Little v. 
Duncan, 84. - 

619. Issuance of an execution upon a judgment after three years without 
notice an irregularity. McKeithen v. Blue, 95. 

620. Waiver of irregularity of execution issued after three years upon a 
judgment without notice. McXeithen v. Blue, 95. 
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717. Duty of clerk to transfer cause to civil issue docket for trial in term 
upon issues joined in proceedings in partition to sell lands. Little v. 
Duncan, 84. 

946. Deed to husband and wife, and to heirs of the latter, does not pass the 
fee to the former. Sprinkle v. Npainhour, 223. 

946. Premises of deed to A. and heirs; habendurn, the lands to be divided 
among children of A., creates no repugnance as the same estate would 
have passed had the word "heirs" been omitted. Triplett v. Williams, 
394. 

1195. The courts will not interfere with the discretionary powers of directors 
in winding up the affairs of a corporation when honestly exercised; 
and when a restraining order against them is dissolved, and substan- 
tial issues raised involving the adjustment of the corporation's in- 
debtedness, they may be adjusted in the same action according to 
the proceedings contemplated in see. 1203. White v. Kincaid, 415. 

1203. The proceedings contemplated in this section may be carried out in a 
suit brought to restrain the discretionary powers of directors under 
see. 1195, when therein substantial issues are raised relative to the 
adjustment of the corporation indebtedness, and the order has been 
dissolved. White v. Kincaid, 415. 

1473. Rule of Supreme Court applies to appointment of next friend in jus- 
tice's court. Houser v. Bonsal, 51. 

1541. Rule of Supreme Court applies to appointment of next friend in jus- 
tice's court. Houser v. Bonsal, 51. 

1563. I t  is not necessary for the complaint to allege knowledge of the grounds 
of divorce a t  least six months prior to its filing. The affidavit confers 
jurisdiction. Kinney v; Kinney, 321. 

1564. The defense of the wife of abandonment in an action for divorce 
brought by the husband should be taken by answer. Kinney a. Kin- 
ney, 321. 

1583. An estate to D. for life, then to heirs of S., who was then alive, the 
word "heirs" construed as children. Condor v. Necrest, 201. 

16.34. For purposes of contradiction the Stafe may cross-examine defendant, 
who has taken the stand, when no evidence of his character has been 
given; without restriction to matters on direct examination. S. v. 
Cloninger, 567. 

1684. When a county has adopted the stock law the commissioners may 
declare a mountain range, a fence, or other natural line, as the limit 
within which the law shall operate. 8. v. Mathis, 546. 

1957. The revision of the jury list is directory; and failure of the county 
commissioners to do so, in the absence of bad faith or corruption, 
does not vitiate the venire. 8. u. Banner, 519. 

1960. The revision of the jury list is directory; and failure of the county 
commissioners to do so, in the absence of bad faith or corruption, 
does not vitiate the venire. 8. v. Banner, 519. 

2121. The action of a school board not supervised or restrained by the courts. 
Pickler v. Board of E d u c a t h ,  221. 
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2631. The question of interstate commerce does not arise upon refusal of I .  carrier t o  accept goods for shipment to foreign points. Reid v. R. R., 
423. 

2681. The refusal of carrier's agents to  accept goods for that he did not know ' 

the place of destination, does not relieve the carrier from liability 
for penalty when he should reasonably have ascertained the informa- 
tion. Reid v. R. R., 423. 

2632. The carrier's prima facie liability for  penalty for  failure to  deliver ! goods is rebutted by shipper's admission of shipper's load and count 
without requiring the carrier to verify. Peele v. R. R., 390. 

2834. Par01 evidence is admissible to show that  claim was filed with the 
carrier for penalty. Right to recover penalty is not affected by com- 
promise. Rabon u. R. R., 59. 

1 2977. The limitation upon cities to create a bonded indebtedness is statutory 
and not constitutional. Wharton v. Greensboro, 62. 

3073. The penalty for failure to  have weights and measures listed is only 
imposed on those who buy or sell by them. Bance v. R. R., 366: 

3244. The granting of an order for a bill of particulars is in the discretion 
of the trial judge. 8. v. R. R., 508. 

3255. Carnal intercourse with daughter of half sister is incest. 8. v. Harris, 
513. 

3276. No appeal lies by the State from the action of the trial judge in strik- 
ing out a plea of guilty and substituting one of not guilty. B. v. Bran- 
Izer, 559. 

3338, Evidence in this case held sufficient to sustain a verdict of guilty of 
burning a barn under this section. 8, v. Allen, 458. 

3366. A justice's court has final jurisdiction of willful abandonment of crops, 
and judgment under indictment originating in Superior Court will be 
arrested. S. ti. Wilkes, 453. 

3584. This section cannot apply when the sale of intoxicating liquor is not 
illegal, or when in conflict with the commerce clause of the Federal 
Constitution. S. u. Whisenant, 515. 

3534. 9 n  agent of the buyer in ordering whiskey from beyond the State, 
without interest in the whiskey or sale, is not indictable under this 
section. S.  v.  Whisenant, 515. 

3534. One who procures liquor by purchase from an illicit distiller in pro- 
hibited territory and delivers i t  to another, is subject to the punish- 
ment prescribed in this section; and his evidence that he was acting 
solely for the buyer cannot change the result. S. v. BurchfieZd, 537. 

3704. The willful disturbance of a Sunday School i s ' a n  indictable offense. 
S. v.  Branner, 560. 

3706. The willful disturbance of a Sunday School is a n  indictable offense. 
S.  v. Branner, 559. 

3769. A board fence with barbed wire on top, comes under the provisions of 
this section. S. v. Thomas, 565. 
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SECTION. 
3844. While the State must show a carrier permitted its freight train to run 

on Sunday in violation of the statute, the wrongful act shown is 
. -sufficient to take the case to the jury upon that question. S. v. R. R., 

470. 

3844. The State must show that the carrier permitted a freight train to run 
on Sunday in violation of the statute; and the question, upon con- 
flicting evidence,.& one for the jury. 8. v. R. R., 470. 

4116. The action of a school board not supervised or restrained by the courts. 
Pickler v. Board of Education, 221. 

4124. The action of a school board not supervised or restrained by the courts. 
PicLler v. Boarcl of Education, 221. 

4129. The rebuilding by a school board of a schoolhouse on an old site within 
three miles from another, is not a violation of the statute. Pickler 
v. Board of Education, 221. 

4775. Special benefits given to some policyholders, and not to all of the same 
class and expectation of life, do not necessarily avoid the payment of 
a note given for the premium. Annuity Co. u. Costner, 293. 

REVOCATION. See Deeds and Conveyances. 

RIGHT OF SURVIVORSHIP. See Husband and Wife. 

ROADS AND HIGHWAYS. 
Negligence-Traction EngineiVuisanoeReasorzabZe Time-Questions for 

Jurv.-In a suit for damages occasioned by plaintiff's horse being 
frightened by a broken down traction engine left to one side of a 
public highway, it is for the jury to say, upon the question of negli- 
gence, whether the defendant delayed an unreasonable length of time 
in having it repaired and in taking it away. Davis v. Thornburg, 
233. 

SAFE APPLIANCES. See Contributory Negligence ; Master and Servant. 

SALES. See Evidence ; Intoxicating Liquors ; Husband and Wife ; Mortgagor 
and Mortgagee ; Notice ; Wills. 

SCHOOL BOARDS. See Municipal Corporations. 

SCHOOL COMMITTEE. 
1. Change of Location of BchoodDiscretion.-The question of changing 

the location of a schoolhouse is one vested by statute in the sound 
discretion of the school committee, and their action therein cannot 
be restrained by the courts, unless in violation of some provision of 
law, or the committee is influenced by improper motives, or .there is 
misconduct on their part. Vennble v. School Committee, 120. 

2. Same-Evidence.-An order restraining the action of a school commit- 
tee in accepting a proposition for a change of site of a schoolhouse in 
a town, should be dissolved when it is shown to be in accordance with 
the wishes of a majority of its patrons, and to the best interests of 
the school. No improper motive or misconduct is evidenced by mem- 
bers of the committee subscribing to the purchase price of the new 
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SCHOOL COMXITTEE-Continued. 
location, reasonably valued a t  $400, in exchange for which the old 
site, reasonably valued a t  $300, was to be given, as  such would, in  
effect, be a donation of $100 for  the purpose of effecting the desired 
change; or by the fact that  a brother of a member of the committee 
was a part owner of the new site. Ibid. 

SECOND OFFENSE. See Indictment. 

SENTENCE, TERM OF. See Larceny. 

SHADE TREES. See Condemnation Proceedings. 

SHIPPER'S LOAD AND COUNT. See Carriers of Goods. 

SIGNATURE. See Telegraph Companies. 

SLANDER. 
1. Procedure-Misjoinder of Defendants.-A joint action may be, main- 

tained against two or more persons for  slanderous words spoken, 
unless the defendants are  connected by allegation and proof of a 
common design and purpose. Rice u. McAdams, 29. 

2. Pleadings-Amendments-Conspiracy Alleged-Theorv of Triad&- . 
structions.-When, owing to a n  amendment of pleadings, the trial of 
slander against two defendants joined in the same suit is necessarily 
upon the theory of consfiiracy, and no other, and the issues a re  not 
so framed, i t  is the duty of the trial judge to t ry the case npon the 
amended pleadings, and i t  is  not error for  him to so instruct the 
jury under the  issues tha t  they may not be misled by their form. 
Ibid. 

3. Husband and Wife-Indictrnmt of Husband.-Held by Clark, C. J., 
and Walker and Connor, JJ.: A husband is indictable, under Revisal, 
see. 3640, if he wantonly and maliciously slander his wife. (8. v. 
Edens, 86 N. C., 522, overruled.) 8. v. Fulton, 485. 

4. Same.-Held by Walker, J.,  that  by reason of the decision in 8. v. 
Edens, supra, the bill against defendant hereiq was properly quashed, 
though offenders will be punishable. (Following 8. u. Bell, 136 N. 
C., 674.) Ibid. 

6. Same.-Held by Brown and Hoke, JJ., the bill herein was properly 
quashed, because a husband who slanders his wife is not indictable 
under Revisal, see. 3640, a s  heretofore held in 8. v. Edens. Ibid. 

6. Name.-The judgment of the Superior Court quashing the bill is  af- 
firmed. Ibid. 

SOLICITOR'S DISCRETION. See Indictment. 

STATIONS, REGULAR. See Penalty Statutes. 

STATUTE OF FRAUDS. 
Pleadings.-When the statute of frauds is relied upon in defense, it must 

be pleaded, to  be available. Teal v. Templeton, 32. 

STOCK LAW. 
1. County Commissioners-Territory-Boundaries.-In pursuance of a n  

election held under Revisal, see. 1684, resulting in  favor of the stock 
14-3 513 
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STOCK LAW-Continued. 
law, i t  is competent for the county commissioners to  forbid stock from 
running a t  large within the county, and declare a mountain range, a 
creek, a fence, or other natural line, as the limit within which the law 
shall operate. R. u. Mathis, 546. 

2. Same-Fence-Adjoilzing Count.l/.-When the stock law is in force in  
a county, under the provisions of Revisal, sec. 1684, and the defend- 
ant, prosecuted for its violation, lives within a short distance from 
the dividing line of that and adjoining county wherein the stock law 
was not operated, and willfully permits his stock to run .a t  large, i t  
is not a valid defense that  no fence had been built on the line to pre- 
vent the stock from the adjoining county t o  run a t  large on his side 
of the line, when the county commissioners had declared the line to 
be a mountain range or other natural or political line. Ibid. 

SUITS. 
Forma Pauperis-Application Denied, Afterwards Granted.-An exception 

to the refusal of the trial judge to dismiss a n  action, brought in  
forma pauperis, for that theretofore another action for  the sanie cause 
had been dismissed by another judge, under Revisal, 451, and no ap- 
peal taken, cannot be sustained. Rich u. Morisey, 37. 

' SUNDAYS. See Railroads. 

SURPLUSAGE. See Indictment. 

SURVIVORSHIP, RIGHT OF. See Husband and Wife. 

TAXATION. 
1. Limitation Imposed On-Legislative Power-Constitutional Law.-The 

limitation imposed upon cities in  creating a bonded indebtedness is 
by statute, Revisal, sec. 2977, and not a constitutional one. Whartow 
u. Greensboro, 62. 

2. Same-Ratification.-The Legislature, having the power to  impose a 
general limitation upon the taxing power of municipalities, may ratify 
a bond issue previously declared invalid by the courts on that  account, 
and except any particular municipality from the operation of the 
general law. Ibid. 

3. Municipal Corporations-Constitutional Law-Representation.-An ob- 
jection to the validity of an act adding territory to  that of a town, 
for that it  restricted the right to vote on the subject of municipal 
taxation to the voters within the annexed territory, is without merit, 
when i t  appears from a construction of the act a s  a whole that a con- 
trary intention is  declared. Lutterloh v. Payetteville, 65. 

TELEGRAPH COMPANIES. 
1. Parties - Notice - Issues InsuflcientJudgment-Relationship.-In a 

suit against a telegraph company by the wife for damages in negli- 
gently transmitting and delivering a message announcing a death, 
sent to the husband, upon the face of which she does not appear as  
a party in interest, it is necessary to a judgment for her that an 
issue be submitted to, and found in her favor by, the jury, as to 
whether she is beneficially interested therein; and a finding that the 
relationship between the deceased and plaintiff was that of sister, is 
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TELEGRAPH COMPANIES-Continued. 
not sufficient, as  i t  shows no causal connection between the injury 
and the negligence complained of. Holler a. Telegraph Co., 336. 

2. Duty to Public-Message Tendered.-A telegraph company owes a duty 
to  the public, within the scope of i ts  business, t o  receive for trans- 
mission and delivery, under its reasonable rules and regulations, a 
proper message tendered with lawful charges for such service. Cor- 
dell v. Telegraph Co., 402. 

3. flame-Refusal to Receiue-Tort.-For the wrongful refusal by a tele- 
graph company to receive, for transmission and delivery, a message 
tendered, an action in tort accrues to the party injured. Ibid. 

4. Message Tendered and Refused-Torts-Mensure of Damages.-In a n  
action arising in tort against a telegraph company for the wrongful 
refusal to  receive a message for  transmission and delivery, the dam- 
ages recoverable are  all such as  proximately flow therefrom, and 
a r e  not limited to  those within the contemplation of the parties. 
Ibid. 

5. Message Tendered and Refused-Lawful Messages-Desti%ationi~ig- 
nature-Implied Knowledge.-After having been sent back some 
twelve miles in the country by the defendant telegraph company's 

, agent to have a message, formerly tendered and refused, written on 
defendant's blank used for the purpose, the agent of the sender ten- 
dered, with charges for transmission and delivery, two messages 
written thereon, addressed to D., to  tell C. (her husband) of the dan- 
gerous condition of his child, and to come a t  once. The defendant's 
agent had refused the first message, giving as  his reason he did not 
know its destination, and had been informed that  i t  was in  the coun- 
t ry some miles from its two telegraph offices, S. and B. The full 
charges for transmission and special delivery were tendered, and de- 
fendant's agent roughly refused to receive them because the place of 
destination of each were signed to the message, the sender's signature 
being omitted, instead of a t  i ts usual placing on the forms furnished : 
Held, (I) The messages were lawful ones; ( 2 )  They were sufficient 
to apprise the defendanth agent that  they were for transmission to 
S. and B.; (3 )  The absence of the signature of the sender gave no 
indication of an unlawful design or purpose; (4) They gave notice 
that the failure to send them would cause mental anguish. Ibid. 

6. Sddress to Third Persons-Principal and  gent-~uestions for Jury.- 
The evidence showing a wrongful refusal by telegraph company's 
agent to receive, for transmission and delivery, a message addressed 
t o  a third person, requesting him to inform plaintiff's husband of the 
dangerous condition of his child and for him to come a t  once, and it 
appearing that the addressee could readily have given the information 
to plaintiff in time for  him to reach home before the burial of his 
child, i t  is for  the jury to  find whether the addressee as  agent of 
plaintiff would have communicated the information to the husband. 
Ibid. 

7. Time of Burial-Euidence.-Evidence of the time of burial of the per- 
son concerning whose illness a telegram has been offered to defend- 
an t  to  send, may be competent in a n  action for  mental anguish aris- 
ing from the wrongful refusal of defendant to receive i t  for trans- 
mission. Ibid. 
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TELEGRAPH COMPANIES-Continued. 
8. Sickness in Plaintiff's Family-Evidence Immaterial.-In an action 

upon tort for the wrongful refusal of a telegraph company to receive 
a message for transmission, announcing an illness of a child, evidence 
of the number of, or the sickness in, plaintiff's family, is immaterial, 
and is not reversible error. Ibid. 

9. Questions of Law-Findings of Jury-Harmless Error.-Questions of 
law referred to the jury and properly found by them, do not consti- 
tute reversible error. Ibid. 

TENANT BY THE CURTESY. See Husband and Wife. 

TERRITORY ANNEXED. See Municipal Corporations. 

TIMBER DEEDS. See Evidence ; Contracts. 

TITLE. See Evidence; Color of Title; Penalty Statutes; Trusts and Trus- 
tees. 

3. Contracts to Convey Lands-Equity-Parties-Imperfect.-Specific per- 
formance of a contract to convey an indefeasible title to lands will 
not be enforced in equity against a purchaser,, a t  the suit of one 
having the life estate, when those in remainder have not been made 

1. Deceased Persons, Transactions With-Title Clnimed-Declarations.- 
When deceased has had no interest in the lands in dispute, but was 
simply an assignee of a purchaser thereof and made a deed in accord- 
ance with directions given, evidence of his declarations and direc- 
tions respecting the manner in which the deed was to have been 
drawn does not come within the prohibition of Revisal, sec. 1631, 
involving transactions and communications with deceased persons, 
as no claim of title is made under him. Condor a. Secrest, 201. 

2. Deeds and Conveyances-Adverse Possession - Instructions.- When 
plaintiff claims the land by adverse possession, and the defendant 
claims as grantee of a purchaser at  a sale under a mortgage given 
by plaintiff, which claim plaintif€ resists upon the ground that the 
description in the mortgage does not cover the locus in quo, it is not 
to plaintiff's prejudice for the trial judge to charge, in effect, that, if 
the plaintiff was in possession of the land for twenty years and held 
i t  openly and adversely within known and visible lines and bounda- 
ries, and had never conveyed the same, it would ripen the title in him. 
Grimes v. Bryan, 248. 

parties and would not be bound by the decree. Triplett v. Williams, 
394. 

TORTS OF LESSEE. See Lessor and Lessee. 

TRIAL BY JURY. 
AppeadJurisdiction.-When a legislative act creates a court of original 

jurisdiction for the trial of petty misdemeanors, and prescribes an 
appeal to the Superior Court, the constitutional right of trial by jury 
is preserved. S. u. Shine, 480. 

TRUSTS AND TRUSTEES. See Wills. 

USES AND TRUSTS. See Trusts and Trustees. 
Partition of Lands-Owelty Paid by Husband-No Resulting Trust.- 

Owelty money paid by a husband to equalize the partition of lands 
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USES AND TRUSTS-Continued. 
descended to his wife, among other heirs a t  law, as  tenant in com- 
mon, does not create a resulting trust in his favor to that extent, for, 
nothing else appearing, the law presumes he intended it  for a benefit 
or as  a gift. Sprinkle u. Spainhour, 223. 

VENDOR AND VENDEE. See Warranty. 
1. Contract-Breach by Vendee-Vemdor in  Possession-Vendor's Sale in 

Good Faith-Measure of Damages.-On breach of contract by vendee 
in a sale of a stock of merchandise, the vendor, remaining in posses- 
sion, may resell the goods with utmost good faith and with diii- 
gence as  agent of the vendee, and recover, as  damages, storage and 
interest on the purchase price, together with the difference between 
the price a t  which i t  was thus sold and that agreed upon in the 
contract. The question whether the resale was a t  a fair price is for  
the jury. Clothing Co. u. Stadiem, 6. 

VERDICT. 
1. Damages-The Word "Dollars" 0mitted-Judgment.-When the jury, 

in response to a n  issue on damages, had answered the issue "five 
thousand," i t  was not error in  the trial judge to add the word "dol- 
lars" in rendering judgment, when the pleadings, the evidence, the 
nature of the case and contention of the parties conclusively so 
indicated; and a n  exception taken thereto after the jury has been 
discharged canno: be upheld. Corn 9. R. R., 86. 

2, same-Unit of Currency.-When, to a n  issue in a suit for a demand 
for  damages, the jury has answered in an amount, leaving off the 
word "dollars," the judge may, in the judgment rendered, supply the 
word, for the dollar is the unit of our currency, in which the judg- 
ment is to be paid, and all other coins a re  recognized as  multiples or 
fractional parts thereof. Ibid. 

3. Appeal and Error  - Instructions - Verdict Directing - Exceptions - 
Broadside Ernceptidns.-A general exception to an instruction for  
the jury to find for the plaintiff upon the whole evidence is not too 
indefinite, or defective as  a broadside exception. Woodbridge v. 
Brown, 299. 

VERDICT, DIRECTING. See Verdict. 

VESTED RIGHTS. See Constitutional Law. 

WAIVER. 
1. Evidence-~Wotions-No?%suit.-A motion as  of nonsuit upon the evi- 

dence, made a t  the close of plaintiff's evidence and not renewed at 
the close of all  the evidence, is waived. Teal v. Templeton, 32. 

2. Justice's Court-Bummons-Service on Nonresident of County-Ap- 
pearanee.--By entering a general appearance and demurrer, a non- 
resident defendant of the county waives or cures the defect, in  pro- 
ceedings against him in a justice's court, for  want of service of 
summons ten days preceding the trial, as  prescribed by Revisal, sec. 
1451. Laney u. Hutton, 264. 

WARRANTY. 
1. Vendor and Vendee-What Constitutes.-To hold a bargainor in a sale 

responsible for a warranty, i t  need not be made in express terms ; for  
617 
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WARRANTY-Continued. 
i t  is  sufficient if the seller makes an affirmation of a material fact 
a t  the time of the sale, a s  an inducement, and it  is accepted and rea- 
sonably relied on by the buyer. Harr is  v. Cannady, 81. 

2. Quality of Merchandise.-In the absence of warranty of the grade of 
merchandise sold and delivered, evidence that the merchandise was 
of inferior quality is inadmissible, though the purchaser could not 
have ascertained that  the quality was inferior except in its use. 
Ibid. 

3. Instructions.-It is not error in the trial judge to instruct the jury 
to  find for the plaintiff, upon the whole evidence, in  an action upon 
contract for goods sold and delivered, when the only defense set up 
was by way of counterclaim for breach of warranty, the defendant 
having failed to allege and prove a breach of warranty. Ibid. 

WATER AND WATERCOURSES. 
Diverting Strfam-Right of User-Edent of Right.-W. A,, during his 

life, diverted the waters of R. Creek, so as  to run into H. Creek, to  
obtain additional water to supply his mill, and made a n  obstruction 
or dam in R. Creek a t  a certain height. After his death, his lands 
were partitioned among his heirs a t  law, and there was evidence that  
the plaintiff received the part  upon which the mill was situated, 
with a provision, including the "Pull power of the mill shoal and 
water power on both sides of the mill, so as  to keep it  in  repair and 
convey water to the mill," and the defendant received that  part on 
which the dam on R. Creek was situated. Plaintiff sued for damages 
for defendant's obstructing his right to the use of the waters of R. 
Creek for milling purposes: Held, (1) I t  was not error in the trial 
judge to instruct the jury that  the plaintiff had the right to  use the 
waters of R. Creek to the same extent as  they dnd, from the greater 
weight of the evidence, W. A. had diverted it, if i t  was in  contem- 
plation of the commissioners a t  the time they made the partition; 
(2 )  The verdict being for plaintiff, he had the right to  enter upon 
defendant's lands for the purpose of keeping open the channel as  
originally used, and to keep up the dam a t  its original height; (3) 
The "full power" of the water is that  required to run the mill with 
the dam a t  its original height, and it  was not necessary for  the jury, 
in  this action, to find the quantity of water originally used. Moore u. 
Parker, 289. 

WEIGHTS AKD MEASURES. See Penalty Statutes. 

WILLS. 
1. Courts-Equitable Jurisdiction-Interpretation.-The courts of equity 

have jurisdiction in matters of the construction of wills involving 
the administration of trusts, and when devises and legacies are so 

. blended and dependent on each other as  to make it necessary, to  
construe the whole to determine the respective rights of the bene- 
ficiaries. Haywood v.  Trust Co., 208. 

2. Interpretation of-Entire Instrume?zt-Intention.-A will should be 
construed as  a whole to  ascertain the intention of the testator there 
disclosed; and a general rule of construction must yield whenever a 
different intention is  manifested from the language of the will to that  
otherwise inferred. Ibid. 
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3. Bame-Emecutors and Administrators-il'rusts and Trustees-Guardian 
and Ward-Commissions-Power of Courts.-A testator in his will 
bequeathed certain property to his infant daughter, and should she 
die leaving no child or children, then to his sister. Persons named 
were appointed executors and trustees "to carry out and perform the 
trusts therein declared." By a codicil to  the will a guardian for 
the infant daughter was appointed, and the terms of the will ratified 
and confirmed in all other respects: Held, (1) The appointment of 
a guardian in the codicil was not inconsistent with the appointment 
of the trustees by the will to hold and control the property; (2 )  I t  is 
not necessary that  title to the property be given in express terms, and 
the trustees, in  this instance, a re  to  take over, as  trustees, the prop- 
erty from themselves, as  executors, and hold and invest the same 
according to the terms of the will and for the period of time accord- 
ingly required; (3 )  It being conceded that  the full income is for the 
infant daughter, i t  is to be paid to  her guardian during her minority, 
and, thereafter, to her ;  (4) The guardian and executors should not 
receive full commission on account of moneys disbursed between them, 
and the Court should make further and appropriate orders, after due 
notice, in relation thereto. Ibid. 

4. Sale of Lands Under-Conversion-Persomlty.-The proceeds of the 
sale of land' made under the direction of the will are  as personalty, 
and so regarded, under the equitable doctrine of conversion, as of 
the time of the death of the testator. Ibid. 

6. Trusts and Trustees-Deeds and Conveyances-Descriptive Words- 
Estate.-A devise to  N. of all the residue of testator's estate in trust 
to receive, hold, invest and reinvest, evidences the purpose of the 
testator to embrace therein both real and personal property. (Foil .v. 
Newsome, 138 N. C., 115, cited and approved.) Powell u. Wood, 235. 

6. Estate-Property Passed.--Unless the contrary intent appears, the dis- 
position by the testator in his will of the residue of his estate, will 
pass both real and personal property. Ibid. 

7. Intention-Presumption-A11 Property.-The presumption is, that a 
testator intended by his will to dispose of all his property, and not to 
die intestate a s  to any part of it. Ibid. 

8. Eaecutor and Administrator-Trusts and Trustees-Deeds and Conmeg- 
ances-Power to Conveg Implied.-When a power is given a trustee 
under a will to  receive, hold and invest and reinvest, the estate of his 
testator, including lands, which is consistent with the other terms of 
the will, i t  confers the authority to sell the lands and make valid 
title thereto. Ibid. 

9. Estates-Tenant for  L i f e D e e d s  and Conveyances-Betterments, Rs 
covered When.-A claim for betterments may be set up by way of 
answer and recovered by the defendant, a grantee for  value of a 
tenant for life in a deed conveying the fee, in an action to recover 
possession by the remainderman, when i t  appears that  the life tenant, 
now deceased, held under a devise in a will under such terms or 
expression as  to  leave it  uncertain whether the devise was of a life 
estate or the fee, and when the defendant made the improvements a t  
a time he believed, and had good reason to believe, that  he was the 
t rue owner. Faison v. Kelly, 282. 
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INDEX. 

WITNESSES. 
1. Deeds and Conveyances-Undue Influence-Evidence Impeaching- 

Opinion of Mental Condition-Hearsay Evidence.-In an action to set 
aside a deed for undue influence, a party asked his own witness to 
give his opinion of the mental condition of the grantor's mind during 

. the period of several weeks just prior to the execution of the deed. 
He had previously stated he did not know what his condition was. 
The court, in its discretion, refused to allow the witness to answer: 
Held, no error for that ( a )  I t  would, to some extent, permit the 
party to cross-examine his own witness; (b) The answer to the subse- 
quent question could only have been a conclusion or inference from 
hearsay, or the opinion of others, taking i t  without the rule that such 
opinion, to be competent, must come from the association or personal 
observation of the witness himself. Mgatt v. Mvatt, 137. 

2. Discretion of Court-Pleas Withdrawn.-It is competent for the trial 
judge, in determining whether he will allow a plea of "not guilty," 
formerly entered, to be withdrawn and the plea of "insanity" entered 
in its stead, to permit witnesses, who had seen defendant and had an 
opportunity to form an opinion as to his mental condition, to express 
their opinion thereon. S. v. Khoury, 454. 

3. Lpcew-Witness in Own Behalf-Evidence, Weight of-Instructions.- 
The material question as to the correctness of the charge of the trial 
judge, bearing upon the credibility of the evidence of defendant, a 
witness in his own behalf on a trial under indictment, is whether 
the jury was misled to defendant's prejudice, and i t  is not error for 
the lower court to charge the jury that they should consider the 
interest he had, scrutinize his evidence closely, but they would not be 
warranted in refusing to believe his evidence because of the fact he 
was under indictment. S. v. Dimon, 461. 

4. Appeal and Error-Improperly flwom-Exception, When. Taken.-An 

3 exception that witnesses were not properly sworn, when no objection 
was made a t  the time, and none entered to their examination, cannot 
be entertained on appeal. S. v. Peterson, 533. 


