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CASES 

ARGUED AND DETERMINED IN THE 

PREME COURT 

NORTH CAROLINA 

AT RALEIGH 

FALL TERM, 1909 

STATE, EX REL. TV. 0. BARNETT V. S. E. BIIDGETT. 

(Filed S September, 1909.) 

1. Clerks of Court-Election-Board of County Canvassers-Decisions- 
Collateral Attack. 

The decisions of judgments of the county board of canvassers are not 
of such conclusiveness or finality as to exclude collateral attack, and the 
use of the word "judicially" in Revisal, see. 4350, does not enlarge the 
meaning of see. 2694, Code, in respect thereto. 

2. Same-Rights and Remedies-Quo Warranto.  
The correctness of the result of the election of a clerk of the Superior 

Court, determined and declared by the county board of canrassers, can be 
investigated, passed upon and determined in a civil action in the nature 
of a quo warranto, and such is the proper remedy. 

Quo WARRANTO, brought in  the name of the State, upon leare granted 
by the Attorney-General, upon relation of W. 0. Barnett, against S. E. 
Midgett, to recover possession of and try the title to the office of the 
clerk of the Superior Court of DARE, tried before Peebles, J., and a 
jury, at  May Term, 1909, of said county. 

The relator alleged that he was duly elected clerk of the Superior 
Court of DARE at the election held on Tuesday, 3 November, 1908, hav- 
ing received a plurality of the votes cast a t  said election, there having 
been at  said election three candidates voted for in  said county for said 
office; that at  said election in  Mashoes Precinct in  said county the re- 
lator received five votes and the defendant only two votes, but that the 
board of county canvassers determined that the defendant re- 
ceived at said precinct five votes, thus making a tie vote between ( 2 )  
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the relator and the defendant, which tie vote was broken by the 
election of the defendant by the board of elections of the county, and 
the defendant was declared duly elected and certificate of election issued 
to him, and on 7 December, 1908, he was duly inducted into said office, 
and the defendant has since then been in possession of the office and in 
receipt of its emoluments. 

The record discloses the follciwing as the only exception presented: 
"During the course of the trial the court stated, in response to the 
contention of the defendant, that i t  would hold that the return of the 
board of camwxiers, together with the .ation of the county board cd 
elections, was a judicial determination of the questions involved in the 
controversy, if the facts pleaded in the answer as to the meeting of the 
board and canvassing the returns were as pleaded, and could not there- 
fore be collaterally assailed. The relator admitted that the board of 
county canvassers met at their regular meeting for the purpose and can- 
vassed and determined the returns of the election. as alleged, and de- 
clared the result of the said election to have be& a tie vbeiween the 
relator and the defendant. Said county canvassers reported said result 
to the county board of elections. Each board, acting separately, elected 
defendant clerk of said court. Thereupon the court repeated the opin- 
ion above expressed, in deference to which the relator suffered a non- 
suit and appealed." I n  the judgment signed by his Honor it is recited 
that, "and the court having intimated an opinion that upon admission 
made by plaintiff as to action of board of county canvassers the plaintiff 
could not recover, the plaintiff in deference to said intimation submitted 
to a judgment of nonsuit and appealed to the Supreme Court." 

B.  G. Crisp, D. M. St~ingfield and Ward & Grimes for plaintiff. 
W. M. Bond and Aydlett & Ehringhaus for defendant. 

MANNING, J., after stating the facts: I t  was contended before us 
that the Legislature, by section 4250, Revisal, created the board of can- 
vassers an inferior court, whose decisions are judgments, having all 
the conclusiveness and finality of judgments, and protected from attack 
or review, except possibly by some kind of appeal, certiorari or some 
other writ, and that an action in the nature of quo warranto, such as 
this is, to try the title to the office of the clerk of the Superior Court, 
would not lie, because it would be a collateral attack upon the final 
judgment of the board of canvassers of the county. This argument was 
rested upon .the word "judicially," used in the statute. 

That this word cannot be given such meaning in this statute has been 
decided by this Court in Gatling v. Boone, 98 N. C., 573, 
and Roberts v. Calvert, 98 N. C., 583. The meaning and (3 j  



N. C.] FALL TERM, 1909 

BANK 2). LACY. 

effect of the same word, used in the amendments to section 2694, Code 
1863, subsequently adopted and embraced in section 4350, Revisal, can- 
not be enlarged to support the contention of the defendant or his 
Honor's ruling. The only amendment to section 2694, Code, is the 
following, viz: "The said board shall have power and authority to 
judicially pass upon all facts relative to the election, and judicially de- 
terminate and declare the result of the same, and they shall have power 
and authority to send for papers and persons and examine the same." 
"It is a mistaken notion that such limited exercise of judicial power is 
conclusive." "No such jurisdiction is conferred, and the board of 
canvassers is not adapted to such purpose." Gatling v. Boone, supra. 

The extent and the effect of the determination of the board of can- 
vassers or other election officers have been declared in that case the 
other cases determined by this Court. Roberts v. Calvert, 98 N. C., 583 ; 
8. v. Cooper, 101 N. C., 684; Gatling v. Boolze, 101 N. C., 64; Boyer v. 
Teague, 106 N. C., 576; Cozart v. Fleming, 123 N. C., 547. 

'That quo warramto is the appropriate remedy, and that the correct- 
ness of the result of the election declared by the board of canvassers 
can be investigated in such action, has also frequently been decided by 
this Court. Lyon v. Commhsioners, 120 N. C., 237 ; Coxart v. Fleming.. 
supra, and cases cited above. 

Therefore the ruling of his Honor is erroneous, the judgment is re- 
versed and the plaintiff is entitled to a new trial. 

Reversed. 

RALEIGH SAVINGS BANK v. B. R. LACY, STATE TBEASUBEB. 

(Filed S September, 1909.) 

1. Bond Issues-Suit Against the State-State Agency. 
A suit brought by a bidder on State's bonds against the State Treasurer 

to recover a cash deposit made with defendant Lacy as security, that the 
plaintiff would take and pay for a certain issue thereof in case they were 
adjudged to be valid by the courts, is not a suit against the State, and 
may be maintained against the treasurer as an agent appointed by the 
State to make the sale. 

2. Bond Issues-Legislative Acts-Aye and No Vote-Separate Days- 
Constitutional Law. 

Bonds issued by the State in aid of its institutions are not unconstitu- 
tional because an amendment directing that some of the fund be applied 
to the settlement of a deficit in the account of one of the institutions has 
not passed its readings upon aye and no vote, upon different days, as 
required by the State Constitution, when otherwise the constitutional re- 
quirements have been met. 

3 
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(4) ACTION heard upon demurrer to the complaint by his Honor, 
W. R. Allew, Judge, at July Term, 1909, of WAKE. 

His Honor susained the demurrer, and from the judgment rendered 
plaintiffs appealed. 

Womack & Pace for plaintiff. 
Attorwey-General Bickett for defendawt. 

BROWN, J. The facts admitted by the demurrer are as follows: 
The General Assembly of 1909 authorized an issue of $500,000 of State 
bonds (chap. 510, p. 872, Laws 1909) for purposes connected with the 
maintenance, enlargement and improvement of the State hospitals. 
The bonds were bid off by plaintiff, who deposited $125,000 with the 
defendant Lacy as security that plaintiff would take and pay for the 
bonds i n  case they were adjudged to be valid by this Court. Under 
such circumstances we do not conceive this to be i n  any sense a suit 
against the State, but a proceeding instituted solely to test the validity 
of the bond issue between Lacy, the agent appointed by the State to 
make the sale, and the purchaser. The defect in  the bonds consists in  
the allegation that the ayes and noes were not recorded on two readings 
in  the House of Representatives, as required by the Constitution, Art. 
11, sec. 14. The journal of the House of Representatives shows that 
the bill was read on the day of introduction and referred to a committee, 
and that on 25 February, 1909, the bill passed its second reading, 
the "aye and no" vote being taken and recorded i n  the journal. On a 
subsequent date, namely, 26 February, 1909, the bill was taken up as a 
special order, when and where, before its third reading, the following 
amendment was introduced: "House Bill 1367. Amend section 1 by 
adding to the end thereof the following: 'Provided, that out of the pro- 
ceeds of said bonds shall be paid the sum of $20,000, deficit existing 
in  the accounts of the State Hospital a t  Morganton, and also the sum 
of $11,000, deficit i n  the account of the Eastern Hospital a t  Golds- 
boro.' )' At this point the House journal reads as follows : "The amend- 

ment of Mr. Graham is adopted. The question recurs upon the 
(5) passage of the bill, as amended, on its third reading. Passes 

its third reading by the following vote." The "aye and no" vote 
was taken and recorded in  the House journal and the bill was duly 
passed and sent to the Senate. That i t  passed the Senate in  strict 
accord with constitutional requirements is not questioned. 

We are of opinion that the bill has become a valid law of the State, 
and that the forms of procedure required by the Constitution have been 
observed. 

It is true the bill was amended on the third reading in the House, 
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but the amendment created no additional debt and placed no additiona.1 
burden on the State, nor does i t  change the rate of interest-or time of 
payment. I t  simply directed the application of a very small portion of 
the proceeds of the bonds to the payment of a deficit in  the accounts of 
the Morganton Hospital. This is one of the State's institutions, for 
the relief of which the bond issue was authorized. We think the case 
i s  fully covered by previous rulings of this Court, in Glean v. Ray, 
126 N. C., 730; Brown v. Stewart, 134 N.  C., 357; Comm&&oners v. 
Stafford, 138 N.  C., 453. 

Affirmed. 

Cited: Pritchacrd v. Comrs., 159 N.  C., 637; Gregg v. Comrs., 162 
N. C., 484. 

NORWOOD L. SIMMONS, ADMB., v. HATTIE RESPASS ET AL. 

(Filed 15 September, 1909.) 

1. Homestead-Rights of Widow-Children-Constitution-Interpretation. 
The widow by a second marriage of one who died seized and possessed 

of land leaving no children by her, is not entitled to the benefit of a home- 
stead therein, when he has left children by his first marriage, though they 
are adult. The meaning of the language of the Constitution is too plain 
for construction, that in speaking of children the instrument refers to 
children of the deceased owner. Constitution, Art. X, sees. 2, 3, 5. 

2. Executors and Administrators-Debts-Sales-Assets-Dower. 
When the widow's claim of homestead is rightfully denied in proceed- 

ings by the administrator on partition to sell lands to make assets to pay 
her deceased husband's debts, an order directing that her dower be as- 
signed, and, subject thereto, the land be sold for assets, is the proper one. 

APPEAL from Peebles, J., a t  February Term, 1909, of BEAUFORT. 
Petition to sell land for assets, heard on appeal from the clerk of the 

Superior Court and on case agreed. The facts agreed upon were 
as follows : 

1. That on or about the ---- day of July, 1908, Fred. Res- 
(6)  

pass died intestate i n  the county of Beaufort and seized of the lands de- 
scribed in  the petition in  this cause. 

2. That the said Fred. Respass left debts aggregating $350, and i t  is 
necessary to have a sale of his real estate to make assets with which to 
pay  those debts. 

3. That N. L. Simmons is the duly appointed and qualified adminis- 
trator of the said Fred. Respass. 

5 
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4. That said Fred. Respass was married twice, and by his first mar- 
riage he had two children, to wit, John B. Respass and Esther Res- 
pass, who are over twenty-one years of age. 

6. That their mother, the first wife of Fred. Respass, pre-deceased 
him, having died ---- years ago. 

6 .  That about February, 1908, said Fred. Respass intermarried with 
Hattie Respass, one of the defendants, and was living with her in  the 
relation of husband and wife atathe time of his death. 

7. That he has no children as the issue of the marriage with the said 
Eat t ie  Respass. 

8. That Hattie Respass is not the owner of a homestead in  her own 
right. 

9. That the said Fred, Respass was entitled to homestead exemption, 
but no homestead was allotted to him during his lifetime. 

Upon the foregoing statement of facts the said Hattie Respass con- 
tends that she is entitled to a homestead out of the lands of the said 
Fred. Respass. The administrator contends that she is not entitled to 
a homestead. 

On these facts the clerk adjudged that the widow was not entitled to 
a homestead in the lands of her deceased husband, and directed that her 
dower be assigned, and subject thereto that the land be sold for assets. 
This judgment was affirmed by the court, and the widow, Hattie Res- 
pass, excepted and appealed. 

Ward & Grimes for defendant. 
No counsel contra. 

HOKE, J., after stating the facts: I t  was contended for the claimant, 
Hattie Respass, that when the Constitution conferred upon the widow 
the right to a homestead, i n  case there were "no children," these words 
should be construed to mean no children of the deceased and the widow 
making the claim; but, in our opinion, both the language of the Consti- 
tution and authoritative interpretations of it are against defendant's 
position. 

The sections of our Constitution controlling the question (Ar- 
(7) ticle X, sections 2, 3, 5)  provide as follows: 

"Sec. 2. Every homestead and the dwellings and buildings used 
therewith, not exceeding in  value $1,000, to be selected by the owner 
thereof, or in  lieu thereof, a t  the option of the owner, any lot in a city, 
town or village, with the dwellings and buildings used thereon, owned 
and occupied by any resident of this State, and not exceeding the value 
of $1,000, shall be exempt from sale under execution or other final pro- 
cess obtained on any debt. But  no property shall be exempt from sale 
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for taxes or for payment of obligations contracted for the purchase of 
said premises. 

"Sec. 3. The homestead, after the death of the owner thereof, shall be 
exempt from the payment of any debt during the minority of his chil- 
dren or any one of them. 

"Sec. 5. I f  the owner of a homestead die, leaving a widow, but no 
children, the same shall be exempt from the debts of her husband, and 
the rents and profits thereof shall inure to her benefit during her widow- 
hood, unless she be the owner of a homestead i n  her own right." 

A perusal of these sections makes it clear, and the meaning is too 
plain for construction, that in speaking of children the instrument refers 
to children of the deceased owner, and that no special reference is made 
to them as children of his widow or any former wife. Thus, in  section 
3, '(If the owner die, the homestead shall be exempt, etc., during the 
minority of his children or any one of them"; section 5, "If the owner 
die, leaving a widow and no children," etc. 

I t  is urged for the defendant that the reason of the thing tends to 
sustain her position, as a widow should not be required to depend for 
support on the kindness and good will of adult children by a former 
wife. To this i t  may be answered that in  case the owner die, leaving a 
widow and zlso children, minors or adults, that dower is the estate espe- 
cially favored and designed by the law for the protection and support 
of the widow. I n  Watts v. Leggett, 66 N.  C., 197, i t  has been held that 
the widow's dower is the superior right when both claims attach to the 
same property. The true answer, however, is that the Constitution, in  
language too plain for construction, only confers the right of homestead 
on a wido~v in  case the owner dies, leaving no children by the widow or 
any other lawful wife. 

There are decisions of this Court which bear upon this question and 
tend strongly to support this view of the case. Thus, i n  Wharton v. 
Leggett, 80 N. C., 169, approved in Taylor v. Powell, 90 N. C., 202, i t  
was contended that by fair and reasonable interpretation the Constitu- 
tion should be construed to confer upon the widow the right of home- 
stead when the husband had died, leaving only adult children, 
and that the term ('no children," in  section 5, Article X, should (8) 
be construed to mean "no minor children." But this view was 
rejected by the Court, and Ashe, J., delivering the opinion, said: "The 
plain and literal construction of these sections is that they were meant, 
first, to secure a homestead to every resident of the State who owned 
land and was in  debt by exempting his land, not exceeding in  value 
$1,000, from sale for his debts; second, if he die i n  debt and i n  posses- 
sion of a homestead, it should descend to his minor children until the 
youngest attain the age of twenty-one years; and, third, if he die in  debt 
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and in possession of a homestead, leaving a widow and no children, it 
would go to her." And, again, on page 171, "But i t  is also insisted on 
the part of the widow defendant that the words in  section 5, Article X, 
'but no children,' should be construed to mean minor children, but we 
do not concur in this construction. I t  cannot be made without discard- 
ing the plain and unequivocal language of the Constitution-leaving a 
'widow. but no children."' And so we hold here. The Constitution 
is speaking of the homestead throughout i n  special reference to the 
owner; and when it says if the owner of the homestead die, leaving a 
widow, but no children, the instrument means what i t  plainly says, 
and no other interpretation is permissible. 

There is no error, and the judgment below is affirmed. See, also, 
Whartorz v. Taylor, 88 N. C., 230, as to the correctness of the order 
entered. 

Affirmed. 

M. S. BARDEN v. L. P. HORKTHAL AKD L. H. HORNTHAL. 

(Filed 15 September, 1909.) 

1. Notes-Original Parties-Restrictive Endorsements-Delivery-Presump- 
tions. 

The time of the operative effect of Revisal, sec. 2345, relating to nego- 
tiable instruments, was S March, 1899; and prior thereto, as between the 
original parties, one who wrote his name across the back of the instru- 
ment, could show the exact nature of the obligation assumed, whether as 
joint promissor, guarantor or first or second endorser, the presumption 
of the law, in the absence of such qualifying testimony, being that he 
signed as comaker, or at least as surety. 

2. Same-Instructions-Questions for Jury. 
In an action on a promissory note made in February, 1899, when it 

appears from the instrument itself and admissions in the pleadings, in evi- 
dence, that the defendant wrote his name across the back of the note, 
before delivery to payee, to enable the maker to obtain a loan from the 
payee, without further evidence tending to restrict or qualify the nature 
of his obligation, and the amount claimed to be due is not disputed, the 
defense that the defendant was discharged by the laches of the payee in 
the collection of the note from the maker and by failure to give notice of 
default, is inralid, and a charge is correct that if the jury believe the 
evidence they should render a verdict for plaintiff. 

3. Notes-Liability of Endorsers-Original Parties-Restrictive Endorse- 
ments-Undated Endorsements-Burden of Proof. 

The question as to whether an undated endorsement on a note is pre- 
sumed to bear the same date of the instrument only in favor of third per- 
sons, and has no application between the original parties, is not involved, 
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when it appears from the admissions that the defendant, in a suit upon 
a note, wrote his name across its back before delivery to enable the maker 
to obtain money from the plaintiff, and there is no evidence restrictive of 
the defendant's obligation, which it is upon him to show. 

4- Notes-Endorser-Liability. 
Whether sec. 50, Code, l S B ,  by which all endorsers are declared to be 

prima facie sureties, applies to a transaction of this character or is con- 
fined to endorsements in the strict sense of mercantile law by which the 
title to a note is passed and same put in circulation as a negotiable instru- 
ment. Quaere. 

APPEAL from Peebles, J., at January Term, 1909, of WASHINQ- (9) 
TON. 

L. P. Hornthd,  on petition duly filed, having received his discharge 
in  bankruptcy, the action is further prosecuted against L. H. Hornthal, 
the other defendant. The note i n  question was given to plaintiff for 
$1,500, bearing date 27 February, 1899, payable on demand, signed by 
L. P. Hornthal as maker, and on the back thereof appears the name of 
defendant, L. H. Hornthal. 

I n  the pleading L. H. Hornthal admitted that the note was for money 
lent by plaintiff to L. P. Hornthal, the maker, and that before delivery of 
same, and as an inducement to the loan, he had written his name on the 
back of the note; but alleged that he so wrote his name as endorser and 
not as surety, and contended that as such endorser he was discharged by 
the laches of plaintiff in  the collection of the note from L. P. Hornthal, 
the maker, and by failure to give said L. H. Hornthal proper notice of 
the maker's default. Other defenses were also alleged in the answer. 
On the trial the plaintiff presented the notes on which certain ~ a r t i a l  
payments had been entered as credits, proved the signature of defendant 
L. H. Hornthal on back of note, introduced the complaint and answer 
showing defendant's admissions, and rested. Defendant moved for 
judgment of nonsuit, which was overruled, and defendant excepted. 

The court charged the jury, if they believed the evidence they would 
render a verdict for balance due on note, and defendant excepted. Ver- 
dict for plaintiff; judgment, and defendant excepted and appealed. 

Gaylord & Qaylord for plaintiff. (10) 
Shepherd & Xkepherd and Ward & Grimes for defendant.  

HOKE, J., after stating the facts: Our statutes on negotiable instru- 
ments (Revisal 1905, see. 2345) enact that the provisions of the law 
shall not apply to such instruments made and deliyered prior to 8 March, 
1899 ; and the note sued on having been executed on 27 February, 1899, 
the rights of the parties to this controversy are unaffected by the statute, 

9 



I N  T H E  SUPREME COURT 

and must be so considered and determined. Viewed in  that aspect, our 
decisions are to the effect that when a third person writes his name on 
the back of a negotiable instrument before delivery to the payee, and 
with a view to give additional credit to the maker, i t  is open to the 
original parties, and as between themselves, to show the intent and 
exact nature of the obligation assumed, whether as joint promissor 
and guarantor or as first and second endorser, etc.; and in the absence 
of such qualifying testimony the law will presume that such person 
signed his name as co-maker, and in any event as surety, that being 
the relationship ef the defendant alleged in the complaint, Lilly P .  

Baker, 88 N.  C., 151; Treadwell v. Blount, 86 N. C., 33; Hojfmafi v. 
Moore, 82 N. C., 313 ; Baker v. Robinson, 63 3. C., 191; Good v. Martir~, 
95 U. S., 90. 

I n  Lilly v. Baker, supra, Ashe, J., speaking to these questions, said: 
"Whether a party who endorses a note in blank is to be held to be an 
original promissor, endorser or guarantor will depend upon the time 
of the endorsement and the character of the instrument endorsed ; as, for 
instance, if a note, whether negotiable or not, is endorsed at  the same 
time the note itself is made, the endorser ought to be held as original 
promissor or maker of the note. But where the note is endorsed after 
its delivery to the payee, whether the endorser is  to be held as an en- 
dorser or guarantor, will depend upon the character of the note. I f  
i t  is a note not negotiable, he is held to be a guarantor; but if it is a 
negotiable note and is endorsed in  blank by a third person, not being 
the payee, or a prior endorsee through them, i n  the absence of any con- 
trolling proof it is presumed that such person means to bind himself in 
the character of an endorser, and not otherwise, and precisely in the 
order and manner in  which he stands on the note. Story, supra, pp. 
473-480." 

And in  Good v. Martin, 95 U. S., supra, the Court held as follows: 
('I. I n  a suit upon a promissory note the court below charged 

(11) the jury that if the defendant, without making any statement of 
his intention in  so doing, wrote his name oh the back of the 

note before its delivery to the payee, he is presumed to have done so as 
the surety of the maker, for his accommodation, and to give him credit 
with the payee; and that, if such presumption is not rebutted by the 
evidence, he is liable on the note as maker. Held, that the charge was 
not erroneous." 

A correct application of these principles to the facts presented fully 
sustains the decision of his Honor below in  refusing to nonsuit the 
plaintiff, and the charge as given to the jury. On the trial the note 
was presented, showing the amount originally due, and a number of 
partial payments entered thereon as credits. The fact was proved that 

10 
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the defendant L. H. Hornthal wrote his name on the back of the note; 
and the pleadings which were introduced i n  evidence contain by fair in- 
tendment an admission by defendant that he so wrote his name before 
delivery to the payee, and to enable his codefendant, 1;. P. Homthal, to 
obtain the money that plaintiff then loaned him. On these facts, and 
in  the absence of any testimony tending to restrict or qualify the nature 
of defendant's obligation, the court, under the authorities cited, was 
fully justified in  charging the jury, if they believed the testimony, they 
would render a verdict for plaintiff, there being no dispute as to the 
ailioiiiit due on the note in  case defendant was liable. 

I t  is earnestly contended for defendant that the presumption which 
usually obtains, to the effect that an undated endorsement, when there 
is no evidence to the contrary, will be presumed to have been the same 
date as the note, does not apply as between the original parties to the 
instrument, but only arises in  favor of third persons; and when a 
negotiable instrument has been put in  circulation by regular and proper 
endorsement, and that, in  the present case, in  the absence of direct evi- 
dence as to the time of the endorsement, the form of the instrument 
should control. But, in  our opinion, the case does not call for or permit 
the determination of this interesting question, for the reason that the 
pleadings contain by fair  intendment a clear admission on the part of the 
defendant that he wrote his name on the back of the DaDer before de- 

L L 

livery to the payee, and to assist his codefendant i n  obtaining the loan; 
and where this appears, then all evidence restrictive of the signer's obli- 
gation must come from him. 

As said by Chief Justice Smith, i n  Hoffman v. Moore, supra, "The 
legal effect of such a signing ought to be, and, we think, is, fixed and 
definite, when the security is assigned, and for like reasons should be, 
when, as i n  the present case, i t  is delivered unexplained to the payee, 
and the legal liability of the endorsers not left contingent upon 
an unexpressed and unknown understanding among themselves. (12) 
But however this may be, i t  is clear the evidence restrictive of the 
implied ob!igation must come from the parties who are charged. Not 
only was no such testimony produced, but the evidence tended to show 
that the plaintiff accepted the note under the belief that the signers were 
all sureties for the debt. The charge of the court was almost i n  the 
very words upon which, in  Baker v. Robinso%, supra, the decision bas  
made, holding the endorsers responsible as sureties for the maker." 

Decided intimation is given in  this last case (Hoffmrt v. Moore) 
that the provision of the Code of 1883, being chapter 6, section 50, 
making all endorsers liable as sureties unless otherwise plainly expressed 
in  the endorsement, "does not apply to the facts presented here, but only 
to endorsements i n  the strict sense of commercial law, and by means of 
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which a negotiable instrument is put in  circulation.'' This, too, is a n  , 

interesting question, the  decision of which is not required for  the de- 
termination of the present appeal, and the section of the Code men- 
tioned and the decisions predicated thereon cited by plaintiff are not 
therefore referred to or dwelt upon. 

No error. 

Cited: Bank v. Wilson, 168 N. C., 559. 

GEORGE W. BAKER v. WALTEIR R. BROWN. 

(Filed 15 September, 1909.) 

1. Appeal and Error-Estoppel-Res Judicata-Evidence. 
When the contents of records in a former suit, upon which a plea in 

estoppet or re8 judicata is based, do not appear on appeal, the Supreme 
Court will not pass upon the question as there is no evidence to support 
the plea. 

2. Evidence-Nonsuit-Limitations of Action. 
Without deciding whether a motion to nonsuit upon the evidence is the 

proper method of raising the question of the bar of the statute of limi- 
tations, the motion will be denied when there is conflicting evidence upon 
the issue. 

3. Partnership-Trusts and Trustees. 
Partners stand in a fiduciary relationship to each other, and ordinarily 

the rules and tests applicable to trustees are applicable to their conduct 
towards each other. 

4. Same-Limitations of Actions. 
When one partner receives the assets of the firm for the purpose of 

paying its debts and settling its affairs he acts as a trustee or agent for 
his copartner, and when such relationship is shown to exist without evi- 
dence that it had been terminated, i t  is not error to refuse a motion tcP 
nonsuit under the plea of the statute of limitations. 

5. I.nstructions-Evidence-Questions for Jury. 
An instruction, "If you find by the greater weight of the testimony that 

the plaintiff's evidence on the fourth issue is not positive and supported, 
then you will answer that issue, Yes," is properly refused as  invacting 
the province of the jury to pass upon the weight and sufficiency of the 
evidence. 

6. Partnership-Evidence-Transactions. 
In an action to dissolve a partnership i t  mas not error in the trial court 

to refuse to dismiss the action as to a certain line of business, when there . 
was evidence that i t  was embraced in the partnership dealings and which 
was germane to the issue. 

12 
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7. Jurors-Improper Conduct-Court's Discretion. 
While it is not proper conduct for a party litigant to e l k  to a juror 

sitting in his cause, it is within the discretion of the trial judge to set 
the verdict aside, and his decision is not reviewable, when he had not 
said anything relating to the cause then being tried, and when it was 
found by the judge and appears to be harmless in its effect. 

8. Motions-Set Aside Verdict-Additional Evidence-Court's Discretion. 
When the trial judge has heard the evidence adduced upon a motion to 

set aside a verdict because of the improper conduct of a party in talking 
to a juror in his cause, it is within his discretion to refuse additional evi- 
dence, and his decision is not reviewable. 

APPEAL from Peebles, J., a t  May Term, 1909, of BEAUFORT. (13) 

B. B. Winborne and J. B. Mbrtin for plaintif. 
Winstom & Matthews fov defendant. 

WALKER, J. This action was brought by the plaintiff to dissolve a 
partnership existing between him and the defendant, and for an  account 
and settlement of the business and affairs of the partnership. There 
was evidence tending to show that the parties were engaged, as partners. 
i n  conducting "a general mercantile, sawmill and lumber business." 
The defendant averred in his answer and introduced evidence to show 
that the firm was engaged only i n  a mercantile business and that the 
"sawmill and lumber dealings" were not a part of the transactions of 
the firm. He  also alleged that the partnership was dissolved in  1899, 
more than three years before this action was commenced, and pleaded 
the statute of limitations in bar of the action. The plaintiff 
alleged that the firm was not dissolved in 1899 and never had (14) 
been dissolved, but that the business mas discontinued and he took 
possession of its assets for the purpose of paying its outstanding debts 
and liabilities. The defendant also averred that the plaintiff had agreed 
with him to take the assets of the partnership and assume and pay its 
debts. There was a controversy between the parties as to whether the 
"hotel and lot a t  Eelford" were purchased with funds belonging to the 
firm, but this matter was settled, as will appear by the judgment, and is  
eliminated Trom the case. The plaintiff set up the records in former 
suits as an estoppel or res judicata, but these records are not before us 
and their contents do not in  any way appear. This defense, therefore, 
fails because there is no evidence to sustain it. 

The defendant moved to nonsuit the plaintiff, which motion was over- 
ruled. 

The defendant then requested the court to charge the jury as follows: 
"The defendant contends that the plaintiff's evidence is uncertain, not 

13 
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strong, not positive, and that i t  is not supported by other witnesses. 
He also contends that his evidence is clear and positive, and that it is 
supported by disinterested witnesses. That is for you (the jury) to 
determine. The law has a rule for weighing all testimony. If wit- 
nesses are in all respects of equal character and credit, the law attaches 
greater weight to the evidence of the witness who is positive and sup- 
ported than i t  does to the evidence of one who is doubtful or undecided 
and unsupported. With the rules of law as your guide, you are to 
ascertain the quality and character of the evidence in this case." 

This the court gave, but refused to give the rest of the instruction as 
requested and which is as follows : "If you find by the greater weight of 
the testimony that plaintiff's testimony on the fourth issue is not posi- 
tive and is unsupported, and that the defendant's evidence is positive 
and supported, then you will answer that issue 'Yes.' " 

The court submitted certain issues to the jury, which, with the an- 
swers thereto, are as follows : 
1. I s  the plaintiff's cauw of action barred by the statute' of limita- 

tions? Answer: No. 
2. Was the lumber plant and its business, including the purchase and 

manufacture of timber and lumber, embraced in the partnership of 
Baker & Brown? Answer: Yes. 

3. Were the hoteI and lot at Kelford purchased with any of the funds 
of the partnership of Baker & Brown, in whole or in part? Answer: 
Yes; in part. 

4. Was there a dissolution and settlement of the partnership, 
(15) and did Baker, the plaintiff, agree to assume the debts of the 

partnership, take the property of the firm and other property, 
and release Brown, defendant, from all liability on account of said 
partnership ? Answer : No. 
5. Did the plaintiff, Baker, receive from his partner, Brown, sufficient 

assets of the firm of Baker & Brown to pay the debts of saidzfirm? An- 
swer: No. 

Upon motion of the plaintiff, the answer to the third issue was set 
aside, and the plaintiff consented that said issue should be answered 
No, which was done. 

There was evidence supporting the respective contentions of the parties 
in respect to the issues submitted by the court. The defendant moved 
for a new trial; the motion was overruled and judgment entered upon 
the verdict for the plaintiff. The defendant, in apt time, excepted to 
the several rulings of the court, which were adverse to him, and appealed 
from the judgment. 

The defendant's motion to nonsuit the plaintiff, because the action 
is barred by the statute of limitations, was properly overruled. I f  

14 
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this be the proper method of raising that question, as to which we express 
no opinion, there was abundant evidence to show that the action was not 
barred. Indeed, there was scarcely any evidence to the contrary. I f  
there was such evidence, i t  was the province of the jury to pass upon the 
conflicting proof and determine, under instructions of the court, as to 
the law, whether the action was barred. 

I t  is well settled by the authorities that partners stand in  a fiduciary 
relation toward each other. The same rule and tests are applied to the 
conduct of partners as are ordinarily applicable to that of trustees. 
I n  law the functions, rights and duties of partners, in a great measlure, 
comprehend those both of trustees and agents. We so held in  Patterson 
v. Lilly, 90 N.  C., 82. Referring to that case, when discussing a ques- 
tion similar to the one now before us, Justice Burwell, in  Paisom v. 
Stewart, 112 N. C., 332-344, said: "When within the scope of the busi- 
ness of the firm, a partner does any act in the name of the partnership, 
he binds all his associates, for he is in  all such matters their agent, as 
they are his. And where a partner takes into his possession or borrows. 
from the firm or appropriates to his own use any of the assets of the 
copartnership, he assumes towards the other partners the position of a 
trustee, and is bound to account with them for the assets so taken or 
appropriated or borrowed, whenever the other partners make demand 
upon him so to do." There must be some action taken by the one partner 
against the other, such, for example, as a demand for an account and 
settlement, in  order to terminate this fiduciary relation before the 
statute of limitations will begin to run (Rencher v. Anderson (16) 
95 N. C., 208; Rhyme v. Love, 98 N .  C., 486) ; and in this con- 
nection i t  may be well to quote what is said by Justice Ashe in  Pattersolz 
v. Lilly, 90 N. C., 87, as to the nature of this trust relation subsisting 
between partners, and as to how i t  may be ended: "Where the trust is 
direct, i t  is a well-established rule, belonging exclusively to the jurisdic- 
tion of courts of equity, that, so long as the trust subsists, the right of the 
cestui que trust cannot be barred or excluded by the trustee by virtue 
of the length of time during which the latter has held possession. Yet 
i t  is a rule quite as well settled that where the fiduciary character of 
the trustee has ceased or been put an end to by his repudiating the rights 
of the cestui que trust, as by assuming absolute ownership over the 
property or by refusing to account for the same, then the statute does 
apply, and the cestui que trust must bring his action within the time 
prescribed or be barred," citing Angel1 on Limitations, secs. 468 and 174. 
I f  one of the partners receives the assets of the firm for the purpose of 
paying its debts and settling its affairs, he acts as a trustee or agent for 
his copartner, and the statute does not begin to run until in some way 
the fiduciary relation ceases to exist. I t  is further said in  Patterson 7,. 

15 
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Lilly, 90 N. C., a t  p. 88: "The statute of limitations does not com- 
mence to run in  favor of one partner against another, even after a disso- 
lution of the partnership, as long as there are debts due from the partner- 
ship to be paid, or debts due to be collected. Hammod v. Hammond, 
20 Ga., 556 ; Wood on Lim., sec. 210." There is no evidence in  this case 
to show that the statute bars the plaintiff, but the trend of all the evi- 
dence is the other way. The cases of Patterson v. Lilly and MacNair v. 
Raglaad, 7 N. C., 139, seem to be directly in  point, and the principles 
therein stated are decisively against the defendant's contention. The 
facts of the latter case are substantially identical with those presented 
by the record before us. We have considered this question somewhat 
at  length, as i t  appear8 to be the defendant's principal reliance for a re- 
versal of the judgment. We have not cited the numerous authorities to 
be found in  the brief of the plaintiff's attorneys, as we deemed those to 
which we have referred sufficient to show that this objection of the de- 
fendant is untenable. There was, therefore, no error in  the ruling and 

. charge of the court as to the statute of limitations. 
The court properly rejected the latter portion of the instruction which 

the defendant requested to be given to the jury in  regard to the nature 
of the evidence adduced by the parties and the weight to which i t  was 
entitled. I t  was for the jury to pass upon the weight of the testimony 

and its sufficiency to establish any particular fact, and not for the 
(17) Court. Indeed, the instruction given by the court in  response to 

the prayer was quite as favorable to the defendant as the law per- 
mitted i t  to be, and he has no reason to complain that a part of the 
instruction was omitted. 

The refusal of the court to dismiss the action "as to the dealings in 
lumber and timber" was not erroneous, as there was some evidenoe that 
they were transactions of the partnership. 

The defendant moved to set aside the verdict because the plaintiff 
had talked to one of the jurors. This was not proper conduct on the 
part of the plaintiff, when unexplained, but the evidence shows that i t  
was inadvertent and that what he said did not even remotely relate to 
the case tried by the jury of which he was a member, and was utterly 
harmless. I t  had no influence whatever upon the jury OF the juror with 
whom the plaintiff talked, and the court so finds the facts to be. As was 
said by Judge Peurson, in  8. v. l'ilghmm, 33 N.  C., at  p. 552, "Perhaps 
i t  would have been well had his Honor, in  his discretion, set aside the 
verdict and given a new trial as a rebuke to the jury and an  assertion 
of the principle that trials must not only be fair, but above suspiciofi. 
This, however, was a matter of discretion, which we have no right to re- 
verse. Our inquiry is, was the misconduct and irregularity such as to 
vitiate the verdict, to make it in  law null and void and n o  verdkt?" 
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That case is an authority for the position that, under the facts of this 
case, the motion for a new trial was addressed to the sound discretion 
of the court. "When the circumstances are such as merely to put sus- 
picion on the verdict by showing, not that there was, but that there 
might have been undue influence brought to bear upon the jury, be- 
cause there was opportunity and a chance for it, i t  is a matter within 
the discretion of the presiding judge; but if the fact be that undue influ- 
ence was brought to bear upon the jury, as if they were fed at  the charge 
of the prosecutor or prisoner, then it would be otherwise." 8. v. Brit- 
tain, 89 N.  C., 483. See also, 8. v. Harper, 101 N. C., 761; S. v. Norris, 
84 N. C., 757; 8. v. Tilghman, supra; S. v. Gould, 90 N. C., 658; S. v. 
Barber, 89 N. C., 523. I n  Moore v. Edmistorz, 70 N.  C., at  p. 481, 
Justice Bynum, for the Court, thus formulates the rule: "The line of 
distinction is that to vitiate and avoid a verdict it must appear upon the 
record that undue influence was brought to bear on the jury. All other 
circumstances of suspicion address themselves exclusively to the discre- 
tion of the presiding judge in  granting or refusing a new trial. He  is 
clothed with this power because of his learning and integrity 
and of the superior knowledge which his presence at and partiei- (18) 
pation in the trial gives him over any other forum. However 
great and responsible this power, the law intends that the judge will 
exercise it to further the ends of justice; and though doubtless i t  is oc- 
casionally abused, i t  would be difficult to fix upon a safer tribunal for 
the exercise of this discretionary power, which must be lodged some- 
where." I t  does not appear in  this case that the jury were influenced 
in the slightest degree, in  deciding upon their verdict, by what the plain- 
tiff said to one of the jurors. On the contrary, it appears that they were 
not and could not have been so influenced. 

The request of the plaintiff that he be allowed to offer additional testi- 
mony after the motion to set aside the verdict had been heard upon 
evidence already introduced, and had been finally submitted to the judge 
for his consideration and decision, was clearly a matter within his die- 
cretion, and its refusal is not subject to review in this Court. 

Upon a review of the whole case, we find no error in the rulings and 
judgment of the court. 

No error. 

Cited: Lewis v. Fountain, 168 N. C., 279; 8. v. TrulZ, 169 N .  C., 369. 
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C.  H. GASICISS v. SOUTHERN RAILWAY COMPANY ET AL. 

(Filed 15 September, 1909.) 

Carriers of Freight-Consignor and Consignee-Title-Evidence-Nonsuit. 
The title to goods shipped under an open bill of lading prima facie vests 

in the consignee; and when the consignor, in his action for  damages to 
the goods against the carrier, fails, to offer evidence upon his allegation 
that he had retained the title which is denied, defendant's motion to non- 
suit should be granted. 

*!PPEAL from Peebles, J., at May Term, 1909, of BEAIJFORT. 
This action was brought against the defendants, the Atlantic Coast 

Line Railroad Company and the Southern Railway Company, to recover 
damages for injury to a soda fountain, which was delivered by the plain- 
tiff to the first-named company at Grifton, N. C., to be shipped via Sel- 
ma, N. C., to J. C. Reitzel, at  Liberty, N. C., a station on the Southern 
Railway. When i t  was delivered for shipment the soda fountain was 
in good condition. The plaintiff alleges in his complaint "That the soda 
fountain and fixtures were his property, and by agreement with J. C. 

Reitzel, the consignee, they were to remain his property until 
(19) accepted and paid for by Reitzel." This allegation was denied 

in  the answer of the defendant, and there was no evidence to sua- 
tain it, i t  appearing only that the fountain and its fixtures were shipped 
under an open bill of lading, which was issued by the Atlantic Coast 
Line Railroad Company to the plaintiff. 

The court submitted issues to the jury, which, with the answers there- 
to, were as follows: 

1. I n  what sum, if any, is the defendant Atlantic Coast Line Rail- 
road Company indebted to the plaintiff? Answer : Twenty dollars. 

2. I n  what sum, if any, is the defendant Southern Railway Company 
indebted to the plaintiff? Answer: Two hundred and fifty dollars. 

I t  appeared that the ice shaver was damaged while the fountain was in  
the possession of the Atlantic Coast Line Railroad Company, and the 
defendant did not appeal from the judgment for the amount assessed 
by the jury against i t  for said damage. The evidence tended to show 
the following facts : 

The Atlantic Coast Line Railroad Company has a "line of track" froin 
Grifton to a point beyond Selma, and the Southern Railway Company 
has a "line of track" which crosses the line of its co-defendant a t  Selma 
and extends beyond that place. The two companies receive and deliver 
freight at  Selma from and to each other. This statement is taken from 
the answer of the Southern Railway Company, which was i n  evidence. 
The bill of lading issued to the plaintiff by the Atlantic Coast Line 
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Railroad Company was also in  evidence. C. H. Gaskins testified in 
behalf of the plaintiff as follows: '(I helped to crate the property; i t  
was in  perfect condition and worth $285. It was delivered to the At- 
lantic Coast Line Railroad Company at Grifton for transportation to 
Liberty, N. C. I last saw the property in  the warehouse of the Atlantic 
Coast Line at  Grifton, about sixty days after i t  had been shipped. I 
only saw the top and end of the fountain on its return. The agent ob- 
jected to my examination. The marble was broken all to pieces; the 
ice shaver was missing. The ice shaver was worth $22.50. I know as a 
fact that the fountain started to Liberty. I do not know whether it ever 
got there." At  the close of this testimony the defendant Southern Rail- 
way Company moved to nonsuit the plaintiff. The motion was over- 
ruled and an exception entered. 

J. A. Spiers, a witness for the Atlantic Coast Line Railroad Company, 
testified as follows: "This shipment was received a t  Selma, 1 2  March, 
1908. I delivered i t  to the Southern Railway Company. The wheel 
to the ice shaver was in  bad condition." 

At  the close of all the testimony the defendant Southern Rail- 
way Company renewed its motion to nonsuit, which being over- (20) 
ruled, i t  excepted. 

The court charged the jury as follows: "The agent at Selma shows 
delivery of the fountain to the Southern Railway Company on 1 2  
March, i n  good condition, with the exception of damage to the ice 
shaver. (If  you believe that the Atlantic Coast Line Railroad Company 
delivered the property to the Southern Railway Company at Selma in 
good condition, that would put the burden on the Southern Railway 
Company to show delivery in good condition at  the point of destination. 
I f  you believe the testimony, you will assess the damage to the ice shaver 
against the Atlantic Coast Line Railroad Company and the balance of 
the damage against the Southern Railway Company.) You cannot give 
against the Southern Railway Company more than $262.50 damages. 
You are not bound to give plaintiff the amount of damages demanded 
by him." 

The Southern Railway Company excepted to that part of the charge 
in  parentheses. There was a motion for a new trial, which was denied. 
Judgment was entered upon the verdict, and the Southern Railway Com- 
pany excepted and appealed, assigning errors as follows : 
1. That  the court erred in refusing the motion to nonsuit. 
3. That there was error i n  the part of the charge to which exception 

was taken. 

W. C. R o d m a n  for plaintif f .  
W.  R. R o d m a n ,  R. G. Lucas and J. H. P o u  for defendant .  
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WALKER, J. I t  appears in this case that the fountain was delivered 
to the carrier by the plaintiff, who had sold i t  to Reitzel, and who 
received from the carrier an open bill of lading, by which the latter 
agreed to transport and deliver the fountain to the consignee, Reitzel, 
at  Liberty, N. C., the shipment to be made over the lines of the two de- 
fendants. The case, therefore, is governed by the principle settled by 
this Court in  Stone v. R. R., 144 N. C., 228, and Mfg. Co. v. R. R., 149 
N. C., 261. I n  the former of these cases we held it to be "undoubtedly 
true that in  the absence of any suggestion that the goods were not shipped 
'open,' the delivery to the carrier taking a bill of lading to the consignee 
vests in  the consignee the title to the goods, making the carrier liable to 
him for failure to transport and deliver. 'Pr ima facie the consignee is 
the owner of the goods in  transit, the property therein vesting in  the 
consignee upon delivery to. the carrier, and he only can sue the car- 

rier for nondelivery, though a receipt was given to the consignor. 
(21) The carrier is entitled to consider and bound to treat the con- 

signee as such owner, unless i t  is advised that a different relation 
exists, or unless notice of such fact is to be implied from the manner of 
shipment, as when goods are sent C. 0. D.' Moore on Carriers, 188; 
Tiffany on Sales, 195; Crook v. Cowan, 64 N. C., 743; S. v. Patterson, 
134 N. C., 612 ; Ober v. Smith,  78 N. C., 316." 

I n  the latter case the doctrine was thus stated: "It is common learn- 
ing that when the vendor delivers an article to the common carrier to be 
transported by the usual route to the vendee, taking an  open bill of lad- 
ing, the title to the article passes to the vendee or consignee. This is 
true, although by the terms of the sale the vendee is to pay cash. For  
an injury to an article while in  transit, or delay in transportation or de- 
livery, the carrier is liable to the consignee. Stone v. R. R., 144 N. C., 
220." 

Stone v. R. R., was approved in  Cardwell v. R. R., 146 N. C., 218, 
in  the following language: "When goods are delivered to a common car- 
rier for transportation, and a bill of lading issued, the title, in  the 
absence of any direction or agreement to the contrary, vests in  the con- 
signee, who is alone entitled to sue, as the 'party aggrieved,' for the pen- 
alty given by section 1467, Revisal. This is undoubtedly a correct de- 
cision, applying, as stated, where i t  appears that goods are shipped and 
the bill of lading taken to a consignee, without more." 

I f  the plaintiff had shipped the fountain and taken a bill of lading 
.requiring it to be delivered "to his order,"~or had retained the title and 
control of the fountain in  any other way, he would be entitled to recover 
for any damage to the property or for any delay or other default of the 
carrier. H e  alleges, i t  is true, i n  his complaint, that he retained the 
title, but this allegation is denied by the defendant, and there was no 

20 



X. C.] FALL TERM, 1909 

proof to sustain it, and we must conclude, therefore, that there was no 
agreement with the carrier or the consignee to pfevent the application 
of the ordinary rule which we have stated. I f  the plaintiff can show in 
another action that he retained the title to the fountain, he will be in a 
position to sue for any breach of contract by the defendant and recover 

. the damages to  which he may be entitled. We do not consider the other 
questions debated before us, for the reason that upon the record and the 
case, as they now appear, the court erred in  refusing to sustain the 
motion for a nonsuit and dismissing the action. 

Action dismisssd. 

Cited:  B u g g y  Corporation v. R. R., 152 N. C., 121; Ell iot  v. R. R., 
155 N. C., 236; S. v. Ftkher, 162 N. C., 568; Grocery Co. v. R. R., 170 
N. C., 246; T i l l e y  v. R. R.,,172 N. C., 365.. 

H. W. PHELPS v. S. B. DAVENPORT. 

Vendor and Vendee-Option of Purchase-Acceptance-Purchase Price- 
Deed-Tender. 

I t  was the duty of the vendor, in an option given for the purchase of 
land, to prepare and tender a deed upon being notified by the vendee, with- 
in the time specified, that he elected to take the land in accordance with 
the terms of the option and was ready to pay the sum agreed; and a ten- 
der of payment by the vendee was not required until the deed was so 
tendered, if, in fact, he was ready to make the payment; nor was it in- 
cumbent on him to~do a vain thing by offering the money after the vendor 
had refused to make the deed. 

APPEAL from Peebles, J., a t  January Term, 1909, of WASHING- (22) 
TON. 

Action for the possession of land, the right of which was denied by 
defendant, who alleged that the plaintiff gave him an option of purchase 
and wrongfully refused to comply with its terms. 

P r u d e n  & P r u d e n  and Shepherd & Shepherd for plaintiff 
Guylord & Gaylord for defendant .  

CLARK, C. J. The defendant held an  option for the purchase of the 
land in question. Within the time specified the defendant wrote the 
plaintiff a note that he elected to take the land at  the price stipulated; 
that he was ready to pay the sum agreed on, and requested that pIaintiff 
make a deed at  once. The plaintiff told the bearer of the note that he 
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would not sell the land and the law would not compel him to do so. 
There was no money' shown or counted out. The defendant testified 
that he was ready that day to pay the money and had kept ever since 
the full amount in bank and had been a t  all times ready and able to pay 
the purchase money. 

His  Honor, being of opinion that there had not been a sufficient 
tender, instructed the jury to answer the issues, as in the record, in 
favor of the plaintiff. This mas error. When the defendant notified 
the plaintiff he had made his election, was prepared to pay for the land 
and demanded z. deed, it was incumbent en the plaintiff to prepare, 
and tender the deed. I t  was not necessary that the plaintiff should 
then and there offer the money, as i t  was not payable except in  exchange 
for the deed. If ,  as is not contradicted, the defendant was in fact able 
to make the payment at  that time, and in good faith demanded the deed, 
it was not incumbent on him then to show or count out the money, 
no'r was i t  incumbent on him to do a vain thing by offering the money 
after the plaintiff refused to make the deed. Hughes v. Knott, 138 
N. C. ,  105. 

New trial. 

Cited: Gallimore v. Grubbs, 156 N .  C., 577. 

(23) 

STORY LUMBER COMPANY v. SOUTHERN RAILWAY COMPANY. 

(Filed 15 September, 1909.) 

1. Carriers of Freight-Unreasonable Delay-Damages-Evidence-Nonsuit. 
An unreasonable delay in transporting and delivering a shipment of 

goods renders the carrier liable to a t  least nominal damages, and when 
there Is evidence thereof a motion to nonsuit should not be granted. 

2. Carriers of Freight-Unreasonable Delay-Special Damages-Notice. 
A verdict of special damages awarded against a common carrier, aris- 

ing from its unreasonable delay in transporting and delivering goods to 
the consignee, will be sustained upon the question of knowledge, when 
from the evidence it appears that the shipment was a sawmill edger, 
weighing about one thousand pounds, shipped "open," to a consignee whose 
business was known to the carrier to be that of running sawmills, the 
character and manner of the shipment being such that the jury could 
fairly presume that the carrier knew it was for a special purpose or pres- 
ent use. 

WALKER and BROWN, JJ., dissenting. 
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* 
~ ~ P P E A L  from Peebles, J., at Spring Term, 1909, of GATES. 
Action for damages alleged to have been caused by diminishing the 

output of plaintiff's sawmill, etc., by reason of defendant's unreasonable 
delay in transporting and delivering a sawmill edger. 

The plaintiff purchased in Norfolk, Va., and delivered to the de- 
fendant for transportation to the plaintiff at  Eure, N. C., on 16  March, 
1907, a sawmill edger. This machine weighed about 1,000 pounds and 
was delivered to and carried "open" by the defendant. The distancp 
from Norfolk, Va., to Eure, N. C., is forty-seven miles-nineteen miles 
to Suffolk, and from Suffolk to Eure, via Atlantic Coast Line Railroad 
Company, twenty-eight miles. There was no continuous line of road 
operated by the defendant from Norfolk to Eure. The sawmill mas de- 
livered by the defendant (twenty-nine days after delivery for ship- 
ment) to the Atlantic Coast Line Railroad Company at Suffolk on 15 
April, 1907, and was delivered the same day at  Eure, N. C., to plain- 
tiff. The record contains the following additional statement: "There 
was no evidence that the Southern Railway Company had any infor- 
mation whatever about the nature of the machinery, the purposes for 
which i t  was intended, and any inconvenience or loss that would be sus- 
tained by the delay, other than what was disclosed by the character 
of the machinery itself." The defendant, at  the conclusion of the evi- 
dence, moved to nonsuit the plaintiff. Motion denied. Defend- 
ant excepted. 

The defendant requested the court to charge the jury as follows: 
(24) 

"That there is no evidence of such notice or that i t  could be reasonably 
presumed by the defendant that such consequences would follow." This 
request was refused, and defendant excepted. The court charged the 
jury that i t  was for them to determine whether the fact that the machin- 
ery was shipped open by the plaintiff over defendant's line and that 
defendant could inspect the same and know for what i t  was intended, 
was sufficient to put the defendant on notice that the alleged damage to 
the plaintiff's business would occur, or to make them reasonably pre- 
sume that i t  would. The defendant excepted to this charge. There was 
evidence as to the amount of damage sustained by the plaintiff, but no 
exception by the dkfendant to the charge of his Honor laying down 
the rule by which the jury should ascertain the plaintiff's damage, if the 
plaintiff mas entitIed to special damages. The only issue submitted to 
the jury was: "What amount of damage is plaintiff entitled to recover, 
if any, of the defendant, the Southern Railway Company 1" The answer 
of the jury was: "Two hundred and ten dollars." From a judgment 
upon the verdict the defendant appealed. 

A. P. Godwia and Ward & Grimes for plaintiff. 
W. B. Rodrnan and R. G. Lucm for defendant. 
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MANNING, J. The defendant did not,'as appears from the record 
of the trial, contest that i t  had carelessly permitted an unreasonable de- 
lay in  the transportation of the edger, n& did i t  contest the rule laid 
down by his Honor for the admeasurement of the plaintiff's damages, 
if i t  was entitled to more than nominal damages. His Honor could not 
have granted the defendant's motion to nonsuit the plaintiff, because 
the unreasonable delay, the breach of the contract of shipment, being 
uncontested by the defendant, the plaintiff was, in  any view, entitled to 
recover nominal damages. But the defendant's exceptions do present as 
the only material point in  the appeal the question whether there was 
any evidence proper to be submitted to the jury and from which they 
could reasonably find that plaintiff had sustained more than nominal 
damages. The facts relied upon by the plaintiff to sustain its contention 
are: (1)  its name, indicating the character of business engaged in by 
i t ;  (2)  the nature of .the article shipped, to wit, an edger, a ma- 
chine used by sawmills, weighing about 1,000 pounds, indicating an ar- 
ticle not of general use, but for particular purpose; (3) that the machine 

was shipped unboxed, uncovered and open, and thus observable 
(25) by the defendant; (4) being a single machine, indicating that i t  

was intended to be used in  conjunction with other machinery; 
(5) the destination, being a section in which lumber was manufactured. 
All of which were under defendant's observation or knowledge at  the 
time the contract of carriage was made. The admissions at  -the trial " 
remove any suggestion that there was any express notice to the defend- 
ant, at  the time of making the contract of carriage, that this machine 
was '(ordered for a special purpose or for present use in a given way." 

With the above facts open to the defendant, did they import or could 
the jury reasonably infer, that a breach of the contract of shipment 
would occasion an injury to the plaintiff greater than nominal damages ? 

The question was very recently presented to this Court in Furniture 
Co. v. Express Co., 148 N. C., 87, and is there fully considered in an 
able opinion by Mr. Justice Hoke. By that decision and the decision 
of this Court in  other cases i t  is settled that a plaintiff can recover more 
than nominal damages for breach of contract by unreasonable delay 
in  performance: (1) when the special purpose or present use in a given 
way is expressly made a part of the contract or enters into the negotia- 
tions of the I;arties, (2) or when the article shipped is of such charactei- 
that the parties may be fairly supposed to have had in  contemplation, 
a t  the time of making the contract, the special purpose or present use in 
a given way. Lewark v. R. R., 137 N. C., 383 ; S h a ~ p  v. R. R., 130 N. 
C., 613 ; Neal v. Hardware Go., 122 N. C., 104; Rocky &fount Mills 1'. 

R. R. ,119N.C. ,693 ;  F o a r d v . R . R . , 5 3 N .  C.,235. 
Guided by these cases, we are of the opinion that the evidence offered 
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i n  this case was sufficient to carry the case to the jury, and was of such 
character that the jury could fairly presume knowledge by the defend- 
an t  that there was a special purpose or a present use for the machine, 
and that a failure by the defendant to perform its contract would result 
i n  more than nominal damages to the plaintiff. This is our conclusion, 
after a careful consideration of the authorities, including those cited 
by the attorneys for the defendant i n  their well-prepared brief. We 
are  therefore of the opinion that the exceptions taken by the defendant 
a t  the trial below cannot be sustained. 

No error. 

Ci ted:  Olive v'. R. R., 152 N. C., 280; Peanut  Co. v .  R. R., 155 N. C., 
151, 161 ;  Rawls v. R. R., 173 N. C., 8. 

0. I?. WHITE v. LOCIS LIPSITZ. 

(Filed 15 September, 1909.) 

In this appeal there is no error, the trial judge having proceeded along tke 
settled principles as laid down in drery  v. Btewart, 136 N. C., 426. 

A P P E ~ L  from Guion, J., at Spring Term, 1909, of BERTIE. 
Action to convert defendant into a trustee for the plaintiff as to a 

tract of land. 
These issues were submitted : 
1. Did the defendant Lipsitz buy said land in controversy for the 

plaintiff White and take deed to himself i n  trust to convey i t  to plain- 
tiff White upon payment of the purchase money? Answer: Yes. 

2. I f  the plaintiff White had such an equity as he alleges, has he by 
his conduct abandoned and given up the same? Answer : No. 

3. I s  the plaintiff's cause of action barred by the statute of limita- 
tions ? Answer : No. 

4. What amount is due by plaintiff upon said purchase price, if any- 
thing? Answer : Fifteen hundred and twenty-seven dollars. 

From the judgment rendered the defendant appealed. 

Shepherd & Shepherd and P r u d e n  & P r u d e n  for plaintiff. 
W i n s t o n  & Matthews for defendant. 

PER C U R ~ A M :  The Court has examined the several exceptions arising 
upon the evidence and to the charge of the court assigned as error. 

23 



I N  THE SUPREME COURT [ l 5 l  

W e  are  of o ~ i n i o n  that  his Honor committed no error which would 
warrant  us i n  directing another tr ial  of the issues. 

The  court seems to  have proceeded along well-settled principles, as  
laid down i n  Avery v. Xtewarrt, 136 N. C., 426, where all the authorities 
bearing upon questions of the character i n  this State are collected. 

The  findings of the jury are supported by the evidence and entitle 
plaintiff to judgment. 

N o  error. 

LARIBERT HOISTING ENGISE COMPANY v. J. R. PASCHAL AND WISE 
GRANITE COXPAXP. 

(Filed 15 September, 1909.) 

1. Principal and Agent-Evidence of Agency-Harmless Error. 
In an action to recover purchase price of goods sold and delivered, 

exclusion of defendant's evidence that plaintiff's agent was told by the 
agent of defendant that the goods were bought by him for his principal, is 
harmless, when plaintiif has brought his action and recovered against the 
principal in recognition of this fact. 

2. Principal and Agent-Agent's Counterclaim. 
An agent cannot successfully interpose as a setoff, in an action brought 

by another against his principal, expenses incurred by him individually 
and for which his principal cannot be held responsible. 

3. Contracts, Written-Language, Plain-Interpretation. 
The courts may not disregard the plainly expressed meaning of a law- 

ful contract, and by construction or otherwise substitute a new contract ' 

for the one made by the parties. 

4. Private Corporations-Contracts-Restricting Liability-Valid Stipula- 
tions. 

A clause in a written contract of purchase between two private corpora- 
tions, not affected with a public use, clearly expressing that the vendor 
assumed no liability for damages on account of delay in delivery will 
be upheld in the absence of allegations of fraud and bad faith, and the 
vendee cannot recover damages caused by a delay of sixty-three days 
beyond the time fixed for delivery. 

HOKE and MANXIKC, JJ., concur in result. 

APPEAL from Guion, J., a t  June  Term, 1909, of WARREN. 
The action was brought to recover the purchase price of certain ma- 

chinery sold by the plaintiff company to the defendant, the Wise 
Granite Company. 

The defendant sets u p  a counterclaim for damages i n  a breach of t h e  
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contract as a setoff against the purchase money. These issues were 
submitted : 

1. I s  the defendant indebted to the plaintiff, Lambert Hoisting 
Engine Company? I f  so, in  whak amount-(1) for the purchase price 
of the cable way and outfit? Answer: Three thousand eight hundred 
and thirty-eight dollars and eighty-three cents, with interest on $3,500 
from date. (2) For  erecting the cable way and outfit? Answer: 
Two hundred and seventy-five dollars, with interest from 1 August, 
1907. 

2. Did the plaintig wrongfully and unlawfully seize and remcw 
certain parts of the cable way? Answer : Yes. 

3. What damages are the defendants entitled to recover by rea- (28) 
son of said unlawful seizure and removal-(1) for repairs made? 
Answer: Two hundred and eighty-two dollars and sixty-two cents, with 
interest from 24,4ugust, 1907. (2 )  For  profits the defendants could have 
made during the twenty-four days the machinery is alleged to have been 
idle? Answer: Six hundred and seventy dollars and eighty-five cents, 
~ ~ i t h  interest from 24 August, 1907. 

The court, after giving defendant credit for the damages assessed 
upon the counterclaim, gave j~dgment  in  favor of- plaintiff for the 
residue of the purchase price. The defendants, having excepted to 
the rulings of the court, appealed. 

T.  W .  Bickett for plaintif. 
Tusker Polk, W .  E. Daniel, T.  T.  Hicks and B.  G. Green for defend- 

ants. 

BROWN, J. The correctness of his Honor's ruling in allowing evi- 
dence of prospective profits under the second subdivision of the third 
issue is not before us for review, as the plaintiff did not appeal. 

The defendant assigns error because of the exclusion of evidence that 
plaintiff's agent, Delaney, was told by J. R. Paschal that the cable way 
was bought for the Wise Granite Company. This ruling is harmless 
and the evidence immaterial, as the plaintiff has recognized the granite 
company as a purchaser of the machinery through its agent, Paschal, 
by suing and recovering judgment against the company for the pur- 
chase price. 

Defendant also assigns error because of th'e exclusion of the testimony 
of J. R. Paschal as to the expense incurred by him individually in an 
action brought against him and the Wise Granite C o m ~ a n y  on account 
of the inability of the Wise Granite Company to fulfill its contract in 
Norfolk. We are not favored with any authority sustaining this con- 
tention of defendant, but i t  would seem to be unquestioned law that, 
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as Paschal admits that the purchase was made, not for himself, but 
exclusively by the granite company, he cannot successfully interpose 
a setoff peculiar to himself. 

Besides. there is no such item of damage referred to or set out in the - 
counterclaim pleaded in the answer. 

The only remaining assignment of error (besides the formal excep- 
tions to the refusal to grant a new trial and to the judgment) relates to 
the exclusion of evidence as to the damage the Wise Granite Company 

sustained by reason of delay in  the delivery of the cable way. 
( 29 j The written contract for the purchase of the machinery wlis 

approved by plaintiff on 2 March, 1907, and calls for a delivery 
of the machinery within three weeks. The machinery was delivered to 
the railroad company a t  Newark, consigned to defendant on 27 May, 
1907, some sixty-three days after the expiration of the time fixed for 
delivery. 

The plaintiff would be liable undoubtedly for all such damages caused 
by the delay as were reasonably within the contemplation of the parties 
except for the unusual provisions of the contract. First, there is a 
sweeping limitation of liability in these words, "We assume no liability 
for damages on account of delay." Again, "It is agreed that no liability 
shall attach to us on account of damages or delays caused by such de- 
fective material." And the instrument closes with a provision by which 
the performance of the contract by the engine company may be avoided 
entirely, for ('this contract is contingent upon strikes, accidents or other 
delays unavoidable or beyond our reasonable control." 

Thus we have before us a contract which exempts the seller from any 
lialoility on account of any delay in  executing i t ;  also for defective ma- 
terial, and then provides that he may avoid the contract entirely on 
account of strikes, fires, etc. 

The instrument would appear to be one made almost entirely for the 
seller's protection, with but little regard for the buyer's interests. Yet 
we are constrained to hold that it is a valid contract and that the only 
question is one of construction. , 

We have not been cited to any precedent or other authority, and our 
own investigations have failed to discover a case in point; so we have 
to go upon the "reason of the thing" and the plain letter of the written 
instrument. I t  is common learning that any contract entered into 
voluntarily between competent parties is valid and generally will be 
enforced, unless i t  contravenes some settled principle of public policy 
or is based upon-an immoral consideration or entered into to accomplish 
an  unlawful or immoral purpose. 

The contract under consideration is tainted with nothing of that sort, 
and the parties are undoubtedly competent to make it. The plaintiff 
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ENGIXE GO. v. PASCHAL. 

seller is a private corporation, and so is the defendant purchaser. Neither 
is affected with a public use and thereby prohibited from entering into 
a contract, which exempts i t  from liability arising from the negligence 
of its servants. 

As the contract is lawful and expressed with definiteness and cer- 
tainty, the court is not at  liberty to alter i t  by construction or make a 
new agreement for the parties. Chitty on Cont. (11 Am. Ed.), 92. 

I f  a contract is expressed in  plain and unambiguous language (30) 
neither courts nor juries may disregard and by construction or 
otherwise stlst i tnte a new contract in the place of that deliberately mado 
by the parties. 7 Am. & Eng., 118, and cases cited; Dwight v. Ins. Co., 
103 N. Y.. 347. 

The language used in the contract exempting the seller from liability 
for damage caused by any delay is broad and comprehensive and the 
meaning unmistakable. The purpose of inserting such a provision was 
very likely to exempt the seller from the very kind of damage in which 
the buyer is seeking to mulct the seller in this case. The defendant 
seeks to hold plaintiff liable for the loss of prospective profits on certain 
contracts for the delivery of granite which it avers i t  was unable to 
perform by reason of the failure to deliver the machinery on time. 

The experience of the plaintifl may have taught i t  that ordinary 
prudence required that it should guard itself against any such indefinite 
and uncertain liability, which i t  could not estimate, by inserting i n  tlre 
contract the comprehensive clause, "We assume no Iiability for damages 
on account of delay." 

That the plaintiff had a right to exclude this particular kind of dam- 
age when making the contract is not to be questioned, for i t  is a well- 
settled principle of law of contracts that where the parties to a contract 
themselves stipulate what damages shall or shall not be recoverable, then 
the agreement of the parties becomes the law of the case. 8 Am. & 
Eng. Ency., 636; Bush v. Chapmarz, 2 Green (Ia.) ,  661. I n  the case 
last named the Court says: "If a plaintiff sue on a written or 
special contract, so as to make i t  the basis of his action, i t  must regulate 
his right to recover, as well as the amount." 

The language used plainly indicates that, while damages for delay 
in  delivery beyond the three weeks were contemplated and considered 
by the parties when the contract was made, they were excluded by its 
express terms. I n  another part of the contract i t  says: "This contract is 
contingent upon strikes, fires, accidents or other delays unavoidable or 
beyond our reasonable control." This does not refer to damages, but 
to the whole contract. A11 that is said about damages is said in the 
first clause, which, clearly, without equivocation or qualification, declares 
that there is no liability for damages on account of delay. I n  view of 
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~~ORRISET'P  'V. COTTON ~IILLS. 

th i s  p la in  provision, a n d  i n  the  absence of a n y  allegation i n  t h e  answey 
of f r a u d  o r  bad fai th ,  we a r e  not  prepared t o  hold t h a t  a delay of sixty- 
th ree  days does not  come within the  hrotecting terms of the  Eontract of 
sale, a l though i t  m a y  be tha t  the  delay m a y  be so protracted a n d  attended 
wi th  such circumstances a s  would make  t h e  seller liable even under  such 
a contract  as  this. 

T h e  judgment  i s  Affirmed. 

Cited:  Conservatory v. Dickenson, 158 N. C., 209;  OZl& v. Furni tuw 
Co., 173 N. C., 546; Hardware Co. v. Machine Co., 174 N. C., 482. 

(31) 
M. G. MORRISETT v. ELIZABETH CITY COTTON MILLS. 

(Filed .l5 September, 1909.) 

1. Issues, Sufficient-Contributory Negligence. 
When the negligence of a fellow-servant is set up in  bar of recovery 

and the judge below clearly gives the defendant the benefit of it by proper 
instructions under the issue of negligence, the refusal of the trial judge to 
submit a separate issue thereon is not error. 

2: Issues-Evidence. 
The refusal of the trial judge to submit a n  issue upon which no evidence 

whatever is offered is not erroneous. 

3. Master and Servant-Fellow-servant. 
One who is "second boss" in a cotton mill, under whose direction the 

plaintiff was employed to work, and was working a t  the time of receiving 
the injury complained of, is not his fellow-servant. 

4. Negligence-Master and Servant-Res lpsa Loquitur-Evidence-Nonsuit. 
When the evidence tended to show that  plaintiff, a n  employee, was in- 

jured while a t  work, in the course of his employment, on a certain ma- 
chine while not running, and that  it suddenly started, without explana- 
tion, inflicting the injury complained of, the motive power being under 
the management of other agents or employees of defendant, a motion t o  
nonsuit upon the evidence was properly refused. 

5. Contributory Negligence-Master and Servant-Officious Acts-Evidence. 
The plaintiff was not guilty of contributory negligence in thrusting his 

hand into the machine to adjust i t  while it was not running, and he was 
not guilty of a n  officious act because he was directed to  do so by thy mas- 
ter representative. 

APPEAL f r o m  Peebles, J., a t  J a n u a r y  Term, 1909, of PASQUOTANK. 
These issues were submitted : 
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1. Was the plaintiff injured by the negligence of defendant, as 
alleged ? Answer : Yes. 

2. Did the plaintiff contribute to his own injury, as alleged? Answer: 
No. 

3. Did the plaintiff assume the risk of the injury suffered by him, 
as alleged ? Answer : No. 

4. What damage, if any, has plaintiff sustained? Answer: Twenty- 
two hundred and fifty dollars. 

From the judgment rendered defendant appealed. 
* 

Aydlett & Ehringhaus for plaintiff. 
H. 8. Ward  and C. E. Thompson for defenda&. 

BROWN, J. The evidence tends to prove that plaintiff, a boy of (32)  
sixteen years of age, was employed in defendant's mill as "head 
doffer," whose duty it was to superintend the boys in the spinning depart- 
ment, who were engaged in  taking off full bobbins and putting on empty 
ones. One Trueblood was "second boss" in that department, and plain- 
tiff was under him, as well as McAbee, the general manager. I t  was not 
plaintiff's duty to change the gearing and he had never done so before 
he was injured. 

On 13 January, 1902, Trueblood ordered plaintiff to go with him and 
change the gear. Plaintiff had no previous experience, but undertook 
to change the gear under Trueblood's direction, while the machine was 
stopped. While changing the gear Trueblood told plaintiff to loosen the 
nut, and while so engaged the machinery suddenly started up and the 
plaintiff was seriously injured. 

1. Defendant tendered certain issues which the court refused to sub- 
mit, to which ruling defendant excepted. 

The issues submitted by his Honor are substantially the same as 
those tendered by defendant, with the exception of an issue relating to 
the negligence of a fellow-servant. I t  was not necessary that a separate 
and distinct issue should have been submitted in order to give defend- 
ant the benefit of that defense. Evidence tending to prove that the 
injury was caused, not by the negligence of the defendant, but by the 
negligence of a fellow-servant, could have been presented under the 
first issue, and by proper instructions the jury could have been directed 
that if they found that the injury was caused by a fellow-servant, then 
they would answer that issue in the negative, for such negligence would 
not be the negligence of the defendant. 

We think, therefore, that the exception cannot be sustained, as the 
issue tendered, while raised by the pleadings, is clearly embraced under 
the first issue, and when that is the case it is not error to refuse the 
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isuse tendered. Kirk v. R. I?., 97 N. C., 82; McAdoo v. R. R., 105 
N. C., 140; Paper Co. v. Chronicle Co., 115 N. C., 147. 

Again, we find no evidence tendered or received which tends to prove 
that plaintiff was injured by the negligence of a fellow-servant of the 
plaintiff, and i t  is decided that a refusal to submit an issue on which 
there is no proof is not erroneous. Porter v. White, 128 N. C., 42. 

Trueblood was not in  any sense a fellow-servant of the plaintiff, but 
according to all the evidence. he succeeded Anderson as second boss in u 

the spinning department, and was the immediate superior of plain- 
tiff, who worked under him. 

( 33 ) 2. On direct exaniinatioli plaintiff's witness, Anderson, was 
asked, "State whether or not i t  is dangerous to change the gear- 

ing with the belt on the loose pulley." The court admitted the question 
and answer over defendant's objection. 

I t  is contended that the evidence offered was opinion evidence, and 
that i t  was not a matter about which an expert opinion could have been 
civen. We think the learned counsel for defendant misconceives the 
a 

character of the evidence. Anderson was a skilled operative and fully 
acquainted with the character of the machinery. When he stated that 
it was not safe to change the nut without taking the belt off the top 
pulley, he was conveying to the minds of the jury a fact gathered from 
his ex~erience which was material and which could not have been put - 
before them in any other way. 

To cause the witness to give all the detailed knowledge and experience 
he had concerning the character of the machinery would have been 
useless. more so than to go into the details as to the value of a tract - 
of land, concerning which opinions are always allowed. The distinc- 
tions between those cases in  which opinions may be expressed by 
experts only and those in  which any person having means and oppor- 
tunity to form an opinion may express i t  is well stated in  Clary v. 
Clary, 24 N. C., 78. See also, Wade v. Telephone Co., 147 N. C., 223, 
and cases cited; McKelvey, p. 230; Davenport v. A. R., 148 N. C., 294. 

The other exceptions to the evidence we deem it unnecessary to discuss. 
We have examined them and found them without merit. 

3. We come next to consider the refusal to nonsuit, and that presents 
the question as to whether there is any evidence of negligence sufficient 
to take the case to the jury. The evidence affords no satisfactory 
explanation as to why the machinery started up just at the moment 
when plaintiff was adjusting the nut ;  and unless the rule of res ipsa 
loquitur applies, the motion to nonsuit must be sustained. But we 
think this belongs to the class of cases wherein that doctrine holds 
good. The rule has been applied in  a class of cases similar to this in 
great Britain for many years, Scott v. Dock Co., 3 H. & C. (Exch.) 596, 
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1 and is recognized in most of the States in the Union. Mr. Wiamore 
I u - 

states that, in  order that the rule should apply, the apparatus must be 
such that ordinarily no injurious effect is to be expected, unless from 
careless construction of operating, and that the injurious result must 
have taken place independent of any voluntary action of the person 
injured. Wig., see. 2509. 

The defendant has failed to explain why the machinery was 
started up just at  the time when plaintiff was fixing a part of it. (34) 
Machinery in proper condition, operated by a motive power 
controlled by human agencies, does not start a-going of its o.wn accord. 
I t  must either be started or else i t  may start because something is out 
of order. 

All of this is supposed to be within the knowledge of defendant's 
agents and therefore the defendant should explain it, if possible. Never- 
theless, the rule does not at all change the burden of the proofs or of the 
issue. I t  still remains with the plaintiff to establish negligence by a 
preponderance of evidence. But he may offer the "fact of the accident," 
in  cases like this, to the jury as some evidence of negligence. There is 
no presumption raised which must be rebutted. No artificial force is 
given to the rule, but the jury may give i t  such weight as they see 
proper as a fact in  evidence, and, if nothing else is offered, find for or 
against the plaintiff, as they see fit. Womble v. Grocery Co., 135 N .  
C., 474; Stewart v. Carpet Co., 138 N. C., 60; Ross v. Cotton Mills, 
140 N. C., 115. 

The case last cited is aery much like the present case, and, we think, is 
an apt authority, justifying his Honor in submitting the issue of neg- 
ligence to the jury, and that negligence, as alleged in  the pleadings, 
consisted in carelessly and negligently starting up the machinery while 
plaintiff was engaged in  adjusting the nut. 

4. We deem i t  unnecessary to consider seriatim the exceptions bearing 
upon the issue of contributory negligence, for in our opinion there is 
nothing whatever to support such defense. 

I n  an able argument Mr. Thompson, for the defendant, contends 
that the plaintiff was engaged voluntarily, out of the line of his duty, 
i n  a dangerous work. We do not think the evidence sustains the learned u 

counsel in  his contention. I t  is true that plaintiff was doing something 
he had not done before, but he was or$ered to do it by his immediate 
superior. He  was under Trueblood's control, and i t  was as natural 
that this boy of sixteen should obey him as that a pupil should obey 
his master. The plaintiff was not acting officiously, but in  obedience 
to orders. Nor did he knowingly and carelessly place his hand in  an 
obviously dangerous place. The machine was harmless when idle, and 
in  that condition plaintiff ran no risk in adjusting the nut. He  had a 
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right to believe that i t  would remain motionless until he completed the 
work. It was the starting-up of the motive power a t  the critical mo- 
ment that caused the injury and was its proximate cause, and his 
Honor might well have so instructed the jury. 

Upon a review of the record we find 
No error. 

Cited: Cotton Mills v. Assurance Corporation, 161 N. C., 564; 
Ridge v, R. R., 167 N. C., 518; Shaw v. Public Service Corporation, 
168 N. C., 616; R. R. v. Mfg. Co:, 169 N. C., 166; Dunn v. Lumber 
Go., 172 N. C., 184; l'I-ux v. Reflector Co., 723 N. C., 98; Nixon v. Oil 
Mill,  174 N. C., 732. 

(35) 
J. A. MODLIN v. ATLANTIC FIRE INSURANCE COMPANY. 

(Filed 22 September, 1909.) 

1. Appeal and Error-Forma Pauperis-Trial Judge-Discretion. 
An appeal will not lie from the decision of the trial court in refusing 

a motion to disallow the continued prosecution of a suit in f o r m  pauperis, 
i t  being within his discretion. 

2. Insurance-Pleadings-Evidence-Admissions. 
When, in an action against a fire insurance company, the complaint 

alleged a total loss and that the full amount of-insurance became due, a 
part of the corresponding allegation in the answer is admissible in evi- 
dence, when put in by plaintiff, admitting the loss, without introducing a 
part thereof denying liability therefor. 

3. Insurance-Title-Deeds-Trusts and Trustees-Beneficial Owner- 
Evidence. 

A deed from the insured to the property embraced in a policy of fire 
insurance, the subject of the suit, having been put in evidence by the 
defendant insurance company as a matter of defense to show that the 
insured had concealed a material matter concerning his title to the sub- 
ject of the insurance, i t  was competent for the insured to show that the 
grantee agreed to take title and hold i t  solely in trust for the benefit of 
the insured, and thus explain the quantity and quality of his title and 
estate in the properry. 

4. Parol Trusts-Sole Beneficial Interests-Equitable Owner. 
One who is entitled, under a par01 trust, to the entire beneficial inter- 

est, is the sole equitable owner of the property affected by the trust. 

5. insurance-Title-Equity-Proof. 

As between the insured and an insurance company, in an action to 
recover upon a fire insurance policy, i t  is not necessary for the former to 
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show by clear, strong and convincing proof, that he was the sole equit- 
able owner of the property covered by the policy, this rule of proof not 
applying in such case. 

6. Insurance-Title-Essential Matters-Time of Inquiry. 
If i t  is essential for an underwriter to know by what title the insurer 

holds the property, the inquiry should be made a t  the time of issuing the 
policy, and not deferred until after the loss has occurred. 

7. Insurance-Mortgages-Title-Policy-Benefits Avoided-Waiver- 
Estoppel. 

Execution of a mortgage on the insured property so affects title, as will 
avoid an insurance policy then existing thereon and forfeit its benefit, if 
made without the knowledge or consent of the insurance company, and not 
attested as prescribed by the policy contract, unless the company there- 
after, by its acts, conduct and statements has waived the effect of the 
mortgage and is estopped to assert its forfeiture. 

8. Same-Evidence. 
In an action to recover upon a fire insurance policy, in defense to which 

a mortgage of the property insured was put in evidence as tending to 
show a misrepresentation by plaintiff of his title thereto, it is competent 
for the plaintiff to show, upon the question of defendant's waiver and 
estoppel, that the adjuster found the property was mortgaged contrary to 
the insurance contract, but assured plaintiff that defendant company 
would nevertheless pay the loss; that the defendant, thereafter, notilied 
plaintiff i t  was sending draft for payment to its local agent, also notifying 
mortgagee thereof, and that subsequently defendant withdrew payment of 
draft upon objection of mortgagee to payment of premiums due to local 
agents of defendant, assented to by plaintiff. 

9. Insurance-Policies-Conditions-Waiver. 
I t  is not necessary that the consent of an insurance company to a 

waiver of the conditions of a policy contract be in writing and attached 
to the policy, as therein required, when such consent was given by the 
company itself. Black v. Ins. Co., 148 N. C., 169, cited and distinguished. 

10. Same-Arbitration-Nonwaiver-Agreement-Estoppel. 
A "nonwaiver agreement" looking to the ascertainment of loss by fire 

under a fire insurance contract, affords no defense to the insurance com- 
pany for its own acts, conduct and statements, constituting a waiver or 
estoppel done and made afterwards with full knowledge of all its rights 
and defenses and a knowledge of the causes of avoidance. 

11. Insurance-Standard Policies-Limitations of Actions-Interpretation of 
Statutes. 

The proviSion of a standard fire insurance policy, Revisal, see., 4760, 
stating that no suit thereon shall be sustained, etc., "unless commenced 
within twelve months next after the fire," etc., must be construed in con- 
nection with Revisal, sec. 2809, to wit: that the policy shall not "limit 
the time within which'such suit or action shall be commenced to less than 
one year after the cause of action accrued," and i t  is not barred if brought 
accordingly. 
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12. Insurance-Pleadings-Waiver-Estoppel-Allegations Sufficient. 
In an action to recover upon a are insurance policy, the plaintiff alleged 

sole beneficial ownership of property insured, the issuance of policy and 
subsequent loss by fire when policy was in force; the adjustment of loss 
which defendant promised to pay and issued check therefor, but recalled 
it. The parties appeared to be satisfied to present their contentions aris- 
ing under the pleadings under an issue of indebtedness, and another as to 
the bar of the statute of limitations: Held, matters constituting waiver 
and estoppel were sufficiently pleaded in this case. 

(36) APPEAL from Guion, J., a t  Spring term, 1909, of BERTIE. 
From a judgment for plaintiff defendant appealed. 

The plaintiff alleged that he was the sole beneficial owner of the 
property insured; that defendant, on 5 July, 1906, issued its 

( 37 ) policy of insurance for $500; that the property was destroyed 
by fire 24 May, 1907, the policy being in force; that proof of 

loss was made, the loss adjusted and defendant promised to pay full 
amount of policy and issued its check therefor, but the same was re- 
called before delivery to plaintiff; that the policy had not been assigned, 
but was held simply as collateral security. The defendant denied 
plaintiff's ownership of the property insured; alleged that the title was 
in one Wilmer Modlin; admitted i t  issued the policy of insurance, 
using the. standard form prescribed in  section 4760, Revisal; admitted 
destruction of property, but denied liability; alleged the execution of 
the following nonwaiver agreement by plaintiff and defendant: 

NONWAIVER AGREEMENT. 
29 May, 1907. 

I t  is hereby mutually stipulated an& agreed by and between J. A. 
Modlin, party of the first part, and the insurance company or com- 
panies whose name or names are signed hereto, each acting for itself, 
party of the second part, that an action taken, request made or informa- 
tion received by said party of the second part in  or while investi- 
gating or ascertaining the cause of fire, the amount of loss or damage, 
or other matter relative to the claims of said party of the first part for 
property alleged to have been lost or damaged by firs on 24 May, 1907, 
shall not in any respect or particular change, determine, waive, invali- 
date or forfeit any of the terms, conditions or requirements of the policy 
of insurance of the second part  held by the party of the first part or 
any of the rights whatever of any party hereto. 

The intent of this agreement is to save and preserve all the rights 
of all the parties hereto and permit an investigation of the claim and 
the determination of the amount of the loss or damage, in  order that 
the party of the first part  may not be unnecessarily delayed in his 
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business, and that the amount of his claim may be ascertained and 
determined without regard to the liability of the party of the second 
part, and without prejudice to any rights or defenses which said party 
of the second part may have. ATLANTIC FIRE INSURANCE GO., 

J. A. MODLIN. By W. B. SWINDELL. 

Alleged that the policy was avoided (1) because the assured swore 
falsely, in that he swore in the proof of loss that the property de- 
scribed in the policy belonged at the time of the fire to insured, and 
no other person or persons had any interest therein, thereby violating 
an express provision of the policy; (2) that the plaintiff was not the 
sole and unconditional owner of the property insured; (3 )  that 
the plaintiff violated the following stipulation in the policy: (38) 
"If any change, other than by the death of the insured, take 
place in the interest, title or possession of ' the subject of insurance 
(except change of occupants without increase of hazard), whether by 
legal process or judgment, or by voluntary act of insured, or otherwise: 
the policy shall be void, in that two mortgages were placed on the 
property, one before and the other after the policy was issued, and both 
without the knowledge of the defendant; (4) that this action was not 
brought within the time specified in the policy contract, to wit, one 
year. 

The evidence established the following facts : (1) That the plaintiff 
was the sole beneficial owner of the property, the naked legal title 
being in Wilmer Modlin. (2) That two mortgages were placed on the 
property, one before and the other after the policy was issued. (3)  
That the defendant had no knowledge of either until after the fire, the 
existence of the mortgage being discovered by defendant's adjuster 
during the investigation of the causes of the fire and the adjustment 
of the loss. (4) That the mortgages were unpaid at the time of the 
fire. (5) That proof of loss was filed on 5 June, 1907, and that on 
6 June defendant sent draft to its agents at Tarboro, who placed the 
insurance for the amount of adjustment and so notified plaintiff and the 
holder of the first mortgage and the assignee of tho policy of insurance ; 
that the draft was recalled before delivery, and the plaintiff and his 
assignee so notified, and the plaintiff informed that the matter of pay- 
ment of loss was postponed until a meeting of directors of defendant, 
on 15 July, 1907. No further correspondence passed between plaintiff 
and defendant after 25 June, 1907. (6) Summons was issued 22 June, 
1908. 

His Honor submitted the following issues, which, under his direction, 
were answered in favor of the plaintiff, to wit: 

1. I s  the defendant indebted to plaintiff, as alleged in the complaint? 
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2. I s  the action of plaintiff barred? 
The defendant in apt time moved both to dismiss the action and for 

judgment of nonsuit; also requested his Honor, by specific prayers, 
to instruct the jury that the plaintiff could not recover, and to answer 
each issue in its favor. I t  was agreed that if plaintiff was entitled to 
recover, the amount was $495, less $45.40, premiums unpaid on the 
policy. At the end of the case on appeal his Honor makes this state- 
ment: "The case was tried by the court upon the theory that after the 

loss by fire and after the adjustment of such loss the agent and 
(39) adjuster, with admitted knowledge of the mortgages upon the 

property, thereafter sent check in payment." 

Pruden & Pruden, Shepherd & Shepherd, T.  H. Culvert and Gilliam 
& Davenport for plaintif. 

Winston & Matthews, II/furray Allen and Womack & Pace for 
defendant. 

MANNING, J. The defendant, during the trial, took several excep- 
tions, which we will dispose of before considering the principal ques- 
tions presented by the record. The defendant moved to strike out the 
order allowing the plaintiff to sue i n  forma pauperis and to require 
a prosecution bond on deposit. The motion was heard by his Honor 
upon affidavits, and he disallowed it. This exception cannot be sus- 
tained under the decision of this court in Christian v. R. R., 136 N. C., 
321. The defendant's second exception was to the ruling of his I-Tonor 
in permitting plaintiff to offer in evidence a part of paragraph 4 of the 
answer and the corresponding paragraph of the complaint. The part 
of paragraph 4 of the answer offered by plaintiff was as follows: "AS 
to the allegations contained in article 4, defendant admits the loss of 
the said property by fire." The excluded portion was: "but denies 
liability therefor." Article 4 of the complaint alleged a total loss by 
fire and that the full amount of insurance became due. The third 
exception is of the same character. These exceptions cannot be sua- 
tained. Lewis v. R. R., 132 N. C., 382; Hedrick v. R. R., 136 N. C., 
510; Stewart v. R. R., 136 N. C., 385; Thaxton v. Ins. Co., 143 N. C., 
33; Hochfield v. R. R., 150 N. C., 419. 

Defendant's fifth exception is thus stated in the record: "The fol- 
lowing question is asked J. A. Modlin, plaintiff: 'You have heard the 
deed read from Manufacturing Company to Wilmer Modlin. For 
whose benefit was that deed made?' To this defendant objects. The pur- 
pose of this question is to establish a trust in the hands of Wilmer 
Modlin for the use of the plaintiff, for the purpose of showing a beno- 
ficial interest in plaintiff at the time of the contract of insurance and 
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for the purpose of showing that he had the sole beneficial interest, 
and to show that Wilmer Modlin agreed to take the legal title to him- 
self and to hold i t  solely in trust for the benefit of J. A. Modlin and 
to convey i t  to such person as he might direct at any time. Defendant 
objected; overruled, and witness answered as above. Defendant ex- 
cepted." 

The defendant had, prior. to this question and answer, offered in evi- 
dence a deed from the Manufacturing Company to Wilmer Mod- 
lin covering the property insured, for the purpose of proving a (40) 
breach of the conditions of the p o h y  in that plaintiff was not the 
sole and unconditional owner of the property insured, in that the 
plaintiff had concealed a material fact concerning the subject of in- 
surance; in that the interest of the insured in the property was not 
truly stated in the policy, and in that plaintiff falsely swore, after 
the loss, touching his title to the property. I n  this situation it was 
competent for the plaintiff to show the quantity and quality of his 
title and estate. There was no application filed for this policy. The 
plaintiff testified there was nothing said or inquiry made about the 
character of his title to the property. "An equitable owner is an en- 
tire and sole owner." 13 Am. & Eng. Enc., n. 6, p. 231, and cases 
cited; Ostrander on Fire Ins., sec. 63 p. 217; Wainer v. Ins. Co., 153 
Mass., 335; Ins. Co. v. Crockett, 7 Lea (Tenn.), 725. I n  Ins.  Co. c. 

. E d ,  112 Pa. St., 149, the facts were these: ('The property insured was 
a tannery, situated at Port Matilda, in Center County. The title, i t  
is conceded, had been in one Dr. Myer, from whom, on 25 April, 1882, 
it was sold by the sheriff and purchased by John G. Love. Before the 
sheriff's return of the sale Love agreed to sell the property to John 
Erb, the plaintiff below, but by some blunder the sheriff returned the 
property as sold to Elizabet5 J. Erb instead of John Erb, and made the 
deed to her." There was evidence supporting this statement, and the 
Court held: "If the facts alleged are assumed, John Erb was, in equity, 
the absolute and sole owner of the property. He held in trust for no 
one, but in his own right, and was entitled at any time to a convey- 
ance. The title of his mother was the bare legal title, and was to her 
utterly and absolutely worthless. I t  was not essential that John Erb 
should have been invested with the legal title if he was the sole bene- 
ficial owner of the property." I t  cannot be questioned in this State 
that one who is entitled, under a par01 trust, to the entire beneficial 

I interest is the sole and absolute owner of the property affected by the 
trust. That the evidence required to establish this beneficial owner- 
ship does not, in an action between the party asserting such owner- 
ship and an insurance company, fall within the rule requiring clear, 
strong and convincing proof, is held, in Ins. Co. v. Jackson, 105 111. 
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App., 287; that the holder of such beneficial interest has an insurable 
interest is likewise well settled. Gerrilhger v. Ins. Co., 133 N. C., 407 ; 
Clapp v. Ins. Co., 126 N. C., 388; Grabbs v. Ins. Co., 125 N. C., 389. 
If i t  is essential for an underwriter to know by what title the insurer 
holds the property insured, that inquiry should be made at the time of 
issuing the policy, and not deferred until after the loss has occurred. 

Beach on Law of Insurance, vol. 1, see. 406. 
(41) The defendant next contends that the giving of the mortgages 

I was such a change of title and interest of the assured as avoided 
the policy, unless assented to by i t  in the manner prescribed by the 
policy. 

I t  is well settled by the decisions of this Court-differing from the 
courts of some of the States-that the giving of a mortgage effects such 
a change of title and interest of the assured as avoids the policy when 
not assented to by the insured in the manner prescribed by the policy. 
Sossamom v. Ins. Co., 78 N. C., 145; Biggs v. Ins. Co., 88 N. C., 141; 
Gerringer v. Ins..Co., 133 N. C., 407; Hayes u.  I w  Co., 132 N. C., 702; 
Weddimytow v. Im, CO., 141 N. C., 234. "In some of the States a 
mortgage is held by statutory regulation or judicial construction to be 
simply a lien, leaving the legal estate in the mortgagor. I n  North 
Carolina and many other States, thi  common law prevails, and the 
mortgage deed passes the legal title at once, defeasible by the subsequent 
performance of its conditions." Hinsom v. Smith, 118 N. C., 503; 
Moore v. H w t t ,  124 N. C., 27; Carter v. Slocumb, 122 N. C., 475; 
Collins v. Davis, 132 N. C., 106; James v. R .  R., 121 N. C., 523; Par- 
ker v. Bemley, 116 N .  C., 1 ;  Hemphi2l v. Ross, 66 N.  C., 477; Wil- 
liams v. Teachey, 85 N. C., 402; Mordecai's Law Lectures, pp. 534-53'3. 

I n  Weddiwgton v. Ins. Co., supra, this Court said: "The validity of a 
provision in  a policy of insurance against the creating of encumbrances 
without the consent of the insurer can hardly be contested at this late 
day. I t  has now become the settled doctrine of the courts that the 
facts in regard to title, ownership, encumbrances and possession of 
the insured property are all important to be known by the insurer, as the 
character of the hazard is often affected by these circumstances." The 
execution of the mortgages upon the insured property without the con- 
sent or knowledge of the insurer, attested in the way prescribed by the 
policy, clearly, therefore, avoids'the policy, and was undoubtedly a 
cause of forfeiture of its benefits, unless the defendant, by its acts, con- 
duct and statements, waived the effect of the mortgages, and is estopped 
to assert its forfeiture. We will here briefly state the facts presented 
and relied upon by the plaintiff to constitute the waiver and estoppel: 
Swindell, the adjuster of defendant, said to plaintiff, while the loss 
was being adjusted: "We found some mortgages on the property 
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which would bar from collecting it. Our company is willing, though, 
to pay the claim, and I will take i t  up with them and make i t  all 
right." This conversation occurred on 29 May. On 5 June plaintiff 
made out his proof of loss and mailed i t  to the defendant at his head 
office in Raleigh, N. C. The value of the property destroyed 
was fixed at $1,517; the insurance was $500. On 6 June the (42) 
defendant wrote plaintiff: "We are in receipt of'proof of loss, 
properly signed, and we are sending today to our agents at  Tarboro 
draft for $495, and presume they will communicate with you in regard 

, to the matter." On the same day the defendant wrote a similar letter 
to the bank at  Windsor, the holder of the first mortgage on the insured 
property and also the holder of the policy of insurance as security for 
the debt secured by the mortgage. The defendant, in its answer, ad- 
mits that it did prepare a draft for the amount of the appraised value 
of said property, viz., $495, and sent i t  to its local agents at Tarboro, 
to be delivered to the plaintiff, upon certain conditions to be performed 
by the plaintiff; that said conditions were not performed by the plain- 
tiff, and defendant withdrew the draft. I t  developed in the evidence 
that the conditions referred to were these : The Orren-Williams-Weddell 
Company, defendant's agents at Tarboro, had accounted to defendant 
for the premium on the policy, but had not collected the premium from 
the plaintiff, and i t  was still due the agents. At the time of the adjust- 
ment of the loss Williams, of the Tarboro agents, was present, and the 
plaintiff directed the amount due these agents to be deducted from the 
appraised loss and that the check be sent these agents for this pur- 
pose. The Windsor Bank objected to the payment of the Tarboro 
agents, as the policy was held by it as collateral to secure the mortgage 
debt, and the entire amount was needed to pay its debt. As a result 
of this contention the defendant withdrew the check and this litiga- 
tion resulted. 

The defendant objected to the introduction of its correspondence 
showing the above facts. We think the evidence competent. I t  gives 
the acts, conduct and statements of the defendant relied upon to prove 
waiver of the forfeiture. The defendant contends, however, that the 
evidence relied upon to prove waiver is insufficient, for three reasons, 
to wit: (1) For that the acts, conduct and statements, of themselves, 
are insufficient; (2) for that the provisions of the policy prevent this 
result, becaus'e the defendant's consent was not attached, in writing, 
to the policy; (3)  for that during the adjustment a nonwaiver agree- 
ment, which is copied in the preceding statement of the case, was 
signed, and this prevents the waiver. I n  passing upon these defenses 
i t  is essential to keep ip mind that the acts, conduct and statement3 
relied upon to prove the praiver are the acts, conduct and statements of 
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the defendant itself- not of its adjuster,' special agent, local agent or 
officer. I n  the paragraph herein quoted the defendant answers that i t  
did the acts. The sending of the draft was i ts  act; the notification to 

plaintiff of the check was its act; the condition imposed upon 
(43) plaintiff to pay his debt to its agent, as he had promised was its 

act. I n  Black v. Ins. Co., 148 N.  C., 169, the act relied upon to 
constitute waiver was' the act of a local agent. The consent of the com- 
pany was not written upon or attached to the policy, and this Court said : 
"They (the words (written upon or attached hereto') are not intended 
to restrict the powers, express or implied, of general or iocal agents, 
but to prescribe an invariable rule of evidence by which this conduct 
must be proven to bind the company." (Italics ours.) I n  Hayes v. I m .  
Co., 132 N.  C., 702, the act relied upon was the act of a local agent. 

The principle applicable to the facts of this case has been very clearly 
and accurately stated i n  Titus v. Ins. Co., 81 N. Y., 410, at  4 p. 419, as 
follows: "When there has been a breach of a condition contained in an 
insurance policy, the insurance company may or may not take advant- 
age of such breach and claim forfeiture. I t  may, consulting its own 
interests, choose to waive the forfeiture, and this i t  may do by express 
language to that effect, or by acts from which an  intention may be 
inferred or from which a waiver follows as a legal result. A waiver 
cannot be inferred from its mere silence. I t  is not obliged to do or say 
anything to make the forfeiture effectual. I t  may wait until claim 
is made under the policy, and then, in  denial thereof, or in  defense of 
a suit commenced therefor, allege the forfeiture. But i t  may be as- 
serted broadly that if, in any negotiations or transactions with the 
insured, after knowledge of the forfeiture, i t  recognizes the continue11 
validity of the policy or does acts based thereon, or requires the insured 
by virtue thereof to do some act or incur some trouble or expense, the 
forfeiture is as a matter of law waived." Ins. Co. v. Norton, 96 U. S., 
234; Horton v. Ins. CO., 122 N. C., 498; Collins v. Ins. Co., 79 N. C., 
279. 

Can there be any stronger facts of the recognition of the continued 
validity of a policy than for the insurer, after adjustment and appraisal 
of loss and the receipt of proof of loss, to send its draft or check to its. 
local agent, to the amount of the appraised loss, notify the assured 
and the holder of the first mortgage, after knowledge of the encum- 
brance, with the condition not communicated to the assured, but to its 
local agents, that the local agente must reserve the amount of premium 
due them by the assured and which the assured had previously notified 
the local agent they could deduct? Why did the defendant send i t s  
check, unless i t  recognized the continued validity of the policy? Was 
not this act based thereon? And in  all this oot a word of forfeiture 
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or that the policy was void! We are therefore of the opinion that the - - 

evidence was clearly sufficient to prove a waiver by an.-estoppel 
upon the defendant, and that there is nothing in the provisions (44) 
of the policy which prevents the defendant itself from failing 
to take advantage of forfeitures in its favor. Does the nonwaiver 
agreement relieve the defendant from acts and statements binding upon 
i t ?  I t  is doubtful if this nonwaiver agreement added to the protection 
of the defendant, as provided in the policy. The provisions of the 
policy, i t  would seem, have sufficiently protected the defendant from 
all acts of its agents, whether deliberately or. inadvertently done. I t  
provides: "This company shall not be held to have waived any pro- 
vision or condition of this policy, or any forfeiture thereof, by any 
requirement, act or proceeding on its part relating to the appraisal or 
any examination herein provided for." The "examination herein pro- 
vided for" embraces proof of loss, exhibiting by the assured all that 
remains from the fire,- submitting by the assured-to examination, under 
oath, by any person designated by the company, and the producing 
of all books, accounts, etc., and the submission to appraisers of the 
amount of loss in case of disagreement." I t  seems to comprehend every 
matter occurring in the ascertainment of the loss. But, giving to the 
nonwaiver agreement the fullest scope of protecting the defendant 
against a waiver by anything said or done by its agent at the time of 
or during "the investigation of the claim and determination of the 
amount of the loss or damage,'' and that whatever was done to effectuate 
this purpose was done "without prejudice to any rights or defenses 
which said party of the second part (the company) may have," we do 
not see how this can protect the defendant from the effects of its own 
act, conduct and statements, done and made afterwards, with full 
knowledge of all that the investigation of the claim and determinatior: 
of the loss disclosed, with a full knowledge of all its rights and defenses 
and a knowledge of the causes of avoidance. - 

I A nonwaiver agreement very similar to this one was presented to 
the Court of Appeals of Missouri in Rudd v. Ins. Co., 120 Mo. App., 1, 

I and in discussing its effect the Court said: "The document provided ~ merely that any action taken by the insurance company in investigating 
I 

l and ascertaining the cause of the fire and the amount of damage done 
should not create a waiver or invalidate any of the conditions of the ~ policy. I t  is not clear that an investigation of those matters would 
waive forfeiture had no nonwaiver writing been taken." I n  Hayes o. 
Ins. Co., 132 N. C., 702, this Court, in speaking of the effect of a non- 
waiver agreement, quite as comprehensive as the one now being con- 
sidered, said: "The plaintiff, however, relies upon the fact that the 
agent of the company went out to investigate the loss and determined 
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the amount of damagw from fire to be $679. But whatever in 
(45) ference of waiver might otherwise be drawn from such circum- 

stance is negatived, not only by a stipulation in the policy that 
such an investigation, in case of loss, should not be deemed a waiver 
of any objection to the liability of the company under the policy, but 
before making this investigation the insured and the agent of the com- 
pany entered into a written agreement that such investigation and ascer- 
tainment 'should not maive or invalidate any of the conditions of the 
policy or any rights whatever of either of the parties, but was merely 
to avoid unnecessary delay to the. plaintiff, and should not be taken 
in anywise as an acknowledgment of liability on the part of the com- 
pany." 

The ultimate effect, then, of the nonwaiver agreement was to leave 
the company free and unrestrained to determine its course in regard 
to the settlement of the damages, possessed of all the facts acquired 
by its agents in the investigation of the plaintiff's claim and the amount 
of the loss by fire. I ts  nonaction or silence thereafter could not have 
been construed against i t  as a waiver or estoppel. But, possessed of 
abundant information to determine its course, i t  became active-sent 
its draft in full payment and notified plaintiff and the first mortgagee, 
as narrated herein. I t  seems to us that i t  should be bound by this 
course, by every principle of good faith. 

The last contention of the defendant is that the plaintiff delayed 
longer than is permitted by the policy contract in bringing this action. 
We do not think this contention can be sustained. The fire occurred 
24 May, 1907; the proofs of loss were filed and accepted 6 June; the 
amount of damages sustained ascertained 29 May; summons issued 28 
June, 1908. The provisions of the policy, to wit, "and the loss shall not 
become payable until sixty days aft& the notice, ascertainment, esti- 
mate and satisfactory proof of loss herein required have been received 
by this company," and "no suit or action on this policy for the recovery 
of any claim shall be sustainable in any court, law or equity, until after 
full compliance by the insured with all the foregoing requirements, nor 
unless commenced within twelve months next after the fire," will be 
construed with this limitatior, in section 4809, Revisal, to wit, "nor 
shall i t  limit the time within which such suit or action shall be com- 
menced to less than one year after the cause of action accrued." 

These provisions of the policy and of this section of the Revisal 
have been construed and the conclusion reached contrary to this conten- 
tion of the defendant in the following cases: Muse v. Assu~ance Co., 
108 N. C., 240; Lowa v. Acc. Assn., 115 N. C., 18; Dibbrell v. Ins. Co., 
110 N. C., 193; Gerringer v. lns. Co., 133 N. C., 407 

The matters constituting waiver or estoppel are sufficiently set out 
44 
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i n  the complaint, especially in view of the fact that the defendant did 
not move for greater particularity; and, without objection, the parties 
seemed to be satisfied to present all of their contentions arising upon 
the pleadings under two issues-the first, an  issue of indebtedness; the 
second, as to the bar of the action by delay. in its commencement; and 
i t  is apparent that a judgment could be rendered upon the verdict de- 
terminative of the rights of the parties to this litigation. Sf te r  a care- 
ful  examination of the exceptions presented, aided by the able briefs and 
arguments of counsel, we are of the opinion that there was no revers- 
ible error committed i n  the trial below, and the judgment is 

Affirmed. 

Cited: Bei1ig v. Ins. Go., 152 N. C., 360; Lumber Co. v. Hudso.n, 
153 N. C., 99; Lamaster v. Ins. Co., dbid, 290; Wutsofi v. Ins. Co., 
159 N. C., 640; Millinery Co. v. Ins. Co., 160 N. C., 137; Roper v. Ins. 
Co., 161 N. C., 155; Holly v. Assurance Co., 170 N .  C., 5 ;  Faulk v. 
Mystic Circle, 171 N. C., 302. 

(46) 
BESSIE W. RICKS v. JTJLIA H. WILSON ET AL. 

(Filed 22 September, 1909.) 

7. parties-~oinder of Husband-Demurrer, 
A demurrer will not be sustained for nonjoinder of the husband in an 

action brought by the wife to declare certain trusts in her favor in a deed 
made by her deceased father. 

2. Parties-Order to Make Parties-Objections and Exceptions-Demurrer 
-Appeal and Error. 

When no exception is taken in the 'court below to an order making a 
defendant a party in his additional capacity as administrator, a demurrer 
that he was not made a party as administrator will not be, considered on 
appeal. 

3. Suits-Causes o f  Action-One Cause. 
Plaintiff alleging that defendants destroyed a certain paper-writing in 

which her deceased father appointed to her certain of his real and per- 
sonal property under a par01 trust in a deed he had theretofore made, sets 
out one cause of action. 

4. Superior Courts-Jurisdiction-Parol Trusts-Equity. 
When it is alleged that plaintiff's deceased father had created a par01 

trust under a deed in her favor in certain of his real and personal prop- 
erty, and that he had subsequently executed a paper-writing declaring 
the trusts, which defendant had destroyed, the action is properly cogniz- 
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able in the Superior Court, to enforce the trusts declared, whether the 
writing be a deed or a will, and it can give relief in its equity jurisdic- 
tion ; and leave given the plaintiff to probate the paper as a deed, or will, 
under penalty of dismissal, is erroneous. 

5. Parties-Severable Actions-Action Divided-Procedure. 
When several causes df action are improperly joined, on a demurrer 

therefor, the judge should order the pending action divided accordingly, 
and not grant leave to plaintiff to bring separate actions under penalty 
of dismissal. 

(47) APPEAL from Cooke, J., at April Term, 1909, of PITT. 
From the judgment of the court sustaining demurrer to corn- 

plaint plaintiff appealed. 

Akinner & Whedbee and J .  L. Fleming for plaintiff. 
Moore & Long amd JarviS & Blow for defenhnts. 

CLARK, C. J. The plaintiff is the daughter of R. J. Wilson, de- 
ceased, and the defendants are her mother and brother. The colpplaint 
alleges that R. J. Wilson purchased divers tracts of land, describing 
them, taking deed to himself, that he had purchased others also describ- 
ing them, to which he caused the title to be made to his wife in trust for 
himself; that another tract of land, duly described, he conveyed direct 
to his wife, but though in form a deed, it was in fact a mortgage to 
secure the sum of $600, which R. J. Wilson afterwards paid off (the 
dates of above conveyances are each given) ; that on 23 January, 1899, 
R. J. Wilson and wife, by deed, conveyed all the lands above described 
to the defendant Jesse P. Wilson in consideration of the nominal mm 
of $10, reserving a life interest to themselves; but the complaint avers 
that in truth the conveyance was to Jesse P. Wilson, in par01 trust, to 
hold such lands, to be used and disposed of as the trustor, R. J. Wilson, 
might subsequently direct and appoint, and that Jesse P. Wilson ac- 
cepted the conveyance upon such express trust to hold for future appoint- 
ment by the trustor, R. J. Wilson; R. J. Wilson in the meantime remain- 
ing in sole control of all of said property and in sole receipt of all the 
rents and profits thereof; Julia H. Wilson and Jesse P. Wilson "ac- 
knowledging on all occasions that R. J. Wilson was the owner of the 
same and all the rents and profits thereof." 

The complaint further alleges that subsequently R. J. Wilson executed 
a paper writing-whether a deed or will the plaintiff is not advised- 
whereby he executed the power of appointment under the trush in the 
deed of 23 January, 1899, whereby he assigned and appointed for the 
plaintiff the McDuell land, and directed enough cash to be given her 
to make her share equal to the home place which, by the same instru- 
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ment, was assigned to her brother, and at  the same time an equal division 
was directed to be made of all the stock, crop and provisions, 
money and notes on land at his death between her brother and (48) 
herself. 

The complaint further avers that the two defendants, with the aid 
of an aunt, conspired to destroy and did destroy said paper writing or 
power of appointment, executory of the trusts under the deed of 23 
January, 1899 ; that the defendants took possession of $10,000 in money 
(of which R. J. Wilson died in possession, and out of which he had 
directed enough be paid her to equalize her land with her brother) and 
all the lands, crops thereon and all the personal property left by her 
father, and refuse to assign to plaintiff her share, as directed by the 
paper writing, aforesaid; that the defendant Julia H., who is adminis- 
tratrix of R. J. Wilson, has refused to inventory much of the personalty 
as assets, the defendants claiming to hold them individually. The 
complaint asks that the trusts under the deed of 23 January, 1909, be 
executed in accordance with the paper writing, aforesaid, and that the 
defendants pay her so much of the $10,000 to make equality and half 
of the other personaltji, as therein provided. 

The defendants demurred- 
1. Because the plaintiff's husband was not made a party. 
The court properly did not sustain that ground of demurrer. Revisal, 

sec. 407 (1) ; Hart v. Canlz'lLolz'lL, 133 N. C., 10. 
2. Because Julia H. Wilson was not a party in her capacity as ad- 

ministratrix. As the judge ordered her made a party, and there is no 
exception, that point is not before us. But as no relief is sought against 
the estate, i t  is not clear that the administratrix is a necessary party. 
I t  was held not necessary in a very similar case. Daniels u. Fowler, 
120 N.  C., 16. 

3. For misjoinder. 
His Honor sustained this ground and erroneously ordered ( a )  that 

the plaintiff replead or amend, to confine her action to the realty; (b )  
that she have leave to bring a new action aa to the personalty; ( c )  
that she have leave to bring a new proceeding to probate the will; (d) 
that if she fail to avail herself of the leave to bring the two aforesaid 
new actions, this action shall be dismissed. 

It is clear that the plaintiff sets out only one cause of action, to wit, 
the enforcement of the alleged paper writing, which she alleges the de- 
fendants conspired to destroy and have destroyed, by the terms of which 
she alleges she was to have half of the personalty and the "McDuell" 
place and enough of the alleged $10,000 to make her share equal to the 
"home place." There is no reason for dividing the action into two- 
one for the personalty, with part of the $10,000, and another for the 
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realty. Her right to both would be proven by the same witnesses 
(49) and the same writing, if at all, and the whole matter should be 

settled in one suit. 
As to the second of the actions which she has leaye to bring under 

penalty of dismissal, the plaintiff is not seeking to prove a will; she does 
not seem to know yet whether the alleged paper writing was a will or a 
deed. I n  this action she is not claiming under such paper writing qua 
deed or qua will, but she is seeking to prove that the deed of 23 January, 
1899, was in trust for the purposes thereafter to be appointed, and that 
by a subsequent paper writing her father made such appointment direct- 
ing the conveyance to her of a certain part of the realty with a part of 
a $10,000 fund and one-half of any other personalty he should Jeave. 
These matters she can prove only by this action in the Superior Court, 
with the aid of a jury to find the facts. "If a deed or will is destroyed 
or suppressed, a court of equity can give relief." 1 Perry Trusts (5 
Ed.), sec. 183, and cases cited. 

There is no need to order an independent action to probate the deed 
or will. Indeed, there was such instrument executed and willfully 
destroyed. 

Indeed, if three actions were proper, the order should be to divide the 
pending action into three, and not to give leave to bring two new actions 
under penalty of dismissal of all action if the two new suits are not 
brought. Revisal, see. 476. This is not a case of misjoinder of parties, 
for both defendants are necessary. 

There is, as already said, only one cause of action. The grounds of 
complaint "arise out of the same series of transactions, all tending to one 
end, and one connected story can be told of the whole." Ruffin, C. J., in 
Bedsole v. &funroe, 40 N. C., 313 ; cited and approved, Youfig v. Young, 
81 N. C., 91; Ring v. Farmer, 88 N.  C., 22; Heggie v. Hill, 95 N. C., 
303. 

I n  Daniels v. Fowler, 120 N. C., 17, it is said: "This is an action for 
the conversion of the entire estate of the ancestor of the infant plaintiff 
and to set aside sundry transactions, conveyances and judgments, by 
means of which the wrong has been done, in none of which frauds the 
ancestor participated. The demurrer was therefore properly overruled. 
Had it been sustained, the action would not have been dismissed, but 
divided into several, in the trial of each of which substantially the same 
evidence would have been admitted and the same propositions of law dis- 
cussed, with great increase of costs and loss of time, with benefit to no 
one." To same effect, Benton v. Collins, 118 N. C., 196; Cook v. Smith, 

119 N. C., 350; Fisher v. Trust Co., 138 N.  C., 224; Wdlkms v. 
(50) R. R., 144 N. C., 502; Hawk v. Lumber Go., 145 N. C., 48. 

Whether or not there are other legal exceptions to the complaint 
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which could have been presented by demurrer we have not considered. 
The sole point presented by this appeal is as to the alleged misjoinder 
and the correctness of the judgment giving leave to bring two new ac- 
tions under compulsion of dismissal. 

Reversed. 

Cited: 8. c., 154 N. C., 284; Sherrod v. ~ a w s o k ,  ibid., 527; Lee v. 
Thornton ,  171 N. C., 214. 

JAMES K. CREDLE v. NORFOLK & SOUTHERN RAILROAD COMPANY. 

(Filed 22 September, 1909.) 

1. Carriers of Goods-Rights of Way-Invitation Implied-Trespass. 
A railroad company by customarily allowing passengers to get off and 

on a train stopping at  a coal chute, collecting their fares therefrom, etc., 
impliedly invites them to do so, and one acting accordingly, is not a tres- 
passer on the lands of the defendant there. 

2. Same-Negligence-Questions for Jury. 
Evidence on the question of actionable negligence is sufficient upon 

which to submit the case to the jury, tending to show that defendant rail- 
road company knowingly permitted passengers to get off and on its trains 
stopping at  a coal chute in a town, some distance from the station, col- 
lected fare there, etc, and that plaintiff, a passenger, got off the defend- 
ant's train a t  that place on a dark night, and fell into defendant's unlight- 
ed coal chute nearby, sustaining the injury complained of, which could 
have been prevented by a guard rail. 

APPEAL from Cooke, J., at April Term, 1909, of CRAVEN. 
Action for damages for personal injury. Judgment for plaintiff 

Defendant appealed. 

Simmons ,  W a r d  & A l l e n  and D. L. W a r d  for plaintiff. 
Moore & D u n n  for defendant. 

CLARK, C. J. The train stopped a t  the coal chute, a short distance 
before getting to New Bern, as was its custom. The plaintiff got off 
there, as his house was close by. H e  testified that he had been in the 
habit of doing so, without objection by the railroad authorities, ever 
since he had been living there, some.three years. The chute was in  town 
limits, about three blocks from the station. It was not a station, but the 
uncontradicted evidence was that for  years people in that part  of the 
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town had been getting on and off at that point, without objection 
(51) or hindrance from the railroad officials, and that while no tickets 

were sold there the conductors would collect the fare. Several 
well-beaten paths pr streets lead to the railroad at  the chute. When the 
train stopped there, on this occasion, the plaintiff got off on the side 
next to his home. There was a string of cars on the other side; i t  was 
very dark, and at that time the defendant had no lights there. The 
chute was close beside the track-the defendant's witness says 7 feet 4 
inches from'the chute to the center of the track. The chute was 17% 
feet wide, 31 feet long and 75 feet high. The defendant's witness says 
it was ('perfectly practical to have put a rail there," which would have 
"kept the plaintiff from falling in." The plaintiff testified that he was 
proceeding cautiously, but had not taken more than two or three steps 
after he got off the train before he fell in the chute, and was injured 
by falling some fifteen feet down the chute. 

There are several exceptions, but in effect there is but one, which is 
that there was no evidence of negligence to submit the case to the jury. 
We think his Honor properly held that there was. 

I t  is not altogether unusual in the suburbs of a town for the engine 
to stop at a coal chute or water tank and for people in that part of the 
town to get on and off at such place for their own convenience. Johnson 
Street in Raleigh is a well-known instance. When the railroad for a long 
series of years has permitted such practice as has been here testified, it 
was negligence not to put a railing across the mouth of the chute along- 
side the track, as defendant's conductor testified was "perfectly practical" 
to keep persons from falling into the chute, espekially when, as here, the 
night was dark and the defendant had no light there. The conductor 
testified that passengers were in the habit of getting on and off at that 
point, and that he took the money of those getting on. Such conduct 
amounted to an invitation to get off there, especially as the conductor 
did not warn the plaintiff. Johnson v. R. R., 130 N. C., 488. 

The court correctly charged, among other things: "If i t  had been the 
custom for a considerable time for persons in the neighborhood of the 
coal chute, wishing to become passengers on the outgoing trainis of the 
defeddant, to enter upon the same, when they stopped at the coal chute, 
without tickets, and to pay the fares in money, which were accepted 
by a conductor, without objection, and that i t  had also been the custom 
for them to leave the trains on their return, when the trains stopped 
at the said coal chute, and of which the agent of the defendant operat- 
ing the said trains had notice, then the said passengers alighting from 

said train would have the license to be upon the lands of the 
(52)  defendant; and if they and others had habitually used ways and 

paths across the lands of the defendant foi the purpose of com- 
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ing to or going from such trains, then there would be a license for them 
to do so ; but if these facts did not exist, then one getting off the trains 
at that point and going on the lands of the defendant would be a 
trespasser." Troy v. R. R., 99 N. C., 306; Bradley v. R. R., 126 N. C., 
735; Bennett v. R. R., 102 N. C., 235. Another case in point is Ray v. 
R. R., 141 N. C., 84, which holds that such usage would make the plain- 
tiff a license, and the defendant would be liable for its negligence. A 
case exactly in point is Hulbert v. R. R., 40 N. Y., 146, which is so fully 
stated that we need only to refer to it. 1% is there held that "Wherever 
passengers are accustomed to be received on a train, whether at  the sta- 
tion house, at the water tank or elsewhere, railroad companies are bound 
to keep in a safe condition for transit the ordinary space in which pas- 
sengers go to and from the train; and the latter have the right to assume 
that the ground adjacent to the cars, within the limits in which persons 
necessarily and naturally go to and from them, admits of their getti& 
safely out and in, even on a dark night." 

The jury found that the defendant was .guilty of negligence, and 
that the plaintiff was not guilty of contributory negligence. There was 
evidence justifying the submission of these issues, and we find they were 
submitted under proper instructions from the court. 

No error. 

JESSE P. GODETTE v. S. B. GASKILL. 

(Filed 22 September, 1909.) 

Witnesses-False Testirnony-Damages. 
A witness is not liable for damages for alleged willful and false testi- 

mony given by him in a former case, upon the ground that by reason 
thereof the plaintiff had lost his suit in the former action. Such action 
would not lie at common law, and there is no statute authorizing it. 

APPEAL by plaintiff from 0. H. Allen, J., at November Term, 1908, of 
CRAVEN. 

W. D. McIver and R. A:Nunn for appellant. 
No counsel contra. 

CLARK, C. J. This is an action for damages against the defend- (53) 
ant for willful and false testimony as witness in an action formerly 
tried, which had been brought by the plaintiff against one Bowen, alleg- 
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ing that by reason of such false testimony of the defendant the plaintiff 
had lost his suit against Bowen. 

There is no precedent in this State, but an action on this ground has 
been brought in other jurisdictions, which have uniformly held that 
such actions cannot be maintained. I t  was so held as far  back as Dam- 
port v. Sympson, Cro., Eliz., 220, and Eyres v. Sedgewick, Cro., Jac., 
160. Subsequently a statute was enacted authorizing such action in cer- 
tain cases, but even that statute, i t  seems, is now deemed obsolete in 
England. 

I t  was held that such action does not lie. Dunlap v. Gladen, 31 Me., 
439; Phelps v. Stearns, 70 Mass., 106; Cumi~hgham v. Brown, 18 Vt., 
126; Bostwick v. Lewh, 2 Day (Conn.), 456; Smith  v. Lewis, 3 Johns. 
( N .  T.), 165, 169; Grove v. Brandenburg, 7 Blackf. (Ind.), 235. And 
this is true of subornation ~f perjury. Taylor v. Bidwell, 65 Cal., 
49'0; 1 Cyc., 687; 22 A. & ,E., 698. Rice v. Coolidge, 121 Mass., 393; 
holds that one not a party to the action in which the perjury was com- 
mitted may maintain an action for tort against one who suborned wit- 
nesses to swear falsely in that action, whereby plaintiff's character was 
defamed. 

The authorities above cited rest upon two grounds: (1) There was no 
precedent for such action, and, indeed, the precedents were against it. 
(2) I t  "would overhale," as Chamcellor Kent says, in 3 Johns., 166, the 
decision of the former case, to which the plaintiff in the new action I 

had been a party. We think there is a third reason, in that it would 
multiply and extend litigation if the matter could be rexamined by a 
new action between a party to the action and a witness therein; and, 
more than that, witnesses would be intimidated if their testimony is 
given under Iiability of themselves being subjected to the expense and 
annoyance of being sued by any party to the action to whom their testi- 
mony might not be agreeable. I t  would give a great leverage to liti- 
gants to intimidate witnesses. 

Witnesses who swear falsely are liable to indictment. I t  is not to 
be contemplated that grand juries shall willfully and oppressively find 
indictments; but if a civil action lay in such cases, a litigant smarting 
under the loss of his suit could subject witnesses to the annoyance and 
expense of litigation at will. Such action did not lie at common law, 
and we have no statute authorizing it. 

The judgment of nonsuit is 
Affirmed. 
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I ROSCOE JONES v. LIFE INSURANCE COMPANY OF VIRGINIA. 

(Filed 22 September, 1909.) 

1, Insurance-Fraud and Deceit-Instructions Unresponsive-Questions for 
Jury. 

In an action of fraud and deceit against a life insurance company, in 
which it was alleged that defendant obtained the policy from plaintiff by 
falsely and fraudulently representing that he would receive back his 
premiums paid, and interest thereon, at  the expiration of ten years, there 
was evidence that plaintiff was told by one P., after he had received and 
paid premiums on his policy, that the policy was worthless in that respect; 
that this was repeated to defendant's agent who then said that the policy 
was "as good as gold" : Held, error for the judge to instruct the jury to 
find the issue on the question of fraud and deceit in the affirmative if 
they found that the agent had said that the policy was "as good as gold," 
as such was not responsive to the issue. I t  likewise pmvented the jury 
from finding the truth or falsity of the statement of P. 

2. Instruction on Different Issues-Error Not Cured as to One. 
An erroneous instruction upon one issue cannot be cured by an instruc- 

tion upon a different issue, when it does not purport to do so, and when 
it does not appear which instruction influenced the verdict of the jury on 
the first issue. 

3. Insurance-Fraud and Deceit-Evidence Sufficient. 
The evidence in this case upon the question of whether the insured was 

induced by the defendant insurance company to take the policy by fraud 
and deceit: Held. sufficient to go to the jury. 

APPEAL by defendant from Cooke, J., at February Term, 1909, (54) 
of CRAVEN. 

The facts necessary to the appeal are stated in  the opinion of the 
Court. 

D. E. Henderson and S i m m o n s ,  W a r d  & A l l e n  for plaintiff. 
W. W. Clark for defendant.  

WALKER, J. This action was brought to recover damages .for fraud 
' and deceit practiced upon the plaintiff, with reference to certain policies 
!of insurance upon his life and the lives of his children, which the de- 
fendant issued to the plaintiff and induced him to take by reason of false 
and fraudulent representations. The court submitted issues to the jury, 
which, with the answers thereto, are as follows: 
1. Did the defendant falsely represent to the plaintiff that, under the 

policies in  controversy, the plaintiff would be repaid the amount 
of premiums paid by him, with about four per cent, interest (55) 
thereon, at  the expiration of ten years? Answer: Yes. 
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2. I f  so, did the plaintiff rely on said representations and was he 
induced thereby to accept said policies ? Answer : Yes. 

3. Has the plaintiff waived the right to rely upon the failure to de- 
liver to the plaintiff policies that provided for the return of premiums 
paid and about four per cent interest, at the expiration of ten years? 
Answer : No. 

There was an issue as to the damages. which was answered by consent 
of the parties. The fraud alleged was that the defendant, by its agent, 
represented that at the expiration of ten years the plaintiff, or, as the 
complaint alleges, plaintiff or the beneficiaries, would receive the amount 
which had been paid in the way of premiums, with interest on the same. 
I t  was stipulated that if the insured died at any time while the policies 
were in force the plaintiff or the beneficiaries would receive their face 
value. 

There are some discrepancies to be found in the allegations of the 
com~laint. the issues and the evidence, but we need not notice them 
now, as the defendant is entitled to another trial, because of an error 
in one of the instructions of the court to the jury, which was as follows: 

"If the plaintiff, after his interview with Mr. Pelletier, as testified to 
by him, reported to the agent of the defendant what Pelletier had said, 
and the agent told him the policies were as good as gold, you will answer 
the first issue, Yes." 

This instruction was erroneous, for the reason that i t  was not pertinent 
to the first issue as framed by the court, as that issue related to repre- 
sentations made when the policies were issued, and required the jury 
to find, not whether the policies were "as good as gold," but whether 
the defendant had falsely represented to the plaintiff that, at the expira- 
tion of ten years, he would receive the total amount of premiums paid by 
him with interest. What the agent said with reference to the statement 
of Pelletier, when fairly interpreted, may have been true. If it had 
referred to the time when the policies were issued, and meant that the 
plaintiff would be paid the amount of the premiums and interest, the 
instruction would still be faulty, as the court does not thereby require 
the jury to pass upon the truth or falsity of the statement. I t  is true 
that the cburt afterwards gave the following instruction : 

"If the agent told him the policies were as good as gold and he would 
get what was promised him, you will answer the first issue Yes; and 

if the effect of what the agent at that time told him was to 
(56) assure him and lull his fears and apprehensions, then you wilI 

answer the third issue No." 
But that did not cure the error, for the reason given, as to the other 

instructions. I t  does not direct the jury to consider or pass upon the 
falsity of the statement made by the agent. The in~tructions of the 
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court did not fit the issue, and were, a t  least, misleading. I f  the last 
instruction had been correct, i t  does not purport to correct the error 
apparent in  the first one, and in that case we could not say which in- 
struction controlled the jury. Edwards v. Railroad, 132 N. C., 99;  
W i l l i a m  v. Haid, 118 N. C., 481; Tillett v. Railroad, 115 n. C., 662. 

The evidence in  this case to establish the plaintiff's allegation of fraud 
is  very meager; but upon a careful analysis of it, we cannot say that 
there is no evidence. Whether it is sufficient to satisfy the jury that a 
false and fraudulent representation was made, which entitles the plain- 
tiff to recover damages for deceit, which he seeks to do, is a question 
for the consideration of the jury, upon proper instructions from the 
court. Several cases of a similar nature have been before this Court. 
Caldwell v. Ins. Go., 140 N.  C., 100; Sykes v. Ins. Co., 148 N.  C., 13; 
Stroud v. Ins. Co., 148 N. C., 54; Whitehurst v. Ins. Co., 149 N.  C., 27:3. 
We specially direct attention to these cases, as they state what facts 
should be found to entitle the plaintiff to a verdict and indicahe the form 
of the issues. They also state the general principles applicable to cases 
of this kind. 

There must be a new trial, because of the error in  the charge of the 
court. 

New trial. 

Cited: Spruill v. Columbia, 153 N.  C., 48;  Jones v. In$. Co., ibid., 
391 ; Clements v. Ins. Co., 155 N. C., 63 ; Rriggs v. Ins. Co., ibid., 75 ; 
McWhirter v. McWhirter, ibid., 147; Hughes v. Ins. Co., 156 N.  C., 593; 
Champion v. Daniel, 170 N. C., 333. 

W. V. BRETT ET AL. V. J. W. DAVENPORT, TBUSTEE, AND CITIZENS BANK 
O F  WINDSOR. 

(Filed 22 September, 1909.) 

1. Mortgagor and Mortgagee-Sale, Defect in-Resale-Breach of Trust- 
Damages. 

Ordinarily a junior mortgagee with power of sale can only sell and 
convey the property subject to prior existing liens, and a plaintif€ mort- 
gagor, claiming a homestead, and certain judgment creditors with junior 
liens on the land, cannot recover damages of the trustee and cestui que 
trust holding a lien by their deed subsequent to that of a prior mortgage, 
for an alleged breach of trust in failing to collect, or making any endeavor 
to collect, bids obtained at  a sale thereunder, and afterwards reselling 
at  a less price, when a t  the first sale the trustee, in effect, offered an 
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unencumbered title and there was a prior registered mortgage on the 
property, the holder of which had not been notified or given his consent 
to such a sale. 

2. Same. 
When the trustee, a t  a sale under deed of trust, announced that all 

prior liens on the mortgaged premises would be paid out of the proceeds 
of the sale of the land, such liens consisting of those of a prior mortgage 
and judgments, and subsequently resells at  a lower price without attempt- 
ing to collect the bids made at  the first sale, the mortgagor, by claiming 
a homestead, and the judgment creditors, by asserting a demand for the 
entire proceeds of sale, make it impossible for the trustee to comply with 
his proposition thereat and render the obligation of the bidders unen- 
forceable. 

3. Mortgagor and Mortgagee-Advbrtisernent-Notice-Validity. 
Unless the stipulation in a mortgage in regard to advertising or notice 

of sale thereunder are complied with by the mortgagee, i t  renders the sale 
invalid; and a deed made in pursuance thereof passes the legal title sub- 
ject to certain equitable rights in the purchaser as of subrogation, etc., 
when the purchase money is paid in good faith. 

4. Mortgagor and Mortgagee-Sale Defective-Resale-Duty of Mortgagee. 
When the mortgagee discovers a defect in a sale under the mortgage 

before the purchase price has been paid, it is his right and, ordinarily, 
his duty, unless the defect is waived or cured by the parties whose in- 
terests are affected, to readvertise and foreclose the property in accord- 
ance with law and the stipulations of the instrument under which he is 
acting. 

(57) APPEAL from Guion, J., a t  Spring Term, 1909, of BERTIE. 
Action, tried upon admissions in pleadings and facts agreed. 

Among other facts, i t  appeared that on 1 February, 1908, plaintiff 
Brett executed a mortgage or deed of trust with power of sale, convey- 
ing certain lands in  Bertie County to defendant J. W. Davenport, trus- 
tee, to secure defendant bank in  the sum of $460; that a t  the time this 
deed was executed there was a prior mortgage upon said land for an 
existing indebtedness to some third party, which remains unpaid; that 
i n  June, 1908, the trustee offered the land for sale, when same was bid 
in  by certain purchasers for $1,850; that, the purchasers having refused 
to comply with their bids, the trustee, a t  the instance of the bank, 
the beneficiary, again advertised the property, as required by the deed, 
and sold same, subject to prior liens, and made title to the purchaser, 
the purchase price being much less than that.bid at the former sale. 
Thereupon the plaintiff, the mortgagor, claiming a hommtead interest, 
and certain junior judgment creditors of said mortgagor instituted 
this present action against the trustee and the bank, contending there 
had been a breach of trust on the part of defendants, and that 
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the trustee and the bank should be made to account to them, ac- (58) 
cording to their respective interests, for the sum of $1,281, the 
difference between the amount bid at the first sale and the debt secured 
in the deed, and interest and costs. The facts found by the court as 
more directly relevant to the inquiry are as follows: 

"The following facts, together with such facts as are established in the 
pleadings, are agreed to as the facts in this case: 

"J. W. Davenport, purporting to act under a deed of trust to him, 
sold the lands described, at  the courthouse door in Windsor, N. C., when 
W. C. Askew, who is solvent, bid in one tract for $1,650, and G. T. 
Brett, who is solvent, the other, at $150. 

"At the sale, Davenport, through his attorney, announced that all 
prior liens would bc paid out of the sales of the land. Davenport had 
not advertised the lands according to law or as required by the terms of 
the deed of trust under which he sold. 

"After the sale both bidders refused to comply with their bids-Brett, 
because the lands were not worth as much as he gave; Askew, because, as 
he alleged, he had been advised by counsel that the trustee, Davenport, 
could not make to him a p ~ d  title. 

"After this, without tendering a deed or bringing action to enforce 
the bid, Davenport again advertised this property, as required in the 
deed of trust, and sold the same, subject to the prior liens, amounting 
to $ --------, when Moses B. Gilliam bought the same, at the price 
of $ --------, and deed was executed to him." 

Upon the facts found and admitted in the pleadings, the court gave 
judgment that defendants go without day, and plaintiffs excepted and 

Winston & Matthews for plahtiff. 
Pruden & Pruden, Shepherd & Shepherd and Gilliam & Davenport 

for defendant. 

HOKE, J., after stating the case: As we understand it, the demand 
of plaintiffs proceeds upon the theory that the defendant trustee, and 
the bank, as his aider and abettor, should be held responsible in damages 
for a breach of trust, in failing to collect or making any endeavor to 
collect the bids obtained at the first sale; but we are aware of no prin- 
ciple that would justify or sustain such a recovery. The trustee, in 
effect, offered for sale an unencumbered title, and the instrument under 
which he was acting, in itself, conferred upon him no such power. 

Authority (certainly the decided weight of authority) is to 
the effect that, except with the consent of the senior mortgagee (59) 
and of the mortgagor, and perhaps subsequent encumbrancers, or 
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a by their ratification, a trustee in a 'deed of this character, a second mort- 
gage with power of sale, can only sell the interest conveyed to him and 
which he is authorized to sell by the terms of the instrument under which 
he is acting. Dearmelly v. Chase, 136 Mass., 288; Donohue .v. Clare, 
130 Mass., 137; Jones on Mortgages (6 Ed.), see. 1853. And even if 
the offer could be made good as to the prior encumbrancer by paying 
him off, the mortgagor and subsequent judgment creditors having inter- 
fered to prevent this by demanding the entire proceeds of the first sale 
over and above the amount required to pay the defendant's debt, the 
trustee, on such objection, was not in a position to comply with the terms 
of his own proposition, and the bid made was no longer a binding and 
enforceable obligation. Jones on Mortgages, see. 1903 ; Mayer v. Adrrian, 
77 N. C., 83. 

Again, i t  appears that at the time of the first sale, or attempted 
sale, 'the property had not been advertised "according to law or as re- 
quired by the terms of the deed of trust under which he had sold"; 
and on such facts it is very generally held, uniformly, so far as we have 
examined, that a sale would have been invalid. I n  an instrument of this 
kind the law is that a statutory requirement or contract stipulation in 
regard to notice is of the substance and unless complied with a sale is in- 
effective as a foreclosure, and even when consummated by deed the con- 
veyance only operates to pass the legal title, subject to certain equitable 
rights in the purchaser, as of subrogation, etc., in case he has paid the 
purchase money in good faith. A t k i m  v. Crumpler, 118 N. C., 532; 
Lunsford v. Speaks, 112 N. C., 608; Lamer v. McIntosh, 117 Mo., 508; 
Jones Mortgages, see. 1822. And where the defecf is discovered, as in 
this case, before any money is paid or conveyance executed, i t  is the 
right, and ordinarily would be the duty of the trustee, unless the defect 
is waived or cured by the parties whose interests are affected, to re- 
advertise the property and proceed to foreclose in .accordance with law 
and the stipulations of the instrument under which he was acting. 
Botinegu v. Ins. CO., 31 Minn., 125 Jones on Mortgages, see. 1851; 21 
Cyc., p. 1511. This is all that was done in the present case, and we 
are of opinion that on the facts presented the defendants, in making 
the second sale, were in the proper performance of their duty and act- 
ing strictly within their rights, and that the judgment of the court be- 
low in their favor should be 

Affirmed. 

Cited: Eubanks v. Becton, 158 8. C., 234; Hinton v. Hall, 166 N. 
C., 480; Terebee v. Sawyer, 167 N. C., 201; Banking Co. v. Leach, 169 
N. C., 716. 
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* (60) 

G. T. RICHARD801V v. SOUTHERX E X P R E S S  CONPANY. 

(Filed 29 September, 1909.) 

Appeal and Error-Fragmentary Appeal-Appeal Dismissed. 
An appeal from a judgment on an agreement that if  negligence on 

certain issues be found for plaintiff a referee shall be appointed to assess 
the damages, is premature and will be dismissed, when the issues are thus 
found but the amount of damages has not been ascertained or adjudged; 
and this rule is adhered to in this case, though both parties request a 
decision. 

APPEAL from Cooke, J., at May Term, 1909, of CRAVEN. 
The plaintiff sued the defendant in the Superior Court to recover 

$120 damages to forty-three crates of strawberries, and alleged : 
4. That the defendant company negligently failed to have a messen- 

ger or other agent at said point (Clark's Station, on the Atlantic and 
North Carolina Railroad, where a branch road runs to Richlands) to 
receive said berries, and negligently and wrongfully, in breach of said 
contract, aforesaid, failed to receive said berries for shipment, and n 
part of said berries were badly damaged and became a total loss, etc. 

The defendant denied its liability to the plaintiff, and alleged that the 
Superior Court had no original jurisdiction. Without objection, and as 
determinative of the matters involved, the following issues were sub- 
mitted, with the following stipulation, signed by counsel for plaintiff 
and defendant : 

I t  is hereby stipulated and agreed that the following issues may be 
first tried and determined, to wit: 

1. Did plaintiff and defendant contract as alleged? Answer. 
2. Did plaintiff perform the contract on his part? Answer. 
a. Did defendant wrongfully and negligently break said contract, as 

alleged ? Answer. 
If  these three issues shall be answered in favor of the plaintiff, then 

the question of damages may be referred to some person agreed upon by 
the parties or their counsel, if they can agree ; if not, then to some person 
to be appointed by the court. 

The following judgment was signed upon the verdict: 
"This cause coming on to be heard before his Honor, C. M. Cooke, 

Judge, and a jury, and i t  appearing to the court that the parties hereby 
stipulated and agreed that the jury might answer the following issues 
to wit : 
1. Did plaintiff and defendant contract as alleged? 
2. Did plaintiff perform the contract as alleged? 
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3. Did defendant wrongfully and negligently break said contract, as 
alleged ? 4 

"And if the jury should answer these issues in favor of the 
(61) plaintiff, the question of damages should be referred to some per- 

son agreed upon by the parties, if they could agree; if not, then to 
some person to be appointed by the court. 

"And the jury having answered the 'first issue Yes, the second issue 
Yes, and the third issue Yes, and the parties having agreed upon . . . 
referee to ascertain the damage: 

"It is now considered and adjudged that plaintiff is entitled to recover 
damages from defendant, and that Thomas D. Warren is appointed 
referee to hear the evidence as to damage and report his findings of fact 
and conclusions of law thereon to the court. 

"It is further adjudged that plaintiff recover his costs. And this 
cause is retained." 

The defendant excepted and appealed. 

D. L. Ward and E. M. Green for plaintiff. 
W. D. McIver for defendant. 

MANNING, J., after stating the case: Under the decision of this 
Court in Moore v. Lumber Co., 150 N. C., 261, this appeal must be dis- 
missed, for an appeal will not lie from an interlocutory or a partial 
judgment of this character. The damages should have been assessed 
either by the jury or by the referee appointed by the court. I f  by the 
referee, he should have reported to the court, .when a final judgment 
should have been rendered, and from which the defendant, having 
entered and reserved his exceptions taken during the trial, could have 
prosecuted its appeal. This Court has uniformly enforced this rule of 
practice. Rogerson v. Lumber Co., 136 N. C., 266. While the counsel 
of both parties expressed their desire that this Court should pass upon 
the other questions presented by this appeal, we prefer to adhere to 
the rule enunciated in Hinton v. Ins. Co., 116 N. C., 22, and Milling Go. 
v. Finlay, 110 N. C., 411, to pass only upon thk questions decisive of 
the appeal. I n  this case especially do we perceive no urgent reason for 
departing from this rule, as none of the evidence and no part of the . 
judge's charge is sent up, and we cannot see how fully the facts upon 
which the other question presented to us depends were developed. Upon 
the authority cited, the appeal is dismissed as premature. 

Appeal dismissed. 
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Cox v. LIGHTING CO. 

( 6 2 )  
J. M, COX V. NEW BERN LIGHTING AND FUEL COMPANY. 

(Piled 29 September, 1909.) 

1. Mortgagor and Mortgagee-Realty, Chattels Annexed-Liens-Priorities. 
The mortgagee of the realty has no superior lien on chattels subse- 

quently annexed thereto, subject, a t  the time, to a mortgage lien for the 
purchase price of the chattels, as the senior mortgagee could acquire no 
title superior to that of the mortgagor, whether claimed by him under the 
terms of the mortgage or by reason of its annexation to the realty. 

2. Same-Notice. 
The question of notice to a mortgagee of the realty of the subsequent 

annexation thereto of chattels under an existing mortgage or conditional 
sale, is not determinative of his superior right, or important in fixing the 
rights of the respective mortgagees. 

3. Mortgagor and Mortgagee-Realty, Chattels Annexed-Liens-Priorities 
-Intent-Evidence. 

By adding to or substituting new or additional machinery in a manu- 
facturing plant, mortgaged a t  the time to secure the purchase price, and 
annexing i t  to the realty, the intent of the purchaser is evidenced thereby 
that such machinery is to retain its character as personalty, regardless of 
the manner in which i t  may have been annexed to the freehold. 

4. Same. 
A mortgagor of the realty cannot annex thereto personal property, so 

as to become a part thereof, and thereafter change its character as such, 
by his convention with a stranger, so as to conclude the rights of a prior 
mortgagee. 

5. Mortgagor and Mortgagee-Realty, Chattels Annexed-Liens-Priorities- 
Equity-Relief. 

When it appears that the rights of a mortgagee of the realty will be 
impaired by the preservation of the rights of the mortgagee of personal 
property subsequently affixed and made a part of the freehold, the chattel 
mortgage being for the balance of the purchase price, the impairment 
being by reason of substitution of additional machinery in a manu- 
facturing plant, the old machinery having been dissipated or being in such 
condition that its restoration would cause the expenditure of a material 
sum of money, the rights of the respective mortgagees should be adjusted 
upon sound and just equitable principles. 

6. Same-Evidence Required. 
In  the adjustment of the rights and equities between a mortgagee of a 

manufacturing plant and a subsequent mortgagee of chattels having his 
lien a t  the time of annexation, the machinery annexed to the freehold 
replacing that embraced in the prior mortgage, the finding of the referee 
as to the value of the plant and of the substituted machinery are not 
sufficient upon which to render judgment, as i t  was necessary to find the 
value of the plant a t  the time of the annexation and whether or not it 
was increased or diminished by the changes made. 
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7. Mortgagor and Mortgagee-Subsequent Mortgage-Delay in Registration 
-Rights Unaffected. 

The delay in registering a mortgage of machinery annexed to the free- 
hold, upon which there was a senior mortgage, does not affect the priority 
of the liens as between the mortgagees, when it does not appear that the 
rights of the senior mortgagees were in any way prejudiced. 

(63) APPEAL from 0. H. Allen, J., at November Term, 1908, of 
CRAVEN. 

The plaintiff, being a stockholder of the New Bern Lighting and 
Fuel Company, hereinafter called the gas company, a corporation, in- 
stituted this action in behalf of himself and all creditors of the cor- 
poration, alleging the insolvency of the defendant corporation. Upon 
the demand of the plaintiff, a receiver was appointed to wind up its 
affairs. The court directed the receiver to advertise for claims against 
the defendant, and authorized and directed said receiver to dete&ne . 
the priority of all claims which were contended to be encumbrances on 
the property of defendant. Whereupon S. W. Smallwood filed claim 
for $60,000, evidenced by coupon bonds of the defendant and secured 
by a deed of trust or mortgage, duly authorized and duly executed 
on 30 June, 1906, and recorded 9 July, 1906, in the office of the Register 
of Deeds of Craven County, conveying two lots, therein described, all 
gas works, ~ i p e s ,  etc., all property of every kind, and "also the rights, 
easements and additions to said plant, and equipment and rights that 
shall be made prior to the time the said bonds are paid off or dis- 
charged." The bonds were thirty-year bonds, bearing five per cent. 
interest per annum, qayable 1 July and 1 January of each year. The 
defendant defaulted in the payment of taxes, in the interest on the 
bonds due 1 July, 1908, and in other covenants specified in its deed. 

On 23 March, 1907, after the registration of the mortgage to secure 
its bonds. the defendant entered into a written agreement with the Em- 

u 

pire Gas, Improvement and Construction Company, which we will 
designate as the Empire Company, by which the Empire Company 
agreed to furnish certain specifically described apparatus used for the 
manufacture of gas, and to erect the same in defendant's plant, for the 
sum of $3,500, $1,750 of which to be paid when materials were delivered 
and the remainder to be paid within six months after completion of the 
work; the note evidencing the deferred payment was executed 1 Sep- 
tember, 1907, at six months. I t  was stipulated in said contract as fol- 
lows: "It is further understood and agreed by the parties hereto, any- 

thing to the contrary notwithstanding, that the apparatus men- 
(64) tioned in the annexed specifications is to remain the property 

of the party of the first part until all the amounts specified here- 
in to be paid by the party of the second part are paid to the party of 
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the first part. I f  such payment or payments are not made, as herein 
provided, by the party of the second part, the party of the first part 
shall have the right to enter the premises and plant of the party of the 
second part and remove the apparatus," etc. This conditional sale 
agreement was registered on 9 January, 1908, in the office of the register 
of deeds of Craven County. The apparatus so purchased was installed 
between 23 March and September and was used thereafter by the gas 
company as a part of its plant. The receiver, under the order of the 
court, allowed the claim of Smallwood, holder of the bonds and interest 
thereon, and held that i t  was a first lien, subject only to unpaid taxes, 
upon all the property of the defendant, including the apparatus fur- 
nished by the Empire Company and included in its conditional sale 
agreement, finding in reference thereto the following facts: 

Special lien claimed against the defendant corporation. Empire Gas, 
Improvement and Construction Company, of New York, claims title 
to the machinery sold by it to the defendant corporation until all pay- 
ments due upon said machinery under a contract of sale shall have been 
fully paid. Your receiver has carefully examined this claim, and finds 
that the contract of sale was executed 23 March, 1907, aud that the ma- 
chinery was immediately shipped, delivered and installed in the de- 
fendant corporation's plant at New Bern, North Carolina, and that the 
last payment on i t  had fallen due and the defendant corporation had 
failed to meet the payments. The said contract of sale under which 
claimant claims title to the machinery was not recorded in the office 01 
the register of deeds of Craven until about 6 or 8 January, 1908, 
The parties to this contract sale acted without notice to the trustees of 
the deed of trust securing the bond, and without the consent of the said 
trustee, and the said deed of trust was recorded in the office of the 
register of deeds of Craven on 30 June, 1906, and had been on 
record for several months before the contract of sale referred to was 
made. The said deed of trust securing the bonds constitute the first 
lien on all the property conveyed to the defendant company, and also 
a first lien on the rights, easements and additions to the said plant, and 
equipments and rights that shall be made prior to the time the said bonds 
are paid off and discharged. The two gasmaking machines existed 
at the New Bern Gas Works at the time of the above conveyance, 
and they existed also at the time of the execution and recording 
of the deed of trust, and at the time the said contract of sale (65) 
was executed by claimant company and the New Bern Lighting 
and Fuel Company. As a result of the purchase of the machinery 
above claimed, one of the two gas machines that were originally in the 
plant was taken out and dismantled, and its parts have been scattered 
about in various places; some of the parts have been sold, and it would 
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now be impossible to again install them, except at  a very large expense, 
while the other apparatus has been greatly damaged. The building 
in which the new machinery furnished under the said contract of sale 
has been installed has been so changed as to render it unfit for the pur- 
pose for which i t  was formerly used, and could not be again used for 
such purpose, except by the expenditure of a large sum of money. For  
these reasons your receiver is of the opinion that it would not be just or 
legal to allow the claim of the Empire Gas, Improvement and Construc- 
tion Company, so as to retain title to the said machinery referred to 
in said contract, so as to defeat the lien of said bonds; and therefore 
disallows the claim as to title, but recommends that i t  be allowed as a 
debt against the insolvent corporation. 

The Empire Company excepted to this finding. His Honor heard the 
matter a t  November Term, 1908, and filed his judgment 11 January, 
1909. I t  was agreed a t  the said term that his Honor could' take all 
the time he desired, and that all motions an& exceptions should be made 
and the judgment should be entered as of November Term. His  Honor, 
in his judgment, finds the facts affecting the da im of the Empire Com- 
pany substantially as the receiver, and further finds the following sums 
due the Empire Company under its contract: $1,750, with interest from 
1 September, 1907, and $154.47, with interest from 1 October, 1907, and 
"that the gas manufacturing machine, the property furnished under said 
contract by the Empire Gas Company to the defendant is worth $3,000 
and the entire plant is worth $26,688." The Empire Company excepted 
to the findings of fact and the judgment of his Honor; assigning as one 
of its grounds therefor "that there is no finding as to the amount of in- 
jury or damage, if any, caused the property of the defendant by the 
installation of the property furnished by the Empire Gas Company 
under the terms of its contract." The judgment adjudged the priority 
of the lien of Smallwood as holder of the bonds to the amount of $60,000 
over the claim of the Empire Company, and further adjudged costs 
against the Empire Company incurred in  trying the exception filed by it. 
The Empire Company appealed to this Court. 

(66) Simmom, Ward & A1le.i~ for SmalZwood. 
W .  W.  Clark for defendant. 

MANNING, J., after stating the facts : I n  our opinion, the judgment 
of his Honor cannot be sustained upon facts found by him. After a 
careful consideration of the authorities cited by the learned counsel 
appearing before us, and the consideration of other authorities our own 
researches have found, we think a very clear statement of the principle 
controlling one feature of this case is found in Jones on Chattel Mort- 
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gages (5 Ed.), sec. 133a, as follows: "One holding a mortgage of the 
realty has no equitable claim to chattels subsequently annexed to it. 
He  has parted with nothing on the faith of such chattels. Therefore - 
the title of a conditional vendor of such chattels, or of a mortgage of 
them, before or at the time they were attached to the realty, is just as 
good against the mortgagee of the realty as i t  is against the mortgagor." 
19 Cyc., 105; Campbell v. Roddy, 44 N.  J .  Eq., 244; Waller v. Bowling, 

1 108 N. C., 289; Beluin v. Paper Co., 123 N.  C., 138; Bin.kley v. Fo~kner ,  
117 Ind., 176; Bank v. Elmore, 52 Iowa, 541; Lumber Co. v. Rank, 57 
N e b . ,  323; Anderson v. Creamery Co., 8 Idaho, 200; Potter v. Cromwell, 

1 40 N. Y., 287; Eaves a. Estes, 10 Kan., 314; Teaff v. Hewitt, 1 Ohio 
State. 511. 

The martgagee (Smallwood), however, resists the contention of the 
Empire Company, the vendor, by conditional sale contract, upon the 
grounds (1) that the chattels, as annexed, are by the express terns of 
his mortgage embraced in it, under the words, '(additions to said plant"; 
(2) that he had no notice of the claim of the Empire Company or that 
its chattels were being annexed to the plant; (3) that the Empire Com- 
pany knew .that the purpose of the gas company was to annex said 
chattels as permanent additions t~ said plant, and that the annexation 
could be done only by dismantling a part of the plant in its then con- 
dition; (4) that the Empire Company had notice of the Smallwood 
mortgage by reason of its registration; (5) that the Empire Company 
was guilty of laches in the registration of its conditional sale contract. 

Conceding the correctness of his position on his first point of con- 
tention, it is not, under the authorities, conclusive of his superior right 
to claim the annexed chattels. Although embraced within the terms of - 
the mortgage to secure Smallwood, the chattels were also probably so 
annexed as to become part of the freehold, though there is no definite 
finding by his Honor as to the manner of the annexation. I f  the ap- 
paratus sold by the Empire Company were neither additions to the plant 
nor annexed thereto as fixtures, Smallwood could not, in any 
view, have a lien upon them. I t  is only because of the express (67) 
terms used in the mortgage, or because the chattels have been 
attached as fixtures, that Smallwood <an assert any claim to them. In  
Jones on Mortgages (4 Ed.), sec. 158, this author says: "The mortgage 
(speaking of an existent mortgage) attaches to the property in the con- 
dition in which i t  comes into the mortgagor's hands. If it be at that 
time already subject to mortgages or other liens, the general mortgage 
does not displace them, though they may be junior to it in point of time. 
Unite2 States v. R. R., 12 Wall., 362. I n  Tift v. Horton, 53 N. Y., 377, 
the Court said: "Another consideration makes it clear, I think, that in 
this case the absence of a concurrent intention on the part of the prior 
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mortgagees is of no weight. . . . Hence I conclude that the agree- 
ment of the owner of the land with the plaintiff, as i t  did fully express 
their distinct purpose that the annexation of boiler and engines should 
not make them a part of the real estate, was sufficient to that effect 
without any concurring intention of the defendants as prior mort- 
gagees." 

I n  Lumber Co. z. Lumber Co., 150 N. C., 282, Pou was the holder 
of the first mortgage, containing an after-acquired property clause, 
executed by the Gay Lumber Company. His mortgage was recorded. 
Subsequently thereto the lumber company acquired lands 2nd thereafter 
executed a mortgage to the Hickson Lumber Company, which company 
denied the priority of P o d s  mortgage on these after-acquired lands. On 
this point Mr. Justice Brown, in his able opinion, said: "It is un- 
doubtedly true that if the appellant had a lien on these lands at the 
date they were acquired by the Gay Lumber Company, which it could 
enforce against that corporation, i t  could enforce it against Pou, for 
the after-acquired property clause only.altaches to such interest as the 
mortgagor acquires, and i t  would be immaterial whether Pou had notice 
of such lien or not." I n  no one of the many cases examined by us has 
notice to the prior mortgagee of the realty of the annexation of chattels 
covered by a chattel mortgage or conditional sale been considered as 
determinative of his superior right or as important in  fixing the rights 
of the respective mortgagees. Upon the third point of the contention 
of Smallwood, to wit, the knowledge of the Empire Company that its 
apparatus was to be annexed to the gas company's plant or to become 
additions thereto or as a substitution for other apparatus then in use. 
I n  Binkley v. Forkner, 117 Ind., 176, the Court, i n  a well-considered 
opinion, upon this point said : "Accordingly, the proposition is well sus- 
tained that one who purchases machinery with a view that i t  shall be an- 

nexed to or placed in a building, of which he is the owner, and 
(68) who executes a chattel mortgage on the property so purchased, 

thereby evinces his intention that the property shall retain its 
character as personalty, regardless of the manner in which it may be 
annexed to the freehold. Eases v. Estes, 10 Kan., 314; Ford v. Cobb, 
20 N.  Y., 344; Sisson v. Hubba&, 75 N.  Y., 542; Tift v. Horton, 53 
N.  Y., 377; Campbell v. Roddy, 44 N. J. Eq., 244." But i t  will not be 
understood that parties may, by their convention and at  their will, con- 
vert chattels real into chattels ~ e r s o n i l .  I f  at  the time of the anree- 

u 

ment the chattels personal have been annexed to and become affixed to 
the realty, their character as a part of the real estate cannot be subse- 
q u ~ n t l y  changed by a convention of the owner of the real estate ki th  a 
stranger, so as to conclude the rights of prior mortgagees or creditors or 
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subsequent purchasers for value. The fourth point of contention has 
been considered in  what has already been said. 

The contention of Smallwood that his security will be diminished 
by permitting the Empire Company to remove its chattels so as to en- 
force its lien remains to be considered. The proper adjustment of 
the rights of the respective mortgagees can be secured by the application 
of sound and just equitable principles. "Whether the chattel mortgage 
shall be postponed, notwithstanding the agreement between the owner 
of the land and the mortgagee, must depend upon the inquiry whether 
or not the preservation of the rights of the holder of the chattel mort- 

u 

gage will impair or diminish the security of the real estate mortgage 
as i t  was when he took it. I f  i t  will not, then i t  would be inequitable 
that the latter should defeat or destroy the security of the former. I f  
i t  will. then i t  was the folly or misfortune of the holder of the chattel 
mortgage that he permittei the property to be annexed to a freehold 
from which i t  cannot be removed without diminishing or impairing an 
existing mortgage thereon." Binkley v. Forkner, supra; Campbell v. 
Roddy,  supra. 

The facts found by his Honor are not sufficient to enable us to adjust 
the interests of Smallwood and the Empire Company in  accordance with 
the equitable principles announced. While his Honor finds the value 
of the plant, a t  the date of the receiver's report, to be $26,688, including 
the value of the apparatus and chattels sold by the Empire Company, 
which he appraises a t  $3,000, there is no ascertainment of the value of 
the plant at  the time the annexation of the chattels of the Empire Com- 
pany took place and the apparatus then used removed. Although his 
Honor finds that some of the apparatus of the gas company was dis- 
mantled, scattered and its value perhaps totally destroyed by the in- 
stallation of the apparatus acquired from the Empire Company, 
yet it would not necessarily follow that the value of the gas (69) 
company's plant as an entirety was diminished or the security 
of Smallwood lessened. I t  may be that this substituted apparatus was 
more economically operated and more efficient in production. 

Lastly, Smallwood complains that the Empire Company delayed the 
registration of its conditional sale contract until 9 January, 1908. Up 
to that time, and even for some time afterwards, Smallwood seems to 
have had no cause for complaint. There was, up to them, no default 
by the mortgagor, the gas company, of which he complains. H e  parted 
with nothing of value to the gas company upon the faith of this security 
during this delay, and we do not see how he was prejudiced by it. He 
lost none of his rights by it, nor was he delayed in  the enforcement of 
any of his rights under his mortgage deed, and no other parties are 
complaining of the delay. 
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I n  United Stotes v. R. R., 12 Wall., 362, the Court said: "A mort- 
gage intended to cover after-acquired property can only attach itself 
to such property in  the condition in which i t  comes into the mortgagor's 
hands. I f  that property is already subject to mortgages or other liens, 
the general mortgage does not displace them, though they may be junior 
to i t  in point of time. I t  only attaches to such interest as the mort- 
gagor acquires ; and if he purchase property and give a mortgage for the 
purchase money, the deed which he receives and the mortgage which he 
gives are regarded as one transaction, and no general lien impending 
over him, whether i n  the shape of a general mortgage, or judgment, or 
recognizance, can displace such mortgage for purchase money. And in  
such cases a failure to register the mortgage for purchase money makes 
no difference. I t  does not come within the reason of the registry laws. 
These laws are intended for the protection of subsequent, not prior, pur- 
chasers and creditors." This, i t  seems to us, accords with our own 
decisions and rests upon the soundest principles of right and equity. 

We therefore conclude there was error i n  his Honor's judgment, and , 
the same is reversed and this cause is remanded for further proceedings 
in  accordance with this opinion. 

Reversed and remanded. 

Cited: Lancmter v. Ins. Co., 153 N. C., 291; Bank v. Cox, 171 N 
C., 80; Dry Kiln Co. v. Ellington, 172 N. C., 484. 

(70) 
CALDTVELL LAND AND LUMBER COMPANY V. JOHN M. SMITH. 

(Filed 29 September, 1909.) 

1. e ax at ion-'~otice-~earing-Procedure. 
The plaintiff having been afforded an opportunity to be heard before the 

assessment of its property for taxation should become fixed, as directed 
in a former appeal (s. c., 146 N. C., 199), the question of proper notice is 
not material on this appeal. 

2. Taxation-Domestic Industrial Corporations-Corporation Commission- 
Notes-Solvent Credits. 

When a domestic industrial corporation has paid its taxes on its capital 
stock for the year 1902-03, assessed in accordance with the report of the 
treasurer and auditor of the State transmitted to the board of commis- 
sioners of the county, pursuant to law as it then existed, the said com- 
missioners cannot lawfully assess for taxation a note held by the corpora- 
tion, upon the ground that it was a solvent credit, as such was included 
and considered by the treasurer and auditor in the values determining the 
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full value of the capital stock; and subject to a stated right of exception 
and appeal to the courts, their estimate forms the only basis of assessment 
for taxation, and any other or further imposition of taxes on this portion 
of their assets is forbidden. The Revisal substantially confers the former 
powers and duties of the State Auditor and Treasurer on the Corporation 
Commission. (The Revisal upon this subject and Revenue Act of 1909 
discussed and interpreted by HOKE, J.) 

3. Taxation-Legislative Powers-Acts Directory-Positive Requirements. 
Subject to well recognized constitutional restrictions, the Legislature 

has plenary power, in matters of public taxation, to designate the prop 
erty, fix the rate and establish the methods of collection ; and while many 
of the regulations affecting these methods are regarded as directory, this 
does not permit or sanction a procedure in direct contravention of a 
positive and essential legislative requirement respecting them. 

' 

4. Taxation-Legislative Powers-Domestic Industrial Corporations-Sol- 
vent Credits-Corporation Commission-Class Legislation-Constitu- 
tional Law. 

Tke provisions of the Revisal and Revenue Act of 1909, for the assess- 
ment of the capital stock of domestic industrial corporations by the Cor- 
poration Commission, formerly incumbent on the State Auditor and Treas- 
urer, are not in violation of the Constitution, as the Commission is directed 
to include in its estimate of the value placed upon the capital stock, every 
asset, solvent credit or investment, embracing the surplus, undivided 
profits, etc., and such method is not therefore prohibited as class legis- 
lation. 

APPEAL from Murphy, J., a t  November Term, 1908, of CALDWELL. 
Action to restrain the collection of a tax alleged to be illegal, 
a jury trial having been formally waived by the parties. (71) 

On the hearing i t  appeared that plaintiff was a domestic in- 
dustrial corporation, having its principal place of business in Lenoir, 
Caldwell County, N. C., and the defendants were the sheriff and board 
.of commissioners of said county; that, under the Machinery Act of 
1907, the commissioners of Caldwell County, acting under the impres- 
sion that plaintiff, during the years 1902 and 1903, held a solvent credit, 
subject to taxation a t  and in  said county, same being a note of $417,750, 
and that same had not been listed nor any tax paid thereon, entered the 
note, to the amount indicated, on the tax list, and assessed the plaintiff for 
taxation thereon for the said years, in  the sum of $7,655.16; and the de- 
fendant, John M. Smith, sheriff and tax collector of said county, in  en-. 
forcement of this claim, had levied on plaintiff's property and was pro- 
ceeding to sell the same when stayed by order of court issued in this 
cause. This alleged solvent credit was a note, to the amount stated, 
given to plaintiff by George 0. Shakespeare, as part of the purchase 
money for certain lands in Caldwell County, which had been conveyed 
t o  said Shakespeare by plaintiff company, and was secured by a mort- 
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gage to the company on the lands so conveyed; that the plaintiff com- 
pany had paid tax on its capital stock for the year 1902, assessed in ac- 
cordance with the report of the Treasurer and Auditor of the State, 
transmitted to the board of commissioners by said officers, pursuant to 
the law as it had then existed, but had paid no such tax in the 
county for the year 1903, and in neither year had this note and mortgage 
been listed as a separate item of taxation, nor any tax paid thereon as 
si~ch. - - 

There was evidence on part of plaintiff tending to show that the note 
of $417,750 was not a solvent credit to anything like the amount of its 
face value, and that the company was indebted in  a considerable sum, 
which is claimed should be deducted in case the note could be lawfully 
listed against i t ;  and, further, that the tax on the land embraced in the 
mortgage had been paid for both years. 

The court, being of opinion that the commissioners of the county had 
no power to list the note for taxation, and that the tax assessed against 
plaintiff by reason of same was illegal, gave judgment perpetually re- 
straining the county officials from collecting the tax, and defendant ex- 
cepted and appealed. 

Jones & Whisnant and W. C, Newland for plaintiff. 
Mark Squires, M. N. Harshaw and Lawrence Wakefield for defendant. 

( 7 2 )  HOKE, J., after stating the case: On a former appeal in this 
cause (Lumber Co. v. Xmith, 146 N. C., 199) i t  was held that, on 

an assessment of the kind indicated here, the party affected was entitled 
to notice, and, i n  the absence of such notice, should be afforded oppor- 
tunity to be heard before the assessment should become a fixed and 
final charge upon his property. This opportunity having been allowed 
on the trial below, the question of proper notice is no longer material. 
Kinston v. Woofen, 150 N. C., 295, citing Davidson v. New Orleans, 
96 U. S., 104. And on the merits of the controversy we fully concur in 
the decision of the judge below, to the effect that a domestic industrial 
corporation is not now required to list its mortgages, bonds or other 
securities as separate items of taxation, but values arising from these 
sources are all to be included and considered in  the assessment of its 
capital stock, referred by the statute, as it then stood, to the State 
' ~ u d i t o r  and Treasurer, changed to the Corporation Commission b i  the 
Revenue Acts of 1909, and that the assessment imposed upon the plain- 
tiff in  this instance, by reason of the note of $517,750, was without war- 
rant of law, and its collection was therefore properly enjoined. 

Subject to certain well-recognized constitutional restrictions, the 
Legislature undoubtedly has plenary power in this matter of public 
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taxation, both in designating the property, fixing the rate and establish- 
ing the methods of collection. Comrs. v. Tobacco Co., 116 N.  C., 441. 
Snd, while regulations affecting these methods are many of them re- 
garded as directory, such a position does not permit or sanction a proced- 
ure in direct contravention of a positive and essential legislative require- 
ment. And we are of opinion that a perusal of the statutes in  the Re- 
visal of 1905 concerning the revenue, this being in  all respects substan- 
tially similar to the law as i t  prevailed at  the time, notably sections 5108, 
5270, 5274, leads clearly to the conclusion that all the intangible prop- 
erty and assets of these industrial corporations should be included and 
considered in estimating for taxation the value of their "capital stock"; 
that this duty has been referred by the law exclusively to the Corpora- 
tion Commission (a t  that time to the State Auditor and Treasurer), 
subject to a stated right of exception and appeal to the courts, and their 
estimate forms the only basis of assessment of taxation, and any other 
or further imposition of taxes on this portion of their assets is for- 
bidden. 

As heretofore stated, the powers and duties relevant to the inquiry, 
which were conferred and imposed by the Revisal on the State Auditor 
and Treasurer, have, by a subsequent statute (Revenue Acts of 1909), 
been transferred to the Corporation Commission, and this body will be 
hereafter named in  reference to them. Under section 5270, 
'(Every domestic industrial corporation of the State is required (73) 
annually to make a report to the Corporation Commission, giving 
the data from which a correct estimate of the capital stock may be made; 
and the president, treasurer or other accredited officer of the corporation 
must himself, under oath, make an estimate and appraisement of the 
'capital stock of the company' a t  its actual value in cash on the first day 
of June, 1909, after deducting therefrom the assessed value of all the 
real a n d  personal estate upon which the corporation pays tax," and 
forward same to the commission. On the coming in  of this report, if the 
commission, or either of them, is not satisfied with the appraisement and 
valuation, they are authorized and directed, on the facts contained in 
the report, "or upon any information in their possession," to make their 
own appraisement, subject to the right of the corporation to except and 
appeal to the court as stated. I f  any corporation fails or refuses to 
make the report indicated, provision is further made in this section for 
the commission, of their own motion, to make the appraisement re- 
quired. 

Under the powers conferred by this statute, and others in the Revisal, 
of cognate nature, notably sections 1119 et  seq., constituting the Corpo- 
ration Commission "State Tax Commissioners," that body has prepared 
and supplied a form adequate and comprehensive and specifying with 
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great minuteness every kind and description of property which belongs 
to the corporation or which constitutes an asset which reasonably tends 
to enhance its value. Among many other things, this report is to in- 
clude a statement as to the par value of the stock, the amount paid in 
on each share, the market value of same, the price obtained on any sales 
of stock which may have been made within the past year, any dividends 
paid during that period, and the amount of same; also the surplus and 
undivided profits, together with the assessed value of real and personal 
property of the corporation listed with local assessors. And the com- 
mission, after giving full and fair consideration to all the evidence con- 
tained in the report or otherwise possessed by them, and tending to aid 
them to a just conclusion, shall determine the proper valuation of the 
corporate property and assets, termed for the purpose of these statutes 
the "capital stock," and then, as required by the law, deducting the 
tangible real and personal property of the company which, as noted, 
is to be listed in  the proper county, the remainder constitutes the ap- 
praisement upon which further taxation is to be assessed, either for 
State or local purpose. Having ascertained and decided on the ap- 
praisement which includes all the corporate assets, except the tangible 

real and personal property, and assessed the tax thereon due the 
(74) State, the commission must notify the corporation of the amount 

due for State purposes, and, under section 5108, this amount must 
be remitted direct to the State Treasurer; and, under section 5274, the 
commission is further required to certify the amount of the appraise- 
ment to the register of deeds of t.he county in  which the corporation has 
its principal office or place of business, "and the corporation, joint stock 
association, etc., shall pay the county, township, town or city taxes upon 
the valuation so certified." A similar provision will be found in the 
Machinery Act of 1909, sec. 37. This amount having been ascertained 
and determined, under the methods indicated, section 5108 .provides 
that no individual stockholder in  a corporation, joint stock association, 
etc., thus paying tax on his capital stock shall be required to pay any 
tax on said stock or list the same; and both sections 5108 and 5270 
contain the provision that "all corporations, joint stock associations, etc., 
thus paying tax on capital stock shall not be required to make any report 
or pay any further tax on mortgages, bonds or other securities or credits 
held by them in their own right." And as tending to further confirm 
the interpretation placed upon the statute, section 5108 provides, further, 
"but such corporation, etc., holding such mortgages, credits, etc., as 
executors, trustees or guardian shall return and pay tax on these securi- 
ties as in the case of individuals," giving clear indication that when not 
held as trustees, etc., these intangible assets shall only be taxed as a com- 
ponent part of the capital stock, and not otherwise. Substantially the 
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same method of taxation is applied to most of the public service corpo- 
rations doing business in this State, as telegraph companies, under see- 
tion 5276, subsection 5 ; telephone companies, section 5277, subsection 5 ; 
express companies, section 5278; sleeping car companies, section 5379, 
subsection 5 ; street railway companies, sections 5281-5284. 

1 I n  assessing railroad property, local officers only list and assess such 
property as is off the right of way. All other property, real and per- 

' 

sonal, is assessed by the Corporation Commission. Sections 5290, 5291, 
5292, 5293; R. R. v. New Bern, 1.47 N. C., 165. 

There is some slight change in the case of banking corporations, 
Revisal, sec. 5267; Laws 1909, sec. 33. I n  the case of banks, their 
realty is listed in the county, and, on report made as required by this 
section, the value of the shares is appraised and determined by the 
commission, and this, with the sworn list of shareholders, is cerkified 
by the commissioners k~ the county authorities, to the end that the proper 
amount of tax may be assessed against the individual holders of same.. 
This is done in order to conform the taxation of all banks t o  
the method permissible in the case of national banks, and in (75) 
order to make the taxation equal and uniform throughout the 
State on all institutions of that class. There is much to be said in sup- 
port of the scheme of taxation contained in these statutes, tending as it 
does to uniformity and consistency of rulings on the various and im- 
portant questions presented; and under an intelligent and conservative 
administration the law is proving itself to be a satisfactory and work- 
able system. These are matters, however, more properly for legislative 
consideration, and are therefore not dwelt upon, the cnly question for 
us being as to the power of the Legislature to enact the law and its cor- 
rect interpretation. 

I t  is objected that, under the construction adopted, the statute violates 
the provision of the Constitution requiring that all solvent credits shall 
be taxed; but, as we have endeavored to show, every asset, solvent credit, 
investment, etc., is included in the estimate of value placed upon the 
capital stock. As heretofore stated, the entire corporate property and 
assets are included, embracing the surplus, undivided profits, etc. 

The note in controversy here is, or should have been, included in the 
valuation of the capital stock of the company; and one of the ad- 
vantages incident to the method adopted is that in this way double taxa- 
tion is avoided. The facts are therefore against the defendants on this 
nosition. 
I - 

I t  is further urged that the statute, so construed, violates the principle 
of uniformity required by the Constitution in the imposition of public 
taxes, but the authorities do not sustain this position. The power of 
the Legislature in this matter of classification is very broad and com- 
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prehensive, subject 0d-f to the limitation that i t  must appear to have been 
made upon some "reasonable ground-something that bears a just and 
proper relation to the attempted classification, and not a mere arbitrary 
selection." And under numerous and mell-considered and authoritative 
decisions the classification made in  this instance must be upheld and 
approved. Lacy v. Packirilg Co., 134 N .  C., 5 6 7 ;  S. v. Stevemom, 109 
N.  C., 730; 8. 21. Powell, 100 N.  C., 525; Gatlin v. Tarboro, 7 8  N. C., 
119; Sfot3 R. R. Tax Cases, 92 U. S., 575. 

I f  the plaintiff corporation has escaped taxation for the year 1903, 
and the right of collection is not barred by lapse of time, the collection 
of the proper tax may no doubt be enforced, but the claim must be 
established in a proper way, by an appraisement and assessment of the 
capital stock of the company; and there is no authority or sanction for 
listing the note in  controversy as a separate item for taxation. 

We are of opinion, and so hold, that the listing and assess- 
( 7 6 )  ment of the note in  question and the imposition of the tax thereon 

were without warrant of law, and the collection of the same has 
been properly restrained. 

Affirmed. 

Cited: Pullen v. Corporation Commission, 152 N.  C., 555; Dalton z.. 
Brown+, 159 N. C., 180. 

B. E. NOBLE v. JOHN L. ROPER LUMBER COMPANY. 

(Filed 29 September, 1909.) 

1. Master and Servant-Negligence-Instruction of Foreman-Proximate 
Cause. 

The defendant is liable to the plaintiff, its employee, for an injury 
received while removing a shiver from a sawmill in the course of his 
employment, when it appears that it mas necessary for him to remove it, 
and that he was required by his foreman to do so when the saw was 
running, the only safe method being tastop the saw before doing so; and 
such negligent act of the foreman was the proximate cause of the injury. 

2. Negligence-Safe Appliances-Evidence. 
There is no evidence of the failure of the employer to furnish the em- 

ployee with proper appliance to remove shivers at  a sawmill, when it 
does not appear that there is any special appliance in general use for the 
purpose. 

3. Issues-Burden of Proof-Harmless Error. 
When the burden is upon plaintiff on two issues of negligence, and the 

verdict on one of them is suacient to sustain the jud,gnent, it is harmless 
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error for the judge to have submitted the other on which there was no 
evidence, and in the disjunctive erroneously instruct the jury thereon. 

4. Negligence-Instructions of  Foreman-Rule of the  Prudent Man. 
Under the evidence in this case the remo~al of a shiver by the plaintiff 

from the planing machine, while it was running, was not obviously so 
dangerous as to make it plaints's duty to refuse to obey the instructions 
of the foreman to do so. 

APPEAL from Cooke, J., a t  April Term, 1909, of CRAVEN. 
Action to recover damages for personal injury received by plaintiff 

while working in defendant's mill. 
The usual issues of negligence, contributory negligence and damage 

mere submitted. From a verdict and judgment for plaintiff the de- 
fendant appealed. 

D. L. Ward and W. D. McIver for plaintif. 
Moore & Dunn for defendant. 

BROWN, J. The uncontradicted evidence in this case tends to (77) 
prove these facts. Plaintiff was injured in November, 1906, 
while feeding the planing mill. H e  was working under one Chapman, 
who was the foreman of the machine. A shiver of wood became fast- 
ened under the guide. I t  was necessary to remove this. The grader, 
who was present, called plaintiff's attention to the fact that there was a 
streak on the board, caused by the shiver. Plaintiff shut the feed off 
and went to remove the shiver. The company did not furnish an2 ap- 
pliance of any kind for removing such shivers of wood. I t  was custo- 
mary to pick up a stick from the floor to remove them. The foreman 
had often done this in  the presence of the plaintiff. Chapman, the forr- 
man, had often told the plaintiff not to remove his belt and stop the 
machine when a shiver of wood got under the guide. At other times, 
when plaintiff would offer to stop the machine to remove the shivers and 
Chapman was not near enough to speak to him, on account of the noise 
made by the various machines, he rvould wave his hand to the plaintiff 
not to stop. 

There are two allegations of negligence set out in  the complaint, viz: 
1. Refusing to permit plaintiff to shift the belt and stop his machine 

long enough to remove the shiver, and directing him to remove i t  while 
running. 

2. A failure to furnish a proper appliance with which to remove 
shivers. 

There were the usual motions to nonsuit, which were overruled. 
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We find many exceptions in  the record which, in the view we take 
of the case, i t  is unnecessary to discuss. 

The principal exception is to the following charge: "The court in- 
structs the jury that, in order to find the first issue in the affirmatire, 
they must be satisfied by the greater weight of the testimony (1)  that 
the foreman under whom he was placed to work directed him to remove 
the shiver without stopping the machine; ( 2 )  that the defendant failed 
to exercise reasonable care in furnishing to the plaintiff a reasonably safe 
appliance for removing the shiver while the machine was running." 

We agree with the learned counsel for the defendant that there is 
nothing to support the second alleged ground of negligence, for the rea- 
son that there is no evidence that there is any kind of appliance in  gen- 
eral use adapted for the safe removal of shivers when they obstruct 
the guide. The only appliance, so fa r  as the evidence discloses, for the 
purpose, is an ordinary stick, which was used by the foreman as well as 
by plaintiff. 

And if the charge quoted had been in the disjunctive, we should 
(78) be compelled to direct another trial, because we would be unable 

to determine upon which ground of negligence the jury acted. 
But his Honor put the burden on the plaintiff to prove both grounds 
of negligence in order to entitle him to a verdict, and therefore if there 
is evidence to support either i t  is sufficient to sustain the verdict. 

I t  is elementary learning that i t  is the duty of the master to furnish 
his servant a reasonably safe method, as fa r  as practicable, for doing 
his work. The only safe manner of removing the shiver was to discon- 
nect the belt and momentarily stop the particular machine plaintiff was 
operating. When left to himself plaintiff did this, and, of course, 
escaped injury. To save time, the foreman forbade him to stop the ma- 
chine and directed him to remove the shiver while running. The plain- 
tiff did as he was ordered and was injured. 

We think it was a false economy of time to forbid the plaintiff to do 
what ordinary care and prudence prompted him to do, and that the de- 
fendant is responsible for Chapman's negligence. Tanner v.  Lumber 
Co., 140 N. C., 475, and cases cited; Shaw v. Mfg. Co., 146 N. C., 236; 
Avery 1). Lumber Co., 146 N. C., 592. 

Chapman represented the defendant and had the right to give orders 
to plaintiff, and therefore if he failed in his duty the defendant is liable 
for his acts. T a n n m  v. Lumber Co., supra. 

I f  Chapman had ordered plaintiff to do something obviously dangerous 
and which a reasonably prudent man, under similar conditions, would 
not do, then i t  would have been plaintiff's plain duty to refuse. But i t  
was not so obviously dangerous to undertake to remove the shiver with a 
stick. The plaintiff had seen the foreman do it, and was following his 
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instructions when the foreman refused to allow him to shift the belt off 
the pulley and stop the machine. 

The refusal was the direct cause of plaintiff's injury. 
We have examined the exceptions discussed in  the defendant's brief, 

and find no reversible error. The judgment is 
Affirmed. 

Cited:  H o l t o a  v. Lumber  Co., 152 N. C., 69; Wal ters  v. Sash Co., 
154 N. C., 325; H a m i l t o n  v. Lumber  Co., 156 N.  C., 523; Bri ley  v. R. R., 
160 N.'c., 92; Pig ford  v. R. R., ibid., 100; O d u m  v. Lumber  Co., 173 
N. C., 136. 

JAMES A. SIMMS v. SARI H. VICK. 

(Filed 29 September, 1909.) 

Notes-Overpayment-Mistake of Fact-Recovery. 
When plaintiff has overpaid his note owing to his having forgotten a 

previous payment, it is a mistake of fact, and not of law, against which 
he may be relieved and the mere fact that he had means of knowing does 
not necessarily preclude him from recovering in his action therefor. 

APPEAL from 0. H. Allen,  J., at February Term, 1909; of WIL- (79) 
SON. 

The plaintiff sued the defendaut, before a justice of the peace, upon 
two causes of action, to wit: (1)  for $40 due by notes; (2) for $67.50, 
an overpayment on a note of $175. The justice gave judgment in  favor 
of plaintiff on the note of $40, from which judgment plaintiff appealed. 
At the trial in  the Superior Court defendant tendered judgment for the 
$40 interest and costs, and his Honor submitted the following issue to 
the jury: "Is the defendant, S. H. Vick, indebted to the plaintiff; and, 
if so, in  what amount?" to which the jury responded, "Yes, for $67.50 
and interest." The record then proceeds : "Thereupon, on motion, 
the verdict was set aside upon the grounds that the mistake in  overpay- 
ment claimed by the plaintiff was not such a mistake as the law would 
relieve against. Plaintiff excepts. And i t  was ordered that plaintiff 
do not recover the amount claimed to have been overpaid upon the note 
of $175." Judgment was thereupon entered in  favor of plaintiff for $40 
interest and costs, and further that plaintiff was not entitled to recover 
the overpayment of $67.50, upon the grounds stated above. To this part 
af the judgment plaintiff excepted and appealed to this Court. 
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J.  D. Bardin for plaintiff. 
Connor & Connor for defendant. 

MANNING, J., after stating the case: Upon the trial plaintiff pro- 
duced receipts of the defendant for $67.50 more than the principal and 
interest of his note. The note was dated 3 March, 1906, and was due 
1 November, 1906. The receipts were dated from 6 March, 1906, to 
12 November, 1906. Upon the payment made on the last-named day 
the note was surrendered to plaintiff, endorsed: "Paid in  full." The 
plaintiff testified that he could not read, and on the day of the last pay- 
ment had forgotten the first payment and his receipt therefor. The de- 
fendant testified that he had no personal knowledge of the receipts to 
plaintiff, as they were signed by his clerks and bookkeeper, and that 
plaintiff did not mention to him the overpayment for twelve months 
afterwards. The jury found the issue in  favor of plaintiff. 

The question presented is whether his Honor erred in  holding that, 
upon the verdict the mistake was a mistake of law and could not be re- 
lieved against. We think his Honor committed error. A voluntary 

payment, with a knowledge of all the facts, cannot be recovered 
(80) back, although there was no debt. But a payment under a mis- 

take of fact may be. Adams v. Reeves, 68 N. C., 134; Pool v. 
.4llen, 20 N.  C., 120; Newell v. March, 30 N.  C., 441; Lyle v. Silver, 
103 N. C., 261; Worth v. Stewart, 122 N. C., 258; Comrs. v. Comrs., 
75 N.  C., 240; Pearsall v. Mayers, 64 N. C., 549. I n  Pool v. Allen, 
supra, Ruffin, C. J., states the reason for this principle with his usual 
force: "There was no intention here to make a gift of the money, so as 
i n  that sense to constitute i t  a case of a voluntary payment. On the 
contrary, it was clear that the money was paid out and received in dis- 
charge of a debt then believed to subsist. I n  that there was a total 
mistake on the part of the person making the payment, and probably 
on that of the receiver also ; and it is plain that money thus got under a 
mistake, and for no consideration, cannot be kept ex equo et bono." 
I n  30 Cyc., 1318, i t  is said: "And money paid under a bona fide forget- 
fulness of facts, which disentitled the party to receive it, is paid under 
a mistake of fact and may be recovered." And again : "The knowledge 
of the facts which disentitles the party from recovering means a knowl- 
edge existing in  the mind at the time of payment." Kelly v. Solari, 9 
M. & W., 54; Guild v. Balr.idge, 2 Swan (Tenn.), 295; Lewellen v. Gar- 
rett, 58 Ind., 442; 26 Am. Rep., '74. Nor is i t  sufficient to preclude a. 
party from recovering money paid by him under a mistake of fact, that 
he had the means of knowledge of the fact, unless he paid it intention- 
ally, not choosing to investigate the fact. Kelly v. Solari, 9 31. & W., 54. 

His  Honor should have entered judgment upon verdict for the plain- 
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tiff, a n d  i n  h i s  fai lure  t o  d o  so f o r  t h e  reasons assigned by  h i m  there is  
error .  T h e  action is remanded, t h a t  judgment  m a y  be entered upon  the  
verdict f o r  the  plaintiff. 

E r r o r .  Remanded. 

Cited: Sanders v. Ragnn, 172  N. C., 616. 

H. A. GRAY v. J. R. JENKISS, J. I. JANES AND WIFE ET m. 

(Filed 29 September, 1909.) 

1. Deeds and Conveyances-Reformation-Evidence Sufficient-Questions 
for Jury. 

The evidence to reform a written deed must be clear, strong and con- 
vincing, but when the testimony is  suficient to carry the case t o  the jury, 
a s  on a n  ordinary issue, the judge can only lay this down as  a proper rule 
to  guide the jury in their deliberations and it is for them to determine 
whether i n  a given case the testimony meets the requirements of this 
rule a s  to  the degree of proof. 

2. Same-Positive Fraud. 
A grantor who can read and write, by merely signing a deed, is  not 

necessarily concluded from showing that, a s  between the original parties, 
i t  was induced by a positive act  of fraud on the part of the grantee, and 
that  he was deceived and thrown off his guard by the grantee's false 
statements and assurances designedly made a t  the time, and reasonably 
relied on by him. 

3. Same. 
Evidence is sufficient to  go to the jury, in an action to reform a deed 

alleged to hare been procured by fraud, tending to show that  grantee and 
others went, about dark, to the house where grantor was and requested 
him to sign it, which he did without reading upon their representation 
that  the description only covered a certain part of his lands, that  i t  was a 
plain deed and such a s  they had previously agreed upon; that  they urged 
his signature a t  once, stating they were in  a hurry to  leave; that  he then 
signed i t  upon the assurance of one of them, in  whom he had confidence, 
that  the deed was as  represented ; and that  in fact the deed conveyed more 
land than agreed upon. 

APPEAL f r o m  Cooke, J., a t  A p r i l  Term, 1909, of PITT. 
T h i s  action was originally t r ied before Lyon, J., a t  November 

(81) 

Term,  1907. 
- T h e  act ion was instituted b y  plaintiff, a subsequent purchaser of t h e  

l and  now i n  controversy, against  J. R. Jenkins,  mortgagee of this a n d  
other  lands, a n d  J. I. James,  mortgagor a n d  owner, a n d  h i s  wife, Lucy, 
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et al., to enforce a sale of the mortgaged land in-a  certain order, as 
required by the rights and equities of plaintiff as subsequent purchaser. 

The mortgagee answered, setting up his indebtedness and the mortgage 
given to secure the same on all the land in  controversy and other lands 
not embraced in  plaintiff's deed. The mortgagor answered, and, among 
other things, alleged that the plaintiff's deed included more land than 
the agreement and contract between them authorized and that the 
excess, to wit, all that portion lying outside of the town of Oakley, 
was inserted in  the instrument by reason of deceit and fraudulent repre- 
sentations on the part of plaintiff. 

On issue? submitted, the jury rendered the following verdict: 
1. Did defendants agree to sell and convey to plaintiff only that por- 

tion of their land which is located within the boundary lines of the 
town of Oakley ? Answer : Yes. 

2. Were defendants induced to execute the deed of 16 November, 
1905, containing that portion of their land lying outside the boundary 
lines of the town of Oakley, by the deceit and false and fraudulent mis- 
representations of the plaintiff? Answer : Yes. 

3. I s  the plaintiff the owner and entitled to the possession of 
(82) the land described in the complaint? Answer: A11 that part 

in the town of Oakley. 
4. Does the defendant J. I. James unlawfully withhold the possession 

of said land from the plaintiff? Answer: Yes. 
5 .  What is the annual rental value of said land? Answer: Thirty- 

six  dollar^. 
On such verdict judgment was rendered reforming plaintiff's deed 

according to the facts established, and directing a sale in a given order, 
and from that judgment plaintiff appealed. The appeal was dismissed 
as having been prematurely taken, on the ground that in a sale had 
pursuant to the decree it might turn out that the question at  issue be- 
tween plaintiff and the mortgagor would be immaterial and irrelevant. 
149 N. C., 139. This opinion having been certified down, further pro- 
ceedings were had, in which i t  was disclosed that all claims of the senior 
mortgagee were fully satisfied out of that portion of the lands not con- 
tained in  plaintiff's deed, and thereupon it became necessary to determine 
the questions involved between plaintiff and defendant, the mortgagor, 
and presented in the pleadings, issues and verdict had in the original 
trial. This result having been ascertained by formal judgment, the 
plaintiff again appealed. 

Jurvis & Elow and Moore & Long for plainti f .  
.Moore & Dunn  and Skinner & Whedbec for defendant. 
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HOPE, J., after stating the case: The objection chiefly urged for 
error is the refusal of the court below to charge the jury "That the evi- 
dence in  the case does not tend to prove facts sufficient to constitute 
fraud and deceit, and the jury is instructed, upon the whole evidence, 
if they believe it, to find the first and second issues No," but the objec- 
tion, in  our opinion, cannot be sustained. While i t  is well established 
that in  an action to reform a written deed the proof must be clear, strong 
and convincing, our decisions are to the effect that when the testimony 
is sufficient to carry the case to the jury, as on an ordinary issue, the 
judge can only lay this down as a proper rule to guide the jury in  their 
deliberations, and i t  is for them to determine whether in  a given case 
the testimony meets the requirements of this rule as to the degree of 
proof. Lehew v. Hewett, 138 N. C., 6 ;  Cuthberson v. Morgan, 149 N. 
C., 72. This being the established principle, we think it clear that the 
prayer of plaintiff, above noted, was properly refused by the judge below. 

I t  is true that in  an action of this character the false statements 
must be such that they are reasonably relied upon by the complaining 
party. I t  is also true that when an adult of sound mind and 
memory, and who can read and write, signs or accepts a formal (83) 
written contract, he is ordinarily bound by its terms. Flours v. 
Ins. Co., 144 N.  C., 232. I n  such case i t  is very generally held that a 
man should not be allowed to close his mind to facts readily observable 
and invoke the aid of courts to upset solemn instruments and disturb 
and disarrange adjustments so evidenced, when the injury complained 
of is largely attributable to his own negligent inattention. 

Older cases have gone very fa r  in  upholding defenses resting upon 
this general principle, and, as pointed out in  May v. Loomis, 140 N. C., 
357-358, some of them have been since disapproved and are no longex 
regarded as authoritative; and the more recent decisions, on the facts 
presented here, are to the effect that the mere signing or acceptance of 
a deed by one who can read and write shall not necessarily conclude 
as to its execution or its contents, when there is evidence tending to show 
positive fraud, and that the injured party was deceived and thrown off 
his guard by false statements designedly made a t  the time and reasonably 
relied upon by him. Some of these decisions, here and elsewhere, di- 
rectly hold that false assurances and statements of the other party may 
of themselves be sufficient to carry the issue to the jury when there has 
been nothing to arrest attention or arouse suspicion concerning them. 
Wabh v. Hall, 66 N. C., 233; Hill v. Brotuer, 76 N. C., 124; .May .o. 
Loomis, 140 N. C., 350; Griffin v. Lumber Co., 140 N. C., 514. 

I n  Wabh v. Hall, one of the cases just cited, Dick, J., delivering the 
opinion of the Court, said : "If the purchaser has received no covenants, 
and there is no fraud vitiating the transaction, he has no relief for de- 
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fects or encumbrances against his vendor, for it was his own folly to ac- 
cept such a deed, when he had i t  in  his power to protect himself by 
proper covenants. But in cases of positive fraud a different rule applies. 
The law presumes that men will act honestly in  their business transac- 
tions, and the maxim of Vig i lan t ibus  no% dormient ibus  jura subveniunt  
only requires persons to use reasonable diligence to guard against fraud 
-such diligence as prudent men usually exercise under similar circum- 
stances. I n  contracts for the sale of land purchasers usually guard 
themselves against defects of title, quantity, encumbrances and disturb- 
ance of possession by proper covenants; and if they do not use these 
reasonable precautions the law will not afford them a remedy for dam- 
ages sustained, which were the consequences of their own negligence 
and indiscretion. But the law does not require a prudent man to deal 
with every one as a rascal and demand covenants to guard against the 

falsehood of every representation which may be made as to facts 
(84) which constitute material inducements to a contract. There 

must be a reasonable reliance upon the integrity of men, or the 
transactions of business, trade and commerce could not be conducted with 
that facility and confidence which are essential to successful enterprise 
and the advancement of individual and national wealth and prosperity. 
The rules of law are founded on natural reason and justice, and are 
shaped by the wisdom of human experience, and upon subjects like the 
one which we are considering they are well defined and settled." 

I n  Griffin,  v. Lu,mber Co., supra,  the Court held as follows: "3. 
Before signing a deed, the grantor should read it, or, if unable to do so, 
should require i t  to be read to him, and his failure to do so, in the ab- 
sence of any fraud or false representation as to its contents, is negligence, 
(or the result of which the law affords no redress; but when fraud or 
any device is resorted to by the grantee which prevents the reading or 
having read the deed, the rule is different." And like decision was 
made in  May v. Loomis ,  supra. 

Under these authorities, the judge below correctly ruled that the ques- 
tions a t  issue should be submitted to the jury, the evidence bringing the 
case clearly within the principle stated. Among other things, the de- 
fendant (the plaintiff in the issue) testified that he had bargained with 
the plaintiff Gray concerning the land, and had agreed to sell and 
convey to him all that portion of the tract of land which lay within the 
boundaries of the town of Oakley for $600 and a store account amount- 
ing to about $80; that some time after that, when the defendant and 
his wife were at  the house of one Williams, some time between sundown 
and dark, plaintiff came to them with a deed already prepared, and a 
justice of the peace with him, and in  conversation defendant told him he 
was only selling the land in town, and plaintiff replied the deed only 
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covered the land in town; "said i t  was only a plain deed, like we had 
agreed upon. There was no reading done. Gray (the plaintiff) hand- 
ed me the deed; I read the deed to where i t  mentioned E. R.  Mizell's 
corner, and I said to Gray, 'You have his initials wrong,' and he said, 
' I t  makes no difference; i t  is nothing but a plain deed; I am in a hurry 
to get back to the store; there is no one there but Mr. Rogers.' I handed 
the deed to Mr. Whichard. I had confidence in him. I thought he 
would tell me the truth, or I would not have signed it. Whichard was 
looking over the deed, and the plaintiff said the same thing to him- 
that he was in  a hurry." No one read the deed to witness. H e  further 
testified that he did not know the deed embraced any land outside of the 
town, or he would not have signed the deed. 

Mrs. James, wife of defendant, gave similar testimony as to 
what took place about reading the deed at  the house, of the exe- (85) 
cution, and further that she had agreed to sign a deed for the 
land within the town, and said so a t  the time, and she would not have 
agreed to the execution otherwise. 

Mrs. Williams, sister of the defendant, testified that plaintiff Gray 
said i t  was not worth while to read the deed; that it was just a plain 
deed, containing what he bought. 

Plaintiff further testified that, some time after executing the deed, he 
discovered that i t  was not restricted to the land within the town, but 
conveyed the entire tract to plaintiff, and same was worth $1,000 to 
$1,200. There was testimony on the part  of plaintiff in  denial of de- 
fendant's claim; but, for the purpose of the exception, the evidence of 
defendant must be taken as true, and, as stated, presents a case for the 
consideration of the jury. 

The exceptions to the ruling of the court in  questions of evidence are 
without merit, and the judgment for defendant is affirmed. 

No error. 

Cited: McCaZl v. Tanning Co., 152 N.  C., 650; Hendren v. Hendren, 
153 N. C., 506; Highsmith v. Page, 158 N. C., 230; EZlcs v. Hemby, 
160 N. C., 23; Pate v. Blades, 163 R. C., 271; Glenn v. Glenn, 169 N. 
C., 731; Ray v. Patterson, 170 N. C., 227; Grimes v. Andrew, ibid., 
523; Johnson v. Johnson, 172 N.  C., 532; Potato Co. v. Jeanette, 174 
N. C., 244. 
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A. L. BELL AKD WIFE v. M. McJONES AND WIFE. 

(Filed 29 September, 1909.) 
1. Issues, Sufficient. 

An issue is not open to objection which clearly arises from the pleadings 
and under which any phase of the evidence and of the controversy may 
be presented. 

2. Deeds and Conveyances-Married Women-Principal and Agent-Fraud- 
Reformation of Deed. 

In an action to reform a deed of a married woman, evidence is sufficient 
which tends to show that defendant, acting through her husband as her 
agent, bargained to sell the whole of her certain lot, which was not 
measured a t  the time but afterwards ascertained to have a frontage of 
sixty-five feet, and that her husband, thereafter, induced, by fraudulent 
act and representations, the plaintiff to accept a deed conveying only a 
frontage of fifty feet, leaving out a large portion of a house which was to 
have been included'in the conveyance, and that she received the purchase 
price for the sixty-five foot lot; and an instruction is correct, that the 
jury should lina for plaintiff if defendant knew the whole lot was not 
conreyed and that plaintiff was deceived thereby and induced to accept the 
deed thinking it conveyed the whole lot bargained for. 

3. Same-Equitable Relief. 
When a feme covert admits a contract for the sale of a certain lot of her 

land by an agent, and has received the purchase money, she cannot profit 
by his fraud in inducing her grantor to accept a deed for a smaller lot, 
and thus profit by his fraud; but she will be held as trustee of the uncon- 
veyed property to the end that the agreement may be executed ; and equity 
will decree correction of the deed, and if such is not done, the registration 
of the decree as a conveyance. Revisal, 567. 

(86) APPEAL by defendant from Peebles, J., a t  May Term, 1909, 
of BEAUFORT. 

The facts a re  sufficiently stated i n  the opinion. 

Nicholson & Daniel and W7urd & Grimes for plainiifs. 
Small, MacLean & MciMullan f o r  defendants. 

CLARK, C. J., The  feme defendant, Lydia McJones, wife of M. M. Mc- 
Jones, owned a lot i n  Belhaven, which fronted on Water Street of tha t  
town. The plaintiffs introduced a deed to her for  this lot, which showed 
that  it was 65 feet wide and 250 feet deep. The plaintiffs alleged and of- 
fered evidence tending to show that  M. M. McJones proposed to sell them 
this lot, which was called by them the "Sam Wilkinson lot," and in  conse- 
quence of this  offer and subsequent negotiations the plaintiffs agreed to 
buy the same and pay therefor the sum of $1,000; tha t  defendant, 31. M. 
McJones, thereafter produced a deed for it, i n  which the lot was described 
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as being only 50 feet in  width or frontage upon Water Street, and 
fraudulently represented to the plaintiffs that i t  conveyed the "Wilkinson 
lot." Plaintiffs contended that they accepted the deed, understanding 
that i t  conveyed the whole of the lot of 65 feet frontage, but they after- 
wards found out that i t  only conveyed them a lot 50 feet by 250 instead 
of a lot 65 feet by 250. The evidence of the defendants tended to show 
that only 50 feet frontage was to be conveyed. The defendants lired 
next to the lot conveyed. The feme defendant joins i n  the answer, admits 
the receipt of the $1,000 and that she and her husband did agree to 
sell the plaintiff a lot on Water Street for $1,000, and that such lot 
would include the dwelling house on said property. I t  appears in the 
evidence that with only 50 feet frontage the deed conveys only 4 feet 11 
inches of the house (and the porch), leaving over 11 feet of the house 
.on the 15-foot strip retained by the defendant. 

I t  was in  evidence that when the deed was, delivered the male defend- 
ant, who had conducted all the negotiations, brought i t  and said, "Here 
is the deed for the S. E. Wilkinson lot7'; that he was going off next 
morning and must have his money that night. The plaintiff and his 
wife read the deed only as fa r  as the consideration; finding that stated 
to be $1,050, a dispute arose, which was finally settled by the 
plaintiff paying $1,000, which the male defendant accepted, and (88) 
departed. The deed was not read further. Later, on reading the 
deed, i t  was found that only 50 feet was conveyed. A reform of the 
conveyance, so as to include the other 15 feet, was demanded and refused, 
though the feme defendant offered to let the plaintiff move the house 
upon the 50 feet. 

I t  appears that the feme defendant, through her husband, as agent, 
agreed to sell the "Wilkinson lot," fronting on Water Street, to the plain- 
tiff; that i t  was understood by both parties that the land conveyed would 
embrace the house. There were no measurements made. The court 
stated to the jury the contentions of the parties and told them that this 
was a n  action to reform a deed, and that in  actions of this kind the rule 
of evidence was different from what i t  is in ordinary cases; that in this 
case the burden is upon the plaintiffs to satisfy the jury by clear, strong 
and convincing proof that the bargain made by the parties was as is 
.claimed by plaintiffs-that if the plaintiffs did not know the width of 
the lot, and that the male defendant at  the time he delivered the deed 
said, "Here is your deed for the Wilkinson lot," and that defendants 
knew that i t  did convey the Wilkinson lot, but only a part of it, and 
plaintiffs were deceived thereby and induced to accept the deed, thinking 
i t  conveyed the whole of the Wilkinson lot, then you will answer the 
first issue Yes; otherwise you will answer it No. To this charge the 
defendants excepted. 
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The issues submitted was, '(Was the deed from defendants to the plain- 
tiff executed by fraud, as alleged?" The defendants excepted, but thiq 
issue clearly arises upon the pleadings, and upon i t  any phase of the evi- 
dence and of the controversy could be presented. 

Coverture was not pleaded. I t  appears in the evidence that M. 31. 
McJones, in  the whole negotiation, was acting as agent for his wife. She 
admits as much in  her answer, which says that the land sold was to em- 
brace the house, and that she received the money. I f ,  as the jury find, 
the understanding was that the deed was to cover the whole lot, but 
31. M. McJones, by saying "Here is your deed," misled the defendants and 
procured payment of the $1,000, the wife cannot profit by the fraud. 
She made her husband her agent, and if he represented that the deed 
was to embrace the whole lot and received the money from the plaintiffs, 
who accepted the deed on M. M. McJones' statement, "Here is the deed 
for the Wilkinson lot," thinking it conveyed the whole lot, the feme de- 
fendant is bound by the conduct of her agent. 

This is not the case of one signing a deed without reading i t  (89) 
though if that were the case it might well come under the principle 
so well laid down by Mr. Justice Hoke in Gray v. James, at this term. 
But here the deed was signed by the other party, and the plaintiffs ac- 
cepted the deed, relying upon the statement, "Here is the deed for the 
Wilkinson lot," defendant saying a t  the same time he must go, and ask- 
ing for the money. The case falls, therefore, under Gwaltney v. Ins. Co., 
130 N. C., 629; ibid., 132 N. C., 928. 

Nor does the question of the power of a married woman to contract 
arise. She contracted through her husband, as her agent, and, therefore, 
with his assent, to sell the "Wilkinson lot." She admits thisvin her 
answer, and that the lot conveyed should embrace the house. The deed 
delivered covers only 4 feet 11 inches of the house. The jury find that 
the agreement between the parties was for the whole lot, 65 feet, and 
that the delivery, instead, of a deed for 50 feet, was a fraud. I t  is clear 
that as to one sui jurk the judgment should direct correction of the deed 
to conform to the contract. -4s the feme defendant was acting through 
her agent, i t  is incumbent upon her to correct any error committed 
through her agent's fraud. She received, by the jury's finding, payment 
for a 65-foot lot, upon an understanding that the deed should convey 65 
feet, and the decree properly adjudges the correction of the deed and, 
if not done, the registration of the decree as a conveyance under Revisal, 
see. 567. 

The law applicable is thus stated, 1 Perry on Trusts (5  Ed.), see. 170: 
"In equity, if a married woman has obtained property by fraud, the 
court disregards the technical rules of common law in regard to married 
women and converts her, by construction, into a trustee and compels her 
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to do justice by executing the trust. . . . This is on the ground that 
infants and married women shall not take advantage of the rules made 
for their protection to perpetrate frauds upon innocent persons, but 
they shall be bound by their own fraudulent representations or by equi- 
table estopples, like other persons." Here, as the jury find, the feme 
defendant, through her husband, as her agent, agreed to convey the whole 
lot, of 65 feet. She received the agreed purchase money therefor, but 
fraudulently her agent delivered a deed for only 50 feet. The court, 
on these facts found, properly decreed her a trustee of the 15 feet and 
directed a conveyance thereof to the plaintiff and the registration of its 
decree as a conveyance. This subject is fully discussed by Mr. Justice 

Walker in Warehouse Co. v. Ozment, 132 N. C., 839. 
( 90 ) All our authorities hold that where a married woman obtains 

anything of value she will not be allowed to retain i t  and not pay 
the price. Bridgers z,. Bridgers, 101 N.  C., 71. She must give up one or 
the other. Burw 2;. XcGregor, 90 N.  C., 223, and cases citing it, in 
annotated edition. Where she has received the price and refuses to make 
the conveyance, the fund can be followed, where she has invested it 
and subjected. Hodges v. Powell, 96 N. C., 69, citing Scott v. Battle, 85 
N. C., 184. Where the party who made the contract was not her agent, 
she can disavow the contract upon return of the money received. Boyd 
v. Turpin, 94 N.  C., 137. But when, as here, she admits the contract 
was made by her agent and has received the purchase money, she cannot 
profit by his fraud but will be held trustee of the unconveyed property, 
to the end that the agreement may be executed. 

No error. 

Cited: Council v. Pridgea, 153 N.  C., 455; Michael v. Moore, 157 
N. C., 466. 

(Filed 29 September, 1909.) 

Contracts, Written-Contemporaneous Agreement-Breach-Issues. 

In an action for breach of a written contract of sales rights for 
certain machines, wherein plaintiff claimed damages arising from the 
alleged fraudulent negotiation of certain notes he had given therefor in 
violation of the terms of a contemporaneous oral agreement that they 
were not to be binding until defendant's fulfillment of certain conditions, 
issues were submitted, without objection, determinative only of the ques- 
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tion of the violation of the oral agreement, and not of the fraudulent nego- 
tiation of the notes: Held, that upon the issues as submitted and in the 
absence of evidence of substantial damage, the plaintiff was entitled to 
nominal damage only. 

APPEAL from Peebles, J., at February Term, 1909, of BEAUFORT. 
These issues were submitted without objection : 
1. Did defendants agree that the notes mentioned in the complaint 

should not be binding and of any force until a collateral agreement made 
by the defendants to the effect that they would instruct plaintiff M. G. 
Waters in the use of the washing machine until five family rights were 
sold and until said M. G. Waters should sign a blank agreement, set out 
i n  the contract, that he was satisfied with said instruction? Answer: 
Yes. 

2. I f  so, did defendants fail and refuse to perform said collateral 
agreement ? Answer : Yes. 

3. What damages, if any, are plaintiffs entitled to recover? (91) 
Answer: Five cents. 

To the ruling of the court, that the plaintiffs are entitled to nominal 
damages only, the plaintiffs excepted, and appealed from the judgment 
rendered. 

Nicholson & Daniel for plaifitiffs. 
Bragaw & Harding and Ward & Grimes for defendants. 

BROWN, J. The plaintiffs allege thgt the defendant Tunnel1 and one 
Booker Lawson, acting as agent for defendant Susman, sold to plain- 
tiffs a Swift 1904 clothes washer, together with the right to sell said 
machines; that two notes were executed for $250 as the purchase price. 
There was a contemporaneous verbal contract that defendants should 
fully instruct plaintiff M. G. Waters in the use of the machine, and that 
the transaction should stand as open and unfinished until that was done 
and until M. G. Waters should express himself, in writing, as satisfied 
with such instruction. I t  is admitted that one of the notes has been 
surrendered to plaintiffs and canceled. The complaint avers that the 
transaction was a fraud for the purpose of tricking the plaintiffs. 

These allegations of the complaint are denied, and the defendant Sus- 
man denied specifically that section which alleges the wrongful assign- 
ment of one of the notes to Dr. Hardy. 

The findings of the jury establish these facts, viz. : That the defend- 
ants agreed that the notes mentioned should not be binding until the 
collateral agreement in  respect to teaching M. G. Waters the use of the 
machine was performed to his satisfaction, and that the defendants 
failed to perform such collateral agreement. 
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I t  is to be noted that no issue was asked for by the plaintiff for the 
purpose of establishing the allegation that the note was wrongfdly 
and fraudulently assigned before due for the purpose of cheating and 
defrauding the plaintiff. 

Instead of submitting to the jury an issue involving the aforesaid 
tort charged against the defendants, the plaintiffs seem to have preferred 
to tr$ the cause solely as for a breach of contract as to the collateral 
agreement only. So we have a finding that the defendants failed to 
perform their collateral agreement to teach Waters the use of the ma- 
chine, but no finding that the outstanding note has even been wrong- 
fully and fraudulently assigned for the purpose of defrauding plain- 
tiff s. 

I n  fact, while there is evidence, there is no finding that the note has 
been assigned at all, although that issue is raised by the answer of 

Susman. 
( 92 ) Taking the case, therefore, as presented by the pleadings and 

the issues submitted by consent, me are of opinion that his Honor 
did not err i n  confining the recovery to nominal damages. 

The second issue relates solely to the failure to perform the collateral 
agreement, and therefore the measure of damage under the third issue 
must be confined to such damages as are shown to have been sustained 
by defendant's failure to perform the collateral agreement, and which 
were reasonably within the contemplation of the parties. The collateral 
agreement, as stated in the first issue, was that "they (the defendants) 
would instruct M. G. Waters in tpe use of the machine until five family 
rights were sold and until said M. G. Waters should sign a blank agree- 
ment that he was satisfied with said instructions." This collateral agree- 
ment, as its name imports, was not a part of the written contract of sale, 
but a contemporaneous verbal agreement entered into at  the same time. 
The record does not disclose a scintilla of evidence that the plaintiffs 
sustained any substantial damage because the defendants failed to keep 
the collateral agreement and instruct M. G. Waters in  the use of the 
machine until five family rights were sold. 

There is no evidence that plaintiffs sustained loss by lack of such 
instruction. For aught that appears, they may have acquired the nec- 
cessary knowledge as to the use of the machine and may have sold the 
five family rights without the assistance of the defendants. 

I t  is contended by counsel for the plaintiffs that, upon the evidence 
of plaintiffs the $250 note has been assigned to Dr. Hardy, and that, al- 
though the plaintiffs admittedly have paid nothing on the note and are  
utterly insolvent, the measure of damage is the amount of the note, or 
at  least what i t  would cost plaintiffs to have i t  canceled. For this 
position he relies upon Lyle v. McCormick, 51 L. R. A, 908, and case3 
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there cited. This view was presented in  an able and interesting argu- 
ment by Mr. Daniel for the plaintiffs. Had  there been an issue and 
finding that the note had been wrongfully assigned by defendants for 
the purpose of defrauding the plaintiffs, then we think the point would 
have been before us for determination. 

As the case stands upon the pleadings, the issues as agreed upon and 
the evidence, we think his Honor did not err upon the issue of damage. 

No error. 

1,. P. SWAIN v. C. S. JOHNSON, J. F. NOBLE AND 'OV. A. WEST. 

(Filed 29 September, 1909.) 

Deeds and Conveyances-Breach of Contract-Action in  Tort-Pleadings- 
Proof. 

An action cannot in general be maintained for inducing a third person 
to break his contract with the plaintiff, the consequence being only a 
broken contract, for which the party to the contract may have his remedy 
by suing upon it. To this rule there are two generally recognized excep 
tions discussed by BROWN, J. 

APPEAL from Cooke, J., at Spring Term, 1909 of CARTERET. 
From a judgment of nonsuit the plaintiff appealed. The facts are 

sufficiently stated in  the opinion of the Court. 

Moore & Dunn and dbernethy & Davis for plaintiff 
Thomas D. Warren for defendant Noble. 
Simmons, Ward & Allen for defendant Johnson. 

BROWN, J. We deem it unnecessary to discuss the seventy exceptions 
set out in  the record, as in our opinion the whole case may be reviewed 
in passing upon the correctness of his Honor's ruling in  granting the 
motion to nonsuit. 

The plaintiff contends that he contracted with defendant Noble to pur- 
chase all the pine and juniper timber on certain lands belonging to the 
Cox heirs, said Noble being their attorney in  fact, with power to sell 
the land; that the defendants West and Johnson conspired together and 
induced Noble to violate his contract with plaintiff by purchasing the 
lands from Noble for a corporation, the West Lumber Company, in 
which West and Johnson are interested. Wherefore, for such alleged 
tort, the plaintiff claims scbstantial damage. 

The principle of law upon which plaintiff founds his right of action 
is thus stated in  Comyn's Digest, Action on Case A:  "In all cases where 
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a man has temporal loss or damage by the wrong of another, he may 
have an action upon the case to be repaired in damages. The intentional 
causing such loss to another, without justifiable cause, and with the 
malicious purpose to inflict it, is of itself a wrong." 

This principle has been applied in some jurisdictions to the violation 
of contracts for personal service, and was so applied in this State iu 
Has3cins v. Royster, 70 N. C., 601, although by a divided court. I t  has 
been applied to the malicious enticing away of workmen; to the loss of 
a contract of marriage by means of a false and malicious letter; to ma- 

liciously enticing and inducing a wife to remain away from her 
(94) husband, and to maliciously inducing an opera singer to abandon 

her contract; but we find no case in any court where i t  has ever 
been applied to breaches of contracts to convey title to property. I t  is 
true that in Jones v. Stanly, 76 N .  C., 356, i t  was applied where the 
president of a railroad company maliciously prevented his company 
from performing a contract of carriage of freight, and in that case 
Judge Rodman says "the same reasons cover every case where one person 
maliciously persuades another to break any contract with a third per- 
son." This is but a dictum, and in commenting on it the Supreme Court 
of Kentucky, in a well considered opinion in Chambers v. Baldwin, 11 
I,. R. A., 547, says: ('We have seen no other case where the doctrine is 
stated so broadly." This Kentucky authority, with the voluminous 
notes of the annotator and the numerous cases cited, support fully the 
text of Judge Cooley, that "an action cannot, in general, be maintained 
for inducing a third person to break his contract with the plaintiff; the 
consequences, after all, being only a broken contract, for which the 
party to the contract may have his remedy by suing upon it." Cooley 
on Torts, 497. To this rule there are but two generally recognized ex- 
ceptions--one where servants and apprentices are induced from malicious 
motives to leave their master before the term of service expires, and the 
other arises where a person has been procured, again& his will or con- 
trary to his purpose, by coercion or deception of another, to break his 
contract. Green v. Button, 2 Cramp. M. & R., 707; Ashley v. Dixon, 
48 N. Y., 430. This is based upon the idea that a person has no right 
to be protected against competition, but he has a right to be free from 
malicious and wanton interference in his private affairs. 

I f  disturbance or loss comes as the result of competition or the exercise 
of like rights by others, i t  is damnum absque in jwia.  Walker v. Crowin, 
107 Mass., 564. 

I t  is only where the contract would have been fulfilled but for the 
false and fraudulent representations of a third person that an action 
will lie against such third person. Benton v. Pratt, 2 Wend., 385, citing 
Pasley v. Freeman, 3 T. R., 51. 
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Ashley v .  Dixon, supra, is in every respect similar' to the one under 
consideration. I n  that case the New York court holds: "If A has agreed 
to sell property to B, C may at any time before the title has passed in- 
duce A to sell i t  to him instead; and if not guilty of fraud or misrep- 
resentation, he does not incur liability, and this is so, although C may 
have contracted to purchase the property of B. B cannot maintain an 
action upon the latter contract, as he cannot perform and can 
only look to A for a breach of the former." This doctrine is (95) 
supported by abundant authority. Cooley on Torts, supra; Otis 
v. Raymond, 3 Conn., 413; Young v. Scovell, 8 J .  R., 25 N. Y.; Johnsorb 
v. Hitchcock, 15 J. R., 1 8 5 ;  Gallager v. Brunell, 6 Cow., 347; Hutchins 
v. Hutchim, 7 Hill, 104. 

Tested by these generally accepted principles, the plaintiff has en- 
tirely failed, for he does not allege, and there is not a shred of evidence 
to prove, that Noble was ready and willing to perform his alleged con- 
tract with plaintiff, but that he was prevented, against his will, from so 
doing by the false and fraudulent representations of West and Johnson, 
or either of them. 

I n  fact, i t  is hard to discover in the record any evidence that a t  the 
time West is alleged to have purchased the timber the plaintiff had anv 
subsisting contract with Noble. The latter had given plaintiff an option, 
but i t  had expired. Then Noble placed the deed with his attorney, 
Wooten, to be delivered in  case plaintiff paid the purchase money in 
three days, as agreed, which the plaintiff failed to do. 

Tested by the dictum of Judge Rodman, in  Jones v. Stanly, supra, the 
plaintiff also fails, for under that authority, if followed, plaintiff must 
both allege and prove malice upon the part of West and Johnson, and 
he fails as to both. 

The evidence does not disclose any illegal act committed by either 
West or Johnson, much less an  evil one. The latter agreed to buy the 
timber from plaintiff, who then held an option on it, provided his at- 
torney, Judge Shepherd, pronounced the title good. H e  examined it 
and pronounced i t  bad, and Johnson declined to purchase. After plain- 
tiff had failed to take up the deed from Wooten and pay the price agreed 
upon between him and Noble, West purchased the timber from Noble 
and deposited the money to await the perfecting of the title. 

I t  is very hard to discover in the evidence any moral, much less legal, 
wrong done the plaintiff by these defendants, or either of them. H e  
lost the purchase of the timber, not by any fraudulent practices of West 
or Johnson, whereby Noble was prevented from selling to the plaintiff, 
but because he failed to pay Wooten the money for Noble and take the 
deed at the time agreed upon. 

Affirmed. 
93 



I N  T H E  S U P R E X E  COURT [I51 

(96) 
T. T. MARROW AND WIFE v. J. J. WHITE AND WIFE. 

(Filed 6 October, 1909.) 

Contracts-Debt of Another-Consideration-Independent Agreement. 
A promise to the landlord made by one advancing supplies to the tenant, 

under a mortgage, that if the landlord would wait until the tenant finished 
selling the crop the promisor would give him his note for the tenant's rent 
payable the next fall, is an independent contract between the landlord and 
one furnishing the supplies, and not barred by the statute of frauds. The 
question whether the landlord in this case has lost his lien by not follow- 
ing the remedy provided under the Tirginia statute, does not arise. 

APPEAL by defendant from 0. H. AZlefi, J., at May Term, 1909, of 
VANCE. 

The facts are sufficiently stated in  the opinion. 

J .  H. Bridgers for plaintiffs. 
T.  T. Hicks for defendants. 

CLARK, C. J. The plaintiffs own a tract of land in  Virginia. Their 
tenant sold some of the crop, and instead of paying the proceeds on the 
rent paid i t  to the defendant, a merchant, on his store account for sup- 
plies, for which he held a mortgage. 

The plaintiff testified that the defendant told him, "If you will wait 
till Hilliard (the tenant) finishes selling, I will give you my note for 
the $75, payable next fall." The Code of Virginia, sec. 2496, gives the 
landlord a lien "prior to all other liens" and a remedy by distress. We 
need not consider the question debated before us, whether the landlord's 
lien in  that State is lost by not taking out proceedings in distress, for, 
according to plaintiff's evidence, the defendant promised to pay the $75 
if the plaintiff would let the tenant alone till he had gathered and sold 
the rest of his crop. This is not a promise barred by the statute of 
frauds, but an independent contract upon a consideration. Whitehurst 
v. Hymun, 90 N. C., 490; Voorhees v. Porter, 134 N. C., 604; Deaver v. 
Deaver, 137 N.  C., 244; Satterfield v. Kindley, 144 N.  C., 461, in  which 
last case the point is fully and clearly presented by Mr. Justice Brown. 

The nonsuit must be 
Reversed. 

Cited: Rogers v. Lumber Co., 154 N.  C., 111. 
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ROLAND TI-IIGPEN AND ALBERT THIGPEN V. KINSTOR' COTTON RIILLS 
AXD THE EMPLOYERS LIA4B1LITP ASSTjRhPJCE CORPORATION. 

(Filed 6 October, 1N9.) 

Actions, Misjoinder of-~egligence-personal Injury-Loss of Son's Services 
-Parties-Demurrer. 

The joinder of a cause of action brought by a son, an employee, to 
recover of defendant cotton mill, his employer, damages for a personal 
injury alleged to have been caused by the latter's negligence, with that of 
the father to recover for the loss of the son's services alleged to have 
been caused by the same negligent act, is demurrable on the ground of 
misjoinder of parties and causes of action. Revisal, see. 469. 

APPEAL from W. R. Allen, J., a t  March Term, 1909, of LENOIR. 
Action to recover damages for personal injury, heard upon demurrev 

by W. R. Allen, J., a t  LENOIR. 
The plaintiffs appealed from a judgment sustaining the demurrer. 

G.  V.  Cowper and Y .  T .  Ormod for plaintiffs. 
Davis & Davis for ErnpZoye7-s' Liability Assurance Corporation. 
Rouse & Land for Cotton Mills. 

BROWN, J. This is a suit brought by Roland Thigpen, an infant, 
and by Albert Thigpen, individually, against the Kinston Cotton Nills 
and the Employers' Liability Assurance Corporation (Limited), of Lon- 
don, England, for injuries received by the plaintiff, Roland Thigpen, 
while at  work in the cotton mills of the Kinston Cotton Mills. 

1. The son sues to recover damages for a personal injury received 
while working in the cotton mills, alleged to be due to negligence of the 
employer. The father is joined in  same action and sues to recover 
of the employer for the loss of his son's services. 

One of the grounds of demurrer is the misjoinder of parties and 
causes of action. 

We think the demurrer was properly sustained and the action dis- 
missed. The son has no interest in  the cause of action of the father, 
and the father has no interest i n  the c a k e  of action of the son. I t  is 
a manifest misjoinder, both of parties and causes of action, and therefore 
the action cannot be divided. Revisal, see. 469. Cromartie v. 
Parker, 121 N.  C., 198; Morton v. Telegraph Co., 130 N. C., (98) 
302; Edgerton v. Powell, 72  N. C., 64. 

2. Another ground of demurrer is that the plaintiffs have no cauw 
of action against the Employers' Liability Assurance Corporation. 
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T h e  question raised by t h e  demurre r  h a s  never been decided by  th i s  
Court; a n d  a s  the action is  dismissed i t  i s  unnecessary to  decide it now. 
T h e  judgment of t h e  Superior  Cour t  i s  

Affirmed. 

Cited: Cooper v. Express Co., 165 N. C., 539; Campbell v. Power 
Co., 166 N.  C., 489. 

(99) 

J. W. SMATHERS r. BANKERS LIFE INSURANCE COMPANY. 

(Filed 6 October, 1W9.) 

1. Insurance, Life-Collateral Agreement-Policyholders-Preferred Class- 
Revisal, 4775. 

When a policyhoider surrendered his policy of life insurance for cancel- 
lation and received the surrender value, he cannot maintain an action 
against the insurance conlpany upon a n  agreement made collaterally t o  
the policy contract, and which is i n  direct contravention to the Revisal, 
see. 4775, prohibiting discrimination among insurants of the same class 
and equal expectation of life, etc. 

2. Same. 
An agreement collateral to a policy contract of life insurance which 

selects a body of its policyholders not exceeding three hundred, and con- 
fers upon them such a property right i n  the funds of the company a s  t o  
make the policies in this class self-sustaining in five or six years, is a 
distinction or discrimination between insurants of the same class and 
equal expectation of life, and prohibited by the statute. Revisal, see. 4775. 

3. Insurance, Life-Collateral Agreement-Policyholders-Special Induce- 
ments-Statutory Requirements. 

When a collateral agreement delivered to insured with his policy of 
life insurance provided for the reduction of his premiums to be paid 
thereon, and is claimed to be the sole inducement moving him to take the 
policy, it is necessary for these inducements so claimed.to be specified in  
the policy contract. Otherwise the collateral agreement is prohibited by 
the statute and not enforceable. Revisal, see. 4773. 

4. Same-In Pari  Delicto. 
A policyholder cannot enforce against the insurance company a sever- 

able collateral agreement to  his policy contract of life insurance which is  
prohibited by statute, Rerisal, see. 4775, upon the principle that  the law 
was not passed for the benefit of the company resisting recovery, but for  
the protection of the policyholders when i t  appears that  the agreement is 
executory in character and gives him a preference over the general body 
of policyholders for whose benefit the statute was passed. In such cases 
the parties a re  in pavi deliclo. 
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A 1 ~ ~ ~ ~ ~  from Ferguson, J., a t  February Term, 1909, of BUNCOMBE. 
Civil action heard on demurrer to complaint. 
The complaint, i n  substance, alleged that plaintiff had heretofore had 

I a policy of life insurance in defendant company to the amount of $5,- 
000, and had paid the annual premium thereon for four years, from 
1903 to 1906, inclusive, at  the sum of $131.50 per year; that the insur- 
ance policy was taken by reason of a contract entered into between plain- 
tiff and defendant, separately drawn and evidenced, constituting plain- 
tiff a member of the "board of advisory agents9' of defendant company 
for the Stzte of North Carolin., not to exceed three hundred in nu.mbP,r 
and under the terms of which plaintiff, as such member, was to have a 
continuing share of the "renewal commissions upon all the business done 
by the company in  said State, which share would increase from year to 
year, until at  the end of five or six years the plaintiff's profits under 
said contract would fully pay the annual premiums upon said policy of 
insurance; so, that, by reason of the benefits to accrue to the plaintiff un- 
der said renewal commission contract, the plaintiff's said policy of insur- 
ance would, after the expiration of said five or six years, become self- 
sustaining"; that a scheme or plan was contained i n  the contract by 
which the interest of plaintiff in this renewal commission fund was to 
be declared and evidenced; and from time to time, in accordance with 
such plan, certain certificates were issued to plaintiff in evidence of his 
interest in  said commission fund under the contract. These certificates 
were similar in  form, one of them being, in  words and figures, as fol- 
lows : 

BANKERS LIFE INSURANCE COMPSNY 
O F  THE CITY O F  NEW YORE. 

This is to certify that John W. Smathers, a member of the company's 
ad\-isory agents of the State of North Carolina, having caused the com- 
pany to receive regular premiums on an additional amount of insur- 
ance in  accordance with the provisions of this contract, shall be, at each 
distribution, entitled to six additional units of representation, provided 
that the conditions upon which said additional units were credited and 
the conditions of his said contract remain fulfilled. 

New York, N. Y., 17 October, 1904. 
FRANK G. GOMBES, Secretary. 

Form 736, I-Pa., S. & N. C., 1-01-04. 
This contract is set out in  full as a part of the complaint, and a (100) 

portion of the same as indicative of its general plan and purpose is 
as follows: 

"Whereas the Bankers Life Insurance Company of the City of New 
York has the good will and favorable influence of the leading bankers and 

151-7 97 



I N  T H E  SUPREME COURT [I51 

business men in and around said city; and whereas, to extend the benefits 
and advantages of the company and to further increase i t  business, i t  
agrees to appoint throughout the State of North Carolina a board of 
advisory agents, to be composed of well-known citizens, agents of the 
company, whose good will and favorable influence shall be a considerable 
factor in sustaining the present high standing of the company. 

"Now, therefore, in  consideration of the foregoing and of the con- 
tinued favorable influence, good will and assistance i n  building up the 
company of the holder of this certificate, the company agrees to the 
following articles : 

"Article 1. To compensate the person herein named for his services, 
the company agrees to create from its expense appropriation a special 
renewal commission fund each year during a succeeding thirty years, 
based on the number of thousands of dollars of insurance which the 
company shall have in  force in  said State on December of each year, 
and which was issued during the ten years between 15 November, 1908, 
and 14 November, 1908, both inclusive, and upon which premiums pay- 
ments have not ceased. 

"Article 11. The company agrees to appoint not to exceed three hun- 
dred members of said board ; and in  event of any such member forfeiting 
his membership therein, his place will not be filled, but the number of 
persons who shall thereafter be considered as members of said board 
shall thereby and to that extent be forever decreased. 

"Article 111. On 31 December, 1899, and annually thereafter during 
the period of thirty years mentioned above, the company shall determine 
the number of thousands of dollars of such insurance then in  force, 
as provided i n  Article I ; also the number of members then remaining in  
said board; and each member shall at  all times be entitled to represen- 
tation on said board i n  each distribution of funds in  the proportion of 
twenty units to each ten thousand dollars of insurance (and proportion- 
ately for other amounts) upon which he has caused the company to re- 
ceive the regular premiums and for which he holds a certificate." 

As to obligations imposed upon plaintiff, the contract provides : 
('Article V. This agents' renewal commission contract is issued and 

will remain i n  force upon the two following conditions, which are hereby 
agreed to by the holder hereof: 

(101) "1. That the person herein named shall annually furnish to 
the company, upon its request, the names of ten people, residents 

of his county, whom he deems insurable. 
"2. That i t  shall cause the company to receive annually the regular 

premiums on an amount of insurance aggregating at  least five thousand 
dollars." 

The complaint then alleged performance on part of plaintiff of all 
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obligations imposed upon him by the contract until prevented by breach 
thereof on part of defendant in  190--, when defendant company with- 
drew from the State and ceased to write insurance therein, and failed 
and refused to create from its expense appropriation the special renewal 
commission fund, as provided by Article I; and, further- 
((8. That except for the representations and inducements held out to 

the plaintiff, as alleged in  the third paragraph hereof, the plaintiff would 
not have taken out said insurance with the defendant; and the breach of 
said contract by the defendant, as hereinbefore alleged, made i t  necessary 
for the plaintiff to surrender and c~nce! said pclisy of insuracce after 
he had paid four annual premiums upon said policy. The plaintiff's 
premium payments upon said policy were as follows: 20 June 1903, 
$131.50; 21 June, 1904, $131.50; 20 June, 1905, $131.50 ; 20 June, 1906, 
$131.50; and the plaintiff received from the defendant upon the sur- 
render and cancellation of said policy the sum of one hundred and eight 
dollars ($108)) or thereabouts. 

"9. That by reason of the matters and things hereinbefore alleged, the 
plaintiff has been greatly endamaged, both generally and specifically, 
to wit, i n  the sum of two thousand dollars ($2,000), as nearly as plaintiff 
can ascertain the same. 

"Wherefore, the plaintiff prays judgment against the defendant (1) for 
damages in  the sum of two thousand dollars; (2) for costs, and (3)  for 
such other, further and general relief as the plaintiff may be entitled to, 
upon the facts alleged." 

Defendant demurred to the complaint on the ground that the alleged 
contract and agreement declared on were unlawful and void and contrary 
to the statutes of the State applicable to and controlling same. There 
was judgment overruling the demurrer, and defendant excepted and 
appealed. 

Frank Carter and H. C. Chedester for plaintiff. 
J .  C. Martin and J .  0. Merrimon for defendant. 

HOKE J., after stating the case: The statute applicable to the question 
presented (Revisal, sec. 4775) provides as follows : 

('4775. Discrimination between insurants forbidden. No life (102) 
insurance company doing business in  this State shall make any 
distinction or discrimination in  favor of individuals between insurants 
of the same class and equal expectation of life in the amount of pay- 
ment of premiums or rates charged for policies of life or endowment 
insurance, or in  the dividends or other benefits payable thereon, or in any 
of the terms and conditions of the contract it makes; nor shall any such 
company or any agent thereof make any contract of insurance or agree- 
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ment as to such contract other than as plainly expressed in  the policy is- 
sued thereon; nor shall any such company or agent pay or allow as 
inducement to insurance any rebate of premium payable on the 
policy, or any special favor or advantage i n  the dividends or other bene- 
fits to accrue thereon, or any valuable consideration or inducement what- 
ever not specified in  the policy contract of insurance." 

I n  Awr~uity Co. v. Costrter, 149 N. C., 293, the Court held that when 
a policy had been issued in  connection with a contract of this character 
and retained by the beneficiary for a year, an action by the company 
en the netes execlxted for the annn~1  premiums could be sustained, and 
this on the ground that, on the facts there appearing, the policy and the 
contract, which i t  was claimed conferred illegal benefits, were severable, 
and that defendant, having received the benefits of the policy as an ex- 
ecuted consideration, could be made to pay the stipulated price. 

I n  this case the policy has been surrendered and canceled and the 
surrender value received by the plaintiff, and the action is brought 
on the collateral agreement itself, seeking to recover damages for its 
breach, as of an executory contract; and we are clearly of opinion that, 
considered in  reference to this claimant and persons in  like relation and 
circumstance, the agreement in question is in  direct contravention of the 
statute, and that no recovery upon i t  can be had. The express provision 
and obvious purpose and policy of the statute are to prevent discrimina- 
tion among policyholders of like class and expectancy, and, in aid and 
furtherance of this desirable purpose, to secure publicity by requiring 
that all the stipulations of the contract and all agreements between the 
insurant and the company in reference thereto shall be plainly ex- 
pressed in  the policy; and, in our view, the contract in  question here is 
violative of both these requirements. I t  creates a select body of its policy 
holders, not to exceed three hundred in number, and agrees to confer 
upon them a property right in a fund of the company, by means of 
which practically the annual premiums are to be reduced, and to such, 
an extent that in  five or six years, as the complaint states, the policy 

would be fully self-sustaining, thereby withdrawing a portion of 
(103) the company's assets for the benefit of this favored few, and 

tending to render i t  less able to furnish the general body of its 
policy holders with this desirable form of protection at  the lowest cost 
consistent with good business prudence. I t  is an undoubted alid dis- 
tinct "special favor" and advantage to arise i n  behalf of this preferred 
class who are policy holders in the company for a given amount. For  
the other stipulation that the member shall send to the company an- 
nually, a t  its request, the names of ten people, residents of his county, 
whom he deems insurable, is so clearly colorable that i t  does not require 
serious consideration. Again, the agreement declared on is one that, 
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in this instance, was made in reference to plaintiff's contract of insur- 
ance. The plaintiff alleges that i t  was the sole inducement for taking 
out the policy, and, this being true, the law requires that i t  should ap- 
pear in the policy itself and not otherwise. On both grounds, therefore, 
the contract or agreement declared on is forbidden by the statute, and 
recovery on i t  should not be allowed. Edwards v. Goldsboro, 141 N.  C., 
60; warden v. Plumrner, 49 N. C., 524; Sharp v. Farmer, 20 N. C., 
122; 9 Cyc., 480, 481. 

The same view as to similar statutes has prevailed in other jurisdic- 
tions. Ins. Co. v. Comrs., 125 Mich., 85; State Life v. Strong, 127 
Mich., 346; Cole v. State (Miss.), 45 Southern, p. 11. And the Attor-, 
neys-General of several States have officially advised against their va- 
lidity. 

We were referred by counsel to Urwan v. Ins. Co., 125 Wis., 349, in 
support of plaintiff's right to recover, but the authority does not sustain 
the position. I n  that case the plaintiff applied for a policy of in- 
surance for five thousand dollars on the twenty-year payment plan and 
was to become a member of a board of special agents of the company, 
and paid $159.55 as a tentative premium on the policy for which he 
had applied. I n  an action brought to recover this premium plaintiff 
introduced evidenee tending to show that the contract and policy sent . 
plaintiff were entirely different from the agreement he had made, and 
that the agent of defendant had been guilty of false and fraudulent 
representations in inducing plaintiff to apply for the policy and pay the 
money; that plaintiff, on discovering the discrepancy, immediately of- 
fered to return both the contract and policy, etc. Recovery was sus- 
tained, and, in part, on the ground that, though the contract may have 
been forbidden by the statute, plaintiff, having repudiated same while 
the illegal portion was entirely executory, .could recover the amount 
he had advanced. 

To the extent stated, the position is recognized in Edwards v. (104) 
Gol&boro, supra, and not only finds support in the Wiscon- 
sin case cited, but in other decisions of authority (Spr ing Go. v. 
Knowlton, 103 U. S., 49; Stacy v. Foss, 19 Me., 335)) and may be taken 
as established, at least where the parties are not in pari delicto or pub- 
lic policy does not forbid that recovery should be enforced. Webb v. 
FuZchire, 25 N. C., 485; Clark on Contracts, p. 338; 15 A. & E. (2 
Ed.), 1007. But in our case there has been no repudiation of the agree- 
ment nor any money withheld by defendant by reason of it, the premium3 
paid having been accounted for to plaintiff in the surrender value of 
the policy; and the action is in direct recognition of an illegal executory 
contract, and demands damages for its nonperformance. 

Again, i t  is urged that the statute, as expressed, only forbids the 
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company and its agents from making the contract in question, and, hav- 
ing been passed for the protection of policy holders, an insurant seek- 
ing to recover on such a contract is not considered as in  pari delicto, 
and for that reason should be allowed to recover. There are various 
recognized exceptions to the principle which finds expresaion in the 
maxim, in pari delicto, etc. They will be found very well digested in 
Clark on Contracts, p. 336 et seq., and well-considered decisions support 
and apply the principle and its modifications as there stated. Tate v. 
Building Assn., 97 Va., 74; Lawn v. Ins. Go., 131 Wis., 555. One of 
the exceptions referred to is to the effect that "parties are not to be 
.regarded as being in  pari delicto where the agreement is merely malum 
prohibitum, and the law which makes it illegal was intended for the 
protection of the party asking relief; and an instance not infrequent 
occurs in legislation on insurance where a statute forbids the issuance 
of a policy without a license, or establishes some other formal require- 
ment, and the prohibitive features are addressed to the company or its 
agents, and the penalty, if any, only imposed upon them. I n  such case, 
if a company, without having taken out license, issues a policy, receives 
the premium, and a loss occurs, the statute will not prevent a recovery. 

I n  the case suggested there is an executed consideration, and, the law 
having been passed for the general protection of policy holders, the ex- 
ception is allowed to prevail. But no such position can obtain when 
the action is to enforce a contract entirely executory, and the same is di- 
rectly forbidden by law, and a recovery would be subversive of the 
~ e r ~ " ~ u b l i c  policy -which the statute wa; designed and intended to up- 
hold. True, the statute, in terms, is only addressed to the companies 
and their agents, and is enacted for the protection of policy holders; 

but this is for the general body of policy holders who would 
(105) suffer by the enforc6ment of such agreements, and not for those 

who have entered into the forbidden agreement and are seeking 
to profit by its terms. I n  such case the litigants are in  pari delicto, 
and any and all recovery is denied. Edwarrds v. Col&boro, supra; York 
v. Merritt, 77 N. C., 214; King v. Winants, 71 N. C., 469; Pres. Mini- 
sters' Fund v. Thomas. 126 Wis.. 281. 

The contract declared on comes directly under condemnation of the 
principles expressed and sustained in these decisions, and the judgment 
overruling defendant's demurrer must be reversed. 

Reversed. 

Cited: Lloyd v. R. R., post, 540, 541 ; Sykes v. Thompson, 160 N.  C., 
351; Slehli v. Express CO., ibid., 506; Parrott v. R. R., 165 N. C., 309. 
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S. B. FINCH V. A T L A N T I C  COAST L I N E  R A I L R O A D  COMPANY. 

(Filed 6 October, 1909.) 

1. Railroads-Shipper-Cotton-Licensee. 
One who is prep~ring bales of cotton for shipment in a customary man- 

ner on the platform provided by a railroad company for the purpose is 
not a bare licensee. 

2. Railroads-Cotton Platform-Repairs-Duty to Shippers-Negligence- 
Questions for Jury. 

A railroad company owes a duty to its patrons shipping bales of cotton 
over its lines to keep in repair its platform used and furnished by it for 
that purpose, and when there is evidence tending to show that one thus 
shipping cotton, while complying with the instructions of defendant's 
agent in heading up the bales so that their marking could readily be 
seen. was injured by his foot catching in a hole in the platform left by a 
rotting plank, which was concealed by the bale he was then handling, it 
is sufficient to take the case to the jury upon the issue of defendant's 
negligence. In this case the question of contributory negligence was not 
presented. 

APPEAL from 0. H. Allen, J., a t  March Term, 1909, of NASH. 
Action, to recover damages for an injury sustained by plaintiff from 

falling in a hole in defendant's cotton platform at Springhope. 
These issues were submitted to the jury: 
1. Was plaintiff injured by the negligence of defendant? Answer: 

Yes. 
2. What damage is plaintiff entitled to recover? Answer: Two thou- 

sand five hundred dollars. 
From the judgment rendered the defendant appealed. 
The facts are sufficiently stated i n  the opinion of the Court. 

Jacob Battle for plaintiff. 
Bunn & Spruill for defendant. 

BROWN, J. The only controversy in this appeal arises upon the re- 
futal of his Honor to allow the motion to nonsuit, and in so ruling we 
are of opinion he did not err. The evidence tends to prove that the 
plaintiff was a merchant and cotton buyer of Springhope, in which town 
the defendant had, on its right of way, near its station house, a large 
platform, upon which it was required that cotton bales should be placed 
before bills of lading would be issued for the same. I t  was also re- 
quired or requested by the defendant that the bales should be '(headed 
up," put in an upright position, with the marked ends up. This plat- 
form was kept up by the defendant to receive cotton intended for ship- 
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ment over its road, and, as its agent testified, i t  was required that cotton 
be placed on the platform before bills of lading would be issued for it, 
and headed up so the marks could be seen and taken down by the agent. 
On the occasion in  question the plaintiff purchased in  the streets a bale 
of cotton from a farmer, and he threw i t  out of his cart on said platform, 
according to the usual custom. The bale was lying down flat and coy- 
ered a hole in the platform seven or eight inches wide and two or three 
feet long, a decayed piece of plank having broken out there. The plain- 
tiff, with the assistance of the farmer, was engaged in  putting the bale 
in  an upright position, in  order to meet the requirement of the defendant, 
and intended to have i t  shipped by the defendant, when his left leg 
went down in  the hole and the bale fell on his right leg and he was ser- 
iously injured. The defense of contributory nsgligence is not set up in 
the answer. 

Upon these facts we think the defendant is plainly liable, upon well- 
settled principles. Dowd v. R. R., 20 L. R.  A., 531, and cases cited; 
16 Am. & Eng. ( 1  Ed.), 413, 415 ; 21 Am. & Eng. (2  Ed.), 417, note 
2 ;  2 Jaggard on Torts, 895, 896. At  the time plaintiff mas injured he 
%as not a bare licensee, as in Quantz v. R. R., 137 N. C., 136, or Peterso?& 
v. R. R., 143 N. C., 260; but the inducement to deposit his cotton on the 
platform was equivalent to an invitation to do so. Briscoe v. Light Co., 
148 N.  C., 405. At the time he was injured plaintiff was engaged in 
obeying the instructions of defendant's agent to head up the bale so the 
mark could be taken down by him and bill of lading issued. Plaintiff 
was really transacting business with the company, as he was delivering 
the bale on the platform kept by defendant for the purpose of receiving 
i t  for shipment. 

The defendant owed a duty to its patrons so engaged to keep the plat- 
form in  repair. Phillips v. R. R., 124 N. C., 126 ; 1 Fetter on Carriers, 
sec. 228. 

Affirmed. 

Cited: Mofiroe v. R. R., post, 377; Patrick v. Xprings, 154 N. C., 
272; Autry  v. R. R., 156 N. C., 295; Silvey v. R. R., 172 E. C., 112, 
114. 
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(107) 
G. F, WILLIAMS T. CHARLES F. DUNN ET AL. 

(Filed 6 October, 1909. \ 

1. Deeds and Conveyances-Mortgages-Pleadings-Cancellation-Evidence. 
In an action for the cancellation of a bond and mortgage on plaintM's 

land, plaintiff alleged that they were given defendants upon considera- 
tion that the latter would pay a certain prior mortgage indebtedness of 
plaintiff, which, owing to the defendant's delay, plaintiff had to pay when 
he was in imminent danger of losing the land under foreclosure. The 
answer raised no material issue: Held, upon the pleadings, it  appeared 
there w2s z failure of ccnsicleratio~ anc? the bond and mortgsge shonld 
be canceled. 

2. Appeal and Error-Admissions of Counsel-Deeds and Conveyances- 
Cancellation-Conditions Precedent. 

When it is adjudged from the pleadings that plaintiff is entitled to the 
relief demanded, that his certain bond and mortgage held by the defend- 
ants be canceled. and it appears, from facts admitted by counsel on 
appeal that defendants should first be repaid a certain sum of money 
they had paid to plaintiff in consideration of the transaction relieved 
against, the cancellation of the bond and mortgage will be decreed upon 
the condition of defendants' being repaid. , 

3. Appeal and Error-Reversed on Merits-Judgment Modified-Costs. 
On this appeal, the plaintiff (appellant) having succeeded upon the sub- 

stantial merits of the case, and the judgment below being modified upon 
admission of plaintiff's counsel, the defendants, not appealing as to that 
matter, are taxed with the costs of appeal. 

APPEAL by defendants from W. R. Allen, J., at  J u n e  Term, 1909, of 
LENOIR. 

The facts are sufficiently stated in  the opinion. 

Y.  T.  Orrnond for plaintif. 
C. F. Dunn for defendant. 

WALKER, J. This  is a civil action, brought by the plaintiff, for  the 
cancellation of a bond and mortgage given by h im to the defendant. 
I t  is alleged in  the complaint that, i n  consideration of the execution of 
the bond and mortgage, the defendant agreed to pay certain indebtedness, 
i n  the amount of $565, of the plaintiff to the Kinston Insurance and 
Realty Company, and of $300 to L. Harvey & Son, and fo  satisfy a judg- 
ment of $50 against the plaintiff. The plaintiff's counsel admitted here 
that the defendants had paid the plaintiff the sum of $10 a t  the time 
the papers were executed. I t  was so alleged i n  section 4 of the com- 
plaint and denied i n  the answer, but we will act upon the admis- 
sion of counsel i n  the disposition of the case upon its merits. (108) 
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The defendant filed an  answer. but no material issue was raised 
by its denials or by any affirmative averments therein. The court ad- 
judged, upon the pleadings, that the bond and mortgage be canceled, and 
the defendant, having duly excepted, appealed to this Court. 

Having carefully examined the pleadings in  the case, we have been 
unable to discover that they raise any issue of law oir of fact fit to be 
considered by the court o; jury. ~ i e  defendants obtained the bond 
and mortgage upon a promise to the plaintiff, with which they have 
failed to comply, and, upon their own showing, they have no defense 
to the cause of action set out in  the complaint. Indeed, they seem to 
have played "fast and loose" with the plaintiff, and to have had little 
or no regard for their duty as fiduciaries toward him. They permitted 
his land to  be advertised for sale by his creditor, and he was i n  imminent 
danger of losing it, when he paid off the incumbrance. The day after 
this was done. the defendant, it seems, tendered the amount due upon 
the debt, to which the l a i d  had been advertised for sale, but he was 
too late. The debt was due, and he should have been more diligent, 
and, furthermore, by the terms of his contract, he was required to be so. 
The plaintiff, having been compelled to pay the money in order to save 
his land, is entitled to be' reimbursed by the defendants. 

The defendants are entitled to have the $10 which was paid by them 
returned by the plaintiff, and the bond and mortgage will not be canceled 
until this is done. The judgment, as thus modified, is affirmed, but the 
defendants must pay the costs of this Court, as they did not specially 
appeal, because the plaintiff had been allowed to retain the amount so 
paid, and the plaintiff has succeeded in this Court upon the substantial 
merits of the case. 

Judgment modified. 

JOIlNSTON COUNTY SAVINGS BANK v. C. C. CHASE. 

(Filed 6 October, 1909.) 

1. Evidence-Competent in Part-Objections and Exceptions. 
When a part of the testimony of a witness is competent and relevant, an 

objection to his entire testimony will not be sustained. 

2. Negotiable Instruments-Fraud-Purchaser Wf?h Notice-Agent's Declar- 
ations-Evidence. 

On the defense of an action brought upon an acceptance given by de- 
fendant and assigned by the drawer to the plaintiff, when it is alleged 
in the answer that they were given for certain jewelry bought by defend- 
ant of the drawer upon the false and fraudulent representations of the 
agent of the latter and assigned to plaintiff with notice of the fraud, it is 
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not reversible error to show the alleged fraudulent statements of the 
agent at  the time of the negotiations. . The evidence would be harmless if 
it is found that the plaintiff was a purchaser without notice, and, if 
otherwise, the agent's statements would bind the plaintiff. 

3. Same-Principal and Agent-President. 
Upon the question of whether a bank purchased an accepted draft with 

notice of fraud on the part of the drawer in obtaining it, it is competent 
to show by the bank president, who was active in the transaction, that the 
bank purchased with notice of the fraud, leaving the question an open 
one for the jury, when the evidence is conflicting, under proper instiuc- 
'tions from the court. 

4. Instruction Entire-Verdict Directing-Evidence Conflicting. 
A requested instruction directing the jury to answer each of several 

issues in a certain manner, if they believed the evidence, is not correct 
when there is conflicting evidence as to  one or more of them. The instruc- 
tion being asked in its entirety every substantial and integral part must 
be correct in law. 

APPEAL by plaintiff from 0. H. Allen,  J., at March Term, 1909, (109) 
of MARTIN, in  an action originating in a court of a justice of the' 
peace. 

M a r t i n  & Critcher for p l a i n t i f .  
H. W.  Xtubbs for defendant .  

WALKEX., J. This action was brought for the recovery of $125, al- 
leged to be due on two drafts which were drawn by the Puritan Manu- 
facturing Company upon C. C. Chase, trading as the "Chase Drug 
Store," accepted by the latter and endorsed to the plaintiff. The court, 
without objection by the parties, submitted issues to the jury, which, 
with the answers thereto, are as follows: 

1. Did the Puritan Manufacturing Company represent and guarantee 
to defendant that the goods were of such quality and kind as described 
in  the pleadings ? Answer : Yes. 

2 .  Were the representations and warranties false and fraudulent, as 
set forth in  the pleadings? Answer: Yes. 

3. Did the plaintiff purchase the said paper writing before maturity, 
in  good faith, for value and without notice of said alleged fraud? An- 
swer : No. 

The defendant, as will appear from the pleadings and issues, averred 
that the drafts were given by him in  the purchase of certain articles 
of jewelry from the Puritan Manufacturing Company, which he 
bought to resell, and that the said manufacturing company, by (110) 
its agent who, sold the jewelry, made false and fraudulent repre- 
sentations as to the quality and value of the same, and also stated that 
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the defendant could safely sell the jewelry with a guaranty as to its 
good quality. The defendant further alleged that the jewelry "began 
to tarnish" and "the plating dropped off," so that he was unable to sell 
the same. Several contracts of sales were made, but the goods were re- 
turned as being valueless. I t  was still further alleged that the jewelry 
became useless to him. 

The defendant proved by one Leslie Fowden the conversation between 
C. C. Chase and the salesman of the defendant a t  the time the jewelry 
was bought. This evidence was objected to by the plaintiff, but ad- 
mitted by the court. The objection was addressed to the entire te'sti- 
mony of the witness Fowden, some of which was clearly competent and 
relevant to the issues, and for this reason was properly overruled, even 
if the other portion of the testimony was incompetent. S. v. Ledford, 
133 N. C., 714, and cases cited. 

But we think all of the material testimony of the witness was com- 
petent. How could the false and fraudulent representations of the 
Puritan Manufacturing Company be otherwise established than by the 
statements of its agent to the defendant at  the time he was negotiating 
with him for a sale of the goods ? I t  was the primary and best evidence 
that could be offered for that purpose, and certainly was competent, 
even against the plaintiff, to prove what was the contract of sale. I f  
the plaintiff purchased the drafts in  due course without notice of the 
fraud, i t  acquired a good title to it, notwithstanding the fraud, and the 
testimony of Fowden would in that event be harmless. I f  it received 
the drafts as endorsee, with notice of the fraud, the result would be 
otherwise. 

The defendant introduced in evidence the deposition of W. H. Fry to 
prove that the plaintiff did not pay value for the drafts and took them 
with notice of the fraud, but we do not think any one of the objections 
are tenable, and, besides, the testimony of the witness would seem to be 
practically harmless. I t  is not necessary to consider the objections 
seriatim. I t  may be said, generally, that it was competent to prove by 
W. H. F r y  the nature of the transactions between the plaintiff bank, 
he being its president, and the Puritan Manufacturing Company, re- 
lating to the purchase of the drafts. F r y  had knowledge of their deal- 
ings and, indeed, represented the bank actively in  the same. Whether 

upon the whole evidence, the bank paid value for the drafts 
(111) or had notice of the fraud was an open question for the jury to 

decide, under proper instructions of the court. 
The plaintiff, in  apt time, requested the court to charge the jury 

that, if they believed all the evidence i n  the case, they should answer 
the first issue No, the second issue No, and the third issue Yes. The 
court refused to give the charge, and the plaintiff excepted. The in- 
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struction was properly refused. I t  was asked to be given i n  its entirety, 
and every substantial and integral part of i t  must be correct i n  law. 
Bost v. Bost, 87 N. C., 477 ; Ins. Co. v. Sea, 21 Wallace, 158 ; S. v. Led- 
ford, supra. There was evidence for the jury to consider as to the false 
and fraudulent representations, and, therefore, it would have been error 
to instruct the jury to answer the first and second issues No. The court 
could not direct such a finding i n  the very teeth of evidence strongly 
tending to establish the fraud. The instruction not being correct as a 
whole, the judge committed no error in  declining to submit it to the jury, 
even if i t  was correct as to the third issue. 

We have examined the record carefully and have been unable to dis- 
cover any reason for setting aside the judgment of the court and ordering 
a new trial. 

No error. 

Cited: Unitype Co. v. Ashcraft, 155 N. C., 68; Machine Co. v. Mc- 
Kay ,  161 N. C., 587; It. R. v. Mfg. Co., 169 N. C., 169. 

V. H. FREE'MAN v. JOSIAH BROWN, ADMR. 

(Filed '6 October, 1909.) 

1. Issues-Evidence Immaterial-Harmless Error. 
The admission or esclusion of evidence not pertinent to the inquiry or 

material to the issue does not constitute reversible error. 

2. Same. 
Upon an issue involving the determination of the question of an express 

contract, as to whether plaintiff's deceased father had agreed to compen- 
sate him for services rendered for a term of years by giving him a t  his 
death the farm on which he lived, worked, etc., evidence tending to show 
services performed by plaintiff far his father from which the jury could 
imply a contract and fix their value as upon a qualztum meruit was imma- 
terial, and was harmless error. 

3. Evidence-Depositions-Motion to Suppress, When Made. 
An objection and motion made on the trial of the cause to suppress a 

deposition taken therein for that the deposition was taken before the 
filing of the answer or issue joined, is made too late. The motion, a t  
least, should have been made before the trial was entered upon. 

4. Evidence-Depositions, When Used-Answer. 
A plaintiff is not required to delay taking the deposition of a witness 

in a cause until after answer is filed. Revisal, sec. 1M7. 
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5. Contracts to Convey-Consideration of Services-Deceased Persons- 
Evidence Sufficient-Nonsuit. 

Evidence is sufficient to take the case to the jury upon an issue as to 
whether plaintiff's deceased father had agreed, in consideration of ser- 
vices to be rendered, to give him, at his death, the farm he resided on, 
which tends to show, by several witnesses, that intestate had told them 
that he had agreed to give or leave by will, etc., the farm upon such con- 
ditions; and upon a motion as of nonsuit upon the evidence such testi- 
mony must be construed in the view most favorable to plaintiff's conten- 
tions, and each ingredient making for plaintiff's claim taken as established. 

6. Contracts to Convey-Consideration of Services-Deceased Persons- 
Failure to Perform-Limitation of Actions. 

To an action to enforce an express contract made by deceased to convey 
or leave by will certain lands to plaintiff at  his death, in consideration of 
continued services rendered thereon by plaintiff to him, the statute of 
limitations only begins to run from the death of the deceased or from 
the time he was to hare performed his part of the contract, or from the 
time it has been ascertained that he has failed therein. 

(112) APPEAL from Guiow, J., a t  May Term, 1909, of BERTIE. 
The plaintiff, after averring the death of Josiah Freeman, 

intestate, and the qualification of defendant Brown as his administrator, 
alleges that the plaintiff is a son of the intestate, who, for many years 
prior to his death, was in  feeble health and unable to care for himself; 
that he (the plaintiff) lived with his father, a t  his request, from the 
time he became of age, in  1887, to 1907.; that his father promised him 
that if he would live with him and care for him and look after his farm 
he would compensate him (the plaintiff) by giving him his farm, of 
about 69 acres, at  his death. The plaintiff alleged that he lived with his 
father to his death; that he cultivated the farm, looked after and at- 
tended to all of his father's business, and cared for and looked after the 
wants of his father and mother during their lives ; that the intestate sur- 
vived his wife many years and was very feeble and unable to care for  
himself. The other heirs a t  law were made parties on their petition, 
and a joint answer was filed by them and the administrator, in  which 
they denied all the material allegations of the complaint; pleaded the 
statute of limitations; that plaintiff, as a member of the family, re- 
ceived all the rents and profits, converted to his own use a11 the personal 
property of his father, and has never accounted therefor; that plaintiff 
is indebted to the estate i n  a large sum, and prayed that an  account 
be taken by a referee. The following issues were submitted by his 

I 

I 
Honor : 

I (113) 1. Did Josiah Freeman, a t  the time the plaintiff, V. H. Free- 
i man, arrived a t  the age of twenty-one years, request the plaintiff, ~ Q. H. Freeman, to remain with him a t  his home and care for him and looh 



N. C.] FALL TERM, 1909 

out for his business, and that if he (the said V. H. Frceman) would do 
so, he would, a t  his death, compensate plaintiff for his services and 
attention by giving plaintiff his farm on which he lived? 

2. I f  so, is plaintiff's action barred by the statute of limitations? 
3. I s  defendant's action upon his counterclaim barred by the statute 

of limitations ? 
The jury made these responses; Yes, to the first issue; No, to the 

1 second issue, and No, as to the three years next preceding the commence- 
ment of this action; Yes, prior thereto. Upon the verdict his Honor 
signed judgment adjudging the taking of an account necessary, ordering 
a compulsory reference and appointing a referee to state the account be- 
tween the parties in  accordance with the verdict, requiring a report 
from referee and retaining the cause for further orders. The defend- 
ant appealed. 

Winborne & Winborne for plaintiff. 
Winston & Matthews and W .  R. Johnson, for defendant. 

MANNING, J., after stating the case: The form of the issues sub- 
mitted by his Honor, to which no exception was taken by the appellants, 
or other issues tendered by them, renders i t  unnecessary to consider 
several exceptions appearing in the record and pressed upon our atten- 
tion. The first issue was to determine the existence of an express con- 
tract, as set forth in that issue. The evidence of the plaintiff himself, 
tending to show services performed by him for his father, from which 
the jury could imply a contract and fix their value as upon yuantunl 
rneruit, was immaterial, and we cannot see-certainly, as no part of his 
Honor's charge is sent up in  the record-that the defendants were 
prejudiced by the admission of it. I f  this evidence were material or 
pertinent to any issue, its competency would present a difficult ques- 
tion for solution, under the decisions of this Court. Durm v. Currie, 
141 N. C., 123 ; Stocks v. Cannon, 139 N. C., 60; Davidson v. Bardin, 
139 N. C., 1, and cases cited. I t  has been held i n  numerous cases de- 
cided by this Court and other appellate courts that neither the admis- 
sion or exclusion of immaterial evidence-immaterial in the determina- 
tion of any issue to be found by the jury (and i t  cannot be seen by 
the appellate Court that the appellant was prejudiced thereby)-will 
constitute reversible error. I n  re Thorp, 150 E. C., 487; Davis I:. 

Thornburg, 149 N. C., 233; Griffin v. R. R., 123 N. C., 55; Jem 
nings v. Hinton, 128 N. C., 214; Collins v. Collins, 125 N. C., 98. (114) 
This disposes of the first six exceptions of the appeilants, all of 
which were taken to the evidence of the plaintiff of the purport above 
stated. 

The seventh exception is thus stated in  the record: "Here the plaintiff 
111 



I N  T H E  SUPREME COURT [ l 5 l  

offers in  evidence the deposition of Hattie Freeman. The defendant ob- 
jects and moves to suppress the deposition, for that the same was taken 
before there was issue joined in  the cause, in  that the answer had not 
been filed a t  the date of taking the deposition. Motion denied and ob- 
jection overruled. Defendant excepts." This exception cannot be sus- 
tained. The motion to suppress the deposition ought to have been made, 
at  latest, before the trial was entered upon. Section 1647, Revisal; 
Ivey  v. Cotton, Mi lk ,  143 N. C., 189. I t  is not required by section 1652, 
Revisal, that the plaintiff shall delay the taking of evidence by deposi- 
tion until after answer is filed. On the contrary, i t  has been held that 
i t  is competent, under the limitation prescribed in  the cases cited, to 
use a deposition taken in  one case in  a subsequent case. Bryan, v. 
illalloy, 90 N.  C., 508; Stewart v. Register, 108 N. C., 588; Mabe v. 
Mabe, 122 N. C., 553. 

The eighth, ninth and tenth exceptions present the question, by motion 
to nonsuit and by refusal of his Honor to direct the jury to answer 
the first issue No, whether there was sufficient evidence to take the case 
to the jury. Several witnesses for plaintiff testified as to statements 
made to them a t  various times and places by the intestate, from which 
the jury could fairly and reasonably find that the express contract, stated 
in the issue, existed between plaintiff and his father. While no one of 
the witnesses testified in the exact language of the issue, we do not 
understand that to be necessary. Where a motion to dismiss an action 
is made, under the statute, the evidence must be construed i n  the view 
most favorable to the plaintiff, and every fact which i t  tends to prove, 
and which is an essential ingredient of the cause of action, must be 
taken as established, as the jury, if the case had been submitted to them, 
might have found those facts from the testimony. Cotton v. R.  R., 
149 N. C., 227; Brittain, v. Westhall, 135 N. C., 492. One witness, Ed- 
gar Askew, testified that the intestate told him that he had told plain- 
tiff, after his son, Walter, one of the defendants, left him, about twenty. 
years before, that if he would stay with him and help him out of debt 
he would will him what he had when he died; another, that plaintiff 
lived with his father, looked after him and the farm and property, 
and that intestate told plaintiff he must live with him and take care of 

him; another, that he heard the intestate say the plaintiff had 
(115) worked there (on the farm), had redeemed the farm, and he had 

given it to him-that plaintiff did e~rerything around the farm; 
another, that he had seen plaintiff plow, hoe, ditch and repair buildings, 
and heard the intestate say that he had given everything he had to the 
plaintiff. I n  our opinion, from this evidence of the conduct, declarations 
and attending circumstances, the jury could fairly infer a contract or 
mutual understanding, as stated in  the issue. 

112 
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The eleventh exception is to the refusal of his Honor to give the fol- 
lowing charge, at the request of the defendants: "That the plaintiff's ac- 
tion is barred by the statute of limitations, except for services rendered, 
if any, for the three years next preceding the death of the defendant's 
intestate." I n  the statement of the case on appeal we find this state- 
ment: "It was agreed, by consent, that if the jury answered the first 
issue Yes the court should answer the other issues for the jury as 
found in the record." I n  view of this statement, we doubt if this ex- 
ception is presented for consideration; but, passing this, we do not 
think his Honor should have given the instruction prayed. The finding 
of the jury to the first issue brings this case clearly within the princi- 
ple, declared in Miller v. Lash, 85 N. C., 51: "Where services are per- 
formed by one person for another, during life, under a contract or 
mutual understanding, fairly to be inferred by their conduct and de- 
clarations and the attending circumstances that compensation therefor 
is to be provided in the will of the party receiving the benefit of them, 
and the latter dies intestate or fails to make such provision, the sub- 
sisting contract is then broken, and not only will the action then lie 
for the recovery of this reasonable value, freed from the operation of 
the statute, but it could not be maintained before." 

No issue as to the value of plaintiff's services was submitted; but, in 
view of the counterclaim set up by the defendants, both parties seemed 
to conclude that the value of plaintiff's services and his liability upon 
the matters set up in the counterclaim could be more justly and accu- 
rately determined by a referee and the stating of an account by him. 
Having found no reversible krror in the trial below, the judgment is 

Affirmed. 

Cited: Morton. v.  Lumber Co., 152 N. C., 55; Deppe v. R. R., ibid., 80; 
Heilig v. R. R., ibid., 471; Edge v. R.  R., 153 N. C., 220; Mfg. Co. v. 
Townsend, ibid., 245; Lowrie v. Oxendine, ibid., 269; Moore v. Horne, 
ibid., 416; West v. Tamwing, 154 N. C., 46; Eornegay v. R. R., ibid., 
392; Beck v. Bank, 161 N. C., 205; Nance v. Rourk, ibid., 649; Ball- 
Thrash v. McCormick, 162 N. C., 473; Lloyd v. R. R., 166 N. C., 29; 
Helsabeck v. Doub, 167 N. C., 206 ; S h w  v. Public Service Corporation., 
168 N. C., 615; Horton v. R. R., 169 N. C., 116. 
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(Filed 6 October, 1909.) 

1. Executors and Administrators-Fiduciary Capacity-Sale to Make Assets 
-Suit of Creditors-Jurisdiction. 

It is a fiduciary duty of the personal representative of deceased to sell 
land to make assets to pay his debts, when the personal property is  
insufficient, and upon his failure to  do so a n  action will lie in the Supe- 
rior Court by a single creditor to  subject the land t o  the payment of his 
claim, though the action may be converted afterwards into a creditors' 
suit. 

2. Executors and Administrators-Debts-Judicial Sales-Judgment, Motion 
to Set Aside-Findings-Appeal and Error.  

The facts found by the judge of the Superior Court, having evidence to  
support them, are conclusive on appeal from his denial of a motion to 
set aside a judgment directing that  decedent's lands be sold by his per- 
sonal representative to  pay his debts. Clark's Code, see. 417. 

3. Executors and Administrators-Debts-Sale of Lands-Innocent Pur- 
chaser-Infants-Parties-Representation-Process. 

An innocent purchaser for value without notice of land sold under 
judgment of the Superior Court by the personal representative of de- 
ceased to make assets to pay his debts, takes free from the claim of chil- 
dren, not in esse, a t  the time of sale, to whom the lands descend subject 
to the life estate of their father, when the father, as  life tenant, had been 
served with process and was hound by the order of sale, atfirming Car- 
ratmy L.. Lassitel., 139 N. C., 145. 

4. Judicial Sales-Motion to Set Aside-Innocent Purchaser-lnfants- 
Parties-Process-Service-Proof-Record Evidence. 

A purchaser a t  a judicial sale is only required to see that the court has 
jurisdiction of the parties and the cause of action. And when i t  appears 
that  certain parties defendant were minors and Interested in the lands 
sold, that  guardians ad litem had been appointed for them and that the 
sheriff had served the summons on them by reading it, and it  nowhere 
appears in the record that  they were under the age of fourteen so as  to 
require service by copy, etc., a s  provided by the statute, the service on 
them is apparently sufficient and the rights of an innocent purchaser a t  
the sale will not be disturbed. 

5. Same-Equitable Considerations-Lapse of Time. 

Upon a motion to set aside a judicial sale of lands in which the rights 
of a n  innocent purchaser for value have intervened as  against the claims 
of infants, setting forth irregular service, the .courts should give much 
weight to such facts as  show a representation of the infants by a guardian 
acting in good fai th;  that  the payment of a debt for which the lands were 
sold was justly due and established by judgment which the lands should 
have been sold to  pay and that  the land brought a fair price a s  indicated 
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by the sale being confirmed by the court upon due consideration; and 
under such facts in this case, the defendants were not entitled to a favor- 
able consideration of the court, they having waited many years after 
reaching their maturity before moving to vacate the judgment. 

1 APPEAL by defendants W. A. Strickland and J. M. Stallings (117) 

I from 0. H. Allen, J., at April Term, 1909 of FRANKLIN. 
Motion to set aside the judgment of the Superior Court in the above- 

entitled action, which was brought for the purpose of selling land to pay 
the debts of the testatrix, Martha Moore. She died, leaving a will, in 
which shs appointed the defendants W. A. and J. C. Moore executors. 
The motion to set aside the judgment was made by Mabel, Annie and 
Joshua Moore, children of J .  W. Moore and Frances Strickland; Mary 
Stallings and Sidney Harris, children of Sarah E. Harris. By her will 
the testatrix devised certain lands to her son, J. W. Moore, for his 
natural life, and then to his bodily heirs, share and share alike, and an 
undivided one-third interest in other land she devised to her daughter, 
Sarah E. Harris, wife of S. A. Harris, in fee. There is a provision for 
equality in the division of her estate, real and personal, among her 
children, but i t  is not necessary, for the purpose of deciding the case, to 
set it out. The testatrix died in 1874, and in 1879 R. F. and W. H. Yar- 
borough,the plaintiffs in this action, recovered judgment against her 
executors for the sum of $871.52, with interests and costs, which judg- 
ment was later assigned to the Wachovia National Bank. This action 
was. commenced in October, 1883, against the executors and devisees, 
under the will, to sell the lands of the testatrix for the payment of her 
debts and liabilities, the personal estate having been exhausted. The 
court ordered a sale of the land at the Fall Term, 1884; the sale was 
made 2 March, 1885; the commissioner made his report to thk court, 
and at November Term, 1885, the sale was in all respects confirmed and 
title ordered to be made to the purchasers, upon payment of the pur- 
chase money, except as to certain tracts allotted to Sarah Harris and 
others, which were ordered to be resold. The commissioner, in obe- 
dience to this order, sold said lands and reported the sale to May Term, 
1886, of the Superior Court, and at January Term, 1888, his report 
was confirmed as of May Term, 1886, with directions to make title to 
the purchasers, the purchase money having been paid. Final judgment 
was entered in 1891. 

Judge Allen found the facts from the evidence before him, and it 
appears from his findings that the only controversy relates to the land 
devised to J. W. Moore and Sarah E.  Harris. I t  appears therefrom 
that there was no service of the summons upon J. W. Moore, who had 
not married and did not marry until ten years after the final 
judgment in this action. At his own request, he was permitted by (118) 
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the court to come in and make himself a party to the action, 
bought a part of the land at the sale under the order of the court, was - 
served with sundry notices in the cause, as purchaser, and accepted a 
deed from the commissioner for the land bought by him. The said 
John W. Moore had three children by his marriage, namely, Mabel 
Moore, Annie Moore and Joshua Moore, who were, of course, not par- 
ties to this action, and who now move to set aside the judgment. 

As to the interest of Sarah E. Harris, i t  appears from the findings 
of fact that she was living at  the time of her mother's death, but died 
before this suit was commenced, and her interest descended to her 
children, Frances Strickland, Mary Stallings a i d  Sidney Harris, sub- 
ject to the estate by the curtesy of A. S. Harris, husband of Sarah 
Harris, who survived her. Frances Strickland was of full age when 
this suit was commenced. Mary Stallings is now about forty-one years 
old, and Sidney Harris was under fourteen years of age at  the time 
the suit was commenced. The motion to set aside the judgment was 
made by the heirs of J. W. Moore and the heirs of Sarah Harris. It 
appears that guardians ad litem were appointed by the court for all the 
infants. and filed answers to the petition f o i  the sale of the land. I t  does 
not appear that any copy of the summons was delivered to the infant 
under fourteen years of age, or "to his father, mother or guardian, or to 
any person having the care and control of him, or with whom he resided, 
or in whose service he was employed." Revisal, sec. 440, subsec. 2. 

The court further finds that the proceeding throughout was fairly 
and honestly conducted; that the: persons now moving to set aside the 
judgment were not prejudiced thereby, as they had no real or merito- 
rious defense thereto; that the persons who have bought the land are 
innocent purchasers, having purchased for full value and without notice 
of any defects or irregularities, and that the motion to vacate the judg- 
ment was not made within a reasonable time, i t  having been made about 
eighteen years after the final judgment in the cause. 

The court thereupon denied the motion and entered judgment for 
costs against those by whom it was made. They excepted and appealed. 

Bickett & White, F. 8. Spruill and William H. Rufim for pbiat<fs. 
W.  M. Person and T. T. Hicks for defe+mts. 

(119) WALKER, J., after stating the case: I t  is well settled that the 
Superior Court had jurisdiction of the proceeding to sell the land 

for the purpose of paying the debts of the testatrix. Laws 1876-77, oh. 
241 ; Revisal, sec. 129 ; H'aywood W. Haywood, 79 N. C., 42 ; Clement v. 
Cozacrt, 107 N.  C., 695; Fisher W. Trust Co., 138 N. C., 90. A single 
creditor may proceed by action in that court to subject the land of his 

11% 
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deceased debtor to the payment of his claim. Pepam v. Arringtont 82 
N.  C., 326; Shober v. Wheeler, 144 N. G., 409. Especially may he sue 
to compel the personal representative to perform his fiduciary duty and 
sell the land for the payment of debts. Pelletier v. Saunders, 67 N. C., 
261. The statute makes it the duty of the personal representative to 
sell the land when the personal property is insufficient to pay the debts, 
and there is no good reason why the creditor should not be permitted 
to compel a performance of this' duty by suit when the representative 
refuses to take any action in the premises. We hold, therefore, against 
the contention of those who now move to set aside its judgment, that the 
court had jurisdiction of the cause. 

We are "concluded by the findings of the judge as to the facts, when 
there is any evidence to support them; and, without discussing the 
question more fully with special reference to the testimony, we will 
consider the case upon the facts as found by him. Clark's Code, sec. 
417. and cases cited in the notes. There is evidence in the record which 
tends to establish the facts as found. 

We will first refer to the legal merits of the motion, so far as the 
children of J. W. Moore are concerned; and for the purpose of dis- 
posing of this branch of the case we will assume that he acquired only 
a life estate by the will of his mother, Martha Moore. He was a party 
to the action, and was, of course, bound by the judgment. The question 
presented is: Are his children also bound under the doctrine of repre- 
sentation? They were not in esse when the judgment was rendered, and 
were not born for some years afterwards. The law is careful to preserve 
and safeguard the integrity of judicial sales. Public policy requires 
that such should be the case, in order to inspire confidence in the regu- 
larity and validity of judicial proceedings in which such sales are 
ordered, and to induce persons to become purchasers. The language of 
Rufin, J., in Sutton v. Bchomwald, 86 N. C., 198, expresses clearly the 
rule of the law in this respect: "In such cases the law proceeds upon the 
ground as well of public *olicy as upon principles of equity. ~urchasers  
should be able to rely upon the judgments and decrees of the courts of the 
country; and, although they may know of their liability to be reversed, 
yet they have a right, so long ss  they stand, to presume that they 
have been rightly and regularly rendered, and they are not (120) 
expected to take notice of the errors of the court or the laches of 
parties. The contrary doctrine would be fatal to judicial sales and 
values of titles derived under them, as no one would buy at prices a t  
all approximating the true value of property if he supposed that at some 
distant day his title might be declared void because of some irregularity 
in the prdceeding, altogether unsuspected by him and of which-he had 
no opportunity to inform himself." We said, in Millsap v. Estes, 137 

117 
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N. C., 544: "It is freely admitted to be the general rule, as argued by 
the defendants' counsel, that innocent purchasers, or those who have 
purchased at  a judicial sale, without notice of any irregularity in the 
proceedings and judgment under which the sale was made, will be pro- 

. tected when it appears that the court had jurisdiction of the parties and 
of the subject-matter of the proceedings, and that the judgment on its 
face authorized the sale. This is but another way of stating the general 
principle that the judgment or decree of a court having general juris- 
diction over the subject-matter, subsisting unreversed, must be respected, 
and sustains all things done under it, notwithstanding any irregularity 
in the course of the proceedings or error in the decision. Williams v. 
Harrington, supra. Such a judgment will therefore sustain the title of 
a purchaser at a sale made under it, if he had no notice of the alleged 
defect in the proceedings. Sutton v. Schonwald, 86 N .  C., 198 ; England 
v. Garner, 90 N. C., 197." What me have quoted is applicable generally 
to this case. 

As to the interest of the children of J. W. Moore, we have held in 
a similar case that they were sufficiently representedXby him, although 
he was but a life tenant of the property. C a ~ r a w a y  v. Lassiter, 139 N. C., 
145. I n  that case (a t  pages 151-152) the Court said: "It appears that 
since the filing of this petition Mrs. Carraway has died. The petitioners 
are not parties to the original proceeding; they claim title to the land as  
remaindermen fter the termination of the life estate of Mrs. Carraway, "r 
under the will of Mrs. Whitehead. . . . I f  the proceeding had been 
one in  which the life tenant had, for any proper reason, invoked the 
aid of the court to sell the land as for partition, only those who were 
parties, either personally or by representation, would be bound by the 
decree. The proceeding is based upon the theory that the executor is, 
by order of the court, selling the lands of his testatrix, which are sub- 

i ject to the payment of her debts, and the devisees or heirs a t  law are 
brought in  that they may show cause why he may not have license to 
do so. I f  the petitioners had been in esse at the time the proceeding 

was instituted, i t  would have been necessary, to divest their inter- 
(121) est, to make them parties. I t  cannot be that a person indebted 

may, by devising his lands, upon contingent limitation to parties 
not in esse, prevent their sale for payment of his debts until all who 
may by possibility take are born, or every possible contingency is a t  

, an end. Mrs. Carraway, for the purpose of enabling the court to pro- 
ceed in the cause, represented the entire title, and children thereafter 
born to her are bound by the judgment.'' This citation is sufficient to  
sustain the ruling of the Court that the children of J. W. Noore are not 
entitled to vacate the sale. 

1 Let us now consider the case so far as it relates to the interest of the 
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children of Sarah Harris. An examination of the record nowhere shows 
that any of her children were under the age of fourteen years, which 
would require the service of the summons by copy and compliance with 
the other provisions of the statute. I t  is true that a guardian ad litem 
was appointed for them, and also for other infants, but this would only 
imply that they were minors and not indicate at  all their respective 
ages. The fact that the sheriff served the summons by reading i t  to 
those infants would indic'ate, if anything, that they were over the age of 
fourteen years. So that, looking at  the record, there was nothing to 
put any person, who intended to buy, upon his guard. Service of the 
summons by reading i t  to a minor is good, unless he is under the age of 
fourteen years, and, as to a purchaser, i t  so appears on the face of the 
record or Be has actual knowledge of the fact. A purchaser at  a judi- 
cial sale is only required to see that the court has jurisdiction of the  
parties and the cause of action. Williams a. Johmon, 112 N. C., 424. 
I n  Hyme v. Trice, 96 N.  C., 243, one of the parties was an infant, but 
the record did not disclose the fact. The court failed to appoint a 
guardian ad litem for him. His motion, after he arrived at  full age, 
was denied, upon the ground that the proceeding was merely irregular 
and he could not have relief as against an innocent purchaser of the 
land which was sold under an order of the court. The proceedings were 
apparently regular and the purchaser was 'protected. So, in Matthews 
v. Joyce, 85 N .  C., 264, viewing the question from a different standpoint, 
the Court said: "To declare a legal proceeding void for the want of 
such service upon a few of the class of whom the larger number, with 
identical interests in  the result, have been regularly brought into court, 
would be to establish a rule subversive of much judicial action, unset- 
tling titles dependent thereon and introducing distrust and confusion 
in  regard to the tenure of estates, the injurious consequences of which 
can hardly be foreseen or estimated; and we do not feel a t  liberty, after 
so long a delay, to disturb the decree on this ground." I t  was 
also held i n  Harrison v. Hargrove, 120 N. C., 96, that where the (122) 
record shows service of process apparently sufficient, the rights of 
an innocent purchaser will not be disturbed. So, in Englad v. Garner, 
90 N.  C., 197, one of the parties to the proceeding, which was ex parte, 
was an infant, who had no knowledge of it, though there was nothing 
in the record to suggest his infancy. With reference to these facts, the 
Court said: ('If he were an infant, this did not render the judgment 
as to him absolutely void; i t  was irregular and might, upon proper appli- 
cation, have been set aside-not, however, to the prejudice of bona fide 
purchasers without notice." 

I t  must be remembered that the court finds, in this case, that the 
parties who now seek to set aside the judgment had no defense to the 
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proceeding and were not in  the least prejudiced by what was done i n  it. 
The infants were all represented by guardians ad litem, who, in good 
faith, so far  as appears, represented them and their interests, and filed 
answers. The debt was justly due, as had been established in a prior 
action by judgment, and the land should have been sold to pay it. The 
sale by the commissioner was reported to the court, and, upon due con- 
sideration, i t  was confirmed. The land presumably brought a fair  price. 
I f  i t  had not, the court would hardly have cbnfirmed the sale. Facts 
such as these have much weight with the court in  passing upon questions 
of this kind. Williamson v. Harrtrnan, 92 N. C., 236. Furthermore, it 
appears that the parties have waited for many years, after reaching 
their majority, before moving in  this case to vacate the judgment; and, 
in view of the facts as found by the court, and this long delay, we do 
not see that they have made any showing which entitles them to the 
favorable consideration of the Court, under the principles of the law 
applicable to this class of cases. Williamson v. Hartmart, 92 N.  C., 236; 
Williams v. Williams, 94 N.  C., 732; Edwards v. Moore, 99 N. C., 1; 
Weaver v. Jones, 82 N. C., 440; Harrison v. Hargrove, 109 N. C., 346; 
Matthews v. Joyce, supra; White v. Mowis, 107 N.  C., 92. 

The motion to set aside the judgment cannot be considered by us as 
a meritorious one, in any aspect of the case. The respondents have pur- 
chased the land in good faith: and for a valuable consideration and with- 
out notice of any fatal irregularity apparent upon the face of the record. 
Indeed, an examination of the record would seem to indicate that the 
proceeding was conducted with due regard to the prescribed forms of 
law, and there is nothing in  i t  to notify a prudent and careful man that 
any of the parties had not been duly summoned to appear i n  the cause 

or that his or her interest had not been properly represented. 
(123) There was no finding by the court that the purchasers had actual 

notice of any irregularity which would invalidate the judgment. 
Affirmed. 

Cited: Hobbs v. Ca~hwell, 152 N.  C., 187; B d e y  v. Hopkins, ibid., 
752; McDonald v. Hoffman, 153 N.  C., 256; Harris v. Bennett, 160 
N.  C., 344; Cooke v. Cooke, 164 N .  C., 287; Pimell v. Burroughs, 168 
N.  C., 320. 
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LAM LAWRENCE v. JOHN HARDY ET AL. 

(Filed 13 October, 1909.) 

1. Partition-Summons-Publication-Proceedings in Rem-Sale-Title- 
Purchaser for Value. 

When the service of summons, a s  provided by Revisal, sec. 2490, has 
been made by publication on parties unknown, etc., in  proceedings in  par- 
tition for the sale of lands for  division by the heirs a t  law, the proceed- 
ings being regular upon their face, and the court having jurisdiction of 
the subject matter, a purchaser for full value without notice acquires 
title, free from claim or demand of such heir upon whom summons has 
been thus served. 

2. Summons-Publication-"Due Process"-Proceedings in Rem-4onst i tu-  
tlonal Law.  

Our courts have general power, in following the provisions of Revisal, 
sec. 2490, relating to the service of process by publication t o  acquire juris- 
diction and make decrees affecting the condition and ownership of real 
property situate within the State, i. e., in  proceedings quasi in, rem; and 
this section is not subversive of the "due process" clause of the Consti- 
tution. 

3. Partition-Summons-Publication-Funds-lnvestment-Title-Pur- 
chaser. 

A purchaser for full value, without notice, of lands a t  a sale for parti- 
tion thereof by the heirs a t  law, acquires a title which is  not affected by 
the failure of the court to  retain and invest funds sufficient to  protect the 
rights of such unknown persons, served with summons by publication, 
who may afterwards appear and establish an interest in the lands, Revisal, 
see. 2516, a s  the proceeds necessarily arise after the sale, and the pur- 
chaser has no interest in or control over them or the orders or decrees 
concerning them. 

4. ~ar t i t ion -~ummons-~ub l ica t ion -~e~resenta t ion -~ iscr~ t ionar~  
Powers-Appeal and Error.  

I t  is  discretionary, by the express terms of the statute, with the trial 
judge a s  to whether he will appoint some disinterested person to represent 
the interests of unknown persons, etc., served with summons by publica- 
tion, in proceedings to  sell land for partition, Revisal, sec. 2490, and this 
discretion is not reviewable. 

5. Summons-Publication-Persons Unknown-Defense After Judgment- 
Title-Purchaser. 

Revisal, sec. 449, allowing persons served with summons by publication 
to defend after judgment, etc., by its espress terms does not affect the 
title to land acquired by a bona fide purchaser of land a t  a sale therein 
decreed. 

APPEAL f r o m  0. H. .4lZe,n, J., a t  M a r c h  Term; 1909, of EDGE- (124) 
COMBE. 
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On the hearing i t  appeared that in February, 1907, Lam Lawrence, an 
heir at  law of James Lawrence, deceased, filed a petition against numer- 
ous other persons, cousins in different degrees, heirs a t  law of said James 
Lawrence, for sale of the lands of said James Lawrence situate in said 
county, and that all the heirs at law of James Lawrence who were known 
were made parties defendant by service and acceptance of process. I n  
connection with the petition it was made to appear that, as plaintiff was 
informed and believed, there mere other unknown heirs at law of James 
Lawrence interested in the subject of the action who should be made 
parties, and that neither the names nor residences of such interested 
parties could, after diligence, be ascertained. On order, properly entered, 
publication was duly made for five successive weeks in the Tarboro 
Southerner, stating the style and purpose of the action, etc., notifying 
"all the unknown heirs of James Lawrence, deceased, whatever may be 
their names and whatever may be their residence," to appear, etc. After 
the time of such publication had expired, decree was entered, sale had, 
and report made. The bid having been raised on 4 May, 1907, a resale 
was ordered, and this having taken place and report duly made, the sale 
was confirmed, deed made to the purchaser, and, no unknown parties 
having appeared, nor their existence or placing disclosed, in July, 1907, 
distribution was ordered among the parties in interest who had appeared, 

'and according to an amended petition filed, claiming for these parties the 
entire fund. The costs having been paid and the fund distributed, Elsie 
Lawrence, resident of Haywood County, Tenn., claiming to be an heir 
at  law and third cousin of James Lawrence, deceased, and that she had 
never known of the proceedings nor been served with process therein, 
applied to the court, on motion and later by formal petition, to have her 
portion of the property allotted to her, and to enforce her claim thereto 
on the land, etcr She was allowed to proceed in the cause in  forma pau- 
perk, and all the parties, including the purchaser, having been duly 
notified. the matter was heard. and the clerk found the facts directly 
relevant to the application of Elsie Lawrence and entered judgment as 
follows : 

This cause coming on for hearing before the clerk, and being heard 
upon the pleadings, as amended, and proof, the following conclusions of 
fact are found from records in case and proof: 
> 1. That Elsie Lawrence, at  the time the original proceeding was 
instituted, was a nonresident of the State of Korth Carolina and had no 

actual notice of said proceeding until 7 September, 1907. 
(125) 2. That at the time the original proceeding was instituted 

the said Elsie Lawrence was interested in  the ;remises: that at  
that time her name was unknown to and could not, after due diligence, 
have been ascertained by the original petitioners. 
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3. The facts recited in the second finding of fact were made to appear 
to the court by affidavit, and that thereupon the court duly ordered 
notice to be given to all such persons, whose names were then unknown, 
by publication in  the newspaper published in  the town of Tarboro, 
North Carolina. 

4. That the notice, a copy of which is attached to the answer, marked 
"A," was duly published in the Tarboro Southerner, a weekly newspaper 
published in  the town of Tarboro, once a week for five successive weeks 
immediately preceding the sale of the property for partition. 

5. That Elsie Lawrence was, at  the time said original petition was 
filed, the owner of an  undivided one-sixteenth interest in  the property. 

6. That the property was duly sold at  public auction; that said sale 
was a fair  sale, for full value, and that at  said sale T. M. Staton was 
the purchaser, and that he was a purchaser in good faith and for the full 
value of the property. 

7. That the court, in  its discretion, did not deem i t  necessary to ap- 
point any person to represent the unknown owners who had been served 
with notice of said original pr0ceeding.b~ publication. 

8. That Elsie Lawrence has not received any part  of the purchase 
money, but that the whole thereof was paid to the known owners of the 
property sold in  said proceeding, the names of the unknown owners not 
being known and their interest in said p r ~ p e & ~  a t  that time being also 
unknown to the court. 

9. That the petitioner, Elsie Lawrence, is satisfied with said sale, and 
seeks simply to recover her proportion of the purchase money. 

From the foregoing conclusions of fact the court finds the following 
conclusions of law : 

1. That the petitioner, Elsie Lawrence, was duly and regularly served 
with notice of the original proceeding by publication. 

2. That the title to said property has passed to T. M. Staton under 
the orders and decrees in said original proceeding; that said T.  M. 
Staton was a purchaser in good faith, and that said sale cannot be set 
aside so as to affect the title of the said T. M. Staton. 

3. That i t  was not necessary for the court to appoint any person to 
represent the unknown owners in said original proceeding, unless 
the court, in  its discretion, deemed such appointment necessary, (126) 
and that as the court did not in  its discretion deem such appoint- 
ment necessary, the validity of said proceeding is not affected by the 
failure to make such appointment. 

4. That the petition of Elsie Lawrence sets up no defense to the decree 
for a sale for partition, made in  the original proceeding, and no defense 
to the confirmation of said sale. 
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5. That the petitioner, Elsie Lawrence, is entitled to receive from 
John Hardy, Jr., and Mary Eliza Harrell and James Hardy $29.20 
each, being her share of the purchase money, less the expenses of sale. 

6. That the order for a sale for partition and the order confirming 
said sale should not be set aside upon the petition of the said Elsie 
Lawrence. A. T. WALSTON, C. S. C. 

11 November, 1908, as of 23 July, 1908. 

The petitioner excepts to the above judgment and appeals to the Su- 
perior Court. Notice waived. 

A. T. WALSTOX, C. S. C. 

The facts and the decree of sale further show that the publication 
was prior to said "decree." This judgment, as stated, was affirmed on 
appeal by 0. H. Allen, J., and the petitioner, Elsie Lawrence, excepted 
and appealed to this Court. 

H. H. Phillips for petitimer. 
Gilliam & Clark for re~ponden~ts. 

ROKE, J., after stating the case: I t  may be well to note that the 
petitioner, Elsie Lawrenc6, has recovered judgment against the other 
heirs at law of James Lawrence, deceased, for the ratable portion of heir 
interest paid to each'of the other heirs, and her appeal is from the re- 
fusal to make this recovery efficient by declaring same a lien on the 
property and ordering a resale of same, should this be necessary to 
accomplish the desired purpose. This being true, and the formal re- 
quirements of the law as to publication of notice for unknown parties 
having been properly complied with, we are of opinion that the peti- 
tioner has been regularly made a party to the proceedings, and that, so 
far as the purchaser is concerned, her claim to any interest in the prop- 
erty itself is barred by the decree in the cause and the sale and deed had 
and made pursuant to same. 

Our statute on the subject (Revisal 1905, sec. 2490) clearly contem- 
plates and provides that in proceedings for partition by sale, or other- 
wise, publication may be made "for persons interested in the premises 

whose names are unknown to and cannot, after due diligence, be 
(127) ascertained by the petitioner." And, while the hardship of some 

particular case has not infrequently provoked judges of ability 
and repute to strong expressions of condemnation, the decisions as to such 
legijslation, and in proceedings of this character, i. e., in rern or quasi in 
rern, have generally upheld it, and always when the necessity for it was 



N. C.] FALL TERM, 1909 

made to appear, and the notice provided was such as to render i t  reason- 
ably probable that the parties concerned would be apprised of the pro- 
ceeding and afforded an opportunity to appear and protect their in- 
terest. Shepherd v. Ware, 46 Minn., 174; Pile v. Bratney, 15 Ill., 314; 
flash v. Church, 10 Wis., 303; Poster v. Paschal, 8 Mass., 596; Cook V .  

Allen, 2 Mass., 462; Foxcroft v. Barnes, 29 Me., 128. 
I n  Shepherd v. Ware, supra, it was held: "The Legislature may by 

statute authorize proceedings by action against unknown claimants, and 
bind them by constructive or substituted service or notice, in  actions to 
determine adverse claims to real property. Such action is in  the nature 
of a proceeding in rem; i ts  object is an  adjudication of the state of the 
title, and the judgment can go no further. The Legislature may by 
statute provide for constructive or substituted service of process, in  
actions to determine adverse claims to land, as against unknown claim- 
ants, or in cases of necessity or where personal service is impracticable, 
in  action where the controversy relates to property within the juris- 
diction of the court, and with a reasonable exercise of legislative d i s  
cretion in  such matters the courts will not interfere. Such statutes 
must be strictly construed and followed to preserve the distinction be- 
tween known and unknown claimants." And, delivering the opinion, the 
Court further said: "It is a case, then, where constructive or substituted 
service of notice upon adverse claimants may be made. Under the Con- 
stitution, legal proceedings i n  the courts are under the direction of the 
Legislature, subject, of course, to the fundamental provisions of the bill 
of rights. But  the guaranty of 'due process of law' does not necessarily 
require personal service of notice upon parties resident or nonresident. 
The Legislature may in its discretion provide for substituted service in  
case of necessity or where personal notice is for any reason impracti- 
cable, in  an  action where the controversy relates to property which is 
within the jurisdiction of the court; and with a reasonable exercise of 
such legislative discretion the courts will not assume to interfere." 

The writer does not recall a case i n  this jurisdiction where the valid- 
i ty of a decree has been questioned by reason of constructive service 
of process "on persons unknown." But the general power of our courts, 
following the provisions of the statute, to  acquire jurisdiction and 
make decrees affecting the status and condition and ownership (128) 
of real property situate within the State has been frequently 
recognized and declared (VkE v. Floumoy, 147 N. C., 209; Bwnhardl 
v. Brown, 118 N. C., 701) ; and, under the statute applicable, we are of 
opinion, as stated, that jurisdiction has been properly acquired over the 
petitioner, so fa r  as her interest in  the land is concerned, and she is 
conclusively bound by the decree and the deed conveying the title to the 
purchaser. 
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A court dealing with the matter should always be properly careful 
of the rights and intereits of the parties who are only so by reason of 
constructive service. I f  such rights are questioned or assailed, the 
statute provides that some disinterested person may be appointed to 
represent them and look after their interests, and this should in most 
instances be done. If these interests are known to exist, or there is 
good reason to believe that they do, a sufficient amount of +he fund 
should be retained to satisfv such claims and be invested or settled so 
that i t  may be forthcoming when called for. This the statute expressly 
requires (Revisal, see. 2516), and, if there is promise of success, further 
effort can and should be made to ascertain and notify the rightful 
owner; but the policy of the law is, and has always been, that our-lands 
shall pass into the possession of home owners, and with assured and 
unencumbered title, and this wise and beneficial purpose should not be 
prevented or seriously hindered because in rare and exceptional in- 
stances a wrong may be possible. 

I n  the case before us the deceased seems to have had no lineal de- 
scendants or near kinsmen, and his lands descended to numerous rela- 
tives, distant in degree, whose names and placing are not all known. 
So far as appears, if this claim is allowed, there is no assurance that 
the end is reached; and the facts present a case where a general notice 
by publication is the only feasible method by which the property can 
be sold for anything like its value and a true title assured. I n  his care- 
fully prepared and learned argument the counsel for the petitioner fur- 
ther insisted that no one was appointed by the court to represent these 
unknown parties and no part of the fund has been retained or invested, 
as required by the law, and that, owing to these defects, the proceeding 
are void, at least to the extent necessary to secure the petitioner her 
interest in the property; but we do not think this position can be main- 
tained. The statute (section 2490) expressly refers this matter of ap- 
pointing some disinterested person to look after the absent owner's in- 
terest to the discretion of the court; and, conceding that we have the 
power to review the discretion of the lower court in this respect, we are 

not prepared to say that it should be done in this instance, and 
(129) certainly not to the prejudice of an innocent purchaser. Our 

law is properly solicitous of the rights of such a purchaser; and, 
while they are affected by the existence of certain defects apparent in 
the record. numerous and well-considered decisions with us sustain the 
position that only those defects which are jurisdictional in their nature 
are available as against his title. Yarboro~rgh v. Moore, at this term; 
Harrison v. Hargrove, 120 N. C., 97; Herbin v. Waggoaer, 118 N.  C., 
657 ; Eng lad  v.' Garner, 90 N. C., 197; Sutton, v. Schowald, 86 N. C., 
198. Nor is the second defect one which should be allowed in any way 
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. to affect the purchaser, that no part of the fund has been retained 
and invested for the rightful owner as the statute directs. This refers 
to the action of the court concerning the proceeds and to arise necessarily 
after this sale. It does not in  any way relate or profess to relate to 
the jurisdiction of the court over the cause or the parties, and is a matter 
that the purchaser could in  no way influence or control. 

Under Revi'sal 449, a defendant, known or unknown, when there has 
been constructive service of. process, i s  allowed, upon good cause shown, 
to defend after judgment rendered at  any time within one year after 
notice and within five years from it8 rendition, and on such terms as - 
may be just; and if the defense be successful and the judgment, or any 
part thereof, shall have been collected or otherwise enforced, such re- 
stitution may thereupon be compelled as the court may direct. The sec- 
tion, however, contains this additional provision : "But title to property 
sold under this judgment to a purchaser i n  good faith shall not be 
thereby affected." Under the liberal provisions of the former portion 
of this section, the petitioner has been allowed to appear and to recover 
judgment against each of the heirs the amount of her interest which has 
been paid them, and, under the last clause of the section, the title to the 
purchaser has been properly assured and confirmed. 

There is no error i n  the judgment entered, and the same is 
Affirmed. 

Cited: Hughes v. Pritchard, 153 N. C., 145; Johnson v. Whilden, 
166 N. C.,  109. 

PITTSBURG LUMBER COMPANY v. 2. P. ROWE. 
(130) 

(Filed 13 October, 1909.) 

1. Appeal and Error-Agreement of Time to Serve Case-How Computed- 
Sunday. 

In computing the time wherein a case on appeal may be served under 
' 

an agreement, when, by excluding the first, the last day falls on Sunday, 
service on the next succeeding day is sufficient. Clark's Code, see. 596. 

2. Issues-Misapplication of Funds-Consent-Instructions. 
Upon an issue as to whether the defendant fraudulently applied the 

plaintiff's money to his own use, the defense being that the money was 
used with the plaintiff's consent, the question presented was whether the 
defendant had reasonable grounds to believe from his intercourse with 
plaintiff that it had been so agreed; and it was not error for the trial 
judge to omit to charge as to whether the plaintiff assented to this use of 
the money by defendant, either expressly or impliedly, as such would tend 
to confuse the true meaning of the issue. 
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APPEAL from Neal, J., at May Term, 1908, of NEW HANOVER. 
Action to recover money alleged to have been advanced to defendant 

for services, expenses, etc., as agent, in buying logs for plaintiff, a part 
of which defendant wrongfully converted to his own use in building a 
house for himself. The defendant contended that the plaintiff consented 
to his thus using the money, and, further, denied that he owed plaintiff 
anything. From the judgment rendered the defendant appealed. 

Meures & Ruark for plaiatif. 
St'evens, Beasley & Weeks for defendant. 

BEOWN, J. 1. The contention that the case on appeal was not 
served in time, and therefore the court can consider only errors ap- 
parent on the face of the record proper, cannot be sustained. The 
court adjourned for the term 5 June, 1908. Under the consent order, 
plaintiff was required to serve his case within thirty days. Excluding 
the 5th, plaintiff was required to serve his case on 5 July. That day 
being Sunday, service on the 6th is legal. Clark's Code, sec. 596, and 
cases cited; Guano Co. v. Hicks, 120 N. C., 29; Turremtiae v. R. R., 92 
N. C., 642. 

2. This cause was tried at the April Term, 1907, of the Superior Court 
of New Hanover County, upon issues which the jury answered as fol- 
lows : 

1. I s  the defendant indebted to the plaintiff, as alleged in the com- 
plaint ? I f  so, in what amount ? Answer : $623.62. 

2. If so, did defendant fraudulently misapply the money so ahanced 
to his own use? Answer: No. 

(131) 3. I s  the plaintiff indebted to defendant upon his counterclaim; 
and if so, in what amount? Answer : Nothing. 

Long, J., set aside the verdict as to issue No. 2, entered judgment in 
favor of the plaintiff for $623.62 and directed a new trial as to the sec- 
ond issue. An appeal by defendant, not being perfected, was dismissed 
by the Supreme Court. The case was again heard at the May Term, 
1908, before Ned, J., upon the second issue only, to wit, "Did the 
defendant fraudulently misapply the money, $623.62, to his, the defend- 
ant's, use?" The jury answered the issue Yes. 

The assignments of error all relate to the charge of the court, and we 
find no merit in them. We think his Honor did the defendant full jus- 
tice and stated succinctly the whole controversy when he charged : "That 
if the jury shall find from the evidence that the defendant Rowe had 
reasonable ground to believe that the plaintiff company, through its 
vice-president and general manager, assented to the use of money for 
building the house (either expressly or impliedly), then the jury should 
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answer the ------ issue No." The omission by his Honor of the words 
in parentheses was not erroneous; in fact, it would have somewhat 
obscured the true meaning of the issue to have included them. The 
question presented was not what the plaintiff had expressly or impliedly 
agreed to, but what the defendant had reasonable grounds to believe, 
from his intercourse with its vice-president and general manager, i t  had 
agreed to. 

We fail to see anything in the contention that there is no finding 
to support the judgment of Judge Neal. The issue and finding relating 
to this question of fraud is copied in the record and embodied in the 
judgment, and fully warrants it. 

No error. 

ABRAM UZZLE ET AL. v. H. WEIL & BROTHERS ET AL. 
(Filed 13 October, 1909.) 

1. Sales, Judicial-Advance Bids-Trial Judge-Discretion. 
The refusal of the judge to set aside a judicial sale of land on an 

advance bid, not made in apt time, is discretionary, and not reviewable. 

2. Same-Laches. 
An advance bid over that obtained at a judicial sale of lands should 

be made in apt time, which is held to be at the term next ensuing the 
sale; and in this case the refusal of the trial judge to reopen the sale 
upon an advance bid of forty per cent, made before the confirmation, but 
fourteen years after the sale, is not reviewable on appeal. 

APPEAL by defendants from Neal, J., at  May Term, 1908, of (132) 
NEW HANOVER. 

The facts are sufficiently stated in the opinion. 

Aycock & Winston and F. A .  Daniels for plaintiffs. 
W .  C. Munroe for defendants. 

CLARK, C. J. The land was ordered sold under decree of court, Octo- 
ber, 1893; land was sold for $250 by W. T. Faircloth, commissioner, 22 
January, 1895; motion had previously been made, 5 January, 1895, to 
set aside sale, but no action was taken; neither was sale confirmed. At 
November Term, 1908, the defendants, Weil & Bros., objected' to con- 
firmation of sale and offered to raise the bid $100. At April Term, 1909, 
the court overruled the exceptions and confirmed the sale. 

The brief of counsel for appellant is based on the ground that the 
court had the power to set aside the sale, and should have done so, upon 
the advance bid of 40 per cent. But, conceding that, notwithstanding 
the increase in the value of land since 1895, i t  would have been just to 
the purchaser to now reopen the sale, the action of the court in  refusing 
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to do so is not reviewable. Trul l  v. Rice, 92 N.  C., 572; Vaughan v. 
Gooch, ibid., 530; Harrell v. Blythe, 140 N. C., 415. I n  Attorney-Gen- 
era1 v. Navigation Co., 86 N.  C., 408, Judge Ashe uses this language: 
"The practice, here, established by long usage in  our courts of equity, 
has been to reopen biddings and order a resale whenever an advance bid 
has been offered of 10 per cent upon the amount bid a t  the sale, provided 
it is made before the confirmation of the sale and in  apt time, which is a t  
the term ensuing the sale." Certainly it cannot be said that the applica- 
tion of H. & S. Weil to raise the bid has been made "in apt  time," and 
much less that i t  has been made a t  the "term ensuing the sale," for 
probably over sixty terms intervened between the report of the sale and 
the offer to raise the bid. 

Affirmed. 

Cited: Coppiag v. Mfg.  Co., 153 N. C., 331; Thompson v. Rospigliom', 
162 N.  C., 156; U p c h u ~ c h  v. Upchurch, 173 N.  C., 91; Xutton. v. C'rad- 
dock, 174 N.  C., 276. 

(133) 
CHARLES l?. DTJNN v. KNIGHTS OE' GIDEON MUTUAL AID SOCIETY. 

(Filed 13 October, 1909.) 

1. Process-Service-Misnomer of Defendant-Procedure-Plea in Abate- 
ment. 

A mere misnomer of the defendant in failing to serve summons dn it as 
the "Supreme Lodge," etc., when, in fact, the summons was served on 
the proper officer, is not a ground for dismissal; the proper procedure is 
a plea in abatement wherein the correct name could be supplied and the 
pleadings amended to conform. 

2. Process-Service-Misnomer of Defendant-Misjoinder of Causes-Pro- . 
cedure. 

In this case there was no misjoinder of causes of action; but, if other- 
wise, the remedy was by motion to divide the action, Revisal, 476, the 
defendant being already in court and having received notice by the sum- 
mons and complaint. 

3. Pleadings-Benevolent Societies-Rejection of Member-Cause of Action. 
The complaint alleging that plaints had been elected a member of 

defendant society by ballot, but that, subsequently, misled by false state- 
ments to his prejudice, made by one of its directors, i t  rescinded its action 
to his humiliation and damage, states no cause of action, it appearing that 
the director acted in the line of his duty. 

4. Benevolent Societies-Rejection of Member-Certificate-Contracts. 
A complaint alleging that defendant society elected him a member and 

then rescinded its action before issuing him a certificate of membership, 
fails to set out a contract for the breach of which damages may be 
recovered. 
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APPEAL by plaintiff from W .  R. Allen, J., at March Term, 1909, of 
LENOIR. 

The facts are sufficiently stated in the opinion. 

C. F. Dun% for plaintif. 
No counsel for defendant. 

CLARK, C. J. This is an action against the defendant, a fraternal 
insurance company, for damages, alleging that on plaintiff's applica- 
tion he was elected a member by ballot, but that subsequently, misled by 
false !statements, to his prejudice, made by one of the directors, the 
defendant association rescinded its action, refused to issue him a certifi- 
cate of membership and returned him the initiation fee, greatly to his 
humiliation; wherefore he asks damages for breach of contract. 

Counsel entered a special appearance and moved to dismiss 
the action because the defendant was styled, in the summons which (134) 
was served, "The Knights of Gideon Mutual Aid Society," 
whereas the true name is "The Supreme Lodge, Knights of Gideon 
Mutual Society." The service was upon the president of the latter cor- 
poration. 

His Honor allowed the motion and dismissed .the action on that 
account, and also because there was a misjoinder of causes of action and 
because no cause of action was stated. 

The misnomer was not ground for dismissal, but for plea in abate- 
ment, when, the correct name being given, the summons and pleadings 
would be amended to conform. 14 Cyc., 438; 14 A. & E. PI. & Pr., 295; 
7 A. & E., 688. The defect here would not even vitiate a conveyance. 
Asheville Div. v. Aston, 92 N. C., 584, and cases cited. 

Nor was there a misjoinder of causes of action. Had there been, the 
remedy was not to dismiss, but to divide the action (Revisal, see. 476), 
because the party is already in court, having received notice by the sum- 
mons and complaint. The division is merely to prevent, in proper cases, 
confusion and complexity in the trial. R. R. v. Hardware Co., 135 N. C., 
73; Weeks v. McPhail, 128 N. C., 134; Gattis v. ITi1g.0, 125 N. C., 133. 

But the action was properly dismissed because no cause of action was 
stated. The conduct of the director, even if it were around of action - 
against him, was in the line of his duty and not ground of action 
against the company. Nor did the action of the company in rescinding 
its resolution before a certificate of membership was issued entitle the 
plaintiff to sue for breach of contract. 

Affirmed. 

Cited: Drainage District v. Comrs., 174 N. C. 739. 
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JERE HOBBS v. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 13 October, 1909.) 

Witnesses-Fees-Costs. 
Witness fees may not be taxed in the cost against an unsuccessful liti- 

gant, though the witnesses were subpcenaed, when they were not examined, 
or tendered, or, if the witnesses did not attend the trial, having a legally 
sufficient excuse, it is not shown that their evidence was material. Nor 
can fees be taxed when it only appears that the failure of the witness to 
attend was inexcusable. 

APPEAL by defendant from Guiom, J., 5 May, 1909, from ONSLOW. 
The facts are sufficiently stated in the opinion. 

No couiuel for plainti f .  
Dan& & DaviS and Frank: Thompsom for defendant. ' 

(135) WALKER, J. This is a motion by the defendant in the above-enti- 
tled cause to retax costs. The clerk of the oourt, before whom the 

motion was made, found and stated the facts, from which i t  appears that 
the case was tried at April Term, 1909, and that D. .L. Hobbs and S. T. 
Brittan, who were subpcenaed as. witnesses by the plaintiff, had attended 
as such at a term of the court prior to the April Term, 1909, but were 
not present at  the trial term, S. T. Brittain having died since the last pre- 
ceding term; that D. V. Justice had attended, under subpama, as a wit- 
ness for the plaintiff at several terms, including the trial term, and was 
sworn, but not examined nor tendered to the defendant when the case 
was tried. J. W. Spicer, a witness for the defendant, was duly sub- 
pcenaed to attend at the trial term, but failed to do so, or, rather, left 
the courthouse before the trial of the case and without giving the 
defendant an apportunity to examine him. The clerk ruled that the 
fees of certain other witnesses, who had not been sworn and examined 
or tendered to the defendant, should not be taxed against the defendant, 
but held that D. V. Justice was not entitled to prove his attendance at 
the trial term and to have his fees for that term taxed against the 
defendant, but was entitled to have his fees for attendance at prior 
terms so taxed. He also held that the fees of the witnesses, Hobbs and 
Brittan, should be taxed in the bill of costs against the defendant. Judg- 
ment was entered accordingly. I n  his judgment he does not distinctly 
rule as to the fees of the defendant's witness, J. W. Spicer, but merely 
states that he had not "proved his attendance at the trial term." The 
defendant excepted to the clerk's rulings and judgment, and appealed to 
the Superior Court, and his judgment was agrmed. I t  thereafter 
excepted and appealed to this Court, assigning errors as follows: 

1. That the court erred in taxing the witness tickets of D. L. Hobbs 
and S. T. Brittan against the defendant. 
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2. That the court erred in taxing the witness tickets of D. V. Justice 
for the term of court prior to April Term, 1909, against the defendant. 

3. That the court erred in taxing the witness tickets of Jere W. Spice1 
against the defendant. 

4. That the court erred in affirming the judgment of the clerk of the 
Superior Court of Onslow County in said cause. 

The general rule which is applicable to the facts under consideration 
is, that when a cause has been tried, only those witnesses of the suc- 
cessful party who have been sworn and either examined or ten- 
dered to the opposite party can be taxed against the latter. Ven- (136) 
able v. Wheeler, 4 N.  C., 128; Costin v. Baxter, 29 N. C., 111; 
Wooley v. Robimon, 52 N. C., 30; Loftis v. Baxter, 66 N. C., 340; 
Cureton v. Garrison, 111 N. C., 271; Moore v. Gmno Co., 136 N.  C.: 
248 ; Herring v. R. R., 144 N. C., 208. The reason for the rule is, that 
if the witness is examined, the nature of his testimony will appear and 
the court can then judge as to its materiality, or, if he is tendered, the 
party to whom the tender is made has the opportunity, not only of using 
him as a witness, but of ascertaining whether or not his testimony is 
relevant to the controversy, and consequently whether he should be made 
to pay for his attendance if he should be cast in the suit. There is still 
another branch of the rule which has not been stated, and it is this: 
"When a material witness is not present at the trial, but has theretofore 
been in attendance, and when the question is made in apt time, a party 
is only entitled to have such witness' fees taxed against his adversary 
upon satisfactory proof of the materiality of his evidence, and that his 
absence was on account of sickness or other sufficient cause; for if the 
witness failed to attend without sufficient excuse he is not entitled to 
have his attendance taxed against either party, but is liable to a penalty 
of forty dollars and to such damages as the party may have sustained 
by reason of his willful default." Boyden, J., in Loftis v. Baxter, supra. 
See, also, Vemble v. Mart&, supra. 

I n  this case the plaintiff was the prevailing party and entitled to 
recover costs of the losing party, the defendant, which are allowed by . 
the statute, as construed by thib Court. 

I t  appears that the two witnesses, Hobbs and Brittau, had attended, 
under subpuma, as witnesses for the plaintiff, but not at the trial, and 
that Justice attended at April Term and also at previous terms, but i t  
does not appear that they were "examined or tendered," or that their 
testimony was material. I t  is true Brittan died before the case was tried, 
but that can make no difference, for the plaintiff could still have proven 
the materiality of his testimony. Indeed, that fact was peculiarly within 
the knowledge of the plaintiff. The names of those witnesses should have 
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been stricken from the  bill of costs. The plaintiff must pay them, if they 
see fit to compel him to do so. 

As .to the  witness J. W. Spicer, if he absented himself and thereby 
failed to  obey the subpcena issued for  him, he i s  not entitled to any fees. 
The exceptions of the defendant should have been sustained by the  court 
and the bill of costs reformed accordingly, and i n  failing to do so there 
was error. 

Reversed. 

Cited: Cotton Mills v. Hosiery Milb, 154 N.  C., 467; Chadwick v. 
Ins. Co., 158 N. C., 382. 

(137) 
T H E  A U S T I N - S T E P H E N S O N  C O M P A N Y  V. S O U T H E R N  R A I L W A Y  

O O M P A N Y .  

(Filed 13 October, 1909.) 

1. Railroads-Live Stock-Bills of Lading-Notice-Condition Precedent- 
Reasonable Stipulations. 

A stipulation in a bill of lading given by the carrier for a shipment of 
live stock. requiring that written notice of claim for damages be given 
the delivering carrier before the live stock is removed or intermingled with 
other live stock, as a condition precedent to recovery, being merely a pro- 
vision to protect the carrier against a false or unjust claim by affording 
i t  an opportunity for examination, is reasonable and will be upheld. 

2. Same. 
A consignee cannot recover of a carrier damages alleged to have been 

negligently caused by it on a shipment of live stock, when i t  appears, by 
its own evidence, that he did not give the delivering carrier notic$.of his 
claim, as required by the bill of lading, before taking the live stock from 
the depot, and carrying them away and commingling them with other live 
stock. 

3. Same-Consideration. 
A reduced rate of carrier of live stock is a sufficient consideration to 

support a stipulation in a bill of lading therefor, that notice in writing 
must be given the delivering carrier of any claim for damages as a con- 
dition precedent to recovery, before the removal from the depot of the live 
stock or commingling them with others. 

APPEAL by defendant from Lyor, J., a t  March Term of JOHNSTON. 
The facts are sufficiently stated i n  the opinion. 
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Pou & Brooks for plain8tiff. 
E. 8. Abell and W .  B. Rodwarn for defendawt. 

WALKER, J. This action was brought to recover damages for alleged 
injury to certain live stock (a carload of mules and horses) shipped from 
Morristown, Tenn., to Selma, N. C. A bill of lading was given by the 
defendant for the shipment, one of the stipulations of which is as fol- 
lows : "That as a condition precedent to any right to recover any damage 
for loss or injury to said live stock, notice in writing of the claim there- 
for shall be given to the agent of the carrier actually delivering said live 
stock, wherever such delivery may be made, and such notice shall be 
so given before said live stock is removed or is intermingled with other 
live stock." 

The evidence of the plaintiff tended to show that the mules were in' 
good condition when they left Morristown and were damaged 
when he received them at  Selma, but his agent drove them away (138) 
from the defendant's premises without giving the notice required 
by the bill of lading. His witness, W. R. Long, who was his agent in 
the purchase of the mules and horses and in receiving them at  Selma, 
testified: ('I did not give the agent of the defendant, or any one else, 
any notice of claim fop damages or injury to this car of stock. The first 
notice I gave any one of any claim for damage or injury to the stock 
was through my attorneys, some time after I received the stock and had 
sold part of same. I brought the stock through the country from Selma 
to Smithfield, a distance of four miles. I do not know, of my knowledge, 
when any notice of claim was filed with the defendant." The plaintiff 
put the bill of lading in evidence. 

There was a verdict in favor of the plaintiff for $150, and judgment 
was given thereon. The defendant, having duly excepted, appealed to 
this Court. 

The exception of the defendant raises the two questions, whether the 
stipulation in the bill of lading requiring notice to be given to the defend- 
ant before removal from its premises of the goods transported is valid, 
and whether a failure to give i t  will defeat the plaintiff's recovery. These 
questions we consider as having been decide4 by this Court adversely to 
the plaintiff's contention. I n  Selby v. R. R., 113 N. C., at pages 594-595, 
Justice Burwell, for the Court, in the course of a very able discussion of 
the very question herein presented, says: "It seems to us that this con- 
dition, imposed upon the plaintiff by a contract of his own making, 
founded upon a valuable consideration moving to him, contravenes no 
sound legal policy and is not unreasonable. I t  is not in any sense a stipu- 
lation that the defendant carrier shall be exempted from the effects of 
its negligence or the negligence of its servants in the performance of 
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those duties towards the plaintiff assumed in the contract, nor is it 
a requirement that any injury that has been done to plaintiff's stock 
while in defendant's care, under the terms of the bill of lading, shall be 
adjusted in the presence of .an officer of the defendant company before 
the property is removed from the station, and hence the case of Cape- 
hart v. R. R., 81 N.  C., 438, has no application here. We have no 
stipulation as to the fixing of the amount of damage done to plaintiff's 
property, but simply an agreement that he will, when about to take his 
animals from the cars or yard of the defendant, notify the company 
in writing, if, upon a reasonable examination, he is able to detect any 
damage done them. Owing to the nature of the property entrusted to 
the carrier, the difficulty of identifying each animal and the terms of 

the contract as regards such damage as might be inflicted by the 
. (139) animals on one another or might come to them without any fault 

on the part of the defendant, it seems to us, indeed, very reason- 
able that the defendant's agents should have an opportunity then and 
there to examine the stock and ascertain, if they can, the cause and the 
extent of the damage. We have been cited to no authority which, upon 
examination, seems to hold that such requirement, under the circum- 
stances, is unreasonable. Rice v. R. R., 63 Mo., 314; Goggin v. R. R., 
12 Kan., 416, and other cases, seem fully to sustain the view we take 
of the matter, and to show that there was error in the charge that the 
stipulation was not reasonable and was void." That case was approved 
and the principle it lays down reaffirmed in the more recent case of Wood 
v. R. R., 118 N. C., 1063. Common carriers may by special contract 
require any claim for damages to be presented within a given time, pro- 
vided the time allowed be reasonable. E x p ~ e s s  Co. v. Caldwell, 21 Wal- 
lace, 264; Lewis v. R. R., 5 Hurl. & N., 867; Express Co. v. Harris, 51 
Indiana, 127; Express Co. v. Glenm, 16 Lea, 472. We have adopted this 
principle as a fair and reasonable one, and held that i t  is not a condition 
by which the liability of the company is restricted, nor is it a limitation 
of the time within which an action may be brought to recover damages 
for negligence or for any breach of the contract between the parties, but 
merely intended as a provision to protect the party who is sued against 
a false or unjust claim. Sherrill v. Telegraph Co., 109 N.  C., 527. The 
stipulation must, of course, be reasonable in itself and fairly con- 
strued, so as not to exempt the carrier from the performance of any part 
of its contractual or legal duty to the shipper. Such a stipulation as 
that we are now considering has been generally held to be perfectly rea- 
sonable and valid, to enable the defendant, while the matter is still fresh, 
to institute proper inquiries and furnish itself with evidence or informa- 
tion on the subject of its liability and the extent thereof. The carrier 
does a large business, covering a vast extent of territory, and to allow 
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suits to be brought against i t  without such notice, at any length of time, 
when the evidence of the true nature of the transaction has been lost or 
obliterated, and there is no sufficient opportunity afforded of ascertaining 
the truth of the matter, would be to surrender the carrier, bound hand 
and foot and in a helpless condition, to the tender mercy of the shipper, 
and subject it to the payment of almost any kind of claim which his 
caprice or avarice might tempt him to assert. I n  Hale on Bailments and 
Carriers, pp. 429, 430, it is said, substantially, that the law will not 
tolerate such an imposition which might follow the denial of the validity 
of this clause in the contract. The particular language used at 
page 430 by the author of that valuable treatise-and i t  exactly (140) 
fits-our cas-is this : "A stipulation requiring a consignee of cat- 
tle to present any claim for damages, at the time the cattle were received 
and before they were unloaded and mingled with other cattle, has been 
held to be reasonable and valid." 

This rule could not avail the defendant in Jones v. R. R., 148 N. C., 
580, owing to the peculiar facts of that case, which do not fully appear 
in the report of the case. I n  that case the stock arrived at the point of 
destination in good condition and remained in the defendant's posses- 
sibn at a livery stable, where the injury is supposed to have occurred, 
and under the supervision of the defendant's agent for several days, 
awaiting the arrival of the owner. The agent had full notice of the 
injury the mule before there was any delivery of the remainder of the 
stock. I n  this respect that case differs from the one now under con- 
sideration. 

The court erred in holding that the failure to give notice did not 
defeat the plaintiff's recovery, because the clause inserted in the bill of 
lading requiring notice to be given was invalid, or, if valid, did not 
apply to the facts of this case. If i t  does not apply to this case, it could 
not apply to any case, as i t  was not denied that the stock was taken 
away from the defendant's yard without giving the notice, and that was 
the point upon which the case was made to turn in the court below, the 
judge holding that it was immaterial whether the notice was given or not. 

The consideration for this stipulation in the contract, assuming that 
a special consideration is required to support it, was the reduced rate of 
charge which was allowed for the carriage. 

The motion to nonsuit should have been sustained. 
Action dismissed. 

Cited: Kime v. R. R., 156 N. C., 453 ; Southerland v. R. R., 158 N. C., 
329; Duvall v. R. R., 167 N. C., 25; Culbreth v. R. R., 169 N. C., 725; 
Baldwin v. R. R., 170 N. C., 13; Mewborn v. R. R., ibid., 510; Horse 
Exchawe v. R. R., 171 N. C., 73; Schloss v. R. R., ibid., 352. 
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R. F, POWELL v. FLOWERS 8: McPHAIL. 
(Filed 13 October, 1909.) 

1. Partnerships-Contracts-Scope of Authority-Warranty. 
During the continuance of a partnership for building purposes, a war- 

ranty of material and construction given by one partner for the purpose 
of obtaining a payment from the owner after the completion of a house 
contracted for by the partnership, is within the scope of the power of the 
partnership relations; and in the absence of bad faith by the partner 
giving it, or notice thereof by the owner, it is binding upon the other 
partner. 

2. Same-Innocent Third Persons. 
A misnamed "guaranty contract" given by one partner in the scope of 

his partnership authority, without the knowledge of the other, being in 
effect but a continuance of a warranty of material and construction after 
the completion of a house contracted to be built by the partnership, is 
binding upon such other partner as against the rights of the owner, though 
it may have been improvidently made and entailed a loss on the partner- 
ship. 

(141) APPEAL from W. R. Allen, J., June Term, 1909, of SAMPSON. 
His Honor submitted the following issues to the jury, who 

responded to them as set out: j 

1. H a s  there been a breach of the guaranty described in  the com- 
plaint ? Answer : Yes. 

2. I f  so, what damage is the plaintiff entitled to recover on account 
thereof ? Answer : $235. 

3. I s  the plaintiff indebted to defendants on account of the contract 
price for erecting his building, and in  what amount? Answer: $135. 

4. Did the defendant McPhail have any knowledge of the guaranty 
contract made by the defendant Flowers! Answer: No. 

The question presented by this appeal is thus stated in  the record: 
The only matter in  controversy is whether, on the pleadings, evidence 

and verdict, the plaintiff is entitled to have judgment against both the 
defendants or whether he was entitled to judgment against the defendant 
Flowers alone. The facts bearing upon this question are as follows: 

The defendants, Flowers & McPhail, were partners, engaged in con- 
. tracting for and building houses, under the firm name of Flowers & 

McPhail. Flowers did most of the actual work and collected most of the 
money, but McPhail did some of the work, made some of the contracts 
and collected some of the money. They had no written contract of part- 
nership, and the partnership agreement was oral and general in  its 
terms. 

On 7 October, 1902, while said partnership was i n  force, Flowers con- 
tracted, in  writing, in  behalf of said firm, with the plaintiff to erect for 
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him a storehouse in Clinton, N. C., for the price of $1,750, to be paid in 
installments at certain stages of the work. This contract was signed 
"Flowers & McPhail." The first payment of $500 was made to McPhail 
before the completion of the building, and other payments, to the amount 
of $1,015, were made to Flowers before and at the time of the comple- 
tiop of the building. After the building was completed there was still 
unpaid on the contract price $235. Almost three months after the com- 
pletion of the building, Flowers demanded the balance of the e 

contract price. After some controversy the plaintiff paid Flowers (142) 
$100 and Flowers gave to plaintiff a paper-writing, in words 
and figures as follows: 

We agree that we will be responsible for any damage to B. I?. Powell 
that he may sustain, that shall be the direct result of improper or poor 
construction of the store building erected by us. This guarantee to 
cover a perioa of five years from 1 January, 1903. 

(Signed) FLOWERS & MCPHAIL. 

This guarantee was executed about three months after the completion 
of the building and about six months before the partnership of Flowers 
& McPhail was dissolved. 

The jury found that there had been a breach of this guarantee; that 
the plaintiff had been damaged thereby $235 ; that the plaintiff was still 
due on the contract price $135, and that McPhaiI had no knowledge of 
the execution of the guarantee or of its existence until a short time before 
the commencement of this action. 

This action was commenced 8 October, 1907. Upon the rendition of 
the verdict the plaintiff tendered judgment in his favor against both the 
defendants for $100, with interest from 21 June, 1909, and costs. The 
defendant McPhail contended that plaintiff was entitled to judgment 
against the defendant Flowers alone. His Honor refused to sign judg- 
ment in accordance with plaintiff's contentions, and the plaintiff 
excepted and appealed to this Court. 

The contract attached to the complaint contained this stipulation: 
"Said Flowers & McPhail guarantee said roof not to leak . . , 
and should any leak be found in said roof within one year after its com- 
pletion, they agree to repair the same and effectually stop all leaks," etc. 
And i t  was also stipulated that all work was to be done in "first class 
workmanship manner," and all materials furnished by defendants. 

F. R. Cooper for plaintiff. 
H. A. Grady for defendant. 
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MANNING, J., after stating the facts: The defendant McPhail rests 
his defense against liability for the damages assessed by the jury for the 
improper and poor construction of the store building upon two grounds, 
viz. : (1) that the contract of warranty was executed without his knowl- 
edge or consent, and (2) that i t  was not within the scope of the partner- 

ship agreement and not necessary in the ordinary and usual man- 
(143) ner of conducting the business of the partnership. We do not 

think either ground of defense can avail the defendant. The part- 
nership between the defendants was formed for the purpose of contract- 

. ing for and building houses, was general in its terms, and both partners 
actively participated in the partnership undertakings. Each partner, 
by virtue of the partnership relation, was a general agent for the other 
as to all matters within the scope of the partnership dealings, and had 
communicated to him, by virtue of that relation, all authorities necessary 
for carrying on the partnership. George on Partnership, p. 212; Story 
on Partnership, see. 101 ; 1 Bates on Partnership, sec. 315 ; 1 Lindley on 
Partnership, p. 124; Wiwhip v. Bank, 5 Pet., 529 ; Wilkink v. Pearce, 5 
Denio (N .  Y.), 541; Cotton v. Evans, 21 N. C., 284; Abpt v. Miller, 
50 N. C., 32; Carter v. Bearnun, 51 N. C., 44; L o w  v. Carter, 25 N. C., 
238. 

I t  is decided by the cases above cited, and must necessarily follow from 
the principle announced, that the invalidity of an act of one partner 
does not arise from a want of power nor from the absence of actual 
knowledge or assent of the otherLmembers of the partnership, but from 
the bad faith of such partner by the perversion of his power for his 
"several advantage" and from the knowledge of him with whom he 
deals of such bad faith. There is an entire absence of evidence in this 
case that the giving of the warranty by the partner, Flowers, was for 
"his several advantage," or that i t  was given by perversion, in bad faith, 
of his authority. That it was given without ,the knowledge of the defend- 
ant McPhail is certainly no proof of bad faith in Flowers. The contract 
simply warranted, for a specified time, the durability of the materials 
and workmanship used by the partnership in constructing the building; 
was executed in the name of the partnership and concerning a matter of 
joint enterprise. I t  follows, therefore, that the defendant McPhail must 
be conclusively fixed, as against the plaintiff, with a knowledge of the 
terms of that contract. '(Thus both ~ a r t n e r s  are authorized to treat for 

L 

each other i n  everything that concerns or properly belongs to the joint 
trade." CFa~ter v. Loag, supa. Can it be said that i t  is beyond the scope 
of the implied poweT of one member of a partnership, formed for the 
purpose of constructing stores and other buildings, to warrant the 
quality of its workmanship and the durability of its materials b e d  in 
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a building constructed by i t ?  The contract, in this case, contained both, 
and the defendant McPhail collected a part of the price. The misnamed 
"guaranty contract" simply extended the duration of the warranty. The 
partners engaged to erect the building for plaintiff, of proper ma- 
terials and in  workmanlike manner. Whatever pertained to the (144) 
carrying out of this contract concerned a joint enterprise and the 
power, implied in each pactner, was coextensive with any act of either * 

partner in its furtherance. That after events demonstrated that the 
particular contract was unwise and entailed a loss upon the partnership 
is wholly insufficient to vitiate the act as to strangers. "In such a case 
there is a loss to fall on one of two innocent persons, and the question is, 
which of them ought to bear i t ?  Manifestly, he who entrusted the power. 
I t  was susceptible of abuse, and that he knew when he conferred it. I t  
is not, in point of form, exceeded; and if i t  has been employed for a dif- 
ferent purpose than that for which i t  was created, that is a risk that must 
have been seen and undertaken from the beginning." Cotton v. Evam, 
mpa. The plaintiff was therefore entitled to judgment upon the verdict 
against both defendants, and this result is not changed by any fact found 
by his Honor. I n  declining to render judgment against the defendant 
McPhail there was 

Error. 

Cited:  Campbell v. Hugins, post, 264; Sladen v. Lance, post, 494. 

R. B. WOODSON v. J. w. BECK. 

(FiEed 13 October, 1909.) 

Insurance-Contracts, Written-Parol Evidence-Contradictory. 
In defense to an action upon a due bill specifying that $92.92 was due 

on a policy of life insurance, to be paid on the delivery of the policy by 
the agent of the company issuing it, it is incompetent to set up by parol 
that the contract was the surrender of a $1,000 policy for one for $2,000, 
the latter of which was to be for life, and the annual payment of a 
premium of $9; and that the due bill was signed under an impression 
that it was an order to deliver the old policy under this contract. This 
would be a contradiction by parol of the terms of a written instrument 
and not admissible in the absence of fraud or mistake. 

HOKE, J., dissenting arguendo; CLARK, C. J., Concurring in the dissenting 
opinion. 

APPEAL from 0. H. Allem, J., May Term, 1909, of VLLNOE. 
The plaintiff sued the defendant before a justice of the peace on the 

following due bill : 
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HENDERSON, N. C., 4 December, 1908. 
Due R. B. Woodson $92.92 (ninety-two dollars 92-100) on a policy 

of life insurance applied for this day in  the Equitable Life, said $92.92 
to be paid when policy is  delivered. 

J. W. BECK. 

(145) The defendant admitted- the execution of the due bill and a ten- 
der of the policy for $2,000, an ordinary life policy, but alleged 

that the contract between him and plaintiff was that the defendant could 
purchase the new policy and pay premiums on the same by the surrender 
of a $1,000 policy in  the same company that would mature in  April, 
1909, and the payment of $9 per year, and that plaintiff refused to per- 
form said contract, and defendant therefore denied all liability on the 
due bill. There was no allegation of fraud or mistake. The justice of the 
peace rendered judgment against defendant, frpm which he appealed to 
the Superior Court. At  the trial  in  the Superior Court his Honor sub- 
mitted the following issue : 

"Is the defendant indebted to plaintiff, and, if so, in  what amount?" 
The jury, under instructions from his Honor, responded: "Yee, $92.92 

and interest from 30 December, 1908." The defendant appealed. 

Henry T. Powell for p l a i n t i f .  
T.  T .  H i c k  for defendant .  

MANNING, J. The only question presented by this appeal is  the cor- 
rectness of his Honor's ruling, excluding the following testimony of the 
defendant: "Plaintiff offered to insure my life. I told him I wanted no 
insurance. H e  said, 'You have an Equitable,policy that I can trade.you 
for to your advantage.' Asked to see it. I showed it. H e  saw it was 
payable to my wife. He  said he'd write the company, and later said 
he had done so. My policy for $1,000 was a twenty-payment policy, on 
which I had paid nineteen payments. H e  proposed to get me a new 
policy for $2,000, and that my old policy would be accepted in  payment 
of all premiums to be due on it, except $9 per year. I n  other words, the 
old $1,000 policy was to be exchanged for a new $2,000 policy and I was 
to pay $9 a year additional. I agreed to this, and was examined, signed 
the application and the due bill, which I understood was an  order bind- 
ing me to surrender the old policy. Nothing was ever said about my 
paying $92.92 per year for a new $2,000 policy. I never agreed to do so. 
Three weeks later, when he brought the policy for $2,000, which calls 
for $92.92 per year from me for life, he refused to accept the old policy, 
but said I must arrange the surrender of i t  to the company, and he 
demanded of me $92.92 and that I take the new policy. This I refused. 

142 
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The policy he offered me is the same as now shown me, and the applica- 
tion I signed is, to the best of my knowledge, copied correctly 
in it." (146) 

This testimony was excluded by his Honor, there being no alle- 
gation of fraud or mistake, because it contravenes the well-settled and 
elementary rule of evidence that it is not permissible to add to, vary or 
contradict the terms of a written agreement by a contemporaneous parol 
agreement, even where no s,tatutory enactment requires the agreement 
to be in writing. The more recent cases in which this rule is discussd 
are Walker v. Cooper, 150 N.  C., 129; Basnight v. Jobbing Co., 148 
N. C., 350; Walker v. Venters, 148 N.  C., 388; Medicine Co. v. Mizelb, 
148 N. C., 384; Cobb v. Clegg, 137 N. C., 153; Evans v. Freeman, 142 
N. C., 61. I n  these cases will be found cited the earlier cases. I t  is con- 
tended, however, by the defendant, that the evidence does not contra- 
vene this rule, but was admissible under the rulings of this Court in 
Typewriter Co. v. Hardware Co., 143 N. C., 97, and Evans v. F~eeman ,  
142 N. C., 61, and the cases therein cited. The principle, reaffirmed in 
these cases, is that "where the contract does not fall. within the statute 
of frauds the parties may put their agreement in writing or contract 
orally, or put some of the terms in writing and arrange others orally. I n  
the latter case, although that which is written cannot be aided by parol 
evidence, yet the terms arranged orally may be proved by parol, in  
which case they supplement the writing, and the whole constitutes one 
entire contract." Clark on Contracts (2 Ed.), p. 85. 

The limitations, however, upon the application of this principle, rec- 
ognized in all the cases in which thils principle has been applied, is that 
the oral collateral agreement, or that part of the agreement not reduced 
to writing, cannot be permitted to vary, add to or contradict the written 
agreement, "but, leaving it in full force, as it has been expressed by the 
parties in the writing, the other part of the contract is permitted to be 
shown in order to round it out and present i t  in its completeness, the 
same as if all of i t  had been committed to writing." E v m  v. Freeman, 
supra. 

The manifest purpose and effect of the evidence offered by the defend- 
ant is to show, by parol, a contract entirely variant from and inconsis- 
tent with the written agreement. The defendant denies that what the 
writing contains was, in fact, any part of his agreement with filaintiff, 
though admitting, by his admission of signature to it, its obligatory force 
in law. He says the sum of $92.92 was not mentioned at all; that he 
thought the due bill was an order for the surrender of 'the old policy; 
that the only agreement he made was to buy an ordinary life policy for 
$2,000, as was tendered him, and to pay for the entire contract, to run 
for his life, by surrendering his twenty-payment policy of $1,000 
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(147) and by the payment of $9 per year. There is no part of the 
written contract that is not varied and contradicted by this parol 

agreement. For the contract contained in the writing the defendant pro- 
posed to substitute, by parol, an entirely different contract. I n  our 
opinion, the proposed testimony was not competent or admissible under 
the decision of thiis Court in any case. I n  Typewriter Co. v. Hardware 
Co., supra, the defendant proposed to prove as its defense to an action 
upon its written promise to pay for a typ-ewriter that at the time the 
agent of defendant agreed to allow i t  a credit of $40 as commissions on 
four machines sold by him. The Court held the evidence admissible, 
because i t  did not conflict with the written part of the agreement. 

I n  Evam v. Freemaw, supra, the defendant offered to prove by parol, 
as his defense to his note sued upon, that it was agreed that it should be 
paid out of the proceeds of the sale of the patent right for which i t  was 
given. This Court held the evidence competent, as not ill conflict with 
the written part of the agreement, holding "that i t  is competent to show 
by parol evidence a collateral agreement as to how an instrument for 
the payment of money should in fact be paid, though the instrument is 
necessarily in writing and the promise it contains is to pay so many 
dollars.'' 

I n  Braswell v. Pope, 82 N .  C., 57, the plaintiff was allowed to show, 
as a defense to the action upon his notes, that i t  was agreed by-par01 
that the defendant was to accept, as payment of his notes, an assign- 
ment of a judgment secured by a mortgage on another. I n  K e r c h e r  v. 
McRae, 80 N. C., 219, the parol agreement, held admissible, showed that 
plaintiff was to credit on defendant's note the value, $3,000, of certain 
cotton belonging to defendant in the hands of plaintiff for sale. Other 
cases will be found decided by this Court "in which the application of the 
same principle has been made to various combinations of facts, all tend- 
ing, though, to the same general conclusion that such evidence is compe- 
tent where i t  does not conflict with the written part of the agreement 
and tends to supply its complement or to prove gome collateral agree- 
ment made at the same time.'' I n  all these cases, in which the applica- 

A 

tion of this principle has been made, the parol agreement was limited in 
its effect to the particular obligation sued upon; but, in this, this is 
neither the effect nor the purport of the propolsed evidence, nor would the 
defendaht be content with such a limitation. He proposes to discharge, 
not only the due bill to the plaintiff, but to discharge the contract with 
the assurance society issuing the policy, by writing into th&t contract the 

parol agreement made with the plaintiff. The parol evidence not 
(148) only does not tend to supply the complement of the written agree- 

ment or tend to prove some collateral agreement made at the 
same time as a part of the written agreement and not inconsistent with 
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it, but to prove a contract entirely variant from and inconsi&ent with it. 
Writing the parol agreement into the written, no part of the written 
agreement would be left. We do not think this principle has ever been 
extended so far, and, mindful of the warning of this Court in Mofitt 
v. Maness, 102 N. C., 457, repeated in Cobb v. Clegg, 137 N.  C., 
153, we are unwilling further to relax the well-settled rules of evidence 
against the admissibility of parol testimony to contradict, vary or add 
to the terms of a written agreement. We do not intend by what we have 
said in  this decision to preclude the defendant, if he shall be so advised, 
from bringing his action against the assurance society for a reformation 
of his contract of insurance upon proper allegation and proof of mistake. 
After a careful review of the decided cases, we are of the opinion that 
the evidence was inadmissible and his Honor committed no error in 
excluding it. The judgment is therefore 

Affirmed. 

HOKE, J., dissenting: I am unable to concur in the disposition made 
of this case, being of opinion that the evidence offered by the defendant, 
in effect, only tended to show a different method of payment than that 
mentioned in the contract. I t  is well established with us that, as between 
the original parties, when a note is given, payable in so many dollars, 
without further written specification, parol evidence may be received 
tending to establiish an agreement that a different method 'of payment 
should be accepted. 

This was the question directly presented in Typewriter Co. v. Hard- 
ware Qo., 143 N.  C., 97, where i t  was held by a unanimous Court: "1. 
I t  is competent to show by oral evidence a collateral agreement as to 
how an instrument for the payment of money should in fact be paid, 
though the instrument is in writing and the promise i t  contains is to 
pay in so many dollars." 

And this position has uniformly prevailed with us, and has been sus- 
tained in numerous and well-considered decisions, notably Evans v. Free- 
man, 142 N. C., 61; Walters v. Walters, 34 N. C., 28. 

I n  Evans v. Freeman the Court held: "(1) The rule that when 
parties reduce their agreement in writing, parol evidence is not admissi- 
ble to contradict, add to or explain it, applies only when the entire con- 
tract has been reduced to writing; and where a part has been written 
and the other part left in parol, i t  is competent to establish the 
latter by oral evidence, provided i t  does not conflict with what (149) 
has been written. (2) I n  .an action on a note, by which the 
maker promised to pay the sum of $50, being the purchase money for 
the right to sell a stock feeder, i t  was competent to show that i t  was a 
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part of the agreement a t  the time the note was given that it should be 
paid out of the proceeds of the sales of the stock feeder." 

I n  Brown on Parol Evidence, see. 117, the position referred to is 
stated as accepted doctrine, and our decision in Walters v. WaMers, 
supra, and well considered decisions in other States, are referred to as 
authority for the statement. And other prior and cotemporaneous parol 
agreements affecting the obligation given to pay in so many dollars have 
also been frequently received and acted on. Kelly v. Oliver, 113 N.  C., 
442 ; Penmiman v. d lexander, 111 N. C., 427. 

I n  Pennimam v. Alexander defendant had accepted a draft without 
further specification, and in action brought proposed to show that his 
acceptance was on a condition that had not been complied with, the 
evidence offered being as follows: "Defendant offered himself as a wit- 
ness, and proposed to show that his acceptance of paper was on condition 
that the drawer, Mooney, was building some houses for defendant, where 
brick was used, was building same by confract, payable in install- 
ments as work progressed; that said Mooney abandoned work and 
gave up contract before payments were due, and he never became 
indebted to said Mooney, and that he was only to pay bill on said accep- 
tance in case he became indebted to Mooney for said amounts." 

This evidence was ruled incompetent by the trial judge, and in grant- 
ing a new trial for error Burwell, J., said: "It cannot Be contended that 
the rights of the plaintiffs against the defendant are strodger than if 
he had given them his promissory note for the sum named in the 
writing on which this action is brought, instead of accepting the order, 
as he did. I f  he had done so-that is, had given to plaintiffs his prom- 
issory note for the amount of the order-it would have been competent 
for him, if sued on the note by the payee, to prove that there was a col- 
lateral agreement between him and them to the effect that he should not 
be required to pay except upon the happening of certain events or that 
the note was with'out consideration." 

Placing the interpretation on the evidence adopted by the court, there 
is perhaps no serious impairment of an accepted principle, either wrought 
or threatened, but I think, by correct interpretation, that the evidence 
rejected amounts to no more than a cotemporaneous parol agreement 

affecting the method of pa*yment-that is, that the value of an 
(150) existing policy should be allowed defendant, and a certain portion 

of i t  received year by year in reducing the regular annual 
piemiums; and that, under a proper application of the authorities cited, 
the evidence should have been received. . 

Walker v. Venters, 148 N. C., 388, to my mind, in no way militates 
against this position. I n  that case there was special method of 
payment stipulated and provided for in the written contract-that is, in 
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twenty bales of merchantable lint cotton, each weighing 500 pounds, and 
the proposition was to prove a parol agreement that plaintiff could at  
his option satisfy the demand by paying $4,000 in money. This invohed 
a substantial alteration of the written terms of the contract, and the 
Chief Justice, in disallowing the evidence, said: "Such evidence is never 
admitted if the wording of the written contract is clear or if the evi- 
dence offered is in  direct contradiction of the intrinsic meaning of the 
language of the contract." 

But the general written promise, "to pay in dollars," is not allowed to 
have this restrictive effect, and, as heretofore stated, in such instru- 
ments cotemporaneous parol agreements are always received, tending to 
show a different method of payment. 

For the reasons indicated, I think the evidence competent and that 
a new trial should be awarded. 

CLARE, C. J., concurs in dissent. 

Cited: Machine Co. v.  McCYlamrock, 152 N. C., 407; Hilliard v. New- 
berry, 153 N. C., 109 ; Kernodle v .  WiZZiams, ibid., 479 ; Pierce v. Cobb, 
161 N. C., 304; Mfg. Co. v. Mfg. Co., ibid., 434; Piano Co. v. Btrickllcnd, 
163 N. C., 253; Wilson v. Scarboro, ;bid., 385; Richards v.  Hodges, 164 
N. C., 188 ; Xylces v. Everett, 167 N. C., 605; Guano Co. v.  Livestock Co., 
168 N. C., 447 ; Parquhar Co. v. Hardware Co., 174 N. C., 373. 

M. HANSTEIN V. T. M. FERRELL. 

(Filed 13 October, 1909.) 

In this case the controversy being over an issue of fact, no error appearing, 
the judgment of the lower court was affirmed. 

LPEAL from W. R. Allen, J., at April Term, 1909, of SAMPSON. 
These issues were submitted, by consent: 
1. Where is the dividing line between plaintiff and defendant? An- 

swer: The true line between plaintiff and defendant is twelve inches 
on the side next to defendant from the southeast wall of plaintiff, above 
the gr,ound, along the whole course of the wall. 

2. I s  the plaintiff the owner of the lands in controversy? Answer: 
Yes. 

3. I f  so, are defendants in wrongful possession thereof? An- (151) 
swer: Yes. 

4. What damage, if any, is plaintiff entitled to recover? Answer: No. 
From the judgment rendered the defendant appealed. 
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F. R. Cooper and Faison & W r i g h t  for p l a i n t i f .  
George E. But ler  and J .  D. K e r r  for defendant .  

PER CURIAM: This cause was before this Court at  a former term and 
a new trial was directed. Upon this second trial we are of opinion, upon 
examination of the record, that no error has been committed. Under the 
form of the first issue the controversy is one of fact, and has been 
determined by the jury in favor of the plaintiff. We find no reversible 
error, and the judgment is 

Affirmed. 

KINGHAM & COMPANY ET AL. V. J. H. WEDDELL, ADME., ET AL. 

(Filed 22 September, 1909.) 

In this case there was no error. 

APPEAL from Cooke, J., a t  February Term, 1909, of CEA~EN. 
Action, in  the nature of a creditors' bill, against J. H. Weddell, admin- 

istrator of F. Ulrich and the surety on his administration bond. 
Verdict and judgment for defendant, and plaintiffs excepted and 

appealed. 

W .  D. M c I v e r  and R. A. N u n n  for p l a i n t i f .  
W .  W .  Clark  for defendants.  

PER CURIAM: The Court has carefully considered the reoord and the 
exceptions noted, and is of opinion that the results of the trial should not 
be disturbed. 

There were various breaches of duty alleged against the defendant 
administrator, but on issues submitted each and every one of these alleged 
defaults have been decided by the jury in defendant's favor, and, as 
stated, we find no reversible error in the trial or the disposition made of 
the case. 

The judgment for the defendant is therefore 
Affirmed. 
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J. T. BEIDSOLE v. ATLANTIC WAST LINE RAILROAD WMPANY. 

(Filed 20 October, 1909.) 

I. Evidence-Demurrer-Ruling Reserved-Sustained-lnstructions-Harm- 
less Error. 

I t  is not improper for the trial judge to reserve his ruling on the evi- 
dence upon matters set out in a certain section of the complaint and to 
sustain the demurrer when the evidence is all in if i t  appears that he 
should have done so. His instructions to the jury to exclude such evi- 
dence from their consideration would cure the error, if any, committed 
therein. 

2. Carriers of Passengers-Protection-Assault-Evidence-Re G e s t ~ .  
In an action to recover damages of a railroad company for injuries 

plaintiff received while a passenger on defendant's excursion train by 
reason of defendant's failure when notified to properly protect him from 
the assault of a fellow passenger, a man of dangerous character, pertinent 
evidence of what was said a t  the time of assault, by the one assaulting, 
to plaintiff and another passenger, is competent as a part of the res  
gestm. 

3. Carriers of Passengers-Protection-Assault-Avoidance-Evidence, 
Corroborative. 

In an action to recover damages of defendant railroad company for in- 
juries received in an assault by another passenger, arising from defend- 
ant's alleged negligence in failing or refusing to afford plaintiff proper 
protection, it appeared that there was evidence that plaintiff went into a 
"reserved seat" car to avoid the difticulty, and the conductor was informed 
of the fact and refused the protection therein requested: Held,  it was 
competent for plaintiff to testify his reason for going into this car in cor- 
roboration of the witness who testified that he notified the conductor of 
the fact. 

4. Carriers of Passengers-Measure of Damages-Instructions Distinctive. 

A charge to the jury, upon the measure of damages, that the p la in ts  
is entitled to recover on account of injuries received in an  assault made 
on him by another passenger, alleged to have arisen from defendant's 
failure or refusal to afford him proper protection, on its passenger train, 
that the jury could include such physical pain and mental suffering as was 
the proximate, immediate and necessary consequence of the assault, is 
not prejudicial on the question of mental suEering claimed on account 
of plaintiff's having been compelled to kill his. assailant, when evidence 
on that point had been excluded and the jury instructed not to consider 
that phase of the case. 

5. Pleadings-Variance-Amendments. 

There is no error in the trial judge allowing amendments to the plead- 
ings so as to.make them conform to the proof. Revisal, 507. 
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(153) APPEAL from W .  J. A d a m ,  J., April Term, 1909, of CUM- 
BERLAND. 

The facts are stated in the opinion of the Court. 

H. McD. Robinson and Terry Lyom for plaintiff. 
Rose & Rose for defendant. 

CLARK, C. J. I n  1906 the plaintiff and one Alexson were among the 
passengers on an excursion train, run over the defendant's road from 
Stedman, in Cumberland County, to Wilmington, N. C. On the return 
trip the plaintiff, on account of AlexsonL threats to do him violence, 
secured a seat in the "reserved car" as a means of protecting himself 

1 against any assault Alexson might make upon him. The conductor ,of the 
excursion train was told of Alexson's conduct and threats against the 
plaintiff; that the plaintiff had gone into the reserved car for protection, 
and that Alexson was a dangerous man, who bore a bad reputation in 
his community. Notwithstanding the warning given to the conductor, 
Alexson was allowed to enter the resewed car, where plaintiff had sought 
refuge, and, carrying out his threats, with pistol in hand, violently 
assaulted plaintiff, striking, kicking and abusing him. 

This action was instituted to recover damages for the failure of the 
defendant to protect plaintiff from the assault made upon him by 
a fellow-passenger. The liability of the railroad in such cases is fully 
discussed, with citation of authorities, in Browa v. R. R., 2 L. R. A. 
(N. S.), 105, and notes. 

The plaintiff killed Alexson. The complaint contained section 14, for 
mental suffering from the necessity imposed on plaintiff of slaying his 
assailant. 

The first exception was for refusal of the court to sustain a demurrer 
ore t e a w  to said section 14. At that time the evidence had not been 
developed, and his Honor properly reserved the point. Later on in the 
trial the judge sustained the demurrer, excluded all evidence on 
that point, told the jury not to consider it, and again so instructed them 
in  his charge. If there was error against the defendant, i t  was cured. 
Medlin v. Simpson, 144 N. C., 399. To same effect, Wi2so.n v. Mfg. Co., 
120 N. C., 95; S. v. Ellsworth, 130 N. C., 690; Moore v. Palmer, 132 
N.  C., 976; 8. v. Holder, 133 N. C., 712; Briscoe v. Parker, 145 N.  C., 
14; Matthews v. Iw. Co., 147 N. C., 339; 8. v. Peterson, 149 N. C., 533. 

I n  Briscoe v. Pwker,  supra, the court below told the jury not to con- 
sider the excluded evidence, and we held that the jury must have under- 

stood SO plain an instruction, and said: "If a jury is not possessed 
(154) of this much intelligence, i t  is not a proper part of a trial court." 

JVhether the court did not err in sustaining the demurrer and in 
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TIMBER Co. v. WILSON. 

excluding the evidence is a matter not before us, as the plaintiff did not 
appeal. 

Exception 2 is for permitting plaintiff to testify why he went into the 
reserved car, and exceptions 3 and 4 are to proof of what Alexson said 
to plaintiff and to a bystander when he made the assault. The latter 
was part of the res gesta and the former was in corroboration of the tes- 
timony of another witness, who had notified the conductor of Alexson's 
threats and that plaintiff had taken refuge in the reserved car and asked 
the conductor to keep the door closed and guarded, which he refused to 
do. Exception 6 is abandoned. 

Exceptions 5 and 7 are substantially to the same point. The court 
told the jury: "If the plaintiff is entitled to recover any damages, he is 
entitled to recover compensation for such injury, past, present and pros- 
pective, suffered by the plaintiff in consequence of and by reason of the 
assault, including such physical pain and suffering and such mental suf- 
fering as was the proximate, immediate and necessary consequence of 
the assault." We do not think this is obnoxious to the defendant's claim 
that i t  allowed damages for mental suffering from killing Alexson. 
Besides, his Honor expressly told the jury n i t  to allow any damages 
"for any mental suffering the plaintiff may have unde:gone by reason 
of or in consequenoe of his killing Alexson." 

The amendments allowed to the complaint to make i t  conform to the 
proof was in the discretion of the court. Revisal, see. 507. The court 
read a part of the complaint to the jury, explaining to them that he did 
so as stating the plaintiff's contention. He also stated the defendant's 
contention and charged correctly as to the burden of proof. We find 

No error. 
1 

Cited: Harrilzgtort v. Wadesboro, 152 N. C., 441. 

T I E  BRYANT TIMBER COMPANY v. JOHN E. WILSON ET AL. 

(Filed 20 October, 1909.) 

1. Standing Timber-Option-Consideration-Nudum Pactum. 
An option or offer to sell standing timber on lands, for which no con- 

sideration has been paid, may at any time be withdrawn before its accept- 
ance, for the agreement is nudum pactum. 

2. Standing Timber-Option-Acceptance-Lawful Consideration. 

But after an unconditional acceptance, in accordance with the terms 
of the option, the voluntary proposal becomes a binding obligation on 
both parties, and specific performance will be decreed in equity at the 
suit of the vendee, when there is no equitable element to prevent it. 
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3. Standing Timber-Contract to Convey-Lis Pendens-Purchasers- 
Notice. 

A suit for the specific performance of a contract to convey standing 
timber, against the owners of the land, setting forth with particularity 
the nature and extent of the contract, describing the land, etc., and recit- 
ing the registered option under which the performance is sought, is full 
notice, as l is  pendens, to subsequent purchasers. 

4. Standing Timber-Contract to Convey-Realty-Lands-Equity. 
Standing timber is regarded as a part of realty, and specific perform- 

ance of a contract to convey it will be governed by the same equitable 
principles that are applicable to lands. 

5. Standing Timber-Contract to Convey-Specific Performance-Title De- 
fective-Damages-Rights of Purchaser. 

A purchaser, under a binding option on standing timbsr, may elect to 
take such title as the vendor may h a ~ ~ e ,  and recover damages to the extent 
that the vendor may be unable to make good title contracted for. 

6. Standing Timber-Contracts to Convey-Specific Performance. 

A contract to convey standing timber, definite and clear as to its subject 
matter, time for cutting, parties, etc., having a lawful consideration to 
support it, may be enforced in equity. 

7. Same-Damages-Election. 
When a cause of action for specific performance is shown, the plaint3 

is not held to an election for damages merely by reason of his having 
claimed them in his suit, especially when it appears that he has subse- 
quently waived all demand therefor. 

(155) APPEAL by plaintiff from W .  R. AZlefi, J., at June Term, 1909, 
of SAMPSON. 

These issues were submitted, without objection: 
1. Did the plaintiff, within thirty days from the. 12th day of April, 

1907, notify the defendant John E. Wilson of its intention to purchase 
the timber referred to in  the complaint? Answer: Yes. 

2. I f  so, was the intention to purchase said timber coupled with the 
condition that the title was good? Answer: No. 

3. H a s  the plaintiff been at all times ready, able and willing to per- 
form its contract on its part ? Answer : Yes. 

4. Has the defendant John E. Wilson refused to perform his contract 
on his par t?  Answer: Yes. 

5. What damage, if any, is the plaintiff entitled to recover ? Answer : 
$100. 

(156) Upon the rendition of the verdict the plaintiff tendered the 
judgment set out in the record, decreeing a specific performance 

of the contract, which the court declined to sign, and plaintiff excepted. 
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The court rendered judgment for damages only. Plaintiff excepted and 
appealed. 

The further facts are stated in  the opinion. 
i 

F. R. Cooper, Fowler & Crurnpler and C. M.  Faircloth for plaintiff. 
Fatkort & Wright and George E. Butler for defendants. 

BROWN, J. On 12 April, 1907, the defendants executed for a nominal 
consideration a contract, in  writing, commonly called an option, whereby 
the defendants bound themselves to sell for a &ed price and for a defi- 
nite period the timber growing and to be grown on certain lands described 
therein. Within the time required by the option the plaintiff gave due 
notice to defendant of its intention to purchase the timber and of its 
readiness to comply in  all respects with the terms of purchase, thereby 
converting the written offer of the plaintiffs to sell into a valid and bind- 
ing contract by an  unconditional acceptance of and compliance with its 
terms. 

I t  was the plaintiff's privilege to accept unconditionally and comply 
with the terms of the paper-writing by paying the cash upon tender of 
the deed, and thus secure to itself the right to compel defendants to per- 
form their contract. Weaver v. Burr, 3 W. Va., 736; Hardy v. Ward, 
150 N. C., 391. 

Upon the findings of the jury, is  plaintiff entitled to have a decree com- 
pelling a specific performance of the contract, or is plaintiff remitted to 
an  action for damages for its breach? 

I f  the defendants had withdrawn this option or offer to sell before its 
unconditional acceptance, there being no valuable consideration for it, 
they would have exercised an unquestioned right; for without a valuable 
consideration to support i t  the agreement would be a mere nudum pac- 
tum, and might have been withdrawn at any time. 

Until the proposal is accepted, there can be no contract, as there is 
nothing by which the proposer can be bound; and unless both are bound, 
so that an action can be maintained against the other for a breach, 
neither will be bound. But after unconditional acceptance there is a val- 
uable consideration to support the contract; i t  then becomes mutual, and 
the voluntary proposal of one becomes the binding obligation of both. 
1 Sugden Vend., 8 Am. Ed., 195,196; Bishop on Cont., secs. 77-79, 325; 
Story on Cont., 495 ; Benj. on Sales, sec. 41. 

Contracts of this character, i n  respect to land, when uncondi- (157) 
tionally accepted, have been very generally enforced by courts of 
equity, and specific performance decreed, as will be seen by adverting 
to the numerous cases cited in  the learned opinion of Mr. Justice Woods 
i n  Weaver v. Burr, supra. 
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The defendant does not claim that there was any fraud, undue influ- 
ence, oppression or other wrongful act on the part of the plaintiff in 
obtaining said contract; neither does he allege any mistake in reference 
to same. 

But it is insisted that the defendants cannot specifically perform the 
contract, because they have conveyed the timber to the Tilghman Lum- 
ber Company. That would undoubtedly bar a decree for specific per- 
formance, although subjecting the defendants to damages, but for the 
fact that, according to the record, said company purchased, if at all, after 
the complaint was filed in this action, and, although it is not a party to 
the action, it is bound to the same extent as if it were. Collingwrood v. 
Brown, 106 6. C., 365; Spencer v. Credbe, 102 N. C., 78; Todd v. Out- 
law, 79 N. C., 235; Badger v. Daniel, 77 6. C., 251. 

Not only has a formal lis pewdens been filed in this case, but the com- 
plaint contains a complete description of the property which is situated 
in the county where the action was commenced and is pending. T h i ~  
pleading refers to the registered option, as well as contains a full state- 
ment of the facts. I t  is itself notice to the world of the,plaintiff7s claim. 
The Tilghman company purchased after the filing of the complaint, and 
takes subject to any decree that may be made in this case. Morgan v. 
Bostic, 132 N.  C., 751; Baird v. Baird, 62 N.  C., 317; Dancy v. Dumafi, 
96 N.  C., 111. 

It is further contended that the defendants cannot make a good title 
to the timber, independent of the conveyance to the Tilghman company, 
and for that reason cannot be made to perform the contract. . 

This might avail the plaintiff if it was resisting the performance on 
its part, but i t  cannot avail these defendants, for it is well settled that, 
though the vendor is unable to convey the title called for by the contract, 
the purchaser may elect to take what the vendor can give him and hold 
the vendor answerable in damages as to the rest. Kores v. Covell, 180 
Mass., 206 ; Corbett v. Shulte, 119 Mich., 249 ; 29 A. & E., 621, and cases 
cited. I n  this case the plaintiff has elected not only to take such title as 
the defendants can convey by their deed, but also to waive and discharge 

all claim for damages arising from a partial performance of the 
(158) contract only. 

The next objection urged is that the subject-matter is but grow- 
ing timber and not the body of the land, and that equity will not require 
specific performance of that kind of contract, but will award damages in 
lieu thereof. 

Some color is given to that position by the cases of Paddock v. Dalven- 
port, 107 N. C., 711, and Bomer v. Cam&, 79 Miss., 223. B u t  we find, 
upon a critical examination of the cases, that neither of them sustains 
the contention. The contract in the first-cited case provided for the sale 
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of merchantable ash, poplar and cherry trees, at  the price of fifty cents 
and one dollar per tree, to be immediately removed. The refusal to 
decree specific performance is based upon the temporary character of 
the contract and because the breach is easily compensable in damages. 

I n  the other case the contract required the defendant to saw up the 
timber into lumber and ship it to complainants. The court held that i t  
would not specifically enforce a contract to cut trees from land and saw 
them into lumber. "if the contract be indefinite and uncertain as to the 
trees to be cut." 

The contract we are asked to specifically enforce differs materially 
from those we have mentioned. The instrument defines with accuracy 
the land upon which the timber is growing-describes i t  as standing 
timber, ten inches in diameter, and such as may attain that size when 
cut, and gives ten years within which to cut and remove it. The price to 
be paid, as well as time of payment, is clearly stated. 

The contract is definite and certain as to its subject-matter, its stipu- 
lations, its purposes, its parties and the circumstances under which it was 
made. I ts  meaning is plain and its various provisions carefully and 
clearly stated. 

There is a valuable consideration; the agreement is mutual. Specific 
performance is not only entirely practicable, but is necessary, in order to 
give the plaintiff the full benefit of the contract, and there is nothing 
inequitable in its enforcement. 

I n  short, the contract has every requisite which is usually regarded as 
necessary to authorize a court of equity to compel specific performance. 
Pomeroy Eq., secs. 1400 to 1505. 

Then, again, the contract does not deal with personal property. I t  
plainly savors of the realty. 

Growing trees are often, especially in the older cases, regarded as 
a part of the land, and the sale thereof as a sale of an interest in land. 
28 A. & E., 537, and cases cited. 

I n  this State growing trees have ever been regarded as part of the 
realty, and deeds and contracts concerning them are governed by the 
laws applicable to land. Bunch v. hmber Co., 134 N. C., 116; Hawkins 
v. Lumber Co., 139 N. C., 162; Mkebl v. Buraett, 49 N. C., 249. 

It is finally contended that the plaintiff, by his action, has (159) 
elected to proceed for damages in lieu of specific performance. 

The position is hardly tenable. The complaint sets forth a cause of 
action and asks for specific performance. 

The plaintiff had a right to ask for damages, and they could have been 
awarded in this action in case the court refused to grant the principal 
relief. 

As the plaintiff waives all damages, even for delay in performing the 
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contract, the exceptions to the ruling of the court upon that issue need 
not be considered. 

Upon a review of the record, we are of opinion that, upon the plead- 
ings, proofs and responses to the issues, the plaintiff is entitled to the 
judgment tendered by its counsel. 

The cause is remanded, with direction to enter judgment accordingly. 
Reversed. 

Cited: Woodbury v. King, 152 N. C., 680; Ward v. Albertsolz, 165 
N.  C., 221; Flowe v. Hartwick, 167 N.  C., 452; Williams v. Lumber Go., 
172 N.  C., 302. 

BRYANT TINBER COMPANY v. J. E. WILSON ET AL. 

(Filed 20 October, 1909.) 

For digest, see same case next above. 

APPEAL by plaintiff from W .  R. Allen, J., at June Term, 1909, of 
. SAMPSON. 

F. R. Cooper, Fowler & Crurnpler and C. iW. Faircloth for plaintif. 
Faison & Wright and George E. Butler for defewdants. 

BROWN, J. This appeal presents identically the same questions dis- 
cussed in the opinion in  the case between same plaintiff and defendants 
at this term. For the reasons there given, the cause is remanded, with 
direction to enter judgment as tendered by plaintiff. 

Reversed. 

JAMES MARSH v. THE ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 20 October, 1909.) 

1. Judgments of Other States-Estoppel. 
By virtue of the Constitution of the United States and Acts of Congress 

in pursuance thereof, the judgments of the courts of other States are put 
upon the same footing as domestic judgments. Therefore, a judgment of 
such other courts, standing unreversed, in the absence of fraud or lack 
of jurisdiction, bars a recovery of the same cause of action subsequently 
brought in the courts of this State. 
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2. Judgments of Other States-Pleadings-Demurrer-Merits-Estoppel. 
A general demurrer to the merits of the cause of action alleged in the 

complaint is an admission of all matters of fact well pleaded, and a judg- 
ment of a court of competent jurisdiction of another State sustaining such 
a demurrer, in the absence of fraud, will bar recovery for the same cause 
of action brought in the courts of this State. 

3. Same-Additional Allegations. 
When a former judgment of a court, standing unimpeached, sustaining 

a demurrer to a complaint, is pleaded in bar of recovery, and it appears 
that every phase and essential feature of the controversy has been set 
out, that the cause and the parties are the same, a position that certain 
material facts stated in the pending action were not set out in the former 
one, cannot be sustained. 

,~PPEAL from W. J .  Adums, J., at  February Term, 1909, of CUM- 
BERLAND. 

I t  appeared in evidence that, on or about 28 May, 1904, the plaintiff, 
with other hands, was engaged in constructing a depot for defendant 
company at Nocatee, in De Soto County, Florida, either directly 'or 
under a contractor employed for the purpose; that the old depot build- 
ing, situate near the new one, was a structure placed on pillars several 
feet above the ground, and the workmen employed and engaged as afore- 
said kept their tools under the old building, and were accustomed at the 
noon interval to go under the old building to eat their midday meal; 
that the space under the old building was the only place near available 
for the purpose for which i t  was used by the workmen, and same was 
so used with the knowledge and consent of the defendant company; that 
on the occasion in question there was a box car standing on the railroad 
side track, and a gangplank left by defendant's agent and employee, 
extending from this car to the platform, and while plaintiff and the 
other hands were under the old building at the noon hour, and there with 
the consent and knowledge of defendant company, that said 
defendant, through its agents and employees, negligently backed (161) 
a train against the box car on the siding and continued to move 
the car backwards, and the gangplank which was resting upon it, until 
said gangplank became in some way wedged or jammed between the car 
and, the platfom, chiefly by reason of the position of a signal post 
standing in the space, and in this wby the old depot building was 
pushed from the pillars and caused to fall on plaintiff, doing him 
serious and permanent injury; that soon thereafter, to wit, in December, 
1904, plaintiff instituted an action against the defendant company in 
the Circuit Court of the Sixth Judicial Circuit, De Soto County, Florida, 
a court having jurisdiction of the parties and the cause, and filed his 
complaint therein, stating the facts of the occurrence and demanding 
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damages in the sum of $20,000 for injuries caused by "the gross negli- 
gence and carelessness on the part of defendant's agents, servants and 
employees." To the complaint filed, the defendant company interposed 
a demurrer, and, the demurrer having been sustained, the plaintiff, by 
leave of court, filed an amended complaint, and a demurrer to the 
amended complaint was sustained, with further leave to amend, and like 
action was taken on a second and third amendment: the demurrers to 
the first, second and third amended complaints being expressly to the 
merits of plaintiff's cause of action; the judgment of the Circuit Court 
of Florida, sustainillg the demurrer to the third amended complaint, 
being as follows: 

"The above matter coming on to be heard upon the demurrer to the 
third amended declaration, the same having been set for argument by 
the plaintiff, and the court being of the opinion that the said demurrer 
should be sustained and that judgment thereon be rendered for the 
defendant, i t  is thereupon, upon consideration thereof, ordered and 
adjudged that the said demurrer be sustained and that the defendant do 
go hence without day, and that the defendant do have and recover from 
the plaintiff its cost in its behalf expended." 

So far  as appears, there was no exception noted nor appeal taken from 
this judgment; and afterwards, to wit, in May, 1906, plaintiff instituted 
the present action for the alleged injury in Superior Court of Cumber- 
land County, and, having filed his complaint, the defendant interposed 
a demurrer, and, this having been overruled, the defendant answered, 
denying the allegations of negligence, and in apt terms pleading the 
judgment rendered and in force in the Florida Circuit Court in bar of 
further proceedings against it. On issues submitted, addressed to the 
question, the court held that the proceedings and judgment in the 

Florida court, if established as alleged, would operate as a bar 
(162) to any further prosecution of   la in tiff's demand, and charged the 

jury, if they believed the evidence, they would answer the issue in 
favor of the defendant. 

Verdict for defendant; judgment on verdict, and  lai in tiff excepted and 
appealed. 

H. McD. Robinson, Sinclair & Dye, Terry Lyon am? hTeill C. M ~ r s h  
for plaintiff. 

* 

Rose & Rose for defendant. 

HOKE, J., after stating the case: There is no error in the disposition 
made of this case in the court below. As applied to domestic judgments, 
i t  is a principle universally recognized that when a court has jurisdic- 
tion of a cause and the parties, and on complaint filed, a judgment has 
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been entered sustaining a general demurrer to the merits, such judg- 
ment, while i t  stands unreversed and unassailed, is conclusive upon the 
parties and will bar any other or further action for the same cause. Wil- 
loughby v. Stevens, 132 N. C., 254; Johnston W .  Pate, 90 N. C., 334; 
Alley v. Nott, 111 U. S., 472; Goulci? v. R. R., 91 U. S., 526. And in 
Miller v. Leach, 95 N. C., 229, and in other decisions we have held- 
and this ruling, too, is in accordance with accepted doctrine-"that, by 
virtue of the Constitution of the United States, and acts of Congress in 
pursuance thereof, the judgments of other States are put upon the same 
footing as domestic judgments. They are conclusive of all questions 
involved in them, except fraud in their procurement, and whether the 
parties were properly brought before the court." 

As far as appears, the judgment of the Florida court relied on by 
defendant stands unreversed; there is no suggestion either of fraud or 
lack of jurisdiction, and, under the authorities cited, the plaintiff is 
barred of recovery on the cause of action set forth in his complaint, if 
it be conceded that a good cause of action is stated. 

I t  is contended on the part of the appellants that the law favors 
trials on the merits, and '(that a former judgment will not operate as a 
bar to a subsequent suit upon the same cause of action unless the pro- 
ceedings and judgment in the first case involved an investigation (or 
afforded full legal opportunity for an investigation) and determination 
of the merits of the suit. Or, as otherwise expressed, the judgment must 
be upon the merits in a competent action, the plaintiff having sued in his 
proper character and the pleadings having been correct." This may be 
taken as a very correct statement of a general principle, but, on the 
facts presented, its application is against appellant. The very 
question decided in the cases referred to is that a hearing on (163) 
a general demurrer to the merits "affords this legal opportunity 
for investigation." And a judgment sustaining such demurrer, while i t  
stands unreversed and unquestioned, is as final and conclusive on the 
facts thereby admitted as if such facts had been considered by a jury 
and established by its verdict. 

Thus, in Johnston v. Pate, supra, it was held: "That a judgment ren- 
dered upon a demurrer is as conclusive by way of estoppel as a verdict 
finding the facts confessed would have been," and C&ef Justice Smith, 
delivering the opinion, said : 

"1. The rule is well settled that demurrer to the merits of a complaint 
or other pleading overruled and followed by a final judgment is decisive 
of all the material facts charged and of the rights dependent upon them. 

"'A judgment upon demurrer,' says Mr. Freeman, in his work on 
Judgments, sec. 267, 'may be a judgment upon the merits. If so, its 
effect is as conclusive as though the facts set forth in the complaint were 
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admitted by the parties or established by evidence subniitted to the jury. 
No subsequent action can be maintained by the plaintiff if the judgment 
be against him on the same facts stated in  the former complaint.' 

" 'A judgment rendered upon a demurrer,' in the language of the court, 
in  ililispel v. Laparte, 74 Ill., 306, 'is equally conclusive (by way of 
estoppel) of the facts confessed by the demurrer as a verdict finding the 
same facts .would have been, since they are established, as well in the 
former case as in the other; and facts thus established can never after- 
wards be contested between the same parties or those in  privity with 
them.' 

"A general demurrer confesses all matters of fact well pleaded. Man- 
sel Demr., 94 ; 24 Law Lib., 63 ; Big. Est., 33 ; Gould on Plead., pp. 43, 
44; Wilson v. Perry, 24 Ind., 156." 

1 t . k  further urged that some material facts are stated in  the com- 
plaint as filed in  the suit in  this State which did not appear in the 
Florida pleadings, but we do not think this position can be sustained. 
I n  the pleadings filed i n  the Circuit Court of Florida the plaintiff sets 
forth with great fullness of detail every phase and essential feature of 
the occurrence. The cause and the parties are the same. The Florida 
court had jurisdiction of both, and the ruling of his Honor below, hold- 
ing the judgment of that court an estoppel in bar of plaintiff's demand, 
must be 

Affirmed. 

(164) 
CHARLES Tf7T'BL~I<ER ET AL. V. JOSEPH F. WALKER ET AL. 

(Filed 20 October, 1939.) 

I. Partition-Heirs at  Law-Marriage-Declarations-Evidence-Harmless 
Error. 

When, in proceedings for partition of lands brought by petitioners 
alleging title in common with defendants, as heirs at lam of A., children 
by his marriage with E., an issue is submitted as to whether the peti- 
tioners were the children of A. and E., testimony of a witness as to the 
declarations of E., the mother, that she was never married to A. is com- 
petent evidence upon the question of the married relationship, and tenancy 
in common (Spaug7~  v. Hartwban, 150 N. C., 454, cited and approved) ; 
and in this case the admitted declarations of E. expressing a legal opin- 
ion of her rights and the rights of her children, were harmless error. 

2. Issues-Determination of Controversy-Other Issues-Harmless Error. 
An issue submitted that does not prejudice the rights of the complain- 

ing party, though unnecessary, the whole controversy being correctly 
determined upon another issue, is harmless error. 
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3. Slaves-Marriage-Instructions-Legitimate Children. 
Upon the question oi' inheritance by the children of slaves, dependent 

upon what constituted the married relationship of slaves before their 
emancipation, it was not error of the trial judge to charge that the jury 
were to ascertain from the evidence whether the claimants were the chil- 
dren of A. and E., and not whether they were the legitimate children, 
especially when more definite instructions were not requested. 

4. Instructions-Contentions. 
It is the duty of the trial judge to call the contentions of the parties 

to the attention of the jury when supported by the evidence, and his 
properly doing so can afford no just ground of exception. 

5. Instructions-Admonitions. 
Impartial admonitions of the trial judge to the jury as to the impor- 

tance of the case to the parties, is not just ground for exceptions. 

APPEAL from 17. R. Allen, J.,  at May Term, 1909, of NEW HAN- 
OVER. 

This is a proceeding for partition, instituted before the clerk of the 
Superior Court of New Hanover and, upon issues being raised on the 
pleadings, transferred by him to the Court at term. 

The plaintiff alleged that Arnold Walker, a slave, died in 1864, seized 
and possessed of the land sought to be partitioned, leaving as his heirs 
at law the plaintiffs and defendants, whose several interests are set forth, 
and demanding a sale for partition. The defendants denied all 
the material allegations of the petition; pleaded sole seizin and (165) 
title by open and adverse possession for more than twenty years; 
denied that plaintiffs were either the heirs at  law or children of Arnold 
Walker; denied that the relationship of husband and wife existed 
between said Arnold and Clara Hoskins, the ancestors of plaintiffs; and 
denied that Arnold, being a slave, was capable of owning land. His  
Honor submitted the following issues to the jury: 

1. Were Charles, Emma and Sophie children of Arnold and Clara? 
2. I f  so, were Arnold Walker and Clara living together as man and 

wife at  the time of the birth of said children? 
3. Have the defendants been in the adverse possession of the land i n  

controversy for twenty years prior to the commencement of this action? 
The jury answered the first issue KO, and, under his Honor's instruc- 

tions, did not answer the other issues. His  Honor rendered judgment for 
defendants and against plaintiffs, adjudging they were not tenants in  
common with defendants, and for costs. The plaintiffs appealed. 

s 

J o h n  D. BelZamy y d  R. G. Grady for plaintiffs. 
Ricaud & Emp4e for de fendads .  
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MANNING, J .  The plaintiffs, in deraigning the title of the alleged 
common ancestor, Arnold Walker, offered a deed from Alec MacRae to 
Peter M. Walker, dated 28 July, 1854, the habendurn of which is as fol- 
lows: '(To have and to hold the above-bargained land and premises to 
him, the said Peter 31. Walker, and his heirs, forever, in trust, to permit 
said Arnold Walker to have and occupy and enjoy said lots, and his chil- 
dren after him, or such of them as he shall designate, fore-ier." The deed 
described the land involved in this controversy, and the Arnold men- 
tioned was Arnold Walker, the alleged common ancestor. The defendant 
objected to the deed, upon the ground that, as Arnold Walker was a 
slave, he was incapable of holding either the legal or equitable estate in 
lands. His  Honor admitted the deed. I n  the view we take of the other 
questions decisive of this appeal, we do not deem i t  necessary or advisa- 
ble to pass upon this question, which was so ably argued before us by 
counsel for defendants. The defendants did not appeal. There was much 
testimony offered at the trial by plaintiffs tending to show that the 
Charles, Emma, and Sophie mentioned in the first issue were the chil- 
dren of Arnold Walker by Clara Hoskins, and that the said Arnold and 

Clara sustained the relation of man and wife and of a possession 
(166) common to both plaintiffs and defendants. The defendants also 

offered much testimony controverting the truth of Arnold's 
paternity of Charles, Emma and Sophie, and of the relation of husband 
and wife between Arnold and Clara at  the time of the birth of Charles, 
Emma and Sophie, and tending to show the adverse possession of the 
defendants and their ancestors under a claim of right for more than 
twenty years. During the trial the defendants offered Mrs. Carolina 
Bloom as a witness, who testified that she knew Clara Hoskins (the 
ancestress of plaintiffs) and had a conversation with her, and the fol- 
lowing question was asked her, viz. : ('State to his Honor and the jury 
what she told you about the property.'' She answered: '(1 could tell you 
nothing, except she said she had no right to property. Her  children 
could not get anything from property; that she was never married to 
Arnold." The plaintiffs objected to both question and answer, and, 
being overruled, excepted. This constitutes the first exception. This 
testimony was offered by defendants, after much evidence from the plain- 
tiffs had been received tending to establish the paternity of Clara's 
children, Charles, Emma and Sophie, and also to establish the living 
together of Arnold and Clara as man and wife. I n  Spaugh u. Ha& 
man, 150 N. C., 454, this Court said: "By the common law i t  is held 
%o be a general rule, of universal application in civil cases, except in  
actions for criminal conversation, that reputation, cohabitation, the 
declarations and conduct of the parties are competent evidence to prove 
that the marriage relation subsisted between them. A~rher v. Hcc.ithcoclc, 
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51 N. C., 421; Jones v. Reddick, 79 N. C., 291; Weaver v. Cryer, 12 
N. C., 337." This case, it would seem, is decisive of the correctness of 
his Honor's ruling admitting the testimony of Mrs. Bloom, giving the 
declarations of Clara as to her relations to Arnold. That part of Clara's 
declarations in which she expresses an opinion of her legal rights and 
the legal rights of her children in the property was incompetent, but i t  is 
inconceivable how her opinion of her legal rights could have been of the 
slightest influence upon the jury, directed by an able judge, in deter- 
mining any issue submitted to them, or how the plaintiff s were prejudiced 
thereby. Her declarations as to her relations with Arnold were compe- 
tent, under the authority of the case above cited. Besides, the issue 
which this evidence tended to establish in favor of the defendants was 
not answered by the jury. 

The plaintiffs' second assignment of error is the submission of the 
second issue. This issue was not answered by the jury, the case being 
determined by the answer to the first issue. This was the case in RudGil 
v. Whitener, 149 N. C., 4'39, the first head note of that case being: 
"An issue submitted that does not prejudice the rights of the (167) 
complaining party, though unnecessary, the whole controversy 
being correctly determined upon another issue, is harmless error." Hayes 
v. R. R., 141 N.  C., 195; Cumming v. Barber, 99 N. C., 332. 

The complaint, or petition, contained the averment that Clara Hos- 
kins was the second wife of Arnold Walker. The answer denied this, 
and the determination of this was presented by the second issue com- 
plained of. However, the jury, by its answer to the first issue against 
the plaintiffs, determined'the controversy; and while i t  would not have 
been error if his Honor had not submitted this issue, we cannot see that 
the plaintiffs were prejudiced thereby. 

The third assignment of error is made to "the failure of his Honor 
to charge the jury as to what constituted relationship of man and wife 
among slaves prior to the emancipation of the colored race." His Honor 
instructed the jury that they were to ascertain from the evidence whether 
Charles, Emma and Sophie were the children of Arnold and Clara- 
not whether they were the legitimate children. We do not see how the 
question presented by the first issue could have been more pointedly and 
concisely stated. No amount of elaboration could have elucidated it. 
Besides, the plaintiffs submitted no prayer for more definite instructions, 
and, having failed to do so, i t  has been frequently held by this Court they 
cannot complain, unless the charge given is itself erroneous. Graft v. 
Timber Go., 132 N.  C., 151; Eendm'ck v. Dellinger, 117 N. C., 491; 
Nelson v. Tobacco Co., 144 N.  C., 418; and cases cited; Pell's Rev. 1908, 
see. 538. 
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We do not think this assignment of error can be sustained. The fifth 
and eighth assignments of error are governed by the cases above cited, 
and must be disposed of in the same way. The fourth assignment of 
error was earnestly pressed before us, but a careful and critical examina- 
tion of the able charge of his Honor satisfies us that the plaintiffs have 
mistaken the pIacing and setting of that part of the charge embraced in 
this assignment of error. His Honor was in this particular stating the 
contentions of the defendants, and there was evidence offered at the 
trial supporting this contention. I t  has been frequently decided by this 
Court that i t  is the duty of the trial judge to call the attention of the 
jury to those contentions of the parties supported by evidence. The cases 
will be found collected in 1 Pel1 Rev.. 1908. see. 353. His Honor's entire 
charge, with all the evidence offered at the trial, is set out in the record, 
and i t  seems to us, after a careful examination, that every contention 

that could reasonably have been made, upon the evidence by both 
(168) the plaintiffs and defendants, is dearly and carefully stated by 

his Honor. We cannot, therefore, sustain the fourth assignment 
of error. 

The sixth assignment of error relates exclusively to the third issue, 
and, as that was not answered by the jury, i t  has become unnecessary 
to pass upon that. It is not seen that by this any harm came to the 
appellants, and we overrule this assignment. 

The seventh assignment of error is to an excerpt from that part of 
his Honor's charge impressing upon the jury the importance of the 
case to the parties, and admonitions to carefully and fully consider all 
the evidence and, after so doing, determine their verdict. His Honor 
forcefully but impartially directed the attention of the jury to the 
importance of the case to the plaintiffs and defendants, that it might 
receive from the jury in their deliberations the more careful considera- 
tion. We can see no error in the charge of his Honor to the jury in this 
particular. After a careful examination of the plaintiffs' exceptions, 
we find 

No error. 

Cited: 8. v. Grainger, 157 N. C., 633 ; Hall v. Fleming, 174 N: C., 
170. 
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R. L. LEWlS r. OLIVER E. GAY ET AL. 

(Filed 20 October, 1909.) 

1. Lands-Contract to Convey-Insufficient Deed-Tender of Sufficient 
Deed, When in Time. 

In actions where the remedy by specific performance is indicated, if 
the vendor of lands can make a good and sufficient title a t  any time 
before final decree, it is sufficient; and when the vendee, having made a 
partial payment on the purchase price, finds that the vendor's wife is not 
of age, and refuses to accept deed on that account, and brings suit to 
recover the partial payment he had made, a tender by defendant and his 
wife, the latter then being of age, of a good and sufficient deed, during the 
course of the proceedings will be held a suflicient compliance with the 
contract. . 

2. Same-Agreement to Rescind-Evidence-Questions for Jury. 
In an action to recover a partial payment made on an executory con- 

tract for the sale of lands, the deed being refused by the vendee on dis- 
covering that vendor's wife, signing the deed, was not of age, and there- 
after pending the proceedings, vendee refused to accept a good and suffi- - cient deed from the vendor and his wife, the latter then being of age, it 
is competent to show that by par01 or by matter in pais, the parties had 
agreed to rescind the contract, and under conflicting evidence the ques- 
tion thus raised should have been submitted to the jury. 

3. Lands-Contract to Convey-Agreement to Rescind-Purchase Price- 
Agreement implied. 

When parties to a contract to convey lands mutually agree to rescind 
the same, in the absence of any stipulation to the contrary the law im- 
plies a promise to repay such amounts as may have been paid by the 
vendee on the purchase money. 

APPEAL from 0. H. Allen, J., a t  March Term, 1909, of EDGE- (169) 
COMBE. 

A t  the close of the plaintiff's evidence there was a motion to nonsuit 
made by defendant, and like motion was made a t  the close of the entire 
evidence. The last motion having been allowed, and judgment of nonsuit 
entered, plaintiff excepted and appealed. 

The facts are stated in  the opinion of the Court. 

Austin & Grantham for plaintif. 
B u n n  & XpruiZl and T. T. Thorne for defendant. 

HOKE, J. There was evidence tending to show that in December, 1906, 
plaintiff bought of defendant 0. E. Gay a house and lot in  Rocky Mount, 
N. C., at: the contract price of $5,500, and shortly thereafter, in January, 
1907, paid defendant $1,000 on the purchase price. Thereupon defendant 
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signed a written receipt for the money, giving the substance of the trade 
and reciting that a deed for the property from 0. E. Gay and wife, 
Jessie Gay, had been left with Frank P. Spruill, to be delivered to plain- 
tiff in case the money was paid on or before 9 February, 1907. Some 
time after the payment of the $1,000,   la in tiff discovered that defend- 
ant's wife, Jessie E. Gay, was under twenty-one years of age when she 
signed the deed. Plaintiff demanded that, on this account, some security 
or indemnity be given before the full payment of the purchase money, 
and this demand was refused. 

The complaint further alleged, and there was evidence on the part of 
plaintiff tending to show, that some time after the time fixed for the 
payment of the money and delivery of the deed, and while the parties 
were still contending as to their respective rights under the contract, they 
had agreed to rescind the trade, and the deed was obtained from Spruill 
either by defendant or John Gay, who was acting for defendant through- 
out the transaction, and that plaintiff agreed to this rescission of the 
contract under an express contract that plaintiff was to be repaid the 
$1,000; and that, after this rescission, defendant 0. E. Gay had mort- 
gaged the property and same was now encumbered to the amount of 
$1,500. Defendant having refused to pay, the action was instituted, as 

stated, to recover the $1,000 paid on the purchase price. 
(170) At the trial term Mrs. Jessie Gay, wife of 0. E. Cay, & 

motion, was allowed to become party defendant, and the two 
defendants tendered and filed a deed to plaintiff for the house and'lot, 
properly executed and bearing date 27 March, 1909. I t  was agreed that 
at  this time said Jessie Gay, defendant, was more than twenty-one years 
of age, and the two defendants also filed an amended joint answer, 
authorizing the plaintiff, out of the purchase money remaining due, to 
pay off and discharge the liens placed on the property by 0 .  E. Gay. 
Upon this statement plaintiff contended that he could rightfully abandon 
the contract and recover the amount paid on the purchase price: 

1. Because, at  the time specified, defendant was unable to make plain- 
tiff a good deed, inter partes, by reason of the infancy of his wife. 

2. Because of the express agreement between them to rescind the trade. 
We are not called on to determine how far the infancy of the feme 

defendant might have affected plaintiff's obligation under the contract, if 
same had continued, or whether the case of Farthifig v. Rochelle, 131 
N. C., 563, cited by defendant, applies to the present case; for the reason 
that in actions where the remedy by specific performance is indicated, 
it is very generally held that if a vendor can make a good title at any 
time before final decree, i t  will be considered sufficient. McNeil v. Fuller, 
121 N .  C., 209; Hobson v. Buchalzan, 96 N.  C., 444. And, the feme 
defendant being now of age, and she and her husband having tendered 

166 
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a good and sufficient deed, i t  would seem, on the facts as they are now 
presented, that the first position of plaintiff is not well taken. But, on 
the second ground, we are of opinion that the plaintiff was entitled t o  
have the question submitted to a jury for decision, and that the order 
directing a nonsuit must be set aside. 

As said by Walke?; J., delivering the opinion in M a y  v. Getty ,  140 
N.  C., at  p. 316: "It is now well settled that parties to a written contract 
may by par01 rescind, or by matter in pais abandon the same." Citing 
F a w  v. Whi t t ing ton ,  72 2. C., 321; Taylor  v. Taylor,  112 N.  C., 27; 
Holdem v. Purrefoy, 108 N.  C., 163; R i l e y  v. Jordan,  75 N. C., 180; 
Gorrell v. A b p a u g h ,  120 N. C., 362." 

And i t  is well established that when parties to an executory contract 
of this character mutually agree to rescind the.same, in  the absence of 
any stipulation to the contrary, the law implies a promise to repay such 
amount as may have been paid upon the purchase money. This is so by 
authority and under the general principles upon which the action of 
indebitatus assumpsit i s  properly made to rest. B e a m a n  v. S i m -  
m o m ,  76 N.  C., 42. A t  this stage of the action we do not deem it (171) 
desirable to set out or dwell upon the testimony tending to sustain 
the plaintiff in this aspect of his claim, but consider i t  best to say, i n  
general terms, that we have carefully examined the evidence as it appears 
in  the record, and that there is testimony on the part of the plaintiff 
tending to show that the parties mutually agreed to rescind the trade; 
and if this view should be accepted by the jury, the claim of the plaintiff 
would prevail. 

For the reasons indicated, we are of opinion that the order of nonsuit 
should be set aside and a trial had of the matters at issue between the 
parties. 

Reversed. 

HENDERSON WATER COMPANY v. TRUSTERS O F  HENDERSON 
GRADED SCHOOLS. 

(Filed 20 October, 1909.) . 
1. Cities and Towns-Water Supply-Powers Implied-Expressed Powers. 

The expense of supplying water by a city o r  town is a necessary one, 
and implied in its general grant of powers unless expressly forbidden; 
and when the charter prescribes the particular mode in which this power 
may be exercised, it must be followed exclusively. 

2. Cities and Towns-Water Supply-Franchise-Contract-Executed-Free 
Supply-Public Schools. 

A water company operating under a franchise-contract from a city or 
town, and receiving the benefits and advantage arising thereunder, may 
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WATER CO. 9. TRUSTEES. 

not repudiate the duty of supplying water h e e  to public schools, etc., 
which it had expressly contracted to do in accepting the franchise contain- 
ing such provision, and collect for water it had furnished them upon a 
quantum rneruit or otherwise. The effect of the Revisal, see. 2916, upon 
the question of the life of the contract, does not arise in the determina- 
tion of this case. 

3. Same-Special Trustees-Ultra Vires. 
When a town has been given the statutory power to provide for a water 

supply and by statute a special board of trustees for its public schools has 
been created, a water company, operating under an accepted franchise- 
contract providing, among other things, that it will supply water without 
charge to the public schools of the town, cannot enjoy the privileges aris- 
ing to i t  under its contract and avail itself of the plea that the town was 
actin: d f r a  vires, and repudiate its obligation to thus furnish the water 
by endeavoring to collect for the water theretofore furnished. 

4. Same. 
A city or town having the power to provide for its water supply, may 

provide with a water company for the free use of water for its public 
schools under the statutory control of a special board of school trust-, 
when by so doing i t  does not interfere with its own free supply of water 
or impair the ability of the water company to perform its public duties. 

5. Cities and Towns-Franchise-Contract-Contemplation of Parties. 
A water company in accepting a franchise-contract of forty years dura- 

tion from a city, providing for the extension of the plant, under which 
the company was to furnish water free for the public schools, etc., has 
in its contemplation a t  the time i t  accepted the contract, the increase in 

' the supply of free water to be furnished in accordance with the growth 
of the town, as well as the increase of value of the franchise. 

6. Cities and Towns-Franchise-Contracts-Free Water Supply-Public 
Schools-Town Limits-Outside Attendants. 

The obligation of a water company under its franchise-contract to fur- 
nish water without charge to the public schools of a town within its 
limits, is with regard to the public schools as units, and though some of 
those children residing beyond the town limits will attend them; and for 
such no charge for water may be made upon any method of calculation or 
by actual count. 

(172) APPEAL by plaintiff from 0. H. Allen, J., a t  May Term, 1909, 
of VANCE. 

This was a controversy without action. The pertinent facts, out of 
which this controversy arose, are  as follows: The town of Henderson, 
a municipal corporation, granted, i n  1892, to the assignors of plaintiff 
a franchise for  forty years to supply water for fire purposes and other 
public uses, and to its inhabitants, a t  a fixed maximum rate of charges, 
and prescribed the standard of efficiency, granting to said assignors of 



N. C.] FALL TERM, 1909 

plaintiff the right to lay their pipes and mains under the streets and 
other public ways in the town, reserving the right to compel the plain- 
tiff to extend its mains and pipes as the public interest demanded, and 
fked the rental to be paid by the town for the use of the water for fire 
purposes at so much per hydrant, and containing a provision for the 
town to purchase, at stated intervals and at a price to be determined 
in  a prescribed way. The particular section of the franchise-contract 
giving occasion to this controversy provides as follows : 

"Sec. 9. Water shall be furnished free of charge to five (5) drink- 
ing fountains, with openings for man and beast; . . . also for 
churches, public schools, town offices, market houses for city use 
and all other town offices now in use or to be erected." (173) 

The General Assembly, by chapter 91, Private Laws 1901, 
established the Henderson Township Graded School District and incor- 
porated the defendant, giving to it the entire charge of the public schools 
and public school property in said district. This act was ratified, as 
required by it, on 6 May, 1901. The territory within the jurisdiction 
and control of the defendant embraced the town of Henderson and that 
part of the township lying beyond its corporate limits. Two frame 
public school buildings were erected by the defendant, under that act, in 
the corporate limits of the town and furnished with water by the plaintiff 
free of charge. Under the provisions of chapter 56, Private Laws 1905, 
an election was held in said township to authorize the issue of school 
bonds to the amount of $20,000. With the proceeds of the bonds the 
defendant has erected two large brick buildings in the corporate limits 
of the town and six buildings outside the town limits, and discontinued 
the use of the two frame buildings. Under section 6, chapter 820, Laws 
1907, the public schools in the town have been declared public high 
schools, and i t  is competent, under said section, for the defendant and 
the County Board of Education of Qance to enter into an agreement to 
permit children and teachers of public schools of the county to enter 
certain grades in said schools. It would seem that some such agreement 
has been made and some children from beyond the corporate limits do 
attend the schools in the town. The public school census shows 3,084 
children within school age in the township of Henderson, of whom about 
two-thirds live in the town. There has been no census of school children 
in  the town. There is not now, nor ever has been, any provision of law 
for any school under the jurisdiction of the board of commissioners of 
the town of Henderson. The plaintiff has been furnishing the public 
schools in the town with water (no demand being made to furnish the 
schools outside the town), the schools being provided with lavatories, 
closets and drinking fountains, and by its meters ascertained that the 
and prescribed the standard of efficiency, grantiny to said assiynors of 
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December, 1908, amounted, at  its regular rate, to $693.40, and the water 
used a t  the public school for colored people from 1 September, 1908, 
to 31 December, 1908, amounted, at  the same rate, to $49.37. The plain- 
tiff presented bills to defendant for these amounts and demanded pay- 
ment; the defendant refused to pay, and this action was begun. 

His Honor rendered the following judgment: "Now, after considera- 
tion thereof, and of the argument of counsel, the court is of opinion that, 

under its contract with. the town of Henderson, the plaintiff is 
(174) required to furnish water free for use of the public schools main- 

tained in said town for pupils residing in  the corporate limits 
of the town of Henderson, but not for use of pupils patronizing said 
school in the said town, but residing outside of the corporate limits of 
said town of Henderson; and i t  appearing from the case agreed that at  
this time about one-third of the pupils in  the graded school district 
entitled to attend said schools reside outside of the town of Henderson, 
and that at  this time about two-thirds of said pupils reside in the cor- 
porate limits of the town of Henderson, i t  is now by the court ordered 
and adjudged that the plaintiff recover of the defendant, the Board of 
Trustees of Henderson Graded School, and they are commanded to pay 
the same out of the revenues and income from taxation and other sources 
from which said schools are maintained, the sum of two hundred and 
forty-seven and 59-100 dollars ($247.59), with interest thereon from 
the first day of January, 1909, till paid, and the costs of this controversy, 
the same being amount in full due by defendant for use of water to 
1 January, 1909. And i t  is further adjudged that the plaintiff recover 
of the defendant the further sum of one-third of the amount for water 
used by defendant in  said schools, at  the regular price or rate for which 
water is provided to others, from 1 January, 1909, to 1 June, 1909, and 
said defendant is commanded to pay the same out of the revenues and 
income from taxation and other sources from which said schools are 
maintained, as heretofore set out. And it is further ordered and adjudged 
that in  the future use of said water, after the first of June, 1909, which 
  la in tiff is required to furnish to defendant, shall pay therefor at  the 
usual or such rates as may be agreed on for all pupils patronizing said 
schools who shall not be residents of the town of Henderson, in propor- 
tion as such number shall bear to the whole number of pupils attending 
such schools; such number to be ascertained by an actual count by 
defendant, but such count to be subject to revision by the judge of the 
Superior Court presiding at  any term of the court held in  Vance County, 
in case of disagreement with plaintiff ." 

From which judgment both plaintiff and defendant appealed. 
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J. H .  Bridg-ers and T. 2". Hicks for plaintif. 
A. C. Zollicoffer for defendant. 

MANNING, J., after stating the facts: The plaintiff contended that i t  
was not bound by the franchise-contract with the town of Henderson t o  
furnish any water free of charge to the public schools under the control 
and management of the defendant, the Board of Trustees of the 
Henderson Graded Schools. It based its contention before us (175) 
upon the following grounds: (1) That the stipulation in  the 
franchise-contract, to wit, "Water shall be furnished free of charge, etc. ; 
also for churches, public schools," was invalid, because ultra vires of the 
town of Henderson. (2) That those words can embrace only public 
schools established and maintained by the corporation, the town of Hen- 
derson, and do not include public schools within the corporate limits 
not so established and maintained; and the schools controlled by the 
defendant, a separate and distinct corporate body, are not within this 
meaning. (3)  That the territorial area for educational purposes under 
the control of the defendant is much larger than the corporate limits of 
the town of Henderson, and that, although i t  is sought to compel i t  to 
furnish water free only to the public schools within the corporate limits 
of the town of Henderson, yet persons other than those children living 
within said corporate limits have a legal right to attend these schools in  
the corporate limits of the town, and do attend them. 

By  section 24, chapter 241, Private Laws 1889, the Board of Commis- 
sioners of Henderson are authorized, among other powers specified, "to 
provide water and lights for said town, and to contract for the same." 
The plaintiff does not seek to annul the entire contract with the town, 
but questions the validity of the stipulation for free water to the public 
schools. The determination of this question necessarily involves the 
validity of the contract and the extent of its obligatory force; for if the 
town was without power to make the contract and it was void, the entire 
contract would be a nullity; and if the whole falls, each stipulation must 
likewise fall. Contrary to the decisions of this Court in  the earlier 
cases in  which this question was considered, i t  is now established by the 
later decisions that the supplying of water and lights by. a city or town 
is a "necessary expense," and that this power, even in the absence of 
express grant, is a power necessarily and reasonably implied i n  its gen- 
eral grant of powers, and can be exercised by its governing authorities, 
unless expressly forbidden by the provisions of its charter. I f  the charter 
prescribes the particular mode in  which the power can be exercised, that 
mode is exclusive and must be followed. Fawcett v. Mt. Airy, 134 N. C., 
125, overruling Mayo v. Comrs., 122 N. C., 5 ;  Davis v. Fremomt, 135 
N. C., 538; Robir~o.ul. v. Goldsboro, 135 N. C., 382; Wadsworth v. Com- 
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c o d ,  133 N. C., 587, overruling Edgerton v. Water Co., 126 N .  C., 93; 
Smi th  v. Goldsboro, 121 N. C., 350; Gas Co. v. Raleigh, 75 N.  C., 274; 
Greensboro v. Scott, 138 N.  C., 181; Elizabeth City v. Banks, 150 N.  C., 
407. But  the power, i t  would seem, is denied to a city to grant a valid 

franchise to individuals or to a corporation to tear up its streets 
(176) and lay water and gas pipes thereunder for the sole purpose of 

supplying water or gas to its inhabitants. This is determined by 
this Court in Elizabeth City v. Banks, supra. I n  that case this Court, in 
construing the charter of Elizabeth City, said: "We find no grant of 
power to inake provision for furnishing lights, power or fuel, or for 
establishing plants for that purpose. No question is presented upon this 
record in regard to the power, by implication, for providing or lighting 
the street. This would doubtless be found, by necessary implication, in 
the power to regulate the streets, provide for the safety of the people, 
etc. This, under the more recent decisions of this Court, would be not 
only an  implied power, but a duty, the discharge of which would involve 
a necessary expense. Fawcelt v. X t .  Airy, 134 N. C., 125; Davis v. Fre- 
m o d ,  138 N.  C., 538, and other cases reversing Thrif t  v. Elizabeth 
City, 122 N.  C., 31. I t  will be noted the contract with defendant 
Banks makes no other provision for furnishing light for the streets than 
a permission to make a'contract with the city for that purpose. He  is 
under no obligation to do so. This question is therefore eliminated from 
the discussion. The purpose of granting the franchise is to permit 
defendant Banks to supply light fuel and power to the citizens of the 
town." The present case is distinguished from Elizabeth City v. Banks, 
supra, not only in  the matter noted in  the above quotation from that 
case, for in  the present case the plaintiff obliges itself to furnish water 
for public purposes and uses, but by the further difference of more 
enlarged powers of the town of Henderson in  its charter, and that in  
that case the contract had not been performed, while in the present 
case the contract has been executed; the plaintiff has enjoyed its bene- 
fits, but seeks to escape its burdens. Even if the franchise-contract was 
ultra wires of the town of Henderson, because its board of commis~iioners 
could not, under the power i t  possessed at  the time of entering into it, 
make a contract for forty years, as suggested in the concurring opinion 
of Clark, C. J., in  Wudsworth v. Concord, supra, and as held in  Thrif t  
v. Elizabeth City, 122 N.  C., 31, yet the plaintiff could not recover for 
the performance of its own obligation for the time the contract had been 
executed and for the time i t  had enjoyed the benefits and advantages 
accruing to i t  under the contract, contrary to its express stipulation. 
Trustees v. Realty Co., 134 N.  C., 41; Wadsworth v. Concord, supra, at 
p. 599; Hill v. R. R., 143 N. C., 539, at  p. 582. To what time the ratifi- 
cation of the contract by the town of Henderson, if the contract h t s  been 
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ratified, since the enactment of subsection 6 of section 2916, Revisal 
1905, has prolonged or will prolong the life of the contract, 
we will not attempt to determine in  the present case, as it is not (177) 
necessary for the determination of the questions decisive of it. 
The validity of the franchise-contract, as far  as necessary to be deter- 
mined in this case, being settled by the cases cited, is the plaintiff obliged 
by its express stipulation to supply water free of charge to the public 
schools, and, if so, what public schools? The fact that a compliance with 
the stipulation was burdensome to the plaintiff can be no reason for 
changing its relation to i t  after performance. The purpose of this stipu- 
lation was certainly not immoral; i t  was not contra bonos mores. This 
dutx is a continuing duty, imposed, not on the town, but on the plaintiff, 
and no reason was suggested to us why the plaintiff was not competent 
to assume i t  by its own voluntary act. Nor can we see why i t  should be 
beyond the scope of the contractual powers of the town, after i t  had pro- 
vided for all its own uses, as a public corporation and administering 
a public trust, to take within its benefits, without additional cost to it, 
another public corporation whose duties and responsibilities so vitally 
concern its own growth, good order and even existence. I f  the plaintiff 
consented and agreed to it for the consideration furnished at the time by 
the town, what could vitiate this benefit? Regardless of how this might 
be determined i n  an action between other parties, we do not think the 
plaintiff ought to be permitted to recover as upon a quantum meruit 
for water already furnished under its stipulation for free water. When 
the ordinance of the town was accepted by the plaintiff, the execution of 
the contract was complete; by i t  valuable rights were granted the plain- 
tiff and important duties imposed. An acceptance of those rights is an 
assumption of those duties. As i t  is a contract which binds the town 
not to interfere with those rights, so likewise i t  is one which binds 
the plaintiff to the discharge of those duties. R. R. v. R. R., 47 Fed., 
21. The public schools and the churches of the town of Henderson are 
beneficiaries, by express words, under the contract, entitled to free 
water, and they have such interest i n  the contract as entitles them to 
maintain an action for a violation of it, injurious to them. Jones v. 
Water Co., 135 N. C., 553, and cases cited. 

But the plaintiff complains that the town of Henderson furnished 
the consideration which supports the contract, and that the town could 
not legally do this for the public schools and churches. How can the 
plaintiff complain of this? I t  was entirely competent for i t  to make 
this stipulation, unless by its performance i t  entirely disabled itself to 
perform its duties to the town. I t  is in receipt of the consideration from 
the town, in  the enjoyment of the benefits of the contract sup- 
ported by it. The plaintiff is not the proper party to complain, (178) 
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in  the absence of proof that i t  has thereby disabled itself to per- 
form its public duties. I n  Waterworks v. School District, 23 Mo. App., 
227, and 48 Fed., 523, cited by the able counsel of the plaintiff, the State 
and Federal courts differed as to the interpretation of the words "public 
buildings," used in a coritract between the plaintiff and the authorities 
of Kansas City, obliging the plaintiff to furnish, free of charge, water 
"for all public buildings and offices of the city," the Federal Court hold- 
ing that these words embraced public school buildings in  the city, and the 
State Court holding contra. I n  those cases the school buildings and the 
school system were under the control of a different corporation, and the 
school district was not coterminus with the city limits. I n  Water Sup- 
p11~ Co. v. Albuquerque, 9 New Mexico, 441, the plaintiff agreed to,fur- 
nish 12,000,000 gallons of water to the defendant for "city purposes," 
and it was held that the supply of water to the public schools of the city, 
being under the control and management of a distinct and different cor- 
poration, mas not a "city purpose," within the meaning of the contract, 
and that action related to future, not past, performance. I n  the present 
case the words ('public schools" do not admit of any misconception. The 
plaintiff further contends that the present public schools were not in  
contemplation of the parties at  the time the contract was entered into, 
and invokes this principle of construction, thus formulated in  Smi th  v. 
Kerr, 108 N. Y., 31; 2 Am. St., 362: "In construing contracts, the court 
should put itself, as near as may be, in  the situation of the parties, and, 
from a consideration of the surrounding circumstances and the occasion 
and the apparent object of the parties, determine the meaning and intent 
of the language used by them in their agreement." At the time the con- 
tract was made, the public schools in the town of Henderson were not un- 
der the control of the town or maintained by i t ;  they are not now so, 
and never have been. At that time they were, as now, under the control 
and management of a separate and distinct body. I t  does not appear 
that the town, by its corporate limits, was a distinct and separate public 
school district; that there were, as now, public schools i n  the corporate 
limits of the town. There were then, as now, churches in the town of 
Henderson, and these the town could not in any way control or manage. 
I t  is true the public school buildings were then constructed of wood; 
they are now structures of brick, larger and more commodious. The 
parties were entering into contract to continue forty years; and while its 

purposes were fixed, i t  was contemplated that conditions would 
(179) change; that the town would increase in population, as i t  has 

done : that the number of consumers and the amount of water con- 
sumed would increase; that new streets would be opened and old streets 
extended; that, as the town grew, the number of children would increase, 
and that there would be greater demand for water for those purposes 
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for which plaintiff stipulated i t  would furnish free water. The larger the 
town became, the more valuable became the franchise granted to the 
plaintiff by the town. The contract provides not only that the town may 
demand of plaintiff an increase of its pipe lines, but that the plaintiff 
may voluntarily extend them. The growth of the town in  the forty years 
of life of the contract, and the enlargement and extension of plaintiff's - 
system, entered largely into the contemplation of the parties, and proba- 
bly controlled and determined the action of each. Shall the plaintiff be 
permitted to aroid the duties of its contract because a measure of the 
contemplated growth has been attained? The fact that the defendant- 
a separate and distinct corporate body-controls the '(public schools," 
and not the governing authorities of the town, is not decisive of the ques- 
tion; this was the fact at the date of the contract. That this fact was 
not intended by the parties to be decisive will further appear by reading 
the entire clause in the contract: '(Also for churches. ~ u b l i c  schools. town , L 

offices, market houses for city use, and all other town offices, now in  use 
or to be erected." I t  will be noted the word town, or city, is used to 
designate the other buildings coming i n  the free class, but it is not used 
for the churches or public schools. 

I n  our opinion, the plaintiff was required by its contract to furnish 
free of charge, for the time sued for, to the public schools located within 
the corporate limits of the town of Henderson, and, having performed 
this obligation, it cannot recover the value of the water so furnished. 
The fact that other children than those that live in the city limits are 
permitted to attend these schools we do not think should- relieve the 
plaintiff of its obligation. The power of the Legislature to permit this 
was known, or ought to have been known, to the plaintiff, and it could 
by proper words in the contract have restricted and limited its duty and 
obligation. The schools are public; they are within the corporate limits. 
The Legislature has seen proper to entrust their management to the 
defendant, a corporate body, separate and distinct from the town of 
Henderson, and extended the territorial area of its control. I t  has located 
six public schools in the area beyond the corporate limits, which do not 
demand free water and are not beneficiaries of the contract, and i t  has 
located two schools in the town limits; these schools are open to 
the children who live in  the town and to some others living beyond (180) 
the town limits, h very large majority of the children attending 
these two schools live within the town limits. This stipulation, while 
imposing upon the plaintiff the duty to furnish water free of charge, 
for drinking purposes, for toilet and water-closets in the school buildings, 
does not, of course, require of the plaintiff to furnish water for sprink- 
ling lawns, yards, play grounds or for bath rooms or bathing pools, but 
only for the necessary purposes stated above. We are therefore of the 
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opinion that the plaintiff has nothing to justly complain of in  his 
Honor's judgment. I n  plaintiff's appeal we find 

No error. 

MANNING, J. The facts are set out i n  the plaintiff's appeal i n  this 
case. What we have said in  disposing of that appeal indicates our 
opinion on the defendant's appeal. The defendant appealed because 
his Honor, upon the agreed facts, required i t  to pay one-third of the 
amount of plaintiff's bill for water furnished the two public schools 
conducted in  the corporate limits of the town of Henderson, based upon 
the proportion of the number of school children living beyond the town 
limits, to the total number of children within the school territory under 
control of defendant. We do not think this fact sufficient to relieve the 
plaintiff; for if the contract be so construed and the words of the stipu- 
lation so interpreted, the effect would be to make these schools in  the 
corporate limits, in this relation to the plaintiff, public schools as to all 
children in  the town limits and private schools as to those attending i t  
who live without the corporate limits. The "public schools are the units, 
and the obligation is to furnish these free water for the necessary pur- 
poses," as stated in  plaintiff's appeal. This same section of the contract 
obliges plaintiff to furnish water free of charge for man and beast a t  
the public fountains, but forbids the taking of water from these fountains 
for private use. Can i t  be said that plaintiff must furnish water free 
for man and beast who inhabit the town and can charge for the men 
and beasts who drink at  these fountains, but who lire outside of the town, 
and the amount of charge can be ascertained by numbering those who 
live beyond the limits and those who live within the limits? The mere 
suggestion of such a construction contains its answer. The considera- 
tions that determine one should determine the other. I n  the one case the 
stipulation is to furnish water free to the public fountains; in  the other, 
to furnish water free to the public schools. I n  rendering judgment against 
the defendant there was 

Error. 

Cited: H o t e l  Co.  v. Red Spr ings ,  157 N.  C., 139; Robilzson v. Gol&- 
boro, 161 N. C., 673; Built v. Goldsboro, 164 N.  C., 104. 



N. C . ]  FALL TERM, 1909 

(I81 j 
COLLIE JOYNEN, v. EVEBETT JOYNER. 

(Filed 20 October, 1909.) 

1. Marriage and Divorce-A Mensa-Wife's Separate Property-Improve- 
ments by Husband-Equity. 

A husband, from whom a aecree of divorce a mensa et thoro has been 
obtained by his wife, because of his misconduct, cannot assert any equit- 
able right or claim for improvements made by him and with his money, 
on lands conveyed by her to a trustee in trust for her separate use and 
enjoyment, in contemplation of the marriage, without request or induce- 
ment on her part. The decree is the result of his own acts, the improve- 
ments were made without suggestion of fraud or inducement on the part 
of the wife, and forms no basis for any equitable relief in his favor. 

2. Marriage and Divorce-A Mensa-Wife's Separate Property-Trusts and 
Trustees-Contingent Interests. 

It  appearing that a wife, in contemplation of marriage, executed a deed 
in trust for her use and benefit providing a certain contingent estate, 
between herself and husband, which may be defeated by the happening 
of an event upon which it was made to depend; and that a decree for 
divorce a mensa et thoro, was obtained by her on the ground of the mis- 
conduct of the husband, the courts will not pass upon the contingent inter- 
ests as the question may never arise. The possibility of condonation and 
resumption of the marriage relation is recognized by statute. Revisal, 
2111. 

APPEAL from Lyoa, J., at May Special Term, 1909, of WAYNE. 
The plaintiff brought this action for divorce a mensn et thoro from 

defendant, and alleged that prior to and in contemplation df marriage 
with the defendant, they, on 27 May, 1895, executed a deed to B. F. 
Aycock, conveying certain described land in  the town of Goldsboro, of 
which plaintiff was seized in  fee, and declared the following trusts: 
For the sole use and benefit of the plaintiff during the existence of the 
marriage, and, in  the event she should survive the defendant, then to 
the plaintiff i n  fee simple, with a direction to the trustee to convey; 
but in the event the defendant shall survive plaintiff, then the trustee 
should hold the same, in  equal proportions, for the use and benefit of 
such child or children of the plaintiff (whether born of a former mar- 
riage or born of the marriage with the defendant), and the issue of 
such as may then be dead, and the defendant, provided the defendant 
shall insure and keep insured his life in  the sum of $1,000 for the benefit 
of the plaintiff. The plaintiff had three children by a former husband, 
living a t  the date of the second marriage. Upon the trial of the issues 
arising on the allegations in  the complaint, upon which the divorce was 
sought, the jury answered them in favor of the plaintiff. A de- 
cree of divorce from bed and board was entered, and the question (182) 
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of alimony and the rights of defendant under the deed in trust, 
and also for improvements made by him on the property, were referred 
to M. T. Dickinson. The referee duly made his report to the court, 
finding that the rental value of the property had been increased from 
$12 per month at the time of the marriage to $44 per month at the date 
of the report, by reason of the improvements and repairs made thereon 
by defendant, out of his own means and the rents which were collected 
by him; that the improvements were worth $1,500; that defendant has 
no income and is not more than able to support himself; that defendant 
has kept in force the insurance on his life of $1,000 for the benefit of 
the plaintiff. The referee concluded: (1) That the plaintiff was not 
entitled to alimony; (2) that the defendant is not entitled to recover the 
value of the improvements put by him on the land; (3)  that the con- 
tingent estate in plaintiff's land was settled upon defendant solely in 
consideration of the marriage; (4) that defendant has forfeited his 
right to the contingent interest in said land. 

The defendant duly exce~ted to the second. third and fourth con- 
clusions of the referee, and upon the hearing by his Honor he over- 
ruled the exceptions, confirmed the report and adjudged as follows: 
"That the defendant is not entitled to recover improvements; that the 
contingent interest of defendant in the land was based upon the sole - 
consideration of marriage, and was defeated by the divorce granted 
plaintiff, and that the trustee, B. F. Aycock, hold said land in trust for 
the plaintiff and her children, and that the defendant be excluded from 
anv interest therein.'' 

To the above provisions in the judgment the defendant excepted and 
appealed to this Court. ' 

F. A. Daniels and Aycock & Winston for plaidiff. 
George E. Hood and,W.  C. Munroe for defendant. 

MANNING, J., after stating the case: We think i t  clear that the de- 
fendant is not entitled, by the application of any equitable principle, 
to have the value of the improvements made by him upon the land held 
by the trustee, Aycock, assessed against the land, or any judgment there- 
for against the plaintiff. We are referred by his learned counsel to 
three cases (Baker v. Carson, 21 N. C., 381; Abbea v. Griffin, 22 N .  C., 
9;  Pitt  v. Moore, 99 N. C., 85)) that lay down certain equitable doctrines 
which, they submit, might fit the present case and give the defendant 
aid. An examination of these cases, as well as Lutow v. Badham, 127 
N.  C., 96, in which case many of the previous decisions of this Court 
are reviewed, will disclose that the basis of the relief granted in each 
of these cases was a par01 agreement to convey certain land, or 
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an  interest therein, which induced an  expenditure of money, in (183) 
good faith, i n  its improvements and the enrichment of the land, 
the repudiation of the agreement to convey, and the attempt thereby 
to perpetrate a fraud. Not one of the facts essential to the support 
of the equitable doctrine declared in those cases is present here. The 
plaintiff and defendant, before and in  contemplation of marriage, join 
in  the execution of a deed to B. F. Aycock, conveying plaintiff's prop- 
erty, to be held upon the trusts declared. Subsequent to the marriage, 
with the deed operative and without any request, promise or induce- 
ment, as appears, made to him, the defendant, from the rents and his 
other sources of income, pays the taxes, occupies the property and 
makes improvements on the land; later he offers his wife such indigni- 
ties as render her condition intolerable and her life burdensome; she 
obtains a divorce a mensa et thoro, because of his. misconduct; yet he 
would have the value of the improvement declared a charge upon the 
property. When did this equity of the defendant begin? When the 
attempt to perpetrate a fraud upon him? It would seem that the de- 
fendant, by his own misconduct and his own wrongdoing, has brought 
upon himself his present misfortune. I t  is the result of his own acts, 
that ought to have been known by him. Revisal, sec. 2111; Taylor z9. 
Taylor,  112 N. C., 139; Halyburton v. Slagle, 132 N. C., 959. We can 
see no ground upon which relief can be extended to him by the equitable 
power of the court. 

We do not think his Honor, however, should have attempted to pass 
upon the contingent interest of the defendant in the property conveyed 
to Aycock, trustee. The defendant's interest i n  that property may be 
defeated altogether by the happening of the event upon which i t  is made 
to depend, or he may lose i t  by failing to comply with the condition in  the 
deed. We do not pass upon this question. The deed to Aycock is still 
operative and obligatory; i t  is necessary that the estate of the trustee 
be continued to preserve the contingent interests and carry out the terms 
of the trust; but the plaintiff is entitled, under the deed, to all the rents 
from the property during her life, and the defendant cannot interfere 
in  any way now with the property or with the rents. Even the statute 
(section 2111, Revisal) recognizes the possibilities of condonation and 
the resumption of the marriage relation. 

I n  attempting, therefore, to finally determine the contingent interest 
of the defendant, his Honor was i n  error, and his judgment will be so 
modified, and, as modified, is affirmed. The defendant, however, will 
pay the costs of this appeal. 

Modified and affirmed. 
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PRISCILLA HUNTER, ADMR., ET AI,. V. CHARLES S. NELSON. 

(Filed 20 October, 1909.) 

1. Bill of Review-Superior Court-Judgment-Supreme Court. 
An action commenced in the Superior Court, in the nature of a bill of 

review in equity, will not lie to correct an alleged error apparent upon 
the face of a final judgment, where such judgment has been affirmed on 
appeal by the Supreme Court. 

2. Same-Procedure. 
In such case the remedy is by petition to rehear, prosecuted according 

to the rules of and addressed to the Supreme Court. 

APPEAL by plaintiff from Lyon, J., a t  April Term, 1909, of WAKE. 
Action, heard upon demurrer to the complaint. 
The court sustained the demurrer and dismissed the action. Plain- 

tiffs appealed. 
The facts are stated in  the opinion. 

Aycock & Winston and Peele & Maynard for plaintifs. 
Herbert E. Now&- for defendant. 

BROWN, J. This action is entitled a "bill of review" by the learned 
lawyer who instituted it, and is brought solely to correct an  alleged 
error of law apparent upon the face of the judgment heretofore rendered 
by the Superior Court and finally affirmed by this Court. Nelson n. 
Hunter, 140 N.  C., 598; 144 N. C., '763, and 145 N. C., 334. 

1. The judgment sought to be set aside by this proceeding was entered 
in  pursuance of the mandate of this Court on appeal i n  the original 
action. I t  therefore became the final decree and judgment of this Court. 
It would be most extraordinary, under our or any other system of prac- 
tice, if the lower court, from whence the appeal came, had jurisdiction to 
entertain a subsequent action to review and correct the alleged errors 
in law committed by the higher court, even though charged to be ap- 
parent upon the face of its judgment. A bill to rehear and review, as 
known i n  those jurisdictions where the principles and practice of equity 
are administered by chancellors or their substitutes, is a bill filed to 
reverse or modify a decree that has been enrolled for errors apparent 
upon the face of such decree, or on account of new facts discovered 
since publication was passed in  the original cause and which could not 
by the exercise of due diligence have been discovered before the decree 
was made. 2 Beach Mod. Eq. Practice, sec. 852. 

But  even in  those courts a bill of review will not lie for errors 
(185) of law alleged to be apparent on the face of the decree after the 
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judgment of the appellate court. 2 Beach, sec. 855. Bills of 
review have been entertained by lower courts based upon allegations of 
newly discovered testimony, where the original decree was entered in  
obedience to the mandate of the appellate court, but that is not allowable 
in  England or i n  the Federal courts of this country, unless the right is 
reserved in  the decree of the appellate court or permission given on an 
application to that court directly for the purpose. Southard v. Russell, 
57 U. S., 547; 1 Vernon, 416 ; 2 Paige, 45 ; 1 McCord Ch., 22-30 ; Story 
Eq. Pl., see. 408. 

In  New Jersey, however, it was held by Chancellor Runyan that such 
permission of the higher court is not essential in  bills of review on 
the ground of newly discovered evidence (Putnam v. Clark, 35 N. J., 
Eq., 195), and many other courts have held likewise; but all agree 
that a bill to review a final judgment will not lie at all for errors of lam 
apparent on the face of the decree after judgment of the appellate court. 
These errors may be corrected by a direct application to that court, 
which would amend, as matter of course, any error of that kind which 
had been made i n  rendering or entering the decree. This is the view of 
the Supreme Court of the United States, as first expressed by Mr. Justice 
Nelson in  the leading case of Southard v. Russell, 57 U. S., 570, re- 
iterated in  subsequent cases and approved by the text writers generally. 
Ringsbury v. RmFner, 134 U. S., 671; Machine Co. v. Dunbar, 32 W. 
Va., 335; Hunt v. Long, 16 S. W., 968; Jewett v. Dringer, 31 N.  J .  Eq., 
586; Kimberly v. Arms, 40 Fed., 548; Hall v. Huff, 76 Ga., 337; 2 
Beach, see. 855; ddams Eq., (7 Am. Ed.), 417, and the notes citing 
the Supreme Court of the United States. The rule of law is thus tersely 
stated in 3 Enc. of PI. & Pr., 574: "After a decision has been rendered 
by an appellate court and the cause remanded to the court below, the 
latter court has no authority to entertain a bill of review for error ap- 
parent; but where the ground of review is newly discovered evidence, 
the jurisdiction is generally conceded.'' 

I n  support of the text a great array of cases is cited in  the notes from 
the various courts of this country, including the case of Parrar v. Staton, 
101 N.  C., 81, relied upon by appellant. We fully concur i n  the con- 
struction placed upon that case by the text writer. While the syllabus 
is a little misleading, a careful reading of the opinion convinces us 
that the learned Chief Justice who wrote i t  never for a moment contem- 
plated that a bill of review could be entertained by a lower court to 
correct errors of law committed by the highest. Such a proceed- 
ing would be an anomaly in  law and would not have been allowed (186) 
under the old system of practice, with which Judge Smith, from 
long experience, was perfectly familiar. 

2. I f  we were disposed to entertain this proceeding as a method of 
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correcting errors, in addition to petitions to rehear addressed directly 
to this Court, we could not allow i t  in this case, for a reason well stated 
in appellant's own brief. "A review cannot be had for mistake in a 
decree which might have been rectified by proper attention," citing 
Sims v. Thompson, 16 N. C., 197, and other cases. 

The grievance of appellants consists in alleged error of law, com- 
mitted by us in giving judgment for Charles Nelson, the only legitimate 
child of Jackie Nelson, for the entire personal as well as real estate 
of his mother, in the face of a statute which, i t  is claimed, places these 
plaintiffs, her illegitimate children, on an equality with him as distribu- 
tees of her personal estate. hvisa l ,  sec. 136. Whether this statute 
must be construed as contended by plaintiffs we will not now decide; 
but if we have failed to take note of it in our former opinion, i t  is be- 
cause no such point was presented, either in the briefs or arguments; 
and we have repeatedly said that we do not feel bound to notice a phase 
of a case not relied on in the brief. They have had two hearings i11 
this Court, when they could have cited the statute with effect and cor- 
rected the error, if any has been committed. That appellants failed to 
do so is their misfortune, but we do not think i t  is h e  to anybody's 
neglect. Lord Coke once said that he would be ashamed if he could not 
answer any question relating to the common law without recourse to his 
books, but that he would be equally ashamed to answer any question re- 
lating to the statutes unless they were before him. 

Lawyers are supposed to have general knowledge of the elementary 
principles of law, and frequently recur to them with facility, but none 
of us are able to carry in our minds all of the many changes constantly 
taking place in the legislation of the State, and to refer at will to every 
obsolete and seldom cited statute. 

For the reasons given the judgment is 
Affirmed. 

CHARLES S. RILEY & COMPANY V. W. T. SEARS & COMPANY. 

(Filed 20 October, 1909.) 

1. Receivers-Reference. 
An order issued in this case, being a creditors' bill, requiring the re- 

ceiver of a corporation to pass upon the different claims of the plaintiffs, 
and upon certain priorities claimed by some of them, is in effect an 
order of reference. 
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2. Reference-Findings-lssues-Exceptions-Judgments-Appeal Pre- 
mature. 

An appeal is premature from an order of the judge to submit to the 
jury issues raised by exceptions to referee's report, when the order of 
reference appears to have been made without objection. The practice is 
to proceed with the inquiry, and appeal from the final judgment or a 
judgment in the nature of one. 

APPEAL from W. R. Allen,, J., a t  May Term, 1909, of NEW HANOVER. 
The court ordered that an issue be submitted to the jury to determine 

whether the claim of certain petitioning creditors arose by reason of 
work and labor done within sixty days next before proceedings of in- 
solvency were instituted against defendant company. From this order 
plaintiffs excepted and appealed. 

The facts are stated in  the opinion. 

Herbert McCZammy for plaintiff. 
Graham Kenan for defendant. 

HOKE, J. Plaintiffs, Charles S. Riley & Co., instituted an action 
i n  the nature of a creditors' bill against W. T. Sears & Co., incorporated 
i n  this State, alleging the total insolvency of the company; that plain- 
tiff was a creditor to a large amount, part  of i t  secured by mortgage 
on the company's property or a large portion of i t ;  that there were var- 
ious other creditors, most of them in small amounts, and that the ap- 
pointment of a receiver was required, etc. Thereupon, various creditors 
intervened by petition, some of them alleging the existence of debts for 
work and labor performed within sixty days before proceedings were 
instituted, and claiming a prior lien on defendant company's assets, 
under section 1206, Revisal 1905. 

Plaintiffs denied the indebtedness of all or the greater part of the 
petitioning creditors, and denied, further, that such creditors had any 
prior lien, as claimed by them, and alleged the superior claim to be in  
plaintiff, under and by virtue of certain mortgages. A receiver was ap- 
pointed, and a t  October Term, 1908, the judge presiding issued an order 
requiring the receiver to pass upon the different claims. As the 
record now appears, this seems to have been in  effect an order (188) 
of reference, and we find no exception noted. The receiver 
made report, finding that numbers of the claims were valid and were 
for work and labor within the time alleged. Thereupon, the plaintiffs 
filed various exceptions to the report of the receiver, raising objections to 
many of the claims and to the lien claimed by the holders, and a t  May 
Term, 1909, the court made an order directing that the following issue 
be submitted to the jury: "Were the services rendered by the petitioners, 
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or any of them, and, if so, which ones, within sixty days next preceding 
the date when proceedings in  insolvency were instituted against W. T. 
Sears & Co., incorporated?" 

From this order, as stated, the plaintiff excepted and appealed. 
Our decisions are to the effect that when a good plea in bar is set up 

in the pleadings, until such plea is in  some way disposed of an order of 
reference, on objection, made in  apt time, is erroneous, and an immedi- 
ate appeal will lie. "If such plea in bar appears and is overruled or 
sustained as a matter of law by the judge, it is optional with the party 
to take an appeal at  once or have an exception noted." Jones v. Wooten, 
137 N .  C., 421-425. When, however, the order of reference is made with- 
out objection properly noted, or the plea i n  bar is disposed of by ad- 
verse verdict of the jury, then the proper practice is to proceed with 
the inquiry, and an appeal only lies from a final judgment or one in  the 
nature of a final judgment. Jones v. Wooten, supra: Brown v. 3-imocks, 
126 N. C., 808; Hailey v. Gray, 93 N. C., 195; Driller Co. v. Worth, 
117 N. C.. 515. 

I n  the case at  bar, so fa r  as appears, the order of reference was made 
without objection. Furthermore, the appeal has been taken from the 
judgment of the court directing an issue and not refusing it. I f  plain- 
tiffs have obiections to the form of the issue, or because the same is in- 
adequate and not fully determinative of the different questions presented, 
they may preserve their rights by exceptions properly noted; but as the 
record now appears, their appeal has been prematurely taken, and the 
same must be dismissed. As said by Merrimon, J., in Hailey v. Gray, 
supra: "The judgment appealed from is not final, nor was i t  such as 
in any aspect of the case would deprive the appellant of a substantial 
right by delaying the appeal until the final judgment shall be granted." 

Appeal dismissed. 

Cited: Smith v. Milker, 156 N.  C., 246. 

(189) 
B. G.  THOMPSON v. CITY OF GOLDSBORO. 

(Filed 20 October, 1909.) 

Water Rates-Minimum Charge-Charge for Each House-Tenement Houses 
-One Supply Pipe. 

Under a minimum charge of 60 cents a month for water for each house 
furnished therewith by the City of Goldsboro, the owner of three tenement 
houses on the same property is chargeable with the minimum amount for 
each house at  least; and the abrogation of an ordinance requiring a 
separate water pipe and meter to each house in this and similar instances, 
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so as to permit of only one pipe and one meter for the supply of water to 
the three houses, is for the convenience and advantage of the owner, and 
does not affect the clear import of the regulations as to  the minimum 
amount chargeable for each house. 

ACTION for injunction, heard on return to preliminary restraining 
order, before W. R. Al len ,  J., a t  chambers. 

The restraining order was continued to the hearing, and the defend- 
ant excepted and appealed. 

The facts are stated in  the opinion. 

M. T. D i c k i n s o n  for plaifitiff. 
J .  Lalzghorne B a r h a m  for defendant .  

HOKE, J. On the hearing i t  appeared that plaintiff was the owner 
of a lot i n  the city of Goldsboro and within the water limits, on which 
there were three tenement houses, occupied by three separate families, 
tenants of plaintiff; that water was supplied to these houses from the 
water system owned and controlled by defendant, by a single pipe, and 
to this pipe there was a meter attachment, giving indication of the 
amount of water supplied to the "several families" ; that defendant had 
established water rates for consumers a t  so much per cubic foot, the rare 
being gradually less for larger quantities of water consumed, and with 
a minimum charge of sixty cents, and there was also a requirement that 
"each consumer" should be supplied with a separate pipe. 

On the part of plaintiff i t  was shown that the entire amount of 
water supplied by this pipe for all three of these houses for the month 
of May, 1909, did not exceed 180 cubic feet, and which, at  the rate per 
cubic foot, would indicate a correct charge against plaintiff for water 
supplied to three houses, of forty-five cents; and that plaintiff had 
tendered to defendant, in payment and satisfaction of this sum, sixty 
cents, the minimum charge per month; that defendant had declined to 
accept the amount in  satisfaction of the claim, but had demanded of 
plaintiff for said month the sum of $1.80, being the correct 
amount as indicated by a minimum charge for each of the three (190) 
families occupying plaintiff's houses, and threatened to enforce 
collection of this amount by shutting off the supply of water, etc. 

For  defendant i t  was made to appear that plaintiff had bought the 
property in  January, 1909, when there was only one house on same, 
supplied by the single pipe, and later plaintiff had improved the prop- 
erty by constructing the three tenement houses, and that in the month 
of May the three houses, as stated, were each occupied by a separate 
family; that the regulations required a separate pipe for each consumer, 
at  a minimum rate per month of sixty cents, and ('that i t  is and has been 
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- -  

a rule of the said board of public works since 1 June, 1907, to require 
each consumer of water to be supplied by a separate pipe. But, in 
numerous cases, to require consumers of water to lay separate pipes to 
each and every one of their several houses would cause considerable 
expense and outlay of money on their part, and in this instance the board 
of public works have allowed consumers of water to be supplied with 
water for each of their several houses through one pipe, the meter being 
so placed as to measure water passing through said pipe and used by 
the several houses; that the rate charged by the board of public works 
for the water so used is that above stated in this affidavit, with a mini- 
mum charge of sixty cents for each house furnished with water; that 
these are the rates charged plaintiff in this case and the rates charged 
every consumer of water furnished by said board of public works; 
that these rates and rules, as above stated, have for a long time been 
printed and distributed to the public, and that these rates and regula- 
tions were and have been well known to the plaintiff." 

Upon these facts the Court is of opinion that a minimum chargc 
of $1.80 per month is a correct charge, and the position of plaintiff 
cannot be sustained. The regulations. whatever ma.y be their further 
extent, clearly contemplate that each householder using the water and 
occupying a separate house, either as tenant or owner, shall be con- 
sidered a consumer and, as such, liable to the minimum charge of sixty 
cents. This is not only the primary meaning of the words used, but 
such meaning is further confirmed and emphasized by the requirement 
that each consumer must be supplied with a separate pipe; and this 
significance is not changed by the fact that the authorities have adopted 
a method, when feasible, of making a single pipe serve for several 
houses, and attaching a meter to indicate the amount of water con- 
sumed. This is done for the convenience of the owner and to save him 

unnecessary cost, and was not intended and should not be allowed 
(191) to affect or change the clear import of the regulations. 

While not entirely apposite, the case of U. 8. v. Water Works, 
32 Fed., 747, applies the principle which we hold to be controlling on 
the facts presented here. I n  that case the United States was owner of 
a reservation within the water limits of defendant company and on 
which there were numerous buildings, used for dwellings for officers, 
hospitals, etc., and the water was supplied at  an established rate, de- 
creasing "inversely to the amount of water taken." The United States 
instituted suit to restrain the company from enforcing the collection 
of the water rate by shutting off the supply, etc., claiming that the 
Government, as sole owner of the reservation, was entitled to pay for 
the water at the reduced rate, as a single consumer; but the court held 
that the charge should be estimated as for each separate building using 



AT. C.] FALL TERM, 1909 

WORTH 1). TRUST Co. 

the water, and Brewer, J., speaking to this question, said:  "Suppose 
some one in  the city, owning a block of ground, should put  u p  twenty 
or thir ty residences to rent;  it would be a clear violation of the spirit 
of this ordinance to permit h im to supply all these houses as though they 
constituted one property. Indeed, as nothing is  said about contiguity, 
if ownership was the test, a man having buildings, residences, stores 
and factories scattered in  different parts  of the city might insist upon 
a supply to all a t  the lowest rate;  or, as neither ownership or contiguity 
is spoken of, why might he  not  contract fo r  all the water from defendant 
and subcontract i t  to various consumers in  the ci ty? I think there can 
be little houbt on this." 

B y  correct interpretation, the householders occupying these separate 
houses are each to be considered a consumer; and, on the facts pre- 
sented, the judgment of the lower court continuing the restraining order 
to the hearing must be - 

Reversed. 

WILLIAi\I E. WORTH v. KNICIZERBOCI<ER TICUST COMPANY ET AL. 

(Filed 20 October, 1909.) 

1. Attachment-Illegal Trust-Actionable Wrong-Procedure. 
On motion to discharge an attachment where it appeared in the affi- 

davits filed that by flattering and deceptive statements on the part of the 
principal defendants, the plaintiff had heen induced to subscribe and part- 
ly pay for certain shares of corporate stock in a company formed to 
develop a certain water-power ; that before said subscription was obtained, 
and without the knowledge of plaintiff, said defendants had formed a 
voting trust forbidden by the law with the intent to dominate and control 
the management and business affairs of the company. and having thereby 
succeeded in obtaining such management and control, the said principal 
defendants wrongfully formed a combination and conspiracy by means 
of said illegal trust to exploit the enterprise for their own personal ad- 
vantage and profit and to plaintiff's injury; that pursuant to such un- 
lawful scheme, and with a view of acquiring the company's assets, said 
defendants in the management of said company designedly and system- 
atically entered on a course of conduct by means of which said company 
was rendered insolvent and the value of plaintiff's stock and holdings 
therein was destroyed: B e l d ,  that an actionable wrong was stated 
against defendants and of a kind to uphold the validity of the order of 
attachment. 

2. Same. 
In  attachment proceetlings it is not now necessary that the damages 

sought should only be for a wrongful con~ersion of personal property or 
liquidated damages arising under a contract or limited or defined by some 
standard or data contained in the contract itself, but by the amendments 
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of the Code of 1853, and subsequent statutes, as shown in Revisal, see. 
758, the remedy is also provided in actions for; subdiv. 3:  "Any injury 
to real or personal property in consecluence of negligence, fraud or other 
wrongful act"; subdiv. 4 :  "Any injury to the person by negligence or  
wrongful act." 

3. Same-Interpretation of Statutes. 

Revisal, see. 2831, and subsec. 6, provides: That in the construction of 
all statutes, unless a contrary intent is manifest, the term "personal 
property" shall include moneys, goods, chattels, choses in action and 
evidence of debt, including all things capable of ownership not descend- 
ible to the heirs at lam, and applying such construction, see. 758, subsec. 
3, Revisal, above stated, authorizes the process of attachment in an 
action for an unlawful combination and conspiracy to injure plaintiff, and 
by means of which plaintiff's subscriptions and holdings in the cnrpora- 
tion above indicated were rendered valueless. 

(192) APPEAL from W. R. Allen, J., a t  May Term, 1909, of NEW 
HANOVER. 

Motion to discharge attachment and dismiss an action. It appeared, 
among other things, that plaintiff, making claim for damages against the 
Knickerbocker Trust Company, a nonresident, and other principal de- 
fendants, resident and nonresident, on 14 January, 1909, instituted his 
action against them and caused an attachment to be issued in same, and 
levied on debts and obligations due to said company from certain others 
who joined in  the appeal in  the cause. Some time after said attach- 
ment was issued and levied, the defendant, the Knickerbocker Trust 

Company, claiming to act under a special appearance, moved to 
(193) discharge the attachment, on the ground that no cause of action 

was stated against defendant company upon which an attach- 
ment could be issued. Afterwards publication in  due form was made 
for nonresidents. and orders were made. on adiournment from time to 
time, allowing amendments of the affida&s, restricting the amount of 
property to be held under the writ and affecting the amount of bonds of 
plaintiff and defendant, etc. 

At May Term of Superior Court of New Hanover the defendant. 
the Xnickerbocker Trust Company, still claiming to act under a special 
appearance, renewed its motion to dismiss the warrant of attachment 
and garnishment in the cause, on the ground that the plaintiff, in his 
affidavits. as amended. does not state facts sufficient to constitute a cause 
of action against defendant, or one in  which an  attachment could be is- 
sued, etc. 

The court, having considered the matter, entered an order releasing 
all property levied on, over and above the amount of $50,000, and denied 
the motion as to that amount of the property; whereupon the trust 
company and other defendants excepted and appealed. 
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E. R, Bryan and J. D. Bellamy for plaintiff 
Davis & Davis for defendant. 

HOKE, J., after stating the facts: The objections chiefly urged 
against the validity of the order of attachment were: (1) That no 
actionable wrong was stated against the defendants, or either of them. 
(2) No such actionable wrong was stated that an  attachment would lie. 
But the Court is of opinion that neither position can be sustained. 
While the demand of plaintiff is set forth perhaps with some elaborate- 
ness of statement, the affidavits, as we interpret them, contain averments 
to the effect that, by means of flattering and deceptive statements on the 
part of the principal defendants, or some of them, plaintiff was induced 
to subscribe to an undertaking to develop certain water-powers on the 
Yadkin River, in  the counties of Anson and Richmond, and by means 
of a corporation to be formed, under the style and title of the Rocking- 
ham Power Company; that plaintiff, by said subscription, agreed to 
take over $50,000 of bonds of said company and $20,000 of preferred 
stock therein, for which he was to pay $45,000, and plaintiff had 
already paid $9,000 on said subscription; that before said subscription 
was obtained, and without plaintiff's knowledge or assent, three of the 
principal defendants had formed a voting trust, forbidden by the law 
(see Shepherd v .  Power Co., 150 N. C., 776)) to dominate and control 
the management and business affairs of the company, and had succeeded 
in obtaining and exercising such influence and control over the 
company's affairs, and that these three principal defendants (194) 
wrongfully formed a combination and conspiracy by beans of 
this unlawful voting trust and otherwise to exploit the enterprise for 
their own personal advantage and profit and to the injury of plaintiff 
as subscriber in  said company; and that the fourth principal defend- 
ant, the Knickerbocker Trust Company, had been a member of this un- 
lawful combination and conspiracy originalIy, or had entered upon 
it afterwards, and knowingly participated in  its plans and purposes; 
and that, after said subscription was obtained and the company was 
formed and said defendants were in the control and management of 
the affairs of same, the said defendants, in  pursuance of their unlaw- 
ful scheme and with a view and purpose of wrecking the Rockingham 
Power Company and acquiring its assets for their own gain and profit, 
and to the destruction of plaintiff's interest therein, systematically 
caused said company to enter into a number of improvident contracts 
with other companies owned and controlled by said defendants, designed 
and intended by defendants to effect their wrongful purpose, and had 
thereby succeeded in  rendering said company insolvent. I n  this connec- 
tion, though i t  may notabe required, we consider it well to note that the 
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Rockingham Power Company is also made a defendant; and i n  the 
complaint, which seems to have been considered at  the hearing, and 
without objection, as an additional affidavit, there is an allegation to 
the effect that the officers and directors in  control and management of 
the power company have all been selected and appointed by the voting 
trust referred to, and are only appointees and agents of the parties 
charged, dominated and controlled by them, and that an appeal to these 
officers and agents for relief by action on the part of the company would 
be without avail. There is no denial of these averments on the part 
of defendants, no opposing affidavits thus fa r  having been filed by them; 
and, this being true, we are of opinion that an actionable wrong has 
been stated against the four principal defendants-an unlawful combi- 
nation or conspiracy to injure plaintiff, and by means of which he has 
sustained legal damage. Mott v. Danfdrth, 6 Watts, 304; Carew v. 
Rutherford, 106 Mass., 1 ;  Cherry v. Powell, 88 Ga., 629; Webb v. 
Drake. 52 L. A,, 290. We are also of opinion that the action is one 
where an attachment lies. 

Under the Code of 1868, as originally enacted, this provisional remedy 
was only allowed i n  actions on contract for recovery of money only, or 
in actions for wrongful conversion of personal property; and several de- 
cisions of the Court, construing the first clause of the statute, held that 

an attachment was only permissible for breaches of contract in- 
(195) volving the recovery of liquidated damages, or damages which 

could be limited and defined by some standard or data contained 
i n  the contract itself. See Price v. Cox, 83 N. S., 261; Wilson, v. N f g .  
Co., 88 N .  C., 85. Shortly after these decisions were announced, the 
statute was amended so as to provide the remedy "for breach of contract 
(express or implied), wrongful conversion of personal property, any 
other injury to personal property in  consequence of negligence, fraud 
or other wrongful act." Code 1883, sec. 347. The Legislature of , 
1893 (Chap. 77) added '(injuries to .real property7' to the section, 
and in  1901 there was another amendment, adding "or any injury to the 
person, caused by negligence or other wrongful act," making the law on 
the subject, as it now appears in  the Revisal of 1905 (section 758), 
and allowing the remedy in- 
1. Breach of contract, express or implied. 
2. Wrongful conversion of personal property. 
3. Any other injury to real or personal property in  consequence of 

negligence, fraud or other wrongful act. 
4. Any injury to the person, caused by negligence or wrongful act. 
Under this law, as amended, various decisions from time to time have 

sanctioned the use of the writ in  actions to recover unliquidated dam- 
ages, when the demand otherwise complied wit% the statutory require- 
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ments, and the present claim comes clearly within the terms of the third 
clause of section 758 : "An injury to the personal property of another, in 
consequence of fraud or other wrongful act." 

Some of the older cases are to the effect that this word, "property," 
both in public statutes and transactions and business affairs, inter  partes, 
applies only to tangible property and would not include choses in  ac- 
tions or an interest or investment of the kind involved in this litigation, 
unless such signification was clearly required by the context or by the 
facts and circumstances of the special case. One of them (Webb v. 
Bowler. 50 N. C.. 362) was an action where the validitv of an attach- 
ment was in  question, and i t  was held that the term "property" should 
be confined to tangible property, and that a false warranty or deceit 
in the sale of personal property was not an injury to the property of 
another. within the meaning of the statute. u 

Since these decisions were rendered, however, and probably in conse- 
quence of them, this restricted significance of the word "property," 
when used in  statutes or the rule of interpretation on the question pre- 
sented, has been altered by express enactment, and our chapter on the 
construction of statutes, as contained in  the old Revised Code, ch. 
108, see. 2, subsec. 6, has been changed to read, as follows : 

"The word 'person' shall extend and be applied to bodies politic 
and corporate, as well as to individuals, unless the context clearly (196) 
shows to the contrary. The words 'real property' shall be co- 
extensive with lands, tenements and hereditaments. The words 'per- 
sonal property' shall include moneys, gpods, chattels, choses in action 
and evidences of debt, including all thlngs capable of ownership, not 
descendible to the heirs at  law. The word 'property' shall include all 
property, both real and personal." A change which seems to have been 
made by the Code of 1883 and now appearing in Revisal 1905, see. 
2831, subsec. 6. 

And in Duckworth v. Mull, 143 N.  C., 461, a decision involving the 
meaning of this word, "property," as affecting the jurisdiction of jus- 
tices of the peace in  matters of tort, the Court, among other things, said: 
"In the business affairs and transactions of individuals and the con- 
struction of instruments which concern the devolution and transfer of . 
property between them, this term, 'property,' has usually received a 
more restricted construction. I t  has been so in the decisions of our own 
Court; but in  constitutions and public statutes, where the words permit 
and the spirit and intent of the law require, the word 'property' has 
frequently and more usually been accorded the broader significance 
which we have given it." 

Construing the law, therefore, in  the light of the present statute and 
the more recent and approved decisions, this action is clearly one in 
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which the writ of attachment is allowed, the wrong alleged being an * 

injury by which the plaintiff's interest and investment in the power 
company has been wrongfully destroyed or very greatly impaired. This 
view of a similar law has prevailed in  other jurisdictions (Paper Co. 
v. Scaring, 54 Supreme Court N. Y., 237; Weiler v. Schreeber, 63 How. 
Pr., 491), and is clearly the proper construction of our statute on the 
subject. 

There is no such disproportion between the reasonable estimate of 
plaintiff's demand and the amount of property retained or bond required 
as to justify or permit that the action of the lower court in reference to 
these matters should be disturbed; nor is there such repugnancy in  the 
claim, as stated by plaintiff, as to seriously affect the validity of the at- 
tachment; and we are of opinion, on the controlling questions presented, 
that the plaintiff has stated a cause of action against the four principal 
defendants in  which the writ of attachment lies, and that the judgment 
of his Honor below, denying defendants' motion to vacate the writ, 
should be 

Affirmed. 

Cited: Warlick v. Reynolds, post, 613; Worth v. Trust Co., 152 N. 
C., 243; Dockery v. Fairbanks, 172 N.  C., 530. 

ROSE CHAMPION, ADMRX., v. SEABOARD AIR LIKE: RAILWAY ET AL. 

(Filed 27 October, 1909.) 

1. Railroads-Lights and Signals-Negligence. 
When it is alleged and proven to the jury under conflicting evidence, 

that plaintiff's intestate was run over and killed by defendant's work 
train, without lights or signals, when he was endeavoring to go over the 
railroad a t  a public crossing, the defendant is liable in damages for its 
negligent act, in the absence of evidence of contributory negligence of 
plaintm. 

. 2. Same-Contributory Negligence-Nonsuit. 
In an action to recover damages from a railroad company for the 

alleged negligent killing of plaintiff's intestate by running a train, without 
lights or signals, over him a t  a public crossing at  night, the contributory 
negligence of intestate will bar recovery when it appears that he both 
saw and heard the engine coming and attempted to run across the track 
in front of it, and thus received the Satal injury. 

(197) APPEAL from 0. H. Allen, J., a t  March Term, 1909, of EDGE- 
OOMBE. 

192 
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Action, to recover damages for the alleged negligent killing of Sandy 
Champion by defendant's train, after dark, 

L4t the conclusion of the evidence a motion to nonsuit was sustained. 
From the ruling and judgment of the court the plaintiff appealed. 

The facts are stated in  the opinion of the Court. 

G. M. I'. Fountain and R. I'. Fountain for plaintiff. 
Murray Allen for def enda.nt. 

BROWN, J. The allegations of the complaint, as well as the theory 
of the evidence advanced by plaintiff, are that the intestate was run 
over and killed at  a public crossing near the station of Wise, in  Warren 
County, N. C., by' a work train, while the intestate was endeavoring 
to cross the track a t  the crossing; that the work train was composed of 
several flat cars, pushed by the engine; that there was no light on the 
end of the front car or on the engine, and that no signals were given 
for the crossing. 

I f  these facts are true, as contended, they constitute negligence; and 
if the intestate was killed by such a train, under such circumstances, 
without being guilty of contributory negligence himself, the defendant 
would be liable. Gerringer v. R. R., 146 N. C., 32; Purnell v. R. R., 
122 N. C., 832. 

The theory and coiltention of defendant is that, according to the 
testimony of Sam Baskerville, who testified he was with deceased at  the 
time he was killed, Sandy Champion was killed by an engine pulling 
a train and not pushing it, and that they both saw and heard the 
engine coming and attempted to run across the track in front (198) 
of it, and that Sandy got caught by the engine and killed. ' 

I f  these facts be true, they constitute such contributory negligence 
as will bar a recovery. Royster v. R. R., 147 N. C., 347; Cooper v. 
A. R., 140 N. C., 213; Strickland v. R. R., 150 N.' C., 4. 

Upon a careful examination of the evidence, we think his Honor 
should have submitted the issue of negligence and contributory negli- 
gence to the jury, with proper instructions. 

New trial. 

Cited: Mitchell v. R. R., 153 N. C., 117. 
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L. E. SUMNER ET AL. V. L. L. STATON, INDIVIDUALLY, AND AS EXECUTOR, 
ET AL. 

(Filed 6 October, 1909.) 

1. Probate Court-WiIls-Deeds-Fraud-Jurisdiction-Equity-Relief. 
A court of equity has jurisdiction of an action brought by the next of 

kin and heirs a t  law to set aside a will for undue influence, when it ap- 
pears that to afford the relief demanded it .is necessary to cancel previous 
deeds for alleged fraud appearing to convey the same property to the 
executor and devisee under the will; and the Superior Court, in which 
the suit was brought, may proceed to hear and determine the case and 
administer all the rights and equities between the parties, as no adequate 
or complete remedy a t  law is given in proceedings. before the clerk or 
probate court. 

2. Same-Trustee Ex Maleficio. 
And if it should be established that the executor acquired the property 

by the deeds and under the will by fraud, the court, in administering the 
eqcities and doing substantial justice between the parties, will decree the 
executor a trustee e x  malef icio for plaintiff's benefit and prohibit him and 
those claiming under him from setting up title; may require the executor 
to give bond pendente l i te ,  and make such further interlocutory orders as  
may be expedient and right to preserve the rights of the parties. 

3. Same-Remedy at  Law, 
When it appears that a suit has been properly brought against one of 

the defendants in the Superior Court to set aside a mill, for the reason 
of certain equities arising in setting aside a deed upon the ground of 
fraud, and necessary to be administeregin order to give adequate and 
complete relief, it  should be dismissed as to another defendant when relief 
can be had as to her in proceedings to caveat the will before the clerk 
(probate court) and concerning whose rights it is not necessary for the 
courts of equity to interfere. 

WALTZER, J., concurring, arguendo.  

(199) APPEAL by plaintiffs from the refusal of 0. H. AZlelz, J., to 
grant  their motion for  a n  injunction and receiver, i n  an  action 

pending i n  EDGECOMBE and heard during laarch Term, 1909, of the 
court. 

The  court, being of opinion "that it had no jurisdiction of that  par t  
of said action, i n  which it is  sought to set aside the will of Mrs. Charlotte 
A. Knight for alleged fraud," etc., denied the motion for injunction and 
receiver. The  plaintiff excepted and appealed. 

The  facts are stated i n  the opinion of the Court. 

P. S.  SpruilZ for plni.ntif. 
A ycock & Winston and G. M. T.  Fountain for defendants. 
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BROWN, J. On the argument, and in  appellant's brief, exception is 
particularly taken to the opinion of his Honor that the fact that the 
defendant L. L. Staton being sole residuary legatee under the will of 
Charlotte A. Knight will in a measure affect the original equitable juris- 
diction of the Superior Court to declare said Staton a tnistee ex maleficio 
in respect to the property conveyed to him by certain deeds executed 
by Mrs. Knight, and deprives the court of jurisdiction to make such 
interlocutory orders as are necessary to preserve the property during 
the pendency of the action. This feature of the case is the only matter 
presented for our consideration. 

I t  appears that Mrs. Knight was the absolute owner of a considerable 
estate, consisting of valuable real and personal property, which she 
conveyed to the defendant L. L. Staton by two deeds-one dated 2 May, 
1900, and the other 4 May, 1906. On 16 March, 1904, Mrs. Knight 
executed a will, i n  which she made a few insignificant bequests of spoons 
and other articles of personalty of small value, and then devised the 
"Bennett Jenkins place" to Bettie L. Sumner, and all the residue of her 
estate (real and personal) to Dr. L. L. Staton and Henry Johnson as 
residuary legatees, and appointed Dr. Staton executor to her will. NO 
specific bequest or devise is made to him or to Johnson. On 25 Sep- 
tember, 1906, Mrs. Knight, by a codicil to her will, revoked the devise to 
Bettie S. Sumner and devised the "Bennett Jenkins place" to Sallie 
Baker Staton, daughter of Dr. Staton, and a t  the same time revoked the 
devise to Henry Johnson and made Dr. Staton her sole residuary lega- 
tee. I t  is contended that a court of equity cannot interfere with 
the property conveyed to Dr. Staton i n  the deeds until the devise (200) 
by will is set aside by a separate proceeding, commenced before 
the clerk (the probate court), wherein the issue of devisavit vel aon 
may be raised by a cuveat and transferred to the Superior Court for 
determination. 

I t  is manifest that if the deeds are set aside Dr. Staton will take 
the property as residuary legatee, and if the devise only is set aside he 
will take i t  under the deeds. So both must be set aside to give the full 
relief asked. As the probate court has no equitable jurisdiction to set 
aside the deeds, the question arises, must the plaintiffs prosecute two 
independent proceedings commenced in different jurisdictions, which may 
terminate differently, or will a court of equity, if the facts be as alleged, 
convert said defendant into a trustee for plaintiff's benefit, notwith- 
standing the fact that one of the methods by which he can claim title 
to the same property conveyed in  the deeds is by a residuary clause in a 
will ? 

The plaintiffs are the next of kin and heirs at  law of Mrs. Knight. 
They allege that the defendant, Dr. Staton, was for many years before 
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her death the physician, confident and adviser of Mrs. Knight, who was 
an old, feeble, childless widow, greatly addicted to the use of drugs, 
of weak mind and easily influenced, and that she was dominated by the 
superior mind and will of her confidential physician, upon whom she 
was largely dependent. Plaintiffs aver that Dr.  Staton, taking ad- 
vantage of his relations to Mrs. Knight, formed the design to acquire 
title to practically all of her estate, and that i n  pursuance of his scheme 
he wrongfully and fraudulently caused Mrs. Knight to execute the 
deeds referred to, and, for further protection to his title, caused her to 
make him sole residuary legatee under her will. These grave charges are 
fully met and denied by Dr. Staton in his answer. 

The complaint, i t  is true, unnecessarily and improperly divides what 
is really one cause of action into three, but we will consider the sub- 
stance of the charges made, rather than the manner and form in  which 
they are pleaded. 

We concur generally in  the position taken, that since Allen, v. Mc- 
Pherson and Rerrick v. Bransby were decided by the House of Lords, 
i t  is well settled in  Great Britain, where the question was debated pro 
and con, for many years, that a court of equity will not entertain a bill, 
the sole object of which is to set aside the probate of a will upon the 
ground of fraud. This ruling has been followed by the Supreme Court 
of the United States (Broderick's will, 88 U. S., 504) and by other 
courts in  this country, very generally. I t  is to be borne in  mind, however, 

that the principal reason assigned in support of the ruling is 
(201) that the probate courts themselves have all the powers and ma- 

chinery necessary to give full and adequate relief, and therefore 
equity will not interfere. Vide opinion of Justice Bradley, 1% re 
Rroderick's will, 88 U. S., 510. 

These plaintiffs are not seeking to set aside the probate of a will, 
but to convert the defendant, Dr. Staton, into a trustee ex maleficio, 
upon well-recognized grounds of legal fraud, as laid down by Lord Hard- 
wicke in  Chesterfield v. Jansen, 2 Tres., 125; 1 Leading Cases in Eq., 
341, and by Chief Justice Pearson in Lee v. Pearce, 6 8  N. C., 80. That 
a court of equity may convert a party into a trustee upon the ground 
of fraud is undisputed. Wood v. Cherry, 73  N. C., 110. And i t  would 
seem logically to follow that, where the fraudulent grantee has so for- 
tified himself by various muniments that a court of law cannot give 
complete and adequate relief, a court of equity will undertake it. I f  
the defendant claimed title to the pro.perty solely by virtue of the 
residuary clause in Mrs. Knight's will, then i t  would be undeniable that 
a proceeding to caveat the will in the probate court would give adequate 
relief, and we should dismiss this action. But in  a case like this, where 
the muniments of title to the same property, alleged to be fraudulently 
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appropriated, consists of two deeds and a residuary clause i n  a will, i t  is 
plainly manifest that the probate court cannot give an adequate remedy 
and can afford only partial, if any, relief. An adequate remedy is not 
a partial remedy. I t  is a full and complete remedy, and one that is 
accommodated to the wrong which is to be redressed by it. I t  is not 
enough that there is some remedy a t  law; it must be as practical and as 
efficient to the ends of justice and its prompt administration as the 
remedy in equity. 

I n  commenting upon this subject the Supreme Court of the United 
States says : "The jurisdiction in equity attaches, unless the legal remedy, 
both in respect to the final relief and the mode of obtaining i t  is as effi- 
cient as the remedy which equity would afford under the same circum- 
stances." Gormley v. Clark, 134 U .  S., 338 ; Boyce v.  Grulzdy, 3 Peters 
(U.  S.), 210; Bispham Eq. ( 6  Ed.), sec. 31. 

There is another principle of equity jurisprudence equally well 
founded, and that is that equity will not suffer a right to be without a 
remedy. "And i t  may be further observed," says Nr.  Bispham, "that 
equity will not only not support a right to be unaccompanied by a 
remedy, but i t  will make the remedy, when applied, a complete one." 
This learned and accurate writer states another rule of equity courts 
which fits exactly such a condition as this case presents: '(When a court 
of chancery acquires jurisdiction for any purpose, i t  will, as a general 
rule, proceed to determine the whole cause, although in  so doing 
i t  may decide questions which, standing alone, would furnish (202) 
no basis of equitable jurisdiction." 55 Bispham (6  Ed.), see. 31. 
To the same effect are our own decisions. Oliver v. Wiley,  75 N.  C., 
320; Devereux v.  Devereux, 81 N.  C., 18. 

While a court of equity will not generally interfere to set aside the 
judgment or probate of a will procured by fraud, yet i t  has assumed 
jurisdiction to decree a trust where there is a gift to an executor (as al- 
leged in this case), under such circumstances that it ought to be a trust 
for  the testator's relations. I Perry on Trusts, see. 182. 

I n  the Broderick case, supra, Mr. Justice Bradley notes that there 
are occasional exceptions to this rule of noninterference by courts of 
equity with will and devises, which, being placed on special grounds, 
tend rather to establish than to weaken its force. He cites a case, which 
upon examination tends strongly to support our view: One who 
was both executor and residuary legatee to a will (as Dr. Staton is in 
Mrs. Knight's will) procured probate of a forged will by fraudulently 
inducing the testator's son to execute a deed consenting to and confirming 
its probate. Lord Hardwicke entertained a bill to declare the deed void, 
and compelled the executor to consent to a revocation of the probate, 
placing his judgment upon the ground that the ecclesiastical court, 
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which had exclusive jurisdiction over the probate of wills, had no 
power to annul the deed in  order to give full relief, xhich was essential. 
This great chancellor, having assumed jurisdiction for the purpose of 
annulling the deed, gave complete relief by forcing the executor to re- 
voke the probate. Barnesley v.  Powell, 1 Vesey Sen., 284. 

I n  his opinion the Lord Chancellor recognized the general rule as laid 
down in Bramby v. Kerridge, 7 Bro. P. C., 347, and the similar case of 
Archer v.  Hoss, 2 Qesey, 8, that a court of equity will not entertain a 
bill solely to set aside a probate of a will upon the ground of fraud. 

I n  Allen v .  McPherson, 1 Phillips, 133, and 1 House of Lords Cases, 
191, wherein this doctrine is elaborately discussed, Lord Lyndhurst 
recognizes the duty of the chancellor to take jurisdiction in such cases, 
where the court of probate cannot afford adequate relief; and so does 
Justice Bradley, in the Broderick case, when he says: "It (equity) 
will only act on cases where the latter court can furnish no adequate 
remedy." 

Judge Story also recognizes the general rule that equity will exercise 
complete jurisdiction in cases of fraud, where the remedy is beyond 
the reach of the courts of law. I Story Eq., 199. 

I n  a note to 2 Pomeroy's Eq., see. 913, it appears from many 
(203) cited cases that, while equity does not generally assume jurisdic- 

tion to set aside a probate of a will upon the ground of fraud 
i n  obtaining the will, there does not seem to be an  insuperable objection, 
on principle, to the granting of appropriate relief against the probate 
itself on account of proceedings independently of the will. 

The complaint in this case sets forth a connected history of a series 
of transactions between her confidential and trusted physician and the 
testator, a feeble and infirm old woman, which has resulted, as alleged, 
in the transferring of practically her entire estate to him, to the exclu- 
sion of her next of kin. These transactions comprise in part the execu- 
tion of a will and codicil, in  which the physician is made sole residuary 
legatee and executor, thus fortifying and strengthening his grip upon 
her estate. 

I t  is impossible to sever this last-mentioned act from the others; and 
in  order to give complete relief, if the allegations of the complaint are 
established, the court will not only set aside the deeds, but will prohibit 
Dr. Staton and those claiming under him from taking the property 
under the residuary clause of the will. 

I t  is suggested that the better procedure is to caveat the will and, 
when that issue is transferred to the Superior Court for trial, consoli- 
date it with this action to set aside the deeds. Consolidation of actions 
is generally a matter of discretion with the trial judge, and the result, 
might be that practically the same issues and evidence might have to 
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be presented to two different juries, who might reach different con- 
clusions. 

Not only is the form of the issue of devkaz~it  vek no% so different from 
other issues that consolidation is rather impracticable, but there is no 
reason for such circumlocution to get the whole controversy properly 
before the judge and jury. 

The court, having undoubted jurisdiction over the person and the 
subject-matter, will make such decree as is necessary to afford complete 
relief in case the issue be found against the defendant. 

This issue, or some similar one, when determined by the jury, will 
enable the court to give full relief and to do substantial justice between 
the parties, viz. : Did the defendant, L. L. Staton, acquire title to the real 
and personal property described in  the complaint and the exhibits at- 
tached thereto by fraud, as alleged in  the complaint? I f  i t  is answered 
i n  the affirmative, the court will set aside the deeds and decree the said 
defendant a trustee for plaintiff's benefit and forever prohibit him and 
those who may claim under him from setting up title under the residu- 
ary clause in  the will. I t  would then also be in order for the clerk 
upon application, to remove the executor and appoint an admin- 
istrator, with whom said defendant would be required to account (204) 
for the personal property, to the end that i t  be administered as if 
Mrs. Knight had died intestate. 

In  the meantime, in  order to protect the rents of the land and to 
preserve the personalty pendente Zite, the judge of the Superior Court 
has jurisdiction to make such interlocutory orders in  respect to requiring 
bond from the defendant, and the like, as may be deemed necessary and 
expedient to preserve the rights of all parties. 

I n  regard to the status of the defendant Sallie Baker Staton, i t  neces- 
sarily follows from what we have said that this action must be dis- 
missed, as to her, for want of jurisdiction. The devise to her is in no 
way connected with her father's claim of title, although his undue influ- 
ence is alleged to have induced it. She sets up no title, except by devise, 
and i t  is therefore manifest that proceedings by caveat, commenced be- 
fore the clerk, will give adequate relief as to her, and the interference of 
a court of equity is unnecessary. I t  is not essential in such proceedings 
that the entire will be contested and set aside. Under proper issues and 
instructions, the controversy may be directed to the validity of the de- 
vise to Sallie B. Staton. 

I t  is well settled that when the probate of a will is contested on the 
ground of undue influence, one or more of the provisions may be 
sustained as valid, while others are set aside. The whole will is not 
necessarily void because of undue influence, but i t  will be left to the 
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jury to determine what gifts or devises were obtained by such fraudulent 
influences, and such gifts and devises only will be declared void. 

Jarman on Wills (5  Am. Ed.), 70-71; Emths v. Montgomery, 93 Ala., 
299, and cases cited: Upon a review of the case, we are of opinion that 
his Honor erred in  holding that the Superior Court did not have com- 
plete jurisdiction. 

The cause is remanded, to be proceeded with along the lines laid 
down in  this opinion. 

Reversed. 

* 
WALKER, J., concurring: I cannot better express my concurrence in 

the opinion of the Court than by quoting a t  some length, though not 
literally, from the most excellent treatise of Pomeroy on Equity Juris- 
prudence. The doctrine is  fully settled by an unbroken line of decisions, 
extending to the present day, that, with one remarkable exception, the 
jurisdiction of equity exists in  and may be extended over every case of 

fraud whether the primary rights of the parties are legal or equit- 
(205) able and whether the remedies sought are equitable or simple pecu- 

niary recoveries, and even though courts of law have a concur- 
rent jurisdiction of the case and can administer the same kind of relief. 
The ~ n ~ l i s h  judges have virtually said that in  every case of fraud the 
remedy a t  law, either from the nature of the legal relief itself or from 
the methods of legal procedure, is inadequate. The only question, there- 
fore, presented to an English court is, not whether the equitable juris- 
diction exists, but whether it should be exercised. 2 Pom. Eq. Jur.  (3  
Ed.), sec. 913. The marked exception to the jurisdiction referred to in 
the foregoing paragraph is that of canceling wills obtained by means of 
fraud. I n  a few verv early decisions the court of chancerv seems to 
have asserted such a jurisdiction. For  more than a century, however, 
and through a long series of cases, the judges have either refused to 
exercise the jurisdiction or denied its existence; and i t  has finally been 
settled by the tribunal of last resort that, under their general jurisdic- 
tion, courts of equity have no power to entertain suits for the purpose 
of setting aside or canceling a will on the ground that it was procured 
by fraud. The same rule has been generally adopted in  the United 
States. Under the common-law system. the validity of wills of real es- 
tate could only be tested in  an action at  law; that of wills of personal 
estate was established by the decree of the ecclesiastical court in  pro- 
ceedings for probate. Under the statutory system generally prevailing 
i n  this country, both wills of real estate and wills of personal estate are 
admitted to probate; in some of the Stater the decree of the probate 
court is conclusive with respect to both kinds; in  other States i t  is con- 
clusive only with respect to those of personal property. 2 Pom. Eq. Jur. 
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(3  Ed.), see. 913. Slthough an entire will cannot be set aside on ac- 
count of fraud yet a particular devise or bequest may be impressed 
with a trust in favor of a third person, for whom the testator's beneficial 
intentions have been fraudulently intercepted and prevented by the 
actual devisee or legatee; and in the same manner the land descending to 
the heir may be impressed with a trust, where he has prevented the tes- 
tator from making an  intended devise by fraudulently representing to 
the testator that his intention will be carried into effect towards the lqen- 
eficiary as fully as though the devise were made. Where a probate is 
obtained by fraud, equity may declare the executor, or the other person 
deriving title under it, a trustee for  the party defrauded. The jurisdic- 
tion i n  the case of intended testamentary gifts fraudulently prevented 
extends to other analogous cases. Where one person has been prevented 
by fraud from doing an  intended a d  for the benefit of another, equity 
may relieve the disappointed party by establishing his right, as 
though the act had been done, and by confirming the title which (206) 
he would thereby have acquired. Conversely, when instruments 
have been fraudulently suppressed or destroyed for the purpose of hin- 
dering or defeating the rights of others, equity has jurisdiction to give 
appropriate relief by establishing the estate or rights of the defrauded 
party. 2 Pom. Eq. Jur .  ( 3  Ed.), see. 919. Mr. Pomeroy further says: 
There is still a third aspect of the remedial action of equity which 
should be accurately understood, since i t  lies a t  the foundation of much 
of the dealing of the court of chancery with the legal estate and rights, 
and especially those conferred by the positive provisions of statutes. I 
mean the most important principle, that equity acts upon the conscience 
of a party, imposing upon him a personal obligation of treating his 
property in a manner very different from that which accompanies and 
i s  permitted by his mere legal title. Whenever a legal estate is, by vir- 
tue of some positive rule of either the common or statute law, vested in 
A, but this legal estate in A is of itself a violation of some settled equit- 
able doctrines and rules, so that B is equitably entitled to the property or 
to  some interest in or claim upon it, equity grants its relief and secures . 
to B his right, not by denying or disregarding or annulling or setting 
aside A's legal estate, but by admitting its existence, by recognizing it as 
wholly vested in A, and then by working upon A's conscience and im- 
posing upon him the duty of holding and using his legal title for B's 
benefit ; so that, in the ordinary language of the courts, he is treated as a 
trustee for B. One or two familiar examples will illustrate the work- 
ing of this fundamental principle. A testator has given certain lands 
to A by a will, properly executed, but A procured the devise by wrongful 
representations made to the testator, and the lands should, by the doc- 
trines of equity, belong to B. The statute of wills, however, is per: 
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emptory i n  its prescribed mode of executing a will; there can be no will 
without conforming to the statutory requirements. Equity does not 
attempt to overrule the statute; i t  admits the validity of the will and 
the legal title vested in  A, but, on account of A's wrongful conduct in 
procuring the devise to himself, i t  says that he cannot conscientiously 
hold and enjoy that legal title for his own benefit, and imposes upon his 
conscience the obligation to hold the land for B's benefit as the equitable 
owper thereof; and then arises the further obligation upon his conscience 
to perfect and complete B7s equitable ownership by a conveyance. 1 
Pom. Eq. Jur., sec. 430. Lord Westbury said, i n  McCorrnick v. Grogan, 
L. R., 4 H. L., 82, 97, that "A court of equity has from a veyy early pe- 
riod decided that even an act of Parliament shall not be used as an in- 

strument of fraud; and if in  the machinery of perpetrating a 
(207) fraud, an act of Parliament intervenes, the court of equity, i t  is 

true, does not set aside the act of Parliament, but i t  fastens on 
the individual who gets a title under that act, and imposes upon him a 
personal obligation, because he applies that act as an instrument for ac- 
complishing a fraud. I n  this way the court of equity has dealt with the 
statute of wills and the statute of frauds." Although Lord west bur?^ - 
here speaks only of a case where the equitable rights of one person 
arise from the frauds of another who has thereby obtained the legal 
estate, yet the principle applies, whatever be the grounds and occasion 
of the equitable interest and claims which are asserted in opposition to 
the one having the legal title. 1 Pom. Eq. Jur., 431. 

These authorities would seem to sustain the very proposition involved 
in  this case, that while a court of equity has no jurisdiction to invalidate 
a will or to set aside a probate, except, perhaps, i n  the latter case, when 
fraud in  the procurement of the probate appears, because of the exclusive 
jurisdiction of the ecclesiastical court and, under our system, the clerk 
of the Superior Court, in such matters, i t  will treat the will as valid and 
work o u t t h e  equity of any party justly entitled as a beneficiary, being 
the real object of the testator's bounty, by decreeing the person who has 

. acquired the legal estate by any fraudulent method or contrivance which 
defeated the testator's intention as a trustee for such beneficiary. I t  
does not assume jurisdiction to pass upon the validity of the will, whi6h 
belongs to another tribunal, but, fSiving full scope to the jurisdiction 
and recognizing its plenary power in such cases, proceeds to exercise its 
own jurisdiction in  harmony therewith, and acts solely upon the con- 
science of the party who has committed the fraud, compelling him to sur- 
render, under its process, his ill-gotten gains. 

Cited: Wilder v. Greene, 172 N. C., 95. 
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W. E. KINDLEY v. SEABOARD AIR LINE RAILWAY COMPAXY. 

(Filed 27 October, 1909.) 

1. Carriers of Passengers-Baggage-Larceny-Liability-Insurers. 
When there is no partnership arrangements betrveen connectiug lines 

of railroads, and a passenger buys a through ticket from a carrier to his 
destination on a connecting line, checks his trunk through to his destina- 
tion and voluntarily returns to the starting point without going upon 
the road of the connecting lines, the latter carrier is not liable as insurer 
of the contents of the trunk from larceny by reason of taking the trunk 
to its destination, storing it there in its baggage room until its return 
was requested and then forwarding it to the junctional point, without 
compensation. 

2. Same-Warehousemen-Consideration-Gratuitous Bailee-Gross Neg- 
ligence-Evidence. 

Nor is the connecting line liable under such circumstances as  a ware- 
houseman by reason of having stored the trunk a t  the destination in its 
baggage room, but only as a gratuitous bailee, for gross negligence; and 
the burden being upon plaintiff to show negligence, he cannot recover the 
value of the stolen articles in his suit against the connecting carrier, there 
being no evidence that the carrier was negligent under the facts appear- 
ing. * 

3. Same-Interpretation of Statutes. 
Carriers are made liable under the statute (Revisal, see. 2624) for 

baggage of passengers "from whom they have received fare," etc., and 
they are also required under the statute (Revisal, see. 2627) to redeem the 
unused part of the ticket i11 the manner therein prescribed ; and a connect- 
ing line which receives the trunk of a passenger checked through under 
a ticket bought from the initial carrier, with which it has no partnership 
agreement, and carries it to its destination, places it in its baggage room, 
not knowing that the passenger voluntarily did not take its train, and 
raturns i t  upon request of the passenger, is merely a gratuitous bailee, 
having performed the service without consideration. 

APPEAL from TV. J. Ada,ms, J., a t  April Term, 1909, of CUM- (208) 
BERLAND. 

The facts are stated in  the opinion of the Court. 

Sinclair  & D y e  and  Cook & Daui i  for plaintif f .  
J .  D .  Shaw and  Murray A l l e n  for defendant .  

WALKER, 5. I n  this case the plaintiff sought to recover the value of 
a diamond, which she alleged had been cut from its setting i n  one of her 
rings. The  general allegation mas that 011 18 December, 1905, she pur- 
chased a through ticket from Fayetteville to Charlotte, which was issued 
by the defendant, the Atlantic Coast Line Railroad Company, via- Max- 

203 
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ton, to the place of her destination, in  Charlotte. The ring, we will 
assume, for the purpose of deciding the question presented, and as the 
evidence tends to show, was in her trunk at the time the latter was deliv- 
ered to the drayman for the purpose of being carried to the depot of the 
Atlantic Coast Line Railroad Company for shipment to Charlotte. There 
was some evidence tending to show that for a large part of the time the 
trunk was being carried from Fayetteville to Maxton it was under the 
supervision of the employees of the latter company, whose duty i t  was to 
take care of it, and was in good condition, and evidence was offered 

tending to show that at  Maxton i t  was placed upon a truck and 
(209) left, unguarded, on the station yard of the Atlantic Coast Line 

Railroad Company for about two hours. and until the arrival of 
the Seaboard Air Line train, which was behind its schedule time that 
night. The plaintiff left Fayetteville on the train of the Atlantic Coast 
Line Railroad Company at 5 o'clock p. m. and arrived at  Maxton 
between 8 and 9 o'clock p. m. the same day. She found that the train of 
the Seaboard Air Line Railway, bound for Charlotte, was delayed by an 
accident, and therefore she could not reach Charlotte until several hours 
after the usual time of arrival. She then decided to return to Fayette- 
ville by the next train, and looked for the agent of the Atlantic Coast 
Line Railway a t  Maxton for the purpose of having her trunk checked 
back to Fayetteville, but, failing to find him, she requested the conductor 
of the returning train of the Atlantic Coast Line Railroad Company 
to, have the trunk checked to Fayetteville. He  replied that he did not 
think she could get it, and advised her to see the agent at Fayetteville 
on her return and have i t  sent to her. She returned to Fayetteville by the 
next train, leaving her trunk i n  Maxton. The trunk rkmained on the 
truck until the arrival of the train of the Seaboard Air Line Railway 
Company, when i t  was first delivered to that company, placed in  its bag- 
gage car and carried to Charlotte. The Seaboard Company had no notice 
that the plaintiff had returned to Fayetteville, and no knowledge that 
the owner of the trunk was not a passenger on its train. When the train 
of the Atlantic Coast Line Railway Company arrived at Fayetteville the 
agent of the latter company was requested by the feme plaintiff's hus- 
band, Mr. Xindley, to telegraph for the return of the trunk. On 24 
December, 1905, the trunk was received at Fayetteville in  apparently 
good condition, and was locked and strapped, having no external appear- 
ance of having been opened. When i t  was examined by the plaintiff the 
condition of its contents was such as to indicate that i t  had been o ~ e n e d  
and the diamond cut from the ring, and stolen; at least, i t  could not be 
found. There was no evidence of any negligence on the part of the Sea- 
board Air Line Railway Company i11 handling the trunk, unless an 
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inference of negligence is, in  law, to be drawn from the fact that the 
trunk had been in  its possession and under its control while in  transit on 
one of its trains and in its baggage room a t  Charlotte. The latter com- 
pany never received or demanded any compensation of the plaintiff for 
the service i t  rendered in carrying the trunk from Maxton to Charlotte. 
The court submitted to the jury certain issues, which, with the answers 
thereto, are as follows : 

1. Was the property of the feme plaintiff lost through the negli- (210) 
gence of the defendant, Atlantic Coast Line Railroad Company, as 
alleged in the complaint ? Answer : Yes. 

2. Was the property of the feme plaintiff lost through the negligence 
of the defendant, Seaboard Air Line Railway, as alleged in  the com- 
plaint ? Answer : Yes. 

3. What amount, if any, is the feme plaintiff entitled to recover? 
Answer : $170. 

Among others, the defendant, Seaboard Air Line Railway Company, 
requested the court to give the following instructions to the jury: 

1. That defendant would only be liable if the jury find from the evi- 
dence that the loss occurred while the trunk was at  Charlotte on its way 
to Fayetteville, resulting from gross negligence on its part, and there is 
no evidence of gross negligence. 

2. That defendant was only required to take such care of the trunk 
while in  Charlotte, or on its way to Fayetteville, as a prudent man would 
of his own property, and there is no evidence tending to show that 
defendant failed to take such care. 

The court refused to give those instructions, or either of them, and 
charged the jury that the defendant, the Seaboard Air Line Railway 
Company, could, in  law, be held liable to the plaintiff for the value of 
the diamond, either as an insurer, a warehouseman or a gratuitous 
bailee, depending upon how the jury should find the facts to be, the 
court stating to the jury the general principles of law applicable to each 
of those relations towards the plaintiff, sustained by the said defendant, 
and the measure or scope of its liability. There were other instructions 
given as to both of the defendants, which i t  is not necessary to set out. 
The court, in  the exercise of its discretion, set aside the verdict as to the 
Atlantic Coast Line Railway Company and ordered a new trial as to it. 
Judgment was entered upon the verdict as to the other defendant, who 
has brought the case here by appeal, upon exceptions and assignments of 
error, duly taken during the course of the trial. 

We think the very learned judge erred in  his instruction to the jury. 
Row the defendant, who was cast in  this suit, can be responsible to the 
plaintiff as an insurer, having received not the slightest compensation for 
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its services to the plaintiff, which service was in  every conceivable view 
voluntary and rendered in ignorance of the real facts, we are unable to 
see. I t  would be, in our opinion, an unreasonable imposition upon the 
appealing defendant to lay down any such rule of law, and we should 
not do it. The Seaboard Company never received the trunk as a common 

carrier. 
(211) There are three aspects of the case, the court told the jury, i n  

which the appellant could, admitting al l  that the plaintiff charges, 
be held for the value of this diamond : (1) as an insurer ; (2)  as a ware- 
houseman ; ( 3 )  as a gratuitous bailee. We do not hesitate to say that this 
is  a very important question, involving as it does the rights of travelers 
with reference to their baggage. No one will go farther than the writer 
of this opinion to hold these carriers to a strict responsibility, not only 
in  the protection of the rights of the passenger as to the safe and con- 
venient carriage of himself, but also as to the safe custody and protection 
of his baggage during its transit, from the time of delivery to i t  for 
carriage until i t  has reached its destination. I t  is a very questionable 
proposition, though, that when a trunk is delivered at Fayetteville for 
carriage to Charlotte, even upon a through ticket, i t  being admitted that 
there was no partnership arrangement between the Coast Line and the 
other company, upon which the Seaboard should be held liable, the 
nlaintiff is entitled to recover from the Seaboard Comnany the value of 

& " 
the lost diamond, when the latter company had no knowledge whatever 
that i t  was not carrying the trunk of a passenger on its line, but was 
gratuitously performing a service for the plaintiff, which, in law, she 
had no right to request, and certainly not to demand as her legal right. 
But the authorities, even the decisions of this Court. are fully sufficient 
to acquit the defendant of any legal wrong to the plaintiff, as an insurer, 
upon the facts as they appear, and construing all of them "in the best 
light" for the plaintiff. While we have referred to the question, it is not 
very material to inquire whether the appellant was an insurer of the 
safe custody and motection of this trunk or not. There is no evidence 
in  this case" that A insured the trunk against invasion by a robber. A11 
the evidence proves the contrary, if i t  is the very truth, and authorizes 
us to conclude that i t  is the same as the facts themselves. What princi- 
ple, upon the admitted facts of this case, can possibly hold this appelIant 
as an insurer? I t  received the trunk in total ignorance of the fact that 
the feme plaintiff had changed her mind and dvecided to return to Fay- 
etteville. Was i t  the fault of the appellant that the plaintiff changed her 
mind? I t  is said that i t  was because the train was late in arriving 
a t  Maxton, which delay was caused by the negligence of the appellant, 
so fa r  as appears. The evidence showed that the train of the Seaboard 
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Company had been delayed by an accident, not due, so far  as appears, to 
any negligence on the part of that defendant. But suppose i t  was negli- 
gent in this respect; i t  did not authorize the feme plaintiff to return to 
Fayetteville and leave her trunk a t  Maxton, knowing that it would 
be carried to Charlotte, without notice to the appellant, generally (212) 
speaking, if she could have given it, that i t  was performing a 
gratuitous service in  taking her baggage to Charlotte. Such a holding 
would be contrary, we think, to the well-settled principle of the law. 
The law, as declared by the decisions of this and other courts, and as 
recognized by the text writers, acquits the appellant of any liability 
in  this case as an insurer, unless the facts are changed by new or addi- 
tional testimony. 

Our rule has always been that where a carrier of baggage or of goods 
has become a warehouseman or a gratuitous bailee i t  is incumbent upon " 
the plaintiff to offer some proof of negligence. When his cause of action 
and his right to recover is based upon negligence by the alleged offending 
party, he must show it, subject, however, to certain exceptions, which do 
not apply to this case. The learned judge bottomed the case upon the 
wrong ground when he held the appellant might be liable as a n  insurer. 
The appellant was certainly nothing more than a gratuitous bailee, liable 
for gross negligence (crassa negligentia). Did the fact that the trunk 
was deposited by i t  in its baggage room at Charlotte increase its lia- 
bility in  any degree or make i t  a warehouseman? I f  the appellant had 
left i t  on its yard, without a caretaker, the jury might perhaps have 
found, upon proper instructions from the court, that there had been 
gross negligence. This being so, can the fact that having received the 
trunk as a gratuitous bailee, it converted itself into a warehouseman by 
taking better care of i t ?  Non sequitur. I t  is only when the baggage is 
received by the carrier-quo carrier--and is afterwards placed in  its 
baggage room, remaining there for a reasonable time to be claimed by 
its owner, that the carrier becomea a warehouseman. But when i t  
received the trunk as a gratuitous bailee, this relation of i t  to the 
owner of the baggage continues, and must needs continue, so long as 
the bailee has possession of it. We therefore think the learned judge 
erred i n  determining the liability of the appellant upon the idea that it 
became a warehouseman. 

This case must go back for a new trial. But i t  would be trifling with 
the law and cause unnecessary delay in the disposition of the case if we 
failed to pass upon the other questions presented, which will surely come 
before us if there is another trial. We therefore proceed to consider them. 
I t  cannot be questioned, as we have shown, that the appellant is not liable 
as an insurer; but i t  was seriously contended by Mr. Dye, in  a very able 
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and learned argument and carefully prepared brief, that the appelIant 
was at least liable, in any view of the facts, as a gratuitous bailee, after 

the trunk had reached Charlotte and had been deposited in  its 
(213) baggage room, and after, also, the plaintiff had been given a rea- 

sonable opportunity of claiming and removing the same. Trouser 
Co. v. R. R., 139 N. C., 382. But there is not a particle of evidence that, 
after the defendant had received the trunk at Charlotte and housed i t  in 
its wareroom, or after i t  had been notified to return the trunk to Fay- 
etteville by the agent of the Atlantic Coast Line Railroad Company, i t  
was guilty of any kind of negligence-that is, that i t  failed to. exercise 
ordinary or even the slightest degree of care, so as to make it liable as 
a bailee for hire or as a gratuitous bailee. There was absolutely no evi- 
dence that the appellant ever assumed the liability of a common carrier 
with reference to this trunk, nor is there any evidence, affirmative or 
positive, that i t  neglected or omitted to perform its duty as a gratuitous 
bailee. The burden of proof as to the negligence, upon the facts of this 
case, was, by all our authorities, upon the plaintiff when she sought to 
charge the defendant as a gratuitous bailee. Eahn v. R. R., 115 N. C., 
638; Hilliard v. R. R., 51 N. C., 343; Chalk v. A. R., 85 N. C., 423. I n  
the case first cited Judge Xhepherd tersely but with sufficient clearness, 
fullness and accuracy thus states the law: "There was also error in  so 
much of the charge as states that the burden was on the defendant to  
show that the property had not been lost or destroyed by reason of the 
defendant's negligence. I t  very clearly appears that the defendant's lia- 
bility as a common carrier had ceased when the property mas destroyed 
by fire, and that i t  was liable only as a warehouseman for want of 
ordinary care. 'The rules of law require, in  an action for damages result- 
ing from the negligence of the defendant, or his agents or employees while 
engaged in  his service, that the plaintiff shall prove the negligence as a 
part of his case (Doggett v. R. R., 81 N. C., 461) and we see nothing in  
the record to show that the present case falls within any of the exceptions 
to this general principle." This case goes further than is required to sus- 
tain our decision. 

I n  4 Elliott on R. R., see. 1652a, we find it stated that "If a passenger 
stops or lies over at an intermediate point on his journey, without the 
consent of the carrier, and permits his baggage to go on without him, the 
carrier is not liable as such, but is liable, i t  seems, only as a gratuitous 
bailee." I n  Brick v. R. R., 145 N. C., 203, where this Court carefully con- 
sidered the liability of a carrier for baggage, and delivered its opinion by 
the present Chief Justice, it was held that, where the owner does not 
accompany his baggage, but leaves i t  in  the constructive possession of 
a third person, who travels on the same train with it, and even when that 
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person was the clerk of the owner, the latter cannot recover for 
any loss of the baggage or its contents, except by showing a case (214) 
of gross negligence or willful misconduct. The Chief Justice said : 
'(The court erred in holding that in  no event could the plaintiff recover; 
but as there was no evidence of gross negligence this was harmless error." 
And we now say in  this case and a fortiori, as there was no showing at all 
by the plaintiff of even a lack of ordinary care, the defendant was not 
liable as warehouseman. Indeed, the evidence all tends to show that the 
defendant exercised ordinary care and due diligence in regard to the 
protection of the trunk while in its possession. We invite a careful perusal 
of the case of Brick v. R. R., supra, for i t  covers every essential question 
in  this case and states the law in regard to the liability of the defendant 
i n  that case (under facts and circumstances not as strong in its favor as 
are those in  this case for the defendant) with remarkable pithiness and 
accuracy. I n  Fetter on Carriers, vol. 2, see. 625, we find i t  stated as an 
admitted principle that "A connecting carrier is not liable for a passen- 
ger's baggage beyond its own line, in  the absence of any showing that the 
carriers concerned in $he transkction are partners, either inter  se or as 
to third persons.'' See, also, R. R. v. Roach, 35 Kan., 740; R. R. v. Camp- 
bell, 36 Ohio St., 647. The English rule, recqgnized by every court of 
Westminster Hall, was to regard the carrier who received the goods and 
booked them for a certain destination beyond its own line as a carrier 
throughout the entire route; and this rule has met with favor in the 
courts of this country. Watson v. R. R., 3 Eng. L. & Eq., 497; R. R. v. 
Copeland, 24 Ill., 337. Our statute provides (Revisal, sec. 2624) that 
carriers shall be liable for baggage of persons (passengers) "from whom 
they have received fare or charged freight"; and i t  is further provided 
by section 2627 that "When any round-trip ticket is sold by a railroad 
or transportation company, i t  shall be the duty of such company to 
redeem the unused portion of said ticket by allowing to the holder 
thereof the difference between the cost thereof and the price of a one- 
way ticket between the station for which such round-trip ticket was 
sold. Whenever any one-way or regular ticket is sold by a railroad or 
transportation company, and not used by the purchaser i t  shall be the 
duty of the company selling the ticket to redeem it at  the price paid 
for it." I t  appears therefore, very clearly, from the express provision of 
the statute, that the Seaboard Air Line Railway Company did not and 
could not receive any compensation for the transportation of the plain- 
tiff or her baggage over its line, which connected with that of the other 
defendant. There was no partnership or association between the car- 
riers in  their traffic arrangements. The logical and inevitable 
conclusion is that i t  was merely a gratitous bailee, responsible (215) 



I N  T H E  SUPREME COURT [I51 

for "gross negligence" (if, i n  fact, there be in  legal phraseology such 
a term), bound to a slight degree of care, and consequently liable for 
gross negligence, if the diamond was abstracted from the trunk while in 
its possession or during the storage of the baggage in  its warehouse or 
baggage room. When the bailor sues the bailee for a breach of the con- 
tract of bailment, it must appear, not only that there has been a loss, but 
that the bailee failed to perform his duty by negligence to use ordinary 
care, or that degree of care which the character of the bailment and the 
rules of responsibility in  such cases required of him. We have examined 
most carefully the cases cited by the appellee's counsel, and find that they 
all differ i n  the facts from this case. I t  appeared i n  the leading authori- 
ties cited that the carrier received the baggage i n  his own wrong or knew 
a t  the time i t  had been "routed" by a different line. The cases, therefore, 
are easily distinguished. 

While we cannot say too much in  praise of the careful manner i n  
which the trial of the case was conducted under the supervision of the 
just and able jurist who presided and who displayed great ability and 
learning i n  his charge, and while generally i t  is correct in  the statement 
of legal principles, we must conclude that, in  the respect indicated, he 
did not declare the law a s  the appellant was entitled to have i t  stated 
to the jury. There was error i n  the charge of the court as to the lia- 
bility of appellant, upon the facts as they appeared in the case, and i t  ' 

must be submitted, with proper instructions, to another jury. 
New trial. 

Gted:  W i l l i a m s  v. R. R., 155 N. C., 275; Perry v. R. R., 171 N. C., 
164. 

PENN BRIDGE COMPANY v. COMMISSIONERS O F  CHATHAM 
COUNTY ET AL. 

(Filed 27 October, 1W.) 

Counties-Dividing Streams-Bridges-Cost Apportioned. 
Under the provisions of Iievisal, 1318, subsec. 29, each county shall 

defray the charge of building bridges across a stream dividing them "in 
proportion to the number of taxable polls in each," and a statute pro- 
viding that the divisional line shall run up the "middle of the stream" 
(river) in question and that said line shall be "surveyed and marked," 
does not vary the rule of apportioning the expenses of such bridges be- 
tween the counties from that prescribed by said section. Under the facts 
of this case Revisal, 2696, is inapplicable. 
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APPEAL by defendant from Biggs, J., a t  May Term, 1909, of (216) 
CHATHAM. 

The facts are stated in the opinion of the Court. 

H. A. London & S o n  for plaintiff. 
Hayes & B y n u m  for Gommissioners of Chathmn County. 
A. A. F. ~Yeeawell for Commissiorwrs of Lee County. 

CLARK, C. J. This is an action against the county commissioners of 
Chatham and Lee to recover the balance due for the construction of 
three steel bridges over Deep River, a non-navigable stream dividing 
Chatham and Lee counties. There is no question as to the amount due 
the plaintiff. The controversy is between the defendants as to the appor- 
tionment of the recovery. The commissioners of Chatham contend that 
each county should pay one-half the cost of erecting the bridges, whereas 
the commissioners of Lee contend that the charge should be divided 
between the counties in  proportion to the number of taxable polls in 
each. 

Revisal, sec. 1318, subsec. 29, provides: "When a bridge is necessary 
over a stream which divides one county from another, the board of com- 
missioners of each county shall join in constructing or repairing such 
bridge, and the charge thereof shall be defrayed by the counties con- 
cerned in proportion to the number of taxable polls of each." 

Revisal, sec. 2696, as to building or repairing bridges over a stream 
which "divides one county from another," where the cost does not exceed 
$500, provides for the same basis of apportioning the cost between the 
two counties, '(unless otherwise agreed upon by and between the com- 
missioners of the respective counties." I n  this case no such agreement 
is averred; besides, the cost of each bridge exceeds $500. 

The commissioners of Chatham urge, however, that this is not a case 
where '(a stream divides one county from another," because the act cre- 
ating Lee County (Laws 1907, ch. 624) provides that the line between 
Lee and Chatham shall run up "the middle of Deep Riper," and that 
said line shall be "surveyed and marked." We cannot see that this 
makes any difference. An examination of the acts creating counties 
show that in some instances, when a stream lies between two counties, 
the stream lies wholly i n  one of them, the line of the other county being 
a t  low-water mark on the other bank. This is the case as to the counties 
bordering on the Roanoke River, for instance. I n  other cases, as in  this 
the line is up the middle of the stream. I n  neither case is there any 
neutral territory, and either county has criminal jurisdiction of 
offenses committed on or in  the river. Revisal, sec. 3234; S. v. (217) 
Lewh,  142 N. C. ,  626. 

211 
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I n  one of the later cases, McPeters v. Blankemhip, 123 N. C., 651, the 
act provides, "One-half the river lies in  Mitchell County and one-half in 
Yancey County," and the Court recognized the above section (now Re- 
visal, see. 1318, subsec. 29) as applicable and quote i t  in full. 

The judgment apportioning the charge of constructing these bridges 
in  proportion to the number of taxable polls i n  each county conforms to 
the evident intent of the Legislature, which is founded upon the calcu- 
lation that, as a general rule, the number of taxable polls in  the respect- 
ive counties will approximate the benefit to be derived by the people of 
the respective counties. This benefit can in  nowise be affected by the 
fact whether the county line is in  the middle of the stream or on the 
edge of it. I t  may be that a juster rule would be an  apportionment "in 
proportion to the assessed value of taxable property in each county," 
for property as well as persons passing over the bridge, but that is a 
matter for the Legislature. The judgment is 

Affirmed. 

THE SNOW LUMBER COMPANY v. ATLANTIC COAST LINE 
RAILROAD COXPANY. 

(Filed 27 October, 1909.) 

1. Appeal and Error-Issues of Fact-Questions for Jury. 
In an action for damages to plaintiff's lumber from fire alleged to have 

been caused by a spark from defendant's engine, the question being 
whether the defendant's engine or a spark from plaintiff's mill caused the 
fire, the issue is one of fact for the jury to determine under conflicting 
evidence, with the burden upon plaintiff, when no competent evidence has 
been excluded and the judge has correctly charged the law. 

2. Appeal and Error-Expert Witness-Qualification-Record-Evidence 
Required. 

When evidence is offered and ruled out by the trial judge the burden is 
upon the appellant to show on appeal that prejudicial error was com- 
mitted. And an exception to the exclusion of expert evidence is not ten- 
able on appeal when it does not appear of record that his Honor failed, 
when requested by appellant, to find the preliminary question of the qual- 
ification of the witness as an expert, or that the evidence excluded was 
competent. 

3. "Opinion Evidencev7-Qualifications-Competency. 
For "opinion evidence," as distinguished from expert evidence to be 

competent, there must be evidence tending to prove that the witness, by 
whom it is offered, has had personal observation and knowledge of the 
facts and conditions of the subject upon which it is offered, as well as 
that, from his practical training and experience, he can aid the jury in 
reaching a correct conclusion. 

212 
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LUMBER Co. v. R. R. 

4. Same. 
In this case defendant offered the "opinion" of its experienced engineer 

as to whether the burning of plaintiff's lumber near defendant railroad 
company's right of way was caused by a spark alleged to have come 
from a defective smokestack on defendant's engine, or from plaintiff's 
own mill. It did not appear that the witness had personal observation of 
all the pertinent and material facts and circumstances, and it is h e l d :  
that his opinion relative to the cause of the fire was incompetent. 

BROWN, J., did not sit upon the hearing of this case. 

APPEAL from W. R. Allem, J., May Term, 1909, of SAMPS~N.  (218) 
The plaintiff sued to recover the value of a large amount of 

lumber which was alleged to have been destroyed by fire negli- 
gently communicated to it by an engine operated by the defendant on 
its branch line between Clinton and Warsaw, N. C. The defendant 
denied the negligent acts alleged against it. The particular negligence 
of the defendant alleged was the defective condition of the spark arrester 

. on its engine. The following issues were submitted by his Honor and 
were answered as set out: 

1. Did the defendant set fire to and burn the property of the plaintiff! 
Answer: Yes. 

2. I f  so, was such burning caused by the negligence of the defendant? 
Answer: Yes. 

3. I f  so, what damage is - the plaintiff entitled to recover? Answer : 
$9,996.17. 

Upon the verdict, judgment was rendered against the defendant, from 
which i t  appealed. 

The facts are  stated in  the opinion of the Court. . 

H. -4. Grady, Carter Dalton. and King & Rimball for plaintiff. 
Davis & Davis and F. R. Cooper for defendant. 

MAXXING, J. The amount of lumber destroyed by the fire was nearly 
700,000 feet. The plaintiff had manufactured i t  for market and had 
sold it, and its value a t  the place and time of destruction was $14.40 per 
1,000 feet. The only seriously controverted question at  the trial was 
whether the defendant's engine was the cause of the fire. There was 
upon this question much evidence, both for and against, and i t  presented 
simply a question of fact for the jury. I t  has been found adversely to 
the defendant; its determination was doubtful; the jury were the sole 
judges of the credibility of the witnesses, the weight to be given to their 
testimony and the inferences of fact to be drawn therefrom. They were 
the triers of the fact, and their finding is necessarily conclusive 
upon us, unless i t  was induced by evidence improperly admitted (219) 
or improperly excluded. His Honor properly placed the burden 

213 
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of proof of each issue upon the plaintiff, and charged the jury that, be- 
fore finding each affirmatively, they must be satisfied of the fact pre- 
sented by the greater weight of the evidence. The assignment of error, 
most earnestly and with great learning and ability, pressed upon our 
attention, is taken to the exclusion of the following evidence: J. E. 
Huey, the engineer i n  charge4 of the engine alleged to have caused the 
fire, was offered by the defendant as a witness, and he testified, among 
other matters, as follows: '(Engine had spark arrester i n  good condi- 
tion, as far  as I know. Do not examine unless engine begins to throw 
sparks. Wood sparks will burn better than coal. Wood will ignite 
farther from smokestack. . . . Had short train and was running - 
about ten miles per hour when we passed the mill. With a spark arrest- 
er on engine, sparks will escape. I f  meshes are so small that no sparks 
could go through, train could not run. Saw spark arrester i n  this engine 
that day or day before. With a light or heavy wind, sparks could not go 
in  front of train, but to rear. I n  light wind from south, sparks would 
go to one side. I claim to be an expert in  running coal-burning engines. 
Have been running coal-burning engines for seven years.'' Witness was 
then asked "if from his experience and knowledge of the facts, as they 
existed when the train passed the mill, he could form an opinion satis- 
factory to himself as to how far a coal cinder or spark would float in.the 
air, or be carried by the wind, and retain the power to ignite trash, 
shavings or other combustible matter." Witness answered, he could. 

u 

Witness was then asked how far, in his opinion, a spark or cinder from 
the engine, when i t  passed the mill, could be carried. The answer to  
this question was, upon objection, excluded, and defendant excepted. 

There was evidence offered showine: that marks in  considerable vol- 
u 

ume escaped from the smokestack of the engine in  use on the evening 
the plaintiff's property was destroyed, and were thrown from thirty-five 
to forty feet high, and were of the size of the finger nail of a man; that 
this was observed as the engine passed a shanty near the burned lumber; 
that fire had been communicated by this engine, on the day before, to 
p'roperty along the track as far  as from sixty to one.hundred and twenty- 
five feet; that at  least three fires had, on that day and the day before, 
originated from sparks from this engine, near plaintiff's mill; that the 
season was dry, and on the night in  question a wind was blowing; that 
on the day of the fire plaintiff had shut down its plant-one boiler a t  
12  :30 p. m., the other at  3 p. m.-and the fires had been raked into pits 

and water poured on them; that men had been a t  work around the 
(220) plant during the afternoon until dark, and no fire had been seen 

in  the boiler pits or in the lumber; that there was fire in what 
was called "slab pits," or trash piles, but there was some difference of 
opinion as to its condition, some of the witnesses stating that there were 
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only coals in them, others that the fire was blazing; that one of these pits 
was north and the other west of the place where the fire caught; that the 
wind was blowing from west of south to east of north; that the fire 
caught between two piles of lumber, at.a distance from the railroad track 
estimated from 108 to 180 feet; that the fire was discovered between 
one-half hour and one hour after the train passed, at  7 p. m. The 
grounds upon which this evidence of the witness Huey was excluded are 
not stated. I f  he was offered as an  expert, then, upon objection, the 
preliminary question of his qualification as an expert ought to have been 
found by his Honor, at  defendant's request. No request for a finding 
by his Honor upon this question appears from the record to have been 
made. The burden being upon the appellant to show prejudicial error, 
we cannot assume that his Honor, i n  this view, found the witness to be 
an  expert, and then excluded the question and answer. I n  order that 
the witness might testify as an expert when objection is made, there 

. must be either a finding by the court or an admission or waiver by the 
adverse party that the witness was so qualified. Neither appears in 
this record. This being an appellate court, for the review of errors, the 
appellant must show, where evidence is excluded, not only that the wit- 
ness was found qualified to testify as to the particular matter, where a 
special qualification is necessary, but that the evidence excluded is itself 
competent; and when the evidence admitted is excepted to, this Court 
must assume that the preliminary fact of qualification was found by the 
court or admitted or waived, and the appellant must show that the evi- 
dence itself is incompetent. Brit t  v. R. R., 148 N. C., 37; Rogers on 
Expert Testimony, p. 8, see. 3 ;  Summerlin v. R. R., 133 N. C., 550. 

The appellant, however, contends that the witness was qualified and 
the evidence competent as "opinion evidence." The rules governing the 
admissibility of this class of evidence and prescribing the qualification 
of witness competent to give i t  in  evidence have been recently and fully 
considered by this Court in the following cases : Wilkinson v. Dunbar, 
149 N.  C., 20; Myatt v. Myatt ,  149 N.  C., 137; 8. v. Peterson, 149 N. 
C., 533; 8. v. Banner, 149 N. C., 519; Brit t  v.  R. R., 148 N. C., 37; 
Fire Setter Co. v. Whitehurst, 148 N. C., 446; Taylor v. Security Co., 
145 N. C., 385; Davenport v. R. R., 148 N. C., 287; Wade v. Tel.  
Co., 147 N. C., 219; Whitfield v. R. R., 157 N. C., 236; Whitaker (221) 
v. Hamilton, 126 N. C., 465. 

The courts are disposed with greater liberality to admit "opinion evi- 
dence" "when the witnesses have had personal observations of the facts 
and conditions, and from their practical training and experience are in 
a condition to a'id the jury to a correct conclusion." Wilkinson v. Dun- 
bar, supra. The witness Johnson, whose opinion was rejected by his 
Honor, upon objection, did not bring himself within the rule, for the 
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LUMBER Co. 9. R. R. 

reason that he admitted he had no practical knowledge of the subject; 
was not a t  the mill when the train passed; did not know the course and 
velocity of the wind or where the fire started. The witness Huey was 
more nearly qualified; he was the engineer in  charge of the engine; he 
had had an experience of seven years in running coal-burning engines; 
was running the engine that passed plaintiff's mill the evening of the 
fire; noticed there was some wind blowing; did not know where the fire 
started: had not examined the spark arrester; admitted that if fires were 
communicated the day before by sparks from engine to fields from 80 
to 125 feet from right of way, a s  testified to by witnesses, the spark 
arrester was in bad condition: that i t  was not his rule and he did not 
examine the spark arrester unless engine began to throw sparks; did not, 
observe that when train passed shanty near to and occupied by employees 
of plaintiff, sparks were flying from engine t o  a height of thirty-five or 
forty feet, as testified to by one witness; that sparks as large as a man's 
finger nail escaped from engine. Al! facts that were within his personal 
knowledge or observation his Honor permitted this witness to narrate, 
but excluded his orsinion. 

I t  will appear from this summary that the witness did not have that 
personal observation and knowledge of those facts and conditions re- 
quired by the rule established in  the cases above cited to make his opinion 
competent. Without this knowledge and observation, his opinion could 
have been of no aid to the jury in determining the fact to be tried by 
them. His  opinion would have been speculalive. The jury were to 
determine not merely the probability that the fire communicated to plain- 
tiff's property by sparks from defendant's engine, but to determine the 
fact that this was true by the preponderance of proof. An examination 
of the many cases cited to us in the able and exhaustive briefs of counsel 
of the defendant convinces us that the rule established by the decisions 
of this Court is in  harmony with the rule established by the well-consid- 
ered opinions of other courts. As in K k p p n e r  v. Biebl, 28 Minn., 139, 

approved in  Davidson v. R. R., 34 Minn., 51, it is held : ('The fact 
(222) being material as to how far  a fire in  stubble land would be liable 

to 'jump' a fire-break, under certain conditions of the wind and 
vegetation, i t  i s  competent for a witness, shown to have had actual 
knowledge of such conditions, and to have had sufficient ezper;ence wi th  
such fires, to give his judgment or opinion as to such fact.') The prin- 
ciples governing the admissibility of such evidence are well stated in 
Rogers on Expert Testimony, pp. 7 and 8, as follows: "(a) I t  is com- 
petent for a witness to state his opinion in  evidence when the primary 
facts on which it is founded are of such a nature that they cannot be 
adequately reproduced or described to the jury, so as to enable another 
than the actual observer to form an intelligent conclusion from them. 
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(b )  And when the facts upon which the witness is to express his opinion 
are of such a nature that men in  general are capable of comprehending 
and understanding them. I f  they are not of that nature, the opinion of 
ordinary witnesses cannot be received, but the opinions would have to 
come from men of science and skill." See, also, section 4, page 9. 
Uany  of the cases cited by appellant's counsel deal with evidence strictly 
expert and not "opinion evidence," and are not apposite to the present 
question. We cannot sustain the sixth and seventh exceptions, which 
were taken to the exclusion of the opinions of several witnesses, who 
were present during the fire, that i t  could not have been caused by sparks 
from the train engine. 1 Greenleaf Ev. (16 Ed.), sec. 441b; Smul t z  21. 

Royce, 109 Mich., 382; Hayr ie  v. Baylor,  18 Tex., 498; R. R. v. Lazoler, 
40 Neb., 356 ; 58 N. W., 968; Fruzier v. Tupper ,  29 Vt., 409 ; Ferguson 
21. Habbell,  97 N. Y., 507; Summer l in  v. R. R., 133 N. C., 550; X a r k s  
v. Cotton Hi l l s ,  135 N. C., 287. 

We have carefulIy examined the other exceptions noted in the record 
and briefs, and we are unable to discover any error in  his Honor's rul. 
ings prejudicial to the defendant. The charge of the learned judge was 
carefully prepared; the evidence, under proper instructions, was sub- 
mitted to the jury to determine the facts; they have found them against 
the defendant, and no error in  the trial i s  manifest to us. 

No error. 

BROWR, J.,' did not sit. 

Cited:  H a r p e r  v. Len,oir, 152 N. C., 130; N o f i t t  v. Smith, 153 N. C., 
293; Deppe v. R: R., 154 N. C., 525 ; Boney v. 12. R., 155 N. C., 105; 
Caton, v. Toler ,  160 N. C., 106, 107; Mule go. v. R. R., ibid., 255; Boyd 
v. Leatherwood, 165 N. C., 617; P a t t o n  v. Lumber  Go., 171 N. C., 839. 

JAMES N. WILLIAMSON T. POSTAL TELEGRAPH-CABLE COMPANY. 

(Filed 3 November, 1909.) 

1. Telegraphs-Message-Cipher-Notice of Importance-Damages. 
-4 telegram reading, "Sold Tootle Mottar ninety cases twenty-eight inch 

six and three-quarters," is not a cipher message, and the use of the cap- 
ital letters to the words Tootle Mottar indicates the name of a firm to 
whom goods are sold, and the rest of the message the quantity, kind and 
price thereof; and, from the nature of the business, a telegraph com- 
pany receiving the message for transmission has implied knowledge of 
the importance of accuracy in transmission and promptness in delivery. 
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2. Same-Measure of Damages-Proximate Cause. 
A telegram indicating upon i ts  face that a commodity had been sold 

gives notice to defendant telegraph company that  damages would prob- 
ably result from a n  error in transmitting i t ;  and when a message ad- 
dressed to a manufacturer of cloth, a user of defendant's telegraph service, 
by his commission man, was negligently transmitted so as  to  show a dif- 
ference of eighty-one cases in the quantity of goods sold t o  a certain 
firm, which caused the manufacturer not to buy the cotton for the eighty- 
one cases, until several days later when the price of cotton was higher, 
he may recover of defendant his loss in having to protect himself by 
purchasing cotton for the eighty-one cases later a t  the advanced price, 
as  such damages will be reasonably presumed to have been in the con- 
templation of the parties a t  the time the message was received by defend- 
ant  for transmission, and the direct and proximate cause of its negligence. 

3. Same-Additional Notice. 
And when, after the manufacturer informed the defendant's agent that  

the message was important and involved a financial loss or profit, and 
requested a n  investigation, the agent tells him later in  the same day that  
the message as  delivered correctly stated the number of cases sold, relying 
upon which he does not protect himself, the company has received addi- 
tional notice of the importance of the message, and also through its second 
error caused the injury. 

4. Telegraph Companies-Messages-Contracts-Conflict of Laws-Public 
Policy-Comity. 

A stipulation printed on a message form which limits the liability of 
a telegraph company for negligence in  transmitting an unrepeated message 
is void in North Carolina, it being contrary to public policy; and if it is 
upheld by the laws of another State wherein the message had been re- 
ceived by the company and the contract for transmission had been made, 
the laws of such other State will not be recognized here through comity. 

BROWN and WALKER, JJ., concurring in part. 

APPEAL by defendant  f r o m  Lyon ,  J., a t  Apr i l  Term, 1909, of WAKE. 
T h e  facts  a r e  s tated i n  t h e  opinion of the  Court.  

W o m n c k  & Pace for plaintiffs. 
Robert  C.  S t rong  for defendant.  

CLARK, C. J. T h i s  act ion arose over a message sent f r o m  N e w  Y o r k  
by R. Lindheim, reading a s  follows : 

W. H. WILLIAMSON, 
Pi lo t  Cot ton  Mil ls ,  Raleigh,  iV. C. 

Sold Tootle Mot ta r  n ine ty  cases twenty-eight inch six a n d  three-quar- 
ters. R. LINDHEIM. 
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I n  the transmission of this message the word "ninety" was 
changed to the word "nine." When the message was receeived i n  (224) 
Raleigh on 1 December, by said Williamson, believing that there 
had been a mistake, he called up the office of the Postal Telegraph Com- 
pany, in  Raleigh, and asked if there mas not a mistake in the message, 
in  that the word "nine" was wrong. The office of the Postal Telegraph 
Company replied that they would look it up and let him know. At that 
time Williamson told them that i t  was a very important matter and t h a t  
the Postal Telegraph Company had better look into i t  carefully, as i t  
meant financial loss or profit to the plaintiff. On the same day on which 
this telephone conversation took place the Postal Telegraph Company 
called up the said Williamson and stated that the message was correct as 
delivered, and that "nine" cases was right. 

Not until 4 December did Williamson receive by mail a copy of the 
correct message, thus ascertaining that the word "nine" should have 
been "ninety," according to the original message filed in  New York. 

Testimony was introduced to show that if it had been transmitted cor- 
rectly a t  first, Williamson would have immediately gone into the market 
and bought cotton from which to manufacture the ninety cases of goods 
on 1 December. As i t  was, he was deterred from buying the cotton until 
4 December, a t  which time cotton had advanced so that the said William- 
son was forced to pay the sum of $283.50 in excess of the amount he 
would have had to have paid had he bought the cotton on 1 December. 
For  this amount the jury rendered a verdict in favor of the plaintiff', 
having also responded to the first issue that the plaintiff had been in- 
jured by the negligent transmission of the telegram. I n  the message as 
filed "Tootle Mottar," indicating the vendees, were words beginning with 
capital letters, thus denoting proper names. 

Exceptions 1, 2, 3, 4, 5 ,  6, 7, 8, 9 and 14 were to evidence tending to 
show that the sender of the message was the agent of the plaintiff 
in  the absence of directions; that the agent and the plaintiff had (225) 
an understanding about the telegraphing of such message; what 
the plaintiff did when he ascertained that the message was transmitted 
incorrectly; why he bought the cotton at  all, and other questions of sim- 
ilar character covered by the exceptions above enumerated. But this 
was proper testimony, as it went to show the bona fides and nature of 
the transaction, what damages would reasonably result from negligence 
by altering the message in transmission, and that the defendant must 
have known that damages would likely result from such negligent alter- 
ation. 

The plaintiff appropriately cited Garrett v. Telegraph Co., 83 Iowa, 
263, where the following message was sent: 
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GREGORY, COOLEY & CO., 
U. S. Yards, Chicago, Ill. 

Send me market Kansas City tomorrow and next day. 
A. M. GARRETT. 

The court admitted testimony to show that there existed an arranae- 
ment between Garrett and  rego or^, Cooley & Co., as agents, by whl&h 
no answer to such message meant that there was no change in the market. 
This message was undelivered, and Garrett, receiving no answer, in- 
ferred that there was no change in  the market. Acting upon this, he 
bought cattle in  Kansas City or St. Louis, and, there being a change in 
the market, he lost by his trade. The court admitted the testimony 
showing the arrangement, and held that i t  should have been left to the 
jury the question if, in  such a case, the damages were such as were in 
the contemplation of the parties. I n  the case at  bar the jury answered 
the issue of negligence and also the issue of damages in favor of the 
plaintiff. All the facts surrounding the sending and receiving the mes- 
sage, the damages, etc., were clearly brought out and assisted the jury 
i n  arriving a t  the true question of negligence, consequential damages, 
etc. 

The following questions are presented by the exceptions taken on this 
L A  

1. Was the message an obscure or cipher message? 
2. Was the message such as would put the defendant on notice of 

damages resulting as the consequence of an erroneous transmission? 
3. It was admitted that i t  was an unrepeated message, written on one 

of the usual blanks of the company. This being true, is such a stipu- 
lation as set out i n  the statement of facts against the public policy of 
the State of North Carolina? 

4. The telegram having been filed in the State of New York, 
(226) admitting for the sake of argument that "the unrepeated stipu- 

lation" is valid in  New York, will the courts of North Carolina 
recognize i t  as such and bar recovery? 

1. The words "Tootle Mottar" in the message as filed by the sender 
began with capitals, indicating the name of the firm to whom the goods 
were sold. The rest of the message showed the quantity and kind of 
goods sold, and the price. The message was to a cotton mill and from a 
commission merchant, of the nature of whose business, they often using 
the wires, the defendant must have had knowledge. There was no cipher 
and nothing cryptic about the message. The defendant's agent must at  
once have known the nature of the telegram and that damage would 
likely result from any material alteration in transmission. Such busi- 
ness is necessarily largely transacted by telegraph, and the defendant 



N. C.] FALL TERM, 1909 

transmits such messages with knowledge of the importance of accuracy 
and promptness in delivery. 

2. The nature of this message put the defendant on notice that dam- 
age would result from negligence by which i t  would be altered or de- 
layed. I t  is not material that i t  did not have exact knowledge of the 
reason or extent of such damage. I t  is enough that i t  knew damage 
would probably result. I n  Telegraph Co. v. Lathrop, 131 Ill., 586, i t  is 
said : "We think the reasonable rule, and one well sustained by authority, 
is that where a message, as written, read in the light of well-known usage 
in commercial correspondence, reasonably informs the operator that the 
message is one of business importance and discloses the transaction, so 
far as is necessary to accomplish the purpose for which i t  is sent, the 
company should be liable for all the direct damages resulting from a 
negligent failure to transmit it, as written, within a reasonable time, 
unless such negligence is in some way excused." 

I n  Telegraph Co. v. Griswold, 37 Ohio St., 309, the message read as 
follows: "Will give one hundred and fifty for twenty-five hundred at 
London. Answer at once, as I have only tonight." As in the case at 
bar, the telegraph company contended that the message was indefinite 
and unintelligible, and that therefore a recovery was unauthorized. The 
court said: "It appears upon its face that i t  related to a business trans- 
action, involving the purchasing and selling of property. The company, 
therefore, was apprised of the fact that pecuniary loss might result from 
an incorrect transmission of the message. Where this appears, there 
is no such obscurity-that relieves the company from liability from negli- 
gently failing to transmit. 

Again, in D k o n  v. Telegraph Co., 3 App. Div., N. Y., 60; 
38 N. Y. Sup., 1056, the following message was held sufficient to (227) 
disclose to the company the fact that it related to an important 
business transaction, and the company, therefore, was held liable for 
damages for a negligent transmission of the message: "One dollar fifty 
freight thirteen cents. Answer quick." To same purport, Telegraph 
Co. v. Milton, 11 L. R. A., (new series), 560 (Fla.), and cases cited 
thereunder; also, Garrett v. Telegraph Co., supra; Telegraph Co. v. 
Werager, 55 Pa., 262; Maiurie v. ~ e l e g r i ~ h  Co., 58 N. Y .  Sup. Court, 
126. Telegraph Co. v. Elmchard, 68 Ga., 298, is very much in point. 
I n  that case the message read: "Corn two hundred September and one 
hundred August." The court held that such message on its face showed 
that i t  was a commercial message, of value, and that i t  was sugcient 
to render the company liable for negligent or improper transmission. 

But the defendant insists that the damages suffered by the plaintiff in 
the case at bar could not have been in the contemplation of the parties 
at  the time the message was sent. The authorities hold almost uni- 
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formly that i t  is sufficient to create a liability on the part of the company 
for all damages directly and approximately resulting from the negligent 
acts of its agents in failing to transmit a message in the form in which i t  
is delivered, or in omitting to send i t  a t  all, that the rise of the market 
price of cotton resulted in loss to the plaintiff. Such a loss was the 
direct, immediate, proximate and natural result of the failure of the 
proper transmission of the telegram, and was in fact contemplated by the 
parties and was the natural result of the failure to deliver a commerciali 
message. Cannon v. Telegraph Co., 100 N. C., 300, cited by the counsel 
for defendant, does not apply, because the message over which the suit 
arose there was in cipher. I n  passing, however, we call attention to the 
fact that in that case it is stated that "If the message be in the form of a 
proposal to buy or sell on certain terms, its importance would appear on 
its face." . . . I n  the case at bar the message was written, not in 
cipher, but in plain English, and i t  was sufficient to show on its face a 
business transaction of importance. 

William v. Telegraph Co., 136 N. C., 82, cited in the brief of appel- 
lant, does not apply, for the reason that in that case the plaintiff was 
suing for mental anguish, and there was nothing in the message in any 
respect to show the importance of the message or that mental anguish 
might have resulted from the failure to correctly or promptly transmit 
the message. On its face it did not show why it should be delivered or 
why i t  should have been sent, or that i t  in any way concerned a com- 
mercial transaction or even one of a social nature. 

I n  the case at bar the telegram conveyed the information that 
(228) parties in New York had sold to Tootle Mottar ninety cases of 

some commodity, and that they desired to have the plaintiffs 
notified in Raleigh. The defendant's contention that the purpose for 
which this notification was desired should have been communicated to 
the defendant company, and that before the plaintiff could claim dam- 
ages for the negligent transmission of such message the sender of the 
message would have had to inform the operator of the reason for wiring 
such a message, would rob the commercial world of the benefit of the 
quick mode of communication; and to permit the barring of recovery for 
failure to understand every message which passes through his hands by 
the agent, and requiring the exact meaning of the message, the reason 
for sending it, and almost the exact results that would come about if the 
message is not delivered, would surround the sending of telegrams with 
such regulations as would deprive a business man of the very use for 
which the telegraph is used, namely, quickness and dispatch. 

Besides, in this case, Williamson, after the receipt of the telegram, 
called up the office of the defendant and informed it that he believed 
that there was a mistake, to which the agent r$lied that he would look 
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into the matter and see if there was a mistake; that subsequently, on 
that same day, he called Williamson over the 'phone and informed him 
that "nine" was correct. The testimony shows that only after William- 
son had been informed that there was no mistake in  the message did he 
decide not to buy the cotton. Hence the company had additional notice 
of the importance of the message, and through its second mistake also 
caused the injury. 

3. The defendant sets up the further defense that this message was 
written on one of the blanks of the company, and that as part  of the 
contract of transmission there was a stipulation that i t  would not be 
responsible or liable for mistakes or delays i n  the transmission of a 
message unless the same was repeated a t  one-half the regular rate. The 
question, therefore, arises as to whether this stipulation bars the recov- 
ery of the plaintiff. I t  is contended by the defendant that this was a 
New York contract, and that such a stipulation is valid in the State of 
New York, barring recovery unless the message is repeated. Granted, 
for the sake of argument, that such is  true; the plaintiff, on the other 
hand, contends that such a stipulation is void in North Carolina, having 
been expressly held to be against public policy. Brown v. Telegraph 
Co., 111 N. C., 187 (overruling Lassiter v. Telegraph Co., 89 N. C., 
334). Browrt's case was reaffirmed in  Sherrill u. Telegraph Co., 116 
N. C., 658. Our courts will not give effect to any contract or 
stipulation i n  violation of our public policy. I n  both above cases (229) 
the message came from points i n  other States. 

4. Such a stipulation having been declared void by our courts as 
against the public policy of this State, will our courts, through comity, 
recognize the validity of the contract in  the case at  bar simply because 
i t  was made in the State of New York? Ordinarily matters bearing 
upon the execution, interpretation and validity of a contract, we know, 
are determined by the law of the place where made. To this rule, how- 
ever, there are well-known exceptions, as follows: First, when the con- 
tract is contrary to good morals; second, when the State of the forum, 
or its citizens, would be injured by the enforcement by its courts of con- 
tracts of the kind in question; third, when the contract violates the posi- 
tive legislation of the State of the forum-that is, contrary to its Con- 
stitution or statute; and, fourth, when the contract violates the public 
policy of the State of the forum. Canady v. R. R., 143 N. C., 443. 

The contract in question comes under the second and fourth excep- 
tions. Comity between States as to the recognition of the laws of one 
by another is the voluntary act of the State offering it, but i t  is inad- 
missible when contrary to its policy or prejudicial to its interests. 
Gooch v. Pazccett, 122 N. C., 270; Calzady v. R. R., supra; Armstrong 
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v. Best, 112 N. C., 60; Pope v. Hawk, 155 Ill., 617; 28 L. R. A., 568; 
Seaman v. Temple Co., 28 L. R. A., 430 (Mich. ) . 

Our courts having held that such a stipulation is against the public 
policy of the State, and having also held that comity is inadmissible in 
the enforcement of a contract which is against the public policy of the 
State or prejudicial to its interests, the enforcement of the stipulation in 
the case at bar would be unwarranted, and the exclusion of the testimony 
as to the validity of such in the State of New York was proper. 

A majority of the cases cited by the attorney for the appellant held 
that the stipulation would not free the company from liability in case 
of gross negligence or failure to transmit. We fail to see how the com- 
pany could be relieved simply because of the grossness of the negligence. 
I n  other words, how can a company contract to relieve itself of one de- 
gree of negligence and at the same time be held accountable for another 
degree of negligence? Our Court has held not. See Brown v. Tele- 
gmph Co., supra. 

Attention is called to the fact that some of the cases which hold that 
these stipulations are valid also hold that, even though such a stipula- 

tion may bind the sender, i t  would not bind the receiver. This 
(230) is intimated in Primrose v. Telegraph Co., 154 U. S., at bottom 

of page 21. See, also, Telegraph Co. v. Dryburg, 35 Pa. St., 298; 
Harris v. Telegraph Co., 9 Phil., 88; De la Grange v. Telegraph Co., 25 
La. Ann., 386. 

These decisions place the invalidity of the stipulation, so far  as bind- 
ing the receiver of the message, on the ground that he had no notice of 
the printed condition until after the message was received, and could not 
therefore agree to i t  in advance. 

I n  the present case the jury found as an actual fact that the plaintiff 
was injured by the negligent transmission of the message, as alleged in 
the complaint. The excellent brief of the plaintiff, which we have so 
largely used in preparing this opinion, thus justly sums up : 

1. The message was a commercial message, and therefore showed upon 
its face the importance of prompt and correct transmission. 

2. That i t  was sufficient to give notice to the defendant that damage 
might occur through its improper transmission. 

3. That the damages which actually occurred, as found by the jury, 
were the natural, immediate and proximate consequence of the negligence 
of the defendant. 

4. That the stipulation known as the "repeated stipulation" is void in 
this State on the ground of public policy, and that, although valid in 
New York, i t  will not be recognized by our courts, because i t  is against 
public policy. 

No error. 
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BROWN, J. I concur i n  the judgment of this Court, upon the ground 
that, after the telegram was delivered to plaintiff a t  Raleigh, he notified 
defendant's office here that there was probable error in the transmission 
of the message; that the matter was one of financial importance to him, 
and requested the defendant to investigate a t  once. This occurred in 
ample time to save plaintiff from loss, and was complete notice to the 
defendant's agents here of the important character of the message, and 
that financial loss might result to plaintiff i n  case an  error had been 
committed. When they had the message repeated for their own infor- 
mation, they informed the plaintiff that there was no error committed, 
and upon such reassurance the plaintiff had a right to rely. As is held 
i n  Williams v. Telegraph Co., 136 N. C., 82, plaintiff was not bound to 
notify defendant of each particular item of damage t h i t  might result, 
but i t  is sufficient if defendant had notice that financial loss would result, 
from error in  transmitting the message. 

This view of the case renders it unnecessary to discuss the (231) 
other points raised by the learned counsel for defendant. 

MR. JUSTICE WALKER concurs in  this opinion. 

Cited: Mfg.  Go. u. Telegraph Co., 152 N. C., 162; Rhyme v. Telegraph 
Co., 164 N. C., 394; Gurdmer v. Telegraph Co., 171 N. C., 407. 

R. T. WEST v. SEABOARD AIR LINE RA41LWAY COMPANY. 

(Filed 3 November, 1W9.) 

1. Issues Unnecessary-Negligence-One Damage. 
When there is allegation and evidence that defendant negligently in- 

jured plaintiff by the derailment of its passenger train and the imme- 
diate running into it of another passenger train, the plaintiff can only 
recover one damage caused by the negligence of the defendant, and two 
issues as to damage are unnecessary. 

2. Contracts Voidablq-lnsanity-Notice-Advantage. 
When a party to a contract has not been judicially found to have been 

of unsound mind, but makes it a defense in an action involving the va- 
lidity of his agreement, the contract is not void, but voidable, and will 
not be set aside where the other party had no notice of the infirmity and 
has derived no inequitable advantage. 

3. Same-Damages-Release. 
Where the plaintiff is found by the jury to have executed a release to 

defendant, when the former was non compos mentis, for damages arising 
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from an injury negligently inflicted by the latter, the courts will not 
set it aside in the absence of a finding that the defendant was aware of 
his incapacity at  the time of the release, or that its execution was induced 
by its fraud or misrepresentations. 

4. Same-Subsequent Sanity-Repudiation-Consideration-Restoration. 
When plaintiff has executed a release to defendant for damages claimed 

in his action, and seeks to avoid it upon the ground of insanity, he is 
barred by his failure, within a reasonable time after being restored to his 
right mind, to repudiate the contract and restore the consideration he has 
received. 

APPEAL from Big$$, J., a t  February Term, 1909, of UNION. 
The action was brought to recover damages for injuries alleged to 

have been sust'ained in  a wreck on defendant's road. The defendant 
pleaded a release, and in  reply the plaintiff, upon the facts stated in  his 
replication, prayed relief that the release be declared void. 

The wreck occurred 9 September, 1904. The release was exe- 
(232) cuted 9 October, 1905, and this action was commenced 24 June, 

1907. The court submitted, without exception, the& issues : 
1. Did the plaintiff, a t  the time of receiving the voucher for $1,511.61, 

execute the alleged release, dated 9 October, 1905, set up in  the answer? 
Answer : Yes. 

2. Did the plaintiff, at  the time of executing the said relehse, have 
sufficient mental capacity to understand the nature and effect of said 
release ? Answer : No. 

3. Did the plaintiff, at  the time of endorsing and collecting the said 
voucher for $1,511.61, have sufficient mental capacity to understand the 
nature and effect of said voucher transactiod? Answer: No. 

4. Was the plaintiff, R. T. West, injured by the negligence of the de- 
fendants, as alleged in that part of the complaint relating to the injuries 
alleged to have been caused by the derailment of the passenger train! 
Answer : Yes. 

5. Was the plaintiff, R. T. West, injured by the negligence of the de- 
fendants, as alleged in  that part of the complaint relating to the in- 
juries alleged to have been caused by the second t ra in? Answer: Yes. 

6. What damage, if any, is plaintiff, R. T. West, entitled to recover 
for injuries caused by the derailment of the passenger train, as alleged 
in  the complaint? What damage, if any, is the plaintiff, R. T. West, , 

entitled to recover for injuries caused by the second train, as alleged in 
the complaint ? Answer : $7,000. 

From the judgment rendered the defendant appealed. 

WilZkms & Lernrn0.il.d m d  A.  M. Stack for plaintiff. 
Burwell & Carder, J .  D. Shaw and Adams, Jerome & Armfield for 

defendant. 
226 
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BROWN, J. The plaintiff, conductor on defendant's train, was injured 
in a wreck which occurred at Whisnant's trestle, on the night of 9 Sep- 
tember, 1904. The wreck was caused by thei train being derailed at the 
trestle, and in about three rnhutes another passenger train ran into it. 
As we understand the record, the defendant does not contest its original 
liability to plaintiff for whatever injuries he sustained by reason of the 
wreck, but alleges that i t  has settled with the plaintiff therefor, and 
pleads a release in full. The defendant replies to this answer, and avers 
that he executed the paper-writing set up in the answer, but that it was 
not intended to release plaintiff from the injuries sustained at Whis- 
nant's trestle; secondly, that said release was obtained by fraud upon 
the part of defendant; and, thirdly, that at the time he executed 
it he was n0.n compos rnentis and did not have sufficient mental (233) 
capacity. 

Upon the rendition of the verdict the judge set aside the fifth and sixth 
issues as unnecessary, and rendered judgment in favor of plaintiff upo~l 
the findings upon the other issues. 

We agree with hi,s Honor in setting those two issues aside as unnec- 
essary. 

If the plaintiff is entitled to recover at all, he is entitled to recover 
one damage for whatever injuries he sustained in that wreck caused by 
the derailment of his own train and by the immediate running into it 
of another train. 

We also agree with his Honor that there is no evidence whatever in 
this case which will justify a court or jury in setting aside the release 
on the ground of mistake, fraud or misrepresentation. 

The undisputed evidence, consisting of the admitted letters of the 
plaintiff (many of them introduced by him), shows that the release was . 
executed after a voluminous correspondence on the subject of the com- 
promise on account of plaintiff's injuries, extending over a period of 
twelve months, between plaintiff and defendant's claim adjuster, Stanley. 

I n  one of these letters, introduced by him, the plaintiff says: "Refer- 
ring to your letter of 8 December, 1904, relative to the injuries sustained 
by me in the accident at  Whisnant's trestle, I beg to say that I have 
carefully considered your proposition of adjustment as stated therein. 
Without discussing the matter of the company's legal liability, I beg 
to say that I am willing to accept the proposition as submitted by you." 
The release was executed at Portsmouth and the sum of $1,500 paid the 
plaintiff, and he seems to have rested contented therewith for nearly two 
years before the institution of this action. The plaintiff's own account 
of what took place between him and Stanley at Portsmouth does not dis- 
close any attempt to constrain him by duress or to overreach him by 
fraud and misrepresentation. 
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The compromise seems to have been arrived at  after an elaborate cor- 
respondence, which disploses to any unbiased mind that a t  the time he 
wrote the letters plaintiff had an intelligent comprehension of his rights. 

There are a class of cases where releases of this character have bee11 
set aside and the plaintiff permitted to recover, notwithstanding them. 
Hayes v. R. R., 143 N.  C., 125, and Bean v. R. R., 107 N. C., '731, and 
others we might name. But those decisions are all based upon the 
ground of fraud, undue advantage, misrepresentation, i n  some instances 

combined with weakness of mind and body. As said in Bean's 
(234) case by Merrirnon, C. J., "The court of equity will grant relief 

where only the party complaining makes mistake, when the facts 
and circumstances give rise to the presumption that there has been undue 
influence, imposition, mental imbecility, surprise, or confidence abused. 
Mere ignorance, mere inadequacy of consideration, mere weakness of 
mind, mere mistake on the part of one party, will not entitle that party 
to relief. But it is otherwise when there is a combination of such things 
to prejudice the party." Buffalow v. Buffalow, 22 N. C., 241; Story's 
Eq., secs. 119, 120, 134, 251; Sprinkle v. Wellborm, 140 N. C., 163. 

I n  Hayed case the release was set aside for fraud in the factum, the 
paper-writing having been falsely read to plaintiff, an illiterate person 
at the time of its execution. There is no suggestion of anything of that 
sort in  this case. 

So, upon the record before us, in  the absence of any finding of fraud, 
the plaintiff's case appears to us to rest solely upon the finding of the 
jury that at  the time he signed the release plaintiff did not have mental 
capacity sufficient to execute it. 

This finding, in  connection with those upon the remaining issues, we 
do not think, according to well-settled principles, warrants the judgment 
rendered. 

Eliminating all fraud, this is a case where the plaintiff asks a court 
of equity to relieve him from the consequence of a contract he made 
with the other party to it, upon the sole ground that at  the time he exe- 
cuted i t  he did not have sufficient mental capacity and was a person of 
insane mind. 

The well-established rule is that the mere fact that one of the parties 
to the contract is of unsound mind (he not having been found to be a 
lunatic by judicial proceedings) does not render the contract void, but, 
at  most, only voidable, and is no ground for setting i t  aside, where the 
other party had no notice of the insanity and derived no inequitable 
advantage from it. Carr v. Holliday, 21 N.  C., 344; Rhoades v. Fuller, 
139 Mo., 179; Jamison v. Culligan, 151 Mo., 510; Schaps v. Lehner, 54 
Minn., 208; Brown v. Cory, 9 Kan. App., 702; Coburm v. Raymond, 76 
Conn., 484; Riggala v. Green, 80 N.  C., 236; 1 Chitt. on Cont., 191; 
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Story Eq., secs. 227, 228. This learned jurist says: "The ground upon 
which courts of equity now interfere to set aside the contracts and other 
acts, however solemn, of persons who are idiots, lunatics and otherwise 
non compos mentis, is fraud. Such persons being incapable in point of 
capacity to enter into any valid contract or to do any valid act, every 
person dealing with them, knowing their incapacity, is deemed to perpe- 
trate a meditated fraud upon them and their riglits." 

To the same effect is Adams Eq., 183, and cases there cited. 
I n  a full and valuable discussion of this subject in the leading (235) 

case of Odorn v. Riddiclc, 104 N. C., 521, the present Chief Jus- 
tice says: "The great teachers of English law say that persons of nox- 
sane memory are not totally disabled to convey or purchase, but only 
sub rnodo. Their conveyances are voidable, but not void. 2 Black, 291 ; 
2 Kent Com., 451. The deed of a person of unsound mind, not under 
guardianship, conveys the seizin. White v. Muwel l ,  5 Peck, 217; 
Grouse v. Holman, 31 N. C., 30, and cases cited." 

I n  the same opinion, commenting upon the above quotation from 
Story, Judge C h r k  says : "This places the doctrine upon an intelligible 
basis and delivers the courts from the evident injustice and insurmount- 
able inconvenience of declaring that all contracts made with one appar- 
ently sane, but who proves to have been insane, void ab initio for want 
of a consenting mind." 

After reviewing many decided cases, he further says (p. 523) : "It is 
clear from these authorities that the c6nveyances of an insane person, 
not previously declared insane, are voidable merely, and not void; that 
the right to set them aside is based upon the ground of fraud, and that 
the Court will not usually interfere unless there has been fraud or  a 
knowledge of the insanity by the other party, and then will place the 
parties in statu quo." There being no finding by the jury that at the 
time of the execution of the release defendant's agent had any knowledge 
of plaintiff's alleged insanity, is there anything in this record upon 
which the Court can declare the defendant to be fixed with such knowl- 
edge as matter of law? 

*411 the correspondence between plaintiff and Stanley, which cul- 
minated in the settlement and release, has been put in evidence by one 
side or the other. I n  i t  there are some thirty-odd letters written by 
plaintiff to Stanley, the defendant's adjuster of claims, beginning 23 
November, 1904, in a written demand by plaintiff for a settlement "on 
account of his injuries," and ending with a letter of 7 October, 1905. 
I n  none of them is there anything to excite even a suspicion of plaintiff's 
sanity. The last letter plaintiff wrote before going to Portsmouth to get, 
the controversy settled speaks for itself: 
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MONROE, N. C., 7 October, 1905. 
MR. W. L. STANLEY, Claim Attorney, 

Portsmouth, Va. 
DEAR SIR:-Referring to your letter dated 22 June, 1905, file 4619, 

relative to the manner in which you were desirous to settle with me on 
account of personal injuries sustained in above wreck, beg to advise that 
I am now and have been able since 1 October, 1905, to resume my duties 
as passenger conductor. 

Dr. Ashcraft also advises that I am now able to go on any wit- 
(236) ness stand when and wherever you need me. Please arrange 

an early date for me to go to Portsmouth and get this matter 
straightened up, as I am desirous of resuming my duties at  once. Thank- 
ing you for your prompt attention, I am, 

Yours truly, R. T. WEST, Conductor. 

Could Stanley or any one eke possibly divine from this letter that the 
writer, who traveled to Portsmouth and settled for his injuries and 
signed the release and received $1,500 two days later, was a person of 
unsound mind, without mental capacity to make a contract? 

The entire correspondence is conducted by plaintiff with such intelli- 
gence on its face as to forbid rather than to warrant any such deduction. 

There is not only no finding that the defendant or its agent had 
knowledge of plaintiff's alleged mental incapacity, but nothing whatever 
in the record to support such a d  allegation, and, as we have shown, the 
plaintiff must show this, as well as his mental incapacity, in order to 
avoid his contract. There being no contention that the release was exe- 
cuted by the mutual mistake of both parties, and no finding that its 
execution was brought about by the fraud and misrepresentation of the 
defendant's agent, it was essential to have a finding that at the time of 
its execution defendant's agent had knowledge of plaintiff's alleged 
insanity. 

I n  the absence of such finding, the judgment cannot be sustained. 
The defendant requested his Honor to rule that plaintiff could not 

recover, because, after being restored to sanity, he failed to repudiate the 
contract and to return to defendant the $1,500 he had received. 

As this case is to be tried again, it is well to pass on this. This rule 
does not apply where a release is set aside upon the ground of fraud, 
although the party injured is made to account for what has been paid 
him. H a y e s  case and Bean case, supra. 

But in the case at bar, where there is no element of fraud, this rule 
does apply, as is held by all the authorities. I n  an elaborate opinion 
the Supreme Court of Minnesota, discussing the subject, says: "But, 
conceding plaintiff's mental incapacity on that day, there is an insuper- 

230 
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able obstacle to his recovery i n  the fact that he has never rescinded nor 
offered to rescind the settlement, but still retains the consideration and 
has never offered to return it. . . . Upon recovering his usual men- 
tal condition, i t  was his duty to elect promptly-that is, within a 
reasonable time-whether he  would affirm or disaffirm, and if he (237) 
elected to do the latter i t  was his duty to restore o r  offer to restore 
what he had received, so as to place the parties in. stutu quo. H e  cannot 
affirm i n  part and reject i n  part. H e  cannot escape the burdens of the 
contract and retain its benefits. Of course, we have no reference to cases 
where the other party has been guilty of fraud or bad faith in procuring 
the contract and the insane person has lost or squandered the consider- 
ation before he regained his mental capacity." See, also, Clark on Cont., 
p. 185; Och v. R. R., 130 Mo., 27;  and cases cited; Strodder v. Grarnite 
Co., 99 Ga., 595; Harley v. Riverside Mills, 129 Ga., 214; Drohum v. 
R. R., 162 Mass., 435;  Kelly v. R. R., 154 Ala., 573. 

For the reasons given, we are of opinion that his Honor erred in  refus- 
ing defendant's motion for a new trial. 

Reversed. 

Cited: 8. e., 154 N. C., 24 ;  Ipoek v. R. R., 158 N. C., 448; Hodges v,  
Wibon, 165 N. C., 333. 

MOTTU v. DAVIS. 

(Filed 3 November, l!NO.) 

1. Pleadings-Distinct Defenses-Demurrer as to One-Procedure. 
Under Revisal, see. 4853, when a pleading contains averments of sep 

arate and distinct offenses, an adverse litigant may demur to one of such 
defenws and reply to another. 

2. Judgment of Other States-Jurisdiction-Parties-Subject Matter. 
In an action on a judgment recovered in a sister State, i t  is open to 

defendant to allege and show a want of jurisdiction in the court rendering 
the judgment, either of the subject matter or the parties litigant, and 
this is allowable though the judgment sued on may recite jurisdictional 
facts. . 

3. Judgments of Another State-Nonresidence-Summons-Service-Proof. 
A lack of jurisdiction of the person is not established by showing, with- 

out more, that process was personally served on a nonresident defendant 
while he was temporarily and of his own volition within the jurisdiction 
of the court rendering the judgment. 
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4. Judgments of Other States-Fraud-Proof. 
I n  a n  action in the courts of this State on a judgment rendered i n  a 

sister State it is open to defendant to  allege and prove fraud in the pro- 
curement of the judgment, and the term fraud in this connection includes 
all such circumstances of fraud or imposition in procuring the judgment 
a s  would induce and authorize the courts of the original forum to interfere 
to prevent the enforcement of an unconscionable recovery. 

5. Same-Pleadings. 
This defense of fraud involves a n  issue of fact, and in order to  be 

available it is not suficient to aver in  general terms that a judgment was 
procured by fraud, but the alleged facts must be set forth with s m -  
cient fullness and accuracy to indicate the fraud charged and to apprise 
the offending party of what he will be called on to answer. 

6. Judgments-Contracts, Impairment of-Legislation-Constitutional Law. 
While judgments a re  sometimes spoken of a s  contracts of record, they 

a re  not in  reality contracts, and a re  never so considered in reference to  
the clause in the Federal Constitution which forbids that contracts should 
be impaired by State legislation. / 

7. Gaming Contracts-Legislation-Judgments of Other States-Conflict of 
Laws-Res Judicata-Constitutional Law-"Full Faith and Credit." 

Where, in an action pending in the courts of this State to recover on a 
judgment in a sister State, the Legislature amended our statute on gaming 
by adding thereto: "Nor shall the courts of this State have any jurisdic- 
tion to entertain any suit or action brought upon a judgment based upon 
any such contract," there can be no valid objection to such legislation on 
the ground that same impairs the obligation of contracts, and it would 
seem that  no such objection can be made under Art. IV, sees. 1 and 2 of 
the Federal Constitution, "the full faith and credit clause," etc., if it is 
admitted or clearly appears that  the judgment sued on was rendered on a 
transaction expressly forbidden by our statutes on gaming, and that the 
question was not raised, investigated or determined i n  the courts of the 
State in  which the judgment was originally rendered. 

8. Same.  
On the facts indicated, if i t  appeared that  the court of the sister State 

rendering the jud-ment had jurisdiction of the cause and the parties, and 
that  the question whether the transaction sued on was a gaming; trans- 
action had been expressly raised and determined adversely in  that court, 
i n  such case under Art. IT, see. 1 the judgment of the sister State would 
conclude the parties, the terms and very purpose of the article being 
to prevent all question in the courts of one State of the Union as  to  the 
validity of a cause of action which had been presented and decided in the 
courts of another. . 

9. Same-Issues-Fraud-Jurisdiction. 
In  the present case, being a n  action t o  recover on a judgment rendered 

i n  favor of plaintiff and against defendant in  the State of Virginia, i t  
appearing that  personal service of process on defendant was had in the 
State of Virginia, and that said defendant appeared and by proper pleas 
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raised the question whether the claim declared on arose on a gaming 
transaction and on inquiry duly had the question resolved against de- 
fendant, the parties are thereby concluded as to such question; and it 
appearing, further, that the plea of fraud is not sflciently averred, the 
only remaining issue arising on the pleadings is on the jurisdictiod of 
the court, and the cause is sent back for the proper decision of such 
issue. 

APPEAL from 0. H. Allen, J., at June Term, 1909, of EDGE- 
COMBE. 

Action, heard as on demurrer to the answer. The plaintiff in- 
(239) 

stituted the aotion to recover on a judgment of the Corporation or Hust- 
ings Court of the city of Manchester and State of Virginia, in the sum 
of $1,848.25, with interest and cost, and filed his complaint, alleging the 
rendition of the judgment in a court of general jurisdiction, and annex- 
ing a transcript of same, properly certified, and showing that the plaintiff 
had instituted said action in the court in Virginia against the present 
defendant; that personal service was obtained on defendant in said city 
of Manchester, and defendant appeared in said court and answered or 
entered pleas in bar of plaintiff's demand, among other pleas, that such 
demand was on a wagering contract or by reason of a deal in cotton fu- 
tures between them, and same was prohibited by law and no recovery 
could be had thereon; that on issues framed there was verdict and judg- 
ment for plaintiff for the amount indicated. 

I n  the present action the defendant appeared and answered, denying 
that the Corporation Court of the city of Manchester was a court of 
general jurisdiction, or that i t  ever had acquired any jurisdiction over 
the defendant or the subiect-matter of the demand. I n  this connection the 
answer further averred, & effect, that defendant was and since always had 
been a citizen and resident of Edgecombe County, N. C., and plaintiff was 
and always had been a citizen and resident of Norfolk County, Va.; 
that service was obtained on defendant while he was temporarily in the 
city of Manchester attending a reunion of Confederate veterans, and 
that said Corporation Court, in which the jud,gnent was obtained, had 
never had or acquired any jurisdiction either over defendant's person 
or the subjectamatter of the litigation, and that said judgment was void 
for lack of such jurisdiction. 

I n  addition, the defendant made answer, styled by said defendant a 
further answer, averring that said judgment was obtained on a gambling 
debt, arising by reason of a deal in cotton futures, and that said demand 
was illegal and any and all recovery thereon was forbidden by public 
policy and by express provision of our statute laws; and, further, that 
said judgment had been obtained by means of fraudulent, false and ma- 
terial and pertinent testimony, etc. 
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At March Term, 1908, the plaintiff replied to the further answer of 
defendant, and alleged that all of the matters and things con~tained in 
said further answer were concluded by the judgment of the Virginia 

court, and pleaded same as an estoppel of record; and at April 
(240) Term, 1909, the plaintiff demurred to said further answer, and, 

the cause coming on for hearing at the June Term of the court, 
his Honor gave judgment sustaining the demurrer, in form 8.s follows: 

This cause coming on to be heard, and being heard by the court, and 
the same being heard and considered by the court, upon the pleadings 
filed in said cause, the complaint, answer and demurrer to the answer, 
and the court being of opinion that the demurrer is well taken, and the 
same is hereby sustained :.Now, on motion of counsel for plaintiff, it is 
ordered and adjudged that the plaintiff do recover of the defendant 
the sum of $1,898.99 and interest, as alleged in the complaint, and cost of 
this action, to be taxed by the clerk." 

From said judgment defendant excepted and appealed. 

J.  R. Gas7ciH1, J .  K. R a w l e y  and  F .  S. Spill for plaintif f .  
G. M. T. Foumtain for defemdamt. 

HOKE, J., after stating the case : The pleading on the part of plaintiff, 
styled a reply, and the demurrer, are both addressed, in terms, to the 
defendant's "further answer." Ordinarily this is irregular and not per- 
missible. 6 Enc. P1. & Pr., 382. As this further answer, however, is 
designed and intended to set up two defenses-one, that the judgment was 
rendered on a demand growing out of a gambling transaction, and that 
same was procured by fraud-the course pursued in this instance seems 
to be sanctioned by the Code, sec. 485, and, in any event, as this reply 
only amounted, in effect, ito a demurrer, the court below very properly 
treated the demurrer as the only additional pleading on the part of plain- 
tiff; and, being of opinion that the position presented was well taken 
and that the same went to the entire merits of the defense as contained 
in the answer, his Honor entered judgment sustaining the demurrer and 
awarding plaintiff recovery for the amount demanded. Assuming that 
the Corporation Court of Manchester, Va., had jurisdiction of the cause 
and of the parties, we concur in the ruling of the court below that the 
matter contained in the former answer does not set forth any valid de- 
fense to plaintiff's claim. 

As we have said, this further answer alleges that the original demand 
was on a gambling contract; that a recovery thereon is forbidden, both 
by our public policy and our statute law, and contends that this defense 
is now open to the defendant, notwithstanding the rendition of the Vir- 
ginia judgment, but the question presented has been recently decided 
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against the defendant's position by the Supreme Court of the United 
States, the final arbiter in such matterls, in  Fuuntleroy v. Lum, 
210 U. S., 230. (241 ) 

I n  that case the pertinent facts are thus summarized i n  the 
opinion of the Court, delivered by Associate Justice Holmes:  "This is an 
action upon a Missouri judgment, brought in  a court of Mississippi. The 
declaration set forth the record of the judgment. The defendant plead- 
ed that the original cause of action arose in Mississippi out of a gambling 
transaction in  cotton futures; that he declined to pay the loss; that the 
controversy was submitted to arbitration, the question as to the illegality 
of the transaction, however, not being included in the submission ; that 
an award was rendered against the defendanlt ; that thereafter, finding 
the defendant temporarily in  Missouri, the plaintiff brought suit there 
upon the award; that the trial court refused to allow the defendant to 
show the nature of the transaction, and that by the laws of Mississippi 
the same was illegal and void, but directed a verdict, if the jury should 
find that the submission and award were made and remained unpaid; 
and that a verdict was rendered and the judgment in  suit entered upon 
the same. The plea was demurred to on constitutional grounds, and the 
demurrer was overruled, subject to exception. Thereupon replications 
were filed, again setting up the Constitution of the United States (Ar- 
ticle IV,  p. I), and were demurred to. The Supreme Court of Mississippi 
held the plea good and the replications bad, and judgment was rendered 
for the defendant. Thereupon the case was brought here." And on 
these facts i t  was held that- 

1. A judgment is conclusive as to all the media concludendi, and i t  
cannot be impeached, either in  or out of the State, by showing that it 
was based on a mistake of law. 

2. A judgment of a 'court of a State in  which the cause of action did 
not arise, but based on an award of arbitration had in  the State in  which 
the cause did arise, is conclusive, and, under the full faith and credit 
clause of the Federal Constitution, must be given effect in the latter 
State, notwithstanding the award was for a claim which could not, 
under the laws of that State, have been enforced in any of its courts. 

I t  was contended before us that the decision referred to is not conclu- 
sive in this case, because i t  proceeds on the assumption that the defense 
there insisted on could not be made available in the State of Missouri, 
where the judgment was rendered, and if i t  had been otherwise the case 
would have been differently decided; the argument being that the clause 
in the National Constitution controlling the matter (Article IT, see. 1) 
only requires that the judgments of a sister State shall be given 
that faith and credit which they are allowed in the State where (242) 
rendered; that, in Virginia, courts of equity will relieve against 
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a judgment had on a gaming transaction, and, this being true, the de- 
fense should be made available in the courts of North Carolina. The 
defendant here takes a correct position as to the meaning and proper 
application of this clause of the Federal Constitution. As shown in the 
case we are now discussing (Ir'auntleroy v. Lum, supra), many author- 
itative decisions SO hold (ChrYistmas v. Russell, 72 U. s., 290; Hamptolz 
v. McConnel, 16 U. S., 234), and it has been embodied in the public 
statutes as the correct legislative interpretation of the constitutional 
provision, as follows: "And said records and judicial proceedings, sg 
authenticated, shall have such faith and credit given to them in every 
court within the United States as they have by law or usage in the 
courts of the State from which they are taken." 1 U. S. Comp. Stat., 
see. 905. 

But the argument is at  fault in the premise that the courts of equity 
in Virginia would interfere for defendant's protection on the facts pre- 
sented in the case before us. True, in the case to which we were re- 
ferred by counsel (White v. Washington, 46 Va., 645) i t  was held, in 
accordance with doctrine very generally accepted, that, in the absence of 
any fault or negligence on the part of defendant, a court of equity 
would relieve against a judgment obtained under such circumstances of 
surprise and fraud, that i t  would be clearly unjust and unconscientious 
to insist on its enforcement. 23 Cyc., pp. 989, 990, and authorities 
cited. And i t  was held, further, that in the case of a gambling trans- 
action, and by correct interpretation of the Virginia statutes on the sub- 
ject, equity would relieve where a judgment was rendered by default or 
under other circumstances showing that no inqairy was had on the sub- 
ject; and this, though opportunity to defend had been afforded; but this 
very decision referred to and relied on also holds that if a defendant 
appeared and raised the question by proper plebs, and judgment was 
rendered after investigation had, in such case the judgment would con- 
clude while i t  stood unreversed and unamailed in the court wbere same 
was rendered. 

Speaking to this question, Baldwin, J., delivering the opinion of the 
Court, among other things, said : "It must be admitted, however, that in 
an action founded upon a gaming promise or security, if the defendant 
elects to make his defense at  law, and upon a full and fair trial of the 
question in that forum a verdict is rendered against him, he cannot be 
permitted to renew the controversy, upon adverse testimony, in a court 

of equity; for if this were allowed, i t  would, in effect, be an ap- 
(243) peal from the verdict of a jury. And yet, notwithstanding such 

election, if the defendant has been surprised at law, by reason 
of some fraud, misfortune or accident, which has prevented him from 
having a full and fair trial before the jury, he may still resort for re- 
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dress to a court of equity. Nor will he be precluded from doing so by 
its appearing that he had an adequate opportunity of obtaining a new 
trial by application to the court of law. The case of a gaming promise 
or security is an exception to the general rule on the subject, that rule 
being derived from the obligation of the party, in most cases, to avail 
himself of his opportunity to defend himself at  law; whereas, in the 
case of a gaming promise or security, he is under no such obligation." 

I n  this case, as stated, the defendant was served with process within 
the State of Virginia; he appeared, and by full and proper pleas raised 
the issue that the plaintiff's demand arose out of a gaming transaction, 
and on investigation and trial had the question was resolved against 
him and verdict and judgment entered for plaintiff. 

Under White v. Washingtom, supra, and other decisions of like effect, 
unless more was shown, this concludes the parties in the State of Vir- 
ginia, and, under the Federal Constitution, the same effect must be al- 
lowed the proceedings when offered here. 

And this, too, is the answer to another position urged by defendant, 
that the Legislature of North Carolina, pending the present action, and 
before judgment rendered in this State, has amended our statute on 
gaming (Revisal 1905, sec. 1689) by adding thereto: "Nor shall the 
courts of this State have any jurisdiction to entertain any suit or action 
brought upon a judgment based on any such contract." Laws 1909, 
ch. 853. While judgments are sometimes said to be contracts of record, 
and are regarded as possessing some of the incidental features of con- 
tracts, particularly in reference to joinder of causes of action and other 
regulations. affecting the jurisdiction of courts concerning them, they 
are not in reality contracts, lacking as they do the great essential of all 
contracts, mutuality 'of consent; and it is well established that they are 
not considered contracts in reference to the clause in the Federal Con- 
stitution which forbids that contracts should be impaired by State leg- 
islation, and there are notable decisions upholding legislation affecting 
pending litigation, both before and after judgment rendered. Evans v. 
McPadldem, 105 Fed., 293, affirmed on appeal to Supreme Court of the 
TJnited States, 185 U. S., 505; Sprott v. Reid, 39 Greene (Iowa), 549; 
Freeman on Judgments, see. 4 ;  Black on Judgments, secs. 7-11. 
No valid objection, therefore, can be made to this legislation be- (244) 
cause i t  was enacted pending litigation. 

Again, in Provision. Co. v. DavG, 191 U. S., 373, the Supreme Court 
of the United States has held that in the case of a foreign corporation, 
complainant, a State was not required, under Article IV, see. 1, the full 
faith and credit clause, to provide a court having jurisdiction to enter- 
tain an action on a judgment rendered in its favor in another State. 
Whether by reason of section 2, Article IV, that "the citizens of each 
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state shall be entitled to all the privileges and immunities of citizens 
of the several States," a like ruling would have obtained if the complain- 
ant had been an individual citizen, was not determined. I t  will be 
noted that the North Carolina legislation in the present case, withdraw- 
ing causes of this character from the jurisdiction of her courts, applies 
to all persons, both resident and nonresident, and to all judgments, both 
domestic and foreign; and under the various authoritative decisions 
construing these terms, "privileges and immunities," in our National 
Constitution, notably Blake v. McClung, 172 U. S., 239; Butchers 
Ur~ion GO. v. Crescent City. Co., 111 U. S., 746; Coaner v. Elliott, 59 
U. S., 593, there would seem to be no reason for making a distinction 
between actions on judgments in favor of foreign corporations and in- 
dividual citizens, and no recognized principle that would prevent a State 
Legislature from withdrawing the jurisdiction of its courts from au 
action to enforce judgments, when i t  was admitted or clearly appeared 
that recovery had been awarded on a transaction forbidden by its public 
policy or statute law, and that the matter had not been raised, considered 
or determined in the courts of the original forum. - 

The question is expressly reserved in Provision Co. v.  Davis, supra, 
and is not necessarily determined in Fauntleroy v. Lum, supra, as that 
decision is chiefly made to rest on the fact that the legislation there pre- 
sented was addressed to the rights of the parties and the duty of the 

.domestic courts concerning them, and not to their jurisdiction and 
power, though the opinion arguedo  gives decided intimation against 
the validity of such legislation, except to the extent that like defense 
and inquiry would be open to defendant in the courts of the sister state 
where the judgment was obtained. But, however this may be, we are 
clearly of opinion that the legislation relied upon'by defendant for his 
protection is not available for that purpose on the facts presented here, 
and for the reason indicated, that on pleas properly entered in the Vir- 
ginia court the very question was raised whether the plaintiff's demand 

arose out of a gaming transaction, and on investigation had was 
(245) determined against the defendant; and when this occurs, as in- 

dicated in Fauntleroy v. Lum,  supra, an erroneous ruling of the 
trial court would be an error of law, to be corrected only by some pro. 
cedure in the court rendering the judgment; and while the judgment 
stands unreversed and unassailed, i t  comes directly within the protection 
of Article IT, see. 1, its recognized and established purpose being to pre- 
vent any question in the domestic court as to the validity of a claim 
which had been considered and adjudged in the courts of another state, 

Defendant further insists that the demurrer to his further answer 
shbuld be overruled because the same contains a valid and sufficient plea 
of fraud, as follows: "That plaintiff obtained said judgment upon 
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fraudulent, false, material and pertinent testimony offered by him." 
Some of the appellate courts of our sister states whose decisions are al- 
ways received with the greatest respect and consideration have held that 
the plea of fraud is never available as a defense to a judgment rendered 
by the courts of another state, when such courts had jurisdiction of the 
cause and the parties, basing such ruling upon decisions of the Supreme 
Court of the United States construing Article IT, see. 1, of the Federal 
Constitution. As in  Mooney v. Hinds, 160 Mass., 469, citing and rely- 
ing on Christmas v. Russell, 72 U. S., 290; M a x z ~ ~ l l  v. Stewart, 89 U. S., 
77; HanZey v. Donaghue, 116 U. S., 1-4; Simmons v. Saul, 138 U. S., 
439-459. 

Undoubtedly, if the cases referred to correctly interpret the decisions . 
of the Supreme Court of the United States, they must be followed here 
and elsewhere, for such decisions are final and controlling on the ques- 
tion presented; but, while there are many expressions in  the opini6ns of 
our highest court which seem to sanction the position contended for, we 
are of opinion that no authoritative decision of that tribunal directly 
so holds, and that the great weight of well-considered authority is to the 
effect that in  states such as ours, where all distinctions between actions 
a t  law and suits in  equity have been abolished and relief is administered 
in  one form of action, fraud in  the procurement of a judgment, when 
properly pleaded, is available as a defense to an action on a judgment 
recovered i n  a sister state, though such state may have had jurisdiction 
of the cause ancbthe parties; and that this term, "fraud in the procure- 
ment of a judgment," should and does include all such facts and cir- 
cumstances as would induce and enable the courts of equity or courts 
having jurisdiction of the matter in  the state where the judgment was 
rendered to interfere to prevent the enforcement of an  unconscionable 
recovery. 

We have recently considered this question, and so held in Lewis 
v. Gladstein, 142 N.  C., 482, and the decision in  that case is well (246) 
sustained by authority in  this and other jurisdictions. Miller v. 
Leach, 95 N. C., 229; Gray v. Richmond Bic. Co., 167 N.  Y., 348; 
Davis v. Headley, 22 N.  J .  Eq., 115; P a h e  v. Oshea, 84 Mo., 129; 
Eatom v. Hartz, 6 Neb., 419; Black on Judgments, secs. 917, 918; Free- 
man on Judgments, see. 576. 

There are decisions to the effect that when a judgment has been pro- 
cured by means of an ordinary perjury on the part of a witness, with- 
out more, this does not present a case for the interference of a court i n  
the exercise of its equitable powers, and i t  is very generally held that 
this plea of fraud, considered as available, does not apply to fraud ante- 
rior to the judgment, or rather the inquiry, and which by proper effort 
could have been asserted by way of original defense; but wherever, as 
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stated, without fault or neglect on part of defendant, there has been 
fraud successfully practiced in procuring a judgment, and under cir- 
cumstances that would authorize the courts of the state where same was 
rendered to interfere by action to stay the enforcement of an uncon- 
scionable recovery, the same defense can in some way be made available 
when the judgment is made the basis of an action in another state. 

Referring to the decisions of the Supreme Court of the United States 
cited and usually relied upon to support a contrary position: I n  Christ- 
mas v. Russell, supra, the judge delivering the opinion evidently had in 
mind the plea of fraud when attempted to be set up in an action at  law, 
and when by the form of procedure i t  could not be regarded as a direct 

, proceeding to impeach the judgment; and, as pointed out in Levin v. 
GZddein ,  Associate Justice Clifford, for the court, said: "Domestic 
judgments, under the rules of the common law, could not be collateral1,y 
impeached or called in question if rendered in a court of competent 
jurisdiction. I t  could only be done directly by writ of error, by petition 
for a new trial or by bill of chancery." 

And the same may be said in the case of Maxwell v. Stewart, supra, 
where the decision of Christmas v. Russell is referred to as authority 
and without further comment or inquiry; and, as further pointed out in 
Levin v. Gladstein, the question was really not presented or involved in 
the case of Hanley v. Domaghue, supra, and in the case of Simmons v. 
Paul, supra, some of the objections to the judgment were on matters of 
form, where only a motion in the cause could be considered as a direct 
proceeding to impeach it, and on the further and substantial objection 

the decision was properly made to rest on the fact that the judg- 
(247) ment in question was an adjudication of probate and the grant- 

ing of letters of administration, citing and relying on the case of 
BrodericL's will, 88 U. S., 503-512, in which is was held that, owing to 
the peculiar and exclusive jurisdiction of courts of probate, courts of 
equity in the exercise of their ordinary jurisdiction had no power as a 
general rule to entertain suits to set aside or modify the decrees of these 
courts in such matters, and it may be that the Massachusetts decision, 
to which we were referred, might be upheld on like ground. I n  North 
Carolina, however, as heretofore indicated, where only one form of 
action is now recognized, and in cases like the one here presented, when- 
ever a final judgment is sued on, and the answer properly sets up facts 
impeaching the judgment, this, as shown in Houser v. Bomal, 149 N. C., 
51, is to be considered a direct and proper proceeding to impeach the 
judgment; and if on the hearing it is shown that the judgment, though 
rendered in another state, was procured by fraud and under circum- 
stances which would impel the courts of such state by independent 
action to arrest its enforcement, this defense will be sustained here and 
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the defendant afforded proper relief. The defense of fraud in pro- 
curing the judgment was therefore open to defendant, but is not avail- 
able for his protection on these pleadings, because not sufficiently and 
properly alleged., 

This question of fraud involves an issue of fact, and i t  is no sufficient 
averment to allege in general terms that a judgment was procured by 
fraud, but the facts constituting the alleged fraud must be set out with 
sufficient certainty and fullness'to indicate the defense and apprise the 
opposing party of what he is called on to answer. This is not done in 
the further answer of defendant, and the general allegation designed and 
intended to raise the issue of fraud must be held sufficient and was prop- 
erly disregarded in the court below. Ritchie v. McMullenj 159 U. s., 
235 ; 9 Enc. P1. & Pr., 687. 

While we agree with the judge below that the plaintiff's demurrer 
should be sustained, we do not concur in the ruling of his Honor to the 
effect that the demurrer went to the merits of the entire answer, and that 
in sustaining i t  the plaintiff was entitled to recover the sum demanded. 
From a perusal of this answer, i t  appears that in the first or first por- 
tion of i t  is contained a denial of jurisdictiori on the part of the Corpo- 
ration and Hustings Court in which the judgment was obtained. While 
there is some difference in the decisions as to the power of a domestic 
court to entertain the plea of fraud to a judgment rendered in a sister 
state, there is no such diversity as to a plea averring lack of jurisdiction. 
This is always open to defendant, and both as to the parties and 
subject-matter, and even when the jurisdictional facts are recited (248) 
in the judgment. Thompson v: Whitman, 85 U. S., 457; Milley 
v. Leach, supra; Gilman v. Gilmam, 126 Mass., 26. There is no merit 
in the alegation in this first answer, to the effect that personal service 
was obtained when defendant was temporarily and of his own volition in 
the city of Manchester (Harris v. Balk, 198 U. S., 213), but the first 
answer contains a denial that the Corporation and Hustings Court of 
Manchester had jurisdiction either of defendant's person or the subject- 
matter of the action; and in this connection avers, further, that plaintiff 
is a citizen and resident of Norfolk, Va., and that defendant is now and 
always has been a citizen and resident of North Carolina. True, there 
is an averment in plaintiff's complaint that the Corporation Court is one 
of general jurisdiction, but this, too, is denied in the answer; and, while 
we are told by Barom Comyns that the Court of Hustings is the most 
ancient and eminent court of the city of London, such courts do not seem 
to have had like dignity in the provinces, nor even to have been so 
termed, and all of these Corporation Courts were regarded as courts of 
inferior and limited jurisdiction (3 Lewis' Blackstone Book, 80-81)) and 
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this assuredly is p r i m  facie the modern view as to their jurisdiction. 
Abbott Munic. Corporations, see. 585, and authorities cited. 

I t  may be that the Constitution and laws of the State of Virginia 
have conferred on these courts general jurisdiction to hear and deter- 
mine claims of this nature, as the complaint alleges, but a t  present we 
are  not so advised, and, denial having been made, the issue must be sub- 
mitted and determined as a question of fact. Hilliard v. Outlaw, 92 
N. C., 266; Hooper v. Moore, 50 N.  C.,'130. 

On the whole matter, we are of opinion, and so hold, that as to mat- 
ters set out in  the further answer the demurrer of plaintiff was properly 
sustained, and as to any defense therein the defendant is concluded, but 
that an  issue is raised by the pleadings, i n  this State an issue of fact, 
as to whether, under the Constitution and laws of Virginia, and on the 
facts appearing in  that trial, the Corporation Court of Manchester had 
jurisdiction to hear and determine the matters in  litigation and render 
the judgment on which the present suit is brought. 

The opinion will be certiged down, that a trial of the issue indicated 
may be had. 

Error. 

Cited: Billings v. Joines, post, 365; Worth  v. Trust Co., 152 N. C., 
246; %lachime Co. v. Feexer, ibid., 518; Roberts v. Pratt, ibid., 734; 
Mottu  v. Davis, 153 N. C., 161; Best v. Best, 161 N.  C., 516; Mutual 
Asso. v. Edwards, 168 N. C., 380; Williamson v. Jerome, 169 N. C., 
218; Randolph v. Heath, 171 N.  C., 386, 388; Chemical Co. v. O'Brien, 
173 N. C., 620. 

MRS. M. J. PRITCHARD, IN HER OWN RIGHT AS ADMINISTBATRIX, ET AL. V. 
THEi PANACEA SPRING COMPANY ET AL. 

(Filed 3 November, 1909.) 

Appeal and Error-Order of Reference-Appeal Premature-Final Judgment. 
An appeal is premature from the judgment of the lower court modifying 

the report of a referee, declaring the indebtedness and priorities among 
defendant's creditors, and ordering a reference as to one of them, and it 
will be dismissed without prejudice; for when a reference has been en- 
tered upon, it must proceed to its proper conclusion, and an appeal will 
only lie from a final judgment, or one in its nature final. 

CLARK, C. J., did not sit on the hearing of this case. 
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APPEAL from 0. H. Gzcion, J., at June Term, 1909, of WARREN. 
Action, heard on exception to referee's report. From a judgment 

modifying the report, some of the unsecured creditors, having excepted, 
appealed. 

The facts are stated in the opinion of the Court. 

Gay & Midyette and Walter Clark, Jr., for creditors: 
8. G. Daniel, T. M. Pittmccm, Tasker Polk and Green & Boyd for 

defendant. 

HOKE, J. This was an action to wind up an insolvent corporation, 
or one threatened with insolvency, and make distribution of the assets. 

1 A receiver was duly appointed to preserve the property pending litiga- 
I tion, and the cause was referred to ascertain and declare the indebtedness 

and determine the amount and priority of certain liens, etc. The ref- 
eree having made report, exceptibns were filed, and on the hearing the 
court overruled some of the exceptions, sustained others, in whole or in 
part, and entered judgment modifying the report accordingly and mak- 
ing distribution of a large part of the assets, according to the rights of 
the parties as established by the judgment. The judgment then con- 
cludes as follows: "Upon motion of Gay & Midyette, attorneys for ex- 
cepting creditors, i t  is ordered that, as to the claim of Royal1 & Borden, 
the cause is recommitted to T. T. Hicks, Esq., referee, to hear such 
further evidence as the parties may offer thereon, and to make his fur- 
ther findings of facts and ~onclusions of law thereon in respect of said 
claims to the next term of this court." 

I n  this condition of the record, and on the facts indicated, the Court 
is of opinion that the appeal has been prematurely taken and that the 
aame must be dismissed without prejudice. It has been the uni- 
form ruling of this Court that when a reference has been entered (250) 
upon, i t  must proceed to its proper conclusion, and that an ap- 
peal will only lie from a final judgment or one in its nature final. 
Brown v. Nimocb, 126 N. C., p. 808; Driller Co. v. Worth, 117 N. C., 
515 ; and Haley v. Gray, 93 N. C., 195. 

If a departure from this procedure is allowed in one case, it could 
be insisted upon in another, and each claimant, conceiving himself ag- 
grieved, could bring the cause here for consideration, and litigation of 
this character would be indefinitely prolonged, costs unduly enhanced 
and the seemly and proper disposition of causes prevented. Under the 
authorities cited 

Appeal dismissed. 

CLARK, C. J., did not sit. 

Cited: Smith v. Miller, 155 N. C., 246; Beck v. Bank, 157 N. C., 106; 
Bradshaw v. Bank, 172 N. C., 633. 
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I N  T H E  SUPREME COURT [I51 

WINSLOW BROS. Pr; 00. v. ATLANTIO COAST LINE RAILROAD 
BOMPANY. 

(Filed 3 November, 1908.) 

An agreement in a bill of lading for shipment of live stock limiting the 
value thereof not to exceed $100 a head, upon the consideration of a less 
freight rate, is valid, and .in such cases recovery against the carrier cannot 
exceed the amount named. 

CLARK, C. J., dissenting argzdendo. 

APPEAL by plaintiffs from 0. H. Allen, J., at May Term, 1909, of 
SAMPSON. 

This action is to recover the sum of $201, the alleged value of a mule, 
killed while being transported from Kansas City by defendant. From 
the judgment rendered the plaintiff appealed. 

The facts are stated in the opinion of the Court. 

Fowler & Crumpler amd C. M. Faircloth for plaimtiffes, 
Davis & Davis and F .  R. Cooper for defenhmt. 

BROWN, J. The only assignment of error is to the ruling of his 
Honor holding the plaintiffs to the value' of $100 agreed upon in the 
bill of lading under which the live stock were shipped. 

The bill of lading set out in the record is identical in all respects 
with the one printed in full in Jones against this sa,me carrier 

(251) (148 N. C., 583), and the point was fully discussed and decided 
against the plaintiffs in that case. 

The case at bar falls squarely within the principles laid down in the 
opinion of the Court in that case, as well as within the concurring 
opinion written by Mr. Justice Hoke and concurred in by Chief Justice 
Clark. I n  that concurring opinion i t  is well and wisely said: "This 
rule is particularly applicable to shipments of stock in quantities, and 
eminently just to both parties to such contracts, affording to the ship-. 
per a fair and reasonable shipping rate and protecting the carrier from 
exorbitant and unconscionable recoveries by reason of excessive valua- 
tions which it had no opportunity to ascertain or to resist successfully, 
and for which i t  has received no adequate compensation." We find 
nothing whatever in the record which takes the case out of that rule or 
distinguishes it from the Jones case, where the subject is fully discussed 
and many authorities cited. 

I t  would be a work of supererogation to repeat here the reasons that 
led us to our oonclusion. 

244 
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I n  addition to the authorities cited in the opinion of thk Court the 
following additional cases will be found to fully sustain our former 
judgment: Winslow v. R. R., 79 S. C., 344; Express Go, v. CalcFnoell, 21 
Wall., 264; Hart v R. R., 112 U. S., 331; R. R. v. Henlin, 52 Ala., 606; 
R. R. v. Hedin, 56 Ala., 368; R. R. v. Harwell, 91 Ala., 340; R. R. v. 
Lesser, 46 Ark., 236; R. R. v. Weakly, 7 Am. St., 104; R. R. v. Harmon, 
17 Ill. App., 640; R. R. v. Sowell, 90 Tenn., 17; R. R. v. Davis (Texas), 
2 Willson Civ. Cases, Court of Appeals, 191; R. R. v. Caldwell (Texas), 
3 Willson, 439; Zouch v. R. R., 36 W. Va., 524; 17 L. R. A., 116, where 
many other supporting authorities are cited. 

I n  Johnstone v. R. R., 39 S. C., 61, a case on all fours with this, the 
late Chief Justice McIve~,  a very able judge and a just man, delivering 
the opinion of the court, says: "But when, as in this case, the shipper 
has obtained an advantage, in consideration of which he has fixed the 
value of the property shipped, the case becomes still stronger. The 
ahipper, having reaped the advantage obtained by the special contract, 
must, as a matter of common justice, bear the burden which such con- 
tract imposed." 

The judgment of the Superior Court is 
Affirmed. 

CLARK, C. J., dissenting: No case of more vital importance than this 
to the business interests of the State, especially to all who ship 
freight by common carriers, is likely to arise. Great corpora- (252) 
tions, with immense aggregations of capital, do the bulk of the 
carrying business of today. The shipper does not and cannot deal on an 
equal footing with them. He is helpless and is as the mere dust in the 
balance if the law is not strong enough to enforce just dealings with 
him. Bradley, J., Lockwood v. R. R., 84 U. S., at p. 379. 

Legislation to this end has been recently found necessary in the en- 
actment of statutes giving penalties where these carriers refuse to receive 
goods w o n  tender or to'carrv and deliver within a reasonable time. - 
But, long ago, when carriers were less great and powerful, i t  was f o u ~ d  
necessary to hold, in protection to the shipper, that the carrier could not 
contract against its own negligence. The immense force of the legal 
talent employed by these great corporations has for years presented to 
court after court argument to withdraw from the shipper the protection 
of this most just and necessary rule of the common law, as will be seen 
by reference to the numerous cases in the reports of the various states 
of this Union. This has been met in some of the states by acts of the 
Legislature forbidding such concession to the carriers, as id Iowa, Kan- 
sas, Mississippi, Nebraska, etc., in some others, as in Texas, even by 
constitutional provision to the same effect, and in England a partial 



I N  THE SUPREME COURT [I51 

departure from the common-law rule by the courts was promptly cor- 
rected by an act of Parliament. Where this has not been done, the 
furthest that any court has yielded the common-law rule that the car- 
rier shall not contract against his own negligence is that the carrier 
may stipulate for a reasonable and just sum to be paid in case of loss, if 
there is a bona fide valuation, made voluntarily by the shipper and the 
carrier, but the court will hold void "an arbitrary preadjustment of the 
measure of damages." Yet that is exactly what, by the evidence, was 
done in  this case. There was in proof no examination of the stock in 
this car by the agent of the carrier and the shipper, with a voluntary 
agreement as to fair average value of the mules to be paid in case of 
their loss. Such agreement some courts have upheld, not as a stipulation 
against liability for its own negligence by the carrier, but as a method of 
fairly adjusting the loss beforehand. The objection to this apparently 
fair arrangement is that i t  has led to the practice of which this case is 
an example. 

Here the carrier had his "preadjusted arrangement" in the shape of 
a bill of lading, in which i t  had already printed, as a part of it, the pro- 
vision that if any horse or mule was killed by the negligence of the car- 

rier, the carrier's liability should "not exceed $100 per head." 
(253) The shipper was forced to take the terms the carrier offered, be- 

cause the latter had prescribed of its head and power a most 
effective penalty of some $250 in the shape of additional freight if the 
carrier insisted on his common-law right to hold the carrier liable for 
the actual value of a mule if killed by the defendant's negligence. I t  
was stated, and not denied in the argument here, that the alternative 
freight was $450 on this car load. The device resorted to requires no 
discussion. The carrier had as much right to make the additional 
freight $1,000 as $250, for the addition is so exorbitant that i t  shows 
its real purpose, the actual freight paid being $205. I n  Brown v. Te!. 
Co., 111 N.  C., 187; 32 Am. St., 793, we held that a telegraph company 
could not stipulate against liability for its owh negligence, though there 
the additional charge was only a few cents (one-half of the original 
charge), and that for additional service of repeating the message. 

Indeed, the stipulation here is not even "an average." I f  the animal 
is worth ever so much more than $100, when i t  is lost by the carrier's 
negligence, the shipper can in no event recover more than $100; while 
if the animal is worth less, the shipper can recover, under the terms of 
this bill of lading, only its true value. This is not a contract, but, in 
homely, everyday language, "a jug-handle proposition," all on one side. 
Such stipulation was held, therefore, invalid. Comover v. Express Co., 
40 Mo. App., 31; R. R. v. Sowell, 90 Tenn., 17; Eels v. R. R., 52 Fed., 
905; Calderon v. S .  S. CO., 69 Fed., 574, and in other cases. 
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I t  is not a contract besides, because i t  was not voluntary. The ship- 
per had to take what was tendered him. He could not pay $250 pen 
alty to get his rights as they are recognized by the common law and our 
own decisions, and unrepealed by any statute. 

I t  was, further, not a contract because there was no actual agreement 
shown-which is essential to a contract-as to the valuation, no bonn 
fide examination and valuation of the average value of the mules in this 
car load, which it devolved upon the defendant to prove, but merely a 
printed rate in the bill of lading fixing $100 as an "arbitrary pread- 
justment," which all courts have denounced as illegal. R. R. v. Hull, 
124 Ga., 322 ; 4 L. R. A. (N. S.), 898, and notes ; Sutherland Damages, 
see. 904; Hutchinson on Carriers, 250; 6 Cyc., 392, and cases there col- 
lected; 5 A. & E. (2 Ed.), 308, and cases there cited; 4 Elliott R. R., see. 
1497, citing a long list of authorities, State and Federal. 

This Court has often passed on this matter, and our decisions should 
not be overruled, under which we have heretofore maintained the 
protection which shippers are entitled to at  common law, that a (254) 
carrier "shall not stipulate against liability for loss incurred by 
its own negligence." This was reaffirmed by a unanimous Court as late 
as McConnell6. R. R., 144 N. C., 90, citing Everett v. R. R., 138 N. C., 
68; Par1cer.v. R. R., 133 N. C., 335; Gurdmer v. R. R., 127 N. C., 293; 
Mitchell v. R. R., 124 N. C., 238. 

I n  Gardner u. R. R., 127 N. C., 293, it is said: "It is a well-settled 
rule of law, practically of universal acceptance, that for reasons of pub- 
lic policy a common carrier is not permitted, even by express stipulation; 
to exempt itself from loss caused by its own negligence," citing Steam 
Co. v. Ins. Co., 129 U. S., 397, and numerous other decisions. 

I n  Everett v. R. R., 138 N. C., 68,'Hoke, J., speaking for a unani- 
mous Court, says: "It is the settled law of this State that a common 
carrier may relieve itself from liability as an insurer upon a contract 
reasonable in its terms and founded upon a valuable consideration, but 
i t  cannot so limit its loss or damage resulting from its fiegligence." 
And, he adds, "They can contract neither for total nor partial exemp- 
tion so occasioned. Capehart v. R. R., 81 N. C., 438 ; Gardner v. R. R., 
127 N. C., 293. The same doctrine is very generally accepted in other 
jurisdictions." Judge Hoke further says: "It would be an idle thing 
for the courts to declare the principle that contracts for total exemption 
from such loss are subversive of public policy and void, and at the same 
time permit and uphold a partial limitation," citing Hosiery Co. v. R. 
R., 131 N. C., 238. He also quotes Express Go. v. Backman, 28 Ohio 
St., 156:' "To permit carriers to fix a limitation to the amount of their 
liability for negligence is, in effect, to permit them to exempt them- 
selves from such liability.'' He quotes with approval extracts from . 
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Moulton v. R. R., 31 Minn., 89; Hutchinson Carriers, sec. 250, and 
other authorities. To same effect, McConnell v. R. R., 144 N. C., 90, 
and cases cited. 

Has  that been attempted here? I t  is agreed by the parties- 
1. That said mule, while in  possession of defendant in transit, was 

ruined and rendered wholly worthless by and through the negligence 
of the defendant, and was thereupon killed. 

2. That the actual value of said mule was $201.81 and had cost plain- 
tiff that sum. &. E. D. 

Still the defendant insists that the plaintiff can recover only $100. 
I f  so, what becomes of the above and other decisions of this and other 
courts which have preserved hitherto to shippers in this State, as else- 
where. the ~rotect ion of the common-law ruik that carriers cannot con- 

tract, in  whole or in  part, against liability for loss caused by 
(255) their own negligeme? I t  has not been repealed by any statuk. 

The defendant relies upon Jones v. R. R., 148 N. C., 581. 
But  that opinion, in its language, dealt only "with a voluntary agree- 
ment, fixing in good faith a reasonable value on a species of property 
of uncertain value." Here there was not shown either a "voluntary 
agreement" or any "fixing in good faith a valuation," nor was $100 for 
a-mule which the-defendant admits cost and was worth $200 a "reason- 
able value," nor was the species of property of "uncertain value," f o ~  
rarely is the value of any property more readily ascertainable. But 
even had that decision lacked these limitations, a rule so long and uni- 
versally recognized as essential to the protection of the public should 
not be set aside by the authority of a single decision; but, rather, if 
such decision were found to be contrary to the "well-settled law," as 
Hoke, J., terms i t  in  Everett v. R. R., 138 N. C., 68 (approving Gard- 
ner v. R. R., 127 N. C., 293), we should take this first opportunity to 
correct i t  and restore to the shippers of the State their ancient and ac- 
customed right, of which they should not be deprived by any act of 
ours. 

The device of charging more than double the freight if liability for 
loss caused by the carrier's own negligence is not waived (as to half the 
value of the freight) is transparent. Besides, as many courts have held, 
"the measure of care required of the carrier cannot be made to depend 
on the rate paid." Many other courts have held that '(shipper and car- 
rier are not on equal footing, and to allow the latter to absolve itself 
from the duty of exercising care and fidelity is inconsistent with the 
very nature of its undertaking." 4 Elliott Carriers, sec. 1497; R. R. v. 
Lockwood, 84 U. S., at pp. 379, 381, 384. 

The duty of the carrier to carry without negligence goods entrusted 
to him is of the very essence of his duty to the public as a common car- 
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rier, and cannot be dispensed with, either in whole or in part, by any 
contract or device, even if voluntary on the part of a shipper, much less 
by an "arbitrary preadjustment," as in this case, to. pay lem than half 
the loss caused admittedly by the carrier's own negligence. When prop- 
erty entrusted to a carrier is damaged or lost by its negligence, no reason 
can be given why the true value shall not be ascertained and paid, as at 
common law. 

This Court held in McNei11 v. R. R., 135 N. C., 682, that the carrier 
could not protect himself from liability for damage caused by 'its own 
negligence by a stipulation on the back of a free pass, when all charges 
had been remitted. Certainly i t  cannot do so in consideration of a 
mere alleged reduction in rate. I n  Brown v. TeZ. Co., 111 N. C., 
187, we held that a telegraph company co* not stipulate against (256) 
liability for its negligence even when the alternative rate, with 
such liability, was only fifty cents more, and that, too, for additional 
service in repeating the message. Certainly the defendant cannot stip- 
ulate against its negligence when the alternative rate, with the common- 
law liability, is $250 more, and more than double the rate. The diffi- 
culty of adjusting the damage in the loss of a mule or other goods is less 
than that of fixing the damage from the negligent transmission of a 
telegram. 

I f  the defendant can in this case stipulate against over one-half of 
the loss, which i t  admits was caused by its negligence, i t  can stipulate 
against its liability for its own negligence beyond one-tenth or even one 
per cent. There is no safety to the public when any inroad, under any 
device, is allowed upon the common-law rule that common carriers can- 
not contract against liability for their own negligence. They are com- 
mon carriers and cannot be released from the public duty to carry with- 
out negligence. The shipper cannot deal with them on an equal footing, 
and any contract relieving the cqrrier from his duty to the publi< under 
whatever giise, should be held absolutely null and void. 

Cited: Stringfield v. R. R., 152 N. C., 130, 139; Breeding Asso. v. 
R. R., ibi$., 346; Harden v. R. R., 157 N. C., 250; Mule Go. v. R. R., 
160 N. C., 224, 247; Horse Exchange v. R. R., 171 N. C., 72. 

Note.-The Cummim Amendment has settled the law as stated in 
the dissenting opinion. 
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ELIZABETH BELLAMY, EXECUTRIX AND INDIVIDUALLY, V. GEORGE W. 
ANDREWS ET AL. 

(Filed 3 November, 1909.) 

1. Appeal and Error-Referee-Report Confirmed-Supreme Court-Find- 
in gs. 

Upon appeal from the confirmation by the trial court of the report of a 
referee setting aside a deed as having been obtained by undue influence 
amounting to fraud, the Supreme Court has no power to make findings 
from the evidence, but can only determine as to whether there is suffi- 
cient legal evidence to support the findings which have been made. 

2. Deeds and Conveyances-Consideration-Fraud-Money Advanced- 
Equity. 

A conveyance obtained by one whose position gave him the power and 
influence over the grantor, without proof of actual fraud, shall not stand 
a t  all, if without consideration; and where there has been a partial or 
inadequate consideration it shall stand only as a security for the sum 
paid or advanced. 

3. Appeal and Error-Referee-Report Confirmed-Fraud-Evidence. 
In this case the evidence tended to show that the defendant, a grandson 

of the grantor, an. aged woman, induced her to make a conveyance to him 
of her home in consideration of his assuming her debt secured by a mort- 
gage thereon she was in dread of being foreclosed; that defendant re- 
tained the deed but did not perform his agreement; that the defendant 
agreed with the plaintiff, a granddaughter of the grantor, that he would 
pay the interest on the debt if she would pay the taxes, which was done 
up to the death of the grandmother, and that plaintiff was kept in igno- 
rance of the conveyance until after she had qualified as executrix. The 
grandmother remained in possession to the time of her death, but was 
kept in ignorance by the defendant of his failure to assume the mortgage 
indebtedness. - In a suit by the plaintiff as executrix and heir a t  law: 
Held, evidence sufficient to set aside the deed. 

APPEAL by defendants from Lyon, J., a t  April Term, 1909, of 
(257) WAKE. 

This action is to set aside a deed. The action had been re- 
ferred to Hon. Thomas B. Womack as referee. Exceptions were filed 
to his report by the defendant. His  Honor overruled the exceptions and 
confirmed the report. Defendant appealed. 

The facts are stated i n  the opinion of the Court. 

W. A. Hontgomery, J .  N.  Holding and R. N .  8imm.s for plaidif. 
W.  N.  Jo%es, Armistead Jones and James H. Pou for defendant. 

BROWN, J .  The plaintiff sues to set aside a deed made by her grand- 
mother, Elizabeth Johnson, to the grantor's grandson, the defendant 

250 



N. C.] FALL TERM, 1909 

George W. Andrews, upon the ground that the execution thereof was ob- 
tained by undue influence and fraud, and to declare void a deed by said 
Andrews to his brother, the defendant William R. Andrews, for a por- 
tion of the land, upon the ground that said William R. Andrews took 
with notice. 

Elizabeth Johnson, on 24 January, 1903, devised said property to 
plaintiff by will, duly probated 6 October, 1905. After the death of 
said Elizabeth Johnson, which occurred on 26 September, 1905, the 
plaintiff ascertained for the first time that the defendant George W. 
Andrews was claiming said land under a deed from said Elizabeth John- 
son, bearing date 11 April, 1898. 

Among the findings made by the referee are the following: 
24. That the deed executed on 11 April, 1898, by Elizabeth Johnson 

to George W. Andrews was obtained by undue influence, which 
amounted to fraud, though without moral turpitude. (258) 

27. That the defendant W. R. Andrews purchased with full 
knowledge. 

Upon said findings, and others, the referee held as one of his conclu- 
sions of law that "the plaintiff is entitled to a rescission and cancella- 
tion of the deed of 11 April, 1898, upon paying to George W. Andrews all 
sums advanced by him and by William R. Andrews for him, with interest 
from the respective dates of payment." 

I t  was admitted upon the argument by appellant that the only ques- 
tion before this Court is the sufficiency of the evidence to support this 
finding of the referee. 

We have examined all the evidence set out in the record, and also the 
very clear, concise and complete report of the referee, and are led to the 
conclusion that his Honor committed no error in sustaining.his judg- 
ment. We have no power to make findings ourselves from the evidence. 
We can only determine whether there is sufficient legal evidence to sup- 
port those made below. Whether the evidence discloses evidence suffi- 
cient to support a charge of moral turpitude, or fraud, in  its everyday 
significance, i t  is unnecessary to decide. I t  is not essential that it 
should. The evidence does disclose a state of facts which amounts to 
legal fraud, and warrants a court of equity in avoiding the deed and . 
charging the property with the money paid out by the defendants, as 
was done by the referee and confirmed by the judge. 

I t  is an established doctrine, founded on a great principle of public 
policy, that a conveyance obtained by one whose position gave him 
power and influence over the grantor, without proof of actual fraud, 
shall not stand at all, if without consideration, and that where there 
has been a partial or inadequate consideration it shall stand only as a 
security for the sum paid or advanced. 
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These authorities, we think, support this statement of the law. Hu-  
guenin v. Basely, 14 Ves. Jr., 273, where Lord Eldon set aside a volun- 
tary settlement obtained by a clergyman from a widow. Harvey v. 
N o u r ~ t ,  8 Beavan, 437; Buffalow v. Buffalow, 22 N.  C., 241; Mullam 
v. McCandless, 57 N. C., 425; Putrill v. Pzctrdl, 58 N. C., 64; X. C., 
59 N. C.. 337: Frarzi%lin v. Ridenhour. 58 N. C.. 421. 

The evidence discloses that Elizabeth Johnson was a very aged woman 
at  the time she executed the deed, and for some time before was exceed- 
ingly feeble and helpless, dependent almost entirely upon the plaintiff 

and plaintiff's mother for her support. The only property she 
(259) owned was the house and lot in controversy, where she resided, 

and craved most earnestly to remain there until she died. There 
was a mortgage upon this property for $3,625, bearing eight per cent 
interest, held by one Moore, upon which the interest was in some part 
unpaid. This mortgage was a source of extreme anxiety to Mrs. John- 
son, who feared it would be foreclosed. George W. Andrews induced 
his grandmother to make and execute a will, devising to him the prop- 
e r tyabs~ lu t e l~ .  The inducement to make the will was the promise of 
said Andmws to assume and discharge the mortgage indebtedness above 
mentioned. Andrews took the will in his possession and kept the plain- 
tiff in entire ignorance of it. He  then induced plaintiff to agree to pay 
all the taxes on the property, upon the understanding that said Andrews 
would pay the interest on the mortgage. I n  pursuance of this agree- 
ment, said Andrews did pay the interest annually on the mortgage debt, 
and plaintiff paid out of her earnings as a school-teacher the annual 
taxes upon the property, amounting ;to over nine hundred dollars. Sub- 
sequently, George Andrews informed his grandmother that she must 
make him a deed for the property or he would not comply with his prior 
agreement to assume the mortgage debt. This deed was drawn by An- 
drew~' attorney and is the deed sought to be set aside. I t  recites that 
George -4ndrews agrees "to assume-the payment of said encumbrance 
or indebtedness" as a condition upon which the deed was 'executed. 

The evidence shows that George W. Andrews did not assume thc 
mortgage debt, but on the same day the deed was executed he caused to 
be a note and mortgage to the Dime Savings Bank to obtain 
money with which to pay the Moore mortgage. This new mortgage 
was given to secure a note for $3,800, all of which money George W; 
Andrews received and used it in paying the Moore mortgage. This 
new note -and mortgage was executed by Elizabeth ~ohnson-and was 
her obligation. Said Andrews signed them with her, but erased his 
name, without her knowledge, before delivery to the bank, thus releasing 
himself from all liability. 

At this time Elizabeth Johnson was eighty years of age, very infirm 
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physically and very greatly worried over the prospect of losing her 
house. Under such circumstances i t  was quite an eGy matier for her 
grandson, in whom she reposed confidence, to persuade her to make this 
deed by agreeing to assume the mortgage debt. The fact that he did 
not pay i t  or even assume it, but, without his grandmother's knowledge, 
erased his name from the note, is some evidence of a fraudulent purpose 
on his part. As an inducement to make the deed, he had prom- 
ised positively to assume the mortgage debt, and the first thing he (260) 
does after he gets the deed is to evade all liability himself and 
leave his grandmother solely liable to the bank and exposed to fore- 
closure at  any time after maturity of the debt. 

Then, again, he studiously concealed from the plaintiff the execution 
of the deed and that he was endeavoring to get title to property upon 
which she was paying the annual taxes, in good faith, in pursuance of 
their previous agreement, in order to save their grandmother a home. 
Not only was plaintiff paying the taxes, but she was assisting continu- 
ally in the support of Mrs. Johnson. 

I n  reviewing the evidence, the manifest thriftiness of George W. An- 
drews in dealing with his aged and helpless grandparent is in striking 
contrast with the noble and unselfish generosity and devotion of Eliz- 
.abeth Bellamy. 

This defendant incurred no legal obligation whatever for his grand- 
mother and has paid nothing for this property except what interest he 
has paid on the mortgage debt, and thia sum, under the decree, will be 
returned to him. 

The evidence justifies the finding that the value of the property at 
, the date of the transaction was $7,000, and the sum paid out is therefore 
manifestly inadequate, under the circumstances and upon the conditions 
under which the deed was made. 

We are of opinion that there is evidence to support the several find- 
ings of fact of the referee,' and, applying the principle of law to the 
facts as found, the court below committed no error in setting aside the 
deed and charging the money paid out upon the property. 

The judgment of the Superior Court is 
Affirmed. 

. Cited: Pritchard v. Bmith, 160 N. C., 84; Daniel v Dixon, 161 N. C., 
381. 
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B. F. SMITH ir. GLOBE HOME FURNITURE MAKUFACTURING 
COMPANY. 

(Filed 11 November, 190%) 

1. Appeal and Error--Grouping Exceptions, Etc., Relied On-Rule of Court- 
Appeal Dismissed. 

Where there is a' failure of:the appellant to group, number and assign 
in an orderly manner the exceptions taken during the course of the trial, 
as required by the rule of the Supreme Court, the appeal will be dis- 
missed. The Supreme Court in this case, as required by the statute, ex- 
amined the record and found no error therein. 

2. Same-Nonsuit-Another Action. 
When it appears that the appellant, the plaintiff in the lower court, 

has been nonsuited, and the merits of the case have not been passed upon 
by any conclusive ruling of that court, he may again bring his action after 
his appeal has been dismissed for his failure to comply with the rules 
of this court to group, number and assign the exceptions taken upon the 
trial. 

APPEAL by plaintiff from Long, J., at August Term, 1909, of 
(261) GUILFORD. 

The facts are stated in the opinion of the Court. 

George M. Pntton for plaintiff. 
King & Kimball, T. 8. Beall and G. 8. Bradshaw for defedant. 

WALKER, J. The plaintiff alleges that he was injured while in the 
employ of the defendant, by defective machinery. The difficulty. we ,  
encounter in deciding the case arises out of the failure of the appellant 
(the plaintiff) to ask for any special instructions upon the evidence, 
and the fact that the charge of the court is not before us. We have 
nothing but the process, pleadings, judgment and what purports to be 
a case on appeal, but wh~ch merely states the evidence in the cause. 
Judgment was given against the plaintiff, but i t  does not appear whether 
upon the pleadings or the evidence. There is no assignment of errors. 
The plaintiff, having been nonsuited, may sue again, if so advised, and 
he will not be estopped or barred by the judgment in this case (Twsey 
v. Owem, 147 7. C., 335), for the merits of the case, it appears, have not 
been passed upon by any conclusive ruling of the court. We must in- 
sist upon a strict compliance with the rule, which requires an assign- 
ment of the errors relied on in this Court. I t  is a most reasonable rule, 
because the appellant is thereby notified of the specific matters which 
will be involved in the appeal; i t  enables counsel to prepare their case 
with greater ease, eliminating all immaterial questions; and, lastly, but 
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by no means the least of all, i t  places before the Court in condensed 
form the entire case, so that we can the more readily understand the 
argument of counsel and consider the case more intelligently as the dis- 
cussion before us progresses. But i t  is sufficient to say that i t  is the 
rule of this Court,-which was adopted after mature consideration, and 
is far less drastic or exacting in its requirements than similar pro- 
visions in other appellate tribunals, where even an assignment of errors, 
strictly conforming to our rule, would not be tolerated for a moment. 
We have more than once held, with some degree of emphasis, that this, 
as well as the other rules of the Court, will be enforced, reason- 
ably, of course, but according to their plain intent and purpose. (262) 
I n  this case i t  seems that the appellant failed to comply with 
the rule which requires the errors, which were pointed out by exceptions 
taken during the course of the trial, to be grouped and numbered or 
assigned in an orderly manner. We are therefore not permitted to 
consider the able and carefully prepared brief of his counsel, or to enter 
upon a consideration of the case upon its merits. I t  is our duty, though, 
under the statute. to examine the record. We have done so. and find 
no error therein. The appellee moved to affirm the judgment, under 
the rule as construed by this Court in DavQ v. Wall, 142 N. C., 450; 
Marable v. R. R., 142 N. C., 564; Lee v. Baird, 146 N. C., 361; Thomp- 
son v. R. R., 147 N. C., 412; Ullery v. Guthrie, 148 N. C., 417. As 
the case is now presented to us, we must allow the motion and affirm 
the judgment. 

Affirmed. 

Cited: Pegram v. Hester, 152 N. C., 765; Jones v. R. R., 153 N. C., 
422; Eeller v. Fiber Go., 157 N. C., 576; Barrifiger v. Deal, 164 N. C., 
249; Wheeler v. Cole, ibid., 380; Porter v. Lumber Co., ibid., 397; 
Register v. Power Co., 165 N.  C., 235; Carter v. Reaves, 167 N. C., 
132; Culhreth v. R. R., 169 N. C., 727. 

R. G. CAMPBELL v. D. K. HUFFINES. 

(Filed 11 November, 1909.) 

Partnership-Duplicated Agreement-Annulment of Partnership-Fraud- 
Innocent Persons. 

One who has entered into a partnership with another, expressed the 
agreement in duplicated and signed writings, and then agreed to annul 
the partnership, leaving the duplicate agreement in the hands of the other 
party, is liable to a stranger who is thereafter fraudulently- induced by the 
other partner to lend money, in good faith, upon exhibition of the duplicate 
partnership agreement, within the period of its stated duration, and for 
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purposes within its expressed scope. He has put it within the power of 
the other partner to commit the fraud, and should suffer loss rather than 
an innocent stranger who has advanced the money in good faith. 

APPEAL by defendant from Long, J., at  June Term, 1909, of GUIL- 
FORD. 

The evidence discloses the following facts: One W. H. Harp, on 23 
May, 1903, applied to plaintiff for a loan of $500. Harp was in the 
retail whiskey business, in Greensboro, and doing business in a building 
owned by defendant. Harp called plaintiff into his place of business. 
The plaintiff at first declined to make the loan; that Harp was not con- 
sidered solvent. Harp took from his safe a written contract of partner- 
ship between him and defendant, dated 5 June, 1902, which, aniong 
other things, stipulated that Harp should manage the business, do the 

buying, pay the bills, make all contracts, sign all checks and have 
(263) entire control of the business; that each of the partners was the 

owner of one-half; that defendant had loaned Harp the money to 
buy a one-half interest in the business of C. A. Miller & Co. ; that the 
business should be conducted under its then name, C. A. Miller & Go., 
until 1 July, 1902, and after then should be changed to such name as 
might be agreed upon; that the partnership should continue until 1 
July, 1903. Plaintiff testified that he knew the signature of D. R. 
Huffines, and, after seeing the written agreement, loaned the money and 
took the note, signed "Harp & Huffines"; that Harp told him the money 
was needed to pay bills; that Huffines was out of town; that the money 
would be repaid in a short time; that $200 was repaid him by Harp, by 
check given him by Harp in the place of business. The defendant ad- 
mitted signing the contract of partnership; that on the next day there- 
after he decided not to proceed further; that he agreed with Harp to 
cancel the contract; that he tore up his copy and Harp promised to tear 
up and destroy his copy; that he did furnish Harp the money to buy 
a one-half interest in the business of C. A. Miller & Co. and took his 
note for $1,200, and that Harp had paid him $700. The jury found, in 
response to issues submitted without objection, that the defendant and 
Harp were partners at  the time plaintiff loaned the money, and that the 
defendant and Harp were both indebted to plaintiff for the balance due. 
The defendant Huffines alone appealed from the judgment rendered on 
the verdict. 

Johfi A. Barringer for plaintiff. 
A. L. Brooks and Thomas & Hoyle for defendant. 

MANNING, 5. We think the judgment of the court below is sustain- 
able by the application of a few well-settled principles. The first head- 
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note (which the opinion sustains) of Cotton v. Evans, 21 N. C., 284, 
declares: "A mercantile instrument, given in the partnership name, 
binds all the partners, unless the person who took i t  knew or had reason 
to believe that the partner who made it was improperly using his author- 
ity for his own benefit, to the prejudice, or in a way that might be to the 
prejudice, of his associates." Again, i t  is declared in that opinion: "In 
such a case there is a loss to fall on one of two innocent persons; and 
the question is, which of them ought to bear i t ?  Manifestly he who , 

entrusted the power. I t  was susceptible of abuse, and he knew that 
when he conferred it. I t  is not, in point of form, exceeded; and if i t  has 
been employed for a different purpose than that for which is was cre- 
ated, that is a risk that must have been Been and undertaken from 
the beginning." This case has been cited with approval in (264) 
Pou~eli! c. Flowers, ante, 140, in which other casw are cited sus- 
taining the same principle. The defendant signed the articles of part- 
nership; gave Harp, his copartner, a duplicate original; permitted him 
to keep i t ;  Harp took i t  out of the iron safe in the place of business, 
showed i t  to plaintiff, and plaintiff, knowing the defendant's signature, 
loaned the money qn the faith of it. The date of the loan was within the 
time stipulated for the duration of the partnership. The defendant put 
it in the power of his associate, Harp, to mislead the plaintiff and to 
defraud himself. The quwtion simply is, which should suffer the loss, 
the plaintiff or the defendant? I t  is well settled by many adjudications, 
here and elsewhere, that the party putting i t  within the apparent power 
of another to commit a fraud should suffer a loss, rather than a stranger 
who has innocently and in good faith acted upon this apparent power. 
Ellison v. Bexton, 105 N. C., 356. By the written contract the defend- 
ant was an actual partner, not simply an apparent partner. What the 
partner, Harp, did was strictly within his power, under the written 
agreement and within the time stipulated for the duration of the part- 
nership. "Where a man holds himself out as a partner, or allows others 
to do so, he is properly estopped from denying the character he has 
assumed, and upon the faith of which creditors may be presumed to have 
acted." 22 Am. & Eng. Enc., 55; Thompsort v. Bank, 111 U. S., 529. 
The defendant 'could easily have seen that the duplicate original held 
by Harp was destroyed, and the protection of himself from liability 
would clearly seem to have demanded it. We have carefully examined 
the exceptions taken by the defendant at the trial, 50th in the taking of 
the evidence and to the charge of his Honor, and the authorities cited 
in the able brief of his attorney, and we find no error. The judgment 
is therefore 

Affirmed. 
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THE LANCASTER TRUST COMPANY V. J. B. MASON. 

(Filed 11 Xovember, 1909.) 

1. Contracts Written-Correspondence-Shares of Stock-Dividends Re- 
served-Questions of Law. 

When the transactions leading to and consummating a sale of certain 
shares of stock are embraced in the correspondence between the parties 
and put in evidence, it is a written contract of sale, and its construction 
is a question of law. 

2. Same-interpretation. 
When the purchaser of certificates of stock in a corporation has accepted 

a proposition from the owner reserving the "January dividends," all sums 
theretofore set apart for distribution as dividends among the stockholders 
and payable in January following are reserved to the seller." 

3. Same-Extra Dividends. 
A purchaser of certMcates of stock under an agreement reserving to 

the seller the dividends to be declared in January, and without the knowl- 
edge of either party the corporation had declared an extra cash and stock 
dividend then to be paid, is liable to the seller for the extra cash dividend 
and the value of the stock dividend which he thereafter has received and 
collected from the corporation. 

MANNING, J., took no part in the decision of this case. 

APPEAL by plaintiff from Long, J., at March Term, 1909, of 
cover of the defendant the value of a certain dividend collected by him 
(265) DURHAM. 

Action by plaintiff, as trustee of Margaret G. Arnold, to re- 
for the Durham Cotton Mill Company. 

The facts are fully stated i n  the opinion of the Court. 
At conclusion of plaintiff's evidence a motion to nonsuit was allowed, 

and plaintiff appealed. 

GJes & Sykes for plaintif. 
Poushee & Poushee for defendant. 

BROWN, J. The plaintiff sues to recover certain dividends declared 
by the Durham Cotton Manufacturing Company at the meeting of the 
directors of said company on 16 December, 1907, viz., a 6 per cent extra 
dividend and a 50 per cent stock dividend, said dividends amounting to 
$120 and $1,000, respectively. 

On 16 December, 1907, the directors of the Durham Cotton Manu- 
facturing Company met at  Watts's office i n  the city of Durham and de- 
clared a 4 per cent semiannual, a 6 per cent extra and a 50 per cent 
stock dividend, payable to the stockholders of record of said company 
on 2 January, 1908. 

258 
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On said date, 16 December, 1907, the plaintiff, as trustee of Margaret 
G. Arnold, both of the city of Lancaster, State of Pennsylvania, was 
the owner of four shares of the capital stock of the said Durham Cot- 
ton Manufacturing Company of the par value of $2,000. On said date, 
16 December, 1907, the defendant, J. B. Mason, a resident of the city 
of Durham, State of North Carolina, was a stockholder in  said com- 
pany. 

On 27 December. 1907. thk  lai in tiff forwarded to the Citizens 
National Bank, of ' ~ u r h i m ,  G. C., four shares of stock held by (266) 
it in the Durham Cotton Manufacturing Company, attached to 

I 

a sight draft on J. B. Mason, the defendan4 pursuant to the following 
letters and telegrams, which said letters and telegrams embrace the con- 
tract of sale of said stock by the plaintiff to the defendant, viz. : 

DURHAM, N. C., 19 December, 1907. 
LANCASTER TRUST COMPANY, 

Lamaster, Pa. 
DEAR SIR :-Some time ago I was informed that you had a client who 

desired to dispose of some stock of the Durham Cotton Manufacturing 
Company. I was not in a position to handle any at that time; but if 
you still hold this stock, I would handle i t  promptly at $650 per share, 
and if you desire to accept this offer you can forward certificate to J. 
Harper Erwin, treasurer of Durham Cotton Manufacturing Company, . 
with instructions to transfer same on payment of above price. This 
offer is for not over ten shares. Please advise prompt acceptance of this 
offer by wire, at my expense, and oblige, 

Yours truly, J. B. MASON. 

LANUASTER, PA., 23 December, 1907 
MR. J. B. MASON, 

Durham, N .  C. 
DEAR SIR:-We are in receipt of your favor of the 19th inst., stating 

that you would handle the four shares of the Durham Cotton Manufac- 
turing Company's stock at $665 per share. I n  reply, beg to say that 
we have other parties who are desirous of purchasing this stock. If you 
will put an offer into our hands of $675 per share, allowilzg the Jam,- 
ary dividemi to us, we will consider making the sale. To this note we 
await your prompt reply. Yours very truly, JOHN HERTZLER, 

President. 
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Telegram from Mason to Lancaster Trust Company: 

(c) 

DURHAM, N. C., 25 December, 1907. 
JOHN HERTZLER, 

President Lancaster, Trust Company, 
Lancast er, Pa. 

Answering you letter 19th) your offer accepted. Attach stock, prop- 
erly endorsed, to demand draft at price named, with January 

(267) dividend added, and I will honor same on presentation. Send 
draft to Citizens National Bank, this city, and same will be re- 

mitted at  par. Send stock to reach here Saturday. Party out of town 
after this date. Answer. 5. B. MASON. 

DURHAM, N. C., 25 December, 1907. 
JOHN. HERTZLER, 

President the Lancaster Trust Company, 
Lancaster, Pa. 

DEAR SIR:-I wired you today as follows, which I now beg to con- 
firm: "Answering your letter of the 19th) your offer accepted. Attach 
stock, properly endorsed, to demand draft at price named, with January 
dividend added, and I will honor same on presentation. Send draft to 
Citizens Nation61 Bank, this city, and same will be remitted at par. 
Send stock to reach here Saturday. Party out of town after this date. 
Answer." 

My client will leave Saturday, and he desires to know whether he will 
get the stock in order that he could arrange payment for same before 
leaving; hence I telegraphed instead of writing. The offer is for $675 
per share, with January dividend. Yours very truly, 

J. B. MASON. 

LANOASTER, PA., 27 December, 1907. 
J. B. MASON, 

Durham, M. 0. 
Offer accepted. Will forward four shares today to'citizens National 

Bank. JOHN HERTZLER, 
President. 
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LANCASTER, PA., 27 December, 1907. 
MR. J. B. MAGON, 

, Durham, N .  C. 
DEAR SIR:-We are in receipt of your telegram, under date of the 

25th inst.. as follows: 
"Answering your letter 19th) your offer accepted. Attach stock, prop- 

erly endorsed, to demand draft at price named, with January dividend 
added, and I will honor same on presentation. Send draft to Citizens 
National Bank, this city, and same will be remitted at  par. Send stock 
to reach here Saturday. Party out of town after that date. Answer." 

To which we have replied this morning, as follows: 
"Offer accepted. Will forward four shares today to Citizens 

Bank." 
We are also in receipt of of your letter of the 25th inst. We are 

(268) 

today forwarding the four shares Durham Cotton Manufacturing Com- 
pany stock to the Citizens Bank, Durham, with instructions to deliver 
same to you upon the payment of $2,780. Any charges the bank may 
make for this transaction are to be paid by you. 

Yours very truly, 
JOHN HERTZLER, 

President. 

On 31 December, 1907, the four shares of stock purchased by J. B. 
Mason of the Lancaster Trust Company, trustee, were transferred on 
the books of the Durham Cotton Manufacturing Company-two shares 
to J. B. Mason and two shares to Y. E. Smith, superintendent of said 

& " 
The 4 per cent semiannual and the 6 per cent extra dividends were 

paid to the .defendant, J. B. Mason, and Y. E. Smith, and the stock rep- 
resenting the 50 per cent stock dividend was issued to them. Only the 
4 wer cent semiannual dividend has ever been received bv the Lancaster 
Trust Company, trustee. At defendant's suggestion, that was embraced 
in the draft drawn by plaintiff for the purchase price of the stock cer- 
tificates and voluntarily paid by defendant, although admittedly not em- 
braced in the contract of sale. 

The validity of the payment of the dividends by the corporation to 
Mason and Smith is not questioned, as they were the owners of record 
of this stock on 31 Deceaber, 1907, and the corporation had no notice of 
the plaintiff's claim. 

The question is, as between plaintiff and defendant, did the latter 
acquire title under the contract of sale to anything more than the cer- 
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tificates of stock duly assigned to him? If he acquired title to nothing 
more, then he and Smith are jointly liable for the extra dividends which 
they wrongfully collected as stockholders of record, for i t  seems to be 
admitted, or, if not admitted, i t  appears pIainly enough that in the pur- 
chase of the stock the defendant was acting as the agent of Smith as well 
as for himself. 

The "friend and client" referred to by defendant as being in such a 
hurry to "leave town on Saturday," and for whom the defendant pro- 
fessed to be acting, does not seem to materialize and appears to be as 
mythical a character as Sarey Gamp's celebrated friend, Mrs. Harris. 

The entire contract being in writing, i t  is a matter for judicial con- 
struction, and in construing i t  we think the court below was in 

(269) error. We are aware that this Court has once decided that a sale 
of shares of stock in a corporation carries with i t  the dividends 

declared by the company, when they are to be paid at a day subsequent 
to the transfer of the stock. Burroughs v. R. R., 67 N. C., 377. 
I n  his valuable work on Corporations, Judge Womack states that this 

case is against the great weight of authority. Section 520. But it is 
not necessary now to question it. 

I n  this contract of sale there+ an express reservation of the January 
dividend. The word "dividend" denotes a fund set apart by a corpora- 
tion out of its profits, to be apportioned among the shareholders. Black 
Law 'Diety., 381. 

This fund had been set apart on 16 December, 1907, and the contract 
of sale was made on 23 December. I f  the language of reservation will 
embrace the 4 per cent dividend i t  will likewise embrace the others. 
The plaintiff did not reserve only the so-called regular dividend. He 
reserved the "January dividend." The reasonable and natural con- 
struction is that plaintiff intended to reserve and did reserve any divi- 
dend payable in January. I t  is a matter of common knowledge that 
corporations frequently declare extra dividends at the close of the year, 
payable when their regular dividends are payable. Such dividends are 
as much dividends of this corporation as their regular dividends. I t  is 
therefore manifest that plaintiff intended to reserve all sums set apart 
for distribution among stockholders in January, and intended to sell 
only the naked stock certificates. 

This construction is fortified by the fact that in defendant's letter of 
19 December he proposes to buy, not the new stock to be issued, but the 
shares which plaintiff had previously held. 

I t  is true that at defendant's suggestion the plaintiff added the 4 per 
cent dividend to the purchase price of the original shares and drew on 
defendant for the total amount, but that was done for convenience and 
was no part of the terms of sale. I t  is perfectly manifest that plaintiff 
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did not know of the existence of this large melon to be cut and distrib- 
uted in January. I t  is not to be supposed that plaintiff intended to 
sell something that neither plaintiff or its client knew that the latter 
owned. 

Plaintiff's habitat was a long distance from Durham, and this news 
had not traveled in nine days even the short distance from Watts' office 
to defendant's banking house; for, although defendant was then a stock- 
holder, he swears in  his answer that when he purchased plaintiff's stock 
he had never heard of the extra dividends. I t  is therefore equally man- 
ifest that he did not intend to purchase anything more than the original 
shares of stock. He could not have intended to buy that which he did 
not know of. From defendant's own admission, the extra divi- 
dends were not in the contemplation of either party to the con- (270) 
tract. The entire correspondence, along with defendant's answer, 
indicates that the minds of the seller and the buyer met in one common 
understanding, and that the contract embraced and was intended to em- 
brace only the original shares of stock held by Margaret Arnold. 

I t  is immaterial to consider whether defendant was actually purchas- 
ing for his friend, who was so anxious "to leave on Saturday," or not. 
The evidence shows that these identical shares were transferred directly 
to him and his associate, Smith, and that they received the extra divi- 
dends. 

We are of opinion that his Honor erred in sustaining the motion to 
nonsuit, and that upon the facts contained in this record the plaintiff 
is entitled to the special cash dividend of 6 per cent and the cash value 
of the stock dividend, with interest from the date when received. 

As this case is to be tried again, we think i t  proper to suggest that 
Y. E. Smith be made a party defendant. The judgment of nonsuit 
is set aside. 

New trial. 

(Filed 11 November, 1909.) 

1. Judicial Sales-Deferred Payments-Title-Defenses-Arbitration. 

Purchasers of land at a judicial sale resisting payment of their not6s 
given for deferred payments, upon the ground that the lands overlapped 
an adjoining owner, and that therefore the commissioner could not make 
title, having agreed to submit this question to arbitration, are bound by 
the award made in conformity with their agreement, in the absence of 
fraud, misconduct, corruption, partiality or bad faith on the part of the 
arbitrators. 
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2. Arbitration-Award, Correct Form-Reasons and Evidence. 
Arbitrators are not required to set out in their award any reasons for it, 

or any of the evidence upon which it is based. 

APPEAL from Long, J., at  March Term, 1909, of DURHAM. 
Motion in the cause. His Honor denied the motion to set aside an 

award made by arbitrators, and gave judgment against respondents, J. 
W. Smith and 8. P. Mason, who appealed. 

The facts are stated in the opinion of the Court. 

(271) Giles & Sykes and W.  W. Mason for appellants. 
W. B. Guthrie, R. 0. Everette, D. W. Sorrel1 and Jones Fuller 

for appellees. 

BROWN, J. The respondents purchased at the judicial sale, made 
under the decree in this cause, certain real estate known as the High 
lot, for the sum of $4,370, payable one-third cash, one-third a t  six 
months and one-third at twelve months, with interest. The respondents 
failed to pay said notes, and the commissioners moved in the cause for 
judgment. The respondents made defense that the boundary of the lot 
was in dispute, and that the boundary as sold by the commissioners 
lapped over on the lot of one Christian at least five feet, and that the 
commissioners could not make title thereto. I n  the Superior Court it 
was agreed by all the parties, including these respondents, to refer the 
question as to quantity and boundary lines and title to three arbitrators, 
whose award should become the judgment of the. court. 

The arbitrators were selected and made their award, and these re- 
spondents except to the award. 

By the submission the parties agreed that the dispute as to the 
quantity of the land and the boundaries thereof should be decided by 
the arbitrators. 

These parties were capable of submitting their controversy to arbitra- 
ment, and consequently must be bound by the award, unless the arbi- 
trators have transcended their authority. Mibaps v. Estes, 137 N. C., 
535. The basis of the award is the submission, and under i t  the duties 
of the arbitrators are emphasized: "The special duty of these arti- 
trators shall be to ascertain and determine whether or not the commis- 
Goners can convey the amount of land which they offered to convey to 
the purchasers." This was the matter in dispute; this was submitted 
to the arbitrators, and their award determines and puts an end to that 
dispute. 

Respondents do not allege fraud, misconduct, corruption, partiality 
or bad faith on the part of the arbitrators. I n  the absence of such al- 
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legation and proof to support it, the award will not be set aside. Ezzell 
v. Lumber Co., 130 N. C., 205, 207; Henry v. Hilliwd, 120 N. C., 479, , 

487 and cases cited. 
The arbitrators have given no reasons for their award, and have 

stated with commendable clearness exactly what their award is, viz.: 
"We hereby award that the lines of the land sold by the commissioners in 
these proceedings to Messrs. J. W. Smith and S. P. Mason are as shown 
on the plot of E. C. Belvin of the property of J. S. and W. Mangum, 
on Chapel Hill Street, Durham, N. C., made 23 March, 1907, 
a copy of which is hereto attached and made a part hereof, and (272) 
we hereby ascertain, determine and award that said commis- 
sioners can convey the amount of land and the identical land which they 
offer to convey to the purchasers, J. W. Smith and S. P. Mason." 

Arbitrators are not required to set out in their award any reasons for 
it, or any of the evidence upon which it is based, and i t  is best they 
should not. Osborne v. Culvert, 83 N. C., 365 (369 and 370) ; Henry 
v. HJliard, 120 N. C., 479, 486 et seq.; Keener v. Goodsow, 89 9. C., 
273, 276. 

The judgment of the Superior Court is 
Affirmed. 

W. J. YOUNG v. BROOKS MANUFACTURING COMPANY. 

(mled 11 November, 1909.) 

Issues-Technical Error-Verdict-Harmless Error. 
This case was properly submitted to the .jury upon conflicting evidence 

and under proper instructions; and while there was technical error com- 
mitted as to one issue, it was cured in the manner in which the jury 
answered it. 

APPEAL from Long, J., a t  August Term, 1908, of CHATHAM. 
This litigation grows out of the following contract: 

NORTH CAROLINA-Durham County. 
This contract, made this 9 February, 1906, by and between R. J. 

Teague, of Person County, North Carolina, party of the first part, and 
W. J. Young, of Durham County, North Carolina, party of the second 
part, witnesseth : 

:That whereas said R. J. Teague has this day sold to said W. J. 
Young, for the sum of $1,185.50, one 35-horsepower boiler (Cornish) 
apd engine (Ajax) and sawmill fixtures, the said engine and boiler 
manufactured by A. B. Farquhar Company, of Pork, Pa., and the saw- 
mill and fixtures manufactured by the Salem Iron Works, of Salem, N. 
C. ; also a large belt, one 52-inch saw and four wheels for lumber truck, 
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upon all which property, together with other property, the party of the 
second part has this day executed a mortgage and lien to the party 
of the first part for the purchase of said property and for the faithful 
performance of this contract : 

And whereas said sawmill, boiler, engine and outfit is furnished 
to the party of the second part by the party of the first part to enable 

said party of the second part to cut and manufacture the timber 
(273) and lumber hereinafter mentioned : 

Now, therefore, in consideration of the premises and the fur- 
ther sum of $1 in hand paid to the party of the second part by the party 
of the first part, and other consideration between them moving, the said 
party of the second part hereby agrees to cut and manufacture into lum- 
ber all the timber bought by R. J. Teague and by R. J. and E. N. Teague 
in Chatham County, North Carolina, which consists of timber bought 
from Hugh Peebles, Ruffin Jones and wife and A. M. Burns and wife 
by said R. J. and E.  N. Teague, and that timber bought from L. Hatley, 
G. W. Maddocks and -------- Murdock by R. J. Teague, ail of which 
timber (except that of L. Hatley) is more specifically described by the 
deeds of the above-named parties, of record in the office of the Register 
of Deeds of Chatham County, to which reference is hereby made and 
taken as a part of this contract; and the said party of the second part 
agrees to take the trees as they now stand in the woods and cut and 
manufacture the same into lumber, at his own expense, and cut all of said 
trees down to eight or ten inches across the stump; and said party of 
the second part agrees to pile said lumber on sticks, as it is cut, high 
enough off the ground to prevent damage from moisture, said planks to 
be piled straight over each other, with sufficient space between the same 
to allow the air to properly circulate through, and in warm weather to 
stack said lumber from the saw as it is cut. Said party of the second 
part agrees to manufacture said lumber into such sizes and specifications 
as shall be furnished by said R. J. Teague ok his agents, from time to 
time, and said lumber to be stacked 300 feet from the sawmill site, and 
all the aforesaid work said party of the second part agrees to do in first- 
class, workmanlike manner. And the said party of the first part agrees 
to allow the said party of the second part the sum of $5 per thousand 
feet for the aforesaid work, and said amount to be credited upon the 
aforesaid debt of $1,185.50 owing to said Teague by said Young for 
sawmill outfit above described; the engine and boiler to be delivered to 
said Young at  Pittsboro, N. C., and sawmill at Goldston, N. C., both 
in (Ihatham County, and said Young to pay all freight charges on 
same. W. J. YOUNG. (Seal) 

R. J. TEAGUE. (Seal) 
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After plaintiff had begun to perform the contract, Teague assigned, 
on 23 May, 1906, all his rights, and transferred his obligations under 
i t  to the Brooks Manufacturing Company, with the knowledge of the 
plaintiff Young. I t  was alleged by the defendant that the plain- 
tiff agreed, at the time of the transfer to i t  by Teague, that he (274) 
would use in the manufacture of the lumber a cut-off saw and a 
lath machine, and that the price of making laths was agreed upon. I n  
the late summer, or early fall, 1906, differences arose between the plain- 
tiff and defendant, each alleging that the other was violating the con- 
tract, and each denying the charge of the other. These differences cul- 
minated in this litigation. On 16 October the plaintiff began suit 
against the defendant in the Superior Court of Chatham County, and 
on 22 October the Brooks Manufacturing Company began suit against 
Young in the Superior Court of Guilford County. Each sought and 
obtained restraining orders and injunctions until 1 January, 1907, when, 
at a term of the Superior Court of Guilford County, then in session, 
,Tustice, J., entered an order removing the Quilford case to Chatham and 
directing a consolidation of the two cases, and this order contains this 
agreement: "It is agreed by the parties that no claim for damages by 
the defendant (meaning Young) by reason of the plaintiff's (meaning 
Brooks Nanufacturing Company) taking control of the premises and 
cutting and sawing logs and timber be made, and that no claim shall be 
made by the plaintiff (Brooks Manufacturing Company) by reason of 
the defendant's (Young) failing to cut and saw timber and logs since the 
institution of this action, or for any alleged abandonment of the contract 
set out in the pleadings. This is not to affect the right of the plaintiff 
to recover, nor of the defendant to recover, for work done and for dam- 
ages alleged in his complaint in the cause pending in Chatham County, 
if he can establish right thereto; no damages to be shown after this 
date." The two cases being consolidated, Peebles, J., after hearing some 
of the evidence, made an order of reference, both plaintiff and defendant 
objecting and insisting upon a jury trial of the issues arising upon the 
pleadings. The referee appointed heard the case at length and filed his 
report to March Term, 1908, stating the facts found by him and his 
conclusions of law separately. Both parties filed exceptions, the plain- 
tiff demanding a jury trial and tendering issues upon the material dis- 
puted facts. The referee found that plaintiff was indebted to the de- 
fendant in the sum of $176.21. The case came on for trial before 
Long, J., the plaintiff insisting upon a jury trial. The following issues 
were submitted to the jury, whose response is stated to each issue : 

1. Did the Brooks Manufacturing Company commit a breach of its 
contract with plaintiff, Young, as aIIeged in the complaint ? Answer : 
Yes. 
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2. If the Brooks Manufacturing Company committed such a 
(275) breach, was i t  done in such a way to prevent Young from fully 

performing his contract, and under circumstances when he could 
have performed it but for such breach? Answer: Yes. 

3. What amount, if anything, was due Young by the Brooks company 
under the contract prior to 13 April, 19071 Answer: Eleven hundred 
and sixty-seven dollars. 

4. What amount, if anything, is Young damaged by reason of his 
being prevented from carrying out his contract, if Young was so pre- 
vented, as he alleges? Answer : Eleven hundred dollars. 

5. What amount, if anything, has Young been damaged by reason of 
the injunction sued out against him by the Brooks company? Answer : 
Two hundred and fifty dollars. 

6 .  Did W. J. Young commit a breach of his contract originally made 
between him and Teague, and afterwards between him and the Brooks 
Manufacturing Company? Answer : No. 

7. I s  W. J. Young indebted to the Brooks Manufacturing Company, 
as alleged in the pleadings filed by it, and, if so, in what amount? An- 
swer: Two notes, $395 each, with interest. 

8. What damage, if any, is the Brooks Manufacturing Company en- 
titled to recover from W. J. Young and his bondsmen on account of the 
injunction granted in this case against the Brooks company? Answer: 
None. 

The defendant excepted to the issues submitted, and tendered the fol- 
lowing issues : 

1. Did W. J. Young commit a breach of his contract originally made 
between him and Teague, and afterwards between him and the Brooks 
Manufacturing Company ? 

2. I s  W. J. Young indebted to the Brooks Manufacturing Company, 
as alleged in the pleadings filed by it, and, if so, in what amount? 

3. Was the Brooks Manufacturing Company indebted to W. 5. Young 
at the time of the commencement of the action on 16 October, 1906, and, 
if SO, in what amount? 

The defendant excepted to the refusal of his Honor to submit the 
third issue tendered by it. I t  further appears in the record that both 
parties agreed that damages arising from the restraining orders and 
injunctions should be assessed, if any; and evidence was submitted to 
the referee on such damages by both parties. At the trial before Long, 
J., the evidence taken before the referee was used and no witnesses were 
examined. There was judgment upon the verdict for the plaintiff, and 
defendant appealed to this Court. 
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Hayes d B y n u m  for ptaimtif. (276) 
H. A. Londom d !.Yon, Jwt ice  & Broadhurst, W.  D. Siler and 

David Stern for defendant. 

PER CURIAM: We are satzkfied, after a careful reading of the record 
and after carefully considering his Honor's charge, that no reversible 
error was committed at the trial. The questions determinative of the 
case were exclusively questions of fact. While there was technical 
error committed in the third issue, the finding of the jury on that issue 
was reached by allowing the plaintiff for cutting 994,000 feet at the 
contract price and deducting therefrom the amount claimed by the de- 
fendant to have been paid the plaintiff; so that, the technical error 
worked no harm to the defendant. The evidence by defendant showed 
that plaintiff had cut about 3,000 feet in the time from 1 ~ a n u a r y  to 
13 April, which amounted to $15.40, at the contract price. We have 
repeatedly held that a new trial will not be granted for harmless errors, 
but only when we can see that the error complained of was prejudicial 
to the appellant. The principles of law governing the measure of dam- 
ages, the construction of and the breach of the contract were correctly 
laid down to the jury. The jury-the triers of the fact-found the dis- 
puted facts in favor of the plaintiff and against the defendant, upon 
evidence legally competent and to which no exception is assigned as error. 
Under issues submitted, both parties were able to present, and did pre- 
sent, every phase of the controversy as set forth in the pleadings and in 
their agreement. The question presented in the third issue tendered by 
the defendant was presented by his Honor to the jury under the issues 
submitted by him, as well as all the contentions of the defendant thereon, 
and the jury were fully instructed that if the defendant owed the plain- 
tiff nothing, then to answer the third issue "Nothing." I n  our opinion, 
there is no-error, and the judgment is 

Affirmed. 

Cited: Pickerell i. Wholesale Co., 173 N. C., 698. 

B. MAcKENZIE v. D-4VIDSON COUNTY DEVELOPMENT UOMPANY. 

(Filed 11 November, 1909.) 

1. Justice's Court-Judgments-Appeal-Docketing-Laches of Justice- 
Principal and Agent. 

A motion in the Superior Court for a reccmdccri or an attachment under 
Revisal, 1493, is the remedy given an appellant for the failure of the justice 
to send up an appeal, and it is no legal excuse for the appellant to show 
that he had paid to the justice his fees and those of the clerk, and that 
the justice had failed to docket it as required by the statutes. The appel- 
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lant would thus make the .justice his agent and for his neglect he would 
be responsible. 

2. Justice's Court-Appeal-Docketing-Judgment-Laches-Void Appeal. 
An appeal from a judgment of a justice of the peace must be docketed 

at the next ensuing term of the Superior Court commencing ten days 
after the notice of appeal, and an attempted docketing at a later term is 
a nullity. Revisal, 307-8. 

(277) APPEAL by defendant from Long, J., at  June Term, 1909, of 
GUILBORD. 

The facts are stated in the opinion of the Court. 

Stern & Stern for plakt i f f .  
E. D. EuylceltdaZZ for defendant. 

CLARK, C. J. The plaintiff obtained judgment before a justice of the 
peace in Guilford on 23 March, 1909. A term of the Superior Court 
for said county began on 29 March. A regular term for two weeks 
began on 12 April. On the tenth day after the judgment the defendant 
paid the justice thirty cents, the justice's fee for a return to the appeal, 
and fifty cents, with request to send i t  to the clerk, to docket the appeal. 
This the justice did not do. The appeal was not required to be docketed 
at the March term, as i t  began within less than ten days after the judg- 
ment. But i t  should have been docketed at the April term. This not 
having been done, the appellant, if in no default, should have asked at 
that term for a recordmi. Boing v. R. R., 88 N. C., 62; Blair v. C o a k  
ley, 136 N. C., 409; Lentz v. Himon, 146 N. C., 31. Or he could have 
compelled the justice to make his return by attachment. Revisal, see. 
1493, provides: "The justice shall, within ten days after the service of 
notice of appeal on him, make a return to the appellate court and file 
with the clerk thereof all papers, proceedings and judgment in the case, 
with the notice of appeal served on him. He may be compelled to make 
such return by attachment." 

The appellant did not try to docket the appeal nor avail himself of 
either of the remedies allowed by law if he was unable to do so. Nine- 
teen days after the April term adjourned, the appeal was at last docketed, 
on the first day of the term of the Superior Court beginning 15 May. 
Revisal, 1905, see. 607, provides "That if the appellant shall fail to have 
his appeal docketed, as required by law, the appellee may, at the next 

term of said court next succeeding the term to which the appeal 
(278) is takenj have the case placed upon the docket, and, upon motion, 

the judgment of the justice shall be affirmed and judgment ren- 
dered against the appellant accordingly." 
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Revisal, sec. 608, provides: "When the return is made, the clerk of the 
appellate court shall docket the case on his trial docket for a new trial 
of the whole matter at the ensuing term of said court." The appellant 
did not comply with the statutory requirements as to appeals. Merely 
praying an appeal is insufficient. He must personally see that the ap- 
peal is perfected. These sections of the Revisal mean that the appeal 
must be docketed at  the next ensuing term, and an attempted docketing 
a t  a later term is a nullity. I n  Davenport v. Grissom, 113 N.  C., 38, it 
was held that the judge "had no discretion to permit the appeal to be 
docketed at a subsequent term to the one to which it should have been 
returned," and that "the attempted docketing at such subsequent term 
was a nullity." This ruling has been cited and approved. Pants Co. v. 
Smith, 125 N.  C., 590; Johnson v. Adrews ,  132 N. C., 380; Johnson v. 
Reformers, 135 N. C., 386; Bluir v. Coakley, 136 N. C., 407; XcClilz- 
tock v. Ins. Co., 149 N. C., 35. 

I n  Hawks v. Hall, 139 N. C., 1'76, relied on by the appellant, the ap- 
peal was docketed in apt time and the appellee entered a general appear- 
ance, but after the case had been on docket for several terms moved to 
dismiss because the return to the appeal had not been signd by the jus- 
tice of the peace. I n  Johnsom v. Andrews, 132 N.  C., 376, the appellant 
paid the clerk his fee and the clerk told him the case was docketed. I t  
being a criminal term, no civil docket was made up, and the appellant 
having done all in his power, and being in no laches, the court held that 
the appeal should not have been dismissed. 

But here the appellant did not pay the clerk his fee for docketing, and 
let the two weeks of April term pass by without any effort to get the 
appeal docketed, though the statute required i t  should be docketed at that 
term. 

As this Court has said, in Pepper v. Clegg, 131 N. C., 316. "If a 
person has a case in court, the best thing he can do is to attend to it." 
The payment of the clerk's fee to the justice cannot avail him, for this 
should have been paid to the clerk, and its payment to the justice merely 
made the justice his agent. I f  he has lost any rights, he has lost them 
through the carelessness of his agent and his own neglect to avail him- 
self of the remedies of recordari and attachment that the law gives him. 
He cannot now be heard to complain, for, as the Court says, in Fain v. 
R. R., 130 N. C., 31, he was the actor, the mover in all this matter. 

Affirmed. 

Cited: Peltz v. Bailey, 157 N.  C., 169; Abell v. Power, 159 N. C., 349; 
Tedder v. Deaton, 167 N. C., 480. 
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(279) 
W. R. JACKSON m AL. v. JESSE FARBIER ET AL. 

(Filed 11 November, 1909.) 

1. Trusts and Trustees-Judicial Sale-Consideration-Evidence. 
In  an action to declare by parol an express trust on certain lands 

under an alleged agreement that the purchaser bought the lands a t  an 
administrator's sale to hold in trust for plaintiffs, the children of the 
deceased, evidence is competent, although the sale has been confirmed, to 

I show the adequacy or inadequacy of the price paid, as a circumstance 
tending to show the alleged agreement. 

2. Trusts and Trustees-Judicial Sale-Purchaser-Evidence-Instructions. 
In  an action by the children of deceased to impress a trust upon certain 

of his lands sold by his administrator, now deceased, under an  alleged 
parol agreement made by him with the purchaser F., the defendant, that 
he, F., would so hold it, testimony of several witnesses that they beard the 
administrator say, not in the presence of F., that F. agreed to buy the 
land for the plainti&, that he wanted no one to bid against him, is suifi- 
cient; and when the evidence shows that the sale was fair, without s u p  
pression of the bidding, etc., it is proper for the trial judge to instruct the 
jury to find for the defendant. 

3. Trusts and Trustees-Absolute Ownership-Limitations of Actions. 
When a judicial sale of lands has been conlimed and the purchaser 

has gone into the possession exercising absolute ownership with the knowl- 
edge of the plaintiffs, seeking, in the action, to establish that the pur- 
chaser bought and held the land in trust for them, their cause of action 
may be barred by lapse of time; and when i t  appears that the plaintiffs 
were not under disability as minors or otherwise for a period of twenty 
years, during which the purchaser so held the land in question, their 
action will be barred. 

4. Trusts and Trustees-Limitations of Actions-Discovery of Fraud- 
Evidence. 

A plea of plaintiffs to a defense of the statute of limitations being that 
suit was brought within three years after the discovery of the fraud 
alleged and relied on, will not be sustained when it appears that the only 
evidence in support of the plea is public statements made a t  the sale as 
to the fraud some twenty years previous, and necessarily more notorious 
a t  the time they were made. 

APPEAL by defendants from W. R. Allen, J., a t  April Term, 1909, of 
SAMPSON. 

The facts are stated i n  the opinion of the Court. 

H. A. Grady and Faison & Wright for plaintiffs. 
George E. Butler, J .  D. Kerr and F. R. Cooper for defendants. 
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CLARK, C. J. Randall Jackson died in 1863, seized of the premises, 
leaving a widow and two children, the latter these plaintiffs. 
Dower was allotted in October, 1864. The widow married the (280) 
defendant, Jesse Farmer, in 1867. I n  January, 1868, the land 
was sold by Needham Warren (the father of the said widow), as ad- 
ministrator and commissioner, under the order of the court, and was 
purchmed by the defendant, sale was confirmed and title was conveyed 
to the defendant in January, 1869, who has lived on the land ever since. 
The plaintiffs became of age, respectively, in 1877 and 1883. Both 
remained in the State some years after becoming of age, when they re- 
moved, but have been on visits here since. I n  January, 1884, the de- 
fendant Jesse Farmer conveyed the land to his son and codefendant, 
who was at that time a minor. The mother of plaintiffs died in July or 
August, 1902. This action was begun 11 October, 1906. 

The material issues submitted were : 1. Did the defendant Jesse Farm- 
er buy the land in controversy at the sale in 1868 under an agreement 
with Needham Warren that he would purchase the same and hold the 
title thereto for the benefit of the plaintiffs and their mother? 2. I s  the 
cause of action barred by the statute of limitations? 

The commissioner's deed recites a consideration of $55. The answsr 
avers that by inadvertence of the penman this was inserted instead of 
$255, the true consideration which they put on proof to show was a fair 
consideration in the then condition of the land and of the country, the 
land being subject to the dower which had been laid off. The plaintiffs 
offered evidence of inadequate consideration. The sale having been con- 
firmed, this last is only competent as a circumstance tending to show the 
alleged agreement to hold in trust. 

There was no evidence of an agreement between Warren and Jesse 
Farmer beyond the evidence of two or three witnesses that Warren (now 
dead) stated that day that he wanted no one to bid against Farmer; 
that arrangements had been made for Farmer to buy the land for his 
wife and the children. There was no evidence that Farmer was near 
enough to hear the remark, nor, indeed, that he was thkn present, and 
the defendant excepted. One witness testified that he heard Farmer 
say that day that he had bought the land as last and highest bidder and 
had a good title. There was also evidence of a report in the crowd that 
day that Warren wanted Farmer to buy the land and live there with the 
children. There was evidence from plaintiffs themselves that Farmer 
had raised the plaintiffs and had also furnished $100 to one of them 
when tried for murder. 

The defendant Jesse Farmer testified that he bought the land for 
$225; that there were other bidders; that he bought the land for him- 
self alone-paid full price for i t ;  that there was no agreement with 



(281) Warren to purchase i t  for his wife and the children, and that he 
has improved the land and put buildings on it. H e  also put on 

several witnesses, who testified that i t  was an open, fair  sale, and no 
suppression of bidding, and that they heard of no agreement between 
Warren and Farmer. 

The issue was as to the express trust, and the court should have given 
the fifth prayer of the defendant, which was as follows: 

5. There is no evidence fit and proper to be considered by the jury 
tending to show an agreement by the defendant Jesse Farmer to buy 
the land i n  this action for the plaintiffs and hold this land i n  trust for 
the plaintiffs, and the jury will find for the defendants. Cobb v. Ed. 
wards, 117 N. C., 250, 251; Avery v. Stewart, 136 N. C., 426. 

There was no issue as to the implied tmst and the suppression of bid- 
ding, though averred i n  the amended complaint. Besides, i t  was 29 
years after the elder plaintiff became of age and 23 years after the other 
became of age before this action was begun. Any implied trust was 
barred. 1 Beach Trusts, see. 209 ; 2 Perry Trusts, see. 865 ; Wood Lim- 
itations, see. 200. It is true that plaintiffs allege that they sued within 
three years after discovery of the alleged fraud. But the only evidence 
of the alleged fraud was public statements of their grandfather a t  the 

' sale, which, if made, were more notorious twenty-odd years ago than 
now. They were on the premises and saw the defendant exercising 
ownership and taking the crops in  disavowal of any trust, eyen if i t  was 
an  express trust, in  their favor. After such conduct, which would have 
put the statute in  force, the plaintiffs are barred by their long failure to 
assert their rights. 

Error. 

ALLIE TISE v. TOWN O F  THOMASVILLE. 

(Filed 11 November, 1909.) 

1. Cities and Towns-Negligence-Subsequent Repairs-Evidence Contra- 
dictory. 

In an action for damages alleged to have been caused by plaintiff's 
horse stepping into a hole in the street negligently left there by defendant 
town, it is campetent for plaintiff to show that the hole had been filled 
after the accident to contradict the defendant's evidence tending to show 
it had been filled before the accident; though incompetent to show negli- 
gence by the mere fact of subsequent repairs. 

2. Cities and Towns-Negligence-Subsequent Repairs-Evidence Corrobo- 
rative. 

When plaintiff seeks to recover damages of a town for its alleged neg- 
ligently 1ea;ving a hole in the streets which caused the injury complained 
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of, and the defendant has introduced evidence tending to show that it 
had theretofore filled the hole, it is competent for plaintiff to Show that 
the hole was afterwards filled as corroborative of her evidence of the 
existence of the hole at  the time and place. 

3. Evidence-Restrictive-Exceptions-Appeal and Error. 
When evidence is competent for some purpose, its general admission is 

not reversible error unless the appellant asks at  the time of the admis- 
sion that it be restricted. 

4. Instructions-Appeal and Error-Presumption. 
When nothing to the contrary appears of record on appeal, the pre- 

sumption is that the lower court gave correct instructions to the jury. 

5. Negligence-Permanent Damages. 
In this case the court properly permitted the jury to assess permanent 

damages to plaintiff, under the evidence, for injury received by reason of 
her horse stepping into a hole left by defendant upon its street. 

APPEAL by defendant from E. B. Jones, J., a t  February Term, (282) 
1909, of DAVIDSON. 

The facts are stated in  the opinion of the Court. 

Watson, Buxton & Watson a9zd McC1?.nry & McCrary for plaintiff. 
Emery E. Raper for defendant. 

CLARK, C. J. Action for damages for  personal injuries to plaintiff, 
from her horse stepping into a hole in  the street. The defense put on 
evidence that the hole had been filled up before the day the injury was 
alleged to have occurred. The plaintiff, in  reply, was allowed to show 
that the hole was filled after the accident, and the defendant excepted. 

The general rule is, that the plaintiff cannot show that after the acci- 
dent the defect which caused the injury was repaired. Lowe v. Bllwtt, 
109 N. C., 581; Myers v. Lumber Co., 129 N.  C., 252. 

Subsequent repairs are not an  admission of previous culpable negli- 
gence, nor should the parties be deterred from making repairs for fear 
i t  should be so held. But here, the defendant having put on evidence 
that the hole i n  the roadway had been filled up before the day of the 
injury, i t  was competent to show that the repairs were made afterwards 
-not that the repairs were evidenced tending to prove negligence, but 
simply to prove their date to contradict the defendant's witnesses. 
Westfeldt v. A d a m ,  135 N.  C., 601. (283) 

The evidence was also competent i n  corroboration of the plain- 
tiff's evidence of the existence of the hole a t  that time and place. The 
defendant contends that, in  this view, the court should have instructed 

1 the jury that this evidence was admitted only in  corroboration. But 
Rule 27 (140 N. C., 662) provides that this is not error, "unless the ap- 

I 275 
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pellant asks, at the time of admission, that i t  be restricted." Hill v. 
Bean, 150 N. C., 437. Indeed, i t  does not appear that the judge did not 
give a proper instruction. The presumption is that he did, as there is no 
exception that he did not. X. v. Powell, 106 N. C., 638; X. v. Brabham, 
108 N. C., 796; Byrd v. Hudson, 11 N. C., 211. 

The only other exception is, that the court permitted the jury to 
consider "permanent injury" as an element in  assessing the damage. 
The court submitted to the jury the question whether or not there was 
permanent injury, and there was evidence which justified him in so 
charging. 

No error. 

Cited: Nor& v. Mills, 154 N. C., 480; Pearson v. Clay Co., 162 N. C., 
225; Boggs o. Mining. Co., ibid., 394; McMilZm v. R. R., 172 N. C., 856; 
8. v. McGZa,mmery, 173 N. C., 749. 

B. B. BOULDIN v.. GARLAND D1ANIE.L. 

(Filed 11 November, 1909.) 

Discretion of Tr ia l  Court-Verdict-Weight of Evidence-Testimony OF Wit-  
nesses. 

Motion for new trial upon affidavit in respect to the testimony of a 
witness, and for that the verdict is contrary to the weight of the evidence, 
are matters strictly within the discretion of the lower court. 

APPEAL by defendant from Lofig, J., at August Term, 1907, of GUIL- 
FORD. 

Btedrnan & Coolce for plaintif. 
G. S. Bradshaw and C. E. McLearrt for defedaf i t .  

PER CUBIAM: Upon an examination of the record in this case, the 
Court is of opinion that the questions involved are entirely questions of 
fact and that they have been settled by the verdict of the jury. 

We find no merit in the assignments of error relating to the evidence 
and the charge. 

The motion of the defendant for a new trial, based upon the defend- 
ant's affidavit in respect to the testimony of Tianderford, is a 

(284) matter strictly within the sound discretion of the judge below. 
The same is true in regard to a motion for new trial for that the 

verdict is contrary to the weight of the evidence. Freeman v. Bell, 159 
N. C., 146; Benton v. R. R., 122 N. C., 1009. 

Affirmed. 
276 
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G.  F. MOREFIBLD v. MILTON LAGKEY ET BL. 

(Filed 11 November, 1909.) 

A controversy of fact fairly submitted to the jury without error. 

APPEAL by plaintiff from Long, J., a t  July Term, 1909, of RANDOLPH. 
The action was commenced before a justice of the peace. There was a 

verdict for the defendant and a judgment thereon, from which plaintiff 
appealed. 

H. M. Robim for plaintiff. 
John T. Brittain, Hammer & Spence and EZijah Mofitt for defend- 

ants. 

PER CURIAM: Upon a n  examination of the record, we are of opinion 
that the matters i n  controversy are exclusively those of facts, and that 
the cause was fairly presented to the jury. 

We find no error i n  the record. 
No error. 

E. M. DdIL v. LEE J. TAYLOR, TRADING AS C ~ W N  BOTTLING WORKS. 

(Filed 18 November, 1909.) 

1. Vendor and Vendee-Negligence-Liability. 
This being an action for negligent injury brought by the vendee, or one 

of them, against the vendor, the principles of law applicable as to the 
responsibility of a vendor to third persons for the negligent default in the 
sale of goods does not in strictness apply. 

2. Same-Goods Sold-Defects-Questions for Jury. 
In the absence of evidence tending to show a breach of warranty, in an 

action by the vendee to recover of the vendor damages for the alleged 
negligent default in the sale of goods, in this case for an injury caused by 
the explosion of a bottle charged with gas in bottling Coca-Cola, the ques- 
tion presented is whether there is sufficient evidence of actionable negli- 
gence to carry the case to the j u r y i .  e., a breach of some legal duty on 
the part of defendant incident to the contract relationship between them, 
and not contained within the terms and stipulations of the agreement. 

3. Same-Latent Defects-Vendor's Knowledge. 
When a vendor sells goods having a latent defect of a kind likely to 

cause some physical injury to the vendee, of which the vendor was aware 
or which he could have ascertained by proper care and attention, he is 
liable in damages to the vendee for an injury received as the proximate 
cause of this breach of duty. 

277 
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4. Vendor and Vendee-Goods Sold-Latent ~efects-~egl igence-~uest ions 
for Jury. 

A vendee who seeks to recover damages of the vendor for an injury he 
has received from a latent defect in the goods sold which was likely -to 
cause the injury complained of, is not required to establish his case by 
direct or positive proof, but the issue must be submitted to the jury when- 
ever facts are shown forth in evidence from which a fair and reasonable 
inference of negligence may be drawn. 

5. Same-Res lpsa Loquitur. 
!Che doctrine of re8 ipsa Zoquitur only applies to cases where, on proof 

of the occurrence and the injury, the existence of negligent default is the 
more reasonable probability; and it is inapplicable to this case wherein 
the injury complained of was caused by the explosion of a bottle of Ooca- 
Cola, which is ordinarily charg.ed with a gas pressure of sixty pounds 
to the sguare inch, shipped, in this instance, in crates or cases quite a 
distance and handled by various parties, and the mere explosion of one 
bottle thereof causing the injury is not evidence sufficient to carry the 
case to the jury upon the question of negligence, in an action by the ven- 
dee against the vendor. 

6. Same. 
In an action by the vendee against the vendor for an injury received 

from the unexpected explosion of a bottle of Coca-Cola, while the fact of 
the explosion of one bottle thereof and injury resulting are not in them- 
selves sufficient upon the question of negligence, a nonsuit upon the evi- 
dence should not be granted when there is additional evidence tending to 
show a want of proper care on the part of the defendant, that the bottles 
of defendant had thus exploded in several instances, and, by one witness, 
that this had frequently occurred for the last two years. 

7. Nonsuit-Evidence, How Considered. 
In a motion for nonsuit upon the evidence, the evidence making for 

plaintiff's claim must be taken as true and interpreted in the light most. 
favorable to him. 

APPEAL by plaintiff from Cooke, J., a t  Spring Term, 1909, of PAM- 
LICO. 

There was evidence tending to show that a t  the time of the injury, and 
some time prior thereto, defendant was ehgaged in  the business. 

(286) of manufacturing, bottling and sale of a beverage called Coca- 
Cola, and other soft drinks; that plaintiff and a Mr. Mann were 

engaged i n  business and dealt i n  soft drinks, and from time to time 
bought quantities of these soft drinks of defendant, and resold same by 
retail to their customers. 

E. M. Dail, plaintiff, speaking more directly to the occurrence, testi- 
fied as follows: "I am plaintiff. Was injured on 27 June, 1907, i n  my 
store a t  Oriental. I and Mr. Mann were engaged in business and we 
dealt i n  soft drinks. I had no idea of any danger in  handling the bot- 
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tles. A customer came in and wanted to purchase an article. I n  order 
to get to that article I had to remove a full box of Coa-Cola which I 
had purchased the week before from the defendant and had only opened 
that morning. I stooped over and took out two of the Coca-Cola bottles, . 
and I stooped over to take hold of the third bottle, and as soon as I 
grasped the bottle and started to draw it out, i t  exploded and particles 
of the bottle struck me in the eye and destroyed the sight. The bottles 
were in a crate, crown end down. I bought the crate the week before 
(this was Monday), from the defendant." 

Mark Hargett, a witness for plaintiff, testified as follows: "I know 
the plaintiff. I bought some Coca-Cola from him that was bottled by 
defendant, and carried i t  home, the latter part of the week before Mr. 
Dail got hurt. The defendant's name was on the bottle." Question: 
"What happened to any of the bottles?" Answer: "On the Saturday 
some customers came to my little store and wanted a drink of Coca-Cola. 
I took up a bottle and went to pull off the cap, and the neck of the bottle 
came off, and on Sunday I went to take out a bottle from the crate and 
i t  exploded and a piece of the glass cut my arm and a piece went through 
my shirt and stuck in my shoulder, and a piece struck a girl's shoe that 
was standing fifteen feet away, went through the shoe and cut her foot 
to the bone. I did not strike the bottle against anything nor shake i t  
up. I just turned it over. When i t  was in the crate the small end was 
down." 

C. S. Weslett testified: "I live in Bayboro. I have bought Coca-Cola 
in this town, in  bottles which were made, Crown Bottling Works, Lee J. 
Taylor, all along for the last two years. Nothing happened to those I: 
bought. But all along for the last two years I have seen those bottles 
explode in the store. I mean the Lee J. Taylor and Crown Bottling 
Works bottles. I examined the labels of one or two of those that I saw 
explode, and they had 'Crown Bottling Works' and 'Lee J. Taylor' 
marked on them. I don't call the pulling off a part of the mouth when 
opening a bottle an explosion. I don't remember more than but 
two of them exploding; that was during last year and this. One (257) 
was when I was taking a bottle from the ice box. The other one 
was an explosion by one in the crate." 

At the close of plaintiff's evidence defendant moved to nonsuit, under 
the Einsdale Act. Motion allowed, and plaintiff excepted and appealed. 

D. L. Ward, T. W.  Davis and H. L. Gibbs for plaintiff. 
Simmons, Ward & Allen for defendant. 

HOKE, J., after stating the case: The plaintiff in this case was the 
purchaser of the goods, or one of them, and therefore the many authori- 
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ties cited as to when and to what extent a vendor is responsible to third 
persons for negligent default in the sale of goods do not, in strictness, 
apply; and, there being no evidence tending to show a breach of war- 

, ranty, express or implied, the appeal presents the question whether 
there is sufficient evidence of actionable negligence as between vendor 
and vendee to carry the case to the jury; that is, has there been legal 
evidence offered tending to show a breach of some legal duty on the part 
of defendant incident to the contract relation between them and not con- 
tained within the terms and stipulations of the agreement? Such breach 
of duty could be said to exist when a vendor sells goods having a latent 
defect of a kind likely to cause some physical injury to the vendee, and 
of which the vendor was aware or which he should have ascertained by 
proper care and attention (Wharton on Negligence, sec. 774; 29 Cyc., 
430-431)) and may be referred to the general principie announced in the 
notable case of Heaven v. Peder,  11 L. R. (1882-83), p. 503, where it 
was said that "Whenever one person is by circumstances placed in such 
a position towards another that every one of ordinary sense who did 
think would at once recognize that if he did not use ordinary care and 
skill in his own conduct, with regard to those circumstances, he would 
cause danger of injury to the person or property of the other, a duty 
arises to use ordinary care and skill to avoid such danger." 

Considering the case in this respect, it is very generally held that, in 
a claim of this character, a plaintiff is not required to establish his case 
by direct or positive proof, but the issue must be submitted to the jury 
whenever facts are shown forth in evidence from which a fair and rea- 
sonable inference of negligence may be made. Speaking to this question, 
in  Shearman & Redfield on Negligence, sec. 58, the authors say: "The 
plaintiff is not bound to prove more than enough to raise a fair presump- 
tion of negligence on the part of the defendant and of resulting injvr'y 

to himself. Having done this, he is entitled to recover, unless 
(288) the defendant produces evidence to rebut the presumption. It 

has sometimes been held not sufficient for the plaintiff to estab- 
lish a probability of the defendant's default, but this is going too far. 
I f  the facts proved render it probable that the defendant violated its 
duty, it is for the jury to decide whether it did so or not. To hold other- 
wise would be to deny the value of circumstantial evidence. As already 
stated, the plaintiff is not required to prove his case beyond a reasonable 
doubt, though the facts shown must be more consistent with the negli- 
gence of the defendant than the absence of it. I t  has never been sug- 
gested that evidence of negligence should be direct and positive. I n  the 
nature of the case, the plaintiff must labor under difficulties in proving 
the fact of negligence, and as that fact is always a relative one i t  is sus- 
ceptible of proof by evidence of circumstances bearing more or less di- 
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rectly on the fact of negligence-a kind of evidence which might not 
be satisfactory in other classes of cases open to clear proof. This is on 
the general principle of the law of evidence which holds that to be suffi- 
cient and satisfactory evidence which satisfies an unprejudiced mind." 

This statement is cited with approval in the opinion of the Court in 
Fitzgerald v. R. R., 141 N. C., 530-534, and in that case i t  was held as 
follows : 

"2. Direct evidence of negligence is not required, but the same may be 
inferred from acts and attendant circumstances; and if the facts proved 
establish the more reasonable probability that the defendant has been 
guilty of actionable negligence, the case cannot be withdrawn from the 
jury, though the possibility of accident may arise on the evidence." 

There are instances where this requirement is met by simply proving 
the occurrence and the resultant injury, a doctrine which finds expres- 
sion in  the phrase, Res ipsa Zoquitur, and which has been considered and 
applied in several recent decisions of this Court, as in Fitzgeralds case, 
supra; Ross v. Cotton Mills, 140 N.  C., 115; Stewart v. Carpet Co., 138 
N. C., 60; Womble v. Grocery Go., 135 N. C., 474. 

Plaintiff insists that these authorities apply in his favor here, and 
that he should have been allowed to go to the jury on of the occur- 
rence and the injury, without more, but we do not think this position 
can be sustained. The principle only applies to cases where, on proof 
of the occurrence and the injury, the existence of negligent default is the 
more reasonable probability, and should not be allowed to prevail where, 
an proof of the occurrence, without more, the matter still rests only in 
conjecture. As said in Labatt on Master and Servant, sec. 843, quoted 
with approval in some of the cases ref&ed to, "The rationale of 
the doctrine is that in some cases the very nature of the occur- (289) 
rence may, of itself, and through the presumption i t  carries, sup- 
ply the requisite proof; it is applicable when, under the circumstances 
shown, the accident presumably would not have happened if due care 
had been exercised. The essential import is that on the facts proved, the 
plaintiff has made out a prima facie case without direct proof of negli- 
gence." 

While Coca-Cola seems to be a recognized article of merchandise, not 
usually or necessarily dangerous, under ordinary conditions, the evi- 
dence shows that i t  is put up in glass bottles, charged with gas to a pres- 
sure of not less than sixty pounds to the square inch, in this instance 
shipped in cases or crates for quite a distance and handled in various 
ways and by different parties; and the facts present a case where it would 
be entirely unsafe to permit the application of the principle contended 
for, or to hold that the explosion of one single bottle of such an article, 
under such circumstances, should of itself rise to the dignity of legal evi- 
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dence sufficient, without more, to carry a case to the jury. Glazer v. 
Seitz, 71 N. Y .  Supp., 942. 

While we hold this to be a correct position as to mere proof of the 
occurrence, we are of opinion that there was error in sustaining defend- 
ant's motion of nonsuit, for the reason that there was additional testi- 
mony tending to show a want of proper care on the part of the defend- 
ant. The witness Mark Hargett testified that he bought Coca-Cola of 
plaintiff, which was bottled by defendant, the latter part of the week 
before plaintiff received his hurt;  on Saturday some customers came, and 
in  taking a bottle out the neck came off, and on the following day (Sun- 
day), in taking another bottle from a crate i t  exploded and a piece of 
glass cut witness's arm, another piece.struck a little girl's shoe standing 
by, went through the shoe and cut her foot to the bone. Another wit- 
ness, C. S. Weslett, testified "That all along for the last two years witness 
had seen these bottles from defendant's works explode in the store." 
True, the witness seems subsequently to have given evidence qualifying 
this statement, but we are not at liberty to select the more favorable 
portion of a witness's statement and act on it for defendant's benefit. 
I n  a motion of ,this kind we have repeatedly held that the evidence 
making for plaintiff's claim must be taken as true and interpreted in 
the light most favorable for him; and, applying this rule, we think the 
additional testimony indicated, with the evidence describing the occur- 
rence, presents a case which requires that the issues raised should be 
submitted to the jury and that the order directing a nonsuit was erro- 
neow. 

There was testimony off~red on the part of plaintiff purporting 
(290) to be expert evidence and tending to' show additional circum- 

stances indicating negligence on the part of defendant; but, as 
the court made no finding on the question of the witness being an expert, 
and the facts are not fully set out, we purposely refrain from expression 
on this question. 

The order of nonsuit will be set aside and the cause restored to the 
docket for trial. 

Reversed. 

Cited: Turner  v. Power Co., 154 N. C., 135, 137; H o w t o n  v. Traction. 
Co., 155 N. C., 8 ;  Hamilton v. Lumber, 156 N.  C., 523; Bai l  v. Taylor, 
ibid., 589; Poe v. Telegraph Co., 160 N. C., 316; Beck v. Bank,  161 
N. C., 206; Brown v. R. R., ibid., 579; Ridge v. R. R., 167 N. C., 521; 
Morgan v. Fraternal Asso., 170 N. C., 80; Bloxham v. T i m b e ~  Corpora- 
tion, 172 N. C., 44; Cashwell v. Bottling Works, 174 N. C., 325. 
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W. H. SKIVES V. EN0 COTTON MILLS. 

(Filed 18 November, 1909.) 

1. Verdict Non Obstante-Pleadings. 
While the common law rule has been relaxed so that a judgment non 

when the pleadings entitle him to it irrespective of the verdict. 

2. Master and Servant-Safe Place to  Work-Defect-Implied Knowledge. 
An aperture negligently left in the floor of a cotton mill, dangerous to 

emplbyees going to and from their work a t  night, with the knowledge of 
the foreman directly in charge, fixes the principal with such knowlefge. 

3. Same-Negligence-Damages. 
I t  is the duty of the employer to provide on his premises a safe way 

for his employees to go to and from their work; and when a dangerous 
aperture in the floor of a cotton mill has been left over night by one in 
charge of making repairs, who would not have left i t  had he known that 
the employees would return that night to their work, the negligence of the 
foreman directly in charge in not informing the one doing the repairs of 
the fact is attributable to the principal, and the latter is liable for an 
injury to an employee directly and proximately caused by the negligent act. 

4. Verdict-Non Obstante-Discretionary Power-Appeal and Errqr--Judg- 
ment. 

When the trial judge has erroneously held that the defendant is entitled 
to judgment %on obstante tieredkcto, he has exercised no discretionary 
power, and judgment upon the verdict in plaintiff's favor will be rendered 
in the Supreme Court. 

APPEAL from Long, J., a t  May Term, 1909, of ORANGE. 
CiviI action for personal injury. 
These issues were submitted to the jury : 
1. Was the plaintiff injured by the negligence of the defend- 

ant, as alleged in  the complaint? Answer: Yes. (291) 
2. Did the plaintiff contribute to his injury by negligence on 

his part, as alIeged i n  the answer? Answer : NO. 
3. What damages, if any, is plaintiff entitled to recover of defendant? 

Answer : Damages, three thousand dollars. 
The court refused to render a judgment i n  favor of the plaintiff upon 

these issues. 
The defendant moved for a new trial, and insisted that the court erred 

in  its failure to sustain the motion to nonsuit when made, and that, hav- 
ing reserved the question until after verdict, his Honor should now sus- 
tain the motion. 

Thereupon the judge rendered this judgment: "The foregoing judg- 
ment is tendered the court to be signed; but, the court being cf opinion, 
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upon the whole record, that plaintiff is not entitled to recover, non ob- 
stante veredicto, the action is dismissed." 

Whereupon the plaintiff appealed. 

S. M. Gattis awd Bryant & Brogden for plaintiff. 
John W. Graham and James H. Pou for defendant. 

BROWN, J. I n  entering a judgment no% obstante veredicto for the 
defendant we think the learned judge below misconceived the usages 
and practice of the courts in respect to such judgments. At common law 
they were never rendered for a defendant. 

The usual definition of a judgment non obstante is "a judgment en- 
tered by order of the court for the plaintiff in an action at  law, notwith- 
standing a verdict for the defendant." 2 Tidd. Pr., 922; Rap. & L. Law 
Dict. ; Black Law Dict. 

At common law a judgment lzon obstante veredkto could be entered 
only when the plea confessed the cause of action and set up matters in 
avoidance which were insufficient, although found true, to constitute 
either a defense or a bar to the action. I n  such case the plaintiff was 
entitled to a judgment in his favor, notwithstanding a verdict for the 
defendapt. Cotton. Mills 71. Abernethy, 115 N .  C., 403; Walker v. Scott, 
106 N. C., 57; Riddle v. Germanton, 117 N. C., 387. 

The practice was adopted, says Pearson, J., to discourage sham pleas by 
the defendant. Moye v. Petway, 76 N. C., 329. 

Hence i t  follows that a t  common law a judgment I W ~  obstaate could 
only be granted upon motion of the plaintiff-never for a defendant- 
and that its use was consequently very restricted. 

This rule, however, has been relaxed in many jurisdictions, especially 
where counterclaims are pleaded and where the Code system prevails, 

and it is held that such judgment may be rendered on the plead- 
(292) ings for either party entitled to it, irrespective of the verdict. 

11 Enc. PI. & Pr., 914. 
I n  no case, however, can such a judgment be rendered for any party, 

except when the pleadings entitle the party against whom the verdict 
was rendered to a judgment. Grand v. Ins. Co., 76 Ga., 575; Willough- 
by v. Willoughby, 51 E. C. L., 722; Gregory v. BrunswicL, 54 E. C. I,., 
481; MeFerran v. McFerran, 69 Ind., 29; 11 Enc. PI. & Pr., 914, and 
cases cited. 

I t  is manifest that this is not a case where, upon the pleadings, judg- 
*merit can be appropriately rendered for the defendant, notwithstanding 
the verdict. 

This brings us to consider whether, in any view of the evidence, the 
plaintiff is entitled to recover. 
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The plaintiff's evidence tends to prove that he was the "boss dyer" of 
defendant, but had nothing to do with putting in machinery or repairing 

t it. I n  fixing some pipes in  the mill the workmen took up two planks 
i n  the dyeing department, leaving a hole sixteen inches wide and sixteen 
feet long, in  order to pass from the dye room to the cement floor below, 
where they were fitting i n  a drainpipe. The plaintiff was injured by 
falling in this hole, about 6 or 7 o'clock p: m. At the time he fell in  the 
hole, the evidence shows the dye room was badly lighted-worse than 
usual. Plaintiff had a lantern in  his hand, but as the room was full of 
steam he could not see well. This large aperture was left entirely un- 
guarded by the repairers when they "knocked off" for the day. 

Mangum, the superintendent of the mechanical department, testified : 
"The dryer was not complete, and I knew we had to go under there. 
I t  was part of my business to have the dryer completed. I n  completing 
the dryer I was working under the general orders of the superintendent, 
Mr. Roberson. I knew that people were working in the dye room, but I 
did not know i t  was going to run that night. I f  I had known i t  was 
going to run that night, I guess I would have stopped the hole up. Mr. 
Robinson did not tell me i t  was going to run that night." 

By reference to the record i t  appears the motion to nonsuit was based 
upon the ground that the plaintiff had failed to make out his case in 
the following respects : 

1. Because plaintiff has shown that the defects from which he was 
injured were not brought to the knowledge of the defendant and had 
existed less than one hour when he was injured. 

2. Because the injury was caused, according to plaintiff's testimony, 
by the negligence of a fellow-servant of the plaintiff. 

3. Because plaintiff's evidence shows that he was guilty of contribu- 
tory negligence. 

I n  respect to the first proposition, i t  may be said that i t  is 
fully supported by Hudson v. R. R., 104 N. C., 500, a case which (293) 
has been repeatedly approved by this Court, but the principle 
does not apply to the facts of this case. 

The aperture through which plaintiff fell was made by the master 
or by those to whom i t  had delegated its authority. The duty of pro- 
viding a reasonably safe place in  which to work is one of the primary 
or absolute duties of the master; and when the master delegates the dis- 
charge of such duty to a servant, whether he be called foreman, a super- 
intendent, or what not, he represents the master, and the latter will be 
held responsible for the manner in  which the duty is discharged. Tan- 
lzer v. Lumber Co., 140 N. C., 479, and cases cited. 

Knowledge possessed by such person is the knowledge of the master, 
and any negligence of such servant while discharging this primary 
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duty for the master, with respect to taking suitable action for the pro- 
tection of employees, is the negligence of the master. Thompson on 

I Neg., see. 4961 ; Tamer v. Lumber Co., supra. 
I t  was the superintendent's duty to inform Mangum, the foreman 

of the mechanical department, who was doing this repair work, that the 
dye room would be in  use that night. I f  he had done so, Mangum says, 
"I would have stopped the hole up." 

This view of the case disposes of the defendant's second ground for 
nonsuit. According to plaintiff's evidence, both Mangum and Rober- 
son were the representatives of the master to do this repair work, and 
one or the other should have seen to i t  that when the mechanics stopped 
work for the day the planks were replaced or the aperture carefully 
protected, for the safety of those who, the superintendent knew, would 
be on duty in  the dye room that night. 

I t  follows, therefore, logically, that, upon the facts of this case, as now 
presented, the question of injury by a fellow-servant does not arise. 

As to the third ground of nonsuit, i t  must be borne in  mind that con- 
tributory negligence is a defense and that a nonsuit can only be sustained 
on that ground, when such negligence is manifest upon the evidence 
offered by the plaintiff. 

From his standpoint we find no evidence of contributory negligence. 
I f  the duty of making these alterations or repairs was delegated to Man- 
gum by Roberson, the superintendent, and Mangum had charge and 
control of them, the plaintiff had a right to expect, when he returned to 
his dye room at 6 p. m., that Mangurn had protected the hole; and if in 

the dimly lighted room plaintiff fell into i t  accidentally, such act 
(294) will not be attributed to his negligence. 

There are some views of the case arising upon the defendant's 
evidence which, if taken by the jury, would have justified a finding of 
contributory negligence, but we can consider upon a motion to nonsuit 
only the plaintiff's evidence, and unless contributory negligence is mani- 
fesr from his standpoint it is not a ground for nonsuit. 

The next question to be considered is, what judgment shall this Court 
render ? 

The record states that "At the conclusion of the evidence the defendant 
renewed its motion to nonsuit, for the reasons set out in the original 
motion. Motion denied, and defendant excepts. His  Honor stated that, 
while he would let the case go to the jury, he was doubtful as to the 
plaintiff's right to recover, upon the whole evidence, and would reserve 
that question to be passed on after verdict. There was no objection by 
either side to such course." 

This practice is not to be commended, as i t  may do injustice to the 
defendant by preventing a consideration, on appeal, of the exceptions 
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taken by the defendant on the trial, for a party cannot well appeal from 
an unconditional judgment in his favor granting all he demands. 

But this defendant acquiesced in the action of the court, we presume, 
for the purpose of putting an end to the litigation, one way or the other. 

Under such circumstances, the authorities hold that the appellate 
Court should render such judgment as the court below should have 
rendered, and thus give effect to the verdict of the jury. Inasmuch as 
his Honor does not rest his judgment upon an exercise of discretion, 
but upon the legal ground that the defendant is entitled to a judg- 
ment notwithstanding the verdict, we think the plaintiff is entitled to a 
judgment thereon. I n  summing up the authorities on the subject the Enc. 
of PI. & Prac. says: "If a verdict is rendered for the plaintiff, subject 
to a demurrer to evidence which is erroneously sustained, the appellate 
Court, on reversing the judgment, will render a final judgment for plain- 
tiff for the damages assessed by the jury." Vol. 6, 459. See, also, 
Heard 21. R. R., 26 W. Va., 455; Ho1Zimo.n v. Griffk, 37 Tex., 453; 
Harwood v.  Blythe, 32 Tex., 800. Our own decisions are in line with 
these authorities. Abernethy v. Yount ,  138 N. C., 344; Wood v. R. R., 
131 N. C., 48 ; Drewry v. Davis, post, 295. 

The cause is remanded, with direction to enter judgment upon the 
verdict. 

Reversed. 

Cited: Holton v. Lumber Co., 152 N. C., 69; Doster v. EnglGh, ibid., 
341; Ferrall v. Ferrcl.11, 153 N. C., 179; Pritchett v. R. R., 157 N. C., 
102 ; Elks v .  Hemby, 160 N. C., 23 ; Pigford v. R. R., ibid., 101 ; Tate v. 
,Uirror Co., 165 N. C., 280; Davis v. R. R., 170 N. C., 600; Fowler v. 
Murdock, 172 N. C., 350; Tuthill v. R. R., 174 N. C., 78. 

DREWRY-HUGHES COMPANY V. D. S. DAVIS. 
(295) 

(Filed 18 November, 1909.) 

1. Compromise, Offer of-Certified Check-Previous Agreement-Acceptance 
-Partial Payment. 

When a debtor has sent his creditor a check to be accepted upon condi- 
tion that it should be in full of an undisputed debt, and the creditor has 
it certified at the bank on which it was drawn, it is competent for the 
creditor to show in evidence, as a waiver or withdrawal of the condition, 
that the parties had agreed before the check was certified that it would 
only be a partial payment on the claim. 

287 
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2. Same-Statute. 
While under the statute, Revisal, secs. 2337 and 2338, the certscation 

of a check by the bank on which it is drawn is equivalent to the accept- 
ance, and the bank then becomes the debtor to the holder, against whom 
he may maintain his action, it does not affect the enforcement of an 
agreement between the original parties, made before certification of the 
check, that the debtor had agreed to waive or withdraw a condition 
annexed to the acceptance of his check that it was to be received by the 
payee, his creditor, in full compromise of his debt, in a larger amount. 

3. Issues, Material-Issues Set Aside-Judgment-Discretion-Appeal and 
Error. 

The setting aside of material issues found by the jury in favor of a 
plaintiff, which, in connection with the other issues, would entitle him to 
recover, and giving judgment on the verdict as it then stood for defendant, 
does not involve matters resting within the sound discretion of the trial 
judge, but those of "law or legal inference," from which an appeal lies; 
and error in setting aside the issues being found by the Supreme Court a 
judgment for plaintif€ will be ordered. 

APPEAL by plaintiff from W. J. Adam,  J., August Term, 1909, of 
UNION. 

The plaintiff brought three actions against the defendant, before tt 
justice of the peace, upon two notes, less than $200 each, and upon an 
open account, the three demands amounting to $491.36, exclusive of in- 
terest. The defendant admitted the notes and account, and pleaded 
accord and satisfaction, in  that, on 28 December, 1908, he sent plaintiff 
a check for $327.34, being sixty-six and two-thirds per cent of his in- 
debtedness to plaintiff and marked across the face of the check, "In full 
of account and notes." The plaintiff, on 30 Docember, 1908, wrote de- 
fendant that i t  could not accept the check in  full of account and notes, 
and would hold the check until i t  could hear from defendant. The de- 
fendant, on 15 January, 1909, wrote plaintiff that he had been notified 
by a bank in  Monroe that i t  held one of his notes for collection, and 
requesting plaintiff to recall the note, as he could not pay it. During 

the last of January plaintiff sent the notes, account and check* 
(296) to its attorney, who wrote defendant to call and see him. The 

defendant called and requested the attorney to accept the check. 
The attorney informed the defendant he could not do so. I n  February 
the attorney went to Waxhaw, where defendant lived, and requested de- 
fendant's permission to have the check certified by the bank i n  Waxhaw, 
on which i t  was drawn. The check was certified and the attorney and 
the defendant differed as to what occurred, the defendant testifying that 
he told the attorney to go ahead and have i t  certified, if he would take 
i t  as "payment i n  full." The attorney tebtified that defendant told 
him to have i t  certified; that he intended to pay that much anyhow, 
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and, after having i t  certified, the defendant told him that he meant 
if the check was certified it should be as payment in full. The attorney 
told him he did not so understand it. Whereupon defendant asked him 
to write his clients and have them accept the check as payment in full. 
At and before the trial before the justice of the peace, and again at the 
trial in the Superior Court, the plaintiff tendered the check to the de- 
fendant. He declined to accept it. His Honor submitted the following 
issues to the jury, who responded thereto, as set out below: 

1. Did the plaintiffiprocure the check in question to be certified by 
the Waxhaw Banking and Trust Company, as alleged? Answer: Yes. 

2. Was the check certified upon an agreement between the plaintiff 
and defendant that the check should be accepted in part payment of the 
plaintiff's claim? Answer : Yes. 

3. Was the certification of said check procured by the fraud or deceit 
of the defendant ? Answer : No. 

4. I n  what amount, if any, is defendant indebted to the plaintiff? 
Apswer : $164.02, with interest. 

His Honor instructed the jury to answer the first issue, yes, and the 
third issue, No ; and if they, upon his chargeand the evidence, found the 
second issue for the plaintiff, to answer the fourth issue, $164.02, this 
being the difference between the amount of the notes and the account, 
$491.36, and the check for $327.34. Upon the rendition of the verdict, 
the plaintiff moved for judgment. The defendant moved his Honor to 
set aside the finding on the second and fourth issues and for judgment 
on the first and third. The defendant's motion was allowed and judg- 
ment rendered that the plaintiff take nothing by its action and that the 
defendant recover his costs. The plaintiff duly excepted to the several 
rulings of his Honor and, assigning the-same as error, appealed to this 
Court. 

J.  J .  Parker and R. N. McNeely for plccint<f. (297) 
A. M. Stach fov deferui?altt. 

MANNING, J., after stating the case: I t  is manifest that the learned 
trial judge conceived the view that the findings of the jury on the first 
and third issues were determinative of the rights of the parties, and their 
rights, so fixed, could not be affected by the other facts found by the 
jury. These findings to the first and third issues ascertained that the 
certification of the check was procured by the plaintiff, not induced by 
any fraud on the part of the defendant; and so little were the matters 
inirolved in these two issues controverted that his Honor instructed the 
jury, and properly so, to answer them as they did. The view of his . 
Honor was rested upon sections 859, 2337 and 2338, Revisal, and the de- 
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cisions of this Court in Petit v. Woodlief, 115 N.  C., 120; Kerr v. iSaunr 
ders, 122 N. C., 635; Cline v. Rudki l l ,  126 N. C., 525; Wittkowsky v. 
Baruch, 127 N. C., 315; Ore Co. v. Powlers, 130 N.  C., 152; Armstrong 
v. Lonon, 149 N. C., 434. Section 2337 is as follows: "Where a check 

' 
is certified by the bank on which it is drawn, the certification is equiva- 
lent to an acceptance." And section 2338 provides: "Where the holder 
of a check procures it to be accepted or certified, the drawer and all 
endorsers are discharged from liability thereon." These cases establish 
the doctrine as stated in Ore Co. v. Powlers, sup.ra/ "Having accepted the 
check, with a statement in the letter that it was for balance in full, and 
cashed the check, the plaintiff is bound thereby, in the absence of evi- 
dence of fraud or other conduct on the part of the defendants, to relieve 
the plaintiff from the effect of its acceptance of the check in full pay- 
ment." The effect of the finding of the jury on the second issue was to 
establish "the other conduct on the part of the defendant to relieve the 
plaintiff from the effect of its acceptance of the check in full pay- 
ment." The defendant desired the plaintiff to accept the check in full 
payment, though there was no denial or controversy about the amount 
due plaintiff by defendant. The plaintiff declined to accept the check 
with this condition. The check was, then, a mere offer or proposition 
by the defendant. The attorney of the plaintiff, in his efforts to collect, 

' without suit, the notes and account due by defendant, procured the check 
to be certified, with the agreement, as found by the jury, that the check 
should be accepted in part payment of the plaintiff's claim. I t  was 
competent for the defendant to waive or withdraw the condition he had 
annexed to the acceptance of the check, and the evidence offered at the 
trial was sufficient to support this finding by the jury. Struck v. Tramp.  

Co., 51 N. Y., Supp., 327 ; Rank v. Wol f ,  110 N .  Y., 923 ; Miller v. 
(298) Holden, 18 Vt., 337 ; Coal Co. v. Parlin, 117 Ill. App., 622 ; Perin 

v. Cathcart, 115 Iowa, 553 ; Potter v. Douglas, 44 Conn., 541 ; Xi- 
cotte v. Barber, 83 Wis., 431 ; Fuller v. Kemp, 138 N. Y., 231 ; 20 L. It. A. 
(old series), 785, where many cases are collected and reviewed. Giving 
to the two sections of the Revisal (2337 and 2338) that meaning which 
their words plainly import, that the certification of a check by a bank is 
equivalent to the acceptance of the check and the bank becomes then the 
debtor to the holder, against whom he can maintain his action, and 
that the drawer or endorser, if any, becomes discharged from liability by 
this change of relation of the holder to the bank, we cannot see that this 
would deny to the drawer the power to waive, before certification, and 
before the contract was completed, the condition which he attached to the 
acceptance of the check. We think, therefore, that the second issue 
was material and the evidence offered at the trial required the issue to 
be submitted to the jury for the determination of the truth of the matter. 
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The fourth issue was properly answered, being the difference between 
the admitted indebtedness to the plaintiff and the check. 

We come now to the second question presented by the appeal. I t  does 
not appear in the judgment signed by his Honor, or in the statement 
of the case on appeal, that the setting aside the findings of the jury to 
the second and fourth issues was in the exercise of the discretionary 
power of the trial judge. I f  this appeared, his ruling would be irreview- 
able by this Court; but even then, these issues being material, he could 
not have rendered judgment against the plaintiff, but could only have 
directed a new trial on these issues. After a full and careful review of 
the conflicting decisions in this State, this Court, in Abernethy v. Yount ,  
138 N.  C., 337, settled the rule of practice as follows: "The verdict of 
a jury is a valuable right, of which a person may not be deprived, except 
in accordance with the law; and the action of a judge in setting i t  
aside will not be ascribed to discretion unless he plainly says so, or there 
is no other explanation of his conduct." This case has been cited with 
approval in Jarrett v. Trunk Co., 142 N. C., 466; Billings v .  Observer, 
150 N. C., 540. I n  our opinion, as i t  establishes a rule of practice and 
procedure, the weightiest considerations suggest that, when established, i t  
should remain undisturbed, that the uncertainties and doubts arising 
from confusion may be avoided. I n  those cases where the rule applies 
both parties have the right of appeal-the one to sustain the ruling and, 
if not sustained, to have this Court pass upon any exceptions taken by 
him during the trial and duly assigned as error; the other, to convince 
this Court of the error of the trial judge. This course was fol- 
lowed in Cole v. Laws, 104 N. C., 651, and Metal Co. v. R. R., (299) 
145 N. C., 293. Adhering to the rule of practice so established, and 
assuming, as we must, that his Honor's rulings were made in observance 
of the rule, they involved "a matter of law or legal inference" and were 
not made in the exercise of his sound discretion. I n  our opinion, these 
rulings were erroneous and plaintiff was entitled to judgment upon the 
verdict. The judgment is reversed, and the Superior Court of Union 
will proceed to render judgment on the verdict. 

Error. 

Cited: Xhives v. Cotton Mill, aste., 294; Aydlett v. Brown, 153 N. 
C., 336 ; Woods v. F i d e y ,  ibid., 499. 
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i (Filed 18 November, 1909.) 

1. Husband and Wife-Tort-Husband's Liability. 
The husband living with his wife is jointly liable with her for damages 

resulting from an injury received by a customer through the negligence 
of a clerk in her store, if she is liable therefor. Revisal, 2105. 

2. Parent and Child-Tort of Child-Servant-Agent-Parent's Liability. 
The mere relationship of parent and child does not make the former 

liable in damages for the tort or negligent act of the latter. I t  must be 
shown that he approved such acts, or that the child was his servant or 
agent. 

3. Master and Servant-Negligence of Minor Employee-Dangerous Instru- 
mentalities-Pistols-Care Required-Negligence-Questions for Jury. 

Those who deal in dangerous articles are held to a degree of care com- 
mensurate with their dangerous character; and when the evidence tends 
to show that defendants employed their 12-year-old boy as a clerk in their 
pawnshop, where, among other things, second-hand pistols were dealt in, 
and that while carelessly handling a pistol on which a loan was desired 
the boy unexpectedly shot and injured another customer in the store, and 
that the defendants had not taken the precaution to see that the pistol 
was unloaded or harmless, it is sufRcient to take the case to the jury upon 
the question of defendant's actionable negligence, though the one nego- 
tiating the loan on the pistol informed the boy, at  the time, that it was 
unloaded. 

APPEAL by defendant from Moore, J., a t  February Term, 1908,. of 
GUILFORD. . 

The plaintiff sued the defendant to recover damages for injuries re- 
ceived by him while on business in  the store owned by the female 

(300) defendant, B. Stadiem, from a pistol-shot wound inflicted by the 
twelve-year-old son and an  employee of the defendants, while 

carelessly handling the pistol. The defendant denied all the allegations 
of the complaint, and the matters a t  issue were presented to the jury in  
two issues, to wit: 

1. Was the plaintiff injured by the negligence of the defendant, as al- 
leged 2 

2. What amount of damages, if any, is the plaintiff entitled to re- 
cover ? 

The jury having responded to the first issue, Yes, and to the second 
issue, $350, judgment was rendered against the defendants, from which 
they appealed to this Court. 

Stern & Stern and Taylor & Scales for plaintiff. 
J. A. Barringer for defe&nt. 

292 
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MANNING, J. I f  the feme defendant, Bettie Stadiem, is answerable 
to the plaintiff for the damages resulting from the tort alleged, then the 
defendant D. Stadiem, her husband, living with her at the time, is jointly 
liable. Revisal, see. 2105; Roberts v. Lisenbee, 86 N. C., 136. The 
tortious act alleged having been committed by Moses Stadiem, the twelve- 
year-old son of the defendants, the first question presented is the liability 
of the defendants by virtue of this relationship. "Relationship does 
not alone make a father answerable for the wrongful acts of his minor 
child. There must be something besides relationship to connect him with 
such acts before he becomes liable. I t  must be shown that he ap- 
proved such acts, or that the child was his servant or agent." Johmom v., 
Glidden, 74 Am. St., 795, in the note to which a large number of the de- 
cisions of the American courts are collected by Mr. Freeman. Mirich v. 
Suchy, 74 Ean., 715 ; Chastain v. Johw, 120 Ga., 977; Evers v. Erouse, 
66 L. R. A., 592 ; 21 A. & E., 1057. Wherever the principles of the com- 
mon law prevail, this is the well-established doctrine. I f  there were in 
this case nothing more than the relationship to connect the parent with 
the wrongful act of his child, we would be constrained to reverse the 
judgment and hold that defendants were not liable. 

The complaint, however, proceeds upon a twofold theory, and evi- 
dence was produced at the trial to support it, to wit: l., That the boy, 
Moses Stadiem, was the servant and employee of the defendant, doing 
work in the store as clerk, and the injury to plaintiff was caused by the 
negligent and careless act of this servant, while about his master's busi- 
ness and while doing an act he was directed to do. 2. That the de- 
fendant, as a part of her business, conducted a pawnbroker's shop 
and received in pawn various articles, among them pistols, which (301) 
she also carried in stock for sale, and that these dangerous weapons 
were carelessly and negligently permitted to lie on the counters and in 
the windows of the store, within reach of a boy of the size of Moses 
Stadiem, and that he "fooled with them." The immediate circumstances 
of the injury are thus described by the plaintiff: "I went into the store 
to pawn my watch. I was to receive $7. The man went to get the 
money for me and laid it down on the counter, and just as I was in the 
act of picking i t  up a pistol went off; the ball hit the counter, just in 
front of me, struck my little finger, went through left thumb, went into 
my right hand and lodged at the base of my third finger, where i t  was im- 
mediately afterwards cut out. I turned to see where the shot came from, 
and there was a boy standing in front of me with the smoking pistol in 
his hand. At the time I was shot, Stadiem grabbed the boy and told 
him, 'I have been telling you about fooling with pistols.' " The plaintiff 
further testified that the boy had been waiting on customers and asked his 
father what he was going to let him have on the watch. Another witness 
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for the plaintiff testified that he had seen the boy in the store, selling 
goods and handling them and behind the counter, and that there were a 
lot of guns and pistols lying on the counters and in the windows, SO that 
anybody that wanted to could handle them. The boy, Moses, testified that 
a man came to pawn a pistol; then plaintiff came in. "Before loaning 
the money, we wanted to see whether i t  was all right. I snapped i t  to 
see," and it fired. Phelps, another clerk in the store, stated that while he 
was making out the pawn ticket he told the boy to bring the pistol to 
him, and while he was bringing it, i t  fired; that the man who pawned i t  
said it was not loaded; that he did not examine it, but laid it on the 
counter and was waiting on plaintiff. The evidence produced at the 
trial, as to the employment of the boy to aid in the work of the store 
as clerk, was sufficient to carry the case to the jury, and i t  was for them 
to determine the fact. Wood on Master and Servant, p. 584; Perry V. 
Ford, 1'7 Mo. App., 212. 

Passing the sufficiency of the evidence to establish the additionaI 
relation of master and servant to that of parent and child, we wilI con- 
sider the duty of the defendant (the proprietor of the store) to the plai~l- 
tiff, a customer, while in the store. I n  Swinartom v. Le Bouttelier, 28 
N. Y. Supp., 53, the duty is thus declared : "We hold, furthermore, that, 
having invited the plaintiff into his store for his benefit, and having 
authorized and' induced her to confide in the good conduct of his ser- 

vants, to whom, in the transaction of his business, he committed 
(302) her, he thereby assumed the duty, by the exercise of reasonable 

care, of protecting her from injury by the misconduct of such 
servants, and that he is answerable to her for any injury she has sus- 
tained by such misconduct." I n  Mattson v. R. R., 95 Minn., 477; 70 
L. R. A., 503, i t  is held: "The degree of care required of persons hav- 
ing the possession and control of dangerous explosive, such as firearms 
or dynamite, is of the highest. The utmost caution must be used in 
their care and custody, to the end that harm may not come to others 
from coming in contact with them. The degree of care must be com- 
mensurate with the dangerous character of the article." The same 
doctrine is held by this Court. Haynes v. Gas Co., 114 N. C., 203; 
Witsell v. R. R., 120 N. C., 557; Ross u. Cotton Milk ,  140 N. C., 115; 
H o m e  v. Power Co., 144 N. C., 375; McGhea v. R. R., 147 N. C., 142. 
See also, R. R. v. Currie, 10 L. R. A. (new series), 361, and "subject 
note," where the American and English cases are collected and digested. 
I n  Cooley on Torts, star page 539, the learned author lays down this 
generally accepted doctrine: "It is immaterial to the master's responsi- 
bility that his servant at  the time was neglecting some rule of caution 
which the master had prescribed, or was exceeding his master's instruc- 
tions, or was disregarding them in some particular, and the injury 

* 
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which actually resulted is attributable to the servant's failure to observe 
the directions given him." In Dhow v. Bell, 5 Maule & S., 198, the . 

facts were that the defendant, being possessed of a loaded gun, sent a 
young servant girl to fetch it, with directions to a man named Leman, 
who had charge of it, to take the primings out, which was accordingly 
done. The girl presented it, in play, at the plaintiff's son and drew the 
trigger, when the gun fired and inflicted the injury for which damages 
were sought. Lord Elledorough, C. J., said: "The defendant might 
and ought to have gone further; i t  was incumbent on him, who, by 
charging the gun, had made it capable of doing mischief, to render i t  
safe and innoxious. This might have been done by the discharge or 
drawing of the contents; and, though it was the defendant's intention to 
prevent all mischief, and he expected this would be effectuated by taking 
out the priming, the event has unfortunately proved that the order to 
Leman was not sufficient; consequently, as by his want of care the in- 
strument was left in a state capable of doing mischief, the law will hold 
the defendant responsible. I t  is a hard case, undoubtedly, but I think , 

the action is maintainable." \ Applying these principles to the evidence 
in this case, i t  will be seen that the defendant was liable because of 
the negligent act of her servant while doing work within the scope of 
his employment, and that the defendant was negligent in en- 
trusting to a servant of twelve years of age such a dangerous (303) 
instrument as a pistol, without being careful to make i t  "innox- 
ious." We have carefully examined his Honor's charge, in view of 
the exceptions taken to i t  by the defendants, and we think i t  placed 
the defendant's liability upon the correct grounds and fairly presented 
to the jury the different phases of her liability arising upon the evi- 
.dence. This case is another illustration of the danger arising from the 
careless handling of pistols supposed to be unloaded and harmless, the 
pointing of which at  another is condemned by section 3622, Revisal. 
Finding no reversible error committed at  the trial, the judgment is 

Affirmed. 

Cited: Monroe v. R. R., post, 377; Lirnville v. Nissern, 162 N. C., 99 ; 
Burrnett v. Mills, 167 N. C., 582; Taylor v. Stewart, 172 N.  C., 207. 
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OWENSBORO WAGON COJfPANY v. H. L. RIGGAN & GO. 

(Filed 18 November, 1909.) 

1. Contracts of Consignment-Indefinite Duration-Termination at Will. 
A contract for consignment of goods without fixing a date for its dura- 

tion is terminable at  the will of either party. 

2. Same-Notification. 
When, under the terms of a contract for consignment of goods, it is 

provided that if the defendants keep the goods for eight months they were 
to purchase at  a stipulated price, there is a failure of mutual agreement 
of sale upon the notification by the consignee within the eight months' 
period that he would not keep the goods. 

3. Same-Plaintiff's Liability-Measure of Damages. 
When plaintiff has consigned goods to defendants under an agreement 

terminable at  will, and therefore fails in his suit to recover the price of 
the goods in his action for goods sold and delivered, he is liable to de- 
fendant for storage of the goods after being notified of the termination, 
for freight paid by him, and for necessary repairs made. 

APPEAL by plaintiff from Jones, J., at September Term, 1909, of 
FORSYTH. 

The contract between the parties is contained in  the following let- 
ter : 

OWENSBORO, KY., March 18, 1907. 
To H. L. RIGGAN & GO., 

Winston-Xalern, N .  C. 
~ E A E  SIRS-Respecting your request to handle our wagons on con- 

signment in  your vicinity, we shall be pleased to commission same to you 
as your orders may be approved by us from time to time; proceeds of 
sales, less invoice price, to be your commission. In  consideration of 
our so doing, and extending you this business, we ask you to undertake 
and contract as follows : 

1. Of such goods, handle and sell ours to the exclusion of all other 
makes. 

2. Until goods consigned hereunder are sold, diligently do all busi- 
ness required for selling said goods, pay all taxes, freight and any 
other expenses on same, keep same well housed and protected from the 
weather and in  good order, keep same insured with loss clause payable 
torus, and i n  case of loss or damage by fire or other cause, pay us 
invoice price. 
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3. On the first of each month, and whenever requested so to do by us 
or our authorized traveling men or collectors, to render a statement of 
all goods on hand. 

4. Invoice prices shall be as mutually agreed upon at  the time orders 
are accepted for shipment. 

6. At the end of each month, or whenever requested, you will remit 
to us your four-months note for all sales made, and if requested by us, 
approved collateral notes endorsed by you and attached as security, or 
cash, less a discount of five per cent, the cash discount not to be allowed 
on sales made after eight months from date of each invoice. Your 
monthly remittance, so made, we will place to the credit of your ac- 
count, and you will continue to make monthly settlements for sales as 
hereinbefore provided. 

7. You will, if we so demand, purchase at  invoice price with your 
four-months note, with approved collateral notes attached, if requested, 
or  in cash, less five per cent, on all goods unsold after eight months from 
date of each invoice, or at once, in case you sell or dispose of the mer- 
chandising business in which you are engaged. 

8. To extent of invoice price, money, notes, proceeds or securities 
taken or received by you on account of goods shall be our property, re- 
ceived and held in trust for us and kept by you as a separate fund for 
us until goods are settled for us as above, and the title of all goods 
shipped on this contract shall be and remain in Owensboro 
Wagon Company until we receive settlement therefor. 

9. We can revoke this contract at any time if you fail to dis- 
(305) 

charge any obligation hereunder, or if we have reason to believe you 
unable to -perform same; and upon the return of goods for any cause, 
or  upon termination or revocation of this contract, you will deliver to 
us in your town all our goods then on hand, in as good condition as 
when received, paying for any damages to same, free of all charges. 
If. however. termination hereof is made other than bv reason of vbur 
act or breach, then we will qay actual freight, which shall be a claim 
against us, subject to offset of any claim we may have against you. 

10. We deliver all goods free on board Owensboro, Ey., and will en- 
deavor to ship by cheapest route, making freight as low as possible, but 
will not be responsible for any overcharges. 

11. Our failure to enforce at any time any provision of this con- 
tract, to exercise any option reserved to us herein, or our waiving per- 
formance on your part of any provision hereof, for the time being, 
shall in nowise impair or affect the validity of this contract, or of such 
provision, or of our right to enforce the same at any time thereafter. 

I f  this is satisfactory, please sign as indicated below, and return to 
us, on receipt of which we will, at this office, at which place this con- 
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tract shall be considered executed, consummate same by our signature 
between us, sending you a copy, which embodies our entire under- 
standing and cannot be modified, except by writing, duly executed by us. 

Consummated : OWENSBORO WAGON COMPANY, 
By S. D. KENNEDY. 

The above is satisfactory. H. L. RIGGAN & Co. 

On the same day the contract was signed, the defendants signed an 
order for plaintiff to ship them six wagons, at a price of $385.05, and 
this order specifically provided that they be sold on the following condi- 
tions as to payment: 

"Terms: We agree to settle for the above by terms of consignment 
contract, eight months limit. No collateral notes." 

The plaintiff shipped the wagons on 19 April, 1907, and 25 May, 
1901, and they received them soon after. I n  June, 1907, the defendants 
notified the plaintiff's agent personally, and the plaintiff twice by letter, 
that they could not sell the wagons, and requested plaintiff to appoint 
another agent. I n  October they wrote the following letter: 

(306) WINSTON-SALEM, N. C., October 5, 1907. 

O~ENSBORO WAGON COMPANY, 
Owensboro, Ky. 

GENTLEMEN:- . . . As we wrote you some time ago, we must 
insist that you have another agent appointed at this place, or allow us 
to turn the wagons over to some one else, as we have tried hard to 
sell them and we cannot do it, as the people cannot be convinced that 
this make or style of wagon will take the place of the kind they have 
been using. . . . 

Yours truly, etc. , H. L. RIGGAN & Co. 

This is an action by plaintiff to recover the price of the wagons, 
having refused the defendant's offer to return them. The jury found 
that the defendants had terminated the contract within eight months, 
and that the plaintiff was indebted to the defendant $52 for storage 
(after the notice to remove, given by defendant in February, 1908), 
freight paid and repairs. Plaintiff appealed. 

L. M. Swink for plaintiff. 
Mady & Hendren and Watson, Buxton & Watson for defendant. 
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CLARK, C. J., after stating the case: This was a contract for con- 
signment. No definite date was fixed for its duration, and therefore 
it was terminable a t  the will of either party. Solorno% v. Sewerage Co.. 
142 N. C., 445; Currier v. Lumber Co., 150 N. C., 694. 

Under the terms of the contract, if the defendants should keep the 
wagons without objection, not offering to return them for a of 
eight months, then they agreed to purchase them at the invoice price; 
but when they indicated that they did not want to keep the wagons, 
there was a failure of the minds to meet upon the proposition to sell. 

The letters. from defendant were admissible to show the termination 
by them of the contract and the notice to remove the wagons. The 
defendants were entitled to recover storage therefor, freight paid by 
them, and repairs. 

No  error. 

COMNISSIONERS OF DAVIDSON COUNTY v. T. S. F. DORSEFT ET A&. 

(Filed 18 November, 1909.) 

1. Principal and Surety-Sureties-Justification-Different Amounts-Con- 
tribution. 

Contribution between sureties upon a sheriff's bond, as  it relates to their 
rights between themselves alone, rests upon the principle that "equality 
is equity," and though they may have justified in different amounts, upon 
the same bond for the same penalty, the burden must be borne by them 
in equal proportions, in the absence.of evidence tending to show that they 
had otherwise agreed among themselves. 

2. Same-Interpretation of Statutes. 
In an action wherein judgment had been rendered in a certain sum 

against an ex-sheriff and the sureties on his bond, and continued to de- 
termine the liability of the sureties among themselves, who had justified 
a t  the foot of the bond in different amounts. Held, the intendment of 
Bevisal, sec. 310, was to provide a statement under oath to show the 
solvency of the sureties and afford information to the county commis- 
sioners under like sanction that the aggregate amount of the bond equaled 
the penalty required, and does not affect the doctrine of contribution as  
i t  relates to the rights of the sureties to contribution between themselves. 

3. Appeal and Error-Sureties-Contribution-Procedure-fin Judgment. 
Ordinarily, a court is not permitted to determine the rights to contribu- 

tion between the sureties on a bond until there has been payment made in 
excess of the rightful proportion; but as the matter presented in this 
appeal was the lower court directing execution on a judgment theretofore 
obtained against the principal and sureties on his bond, the order of the 
lower court sufficiently partakes of the nature of a final judgment for the 
Supreme Court to express its opinion. 
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APPEAL from E. B. Jones, J., at April Term, 1909, of DAVIDSON. 
Action, to determine the relative liabilities of sureties, by reason of a 

judgment on the official bond of their principal, a former sheriff of 
DAVIDSON. From the judgment of the court, H. C. Grubb, one of the 
sureties, having excepted, appealed. 

Waber & Waber for defendant Grubb. 
Other parties not represented. 

HOKE, J. At a former term of the Superior Court, judgment had 
been duly rendered in favor of plaintiffs on the official bond of de- 
fendant T. S. F.-Dorsett, a former sheriff, and his sureties, for the 
penalty of the bond, to wit, $30,000, to be discharged on the payment 

of $10,879.82, the amount of the default. The cause having been 
(308) continued for further orders and decrees, and to determine the 

liability of the sureties as among themselves for the amount 
of such default, on the hearing i t  appeared that the bond had been 
executed for $30,000 by the defendant sureties, and at  the time same 
was executed and accepted said sureties had justified thereon for dif- 
ferent amounts, that of appellant Grubbs being for $15,000 and the 
others for smaller sums; the form of said jyitification being as follows : 

"The undersigned, each for himself, maketh oath that he is a resident 
of North Carolina and worth over and above his liabilities and his 
property exempted by law, the sum set opposite his name." 

On these facts the court adjudged that the defendant sureties, as be- 
tween themselves, were "responsible in proportion to the amount each 
had justified for at the bottom of the bond, and not liable for equal 
amounts," and in this there was error. The doctrine of contribution 
between persons under a common obligation of this character rests upon 
the principle that "equality is equity"; and while such persons map 
change or regulate the application of the principle as among them- 
selves by a binding agreement to that effect, in the absence of such an 
agreement and any and all evidence tending to establish it, the general 
doctrine must be allowed to prevail and the burden must be borne in 
equal proportion. Smith v. Carr, 128 N.  C., 150 ; Adams Eq., 269-270 ; 
Beach on Mod. Eq. Jurisprudence, sec. 822 et seq. 

I n  the citation to Adams Eq., just made, it is said: "The right of 
contribution arises among sureties, where one has been called on to 
make good the principal's default and has paid more than his share of 
the entire liability. I f  all the sureties have joined in a single bond, 
the general rule, in the absence of any express or implied contract, is 
that of equality. I f  their liabilities have been created by distinct bond, 
the contribution is in proportion to their respective penalties." 
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Nor is the principle in any way affected by the fact that the sureties 
have justified at the foot of the bond in different amounts. This is au 
official requirement, which is not contractual in its nature as between 
the parties, but a perusal of the statute (Revisal; see. 310) gives clear 
indication that its chief purpose is to provide a statement, under oath, 
that the surety is worth the specified amount over and above his debts 
and liabilitiw and homestead and personal property exemptions, and to 
afford information to the commissioners, under like sanction, that the 
aggregate of the amounts will equal the penalty required by the law. 

I t  may be well to note that we speak throughout of the rights 
of the sureties as between themselves. I n  respect to the obligees (309) 
in the bond, the State or county or any relator having a legal 
demand to enforce, the general rule is that the entire penalty of the 
bond, when required, is collectible against all or any one of the sureties. 

Ordinarily a court is not permitted to determine questions of the 
kind presented here until there has been payment made in excess of the 
rightful proportion; but as the matter is for the purpose of directing 
execution on a judgment heretofore rendered, the order so far partakes 
of the nature of a final judgment that we have determined to express 
the opinion of the Court on the facts as presented. 

There is error in the judgment of the court below, and the burden will 
be borne equally among the parties liable. 

Error. 

OITY OF NEW BHRN v. WADSWORTH ET AL. 

(Filed 18 November, 19019.) 

1. Cities and Towns-Condemnation Proceedings-Streets-Easements- 
Abutting Owners-Title-lssues-Damages. 

When a city under and in accordance with the provisions of its charter 
has widened certain of its streets and appealed to the Superior Court frm 
the award of commissioners upon claims made for damages on that 
account by abutting owners, all the proof showing that claimants were 
occupying the property and claiming it as such owners, which position 
had been recognized by both sides, the issue of title is not raised. 

2. Same-Measure of Damages. 
When the proceedings by a city for condemnation of lands to widen its 

street under the provisions of its charter do not raise an issue of title, 
but only the question of the measure of damages to the abutting owners, 
it is permissible for the city to show in diminution of damages, by proper 
evidence, that it had theretofore acquired the easement to the width 
required, and, upon its doing so, damages for the additional burden only 
should be allowed. 
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3. Cities and Towns-Streets-Easements, How Acquired. 
For a city to establish that it has an easement in lands for a street 

it must show by proper testimony that it had acquired the easement in 
some recognized manner by condemnation, or by dedication and accept- 
ance, or by estoppel' or adverse possession for twenty years. 

4. Cities and Towns-Easements-Streets-Limitation of Actions. 
The statute of limitations of actions does not run against an easement 

in lands acquired by a city for a street for the use of the public. 
5. Cities and Towns-Condemnation Proceedings-Easements-Streets- 

Abutting Owners-Issues-Damages-Evidence-Title-Verdict. 
When the only question presented in the action is the measure of 

damages to abutting owners for the widening of a street by a city for 
public use under proceedings in condemnation in accordance with its 
charter provisions, it is error to admit evidence for the purpose of affect- 
ing adversely defendants' title as abutting owners, and for  the court to 
so regard it as shown in his charge to the jury, though it was otherwise 
competent on the question of the measure of damages; and this is not 
cured by the verdict awarding defendants damages only for the moving 
of houses from the easement, it appearing that in thus finding they must 
necessarily have considered the question of title. 

(310) APPEAL from Cooke, J., a t  February Term, 1909, of CRAVEN. 
Cause tried and determined on issues submitted. A very cor- 

rect statement of all preliminary proceedings appears i n  the case on 
appeal settled by the court, as follows : 

"This was a proceeding begun by the city of New Bern to open and 
extend Pollock Street from Queen to End Street, in  said city, under 
the provisions of its charter (chap. 82, see. 53, Private Laws 1899). 
The city adopted the ordinance for opening said street, which appears 
i n  the record. Each of the defendants, under the provisions of section 
53 of the charter of said city, filed a claim for damages to his land by 
reason of the opening of said street. Whereupon the city, by an ordi- 
nance (a  copy of which appears i n  the record) appointed William 
Dunn, George D. Dail and Henry A. Brown as assessors to appraise the 
damage done to the property of said claimants. The appraisers assessed 
the damages and filed the report, with map attached, which appears in  
the record. Whereupon the city of New Bern filed exceptions to said 
'report, and the proceeding was docketed in  the Superior Court of Craven 
County for trial." 

~ n c f e r  a charge of the court, the jury rendered the following verdict: 
1. What damages, if any, has Noah Powell suffered by the opening 

of the street across his land? Answer: One hundred and fifty dollars 
to move house. 

2. What damages, if any, has E. Wilson and wife suffered by the open- 
ing of. the street across his land? Answer: Eighty dollars to move 
house. 
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3. What damages, if any, has Lucinda Stanly suffered by the opening 
of the street across her land? Answer : %'ifty dollars to move house. 

4. What damages, if any, has Enoch Wadsworth suffered by 
the opening of the street across his land? Answer: Fifty dollars (311) 
to move house. 

5. What damages, if any, have M. L. Hollowell and wife, Emma, suf- 
fered by the opening of the street across their land? Answer: One hun- 
dred and fifty dollars to move house. 

There was judgment on the verdict, and defendants excepted and 
appealed. 

W. D. McIver and ~hnmom,  Ward & Allen for plaintiff. 
W .  W.  Cladc for defendants. 

HOKE, J., after stating the case: This was a proceeding to condemn 
land, instituted by the city of New Bern, and his Honor below very 
properly submitted issues only on the question of damages. I t  appeared 
that Pollock Street, to the point of its intersection with Queen Street, 
has heretofore been opened and used by the public to a width of sixty 
feet, and beyond that point, to' End Street, the highway has been 
extended and used at  a width of about thirty feet, and has been usually 
known as Trent Road ; that in December, 1906, the municipal authorities 
passed an ordinance to open Pollock Street to a width of sixty feet for 
its entire length to End Street; whereupon the defendants, as owners and 
occupants of property lying along the proposed route, filed a claim for 
,damages. Pursuing the method indicated and required by the charter, 
the city appointed three assessors, who viewed the property, assessed the 
damage done defendants by the "opening and broadening of Pollock 
Street from Queen to End Streets," and made report. The city, being 
dissatisfied with the amount awarded, filed exceptions to said report a$ 
appealed, and the cause was thereupon certified to the Superior Court 
for trial. 

Upon these facts, and in this condition of the record, it was not open 
to plaintiff to assail the title of the defendants as abutting owners of the 
property along the line of the proposed route. No such issue was any- 
where raised in the record. All the proof showed that the claimants 
were in the occupation of the property, claiming it as'owners, and this 
position had thus far been recognized throughout by both sides of the 
controversy, and, as heretofore stated, the only relevant issues arising 
on the record were those as to the amount of damages. While there was 
no issue raised as to defendants' title as abutting owners, i t  was no 
doubt permissible for the city of New Bern to show, if it could, by 
proper evidence on the issues as to damages, that the extension of Pollock 
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Street to the proposed wiith of sixty feet did not exceed the ease- 
(312) ment which had been already acquired by the public; for, if i t  had 

been so acquired, no length of time or adverse user would bar or 
destroy it;  such a right coming within the principle that statutes of 
limitation do not ordinarily run against the sovereign, king or common- 
wealth. Turner v. Commissiomers, 127 N. C., 153 ; Moore v. Cursom, 104 
N. C., 431; Elliott on Roads and Streets, see. &33. I f  the right, there- 
fore, had ever existed in the public, and to the extent that it did exist, 
no damage should be allowed for its present exercise; but in order to 
make such a position available in  reduction of the claim of defendants, 
the easement for the benefit of the public must have taken its rise in 
some recognized manner by condemnation, by dedication and acceptance, 
by estoppel or adverse user for twenty or more years, and must be estab- 
lished by proper testimony; and i t  is not permissible, at  least in this 
present case, to attain such a result indirectly by evidence in impeach- 
ment of defendants' title as abutting owners. As to title by dedication 
and acceptance or by adverse user, see S. v. Fisher; 117 N. C., 733. 

On the trial there was testimony admitted, over defendants' objection, 
to the effect that a Mr. Meadows, one of the grantors in defendant Wads- 
worth's deed, at some survey had by him prior to such conveyance, had 
directed the surveyor to leave as much as sixty feet along the Trent 
Road to "widen it to that"; and deeds to some of the defandants were 
shown in evidence which called for the northern boundary of the prop- 
erty conveyed as "Trent Road or Pollock Street extended." These were 
relevant circumstances on the question whether an easement to the extent 
claimed had ever been acquired for the public, but this evidence was 
also admitted as testimony affecting adversely defendants' title as abut- 
ting owners. This additional purpose was not only declared at the time 
the evidence was introduced, but i t  was given such effect in the charge of 
the court, as follows : 

"If you find that the northern line claimed by Enoch Wadsworth was 
the line of Pollock Street, and that the line of Pollock Street extended 
would include all of the thirty feet, then, under his deed, he would not 
hold any of the land to be occupied by the widening of the street, and 
you would answer the issue as to this claimaht, Nothing." 

I t  is no satisfactory answer that the error suggested is cured by the 
verdict, which in effect upholds the title of defendants as abutting owners 
by awarding them damages; for, while damage is awarded, it clearly 
appears from a perusal of the verdict, more especially in the response 
to the fourth and fifth issues, that the assault made on the title of 

defendants was given substantial consideration by the jury, and 
(313) damages only allowed for moving houses off the property taken. 

The verdict so expressly states; and, referring more especially to 
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the verdict on the fifth issue, here the lot. the one in the apex of the 
angle formed by junction of Queen and Pollock streets, would seem to be 
well-nigh destroyed for building purposes, and yet the award is  only for 
moving the buildings off the lot. 

As heretofore indicated, i t  is competent for plaintiff to show on the 
issue as to damages the extent and nature of the easement already 
acquired for the Gbl ic  benefit, and the damages should only be alloweh 
for the additional burden (Creighton v. Commissione~s, 143 N. C., 
171) ; but i t  is not open to plaintiff, on this record, to show that defend- 
ants are not abutting owners, or to offer testimony for the purpose of 
impeaching their titles as such; and, for the error in allowing this, we 
are of opinion that, as to those who have appealed, the cause should be 
referred to another jury. 

New trial. 

JOHN M. DUNN v. SOUTHERN RAILWAY COMPANY. 

(Filed 18 November; 1909.) 

Master and Servant-Negligence-Defective Tools-Ordinary Use-Accident. 
When in the ordinary and everyday use of a tool, simple in structure, 

an injury is caused an employee by a defect in it, which was not observed 
by him after working with it for several hours, the employer is not liable 
in damages by reason of the defect alone; and when an injury was thus 
caused to the plaintiff by the unexpected flying off of a striking-hammer 
used by another in striking a riveting-hammer held by him while riveting 
bands together in the course of his employment, the employer is not 
responsible in damages for plaintiff's resultant injuky. 

APPEAL by defendant from Jones, J., at August Term, 1909, of SURRY. 
The following issues were submitted by his Honor to the jury, and 

responded to by them as set out: 
1. Was plaintiff injured by the negligence of defendant, as alleged in  

the complaint ? Answer : Yes. 
2. What damage, if any, has plaintiff sustained? Answer: Seven 

hundred and fifty dollars. 
From the judgment-rendered upon the verdict the defendant appealed 

to this Court. 
The only evidence a t  the trial was the testimony of the plaintiff, (314) 

examined i n  his own behalf, and was as follows : "I am the plain- 
tiff. On 14 January, 1908, I was a member of the bridge force and was 
engaged i n  work for the Southern Railway, under A. C. Wall as fore- 
man. We were building a bridge over Mulberry Creek, in  Wilkes County. 
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Thomas Hendrix and I were instructed by our foreman to take a piece 
of iron up to the blacksmith shop in Wilkesboro and rivet it together 
where i t  was broken. To do this we spliced it on either side with a piece 
of iron and had holes drilled through for rivets. There were nine rivets 
to be put through. After dinner we began driving the rivets in, and 
after putting in three or four, some of them would not fit and would 
have to be cut out, and i t  was while fixing the last rivet, about 5:30 in 
the afternoon, that I was hurt. The rivets would be heated red-hot and 
placed through the rivet holes, and I would hold over the end of the 
rivet what is known as a rivet set, or dollie, this being used to make a 
head on the rivet, so it would hold. The rivet set is something like a two- 
pound sledge hammer, only in one end of the hammer there is a cavity, 
which is placed down over the end of the rivet, and the other end of the 
hammer part is struck by a heavy hammer in the hands of another 
man which makes a head on the rivet. The handle to the rivet set is 
about 18 inches long. I was holding the handle of the rivet set, and 
Thomas Hendrix, another employee of the defendant, was striking the 
rivet set with an eight-pound sledge hammer, the handle of which was 
2% feet long. While in the act of striking the rivet set of the last rivet, 
just as the hammer came over Hendrix's shoulder, i t  flew off the handle 
and struck my hand, hitting an awful lick and badly bruising it, frac- 
turing one of the bones. The hammer that Hendrix was using we took 
with us from the bridge that morning. I t  belonged to the defendant. 
I t  was in use when Iwent  on the bridge force, in August preceding the 
time I was hurt, and had been in use ever since. I t  was in general use 
on the force. I t  was my left hand that was injured. I have not been 
able to use the hand since. All of my fingers, except my thumb, are now 
stiff. I t  hurts me today. I t  pains me in the joints. Not a day since i t  
was injured that it does not hurt. Some time after I received my injury, 
I made a statemefit to Mr. Nottingham, law agent of the defendant, in 
which I described the occurrence as follows: I had not noticed the con- 
dition of the hammer before, and I do not know what caused it to come 
off the handle. We had been using that same hammer, more or less, 
every day. This was the first time i t  had given any trouble at all. So 
far as me and Hendrix was concerned, i t  was accident. I don't know 

who is to blame, but I think the company ought to do the right 
(315) thing by me." 

At the conclusion of the evidence, defendant moved the court 
for judgment as of nonsuit. Motion overruled, and defendant excepted. 

W. L. Reece and John H. Dobson for plairttiff. 
Manly & Hendren for defendad. 
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MANNING, J., after stating the case: The decision of this Court in  
Martin v. Mfg. Co., 128 N. C., 264, is  directly in  point and is conclusive 
of this case. "Tools of ordinary and everyday use, which are simple in  
structure and requiring no skill in handling-such as hammers and 
axes-not obviously defective, do not impose a liability upon employer 
for injuries resulting from such defects." The testimony of the plaintiff 
himself excludes every idea of obvious defects. The hammer which occa- 
sioned the injury to him had been used by him and Hendrix from about 
1 p. m. to 5:30 p. m., and they were engaged in  fixing the last rivet 
when the injury occurred. "Injuries resulting from events taking place 
without one's foresight or expectation, or an event which proceeds from 
an unknown cause, or is an unusual effect of a known cause, and there- 
fore not expected, must be borne by the unfortunate sufferer." Martin v. 
Mfg. Co., supra; Lassiter v. R. R., 150 N.  C., 483, and cases cited. 

We think that his Honor should have granted the motion to nonsuit. 
The case is remanded, that the judgment of nonsuit may be entered. 

Reversed. 

Cited: House v. R. R., 152 N. C., 399; Hipp v. Fiber Co., ibid., 748; 
Rumbley v. R. R., 153 N. C., 458; Simpson v. R. R., 154 N. C., 53; 
Russ v. Harper, 156 N.  C., 448 ; Bum v. R. R., 169 N.  C., 651; Wright v. 
Thompsoa, 171 N.  C., 91; Rogersoa v. Hoatz, 174 N. C., 30. 

CHARLES R. HOWELL V. EUGENE: FULLER AND SOUTHERN 
K141LWAT COMPAKY. 

(Filed 18 November, 1909.) 

1. Parties Defendant-Joinder-Same Cause of Action. 
Causes of action for "injuries with or without force to persons and 

property, or to either," may be joined (Revisal, sec. 469), and dif€erent 
causes of action for such injuries may be joined against one or more 
defendants, provided that each of such causes affects all the parties 
defendant. 

2. Same-Master and Servant-Foreman-Medical Treatment. 
In an action for damages for personal injury received by the plaintiff 

while at  work within the scope of his employment for defendant corpora- 
tion under the codefendant, l?., its foreman, the complaint alleged that 
defendants failed to provide sufficient helpers for the work required of 
him; that he was required by defendants to do this work in a dark, dan- 
gerous, unsafe and unlighted place ; that the injury was caused by certain 
specified negligent acts of both defendants ; that the injury was made per- 
manent by the careless medical treatment given by defendant F., who was 
not a physician, with medicines furnished by the corporation, his code- 
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fendant, to be administered or applied by him to employees with like 
injuries : Held, that while the responsibility of defendant F., for the first 
occurrences is not alleged With the precision and fullness desirable, by 
fair intendment, both as to the original occurrence and the subsequent 
treatment, a joint wrong on the part of both defendants is suficienvy 
alleged under our statute, Revisal, sec. 469. 

(316) APPEAL from Long, J., at August Term, 1909, of ROWAN. 
Cause heard on demurrers to complaint. There was judgment 

overruling the demurrers, and defendants excepted and appealed. 
The facts are stated in  the opinion of the Court. 

Clement & Clement and R. Lee Wright for plaintiff. 
Linn & Limn for defendants. 

HOKE, J. The complaint alleges, in effect, that at  the time of the 
injury plaintiff was an employee of defendant company, doing work as 
foreman of a stripping gang in said company's repair shops at Spencer, 
N. C., and in such occupation and employment was under the control 
and direction of defendant Eugene Fuller, who was foreman of the 
erecting shops of the defendant company, and, in respect to the occur- 
rence stated in the complaint, represented and stood for the company 
in its relation to plaintiff; that, while so employed, plaintiff was required 
to do the work in which he was engaged without sufficient help, and that 
there was danger in doing said work, by reason of the lack of sufficient 
help, and that plaintiff had often demanded of defendants that they 
furnish additional and sufficient help to do the work, and they had 
failed and refused to comply with such request, though they well knew 
that such help was necessary to the proper discharge of plaintiff's duties. 
Allegation is further made that, owing to insufficient lights in the room 
where the work was to be done, i t  was impossible for the employees en- 
gaged in the work to see the signals required and necessary to its proper 
performance; that on 28 November, 1908, while plaintiff in the line of 
his duty, was engaged in lowering an engine onto its trucks, and by 
reason of the lack of sufficient and adequate help, and by reason of the 
lack of sufficient light, plaintiff was struck in his right eye by an infec- 
tious piece of iron, causing a serious injury to same, and as a result of 

which the sight of one eye was destroyed. A detailed descrip- 
(317) tion of the occurrence is further set forth, showing in what man- 

ner the alleged lack of adequate help and sufficient light directly 
brought about plaintiff's injury. The complaint further alleges that 
plaintiff reported his injuries to defendant's alter ego, Eugene Fuller, 
one of the defendants in this action. The said Eugene Fuller, acting in 
the capacity of a medical expert and adviser of the defendant Southern 
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Railway Company, did undertake, by and with the consent of the South- 
ern Railway Company, to administer to plaintiff's wants and treat said 
eye. The said Eugene Fuller did then and there act negligently and 
carelessly in treating said eye, and, without being a licensed physician, 
did put into plaintiff's eye some concoction furnished and prepared by 
the defendant Southern Railway Company for the treatment of such em- 
ployees as should be likewise injured; that plaintiff is advised and be- 
lieves that the defendant Southern Railway Company kept the defendant 
Eugene Fuller in its employment with full knowledge of the fact that 
he was incompetent, reckIess and a careless foreman of the erecting 
shop, and a nonexpert in the treatment of diseases, especially injuries 
to the eye; but, nevertheless, said defendant procured and obtained for 
said defendant Fuller compounds to be used by him on its employees 
in various and sundry methods when they became in anywise injured; 
that plaintiff, by reason of the following acts of negligence, was perma- 
nently injured and has lost the sight of his eye: 

1. By reason of the defendant failing to provide said plaintiff with 
sufficient helpers to do the work required of him as foreman of the 
stripping gang. 

2. By reason of requiring and demanding the plaintiff to work in a 
dark, dangerous and unsafe and unlighted place. 

3. By reason of negligent and careless handling of the crane when 
operating, thereby causing the same to jerk the chains out of the plain- 
tiff's hands, causing said chain to strike the boiler of said engine and 
throw a piece of infectious iron into plaintiff's eye, thereby permanently 
injuring the same. 

4. By the negligent and careless treatment of plaintiff's eye by the 
defendants Eugene Fuller and Southern Railway Company, thereby 
permanently injuring and disabling plaintiff, to his damage in the sun1 
of $5,500 dollars. 

Wherefore plaintiff demands judgment against defendants in the sum 
of $5,500, for costs and such other and further relief as plaintiff may be 
entitled to. 

While the responsibility of defendant Fuller for the first occurrence 
i s  not alleged with the precision and fullness that is desirable, the 
meaning, by fair intendment, appears to be as stated; and the 
complaint, both as to the original occurrence and the subsequent (318) 
treatment, alleges a joint wrong on the part of defendants, and, 
under our statute and many authoritative decisions, presents a cause or 
causes of action where said defendants may be properly joined in an 
action by plaintiff seeking redress. Revisal 1905, sec. 469; Hough v. 
R. R., 144 N. C., 692; Oyster v. Mining Co., 140 N. C., 135; Tate v. 
Bates, 118 N. C., 287; Bentort v. Collins, 118 N. C., 196; K k g  v. Far- 
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mer, 88 N. C., 22; Hamlim v. Tucker, 72 N. C., 502; Land Co. v. Beatty, 
69 N. C., 329; R. R. v. Dixon, 179 U. S., 131. 

Our statute (supra, see. 469, subdiv. 3) permits the joinder of causes 
of action for "injuries with or without force to person and property, or 
to either," and the three last North Carolina decisions (King v. Farmer, 
HamJim v. Tucker and Lamd CO. v. Beatty), construing this section, hold 
that different causes of action for such injuries may be joined against 
one or more defendants, provided that each of such causes affects all of 
the parties defendant, and CTattG v. Eilgo, 125 N. C., 133, and Logm v. 
Wallis, 76 N. C., 416, are to like effect. 

Under these decisions, therefore, whether the complaint be considered 

Cited: Worth v. Trust Co., 152 N. C., 244; Chemical Co. v. Floyd, 
158 N. C., 460. 

as containing one or more causes of action, the wrongs being alleged as 
joint wrongs, both defendants are affected i n  each, and the joinder was 
proper, both as to causes of action and the parties. There was no 
error in  the judgment overruling the demurrer, and the same is 

Affirmed. 

CORA REEVES, ADMRX., V. NORTH CAROLINA RAILROAD COMPANY. 

(Filed 18 November, 1909.) 

1. Railroads-Negligence-Moving Trains-Brakemen-Scope of Employ- 
ment. 

When it appears that the plaintiff, a brakeman, has received the in- 
jury complained of from a defective handhold by following a custom of 
brakemen in jumping off and on another train ahead of his own train in 
order to reach a switch to change it, and such custom was known to and 
approved by the superior officers of defendant, a motion to nonsuit upon 
the evidence on the ground that he acted therein outside the line of his 
duties, will not be sustained. 

2. Same-Evidence-Nonsuit. 
The rule that persons cannot recover damages of a railroad company 

for an injury received while getting on and off a moving train, does not 
apply in its full strictness to brakemen acting in the line of their duty. 

3.   ail roads-~egli~ence-~oving Trains-Brakemen. 
The test of whether a brakeman, while engaged in his employment 

with defendant railroad company, was guilty of contributory negligence 
and barred of recovery in his action for damages for an injury sustained 
by him while jumping on or off his moving train, is whether a person of 
ordinary prudence, in his position, would have acted likewise. 
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4. Railroads-Moving Trains-Brakemen-Contributory Negligence. 
If a brakeman jumps on or off a moving train, when it is obviously 

dangerous for him to do so, he is guilty of such contributory negligence as 
will bar recovery. As there was conflict af evidence in this case as 
to the speed of the train the question was properly submitted to the 
jury. 

APPEAL from Long,  J., at  April Term, 1909 of GUILFORD. (319) 
Action to recover damages for the negligent killing of Joseph 

Reeves. 
The three issues of negligence, contributory negligence and damage 

were submitied to the jury, and answered by them in favor of the plain- 
tiff. From the judgment rendered, the defendant appealed. 

The facts are stated in the opinion of the Court. 

J. A. B a r d n g e r  for pla in t i f .  
Wilson, & Perguson for defendant. 

BROWN, J. The only assignment of error relied upon in defendant's 
brief is to the denial by the court of the motion to nonsuit. 

The evidence tends to prove that deceased was a yard brakeman on 
the new Pomona yards, and that his duties required him to switch cars, 
change switches and get on top of cars to tie the brakes. At the time 
he was killed he was proceeding in the discharge of his duty to the 
.switches, to shut them, so that yard engine 682, to which he was attached, 
could go on its way to Greensboro on the main line. Engine 1632, with 
cars attached, had the right of way and preceded No. 682. Deceased 
jumped on one of the cars attached to 1632 to go to the switches to close 
them, after 1632 had passed out, as was his duty. As he took hold of 
the hand-hold, placed on the cars for the purpose, i t  broke and he was 
killed. 

The motion to nonsuit is based upon two grounds : 
1. I t  is contended that he was guilty of contributory negli- (320) 

gence, as he was.outside of the line of his duty. - 

This cannot be sustained, as the evidence shows that i t  was the duty 
of Reeves to go down there and close the switch, and that i t  was the 
habit of the yard brakeman and all other brakemen of the Southern 
Railway Company on the Pomona yards to jump on moving cars 
and ride to the place where they changed the switches, and that was 
known to the men who were in control of the Southern Railwav Com- 
pany here in Greensboro and on the Pomona yards, where the alleged 
injury happened, and permitted by them. This takes the case out of the 
principle laid down in Bailey's case, 149 N. C.,  169. 

2. I t  is contended that the intestate was guilty of negligence, per se, 
in attempting to board a moving train. 
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We admit the general rule, as well established, that persons who are 
injured while attempting to get on or off of a moving train cannot re- 
cover for any injuries they may sustain. Whitefield v. R. R., 157 N. 
C., 236; Burgin v. R. R., 115 N. C., 673; Johnson v. R. R., 130 N. C., 
488 ; Morrow v. R. R., 134 N. C., 99. But this rule does not apply with 
absolute strictness to "train hands," brakemen and the like, who are 
accustomed, from the nature of their duties, to getting on and off moving 
trains, where, as in  this case, the custom is genera1,'and not only toler- 
ated, but approved by their superior officers. Of course, if a "train 
hand" attempts to board a train moving so rapidly that a person of 
ordinary prudence in his position would not attempt it, and is injured, ' 

he cannot recover. We are unable to say, as matter of law, based upon 
t.he evidence, that such was the case here. His Honor therefore left that 
to the jury, under proper instructions. Johnson v. R. R., 130 N. C., 
488. 

We think the court below did not err i n  denying the motion. 
No error. 

? 

Cited: Heilig v. R. R., 152 N. C., 472; Carter v. R. R., 165 N. C., 
254. 

J. E. ALEXANDER ET AL. v. T. L. FARROW m BL. 

(Filed 24 November, 1909.) 

1. Deeds and Conveyances-Assignment-Liens-Priorities-Taxes-Levy. . 
The sheriff and tax collector of a county are not entitled to priority of 

payment of taxes by the trustee of a corporation under a deed of assign- 
ment over creditors who reduced their claims to judgment and had exe- 
cution issued before the assignment was executed and recorded, the prop 
erty being personal and they having failed to levy for the taxes due them, 
respectively. Revisal, 2863. 

2. Corporations-Officers-Laborers and Workmen-Statutory Liens-ln- 
terpretation of Statutes. 

Officers and owners of a corporation are not entitled, under Revisal, 
see. 1206, to priorities of payment for work and labor done by them over 
the other creditors, as such officers do not come under the meaning of 
the words "laborers" and "workmen" used in the statute, and were not 
so intended. 

(321) APPEAL from E. B. Jones, J., at September Term, 1909, of 
FORSYTH. 

Appeal by certain defendants, other than Farrow. 
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The action was brought by J. E. Alexander, assignee and trustee of 
the K. Howard-Fitch Company, a corporation, against the creditors of 
the corporation, to have determined the priority of their claims in the 
distribution of its assets. Certain creditors obtained judgments against 
the corporation, and, upon execution issued thereon, the sheriff of the 
county levied the same upon the property of the corporation, consisting 
entirely of personal property. Subsequently, and on the same day, the 
corporation made a deed of assignment to J. E. Alexander, trustee, to 
secure its creditors equally and pro rata. The sheriff of the county 
and the city tax collector filed their claims, respectively, for the taxes 
due by the corporation to the State and county and the city of Winston. 
F. M. Fitch and L. W. White each filed a claim for $40, for services 
rendered as laborers; and the sheriff, the tax collector of the city, Fitch 
and White each claimed a priority of payment over the judgment credi- 
tors, whose executions had been levied. Neither the sheriff nor the city 
tax collector had levied for taxes due. As to the claims of Fitch and 
Howard, his Honor finds the following facts: "They were officers of 
the corporation; Fitch was secretary and treasurer, and White was 
vice-president. These two, with John T. Martin, who was president, 
were all the stockholders of the corporation and filled all its offices ; that 
Fitch and Howard, each within two months prior to the assignment, did 
manual labor for the company, such as buying and selling furniture, re- 
pairing same, hauling and delivering furniture, sweeping the store, col- 
lecting its bills, and the like." His Honor adjudged that the sheriff. 
city tax collector and Howard and Fitch were entitled to be paid 
prior to the judgment creditors. They duly excepted and appealed 
to this Court. The trustee, Alexander, reported that the assets of 
the corporation were insufficient to pay the judgment creditors, in full, 
their judgments, and the creditors whose rlaims were adjudged to 
have priority of payment. (322) 

L. M.  Swirz.7c for creditors. 
W.  T. Wilsom for defendamts Fitch and Wh;te. 

MANNING, J. The sheriff of Forsyth County and the tax cb~~ector, 
Farrow, of the city of Winston are not entitled to priority of payment 
before the creditors in whose favor judgments were taken and execution 
levied, before the deed of assignment was executed and recorded. The 
officers did not levy for the taxes due them, respectively, and the prop- 
erty of the corporation consisted entirely of personalty. Revisal, sec. 
8863; Shelby v. Ticldy, 118 N. C., 792. The claim of those judgment 
creditors, whose executions were levied before the registration of the 
deed of assignment, to priority of lien and payment, before all creditors 
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claiming under and through the deed of assignment, is not contested. 
Pitch and Howard, however, claim priority for their demands of $40 
each, under section 1206, Revisal. Under the facts found by his Honor, 
we do not think they are included within the provisions of that section. 
They were officers of the corporation and directors ; they controlled, not 
only in the stockholders' meetings, but in the meetings of the directors, 
and thereby controlled and managed the corporation. Their interest as 
stockholders and directors and officers was sufficient t~ induce them, in 
every way possible, to make the business of the corporation profitable; 
they were familiar with its entire business and its financial condition. 
By whom they were employed, or that they were regularly employed at 
all, is not found by his Honor, nor is there any allegation or evidence 
upon either of these matters; all that is found by his Honor is that they 
performed the services mentioned. I t  may well be that these were per- 
formed with a view to make the business of the corporation profitable to 
themselves, as stockholders, and were rendered to prevent the bankruptcy 
of the corporation in which they were so largely interested and which 
they controlled. I n  New Jersey, which State has a statute substantially 
of the same meaning and language as ours, the Chancery Court of that 
state says, in Weatherby v. Woolem Co., (N. J.), 29 Atl., 326: "The 
preference given by the sixty-third section of the corporation act is in 
derogation of the right of creditors to be paid equally, and must not be 
extended by construction. Officers can only be included in the phrase, 

'laborers and employees,' by construction, and that, too, of a very 
(323) strained character. I t  cannot be that the Legislature, in any of 

the enactments respecting preferences meant to include officers in 
the words 'laborers' or 'employees,' for there has been no period in the 
history of legislation upon this subject when these different classes have 
not been broadly distinguished." Emglamd v. Organ Co., 41 N. J.  Eq., 
470; Coal Co. v. R.  R., 29 N. J. Eq., 252; 1% re Stryker, 158 N.  Y., 526. 
I n  Bruce v. Mkimg Co., 147 N. C., 642, this Court said: "To constitute 
a lien for work and labor done, i t  must not only be actual work and labor 
done, but i t  must be done under a contract for actual work and labor, 
Moore v. R.  R., 112 N.  C., 236; Cook v. Ross, 117 N. C., 193; Broyhill 
v. G&ther, 119 N. C., 443; N m h  v. S~utlt~wick, 120 N. C., 459." While 
in the present case no contract for work and labor is found, and although 
some of the work actually done by the claimants was the work of ordinary 
laborers or employees, we think it more in accordance with the policy of 
the statute to hold that officers of a corporation are not embraced within 
the words "laborers" and "workmen," used therein. To hold otherwise 
would be to open wide the door for frauds upon creditors who extend 
credit to the corporation and deal with i t  upon their faith in its manage- 
ment by its officers. For the reasons given, the judgment of his Honor 



I 

N. 0.1 FALL TERM, 1909 

is erroneous, and the appellants, judgment creditors, are entitled to be 
paid their judgments before distribution to the sheriff, tax collector and 
Fitch and White. 

Error. 

Cited: Iron Co. v. Bridge Co., 169 N. C., 514. 

JENKINS BROS. SHOE CO. v. G. V. RENFROW & CO. 

(Filed 24 November, 1909.) 

1. Partnership, Dissolution-Notice-Principal and Agent. 
In the absence of evidence tending to show that an agent would be un- 

likely to communicate to his principal facts affecting the latter's dealing 
with third persons so as to bring it within the 'exceptions to the general 
rule, notice to a traveling salesman of the retirement of a partner from 
a firm to whom he sold goods, is sufficient to bind the principal with such 
knowledge, it appearing that it was a part of his duty to report changes 
in partnerships among his customers, and that a t  times he collected money 
on account of goods sold for his principal, though not directly so author- 
ized to do. 

2. Same-Conditional Sale-Acceptance. 
An order for goods given by a partnership to the traveling salesman of 

the creditor subject to the latter's confirmation, is not a completed sale 
until so confirmed; and when its acceptance is only evidenced by the 
shipment of the goods the sale and delivery are of that date. 

3. Same-Time-Retiring Partner-Liability, 
A partnership having given an order for goods to the plaintiff's traveling 

salesman subject to the plaintiE's acceptance, one of its members retired 
and gave due notice before its acceptance to the salesman, who was the 
plaintiff's accredited agent for the purpose: Held, (1) such notice was 
a rescission of the order; ( 2 )  its sufficiency in point of time was not 
limited to the date of the ordw; (3) that as the goods were not sold and 
delivered until shipment made after such notice was duly given, the retir- 
ing partner is not responsible therefor. 

APPEAZ from Webb, J., a t  May Term, 1909, of FORSYTH. 
The plaintiff corporation wed the defendants, as partners, to 

(324). 

recover an  amount due i t  for goods sold and delivered. The defendant 
T. J. Renfrow alone answered and contested the plaintiff's right to re- 
cover against him. The plaintiff, i n  its complaint, alleged "that on 27 
May, 1907, i t  sold and delivered to the defendants a lot of shoes, of the 
value," etc. The contesting defendant denied his liability, on the ground 
that the partnership between him and his codefendant had been dissolved 

, on 28 March, 1907, and notice of dissolution had been published i n  a 
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newspaper published in Wilkesboro, N. C., where the partnership did 
business, the plaintiff doing business in  Winston-Salem, and that notice 
of such dissolution had been given to W. N. Horn, the traveling salesman 
of plaintiff, its agent who had taken the order sued upon and all other 
orders from defendant for plaintiff. I t  was admitted by the defendant 
that the partnership existed up to 28 March, 1907, and was formed in  
1904; that his copartner, G. V. Renfrow, his son, had the entire manage- 
ment of the business and did all its buying and selling; that he lived in 
Mecklenburg County; that when the partnership was dissolved he took 
from his copartner his note, secured by a mortgage on certain described 
lands in  Mecklenburg County. The plaintiff offered evidence of the con- 
tinued advertisement in the paper stated by G. V. Renfrow & Go. for 
some months after the alleged dissolution, and denied i t  had any notice 
of the dissolution a t  the date mentioned in  the complaint. It further 
appeared in  evidence that the salesman of the plaintiff, Horn, took the 
order from G. V. Renfrow on 4 April, 1907, but it was subject to accept- 
ance by the plaintiff. The plaintiff's salesman admitted he received no- 
tice of the dissolution before 15 May; that i t  was within his duty to 
notify plaintiff when he received notice of dissolution of partnerships 
who were dealing with it, and he sometimes received money from custom- 

ers when they offered it. I t  was in  evidence that the agent, Horn, 
(325) was notified on 4 April of the dissolution, but this was denied by 

him. His  Honor charged the jury that unless the notice of disso- 
lution was given to the agent, Horn, on or before 4 April, no subsequent 
notice would avail the defendant. The defendant excepted. The jury 
answered the issue of indebtedness in  favor of the plaintiff. From the 
judgment rendered upon the verdict the defendant T. J. Renfrow ap- 
pealed to this Court. 

L. M. 8 w i r ~ k  and F. D. Hacket t  for plaintiff. 
Manly & Hendrcn  f o r  defendant. 

MANNING, J., after stating the case : I f  Horn was such an agent of the 
paintiff that notice to him would be imputed to the plaintiff, then we 
think his Honor was in error i n  restricting the time at which the notice 
of the dissolution should have been given, in order to be binding upon 
his principal, the plaintiff, to the date "on or before 4 April." While 
the order for the goods sued for was taken by Horn on 4 April, it was 
made by Horn subject to the acceptance of the plaintiff. The acceptance 
of the order was signified by the shipment of the goods on 27 May, and 
in no other way. The complaint alleged both sale and delivery on that 
day, and in  our consideration of this appeal we must consider the plain- 
tiff concluded by this allegation of his pleading. This allegation was 
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distinctly presented to his Honor by the defendant, and instructions asked 
and refused. The agent admitted he had notice of the withdrawal of the 
defendant T. J. Renfrow from the partnership before 15 May, and that 
he was then the agent of the plaintiff, with the same scope and extent of 
authority as theretofore. 

I n  Mechem on Agency, see. 721, the learned author deduces the fol- 
lowing rule from the authorities : "The law imputes to the principal and 
charges him with all notice or knowledge relating to the subject-matter 
of the agency which the agent acquires or obtains while acting as such 
agent and within the scope of his authority or which he may previously 
have acquired, and which he then had in mind, or which hehad acquired 
so recently as to reasonably warrant the assumption that he still retained 
it. Provided, however, that such notice or knowledge will not be im- 
puted (1) where i t  is such as i t  is the agent's duty not to disclose, and (2) 
where the agent's relation to the subject-matter or his previous conduct 
render i t  certain that he will not disclose it, and (3) where the person 
claiming the benefit of the notice, or those whom he represents, colluded 
with the agent to cheat or defraud the principal." There is no evidence 
in this case bringing i t  within any of the exceptions named in  the 
proviso of the above rule. This Court, in S t raw v. Sparrow, 148 (326) 
N. C., 309, quotes with approval this principle, as stated in Cox 
v. Pearce, 112 N. Y., 637; 3 L. R. A,, 563: "1. The failure of an agent 
to communicate to his principal information acquired by him in the 
course and within the scope of his agency is a breach of duty to his prin- 
cipal; but as notice to the principal i t  has the same effect as to third per- 
sons as though his duty had been faithfully performed.') Mfg. Co. v. 
Rutherford, 65 W .  Va., 395. 

If, therefore, Horn was such an agent that notice to him was notice to 
his principal, the plaintiff, then, under the above authorities, i t  must fol- 
low that the plaintiff had notice of the withdrawal of the defendant T. J. 
Renfrow from the firm, and its dissolution before 15 May-between 6 
and 15 May, as fixed by Horn. No credit had then been extended for the 
goods ordered on 4 April. I n  Bisbam v. Boyd, 4 Page Chan., 16, it is 
held: "If he (a former customer) was informed of the dissolution of 
the partnership immediately after the sale and while the goods remained 
in his own hands, undelivered, a court of equity would never permit him 
to recover for those goods against the former partners of the vendee." 
Notice of the dissolution is a rescission of the order. Goodspeed v. Plow 
Co., 45 Mich., 522. The correctness of these doctrines cannot be contro- 
verted. I t  cannot be consistent with any just conception of fair dealing 
to subject a retired partner to the payment of debts contracted after 
notice of dissolution of the partnership has been given to the creditor ex- 
tending the credit. Such a creditor cannot assume the status of part- 
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nership to be unchanged when he has actual notice of a change imputed 
to him from the knowledge of his agent. Was Horn such an agent that 
notice to him was notice to his principal? The evidence offered at  the 
trial tends to show that Horn was a traveling salesman of the plaintiff, 
and defendants made all their purchases, extending over several months, 
from plaintiff through Horn; that he was the sole representative of plain- 
tiff in the section in which defendants did business, and visited their place 
of business nearly every thirty days ; that he reported to plaintiff refer- 
ences given by new customers; that he reported dissolutions of partner- 
ships with whom plaintiff was dealing, and sometimes received payments 
for bills due, when offered him by merchants, but that he was not in- 
structed to collect bills; that he in a general way inquired about the con- 
dition of the bushess of those with whom he was dealing for plaintiff. 

I n  Cowan v. Roberts, 133  N. C., 629, this Court held: "The 
(321) notice should have been given to the plaintiffs or to some one of 

their employees who had charge of the credit department. The 
'man,' the defendant, Redmond, found 'working on the books' may have 
had no duties connected with any department of the business, except to 
keep an account of the cash, so far  as we know. Of course, if any sales- 
man had been notified of the dissolution of the firm, and that salesman 
had afterwards sold goods to Roberts, Redmond would not have been lia- 
ble." I n  reviewing this decision in Straw v. Sparrow, 148 N. C., 309, 
Hoke, J., speaking for this Court, said: "The decision, while eminently 
sound in principle, goes very far, certainly on the fact of that particular 
case, in upholding a demand against a retired partner." A careful con- 
sideration of Cowan v. Roberts, supra, does not convince us that that 
decision militates against our holding that the evidence was sufficient to 
support a finding that Horn was a competent agent to receive notice, and 
that notice to him was notice to the plaintiff, his principal. Horn was, 
by his course of dealing and the scope and extent of his power, the me- 
dium of negotiations between plaintiff and defendant partnership. The 
learned judge who tried this case seemed to be of this opinion, but erro- 
neously, as we think, in view of the distinct allegation of the complaint, 
restricted the binding effect upon the plaintiff of the notice to him to the 
date of the order. The case has been made complicated and the decision 
more difficult by the variance between the proof and the allegation in 
apparently treating 4 April as the day of the accepted order and the day 
when the proposition to buy became a contract of purchase and sale. We 
have not passed upon the other exceptions taken, as they may not be pre- 
sented at the next trial. For the error pointed out, there must be a 

New trial. 

Cited: Furniture Go. v. Bussell, 171 N. C., 480, 484. 
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WATER AND LIGHT COMMISSIONERS v. M. M. CHAPMAN ET a. 

(Filed 24 November, 1909.) 

1. Appeal and Error-Procedure-Recordari-Appellant's Laches. 
I t  is no sufficient excuse for the failure of the appellant to have his 

appeal docketed and ready for argument upon the calling of his district 
under Supreme Oourt Rules 5, 17, 30 and 24, that the judge had the orig- 
inal papers and had not settled the case on appeal, when it appears that 
he was in default in not requesting the judge to fix a time and place there- 
for until forty days after appellee had returned his case with objections. 

2. Same-Case on Appeal-Appeal Dismissed. 
The Revisal, m1, makes appellee's case the case on appeal after fifteen 

days' delay by appellant to transmit papers to the judge. Appellant's 
motion for a recorduri under such circumstances will be denied and ap- 
pellee's motion to dismiss granted. 

APPEAL by defendant from CoumilZ, J., at  May Term, 1909, of (328) 
CABARRUS. 

The facts are stated in the opinion of the Court. 

Shepherds& Shepherd for p la in t i f .  
L. T.  Hartsell  and W e l c h  Galloway f o r  defendants. 

CLARK, C. J. This case was tried below at May Term, 1909, of Ca- 
barrus. The appeal should have been docketed and printed, ready for 
argument when that district was called at this term. Rules 5, 17, 30 and 
34. That not having been done, the appellee moved to dismiss. The 
appellant asked for a certiorari, because the judge had not settled the case 
and the transcript of the record proper could not be sent up because his 
Honor had the original papers. This would justify granting a certiorari 
t l ~ ~ d  the denial of the motion to dismiss, but only if the appellant itself 
was in no default. Brown v. House, 119 N. C., 622. 

I t  appears from the record that the parties, by consent, extended the 
time for service of case on appeal and countercase, but that the appel- 
lant's case on appeal had been returned by appellee, with his objections, 
to appellant, on 21 August, 1909. The statute (Revisal, sec. 591) then 
prescribes that "the appellant shall immediately  request the judge to fix 
the time and place for settling the case," and provides that if the appel- 
lant delays longer than fifteen days to make this request and to mail the 
case and exceptions thereto to the judge, the appellee's countercase (or 
appellant's case amended by appellee's exceptions) "shall constitute the 
case on appeal." 

The appellant did not make such request of the judge till 1 October, 
a delay of forty days. This was gross laches and deprives the appellant 
of any right to a certiorari and necessitates granting the motion to dis- 
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miss. This has been often decided. S.  v. Jones, at this term (where the 
delay was thirty-three days) ; Stroud v. Telegmph Co., 133 N. C., 253; 
Simmons v. Andrews, 106 N. C., 201. 

Appellants are too often prone to forget that appellees have rights. 
The intent of this section to safeguard them is evinced by the further 
provision that the judge, on receipt of appellant's request, shall forthwith 

notify the attorneys of both parties of the time and place to appear 
(329) before him for settling the case, "which time shall be not more 

than twenty days from the receipt of the request," and that the 
judge must settle the case within sixty days of the termination of a s p e  
cia1 term, or after the courts of the district shall have ended, under a 
penalty of $500 on the judge, to be recovered by any person who shall 
sue for the same, for any failure to comply with the above or any re- 
quirement of this section. The section further provides that the appel- 
lant, on receipt of "case settled" from the judge, shall, "within five 
days" file the same with the clerk. The next section (Revisal, see. 591) 
requires the clerk, '(within twenty days" thereafter, to transmit a duly 
certified copy to the clerk of the Supreme Court. 

Attention must be called to the amendment now incorpora-ted into sec- 
tion 591, which, being comparatively new, may have escaped the notice 
of some members of the profession: "If the appellant shall delay longer 
than fifteen days after the appellee serves his countercase, or exceptions, 
to request the judge to settle the case on appeal and mail the case and 
countercase, or exceptions, to the judge, then the exceptions filed by the 
appellee shall be allowed, or the countercase served by him shall consti- 
tute the case on appeal. However, the time may be extended by agree- 
ment." Here there was no such agreement, and not only this Court 
could not send down a certio~ari for the case, but if the judge had "set- 
tled" the case after the fifteen days' delay, without consent of appellee, 
he was fumtus  oficio and without authority, except where there was un- 
questionably valid legal ground to excuse the delay. The case here was 
('constituted" at the expiration of the fifteen dayd delay of appellant to 
send the papers and requeist to the judge, exactly as the appellant's case . 
becomes automatically the case on appeal if no exceptions or countercase 
is served within ten days. The appellant should therefore have sent up 
in apt time the case as "constituted" at the end of his fifteen days' delay. 

The lawmaking power seemed to think that the statute, as formerly 
written, was not strict enough or not sufficiently complied with, and have 
thus'amended it. I t  is our duty to observe it. 

The motion of appellant for a certiorari is denied and the motion of 
appellee to dismiss the appeal is allowed. 

Appeal dismissed. 

Cited: McNeil V .  R. R., 173 N. C., 730. 
320 



N. C.] FALL TERM, 1909 

W. H. RUFFIN, ADMR., v. SEABOARD AIR LINE RAILWAY. 

(Filed 24 November, 1909.) 

1. Railroads-Deeds and Conveyances-Easement, Reservation of-Fee. 
A provision in a deed of lands to a railroad company for depot purposes, 

that the grantor should have the right to erect a warehouse partly on the 
lands described and conveyed, provided a width of 115 feet be left to the 
railroad company, reserves to the grantor a descendible, assignable and 
transferable easement therein for the stipulated purpose and to the extent 
specified in the deed. 

2. Same-Words of Inheritance. 
I 

An easement in fee in lands reserved by the owner in his deed thereto, 
does not require the use of the words inheritance, for the thing excepted ' 
is not granted and the grantor retains it by virtue of his original title. 

3. Same-Statute. 
Under the Code of 1583, see. 1283, a reservation by the grantor in his 

deed of an easement in the lands conveyed will be construed to be an 
easement in the fee unless the contrary intent appears from the con- 
veyance. 

4. Same-Determinable Fee-Rights Appurtenant-Permissive User. 
A stipulation in a deed of land to a railroad company for depot purposes 

was that the grantor shall have the right to erect warehouses along cer- 
tain sides of the lands, provided they do not encroach upon any portion 
of the depot ground of the width of 115 feet, and in accordance with such 
right the grantor erected a warehouse partly on his own land and extend- 
ing upon the lands conveyed a distance of twenty-three feet, which was 
occupied continuously as such since its erection by the grantor, his heirs 
and assigns: Held, (1) whether by way of reservation or exception, the 
grantor retained for warehouse purposes, a determinable fee in the land 
conveyed to the extent of the twenty-three feet; (2) that this right was 
appurtenant to the land covered by the other part of the warehouse; (3) 
that the question of whether a permissive user of a railroad right of way 
would ripen title to the easement reserved did not arise. 

APPEAL from Cooke, J., a t  January Term, 1909, of FRANK- (331) 
LIN. 

On 17 July, 1885, J. F. Jones executed to the Louisburg Railroad Com- 
pany a deed, conveying a depot site a t  Louisburg, N. C., the metes and 
bounds of which are set forth in  said deed. This deed contained the fol- 
lowing stipulation: "It is further stipulated that the said parties of the 
first part  shall have the right to erect a warehouse along the southwest 
side of said lands and upon the southwest margin of said road, provided 

151-21 321 
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they do not encroach upon any portion of the depot ground, of the (332) 
width of 115 feet on the grade, so that the railroad company shall 
have a width of depot grounds of at least 115 feet on the grade." 

I n  1885 or 1886 J. F. Jones erected upon the margin of said land a 
warehouse, extending a distance of about twenty-three feet over upon the 
land of the said railroad, but leaving an unobstructed width of 115 feet 
of depot ground. This warehouse has been used and occupied by J. F. 
Jones and his heirs and assigns continuously since its erection, and is 
now so used as a warehouse. 

J. F. Jones is dead, and William H. Ruffin has qualified as his admin- 
istrator. I n  the course of the administration of the estate i t  became nee  
essary for the administrator to file a petition to sell the land upon which 
the warehouse was erected, to make assets, and under said petition an 
order of sale was made and William H. Ruffin appointed commissioner. 

The lot was sold to J. M. Allen for the sum of $2,205, but upon inves- 
tigation it developed that the warehouse situated on the said lot extended 
twenty-three feet beyond the boundary of the land conveyed to the Louis- 
burg Railroad Company, which lot now belongs to the Seaboard Rail- 
road Company. J. M. Allen thereupon refused to complete the pur- 
chase unless some concession in price was made by the commissioner. 
The commissioner refused to make any concession and brought this action 
to force the said J. M. Allen to take the property and pay the price 
agreed upon. 

The Seaboard Air Line was made a party defendant in this action and 
filed answer therein, setting up its right to the entire tract conveyed to 
the Louisburg Railroad Company,by J. F. Jones, free from any right of 
the heirs or assigns of said J. F. Jones to occupy any part thereof for 
any purpose whatever. 

The facts were agreed upon and the matter submitted to Coolee J., at 
January Term, 1909, of Franklin. Upon the facts found, in accord- 
ance with the facts agreed, Cooke, J., rendered the following decree : 

"It is, therefore, by the court ordered, adjudged and decreed that the 
stipulation in said deed contained, reserved to the said J. F. Jones a 
descendible, assignable and transferable easement in, to and upon said 
strip of land described in the pleadings, on the southwest side or margin 
of said depot site, of the width of about twenty-three feet, for the use 
and occupation thereof for warehouse purposes, and that such easement 
descended to the heirs and assigns of the said J. F. Jones, and that the 
same is therefore salable and assignable by the said administrator and 
commissioner. But i t  is further ordered, adjudged and decreed 
that such easement is limited to the use and occupation of said (333) 
strip of land for warehouse purposes only. 

('It is further ordered, adjudged and decreed that said administrator 
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and commissioner tender to the purchaser a deed for the land so sold, 
including said easement, as herein declared, and that upon the payment 
of the purchase price bid, to wit, $2,205, with interest on the same from 
25 May, 1908, till paid, at the rate of six per cent per annum, the said 
commissioner deliver such deed to him. 

"In the event of the refusal of said purchaser to take conveyance, as 
aforesaid, i t  is further ordered, adjudged and decreed that said William 
H. Ruffin, commissioner, make resale of said premises, after thirty days' 
advertisement in some newspaper, as required by law, and that at  such 
sale he shall sell separateIy the easement in, to and upon said strip of 
land, about twenty-three feet in  width, along the southwest margin of 
the depot site of the defendant railway, as herein declared, and shall sell 
separately the remainder of said land and premises, to wit, that part of 
the land owned by said J. F. Jones in fee. 

"Said commissioner will report his proceedings herein to this court. 
"It is further ordered that the costs of this action shall be paid by the 

commissioner, out of the proceeds of sale." 
The defendant Seaboard Air Line Railway excepted to the foregoing 

decree and appealed. 

W. H. Rufilz, Bklcett & White and Spmklt 4 Holdea for plaiatif. 
Murray Allen for defer&&. 

CLAEK, C. J., after stating the case: This case presents a single ques- 
tion, i. e., the construction of the stipulation contained in the deed from 
J. F. Jones to the Louisburg Railroad .Company, by which i t  was agreed 
that the said Jones should have the right to erect a warehouse on the land 
conveyed, provided an open space 115 feet was left for use by the rail- 
road company as depot grounds. I t  is admitted that the defendant haa 
115 feet of open space, and that the warehouse erected by J. F. Jones 
extends twenty-three feet over the southwest boundary of the land con- 
veyed by the deed of 1885. 

The court below took the view that this stipulation reserved to J. F. 
Jones a descendible, assignable and transferable easement in the twenty- 
three-foot strip of land, but that this easement is restricted to warehouse 
purposes. 

The contention of the Seaboard Air Line Railway is that this 
(334) stipulation in the deed is nothing more than an agreement be- 

tween the Louisburg Railroad Company and J. F. Jones, or 
license, that he could erect a warehouse, and that the right to occupy 
the land for that purpose expired upon the death of the said Jones. 

We do not think the clause in the deed from Jones can be construed 
to be a license to him-a license is granted by the owner of the land; 
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besides, as a rule, a license is voidable at  the will of the owner (Wash- 
burn Easements, 3 Ed., see. '15; Jones Easements, sec. 69), which cer- 
tainly was not the intention here. 

The defendant's contention, that if this was an easement i t  expired 
at the death of the grantor, Jones, cannot be maintained. I t  was cre- 
ated by way of exception, and, "If created by way of exception, words of 
inheritance are not necessary to create an easement in fee, if the grantor 
owned the fee of the premises at the time of the conveyance, for the 
simple reason that th; thing excepted is not granted, and the grantor 
retains a part of the estate by virtue of his original title." 14 Cyc., 
1165 ; Jones Easements, see. 89. 

Hamain, v. R. R., 160 Mass., 459, held that a deed of a railroad right 
of way, releasing all claims. for damages, but reserving to the panto; a 
private crossing over the track, along the course of a previously existing 
cartway, excepts the cartway from the grant and does not create a new 
right in the grantor by way of reservation; and hence the word "heirs" is 
not necessary to make the easement of crossing perpetual. This case is 
more especially in point, because that court, in common with North 
Carolina, holds to the common-law distinction or doctrine. Washburn 
Easements, 3 Ed., p. 5. 

If i t  be contended that the clause was in effect a reservation, and that 
under the strict rule of law an instrument creating an easement in fee 

u 

by way of reservation must contain words of inheritance, such conten- 
tion is met and avoided by the provisions of qur statute in existence at 
the time of the conveyance (section 1280, Code of 1883)) which provides 
that conveyances are held and construed to be in fee unless a Eontrary 
intention appears from the conveyance. 

Whether the right is by way of exception or reservation, the intention 
of the grantor, to be ascertained from the language used and the attendant 
facts a i d  circumstances, was not to except or reserve a mere life estate, 
but a perpetual right of user, provided always that the grantee held abso- 
lutely 115 feet. As was said by this Court in  Merrimoa v. Russell, 55 
N. C., 470, "Few would be at the expense of erecting a mill if 
the supply depended upon the uncertainty of life." And the (335) 
grantor would not have excepted or reserved the right in this case, 
to erect an expensive warehouse-a building ordinarily erected for time, 
so far  as human foresight and power can extend-if the tenure depended 
on the uncertain term of his own life. Taking into consideration that 
the erection of such a building was to the direct benefit of the railroad ., 
by making i t  a contributing factor in building up the business of the 
then new railroad, and taking into consideration, further, that such 
buildings always have been and always will be contributing agencies to 
the business of railroads, i t  is clear that the intention of both parties 
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was to create a perpetual user. I t  was deemed by them to be one which 
would always be of benefit to both grantor and grantee. Hall v. Turner, 
110 N. C., 292, indicates that the grantor's right in the twenty-three 
feet was a determinable fee. 

Jones on Easements, secs. 92 and 106, says: "When it appears by the 
true construction of the terms of a grant that i t  was the well-understood 
purpose of the parties to create or reserve a right, in the nature of a 
servitude or easement, in the property granted, for the benefit of other 
land owned by the grantor, no matter in what form such purpose may be 
exprsgsed, whether it be in the form of a condition, or covenant, or 
reservation, or exception, such right, if not against public policy, will 
he held to be appurtenant to the land and binding on that conveyed to 
the grantee, and the right and burden thus created and imposed will 
pass with the lands to all subsequent grantees.'' Jones on Easements, 
secs. 92 and 106. 

Pattolz v. EducatiomZ Co., 101 N. C., 408, is very much like the case 
grantor's other lands is a strong indication of his intention that it should 
be appurtenant to his estate and not merely personal to himself." Jones 
on Easements, see. 94, p. 76. 

"A reservation of an easement which is intended to be appurtenant 
to the land retained by the grantor is not within the rule that the word 
'heirs' must be used to create an estate which will extend beyond the 
party making the reservation," etc. Jones on Easements, see. 93. 

Pattom v. Educational Co., 101 N. C., 408, is very much like the case 
at bar. I n  that case ther'e was a grant of lands in fee, reserving an ease- 
ment, as follows: "With the following reservation-that is to say, the 
said M. M. Patton reserves thirty-three feet for a street running from 
the cross street down L. C. Clayton's fence to J. P. Jordan's fence ; then 
up Jordan's fence to the street that leads down to Patton's house." There 

was in the deed, as in the case at bar, a conveyance of lands by 
(336) metes and bounds, and the reservation was made within such 

bounds and was made without words of inheritance. The heirs 
of Patton brought suit for the enjoyment of the easement, which had 
been obstructed, and the defendant there, as here, contended that the user 
was confined to the life of the grantor; but the Court held that the ease- 
ment descended to the heirs. I t  will be noted that this was not the case 
of a dedication of a street for public use, but the reservation of an ease- 
ment for a private right of wah though i t  was called a street. No in- 
terest of the public appears. That case contains a review of the author- 
ities on this point. 

I n  the case at  bar, in any event, the reservation was at  the least a 
determinable fee, even without words of inheritance or without con- 
struction to ascertain the intent of the parties to the deed (Hall v. Tur- 
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mer, 110 N. C., 292), and under i t  the perpetual user of the land for 
warehouse purposes was retained. Our conclusion is, that, whether by 
way of exception or reservation is  immaterial; the grantor retained for 
warehouse purposes a determinable fee in the land conveyed to the rail- 
road company, outside of the 115 feet, for the length of the warehouse 
he erected-this right appurtenant to the ownership of the land covered 
by the other part of the warehouse. No rights of the defendant rail- 
road, as a common carrier, i n  respect to rights of way, etc., are involved; 
i t  i s  not a question of permissive user of a part  of its right of way, which 
cannot ripen into an  easement, but this is the exception of a portion of 
the land granted, or a reservation a t  the least of i t  to the, grantor; and 
the railroad, in  its relation thereto, stands just as any other grantee not 
a, common carrier would stand. I t  was a right that lay i n  grant, 
and the railroad granted nothing-had nothing then to grant- but got 
the clear depot space of 115 feet, as provided in  the exception contained 
in the deed. 

The judgment below,is 
Affirmed. 

WILLIAM L. KENNEDY v. SUSAN DOUGLAS ET AL. 
(337) 

(Filed 24 November, 1909.) 
1. Wills-Requisites. 

A paper-writing drafted by an attorney from stenographer's notes taken 
from dictation of deceased as to the disposition of her property after 
death, unsigned and unwitnessed, is not admissible as a last will and tes- 
tament. Revisal, 3113. 

2. Wills, Nuncupative-Witnesses-Requisites. 
I t  is necessary to the validity of a nuncupative will that the testator 

state her wishes in the presence of two witnesses and ''specially require 
them to bear witness thereto." 

3. Same-Two Present-One Witness., 
The declaration of a testator made in the presence of two witnesses that 

a paper-writing contained the disposition he desired made of his property 
and that he desired its provisions carried out, without reading or having 
the paper read at  the time, but relying upon the assertion of a person 
then present that it contained his wishes as dictated by him several 
months before, is invalid as a nuncupative will: (1) the dictation was 
made to one witness alone; (2)  there was no sufficient declaration then 
and there of the testator's wishes in the presence of two witnesses from 
which they could reduce their recollection to writing within ten days. 
Revisal, 3127 (3) .  
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4. Wills, Nuncupative-Writing-Intent-"Last Sickness." 
A paper-writing which the deceased had therefore dictated but post- 

poned executing from time to time and which he finally declared to be his 
will without reading it, at a time he was his last sickness not expect- 
ing to recover and physically unable to execute it, is invalid as a nuncupa- 
tive will: (1) his intent that it should be a written will is evidenced by 
his conduct; ( 2 )  the dictation was not in law "during his last sickness." 

5. Wills, Nuncupative-Validity-Interpretation of Laws. 
The position cannot be maintained that nuncupative wills are not now 

legal in North Carolina because of the exception in regard to them in 
Revisal, 3113. The whole Revisal should be construed together, and sec- 
tion 3127 (3) expressly provides for their probate. 

APPEAL from Lyon,  J., at August Term, 1909, of BRUNSWICK. 
This proceeding was instituted before the clerk for probate in solemn 

form of the nuncupative will of Susan Thomas Kennedy. On appeal, 
his Honor, at the close of the propounder's evidence, held that the evi- 
dence was not sufficient in law to establish a nuncupative will, and 
entered judgment that i t  was not entitled to be probated and recorded. 
Appeal by propounder. 

Robert Ruark  for appellant (propounder) .  
J o h n  D. Bellmny and E. E. B r y a n  for defendants. 

CLARK, C. J. The facts, as condensed from the record, are: The 
deceased, with the intention of making a written will, dictated instruc- 
tions to her friend, Minnie I. Enox, some nine months before her death, 
and Minnie I. Knox made written notes as to the disposition which the 
deceased desired to make of her property. Such instructions were de- 
livered some two or three months later, at the request of the deceased, 

to Robert Ruark, an attorney, with the request that he should 
( 3 3 8 )  prepare a form of written will, embodying the wishes of the 

deceased, as set forth in the said notes. The said attorney did 
prepare a form or draft of a written will, embodying the wishes of the 
deceased, as expressed in the said notes, which will was delivered by 
him to the witness J. J. Knox and by him in turn delivered to Minnie 
I. Knox. All of this occurred some months before the death of the 
deceased, but whiIe the deceased was sick, and from which sickness she 
did not recover. Upon a number of occasions during the six months 
thereafter the draft of the will was carried by Minnie I. Knox to the 
home of the deceased and conversations had between her and the de- 
ceased concerning the same. On two occasions, at least, Minnie I. 
Knox was accompanied by the witness J. J. Knox. I t  also appears 
that from time to time the deceased put off and delayed the execution 
of the written will. Eleven days before her death the written will was 
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carried by Minnie I. Knox to the home of the deceased, she being ac- 
companied by the witness J. J. Knox. The deceased was at  the time 
sick and in bed, and apparently had abandoned hope of recovery. The 
matter of the execution of the will was brought to her attention, and 
the importance of its execution, if she desired to make a written will, 
was mentioned to her by the witness J. J. Xnox. On that occasion 
the deceased declared her inability, because of physical infirmity, to 
go through the ceremony of executing the will, and also declared her 
belief that she would never be able to do so. She was informed by the 
witness Minnie I. Knox that the paper contained the provisions which 
she had dictated to her, but the contents were not read over to her nor 
stated. I n  the presence of Minnie I. Knox and J. J. Knox, and while 
she was sick and in bed, she stated to them that the paper was all 
right-that i t  contained her wishes with reference to the disposition of 
her property, and that she wished them to see that her wishes, as ex- 
pressed in the paper, were carried out. There was evidence of the tes- 
tamentary capacity of the deceased at the time. She was in her last 
illness, in her own habitation, and in possession of her faculties. 

This paper~writing is condemned by the Revisal, sec. 3113, unless it 
is authorized to be probated as a nuncupative will, under the Revisal, 
sec. 3127 (3). 

I t  is evident that the "instructions" were not intended as a nuncu- 
pative will at all. The deceased was giving instructions many months 
before her death for the preparation of a written will, which failed of 
being perfected. I t  cannot be taken as a compliance with the require- 
ments as to a nuncupative will, for more reasons than one. 
The .testator did not state her wishes in the presence of two wit- (339) 
nesses, nor "specially require them to bear witness thereto." I t  
is true that Minnie I. Enox stated to the deceased that the paper had 
been written according to her previous instructions, and there is evi- 
dence that the deceased said in the presence of two witnesses that it 
contained her wishes as to the disposition of her property, and she 
wished them to see that the directions in the paper were carried out. 
Conceding that this was a sufficient request to them to be witnesses, 
yet the paper was not read over to her in their presence, nor were the 
oontents even orally stated. M. I. Knox was doubtless sincere in saying 
to the deceased that the paper-writing contained her wishes, as dictated 
to her months before, but she may have misunderstood the deceased, or 
the lawyer may have misunderstood her. At any rate, there was no 
declaration, then and there, by the testatrix of her wishes, nor did she 
call upon two witnesses to bear witness as to the statement of her wishes 
(for she made none), and for the same reason they did not and could not 
reduce their recollection to writing within ten days. The "instructions" 
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were given many months previous; they were not intended at  all for 
a nuncupative but for a written will, which, if read by the testatrix or 
read over to her, she might have corrected or amended before signing. 
That she was not decided is shown by her again and again putting off 
signing the paper drafted by counsel. ' Certainly reference to a paper whose contents were not read over by 
the deceased, nor to her in the presence of two witnesses, cannot make 
such paper a nuncupative or oral will. Estate of Grossman, 175 Ill., 
425; Knox v. Richards, 110 Ga., 5 ;  30 A. & E., 2 Ed., 564; McDowell 
v. Ulzger, 75 Miss., 294; Mole's case, 49 N. J. Eq., 266; 1 m  re Hebden, 
20 N. J. Eq. 

That there must be a verbal statement of ths testator's wishes in the 
hearing of two witnesses is indispensable. Even if the dictation of 
instructions for the drafting of a written will could be considered- 
since such dictation was not intended to be final, but to be submitted 
for revision and signature-still that dictation was made to only one 
witness and was not, in law, "during the last sickness," though there 
was no recovery from the sickness. St&cker v. Glover, 55 Pa. St., 
386; McDoweZl v.  Uager, 75 Miss., 294. 

We are not inadvertent to, but cannot concur in, the appellee's con- 
tention that nuncupative wills are no longer legal in this State, because 
the exception in regard to them, in what is now the Revisal, see. 3113, 

was stricken out in the Code of 1883. That was done doubtless 
(340) because unnecessary, since authority to probate them is expressly 

conferred by the Revisal, see. 3127 (3)) and the whole Revisal is 
to be construed together. The validity of nuncupative wills has been 
recognized by numerous cases since the clauses referred to have been 
stricken out, among them Newman v. Bost, 122 N. C., 533. 

The judgment below is 9 

Affirmed. 

C. S. HOLTON ET AL. v. FRANK H. ANDREWS. 

(Filed 24 November, 1909.) 

Lessor and Lessee-Monthly Payments-Lease-Tenant by the Y e a d o n -  
tract, Interpretation of. 

A lessee paying rent by the month, but under a Iease providing that it 
would be renewed from year to year for a period of four years, without 
change in its terms, upon his request in writing, and holding over from, 
the first year without making such request, is a tenant by the year. And 
when he vacates the premises before the expiration of the year he is liable 
to the lessor for the stipulated rent for the unexpired term, provided the 
latter, with reasonable diligence, could not have rented to another within 
that time. 
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APPEAL by plaintiff from Webb, J., at July Term, 1909, of MECK- 
LENBURG. 

Action for damages for breach of contract, appealed to the Superior 
Court by plaintiff from a magistrate's judgment. 

The facts are stated in the opinion of the Court. 

Robert S. Hbchimon for plaintif 
E. R. Presto% for defendad. 

CLARK, C. J. The premises were leased for one year, from 1 June, 
1907, rent payable monthly. The lease contained this provision: 
"The parties of the first part bind themselves, upon the request of the 
party of the second part, in writing, to renew this lease, without change 
in terms, from year to year, for a period of four years." On 1 June, 
1908, the defendant continued in possession of the store, without making 
such request, in writing or othe&se, paying rent monthly, as before. 
I n  January, 1908, erroneously conceiving that he was therefore renter 
from month to month, the defendant gave due notice, as such, 
and vacated the premises on 1 February. The lessor objected, (341) 
and brings this action to recover the rent from 1 February to 1 
June, less the rent from 23 April to 1 June. I f  the plaintiff's testi- 
mony is true, that with reasonable diligence he could not rent the store 
till 23 April, he is entitled to recover rent from 1 February, 1909, to 
that date. 

His Honor erred in holding this to be a tenancy at will. The re- - 
quirement that the request for renewal should be in writing was in favor 
of plaintiff. If not given, he could have refused to renew. The de- 
fendant, by continuing on, was presumed to be in for a year, as before, 
on the same terms as to time, price and monthly payments, and with a 
right to three years more if requested in writing. A case exactly in 
point is Scheekley v. Koch, 119 N. C., 80. Also, Harty v. Harris, 120 
N. C.. 408. The defendant was no doubt misled into thinking that he " 
was a renter from month to month by the payments being monthly. 

Error. 

Cited: Murrill v. Palmer, 164 N. C., 53. 
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R. L. JORDAN v. THE HANOVER FIRE INSURANCE COMPANY. 

(Filed 24 November, 1909.) 

1. I'nsurance, Fire-Loss-Denial of Liability-Proof-Waiver. 
A distinct denial by a fire insurance company of liability under a policy 

after loss, and within the time prescribed for the proofs, upon the ground 
that there is no valid contract of insurance, is a waiver of proofs of 
loss. 

2. Insurance, Fire-Title-Policy Provisions-Ownership. 
A vendee of land under an executory contract of purchase, who has 

paid a portion of the purchase price and entered into possession is an 
"unconditional and sole owner" in fee simple in respect to the usual 
clause in a policy of fire insurance relating to the title; and such does 
not avoid the policy on the house under a provision therein that the policy 
shall be void if the interest of the insured is other than unconditional and 
sole ownership of the fee simple title, in the absence of allegation of mis- 
representation as to title and encumbrances. 

3. Same-Equity. 
In relation to the usual clause relating to the title of the insured in a 

fire insuranc,e policy, equity treats that as done which ought to have been 
I done, or the doing of which the vendor and vendee contemplated In the 

final execution and consummation of the contract as specifically executed ; 
1 and in the absence of allegation of misrepresentation of title and encum- 

brances, a policy is not void on the ground that the insured, in possession, 
1 held under an executory contract of purchase. 

I 4. Deeds and Conveyances-Unregistered-Parties-Enforceable. 
An unrecorded bond for title is good and enforceable as between the 

original parties. 

(342) APPEAL from E. B. Jones, J., a t  September Term, 1909, of 
FORSYTH. 

These issues were submitted to the jury: 
1. Was the storehouse of the plaintiff insured in  the defendant com- 

pany on 6 March, 19081 Answer: Yes. 
2. Was said house insured under policies Nos. 2206 and 2282, terms 

of which were like policy marked Exhibit A?  Answer: Yes. 
3. Was plaintiff the owner and had an insurable interest i n  the store 

building insured by the defendant and destroyed by fire? Answer: 
Yes. 

4. What was the actual cash value of the building a t  the time of the 
fire 2 Answer : Five hundred dollars. 

5. Did the plaintiff give notice to the defendant company, in  writing, 
of the fire, and make proofs of the loss, as required by the terms of the 
policy? Answer: No. 
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6. Did the defendant company waive the giving of notice and making 
of proofs of loss, as required by the terms of the policy? Answer: Yes. 

The court rendered judgment against defendant and it appealed. 

Watsom, Buxtoa & Watson for plaintiff. 
A. H. EZler for defendant. 

BROWN, J. This action is brought to recover of the defendant upon 
a policy of insurance issued by its agent and covering a certain house 
belonging to the plaintiff. 

I t  is unnecessary to consider any questions relating to proofs of loss, 
as the defendant denies its liability, in any event, under the policy. 

I t  seems to be well settled that a distinct denial by an insurance com- 
pany of liability under.a policy, after the loss and within the time pre- 
scribed for the proofs, upon the ground that there is no valid contract 
of insurance, is a waiver of proofs of loss, becase in such a case the 
proofs do not tend to induce the company to pay the loss, and they are 
therefore futile. Ins. Co. v. Pendleton, 112 U. S., 696; Tayloe v. Ins. 
Co., 9 How. (U. S.), 390. 

I n  the answer of the defendant there are no allegations of fraud or 
misrepresentations of fact or false warranty set up as a ground 
for avoiding the policy, but the defense is rested upon "the lack (343) 
of title in the plaintiff" (quoting from the answer), founded , 

upon this clause in the contract of insurance: "This entire policy, unless 
otherwise provided by agreement, endorsed hereon or added hereto, shall 
be void if the interest of the insured be other than unconditional or sole 
ownership, or if the subject of insurance be a building on ground not 
owned by the insured in fee simple." 

The undisputed facts are that plaintiff purchased the lot for $300 
from M. A. Masten, and paid him one dollar and executed his note for 
$299, payable two years after date. Masten executed and delivered to 
plaintiff a valid bond for title, in due form, fully describing the prop- 
erty-and containing this provision: "Now, therefore, if the said M. A. 
Masten, on receiving the balance of said purchase money, together with 
the interest thereon accrued (provided the same be tendered within 
sixty days after the maturity of the last of said bonds), shall execute 
and deliver to the said R. L. Jbrdan and his heirs a good fee simple 
deed to the aforesaid premises, free from all encumbrances, then this 
obligation shall be null and void; otherwise to remain in full force and. 
effect. I n  testimony whereof, the said M. A. Masten has hereunto set 
her hand and seal, this 10 June, 1901." 

The plaintiff erected at his own expense a frame store building on the 
lot, and had taken out with the defendant company two policies in the 
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sum of $250 each on said building, the policies being standard in form. 
and without endorsement as to interest or title. At the time of the in- 
surance the plaintiff held the bond for title and was in the exclusive pos- 
session of the properky. Although the bond had not then been recorded, 
it is elementary that it was good between the parties, and as between 
them would be enforced. 

The only question presented for our consideration is whether a vendee 
of land, occupying the same under an executory contract of purchase, on 
which he has paid a portion of the purchase price, and on which he has 
erected a storehouse building, is an "unconditional and sole owner" in 
fee simple, within the condition of a policy of insurance providing that 
it shall be void if the interest of the insured is other than unconditional 
and sole ownership of the fee-simple title. As before observed, there is 
no allegation in the answer that, at the time the contract was entered 
into, the plaintiff made false representations as to his title, encumbrances 
or the like, but the defense rests upon the theory that the title'of the 
plaintiff is such that i t  avoids the policy, because i t  fails to meet its re- 

quirements in respect to title. That the plaintiff had an insur- 
(344) able interest in the property is not questioned, but i t  is denied 

that he was an unconditional owner of the fee. 
For the purpose of an insurance contract, this contention cannot be 

upheld. I t  has been settled adversely to the defendant by the courts as 
well as the text writers. The idea is that equitable ownership is, prop- 
erly speaking, entire and sole ownership in fee, as  regards the real pur- 
pose of the provision commonly used in insurance contracts on that 
subject. 

Mr. Ostrander says: "A sells to B, who takes a contract of purchase, 
conditioned that, when certain payments are made, the former will exe- 
cute to the latter a legal title. B becomes the sole and unconditional - 
owner of the property when he enters into possession, under a contract 
of this character." Fire Insurance, sec. 63, and cases cited in notes.. 

The Supreme Court of Pennsylvania quotes the identical clause from 
a similar policy in a case exactly like this, and says: "In respect to the 
insurance, such purchaser is to be regarded as the entire unconditional 
and sole owner." Ins. Go. v. Dunham, 1117 Pa. St., 460. The decisions 
upon this question are numerous and are all founded upon recognized 
equitable principles. 

When, as in this case; the agreement is executory, the vendor cove- 
nanting to make title on payment of the purchase money at a future 
day, a court of equity treats that as done which ought to have been done, 
or which the parties contemplate shall be done, in the final execution 
and consummation of the contract as specifically executed. 

The following cases will be found to be in point : Lovemthal v. Ins. 
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Co., 112 Ala,, 108; Ins. Co. v. Eerr, 129 Fed., 723; Ins. Co. v. Crockett, 
7 La., 725; T u c k  v. Ins. Co., 56 N. R., 326; K w p  v. Ins. Co., 101 Mich., 
359; Raker v. Ins. Co., 65 Am. St., 807'; Ins. Co. v. Cox, 98 Pa. Rep., 
552; Ins. Go. v. Rhea,  123 Fed., 9 ;  Im. Co. v. Erickson, 111 Am. St., 
419; Evans v. Ins. Co., 118 Am. St., 1009; Matthews v. Ins. Co., 115 
Wis., 274; Dooley v. Im. CO., 58 Am. St., 26. 

I n  this last case, wherein the title is similar, i t  is held that breach 
of the condition in  a policy of fire insurance that the policy should be 
,void if the assured was other than conditional or sole ownership, or if 
the subject of insurance was a building on ground not held by the as- 
sured i n  fee simple, would not prevent a recovery by the assured for 
loss where the application for a policy was an  oral one and no inten- 
tional misrepresentation in  regard thereto was made by the as- 
sured. (345 ) 

Such was the conclusion reached i n  Selzris v. Ins. Co., 29 Fed., 
490 ; Ins. Go. v. Hughes, 108 Fed., 497; Hal1 v. Ins. Co., 32 Am. St., 
497. 

No error. 

Cited: McIntosh v. Ins. Co., 152 N. C., 53; Higson v. Ins. Go., ibid., 
210; Lancaster v. Ins. Co., 153 N. C., 290; Watson  v. Ins. Co., 159 N. 
C., 639; Millinery Co. v. Ins.  Co., 160 N. C., 135; Lowe v. Fidelity 
Co., 170 N. C., 446. 

RALFOUR QUARRY COMPANY AND AMERICAN STONE COMPANY v. 
WEST CONSTRUCTION COMPANY. 

(Filed 24 November, 1909.) 
1. Pleadings-Demurrer-Admissions. 

Every demurrer directed to the incapacity of the plaintiff to sue, to 
the misjoinder of parties or causes of action, or to jurisdiction, admits 
the facts alleged for the purpose of the demurrer. Merrimon v. Paving 
Go., 142 N. C., 556, cited and approved. 

2. Pleadings-Demurrer-Misjoinder-Parties-Cause of Action. 
When the complaint alleges that the defendant is indebted to each of 

the two parties plaintiff in different amounts for goods sold and delivered, 
in this case crushed rock for street purposes, under a contract with one 
of them, the other performing a part of the contract of the coplaintiff with 
the consent of the defendant, a demurrer for misjoinder of parties and 
causes of action is bad: (a)  if the defendant were solely liable to one 
of the plaintiffs under his contract for both amounts, the joinder of the 
other plaintiff would be superfluous and harmless ; (b) and, if he were 
responsible to both plaintiffs upon a joint contract, it would be bad, for 
both of them would be interested in both causes of action. The precedents 
upon this principle reviewed, discussed and applied by WALKER, J. 
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APPEAL by defendant from E. B. Jones, J., at  February Term, 1909, 
of ROWAN. 

The facts are stated in the opinion of the Court. 

' Clement & Clement and Waker  & Waker for plaintif. 
E. E. Raper for defedafit .  

WALKER, J. This action was brought by the Balfour Quarry Com- 
pany and the American Stone Company against, the West Construction 
Company to recover the sum of $2,113.84, the amount alleged to be due 
under a contract between the plaintiff and the defendant to furnish 
crushed granite or rock for the purpose of enabling the West Construc- 
tion Company to perform a contract with the town of Lexington to 
macadamize certain streets in said town. The contract for furnishing 
the crushed rock was originally made by the town of Lexington with the 

Balfour Quarry Company, by which the quarry company con- 
(346) tracted and agreed to furnish about 14,000 tons of the crushed 

rock, divided into different quantities, of specified sizes or qual- 
ity. There were special provisions in the contract not necessary to  be 
stated, as they are immaterial to the decision of the case. It is suffi- 
cient to say that the quarry company furnished a part of the stone itself 
and sublet, if we may use that term, a part of its contract to the con- 
struction company, by which the American Stone Company was per- 
mitted by the construction company to furnish the rest. There was 
correspondence, by letters, between the quarry company and the con- 
struction company with reference to the contract of the former company 
with the American company, in which the quarry company, by letter, 
dated 7 June, 1907, requested the construction company to ratify or 
confirm its contract with the stone company. To this letter the con- 
struction company replied as follows: "We can only confirm that part 
of your letter that this order was placed with the Balfour Quarry Com- 
pany and that they have asked you to ship us, and as we wish to state 
that on all shipments you make us to Lexington, N. C., we will pay you 
at the rate named in your letter, of 90 cents per ton of 2,000 pounds of 
stone at quarry, and freight at 40 cents per ton. We can use all the 
stone that you can ship us, and would thank you to make prompt ship- 
ments, but you can readily understand that we have made a contract 
with the Balfour Quarry Company for all stone that we will need on 
this work, and could not recognize you in the matter or agree to any 
assignment of contract, as we could only hold the Balfour quarry peo- 
ple responsible; but, as stated to you before, we will make prompt set- 
tlement with you for all stone you can ship. Please bear in mind that 
in making shipments of this stone to US we wish you to make same in 



N. C.] FALL TERM, 1909 

gondola or bottom-dump coal cars, as we have secured a trestle in Lex- 
ington on which cars will be run out and dumped; so bear in mind that 
under no circumstances do we want flat-bottom cars. We trust that the 
above will be satisfactory to you." 

There is no contention that the quarry company or the stone company 
failed to comply with their part of the contract, and there could not 
well be at this stage of the case, as compliance is alleged in the com- 
paint; and the demurrer, as matter of law, admits the facts therein 
stated, for the purpose of passing upon the validity of the complaint, or, 
more concisely speaking, the question raised by the demurrer. As is 
so well said by our former associate, Justice Cormor ,  in M e r r i m o m  v. 
Paving Co., 142 N. C., 556, "Every demurrer directed to the incapacity 
of the plaintiff to sue, the misjoinder of parties or causes of action or 
jurisdiction, admits the facts alleged, for the purpose of the 
demurrer. Any other construction of the dernu:rrer which did (347) 
not reach the merits of a controversy would make i t  a vain 
thing." 

The complaint shows that there are two causes of action set forth- 
one for the recovery of the amount due by the defendant to the quarry 
company, and the other for the recovery of the amount due by the de- 
fendant to the other plaintiff, the American Stone Company; the 
amount due to the quarry company being $1,405.74, and to the Ameri- 
can Stone Company, $708.10, as shown by itemized accounts, annexed 
as exhibits to the complaint. 

The defendant demurred to the complaint upon the following 
grounds : "There is a misjoinder of parties plaintiff and also of causes of 
action, as follows: The first cause of action is in favor of the plaintiff, 
Balfour Quarry Company, against the defendant, in which the coplain- 
tiff, American Stone Company, is in nowise interested, and to which the 
American Stone Company is an improper party. I n  the second cause 
of action there is set out a cause of action in favor of the American 
Stone Company, in which the coplaintiff, Balfour Quarry Company, is 
not interested and therefore not a necessary or proper party." 

The court below overruled the demurrer, and the defendant appealed. 
Our opinion is that Judge E. B. Jones, who presided at the trial, took 

the right view of the case and should be sustained in his ruling. The 
demurrer is predicated upon the contradictory notion that there was a 
contract between the defendant and the stone company, and that there 
was not. If there was a separate contract with the latter company 
which, by its terms or by clear legal intendment, released the quarry 
company and relieved it to the extent of the crushed rock to be furnished 
by the stone company, there might be some merit in the demurrer, be- 
cause in that case there would be two distinct contracts-one by the 
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qarry company to furnish a part of the crushed rock, and the other 
by the stone company to furnish the remainder. But the letter of the 
defendant to the stone company, dated 11 June, 1907, sufficiently dis- 
poses of any such contention. By that letter it expressly refused to 
discharge the quarry company from liability or to substitute the stone 
company in  its place. But if that letter is construed as making a joint 
contract between the quarry company and the stone company on the one 
side and the defendant on the other, the demurrer must necessarily fail, 

as both plaintiffs in that case would be interested in both causes of 
(348) action, and consequently there would be no misjoinder of parties 

or causes of action. I f  the quarry company was responsible 
solely to the defendant for furnishing the rock, then there is n6 harmful 
misjoinder, as the joining of the stone company as a "superfluous7) 
plaintiff would be immaterial and could in no way prejudice the defend- 
ant in the trial of thp case. I t  would seem vain and idle to attempt 
the demonstration of these propositions by argument or the citation of 
authorities, but we will refer to a few of the precedents in this Court. 
Green v. Green, 69 N. C., 294; Warrenton v. Arrington, 101 N. C., 
109; Perkim v. Berry, 103 N. C., 131; Abbott v. Hancoclc, 123 N. C., 
99. I n  Green v. Green the correct principle is substantially stated by 
Pearson, C. J., as follows: A defect of parties is ground of demurrer, 
but too many parties is mere "surplusage," and is easily cured by a 
judgment for costs or a disclaimer. A nonjoinder of one who is a nee-, 
essqry party is fatal, for he will not be bound by the judgment; this 
affects the merits, but a misjoinder of one who is not a necessary party, 
and whose interests, therefore, cannot be prejudiced by the judgment, 
is clearly harmless. I t  was in this case that the great Chief Justice 
expressed his earnest desire to decide every case according to the very 
right of it, without any reference to the nature of i t  or to those who 
may be concerned in its results. What he said is worthy of repetition 
here: "This Court is willing at  all times, before the opinion is filed, to 
avail itself of the aid of the members of the bar in 'the search after 
truth,' by briefs filed, presenting a new view, based on the facts of the 
case, or a reference to additional authorities directly in point." And 
again: "We take this notice of the point made by the defendant's attor- 
ney, out of the great respect we have for his learning and ability, and 
with the hope that i t  will be an admonition to counsel hereafter not 
to allow their professional zeal to result in overlooking the facts of the 
case in order to present 'a nice point of law' to the Court." We add to 
this, although not specially applicable to this case, that counsel will ren- ' 
der their clients a great service if, at the very beginning of their briefs, 
especially the appellant's counsel, they will make a fair and succinct 
statement of the case, so that this Court may see almost at a glance what 
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are the issues of law between the parties and the more understandingly 
listen to the oral argument. such a statement also greatly lessens the 
labors of the members of this Court in hearing, considering and de- 

I ciding the case. Our work here is already very hard and onerous, at the 
best, due largely to the difficulty in extracting the material facts from 
the records. This can to some extent be remedied by a careful 
observance, in preparing briefs, of the positive rule of this Court (349) 
requiring such a statement. It must not be understood by what 
we have said that the latter words of Chief Justice Pearson quoted by 1 us, though not literally, apply to the defendant's counsel in this case, 
as they do not, for no more diligent and painstaking or more fair or 

1 frank an attorney has ever appeared before us. H e  is always true and 
loyal to his client, "flinging away the scabbard and fighting for a fu- 
neral," to be sure, when the battle line has been formed, bu the  is also 
equally true and loyal to this Court. "He brings nothing false before 
it," but tries his cases upon their real merits. And this tribute extends 
to members of the bar generally. 

Returning to the precise question involved, if the stone company ac- 
quired any interest in the contract, as a partner with the quarry com- 
pany, by virtue of the correspondence between the parties, we must still 
decide that the two causes of action were properly joined, as the inter- 
ests of the plaintiffs as against the defendant were joint and not several. 
We collect here-and hope it will be of some service to those who may 
hereafter bring actionsbof this kind-some of the decisions upon this 
important subject. The writer of this opinion and Judge Cormor, our 
former associate, did not agree with their brethren, at  the time some of 
the decisions were made, in all that is said in the cases cited, but 1: 
will abide by what the majority of the Court have declared to be the law, 
for that is my duty. The law as thus declared by our predecessors may 
be thus stated: 

1. I f  the grounds of the bill be not entirely distinct and wholly un- 
connected, if they arise out of one and the same transaction or series of 
transactions, forming one course of dealing and tending to one end, if 
one connected story can be told of the whole, then the objection cannot 
apply. Bedsole v. Monroe, 40 N. C., 313. 

2. The plaintiff may unite in the same complaint several causes of 
action when they arise out of the same transaction or transactions con- 
nected with the same subject of action, the purpose being to extend the 

I right of the plaintiff to join actions, not merely by including equitable 
as well as legal causes of action, but to make the ground broad enough 
to cover all causes of action which the plaintiff may have against the 

1 defendant arising out of the same subject of action, so that'the court 
, m a y  not be forced "to take two bites at a cherry," but may dispose of 
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the whole subject of controversy and its incidents and corollaries in  
one action. Hamlim v. Tucker, 72 N.  C., 502. 

(350) 3. We are of the opinion that the bill is .in no sense multi- 
farious; i t  is true that it embraces the claims of both companies, 

but their interests are so mixed up in  all these transactions that entire 
justice can scarcely be done without a union of the proprietors of both 
companies; and if they had not been joined, the bill would have been 
open to the opposite objection that all the proper parties were not be- 
fore the court, so as to enable i t  to make a final and conclusive decree, 
touching all their interests, several as well as joint. Oliver v. Pealk, 3 
How., 33. 

4. We find it held that if the grounds be not entirely distinct and un- 
connected, if they arise out of one and the same transaction or series 
of transactions, forming one course of dealings and all tending to one 
end, if one connected story can be told of the whole, the objection of 
multifariousness does not arise. Story Eq. Pl., sec. 271; Bedsole v. 
Monroe, 40 N.  C., 313. And if the object of the suit is single, and it 
happens that different persons have separate interests in  distinct ques- 
tions which arise out of a single object, i t  necessarily follows that such 
different persons must be brought before the court i n  order that the 
suit may conclude the whole subject. Young v. Youmg, 81 1. C., 91;  
Salvidge v. Hyde, 5 Mad., 138. 

5. The several causes of action are such (as will be hereinafter 
shown) that they may be and should be united, not only under the pro- 
vision of the Code, but according to the practice in  former equity pro- 
ceedings. As to the cause assigned for misjoinder of causes of action, 
section 126 of the Code provides that the plaintiff may unite in  the same 
complaint several causes of action, whether they be such as have been 
heretofore denominated legal or equitable, or both, when they all arise 
out of the same transaction or transactions connected with the same 
subject of action; and subdivision 7 of the section requires that the 
cause of action "must affect all the parties to the action." I t  was evi- 
dently the purpose of the Legislature i n  enacting this section to prevent 
a multiplication of actions by uniting in  the same action different 
causes of action, where they might be joined without subjecting defend- 
ants to the trouble and expense of m'aking different and distinct de- 
fenses to the same action. No general rule has been or can be adopted 
with regard to multifariousness. It is most usually a question of cou- 
venience, in  deciding which the courts consider the nature of the causes 
united, and if they are of so different and dissimilar a character as to 
put the defendant to great and useless expense they will not permit them 
to be litigated in  the same records; but where the different causes 
of action are of the same character and between the same parties 
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The Code, sec. 267, subdiv. 1, provides that causes of action may be 
joined when they arise out of the same transaction or transactions con- 
nected with the same subject of action. This section of the Code, we 
do not think, makes any substantial change in the rule of practice which 
obtained before the adoption of the Code in the courts of equity with 
regard to multifariousness. Whatever effect i t  may have had has been 
to enlarge the right of uniting in one action different causes of action 
-King v. Farmer, 88 N. C., 22. 

6. Suppose a demurrer for misjoinder (of parties) were sustained, 
the court could merely order the action divided into two actions, and 
then on the trial of each of these actions the same witnesses would be 
introduced, the same transaction proved and the same questions of lia- 
bility would arise, thus doubling the time and expense of the litigation, 
without possible benefit to any one. I t  is to prevent this very state of 
facts that the Code, sec. 267, expressly provides that "the plaintiff 
may unite in the same complaint several causes of action, whether they 
be such as have been heretofore denominated legal or equitable, or both, 
when they arise out of the same transaction or transactions connected 
with the same subject of action." Cook v. Brnith, 119 N. C., 350. This 
i s  clearly the law. 

I n  this case there is the same subject of action throughout-that is, 
in the plaintiff's complaint, calling upon the defendant to respond in 
damages to his claim to recover for the price of the stone furnished 
the defendant under the contract. I f  the defendant's contention had 
been well founded, the remedy would have been either to dismiss or 
simply to divide the action, as the nature of the misjoinder required, 
which would have caused the prosecution of two actions, with increased 
cost to the parties and the as well, with no benefit apparently to 
the defendant. The joinder of causes of action and part ia  in this ac- 
tion is fully justified by the precedents and is in the interest of the full 
and fair investigation of plaintiff's claim against defendant, with as 
little cost as possible. Fisher v. Trust Co., 138 N.  C., 224. 

We are unable to see what the defendant can gain, in any conceivable 
way, even if his demurrer should be sustained. I t  is better for the de- 
fendant that it should be overruled and the case tried before the jury 
upon its actual merits, if it has any real defense. We have discussed 
this question somewhat at length, because of the frequency with 
which similar matters have been brought before us, and in the (352) 
hope that the principles discussed and the many authorities 

plaintiffs and defendants, and none other, and no additional ex- (351) 
pense or trouble will be incurred by the joinder of the several 
causes, the courts, in the exercise of a sound discretion, on the ground 

. of convenience, usually refuse to entertain an objection to the joinder. 
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cited may tend in some degree to a more perfect understanding of the 
spirit of the Code as to the joinder of parties and causes of action. 

For the reasons stated the judgment of the court must be 
Affirmed. 

Cited: Lee v. Thornton, 171 N. C., 213. 

A. S. GRAVEN AND A. S. CRAVHN, NFXT FKIEAD v. THE WORTH 
MANUFACTURING COMPANY. 

(Filed 24 November, 1909.) 

1. Master and Servant-Employee, Inexperienced-Latent Danger-Negli- 
gence.  

The plaintiff is liable in damages for the act of the boss of his lapper 
room in directing an inexperienced minor, an employee over whom he had 
charge, to do certain work dangerous to him without further instructing 
him as to his duty, or as to dangers incident to it which would not be 
observable by an inexperienced, untrained workman. 

2. Nonsuit-Defendant's Evidence. 
A motion to nonsuit predicated largely on defendant's own evidence 

will be denied. * 

APPEAL from E. B. Jones, J., at March Term, 1909, of RANDOLPH. 
Action to recover damages for injuries caused by alleged negli- 

gence on the part of the defendant company. The action was brought 
by T. W. Craven, a minor, suing by next friend, for injuries done to 
himself, and by T. W. Craven, the father, for damages by reason of 
loss of services during the minority of the son, and no objection was 
made by defendant to such joinder. The jury rendered the following 
verdict : 

1. Was plaintiff T. W. Craven injured by the negligence of the de- 
fendant, as alleged in the complaint ? Answer : Yes. 

2. Did the plaintiff contribute to his own injury by his own negli- 
gence ? Answer : No. 

3. What damage, if any, is plaintiff T. W. Craven entitled to re- 
cover? Answer: Nine hundred dollars. 

There was judgment on the verdict for plaintiff, and defendant ex- 
cepted and appealed. 

(353) Hayes & Bymum and R. H. Dixon for plaintiff. 
. Hammer & Spence and Morehead & Sapp for deferzdmt. 
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PER CURIAM: There is no reversible error appearing in this case. 
The evidence on the part of plaintiff tended to show that T. W. Craven, 
a minor (between sixteen nad seventeen years of age, and without ex- 
perience in this work, was sent by his foreman and boss into the lapper 
room to learn to run the lapper, and for that purpose was placed under 
one Wiley Spivey, the boss of the lapper room; that soon after going 
into the room plaintiff was directed by Spivey to clean off the rollers, 
without further instructions as to his duty or the dangers incident to 
it, these dangers not being observable by an inexperienced, untrained 
workman; that in the effort to carry out the order, and owing to his 
lack of training and failure to receive proper instructions, plaintiff's 
hand was caught in one of the machines and seriously and permanently 
injured. 

This testimony brings plaintiff's case within the principles declared 
in Chesson v. Walker, 146 N. C., 511, and Avery v. Lumber Co., 146 N. 
C., 592, and other cases of like tenor. The objection chiefly assigned by 
defendant was the failure on the part of his Honor below to sustain his 
motion of nonsuit, but this motion was predicated largely on the de- 
fendant's evidence, which the jury have rejected. Under a charge free 
from error they have accepted the plaintiff's version of the occurrence, 
and, on the authorities cited, plaintiff's cause of action is clearly made 
out. 

There is no error, and the judgment below is 
f i r m e d .  

Cited: Horne v. R. R., 153 N. C., 240; Durm v. Lumber Co., 172 N. 
C., 136. 

- 

S .  A. C,O.PELAND V. WILLILM FOWLER. 

(Filed 24 November, 1909.) 

1. Contract, Breach of-Note-Maturity-Suit, When Brought-Procedure. 
Under evidence tending to show that defendant agreed to give plaintiff 

a certain amount to boot in a horse trade, in the form of a note, payable 
at a time subsequent to the action, and to secure it with a chattel mort- 
gage on the horse thus obtained, which he put off from time to time and 
failed to do, finally selling the horse to another, it is error to sustain de- 
fendant's motion to nonsuit upon the evidence, on the ground that suit 
was brought before the maturity of the note. Upon the breach of the 
agreement to give the note and security the action presently lies. 
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2. Same-Measure of Damages. 
For the breach of an agreement to give a note, secured by a chattel 

mortgage for the balance due plaintiff on a trade, the measure of dam- 
ages, in an action thereon brought prior to the time the note was to have 
matured, will ordinarily be the amount indicated by the contract,-if the 
note was to bear interest, the amount and interest; if not, the present 
value of the note with interest thereon from time of suit. 

3. Contract, Breach of-Note-Maturity-Suit, When Brought-Arrest and 
Bail-Procedure. 

The ancillary process of arrest and bail on an affidavit charging fraud 
and deceit, on the part of defendant, in the contract by which plaintiff's 
property was obtained, does not change the nature of the plainWs 
action brought for damages for breach of the contract, and such course 
is allowed under Revisal, 727, subsec. 4 ;  but on recovery had there can 
be no imprisonment under final process unless the issue of fraud has 
been expressly submitted to and determined by the jury against'the de- 
fendant. 

MANNING, J., did not sit on the hearing of this case. 

(354) APPEAL from Long, J., a t  March Term, 1909, of DURHAM. 
Action heard on appeal from a justice's court. The evidence 

of plaintiff tended to show that, in  October, 1907, the plaintiff exchanged 
a mare for defendant's mule, and, as a part of the trade, defendant 
agreed to give $65 to boot and to execute his note therefor, payable 1 
November, 1908, and to execute a chattel mortgage on the mare, and 
some additional personal property to secure the same; that  the ex- 
change was made at  plaintiff's house i n  the country, and the under- 
standing was that defendant was to coma to Durham i n  the course of 
a few days and give the promised security; that defendant failed to 
comply with this agreement, and put plaintiff off from time to time on 
different pretexts, until the spring of 1908, when plaintiff ascertained 
that defendant had disposed of the mare, and instituted the present 
suit, laying his damage a t  $65, the promised boot. 

There was evidence on the part  of defendant contradicting that of 
plaintiff. At  the cIose of the testimony, the court, on motion, dismissed 
the action as on judgment of nonsuit; the reason indicated in  the as- 
signment of error being that as the boot was not to be due till 1 Novem- 
ber, 1908, the action had been prematurely brought. 

Plaintiff excepted and appealed. 

Foushee & Foushee for plaimtif. 
Bryant & Brogden and Aycock & Wimtort for defemdawt. 

(355) HOKE, J., after stating the case: There was error i n  the order 
dismissing the case as on judgment of nonsuit, arising, if the 

344 
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assignment of error correctly indicated the reason for the ruling, from 
a misconception of the nature of plaintiff's demand. According to 
plaintiff's version, the contract between these parties was not confined 
to an exchange and $65, payable 1 November, 1908, but contained the 
further stipulation that defendant was to secure this boot by a chattel 
mortgage on the mare and additional personal property; and plaintiff's 
evidence further tended to show that defendant has failed and refused 
to comply with the agreement to give the chattel mortgage, and that 
he has put i t  out of his power to make full compliance by disposing of 
the mare to some third party. I f  these facts are accepted by the jury, 
the authorities are all to the effect that an action presently lies, and 
that ordinarily the damages will be the amount indicated by the contract 
-if the note was to bear interest, the amount and interest; if not, then 
the present value of the note, with interest thereon from the commence- 
ment of the suit. McRae v. Mormkon, 35 N. C., 46; Young v. Dalton, 
83 Tex., 497; Rinehart v. OZwine, 61 Pa. St., 157; Hanna v. .Mills, 21 
N. Y., 90 ; Bishop on Contracts, sec. 827 ; Clark on Contracts, page 448. 

I n  Rhehart v. Olwke  it was held: "When goods are sold on credit, 
the vendee to give his note, which he refuses to do after the goods are 
delivered to him, an action may be maintained for a breach of the 
contract before the expiration of the credit, in which the measure of the 
contract is the price of the goods.'' 

And in Hanna v. Milk, m p m ,  the Court held as follows: '(Where 
goods are sold, to be paid for by a note or bill, payable at a future day, 
which is not delivered according to the terms of sale, the vendor may 
sue immediately for a breach of the special agreement and recover as 
damages the whole value of the goods, allowing a rebate of interest 
during the stipulated credit. He  cannot, however, maintain assumpsit 
on the common counts until the credit has expired." 

Nor is this position in  any way affected by the fact that plaintiff has 
sued out the ancillary process of arrest and bail on an affidavit charg- 
ing fraud and deceit on the part of the defendant in the contract by 
which plaintiff's property was obtained. This does not change the 
nature of the action at all, which is for a breach of the contract; and, 
on the facts indicated in the affidavit, the course pursued comes within 
the express provisions of the statute (Revisal 1905, sec. 727, subsec. 4), 
in part, as follows: "When defendant has been guilty of a fraud in 
contracting the debt or incurring the obligation for which the 
action is brought." 

I t  may be well to note that, in cases of this kind, our decisions 
(356) 

are to the effect that, on recovery had, there can be no imprisonment 
under final process, unless the issue of fraud has been expressly s u b  
mitted and d e t e r ~ i n e d ' b ~  the jury against the defendant. Pell's ~evisa l ,  
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see. 625, and authorities cited, notably L d f o r d  v. Emerson, 143 3. C., 
527. 

For the error indicated, the order of nonsuit will be set aside. 
Reversed. 

MANNING, J., did not sit. 

P. W. WHITBI, ADMR. v. THOMASVILLE LIGHT AND POWEIR COMPANY. 

(Filed 24 November, 1909.) 

1. Electricity-Defects, Employee to Repair--Negligence, Rule of. . 
An electric company does not owe the same duty to a comlktent work- 

man employed to remedy a dangerous defect in its system as it does to 
the public, its patrons or its ordinary employees, in respect thereto; and 
when such employee is killed while thus engaged, it is error for the trial 
judge, in an action by his administrator for damages for the negligent 
killing, to try the case upon the theory that the same principles as to 
negligence apply. 

2. Same-Assumption of Risk-Contributory Negligence. 
An electric lighting company is not liable for damages for the death of 

its employee caused by a current of electricity from a defect in its sys- 
tem of wires which the employee, competent and properly instructed, and 
in the course of his employment, had undertaken to remedy, there being 
no suggestion or evidence that defendant had failed or refused to furnish 
proper implements or appliances with which to do the work and no neg- 
ligence supervening on part of defendant, and if, upon competent evidence, 
the jury find the facts so to be, his recovery would be barred, for in un- 
dertaking to do the work the plaintiff assumed the risk; and if he did not 
avail himself of the appliances furnished, he would be guilty of contribu- 
tory negligence. 

3. Evidence-Nonsuit-Defendant's Evidence. 
When evidence in defense is necessary to be considered in passing upon 

defendant's motion to nonsuit upon the evidence, the motion will not be 
sustained. 

APPEAL from Jomes, J., at April Term, 1909, of DAVIDSON. 
Action to recover damages for alleged negligent killing of intestate. 

The jury rendered the following verdict : 
1. Was the plaintiff's intestate's death caused by the defend- 

(357) ant's negligence? Answer : Yes. 
2. Did the plaintiff's intestate contribute to Bis own injury l). 

Answer : NO. 
3. What damage, if any, is the plaintiff entitled to receive? Answer: 

Five thousand dollars. 
346 
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WHITE 2). POWEE Co. 

There was judgment on the verdict for plaintiff, and defendant ap- 
pealed, assigning for error several exceptions noted during the progress 
of the trial, and to the judge's charge. * 

E. E. Raper and McCrary & McCrary for pbaiwtiff. 
A. F. Sam and Watson, Buxton & Watson for defendant. 

HOKE, J., after stating the case: There was testimony on the part of 
the defendant tending to show that the defendant cGmpany owned and 
operated an electric plant in the town of Thomasville, N. C., and was 
engaged in supplying the town and citizens of the community with light 
and power; that just preceding the occurrence several Tungsten lamps 
had been burned out, indicating a defect somewhere in the system, very 
likely caused by a leakage from the power to the arc-light wire; and on 
6 June, 1908, the intestate, having been employed for the purpose, was 
sent by the company to discover and repair the defect and replace one 

I of the lamps, and while so engaged was killed by an electric current 
pa,qsing through his body from the arc-light wire to the ground. 

1 There was no evidence that the intestate was an untrained or inex- 
perienced hand; on the contrary, the testimony showed that he had 
received instructions and had much practical experience in the work, 
and had given intelligent instructions to other employees who were 
less careful or not so well informed. 

Speaking to this question, the witness John W. Lambeth said: "White 
began with us when we organized and started to build the plant; was 
working for us on the day he was killed. He had not worked all the 
time during that period, but had a majority of the time. He was called 
our main lineman-a foreman-and had charge of the construction 
work under Mr. Bryant, the general manager. I had a small plant at 
the factory, and white  kept i t  up for me for three years. He did not 
work all the time, but when I had any trouble he would help me 

And B. W. F. Bryant, electrical engineer and general manager, testi- 
fied: "I had instructed him and the other men under him several times; 
he had instructed the other men to be careful-men that were less care- 
ful than he." 

Nor was there any suggestion or evidence tending to show lack 
of proper appliances with which to do the work; on the contrary, (358) 
all the evidence was to the effect that safe and proper appli- 
ances were furnished by the company; nor was there evidence tending 
to show any negligence on the part of the company which arose or 
supervened after the intestate had undertaken the work or while he was 
engaged in it;  and if this view is accepted, and the evidence believed by 
the jury, no recovery can be,had by plaintiff, for the tragedy resulted 
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either from the very defect he was employed and sent to remedy, or by 
his failure to use the appliances furnished for his protection, having 
been properly instructed concerning them; and in either event no re- 
sponsibility would attach to the company. I n  the one case the intestate 
assumed the risk, and in the other he would be guilty of contributory 
negligence. 

This doctrine of assuming the risks incident to defective machinerv ., 
which a competent employee is expressly engaged to repair depends 
upon the principle that while the owner may, under certain circum- 
stances, rest under obligations and duties to the public, or its patrons. 
or to its ordinary employees, by reason of defects importing danger to 
them, he owes no such duty to a competent workman who is employed 
expressly to discover and repair the defect, and is very well brought out 
in Spinning Go. v. Achord, 84 Ga., 14-16. I n  that case Bleclcley, C. J., 
thus speaks to the question presented: "While i t  is the duty of a master 
to furnish his servant safe machinery for use, he is under no duty to 
furnish his machinist with safe machinery to be repaired, or to keep it 
safe whilst repairs are in progress. Precisely because i t  is unsafe for - - 

use, repairs are often necessary. The physician might as well insist 
on having a well patient to be treated and cured as the machinist to 
have sound and safe machinery to be repaired. The plaintiff was called 
to this machinery as infirm, not as whole. An important part of his 
business was to diagnose the case and discover what was the matter. 
I f  he failed in this branch of his profession, i t  was either his fault or 
his misfortune. So far as appears, no one knew more of the state 
and condition of the machinery at the time than he did, and the object 
of calling him in the room was that he might ascertain the cause of the 
troubIe and apply the remedy." 

Other decisions by courts of high authority uphold and apply the 
principle. Moore v. B. R., 167 Pa. St., 493; Ahglglim v. R. R., 60 Fed., 
553. And Mr. Thompson, in his Commentary on Negligence, eec. 4617, 

states i t  as an accepted principle, thus: "From the foregoing, it 
(359) may easily be concluded that an employee assumes the risk of 

injury from defects. in premises, maehinery, mechanical con- 
trivances or appliances which he is employed to repair or which i t  is 
his duty in the course of his employment to repair." 

This well-recognized principle was entirely ignored in the trial, and 
the question of defendant's responsibility has been determined solely 
in reference to its duties and obligations to the public or to its ordinary 
employees. I t  would not be proper to sustain defendant's motion to 
nonsuit because the evidence referred to comes from defendant and was 
offered by i t  in support of its defense, and there was evidence of negli- 
gence ultra arising on the testimony int~oduced by plaintiff, but the 
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point is sufficiently raised i n  several exceptions to the judge's charge, 
and for  the error indicated &ere must be a 

New trial. 

Cited: Lane u. R. R., 154 N. C., 96; Lloyd u. R. R., 166 N. C., 31; 
Bunn v. R. R., 169 N. C., 652. 

THE BANI< OF SAMPSON v. H. B. HATCHEl3 ET BL. 

(Filed 1 December, 1909.) 

1. Negotiable Instruments-Endorsee-"Without Recourse9'-"Due Course." 
An endorsee of a negotiable instrument is not deprived of the position 

as  holder in due course by the fact, and that alone, that said endorsement 
is in form "without recourse." 

2. Same-Vendor and Vendee-Equities-Notice. 
An endorsee for value and "holder in due course" of a negotiable in- 

strument given for the purchase price of goods under an executory con- . 
tract is not subject to equities and defenses existent between the vendor 
and vendee of which he had no knowledge or notice, and when he was , 
not interested in the goods or the transaction concerning them, otherwise 
than as such endorsee. 

3. Same-lnfirmities-Interpretation of Statutes. 
An endorsee will not be affected with notice of an infirmity in a nego- 

tiable instrument taken from the payee without recourse and arising from 
a breach of warranty in an executory contract between the original par- 
yes, 'when it does not appear that he was aware of its terms, or there was 
nothing in the contract restricting the negotiability of the note or indicat- 
ing fraud or imposition or an existent breach; and this is true though 
the note or instrument may contain on its face an express statement of 
the transaction which gives rise to the instrument. Revisal, 1905, see. 
2153. Howard u. Kimball, 65 N. C., 175, cited and commented on. 

APPEAL from W. R. Allem, J., a t  May Term, 1909, of SAMP- (360) 
SON. 

Action to recover the amount of a promissory note for $144. 011 
the trial  i t  appeared i n  evidence for plaintiff that on 16 May, 1907, 
the defendant executed the note i n  question for $144 to C. S. Lothrop & 
Co., payable on 25 November, 1907, with interest a t  six per cent., for 
value received, and on 22 May, 1907, the same was endorsed by said 
payees "without recourse" to the plaintiff bank a t  a discount of teq 
per cent. 

I n  the justice's court the defendant filed a written answer, admitting . 
the execution of the note and its endorsement for value to plaintiff a t  the 
time state'd, and alleged, by way of counterclaim, i n  effect, that the note 
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was procured by false and fraudulent representations on the part of the 
payees, of which the plaintiff bank was cognizant at the time of the en- 
dorsement. The defendants alleged, further, that the note was given in 
a transaction in which defendants had bought from payees the right to 
sell a "safety sash lock," and that there had been a breach of warranty 
as to the value and salability of such lock, causing damage, and that the 
damage incident to such breach was available against the plaintiff bank, 
who was associated in interest with the payees in the contract and had 
taken part therein. 

I n  support of their counterclaim, the defendants offered testimony 
tending to show that C. S. Lothrop & Co., payee, held a contract with 
the Nickel Manufacturing Company, of Illinois, to manufacture the 
safety locks, and said company had given an accompanying guarantee 
that the locks would be manufactured "as per sample and be delivered 
in perfect working order," and to furnish same as they would be ordered 
by agents, at the contract price of $2 per dozen. Said payees, holders 
of such contract, had joined in this stipulation, had sold to defendants 
the exclusive right to sell said lock in the county of Northampton, and, 
in connection with other agents, to sell the same in Sampson and other 
counties, and agreed that for every sixty dozen of locks ordered the de- 
fendants should have control of an additional county, etc. ; that defend- 
ants executed the note sued on in pursuance of this contract, and some 
time thereafter, to wit, in June or July following, had ordered a quantity 
of the locks, and, having procured a number of agents, endeavored to sell 
same. One of defendants, testifying, said that the sample showed a good, 
well-made, workable lock, but the goods sent were made of inferior ma- 
terial, rough moulded, not smooth, weak spring, would not work, bind, 
and would not hold the windows, and were worthless and unsalable, 
and all of them had to be filed before they would spring; that the agents 

had to stop, and the locks ordered were left on plaintiff's 
(361) hands. 

I t  was further agreed upon, as facts relevant to the inquiry, that 
said contract was delivered to the defendants at the time the note was 
executed, and as a part of one transaction; that plaintiff bank knew of 
this fact and of said contract at the time i t  took the note; that the trans- 
action between defendants and a member of the firm of Lothrop & Co., 
took place in the law office of H. A. Grady, who was also vice-president 
of the bank. The said H. A. Grady and the cashier of the bank had 
a similar contract with the payees, and they had both advised defendants 
that they thought i t  was a good thing; that the vice-president and cashier 
were on the discount committee of the bank, and had passed upon this 
note; that the note in question was written on a form of the bank, a 
number of which were in the office of 13. A. Grady at the time, and 
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was signed in the office of said H. A. Grady; that an arrangement had 
been made with plaintiff to discount at  ten per cent all these notes 
by Lothrop & Go., and that these payees left the State on 25 May, 1907, 
and had not since returned. There was also testimony to the effect that 
H. A. Grady and the cashier had made inquiry and received assurances 
to satisfy them of the standing and solvency of Lothrop & Co., and 
there was no evidence that this information was incorrect. 

At the close of the testimony, and on the additional facts agreed upon, 
the court charged the jury, if they believed the evidence, they would 
render a verdict for plaintiff. Verdict for amount of the note and in- 
terest. Judgment on the verdict, and defendant excepted and appealed. 

Faison & W&ght and F. R. Cooper for plaintiff. 
George E. Butler for defendant. 

HOKE, J., after qtating the case: There was no evidence tending to 
establish any breach of contract at  the time plaintiff became endorsee 
for value of the note sued on, the testimony showing that the locks were 
not ordered by defendant until June or July following, and the defects 
complained of were not disclosed until some time thereafter. Nor was 
there any testimony amounting to legal evidence to show that the plain- 
tiff bank was interested with the payees in their transaction with de- 
fendants, otherwise than as endorsees of the notes, nor to show fraud on 
the part of the bank in connection with the matter, or any knowledge 
or notice of it. On the contrary, while the trade was made in the lam7 
office of H. A. Grady, Esq., who was at the time vice-president of the 
bank, it appears that said Grady and the cashier of the bank had 
made a contract with Lothrop & Co. similar to that of defendants, (362)  
and had taken the precaution to inquire as to the business standing 
and solvency of the payees, and had received assurances that both were 
good, and there was nothing offered to show that these assurances were 
untrue. 

There are several well-considered decisions of the Court which support 
this view of the facts in evidence, among others, Farthing v. Dark, 111 
N. C., 243; Applegarth v. TdZery, 105 N. C., 407; and our statute on 
the subject (Revisal, see. 2205) is conclusive : 

2205. Actual Knowledge Necessary to Constitute Notice of Infirm- 
ity. To constitute notice of an infirmity in the instrument or defect 
i n  the title of the person negotiating the same, the person to whom i t  is 
negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts, that his action in taking the instrument 
amounted to bad faith. 

I t  has further been held with us ( E v a w  v. Freeman, 142 N.  C., 6 1 )  
that the form of the endorsement, "without recourse," does not affect 

351 
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the question, and the defense indicated in the counterclaim can only be 
sustained, if at all, on the ground that at the time of the endorsement 
the plaintiff bank was cognizant of the fact that defendant's obligation 
arose out of an executorv contract and was aware of its terms. and 
when there was nothing in such contract restricting the negotiability of 
the notes nor to indicate fraud or imposition or an existent breach; 
and the correct doctrine is against the defense suggested, on the principle 
stated and upheld in Masom v. Cotton Co., 148 N. C., 492. Even when 
such a notice appears on the face of the note, the authorities are against 
defendant's position. Siege1 v. Bank, 131 Ill., 569; Ferriss v. Tarbell, 
81 Tenn., 386; Bank v. Barrett, 38 Ga., 126. 

The only decision we find which tends to support a contrary view is 
one in our own Reports (Howard v. Kimball, 65 N. C., 175). An 
examination into the facts of that case will disclose that the assignee 
of a note which expressed upon its face that i t  was given as purchase 
money of a certain tract of land not only had actual notice of the defect 
of title at the time he purchased but he had taken a deed for such de- 
fective title from the original vendor, and held same, to be conveyed to 
the vendee when the note was paid. The case, therefore, is undoubtedly 
well decided; but, in so far as the opinion gives countenance to the posi- 
tion that a defect of title is available against an endorsee for value of 

u 

, . a note for the purchase money, from the fact, and from that alone, 
that the note on its face is expressed to be for the purchase money 

(363) of land or a given tract of land, the case is not in accord with 
the better-considered decisions. As an authority for such a 

position, i t  was in  effect disapproved by a subsequent decision of this 
Court, in Bank v. Michael, 96 N. C., 53, in which a note of that kind 
was held to be "negotiable"; the term "negotiable" being used in the 
sense that an endorsee for value, without notice, ultra, became the owner 
of the note, unaffected by the equities and defenses existent between 
the original parties to the contract. 

Our present statute on the subject would seem to put the matter at 
rest (Revisal 1905, ch. 54, sec. 2153). This, being one of the sections 
defining what constitutes negdtiability of notes, provides : 

2153. What Promise Unconditional. An unqualified order or promise 
to pay is unconditional, within the meaning of this chapter, though 
coupled with (1) an indication of a particular fund, out of which re- 
imbursement is to be made or a particular account to be debited with the 
amount, or (2) a statement of the transaction which gives rwe to the 
instrument. But an order or promise to pay out of a particular fund 
is not inconditional. 

I n  the charge of the court and in the trial there was 
No error. 

352 



N. C.] FALL TERM, 1909 

Cited: Sampson v. Bairbery, 152 N. C., 278 ; Myers v. Petty, 153 N.  
C., 468; Bank v. Brown, 160 N. C., 24; Bank v. Branson, 165 N. C., 
352. 

E. T. BILLINGS v. WESTLY JOINES. 

(Filed 1 December, 1909.) 

1. Judgments, Irregular-Irregular Process-Justice of the Peace-Pro- 
cedure. 

To set aside a judgment of a justice of the peace by default for irreg- 
ularity upon the ground of irregular service of summons, the complaining 
party must proceed in due time to move before the justice to that end. 

2. Judgments-Executions-Lands-Purchase Price-Homestead Exemption. 
A judgment debtor cannot claim his homestead exemption in lands upon 

which execution has been issued under a valid judgment on his note given 
for their purchase price and so certified in the transcript docketed in the 
Superior Court. 

3. Judgments Set Aside-Fraud-Allegations Necessary. 
To invalidate a judgment for fraud it is necessary to allege the facts 

constituting the fraud with sufficient certainty and fullness to apprise the 
opposing party of what he is called upon to answer; and in an action to 
restrain an execution issued thereunder, the mere allegations that the 
judgment is fraudulent, illegal and void, and that the transcript execution 
and levy and all other proceedings are illegal, are insdcient. 

APPEAL by defendant from Councill, J., a t  August Term, 1909, (364) 
of WILKES. 

Action to restrain the sale of certain lands under execution by the 
defendant, heard upon motion to continue the injunction to the final 
hearing. The court continued the restraining order, and defendant 
appealed. 

The facts are stated in  the opinion of the Court. 

Haclcett d2 Gilreath. for plaintif. 
W.  W.  Barber for defelzdafit. 

BROWN, J. The facts upon which the injunction is based are about 
as follows : I n  March, 1905, th% defendant obtained judgment against the 
plaintiff for the balance due upon a note alleged to have been given for 
the purchase money of the land, the selling of which has been enjoined. 
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BILLINGS 2). JOIXES. 

Plaintiff appealed to the Superior Court, and' his appeal was dismissed. 
The plaintiff now alleges that the appeal was dismissed at the instance 
of the defendant, who sent plaintiff word not to attend court, as he 
should not attend, and that by means of this fraud practiced upon him 
defendant procured the dismissal of plaintiff's appeal. The latter made 
no move to have the order of dismissal set aside. 

This feature of the case is rendered wholly immaterial by the fact that 
the defendant, on 18 March, 1907, commenced another action against 
plaintiff upon the same debt and as set out in the summons for "the 
sum of $76.20 due for former judgment and demanded by said plaintiff, 
which is for the purchase money of a tract of land in Trap Hill Town- 
ship, N. C." 

The record shows that this summons was returnable at  the justice's 
residence on 27 March, 1909, at 3 p. m., and that i t  was duly served on 
plaintiff by a deputy sheriff. Judgment was rendered for Joines, plain- 
tiff therein, against Billings, and no appeal was taken. 

I n  his affidavit Billings admits that while he was waiting at  Trap 
Hill, in pursuance of the notice given him by the deputy sheriff, the de- 
fendant, Joines, was up at the justice's residence, and took judgment 
against him by default. 

The summons was returnable at  the residence of the justice in Trap 
Hill Township, and plaintiff should have appeared there and made 
defense, if he had any. 

Plaintiff admits that he had notice of the action, and that it. 
(365) was given him by the officer. I f  there was any irregularity in 

the service of the summons, and the judgment by default was in 
consequence irregular, he should have proceeded in due time to move 
before the justice to set i t  aside. The record is regular and the judg- 
ment is valid on its face. 

On 29 March, 190'7, a transcript was duly docketed in the Superior 
Court, reciting, as i t  should, that the judgment was rendered for the 
purchase money of the tract of land described in the transcript. Ex- 
ecution was issued in due form and course, and it is this execution the 
plaintiff seeks to enjoin. 

Plaintiff, in his affidavit, does not attempt to set up a defense to defend- 
ant's judgment even if he could do so at  this late day and in this manner. 
He does not even deny that the note was given for purchase money 
of the land, or that he went into possession under a contract of purchase. 
I t  is plain that, upon this record, plaintiff is not entitled to a homestead 
in the land. I t  is true that in one of his affidavits the plaintiff avers 
"that he is informed and believes the aforesaid second judgment is 
fraudulent, illegal and void, and that the transcript, execution, levy 
and all other proceedings are illegal," but he sets out no facts whatever 
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upon which to base his allegation of fraud. "It  is no sufficient aver- 
ment to allege i n  general terms that  a judgment was procured by f raud;  
but the facts constituting the fraud must be set out with sufficient cer- 
tainty and fullness to indicate the  defense and apprise plaintiff of what 
he  is called upon to answer." Mr. Justice Hoke, in  ~ W o t t u  v. Davis, 
ante, 237. 

We are  of opinion that  the court below erred in  granting the injunc- 
tion, and the order is therefore 

Re~~ersed .  

R. W. WARD v: HARGETT, ADMINISTRATOR, ET AL. 

(Filed 1 December, 1W.) 

1. Bankruptcy-Trustee-Title Upon Adjudication-Location of Property. 
On an adjudication of bankruptcy followed by subsequent appointment 

of trustees, the property of a bankrupt available for distribution among 
his creditors and situate anywhere within the United States or any one 

- of them, passes to such trustees as of the date of the adjudication. 

2. Same-Liens-Preferences Avoided. 
After an adjudication of bankruptcy any and all attempts by an exist- 

ing creditor to obtain within the United States an advantage or to secure 
a lien which would result in a preference, is of no avail; and where such 
attempt is made by means of court process, State or Federal, the same 
will be avoided on timely and proper application on the part of the trus- 
tees. 

3. Same-Procedure-Attachment Vacated. 
In this case, after the adjudication of the debtor as a bankrupt in the 

State of New York, the plaintiff instituted his action here to recover judg- 
ment for the amount of a note he held against the debtor, and when the 
summons was issued he levied an attachment upon real estate of the 
debtor situated within the county, and caused the summons and warrant 
of attachment to be served by publication. After the levy of the warrant 
of attachment the petitioners filed their petition showing that they were 
the duly appointed and qualified trustees in bankruptcy of the estate of 
the creditor: Held, the procedure of the trustees was appropriate, and 
that the attachment should be vacated. 

4. Bankruptcy Laws-Amendment-Adjudication-Registration-Title. 
The amendment to the Bankruptcy Act of 5 February, 1903, directing 

the trustee to file a certified copy of the decree of adjudication in the 
office where conveyances of real estate are recorded, in every county where 
the bankrupt holds real estate not exempted from execution, etc., is direc- 
tory only and does not affect the principle that the bankrupt's title passes 
by operation of law to the trustees in bankruptcy as upon the date of his 
adjudication. 
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(366) APPEAL from W. R. Allen, J., a t  Spring Term, 1909, of 
ONSLOW. 

Motion by trustees in bankruptcy to dissolve an attachment. The 
relevant facts are as follows: 

On 25 April, 1908, a petition i n  involuntary bankruptcy was filed 
against Thomas A. McIntyre in  the District Court of the United States 
for the Southern District of New York, and on 21 May, 1908, the said 
Thomas A. McIntyre was adjudged a bankrupt, and the petitioners were 
duly appointed trustees of the estate of the said McIntyre, and duly 
qualified and gave bond on 24 July, 1908. 

On 9 June, 1908, after the filing of the petition in bankruptcy against 
the said Thomas A. McIntyre, and after he was adjudicated a bank- 
rupt, the plaintiff instituted this action to recover judgment for the 
amount of a note he held against said McIntyre, and in said suit at  
the time of the issuance of the summons caused to be issued and levied 
upon some real estate of the said Thomas A. McIntyre, then standing 
i n  his name upon the records of Onslow County, an  attachment, and 
caused the summons and warrant of attachment to be served by publi- 

cation, as shown in  the record. After the levy of the warrant of 
(367) attachment the petitioners filed their petition, showing that they 

were the trustees in  bankruptcy of the estate of the said Thomas 
A. McIntyre, appointed and qualified as hereinbefore stated, and asked 
that the attachment be vacated. I t  further appears that since this suit 
was instituted the said Thomas A. McIntyre has died and his adminis- 
trator has been made party defendant. 

The court denied the motion, and the trustees (Burlingham, Peck and 
Bonynge, petitioners) excepted and appealed. 

Louis Goodman, E. K.  Bryan and Preston Cumming for appellants. 
Frank Thompson and Rountree & Carr for appellees. 

HOKE, J., after stating the case: Under the present statute, on an 
adjudication of bankruptcy, followed by subsequent appointment of 
trustees, the property of the bankrupt available for distribution among 
his creditors, and situate anywhere within the United States or any one 
of them, passes to such trustees as of the date of the adjudication. Bank- 
rupt Act, see. 70; Remington on Bankruptcy, secs. 1112, 1116, 1117; 
Loveland on Bankruptcy, 366. 

Remington, a p r a ,  see. 1112, is as as follows: 
1112. Title Vests i n  Trustee by Operation of Law. That is to say, 

in  every part of the world over which the laws of the United States are 
paramount, the bankrupt's adjudication, in and of itself, without any 
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assignment, transfer or other act of the bankrupt, operates to divest him 
of all title and to vest it in the trustee of his creditors. 

' 
The same author (sections 1117-1116) further interprets the statute 

as follows : 
1117. The date of cleavage between the old and new estates of the 

bankrupt is the date of the idiudication. 
1116: Title vests in the tristee for creditors upon his appointment 

and qualification, but then relates back to the date of the bankrupt's 
adjudication. 

To hold, as contended for by plaintiff, that the effect of the adjudi- 
cation on the property of the debtor is confined to the ordinary territorial 
jurisdiction of the bankruptcy court, would thus be contrary to the ex- 
press provisions of the statute, and in many cases frustrate what is 
perhaps the chiefest purpose of the law, to insure the equal distribution 
of the assets of an insolvent among his creditors. From the principle 
stated, i t  folIows that, after adjudication, any and all attempts by an 
existing creditor to obtain within the Unit k d States an advantage, or se- 
cure a lien which would result in a preference, is of no avail; and 
where such attempt is made by means of court process, State or (368) 
Federal, the same will be avoided on timely and proper applica- 
tion on the part of the trustees. Remington, sec. 1125 ; MuZZer v. Nugent, 
184 U.  S., 1; Bank v. Sherman, 101 U. S., 403; Reed v. McIntyre, 98 U. 
S., 507; Ba& v. Dicksow, 95 U. S., 180; Bmk: v. Cox, 143 Fed., 91; 
In re Bank, 137 Fed., 818; Hatfield v. Moller, 4 Fed., 717; Mixer v. 
Guano Co., 65 N. C., 552; Whitridge v. Taylor, 66 N.  C., 275; Randale 
v. McLean, 40 Ga., 162. 

I n  Mixer v. Guano Co., supra, an attachment had been levied on 
property of the debtor in this State, and, on motion to dissolve same by 
the assignee in bankruptcy, appointed in proceedings had in the United 
States District Court of Rhode Island, i t  was held: "The defendant is 
a corporation, created by the laws of the State of Rhode Island, did 
business in this State and owned property here. Within six weeks after 
a warrant of attachment had been executed on the estate of defendant 
situate in this State, it was declared a bankrupt, on its own petition, 
by the District Court of the United States of the District of Rhode 
Island, and a deed of assignment of all the estate of defendant was made 
to the assignee: Held, (1) that the warrant of attachment, although 
executed on the estate of defendant, is but rnesne pocess; (2) that the 
effect of the appointment of the assignee was to vest the entire estate 
of the defendant in such assignee, and that the order for the dissolution 
of the warrant of attachment and the restitution of the estate of defend- 
ant to the assignee was proper." 

And Rodman, J., delivering the opinion of the Court, thus correctly 
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states the doctrine applicable: "It is true that the District Court of 
Rhode Island has no means of enforcing upon a Superior Court of North 
Carolina a compliance with the act of Congress or with the orders of 
the District Court. If the plaintiffs in the present action resided within 
the district of Rhode Island, the District Court could enforce its orders 
by process in personam against them. As they reside beyond the juris- 
diction of the District Court, that means is not open. But every court 
of the State of North Carolina owes obedience to an act of Congress, 
concerning a matter within the power of Congress (as a bankrupt law 
confessedly is), as fully as a court of the United States does. Any 
contumacious attempt to evade such obligation would be defeated finally, 
upon well-recognized principles. The District Court of Rhode Island 
having jurisdiction over the person of the present defendant, and having 
adjudged i t  a bankrupt, no court of North Carolina can rightfully 

dispute such adjudication, and the legal consequences mustD be 
(369) submitted to. We consider the adjudication of the District Court 

of Rhode Island as equal in all respects, for the present motion, 
to a similar adjudication by a District Court of the United Statessfor 
the district of North Carolina." 

And the same position, in different aspects, finds support in the 
other cases cited, and in Remington, see. 1125, i t  is said: 

1125. Nor can a lien by legal 'proceedings be meanwhile obtained 
thereon after the adjudication. 

The authorities are also to the effect that the course taken by the 
trustees in the present instance is the appropriate method of procedure. 
Loveland on Bankruptcy, 99-100. Nor is this position in any way 
affected by the amendment to the Bankruptcy Act of 5 February, 1903, 
to which we were referred by counsel, and which directs the trustee to 
"file a certified copy of the decree of adjudication in the office where con- 
veyances of real estate are recorded, in every county where the bankrupt 
holds real estate not exempt from execution, and pay the fee for such 
filing," etc., etc. This is required for the purpose of giving more general 
notice as to the statw of the property, but more especially with a view 
of affording more facile proof of title in behalf of local or other pur- 
chasers of the estate under the bankruptcy proceedings. But the title, 
as heretofore stated, passes by operation of law as of the date of the 
adjudication; and this provision, as it affedts the title, is to be regarded 
only as directory. Under the Bankruptcy Act of 1867 the title passed 
by formal deed from the judge or the register to the assignee, and 
related back to the filing of the petition, and the assignee was directed 
by the statute to have such deed recorded in the various registry offices 
where the realty of the bankrupt was situated, within six months, etc.; 
and, under the decisions construing that statute, i t  was held that this 
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requirement was directory and that the title was not otherwise affected. 
-Bankruptcy Act 1867, sec. 14; Bump on Bankruptcy (6 Ed.), 393-394; 
Phillips v. Helmbold ,  26 N.  J .  Eq., 202-208. 

I n  this last case, speaking to this question, Chancellor Ruqon, de- 
livering the opinion, said: "The bankruptcy law, indeed, directs that 
the assignment be recorded; but it has been repeatedly held that the 
recording of the assignment is not necessary to the validity of the trans- 
fer to the assignee, and is not designed to operate under the registry 
acts." 

I n  our case, and under the present law, as heretofore stated, the 
title passes by operation of law as of the date of the adjudication; 
and, under the authorities cited, and for like reason, the require- 
ment of this amendment, that the certified copy of the adjudica- (370) 
tion shall be filed in  the register's office, should be held directory 
only. 

There was error in  refusing to vacate the attachment on petition of 
the trustees, and this will be certified, to the end that proper order 
should be made i n  conformity with this opinion. 

Reversed. 

DELLA HELMS, ADMRX. v. SOUTH ATLANTIC WASTE GO. 

(Filed 1 December, 1908.) 

1. Master and Servant-Negligence-Duty of Employer-Safe Appliances- 
General Use-Evidence. 

I t  being the duty of the employer to furnish the employees proper 
implements and appliances' which are reasonably safe and suitable for the 
work in which they are engaged, and such as are approved and in general 
use, and to keep them in repair by the exercise of reasonable care and 
supervision, where an employee sues to recover damages for an injury 
alleged to have been caused by his negligent failure to furnish them, etc., 
it is competent to show by proper testimony what implements were in 
general use at  the time in the same mill or in other well-equipped and 
well conducted mills of the kind in which the employee received the 
injury or in which power was applied in the same or similar manner. 

2. Same. 
The plaintif€ employed in defendant's mill received the injury com- 

plained of while using a detached stick furnished by the latter, to shift 
a belt from a loose to a fast pulley on a machine run by steam power: 
Held, competent to show that in this and other mills where power was 
applied by a belt in the same manner, it was usual and customary to have 
a safer device for the purpose called a shifter; and it was not material 
whether the machines were of different kinds or used for different pur- ' 
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poses, if the method of applying the power and dangers incident to it 
were substantially the same; and while an isolated and single instance 
is not sufficient to establish a custom, it is competent to begin with one 
instance if followed up by others suf3cient to show that such use was 
general and customary. X11~rLs u. Cotton Mills ,  135 N. C., 287, cited and 
distinguished. 

3. Master and Servant-Negligence-Cause o f  Injury-Direct Evidence. 
Testimony of a witness that he saw the plaintiff in the act of pushing 

a belt with a detached stick from a loose to a fast pulley to communicate 
power to a machine at  which he was at  work, and that he saw the belt 
snatching the plaintiff down in the machine after he, witness, had reached 
down for more cotton and had raised up again, is direct evidence that the 
plaintiff's injury was caused by the belt. 

(371) APPEAL from Councill, J., at March Term, 1909, of MECKLEN- 
BURG. 

Action to recover damages for alleged negligent killing of plaintiff's 
intestate. 

There was evidence tending to show that on 1 August, 1908, the intes- 
tate, an employee of defendant company, a t  work i n  its mill, was killed 
in  the endeavor to push the belt, by which the power was applied to n 
machine, called a waste cutter, or waste chopper, from the loose to the 
tight pulley. The belt was in motion at  the time, and the intestate, in 
the effort to push the belt from the loose to the tight pnlley, as stated, 
was using a detached stick, supplied by the defendant for the purpose, 
and, while so engaged, was caught i n  the belt and thrown against the 
machine and killed. 

There was further evidence, admitted over defendant's objection, 
tending to show that on the other similar machines in this mill there was 
a deviie called a shifter, by which the belt was pushed from one pulley 
to the other, the device operating by leverage and enabling the employees 
to shift the belts in comparative safety. I t  was further shown-and 
this, too, over defendant's objection-that in this and other mills, where 
the power was applied by a belt in the same manner, i t  was usual and 
customary to have this device, called a shifter. 

The jury rendered the following verdict : 
1. Was the plaintiff's intestate injured by the negligence of the de- 

fendant, as alleged in  plaintiff's complaint ? Answer : Yes. 
2. Did plaintiff's intestate contribute by his own negligence, as al- 

leged in  the answer, to his injury and death? A n ~ w e r :  No. 
3. What damages, if any, is the plaintiff entitled to recover? Answer: 

$3,850. 
Judgment on the verdict, and defendant excepted and appeale'd. 

Xteuiart & McRae fo r  plaintiff. 
Cameron Morrison for defendant. 

360 
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H ~ M S  v. WASTE Co. 

HOKE, J., after stating the case: I n  Hicks v. Mfg. Co., 138 N. C., 
325, i t  is said to be "accepted law i? North Carolina that an employer of 
labor to assist in the operation of railways, mills and other plants where 
the machinery is more or less complicated, and more especially 
when driven by mechanical power, is required to provide for his (372) 
employees, in the exercise of proper care, a reasonably safe place 
to work, and to supply them with machinery, implements and appliances 
reasonably safe and suitable for the work in  which they are engaged, 
and such as are approved and in general use in plants and places of 
like kind and character; and an employer is also required to keep such 
machinery in such condition, as far as this can be done, in the exercise 
of proper care and diligence. Witsell v. R. R., 120 N. C., 557 ; 1Marks 
v. Cotton Mills, 135 N. C., 287." 

The principle, so stated, was reiterated in the same terms in Fearing- 
ton v. Tobacco Go., 141 N. C., 80, and has been upheld before and since 
in numerous cases before us (as in Pressly v. Y a r n  Mills, 138 N. C., 
410; Lloyd v. Harm,  126 N. C., 359; Sim v. Lirtdsay, 122 N. C., 678. 
Having established this as an arbitrary standard-that is, machinery, 
implements and appliances which are reasonably safe and suitable for- 
the work in which they are engaged, and such as are approved and in 
general use-and imposed the duty on the employer of supplying such 
implements, and keeping them in order by the exercise of reasonable care 
and supervision, it is clearly permissible to show by proper testimony 
what implements weie in general use in the same mill or in other well- 
equipped and well-conducted mills of like kind, or where power was ap- 
plied in the same or similar manner. Thompson's Commentary on 
Negligence, see. 7776. This was the line of testimony suggested as 
competent in the case of Marks v. Cotton Mills, 135 N. C., 287, a case 
which seems to have been very closely followed in the present trial. 
True, in that case i t  was held that testimony by a single witness of hav- 
ing seen one other frame with the "cogs boxed up" was not of itself 
sufficient.to show that such a custom existed, but decided intimation is 
given that proof of the custom in  a "number of other mills could be 
shown," and i t  was not at  all decided in that case that plaintiff could not 
begin this proof by showing its existence in one mill if it had been prop- 
erly followed up by showing similar conditions in other mills. As said 
in the opinion: "The question and answer were not excluded, but ad- 
mitted, and there was no additional evidence offered by the plaintiff 
tending to show that cog wheels in mills other than the one mentioned 
by the witness are boxed. The plaintiff perhaps might have shown 
that boxes were in general use by proving that a number of mills 
used them, but this he did not attempt to do. He had the full benefit 
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of the right to begin his proof, and did begin it, but failed to 
(373) complete it." 

I t  will thus be seen that while a new trial was awarded in that 
case, it was because the testimony as to "another machine" stood as an 
isolated and single instance to establish a custom, and not that it was in- 
competent to begin with one instance if followed up by others sufficient 
to show that such use was general and customary. The position urged 
by counsel, that the testimony was incompetent because it was not ap- 
plied to machines of the very same kind as the one presented here- 
that is, a waste chopper-is not tenable. The danger arose from the 
method of applying the power by the shifting of the belt, the negligence 
being the failure to furnish the usual device by which the incident danger 
was minimized, and i t  does not appear that the character of the machine 
would seriously or substantially affect the result. I t  was the drawing 
power of the belt and the danger of being caught in it which rendered 
the use of the shifter desirable and necessary for the employee's protec- 
tion; and therefore the testimony as to its customary and general use 
in this and other mills, where the power was similarly applied and the 
belt controlled, was competent, under the rule. Nor can the objection 
be sustained that there was no sufficient testimony that the injury was 
caused by the belt. Not only was such a result probable from the ob- 
jective facts, but there is direct evidence to that effect. 

Thus, Nathaniel Fincher, a witness for the plaintiff, testified, among 
other things, as follows: "Mr. Helms was standing on upper side. He 
had a stick, pushing belt on tight pulley; he had a stick and was pushing 
the belt. The stick was about three feet long. He took the stick in his 
hand and pushed i t  against the belt, moving the belt from toward him. 
When I saw Mr. Helms pushing on the belt, I reached for some more 
cotton, and when I raised up I saw the belt snatching him down in 
the machine. The stick flew out of his hand." 

There was no reversible error shown, and the judgment below is 
affirmed. 

No error. 

Cited: Rogers v. Mfg. Co., 157 N. C., 485; Tate v. Mirror Co., 165 
N. C., 282. 
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W. H. MONROE AND WIFE v. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 1 December, 1909.) 

Negligence-Vacant Lot-Permissive User-Licensee-Liability of Owner. 
One who, with others, is accustomed to use, with the knowledge of 

the owner, a pathway across a vacant lot for his own convenience, with- 
out any enticement, allurement or inducement being held out to him by the 
owner, goes there at his own risk and enjoys the license subject to its 
concomitant perils; and while the owner may not place new and dan- 
gerous pitfalls and obstructions along the path without warning to those 
likely to use it, and esca* liability for an injury thereby directly caused 
to one of them without fault on his own part, he owes no such duty when 
the pitfall or obstruction has remained there continuously for some time, 
in this case for a period of two years. Bunch v. Edenton, 90 N. C.,  431, 
cited and distinguished. 

APPEAL from W. J. Adam,  J., at April Term, 1909, of CUM- (374) 
BERLAND. 

The plaintiff sued to recover damages for personal injuries received by 
the feme plaintiff, C. B. Monroe, under the following circumstances: 
On Sunday night, 14 June, 1903, the plaintiff was returning to her home 
from service at the Presbyterian Church, and, while walking through a 
vacant lot of the defendant, in the town of Fayetteville, fell into a pit 
and was severely and permanently injured, breaking her leg and some 
of her ribs, and otherwise injuring her. The path along which she was 
walking was about eight feet wide and was clearly defined. The path 
traversed diagonally an unused lot of the defendant, was unlighted at 
night, and furnished a nearer approach to plaintiff's residence. A 
large number of people used this path, and had been accustomed to usq 
i t  for their convenience, by night and day, for more than two years 
prior to plaintiff's accident. The plaintiffs had been using it, both night 
and day, since the previous spring, and weeds and shrubs had grown up 
around the borders of the pit, that concealed i t  from sight, and the plain- 
tiff C. B. Monroe did not know of its existence. The pit was left uncov- 
ered more than two years before plaintiff's injury, when a house for 
the repairs of engines was removed. I t  was near the path-so near that 
a person traveling the path and unaware of it might by a misstep fa11 
into it, though the path diverged at this poirft from its course to go 
around the pit. I t  was several feet deep and its bottom was covered 
with logs. 

The defendant offered no evidence, but moved the court to nonsuit 
the plaintiff, which motion was denied, and thereupon requested the 
judge to charge the jury to answer the first issue, No, which was 
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(375) refused, and further requested his Honor to charge the jury as 
follows: "The court charges you that, as a matter of law, the 

defendant owed the plaintiff no duty, except that i t  should not wantonly 
or willfully injure her, and there is no evidence in  this case that the 
injury, if any there was, was done wantonly or willfully." This in- 
struction was refused. 

There was no exception to the charge of his Honor, and the case 
is presented upon the exception taken to the rulings of his Honor upon 
the questions as stated above. 

The three issues, of defendant's negligence, plaintiff's contributory 
negligence, and damages, were submitted to the jury and answered in  
plaintiff's favor, and damages to the amount of $3,000 fixed. From the 
judgment rendered on the verdict defendant appealed. 

H. HcD.  Robinson, Terry Lyon and V.  C. Bullard for plaintifis. 
Rose & Rose for defendant. 

MANNING, J., after stating the case: The conclusion reached by us, 
after a most careful consideration of this case, is that the motion of the 
defendant to nonsuit the plaintiff, at the close of the evidence, ought to 
have been allowed, and in refusing i t  his Honor was in error. The prin- 
ciple controlling the decision of this case, and the doctrine generally 
accepted by the American and English courts, is stated with great 
clearness and precision by Bigelow, C. J., in Sweeney v. R. R., 10 Allen, 
368 ; 87 Am. Dec., 644, as follows : "There can be no fault or negligence 
or breach of duty where there is no act or service or contract which a 
party is bound to perform or fulfill. All the cases in  the books in which 
a party is sought to be charged on the ground that he has caused a way 
or  other place to be encumbered or suffered i t  to be in a dangerous 
condition, whereby accident or injury have been occasioned to another, 
turn on the principle that negligence consists i n  doing or omitting to do 
an act by which a legal duty or obligation has been violated. Thus a 
trespasser who comes on the land of another, without right, can not 
maintain an action if he runs against a barrier or falls into an excava- 
tion there situated. The owner of the land is not bound to protect 
or provide safeguards for wrongdoers. So a licensee who enters on 
premises bg permission only, without any enticement, allurement or in- 
ducement being held out70 him by the owner or occupant, can not recover 

damages for injuries caused by obstructions or pitfalls. He goes 
(376) there at  his own risk and enjoys the license, subject to its concomi- 

tant perils. No duty is imposed by law on the owner or occupant 
to keep his premises in a suitable condition for those who come there 
solely for their own convenience or pleasure, and who are not either ex- 
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pressly invited to enter or induced to come upon them by the purpose 
for which the premises are appropriated and occupied, or by some prep- 
aration or adaptation of the place for the use by customers or pas- 
sengers, which might naturally and reasonably lead them to suppose 
that they might properly and safely enter thereon." This doctrine has 
been approved by this Court in the following cases: Quanta v. R .  R., 
137 N. C., 136; Peterson, v. R .  R., 143 N. C., 260; McGhee v. R .  R., 
147 N. C., 142; Briscoe v. Lighting Co., 148 N. C., 396; Bailey v. R. R., 
149 N. C., 169; a w e  v. R. R., 149 N.  C., 443. I t  has also been ap- 
proved in the following decisions of other courts, and by the text- 
book writers: Gillis v. R. R., 59 Pa., 129; 98 Am. Dec., 317; Zoebkh v. * 
TarbeZl~ 10 Allen, 385; R. R .  v. DeBoard, 91 Va., 700; R .  R. v. Bing- 
ham, 29 Ohio State, 364; R. R .  v. Griffin,, 100 Ind., 221; Reardon, v. 
Thompson, 149 Mass., 267; Redigan, v. R .  R., 14 L. R. A., (Mass.), 276; 
Burbaak v. R. R., 4 L. R. A. (La.), 720; Benson v. Traction Co., 20 L. 
R. A. (Md.), 714; Mandag  v. R .  R., 20 L. R. A. (W. Va.), 271; 
3 Elliott on Railroads, secs. 1250, 1251; Wharton on Neg., sec. 351; 
7 Thompson on Neg., secs. 945, 946, 947, 949; Whitaker's Smith on 
Neg., pp. 60, 61, 62, 63, and note. This doctrine is clearly distinguishable 
from that announced in Bunch v. Ederzton, 90 N. C., 431, in  which case 
i t  is held that liability exists where a pit is left open and unprotected 
so near a sidewalk or street that a person using the street, without con- 
curring negligence, by misstep, falls into and is injured. This doc- 
trine is also held in Beck v. Carter, 68 N. Y., 283; Graves v. Thomas, 
95 Ind., 361 ; Lepnick v. Ga&i.s, 72 Miss., 200 ; 48 Am. St. Rep., 547, 
Grumlich v .  Warst, 86 Pa. St., 741. Nor does the application of this 
principle protect from liability the owner of a lot or a railroad company 
who, with knowledge of the user of his property as a pathway across or 
along it, places, without warning to those likely to use the pathway, a 
new and dangerous pitfall or obstruction. This is illustrated by the , 

cases of R. R. v. DeBoard, 91 Va., 700; Graves v. Thomas, 95 Ind., 361; 
Beck v. Thomas, 68 N. Y., 283; Burton v. R. R., 98 Ga., 783. This 
is further illustrated by this language of Wharton on Negligence, quoted 
in Graves v. Thomus, supra: "Nor am I justified in making excava- 
tions, either on the path which I have permitted other persons to tra- 
verse, or so near a public road that travelers, in the ordinary 
aberrations or casualties of travel, may stray or be driven over (377) 
the line and be injured by falling into the excavation." The 
same doctrine finds expression in those cases like Troy v. R. R., 99 N. 
C., 298; Byrne v. R. R., 104 N. Y., 362, where the defendant was held 
liable because of the act of active negligence, as contradistinguished 
from passive negligence. Nor does the principle held' to be decisive of 
this case in any way contravene or impinge upon the doctrine illus- 
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trated and applied in  F i w h  v. R. R., ante, 105, and Brittingham v. 
StacFiem, ante, 299, and Phillips v. R. R., 124 N. C., 126. I t  must com- 
mend itself as based upon sound reason and just principle that an owner 
of property, knowing that his property is frequently used by a large 
number of people, and such use acquiesced in by him, can not, without 
giving warning, increase the peril and danger of such use, even though 
the use be solely for the convenience of those persons using it. They 
must, if they use i t  for their convenience, take i t  as they find it, with 
its concomitant perils, and at  their own risk; but these perils should not 
be increased by the owner having knowledge of the use, without notice 
of the increased hazard. I n  the present case there was no increase 
of the danger or risk by any act of the defendant. The pathway was 
used by the public solely for its own convenience, to make less the dis- 
tance, than by the streets, between two points. I t  was not used by the 
public in transacting any business with the defendant or in reaching 
its warehouse, office, station or any place where i t  invited the public 
dealing with i t  to come. There was nothing to attract attention on the 
lot or to invite the public to come upon it, even from curiosity. The 
buildings that had been on the lot had been removed for more than two 
years, and the lot was not used by the defendant for any purpose what- 
ever that the evidence discloses. Under the authorities cited, the plain- 
tiff was using the property at her own peril, and the defendant, upon 
the facts proven, violated no duty i t  owed her. While she was unfortu- 
nately injured and has suffered much in consequence of her injuries, 
i t  was her misfortune. For the reasons given, his Honor erred in not 
sustaining the motion of defendant to nonsuit the plaintiff. 

Reversed. 

Cited: Money v. Hotel Co., 174 N. C., 512. 

(378) 
JOHN L. LOVE ET AL. V. D. R. HUFFINES. 

(Filed 1 December, 1909.) 

1. Justice of the Peace-Pleadings-Record-Jurisdiction. 
A substantial statement of the cause of action brought before a justice 

of the peace, should appear in the summons, pleadings, or otherwise in his 
record, so as to show jurisdiction; and the method of pleading generally 
adopted of issuing a summons for defendant to appear and answer a 
complaint upon a cause of action not stated, is disapproved. In this case, 
for a recovery of $194.78, the court inferred an action upon contract from 
the use of the. word "indebted," though otherwise the magistrate's juris- 
diction would not have appeared. 
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2. Justice of the peace-Appeal-~ime of Docketing-Criminal Term. . 
Revisa!, sec. 607, requiring the justice to make a return to the Superior 

Court and to file the return of the appeal within ten days after service 
of notice, etc., applies to criminal as well as civil terms, and upon failure 
of the appellant to docket his appeal as required by law, whether the next 
term be criminal or civil, the appellee may have the case placed upon the 
docket and move to dismiss according to the. provisions of Revisal, see. 
1493. 

3. Same-Superior Court-Jurisdiction-Procedure-Appellee's Laches- 
Waiver. 

By docketing an appeal from a justice's court in the Superior Court, 
the latter court acquires, derivatively, the jurisdiction of the justice, and 
nothing more; and while the appellant may lose his appeal to the Superior 
Court unless perfected in the manner prescribed by the statute, the appel- 
lee must not sleep upon his rights, but make the motion to dismiss in apt 
time. 

4. Same. 
An appellee may by his own laches or conduct waive his right to dis- 

miss an appeal from a justice's court to the Superior Court for failure of 
appellant to perfect his appeal under Revisal, secs. 607 and 1493, as such 
matters relate only to irregularities in the procedure and not to the in- 
herent jurisdiction of either court; and the appellee's motion under the 
latter section is too late when made upon the trial of the cause in the 
Superior Court after evidence has been introduced. 

APPEAL from Lofig, J., a t  May Term, 1909, of GUILFORD. 
The facts are stated in  the opinion of the Court. 

Scott  & M c L e a n  a d  J o h n  A. Barringer for pZain,tiff. 
A. L. Brooks  for defeltdant. 

WALKER, J. This is an  action originally commenced before a justice 
of the peace to recover the sum of $194.78. We will say in  the begin- 
ning that we do not approve the method of pleading generally adopted 
in the State, of issuing a summons for a defendant, merely requiring 
him to appear and answer a complaint upon a cause of action not 
stated in  the summons and not afterwards stated before the (379) 
magistrate and recorded i n  his docket. We again call the atten- 
tion of the profession to the provision of the statute that a plaintiff must 
somewhere, either in the summons or in  the complaint before the jus- 
tice, state substantially his cause of action, and the defendant must also 
set forth his defense in some way. The form of the pleadings is disre- 
garded, but something must be done by the pleader (used in  its technical 
.meaning) to advise the court of the issues between the parties. The 
only allegation in  this case is  that $194.78 is due by the defendant and 
demanded by the plaintiff. It may be money due upon a broken con- 
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tract or for the conversion of property, and in  the last case the court 
would have no jurisdiction. We infer, from the use of the word "in- 
debted," that the cause of action is founded on contract, and therefore 
we will assume, upon this small bit of allegation, that the justice had 
jurisdiction, but we call the attention of the very able judges of our 
Superior Courts to the very careless manner i n  which pleadings before 
justices of the peace are framed, and urge upon them to require a more 
explicit statement of the causes of action and defenses, by amendment in 
their courts. 

I t  appears in  this case that the plaintiff commenced his action on 15 
August, 1904; the defendant filed answers and the parties and their 
attorneys personally appeared before the justice on 16 August, 1904. 
Evidence was introduced by the respective parties, and, after hearing 
the case, the justice entered a judgment for the plaintiff on 16 August, 
1904, the day agreed upon for the trial. It also appears that a criminal 
term of the Superior Court of Guilford County was held on 22 August, 
1904, and a term for the trial of civil cases on 19 September, 1904. 
The appeal i n  this case was not docketed until 24 September, 1909. 
The case was not calendared or continued until May Term, 1909, when 
the case was called, and, after a jury had been impaneled, the plaintiff's 
counsel moved to dismiss the appeal and to affirm the judgment, which 
motion was allowed by the court. 

The statute provides as follows: "If the appellant shall fail to have 
his appeal docketed as required by law, the appellee may, a t  the term 
of said court next cucceeding the term to which the appeal is taken, have 
the case placed upon the docket, and, upon motion, the judgment of the 
justice will be affirmed." Revisal, sec. 607. "The justice shall, within 
ten days after the service of the notice of appeal on him, make a return 
to the appellate court and file with the clerk thereof the papers, pro- 

ceedings and judgment in the case, with the notice of appeal 
(380) served on him." Revisal, see. 1493. 

The defendant utterly failed to enforce compliance with the 
second provision of the statute above quoted. The-notice of appeal was 
served on 16 August, 1904, the day the judgment was rendered, and the 
appeal was filed in  the clerk's office on 24 September, 1904. A criminal 
court was held in  the county of Guilford on 22 August, 1904, and on 19 
September, 1904, a civil term was held, according to the law in such 
case made and provided. The clerk's fee for docketing the case was not 
tendered or demanded. The case was docketed by the clerk on 24 Sep- 
tember, 1904. 

I t  also appears that the case was placed on the calendar for trial at  
the September Term of the court, and that prior to that time the de- 
fendant, after notice to plaintiff, had taken the deposition of a witness, 
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LOVE 2). H~TFFIRTES. 

to be used at the trial, and that when the case was called for trial at the 
September Term a jury was impaneled, and after the court had com- 
menced the trial before the jury the plaintiffs moved to dismiss the 
appeal, upon the ground that the defendant had not complied with the 
statute in the particulars already mentioned. 

We think the court erred in dismissing the appeal. I f  the plaintiffs 
had not slept upon their rights and had made their motion to dismiss 
in apt time, we probably would have decided with them. Johmon v. 
Andrews, 132 N. C., 376; Blair v. Coakley, 136 N. C., 408; Lemtz v. 
Himolt, 146 N. C., 31; Pants Co. v. Smith, 125 N. C., 588. I n  the 
cases cited we held that, "Upon a full consideration of this statute, 
the Court has decided that the appeal must be taken and the return made 
to the next term, whether criminal or civil, under the provisions of the 
statute." I n  the case of Blair v. CoaJcley, cited above, the question as to 
when and how an appeal should be taken from the inferior courts to 
the Superior Court (being a court of record) is fully discussed and the 
authorities cited. But this case, we think, does not come within the 
principles as stated in those cases. The justice had jurisdiction of the 
cause of action and, by the service of process, of the parties. The Su- 
perior Court, by the docketing of the case, acquired, derivatively, the 
jurisdiction of the justice, and nothing more. Raisin v. Thomas, 88 
N. C., 148, and cases cited, especially Love v. Rhyme, 86 N. C., 546. 
But i t  does not follow that the appellee, by whom the judgment before 
the justice was obtained, could not waive his right to object to any irreg- 
ularities in the procedure by which the case was carried into the Supe- 
rior Court, by his own laches or by such conduct as would be tan- 
tamount to an admission on his part that the irregularities had (381) 
worked no harm to him, and therefore he mas willing to accept the 
jurisdiction of the higher court, as derived from the lower court, and 
try the c'ase in the former court upon its merits. 

This is not a case wherein there is any inherent lack of jurisdiction, 
in the magistrate or the Superior Court, of the cause of action or the 
person. If i t  had appeared that there was such failure in the jurisdic- 
tion of either court, that of the Superior Court being derivative only, as 
we have shown, then the defendants could not waive it, even by consent. 
This proposition is too plain and well settled for any further discussio~~ 
or the citation of authorities. But in this case the appellees merely 
allege that there were irregularities in taking and perfecting the appeal, 
and, so far as appears, nothing was done or omitted to be done by the 
appellants which affected the appellees injuriously, upon the merits of 
the case. 

The appellant cites the "aphorism" that "if a persm has a case in 
court, the best thing he can do is to attend it." This is very true, and no 



I N  T H E  SUPREME COURT [I51 

one would hesitate to endorse it. But the appellant forgot, perhaps, 
that in the Superior Court i t  applied as well to him as, in  the transition 
of the case from the justice to the Superior Court, i t  applied to the ap- 
pellee in this Court, the defendant in the action. I t  was the plaintiff's 
plain duty to act promptly, and at least diligently, in attacking the right 
of the defendant to be heard in the Superior Court. I f  they intended 
to take advantage of any technical delay of the defendant in carrying 
his case to the higher court, i t  was simple justice and even fairness that 
they should have said so before they entered upon the trial of the case, 
having accepted a jury in the Superior Court, and thereby expressed 
their willingness in the most emphatic way that the case should be heard 
in that court upon its real and legal merits. Litigants may waive their 
rights, and even their constitutional rights. We have so held. An 
appellee can waive any irregularity in serving a case on an appeal from 
the Superior Court to this Court by sending the case to the judge for 
settlement. Byrd v. Bazemore, 122 N.  C., 115. Appearance waives 
informalities in depositions, but does not impart vitality to void process. 
McArthur v. Rhea, 122 N. C., 614; Erwin v. Bailey, 123 N. C., 628. 
The filing of an affidavit for removal of a case from one justice to an- 
other is a waiver of defects in the service of process. Kher v. Blanton, 
12.3 N. C., 402. The failure to plead to the jurisdiction involving the 

right of a judge to preside at a court is a waiver of the court's 
(382) right to proceed in the cause to final judgment. Short v. Gill, 

126 N. C., 8Q3. An objection that a summons returnable before 
a judge at chambers, instead of at  term, is waived by failure to move 
for a transfer to the proper docket. Jones v. Comrs., 135 N. C.. 218. 

A 

The lack of service of a summons is waived by appearing and asking 
for a recorhri. Johnson v. Reformers, 135 N.  C., 385. Many other 
cases in our own reports might be cited to the same effect. The re- 
quirement of notice to the appellee by the party who appeals from a 
justice was not mandatory, in the sense that, under the law, it is essen- 
tial to confer jurisdiction upon the Superior Court, for it may be ex- 
pressly or impliedly waived by the appellee. When the defendant agreed 
to enter upon the trial and to the impaneling of the jury for that pur- 
pose, he thereby waived, in the most emphatic manner he could express 
his waiver, all prior irregularities or mere matters of form and all ob- 
jections to the trial of the case in the Superior Court, except such as 
related to the jurisdiction of that court of the cause of action and the 
parties. This is perfectly clear to us. Let us, though, cite a few 
authorities. "By appearing generally on appeal, an appellee waives all 
defects and irregularities in the proceedings for an appeal." 24 Cyc., 
694. "Appellees, in an appeal from a justice of the peace, having en- 
tered their appearances generally in the Circuit Court before a motion 
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to dismiss was made, such appearance was conclusive evidence as to the 
jurisdiction of such court, aside from the question as to whether an ap- 
peal was taken in time or proper return was made, and the judgment of 
dismissal should be reversed. On appeal from a judgment of a justice, 
an entry of general appearance by the appellee in the Circuit Court is 
conclusive of the jurisdiction of that court; so that, thereafter, a motion 
to dismiss the appeal because not taken in time, and because no returns 
had been made to it, cannot be entertained." McCornbs v. Johnson, 
47 Mich., 592. "Where an unauthorized appeal to the District Court 
was taken from the judgment of a justice of the peace, and the parties 
appeared in the District Court, submitted to its jurisdiction, amended 
their pleadings and consented to the trial of the case on the day fixed, 
the District Court acquired jurisdiction to hear and determine the case 
on its merits, notwithstanding the irregular mode in which i t  was 
brought into that court." Wrolsen v. Andemom, 53 Minn., 508; Enies v. 
Green, 53 Minn., 511. "Where, on an appeal from the judgment of a 
justice of the peace to the District Court, the appellee makes a general 
appearance, the court thereby acquires jurisdiction, though the 
transcript was not filed therein within thirty days after the ren- (383) 
dition of the judgment, as required by the Code of Civil Proce- 
dure, sec. 1011." Steven v. Ins. Co., 29 Neb., 187. "Where, on trial 
from a justice, both parties appear and proceed to trial, without objec- 
tion to the want of service or failure to file the transcript, the defects 
will be considered waived." Rosenberg v. Barrett, 2 Ill. Ap., 386. We 
need not go as far  as some of the above-cited cases do, in order to reverse 
the judgment in this case. 

The reasons we have given and the authorities cited by us we think, 
with all deference to the very learned judge who presided at the trial 
of the case, and to the counsel who so ably presented the case in this 
Court, sufficiently dispose of the assignments of error adversely to the 
appellants. 

The order of the judge dismissing the appeal is revemed and the cause 
is remanded, with directions to award a new trial. 

Reversed. 

Cited: Rauds v. R. R., 172 N. C., 212; Lindsey v. Knights of Honor, 
ibid., 822. 
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W. A. BALLINGER v. W. P. RADER ET AL. 

(Filed 1 December, 1908.) 

1. Insane Persons-Hospitals-Directors and Superintendent-Discharge- 
Negligence-Interpretation of Statutes. 

The directors and superintendent of a hospital for the insane acting 
under the provisions of Revisal, 4596, in discharging or releasing a pa- 
tient therefrom, cannot be held responsible in damages by the subsequent 
killing by such patient of another under a charge of negligence. Revisal, 
4560. 

2. Same-Proximate Cause. 
The act of an insane person in killing another about six months aftel: 

his discharge or release by three directors and the superintendent of a 
hospital for the insane under authority conferred by Revisal, 4596, was a 
mere condition arising from the discharge or release, which the directors 
and superintendent by the exercise of ordinary care and caution, could 
not have anticipated, foreseen or expected, and for which they could 
not be held responsible in damages as arising from negligence on their 
part. 

APPEAL from Justice, J., a t  May Term, 1909, of CATAWBA. 
The complaint alleges that the defendants-one of whom is the su- 

perintendent and the other three directors of the State Hospital for the 
Insane, located at Morganton, North Carolina-negligently discharged 
one Lonnie Rader, an  insane patient committed to said hospital, from 

confinement therein, and that six months later the said Rader, 
(384) while insane, killed the plaintiff's intestate. 

The defendants demurred, because the complaint does not state 
facts sufficient to constitute a cause of action against these defendants, 
or either of them, individually or collectively: 

1. Because i t  appears from said complaint that defendant John Mc- 
Campbell is superintendent of the State Hospital for the Insane, a t  
Morganton, N. C., and the defendants Shuford, Davis and Armfield are 
members of the board of directors thereof; that said defendants, by vir- 
tue of their said offices, and acting within the scope and limits of author- 
ity conferred by law, discharged or released Lonnie W. Rader, a patient, 
from said hospital; that said McCampbell and his codefendants are, 
by section 4660 of the Revisal of 1905, exempted from all personal liabil- 
ity for the alleged acts and omissions complained of i n  plaintiff's com- 
plaint. 

2. That said John McCampbell and his codefendants, as appears from 
said complaint, were acting in their official capacity i n  the discharge of 
a duty imposed by law and in the exercise of a legal discretion vested in 
them, and are not liable to plaintiff for discharging said Lonnie W. 
Rader, of which the plaintiff complains. 
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3. That said John McCampbell and his codefendants, in doing the 
acts complained of in the plaintiff's complaint, were in the discharge of 
judicial duties and functions imposed by law, and were acting within the 
limits of their authority, and are therefore not liable to the plaintiff in 
this action on account thereof. 

4. That the allegations in said complaint, that said defendants, know- 
ing that said Rader was dangerously insane and, notwithstanding said 
knowledge, negligently caused the said Rader to be discharged from said 
hospital, do not state facts sufficient to constitute a cause of action 
against said defendants or either of them. 

5. That there are not facts or alleged facts set forth in the complaint 
of plaintiff which could legally cause the damages claimed by him. 

His Honor sustained the demarrer, and the plaintiff appealed. 

Witherspoon & Withbspoon, A. A. Whitener a d  L. C. Caldwell for 
plaimtilff. 

W. D. Turner, W. A. Self and S. J .  Ervin for defendawts. 

CLARK, C. J., after stating the facts: The defendants were public 
officers and were acting as such at  the time that the said Lonnie 
Rader was discharged by them from further confinement in the (285) 
said State Hospital. The statute (Revisal, see. 4596) provides : 
"Any three of the board of directors of any hospital . . . shall be 
a board to discharge or remove from their hospital any person admitted 
as insane, when such person has become of  is found to be of sane mind, 
or when such person-is incurable and, in the opinion of the superin- 
tendent, his being at large will not be injurious to himself or dangerous 
to the community; or said board may permit such person to go to the 
county of his settlement, on probation, when, in the opinion of the said 
superintendent, it will not be injurious to himself or dangerous to the 
community, and said board may discharge or remove such person upon 
other sufficient cause appearing to them." 

The defendants discharged Lonnie Rader under and pursuant to the 
said statute, and this discharge of Lonnie Rader is complained of as a 
negligent act on their part.. 

We need not discuss the other grounds of demurrer, which were ably 
and interestingly argued before us by counsel for both sides, for the 
first ground of the demurrer is conclusive. The statute under which the " 
hospital was created, organized and now exists provides that "No direc- 
\tor or superintendent of any State hospital shall be personally liable 
for any act or thing done under or in pursuance of any of the provisions 
of this chapter." Revisal, see. 4560. The discharge wa's made under 
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and by virtue of the authority conferred by the above section (4596) of 
the Revisal. 

But we will add that it does not seem to us that the discharge of Rader 
on 5 March, even if negligently made, was the proximate cause of the 
death of the young girl, which occurred 13 September following. The 
allegation is in the nature of 'pos t  hoc, ergo propter hoc." 

The defendants could not, by the exercise of ordinary care and caution, 
have anticipated, foreseen or expected that the death of the plaintiff's 
intestate would follow as the natural result of their act in discharging 
Rader from the hospital. 

Their erroneous or mistaken opinion or judgment-that Lonnie Rader 
was sane, or i n sane tha t  his being a t  large would not be injurious to 
him or dangerous to the community, of that there were other sufficient 
reasons why he should be discharged-and their act in discharging him, 
did not cause her death. I t  may be that if they had kept Rader con- 
fined in the State Hospital he might not have killed her; but i t  is equally 

true that if he had never been born or had never become insane 
(386) he would not have killed her. The discharge of Rader, his ab- 

.sence from the hospital, his presence in Catawba County, and his 
presence at church on the day of the homicide, was a mere condition 
which accompanied, but did not cause, the injury. Like the presence 
of the freight in the depot at Lincolnton when the depot was accidently 
destroyed by fire (Extinpzkher Go. R. R., 137 N. C., 278), or the 
lumber on the right of way of the railroad at  Elk Park when the hotel 
was destroyed by fire (Bowers v. R. R., 144 N. C., 684)) the absence of 
Lonnie Rader from the hospital was a mere condition which accom- 
panied, but did not cause, the injury. 

Counsel pertinently ask, is the absence of the policeman from his beat 
and this dereliction of duty on his part the cause of the burglary which 
happens in his absence and which his presence would have prevented? 
I s  the act of the Governor, who pardons a criminal, the cause of the hom- 
icide which such criminal subsequently commits? I s  the conduct of the 
judge or justice in declining to remove a prisoner to another jail for 
safekeeping the cause of the death of the prisoner in the event he is 
hanged by a mob ? 

The judgment sustaining the demurrer is 
Affirmed. 

Cited: 8. c., 153 N. C., 488. 
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C. F. BOWMAN v. JULIUS POOVY. 

(Filed 1 December, 1909.) 

1. Taxation-Special Tax-Re-canvass-Elections-Fraud-Evidence, Imma- 
terial. 

Upon an issue as to whether the majority of the qualilied voters in a 
certain school district voted in favor of a special school tax, the registrar 
and judges of election declared one result, and, subsequently, the registrar, 
and one of the judges of election again canvassed the votes and certified 
to the county commissioners another result: Held, that evidence to show 
alleged misconduct in the recanvass is incompetent. 

2. Taxation-Special School Tax-Elections-Nonresidents-Questions for 
Jury. 

In an action to determine the true result of an election held for the 
purpose of voting a special school tax, it appeared that the result was 
really to be determined by whether a certain voter living nearest to the 
dividing line of the district was a qualified voter or not; and the verdict 
of the jury, upon legal evidence and under a proper charge, having found 
the location of the line in question in favor of defendant's contention, and 
thereby established the fact that the voter was a nonresident, it is conclu- 
sive of the question. 

APPEAL by plaintiffs from Justice, J., a t  May Term, 1909, of (387) 
CATAWBA. . 

The facts are stated in  the opinion of the Court. 

W. A. Self for plaimtifs. 
A. A. Whitener and E. B. Clke  for defendants. 

CLARK, C. J. This is'an action to have i t  judicially determined that 
a t  a school-tax election held in District No. 13, in  Catawba County, on 
11 April, 1908, the majority of the qualified voters did not vote in favor 
of the said special tax. 

The jury find, by consent: (1) That the registrar and judges of elec- 
tion, on the night of the election, counted the ballots and declared the 
result to be: registered voters, 54; voting for the special tax, 27; against 
special tax, 26. (2)  That on 25 April the registrar and one of the 
judges of election again canvassed the votes and signed the certificate 
sent to the county commissioners, showing: registered qualified voters, 
49; votes in  favor of the special tax, 25; against special tax, 24; not 
voting, l-and declaring the special tax ad~pted.  . 

Upon the issues and undisputed facts in this trial, the facts were 
found to be that there were 47 registered qualified voters, of whom 24 
voted in  favor of the tax and 23 against. 
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The exceptions based upon the exclusion of evidence offered to show 
the alleged misconduct in the recanvass of the vote, and declarations of 
the poll holders in regard to it, need not be considered. This action be- 
ing to determine the true result of the election, the only pertinent inquiry 
is as to what occurred on that day-how many duly qualified electors 
there were, and how many voted for the special tax. Upon this investi- 
gation the result is really determined by the answer to the fourth issue, 
as to whether C. F. Bowman was a qualified voter or not, as he was 
nearest the dividing line between District No. 13 and District No. 1, 
of those who, voting against the tax, were found to be nonresidents. 
Upon that issue the jury, upon legal evidence and under a proper charge, 
found as a fact that said line so ran as to sustain the defendant's con- 
tention that said Bowman did not reside in District No, 13 and was not 
therefore a qualified voter. This, taken in connection with the findings 
of fact by his Honor, from an inspection of the pleadings, and the undis- 
puted facts, determines the result. 

No error. 

T. C. MAY v. ATLANTIC COAST LINE ZAILROAD COMPANY. 

(Filed 1 December, 1909.) 

Railroads-Rights of Way-"Floating"-Rights Barred-Questions of Law- 
Limitation of Actions. 

The grant to a railroad company of an nnde3ned or "floating" right of 
way over the owner's lands is of an executory nature, and where no con- 
sideration has been paid by the company, the right may be lost by lapse 
of ten years upon failure of entry and of location b$ the company; and in 
this case there was a delay of twenty-one years barring the right as a 
matter of law. Even if there had been a deed, with metes and bounds, 
the adverse possession of twenty years would bar the company under the 
statute of limitations. Revisal, 384. 

WALKER, J., dissenting. 

APPEAL by defendant from restraining order, granted by W. R. AZlela, 
J., out of term, in NASH, on 9 February, 1909, by consent. 

The facts are stated in the opinion of the Court. 

Jacob Battle for plaintif. 
P. S. Spruill for defelzdant. 
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CLARK, C. J. Upon the facts agreed, i t  appears that on 14 December, 
1886, the plaintiff granted the Wilmington and Weldon Railroad Com- 
pany, now the Atlantic Coast Line Railroad Company, the defendant, 
a right of entry and right of way 130 feet wide, through his farm, "for 
the use, operation and business of a branch road then in contemplation" 
by said railroad company, with a provision, "The said company to take 
no benefit from and incur no obligation by the execution of this deed, 
unless the branch road - shall be located over the land of the party of the 
first part." 

This was not an unlimited grant by the plaintiff, to be left open for 
all time, without any compensating advantage from the party of the sec- . 

ond part. The true and just construction of this agreement is that the 
railroad company did not obligate itself by accepting this paper to lo- 
cate their track over the plaintiff's land, and the plaintiff stipulated that 
the grant of the easement and right were to be void "unless the branch 
road shall be located over the land," meaning "within a reasonable time," 
of course. I t  could not be contemplated that the branch road should 
be located at once, nor, on the other hand, that the location of the road 
should be indefinitely delayed. 

As a matter of fact, i t  is agreed that the branch road has not yet been 
located over the plaintiff's land, and the defendant made no offer 
to enter upon the land for that purpose, nor did any act under (389) 
said agreement of 14 December, 1886, till 11 December, 1907, 
nearly twenty-one years, during all which time the plaintiff has been in 
continuous, uninterrupted possession of the land and cultivating the 
same. 

The agreement of 14 December, 1886, conveyed no land by metes and 
bounds, but merely gave the railroad company t'he right to enter and lay 
out a right of way, with a stipulation that the defendant was not to be 
compelled to locate their road there, and that the easement was void if 
the road was not located. 

The defendant having taken no action in nearly twenty-one years, his 
Honor properly held that the defendant could not now enter by virtue 
of the agreement. This was merely an executory contract, without any 
lines or boundaries which the railroad company might have executed 
and made definite by locating their track (Hemphill v. Ann&, 119 N. C., 
518)) but, having delayed to do so for more than ten years, the right to 
do so is lost, even if there had been no express stipulation of forfeiture 
by failure to locate. Beaktie v. R. R., 108 N. C., 437; Wdley v. R. R., 
96 N. C., 408. 

Even if this had been a deed for a valuable consideration and for 
fixed and definite boundaries, the defendant would be barred by the ad- 
verse and exclusive possession for more than twenty years. Revisal, see. 
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384. This is not a case where the railroad company has taken possession 
of its right of way and operated its road. I n  such case the company 
is not barred of the right to take any part of its right of way which it 
has not till then seen fit to call for, by reason of any length of occupa- 
tion, however. R. R. v. Olive, 142 N. C., 271. But here the defendant, 
having delayed over twenty years to enter and locate under its executory 
contract, has never acquired a fixed, definite right of way. I t  can still 
do so by purchase or by condemnation, but not under this contract. 

As the defendant would acquire a right by entry and two years user 
if the landowner took no action within that time, it cannot complain that 
i t  has lost the right to enter-for which i t  paid nothing-by twenty-one 
years delay to render any benefit to the landowner by locating its track 
and buiIding and operating its road. 

The delay here is so great that the court properly held i t  unreasonable 
as a matter of law. Clam v. Lee, 140 N.  C., 555. 

The unlocated "floating') right of way was purely executory and was 
lost by the lapse of so great a length of time, without effort to 

(390) locate it. Lumber Co. v. Hirtes, 127 N.  C., 131; Willey v. R. R., 
96 N. C., 408. The injunction is 

Affirmed. 

CALDWELL LAND AND LUMBER CO. v. GLOBE LUMBER CO. 

(filed 1 December, 1909.) 

Deeds and Conveyances-Title-Boundaries-Agreement of Parties-Evi- 
dence Immaterial. 

When it is 'agreed between the parties in a suit to establish title to land 
that the controversy depended upon the beginning comer of E. grant, 
and if so found the controverted territory would not be covered by plain- 
tiff's grant, evidence of declarations for the purpose of establishing certain 
pine and maple corners of a grant to G. irrelevant. 

APPEAL by plaintiff from Justice, J., at Nay Term, 1909, of CALD- 
WELL. 

Action for damages, to restrain the cutting of timber by defendant on 
lands tb which plaintiff claims title. 

W. C. Newland and Jones & M7hisfia.il.t for plaintiff. 
Mark Squires and Lawrence Wake field for def e&nt. 

PER CURIAW: The appellant abandons all exceptions except the sec- 
ond, which was to evidence as to the declaration of Qragg as to a cer- 

378 
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tain maple being a corner in his boundary, and the seventh, as to a para- 
graph in the charge in regard to a pine corner in Gragg's line. 

I t  is not necessary to consider these exceptions, for this controversy 
was submitted to the jury, not on the location of the Gragg line, but on 
the beginning corner of the Estes grant. I t  was admitted that if the 
beginning corner of the Estes grant was at "30" on the map, then the 
controverted territory was not covered by plaintiff's grant. 

Upon this view alone was the case submitted to the jury. The jury 
have found such corner according to defendant's contention. The loca- 
tion of the Gragg line depended altogether on the location of the Estes 
grant; the jury have located that, and the plaintiff admits of record that 
if the corner of the grant to Estes is at "30," then it has no claim to the 
controverted territory. 

If, therefore, any error has been committed, the plaintiff is in (391) 
nowise prejudiced thereby. 

No error. 

J. T. HUTCHINS v. B. J. KENNEDY. 

(Filed 1 October, 1909.) 
Questions for Jury. 

This case presented an issue of fact upon conflicting evidence as to the 
location of the division line between the lands of plaintiff and defendant 
depending upon the location of a certain white oak, and the verdict of the 
jury, under proper instructions, is final. 

APPEAL from Justice, J., at ,January Term, 1909, of WILKES. 
Action for the recovery of land. These issues were submitted: 
1. I s  the plaintiff the owner and entitled to the possession of the land 

bounded by the lines indicated on the map by the corners A, 1, and X ?  
Answer? Yes. 

2. I s  defendant in the wrongful possession of said land? Answer: 
Yes. 

From the judgment rendered the defendant appealed. 

TV. W. Barber for plaintiff. 
Hacket t  & Gihea th  for d e f e r d u d .  

PER CURIAM: Upon the record in this case, we have concluded that 
the controversy is one exclusively of fact. Plaintiff and defendant de- 
rived their titles from Christian Cozart, who conveyed to Hugh Mont- 
gomery. The latter conveyed to his two daughters, Rachel and Re- 
becca. In 1839 partition was had between the two, one of whom mar- 
ried Wellborn and the other Stokes. 

379 
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The question in controversy is the location of the dividing line between 
Rebecca Wellborn and Rachel Stokes. 

I t  is a question of boundary, and not of title. Rebecca Wellborn 
owned the land west of this line, while Rachel Stokes owned the land 
east of said line. The question i n  dispute is the' point where the white 
oak stood at the forks of the road near the pole bridge. I f  the white 
oak stood at the point indicated on the map, ('A," then plaintiff is en- 
titled to recover. I f  the white oak stood a t  "E," then the plaintiff is not 
entitIed to recover. 

This being a question of boundary, and the evidence being con- 
(392) flicting as to the location of the white oak, i t  was the province of 

the jury to settle the matter in  controversy, and, under proper 
instructions from the court, their verdict is final. 

We think the matter was fairly and correctly presented to the jury, 
and, after careful consideration of the exceptions, we are of opinion that 
no error has been committed of sufficient importance to warrant us in 
directing another trial. 

No error. 

P. W. MICHAEL ET AL. V. P. C. McINTYRE. 

(Filed 1 December, 1909.) 
Evidence-Nonsuit. 

In this case testimony of certain witnesses being properly excluded and 
there being no evidence to sustain the contention of fraud and conspiracy 
there was no error in allowing the motion to nonsuit. 

APPEAL from Justice, J., a t  May Term, 1909, of CATAWBA. 

A. A. Whitener and W. A. Self for plaintiff. 
E. B. Cline for defedunt. 

PER CURIAM: Upon an examination of the record, we are of opinion 
t h a t  the three exceptions to the ruling of the court below excluding cer- 
tain evidence of the plaintiff, Michael, and of the witness, Pape, are 
mithout merit, as the evidence had no bearing upon the issue raised by 
the pleadings. 

We are of opinion that there is no sufficient evidence to sustain the 
allegations of conspiracy to cheat and defraud. 

We think, upon examining all the evidence, that the motion to non- 
sui t  was properly allowed. 

Affirmed. 
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FOOD Co. u. ELLIOTT. 

AXERIGAN PURE F W D  COMPAXY v. G. W. ELLIOTT & COMPANY. 

(Filed 8 December, 1909.) 

1. Contracts-Fraud-Par01 Evidence. 
I t  is competent by par01 evidence to show fraud in the procurement of s 

contract for the sale and delivery of goods, whether the contract itself is 
oral or written. 

2. Contracts-Sale of Goods-Principal and Agent-Declarations-Res 
Gestae. 

In an action upon contract for the sale and delivery of goods, i t  is com- 
petent for the defendant to show, as a part of the res gestce, the declara- 
tions of the plaintWs agent at  the time of the sale, a s  tending to establish 
his defense of fraudulent representations to avoid the contract. 

3. Contracts Voidable-Fraud and Deceit-Counterclaim-Void in Toto. 
In  an action upon contract for the sale and delivery of goods the de- 

fendant may not avoid his contract for 'fraud and recover damages upon 
a counterclaim measured by the contract, for having elected to treat the 
contract as void as to plaintiff's cause of action, i t  will be regarded as  void 
in, toto. 

4. Contracts-Fraud and Deceit-Special Damages. 
In setting aside a contract for the sale and delivery of goods for fraud, 

while the defendant cannot recover on a counterclaim measured by the 
contract, he can recover special damages to his reputation or business 
arising from the sale of a n  inferior or spurious article directly and prox- 
imately caused by plaintiff's tort, if shown by proper evidence. 

5. Same-Evidence-Questions for Jury. 
To recover damages upon a counterclaim set up in defense to an action 

for the sale and delivery of goods alleged to have arisen from plainti€t"s 
fraud and deceit in its procurement, it is necessary for the defendant to 
show the particulars of his injury so as to enable the court to see if they 
come within the recognized principles of the law and are allowable; and 
an eitimate by defendant that he has been damaged in a certain sum, a t  
least, is too vague, indefinite and uncertain, and invades the exclusive 
province of the jury by permitting him to assess his own damages. 

6, Contracts-Fraud and Deceit-Special Damages-Pleadings-Evidence 
Restricted. 

Evidence that defendant has been damaged in a certain sum by reason 
of plaintiff's fraud and deceit in inducing a contract for the sale and 
delivery of goods, must be taken in connection with the allegations relat- 
ing to the character of the damage alleged in his counterclaim ; and when 
defendant alleges his damages to have arisen from a loss of profits, his 
evidence that he has been damaged in a certain sum must be taken to 
mean by the loss of profits. 

381 
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7. Contracts-Fraud and Deceit-Samples-Loss of Profit-Proximate 
Cause. 

Profits that would have been made had the goods sold and delivered 
come up to the samples shown and representations made at the time of 
sale by the salesman, may not be recovered when they are too speculative 
or remote, the rule being that they must proximately and naturally flow 
from the tortious act, and are reasonably definite and certain. 

8. Same-Evidence. 
To recover damages alleged by defendant by way of counterclaim for 

alleged profits lost, and to have arisen from plaintiff's fraud in inducing 
a contract for the sale of baking powders, to wit: that the powders sold 
were fraudulently represented as being as good as the Royal baking pow- 
der, it is necessary that the evidence disclose a basis upon which the 
jury can estimate the alleged profits lost, the cost price of the genuine 
article of Royal baking powder, or the average sales of the article in his 
business by the defendant, or the profits usually made, or the demands 
therefor. 

(394) APPEAL from Long, J., at July Term, 1909, of RANDOLPH. 
Action commenced before a justice of the peace and tried upon 

appeal. 
These issues were submitted, without objection : 
1. I s  the defendant indebted to the plaintiff, as alleged in the com- 

plaint, and, if so, in what amount? Answer: No. 
2. Did the plaintiff's agent, a t  the time of the sale, falsely represent 

and warrant the powders to be the same kind and quality as the Royal 
baking powder ? Answer : Yes. 

3. Did the said agent, at the time, know the representations as to kind 
and quality of the goods to be false, and were they made with intent to 
deceive defendant ? Answer : Yes. 

4. Did the defendant rely and act upon the said representations, and 
was he deceived and induced thereby to make the order? Answer: Yes. 

5. What amount, if anything, is defendant entitled to recover on his 
counterclaim ? Answer : Fifty dollars. 

The court rendered judgment against the plaintiff for the sum of fifty 
dollars, from which judgment plaintiff appealed. 

Thomon & Hoyle and John T .  Brittaim for plaintiff. 
Hammer & Spence for clefelzdant. 

BROWN, J. The plaintiff sues to recover thc sum of $187.50 for five 
hundred cans of baking powder sold and delivered to defendants. The 
defendants appealed to the Superior Court from the judgment of the 
justice of the peace, and, while the cause was there pending, they, by 
permission of the court, filed a written answer, setting up a counter- 
claim. 

382 
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The answer avers that the defendanta were induced to pur- 
chase the goods upon the false and fraudulent' representations of (395) 
the agent selling them, and that the defendants repudiated said 
contract after selling a few cans, and, ascertaining the worthless char- 
acter of the goods, refused to receive them. The defendant further 
avers : "That the representations made by the plaintiff, through its agent, 
were false, and said baking powder was, at most, only a cheap alum 
baking powder, which was absolutely worthless to this defendant, and 
he was greatly damaged by attempting to handle said baking powder 
at all; that by reason of the false guaranty and the deceit of the plaintiff, 
through its agent, the defendant was greatly damaged in its custom in 
selling baking powders, and also lost the profit that he would have ob- 
tained, to wit, the sum of $50." 

There are ten assignments of error pointed .to the evidence upon the 
second, third and fourth issues, which are without merit and do not 
require discussion at our hands. Suffice i t  to say that it is immaterial 
whether the contract was in writing or verbal. I t  is, in either case? 
competent to offer par01 evidence that the buyer was induced to enter 
into the contract by false and fraudulent representations as to the quality 
of the goods. I n  this case the goods were not present and there was no 
opportunity for inspection, even if such a thing were practicable as to a 
commodity packed in sealed cans. 

I t  is also competent to offer the declarations of the agent of plaintiff 
at the time of the sale. They were part of the res gestae and are as com- 
petent as if made by the employer himself. 

These principles are elementary and need no citation of authority to 
support them. 

We think his Honor properly refused plaintiff's prayer for instruc- 
tion, and that there is no merit in the exceptions to the charge, except 
upon the fifth issue, relating to damages, which instruction is: "If you 
answer the second, third and fourth issues, Yes, inbehalf of the defend- 
ant, and you come to pass upon the fifth issue, the court instructs you 
that his damages for the breach of contract would be such damages as is 
found to be the difference between the alleged contract price and the mar- 
ket value at the time when and the placekwhere the goods should have 
been delivered by the terms of the contract. The burden of this fifth 
issue is upon the defendant to satisfy you of the truth of i t  by the greater 
weight of the evidence. There is evidence here that has been offered on 
both sides as to the value of these goods at the time they were delivered 
and at the place delivered, the evidence of the defendant being to the 
effect that these goods were not worth more Ban about ten cents 
a can, and the evidence of the plaintiff being to the effect that the (396) 
goods were worth all that they were sold for at the time, $187.50. 
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FOOD Co. u. ELLIOTT. 

The defendant, however, has not set up its damages for more than $50 
in  any event, and does not demand any more damages than $50." 

We think, in  view of the charge upon the first issue, that this is  an 
erroneous conception of the measure of damage in this case. The court 
had already instructed the jury: "But if you find, a t  the time that the 
contract was made, that the defendant company's agent did falsely rep- 
resent and warrant the powders to be the kind and quality of the Royal 
baking powder, and that these representations were false, to the knowl- 
edge of the agent of the plaintiff company making these representations, 
and that this defendant company relied upon these represe&ations and 
was deceived thereby and induced to make the contract, then, under the 
first issue, your answer would be Nothing." This charge was correct 
only an the assumption that the contract had been rescinded and repu- 
diated by the defendants in toto, and that they had refused to take the 
goods when they discovered the fraud. When these goods were received 
by the defendants and they discovered the fraud, they had the right 
either (1) to refuse to accept the goods; (2) if purchase money had been 
paid, to return the goods and sue for the money paid; (3) or they mag 
plead the breach of marranty in diminution of the price. Mfg. Co. v. 
Gray, 111 N. C., 93; 8. c., 124 N. C., 322; Hadley v. Baxe&le, 9 
Exchq., 341; Sedg. on Dam., 291. The evidence of the defendants 
shows that they elected to take the first course. They aver in their 
answer that they repudiated the contract a t  once, and Elliott testifies 
that he refused to receive the goods. 

This being true, the defendants, upon their counterclaim, cannot sue 
on the contract for its breach, but can recover special damages only. 
Therefore his Honor's charge is erroneous. I f  the defendants had 
elected to keep the goods and had pleaded damages for the breach of the 
contract i n  diminution of the price, the charge would have been cor- 
rect. 

I t  is generally held that rescission of a contract of sale for fraud is a 
waiver of a right to recover damages, as an action for damages proceeds 
upon an affirmance of the contract. 14 A. & E., 170; Roome v. Jennings, 
2 Misc. N. Y., 259. But this is not always true. Rescission will bar a 
recovery of damage when the only damage sustained is in not getting 
what was bargained for, and no special damage has been sustained. 

According to the weight of authority, if special damage has been sus- 
tained, so that the party defrauded is damaged, notwithstadiry 

(397) the rescission, his rescission of the contract will not bar a recovery 
of such special damage. R. R. v. Hodnett, 29 Ga., 461 ; Nash v. 

Ins. Co., 163 Mass., 574; Warren v. Cole, 15 Mich., 265; Lenox v. Fuller, 
39 Mich., 268 ; 14 A. & E., 170. 
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FOOD Co. v. ELLIOTT. 

I t  is said by our present Chief Justice that '(Special damages are 
rarely allowable, except in cases of fraud in inducing the contract." 
Mfg.  Co. v. Gray, 111 N.  C., 93. They must be specially pleaded, and 
must, of course, be proven as laid. 8. c., p. 94. 

What are the special damages pleaded by the defendants in their 
counterclaim ? 

1. That their business was greatly damaged by attempting to sell the 
said baking powder before discovering the fraud. 

Inasmuch as the defendant has elected to repudiate the contract, and 
therefore cannot sue on it, the basis of his counterclaim must of neces- 
sity lie in tort. Consequently, if by the fraud and deceit practiced - 
upon defendants, their reputation and business have been injured by the 
sale of a few boxes of the spurious article before they discovered its 
true character, and repudiated the contract, that is an injury flowing 
directly from the tort, for which defendants can recover, if the claim is 
supported by evidence from which the jury can fairly estimate the dam- 
age sustained. 

The record is extremely meager as to evidence of damage, the whole 
of it being as follows: "Q. How much were you damaged, if any, by this 
transaction? A. I have been damaged right smart; I could not tell 
exactly. Q. Give an estimate. A. I have been damaged at least fifty 
dollars, I know." 

I t  is manifest that this extract from the record contains no facts from 
which the jury can estimate the damage done to the defendant's busi- 
ness. The-defendant so testifying cannot be permitted to assess his 
own damage. That is the exclusive province of the jury. H e  must 
state the particulars of his injury, so the court can see if they come 
within the recognized principles of the law and are allowable. 

Damages must be reasonably certain, both in their nature and in re- 
spect to the cause from which they proceed. 1 Sutherland, sec. 53. 

I f  the evidence of injury to defendant's business ,is so vague, indefi- 
nite and uncertain that it does not furnish a basis for the estimating of 
damages by the jury, then they cannot be recovered. Hwt  v. R. R., 
101 Ga., 188; Fletcher v. Packing Co., 58 N. Y. Sup., 612; 1 Sutherland, 
see. 53. 

The party injured cannot be permitted to simply "guess at it." 
The defendant does not state that any portion of his estimate of (398) 
fifty dollars was injury to his business, nor does he testify that 
his business was injured at all. 

The second ground of special damages, as  pleaded, is that defendants 
((lost the profit that they would have obtained, to wit, the sum of fifty 
dollars." Thus we see that the defendants' estimate of fifty dollars is , 
based solely upon loss of profits, and not injury to their business. There 
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are three reasons why profits upon the contract cannot be recovered upon 
the facts as presented in this record: 

First. The defendants do not seek to recover for a breach of the con- 
tract, for that would be a suit upon the contract. They ask to set aside 
the contract and to be relieved themselves from its performance, upon 
the ground that they were induced to enter into i t  by fraud, and for dam- 
ages flowing from the tort committed. They cannot treat the contract 
entered into by themselves as void on the ground of fraud, and at the 
same time as in force for the purpose of recovering damages upon the 
contract for loss of prespective profits growing out of its nonperform- 
ance. 14 A. & E., 170, and notes. 

I n  reference to a contract, relating to an exchange of personal prop- 
erty, which was sought to be set aside on the ground of fraud, the Su- 
preme Court of Maine says: "Such a contract is not absolutely void, 
but voidable only, at  the election of the party deyrauded. The party 
having such election must rescind the contract wholly; he cannot con- 
sider i t  void to reclaim his property and at the same time in force for 
the purpose of recovering damages for its breach." Junkins v. Simpson, 
14 Me., 364. Lord ElZenborough held "that when a contract is to be 
rescinded at all, it must be rescinded in, toto." Hunt v .  Silk, 5 East 
Rep., 449. To same effect is Shaw, C. J., in Rowley u. Bigelow, 12 
Pick., 307. Mellen, C. =T., says, in  Seaver v. Dingley, 4 Greenleaf, 306 : 
"But the law does not allow a Dartv to rescind a contract and at the 

L " 
same time make use of it as subsisting for the purpose of claiming dam- 
ages for its breach." 

See, also, Parsons, C. J., in KimbaZZ v. Cunniagham, 4 Mass., 502; 
A. & E., supra. As profits upon a contract necessarily flow from it, and 
must be gauged by its terms, when the purchaser elects to treat the con- 
tract as void, and to return the property, he is debarred from recovering 
possible prospective profits as damages arising from its breach, although 
he may recover damages for the injury done him in his business by the 
fraud and deceit practiced upon him. A second reason why profits 

cannot be recovered under the evidence here is that they are too 
(399) uncertain and speculative, even if defendant had affirmed the 

contract and was suing for its breach. 
There is no evidence that defendants had contracted to sell anv of the 

genuine Royal baking powder, or that profits were reasonably certain 
to have been realized had the contract been performed. There are nu- 
merous authorities to the effect that damages recoverable for breach of 
contract include "profits which the party c%$ainly would have realized 
but for the other's fault, though speculative or contingent profits are 
not recoverable." Grigin v. Colver (N. Y.),  69 Am. Dec., 718. This 
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is a leading case on the subject, and in the elaborate notes of Judge 
Freeman the subject is fully considered. 

This Court has held- that where prdfits are lost by the tortious con- 
duct of another, proximately and naturally flowing from his act, and are 
reasonably definite and certain, they are recoverable. Johnson v. R. R., 
140 N. C., 574. That decision is based upon evidence showing that the 
plaintiff had subsistent contracts for his goods outstanding, which he 
had undertaken to fill a t  a fixed price, so that his prospective profits 
could be definitely ascertained. 

In  the opinion of the Court, Connor, J., says: "This, of course, ex- 
cludes any evidence in regard to profits not covered by contracts. They 
would be speculative. There might be no demand for crates, prices 
might decline," etc. 

A third reason is that the evidence discloses no basis whatever upon 
which the jury can estimate the profits with any sort of accuracy. We 
have no testimony as to the cost price of the genuine article of Royal 
baking powder or of the average sales of the article by the defendants 
in their business, or of the profits usually made, or whether there was 
any demand for it. I n  his evidence the defendant Elliott states substan- 
tially that he did not wish to buy the goods at  the time, although he 
thought the article was genuine, but that he was "overpersuaded by the 
agent." I t  is fair to presume from this that there was no demand for 
it, or that defendants were overstocked- with baking powder. 

We are of opinion that there should be another trial, guided by the 
principles as laid down in this opinion. 

New trial. 

WALKER, J., dissents. 

Cited: Machine Co. v. Bullock, 161 N. C., 14; Machine Co. v. McKay,  
ibid., 587. 

(400) 
JAMES R. RHYNE, BY HIS NEXT FRIEND, V. W1LLIA.M H. RHYNE. 

(Filed 8 December, 1909.) 

1. Contracts, Interpretation of-Intent-Reasonable Support-Blanks Sup- 
plied--Certainty. 

A bond in a certain sum given in consideration of certain lands, con- 
ditioned upon the obligor's supporting in a certain manner an imbecile 
son of the obligee for and during his natural life, if the son think it proper 
to live with him, and that if he "shall be minded to live with another 
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person" the obligor shall pay the son yearly for and on account of his 
maintenance "at such other place the sum of------dollars per year," evi- 
dences the intent that the father desired to proyide for the support and 
maintenance of the son; and the blank left therein does not avoid the 
undertaking if the son live with another person, but manifests a purpose 
not to limit the amount thought necessary for the son's support except as 
it is imposed by the condition of life in which he lived. 

2. Contracts, Interpretation of-Reasonable Support-Measure of Damages- 
Va lue  of Services-Instructions-Harmless Error.  

In a suit upon a bond and undertaking given to another for the support 
of an imbecile son, if he think it proper to live with the obligor, and if not, 
by construction, a reasonable allowance to the son in keeping with his 
condition in life, it was shown that the son was an average field hand 
and worth about $65 a year. The son lived with another person than the 
obligoy : Held, (1) it was error in the trial judge to instruct the jury 
that recovery could be had of the amount nec.essary to support the son in 
his condition of life for the period he had not lived with the obligor, as it 
allowed no deduction for the value of the son's services during that time; 
(2)  it appeared from the verdict that the jury had made this deduction, 
and the error was harmless. 

WALKER, J., dissenting. 

APPEAL from Coumdl,  J., at May Term, 1909, of GASTON. 
This action is brought on a bond executed by defendant, of which the 

following is a copy: 

STATE OF NORTH C A R O L I N * ~ - G ~ S ~ O ~  County. 

Know all  men by these presents: That I, William H. Rhyne, am held 
and firmly bound unto James R. R h p e  i n  the sum of one thousand 
dollars, good and lawful money of the United States, to the true and 
faithful payment whereof to him, the said James R. Rhyne, his heirs, 
executors and administrators, jointly and severally, firmly by these 
presents, signed with my hand and sealed with my seal, this the 11 May, 
1886. 

The condition of the above obligation is such that, whereas the above 
bounden William H. Rhyne hath this day contracted and agreed 

(401) to maintain the said James R. Rhyne during his natural life. 
And the said William H. Rhyne, i n  consideration of six hundred 

dollars in  hand paid by Jacob A. Rhyne, the receipt of which is hereby 
acknowledged, hath covenanted and agreed, and by these presents doth 
covenant and agree in  manner and form following: That is to say, that 
he, the said William H. Rhyne, his heirs, executors and administrators, 
shall and will, at  his and their own proper costs and charges, maintain 
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and keep the said James R. Rhyne for and during his natural life, with 
good and sufficient meat, drink, apparel, washing and lodging, at his, 
the said William H. Rhyne's, dwelling house, if the said James R. Rhyne 
shall think proper to live with him, and if the said James R. Rhyne 
shall be minded to live with any other person, that then in such case he, 
the said William H. Rhyne, his executors and administrators, shall and 
will well and truly pay the said James R. Rhyne, yearly, for and on 
account of his maintenance at such other place, the sum of -------- 
dollars per year, and after that rate for any greater or lesser time than 
a year that the said James R. Rhyne shall be mindful as aforesaid to 
dwell with any other person than the said William H. Rhyne. 

I n  witness whereof, the said William H. Rhyne has hereunto set his 
hand and affixed his seal, on the date above written. 

WILLIAM H. RHYNE. (Seal.) 
Witness : JOHN LABAN RHYNE. 

James R. Rhyne did not reside with the defendant, and brings this 
action to recover such sum as was reasonably necessary for his support 
while residing with J. Laban Rhyne. 

These issues were submitted to the jury: 
1. I s  the plaintiff's cause of action, or any part of it, barred by the 

statute of limitations ? Answer : No. 
3. What sum is due to the plaintiff on account of the breach of the 

contract ? Answer : $775. 
The court rendered judgment for the plaintiff, and the defendant 

appealed. 

,4. CT. Mangum for pl~intiff. 
Burwell & Cansler and George W.  Wikofi for defendant. 

BROWN, J., after stating the case: The parties to this action were sons 
of Jacob A. Rhyne, who, being quite old, on 6 May, 1886, conveyed cer- 
tain real property to his two sons, William H. Rhyne and John Laban 
Rhyne, for the purpose of providing a support for himself and his im- 
becile son, James R. Rhyne. The tract conveyed to Laban was 
for the grantor's benefit. The tract conveyed to this defendant (402) 
was then worth about six hundred dollars, and the consideration 
for the conveyance was the contract hereinbefore set out. 

The plaintiff and his father resided with Laban, at  the home place, 
and, after the father's death, the plaintiff continued to reside there, 
where he had lived all his life. 

This action is brought to recover under the last clause of the contract, 
which reads as follows : "And if the said James R. Rhyne shall be mind- 
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ful to live with any other person, that then and in such case he, the said 
William H. Rhyne, his executors and administrators, shall and will well 
and truly pay the said James R. Rhyne, yearly, for and on account of his 
maintenance at such other place, the sum of -------- dollars per year, 
and after that rate for any greater or lesser time than a year that the 
said James R. Rhyne shall be minded as aforesaid to dwell with any 
other person than the said William H. Rhyne." 

The right to recover depends upon whether, under a proper construc- 
tion of the entire instrument, the defendant can be required to contrib- 
ute to plaintiff's support while living with his brother, Laban; for it is 
admitted that if, under the conditions of the bond, with the'blank space 
unfilled, the defendant can only be required to support plaintiff while 
he lived with defendant, then plaintiff cannot recover. The solution of 
the question depends upon the construction to be placed upon the bond 
itself, considered in the light of the circumstances surrounding the par- 
ties at the time i t  was executed. 

His Honor charged the jury that "The execution of the contract hav- 
ing been admitted by the defendant, and that under its terms and pro- 
visions the plaintiff had a right to reside at any place he might desire, 
that the obligation rested upon the defendant to pay him such sum of 
money as would be reasonable and sufficient to support him in a manner 
equal to the one referred to in the contract, taking into consideration 
his station in society and his relation in life, and taking into considera- 
tion what was in contemplation by the parties at the time of the execu- 
tion of the contract.'' To this charge defendant excepted. 

We are of opinion that this interpretation of the instrument is cor- 
rect. We do not think that the failure to fill up the blank space avoids 
the contract and renders i t  impossible for plaintiff to recover. On the 
contrary, we are of opinion that the failure to fill up the blank manifests 
a purpose not to limit the amount thought to be necessary for plaintiff's 

support when not living with defendant,< except by such limita- 
(403) tion as is imposed by the condition of life in which plaintiff 

had lived. 
To arrive at the intent of the parties i t  is proper to look at the entire 

instrument, the condition of the parties and the purpose for which i t  was 
entered into. 

The father had made provision for himself, and at the same time he 
undertook to provide for his weak-minded son. The sole purpose which 
induced the father to convey the land to the defendant was to secure a 
support for plaintiff. I t  is hardly conceivable that he intended to place 
plaintiff in defendant's absolute power by forcing him to reside with 
him and leave the old home, where plaintiff had lived all his life. Why 
put in the clause that plaintiff might live elsewhere and then purposely 
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cut him off from a support in case he exercised the very privilege con- 
ferred on him? Such construction is antagonistic to the words of the 
instrument and at variance with the manifest purposes of the parties 
to it. 

We recognize the general rule that if a blank be left in an instrument 
the omission may be supplied only if the instrument contains the means 
of supplying i t  with certainty. But this instrument can be easily and 
fairly construed to be a completed contract without filling in the blank 
The obligation is to pay one thousand dollars, and the contract, the per- 
formance of which the bond is intended to secure, is the maintenance 
of plaintiff; and the failure to fill in the blank appears to us to indicate 
a purpose to measure the cost, not with exactness, but by the reasonable 
needs of plaintiff from year to year, under the changing conditions of 
his life. 

None of the authorities cited by the learned counsel for defendant 
appear to give us much light, for the cases cited relate to definite prom- 
ises to pay, and are coupled with nothing else. 

To illustrate: I n  the Illinois case (Church v. Noble, 24 Ill., 291) the 
contract contained several independent provisions, which were enforcea- 
ble, but also contained a clause as follows: "And shall, in addition, pay 
the said party of the second part (the plaintiff) the sum of --------" 

Of course, this provision was held not to be enforceable, for where 
.there is so great uncertainty that i t  cannot be known what is contracted 
for, the contract is necessarily void on that account. 

The other assignments of error relied on in defendant's brief are pred- 
icated upon alleged error in his Honor's charge, wherein he instructed 
the jury that the plaintiff would be entitled to recover from the de- 
fendant such an amount as the jury should determine a reasonable 
charge for his annual support and maintenance, without deduct- 
ing anything therefrom on account of 'the value of the labor (404) 
which he rendered during said time. We think this charge. 
erroneous, and would entitle defendant to a new trial but for the mani- 
fest fact that the jury, disregarding the charge or failing to understand 
it, cured the error of the judge by deducting from the cost of plaintiff's 
support the value of his labor. 

The defendant offered no evidence, and that relating to the cost of 
supporting plaintiff, as well as to the value of his services, comes from 
plaintiff's witnesses. 

The smallest estimate placed upon the cost of supporting plaintiff is 
one hundred dollars per year. The testimony as to the value of his 
labor is that a good field hand is worth sixty-five dollars per year; that 
plaintiff was forty-two years old when this contract was executed and 
is now sixty-five; that a part of the time he was an average field hand, 
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although very feeble-minded and fit for nothing else; that for ten years 
past he has been physically feeble and not an  average field hand and able 
to work but little. The jury gave $715 for a peri6d of about twenty-two 
years, up to 25 March, 1908, when this action was commenced, or about 
thirty-five dollars per annum, which is the difference between the lowest 
estimated cost of supporting plaintiff and the highest estimate placed 
upon the value of his labor. I t  is also about six per cent interest on the 
value of the land conveyed to defendant a t  the date he received it. 

I f  the plaintiff is entitled to recover a t  all, then, in  any view of the 
evidence, he is entitled to recover as much as the sum awarded by the 
jury. 

Upon a review of the record, we find no error which, in  our opinion, 
necessitates a new trial. 

Judgment affirmed. 

WALKER, J., ' dissenting. 

Cited: Bryan v. Cowles, 152 N. C., 110 ;  Rhyne v. Rhyne,  160 N. C., 
559; Martin v. Martin, 162 N.C., 45 ; Temple Co. v. Guano Co., ibid., 90. 

J. M. MACE v. SOUTHEEN RAILWAY COMPANY. 

(Filed 8 December, 1909.) 

1. Carriers of Passengers-Ticket Stipulations-Shortest Route-Negligence 
-Par01 Evidence. 

A passenger traveling by rail upon a round-trip ticket limiting his route 
to his destination and return to the shortest one, may show, in his suit 
for damages for being put off the train, that he was erroneously informed 
by defendant's station agent that the route he had taken was the shortest, 
not as a variation of the stipulation printed upon the ticket, but that it 
was through the negligence of the defendant's station agent that he had 
taken the longer route. 

2. Carriers of Passengers-Ticket Stipulations-Shortest Route-Incorrect 
Information-Ejection of Passenger-Negligence-Damages. 

A plaintif€ may recover of the defendant railroad company such actual 
damages as he may have sustained by being put off the latter's train, 
when he was traveling a longer route to his destination than that stipu- 
lated for in his ticket, the stipulation calling for the shortest one, when 
it appears he was acting upon erroneous advice as to the shortest dis- 
tance given by defendant's station agent, that he did not know which 
was the shortest route and reasonably relied upon the information given 
him. 
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3. Same-Conductor. 
The fact that a conductor acted within his duty, and without insult, 

violence or rudeness, in putting a passenger off of his train who was trav- 
eling on a ticket to his destination stipulating another route thereto, does 
not exculpate the defendant railroad company for liability for the neg- 
ligence of its station agent in causing the passenger, without his fault, 
to take this route as the one called for in his ticket. 

WALKER, J., dissenting. 

APPEAL by defendant from Justice, J., at Nay Term, 1909, of (405) 
CATAWBA. 

These issues were submitted : 
1. Was the plaintiff, J. M. Mace, wrongfully put off the defendant's 

train, as alleged in the complaint? Answer : Yes. 
2. If so, was the expulsion of the plaintiff, J. M. Mace, malicious,. 

wanton or accompanied with violence or rudeness and insult? Answer: 
No. 

3. What damages, if any, is the plaintiff, J. M. Mace, entitled to re- 
cover? Answer : One hundred and fifty dollars. 

The c o e t  rendered judgment for the plaintiff, and the defendant 
appealed. 

The facts are stated in the opinion of the Court. 

C. Z. Whitener and W. A. Self for plaintif. 
S. J .  Ervin for defendant. 

BROWN, J. The plaintiff purchased of defendant's agent, at Rock 
Hill, S. C., on 1 July, 1908, tickets for transportation to Hickory, N. C., 
and return, good until 8 July, 1908. The tickets contained stipulations, 
printed on their face, that they were good for transportation of the pas- 
senger "via short line only," and were "good for return same 
route only." (406) 

The evidence was that the plaintiff used this ticket in payment 
of transportation from Rock Hill, S. C., to Hickory, N. C., coming by 
way of Charlotte and Statesville, the shortest and most direct route, and 
that on returning to Rock Hill he undertook to return by way of Ma- 
rion, N. C., and Blacksburg, S. c., to Rock Hill, which route was a dis- 
tance of fifty-one miles farther than the way he had come, and that on 
plaintiff's embarking on defendant's train at Hickory, N. C., on his 
return by way of Marion, N. C., the defendant's conductor in charge of 
said train refused to accept this ticket in payment of transportation on 
this route, and demanded that plaintiff pay fare to Marion, N. C., or 
else that he alight from the train at the next station ; and that the plain- 
tiff thereupon refused to pay fare to Marion and alighted from the 

393 
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train at C~nnelly Springs, the first station west of Hickory, and the next 
day returned by way of Statesville and Charlotte. 

I t  was in evidence that the shortest and most direct route was by way 
of Charlotte and Statesville, and that i t  was fifty-one miles farther by 
way of Marion and Blacksburg. 

The objection is made by the defendant that the declarations of de- 
fendant's agent, made to plaintiff at Rock Hill and Hickory, are in- 
competent for the purpose of varying the contract of transportation, as 
set out on the face of the ticket. We quite agree with the learned coun- 
sel for defendant, but the evidence does not appear to have been re- 
ceived for any such purpose. 

The reason for the competency of the evidence is that the plaintiff had 
the right to be informed as to which is the shortest.route, and the de- 

'fendant's agents were the proper persons for him to apply to. 
The matter was put before the jury with such clearness that they evi- 

dently did not fail to comprehend what was the true issue. His Honor 
instructed them as follows: "If you find from the evidence that the 
ticket that has been introduced in evidence is a copy of the tickets which 
were issued to the plaintiff and contained the stipulation, 'vk the short 
route and return the same way,' then the plaintiffs would be bound by 
that, and they would have to go the shortest route and return the same 
way, unless the agent who sold them the tickets at  Rock Hill told them 
that they were good by way of Marion as well as by way of Statesville 
and Charlotte; if the agent told them that, and the plaintiffs did not 
know which was the shortest route, and could not by reasonable dili- 

gence have ascertained that, then they had a right to rely upon 
(407) the statement made to them by the agent at Rock Hill; and if, 

under those circumstances, they went to Hickory, and, in order 
to ascertain whether they could go on the train to Marion, applied to 
the agent at Hickory, and he confirmed the statement that was made 
by the agent at Rock Hill by telling them they could go by Marion, then 
they had a right to rely upon the statement of the two agents and to 
return by way of Marion; and if they were ejected from the train after 
offering that ticket and informing the conductor, then they were wrong- 
fully put off the train, and the defendant would be liable in actual dam- 
ages, it makes no difference whether the ejectment was with or without 
rudeness, with malice or without, or wanton or not wanton." 

We think that a correct statement of the law governing this case. 
Z h e  fact that the conductor did nothing wrongful upon his part does 

not exculpate the defendant from liability for the negligence of its sta- 
tion agent in causing plaintiff to take the wrong route on his return 
home. This liability is upon the same principle that when a passenger 
holds a ticket good on one train and one route, by direction of the gate 
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keeper is made to take another train going i n  the wrong direction, the 
carrier is liable for the negligence of its agent. 

While the ticket contains the contract, i t  furnishes no indication as 
to which is the shortest route or the proper train to take. 

H a d  there been no misdirection and no inquiry, there would be no  
liability, if the passenger had made the mistake himself. Hufford v. 
R. R., 8 Am. St., 859; Head v. R. R., 11 Am. St., 434; R. R. v. Gaines, 
59 Am. St., 465. 

No  error. 

WALKER, J., dissenting. 

Cited: Harvey v. R. R., 153 N. C., 573; Normalz v. R. R., 161 N. C., 
339; Hallman v. R. R., 169 N. C., 131; Sawyer v. R. R., 171 N. C., 16. 

13. M. ROBERTS ET AL. v. J. J. BALDWIN. 

(Filed 8 December, 1909.) 

1. Surface Waters-Diverting Natural Flow-Damages. 
One is liable for damages caused to the lands of another by his diverting 

the natural flow of surface water thereto. 

2. Same-Limitation of Actions-Permanent Damages-Easement. 
The damage caused to the lands of another by the unlawful diverting of 

surface water thereon by means of a ditch is not barred by the three-year 
statute of limitation from the time the ditch was dug. The trespass is 
not continuing, but the irregular downpouring of the water upon the land, 
in varying quantities, to the injury of the land, and the recovery of dam- 
ages is limited to those accruing within three years prior to the com- 
mencement of the suit, both as to annual or permanent damages, unless by 
acquiescence for twenty years the presumption of a grant or easement 
arises. 

A P P E A L . ~ ~ o ~  J. h'. Adams, J., a t  May Term, 1909, of HENDER- (408) 
SON. 

Action for the recovery of damages for the unlawful diversion of sur- 
face water from plaintiffs' lands, by means of a ditch constructed by 
defendant, to the lands of the plaintiffs, and the plaintiffs sought t o  
recover annual damages for the loss of crops and also for permanent * 

damages to the land. 
His  Honor, a t  the close of the plaintiffs' evidence, intimated that h e  

would charge the jury that if they believed the evidence the plaintiffs' 
cause of action was barred by the statute of limitations. The plaintiffs 
submitted to a nonsuit and appealed. 

395 
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Staton & Rector, 0. V. F. Blythe and C. P. Toms for plaintiffs. 
Bartlett Shipp for defendant. 

CLARK, C. J., after stating the facts: I n  Rice v. R. R., 130 N. C., 376, 
Douglas, J., says that the doctrine has been thus generally stated: "NO 
one can divert water from its natural flow, so as to damage another. 
They (the upper proprietors) may increase a d  accelerate, but cannot 
divert. Hocutt v. R .  R., 124 N .  C., 214; Mizzell v. McGowan, 120 
N.  C., 138; S .  c., 125 N. C., 444; S.  c., 129 N. C., 93; Lassiter v. R. R., 
126 N.  C., 509; Mullen v. Canal Co., 130 N.  C., 502." To the same 
effect are many other cases, among them Staton v. R. R., 109 N. C., 337; 
Jenkins v. R. R., 110 N.  C., 446; Fleming v .  R. R., 115 N. C., 696; 
Parker v. R. R., 119 N. C., 687 ; Mizzell v. McGowan, 120 N. C., 138 ; 
Clark v. Guano Co., 144 N. C., 76; Briscoe v. Parker, 145 N. C., 17, and 
there are others. 

The defendant pleaded the three-years statute of limitations and re- 
lied upon Revisal, see. 395 (3) : "Action for trespass upon real property. 
When the trespass is a continuing one, such action shall be commenced 
within three years from the original trespass, and not thereafter." His 
Honor erred in sustaining the plea. This is not a continuing trespass. 
I t  is irregular, intermittent and variable, dependent upon the rainfall 
as to quantity of water poured upon the plaintiff's land, and in fre- 
quency of occurrence. I t  is true the ditch, which was dug more than 

three years before suit brought, has been continuously there, but 
(409) that is on the defendant's land. The trespass is the pouring down 

of water upon the plaintiff's land, which comes down at irregular 
periods and in varying quantities, to the injury of his crops and land. . 

The plaintiff can recover for any injury, caused by water diverted from 
its natural course, within three years before the action began. 

A case exactly in point is Spilman v. Nav. Co., 74 N. C., 675, where 
the Court held that an action to recover damages to the plaintiff's land, 
caused by flowing water upon i t  and sobbing i t  by seepage from the 
dilapidated condition of the defendant's canal, was not barl;ed by the 
above-cited three-years statute, although the first flooding occurred more 
than three years before suit brought. I n  that case the land was sobbed 
every day continuously by the oozing and percolation of the water from 
the canal, yet the Court held that i t  was not a continuous trespass. In- 
deed, Reade, J., says in his opinion that to liken the injury to the land 

' in such cases to that sustained by laming a horse, which continued lame, 
was "an amusing fallacy which is worth preserving." The counsel who 
presented that "fallacy" was the writer of this opinion. 

I n  the present case the. water does not pour down daily and hourly 
-upon plaintiff's land, damages for which even would not be barred 
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(Spilmam v. Nav. Co., supra), but only after each rain. The trespass 
is not a continuing one, for it does not accrue from a completed act done 
more than three years ago; but by floodings repeatedly occurring within 
that time. 

"Until by acquiescence in  such flooding for twenty years the pre- 
sumption of the grant of an  easement arises, ah  action will always lie." 
Parker v. R. R., 119 N. C., 685; Beer v. Water Co., 127 N. C., 353. Of 
course, however, the recovery i n  such actions is limited to damages ac- 
cruing within three years prior to suit brought. We think this action 
was not barred, either as to such annual or permanent damages as ac- 
crued within that period. 

Reversed. . 
Cited: S. c., 155 N. C., 277; Hooker v. R. R., 156 N. C., 157; E m -  

hardt v. Comrs., 157 N. C., 237; D u v a l  v. R. R., 161 N. C., 450; Bar- 
cliff v. R. R., 168 N. C., 270. 

CALDWELL LAND AND LUMBER COMPANY v. J. A. TRIPLETT. 

(Filed 8 December, 1909.) 

1. Boundaries-Declarations-Evidence. 
Declarations of deceased persons and common reputation, under certain 

circumstances are received here as evidence on questions of private bound- 
ary, the limitations as to declarations being that they should have been 
made ante Zitem motam; that the declarant is dead when they are offered 
and was disinterested when they were made; and as to both species of 
evidence it is required that the testimony should attach itself to some 
monument of boundary or natural object or be fortified by some evidence 
of occupation and acquiescence tending to give, the land some fixed and 
definite location. 

2. Same-Presence of Declarant. 
In the case of declarations it is not required that the declarant should 

be physically present at  the point indicated if he describes the same so 
that it can be located with a reasonable degree of certainty. 

In an action of trespass on land it was admitted that the answer to an 
issue as to the beginning corner .of a grant a t  a black gum tree would 
control in the locating the land in dispute. Evidence was offered by a 
witness of the declarations of one L. which did not speak of the beginning 
corner in express words as a "gum," but that it was "right at  the inter- 
section of" certain definite trails and a ridge, and the marked gum was 
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subsequently found where he had stated. The witness had the calls of 
the tract of land read to declarant, and in the calls was "the character of 
the tree" : Held, evidence of declarations suqciently definite to designate 
the tree as the beginning corner of the grant. 

(410) APPEAL from Justice, J., at May Term, 1909, of CALDWELL. 
Action for trespass on land and to restrain the cutting of timber. 

Plaintiff claimed title under two grants, Nos. 900 and 907, to G. W. 
Folk, dated in 1874. These grants were introduced, and it was admitted 
that plaintiff had mesne conveyance of this title, and that same covered 
the land in dispute. 

Defendant claimed title under two grants to Reuben Estes-one, dated 
in  1802, for 300 acEes, and the second, dated in 1803, for 100 acres; and 
the question was in the location of these two grants, and this, in turn, 
depended on the correct location of the beginning corners, respectively. 
To determine these questions, admitted to be controlling, issues were 
submitted and responded to by the jury, as follows: 

1. I s  the black gum at the point designated on the map, 1, at the index, 
the beginning corner of the 300-acre grant, No. 3113, to Reuben Estes, 
in 1802 ? Answer : Yes. 

2. I s  the maple at the point designated on the map as No. 5, at the 
index, the beginning corner of the 100-acre grant, KO. 3295, to Reuben 
Estes, in 1803 ? Answer: Yes. 

On the trial, J. M. Bernhardt, a witness for defendant, was allowed, 
over plaintiff's objection, to state the declarations made to witness by 
one Luther Moore as to the placing of the beginning corner of the 300- 
acre grant, under which defendant claimed part of the land, Luther 

Moore being dead at the time of the trial, and the declarations 
(411) having been made to witness before controversy had arisen, the 

declarant being sixty-five or seventy years of age at the time and 
not being in any way interested; the statement of the witness being as 
follows: "I have heard Luther Moore say where this corner was. The 
trail represented on this map runs from the black gum down to about 
the point marked 'creek' on the large map. The path led from main 
Wilson Creek across by this black gum, .and then from Rock House 
Creek, and then on to the Gragg prong at Madison Gragg's house. The 
main Yancey Ridge is shown by these dots. I only know what Luther 
Moore said as to whether he ever did any surveying. I know that'he 
was a hunter." 

Q. What did he say to you about the beginning corner? A. He said i t  
stood near the intersection of these two trails-one up Yancey Ridge, 
and the other leading from main Wilson's Creek to Madison Gragg's. 

Q. What did he say i t  was a corner of? A. The 300-acre Estes grant. 
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Q. Did you afterwards find i t ?  A. I found a gum tree there, marked 
as a corner. 

Q. How fa r  from the intersection of those trails? A. Not over twenty 
feet; marked on the large map. At  the time Moore was talking to me, 
he was at  the Globe, five miles from this point. H e  told me the corner 
stood right a t  the intersection of those trails-Yancey Ridge and the 
one leading from Silas Coffey's, on main Wilson's Creek, across Rock 
House Creek to Madison Gragg's. I think he said the beginning corner; 
I am certain he did. I don't think he told me what sort of beginning 
corner i t  was. H e  didn't say whether i t  was pine, black gum, oak or 
chestnut. I had the calls of the piece of land. I had i t  and read i t  to him. 
The calls had the character of the tree. 

W .  C. Newlancl and Bycock & Winston for plaintiff. 
Jones & Whismnd aand Mark Squires for defemdant. 

PER CURIAM: The declarations of deceased persons as evidence on 
questions of private boundary and general reputation on such an issue 
has been the subject of a number of recent decisions of this Court. 
Lumber Co. v. Branch, 150 N. C., 240; Bland v. Beasley, 140 N.  C., 629; 
Bulla~-d v. Hollingsworth, 140 N. C., 634; Hemphill v. Hemphill,  138 
N. C., 504; Y o w  v. Hamilton, 136 N. C., 357; Shaffer v. Gaynor, 117 
N. C., 15. 

As to declarations of a single witness, i t  is required that the declarant 
be dead when they are offered, and they should have been made 
before the controversy arose, and by a disinterested person; and, (412) 
both as to declarations and general reputation, the evidence must 
not be indefinite and general in  its nature, but, as said in  B l a d  v. Beas- 
ley, supra, "It must attach itself to some monument of boundary or 
natural object, or be fortified by evidence of occupation and acquiescence 
tending to give the land some fixed and definite location." 

I n  Gaynor's case, supra, the declaration was in  reference to a tree. 
I n  Hemphill's case, supra, the general reputation was admitted that a 
divisional line ran along the top of a certain ridge, a natural object, 
otherwise described and defined in  the testimony. The objection chiefly 
urged to the testimony admitted in the present case was that the declar- 
ant was not physically present at the corner when the declarations 
were made, and that he did not sufficiently designate and describe the 
tree. But this first question has been expressly decided against appellant's 
position in  Westfel t  v. Adam,  131 N. C.,'379, citing Scogg2.1~~ v. Dal- 
rymple, 52 N. C., 46; and on the second, while the declarant did not 
speak of the beginning corner in  express words as a gum, the tree 
designated as the beginning corner in the grant, he gave a very clear 
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indication of its placing, the important question; "right a t  the inter- 
section of those trails, Yancey Ridge and the one leading from Silas 
Coffey's, on main Wilson's Creek, across Rock House Creek to Madison 
Gragg7s," and the marked gum was found just where he had stated. Even 
if it be conceded that the witness should name the tree designated in  the 
grant, this, by fair  intendment, was also done; thus, "He didn't say 
whether it was a pine, Mack gum, oak or chestnut. I had the calls of the 
piece of land. I had i t  and read i t  to him." 

The objection that there was no evidence as to the location of the 
100-acre grant is without merit. There was evidence as to the location 
of the beginning corner called for in this grant, "A maple standing on 
the N. E. side of the ridge," and there was testimony as to natural 
objects called for in  the grant, which further tended to locate it. 

We find no reversible error in the trial, and the judgment on the 
verdict is affirmed. 

No error. 

Cited: Lamb v. Copeland, 158 N .  C., 138. 

(Filed 8 December, 1909.) 

1. Ejectment-Lands-Title-Common Source-Estoppel-Burden of Proof. 
,4n action of ejectment, under our present procedure, is an action to 

recover land, placing the burden upon plaintiff to establish title in himself 
good against the world, or good against the defendant by estoppel, or to 
show a common source of title with the defendant so as to bring himself 
within the rule of convenience, sometimes called an estoppel. 

2. Ejectment-Lands-Title-Questions for Jury-Instructions. 
An instruction which erroneously assumes that plaintiff has established 

his title in an action of ejectment, when the issue in the case is one of 
mixed law and fact to be found by the jury, under instructions of the 
court, is properly refus*. 

3. Ejectment-Title-Defendant's Denial-Verdict-Costs. 
In an action of ejectment the jury found the issue as to title in plain- 

tiff's favor, except as to a small tract of land, and, also, that they were 
not entitled to recover damages : Held, that as defendants denied plain- 
tiff's title and right of possession to the entire tract it was error for the 
court to refuse plaintiff's motion to tax them with the costs, their dis- 
claimer not being broad enough. 
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APPEAL by plaintiff from Murphy, J., at Fall Term, 1909, of WA- 
TAUGA. 

The facts are stated in the opinion of the Court. 

J. C. Fletcher, F. A. Linney and L. D. Lowe for plaintiff. 
Mark Xqui.1.e~ for defendant. 

WALKER, J. The plaintiffs, as tenants in common, brought this action 
to recover a tract of land in Watauga County, containing 420 acres. The 
defendants denied the plaintiffs' title to the land described in the com- 
plaint, except two tracts, or "boundaries," as they are called by the 
defendants, containing together something more than forty acres, the 
metes and bounds of which are set forth in the answer. The defendant 
entered no disclaimer as to the rest of the land, consisting of many acres. 

The court submitted issues, which, with the answers thereto, are as 
follows : 

1. Are the plaintiffs, or either of them, the owners of and entitled to 
the possession of the land described in the complaint, or any part thereof? 
Answer: Yes; the plaintiffs are the owners and entitled to the possession 
of all the lands described in the complaint, except that 100-acre tract 
claimed by defendant, as shown on plat by red lines; and the 
lines of the plaintiffs should run with the lines of Hodges and (414) 
Harley, as shown on plat by purple line and dotted red lines. 

2. What damages are the plaintiffs entitled to recover, if any? 
Answer : None. 

The plaintiffs7 counsel, upon the rendition of the verdict, requested 
the court, in due form and apt time, to tax the defendant with the costs. 
This motion was denied, and the plaintiffs excepted. 

The plaintiffs requested the court to give three special instructions. 
The court gave the first and third of these instructions and refused to , 

give the second, which was as follows: 
"The burden is upon the defendant to locate the grant under which 

he claims title, and i t  is the duty of the defendant to locate his begin- 
ning corner by a preponderance of the evidence; and unless you find 
from the evidence that the defendant has established the pine as his 
beginning corner, then he must begin at some known corner of the tract 
to establish and locate his grant." 

We discover no error in the refusal of the court to give this instruc- 
tion. I f  i t  was not substantially given by the court in the third of the 
special instructions which were requested by the plaintiffs, we think the 
court properly rejected it. The plaintiffs must remember that in an 
action of ejectment-now, under our present procedure, an action to 
recover land-the burden rests upon the plaintiff to establish a title in 
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LITTLE 9. LENOIR. - 
himself to the land, good against the world, or, at least, good against the 
defendant-by estoppel, or by what we sometimes call an estoppel, though 
not strictly so, as it is a mere rule of practice or convenience by which 
the defendant is precluded from denying the plaintiff's title, because 
both claim from a common source and the plaintiff has the older title of 
the two, and when it is apparent that both parties acted in recognition 
of the common predecessor, in their chains of title, as being vested with 
the true title. Chrzktenbu~y v. Xing,  85 N. C., 230; Pisher v. Mining Co., 
94 N.  C., 397; McCoy v. Lumber Oo., 149 N. C., 1; BampZe v. Lumber 
Co., 150 N.  C., 161. As in this case, the burden was on the plaintiffs to 
show title, the second of the instructions asked by the plaintiffs to be 
given assumed that the plaintiffs had conclusively shown a good title, 
when that was a matter still open for the jury to pass upon, i t  being 
one of the issues in the case and a mixed question of law and fact. 

But we are of the opinion that the judge erred upon the question of 
costs. As the defendants denied the title of the plaintiffs, and the right 

of possession of the plaintiffs to the entire tract, they were neces- 
(415): sarily required to prove their title and incur the costs and expense 

of so doing, and, under the able and clearly expressed opinion of 
Avery,  J., speaking for the Court, in Moore v.  Angel, 116 N. C., 843, 
the plaintiffs were entitled to a judgment for their costs. Cowles v. Fer- 
guson, 90 N. C., 308; Hawis v. Sneeden, 104 N. C., 369; Murray v. 
Spencer, 92 N. C., 264; Revisal, see. 1264. I n  not ruling in favor of the 
plaintiff upon the question of costs, the court erred, and to this extent 
the judgment is modified. I n  all other respects i t  is affirmed, as we do 
not find any reversible error in any of the other rulings, after a most 
careful examination of the record and the brief of the plaintiffs' counsel, 
qnd a full consideration of the case. 

Modified and affirmed. 

Cited: Bowen v. Perkins, 154 N.  C., 453; Van Gilder v. Bullen, 159 
N. C., 297. 

C.  A. LITTLE AL. V. TOWN OF LENOIR. 

I (Filed 8 December, 1909.) 

1. Appeal and Error-Injunction-Completed Acts-Appeal Dismissed. 
An appeal from the refusal of the lower court to continue an injunction 

to the hearing will be dismissed when it appears that the acts apprehended 
as a threatened injury and invasion of plaintiff's rights have become a o  
complished and completed and that the injury may now be measured by 
actual results and effects. 



N. C.] FALL TERM, 1909 

2. Injunction-Sewerage-Damages Doubtful-Court's Noninterference. 
In this case an injunction is sought against the action of the city in 

emptying its sewer into a stream by certain of the landowners along its 
course where the sewer empties. The court affirming the doctrine of the 
city's liability for damages as laid down in Metx  u. Asheville, 150 N. C., 
748, and other cases cited, will not interfere by injunction, it being doubt- 
ful, from the record, as to the character and extent of the damage. 

APPEAL from Justice, J., from C A L D W ~ L ,  denying, in May, 1909, 
the motion of plaintiffs to continue an injunction to the hearing. 

The plaintiffs, many in number, all owning land on Lower Creek, in 
the counties of Caldwell and Burke, sued the defendants, the town 
of Lenoir, its mayor and board of commissioners, to enjoin them from 
emptying the sewage of the town, through its sewerage system, 
then being constructed, into Lower Creek. The affidavits show (416) 
that this creek partially encircles the town of Lenoir, is sluggish 
in its flow; its bed has for several miles below the town been filled up 
with sand and debris; its banks will average, for several miles, about 
eighteen inches or two feet above the water, as it ordinarily flows in the 
creek; that the bottom lands on both sides are about 200 to 250 yards 
wide; that these lands are overflowed by the ordinary freshets in the 
creek, and are lower in many places than the bed of the creek; that 
much of the overflowed water cannot, for this reason, return to the 
stream, but forms pools that become stagnant; that a considerable num- 
ber of people live on the hills facing this stream, from one-fourth to one 
mile from i t ;  that there are a few springs, from which some of the 
families obtain their drinking water, reached by the overflow waters 
of the creek; that the bottom lands are now too wet and sobby for culti- 
vation, and are used exclusively for the pasture of cattle; that the flow 
of said creek is estimated to be between 12,000,000 and 17,000,000 gallons 
for each twenty-four hours; that before building its sewerage system 
much of the garbage and sewage of the town was carried by the rain into 
Lower Creek and its tributary; that the town has an estimated popula- 
tion of 3,500 people and was authorized to construct the system, and its 
qualified voters approved an issue of bonds by the city for this purpose; 
that the estimated amount of sewage discharged through the system is 
33,000 gallons per day of twenty-four hours. 

Affidavits of several physicians, some resident of the town and county, 
others nonresident, differed in their opinion as to the effect of the dis- 
charge of sewage and its being scattered over the bottom lands in time 
of freshets, upon the healthfulness of the homes of the plaintiffs and 
others living near the creek and below the places of discharge. 

Justice, J., after hearing the matter, declined to continue the injunc- 
tion, upon the grounds "that the prospective injury complained of is 

403 
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not a certain injury which will follow the action of defendants as a 
necessary consequence, but a conjectural and apprehended injury." The 
plaintiff excepted to the order and appealed to this Court. After the 
order of his Honor was entered, the defendant finished its plant, and the 
sewage is now being discharged in  Lower Creek. 

Avery & Avery and Avery & Erwim for plaintifs. 
Jones & Whisnmt, Lawrence Wakefield, W .  C.  Newland and M.  N. 

Harshaw for defedants. 

MANNING, J., after stating the case: I t  was admitted on the argument 
before us that, after his Honor declined to continue the injunction to 
the hearing, the town of Lenoir completed its system of sewerage, and 
the same has been in  use now for several months; so that, what the 
plaintiffs apprehend as a threatened injury and invasion of their rights 
has become an accomplished and completed act, and may now be meas- 
ured, not by uncertain conjecture and speculation, but by actual results 
and effects. The question presented is, therefore, an abstract question as 
to the injunction against a threatened injury, and, under Piclcler v. 
Board of Educat io~ 149 N.  C., 221, perhaps the appeal should be dis- 
missed; but, as the action is  not finally disposed of, we proceed to dis- 
cuss the questions argued before us. 

I n  Dillon on Mun. Gorp., see. 1047, the learned writer says: "It is 
impossible to reconcile all the cases on the subject, and courts of the 
highest respectability have held that if the sewer, whatever its plan, is 
so constructed by the municipal authorities as to cause a positive and 
direct invasion of the plaintiff's private property, as by collecting and 
throwing upon it, to his damage, water or sewage which would not 
otherwise have flowed or found its way there, the corporation is liable." 
I n  Wood on Nuisances, see. 427, the author says: "The right of a 
riparian owner to have the water come to him in  its natural purity is as 
well recognized as the right to have i t  flow to his land in  its usual flow 
and volume. . . . The pollution of water by artificial drainage, 
which causes sewage to flow into a stream, spring or well, whether done 
by a municipal corporation or an individual, constitutes a nuisance 
which entitles the owner to damages therefor, the rule being that a 
municipal corporation has no more right to injure the waters of a stream 
or the premises of an individual than a natural person." I n  Joyce on 
Nuisances, see. 234, this author says: "Though a municipality or other 
body has power to construct and maintain a system of sewers, and 
although the work is one of great public benefit and necessity, neverthe- 
less such public body is not justified i n  exercising its power in  such 
a manner as to create, by a disposal of its sewage, a private nuisance, 
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without making compensation for the injury inflicted or being respon- 
sible in damages therefor, or liable to equitable restraint in a proper 
case; nor can these public bodies exercise their powers in such a manner 
as to create a public nuisance, for the grant presumes a lawful exercise 
of the power conferred, and the authority to create a nuisance will not 
be inferred. I t  therefore constitutes a nuisance to pollute and 
contaminate a stream by emptying sewage of a city therein, ren- (418) 
dering i t  unwholesome, impure and unfit for use." The conclu- 
sion of these eminent writers is sustained by the decisions of all the 
courts to whom this question has been presented. We cite a few of the 
most apposite to the present case: Mansfield'v. Balliett, 65 Ohio St., 
451; Chapmam v. Rochester, 110 N.  Y., 273; Morgan v. Danbury, 67 
Conn., 484; Xeifert v. Brooklyn, 101 N.  Y., 136; J ~ k s o m v i l l e  v. Doan, 
145 Ill:, 23 ; Good v .  Altoolwc, 162 Pa. St., 493 ; Owem v. Lancaster, 182 
Pa.  St., 257; Phinzy v. Augusta, 47 Ga., 263; Hutchim v. Frostburg, 
68 Md., 100; Hasbell v. New Bedford, 108 Mass., 208. The doctrine of 
liability, with its limitation of damages, declared in these authorities, is 
recognized by this Court in Williams v. Greenville, 130 N. C., 93 ; Dowm 
v. High Point, 115 N. C., 182; Hull v. Roxboro, 142 N. C., 453; Myers 
v. Charlotte, 146 N. C., 246; Fisher v. New Bern, 140 N. C., 506; Metz 
v. Asheville, 150 N. C., 748. While it is clear, under the doctrine of 
these cases, that the town of Lenoir will be liable to the plaintiffs for 
such damages as they can prove, under the decisions of this Court, supra, 
that they have sustained and will sustain, yet much doubt and uncer- 
tainty as to the extent of the damages probably resulting is created 
by the conflicting views of the learned experts and others whose affi- 
davits were presented to his Honor. I n  this condition of the case, and 
in  the absence of specific findings of a jury covering these questions, we 
do not think his Honor erred in refusing to continue the injunction. 
The principle controlling in such cases is stated by Hoke, J., in Cherry 
v. Williams, 147 N.  C., 452: "Courts are properly very reluctant to 
interfere with the enjoyment of property by the owner, and there is 
a line of cases in this S t a t e a n d  they are in accord with established 
doctrine-to the effect that when the owner of the property is about to 
engage in an enterprise which may or may not become a nuisance, 
according to the manner in which i t  may be conducted, courts will not 
usually interfere in advance to restrain such an undertaking, and 
especially when the apprehended injury is doubtful or contingent or 
eventual; but these decisions will very generally be found to obtain in 
causes where the apprehended injury was threatened by reason of some 
industrial enterprise which gave promise of benefit to the community, 
affecting rather the comfort and convenience than the health of adjoin- 
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ing proprietors, and giving indication that adequate redress might in 
most instances be afforded by an award of damages, as i n  Simpson a. 
Justice, 43 N. C., 115 ; Hyat t  v. Myers, 71 N. C., 271 ; Hickory v. R. R., 
143 N. C., 451; Durham v. Cotton Mills, 141 N. C., 615; VicEers v. Dur- 
ham, 132 N. C., 880. "When the anticipated injury is contingent and pos- 
sible only, or the public benefit preponderates over the private inconven- 
ience, the courts will refrain from interfering." Dorsey v. Allen, 85 5. C., 
358. I t  appears from Vickers v. Durham, supra, and i t  is well sustained by 
experts who have investigated the subject with the care and thorough- 
ness its extreme importance demands, that there are well-known methods, 
approved and in  use, by which the sewage of towns and cities.is rendered 
harmless to health and inoffensive to the senses. I f  the injury to plain- 
tiffs is as serious as they apprehended a t  the time this action was brought, 
the defendant town may discover i t  to be more economical to install one 
of these methods approved by science and use, rather than answer the 
judgments in  favor of the plaintiffs. 

For the reasons stated, i t  is not manifest that there was error in  his 
Honor's ruling, and we affirm his order. 

Affirmed. 

Cited: Moser v. Burlington, 162 N.  C., 143 ; Hines v. Rocky Mounf,  
ibid., 412 ; Donne11 v. Greensboro, 164 N. C., 334; Xcott v. Comrs., 170 
N. C., 330; Price v. Trustees, 172 N. C., 85. 

H. S. HALL, RECEIVER, V. J. A. JONES ET AL 

(Filed 8 December, 1909.) 

1. Liens-Subcontractor-Material Men-Statutory Provisions. 
Those who have furnished a subcontractor materiaIs for the erection of 

a building and who have not acquired their liens on the property of the 
owner in accordance with the provisions of the statute, Revisal, secs. 
2020, 2Q21, stand only in the relation of creditor of the subcontractor. 

2. Same-Contractor-Order-Acceptance. 
When an order on the contractor given by a subcontractor in favor of 

one furnishing the latter materials for the building has been uncondition- 
ally accepted by the former, to be paid from moneys coming into his hands 
under his contract with the owner, it is a valid assignment of .such moneys 
pro taxto, and good against the claims or demands of other material men 
who have likewise furnished the subcontractor and who have not notified 
the contractor or acquired liens on the building in accordance with the 
statutory provisions. 
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3. Same-Future Payments-Receiver-Completing Contract. 
When, by unconditionaIly accepting an order given on him by a subcon- 

tractor in favor of one furnishing the latter material for the building, 
the contractor has made a valid assignment of funds coming into his hands 
under his contract with the owner for the payment of the debt, and there- 
after the subcontractor, a corporation, goes into the hands of a receiver 
who, by agreement, satisfactorily completes the work, the assignment is 
valid as to such sum or sums of money as may have become due under the 
accepted order as against material men creditors of the subcontractor of 
whose claims the contractor had not been notified, and who had not 
acquired a lien under the statutory provisions. 

4. Liens-Contractor-Contracts, Interpretation of-Payments Reserved- 
Material Men-Trusts and Trustees. 

A provision in a contract between the owner and a contractor to erect 
a building, that the architect shall make a monthly estimate of the labor 
and material put into the building during each preceding month, and the 
owner pay the contractor therefor after reserving a certain per cent, is 
for the benefit of the contractor and the protection of the owner, and does 
not create a trust in the reserved payments in favor of laborers and ma- 
terial men of a subcontractor. For the material men to acquire a lien 
they must proceed under the statutes. 

WALKER, J., dissenting. 

APPEAL by defendant, Mott I ron Works, from Councill, J., (420) 
passing upon referee's report, a t  June Term, 1909 of MECELEN- 
BURG. 

On 8 August, 1905, the Highlands Hotel Company, Incorporated, 
entered into a written contract with J. A. Jones for the erection and 
entire completion of the Selwyn Hotel. On 22 August, Jones entered 
into a written contract with the Carolina Heating and Plumbing Com- 
pany, for the plumbing, heating, gas fitting and electric work required 
by his contract with the hotel company. The J. L. Mott I ron Works 
furnished the plumbing company with a large quantity of material 
required by its contract with Jones, and the plumbing company was 
indebted to i t  therefor, on 18 October, 1906, in  an amount exceeding 
$4,400. The Southern States Electric Company also furnished material 
to the plumbing company required by its contract with Jones, for which 
the plumbing company was indebted to it, on 'I January, 1907, i n  the 
sum of $1,125.26, of which sum $998.63 was contracted on and prior to 
26 October) 1906. On 18 October, 1906, the plumbing company gave 
the Mott Iron Works an order on Jones for $4,400 "for goods furnished 
on Selwyn Hotel," to be paid "as same becomes due to" the plumbing 
company, which order Jones "accepted" on that date. The sum of $4,400 
was not then due the plumbing company by Jones. On 8 December, 
1906, the plumbing company was placed i n  the hands of R. S. Hall  as 
receiver. The contract with Jones being uncompleted, under order of 
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the court, the receiver, Hall, completed the contract, at a cost of $1,- 
714.46, and the work required by the contract with Jones was duly 

accepted as satisfactory. On 7 January, 1907, the electric com- 
(421) pany was indebted to i t  in the sum of $,1,125.66, attached a 

detailed statement of its claim, and further stated, "We claim 
a lien for this amount." Upon the completion of the contra& of the 
plumbing company, the sum of $5,369.21 was due it. This action was 
begun on 24 May, 1907, and Jones, the Mott Iron Works and the plumb- 
ing company were made defendants. On 23 November, 1908, the parties 
to the action agreed, in writing, that Jones should pay Hall, the receiver, 
$1,774.45; that he should pay the Mott Iron Works $2,469.12 as a 
credit on its order of $4,400, and that he should pay to the clerk of the 
Superior Court of Mecklenburg the sum of $1,125.64, to abide the deter- 
mination of this action-these three' amounts aggregating $5,369.21. 
This agreement further provided: ('That the question as to the liability 
of the said J. A. Jones to pay interest on the amount of his indebtedness 
to the Carolina Heating and Plumbing Company, to wit, the sum of 
$5,369.21, shall also abide the final decision of the court." The preamble 
of this agreement provided: "That a partial settlement of said contro- 
versy shall be had, without prejudicing the rights of any of said parties, 
as to so much of said controversy as shall remain unsettled." The agree- 
ment was performed by Jones. The contract between Jones and the hotel 
company, among other stipulations, contained the following, deemed 
pertinent to this appeal : 

3. The contractor shall find all materials, labor and services, tools and 
scaffolding, implements and power of every kind necessary for the full 
completion of said building, as set forth in these specifications. 

5. The sum payable under the last clause shall be paid by installments 
in  the following manner, viz.: the .architect will, on or before the first 
of each month, make an,estimate of the material and labor put into the 
building during the past month, deducting fifteen per cent, which esti- 
mate will be paid by the owner to contractor on presentation of same. 
On completion, to the satisfaction of the architect, and acceptance of 
the work, the remaining fifteen per cent will be paid to the contractor 
by the owner, the right to any and all payments being subject to the 
contractor's compliance with the lien and building laws of the State of 
North Carolina. 

The contract between Jones and the plumbing company, among other 
stipulations, contains the following deemed pertinent to this appeal : 

5. To discharge all debts that become or may become a lien 
(422) on the building, for work done or materials furnished on the 

prosecution of the contract. 
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6 .  To give to J. A, Jones a good and satisfactory bond, i n  the sum of 
$6,000, for the full and faithful performance of this contract by the 
Carolina Plumbing and Heating Company. J. A. Jones, party of the 
second part, agrees to pay the Carolina Plumbing and Heating Com- 
pany the sum of $21,283.88 as full consideration of the performance 
of this contract by the Carolina Plumbing and Heating Company, the 
same to be paid on the certificate of the architects, as follows: eighty- 
five per cent of the work done-to be paid at  the end of each month, and 
full settlement to be made when the work is completed and aocepted 
by the architects. 

Upon the foregoing facts the referee concluded that Jones was liable 
for interest from 15 July, 1907 (the first day of the return term of 
court), to 23 November, 1908; that the Mott Iron Works was entitled 
to have the remainder of its order of $4,400 paid in  full, and the bal- 
ance, after paying the costs of court, should be paid to the electric 
company. Exceptions were filed by Jones to the conclusion that he was 
liable for interest, and by the electric company to the other conclusions 
of the referee. His  Honor, after hearing the matter, overruled Jones' 
exception, from which he did not appeal, and, upon the exceptions of 
the electric company, held that the money paid into the clerk's office, 
increased by the amount of interest due by Jones, should be divided 
pro rata between the Mott Iron Works and the electric company in  pro- 
portion to their respective claims, and the costs, including the referee's 
allowance, should be paid by the two said companies in  the same propor- 
tion. To the judgment directing the distribution of the fund pro rata, 
and the payment of the costs, the Mott Iron Works excepted and appealed 
therefrom to this Court. 

Burwell & Cander for Electric Company. 
McNinch & Justice for I ron Works. . 
MANNING, J., after stating the case: I n  the outset i t  is well to elimi- 

nate certaid matters  resented in the able and exhaustive briefs of 
counsel, that, in  our opinion, are not material in  determining the rights 
of these two contending creditors. The hotel company is not a party to 
this action, and it is  admitted that no notice was given t o  it, as owner, 
under sec. 2020, Revisal, by either of these creditors of the plumbing 
company before its full and final settlement with Jones. Therefore, in  
our opinion, the contract between the hotel company and Jones, or any 
of its stipulations, are not material to or do not affect the deter- 
mination of the rights of these creditors. No lien upon the hotel (423) 
company's property and no liability against the hotel company is 
sought to be declared or adjudged. The effect of the agreement between 
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all parties to this action on 23 November, 1908, was to leave for 
adjustment (1) the liability of Jones for the interest; (2) the disposi- 
tion of this interest, if he were adjudged liable to pay it, and the disposi- 
tion of the sum of $1,125.64 paid by Jones into the clerk's office. I t  is 
not suggested by the appellant, Mott Iron Works-and as the electric 
company did not appeal, it could not suggest it-that Jones was liable 
to any personal judgment (except for the interest) for any sum. The 
only question, therefore, presented by this appeal is, was his Honor 
right in directing the distribution of these funds between these two 
creditors pro ratain proportion to their debts against the plumbing com- 
pany? The appellant iron works contends that the order of 18 October, 
accepted by Jones, was an assignment of that much of the amount of 
the contract price, al?d to be paid by Jones as it became due the plumb- 
ing company, and, as between Jones and the plumbing company, was 
a discharge and satisfaction of that amount of the contract price; that 
the consideration, expressed in the order and, in fact, admitted, was for 
the value of matiriais furnished by the appellant iron works and used 
in the construction of the Selwvn Hotel: that at the date of the order .. 
Jones had no notice that the electric company was furnishing materials 
to the plumbing company, and no notice of any indebtedness therefor 
by the phnbing compauy to the electric company, and no notice was 
given Jones until 7 January, 190'7. The appellee contends (1) that the 
contract between Jones and the plumbing company, and Jones and the 
hotel company, impresses the fifteen per cent of each contract price to 
be retained respectively by Jones and by the hotel company, with a trust 
in favor of all laborers and material men; and the particular provisions 
of the contract between Jones and the plumbing company which pro- 
duce this result are sections 5 and 6 ,  quoted in the statement preceding 
this opinion; (2) that Jones could not, in view of these provisions, by 
accepting an order, defeat the rights of laborers and material men 
whose claims might become a lien on the hotel company's property; that 
appellee's claim was such a claim; and, further, that Jones' acceptance 
of the order was conditional and not absolute, and therefore not tanta- 
mount to a discharge and satisfaction pro tamto of the contract price. 

Both the appellee and appellint are "material men," and for the 
materials furnished under contract with the plumbing company 

(424) are primarily creditors of the plumbing company, and, it being 
admitted that neither has availed himself of the provisions of 

our statutes regulating and giving a lien for its protection, each must 
assert and work out its rights through the plumbing company, without 
aid from the provisions of those statutes. I n  Broyhill v. Gaither, 119 
N. C., 443, this Court held that the lien for materials was only by 
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virtue of the statute. Clark v. Edwlard8, 119 N. C., 115. Adapting the . 
language of this Court in Snow v. Comrs., 112 N. C., 335, to the facts 
of the present case, it becomes obvious that the work of the plumbing 
company was the plumbing, heating, gas fitting and electrical equip- 
ment and its installation, a portion of which was done by the Mott Iron 
Works and the electrical company-not for the hotel company or on its 
credit, not for Jones or on his credit, but for the plumbing company 
and on its credit. Neither Jones nor the hotel company have ever owed 
the iron works or the electric company (except by the accepted order 
in favor of the iron works) for that work. The relation of debtor and 
creditor has not existed between them (except as created by the accepted 
order in favor of the Mott Iron Works). It was entirely competent for 
Jones, the debtor, and the plumbing company, the creditor, to agree 
that the iron works should receive a certain part of the money to become 
due the plumbing company by Jones, as no third party had acquired any 
lien on the fund. "The effect of the arrangement between these parties 
was as if Brewster had drawn a draft on Ellington, Royster & Co., in 
favor of Snow, for the sum mentioned in the note, to be paid out of the 
contract price, and Ellington, Royster & Co., had: accepted the draft." 
Snow v. Comrs., supra. I t  is held in that opinion, by Burwell, J., that 
the facts created an assignment of so much of the contract price to 
become due as was necessary to discharge the note. I t  is obviously true 
that Jones was not absolutely and unconditionally bound by his accept- 
ance of the order directing him to pay the Mott Iron Works, as the 
installments of the contract price became due the plumbing company, 
to pay $4,400 to the Mott Iron Works; but his acceptance, absolutely and 
unconditionally, obligated him to pay such sums as they became due, 
and for such sums Jones became debtor to the Mott Iron Works. Beards- 
ley v. Cook, 143 N. Y., 143. I t  is admitted by Jones that the contract 
with the plumbing company was satisfactorily ~erformed and he became 
liable for the full contract price, and that the admitted balance was 
$5,369.21, increased by the interest charge. I t  cannot be material that 
in December, when the receiver of the plumbing company was appointed, 
the plumbing company had not completely performed its contract, 
and that the receiver, by direction of the court, completed i t  to (425) 
the entire satisfaction of Jones. Jones makes no complaint of 
delay, nor did he objecf to the receiver's finishing the work. Herter v. 
Qoss, 57 N.  J. L., 42. I t  does appear, however, that at the date of the 
appointment of the receiver about ninety per cent of the work contracted 
for by the plumbing company had been performed. I n  Lauer v. Dunn? 
115 N. Y., 405, it is held that an unaccepted order, drawn by a contrac- 
tor on the owner, in favor of a creditor of the contractor, was an assign- 
ment pvo tanto of the fund in the owner's hands, though at  the time, 

411 



I 
1 I N  THE SUPREME COURT [I51 

under the contract between the contractor and owner. the amount was 
not then payable to the contractor and he could not have sued therefor. 
The following cases sustain the doctrine that an accepted order on 
a fund, though not payable at the time, is an assignment pro tamto, 
and several of these cases are similar in their facts to the present case: 
Bourne v. Cabot, 44 Mass., 305; Risley v. R. R., 62 N. Y., 240; Bates v. 
Bank, 157 N. Y., 322; Harvey v. Bremer, 178 N. Y., 5; Brick Co. v. 
Stratton (Tex. Civ. App.), 53 S. W., 703; ITerter v. Goss, 57 N. J. L., 
42; Bearrdsley v. Cook, 143 N. Y., 143; Ellison v. McCahill, 10 Daly 
( N .  Y.), 367; 1 Daniel Nego. Instr., secs. 508, 513. I n  our opinion, 
these authorities clearly establish the contention that the order of the 
plumbing company on Jones, in favor of the Mott Iron Works, and 
accepted by Jones, was an assignment pro tanto of the contract price, 
subject only to the condition that the contract should be performed and 
accepted by Jones. This was done. The electric company, however, con- 
tends that the contract price was impressed with a trust in the hands of 
Jones, which he was required to see executed, to wit, "the discharge of 
all debts that become or may become a lien on the building for work 
done or material furnished in the prosecution of the contract." This 
contention is rested upon the decision of this Court in Gmtonia v. Engi- 
neerkg Co., 131 N. C., 359, and Gastonia v. Engineering Co., 131 N.  
C., 363. 

The electric company and the Mott Iron Works occupied, in any 
view, the same relation to the plumbing company, to Jones and the con- 
tract between Jones and the plumbing company; both were material men, 
having furnished material to the plumbing company ; both were creditors 
of the-plumbing company. I f  the claim of one cokld become a lien, the 
claim of the other could; if one was a beneficiary of any trust, the other 
was. So, while occupying this relation, the iron works secured the order 

on Jones from the plumbing company and Jones' acceptance; 
(426) Jones had no notice, at that time, that the electric company was 

a creditor of the plumbing company and certainly had no right 
to so assume. Jones paid the plumbing company nothing after his 
acceptance of the order. The contract between Jones and the plumbing - 
company does not set aside any named percentage or amount as a fund, 
out of which laborers and material men shall be paid. The plumbing 
company was, without this stipulation in the cdntract, bound to pay its 
own debts. The obviously paramount and controlling purpose of this 
provision was to protect the building of the owner from liens. I t  is 
admitted that this was done; that neither of these creditors attempted 
to subject the building to a lien. That no particular sum is set apart will 
appear from this provision of paragraph 6 of the contract: "The same to 
%e paid on certificate of the architects, as follows: eighty-five per cent 
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of the work done to be paid at the end of each month, and full settle- 
ment to be made when the work is completed and accepted by the 
architects." 

We do not think, under the decision of this Court in the cases of 
Gastoka v. Engineering Co., mpra, any trust was impressed upon the 
contract price stipulated to be paid by Jones to the plumbing company 
by the provision of this contract. I n  the Gastor& case, in which numer- 
ous cases are cited, it is held that the property of a city is not subject 
to a lien for work done or material furnished, in the absence of a statute 
expressly permitting it, and i t  is in accord with public policy that the 
contracts with cities should contain such provisions. The distinction 
between the ~resent  case and the Gastonia lase is clearlv set out in the w 

following extract from the opinion of Gray, J., in Bates v. Bank, 157 
N. Y., 322, where the provision of the contract considered was more 
definite and specific than the provisions of this contract : "The reasoning 
to this conclusion (that the purpose of the provision was the protection 
of the lienors, the laborers and the material men) was made upon the 
authority of certain cases in this court, which were thought to be con- 
trolling, viz., Bar& v. Mayor, 97 N. y., 355, and Bank v. Wimnt ,  123 
N. Y., 265. These cases related to contracts made by the city of New 
Pork in 1875 and 1876. They contained, by direction of an ordinance 
of the city, this clause : 'The said party of the second part (meaning the 
contractor) hereby further agrees that he will furnish said commissioner 
(meaning the commissioner of public works) with satisfactory evidence 
that all persons who have done work or furnished materials under this 
agreement, and who may have given written notice to said commissioner, 
. . . have been fully paid or secured such balance. And in 
case such evidence be not furnished, as aforesaid, such amount (427) 
as may be necessary to meet the claims of the persons aforesaid 
(meaning the persons who had done work or furnished materials) shall 
be retained from any moneys due the said party of the second part, 
under this agreement, until the liabilities aforesaid shall be fully dis- 
charged or s&h notice withdrawn.' Those cases held, in effect, that the 
purpose of that provision was to protect those employed under the con- 
tractor. That was its only purpose, and the reason for i t  was obvious. 
At the time when the contracts were made, there was no lien law relating 
to work done and materials furnished on public works in cities. Such an 
act was not passed until 1878. The construction of the ordinance which 
required such a provision in city contracts as given in' the Bank cases, 
supra, was that it did not secure to persons furnishing labor and mate- 
rials to contractors with the city some of the advantages which the lien 
laws of the State gave to mechanics and material men. The city, in such 
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a contract, assumed no express liability to pay them, and could not be 
sued therefor; but i t  was placed under the implied obligation to hold, 
as trustee, the unpaid balance due upon its contract for the benefit of 
such persons. . . . The distinction between these cases and the cases 
where the contract i s  between private parties is marked; for in the 
latter a lien could be acquired which would be binding upon the owner, 
and therefore the presence of a clause in the contract dispensing the 
owner from the obligation of payment, if there were liens upon the 
building, is only for his relief and protection." Lumber Go. v. Struck, 
146 Cal., 266; Schrieber v. Bank, 99 Va., 257. There is a uniform con- 
currence of the authorities we have been able to find, that there is 
a provision for reserving a certain percentage of the contract price until 
final completion, and such contracts are not made with public oorpora- 
tions, the stipulation for reservation may be waived by the owner of the 
property affected by the contract, unless he has received such notice of 
claims as is required to be given by the lien laws in force. Some of the 
States have made this the subject of legislation and forbidden a waiver 
or variation from the terms of the contract, to the injury of laborers 
and material men; and in this State the Legislature has made provision 
and prescribed the conditions for subjecting the amount retained by the 
owner to the payment of the debts contracted by the contractor for 
labor and materials. Revisal, see. 2021. The provisions of our lien laws 
are comprehensive, adequate and simple; but for laborers and material 

men to obtain their protection, they must comply with their con- 
(428) ditions. We do not think, therefore, that Jones, the debtor, vio- 

lates any principle of law or equity by agreeing to pay the Mott 
Iron Works an admittedly just debt against the plumbing company, 
his creditor, having no notice of any indebtedness of the plumbing com- 
pany, to the electric company. At the time, what difference could it make 
to Jones whether he paid the plumbing company or paid its creditor upon 
its order? His only concern could have been that the total payments did 
not exceed the contract price-certainly when he knew that what he 
agreed to pay was applied to the payment for materials used in the hotel 
building. 

I n  our opinion, his Honor should have directed the payment of the 
balance due the J. L. Mott Iron Works on its order, and the remainder 
of the fund to be paid to the electric company. I n  refusing to so order, 
there was error. The costs of the action will be readjusted. The electric 
company will pay the costs of this appeal. 

Error. 

WALKEE, J., dissenting. 
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ROBERT McFARLAND ET a. v. ROBERT L. CORNWELL. 

(Filed 15 ,December, 1909.) 
1. Equity-Pleadings. 

In order to obtain equitable relief the party seeking it must allege such 
facts as will entitle him to it. 

2. Mortgagor and Mortgagee-Purchaser-Adverse Possession-Void Mort- 
gage-'dCol~r"-Limitations of Action. 

A possessory action brought by the heirs a t  law of a mortgagor alleging 
that the mortgage is void, and seeking to recover the land independent of 
the mortgage, and claiming nothing by virtue of it, but claiming the land 
against it, may be barred by lapse of time; and it appearing that defend- 
ant had entered under a deed good as color of title and showed adverse 
possession of himself and those under whom he claimed for seven years: 
Held,  that plaintiffs are not entitled to recover. 

3. Mortgagor and Mortgagee-Seal-Procedure-Invalid Mortgage-Limita- 
tion of Actions-Equities. 

In a possessory action to recover lands and not to assert equitable 
rights to redeem the land, the ten-year statute, Revisal, see. 391, subsec. 
4, has no application. 

4. Same-"Color"-Parties-Tenant-Adverse Possession. 
In an action of ejectment the owner is not a necessary party, and the 

length of his absence from the State should not be considered where there 
is a tenant in possession against whom suit may be brought. 

5. Mortgagor and Mortgagee-Invalid Mortgage-Right of Possession-Ad- 
verse Possession. 

A void mortgage of lands confers no right of possession to the pur- 
chpser a t  a sale under its terms, and when he takes a deed and enters 
into possession, the mortgagor has the legal right of possession and can 
recover it at  any time notwithstanding the instrument, until barred by 
lapse of time. 

WALKER, J., dissents. 

APPEAL from Joseph S. A&ms, J., a t  Spring Term, 1909, of (429) 
POLK. 

Ejectment. These issues were submitted, without objection : 
1. Are the plaintiffs the owners of and entitled to the possession of 

the land described i n  the complaint? Answer : No. 
2. I s  defendant in  possession of said land? Answer: Yes. 
3. Are plaintiffs barred by the statute of limitations? Answer: Yes. 
From a judgment for the defendant the plaintiffs appealed. 

R. S. Eaves and James P. Morris fo r  plaintiffs. 
Xhipman d? Williams for defendunt. 
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BROWN, J. The land in controversy was the property of J. C. Mc- 
Farland, who in 1891, undertook to mortgage it to F. M. Burgess. The 
mortgage is defective, in that i t  has no seal. The land was sold under 
the power contained in the mortgage, and was conveyed to W. E. Hill 
by F. M. Burgess on 9 August, 1894; Hill conveyed to F. M. Burgess, 
11 August, 1894; Burgess conveyed, 10 September, 1894, to R. S. 
Abrams, for the consideration of $350, who then entered into actual and 
exclusive possession. On 15 April, 1897, Abrams conveyed to defendant, 
Robert L. Cornwell, who has been in actual possession ever since. The 
uncontradicted evidence of the witness M. A. Cornwell shows that he 
entered into possession of the land in October, 1894, as tenant of R. S. 
Abrams, grantee of Burgess, and that he has been in possession of the 
same ever since; that he cultivated the land as tenant for Abrams until 
Abrams conveyed i t  to the defendant, and that he has continued to culti- 
vate i t  for the defendant ever since. This action is brought by the heirs 
at law of J. C. McFarland and was commenced on 9 September, 1907. 
The merits of this appeal may be fully considered in passing upon the 
correctness of the judge's ruling upon the statute of limitations, and 
that depends upon the character of the action. I s  i t  an action equit- 
able in its nature, brought by the heirs of a mortgagor for redemption 

of the land sold under the mortgage, which may be commenced 
(430) within ten years after the right of action accrues? Revisal, sec. 

391, subsec. 4. If i t  is, then the defendant, Robert L. Cornwell, 
was a necessary party, and his Honor erred in instructing the jury "that 
if you find from the evidence that the land has been in the possession 
of the defendant, and those under whom he claims, since October, 1894, 
as claimed by defendant; and that the defendant has had a tenant in 
possession of said land continuously since the date of his deed, in 1897, 
it will be immaterial as to whether or not the defendant himself has been 
residing within or without the State." 

When the personal presence of a defendant in the action is essential 
to the granting of the relief, the time when he is absent from the State is 
not to be counted, and section 366, Revisal 1905, applies. 

We are of opinion that the plaintiffs, have elected to stand upon their 
strict legal rights, as the holders of the legal title, and that they do not 
seek in this action to redeem the land. I t  may be the land is not worth 
redeeming, and that plaintiffs have good and sufficient reason for their 
course. 

I t  is unquestioned that if the plaintiffs had chosen to assert their 
equitable rights and had sought a redemption of the land, the statute 
would not bar them under ten years from the date when the cause of 
action accrued, and that the time when the defendant was absent from 
the State would not be reckoned against them. Revisal, sec. 366; 
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Rruner v. Threadgill, 88 N.  C., 362. But we take i t  that to get the 
benefit of such statute the plaintiffs must present a cause of action to 
the adjudication of which such defendant is personally a necessarr 
party. 

The complaint in this case alleges that the plaintiffs are the owners 
in fee of the land, that the defendant is in the wrongful possession 
thereof, and that the mortgage and deeds under which defendant claims 
are absolutely void and of no effect, and demands judgment for posses- 
sion of the land. 

I n  order that there should be no misunderstanding as to plaintiffs' 
cause of action and what relief they desired, after the reading of the 
pleadings, the court asked the question as to whether or not this was 
intended as an action of ejectment or an action to foreclose or redeem 
a mortgage, and also asked the question as to whether or not the plead- 
ings should be mamended so as to set forth more clearly the contentions 
of the parties. This was followed by the court directing the parties to 
proceed, stating at  this time that he would allow such amendments, after 
the evidence was in, as might appear to be necessary to administer 
justice. Neither party, (after this, asked permission to amend their 
pleadings. The plaintiffs evidently did not desire any equitable 
relief, as they not only failed to ask for it, but refused to set out (431) 
the necessary facts and allegations which would have entitled 
them to it, even when invited to do so. I t  is true that the court will 
award such relief, regardless of formal prayers, as the pleadings and 
the facts fonnd entitle a party to, but i t  has never been held that the 
court will dispense with allegations in the pleadings which are necessary 
to warrant the relief which, upon proper pleadings and findings, would 
be given, whether asked Tor or not. 

I t  is plain that plaintiffs declined to amend their complaint because 
they preferred to stand upon their supposed legal right to recover the 
land in ejectment, freed from any obligation to repay the money loaned, 
upon the theory that the mortgage, not being under seal, was so abso- 
lutely void that the defendant acquired no right whatever, equitable or 
otherwise, under it. For this reason, the plaintiffs tendered no issues 
and were content with those submitted. The court therefore submitted 
the only proper issues to the jury raised by the pleadings. The court 
could not have treated the action as an action to redeem, without sub- 
mitting issues not raised by the pleadings and without converting an 
action in the nature of an action of ejectment into a different action al- 
together. 

The plaintiff cannot declare upon one cause of action and recover upon 
an entirely different cause of action. Xanw v. Price, 119 N. C., 512. 

I t  cannot be gainsaid that the plaintiffs, who are sui jurk, may forego 
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whatever equity they may have had, and rely solely on their legal title, 
which they already held, notwithstanding the mortgage. 

Cases such as Wittkowski v. Watk im,  84 N. C., 456, relied on by 
plaintiffs, have no application here. I n  that case the legal title passed 
to the mortgagee and he was permitted to recover the possession of the 
land because he held the legal title. These plaintiffs claim as heirs at 
law of McFarland, who died seized of the land, but they do not claim 
anything under the paper-writing he signed, not even an equity of 
redemption. They repudiated all rights under the instrument and claim 
the land adversely to it. I n  other words, they have elected to stand just 
as if no mortgage had been made. For this reason, the principles ap- 

, plied in Froneberger v. Lewis, 79 N. C., 426; Parker v. Bmks, 79 N. C., 
480, and Bruner v. Threadgill, 88 N. C., 362, and similar cases, do not 
apply here. I n  those cases all parties, plaintiffs and defendants, recog- 

nized the mortgages as valid, and claimed through and under 
(432) them. I n  the last-namcjd case it was held that where a mortgagee 

sells and conveys to one who reconveys to him, the latter's pos- 
session under such deed is not adverse to the mortgagor, for the reason 
that the mortgagee, having the legal title, was entitled to possesm'on 
upon default, and that the mortgagor, or his representatives, unless they 
have ratified the sale, can call upon the mortgagor for an accounting at 
any time within ten years after the cause of action accrues. I n  that 
case, the plaintiffs set out their equity, claimed under the mortgage, 
and asked for an accounting. I t  was strictly a bill in equity to redeem. 

I n  the case at bar, plaintiffs repudiate the mortgage-claim nothing 
under it, but everything against it. The difference between the cases 
is obvious. 

The instrument signed by McFarland was not a common-law mortgage, 
and the legal title never passed out of him. He and his heirs had the 
legal right to the possession, and could have recovered it at any time, 
notwithstanding the instrument, until barred by lapse of time. The in- 
strument conferred no right of possession on the defendants herein, but 
only a bare equity, requiring the intervention of a court, at their in- 
stance, to charge the land with the money loaned. Atkinson v. Miller, 
9 L. R. A., 544 ; 1 Jones on Mortgages, sec. 168. 

Although the defendant has pleaded the statute of limitations in the 
form of action stated in the complaint, it was not necessary to plead it. 
Statutes of limitation act on the remedy, whereas possessory statutes 
confer title which is created by possession. 

As against plaintiffs, claiming, not under, but against the mortgage, 
the defendant could set up a title by color and continuous adverse pos- 
session, either in person or by his tenant. 

The fact that for a part of the time.the defendant was out of the 
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State made no difference. H e  was exposed to an action for possession, 
through his tenant in  possession during that time. Weaver v. Love, 146 
N. C., 414. The uncontradicted evidence shows that the tenant of de- 
fendant was in  continuous adverse possession since October, 1894, and 
a t  any time since then an  action to recover the possession could have 
been brought. . 

The plaintiffs allege that the deed to the defendant i s  absolutely 
void and conveys nothing. That being true, it is nevertheless color 
of title, because i t  fails to convey the true title, and with seven years 
adverse continuous possession under it a legal title to the land is 
perfected. Mobley v. Griffin, 104 N. C., 112. (433) 

The judgment of the Superior Court is 
Affirmed. 

WALKER, J., dissents. 

Cited: Bond v. Beverly, 152 N. C., 61; Owens v. Hornthal, 156 N. 
C., 22. 

G. T. BARGER v. G. E. BARRINGER. 

(Filed 15 December, 1909.) 

1. Private Nuisance-Light and Air--"Spite Fencew-Motive-Damages. 
Ordinarily the owner of lands may erect such improvements thereon 

as he sees fit, and any resultant injury to the adjoining owner is dammum 
absqzce imjuria; but he may not, without liability as for a private nuisance, 
erect an unsightly "spite fence" on his own land for the sole malicious 
purpose and effect and without benefit to himself, of shutting out the light 
and air from his neighbor's windows. 

2. Same-Prescriptive Rights. 
Plaintiff and defendant bad erected a wire divisional fence between 

their adjoining lands whereon they resided, and thereafter the plaintiff, 
as chief of police of the town, reported, in accordance with his official 
duty, the filthy condition of defendant's stable. From vengeance and 
malice, and without benefit to himself, the defendant then erected a. very 
rude and unsightly board fence eight feet six inches high on his own side 
of the division fence, within four feet of plaintiff's window, so as to shut 
out his view, light an6 air therefrom: Hela, that though a prescriptive 
right in light and air cannot be acquired, the defendant's motive in con- 
structing the fence in the manner indicated can be considered, and he will 
be liable in damages as for maintaining a private nuisance. 

APPEAL from Justice, J., a t  May Term, 1909, of CATAWBA, heard on 
appeal from a justice of the peace to the Superior Court. 
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The action was brought to recover damages for the malicious, useless 
and unlawful erection of a high board fence, commonly called a "spite 
fence," on defendant's lot, immediately adjoining plaintiff, for the sole 
purpose of cutting off light and air from plaintiff's windows. At the 
close of the evidence, his Honor, being of opinion that plaintiff could 
not recover, granted defendant's motion to nonsuit, and plaintiff ap- 
pealed. 

The facts are stated in the opinion of the Court. 

A. A. Whitemr for plaintif. 
Defendant not represelzted in, this Court. 

(434) BROWN, J. The plaintiff's evidence in this case tends to prove 
that the premises of plaintiff and defendant adjoin, and that they 

mutually constructed a four-foot wire fence on the division line; that 
thereafter the plaintiff, as chief of police of the town of West Hickory, 
was compelled by his duty to report the filthy condition of defendant's 
stables; that, from pure, unadulterated vengeance and malice, the de- 
fendant erected a very rude, unsightly board fence, eight feet six inches 
high, on his side of the division fence and within four feet of plaintiff's 
windows, which cuts off plaintiff's view, air and light, so much so that 
plaintiff testifies hei cannot see how to shave by sunlight since the fence 
was bnilt. 

His Honor's ruling was based upon what we admit to be the generally 
received view of the common law of England, that the erection of a fence 
upon one's own land is not an actionable injury to one's neighbor, al- 
though he may be deprived of light and air thereby and the act may be 
dictated by motives of ill will. Counsel for plaintiff does not deny the 
general proposition that one has a right to improve his property as he 
sees fit, and that resultant injury would be d a m m m  cnbsque injuria. 
But i t  is contended that if one in the use of his property is actuated 
solely by a malicious purpose to injure his neighbor, with no benefit ac- 
cruing to himself, he will not be permitted to use his property for such 
an unworthy purpose. 

I t  must be admitted that this position embodies good morals, and we 
think it is supported by recognized authority and well-considerecl 
precedent. We are therefore disposed to follow those courts which in 
this respect teach that the principle of the common law above stated 
should not be held to authorize the creation and maintenance of a nui- 
sance for the sole purpose of gratifying a most ignoble passion. There 
are respectable authorities in this country which support the view 
that malice makes that actionable which would otherwise not be so, and 
the doctrine has been held to be well founded, both in law and morals, 
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that "a fence erected maliciously and with no other purpose than to 
shut out the light and air from a-neighbor's window is a nuisance." 12 
A. & E., 1058, and cases cited in note; 1 Cyc., '789. 

This question came before the 'Supreme Court of Michigan in 1888 
and the court was equally divided. An elaborate and well-reasoned opin- 
ion was delivered by Justice Morse (69 Mich., 383)) from which we can- 
not do better than quote at length. The learned Justice says: "It is 
arged that, while i t  is true that when one pursues a strictly legal right, 
his motives are immaterial, yet no man has a right to build and maintain 
a n  entirely useless structure for the sole purpose of injuring his neighbor. 
The argument has force and appears irresistible in the light of 
the moral law that ought to govern all human action. And the (435) 
civil law, coming close to the moral law, declares that he who, in  
making a new work upon his own estate, uses his right without tres- 
passing, either against any law, custom, title or possession which may 
subject him to any service towards his neighbors, is not answerable for 
the damages which they may chance to sustain thereby, unless i t  be that 
he  made that change merely with a view to hurt others without advantage 
to himself. Thus the civil law recognizes the moral law, and does not 
permit the owner of land to do an i c t  upon his own prkmises for the 
express purpose of injuring his neighbor, where the act brings no profit, 
to  himself. The law furnishes redress, because the injury is malicious 
and unjustifiable. The moral law imposes upon every man the duty 
of doing unto others as they would that they should do unto him; and 
the common law ought to and, in my opinion, does require him to so use 
his own privileges and property as not to injure the rights of others ma- 
liciously and withaut necessity. I t  is true that he can use his own prop- 
erty, if for his own benefit or advantage, in many cases, to the injury 
of his neighbor; and such neighbor has no redress, because the owner of 
the property is exercising a legal right which infringes on no legal right 
of the other. Therefore, and under this principle, the defendant might 
have erected a building for useful or ornamental purposes and shut out 
the light and air from complainant's window; but when he erected these 
screens or obscurers for no useful or ornamental purpose, but out of pure 

' 

malice against his neighbor, it seems to me a different principle must 
prevail. I do not think the common law permits a man to be deprived 
of water, air or light for the mere gratification of malice. No one has 
a n  exclusive property in any of these elements, except as the same may 
,exist or be conf&d &tirely on his own premhes." 

This opinion was approved by a unanimous court, the personnel of 
which had been changed in 1890, in Plaherty V .  Moran, 81 Mich., 52, 
in which i t  is held that a fence erected maliciously and with no other 
purpose than to shut out light and air from a neighbor's windows is a 
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nuisance. This ruling, was again unanimously approved in 1893 by the 
Michigan Court, although its membership had again been changed, in  
Kirlcwood v. Finegan, 95 Mich., 543, and again in Euzrzalc v. Eozminslcy, 
107 Mich., 444. I n  1896 the same court, again differently constituted, 
unanimously followed and approved those precedents. Peak v. Roe, 110 

Mich., 52; S a d y  v .  Academy, 8 Mont., 267; Havens v. Klein, 49 
(436) How. Pr., 95. The same principle has been applied by other 

courts where the owner of land upon which there is an under- 
ground spring of water attempts to cut off the underground flow from 
his neighbor. 

I t  is held generally that any person may rightfully appropriate the 
whole of the water from the spring on his own land, or of water which 
percolates through it, wi~thout forming a well-defined stream. Hale on 
Torts, 425 ; Roath v .  Driscol, 20 Conn., 533. 

Nevertheless there are able courts which hold that if such appropria- 
tion is maliciously done to injure a neighbor, i t  is actionable. Hale, 
426; Wheatley v. Baugh, 25 Pa. St., 528, and cases cited. I n  this last 
case Lewis, C. J., quotes the same extract from the civil law (Domat, 
see. 1047) quoted by Justice Morse, and says "these principles of the 
civil law are the recognized doctrines of the common law." I n  a strong 
opinion in Greenleaf v .  Francis the Massachusetts Court holds that the 
owner of land may dig a well on any part of it, notwithstanding he 
thereby diminishes the water in his neighbor's well, unless in doing so 
he is actuated by a &ere malicious intent to deprive his neighbor of the 
water without benefit to himself. 18 Pickering, 117. 

I n  commenting on this case Lewis, C. J., says : "Neither the civil law 
nor the common law permits a man to be deprived of-a well or spring or 
stream of water for the mere gratification of malice. The reason is that 
water, like air, is of such a nature that no man can have an exclusive 
right to it." 

This doctrine is approved by the Supreme Court of Maine in an elabo- 
rate opinion citing the above cases. Chesley v. King, 74 Me., 177. I n  
that case the defendant dug a well on his own land, as alleged, solely 
to injure plaintiff, without benefit to himself. The court, recognizing 
the defendant's paramount rights, says: "It cannot be regarded as a 
maxim of universal application that malicious motives make that a 
wrong which in its own essence is lawful." The court further says: 
"We think this plaintiff had rights in that spring which, while they were 
completely subject to the defendant's right to consult his own conven- 
ience and advantage in the digging of a well in his own land for the 
better supply of his own premises with water, should not be ignored if 
it were true that defendant did i t  'for the mere, sole and malicious pur- 
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pose' of cutting off the source of the spring and injuring the plaintiff, 
and not for the improvement of his own estate." 

Judge Cooley also recognizes that malice makes a decided difference 
when human actions, otherwise lawful, are weighed in the scales 
of justice. "If a discomfort is wantonly caused from malice or (437) 
wickedness, a slight degree of inconvenience may be sufficient to 
render it actionable." Torts, 596. 

Mr. Washburne, in his treatise on Easements, quotes with favor 
Wheatley v. Baugh, and says: "Neither the civil nor the common law 
permits a man to be deprived of a spring or stream of water for the mere 
gratification of malice." We fail to see why this principle should not 
apply with equal force to light and air, especially in a State where na 
prescriptive rights can be acquired in windows. 

Justice Morse, in his admirable opinion already cited, asks this perti- 
nent question: "If a man has no right to dig a hole upon his premises, 
not for any benefit to himsex or his premises, but for the express pur- 
pose of destroying his neighbor's spring, why can he be permitted to shut 
out air and light from his neighbor's windows, maliciously and without 
profit or benefit to himself 2" 

Light and air are as much a neceesity as water, and all are the common 
heritage of mankind. While, for legitimate purposes, a person's rights 
in them may sometimes be curtailed without consulting his comfort or 
convenience, the common welfare of all forbids that this should be 
needlessly permitted in order to gratify one of the basest and most de- 
grading passions that sometimes take possession of the human heart. 

The law would be untrue to its soundest principles if it declared 
that the wanton and needless infliction of injury can ever be a legal 
right. 

Instead of saying that malice will not make a lawful act unlawful, i t  
is much more consistent with elementary principles of right and wrong to 
say that willful and wanton damage done to another is actionable un- 
less there is some just or legal cause or excuse for it. An eminent Eng- 
lish judge has declared this to be a general rule of English law, in  these 
words: "At common law there was a cause of action whenever one per- 
son did damage to another willfully and intentionally and without just 
cause or excuse." Lord Justice Bowea, in Skirmer v. Bhaw (1893), 1 
Ch., 422. 

Mr. Justice Holmes, delivering the opinion of the Supreme Court 
of the United States, stated the same rule more fully: "It has been 
considered that pima facie the intentional infliction of temporal damage 
is a cause of action which, as a matter of substantive law, whatever may 
be the form of pleading, requires a justification, if the defendant is to 
escape. . . . If this is the correct mode of approach, it; is 
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(438) obvious that justifications may vary in extent according to the 
principles of policy upon which they are founded; and, while 

some, for instance, at common law, those affecting the use of land, are 
absolute, others may depend upon the end for which the act is done." 
dikens v. Wisco.nSi.n, 195 U. S., 194; Pollock on Torts (7 Ed.), 319. 
See, also, Law Quartedy Review, 1906, 118. 

I n  the administration of the criminal law the motive with which an 
act is committed has a marked effect upon the guilt of the accused and 
i11 determining the degrees of crime. Why not, for the same reasons, 
let i t  become a potent element in  determining civil rights, so as to deter 
malicious persons from the infliction of wanton injury upon their fellow- 
men ? 

This involves no harmful restriction upon the right of ownership of 
property. There are many limitations placed by the common law upon 
such rights, and we see no difficulty in principle in limiting an owner's 
rights so far that he shall not be permitted to use his land in a particular 
way, with no other purpose than to damage his neighbor. This has been 
done without injurious effect in the matter of so-called "spite fences" 
by some of the most enlightened States of this Union, which have reme- 
died by legislation the errors of the courts in failing to recognize this 
"fundamental doctrine of the rights of man" when dealing with this 
kind of injnry. - 

I n  cases brought under such statutes the courts have declared that 
malevo1e.nce must be the dominant motive, without which the fence 
would not have been built, in order to bring the case within the statute. 
12 A. & E., 1058, and cases cited; Lord v. Lafigdon, 91 Me., 221 ; Rdeout 
v. Knox, 148 Mass., 368; Smith v. Mo~se, 148 Mass., 407; Hunt v. Gog- 
gin, 66 N. H., 140. 

I f  the right to use one's property solely for malicious purposes, in a 
manner which would be lawful for other ends, is a legal right and an 
incident to the legal exercise of such property, which the courts ought 
not and aannot rightfully deny, how can such right be taken away by 
legislation, as legislatures, no more than courts, have power of confisca- 
tion? Yet those statutes have been upheld by the courts and approved 
by the people of those States wherein they have been enacted. 

The truth is that the right to use one's property for the sole purpose of 
injuring others is not one of the immediate and indestructible rights of 
ownership, and such acts may and ought to be prohibited by courts with- 
out the aid of legislation. Such rights are established for very different 
ends, and, as is said by Holmes, J., in Rideout v. Knox, supra, " I t  has 

been thought by most respectable authorities that, even at com- 
(439) mon law, the extent of a man's rights in cases like the present, 

might depend upon the motive with which he acted," citing with 
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approval Greedeuf v. Francis, supra; Carson v. R. R., 8 Gray, 423;  
Booth v. Dr&coll, 20 Conn., 533; Sweet v. Cutts, 5 N. H., 439, and 
Wheatley v. Baugh, supra. 

I n  an action brought under the statute of Connecticut, the Supreme 
Court of that State recognizes a right of action at common law for 
damages by saying: "Where one, from pure malice, shuts air and light 
from his neighbor's dwelling, this statute obviously intends to give the 
injured person more effective and speedy relief than comes from succes- 
sive and long-delayed actions at law for damages." Hurbisom v. White, 
4 6  Conn., 108. 

I n  commenting upon the enactment of such statutes, Mr. Justice 
Morse says, with much force: "It is said that the adoption of statutes 
in  several of the States, making this kind of injury actionable, shows 
that the courts have no right to furnish the redress without statutory au- 
thority. I t  has always been the pride of the common law that i t  per- 
mitted no wrong with damage, without a remedy. I n  all the cases where 
this class of injuries have occurred, proceeding alone from the malice of 
the defendant, i t  is held to be a wrong accompanied by damage. That 
courts have failed to apply the remedy has ever been felt a reproach to 
the administration of the law; and the fact that the people have regarded 
this neglect of duty on the part of the courts so gross as to make that 
duty imperative by statutory law, furnishes no evidence of the creation 
of a new right or the giving of a new remedy, but is a severe criticism 
upon the courts for an omission of duty already existing and now im- 
posed by statute upon them, which is only confirmatory of the common 
law." Burke v. b'mith, 69 Mich., 389. 

We are aware that this Court has recognized the general principle 
that malice disconnected with the infringement of a legal right is not 
lactionable, as in RichurAon v. R. R., 126 N. C., 100, where the master 
discharged his servant, there being no fixed term of employment. I t  was 
properly held, the present Chief Justice speaking for the Court, that as 
either party had the legal right to terminate the service at will, the 
motive could not be inquired into. 

We also adhere to the law, as declared in L i d e y  v. Bank, 115 N. C., 
553, that in this country the easement of light and air cannot be ac- 
quired by prescription, upon which ground this Court refused to enjoin 
the erection of a building, one wall of which excluded the light from 
plaintiff's photograph gallery. There was no allegation that the ob- 
struction was useless and erected for malicious purposes solely. 
The difference between these cases and this is apparent upon (440) 
even a cursory reading. 

We are not aware that this Court has ever extended the rights of own- 
ership in property so far as to authorize an owner to use i t  for the ex- 
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press purpose of creating a nuisance, and no other; and if i t  had, in the 
light of further investigation, we should feel impelled to hold the case 
not well decided. There are many annoyances arising from legitimate 
improvements and businesses which those living near must endure, but 
no one should be compelled by law to submit to a nuisance created and 
continued for no useful end, but solely to inflict upon him humiliation as 
well as physical pain. 

The ancient maxim of the common law, Sic utere tuo ut alienum rwn 
laedm, is not founded in any human statute, but in that sentiment ex- 
pressed by Him who taught good will toward men, and said, "Love thy 
neighbor as thyself." Freely translated, it enjoins that every person, 
in the use of his own property, should avoid injury to his neighbor as 
much as possible. 

No one ought to have the legal right to make a malicious use of his 
property for no benefit to himself, but merely to injure his fellow-man. 
To hold otherwise makes the law an engine of oppression with which to 
destroy the peace and comfort of a neighbor, as well as to damage his 
property for no useful purpose, but solely to gratify a wicked and debas- 
ing passion. 

The doctrine of private nuisances is founded upon this humane and 
venerable maxim of the law. I f  i t  can be successfully invoked to pre- 
vent the keeping of stables and hogpens so near one's neighbor as to 

I 
1 cause discomfort, why cannot he whom it is sought to needlessly and 

maliciously deprive of air and sunlight also seek the aegis of its protec- 
tion ? 

The right thus to injure one's neighbor with impunity cannot long 
continue to exist anywhere in an enlightened country where God is ac- 
knowledged and the Golden Rule is taught. On this subject, if need 
be, we will do better to follow the pandects of the heathen Romans, 
whose jurists have inculcated a doctrine more consistent with the teach- 
ings of Him whom they permitted to be crucified than to be governed 
by the principles of the common law as expounded by some Christian 
courts and text writers. 

The judgment of nonsuit is set aside and the cause remanded, to be 
proceeded with in accordance with the principles laid down in this 
opinion. 

New trial. 

(441) HOKE, J., dissenting: I t  is accepted doctrine with us that the 
easement of light and air as appurtknant to the ownership of a 

given piece of property does not arise except by grant or contract, ex- 
pressed or fairly implied from the circumstances of the transaction. 
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Such an easement does not exist as an ordinary incident of ownership, 
nor can it be acquired by prescription or adverse user. 

The last decision upholding this position was that of Lindsay v. Bank, 
115 N. C., 553. I n  that case the defendant, the owner of an adjoining 
piece of property, had erected a building which entirely shut off the light 
from a photograph gallery and rendered the latter entirely unfit for the 
purpose indicated. Recovery was denied, and Avery, J., delivering the 
opinion, said: "The easement of light and air cannot be acquired, ac- 
cording to the general current and weight of authority, in this country, 
even by prescription; and, of course, no right to object to the obstruc- 
tion of one's windows by a wall erected on the land of a.n adjacent owner 
can be said to exist independently of the English doctrine," citing the 
A. & E., in support of the position. 

I n  the publication referred to (19 A. & E., at p. 118) i t  is said: 
"The English doctrine of ancient lights above stated has not been 
adopted any extent in the courts i f  the United States, which aye 
practically unanimous in holding that no right to light and air can be 
acquired by prescription or adverse user." 

And in this same work (p. 121)) i t  is said: "Even where the right to 
light and air is recognized, this does not include the right to view or 
prospect, however much this may contribute to the enjoyment of the 
estate. And the general rule is that no action can be maintained by one 
property owner against another for cutting off his view, unless the right 
of action is given by statute." - 

This being the recognized doctrine with us, the present suit can o d y  
be maintained, if a t  all, by reason of the fact that the erection of the 
fence in question, entirely on the land of the defendant, was prompted 
by a malicious motive. The principal opinion frankly rests its approval 
of plaintiff's case on the ground stated, and, that being true, I am con- 
strained to dissent from the position of the Court, believing that such 
a decision is wrong in principle, unwise in policy and contrary to the 
great weight of well-considered authority. 

I n  countries like ours, which base their system of jurisprudence on the 
principles of the common law, i t  is very generally held that no 
actionable wrong can arise unless there has been some invasion (4422) 
of another's right, and without this essential feature a person's 
conduct cannot be made the subject of a suit in the municipal courts, 
though it may have caused damage to another, and though i t  may have- 
been prompted solely by malicious motive. I n  Broom's Legal Maxims the 
author, in treating of "fundamental principles," thus refers to the ques- 
tion presented : "So a man may lawfully build a wall on his own ground irr 
such a manner as to obstruct the lights of his neighbor, who may not 
have acquired the right to them by grant or adverse user; so he may 
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obstruct the prospect from his neighbor, etc., etc. I n  this and similar 
cases the inconvenience caused to his neighbor falls within the descrip- 
tion of damnum absque injuria, which cannot become the ground for 
a n  action. And, although it may seem to be a hardship upon the party 
injured to be without a remedy, by that consideration courts of justice 
ought not to be influenced. Hard cases, i t  has been already observed, 
are apt to introduce bad law." 

And that this principle is not affected by the presence or absence 
of a malicious motive will be found approved and sustained in Oglesby 
v. Attrill, 105 U. S., 605; Land Co. v. Commission Co., 138 Mo., 445; 
Hunt  v. Simmons, 19 Mo., 583; Kelly v. R. R., 93 Iowa, 436-452; Iron 
Co. v. Uhler, 75 Pa. St., 467; Smi th  v. Johnson, 76 Pa. St., 196; Yhelps 
v. Walker, 72 N. Y., 45; Ratclif v. Mayor, 4 N. Y., 200; M a h m  v. 
Brown, 1 3  Wendell, 261 ; Piscard v. Collins, 25 Barber, 444-459 ; Boulier 
v. McCauley, 91 Ky., 135; McCume v. Gas. Co., 30 Conn., 524; Walker 
v. Cronin, 107 Mass., 556-564; Mfg. Co. v. Hollis, 54 Minn., 253; Trans- 
portation Co. v. Oil Go., 50 W. Va., 611; Lancaster v. Hamberger, 70 
Ohio St., 156, reported with annotation in 1st A. & E. Anno. Cases, 249 ; 
Bank v. Bank, 21 Vt., 535 ; Raycroft v. Tainter, 68 Vt., 219 ; Guarantee 
Go. v. Home,  206 Ill., 403, and numerous other decisions of recognized 
authority. 

To make a few citations from the cases mentioned, in Iron Co. v. 
Uhler, supra, i t  is held, among other things, "That a lawful act is not 
actionable, though i t  proceeded from a malicious motive." 

I n  McCume v. Gas Co., supra, Sanford, J., delivering the opinion, 
said: "The allegation that the defendant cut off the supply of gas ma- 
liciously and wantonly and with intent to injure the plaintiff if of no 
importance in the determination of this question. Where a party has 
a legal right to do a particular act at pleasure, the motive which induced 
the doing of the act at the time in question can never affect his legal 

liability for the act, to whatever effect such motive may have upon 
(443) the quantum of damages when his liability is fixed." 

I n  Walker v. Crmin ,  supra, Wells, J., delivering the opinion, 
and in reference to the question we are discussing, said: "One may dig 
upon his own land for water or any other purpose, although he thereby 
cuts off the supply of water from his neighbor's well (citing Greenlee v. 
Francis, 18 Pick., 117). I t  is intimated in this case that such acts 
.might be actionable if done maliciously, but the rights of the owner of 
the land being absolute therein, and the adjoining proprietor having no 
legal right to a supply of water from the lands of another, the superior 
right must prevail. Acwrdingly, i t  is generally held that no action 
will lie again~st one for acts done upon his own land in the exercise 
of his rights of ownership, whatever the motive, if they merely deprive 
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another of advantages or cause a loss to him without violating any legal 
right." 

And in ~ran.s~o>tatio.i~ Co. v. Oil Co., supra, it was held: "A legal 
right must be invaded in order that an action for tort may be main- 
tained. The mere fact that the complainant may have suffered damage 
of a kind recognized by law is not sufficient, as there must also be a 
violation of a duty which the law recognizes." 

I n  regard to buildings and other superstructures affecting light and 
air, I find no American decisions in opposition to the principle sus- 
tained by these authorities, except those in the Supreme Court of Michi- 
gan. A contrary doctrine seems to have been engrafted upon the juris- 
prudence of that State, though i t  was originally established by a divided 
court in Burke v. Sinith, 69 Mich., 380. I n  that oase two of the judges, 
Campbell and Champlin, dissented. Campbell, J., filed a forcible and 
learned opinion, and Champlin, J., concurring with Judge Campbell, 
thus tersely states his position : "The decisions have been quite uniform 
to the effect that the motive of a party in doing a legal act cannot form 
the basis upon which to found a remedy against such party. Under 
these circumstances, i t  should be left to the Legislature to define and 
prohibit the act and declare a remedy, as has been recently done in 
Massachusetts, Vermont and some of the other States." 

I n  Sanky v. Academy, 8 Mont., 265, sometimes cited as being in 
accord with the Michigan decisions, i t  will be found that the defendant 
had constructed a fence on the plaintiff's side of a common alley, and 
the decision was made to rest upon the fact that there had been a 
wrongful invasion of plaintiff's right. 

And several of the other citations made and relied upon in the 
opinion of the Court not only fail to give it support, but are (444) 
directly contrary to the position maintained. Some of them, as 
in A.ikens v. Wkonsin ,  195 5. S., 194, were actions upon statutes 
affecting the question, and the fact that legislation was enacted on the 
subject gives indication that such action was required, and that with- 
out it no suit would lie. Others, as in Whatley v. Baugh, 25 Pa. St., 528, 
were suits for injuries caused by interrupting the flow of underground 
water having a well-defined channel and in which the owner of the 
servient tenement has some legal rights not to be interfered with, except 
in  the reasonable user of the dominant tenement; and the case of 
Chestley v. King, 74 Me., may also be upheld upon the same principle. 
See Gould on Waters ( 3  Ed.) sec. 290, where Greenleaf v. Franc*, 
also relied upon in the principal opinion, is said to have been overruled 
on the question presented by the subsequent case of Walker v. Cronin, 
mpra, and the author says that the doctrine announced in this last case 
is a settled law as to percolating water. 
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I n  the citation to 1 Cyc., 789, in the opinion of the Court, the entire 
section is as follows: "If an erection which deprives the adjoining 
owner of light and air is lawful, i t  is not per se a nuisance, and the law 
will not inquire into the motive with which the erection was made. I t  
has been held, however, that obstruction by one owner with intent to 
injure his neighbor, and without any advantage to himself, is unlawful." 
The last clause being predicated upon the Michigan decision, above ad- 
verted to. 

I n  12 A. & E., 1058, also referred to in the principal opinion, the 
statement is as follows: "According to the recent view of the common 
law, the erection of a fence upon one's own land is not an actionable in- 
jury to one's neighbor, although the erection may deprive him of light 
and air and may be dictated by motives of ill will. Special liability 
may, however, arise where title to the interrupted enjoyment of light 
and air has been acquired by contract; and in England, and perhaps one 
or two American jurisprudences by prolonged user, under the doctrine 
of ancient lights. There are some authorities of the United States 
which support a contrary rule with which malice makes that actionable 
which would otherwise not be so, and a doctrine has been declared that 
a fence erected maliciously and with no other purpose than to shut out 
the light and air from a neighbor's window is a nuisance," citing for the 
last position the Michigan decisions and the Montana case, above re- 
ferred to. 

The doctrine as established in England will be found to accord 
(445) with what I consider the overwhelming weight of American 

authority, as above indicated. See Chastmore v. Richads, 7 
House of Lords, 349 and 388; Allen v. Flood, Appeal Cases, 98, 1. I n  
this last case Lord Watson; in his opinion, thus states what is to my mind 
the correct principle, as follows: "Although the rule may be otherwise 
with regard to crimes, the law of England does not, according to my 
apprehension, take into account motive as constituting an element of 
civil wrong. Any invasion of the civil rights of another person is itself 
a legal wrong, carrying with i t  liability to repair its necessary and natu- 
ral consequence, in so far as these are injurious to the person whose right 
is infringed, whether the motive which prompted it be good, bad or in- 
different. But the existence of a bad motive in the case of an act which 
is in itself not illegal will not convert that act into a c i d  wrong for 
which reparation is due." 

A like doctrine prevails in Canada, as announced in Perrault v. Gau- 
their, 28 Can., 241. And text writers of approved excellence are to like 
effect. Thus, in Cooley on Torts, 1503, marginal, 830, the author says: 
"In the course of the preceding pages i t  has been made very manifest 
that when the question at issue is whether one person has suffered legal 
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wrong at the hands of another the good or bad motive which influenced 
the action complained of is generally of no importance whatever. What 
was said in the opening chapter of the work, that the exercise by one 
man of his legal right cannot be a legal wrong to another, has been 
abundantly shown to be justified by the authorities, even if i t  were not 
in itself a mere truism. 'An act which does not amount to a legal 
injury cannot be actionable because i t  is done with a bad intent.' 'Any 
transaction which would be lawful and proper if the parties were friends 
cannot be made the foundation of an action merely because they hap- 
pened to be enemies. As long as a man keeps himself within the law 
by doing no act which violates it, we must leave his motives to Him who 
searches the heart.' To state the point in a few words, whatever one 
has a right to do, another can have m right to complain of." 

And Jaggard on Torts, 55, says: "A mere intent to do wrong, or 
mere malice not resulting in conduct which violates a right or duty, 
is not actionable." See, also, Pollock on Torts, 152. 

There are no decisions more pronounced than our own in maintaining 
the doctrine that malice will not of itlself constitute an action where 
there has been no invasion of another's rights. . 

Thus, in White v. Kineacid, 149 N. C., 415, in the opinion, at 
419, the Court said : "It is a principle well established that (446) 
when a person, corporation or individual is doing a lawful thing 
in a lawful way, his conduct is not actionable, though i t  may result in 
damage to another; for, though the damage done is undoubted, no legal 
right of another is invaded. and hence it is said to be damnurn absaua - 

. injuria.  Thornason v. R. R., 142 N. C., 318; Dewey v. R. R., 142 N.*c., 
392." 

And in Biscoe v. Lighting Po., 148 N.  C., 404, Cownor, J., delivering 
the opinion, said: "In such cases the maxim, sic utero tuo ut alienurn 
non  laedas, is in no sense infringed. I n  its just sense i t  means, 'So use 
your own property as not to injure the rights of another.' When no 
right has been invaded, although one mtay have injured another, no 
liability has been incurred." 

And in the case of Richardson v. R. R., 126 N. C., 100, i t  was ex- 
pressly held that "malice, disconnected with the infringement of a legal 
right, is not actionable." 

I n  the presence of this vast array of adverse authority, fortified and 
upheld by the opinions of judges eminent for their wisdom, learning and 
piety, the statement that a contrary view is in accord with both good 
law and good morals would seem to be somewhat self-sufficing. Nor is 
the reference in the principal opinion to the moral aspects of the ques- 
tion any more illuminating. We are all, I trust, striving, at times some- 
what blindly, to attain to the perfect righteousness of the great Teacher 



I N  T H E  SUPREME COURT [I51 

as well ais Saviour of men; but in the present stage of our development, 
and with our limited human ken, it has been found best to confine litiga- 
tion in our civil courts to the enforcement of rights and the redress of 
wrongs growing out of an invasion of those rights, done or threatened, 
and not allow causes of action to be based upon motive alone. For here 
we enter upon the domain of taste and temperament, involving questions 
entirely too complex, varied and at time fanciful for satisfactory in- 
quiry and determination by municipal courts. I n  a case so near the 
border line as to divide this Court on a fundamental question as to 
rights of property it is well to recur to the facts. 

The plaintiff, a chief of police and owner of a house and lot, on com- 
plaint made, has caused the defendant to remove his stable from an ad- 
joining piece of property. The defendant, smarting under a sense of 
defeat, makes some hasty and ill-considered expressions, erects a fence 
on his own land and in the protection of his own property. He is now 
brought into court on the charge that the fence has been constructed 

from malicious motives ; that it is too high, the planks are rough 
(447) and undressed, and the house of plaintiff, presumably one room 

of it, has been rendered so dark that he cannot see how to shave. 
If plaintiff can succeed in this, the next grievance will very likely be 
found in the shape of the roof or the color of the paint; and the de- 
fendant, who had supposed that he was the owner of a piece of property, 
no doubt descended to him from his fathers. will find that in the evolu- 
tion of things modern he is only an occupant, holding subject to the 
capricious whims of some supersensitive and overly esthetic but influen- 
tial neighbor. 

I am of opinion that no cause of action has been stated in the com- 
plaint or in the evidence, and that the judgment of nonsuit should be 
sustained. 

MANNING, J., concurs in the dissenting opinion. 

STATE rm REL. NORTH CAROLINA CORPORATION COMMISSION AND 

MORGANTON RIWAIL MERCHANTS ASSOCIATION v. SOUTH- 
ERN RAILW-4Y COMPANY. 
(Filed 15 December, 1909.) 

1. Corporation Commission-Appeal-Procedure-Notice. 
When notice of appeal to the Superior Court is given to the Corporation 

Commission by a railroad company, and the other requirements of Revisal, 
see. 10r74, relating thereto, have been met by the company, it is sufficient 
without giving notice of the appeal to the complaining party in the pro- 
ceedings had before the commission, as upon this appeal the statute makes 
the commission the party plaintiff. 
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2. Removal of Causes-Federal Court-Petition-Jurisdictional Facts- 
Matter of Right. 

In proceedings for the removal of a cause from the State to the Federal 
courts upon the question of diversity of citizenship under the Federal 
statute, applicable, the State court is not bound to surrender its jurisdic- 
tion until a case has been made which on the face of the petition shows 
the petitioner has a right to the transfer of the cause to the Federal courts. 

3. Corporation Commission-Legislative Agency-Quasi Judicial. 
The Corporation Commission is not a judicial court but a mere admin- 

istrative agency of the State possessing certain quasi judicial and legis- 
lative powers. 

4. Removal of Causes-Corporation Commission-Legislative Functions- 
Police Powers-"Suits." 

In a matter before the Corporation Commission wherein certain citizens 
of a town were seeking an enforcement of certain changes of location and 
conditions of a railroad company's depot therein, the commission held, 
"In view of the facts, it is the opinion of the commission that the removal 
of the depot to the north side of the railroad and enlarging the warehouse 
space will promote the convenience, security and accommodation of the 
public." From this order the railroad company appealed under the pro- 
visions of the State statute to the State Superior Court, and there, in apt 
time and due form, filed a petition to remove the cause to the Federal 
Court, on the ground of diverse citizenship, alleging the jurisdictional 
amount: Held, the action of the commission was the regulation by the 
State through its lawfully constituted agency of a legislative function 
falling within its police power, and was not a "suit," within the purview 
of the Federal statute, removable to an inferior Federal tribunal. 

5. Removal of Causes-Corporation Commission-State Regulations-Fed- 
era1 Courts-Constitutional Law. 

The Federal courts have no jurisdiction over regulations of a legisla- 
tive character made by a State through its lawfully authorized agency, 
in this case, the Corporation Commission, unless the regulations are of 
such an unreasonable or arbitrary character as to be in effect not a mere 
regulation, but an infringement of ownership, or in some other way repug- 
nant to the protective clauses of the Fourteenth Amendment of the Federal 
Constitution. ' 

6. Same-Procedure. 
The only remedy that the common carrier has in the Federal court for 

relief from a regulation of a State, legislative in its character, alleged 
to be in contravention of the Fourteenth Amendment to the Federal Con- 
stitution, is upon writ of error from the United States Supreme Court 
after the carrier has exhausted the right of review and appeal open to it 
under the laws of the State. 

7. Removal of Causes-Federal Courts-Allegations of Petition-Jurisdic- 
tional Facts. 

The allegation in a petition of a carrier filed for the removal of a cause 
to the Federal Court upon the ground of diversity of citizenship under the 
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Federal statute, that certain changes in its depot ordered by the Corpora- 
tion Commission will cost it over two thousand dollars, does not per  se 
make the regulation an infraction of the Fourteenth Amendment of the 
Federal Constitution or give inferior Federal tribunals jurisdiction to 
pass on the propriety of such an order. 

8. Removal of Causes-Federal Courts-Jurisdiction-Corporation Commis- 
sion-Legislative Acts-Federal Constitution-Constitutional Law. 

Assuming that the mere fact that an order of the Corporation. Commis- 
sion made to compel the carrier to change the location and conditions of 
its depot to promote the convenience, security and accommodation of the 
public would be an invasion of interstate commerce, it does not transform 
the proceedings in which the order is made into "a suit at  law or in 
equity," and, as such, removable from the Superior Court of the State 
to an inferior Federal tribunal, upon the ground of diverse citizenship. 

9. Corporation Commission-Legislative and Judicial Powers-State Consti- 
tution-Removal of Causes. 

The Corporation Commission in ordering a carrier to make certain 
changes in its depot for the security, etc., of the public under the legisla- 
tive authority conferred, is not exercising strictly judicial functions, but 
those which are more legislative in their character; and whether the union 
of legislative and judicial functions of the Corporation Commission in a 
single hand is permissible under the State Constitution cannot be deter- 
mined on an appeal by the carrier from the refusal of the Superior Court 
to grant its petition to remove the proceedings to the Federal Court. 

WALKER, J., dissents. 

(449) APPEAL from Justice, J., a t  August Term, 1909, of BURKE. 
This proceeding originated before the Corporation Commission 

and upon appeal by defendant was duly docketed in  the Superior Court: 
At said term the plaintiff moved to dismiss the appeal because no 

notice had been served on B. F. Davis, president of the Merchants As- 
sociation of Morganton. At the same term the defendant filed a peti- 
tion and bond for removal to the Circuit Court of the United States. 
The court declined to allow the petition to remove, and sustained the 
motion to dismiss the appeal. 

The defendant excepted and appealed to the Supreme Court. 

Avery & Avery, E. M. Hairfield and Avery & Erwin for plaintiffs. 
S. J .  Ervin. for defendant. 

BROWN, J. 1. The motion to dismiss was improperly allowed, as 
the law required no notice to be served on B. F. Davis, president of the 
Merchants Association, as he was no party to the proceeding. It is 
not claimed that said association is a legal entity; but if i t  was, it is 
no party to a proceeding of this kind. 
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The statute ~rovides that when an appeal is taken from an order of 
this nature, made by the Corporation Commission, the State shall be 
the plaintiff, and that the cause shall be docketed, "State of North 
Carolina on relation of the Corporation Commission v. the appellant." 

As it is admitted that the defendant filed exceptions to the order with 
the Corporation Commission, and, when i t  received notice of the decision 
of the commission overruling them, gave the commission notice of ap- 
peal in apt time and in due form, the appeal should not have been dis- 
missed. Nothing else was required by the statute (Revisal, sec. 1074). 

2. Although the petition and bond for removal appear to be 
in all respects regular, and were filed in apt time, we are of (450) 
opinion that i t  appears upon the petition itself that this pro- 
ceeding is not such a suit a t  law or in equity, within the meaning of 
the acts of Congress, as can be removed into the Circuit Court of the 
United States. 

When the defect appears upon the face of the pe$ition, i t  is conceded 
that the State courts are not ousted of their jurisdiction, for they are 
not bound to surrender i t  until a case has been made which on its face 
shows the petitioner has a right to the transfer of the cause to the Fed- 
eral Court. Stolze v. Xtate, 117 U. S., 430; McCuZlock v. R. R., 149 N. 
C., 305; Winslow v. Collin~., 110 N. C., 121. 

I t  is admitted by the defendant that as long as this matter was pending 
before the commission i t  was not removable, under the act, inasmuch 
as that aommission is not a judicial court, but a mere administration 
agency of the State, possessing certain quasi judicial and legislative 
powers. Rut i t  is contended that when an appeal was taken from the 
order of the Corporation Commission, and the record was certified by i t  
to the Superior Court for trial, then the matter was no longer before a 
mere administrative tribunal, but was pending in a court of justice-- 
a judicial court-and there was an adverse controversy, action, or suit, 
pending between parties litigant-a plaintiff and a defendant-and this 
suit, action, or controversy, could be removed into the Circuit Court of 
the United States on the petition of the defendant, who was a nonresi- 
dent and a foreign corporation. 

We admit this general proposition to be sustained by the Supreme 
Court of the United States in several cases: Upshur v. Rich, 135 U. S., 
467; Boom Co. v. Pattersolt, 98 U. S., 403, and others. All these cases 
constituted the legitimate subject-matter of a suit between parties liti- 
gant. 

Although the term, "suit of a civil nature," as employed in the act of 
Congres~, is very comprehensive, i t  is construed to apply only to a pro- 
ceeding in a court of justice by which a litigant pursues that remedy 
which the law affords him. Westom v. Chccrlestolz, 2 Pet. (U. S.), 449. 
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Or, as stated in later cases, i t  applies to any proceeding in a court of jus- 
tice in which the plaintiff pursues his remedy to recover a right or claim. 
Sewing Alachine Cases, 18 Wallace, 553; Cohem v. Pirgimia., 6 Wheaton, 
264. 

And i t  matters not how the proceeding is formally disguised; 
(351) if in substance it is "a isuit," i t  will be treated as such for pur- 

poses of removal. 
' But the subject-matter of this proceeding does not, in the light of more 

recent decisions of the Supreme Court of the United States, constitute 
a suit, in the broadest acceptation of that word. The petition to remove 
describes this as "a proceeding to enforce the right of the Morganton 
Retail Merchants Association to have the North Carolina Corporation 
Commission order and direct this petitioner to remove its depot from 
the south side of the present main line of this petitioner to the north side 
of the present main line of this petitioner, and the ma.tter actually i n  
controversy involves the right of the defendant to have and maintain 
and use its present depot on the south side of its main line at Morganton, 
or whether or not i t  shall be compelled to construct another depot on the 
north side of its present main line, and the amount in controversy largely 
exceeds the sum of value of $2,000, exclusive of interest and costs." 

The record shows that certain citizens of Morganton, informally 
organized as the Morganton Retail Merchants Association, filed a peti- 
tion before the Corporation Commission setting forth their grievances 
in relation to the handling of freight by defendant at Morganton and 
alleging that the facilities provided were inadequate, and praying that 
the commission will cause an adequate freight depot to be constructed 
by defendant. The commission gave notice to the defendant and pro- 
ceeded to examine into the complaint, visiting Morganton for the pur- 
pose of having a personal inspection and a hearing of the matter. At 
this hearing the complainants and the defendant were represented by 
counsel. The commission made full findings of fact, and concluded as 
follows : "In view of these facts, it is the opinion of the commission that 
the removal of the depot to the north side of the railroad and enlarging 
the warehouse space will p r o ~ ~ o t e  the convenience, security and accom- 
modation of the public. Therefore, be i t  so ordered." To the findings 
and order the defendant excepted and appealed. 

Whether this order is justified by the facts is a controversy not now 
before us. That is a matter yet to be determined, when the defendant's 
appeal is finally heard. 

We refer to the findings for the purpose of demonstrating that the 
order appealed from is not a judgment of a court, but an administrative 
regulation made by a State agency in tbe exercise of certain legislative 
powers which the General Assembly has conferred upon it. I t  cannot 
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be questioned at  this day that railroads, from the public nature of their 
business and the interest which the public have in  their operation, 
a re  subject, as to their State business, to State regulation, which ( 4 5 2 )  
may be exerted directly by the legislative authority or by admin- 
istrative bodies endowed with power to that end. 

While the justness and feasibility of such regulations may be reviewed 
upon appeal by the State's own tribunals, endowed by legislation with 
such supervisory power, the Federal Courts have no jurisdiction over 
them, unless the regulation is of such an unreasonable or arbitrary char- 
acter as to be in effect not a mere regulation, but an infringement upon 
the right of ownership, or is in  some other way repugnant to the pro- 
tective clauses of the Fourteenth Amendment to the Federal Constitu- 
tion. Stone v. Farmers L. & T. Co., 116 U. S., 3 0 7 ;  R. R. v. Minnesota, 
1 3 4  U. S., 4 1 8 ;  R. R. v. Corp. Commission, 206 8. S., 1. And this can 
only be determined by the Supreme Court of the United States, up011 
writ  of error, after the carrier has exhausted the right of review and 
appeal open to it under the laws of the State. Prentis v. R. R., 211 IT. 
S., 210. That court has expressly repudiated the idea that the Federal 
courts, under the guise of protecting private property, may extend their 
authority to the subject of State regulation, a matter not within their 
competency. 

I t  is only when the assertion of the legislative power exceeds regula- 
tion and becomes equivalent to taking of property without due process 
or amounts to a denial of the equal protection of the laws, that the Fed- 
eral  power will interfere. 

This is the principle upon which the regulation relating to a schedule 
connection with another carrier was upheld by the Supreme Court of 
the  United States, commonly called the Selma Connection case ( R .  R. v. 
@ o r p  Commission, supra). While the judgment of this Court in that 
proceeding was reviewed and affirmed upon writ of error, i t  is perfectly 
manifest from the opinion that the supreme Federal tribunal never for 
a moment regarded the proceeding in that case as a "suit," within the 
meaning of the removal acts of Congress. 

The fact alleged in  the petition for removal, that i t  will cost the de- 
fendant over two thousand dollars to make the changes in  its freight 
station a t  Morganton directed by the commission, does not per se make 
the regulation an infraction of the Fourteenth Amendment, nor does 
tha t  allegation give the inferior Federal tribunals any jurisdiction to 
pass on the propriety of such an order. R. R. .v. Jacobson, 179 U. S., 
887  ; Worcester v. R. R., 58 N. Y., 152 ; People v. R. R., 70 N.  Y., 569 ; 
People v. R. R., 104 N. Y., 58. 

Assuming for the moment that the order in  question is an inva- 
sion of interstate commerce, as is contended, and as such may be ( 4 5 3 )  
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declared void by the Supreme Court of the United States, upon review, 
by writ of error, that does not confer any jurisdiction to pass on it, 
under the removal act, upon the lower Federal Courts. The fact that 
the regulation may be void on that account does not make i t  any the 
less a regulation, nor does i t  transform the proceeding, in which the 
order is made, into "a suit at law or in  equity." 

But i t  is manifest that the regulation does not impinge upon any Fed- 
eral law. The Federal Supreme Court has repeatedly recognized the 
right of a State, in the exercise of its police authority, to confer upon an 
administrative agency the power to make many reasonable regulations 
concerning the place, manner and time of delivery of merchandise mov- 
ing in the channels of interstate commerce. R. R. v. Mays, 201 U. S., 
321; Wire Co. v. Speed, 192 U. S., 500; McNeibl v. R. R., 202 U. S., 543. 

I t  is difficult to understand how a regulation intended to facilitate the 
receipt and delivery of freight by enlarging the facilities necessary for 
that purpose can be a burden upon or interference with interstate com- 
merce. 

But the principal contention of the defendant is that when, on appeal, 
this proceeding was docketed in the Superior Court, admittedly a judicial 
tribunal of general jurisdiction, i t  became a "suit at law7' and at  once 
removable into the Circuit Court. 

I n  the consideration of this auestion it is immaterial whether the 
Corporation Commission is a court or an administrative body, or both. 
And it is equally immaterial that the power of review i t  given to a State 
court of general jurisdiction. The subject-matter of the controversy 
remains a mere regulation, under the police power of the State, and 
cannot be the subject of a suit, within the meaning of the removal acts 
of Congress. 

When the State Courts undertake to review the propriety of the regu- 
lation in question, they do not exercise strictly judicial functions, but 
those which are more legislative in their character. Prentis v. R. R., 
211 U. S., 225. There is nothing in the Federal Constitution to prohibit 
this, or which injects into the case any Federal question. Whether this 
union of legislative and judicial functions in a single hand is permis- 
sible under the Constitution of this State cannot be determined upon 
this appeal. 

I n  the rate-regulation case, above cited, the Supreme Court of the 
United States says: "But we think it equally plain that the proceedings 

drawn in question here are legislative in their nature, and none 
(454) the less so, that they have taken place with a body which at an- 

other moment or in its principal or dominant aspect is a court, 
such as is meant by section 720. A judicial inquiry investigates, de- 
clares and enforces liabilities as they stand on present or past facts, 
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and under laws supposed already to exist. That is its purpose and end. 
Legislation, on the other hand, looks to the future and changes existing 
conditions by making a new rule, to be applied thereafter to all or some 
part of those subject to its power. The establishment of a rate is the 
making of a rule for the future, and is therefore an act legislative, not 
judicial, in kind." Again: "Proceedings legislative in nature are not 
proceedings in a court, within the meaning of Revised Statutes, sec. 
720, no matter what may be the general or dominant character of the 
body in which they may take place," citing McNeill v. R .  R., supra. 
"The decision upbn them cannot be res judicata. . . . All that we 
have said would be equally true if an appeal had been taken to the Xu- 
preme Court of Appeals and i t  had confirmed the rate. Its action in  
doing so would not have been judicial, although the questions debated 
by it might have been the same that might come before it as a court, 
and would have been discussed and passed upon by i t  in the same way 
that i t  would deal with them if they arose afterwards in a case properly 
SO called." 

To the same effect is the learned-opinion of Mr. Justice Bradley in 
the prior case of LTpshur Co. v. Rich, 135 U. S., 473; R. 9. v. Board, 
28 W. ba., 264. 

That this proceeding is not a "suit at law" is further manifest from 
the fact that obedience to the order cannot be enforced by resort to the 
ordinary final process of courts of general jurisdiction. The State court 
can compel performance only by resort to the high prerogative writ of 
mandamus, and that by authority of a special statute. Revisal, see. 
1080. But the Circuit Court of the United States have been denied the 
authority to issue writs of manda.mus, except as ancillary to or in aid 
of a pre6xisting jurisdiction, and i t  has been held that the acts of con- 
gress subsequent to the Judiciary Act have not enlarged their jurisdic- 
tion in this respect. Therefore i t  has been repeatedly decided that a 
proceeding for an original writ of mandamus pending in a State court 
is not a suit of a civil nature, at law or in equity, within the meaning of 
the removal acts. McIntyre v. Wood, 7 Cranch, 504; Davenport v. 
Dodge, 105 U. S., 237; Indiana v. R. R., 85 Fed., 1, and cases therein 
cited. 

For the reasons given, we are of opinion that this proceeding is not 
removable into the Circuit Court of the United States, but that 
the order dismissing appeal of defendant was improperly made. (455) 

Reversed. 

WALKER, J., dissents. 

Cited: Higson. v. I s .  Co., 153 N. C.,  38; Pruitt v. Power Co., 165 
N. C., 420; Corporation Commission v. R .  R., 170 N. C., 561, 568. 
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INTERSTATE COOPERAGE COMPANY v. EUREKA LUMBER COMPANY, 

(Filed 15 December, 1909.) 

1. Venue-Legislative Regulation. 
The venue for civil actions is a matter for legislative regulation and is 

not governed by the +es of the common law. 

2. Venue-Injury to Realty-Contiguous Tracts-Separate Counties. . 
There is a distinction drawn by the Revisal, see. 419, as to the venue 

of an action "for injury to real property" and that of anejectment brought 
to recover possession of land; and when it appears that, in an action of 
trespass for damages claimed by reason of defendant's cutting timber on 
certain contiguous tracts of land claimed by plaintiff and situated in two 
counties, the trespass complained of was entirely situate in an adjoining 
county to the one in which the action was brought, and the defendant 
having disclaimed title to all land in the county where action commenced, 
upon motion made in apt time the cause should be removed to the adjoin- 
ing county in which the alleged injury was caused. 

APPEAL by plaintiff from an order removing this cause for trial to 
the county of BEAUFORT. The motion was made at the return term, 
before the time to answer had expired, April Term, 1909, Superior 
Court of PAMLICO, Cooke, J., presiding. 

The facts are stated in the opinion of the Court. 

Moore & Dunn. and Small, MacLean & McMulZan for plaintif. 
W. B. Rodman. and W d e y  C. Rodman for defendant. 

BROWN, J. This motion was heard upon affidavits presented by both 
parties, and the record of the cause, at  chambeis in New Bern, on 13 
May, 1909. The judge made the following finding of facts: 

1. The court finds that this is an action to recover damagm for 
an alleged trespass by the defendant by cutting timber upon lands 
claimed by the plaintiff. 

2. That the lands described in the complaint are claimed by 
(456) the plaintiff under one deed, and that said lands, as looated by 

the plaintiff, lie partly in the counties of Pamlico and Beaufort. 
3. That the portion of the lands upon which the defendant has tres- 

passed, if there has been any trespass, lies within the county of Beaufort, 
and that the defendant has not committed any act of trespass upon any 
of the lands of the plaintiff which lie in the county of Pamlico. 

4. That there is a controversy between the plaintiff and defendant as 
to the ownership of the lands upon which the defendant has been cut- 
ting timber, but that this controversy does not extend to any of the lands 
described in the complaint which lie in the county of Pamlico, and that 
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the defendant has expressly in this action disclaimed any claim what- 
ever to any of the lands described in the complaint which lie in the 
county of Pamlico. 

The affidavits not only support these findings, but there seems to be 
no controversy in regard to their correctneis. The venue of civil actions 
i s  a matter for legislative regulation and is not governed by the rules of 
the common law. 8. v. Woodard, 123 N. C., 710. 

The statute controlling in actions of this character is section 419 of 
Revisal of 1905; Clark's Code, see. 190. I n  construing this section it 
has been held that where the-lands claimed, in an action of ejectment 
brought to recover possession of them, are contiguous and situated in two 
adjoining counties, the action may be brought in either. Thames  v. 
Jones, 97 N. C., 121. This is necessarily so, as the subject of the action 
i s  situated in both counties. 

I t  is to be noted, however, that the statute makes a distinction between 
actions to recover possession of real property and those brought to re- 
cover damages "for injuries to real property." I t  declares that actions 
for "injuries to real property" must be tried in the county in which the 
subject-matter of the action, or some part thereof, is situate, subject, of 
course, to the power of removal in the cases provided by law. 

The complaint shows that this action is brought to recover damages 
for  a n  injury to real estate, and not to recover possession of it, and it is 
this injury to real estate which is the subject of this action. The find- 
ings of fact have located the injury exclusively in the county of Beau- 
fort and no part of i t  in the county of Pamlico. Inasmuch as the de- 
fendants disclaim title to any land situated in Pamlico, and have done 
no injury to lands in that county, i t  would seem to be plain that the 
entire "subject-matter of the action" is situated in .the county of Beau- 
fort, and that, under the letter as well as the spirit of the law, 
the action must be tried therein. (457) 

The order of removal is 
Affirmed. 
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JOHNNIE WOOD, BY HIS NEST FEIEND, v. McCABE & COMPANY. 

(Filed 15 December, 1909.) 

1. Master and Servant-Hazardous Occupation-Negligence-Precautions- 
Duty of Employer. 

If by the exercise of a proper precaution a dangerous occupation can 
be engaged in without harmful results, it is the duty of those engaged 
in the business to use such precaution with reference to their employees, 
and if the employees are left in ignorance of the dangers incurred, the 

. employers are chargeable for their injuries. 

2. Same-Evidence-Nonsuit-Assumption of Risks. 
Evidence of defendant's negligence is sufficient upon which to refuse 

defendant's motion to nonsuit thereon, which tends to show, that defend- 
ant, engaged in constructing a railroad, employed a sixteen-year-old boy 
to take charge of its dynamite magazine, and, among other things, to 
pick up and carry to the magazine dynamite sticks left scattered about 
by its workmen; that, if left exposed to the weather, these sticks would 
more readily explode from a slight jar; that defendant had not instructed 

' the boy of the dangerous character of dynamite, he only knew dynamite 
would explode under a sixty-pound "jar," not understanding the meaning 
of the words; and that the injury complained of occurred while plaintiff 
was picking up some of the sticks left exposed by workmen several days 
before. In such instances the doctrine of assumption of risks is not pre- 
sented. 

APPEAL from Jwtice, J., a t  July  Term, 1909, of MODOWELL. 
Action to recover damages for personal injury. The suit appears to 

have been originally brought against the South and Western Railway 
Company, as well as the defendants, McCabe & Co., but no answer was 
filed by the railway company and no issue was submitted as to it, and 
no judgment taken against it. I t  is presumed the suit as to the railway 
company was not prosecuted. 

These issues were submitted to the jury: 
1. Was the plaintiff injured by the negligence of the defendant; as 

alleged in  the complaint ? Answer : Yes. 
2. Did the plaintiff, by his own negligence, contribute to his own in- 

jury, as alleged i n  the answer? Answer: NO. 
3. What damage, if any, is the plaintiff entitled to recover of 

(458) the defendant ? Answer : $6,441. 
From the judgment rendered the defendants McCabe & Co., 

appealed. 

Pless & Widorfie and St. John & Shelton for plaindif. 
Hudgim, Watson 62 Johmton for defendants. 
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BROWN, J. After examination of the several assignments of error, we 
are of opinion that'the merits of this appeal may be fully considered 
w o n  the motion to nonsuit. 

The evidence tends to prove that the plaintiff, a boy of sixteen years, 
was employed by the defendants, McCabe & Go., contractors, engaged 
in the construction of the South and Western Railway, and placed in 
charge of the dynamite magazine; that, among othe; duties-assigned 
to him, he had to pick up from the ground, where the roadbed was being 
constructed, the dynamite sticks, left scattered about by the workmen, , 

and carry them to the magazine. The evidence shows that the boy was 
required to do this work without being given any instruction8 as to dyna- 
mite, its nature or dangers, the nature of the danger to be apprehended, 
or any other instructions of any kind as to handling it. The plaintiff 
so states, and no witness for the defendant claims to have given him any 
specific instructions nor to have described the danger, but some of them 
state that they had told him that it was dangerous. Plaintiff states 
explicitly that all he knew about the explosive qualities of dynamite was 
that it took a sixty-pound jar to put i t  off, but did not know what a 
sixty-pound jar was. 

There is evidence tending to prove that dynamite, after exposure, be- 
comes highly explosive, and a very slight jar will explode it. The plain- 
tiff, in discharge of his duty, picked up some sticks left on the ground 
by the workmen for some two or three days, and they exploded and seri- 
ously injured him. 

  he defendant6 in the exercise of ordinary care and prudence, should 
never have placed a boy of sixteen in charge of a dynamite magazine, 
but we are not now called upon to declare that such thoughtlessness is 
per se actionable negligence. The uncontradicted evidence shows the 
extremely dangerous duties of guarding, picking up and handling that 
highly dangerous explosive were assigned to this sixteen-year-old lad, 
without any instructions sufficient to enable him to guard against danger 
to himself. Had he been instructed that dynamite when exposed to the 
weather would explode more readily and from a very slight jar, 
he would have been forewarned and enabled to guard against a (459) 
danger he had been apprised of. Under such conditio&, there 
might be some foundation for the application of the doctrine of assump- 
tion of risk. 

I f  an occupation, attended with danger, can be prosecuted by proper 
precaution without %armful results, such precaution must be taken, or 
liability for injuries will follow if injuries ensue; and if'laborers, en- 
gaged in such occupation, are left by their employers in ignorance of the 
dangers incurred, and suffer in consequence, the employers are charge- 
able for their injuries. 
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The explosive nature of dynamite and the increased danger of its 
explosion when left out, exposed to atmospheric influences, was undoubt- 
edly well known to these railway builders, and such knowledge was a 
continuing admonition to them to take every precaution to protect those 
who handle it, certainly by imparting to them proper instructions. . 

I n  commenting on this subject, Justice Field has well said, in  Mather 
v. Rillston, 156 6. S., 399: ('So, too, if persons engaged in dangeroas 
occupations are not informed of the accompanying dangers by the pro- 
moters thereof, or by the employers of laborers thereon, and such labor- 
ers remain in  ignorance of the dangers and suffer in consequence, the 
employers will also be chargeable for the injuries sustained. Both of 
these positions should be borne constantly in mind by those who engaga 
laborers or agents in  dangerous occupations, and by the laborers them- 
selves, as reminders of the duty owing to them. These two conditions 
of liability of parties employing laborers in hazardous occupations are 
of the highest importance, and should be in  all cases strictly enforced." 

All courts and writers agree that the degree of care required of per- 
-sons using such dangerous instrumentalities as dynamite in  their busi- 
ness is of the highest, and what might be reasonable care in respect to 
grown persons of experience would be negligence as applied to youths 
and children. 7 A. & E., 441; Matson v. R. R., 111 Am. St., 487. 

Applying these settled principles to the uncontradicted evidence, it 
would seem to be plain that, in  any view of it, the plaintiff is entitled 
to recover of the defendants, McCabe & Co., if such facts are found to 
b e  true. 

Upon a review of the entire record, we find no reversible error. 
No error. 

Cited: Cochrart v. Mills Co., 169 N. C., 62; Barnett v. Mills, 167 N.  
*C., 583; Dunn v. Lumber, 172 N. C., 136. 

(460) 
M. W. STERN v. W. J. BEINBOW. 

(Piled 15 December, 1909.) 

1. Deeds and Conveyances-Contracts to Convey Lands-Guarantee of Num- 
ber of Acres-Parol Evidence. 

In an action to reform a written contract to conxey land in conformity 
with an alleged guarantee of the vendor that the tract contained a certain 
number of acres, which, in fact, it did not contain, it is not necessary 
that the guarantee be in writing. The requirement imposed in this case, 
by the trial judge, that plaintiff show that defendant had omitted the 
guarantee from the written instrument, was not to defendant's prejudice 
and therefore not reversible error. 
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2. Deeds and Conveyances-Contracts to  Convey Lands-Guarantee of Num- 
ber of Acres-Option of Grantee-Remedy-Measure of Damages. 

When plaintiff has alleged and proven that the defendant had guaran- 
teed that a certain tract of land, the subject of a written contract to convey 
between them, contained a hundred acres, and in fact, that it contained 
something less than eighty acres, i t  is optional with him to cancel the 
contract or take a deed for the land with a pro rata abatement in the 
price. In the latter case he may recover such damages arising from the 
loss of rents and profits he may have sustained as the proximate and 
direct result of having been wrongfully kept from the possession, less the 
interest on the unpaid balance of the purchase price. 

3. Same-Actual Damages-Rents and Profits. 
Plaintiff having established by the verdict of the jury, under competent 

evidence and correct instructions of law, that a contract to convey lands 
made with him by defendant should be reformed so as to include a guar- 
antee that it contained one hundred acres, and that in fact it contained 
less than eighty acres, and also, certain loss of rents and profits by rea- 
son of his having been wrongfully kept from possession, he is entitled to 
a judgment that defendant hold the lands as a security for the balance 
of the purchase price due, with interest thereon, ascertained by deducting 
from the purchase price the amount thereof theretofore paid, and such 
damages as directly and proximately resulted to plaintiff by the wrongful 
withholding of the possession by the defendant. 

4. Deeds and Conveyances-Contracts to Convey Lands-Breach-Damages 
Remote. 

The plaintiff cannot recover of the defendant, as damages for unlawfully 
withholding possession of certain lands he had contracted to convey, the 
expense of moving his son and family from an adjoining State and board- 
ing them during the time the possession had thus been withheld, such 
damages being too remote. 

5. Issues, Inconsistent-Verdict-Judgment. 
The exception by appellant to a judgment rendered on the verdict in 

favor of appellee, on the ground of inconsistent issues, cannot be sus- 
tained when it appears that appellee was entitled to his verdict on the 
answer of the jury as to each. 

MANNING, J., dissents. 

APPEAL by defendant from Long,  J., a t  February Term, 1909, of (462) 
GUILFORD. 

The facts are stated in  the opinion. 

King & Kimbal l  for plaintiff. 
Morehead & S'app for defendant. 

CLARK, C. J. The jury.found, in  response to the issues submitted, that 
the defendant contracted to sell and the plaintiff contracted to buy the 
lands referred to in the complaint and included in  the survey set out i n  
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the complaint; that the defendant represented to the plaintiff and guar- 
anteed him that there were 100 acres in the tract, and the plaintiff, so 
believing, was induced to contract to pay therefor $5,850; that, in fact, 
the tract contained only 78 3-100 acres; that the plaintiff would not have 
bought the lands if he had known at  the time that the area was less 
than 80 acres; that the defendant, falsely and fraudulently, in order 
to induce the plaintiff to buy the land, represented to him that the tract 
contained 100 acres, and the plaintiff, relying upon such representation, 
did purchase said land; that the plaintiff, on account of the deficiency 
in the acreage, is entitled to an abatement in the price of $1,238.45, and 
is also entitled to recover $355 damages. 

Upon this verdict the court entered judgment that the defendant holds 
the lands described in the complaint, first, as a security for the balance 
of the purchase-money, and next thereafter for the benefit of and to be 
conveyed, with the joinder of his wife, to the plaintiff, on payment of 
the purchase money, to wit, $4,611.55, on account of the purchase price 
of the land, less $100 paid 12 November, 1906, which sum the defendant 
is entitled to recover of the plaintiff, less the further sum of $355, dam- 
ages assessed by the jury, with interest on the balance from 12 Novem- 
ber, 1906, upon payment of which sum the said defendant will execute 
deed in fee (with the joinder of his wife in the conveyance), with the 
usual covenants of warranty, seizin, etc., and give possession therewith 
to the plaintiff. 

This action is brought for the purpose of reforming an agreement, 
entered into 12 November, 1906, between the defendant and wife and the 
plaintiff, giving the plaintiff an option for the purchase of the said 
lands, to make i t  speak the truth, by inserting a guarantee alleged to 
have been given by the defendant and wife that the said tract contained 
100 acres, and to procure specific performance by the execution of 
a deed for the correct number of acres, upon payment of the agreed 
purchase price, reduced by a pro rata amount for the deficiency in the 

number of acres. 
(462) I t  appeared in evidence that the defendant had advertised the 

land for sale in the Greensboro Patriot as containing 108 acres, 
and that he had listed i t  in writing, with a real estate agent, as his 
agent, to sell the same, as containing 108 acres, and that said agent so 
represented i t  to the plaintiff, 'and that the defendant, in a personal 
interview with the plaintiff, guaranteed that the tract contained 100 
acres; that the tract of land consisted originally of three tracts, which 
had been bought by the defendant, and that, adding up the acreage set 
out in the three deeds to the defendant, the sum was between 75 and 80 
acres. The defendant denied that he had guaranteed the number of 
acres or that anything was omitted from the contract in evidence. 

446 
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When a contract is reduced to writing, parol evidence cannot be 
admitted, to vary, add to, or contradict the same. But when a part of 
the contract is in parol and part in writing, the parol part can be proven 
if i t  does not contradict or change that which is written. Nissen v. Mining 
Co., 104 N.  C., 310, and citation in annotated edition. 

I t  is true, also, that an agreement for the conveyance of the land is 
not binding unless reduced to writing and signed by the party to be 
charged; but a guarantee of the number of acres, like the receipt of the 
purchase-money or recital of the consideration, is not required to be in 
writing. Sherrill v. Hagan, 92 N. C., 349; McGee v. Craven, 106 N.  C., 
356; Currie v. Hawkins, 118 N.  C., 595; Quinn v. Sexton, 125 N.  C., 
452; Brown v. Hobbs, 147 N.  C., 77. 

I n  requiring, therefore, the plaintiff to show that the guarantee of 
the acreage was omitted from the instrument by mistake, the court 
placed an undue burden upon the plaintiff, but of this the defendant 
cannot complain. 

1 n  a contract to convey, or a conveyance of land, if there is a shortage 
i n  the number of acres, the grantee is not entitled to a pro rata abate- 
ment in the purchase price if both parties had equal source of informa- 
tion (which was not the case here), unless the vendee has taken a guar- 
antee as to the number of acres. Smathers v. Gilmer, 126 N. C., 757. 
But this is what the plaintiff contends he did on this occasion, and the 
jury has found this issue i n  accordance with his testimony. I t  was 
optional with the vendee, in  view of so material a shortage, to cancel 
the contract or to take the deed with pro rata abatement in the price. 
26 A. & E. (2 Ed.), 116. 

The defendant contends that the verdict was inconsistent in  finding 
on the third issue that the defendant believed the land contained 100 
acres, and in  response to the sixth issue that he was guilty of 
fraud in  inducing the plaintiff to believe that i t  con- (463) 
tained 100 acres. Both these allegations were in the complaint, 
there being two causes of action set out. There was evidence to support 
both, and the issues were submitted by consent. This is not the case of 
inconsistent findings upon the same evidence, nor is i t  the case where 
one finding would require a judgment in  favor of the plaintiff and the 
other a judgment in  favor of the defendant. I n  McCaskill v. C u ~ r i e ,  
113 N. C., 316, i t  is said: "A careful review of the cases in which this 
Court has given its approval to setting aside verdicts on account of 
inconsistent findings discloses the fact that the rulings have invariably 
rested upon the ground that there were two responses to different issues 
in  each case, one of which would support a decree for the defendant, 
while the other would entitle the plaintiff to recover. So that, the court 
could not proceed to judgment, because there was no principle of law 
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which empowered the judge to choose between the two contestants, both 
of whom had been declared by the jury to be the prevailing party, 
Mitchell v. Brown, 88 N.  C., 156; Bank v. Alezader, 84 N. C., 30; 
Morrison v. Watson, 95 N.  C., 479; I'umentine v. R. R., 92 N, C., 638; 
Porter v. R. R., 97 N. C., 66; Allen v. Sallinger, 105 N. C., 333; Puffer 
v. Lucas, 107 N. C., 322. But when the verdict points out who is the 
prevailing party, and determines distinctly the facts upon which the 
nature and measure of his redress depend, the court is not precluded 
from pronouncing the sentence of the law upon the findings, because, 
upon two allegations in the complaint, in the nature of separate counts 
in a declaration or distinct grounds of action, issues have been framed 
and responses returned which are not in perfect harmony with each 
other, when i t  appears that upon either finding, considered separately, 
the same party (here the plaintiff) would be entitled to precisely the 
same judgment. I n  the case at  bar, whether the defendant inserted the 
description of the 150-acre tract of land in the deed before it was signed, 
and, by undue influence or false representation, induced the grantor to 
execute i t  in that shape, or whether, after execution, he forged the por- 
tion of the deed embracing the calls of that tract, in either event the 
court would declare the deed fraudulent and void as a conveyance of the 
150-acre tract, and adjudge that the plaintiff recover the possession and 
costs in the action. . . . If the judge who presided in the court. 
below entertaibed any doubt about the weight of the evidence and 
thought that the findings of the jury upon both issues, together with 
other circumstances, indicated that they were unduly biased in favor 

of the plaintiff, he might have set aside the verdict in the exer- 
(464) cise of-a sound discretion, and the order would not have been 

reviewable here. But we do not think that the verdict is so con- 
tradictory or inconsistent that the court could not see what judgment 
should be entered. Mere informality will not vitiate a verdict if it 
appears that no injustice will result from an adjudication upon its sub- 
stance or general purport. Hawkins a. LSouse, 65 N. C., 614; McMahom 
v. Miller, 82 N. C., 317; Walker v. Mebarn, 90 N. C., 259. . . . We 
have extended our examination of authorities upon practice in cases 
of this kind to the text writers and decisions of other courts, and we 
have not found any case where two findings which support.precisely the 
same judgment in favor of the same party have been set aside on the 
ground of inconsistency in the verdict." 

The foregoing is the case presented here. The plaintiff is entitled to 
precisely the same relief, regardless of which of the issues (three and 
six) the jury answered affirmatively. I n  no phase of the case is the 
defendant edtitled to a decree upon the findings of the jury; and by no 
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possibility, with reference to the relief sought, is injury done him by 
the findings on the sixth issue. 

There were sundry exceptions to the evidence, i n  which we find no 
error and which require no discussion, in view of what we have said, 
which is also conclusive as to the exceptions for the refusal of certain 
prayers for instructions. The charge was full and complete, and not 
excepted to, in  any material particular. The jury evidently understood 
the facts in issue and have determined them. 

As to the ninth issue, the plaintiff was entitled to recover the net 
value of the wheat crop, if (as the jury found) i t  was to pass to the 
vendee, but not the expense of bringing his son and family from Vir- 
ginia and boarding them while disappointed of getting possession. This 
was too remote. The damages while wrongfully kept out of possession 
of realty are the rents and profits, while the vendor is entitled to inter- 
est on the purchase-money. I f  there were any mesne profits, except the 
wheat, probably the parties can agree as to their value; if not, the court 
below will permit the plaintiff to amend his complaint, and there will 
be a new trial of the ninth issue, as to the wheat and value of other mesne 
profits. I n  all other respects we find 
. No error. 

MANNING, 5.) dissenting: Concurring with the conclusion reached by 
the Court, that a partial new trial should be had, I regret that I cannot 
agree with them in the conclusion reached in the disposition of the 
principal questions presented by the appeal. I n  my opinion, the (465) 
option giving the plaintiff thirty days to determine his accept- 
ance or rejection, it, when accepted, became the contract and embodied 
all its terms, and i t  was not permissible to add to or vary its terms. I f  
this were permitted, mow constat, that the defendant would have made 
such a proposition. 

Cited: Ha,miMon v. Lumber Co., 160 N.  C., 52; Bethel1 v. McKinney,  
164 N. C., 78; Palmer v. Lowder, 167 N. C., 333; Turner  v. Vann ,  1'71 
N.  C., 129. 

WILLIAM TV. GUY v. O. S. CASUALTT COMPANY. 

(Filed 15 December, 1909.) 

1. Insurance, Health-Notice of Sickness-Interpretation of Contracts, 

A policy of health insurance requiring "written notice to be given in 
ten days by the insured or his attending physician to the company" of 
the disease by reason of which the indemnity is claimed, by reasonable 
intendment and construction is to afford the company opportunity to 
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investigate conditions for the purpose of preventing imposition, and means 
that the notice must be given "within ten days of the beginning of that 
part of the illness for which the insured claims payment." 

2. Same-Reasonable Notice-When Notice Not Required. 
The notice to an insurance company of indemnity claimed under a 

health policy requiring that written notice be given to the company by the 
insured or his attending physician, is suLticient if given by any relative or 
friend, etc., acting on behalf of the insured, though their failure to do so 
when the insured is unable to request it is no bar on the insurance. The 
rule intimated in Williams zr. Casualty Cb., 150 N. C., 598, cited and 
approved. 

3. Evidence-Findings by Court-Irreconcilable Findings-Judgments-Ap- 
peal and Error-Procedure. 

When the judge, in the trial court, who by agreement of the parties 
was to have found the facts, sets out certain evidence which is conflicting 
and irreconcilable, finds it all to be true and renders judgment thereon, 
it is reversible error, and the judgment will be set aside. 

4. Same-Insurance-Health Policy-Notice of Sickness. 
When the defense to an action to recover an indemnity for sickness 

under a health insurance policy is that notice was not given as required 
by the pdlicy, and the judge, under an agreement of the parties, in finding 
the facts sets out evidence tending to show that plaintiff was incapacitated 
by the sickness to notify the defendant, or cause it to be notified, and evi- 
dence per contm, the court on appeal will set aside his judgment in favor 
of defendant on the evidence, and order a new trial. 

(466) APPEAL by plaintiff from Justice, J., at September Term, 1909, 
of MCDOWELL. 

The facts are stated in  the opinion of the Court. 

Pless d? Widorne  for plaintiff. 
W .  2". M o r g a ~  for defe.n&nd. 

CLARK, C. J. This is an action upon a health-insurance policy, begun 
before a justice of the peace, for eight weeks indemnity, at  $10 per 
week, on account of plaintiff's sickness. The policy requires that "writ- 
ten notice of such disease be given by the insured or his attending phy- 
sician to the company a t  its home office within ten days of its contrac- 
tion." 

I n  some cases, especially in  certain diseases, the condition of the 
patient may be such, by reason of his mental condition or violent phys- 
ical suffering, that he cannot give the notice. I n  such cases the rule 
intimated i n  Williams v. Casualty Co., (this same defendant), 150 N. 
C., 598, is that, where the patient, on account of his condition, is unable 
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to give notice, he would be excused, if the failure to give notice is with- 
out negligence on his part. 

Nor do we think that "within ten days of its contraction" can reason- 
ably be construed to mean what the defendant contends that i t  does. In 
many, perhaps most cases, diseases are "contracted" months or years 
before the time when, like an underground river, they come to the sur- 
face. And, even then, many more than ten days may pass before the 
disease compels the sufferer to quit work or otherwise entitle him to 
claim benefit under a health insurance policy. We think the fair and 
just meaning is that the notice must be given "within ten days of the 
beginning of that part of the illness for which the insured claims pay- 
ment," so that the company shall not be liable for more than ten days 
payment prior to the time when i t  receives notice; the object of the pro- 
vision being that it may investigate and prevent imposition. I n  those 
very rare cases where the condition of the insured is such that he can . " 
neither give notice himself nor ask his physician to do so, failure to 
give notice is excused. Of course, the notice to the company may not 
only be given by the physician, but any relative or friend acting on 
behalf of the insured, though their failure to do so when the insured is 
unable to reauest i t  is no bar on the insured. 

I n  the present case the plaintiff put in, besides oral testimony, the 
correspondence between himself and the defendant, and the proofs of 
loss made by himself, the affidavit of his attending physician and 
the statement of his employer. I t  was agreed that the judge (467) 
should find the facts; but, instead of doing so, he sets out the tes- 
timony and the above affidavit, statement and correspondence, "all of 
which the court finds to be true, as stated." There is irreconcilable con- 
flict. The attending physician's affidavit is that the plaintiff was 
"totally dimbled for thirty days, from 12 February to 12 March, 1908, 
during which time he could give no atterntion whatever to business, and 
such disability was immediate and contimous." His own aflidavit was 
to the same purport, and this evidence, if true, as the judge found, might 
have justified the delay in not giving the notice in ten days. On the 
other hand, there was oral evidence coming from the plaintiff and the 
defendant's letters, all likewise found to be true, which would have jus- 
tified a cliff erent conclusion. 

The judgment must be set aside. The evidence will be submitted to a 
jury (unless the parties again agree that the judge may find the facts) 
and the law applied as herein stated. 

New trial. 

HOKE, J., concurs in result. 
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H. G.  TYSON v. CITY O F  SALISBURY. 
(Filed 15 December, 1909.) 

1. Bond Issues-Legislative-i'Aye" and "No" Vote-Constitutional Law- 
Clerk's Erroneous Endorsement-Title of Bill. 

An act to allow a city to issue bonds passed upon its various readings 
with the "aye" and "no" vote in accordance with the Constitution, is not 
rendered invalid after its passage in one branch of the Legislature by the 
erroneous endorsement of the clerk of the other branch thereof, when it 
appears there was no substantial difference therein, the numbers of the 
bill corresponded in every respect, the title on the face of the bill was 

452 

IN RE R. R.;  TYSON v. SALISBURY. 

IN RE CAROLINA, CLINCHFIELD & OHIO RAILWAY COMPANY, E. E. 
HENLEY AND SQMfiEri MILLER, RESPONDENTS. 

(Filed 15 December, 1909.) A 

Contempt. 
In these proceedings for contempt no error is found on appeal after an 

examination of the evidence and findings of the lower court. 

APPEAL from Joseph S. Adam, J., as of February Term, 1909, of 
MODOWELL. 

This is an appeal from the order of his Honor adjudging the above- 
named respondents in  contempt. His  Honor imposed a fine of $250 
upon the corporation and a fine of $100 each upon the other two respond- 
ents. The respondents appealed. 

Hudgins, Watson & Johnson and J. Norment Powell for respondents. 
No counsel contra. 

PER CURIAM: On 6 November, 1908, a restraining order was issued 
in  the case of Hefner v. The Carolina, Clinchfield and Ohio Raib- 

( 4 6 8 )  way, pending in  the Superior Court of McDowell County, en- 
joining the railway company above named and its agents from 

using a certain tramway across Hefner's land, as well as from removing 
certain steel rails laid down upon a tramway over said lands. This in- 
junction was served on 7 November,. 1908. 

I t  was for willful disobedience of this order that the proceedings for 
contempt were instituted before Judge Adams, who was the successor of 
Judge Murphy as judge of the Fifteenth Judicial District. 

We have carefully examined the findings of fact made by his Honor 
and the evidence introduced upon the hearing before him, and are of 
opinion that the findings of fact and the judgment of the court are fully 
warranted. The judgment is 

Affirmed. 
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unchanged, no other bill of like import was introduced at that session, 
and that the one first introduced became the act as finally ratified. Im- 
provemeat Co: v. Comrs., 146 N. C., 353, cited and approved. 

2. Bond Issues-Legislature-Various Issues-Different Purposes-Elections 
-Interpretation of Laws. 

An act authorizing a city to issue bonds in the amount of $300,000, the 
issue in the first year not to exceed $100,000, and in any subsequent year 
'not to exceed $50,000: H e l d ,  (1) a grant of legislative power for the 
issuance by the city of $300,000 in bonds if so much were required for the 
purposes set forth in the act, and if it were found by the city that so 
much would not be required, then for the amount ascertained by the city 
and designated by the act and in accordance with its terms is constitutional 
and valid; (2) the intent of the Legislature was that one election be held 
for the various issues of bonds, and that the issues were for various speci- 
fied purposes does not affect the question or change this ruling. 

3. Bond Issues-Elections-Notice-Legislative Acts-Substantial Compli- 
ance. 

Objection made in this case to the regularity or validity of an issue of 
bonds by a city, that the ordinance calling an election and the notice of 
the election was clearly stated in two newspapers publishing it, and that 
a sufficient opportunity to register and vote was given to all the qualified 
voters of the city, and that the requirements of the act were substantially, 
if not fully, complied with by the city authorities. 

4. Same-Maturity of Bonds. 
I t  is not necessary for the aldermen of a city to state the maturity of 

certain bonds to be roted upon in the call or notice of the election, when 
the act giving authority therefor refers that matter to their determination. 
In  this case it appears that these matters were specifically stated in the 
call of election, and that the voters fully uriderstood the proposition. 

APPEAL from Justice, J., at May Term, 1909, of CATAWBA. (469) 
This action was brought for the purpose of testing the validity 

of certain bonds intended to be issued by the city of Salisbury for the 
purpose of finding the city's floating debt of $50,000, and for the fur- 
ther purpose of extending, enlarging, maintaining and operating the 
waterworks and sewerage system of the city, and of building, construct- 
ing, improving and maintaining its streets and sidewalks. The city of 
Salisbury caused an act to be passed by the General Assembly of North 
Carolina authorizing and empowering the board of aldermen of said 
city to issue bonds, not exceeding the Bum of $300,000, in such denomi- 
nations and forms and payable at such times and places as the board of 
aldermen may determine, provided that not more than $100,000 should 
be issued the first year and $50,000 in  any subsequent year, until a 
whole $300,000 shall have been issued. The parties waived a trial by 
jury and agreed that the judge might find the facts and enter such 
judgment thereon as in law he might think was proper, subject to the 
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right of appeal by either party. Under this agreement, the judge found 
the following facts and entered judgment in favor of the defendant, as 
will herein appear : 

1. That the plaintiff is a resident and taxpayer of the city of Salis- 
bury, North Carolina. 

2. That the city of Salisbury is a municipal corporation, duly char- 
tered and existing under and by virtue of the laws of North Carolina. 

3. That on 6 March, 1907, the General Assembly of North Carolina 
passed, enrolled, ratified and sent to the office of the Secretary of State 

an act entitled "An act to allow the city of Salisbury to issue 
(470) bonds," the same being published in the Private Laws of North 

Carolina, Session 1907, as chapter 335. 
4. On 26 February, 1907, there was introduced in the House of Rep- 

resentatives a bill to be entitled "An act to allow the city of Salisbury 
to issue bonds." 

5. This was the only bill which was introduced in the Legislature of 
1907 providing for issuing bonds for the city of Salisbury. 

6. This bill was passed on three separate readings in the Senate and 
in the House, with the yeas and nays duly entered on the journals of 
both branches of the Legislature on the second and third readings, and 
i t  was duly enrolled and ratified on 6 March, 1907, all of which is set 
forth on the back of the original bill. 

7. That the journal entries on the bill are as set out in "Exhibit B," 
attached to the complaint therein. 

8. That the bill, as originally introduced, was not amended in the 
House or in the Senate, and the original bill, which took the number 
1566 in the House and 1428 in the Senate, is in the same words and 
figures as the act which was finally passed, enrolled, ratified and sent to 
the office of the Secretary of State. 

9. That the board of aldermen of the city of Salisbury, after the pass- 
age of said act and on 22 July, 1907, duly and regularly enacted an ordi- 
nance providing for an election in the city of Salisbury to pass upon 
the question of issuing bonds under said act, as set forth in the ordi- 
nance. 

10. Pursuant to said ordinance and to the notice of election, an elec- 
tion was held in the city of Salisbury on 1 October, 1907, in compliance 
with all provisions of the law governing such elections, and a majority 
of the qualified voters of the city of Salisbury, at this election, voted a 
ballot, as provided in the ordinance and in the notice, with the word 
"Issue" upon it. 

11. The board of aldermen thereupon determined, after fixing the 
time and place of payment, the amount and the purpose of the issue, to 
issue $100,000 of bonds, which bonds were issued and sold, being dated 
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1 April, 1908; $50,000 of the proceeds of the sale of said bonds being 
used to fund the city's floating debt and the remaining $50,000 for street 
improvements, as provided in  the act. 

12. Thereafter, in due time, the board of aldermen of the city of Salis- 
bury duly and regularly determined to lay bitulithic streets in  the city 
of Salisbury, at  a cost of $50,000, and to this end contracted with the 
Atlantic Bitulithic Company to do the work, agreeing to deliver to the 
said company, on or before 15 April, 1909, the proceeds from the 
sale of $50,000 of bonds, to be dated 1 April, 1909, or to deliver to (471) 
said company said bonds, in  accordance with the terms of the 
agreement, and the city of Salisbury has been and is now negotiating 
for the sale of said bonds to pay for the work cf the Atlantic Bitulithic 
Company, which has now been completed. 

I t  is now, on motion of Burton Graige, counsel for the defendant, 
ordered and adjudged that the city of Salisbury is fully authorized by 
the act of the Legislature of 1907, referred to in  the pleadings, and by 
the action taken thereupon by the board of aldermen of the city, to issue 
and sell the bonds in  dispute, which, when duly and regularly issued 
by the board i n  the form prescribed and determined by the board of 
aldermen, will be legal and binding obligations upon the city of Salis- 
bury. I t  is further ordered and adjudged that. the motion herein for an 
injunction to prevent the issuance of the bonds be and the same is de- 
nied. I t  is further ordered that the plaintiff pay the costs, to be taxed 
by the clerk. B. I?. LONG. Judge. 

The plaintiff excepted to this judgment and appealed to the Supreme 
Court. 

Edwin C. Gregory for plaintiff. 
Burton Craige for defeltdant. 

WALKER, J., after stating the case: We do not well see how there 
could be any doubt or uncertainty as to the authority of the city of Salis- 
bury to issue the bonds, the validity of which is now questioned by the 
plaintiff. It sufficiently appears by the journals of the 1-Iouse of Repre- 
sentatives and the Senate that the bill, as it was first introduced, became 
the act as finally ratified, enrolled and transmitted to the office of the 
Secretary of State, all of which will appear from the numbers of the bill 
as i t  passed its several readings. There was nothing in  the journal to 
show that i t  was ever amended in any way. The judge below has found 
as a fact, and i t  is not controverted, so far as i t  appears in  the case and 
the briefs of counsel, that the only bill introduced in the Legislature per- 
taining to the issuing of bonds by the city of Salisbury during the session 
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of 1901 was a bill to be entitled "An act to allow the city of Salisbury 
to issue bonds," i t  being the same title as found in  the bill which was 
ratified and sent to the office of the Secretary of State from the House 
and Senate, in  both of which branches of the Legislature the numbers 
of the bill correspond in every respect. I t  is evident that the clerk of 

the House entered in his journal the title of the bill as i t  appeared 
(472) on the back of the bill, and not the title as i t  appeared on the 

face of the bill. The two titles, as they appear in the case, are 
not substantially different, so as to disprove the identity of the bill when 
i t  passed its several readings in  both houses. It is perfectly clear, from 
what appears in the facts as stated by his Honor, that the same bill which 
was introduced in  the House and passed its several readings in that body, 
i n  perfect accordance with the requirements of the Constitution, is  the 
one which also passed the Senate in the same way and was finally rati- 
fied, as prescribed by law, and transmitted to the Secretary of State. 
This is easily demonstrated by a bare statement of the facts, and no 
argument or discussion by us is required to establish the fact that the 
members of both houses understood distinctly and clearly the provisions 
of the bill as thus passed and ratified. I t  would be a perversion of law 
and justice if we should permit an erroneous statement of the true title 
of the bill, which is to be found on its back, to control the title as found 
on the face of the bill, and the provisions of the bill itself, so as to 
nullify what was done by the Legislature. I n  the case of Improvement 
Co. v. Comrs., 146 N. C., 353, it being a case very much in  point, the 
name, "~obeson County," in the title of the act, was changed to "Wash- 
ington County" on one of its readings in the House. I n  that case we 
held : "It is apparent that the words 'Washington County' were intend- 
ed for 'Robeson County' and is a mere clerical error. The number of 
the bill in its passage through the House, and the fact that the same 
bill, bearing I-Touse number 1483, passed the Senate under its proper title 
and was duly enrolled under said title and its proper House and Senate 
numbers, clearly prove the words 'Washington County' were intended 
for 'Robeson County.'" We now affirm that decision, and i t  applies 
directly and conclusively to the facts 07 this case. When the bill was 
passed on its several readings in  each of the houses, i t  should have been 
read, and we must presume that i t  was read, according to the title and 
provisions of the bill itself as they appear on its face, and not according 
to the title appearing on the back of the bilT. Any one having legisla- 
tive experience must know that, under the facts and circumstances of 
this case, no member of either house, who are generally presumed to be 
men of a high order of intelligence, could have misunderstood what he 
was doing when he voted in favor of the passage of the bill, and this 
would seem to be the crucial test by which to determine whether the bill 
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was passed intelligently and in  accordance with the requirements of the 
Constitution and with the due observance of legislative procedure. 

We have no doubt as to the second point made i n  the case. 
The bill authorized the city of Salisbury to issue bonds to an (473) 
amount not exceeding $300,000, the issue in  the first year not to 
exceed $100,000 and in  any subsequent year not to exceed $50,000, until 
the entire amount oE bonds, as designated in  the bill or act of the Leg- 

. islature and authorized by the latter, had been exhausted. I t  was a 
very wise provision, in  the first place, to make, because i t  is manifest the 
city authorities did not, at  the time the bill was introduced and the act 
was passed, know the exact amount that would be required for the pur- 
poses stated i n  the bill, and therefore i t  was so worded that they could 
issue the required amount within the limit prescribed by the bill or act. 
I t  would have been folly to have designated the particular amount, 
when i t  might have turned out by actual experience thereafter that such 
an amount was not required.The substantial effect of the act is  to author- 
ize the said authorities to issue $300,000 in  bonds, if so much was re- 
quired for the purposes set forth in the bill; and if i t  turned out that no1 
so much would be required, then for such an amount as would be actually 
required for the uses and purposes of the city prescribed in  the act. 

Nor do we think i t  could be successfully contended that a special 
election was intended to be required for each issue of the bonds. It is 
manifest, from the very 'terms of the act, that the Legislature intended 
only one election, and conferred upon the city the authority to issue 
bonds for its uses and purposes, as designated in the act, but within the 
limit of $300,000. What good would be accomplished by having three 
o r  four special elections, when i t  was within the power of the Legislature 
to authorize the issue of the bonds by one election, to the extent of 
$300,000, if so much was required for the use of the city? I f  it had 
been intended that there should be as many elections as there were issues 
of bonds, the Legislature should certainly have expressed such an inten- 
tion in  clearer language than is to be found in  this bill. I t  was for the 
very purpose of saving cost and expense to the city that the act was 
worded as i t  is. There are authorities sustaining our construction of 
the act, but i t  is so palpable that no other construction is permissible that 
we refrain from citing them. The mere fact that the bonds were to be 
issued for different purposes cannot affect or change the meaning of the 
act as we have declared i t  to be. There is no question made as to the 
regularity or validity of the election, except that the ordinance calling 
a n  election and the notice of the election are not specific. Without dis- 
cussing this objection, we need only say that i t  is untenable, as i t  appears 
i n  both papers that the time of the election is clearly stated, and a su6-  
cient opportunity to register and vote was given to all of the qual- 
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(474) .ified voters of the city, and that the requirements of the act were 
substantially if not fully complied with by the city authorities. 

The amount to be issued in each year was not necessary to be stated in 
the call for or the notice of the election, as that was to be determined 
according to the very terms of the act, by the board of aldermen, and 
i t  would have been well nigh impossible to have ascertained what amount 
would have been needed in  each year until after the election had been 
held. As to the date of the maturity of the bonds, i t  was not necessary 
that this should be stated in  the call or notice, because the act aIso refers 
that matter to the determination of the board of aldermen. But i t  
would seem that all these matters were specifically stated in  the call for 
and notice of election, and that every voter understood full well the 
proposition for which he was casting his vote. 

We have examined this case very carefully, the record and briefs of 
counsel, and the authorities bearing upon the questions a t  issue, and 
have concluded that there is no error in  the judgment of the court below, 
over which Judge B. F. Long presided. 

, a r m e d .  

Cited: Jones v. New Bern, 152 N .  C., 66; Gastonia v. Bank, 167 N. C., 
511 ; Hill v. Skirwer, 169 N.  C., 410. 

In re CONSTANCE TURNER. 

(Filed 15 December, 1909.) 

1. Habeas Corpus-Custody of Child-Rights of Parents-Third Persons. 
In the exercise of a sound legal discretion subject to review on appeal, 

the court, in habeas corpus groceedings, may, in proper instances, order 
the child into the custody of some third and fit person against the claims 
of the father and mother thereof. 

2. Same-Industrial School-Custodia Legis-Visiting, Etc. 
' 

It appearing from the findings of the lower court in habeas corpus pro- 
ceedings for the custody of a child, that both parents claimed i t ;  that the 
father was improvident.and traveled from place to place without a fixed 
place of abode; that the mother nTss scarcely a fit person. and resided 
beyond the borders of the State; the court ordered the child into the 
custody of the Home Industrial School at  Asheville and that the father 
pay $80 for its care and maintenance there, with leave to the parents to 
visit and have access to it under the order and supervision of the court, 
the child to spend one-half the time during vacation with each of her 
parents, each to give n bond for $300 for the return of the child to the 

458 
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jurisdiction of the court, retaining the cause for further orders : Held, 
no error, with the modification that the mother should not have the cus- 
tody of the child in such a manner as to enable her to remove the child 
beyond the court's jurisdiction. 

APPEAL from order rendered by Joseph S. Adam,  J., i n  (475) 
habeas corpus proceedings, a t  BUNCOMBE, September, 1909. 

This is an application for a writ of habeas corpus, which was issued 
on the petition of Elizabeth Turner for the possession and custody of 
Constance Elizabeth Turner, hereinafter designated as Constance; and 
on the hearing of said petition, James B. Turner, father of Constance, 
came in  and asked that he be made one of the petitioners with the origi- 
nal petitioner, Elizabeth Turner, which was granted. After considering 
all of the evidence adduced by the petitioner, Elizabeth Turner, the 
mother of Constance, the judge found the following facts: 

1. James B. Turner and Claudia Turner were married in  the year 
1901, in  the State of Florida. 

2. I n  1902 the said Constance was born to the said James B. Turner 
and Claudia, in  Winston, N. C., and the said Constance is now a girl 
seven years of age. 

3. James B. Turner and Claudia Turner did not for the last few 
years live happily together as man and wife, and before the final separa- 
tion, hereinafter referred to, there had been a temporary separation be- 
tween them. I n  the year 1908 the last and final separation occurred, at  
the time of which the said Claudia Turner, respondent, and petitioner, 
James B. Turner, were living i n  the State of Florida. 

4. I n  1908, when the final separation occurred, the said Constance 
remained in  the custody of Claudia Turner. 

5. The respondent, Claudia Turner, shortly after the separation, de- 
cided to take a business course of study, and while she was taking such 
course she left Constance with an  aunt of the respbndent in  the city of 
Atlanta, and after some months the said aunt notified the petitioner, 
James B. Turner, that he must come and get his child, and in  response t o  
such notice the petitioner, James B. Turner, did go to Atlanta, Ga., and 
get the child, and turned her over to his brother, Harold Turner, a t  that 
time residing in  Statesville, N. C. 

6. The child, Constance, remained in the possession and custody of 
the said Harold Turner for about eight months, and in August, 1909, 
the said Harold Turner delivered the child to the petitioner, Elizabeth 
Turner, the mother of the petitioner, James B. Turner, in Asheville, 
N. C., where the child remained until the beginning of these proceedings. 

7. The respondent, Claudia Turner, consented that the child 
might be taken from her aunt, in  Atlanta, and carried to the (476) 
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home of Harold Turner and kept there until she had finished her 
course i n  a business college and was able to provide for the child. 

8. I n  September, 1909, the respondent, Claudia Turner, came to 
Asheville, went to the house of Elizabeth Turner and took possession of 
the child, over the protest and resistance of the family of the petitioner, 
Elizabeth Turner. At the time of this taking possession of the child, 
the petitioner, James B. Turner, was not in  the State of North Carolina, 
but  had left the State with the declared purpose of going to a Western 
State and securing work and of traveling from one place to another, but 
upon receiving notice of said ~roceedings James B. Turner returned to 
Asheville and was present at  the hearing of this writ. 

9. During the continuance of the married life of James B. Tamer  
and Claudia Turner he inadequately provided for his family, frequently 
left them alone, and on one occasion they were ejected from a house in 
Durham while the said James B. Turner was away, in  Norfolk, Va. 

10. James B. Turner is a plumber by trade, but an  improvident man, 
without property and without any fixed place of abode, who travels 
from place to place and frequently travels on railroads without paying 
his fare. R e  cannot be relied upon to make provision for his child and 
is an unfit person to have the custody of her. 

11. I t  was contended by the respondent that Claudia Turner had not, 
during the whole of her married life, been true to her marriage vows 
and there was some evidence adduced before me arousing some wspi- 
cions, but not to justify the finding that she is not a virtuous woman. 

12. Claudia Turner is a hard-working, industrious and capable wom- 
an, twenty-three years of age. At present she is a stenographer i n  the 
office of the Griffing Nursery Company, in  the city of Jacksonville, State 
of Florida, and is earning $15 a week and is financially capable of pro- 
viding for and taking care of the child. 

13. There was much evidence before me that she at present sustains 
a good character in  Jacksonville, Fla. 

14. The petitioner, Elizabeth Turner, is a very aged lady, of good 
character and limited means, but i t  is manifest that the feeling between 
her and Claudia Turner is such that to give her the custody d the child 
would make i t  impractical for the mother to ever see the child. 

15. The feeling existing between the family of the petitioner, 
(477) Elizabeth Turner, and Claudia Turner is very bitter. 

16. I n  the year 1909 Claudia Turner obtained a divorce, in 
the State of Florida, from James B. Turner, but no personal service 
was made upon the said James B. Turner. 

Upon the foregoing facts, I adjudge that the child be placed in  the 
custody of Miss Stevenson, superintendent of the Home Industrial 
School, at Asheville. This is a high-grade institution for the education 
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of girls and young women, and the said Miss Stevenson is a woman of 
exalted character and high attainments, and I order that the said Con- 
stance be put in the said institution for one year, on the following con- 
ditions: The petitioner, James B. Turner, shall pay the sum of $80 fol: 
the maintenance of Constance for one year in the said institution; the 
petitioner and the respondent and the father to be allowed to visit and 
have access to the said child, under the order and under the supervision 
of the court ; during the vacations the child t o  spend one-half of her 
time with the petitioner, James B. Turner, and one-half of her time with 
the respondent, Claudia Turner; each to give bond in the sum of $300 
for the return of the child to the jurisdiction of this court. 

This cause is retained for any further orders that the court may see 
proper to make. The clerk of this court will deliver or mail a certified 
copy of this to Miss Stevenson. Jos. S. ADAMS, Judge. 

Zeb. P. Curtis and Zebulon Weaver for plaiwtif. 
Craige, Martin & Thompson. and Wwwich & Jennimgs for defendant. 

WALKER, J., after stating the case : The ruling of Judge Adams in this 
case is, we think, fully sustained by the authorities and principles of law 
applicable to such cases. We repeat what we said in Newsome v. Bumh, 
144 N. C., at p. 16, that the father is, in the first instance, entitled to the 
custody of his child. But this rule of the common law has more recently 
been relaxed, and i t  has been said that where the custody of children is 
the subject of dispute between claimants, the legal rights of parents and 
guardians will be respected by the courts as being founded in nature and 
wisdom, and essential to the virtue and happiness of society; still the 
welfare of the infants themselves is the polar star by which the courts 
are to be guided to a right conclusion; and, therefore, they may, within 
certain limits, exercise a sound discretion for the benefit of the child, and 
in some cases will order it into the custody of a third person, 
for good and sufficient reasons. In  re Lewis, 88 N. C., 31 ; Hurd (478) 
on Habeas Corpus, 528, 529 ; Tyler on Infancy, 276, 277 ; Schou- 
ler on Domestic Relations, see. 428 ; 2 Kent Com., 205. But, as a general 
rule and at the common law, the father has the paramount right to the 
control and custody of his children as against the world; this right 
springing necessarily from and being incident to the father's duty to 
provide for their protection, maintenance and education. 21 A. & E., 
1036; 1 Blackstone (Sharswood), 452, and note 10, where the authorities 
are collected. This right of the father continues to exist until the child 
is enfranchised by arriving at years of discretion, when the empire of 
the father gives place to the empire of reason. 1 Blk., 453. But we 
also said in that case that the court, in the exercise of a sound legal dis- 
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cretion, may order the child into the custody of some person other than 
the father, when the facts and circumstances justify such an order in 
regard to the custody of the child. The law, as thus declared by us in 
that case, is strongly established by the great weight of authority, and 
we must abide by it. I t  is also applicable to the facts of the case now 
under consideration. Kent, one of our wisest, most humane and greatest 
chancellors, thus states the rule: "The father, and on his death the 
mother, is generally entitled to the custody of the infant children, inas- 
much as they are their natural protectors, for maintenance and educa- 
tion. But the courts of justice may, in their sound discretion and when 
the morals or safety or interests of the children strongly require it, with- 
draw the infants from the custody of the father or mother and place 
the care and custody of them elsewhere." We endorsed this statement 
of the law in Latham v. Ellis, 116 N. C., a t  p. 33. The judge properly 
refused to award the custody of the child to its nonresident mother, 
under the facts and circumstances of this case. 1Ia.rri.s v. Hawk,  115 
N. C., 587; In re Lewis, 88 N. C., 31, where will be found an able and 
valuable opinion of the younger Judge Ruffin upon this subject. He 
conclusively shows that the court has the power to award the custody of 
the child, upon considerations affecting the comfort and welfare of the 
infant, and, in the language of the learned and just judge, "The court 
below did just what the authorities all say he should have done." I n  
Tiffany on Domestic Relations, at  p. 248, i t  is said that, "Though the 
courts have a discretion in contentions over the custody of children, and 
will take into consideration the welfare of the child, they cannot act 
arbitrarily and disregard the right of the father (parent) merely because 
the prospects and surroundings of the child will be brighter if he is 

awarded to some other and more wealthy person. The right of 
(479) the father is generally held to be a paramount one, if he is a fit 

person." This is all very true. I t  would be a shocking injustice 
for the courts to act arbitrarily in the matter. They have a discretion, 
but i t  must be a sound, legal discretion, subject in its exercise to review 
by this Court. This discretion must be exercised under the guidance of 
a proper sense of justice and a due regard for the welfare of the child 
and the interest of those who are its natural guardians. I n  this case 
the mother barely escaped the condemnation of the court below. While 
the judge should always finds the facts, and not state merely the evidence 
which tends to establish them, we think it sufficiently appears in the find- 
ings, as made, that the judge acted not only legally, but humanely, in 
making the order. R e  retained full control of the matter, and may 
make such orders as the happiness and welfare of the child, the interests 
of all concerned and the ends of justice require. The order appealed 
from was right, and we concur with his Honor, Judge Adams, in his rul- 
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ing, 'except that the custody of the child should not be committed to its 
mother, as is provided by the order of the court, in  such a way as to 
enable her to remove the child beyond the jurisdiction of the court. This 
should be most carefully guarded against. Harris v. Harris, supra. 

Modified and affirmed. 

Cited: I n  re Alderman, 157 k. C., 512; Littleton v. Hoar, 158 N.  C., 
569; Page v. Page, 166 N.  C., 91 ; Floyd v. R. R., 167 N. C., 59; Howell 
v. Solomofi, ibid., 591; I n  re F a k ,  172 N.  C., 792, 795. 

WAITS SMITH v. SOUTH AND WESTERN RAILROAD COMPANY. 

(Piled 15 December, 1909.) 

1. Independent Contractors-Joint Torts-Master and Servant. 
A railroad company cannot be held liable as a joint tort feasor with its 

independent contractor for an injury to an employee of the latter, when 
there is no evidence or suggestion that the former assumed an active part, 
by encouragement, direction or control of the work wherein the injury 
complained of was received. 

2. Same-Release of Liability-Effect. 
The plaintiff received the injury complained of while engaged in the 

employment of an independent contractor of a railroad company in build- 
ing the latter's roadbed, and brought suit against the railroad and the 
contractor, alleging that they were joint tort feasors. He introduced the 
contract between the defendants wherein it appeared that the contractor 
had agreed to indemnify the railroad from liability of the character 
demanded by plaintiff: Held, a release in full given by the plaintiff to 
the independent contractor in consideration of a compromise likewise 
released the liability of the railroad, in the absence of evidence tending to 
show that the latter actively participated in the alleged wrong. The prin- 
ciples of law applicable to the master's liability for the wrongful acts of 
the servants discussed by XAXNIXG, J. 

APPEAL from Justice, J., a t  August Term, 1909, of RUTHEX- (480) 
FORD. 

The plaintiff sued to recover damages for an injury received by him, 
through the negligence of the defendants, while he was working for the 
Millard Quigg Construction Company, a corporation, under the laws 
of Virginia, engaged in  constructing a part of the railroad of the South 
and Western Railroad Company. The injury was received i n  October, 
1907. The plaintiff was employed to do the work of an ordinary laborer 
and belonged to the night force. The Millard Quigg Construction Com- 
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pany filed its petition to remove the cause to the Federal Court,' and 
from the order disallowing its motion and retaining the action in  the 
State Court this company gave notice of appeal to the Supreme Court, 
whereupon the plaintiff executed on 30 August, 1909, for the considera- 
tion mentioned therein, which was paid, the following paper-writing : 

NORTH C A R O L I N A - R U ~ ~ ~ ~ ~ O ~ ~  County. 
Superior Court, August Term, 1909. 

I n  the above-entitled cause, i n  order to secure a trial at  this term of 
court, the plaintiff covenants and agrees with the Millard Quigg Con- 
struction Company, upon the call of the case for trial and upon entering 
upon a trial of the same at this term of court, to enter a nonsuit as to 
the defendant Millard Quigg Construction Company; and, in  considera- 
tion of the sum of $550 paid to Waits Smith by the Millard Quigg 
Construction Company, the receipt whereof is hereby acknowledged, the 
said Waits Smith covenants and agrees with the Millard Quigg Con- 
struction Company not to prosecute any new or further action against 
the Millard Quigg Construction Company for any personal injuries 
sustained by the said Waits Smith whatsoever prior to this date, by any 

negligence of the Millard Quigg Construction Company. 
(481) The defendant railroad company had, in  its answer filed, de- 

nied all negligence, denied it had employed or had any control 
over the work of plaintiff; alleged that the construction company was 
an independent contractor ; that the construction company had employed 
plaintiff, designated his work, and that if he was negligently injured it 
was the negligence of the construction company. 

R i s  Honor permitted amendments to the pleadings on the part of the 
defendant, setting up the paper-writing above quoted, and its effect, and 
the plaintiff to reply thereto. The trial proceeded against the railroad 
company, and evidence was offered, detailing the injury received by 
plaintiff, the time, place and circumstances, and also that plaintiff was 
employed, paid and directed,in his work by the construction company. 
The paper-writing was also offered in  evidence and adinitled. The 
plaintiff also offered the written contract under which the construction 
company was doing the work, which contract contained the stipulation 
that the construction company would indemnify the railroad company, 
among other things, "from damages arising from injuries sustained by 
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mechanics, laborers or other persons, by reason of accident or other- 
wise, including cost and expense of defense, provided that he be duly 
notified of the bringing of suits in such cases, and he be permitted to 
defend the same by his own counsel if he should so select." I n  the prog- 
ress of the trial the plaintiff admitted that he sought to hold the defend- 
ants only as joint tort feasors, and at  the close of his evidence the de- 
fendants' motion to nonsuit was sustained. The plaintiff excepted and 
appealed to this Court. 

R. E. Morris, J. M. Mull and J.  T. Perkins for plaintif 
Hudgins, Watson & Johnston for defendant. 

MANNING, J., after stating the case: The only question presented for 
our consideration by the briefs and argument of counsel is the effect 
of the paper-writing executed by the plaintiff on 30 August 1909, to the 
construction company. Upon the $acts presented, the decision of this 
Court in Brown v. Louisburg, 126 N. C., 701, approved in Raleigh v. 
R. R., 129 N. C., 265, is decisive. If the construction company were an 
independent contractor, it would seem clear that the railway company 
would not be liable; and the plaintiff, therefore, by his agreement with 
the construction company has bound himself not to sue the only party 
legally liable to him. Avery v. R. R., 137 N. C., 130. The only other 
theory of the liability of the railroad company to the plaintiff is 
that the railroad company was the master and the construction (482) 
company the servant or the railroad company, the principal, and 
the construction company the agent, doing its work within the scope of 
its agency. That they were not tort feasors would seem to be settled in 
Brown v. Louisburg, supra, in which case this Court said : "The defend- 
ants, however, were not joint tort feasors. To make persons joint tort 
feasors they must actively participate in the act which causes the in- 
jury." The railroad company had no active part, by encouragement, di- 
rection or control, in the doing of the work in which plaintiff was in- 
jured. There was no allegation or suggestion that the construction com- 
pany was not a capable servant, or that the instrumentalities selected for 
doing the work were not properly suitable and in general use and good 
condition. The statement by plaintiff that he sought to recover from the 
defendants as joint tort feasors is not sustained by the authority cited or 
by the evidence offered. 

We next consider the theory of liability growing out of the relations 
of master and servant or as principal and agent. The principle under- 
lying the liability of the master for the acts of his agent is very clearly 
and succinctly stated by Alderson, B., in Hutchinson v. R. R., 5 Exch., 
343 : "The principle upon which a master is in general liable to answer 
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for apidents resulting from the negligence or unskillfulness of his ser- 
vant is that the act of his servant is in truth his own act. I f  the master 
is himself driving his carriage and, from want of skill, causes injury 
to a passer-by, he is, of course, responsible for that want of skill. If,  
instead of driving the carriage with his own hands, he employs his ser- 
vant to drive it, the servant is but an instrument set in motion by the 
master. I t  was the master's will that the servant should drive, and 
whatever the servant does in order to give effect to his master's will - 
may be treated by others as the act of the master. Qui facit per alium, 
facit per se." 

If the relation of master and servant existed, or the relation of prin- 
cipal and agent, the servant in one relation or the agent in the other rela- 
tion did the careless and unskillful act which injured the plaintiff and 
was primarily liable for it, and upon the principle expressed in the 
maxim,Qui facit, etc., the master or principal would be liable. I f  this 
principle is invoked to impose liability, can i t  not also be invoked for 
protection? If the master is bound through his agent, can he not be 
released through his agent? I f  an act of negligence imposes liability, 
ought not an act of fidelity bring relief? This would seem to be obvious, 

except in those cases where the master actively participates in 
(483) the wrong and thereby makes himself a joint tort feasor. Every 

doubt of the ultimate liability of the construction company for 
the injury to the plaintiff was removed when plaintiff offered in evi- 
dence the contract, which expressly stipulated that the construction com- 
pany should save harmless the railroad company from liability for such 
injuries. I f  the plaintiff should recover a large sum from the railroad 
company, then, 'under the contract stipulation, the railroad company 
could recover from the construction company the judgment and expenses 
and costs. Such a result would be a com~lete destruction .of the con- 
struction company's rights under its contract with the plaintiff. We 
think this view is sustained by this language of Pearson, C. J., in Rus- 
sell v. Addertom, 64 N. C., 417 : "For which reason (the intention of the 
parties) the courts incline to adopt the construction which gives to the 
instrument the effect merely of a covenant not to sue, and the intention 
of the parties is carried out by allowing the creditor to take judgment 
at law, leaving the party who holds the covenant to his remedy in equity 
for a specific performance, by which he is fully protected, not only from 
paying any more directly, but, if there be securities, by restraining the 
creditor from collecting any amount out of them, because that would 
subject him to their action and thus indirectly violate the covenant." 
under our present system, where law and equity, legal and equitable 
rights, are administered in the same action, his Honor, in the trial of 
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this action, accomplished what Chief Justice Pearrson declared could be 
done by a suit i n  equity. 

After a careful consideration of the authorities cited i n  the elaborate 
brief of the learned counsel fo r  the appellant, we are unable to reach a 
different conclusion. The  judgment of the court below is therefore 

Affirmed. 

Cited: Usury v. Wattkim, 152 N .  C., 761. 

. W. L. FARRIS, ADMR., v. SOUTHERN RAILWAY COMPANY, H. C. SMITH 
AND W. T. MOONEYHAM. 

(Filed 16 December, 1909.) 

1. Railroads-Negligence-Evidence Sufficient-Nonsuit. 
In  an action against a railroad company for damages for the negligent 

killing of plaintiff's intestate, a motion of nonsuit upon the evidence 
should be allowed if the evidence does not prove, or tend to prove, that a 
breach of duty resulted proximately in the injury complained of. 

2. Railroads, Crossing-Custom-Notice Implied. 
A custom of six months duration of a large number of employees of 

defendant railroad company to cross the yards and a large number of 
tracks of defendant in going a t  dinner time the shortest way to and from 
their homes, fixes the company with notice of the fact, and that it was the 
custom of its own employees. - 

3. Same-Employer and Employee-Trespass. 
Employees who are accustomed in large numbers to cross defendant's 

railroad yards and a large number of its tracks in going to and from their 
dinner a t  the noon hour, with the knowledge and acquiescence of the de- 
fendant, cannot be regarded as trespassers in so doing. 

4. Railroads-Flying Switch-"Kicking Carsw-Negligence Per Se. 
It is negligence per se for a railroad company to make a flying switch 

or "kick" or "shunt" cars on its yard, wherein there are a large number 
of tracks, a t  a place where, and a time when i t  was the known custom 
of the company's employees to cross, without brakemen or other like em- 
ployees of the company on the cars being thus placed to give notice or 
warning of their approach. 

5. Same-Evidence Sufficient. 
Evidence is sufficient to sustain a verdict on the issue of defendant's 

negligence which tends to show, that plaintws intestate, an employee of 
defendant railroad company, was run over and killed by defendant in 
making a flying switch while he was crossing the yard a t  a place where, 
and a time when the inkstate, with a large number of other employees, 
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were accustomed to cross with the acquiescence of the defendant; that 
while he was crossing the tracks, they being close together, an engine run- 
ning without warning or signals from thirty-five to forty miles an hour, 
passing in two feet of him, caused his hat to blow off on the track he had 
just crossed and the injury was caused when he was stooping to pick i t  
up by cars which had been "shunted" coming upon him noiselessly a t  the 
rate of eight or ten miles an hour with no watchman on them to give 
warning. / 

6. Same-Continuing Negligence-Proximate Cause. 
In this case the negligent act of the defendant, a railroad company and 

its conductor and engineer, in running an engine on its yards without 
signal or warning a t  the rate of thirty-five or forty miles an hour a t  a 
place where, and time when they knew, .or should have known, that em- 
ployees of the company would cross going to and from their homes for 
dinner, and which caused the death of plaintiff's intestate, one of such 
employees, continues up to the collision with the intestate, and, without 
fault on his part, is the proximate cause. 

7. Railroads-Contributory Negligence-"Look and Listen," Exceptions to  
Rule-Evidence-Nonsuit. 

The plaintiff's intestate, in an  action against a railroad company for 
damages for negligent killing, in drawing back from an engine negligently 
running in two feet of him, a t  the rate of thirty-five or forty miles an 
hour, without signal or warning, and killed by cars "shunted" onto the 
track he had just crossed running a t  the rate of eight or ten miles an 
hour, without watchmen on them, while stooping to pick up his hat which 
the moving engine had caused to blow there from his head, the tracks 
being near together, is not held to that degree of care ordinarily required 
of one crossing a railroad track to stop, look and listen, and a motion of 
defendants to nonsuit upon this evidence on the question of contributory 
negligence was properly disallowed. 

8. Contributory Negligence-Pleading-Proof-Burden of the Issue. 
. Contributory negligence will not be presumed in law, it must be alleged 
and proved by the defendant, the burden of the issue resting upon him 
and the burden of duty on the plaintiff. 

9. Same-Evidence-Questions of Law. 
To establish contributory negligence as a matter of law, the evidence 

must show such omission of caution by plaintiff, or the doing of such 
acts, that only the inference of plaintiff's negligence can be drawn there- 
from by men of ordinary reason and intelligence. 

10. Issues-Negligence-Contributory Negligence-Last Clear Chance. 
In an action for the negligent killing by defendant of plaintiff's intestate, 

when there is evidence of concurring negligence of the plaintiff and de- 
fendant, i t  is proper to submit an issue of "the last clear chance," though 
such issue may thereafter become immaterial under the verdict rendered. 

11. Same-Harmless Error. 
In this case, where damages are sought against a railroad company for 

the negligent killing of plaintiff's intestate while crossing its tracks, evi- 
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dence tending to show that defendant company could have provided a 
safe way of crossing by building at small cost an overhead bridge, directed 
to the issue of negligence, was improperly submitted; but as defendant 
offered no evidence and there was, independently, plenary evidence of 
defendant's negligence to justify an instruction that the jury answer the 
issue against defendants, subject only to the credibility of the witnesses, 
the error was harmless. 

APPEAL from J. S. Adam, J., at June Term, 1909, of BURKE. (485) 
His Honor submitted issues to the jury, presenting (1) the negli- 

gence of the defendants; (2)  the contributory negligence of the plaintiff's 
intestate; (3)  the last clear chance; (4) damages. The jury answered 
all the issues in favor of the plaintiff, and assessed damages in the sum 
of $6,000. The case was heard entirely upon the evidence of witnesses 
offered by the plaintiff. The defendant offered no testimony, and moved 
for judgment of nonsuit at the close of the evidence, which motion was 
disallowed, and defendant excepted. This exception, together with ex- 
ception taken to the adverse rulings of his Honor in admitting certain 
evidence of the .plaintiff, and exceptions to his Honor's charge, present 
the questions for consideration. 

The evidence offered shows the following facts: Stanly Farris was 
killed on 29 May, 190'7, at about 12 o'clock of the day, by being 
run over by four gondola ears moving on a track in the yard of (486) 
the defendant, Southern Railway Company, a t  Asheville. The 
intestate was an employee of the defendant company and had been in its 
service for about eight months prior to his death. The defendant com- 
pany was doing on its yards a t  Asheville a large amount of work, rear- 
ranging its tracks, widening its yard, increasing the number of tracks 
and building a stock pen. The intestate had been constantly and reg- 
ularly at work for defendant company, engaged in doing different jobs, 
as a water boy, carrying water for the other employes, etc., and for a 
week prior to his death had been assisting in building the stock pens. 
The stock pens were on the south side of the yards; the intestate iived 
on the north side of the yards. On the south side the embankment was 
about 3 or 3v2 feet high; on the north side, about 25 feet, except at a 
depression. The employees of the defendant company, numbering from 
100 to 150, some of whom worked on the yards, others elsewhere, together 
with other laborers working for a tannery on the south of defendant 
company's yard, crossed the yards to and from the depression in the 
embankment on the north side to and from the south side, from two to 
three times daily. A whistle, sounded at the roundhouse of the defend- 
ant company, gave the signal for its employees to stop at the noon hour 
for dinner. The place, above described, where the large number of 
employees crossed the yards, was about three-fourths of a mile to a 



I N  T H E  SUPREME COURT [I51 

street crossing on the east and about 700 yards to a street crossing on 
the west, and from bank to bank was about 100 yards. This place con- 
tained eighteen or twenty tracks. When Stanly Farris, the intestate, 
started to cross the yards, on 29 May, 1907, a t  12 o'clock of the day, 
there were many cars standing on the tracks to the east of him about 30 
to 35 yards. H e  crossed the first and second tracks in safety and was 
walking down the space, from 6 to 8 feet wide, between these tracks. 
H e  was walking westward, and had gone a few steps, when an engine, 
moving on the third track, from the south, a t  from 35 to 40 miles an 
hour, passed him, blowing off his hat, which fell on the second track, and 
as he stooped to pick i t  up he was struck, run over and killed by the four 
gondola cars loaded with coal. The defendant company, through the 
codefendants, Smith, its conductor, and Mooneyham, its engineer, had 
made what was called a "flying switch," and four coal cars were sent 
westward on the second track and were moving at  the rate of eight or ten 
miles an hour, and the engine took the third track. The switch a t  which 
the engine was separated from the coal cars was 25 or M yards east of 

the intestate. No bell was rung, whistle blown .or other signal 
(487) given by the rapidly moving engine. The coal cars were moving 

noiselessly, with no watchman on any of the four cars, and no 
warning given to intestate of their approach. The intestate was about 
seventeen years of age, sober, hard-working, in  good health, saving of 
his wages, and was at  the time earning $1.35 per day. 

From the judgment entered on the verdict the defendants appealed 
to this Court. 

Avery & Auery and Avery & Erwin for plaintiff. 
S. J .  Ervilt for defendants. 

MANNING, J., after stating the case: The question first presented for 
our consideration is the negligence of the defendants. I f  the evidence 
does not prove or tend to prove a breach of duty by the defendants to- 
wards the plaintiff's intestate, and that such breach of duty resulted 
proximately in  the injury complained of, then i t  must follow that the 
motion to nonsuit ought to have been allowed for failure of proof on the 
first issue. 

I n  Wilson o. R. R., 142 N. C., 333, Mr. Justice Brown, speaking for  
this Court, said: "The attempt to make a running switch across a much- 
frequented street is not only a negligent but a most dangerous and un- 
warranted operation, and has been SO held by a number of courts. Brad- 
ley v.  R. R., 126 N. C., 735; Brown v. R. R., 32 N. Y., 597; Falener v. 
R. R., 68 Miss., 355; R. R. v. Summers, 68 Miss., 566; French v. R. R.; 
116 Mass., 537; R. R. v. Garvey, 58 Ill., 83; R. R. v. Baches, 55 Ill., 379. 
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I t  matters not whether the purpose was to 'shunt' the car off on a switch 
or to give i t  force enough to roll along on the same track; i t  is negligence 
to permit a car to be 'cut loose' and roll, uncontrolled by any one, across 
a much-used crossing.'' I n  Allen v. R. R., 145 N. C., 214, the same 
learned justice said: "The word 'kicking' seems to be used i n  railroad 
parlance as synonymous with making a 'flying switch.' This Court has 
never held such operations to be per se negligence in  respect of the e m .  
ployees performing them. I t  is the attempt to make a running switch 
when the detached car has no brakeman on it and is under no control, 
that is declared to be negligence, because highly dangerous. Wilson v. 
R. R., 142 N. C., 336, and cases there cited.'' Vaden. v. R .  R., 150 
N. C., 700. I n  Bradley v. R. R., 126 N. C., 735, this Court held. "A 
crossing which the public have h e n  habitually permitted to use is 
treated as a public highway crossing. Russell v. R. R., 118 N. C., 1098.'" 
I n  3 Elliott on R. R. (2 Ed.), see. 1265g, this learned writer 
says: "The practice of making running or flying switches is in- (488) 
herently dangerous, and is considered by the courts in numer- 
ous decisions. The courts have not hesitated to hold railroad companies 
liable for injuries to trespassers on the track, thus inflicted, on the 
ground of negligence. The case of this negligence seems specially plain 
where the cars are sent in  swift motion, with no one at  the brakes, upon 
switch tracks commonly used by persons for footpaths and crossings, 
without objection from the company, though not a public crossing. I t  
would seem a duty owed by the railroad company, even to trespassers, 
to station lookouts in  such positions on the moving cars, that they call 
watch ahead of them and warn persons thereon of their danger." Com- 
ley v. R. R., 89 N. Y., 402; R. R. v. Crosnoe, 72 Tex., 79. I n  Vaden 
v.  R. B., 150 N. C., 700, Mr. Justice Brown, speaking for  the Court, i n  
stating the facts of that case, said : "The evidence for the plaintiff tends 
to prove that he was killed about thirty feet from where Tomlinson 
Street crosses the tracks. The evidence of the defendant locates him 
farther from the crossing. All the evidence shows that these switch 
tracks were situated in  a populous part of the city and adjacent to and 
close by factories, where many people of all ages were employed. At 
the time the intestate was killed, the factory had just closed for the day 
and the employees were filling the streets and crossings. The court per- 
mitted evidence to the effect that there is much passing by school chil- 
dren, factory hands and citizens generally along Tomlinson Street and in 
the vicinity of the accident, to which defendant excepted. We see no 
objection to this evidence. I t  tended to establish conditions that should 
have put the defendant on notice as to the necessity of caution in  moving 
its cars at  that point. R. R. v. Smith, 18 L. R. A., 66." 

I n  the present case the intestate of plaintiff occupied toward the de- 
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fendant the relation of employee, and of this relationship the law cer- 
tainly fixes the company with knowledge. He was not a trespasser in 
crossing its tracks. He, together with a large number of other employees 
of defendant company (among them, others, not employees, were in- 
termingled), some of whom worked on the yard, others on the stock pens, 
had been accustomed for about six months to cross the yards at or about 
the place where plaintiff's intestate was killed, and at  least one of the 
hours during the day, when they crossed the yard, was indicated by a 
whistle from the roundhouse of defendant company. Crossing at  this 
point enabled the employees to reach their homes and boarding places 

more quickly and to return to their work more promptly. A 
(489) custom of its own employees continuing for six months, and ob- 

served by i t  without protest or objection from the defendant com- 
pany, we must hold to have continued long enough to fix the defendant 
with knowledge of its existence. I n  addition, the defendants, in their 
joint answer, admit that the intestate of plaintiff was accustomed, i n  go- 
ing in a direct course to and from his place of employment to his board- 
ing house, to pass through the yards of the defendant company and cross 
its tracks. I n  Bordeaux v. R. R., 150 N. C., 528, it was held "undoubt- 
edly culpable negligence7' to ('kick" a car on a track in a shifting yard, 
resulting in injury to plaintiff, who was at work on a car on that track, 
but who failed to observe a rule of the company by placing a signal flag 
on the car as notice to engineers operating the shifting engine, there be- 
ing evidence that the rule was much violated on "short jobs," to the 
knowledge of the superintendent and engineers on the yard, and that the 
employees of the kicking ensine saw repairers at work on the car. Un- 
der the authorities cited, we think the evidence clearly sufficient to sus- 
tain the finding of defendant's negligence by the jury in response to the 
first issue, and that the negligent act of the defendants continued up to 
the collision of the cars with plaintiff's intestate, and without which the 
accident would not have happened. 

We proceed next to the consideration of the motion to nonsuit, as it 
applies to the second issue-the contributory negligence of the plaintiff's 
intestate. Upon this issue his Honor charged the jury: "It is the duty 
of persons going on the track of a railroad company to stop and look 
and listen for any train that may be moving or lying on the track of 
such company and on its yards, where there are several tracks used for 
shifting cars, to be continually alert and on the lookout for a moving 
train or cars; and if a person fails in this duty, and in consequence of 
such failure is injured by moving cars, the person would be guilty of con- 
tributory negligence." While the burden of this issue rested on the 
defendants, the burden of duty rested upon the intestate. The law does 
not presume contributory negligence; i t  must be alleged and proven; 
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the defendant must show such facts-either omissions to observe such 
cautions or the doing of such acts-from which only one inference, to 
wit, the plaintiff's negligence, can be drawn by men of ordinary reason 
and intelligence. Of the conduct and acts of the intestate the evidence 
discloses these facts: When he entered upon the yard he saw an  engine 
and cars moving east of him; he crossed the first and second tracks, 
moving somewhat to the northwest; he had taken a few steps between the 
second and third tracks and was about to cross the third track, 
when the engine sped by him a t  the rate of thirty or forty miles (490) 
an  hour; the draught caused by the rapidly moving engine blew 
off his hat, blowing i t  on the second track, which he had just crossed in 

. safety; as he stooped to catch his hat he was struck by the coal cars and 
killed. The cars were moving a t  the rate of eight or ten miles an hour. 
The switch was 25 to 30 steps east of intestate. To make the flying or 
running switch with engine moving in  front, i t  is, of 'course, necessary 
that the start must be made sufficiently beyond the switch to enable the 
engine to acquire such speed as to be uncoupled before reaching the 
switch so fa r  in  advance of the cars as to permit the switch to be thrown 
and to send the detached cars a desired distance on the track. The engine 
had acquired the speed of thirty-five or forty miles per hour, and must 
have been making the noise usual to engines moving a t  such speed. Ac- 
cording to one of the eye-witnesses, the detached cars were moving noise- 
lesely. I t  can easily be inferred that, in  the close presence to the rapidly 
moving engine, the intestate could not have heard any noise from the 
moving cars. H e  had just crossed in  safety the track upon which these 
cars were noiselessly moving, unguarded by any person stationed on 
them to warn him of their approach. His  position and purpose were 
known to the defendants. The danger of a misstep or of deviating from 
an  exactly straight line was obvious to the defendant engineer. The 
rapidly moving kngine, passing intestate, was naturally calculated to  
make him draw away from it. The natural impulse was to grab a t  his 
hat  and to stoop to pick i t  up. A watchful brakeman on the cars, "keep- 
ing a continuous lookout," would, assuredly, seeing his position of peril, 
have warned the intestate, and by such timely warning a human life 
would have been saved. Xawzler v. R. R., 145 N. C., 24. There was 
however, no brakeman or guard on these cars; no warning was given of 
their noiseless approach, and the only negligent act of the intestate 
which, the defendants allege, contributed to the intestate's death and was 
its proximate cause, was his yielding, under the circumstances described, 

, to a natural impulse in stooping to grab his hat. I t  is not apparent that 
i f  intestate had turned to look behind to see if danger approached, he 
would not have been stricken, as the space between the cars passing on' 
the  adjacent track did not exceed two feet. While we are in  nowise in- 
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clined to relieve the person crossing the tracks of a railroad from the 
imperative duty of observing the measure of caution so well established 
for his safety by the well-considered decisions of this and other courts, 
yet "it cannot always be said that he is guilty of contributory negligence, 

as a matter of law, because he did not continue to look and listen 
(491) at  all times continuously for approaching trains, where he was 

misled by the company or his attention was rightfully directed to 
something else as well" ( 3  Elliott on Railroads, see. 1166a), or that he 
failed to look in  opposite directions, at  the same moment of time. As 
is said by Mr. Justice Hoke, in S'herrill v. R. R., 140 N. C., 252, "It is 
further'held that, negligence having been first established, facts and at- 
tendant circumstances may so qualify this obligation to look and listen 
as to require the question of contributory negligence to be submitted to 
the jury, and in some instances the obligation to look and listen may be 
altogether removed." Inman v. R. R., 150 N. C., 123; Morrow v. R. R., 
146 N. C., 14. 

I t  must not be overlooked, in  reaching a conclusion in this case, that 
the act which occasioned plaintiff's intestate to be killed was immediately 
caused by the rapidly moving engine, passing within two feet of him, 
at  a time and place where defendants admit that they knew the intestate 
would be crossing, and at  a time and place where the uncontradicted, 
evidence shows that between 100 and 150 employees of defendant com- 
pany and others were accustomed to cross the tracks of the yard. We 
are therefore of the opinion that the motion to nonsuit, upon the evi- 
dence bearing on the second issue, ought not to have been allowed, and 
that his Honor did not err in  submitting this issue to the jury. 

The defendants objected to his Honor's submitting the third issue- 
that issue presenting the "last clear chance." While this issue has be- 
come immaterial, in  view of the finding of the jury on the first and sec- 
ond issues, we think i t  was proper for his Honor to have submitted it. 
I f  the jury had found with defendants on the second issue, having found 
the first issue with plaintiff, the ultimate liability of defendants would 
have been determined by their finding on the third issue. I n  the pres- 
ence of the concurring negligence of a plaintiff and a defendant, i t  is a 
generally accepted doctrine, and well settled in this State, that the ulti- 
mate liability must depend upon whether the defendant could at the time 
have avoided the injury by the exercise of reasonable care, under the at- 
tendant circumstances. Ray v. 8. R., 141 N. C., 84; Reid v. R. R., 140 
N. C., 146; Lassiter v. R. R., 133 N. C., 244; Arrowood v. R. R., 126 
N. C., 629; Pickett v. R. R., 117 N. C., 616. 

During the trial, the plaintiff, over defendant's objection, was per- 
mitted to offer evidence tending to show that the defendant compang 
could have provided a safe way of crossing by buiIding at  sma1I 



N. C.] FALL TERM, 1909 

cost an overhead bridge. This evidence was directed solely to the (492) 
first issue; and while we are of the opinion that neither the d e  
fendalzt company nor its codefendants were hnder the duty, under the 
facts of this case, to erect such overhead walkway, or bridge, yet, as we 
have concluded that the uncontradicted testimony, independent of this. 
evidence, was plenary of the defendant's negligence, and his Honor, upon 
such other testimony, would have been justified in instructing the jury 
to answer the first issue against the defendants, subject only to their 
belief in  the credibility of the witnesses, we cannot see, under such cir- 
cumstances, that the admission of such evidence was reversible error. 
This evidence could i n  no way have influenced the finding of the jury 
to  the second, third or fourth issues. The defendants, a t  the trial, of- 
fered no evidence at  all, and no evidence in  any way to relieve the infer- 
ence of their negligence, to be drawn from the other evidence, uncontra- 
directed in any particular by them. The testimony objected to suggested 
a cause of damage too remote, and for this reason we cannot see that its 
admission prejudiced the defendants with a jury of the intelligence we 
must assume our juries to possess. I f  we felt constrained to grant a 
new trial to the defendants for the admission of this evidence, we would 
feel constrained to restrict it to the first issue only. Bull v. R. R., 149 
N. C., 427; Reeves v. R. R., 149 N. C., 244; Spence v. Canal Co., 150 
N.  C., 160; Gaither v. Carpenter, 143 N.  C., 240; Smith  v. Lumber Go., 
142 N. C., 26; Hosiery Co. v. Cotton Milk ,  140 N. C., 452; Cherry v, 
Canal Co., 140 N. C., 422; Jennings v. Hinton, 128 N. C., 214; Clark v, 
Moore, 126 N. C., 1. As we have reached the conclusion that no rever- 
sible error was committed in  the trial of this action, the judgment of the 
court is affirmed. 

No error. 

Cited: Snipes v. Mfg. Co., 152 N. C., 45; House v. R. R., ibid., 399; 
Heilig v. R. R., ibid., 471 ; Edge v. R. R., 153 N. C., 215 ; M'olfe v. R. R., 
154 N. C., 576; Boney v. R. R., 155 N. C., 108; Zachary v. R. R., 156 
N. C., 503; Johrtson v. R. R., 163 N.  C., 445,447; Talley v. R. R., &id., 
571, 579; Xenrney v. R. R., 165 N. C., 103; Shepard v. R. R., 166 N. C., 
545; Gray v. R. R., 167 N. C., 437; Buchanun v. Lumber Go., 168 N. C., 
47; Penninger v. R. R., 170 N. C., 475; Lutterloh v. R. R., 172 N. C., 
118; MeManus v. R. R., 174 N. C., 737. 
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SLADEN, FAKES & COMPANY v. J. G. LANCE AND M. R. JONES. 

(Filed 15 December, 1909.) 

1. Partnership-Limited Authority-Notice-Liability. 
When one deals with a partner with notice that his acts exceed the 

limitation imposed upon his authority by the partnership, the partnership 
is not bound, and the remedy is restricted to the partner with whom he 
deals. 

2. Same-Evidence. 
One who has entered into a partnership with another in a business con- 

ducted in a different town from that of his residence, under a par01 con- 
tract by which it was agreed that the other partner should conduct the 
entire business and only buy such goods as he was able to pay for prompt- 
ly, is not liable to a creditor of the firm to whom he had given notice of 
the agreement, and who acted in disregard of the notice and in such a 
manner as to keep him in ignorance of the true status of the account. 

(493) APPEAL from Ferguson, J., at May Term, 1909, of BUNCOMBE. 
The defendant M. R. Jones alone was served with summons, 

and defended the action. The plaintiffs sued to recover a balance of 
$292.22 and interest for the value of the goods sold and delivered to the 
partnership of L. Cf. Lance & Co., the company being the defendant, 
Mrs. M. R. Jones. The goods were sold on the strength of Mrs. Jones' 
connection as a partner. The defense was rested upon allegations that 
the partnership agreement, being verbal, provided that Lance, who was 
the active partner in the entire management of the business, should not 
run into debt, but should buy only such goods as he was able to pay for 
promptly ; that the defendant Jones communicated this stipulation to 
members of the plaintiff firm; that she did not wish the plaintiff to per- 
mit him to trade with him unless he kept his bills promptly paid; that, 
as she did not live in Asheville, where the plaintiffs and the partnership 
of J. C. Lance & Co. did business, but in Buncombe County, she made 
frequent inquiries, from time to time, of salesmen of plaintiff who visited 
the store conducted by her brother and herself in the county, if Lance 
was keeping his bills paid up, and was always told that he was; that 
during the period covered by these inquiries plaintiffs were permitting 
the said Lance to run in debt; that when finally she found out that the 
partnership was about to fail, she went to see plaintiff, and the follow- 
ing conversation occurred: "I asked why they did not notify me of the 
fact that they were letting Lance run behind, and he (Dr. Fakes or Mr. 
Sladen) said that he was sorry that he did not-that he ought to have 
done i t ;  and I asked for a statement, and they said that they would give 
it to me if I would not let Lance know it, and I asked why they did not 
want him to know it, and they said that it would make him mad. They 

476 
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gave me a statement and I took i t  and went home." This was after the 
full indebtedness sued for had'been contracted, and the first and only 
statement over furnished defendant Jones. That defendant had not 
received anything whatever from the partnership; that what mas left 
of the goods was sold and the entire proceeds turned over to plaintiffs. 

At the trial the defendant Jones admitted, in  writing (1) the existence 
of the partnership during the period covered by plaintiff's account; (2) 
that the itemized account sued on was correct; that the goods so 
sold were for the use of the partnership and had not been paid (494) 
for, and (3)  that the defendant assumed the burden of proof on 
the issue submitted. His  Honor held that the admission established a 
prima facie case for the plaintiffs. Without objection, his Honor sub- 
mitted this issue to the jury: "Is the defendant Mary R. Jones indebted 
to the plaintiffs on account of the partnership of J. G. Lance & Co.? 
I f  so, how much?" The jury having responded to the issue, "Nothing," 
judgment was rendered against the plaintiffs for costs, and they appealed 
to this Court. 

Tucker & Lee and Merrimorz & Merrimon for plaintiffs. 
Frank Carter and H. C. Chedester for defendants. 

MANNING, J., after stating the case: The principal question presented 
by this appeal is the correctness of his Honor's refusal to instruct the 
jury, upon the evidence, to return a verdict for the plaintiffs, for the 
reasons that the defense pleaded was not good, and that it was unsup- 
ported by any sufficient evidence, in view of the written admissions of 
the defendant a t  the trial. We are against the plaintiffs upon both 
propositions. I t  is undoubtedly a generally accepted doctrine that 
"Whatever, as between the partners themselves, may be the limits set to 
each other's authority, every person not acquainted with those limits 
is entitled to assume that each partner is empowered to do for the firm 
whatever is necessary for the transaction of its business, in  the way in 
which that business is ordinarily carried on by other people." Powell 
v. Flowers, ante, 140; Lindley on Part., 124; George on Part., 215. The 
doctrine stated is so generally held and so well established that no fur- 
ther citation of authority is needed for its support. I t  is equally well 
settled that where a party dealing with a partner has notice of the limita- 
tion upon the partner's authority, the partnership is not bound; his 
remedy would be restricted to the partner with whom he dealt. Story 
on Part., secs. 128, 129, 130; George on Part., 215; Lindley on Part., 
168, 169; 1 Bates on Part., secs. 323, 324; Parsons Partnership, 
115; 22 A. & E., 142; cotton, v. Evans, 21 N. C., 284; Long v. carter, 
25 N. C., 241; Baxter v. Clark, 26 N.  C., 127; Gallaway v. Matthews, 
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10 East, 264; Winship v. Bank, 5 Peters, 529; Knox v. Buffington, 50 
Iowa, 320; Bramley v. Elliott, 38 N. H., 287; Livingston v. Roosevelt, 
4 Johnson, 251; Pollock v. Williams, 43 Miss. ; Fertilizer Co. v. Pollock, 
104 Ala., 402 ; Wilson v. Richards, 28 Ninn., 337 ; Rdc l i f e  v. Varner, 
55 Ga., 427 ; Williams v. Barnett, 10 Kan., 455 ; Hastings v. Hopkinson, 
28 Vt., 108; Chapman o. Uevereaux, 32 Vt., 616; Cargill v. Carley) 15  

Mo., 425. As opposed to a doctrine established by the well- 
(495) considered decisions of learned and eminent jurists, the counsel 

for the plaintiffs cite Johnston v. Bernheim, 86 N. C., 339, and 
the same case, 76 N. C., 139. We think that in those two cases there 
will be found an express recognition of this doctrine. At  page 140, 76 
N. C., the Court says: "It is otherwise where the partnership is not 
general, but is upon special terms, as that purchases and sales must be 
with and for cash. There the power to each is  special i n  regard to 
all dealings with third persons, a t  least, who have notice of the terms.'' 
But the Court adds: "But even in that case, if the terms are violated, 
as if a partner buy on time when he ought to buy for cash, and the 
thing bought come into the partnership and the partnership take the 
benefit, the partnership must pay for it." This language was quoted by 
the learned Chief Justice, who spoke for the Court in delivering the 
opinion in  the 86 N. C., 339, when the case of Johmton v. Berfiheim 
was again before this Court, and was evideitly predicated upon the 
evidence in  that particular case, which tended to show that the partner 
sought to be charged had knowledge of the delivery of the goods bought 
on credit and recognized the debt. The language 'of the Court, ap- 
plied to that state of facts, i s  sustained by reason and authority, and is 
in  agreement with the many well-considered opinions which we have 
examined. I t  is obviously true that when notice that the limitations 
upon the power of a partner contained in  the partnership agreemenr 
are exceeded, or the restrictions therein imposed disregarded, is brought 
home to the other partner or partners, and, having such knowledge, the 
other partner or partners permit the partnership to enjoy the fruits 
of the abuse of power and to receive benefits therefrom, or fail promptly 
to disavow the act of such partner, the partnership and its members 
tvould and ought to be bound; but, without such limitation, we think 
the language of this Court in  the opinions quoted from above states the 

too broadly, and is not sustained by the text writers and 
. the well-considered opinions of other courts whose opinions are above 

cited. The evidence in this case tended to prove that in  the partnership 
agreement it was stipulated that Lance should not go  in  debt for goods 
purchased; that Mrs. Jones notified a member of plaintiff firm of the 
agreement, and that she wished them to quit selling to him if he did not 
pay promptly; that she inquired from time to time of plaintiff's sales- 
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men if Lance was keeping his bills paid up, and was uniformly told that 
he  was; that when she was told that Lance.had run the business in  debt 
she promptly complained to plaintiffs and they admitted that they 
ought to have informed her; that plaintiffs were permitting (396) 
Lance to become and remain indebted to them during the period 
she was inquiring if Lance was indebted; that she offered to turn over 
the stock of goods to plaintiffs and they refused to accept i t ;  that she 
sold the stock, inventoried by an  employee sent by the plaintiffs, and 
paid the plaintiffs the entire proceeds; that plaintiffs hesitated, upon her 
demand to give her a statement of the account, for the reason i t  might 
make Lance mad; that plaintiffs sold goods to the partnership upon the 
financial strength of Mrs. Jones. We think his Honor committed no 
error in submitting the case to the jury upon this evidence, and that 
the jury were justified in  their verdict. While the plaintiffs were not, 
upon the evidence, guilty of that fraud which necessarily involves moral 
turpitude, yet their conduct was a fraud upon the right of the defendant, 
for the fraud in such case consists i n  the knowledge that the partner 
was violating, with their aid, a stipulation of the partnership agree- 
ment, without the oonsent of the other partner and against her express 
instructions. Livingston. v. Roosevelt, supra; Bigelow on Fraud, 242; 
Story on Part., sec. 131; 1 Bates on Part., see. 323; Cotton v. Evans, 
supra. 

We have carefully examined the exceptions taken at  the trial by the 
plaintiffs, appellants, to the rulings of his Honor upon the evidence, and 
to instructions prayed and refused, and to certain parts of his charge, 
and we find no reversible error. The judgment is therefore 

Affirmed. 

ROBERT CATES v. WESTERK UNION TELEGRAPH COMPANY. 

(Filed 23 December, 1909.) 

1. Telegraph-Office Hours-Notification of  Employees. 
.4 telegraph company may observe reasonable office hours for the trans- 

action of its business in the transmission and delivery of telegrams, and 
it is under no obligation to keep its employees in each of its offices in- 
formed.of the time when every other office is closed for  the night. 

2. Telegraph-Office Hours-Message Subject to  Delay. 
A message received at  8 :25 p. m. by an agent of the defendant telegraph 

company "subject to delay," the agent informing the sender of the message 
a t  the time that it could be delivered during the night, provided that the 
defendant had a joint office with the railroad at  the place of destination, 
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but not if the office was a separate one, imposes no duty upon the defend- 
ant to deliver the message that night if the office at  the destination was in 
fact not a joint office. 

3. Same-Instructions. . 
Where there is evidence tending to show that the defendant telegraph 

company received a death message for transmission a t  8:25 p. m., and 
that, a t  the time, its agent informed the sender that the message would 
only be delivered if the defendant had a joint office with the railroad at  
the place of destination, and not if it had a separate office there; that in 
fact the office was a separate one, at  which the hours were from 8 a. m. 
to 8 p. m., and that the injury complained of arose from the plaintiff's not 
being able to catch a train leaving at 8 a. m., owing to the delivery oC the 
message to the plaintiff at  9:40 a. m. a t  his place of business after the 
messenger had carried it to his residence a mile and a quarter from de- 
fendant's office, the defendant is entitled to an instruction that it was 
under no obligation to deliver the message except between the hours of 8 
a. m. and 8 p. m., and if the jury find the office hours a t  the place of desti- 
nation to be from 8 a. m. to 8 p. m., and i t  delivered the message a rea- 
sonable time after 8 a. m. of the following day, to answer the issue as to 
negligence for the defendant. 

4. Telegraph-Office Hours-Destination-Receiving Message for Transmis- 
sion-Agreement Implied-Negligence. 

In order to hold a telegraph company liable for damages for not deliv- 
ering a message at  its place of destination when the office there had been 
closed for the night in the observance of reasonable ofice hours, it must 
be shown that defendant's agent, who received the message for transmis- 
sion and delivery, by an agreement with the sender, expressed or implied, 
undertook that the message would be delivered that night, and the mere 

, 

fact that the message was received after the office a t  the destination had 
been thus closed for the night is not evidence of negligence per se on the 
defendant's part. In this case the "mental-anguish" doctrine is com- 
mented upon and approved by WALKER, J., for the Court. 

5. Appeal and Error-Weight of Evidence-Discretion of Court. 
It is within the sound discretion of the lower court to determine whether 

the verdict of the jury should stand as being against the weight of the 
evidence, and its decision is not reviewable. 

(498) APPEAL by defendant from Long, J., a t  May Term, 1909, of 
ALAMANCE. 

This action was brought to recover damages for an  alleged negligent 
delay i n  delivering a telegram. 

The material facts are as follows : ' 

On 13 March, 1907, a t  8 :25 o'clock p. m., Tignall Lashley, a brother- 
in-law of the plaintiff, filed with the defendant's operator a t  Haw River, 
N. C., the following telegram, addressed to the plaintiff, a t  his home i n  
High Point, N. C.: '(Jim Cates' daughter dead; wants you and all to 
come tomorrow." Assuming, for the sake of argument, that the message 
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sufficiently discloses its importance to the plaintiff, i t  will be observed 
that i t  does not state at  what time Robert Gates and the others would be 
expected to arrive a t  Haw River. The hour of the funeral is not given. 
But, waiving this aside as irrelevant to the decision of the case upon its 
merits, we will proceed to state the other facts. The message was writ- 
ten by S. A. Vest, the operator a t  Haw River, for Lashley, the sender. 
S. A. Vest testified that he told Lashley, at  the time of writing the mes- 
sage for him, that i t  could be delivered during the night, provided the 
defendant had a joint office with the railroad company a t  High Point, 
but not if its office was a separate one, and that he wrote on 
the message, "Sent subject to delay" ; and all of the evidence tended 
to show that the defendant's office a t  High Point was separate 
from the office of the railroad company. There was no direct communi- 
cation by wire between Haw River and High Point, but the message 
had to be sent by way of Charlotte, N. C., or Richmond, Va. The opera- 
tor at  Haw River tried to connect with the office a t  Charlotte, but the 
operators had left that office, though i t  was apparently open for the 
transaction of business. H e  then tried the office a t  Richmond, Va. 
There would have been no difference in  the time of the transmission of 
the message through either office. The message was actually received at  
the High Point office about 8 o'clock a. m., on 14 March. When re- 
ceived, it had to be written out by the operator, copied and entered on 
the delivery sheet. The messenger boy started with the message for 
the purpose of delivery' at  8 :30 o'clock a. m. on the 14th, and 
i t  was delivered at  9 o'clock to plaintiff's wife, at  69 Smith (499) 
Street, the home of the plaintiff, which is about a mile and a 
quarter from defendant's office in High Point. She opened it, read it 
and sent it to her husband, who was not then at  home, but a t  the shop of 
the Globe Home Furniture Company, where he was employed. H e  
received i t  about 9 :40 a. m. A train of the Southern Railway Company 
passed High Point for Haw River, and stations beyond, a t  about 7 
o'clock a. m., and if plaintiff had received the message during the night 
or in the early part of the morning, in  time to have taken that train, he 
and his family would have reached ITew River in time to attenc' the 
funeral. 

The defendant requested the court to give the following instructions : 
"Telegraph companies have a right to fix reasonable office hours for 

the conduct of their business; and if you believe the evidence, you will 
find that the hours from 8 a. m. to 8 p. m. were the office hours in  effect 
at  High Point, N. C., on the date of the message in controversy, and 
that such hours were reasonable." 

The court responded to this instruction as follows : 
"The court does not give you the instruction in the language asked, but 
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modifies i t  by leaving i t  to the jury to find the facts, so that instead of 
using the words 'if the jury believe the evidence,' the court modifies the 
instructions by saying, "if the jury, from the evidence, finds the facts to 
be as stated in the instruction.' 

"The defendant was under no obligation to deliver the message in  
question, except between the hours of 8 a. m. and 8 p. m.; and if you 
find that those were the office hours at  High Point a t  that time, and 
that it delivered the message in question within a reasonable time after 
8 a. m. on the morning of 14 March, 1907, then you will answer the 
first issue No. 

"The court gives you the instruction, adding, however, the following: 
'unless you find that the defendant company waived the benefit of its 
office hours by the acts and conduct of its agent a t  Haw River a t  the 
time this message was accepted by him for transmission.' 

"The defendant also asks me to give you the eighth and ninth instruc- 
tions, as follows: 'If the jury shall find from the evidence in this case 
that the first train which left High Point, and on which the plaintiff 
could go to Haw River after 8 o'clock a. m. on 14 March, 1907, was 
caught by the plaintiff, then you will answer the first issue No. I f  the 

jury shall find from the evidence in this case that the first train 
(500) which left High Point, and on which plaintiff could go to Haw 

River, after 8 o'clock a. m. on 14 March, 1907, was caught by the 
plaintiff, then you will 'answer the second issue,,Xothing.' 

'(These instructions are given, unless you find, under the instructions 
given you, that the message could have been and should have b&en de- 
livered by the defendant to the plaintiff, in the exercise of due care and 
diligence on its part, in time for the, plaintiff to have come from High 
Point to Haw River on the night of the 13th or on an  earlier train 
than that referred to in the instructions on the morning of the 14th." 

The jury rendered a verdict for the plaintiff upon the issue as to negli- 
gence, and assessed his damages at  $225. Judgment was entered upon 
the verdict, and, the defendant having duly excepted and assigned errors, 
appealed to this Court. 

Plaintif not represented in this Court. 
Icing & Kimball and T .  S. Beall for defendant. 

WALKER, J., after stating the case: There is no merit in this case, and 
i t  should not have been submitted to the jury in  the manner i t  was. 
The defendant, by the undisputed testimony, did everything within its 
power to deliver the message in question. I t  acted with due diligence 
and dispatch; and if the plaintiff has sustained any damages, the oause 
from which they flowed must be imputed to his own misfortune and not 
to the defendant's fault. 

482 
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I t  would serve no practical purpose to reproduce the instructions of 
the court here, but i t  may be said generally that the case was tried upon 
the wrong principle, and the error pervades the modifications of the 
special instructions as well as the charge itself. I t  seems to have h e n  
supposed that we had decided in  Carter v. Telegraph Co., 141 N. C., 374, 
that the receipt of a message a t  night for transmission, not within the 
established office hours, implies an undertaking or agreement on the part 
of the telegraph company to deliver it, as if i t  had been received within 
its regular office hours, or under an express or implied contract to deliver 
with diligence and dispatch, and without any regard to office hours; 
whereas we did not so decide, as will appear from the language of 
the Chief Justice, who wrote the opinion for the Court in  that case. 
"The telegraph company," he said, "has the right to fix hours during 
which its offices shall be open, provided they are reasonable. We need 
not discuss that in  this case, for, conceding that 7 p. m. was a reasonable 
hour for closing the defendant's office at  Spout Springs, i t  waived 
it, so f a r  as sending the message was concerned, by actually send- (501) 
ing this message and receiving pay therefor. This was, it is true, 
not a waiver as to the receiving office. But that office waived the clos- 
ing-hour limitation by receiving the message without demur. Had  the 
operator a t  Sanford immediately replied that he could not undertake 
to deliver the message until next morning, and would consider i t  as not 
received, except on that dondition, there would have been no contract 
to deliver. But the operator at  Sanford did not make any objection to 
the receipt of the message at  that hour, and says he did not make any 
effort to let the sending office know that i t  would not be delivered." The - 
two cases differ essentially in this; that in this case the operator a t  High 
Point did not receive the message until 8 o'clock the next morning. 

I t  cannot be rightly c-ontended that a telegraph company may not 
establish reasonable hours for receiving and delivering telegrams, and 
that it is liable for a failure to receive, send and deliver even an im- 
portant telegram which is tendered to i t  within such hours. I t  has been 
thoroughly settled by many courts and text writers that such a com- 
pany may adopt reasonable office hours for the transaction of its business 
in the transmission and delivery of telegrams, and i t  is under no obliga- 
tion to keep its employees in each of its offices informed of the time when 
' every other office closes for the night, or to deliver a message received 

after the closing of the office. The authorities to this effect are most 
abundant. We cite only a few of them. Sweet v. Telegmph Co., 22 R. 
I., 344. I n  that case i t  appeared that a newspaper correspondent, who, 
it seems, was also a telegrapher, but not employed by the company, re- 
ceived the message sent, and placed i t  on the filing hook for the operator 
who wae employed by the defendant, but who had left the office for the 
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night. The message was delivered the next day at 9 :25 a. m. With 
reference to this state of facts, the learned Chief Justice, for the Court, 
stated the rule of law applicable to the case, and we quote liberally from 
his opinion, because what he says had occurred to us as being not only 
the correct but the just rule of the law: 

"The controlling question is whether the receipt of the message for 
transmission after the terminal office had closed was an act of negligence. 
This depends upon whether the receiving agent was bound to know the 
time of closing in the terminal office. The decisions on this point are 
practically unanimous that a receiving agent is not so bound, for the 
reason that, in view of the great number of telegraph offices all over the 

country, and their variant conditions-some large and requiring 
(502) constant service, others small and with infrequent calls-a re- 

quirement that every agent should know the hours of every office 
would be unreasonable, if not impossible. To hold a company to such 
a duty would either require a uniform time of closing in all offices which 
are not constantly open, or a directory of all such officers, with their va- 
rious hours at different seasons of the year. The former alternative 
would compel a service at  small stations far beyond their needs, and the 
latter, as Mr. Justice Miller said, in Given, v. Telegraph Co., 24 Fed., 
119,.would be 'onerous and inconvenient to a degree which forbids i t  to be 
treated as a duty to its customers, for neglect of which i t  must be held 
liable to damages.' This rule, stated in Cmswell on Electricity, sec. 
421, notes 1 and 2, and 25 A. & E., 785, note g, is supported by the 
cases cited. 

"The plaintiff relies on Telegraph Co. v. Broesche, 72 Tex., 654 
(1889)) which went to the extent of holding that the fact that the com- 
pany's office at Burton was closed at the time its agents at Austin r e  
ceived the message for transmission, was no defense for failing to trans- 
mit and deliver the message. 

"But in Telegraph Co. v. Neek, 86 Tex., 368 (1894)) the same question 
came again before the court, and i t  was held that the company should 
have the right to establish reasonable hours within which their business 
is to be transacted, adding this very sensible conclusion: 'It seems to us 
that the reasonableness of a regulation as to hours of business is suffici- 
ently obvious to suggest to the sender of a message, who desires its 
delivery at  an unusually early hour for business, the propriety of making - 
inquiry before he enters into the contract.' This decision was affirmed 
in Telegraph Co. v. May, 8 Tex., Civ. App., 176, and in Telegraph Co. 
v. Wingate, 6 Tex. Civ. App., 394 (1894) ; so that, we cannot regard 
Telegraph Co. v. Broesche, supra, as stating the law of Texas at the 
present time. 

"For the reason stated, we are of opinion that the receipt of the tele- 
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gram in Boston without knowledge of the receiving operator or notice 
to the sender that the office at  Pawtucket had closed for regular business 
was not an act of negligence by the defendant. I t  is also clear that the 
defendant company is not made liable by the fact that i t  was received by 
one not in  its employ and not its agent for that purpose, who was allowed 
to remain in  the office and to use the wires of the company for other 
purposes. 

"The plaintiff argues that, as the addressee of the message, he has a 
right of action different from that of a sender, because he is not a 
party to the contract, and hence not bound by its stipulations. (503) 
However this may be, the plaintiff has no cause of action, except 
that of the defendant's negligence. Having found that the defendant 
was not guilty of negligence, there is no ground for action in  either case." 
See, also, Given v. Telegraph Co., 24 Fed., 119 ;  Telegmph Co. v. Hard- 
k g ,  103 Ind., 505 (a  very instructive case) ; Jones on Telegraphs and 
Telephones, secs. 349 and 351, and cases cited in the notes. This is a 
most reasonable rule of law, and the one which the plaintiff seeks to 
apply would cause great injustice and oppression. There are a vast 
number of offices of each company a t  different places in this country, and 
it would most assuredly be exacting too much from these companies to 
require them to keep their offices open a t  all hours of the day and night. 
There is no other employment in  which the law requires so much from 
the proprietors. I f  the cupidity of these companies suggests such a 
course, they may have day and night employees and transact their busi- 
ness continuously and even incessantly, but the law requires only a ma- 
sonable service from them, and will not compel them to serve the public 
day and night." 

I n  Telegraph Co. v. Harding, supra, the principle is sustained by 
cogent reasoning: "In this view, it seems clear to us, contrary to our 
6rst  impression, that the penalty is not incurred unless there is a failure 
to  receive and transmit during the usual hours, both at the point where 
the message was received and that to which it is to be transmitted. To 
hold otherwise would involve the telegraph company in the necessity of 
having its offices open for the reception and delivery of messages a t  all 
points and an equal length of time. I f  the requirements of its business 
a t  one point made i t  necessary to keep its office open twenty-four hours 
in  the day, its usual office hours at  such point would be continuous. It 
would, according to the instruction contended for, be compelled to receive 
messages during usual office hours at  that point. I f  i t  must transmit 
them, without delay, to every other point to which they may be directed, 
o r  incur the statutory penalty, irrespective of the requirements of its 
business at  other points, then of necessity i t  must have no offices a t  all 
a t  points where i t  cannot have them open continuously. We do not think 
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this was the purpose of the statute." Given v. Telegraph Co., supra, 
would seem to be directly in  point. The opinion i n  the case was deliv- 
ered by Circuit Justice Miller, as great a lawyer as ever sat in the Su- 
preme Court of the United States, not counting Chief Justices Marshall 
and Taney. This learned jurist said: ('We do not see that it is the 

duty of the Western Union Telegraph Company to keep the em- 
(504) ployees of every one of its offices in the United States informed 

of the time when every other office closes for the night. The 
immense number of these offices all over the United States, the frequent 
changes among them as to time of closing, and the prodigious volume of 
a written book on this subject seem to make this onerous and incon- 
venient to a degree which forbids it to be treated as a duty to its 
customers, for neglect of which it must be held liable for damages. There 
is no more objection to do this in  regard to offices in  the same State than 
those four thousand miles away, for the communication is between them 
all, and of equal importance." To the same effect is Stevenson v. Tele- 
graph Co., 16 N. C. Q. B., 530. So, i n  Telegraph Co. v. Cotton Go., 
94 Ga., 444, i t  is said: "In the absence of a special contract to transmit 
immediately, or of an express request for information, i t  is not obligatory 
upon a telegraph company to acquaint a customer with the office hours 
of the company at a point to which the message delivered by him for 
transmission is directed." Some of the authorities sustaining the rule 
in its varying application to the facts of each particular case are as 
follows: Telegraph Co. v. May, 8 Tex. Civ. App., 176; Telegraph Co. v. 
Wingate, 6 Tex. Civ. App., 394; Telegraph Co. v. Neill, 86 Tex., 368; 
Jones on Telegraph and Telephone Companies, pp. 330, 331 and 347; 
Starkey v. Telegraph Co., 53 Tex. Civ. App., 333; Telegraph Co. v.  
Ayres, 41 Tex. Civ. App., 627; Telegraph Co. v. Scott, (Ily.) (unre- 
ported), 87 S. W., 289; Telegraph Co. v. Henderson, 89 Ala., 510; 1 
Joyce on Elec. Law, see. 488; Gibson v. Telegraph Co., (Tex.) (unre- 
ported), 53 S. W., 712; Davis v. Telegraph Co., (Tex.) (unreported), 
66 S. W., 117; Telegraph Co. v. Crider, 107 Ky., 600; Telegraph Co. v .  
Xteenburgerz, 107 Ky., 469; 2 Joyce on Electricity, sec. 809b; Telegraph 
Co. v .  VanCleave, 107 Ky., 464; Telegraph Co. v .  Love-Banks Co., 73 
Ark., 205; 1 Joyce Electric Law, sec. 488; 27 A. & E., (2 Ed.), 1037; 
25 A. & E. (1 Ed.), 785. 

We would not be in alignment with the controlling authorities and de- 
cisions in this country or England if we should hold that the mere 
receipt, not within office hours, of a telegram for transmission, which 
could not be received at the other end of the line, because the office there 
had closed, in accordance with the usual and reasonable office hours 
established by the company, would still impose a liability upon it. Such 
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a holding would be contrary to every principle of reason and justice, and 
we cannot assent to it. 

The authorities cited by us, and the reasons given for our decisions, 
are not a t  all i n  conflict with Cartcr v. Telegraph Go., supra, or with 
az'zcttle v. T e l e p a p h  Co., 148 N. C., 480. I n  the case first cited, 
the Court substantially asserts the very rule which we have said (505) 
should govern this case. There the operator a t  Sanford received 
the message over the line of the defendant from the operator at  Spout 
Springs, without notifying the transmitting operator that he could not 
deliver i t  that night. He, by the clearest implication, undertook and 
agreed to use due diligence in  delivering the message. H e  was informed 
by the telegram that i t  was sent in behalf of a woman who, i t  appeared, 
was then in  the pains and throes of labor, and who required the im- 
mediate presence and medical attention of her physician. H e  mas a t  
least informed by the message that a woman, one of his patients, re- 
quired his immediate services. His silence, after receiving such an im- 
portant and urgent message, must be construed as an agreement on 
his part, in behalf of his principal, the telegraph company, to deliver 
the message with due diligence that very night. Common humanity and 
the general conduct of persons under such circumstances require us in- 
evitably to draw such an inference. His  silence was calculated to mis- 
lead the sender, who could have procured the early attendance of her 
physician at  her bedside by other means if she had known of the true 
situation. That decision was right, and is in perfect accord with our 
conclusion i n  this case. The very able and learned judge who presided 
a t  the trial in  this case misconceived its scope, and by reason thereof 
charged the jury to the prejudice of the defendant. Nor is there any 
conflict between what we now decide and Xuttle v. Telegraph Co., 148 N.  
C., 480. Why, the case directly and emphatically sustains our present 
ruling! There we held that the defendant, by its operator, who was 
its agent, with authority to make the contract, received the message at  
Raleigh and expressly agreed to deliver the same at a time which was 
not within its prescribed office hours, and, having so agreed, i t  was its 
legal duty to do so. Who will say that i t  was not? Besides, i t  appeared 
from the contents of the message that quick service was expected, and 
the message was filed for transmission within office hours, and the de- 
fendant had ampIe time within which to transmit and deliver i t  before 
the closing hour of the defendant's office at Smithfield, the hame of the 
plaintiff and his wife, the sendee. We held, and now hold, that Judge 
Long, who presided at  the trial of this and that case, ruled correctly 
upon every controverted question in  that case, and affirmed the judg- 
ment. That case has no special bearing upon this case, except in declar- 
ing the general principles applicable to contracts between a telegraph 
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company and its patrons, and as impliedly holding that if the 
(560) office a t  the terminal point (Smithfield) had been closed when, 

under the reasonable rules and regulations of the telegraph coni- 
pany, ,the message should have reached that office, if the company had 
exercised reasonable diligence, i t  would not have been liable, without an 
express o r  clearly implied agreement on the part of the company that it 
would deliver the message at  all events, or, without regard to its rules, 
that evening. But i t  appeared in  the report of that case that i t  had full 
time to comply with its contract within its office hours, which had been 
established both at  the initial and terminal points. 

Our conclusion is that the court erred in submitting this case to the 
jury with improper instructions upon the law as applicable to the special 
facts, and therefore the defendant is entitled to another jury. 

Whether a verdict, upon the evidence in this case, in favor of the 
plaintiff should be allowed by the court below to stand is a question 
which relates to the weight of the evidence, and should be decided by 
the presiding judge, and not by us. I t  rests in his sound discretion, 
which should be exercised always, not arbitrarily, but with a view to a 
correct administration of justice, according to law. 

The doctrine of "mental anguish," as i t  is called, was recognized and 
firmly established in our jurisprudence long before I came to this ' 

bench ( Y o u n g  v. Te legraph  Co., 107 N.  C., 370; Thowpon v. Te legraph  
Co., 107 N.  C., 449), by a Court of exceptional ability and learning. I t  
has been repeatedly upheld by other decisions, when the personnel of the 
Court had changed, and i t  cannot at  this late day be successfully as- 
sailed as being against the principles of the common law. Having been 
thus deeply rooted in  our jurisprudence, and having received the sanc- 
tion and approval of our most eminent jurists many years ago, i t  should 
now be accepted as an acknowledged principle of lam, and the cases in 
which i t  is involved should be tried and determined as other cases i a  
which there has been no disagreement as to what is the law as to the 
cause of action. 

We conclude by saying that Bright v. Te legraph  Co., 132 N. C., 317 
has no special application to this case. I t  appeared in that case that 
the message had been filed with the company's operator at  8 o'clock p. m., 
a t  Wilkesboro, N. C., to be transmitted to Burlington, N. C., where it 
was received thirty minutes afterwards, and the operator at  Burlington, 
by the messenger of the company, actually attempted to deliver it, and by 
negligence failed to do so. We can see at  a glance that a very different 

question was presented in that case from the one now under con- 
(507) sideration. That case has been approved and affirmed frequently 

by this Court, the courts of other States and jurisdictions, and by 
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the law writers. The plaintiff cannot sustain his contention by anything 
that was said in  that case. 

I do not wish to be understood as not concurring with the able judges 
who took part in  deciding Young v. Telegraph Co., supra, and Thompson 
v. Telegraph Co., supra, for the principle, as established by these cases, 
receives my full assent. I believe that what we call "the doctrine of 
mental anguish" is based upon a sound principle of common law, which 
i g  elastic enough to meet new conditions as they arise, and to adjust itself 
and its well-settled rules to the ever-changing circumstances of a pro- 
gressive civilization and the onward march of reform in the administra- 
tion of justice. I t  would be a reproach to the law if telegraph compa- 
nies can wantonly neglect their duty and obligation to their patrons with 
impunity and without any responsibility for their wrong, committed 
sometimes without the slightest excuse and under exasperating circum- 
stances. I speak now only for myself, and am not committing the 
Court, as a body, to my views. 

New trial. 

Ci ted:  Shazu v. Telegraph Co., post, 643; Carswell v. Telegraph Co., 
154 N. C., 115, 116, 120. 

MOIZGANTON HARDWARE COMPANY v. MORGANTON GRADED 
SCHOOLS ET AL. 

I (Filed 23 December, 1909.) 

I 1. Appeal and Error-Agreement of Counsel-Rehearing-Procedure. 

In a former appeal in this case counsel agreed that the matter decided 
was the only question involved; if otherwise, or in case of inadvertence 
of the court, as to other questions presented, a rehearing should have 
been petitioned for. Hence the opinion found reported in 150 N. C., 680, 
may not thus be reviewed. The Court, howel-er, decided against the plain- 
tiff on the merits of the case. 

1 2. Public Schools-Subcontractor-Material Men-Statutory Liens. 

A building used for graded-school purposes is a public building upon 
which no lien can be acquired, except with legislative sanction. Gastonia 
u. E&g. Co., 131 N.  C., 363; AYnozo ?I. C o m ~ s . ,  112 K. C., 335, cited and 
approved. 

I 3. Statutory Liens-Subcontractor-Material Men-Debtor and Creditor- 
Pr iv i ty  of Contract. 

Between the subcontractor or material man and the owner there is no 
privity of contract, and the former cannot make the latter their debtor 
except with his consent, or by following the provisions of the statute 
giving them a lien, and then only according to the status of the contract 
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between the owner and the contractor with reference to the amount owed 
th.e contractor thereunder at  the time of notice and the relation thereto 
of other like claimants. Revisal, secs. 2019, 2020, 2021. 

4. Same-Interpretation of Statutes. 
Revisal, secs. 2019, 2020, 2021, does not create the relationship of debtor 

and creditor between the owner of a building and the subcontractor or 
material man, except as to the extent of liens acquired in accordance with 
its provisions, and in the manner indicated. 

5. Public Schools-Subcontractor-Material Men-Statutory Liens. 
Neither by the enforcement of a lien, nor by anything in the nature of 

an equitable proceeding, nor directly by sale under execution, was it the 
intent of Revisal, secs. 2019, 2020, 2021, etc., to subject one of its public 
corporations, organized as necessary to the administration of its govern- 
mental affairs, to the priration or loss of its buildings for public school 
purposes. 

6. Same-Judgments. 
A public schoolhouse cannot be sold under execution, except with legis- 

lative authority, and a judgment in favor of a subcontractor, or those 
furnishing materials for its construction, would be in vain, and the courts 
will therefore not render such a judgment. 

(508) APPEAL from Justice, J., at August Term, 1909, of BURKE. 
The faacts are stated in the opinion of the Court. 

J .  T .  Perkins, S. J. Ervin and Riddle & Huffman for plaint$'. 
Avery & Erwin for defewdant. 

WALKER, J. This case was before us at  the last term in  150 N. C., 
680. Counsel agreed then, as the briefs on file in  this Court show, that 
the real question involved was whether the plaintiffs mere entitled to 
liens upon the graded school building, and virtually conceded that, if 
they were not, the plaintiffs had not made out their case and the judg- 
ment below was wrong. I t  may also be said that if the reversal of the 
judgment in that appeal affected injuriously the plaintiff's rights, they 
should have brought the matter to the attention of this Court by a petl- 
tion to rehear, which they have not done. This was also virtually an 
admission that the judgment of this Court was right; otherwise the 
plaintiff would have asked that i t  be reheard or reviewed, or called the 
alleged inadvertence to the attention of the Court, so that i t  might be 
corrected, provided there was any inadvertence. But there was not. 

I n  the former opinion the Court confined the discussion solely to 
(509) the very point which counsel agreed was the one presented in the 

case, and to which their arguments in  this Court were addressed. 
We will not, though, place our decision entirely upon the ground just 
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stated, but will also discuss and decide the case upon its merits, as if 
the case were here upon an order for a rehearing. 

We decided before that a public building, such as a graded school, is 
not the subject of a lien, under our statute (chapter 48 of the Revisal). 
Our decisions, as well as those of other States, support this view. Gus- . 
tonia v. Emg. Go., 131 N. C., 363; Smow v. Comrs., 112 N. C., 335; 1 
Phillips on Mech. Liens ( 3  Ed.), secs. 179 and 179a. The other cases 
supporting the principle were cited in  our former opinion. Even a 
cursory perusal of our statute (Revisal, ch. 48) will make i t  plainly 
appear that a subcontractor or a person who furnishes materials for the 
construction of the building has no claim against the owner apart from 
the claim he acquires by virtue of his lien after notice to the owner and 
before he settles with the contractor. The statute was not intended to 
change the well-settled general principle that there must be privity of 
contract before any liability by one person to another can arise. We 
know that this general principle has its exceptions, arising out of the 
peculiar nature of the cases to which they apply. Gorrell v. Water  Co., 
124 N.  C., 328; Gastonia v. Emg. Co., supra; Wadsworth v. Concord, 
133 N. C., 594; Jones v. Water Co., 135 N.  C., 554; Voorhees v. P o r t e ~ ,  
134 N. C.. 591. I n  the case last cited the authorities are collected and 
the application of the rule and its exceptions discussed. One person 
cannot make another his debtor without his consent or the sanction of 
the law. I t  is true that a lien, generally speaking, implies the existence 
of a debt, the payment of which is secured by it, but i t  does not follow 
always, and conversely, that a debt implies the existence of a lien. 
The latter arises by contract of the parties or by some provision of the 
law, common or statute. Revisal, secs. 2019, 2020 and 2021 of ch. 48, 
clearly import, by their words, that the subcontractor or material man, 
if he gives the required notice, shall have a lien; and when he acquires a 
lien by giving the proper notice, the owner of the property upon which 
the lien rests becomes his debtor to the amount owing by the owner 
to the contractor a t  the time of the notice. The language of section 
2021 is perhaps the strongest in favor of the plaintiff's contention in 
this case. But  i t  will be observed that the closing words of that 
section distinctly qualify and explain what precedes. They are (510) 
as follows: "Upon the delivery of such notes to such owner or 
his agent, the person giving such notice shall be entitled to all the liens 
and benefits conferred by this section or by any other law of this State, 
in as full and ample a manner as though the statement had been fur- 
nished by the contractor, architect or such other person." Section 2022 
further elucidates this question and shows clearly what the Legislature 
means. "Section 2022-Sums Due by Statement, a Lien-The sums 
due tp the laborer, mechanic or artisan for labor done or due the person 
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furnishing materials, as shown in the itemized statement rendered to the 
owner, shall be a lien on the building, vessel or railroad built, altered 
or repaired, without any lien being filed before a justice of the peace or 
the Superior Court." Who can successfully assert, after reading the 
sections quoted, that i t  was or could have been the purpose and intent of 
the Legislature to give the subcontractor a simple action of debt against 
the owner, when they had never been brought into contractual relations 
with each other? The contract of the material man or subcontractor 
was with the contractor, and not with the owner, and the material man 
has no direct claim against the owner as his creditor, under the con- 
tract or by any k n ~ w ~ p r i n c i p l e  of law. H e  may subject the debt due 
bv the owner to the contractor. when he has acauired no lien under the 
statute, in certain cases, by process of the law, such as an attachment or 
supplementary proceedings, and, in the latter case, after reducing his 
claim to judgment and complying with the necessary procedure; or, if 
he has acquired a lien on the debt by contract with the owner or by any 
provision of the law, he may subject it, by suit, to the payment of the 
debt. Under the statute, his right as against the owner, must be worked 
out through the lien it gives him upon the property of the owner, after 
notice of his claim and to the extent of his claim. movided it does not 

2 A 

exceed what is due the contractor bv the owner. I t  would seem to be 
unnecessary to cite authorities for our construction of the statute. In  
Walker v. Paine, 2 E. D. Smith (N. Y.), 662, the very question arose, 
and (at  page 664) the Court said: "In an action against the owner of a 
buildinn-to recover. under the lien law. the value of work or materials 

u 

-furnished to a contractor, there can be no personal judgment against the 
owner, but a mere foreclosure of the lien upon his interest in the prem- 
ises, with a judgment directing the sale of such interest to pay the 
amount found due to the claimant, with the costs, as provided in the 
first section of the amendatory act, passed 13 April, 1855. (a) A per- 

sonal judgment thus erroneously entered against the owner will be 
(511) reversed on appeal." Numerous other authorities could be cited, 

but this one states the principle so clearly that we wilI not encum- 
ber the opinion by referring to them. I n  the case of P i n b t o a  v. Young,  
104 N. C., 102, the Court distinctly recognizes the doctrine that what the 
laborer, subcontrwtor or material man acquires by notice to the owner 
is a lien upon his property, and that his remedy, in order to secure pay- 
ment of this debt, is by enforcing this lien. I t  has been held that a 
j u d p e n t  charging the premises Gith a lien cannot be rendered except 
.as an incident to a personal judgment against one holding a contract 
relation with the plaintiff, and that there must always be privity of con- 
tract between the parties. Stemkamper v. McManus, 26 Mo. App., 51. 
Qur statute does not establish privity of contract, but merely confers 
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HARDWARE Co, v. SCHOOLS. 

upon the material man a lien upon the property, if the property is sub- 
ject to lien, but not if he fails to acquire a lien by the laches of himself 
or of the contractor, whose negligence will be imputed to him when he 
fails to protect his own interests in ihe way prescribed by the statute. 

But there is another insuperable obstacle in the way of the plaintiff's 
recovery. Property held for necessary public uses and purposes, such 
as courthouses, jails, schoolhouses, and so forth, cannot be sold under 
execution. Gooch v. Gregory, 65 N. C., 142; Vaughn v. Comrs., 118 N. 
C., 636. I t  would be a vain thing to render a judgment for a debt 
which cannot be enforced. The plaintiff may, perhaps, proceed by 
mandamus against the corporate body having power to levy taxes for 
the purpose of paying his claim, but he cannot subject the property itself 
to its payment. The government of the State and its subordinate de- 
partments would be so crippled or obstructed by such a course as to be of 
little value to the people. I t  could eventually be destroyed. The method 
of collecting debts- created for public uses and purposes is by taxation; 
and if the body charged with the duty of laying the necessary taxes to 
pay the same fails in its duty, the procedure or remedy is by mclndclmus 
to compe1,its performance, as the above cases will show. 

Phillips on Mechanics' Liens (3 Ed.), states (in section 319) that a 
building which would otherwise be subject to the lien may be exempt 
on ground of public policy. I n  considering the question of lien, the 
authorities say the whole of the remedy, including the right to issue 
execution, must be considered in order to determine whether i t  is the 
proper remedy in any given case. Not to do so would be too abstract 
and impracticable; for the lien, abstractly, is nothing; its consequences 
or results, everything. The question of lien, therefore, must be 
regarded with reference to the legal consequences of i t ;  and if (512) 
they would necessarily contravene settled principles ; i t  is evident 
that such an effect should not be given and was not intended by the law; 
and if it be incapable of the practical results assigned to i t  by the law, 
i t  is inoperative and there is no lien. Property which is exempt from " A 

seizure and sale under an execution, upon grounds of public necessity, 
must for the same reason be equally exempt from the operation of the 
mechanics' lien law, unless i t  appears by the law itself that property of. 
this description was meant to be included: and. to warrant this inference. , , 
something more must appear than the ordinary provisions that the claim 
is to be a lien against a particular class of property, enforcible as judg- 
ments rendered in other civil actions. Therefore, under an ordinary 
statute. a lien cannot be acquired for work done or materials furnished 
towards the erection of a public-school house erected in accordance with 
public law. See Briclcerhoff v. Board of  Education, 60 Pa. St.. 27;  
~ i l l k m  v. Conh-oZZer~, 18 Pa. st., 275; .Chmock  v. Colfax, 51 1owa; 

493 
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70; Board of Education v, Neidenberger, 78 Ill., 58 ; Wilson v. Cornrs., 7 
Walls & Serg. (Pa.), 197; Podlon v. Mayor, 47 N. Y., 666. I t  cannot 
be supposed that the Legislature could intend in any case to subject one 
of its public corporations, organized as necessary to the proper adminis- 
tration of its governmental affairs, to the privation or loss of its build- 
ings, so indispensably necessary for the public benefit and accommoda- 
tion, and in which every individual of the community has a deep in- 
terest. I t  can make little or no practical difference whether i t  is done 
by the enforcement of a lien, by anything in the nature of an equitable 
proceeding, or directly by sale under execution. Phillips on Mech. 
Liens, see. 179. I f  there is any difference, i t  would seem to be against 
the latter and in favor of the former proceedings, which would be less 
drastic and summary. 

This Court held, in Hildebrand v. TTanderbilt, 147 N. C., 639, that 
where a lien is once acquired by a material man upon property, an ac- 
tion can afterwards be maintained personally against the owner thereof, 
even though the lien may have been lost by the laches of the material 
man in not bringing an action to enforce the lien within six months, 
allowed by the statute for that purpose. This question is not involved 
in  this case, as here no lien was ever acquired, as we held in the  former 
decision (150 N. C., 680) and now hold. 

I n  any view we are permitted by the law .to take of this case, the plain- 
tiff has failed to show that he is entitled to a favorable considera- 

(513) tion of i t  by us. There was no error in the ruling of Judge 
Justice. 

Affirmed. 

Cited: Granite Co. v. Bank, 372 N. C., 357; McCauslad v. Con- 
struction Co., ibid., 712. 

P. H. BUSBEE ET AL. V. W E S T E R N  N O R T H  C A R O L I N A  LAND AND 
LUik!BER C O M P A N Y  ET AT,. 

(Filed 23 December, 1909.) 

1. Evidence-Questions for Jury. 
In this case the lower court erred in not submitting the case to the jury, 

there being sufficient legal evidence in plaintB's behalf. As it may prej- 
udice the party against whom the ruling is made, the Supreme Court did 
not discuss the evidence, but called attention to the rulings in sundry 
cases. 

2. Issues-Necessary Findings-Trespass-Title-Fraud. 
In an action for trespass upon land involving the questions of title, 

fraud and damages, the court submitted only one issue, to wit: "What 
494 
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damages, if any, are the plaintiffs entitled to recover?" The Supreme 
Court disapproved of submitting the case to the jury upon this single 
issue, though, it seemed, the cause was tried upon its merits, and Held, 
that issues should be so framed as to present for the consideration of the 
jury every material controverted fact, necessary to be found in order to 
constitute a good cause of action or defense, so that the appellate court 
can intelligently pass upon the questions of law presented. 

APPEAL by plaintiffs from Fergusow, J., at July  Term, 1909, of 
SWAIN. 

The facts are stated sufficiently in the opinion of the Court. 

A. M .  Fry and  W.  I". Crawford  for plaintif f .  
B r y s o n  c!i? Black  f o r  defendant .  

WALKER, J. We think the court erred in not submitting the case 
to the jury upon the evidence introduced. I t  is difficult to enter upon any 
discussion as to whether there is evidence which tends to establish the 
plaintiff's case and to state what i t  is, by reason of the fact that such 
a discussion is very apt to prejudice the party against whom the ruling 
is made. We have laid down the rule in differing forms of expression, by 
which the court should be guided in passing upon the question as to 
how the evidence should be viewed when determining whether the 
case should go to the jury. "It is well settled that on a motion to 
nonsuit or to dismiss, under the statute, which is like a demurrer (514) 
to the evidence, the court is not permitted to pass upon the weight 
of the evidence, but the evidence must be accepted as true, and construed 
in the light most favorable to the plaintiff, and every fact which i t  tends 
to prove must be taken as established, as the jury, if the case had 
been submitted to them, might have found those facts upon the testi- 
mony. Tested by this rule, we think there was some evidence which 
tended to show that Townsend was acting as agent for the defendant 
when he bought the lumber." B r i t t a i n  v. Westha l l ,  135 N. C., 495. 

"The verdict may be set aside by the court if found to be against 
the weight of the evidence, but the right of the plaintiff to have it sub- 
mitted to the jury cannot be denied or abridged, provided there is some 
evidence to establish the plaintiff's contention." A v e r y  v. S tewar t ,  136 
N.  C., 430. 

''A judgment of nonsuit requires us to assume that all the evidence 
which tends to establish the plaintiff's case is true, and to view i t  in the 
aspect most favorable to the plaintiff, drawing every reasonable and 
legitimate inference therefrom which the jury could have drawn had 
they passed upon the case. A11 the facts that make for the plaintiff 
must be taken as established and considered by us, and all those that 
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make against them must be rejected." Millhiser v. Leatherwood, 14C 
N. C., 234. 

Justice Rodrnan, for the Court, said, in Wittkowski v. Wasson, 71 
N. C., p. 451: "Where there is any evidence to support the plaintiff's 
claim, it is the duty of the judge to submit the question to the jury, 
who are the exclusive judges of its weight. Of course, after a while if 
became a question as to what was the meaning of the phrase, 'any 
evidence.' Did i t  mean the slightest scintilla of evidence, or such only 
as that from which a jury might reasonably infer the existence of the 
alleged fact? The latter view has been established in this State and in  
England, and, so far as my researches have extended, in other States 
generally." 

The rule is clearly stated by Jwtice  Douglas in Craft v. R .  R., 136 
N. C., 50, as follows: "It is well settled, by a long line of decisions, that 
upon a motion for nonsuit the evidence of the plaintiff must be taken 
as true and construed in the light most favorable to him, and, when so 
considered, if there is more than a scintilla of evidence tending to prove 
the plaintiff's contention, the question must be left to the jury, who 

I alone can pass upon the weight of the testimony and the credibility of 
the witnesses." 

(515) Summing up all that has been substantially written by us upon 
the subject, we thus concluded in Byrd v. Express Co., 139 N. C., 

276: "It all comes to this: that there must be legal evidence of the fsct 
in issue, and not merely such as raises a suspicion or conjecture in 
regard to it." 

I n  this case the plaintiffs sued the' defendants, the lumber company; 
J. E. Rebstock and Pattie Ryan alleging that they were the owners of 
the land described in the complaint, and that the defendants had tres- 
passed upon the same by cutting and removing trees therefrom and 
doing other injury and damage thereto. At the instance of the plaintiffs, 
a warrant of attachment was issued and levied upon land described in 
State grant No. 7324, which was issued to 3. J. Calhoun, and it was 
alleged that the defendants, who were the equitable or beneficial owners 
of the land, Calhoun being but a trustee for them, had fraudulently 
caused the legal title to the said land to be conveyed to one Louise E. 
Mason. The court ordered Louise E. Mason to be made a party, so that 
the validity of her title might be determined, as between her and the 
plaintiffs, by issues based upon the allegations of the complaint and 
the denials of the answer. Louise E. Mason was made a party defendant, 
and filed an answer, denying the said allegations of fraud. The court 
submitted an issue, which, with the answer thereto, is as follows: "What 
damages, if any, are the plaintiffs entitled to recover?" Answer: "Three 
hundred dollars." We have often disapproved the submission of such 
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an issue. Hatcher v. Dabbs, 133 N. C., 239; Denmark v. 22. R., 107 
N. C., 186. I n  Hatcher v. Dabbs, supra, i t  was said by us "to have been 
settled by the numerous decisions of this Court that only the issues of 
facet raised by the pleadings should be submitted to the jury, and not 
mere questions of fact growing out of the evidence (Howard v. Early ,  
126 N.  C., 170)) and such issues as are so raised should be submitted, 
with this qualification, that it is not required that all the issues should 
be thus submitted to the jury, but such of them only as are necessary 
to present the material matters in dispute (Shoe  Co. v. Hughes, 122 
N.  C., 296; Ratlif '  v. R a t l i f ,  131 N.  C., 425; Warehouse Go. v. Omneat, 
132 N.  C., 848), and as will enable each of the parties to have the full 
benefit of his contention before the jury (Patterson v. Xil ls ,  121 N. C., 
258; Pretzfelder v. Ins .  Co., 123 N.  C., 164; 44 L. R. A, 424)) and with 
this further qualification, that the issues must also be comprehensive 
enough to determine the rights of the parties and to support the verdict 
and judgment in the particular case. Strause v. Tfilmington, 129 N. C., 
99. The provision in  our present system of procedure for sub- 
mitting issues was adopted for the purpose of enabling the jury (516) 
to find the material facts with as little consideration as possible 
for principles of law, sometimes difficult for them to understand and 
apply, and so that the court, upon the facts thus found, mag with greater 
ease and security declare the law and thus determine the legal rights of 
the parties. Bozuen v. Whitaker,  92 N.  C., 367. This result cannot be 
obtained in  this case under the issue submitted to the jury. There is no 
separation of the facts from the law, but the jury are required to con- 
sider and decide both the facts and the law, under instructions from the 
court, i t  is truej but, nevertheless, in direct contrarention of the spirit 
and purpose of the Code and the rule of this Court. There is another 
objection to the issue: i t  virtually implies that the defendant is liable 
to the plaintiff, and merely requires the jury to ascertain the extent of 
the liability, and in this respect it may have confused, if i t  did not 
mislead them, even though the instructions of the court embraced the 
various contentions of the parties and were correct in themselves. 

We again direct attention to those decisions, in the hope that the 
issues may hereafter be so framed as to present for the consideration of 
the jury every material controverted fact necessary to be found by them 
in order to constitute a good cause of action or a good defense. This is 
very important in  the trial of causes, for this Court cannot, on appeal, 
intelligently pass upon a case if the facts are not found by proper issues 
submitted to the jury. The issue as to the damages is not material if the 
decision of the jury upon the issues constituting the plaintiff's cause of 
action are found against him. Whether either party is entitled to dam- 
ages depends upon the finding of the jury whether an injury (using 
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that word technically) or a wrong has been committed. The issue in this 
case is not even the general issue, which was permissible under the former 
system of pleading and practice, but has been discarded by the present 
system. 

I t  seems, though, that upon this imperfect and anomalous single issue 
the case was tried upon its merits. We have examined the testimony 
carefully, and, while we refrain from expressing any opinion as to its 
weight, we must say there was far more than a scintilla of evidence to 
establish the plaintiffs' cause of action and their consequent right to 
damages. 

There was therefore error in the ruling of the court. The case is 
remanded, with directions to set aside the judgment of nonsuit and 

submit the case to another jury, upon the evidence, under proper 
(517) instructions from the court. We will not pass upon the other 

exceptions taken, as they may not arise again. 
New trial. 

WILLIAM G.  BRAUSHAW ET AL. v. CITY O F  HIGH POINT. 

(Filed 33 December, 1909.) 

1. Cities and Towns-Bond Issues-Necessaries-Charter Powers-Popular 
Vote-Constitutional Law. 

Under the charter of 1909, see. 12, of the City of High Point, an issue 
of bonds by that city to complete payment under its contract for the erec- 
tion of a water~orks plant and sewer system, about completed, is for a 
public necessity, not requiring a popular vote for its validity. Constitu- 
tion, Art. VIII, see. 4. 

2. Cities and Towns-Bond Issues-Charter Powers-Repealing Acts-lnter- 
pretation of Statutes. 

Section 31 (10) of the charter of the City of High Point, repealing all 
former laws affecting the government of the city, etc., except acts relating 
to the issue of bonds and granting of franchises, etc., was to prevent the 

. invalidation of bonds already issued and franchises already granted, and 
not to continue restrictions which are inconsistent with the provisions of 
the charter of 1909. 

3. Same-Refunding Debts. 
Chapter 19, Private Laws 1907, authorizing an election by that city upon 

a proposition to issue bonds for divers purposes, among them, that of im- 
proring and extending its water plant and sewer system, does not restrict 
the power to issue bonds for such purposes without a popular vote granted 
by the charter of 1909, especially as the charter expressly authorizes the 
city council "to fund or refund by ordinance the whole or any part of the 
existing debts of the city or any future debt by issuing bonds." 
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APPEAL from Biggs, J., at December Term, 1909, of GUILBORD. 
This is an action brought by the plaintiff, a taxpayer and citizen of 

the city of High Point, against the defendant, to enjoin i t  from &suing 
bonds to the amount of $30,000, the proceeds of the sale of which are to 
be used' in paying a debt contracted for a necessary expense of said 
defendant. 

On 1 October, 1909, the city of High Point entered into a contract 
with the United States Construction Company to extend and improve its 
sewer and water systems, agreeing to pay therefor the sum of $30,000, 
same to be paid in installments, as provided in said contract, and immedi- 
ately thereafter said construction company began said work, and the 
same will in a short time have been completed. 

The defendant, not being able to provide for the payment for (518) 
said work out of its funds in hand or current revenue. after 
having passed an ordinance in full compliance with the provisions of its 
charter, was preparing to issue and sell bonds to raise the funds neces- 
sary, when the plaintiff instituted this suit to restrain further action 
on the part of the city, alleging two reasons why said proposed issue of 
bonds would be unlawful: first, because the defendant had not complied 
with chapter 19, Private Laws 1907, in holding an election on the pro- 
posed issue of bonds; second, because i t  has no authority to issue long- 
time negotiable bonds for the purposes expressed in said ordinance and 
set out in the pleadings. 

His Honor held that the bonds are valid, and refused the motion for 
a restraining order. The plaintiff appealed. 

C.  S. Bradshaw for plainti f .  
Shaw & Hines and E. H. F a r r h  for defendant. 

CLARK, 0. J., after stating the case: The contract was for a public 
necessity, and therefore a valid indebtedness, and a popular vote was 
not necessary, unless the charter or some statute required it. Fawcett 
v. Mt. Airy,  134 N. C., 125; Davis v. Frernont, 135 N. C., 538; Revisal, 
see. 2916 ( 6 ) .  

The plaintiff relied.upon chapter 19, Private Laws 1907, which author- 
ized an election upon a proposition to issue $1125,000 in bonds for divers 
purposes, among them that of improving and extending its water plant 
and sewer system, aiding the construction of a railroad, and other pur- 
poses. Had that statute prohibited the issuance of bonds for water and 
sewerage, unless so voted, this would have rendered the issuance of these 
bonds invalid, unless the statute has been repealed (Wadsworth v. Con- 
cord, 133 N. C., 581; Robinson v. Goldsboro, 135 N. C., 382; Comrs. v. 
Webb, 148 N. C., 120)) for the Constitution, Art. VIII, sec. 4, places 
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the control and restriction of the powers of municipal bodies in  con- 
tracting debts in the General Assembly. 

By 'chapter 395, Laws 1909, the General Assembly enacted "An act 
to grant a new charter to the city of High Point, repealing all laws 
and parts of laws i n  conflict herewith." Section 12 of thi-s act gave the 
city the fullest power to provide for a system of sewerage and water- 
works. Section 27 (9) prescribes in  detail the duties of the "superinten- 
dent of waterworks and sewerage." Section 31 (10) is as follows : "From 
and after the ratification of this act, the same shall thenceforth be the 

charter of the city of High Point, and all laws now constituting 
(519) a charter of said city, affecting the government thereof in  the 

grants heretofore made of its corporate franchise and powers. 
(except the acts relating to the issue of bonds and granting of fran- 
chises), and all laws of a public and general nature inconsistent with 01 

coming within the purview of this act, are hereby repealed, as f a r  only 
as they may affect the city." 

The plaintiff contends that the effect of this subsection is to except 
chapter 19, Private Laws 1907, from the general repealing clause. We 
do not think so, especially in  view of the unrestricted power to establish 
a system of waterworks and sewerage conferred by section 12, above 
referred to. 

The exception from repeal of acts relating to the issue of bonds and 
granting of franchises was to prevent the invalidation of bonds already 
issued and franchises already granted, but was not intended to continue 
restrictions which are inconsistent with the liberal provisions of the new 
chapter. Chapter 19, Private Laws 1907, was no longer necessary, and 
is completely eliminated by this "new charter." The bonds are therefore 
valid. Greensboro v. Scott, 138 N.  C., 184. 

The debt being valid, the municipal authorities can issue bonds to 
fund the same. Comrs. v. Webb, 148 N.  C., 123. Besides, the "new char- 
ter" (Laws 1909, ch. 395, sec. 30) expressly authorizes the city council 
"to fund or refund by ordinance the whole or any part of the existing 
debts of the city or any future debt" by issuing bonds. 

The judgment below is 
Affirmed. 

Cited: Ellison v. Williamston, 152 N.  C., 149, 150; Murphy v. Webb, 
156 N. C., 405; Hotel Co. v. Red Springs, 157 N.  C., 139; Robinson v. 
Goldsboro, 161 N. C., 673; Bain v. Goldsboro, 164 N.  C., 104; S w ~ e l Z  
v. Belhaven, 173 N.  C, 4. 
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PHILLIPS 1). LUMBER Co. 

8. P. PHILLIPS ET AL. v. RUCHANAN LUMBER CMPANY ET AL. 

(Filed 23 December, 1909.) 

' 1. State's Land-Assignment of Entry-Fraud-Registration-Purchasers 
for  Value-Notice. 

An assignment, though procured by fraud, of an entry upon the State's 
vacant and unappropriated land does not per se raise a presumption of 
fraud, and the recorded certificate thereof and of the entry cannot affect 
subsequent purchasers for value without notice or knowledge of the 
fraud. 

2. Same-Trusts and Trustees-Limitation of Actions. 

The plaintiffs, as heirs at  law of an original entry upon the State's 
vacant and unappropriated lands, brought suit to declare defendants trus- 
tees for them, alleging, and establishing by the verdict of the jury, that 
the one under whom defendants derived title had fraudulently procured 
an assignment of the entry of their ancestor, which was duly recorded. 
I t  appeared that defendants were purchasers for value and without notice 
in a line of grantors, also purchasers for value without notice, under 
conveyances duly recorded, for a period of more than seventeen years. 
The facts being uncontradicted: Held, as a matter of law, plaintiff's 
action to have defendants declared a trustee was barred after a lapse of 
ten years from the date of the grant to the time of the commencement of 
the action. Revisal, 399. 

APPEAL by plaintiff from Perguson, J., a t  September Term, (520) 
1909, of GRAHAM. 

The facts are stated in  the opinion of the Court. 

Morphew & Phillips and A. it!. Fry for plaintif. 
A. S. Barnard for defendant. 

CLARK, C. J. The complaint alleges that in 1853 S. P. Sherrill, the 
ancestor of the plaintiffs, entered the land, had i t  surveyed and paid the 
State part of the purchase money; that Sherrill died, and in  1886 Sher- 
rill's son-in-law, one I. J. Slaughter, by fraud and a promise to hold the 
lands for the heirs of Sherrill, procured a certificate from the entry 
taker of Graham County, where the lands lay; that he was the assignee 
of Sherrill; tha t  upon presentation of said certificate to the Secretary 
of State a grant was duly issued to said Slaughter, 13 October, 1886, and 
recorded in Graham County, 18 December, 1890. I. J. Slaughter con- 
veyed the land to R, B. Slaughter; he conveyed to Lewis Thompson 
& Co., who sold to the Thompson-Canby Lumber Company, who in turn 
sold to James Charles, C. E. Boyd and George Belcher, who conveyed to 
the Buchanan Lumber Company, who conveyed to the Whitney Manu- 
facturing Company. 
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This action is against the two defendant companies last named and 
I. J. Slaughter, to have them decreed trustees for the plaintiffs, heirs 
at law of Samuel P. Sherrill, for one-half of said tract. The jury found 
that I. J. Slaughter procured the certificate of the assignment of t h e .  
entry by fraud, but that each and every of the successive grantees of 
land above named took without notice of the fraud. 

These successive deeds were all duly recorded. The plaintiffs admit, 
in their brief, that these subsequent grantees were all purchasers without 
notice, but contend that they were fixed with constructive notice of the 
fraud, because by tracing the title back they would have seen that the 
grant was iseued to Slaughter upon the certificate of an assignment of 

the entry. But such assignment is not per se presumption of, 
(521) fraud; and if the grantees had traced their title back to the grant, 

they would have found duly recorded the certificate of the entry 
taker of Graham County: "I do hereby certify that i t  appears, from 
information before me, that I. J. Slaughter is the assignee of Samuel P. 
Sherrill, deceased, and that grant for the within No. 2500 should issue 
in his name. This 20 August, 1886. N. G. Phillips, entry taker for 
Graham County." 

This action was begun 17 March, 1908. There had been an action 
begun 22 March, 1907, in which a nonsuit was taken. The defendants 
(except I. J. Slaughter, who did not resist judgment) were purchasers 
for value and without notice, from a line of grantors, also purchasers 
for value and without notice, under conveyances duly recorded. The 
defendants pleaded the ten-years statute, the grant to Slaughter having 
issued more than twenty years and having been recorded more than sev- 
enteen years before this action was begun; and the action, i n  which non- 
suit was taken, was begun less than a year prior to the institution of this. 

Upon the issue on the statute of limitation the court instructed the 
jury to answer i t  No as to Slaughter, but that they need not answer it as 
to the other defendants, for they did not have notice and the plaintiffs 
did not have an interest in the land. He  so found and adjudged in  the 
judgment. As the facts are uncontradicted, this was a matter of law, 
though the judge, if so disposed, might have directed the jury to answer 
the issue Yes as to the other defendants. Revisal, sec. 399. An action 
to have a party declared a trustee is barred by ten years. Johnstow 2;. 

Lumber Co., 144 N.  C., 717 ; Norcum v. Savage, 140 N. C., 472 ; McAden 
v. Palmer, 140 N. C., 258; Ritchie v. Fowler, 132 N. C., 788; Norton v. 
McDevit, 122 N. C., 759. An enterer of Cherokee lands is barred by ten 
years from the registration of the grant to anothk. Frasier v. Gibson, 
140 N. C., 272. 

Besides, a purchaser for value from one whose deed was procured by 
fraud gets a good title if he has no notice of the fraud. Odom v. Riddick, 
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104 N. C., 515, and cases there cited. Even a purchaser with notice of 
the fraud from an  innocent purchaser without notice gets good title. 
Glenn v. Bank,  70 N.  C., 205; Fowler v. Poor, 93 N.  C., 466. 

His  Honor properly instruoted the jury that, if they bdieved the 
evidence, the plaintiffs were not equitable owners of the land nor entitled 
to have the defendants declared trustees for their benefit. 

The other exceptions require no discussion. 
No error. 

Cited: Lynch v. Johnson, 171 N. C., 615. 

A. H. COLVARD v. CAROLINA AND TENNESSEE SOUTHERN RAILWAY 
COMPANY. 

(Filed 23 December, 1909) 

Principal and Agent-Account Stated-Admissions-Receipt-Agent's Unau- 
thorized Acts. 

Plaintiff, being indebted to a bank, delivered, a t  an agreed price and 
under a contract of purchase with defendant railroad, a certain number 
of crossties a t  said road and told defendant to send statement and certifi- 
cate of the amount to the bank. Thereafter defendant accepted the ties, 
but a t  a reduced price, and sent statement accordingly to the bank and 
had the bank to receipt the statement "in full of above account." The 
plaintiff notified both the bank and the railroad company that he would 
accept the payment only in part: Held, (1)  the account rendered by de- 
fendant to the bank was no more than an admission that it owed the plain- 
tiff the sum stated therein ; (2) the receipt of the bank was not in full of 
plaintws demand, but only in full for the amount stated; (3) there was 
no evidence to warrant the bank to receipt for plaintiff in full of his de- 
mand, and such receipt would not be binding upon him. 

APPEAL by defendant from Perguson, J., a t  July-August Term, 1909, 
of SWAIN. 

The facts are stated in  the opinion of the Court. 

A. M. P r y  for plaintiff. 
Moore & Rollirw for defendmt.  

CLARE, C. J. The plaintiff delivered certain crossties upon defendant's 
right of way at an agreed price. Subsequently the defendant reduced 
the price of ties, and thereafter inspected and accepted plaintiff's ties 
and offered to pay the reduced price. This the plaintiff declined t o  
accept. There was no dispute as to the number of ties. 
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The plaintiff, being indebted to the bank, told the defendant to send 
a statement and certificate of the amount due him to said bank. The 
account, when rendered, was for the proper number of ties, but calcu- 
lated a t  the reduced rate and totaling $316.20, being $73 less than the 
amount due on the basis of the contract price. The plaintiff notified 
both the defendant and the bank that he would accept said sum only i n  
part payment. The bank receipted in full "of above account." 

The defendant introduced no evidence that the plaintiff ever intended 
or agreed to accept less than the contract price. The evidence is plenary 

and uncontradicted that he did not. The account rendered was 
(523) no more than an admission by the defendant that i t  owed plaintiff 

$316.20. The bank's receipt wa* only for the "above account," 
i. e., for the amount due upon that admission. I t  did not purport to be 
in  full of plaintiff's demands, and had i t  been i t  would have been unau- 
thorized. The defendant showed no such authority, and, indeed, the 
evidence of the bank and of the plaintiff was that the plaintiff refused to 
authorize the acceptance of the $316.20, except as part payment. 

This case is totally different from Xerr v. Sanders, 122 N. C., 635, 
and the cases cited under i t  in the annotated edition. There a check was 
sent the creditor, reciting in the face of i t  "in full for services." This 
the defendant endorsed and cashed, thereby accepting i t  as full settle- 
ment. A later case is Armstrong v. Lomon, 149 N. C., 435. 

No error. 

T. B. CURTIS, ADMR., V. SOUTHERN RAILWAY COMPANY ET AL. 

(Filed 23 December, 1909.) 
1.  Questions for Jury. 

In this case the issue as to negligence was one entirely of facts, with 
the burden of proof on defendant, and no error is found to have been 
committed on the trial. 

2. Measure of Damages. 
In this case no error is found on the part of the lower court upon the 

issue of damages, as upon the evidence the damages awarded were proper 
upon defendant's own theory. 

C ~ A B K ,  C. J., did not sit on the hearing of this case. 

APPEAL from Joseph 8. Adams, J., at September Term, 1909, of 
BUNCOMBE. 

Action, to recover damages on account of the negligent killing of 
plaintiff's intestate, B. Allen Bryant, a passenger, who was admitted to 
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have been killed in  a collision between a passenger and freight train of 
defendant company, alleged to have been caused by the negligence of 
the defendant Leonard, a brakeman i n  the company's employment. 

The two issues of negligence and damage were submitted and found 
for the plaintiff. The  defendant appealed. 

Z e b .  F. C u r t i s  a n d  Craig,  M a r t i n  & T h o m p s o n  for plaintif f .  
Moore & R o l l i n s  a n d  W .  B. R o d m a n  for defendant .  

PER CURIBM : 1. I n  respect to the issue of negligence, the mat- (524) 
ter  i n  controversy is one of fact purely, with the burden upon the 
defendants to show that  they discharged their duty to  the passenger, and 
we find no error committed on the trial of it. 

2. I n  respect to the assignment of error in the charge of the judge 
upon the issue of damage, we are of opinion tha t  i t  is  unnecessary to  
pass upon or discuss it. The  evidence in  regard to the net earnings of 
the deceased, and his age and condition in  life, business, etc., is  uncon- 
tradicted, and we think that  i t  fully warrants the sum awarded by the 
jury, even if i t  be gauged with reference to the theory contended for  
by defendant. 

N o  error. 

I The  Chief Justice did not sit on the hearing of this case. 

I CHARLES E. MERRILL v. SOUTHERN RAILWAY COMPAKY. 

I (Filed 23 December, 1909.) 

I Railroads-Negligence-Burden of Proof-Pedestrians, Unexpected Acts of- 
Evidence-Nonsuit. 

According to plaintiff's evidence, in an action against a railroad com- 
pany for damages for an injury alleged to have negligently been inflicted 
on him by defendant, he was a brakeman who had been left by one section 
of a freight train, and endea~~ored to catch the second section. He 
crossed the track upon which he saw this second section was switching, 
and walked along the track in a path used by employees. When the 
train was backed down the track going in the same direction, a t  a speed 
of four miles an hour, he became dizzy from faintness and, being a dis- 
tance of eighteen inches from the track, fell on it, and was injured. There 
was no one on the end of the last car. There was testimony as to the 
distance of the train from him a t  the exact moment of his falling, though 
i t  appeared that the train must have been less than fifteen feet. There 
was no evidence that a train of this character could have been stopped in 
time to avoid khe injury, under the circumstances: Held, there was no 
sufficient evidence that the injury would hare been averted had there 
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been a brakeman on the last car, and as the burden was on plaintiff to 
shorn the proximate cause of the injury, which he failed to do, a motion 
for a judgment of nonsuit should be sustained. 

CLARK, C. J., did not sit on the hearing of this case. 

APPEAL from Joseph 8. Adams, J., at September Term, 1909, of BUN- 
COMBE. 

Action to recover damages for personal injuries sustained by 
(525) plaintiff, a brakeman in  the employment of the Southern Railway 

Company, a t  Statesville, on 13 May, 1905. 
The usual issues of negligence, contributory negligence and damage 

were submitted to the jury and found for plaintiff. Defendant appealed. 

Locke Cmig, J.  I$. Merr imon and J .  G. M e r ~ i m o n  for plain&#. 
W.  B. Rodman  and Moore & R o l l i m  for defendant. 

PER CURIAX: The Court is of the opinion that the motion to nonsuit 
should have been sustained, upon the ground that there is no sufficient 
evidence that the alleged negligence was the cause of the injury. The 
plaintiff, according to his own evidence, was a brakeman on the first 
section of No. 71, a freight bound for dsheville. Having been left at  
Statesville, he was endeavoring to catch the second section of No. 71. 
He  crossed the track, upon which the Taylorsville train was switching, 
and then walked alongside the track, in a path used by defendant's em- 
ployees, between the tracks. This train backed along the track, going in  
the same direction as plaintiff, a t  a speed of four miles an hour, with no 
one on the end of the last car. When plaintiff crossed the track and 
turned down it, he saw the Taylorsville train coming towards him. Plain- 
tiff continued to walk on, alongside the track, until he became dizzy 
from faintness, and fell on the track and was injured by the Taylors- 
ville train. H e  states that, before he fell, he looked back once, and this 
train, composed of an engine and three freight cars, was approaching 
him. He  was eighteen inches from the side track when he fell; so that, 
if he had not fallen, the train would have passed him safely. He  states 
that the last time he looked back and saw the train i t  was a half raiI 
(about fifteen feet) from him. H e  does not know how much time elapsed 
between the time when he turned and saw the train, half a rail distant, 
and the moment he fell. We think there is no sufficient evidence that 
the injury could have been averted had there been a brakeman on the 
rear end of the train, and that the injury, however lamentable, was an 
accident, which, under the circumstances, could not well have been 
prevented. 

There is no evidence that this train was as far  off as fifteen feet when 
506 
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plaintiff turned and saw i t  approaching. When he first saw it, as he 
crossed and turned down the track. it was three or four rails distant and 
approaching him at four miles an  hour. I t  had gained on him, so that 
i t  was within half a rail when he last turned and saw it. How long 
after this i t  was before he fell on the track the plaintiff does not 
undertake to say. Neither he nor any other witness knows. The (526 )  
train was evidently about up with plaintiff a t  the time he fell on 
the track. and there is  no-sufficient evidence that i t  could have been 
stopped in time to save him. 

I t  is true witness Glenn testifies that he has seen an engine with two 
cars stopped in ten feet when going four miles an hour, but he also 
states that he will not undertake to say in what distance this Taylors- 
ville train could have been stopped, as he did not, know how i t  was 
loaded or how many cars i t  had. 

The plaintiff, an experienced brakeman, who saw this particular train, 
does not say it could have been stopped in time, and does not pretend to 
know how close it was to him when he fell. 

It is rudimentary that negligence, to be actionable, must be the proxi- 
mate cause of an injury, and that the burden of proof is on the plaintiff 
to make out such a case. The plaintiff's evidence fails entirely to show 
that at  the time he fell the train was fa r  enough distant to be stopped 
before reaching him. I n  this respect his case is not helped by the evi- 
dence offered by the defendant, all of which is to the effect that plaintiff 
stumbled and fell across the track, almost immediately in front of the 
train, and that i t  could not possibly have been stopped before reaching 
him. 

I n  this respect this case differs materially from Bawyer v. R. R., 145 
N. C., 24. The place where Sawyer fell and remained on the track was 
seventy-five yards from the log train and skidder, and the evidence was 
plenary that i t  was moving a t  a rate of two miles per hour and could 
have been stopped in  twenty-five or thirty feet. 

The motion to nonsuit should have been granted, and i t  is so ordered. 
Reversed. 

CLARK, C. J., did not sit on the hearing of this case. 
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(521) 

ALICE D. WILKIE ET AL. v. NATIOKAL COUNCIL UNITED AMERICAN 
MECHAKICS. 

(Filed 23 December, 1909.) 

Insurance, Life-Fraternal Orders-Good Standing-Past Dues-Waiver. 

In  an action to recover upon a death certificate of the National Council 
U. A. M., it appeared that the insured was in arrears for weekly dues to 
the local lodge for eight months preceding his death. The condition of 
the insurance, as stated in the certificate, was that the insured must be a 
member in good standing in the subordinate lodge affiliating with the 
National Council, and in good standing of the Funeral Benefit Depart- 
ment; and by the Constitution and By-Laws of the Order, that he would 
forfeit all his rights and privileges, except that of being admitted to the 
council chamber during its session, if he should become more than thir- 
teen weeks in arrears for weekly dues: Held, (1) that under the express 
stipulations of the certificate on which the cause of action was based, no 
recovery could be had; ( 2 )  a payment made by the local lodge to the 
National Council of a portion of certain fees due the latter by the former, 
necessary to  preserve its connection and standing, could not be considered 
as a waiver. 

APPEAL from Justice, J., a t  January  Special Term, 1909, of RUTH- 
ERFORD. 

Action to recover on a death certificate. There was a verdict for  plain- 
tiff, and judgment, and defendant excepted and appealed. 

McBrayer,  M c B ~ a y e r  & McRorie for plaintiff. 
X. Gallert for defendant. 

PER CURIAM: The action is  brought on a certificate, i n  terms as 
follows : 

"The National Council, Junior  Order United American Mechanics, 
United States of America (incorporated April 10, 1893), will pay to the 
legal dependent of C. D. Wilkie, within thir ty days from the proof of 
%is death, the sum of five hundred dollars ($500)) upon the condition 
tha t  the said C. D. Wilkie is  qow and shall be a t  the time of his death. 
a beneficial member in good standing of a subordinate council of said 
order, and affiliating with the national council of said order, and also 
a member in  good standing of the funeral benefit department of said 
national council, in Class B, in accordance with the laws of said national 
council, and his State and subordinate council, now i n  force or hereafter 
adopted prior to said death." 

On the tr ial  i t  appeared that  the C. D. Wilkie mentioned had 
(528) died in  July,  1906, and that a t  the time of his death he was in  

arrears for  dues to the local lodge for the eight months preceding 
508 
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his death. I t  was further shown that the regulations of the order affect- 
ing the question were as follows: 

"Constitution and Ry-Lams for the Government of Subordinate Coun- 
cils of Junior Order U. A. M., under the jurisdiction of the State Coun- 
cil of North Carolina, on page 37, Article I X ,  see. 3 : 

"See. 3. A member of this council who is thirteen weeks or more in  
arrears for dues forfeits all his rights and privileges, except that of 
being admitted into the council chamber during its session." 

On page 38, Article X, see. 4 :  
"Sec. 4. Any brother who is thirteen weeks or more in  arrears for 

weekly dues shall not be entitled to any sick benefits, nor shall he, in 
case of death, be entitled to funeral benefits." 

From this testimony i t  appears that, while the name of C. D. Wilkie 
had been kept on the roll of the lodge, he was not a member in  good 
standing, but only entitled to admission into the council chamber; and, 
therefore, by the express stipulations of the certificate on which the cause 
of action is based, the plaintiff could not recover. The case is controlled 
by the decision in  Melvin v. Ins. Co., 150 N. C., 398, and the authorities 
cited in that opinion, notably Supreme Lodge v. Keener, 6 Tex. Civ. 
App., 267; Carlson v. Supreme Council, 115 Cal., 466. 

The payment by the local lodge of the portion of certain fees due the 
national council could in  no sense be considered a waiver, affecting the 
validity of this claim; such paymeat was necessary to preserve the con- 
nection and standing of the local lodge itself, because they had kept the 
name of C. D. Wilkie on their roll and did not at all import that he was 
"in good standing in the subordinate council," according to the express 
condition of the certificate sued on. 

The court should have given the defendant's prayer for instructions, 
to the effect that if the jury believed the evidence they would answer the 
issue for the defendant. For  the e h r  indicated, defendant is entitled to 
a new trial, and it is so ordered. 

New trial. 

Cited: Page v. J u n i o ~  Order, 153 N .  C., 409; Clifton v. Ins. CO., 168 
N. C., 501 ; Lyons v. Knights of Pythias, 172 N. C., 410. 
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(529 
CORXELIA WRIGHT, ADMRX., v. CANEY RIVEIR RAILWAY COMPANY, 

C. J. MORROW, TRUSTEE, ET a. 

(Filed 23 December, 1909.) 

1. Tramways-Regulations and Liabilities- ailr roads-'Fellowaervant Act. 
A corporation organized under a charter conferring the power of emi- 

nent domain, and the privilege of constructing tramways, railways, etc., 
for the transportation of passengers and freight, including logs, lumber, 
timber, etc., is considered and held as a railroad, and subject to the reg- 
ulations and liabilities affecting such companies, including the statute 
known as the Fellow-servant Act, though its chief purpose was to exploit 
certain timber lands and market the timber growing thereon. 

2. Trusts and Trustees-Active Trusts-Negligence-Liability. 
A trustee acting in the cutting of timber and the operation of a railroad 

for marketing it, under the power conferred in a deed of trust, with the 
sanction and for the benefit of the cestui que trust, and to a large extent 
under their control, renders the trust estate liable for his negligent acts 
committed within the scope of his powers and in the furtherance of their 
interests. 

3. Same-Railroads-Personal Injury. 
When, under an instrument of agreement made and executed between 

an insolvent corporation and its creditors, a trustee is appointed to cut 
and sell a large tract of timber a t  a price to be submitted to and approved 
by the creditors, and acting largely under their control, and for the pur- 
pose of hauling or marketing the timber has sublet a railroad from one 
of the largest creditors, he is liable as such trustee, certainly to the ex- 
tent of the trust estate conveyed, for the negligent killing of plaintiff's 
intestate while employed in the operation of the railroad. 

4. Appeal and Error-Amendments-Domicile-Evidence. 
Exceptions to allowing amendments in this case and declarations on the 

question of a change of domicile are without merit. 

BPPE-IL from J. 8. Adams, J., a t  J u n e  Term, 1909, of YANGEY. 
Action to recover damages for the wrongful killing of Turner Wright. 
The  action was instituted by Cornelia Wright, as administratrix of 

Turner  Wright, deceased, on 1 August, 1907, against the Caney River 
Railway Company, C. J. Morrow, trustee for creditors of the Wood- 
Galloway Company, operating the road a t  the time, under a sub-lease, 
and William Whitmer & Sons, Incorporated, original lessee of defendant 
road and one of the principal creditors of the  Wood-Galloway Com- 
pany ;  and there was evidence to show that  on 1 3  July, 1907, Turner 
Wright, intestate of plaintiff, a n  engineer, while operating an  engine in  
one of defendant's trains, was killed by the giving away of a defective 
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trestle of defendant company's road, and under circumstances 
indicating negligence on the part of defendants. (530) 

Defendants answered, denying that plaintiff was the Puly quali- 
fied administratrix of deceased; denied that the trestle was negligently 
constructed, claiming that same mas caused to give way by the wrongful 
conduct of t w ~  boys in turning a stream of water on the foundation of 
the trestle, and thus constituting this intervening negligence of respon- 
sible and independent agents as the proximate cause of the injury, and 
offered evidence in  support of these allegations. Defendants contended, 
further, that in  any event the defendant C. J. Morrow, trustee, was not 
responsible for the wrong in  his official capacity as trustee, nor could 
the trust funds held by him be subjected to the claim of plaintiff. 

I t  further appeared that, by virtue of an attachment issued, there were 
funds of the company in control and custody of the court available for 
satisfaction of the claim, if i t  should be declared a valid charge against 
the trust estate. 

Issues were submitted, and responded to by the jury, as follows: 
1. Was the plaintiff's intestate domiciled in  Yancey County a t  the 

time of his death? Answer: Yes. 
2, Was the plaintiff's intestate, Turner Wright, killed by the wrong- 

ful act and negligence of the Caney River Railway Company, as alleged 
in  the complaint ? Answer : Yes. 

3. Was the plaintiff's intestate, Turner Wright, killed by the wrong- 
ful act or negligence of the defendant C. J. Morrotv, trustee, as alleged 
in the complaint ? Answer : Yes. 

4. Did the intestate, Turner Wright, by his own negligence, 
contribute to his death, as alleged in  the answer ? Answer : No. 

5. What damage, if any, is the plaintiff entitled to recover? Answer: 
Six thousand dollars. 

Judgment on the verdict for plaintiff, and defendants excepted and 
appealed. 

Hudgins, Watson & Johnston for plaintif. 
S. J .  Ervin for defendant. 

HOKE, J., after stating the case: The defendant company was organ- 
ized under a charter conferring the power of eminent domain and the 
privilege of constructing tramways, railways, etc., for the transportation 
of passengers and freight, including logs, lumber, timber, etc. ; and while 
its chief purpose .was, no doubt, to exploit certain timber lands and 
market the timber growing thereon, for all purposes relevant to 
the present inquiry i t  is considered and held as a railroad and (531) 
subject to the regulations and liabilities affecting such compauies, 
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including the statute known as the Fellow-servant Act (Hemphill v. 
Lumber Co., 141 N.  C., 487) ; and from this i t  follows that the defend- 
ant railway and the trustee in charge and control at the time are respon- 
sible for actionable negligence done in the operation of the road under 
the lease and in the exercise of the franchise. ib'abry v. R. R., 139 N. C., 
388, citing Harden v. R. R., 129 8. C., 384; Logan v. R. R., 116 N. C., 
940; Aycock v. R. R., 89 N. C., 321. 

I t  is chiefly urged for error that the defendant C. J .  Morrow, trustee, 
has been held liable in his official capacity and the trust fund subjected 
to the payment of this claim; but we are of opinion that, on the facts 
presented here, the objection cannot be sustained. I t  is true, as a general 
rule, that a trust fund cannot be subjected to legal liability by reason 
of the torts of the trustee or his agents and employees, but this doctrine 
ordinarily exists in  the case of passing trusts, or, when active, in those 
instances where the power and duties of the trustee are so defined and 
restricted by the law, or the provisions of the instrument under which 
he acts, that the principle of imputed responsibility similar to that 
which obtains i n  the case of principal and agent does not and cannot 
prevail. 

Thus, in McLean v. McLean, 88 8. C., 394, and several cases of like 
import cited and relied upon by defendants, i t  was held that a liability 
arising out of a transaction with an executor or administrator is per- 
sonal in its nature, and will not, as a rule, be considered as an obliga- 
tion of the estate. This is on the ground that these officers act under 
power conferred by the law for the purpose of settlement and distri- 
bution according to facts and conditions existent a t  ?he time of the death 
of the deceased; and the power to charge the estate or create liabilities 
against it is not rwognized unless contained i n  the will, Though, even 
here, if it is shown that an obligation has been assumed by an executor 
for the protection of the estate, and has inured to its benefit, its payment 
will usually be allowed him in an account with the distributees. But no 
such limitation can be allowed on the facts presented here. I t  appears 
that the Wood-Galloway Company, a corporation, owners of large timber 
interests in  the counties of Mitchell and Yancey, and elsewhere, and also 
of large amounts of lumber placed in various yards in said counties, 
estimated at  several millions of feet, having become embarrassed, on 7 
June, 1907, conveyed the same to C. J. Morrow, trustee, with power to 

haul out and market said lumber and dispose of the timber lands 
(532) and other property conveyed, and distribute the proceeds among 

the creditors mentioned and described in  the deed; that on 5 June, 
1907, two days before the date of the said deed, William Whitmer & 
Sons, Incorporated, one of the principal creditors of the Wood-Gallo- 
way Company and cestuis que trustent in  the said deed, sublet to the 
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trustee in  same the railroad company for carrying out the purposes of 
the trust, and the trustee took charge of the road and was using and oper- 
ating the same in  hauling out the lumber and otherwise carrying out the 
purposes of the trust when the intestate was killed. Among others, the 
instrument contains the following provisions : 

"For the purpose of carrying this trust into effect, i t  shall be the 
duty of C. J. Morrow, trustee, aforesaid, after giving.a bond in the sum 
of $16,000, with good and sufficient security, to be approved by the 
Unaka National Bank and City National Bank, of Johnson City, Ten- 
nessee, to at  once take charge of all said property for the benefit of said 
creditors, to take an invoice of the whole of said property as early as 
practicable and as convenient, and to furnish a copy of said invoice 
to each of the creditors above named; to immediately deliver said lum- 
ber, on sticks, in  piles or other conditions, on board the cars a t  Huntdale, 
North Carolina, from there to be shipped, under the direction of Wil- 
liam Whitmer & Sons, Incorporated, or other persons whom the ma- 
jority of the creditors in  money may select, for which said William 
Whitmer & Sons, Incorporated, are to receive five per cent commission 
on entire sale of lumber and trade discount two per cent thirty days 
for shipment; the said trustee making copies, one of which shall be 
preserved by said trustee, one to be forwarded to the said Whitmer & 
Sons, Incorporated, and the third to be deposited in the Unaka National 
Bank, of Johnson City, Tennessee, for the use and benefit of the said 
creditors herein above named. and further copies with each of the other 
creditors above named. I t  shall be the duty of the trustee, aforesaid, 
to make an estimate of the quantity and value of all the standing timber 
or timber remaining uncut, of every character and description, and to 
furnish a copy of said estimate tv William Whitmer & Sons, Incor- 
porated, and deposit one copy with the Unaka Fational Bank, of Johnson 
City, Tennessee, and each of the above creditors above named, for the 
use and benefit of the creditors hereinbefore named, and retain a copy 
of same in his own offices, which shall be subject to the inspection and 
examination by said creditors at  any and all times, to be done at  as 
early a date as practicable and convenient; to sell all the said standing 
timber remaining uncut for cash, to the best advantage to all the 
parties therein concerned; and, to make sale and disposition of (533) 
the aforesaid timber, i t  shall be the duty of the trustee, aforesaid, 
before any offer for said timber shall be accepted, to submit the price, 
in  writing, to the creditors hereinbefore named; that the said trustee 
shall make monthly statement of the amount realized from the sale of 
said lumber and timber, on or before the first day of each month, and 
he shall at no time retain in his possession or control a sum greater than 
$5,000 of the proceeds of said sale, but he shall at  all times deposit and 
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keep on deposit at  the Unaka National Bank, of Johnson City, Tennes- 
see, proceeds of said sale of the said timber and lumber, and shall distri- 
bute and prorate the money arising from said sale among the creditors 
herein named, less the expense of handling the same and the operating 
expenses of the Caney River Railway Company, which he may deduct 
from any moneys in his hands, furnishing an itemized statement, on 
or before tho first'of each month, of all expenses in conducting the said 
operation; and whenever he shall have on hand a sum equal to $5,000, 
the same shall be distributed among the creditors herein named, by pro- 
rating the amount according to the respective amounts due and owing 
each of the creditors above named. 

('The said trustee shall receive as a salary the sum of $125 per month 
and his expenses from the time he enters upon his duty and until he 
discharges his trust, the same to be deducted and retained monthly in  
his monthly statement of expenses. 

('It is further understood and agreed between the Wood-Galloway 
Company and the bank creditors, above named, that the said creditors 
shall have the right, and i t  shall be their duty, to furnish a competent 
inspector to inspect said lumber, whose duty it shall be to inspect and 
grade all such lumber, observing the rules prescribed by the National 
Hardwood Lumber Association; and the books and records of said 
trustee and inspector, aforesaid, shall at  all times be open to the inspec- 
tion of any or all of said parties concerned, their agents or representa- 
tives, to this transaction." 

I t  will thus be seen that, under a lease to him, in  his capacity as 
trustee, and under the powers contained in  this deed, inter pa~tes ,  the 
defendant C. J. Morrow, in the use and operation of the railroad, was 
acting throughout with the sanction and for the benefit of the creditors, 
the cestuis que trustent, and to a large extent under their supervision and 
control, and should be held responsible, certainly to the extent of the 
property conveyed and in evidence, for both the contracts and torts of 
their trustee, made and committed within the scope of his powers and 

in  furtherance of their interests. Sawyer v. R. R., 142 N. C., 
(534) 1 ;  Jackson a. Tel. Co., 139 N.  C., 347. 

Not only is this true under the general principles of imputed 
responsibility indicated in these cases, but on authority more directly 
apposite, the defendant Morrow should be held liable in his official 
capacity. Thus, in Mersey Docks Board v. Gibbs, Lord Westbury lays 
down the position that trustees may render the property of their bene- 
ficiaries liable to third persons for an act done by them in the exercise 
of their trust. And in Bennett v. Wyndham,  4 De G. F.  & J., 259, i t  was 
held that trustees should be indemnified out of the trust estate, by reason 



N. C.] FALL TERM, 1909 

of a recovery had against them for negligence of employees in  carrying 
out an order given in the management of the estate. 

Applying the same principle in the case of Miller v. Smythe, 92 Ga., 
154, the Court held : "1. Where a trustee legally and rightfully assumes 
in  his representative capacity the relation of landlord, he is liable, in that 
capacity, to answer to the tenant for violation of any duty which the 
general law attaches as an incident to that relation. Accordingly, where 
a trustee, duly authorized, rented a store belonging to the trust estate, 
and in  the contract of rental agreed to keep the shelving in  the  tore in 
thorough order and repair, the trust estate is liable for damages occa- 
sioned by his failure so to do." 

And a ruling substantially similar has been made by our own Court in  
Cheatham v. Rowland, 92 N.  C., 340. I n  that case i t  was held that the 
trust fund could be subjected to a liability created by the trustees in  the 
performance of their duty concerning the trust property, and that the 
trustees only were required to be made parties in order to afford appro- 
priate relief. The cases cited and relied upon by counsel for defendant, 
or some of them, seem to have proceeded on the principle that the acts of 
the trustee by which a liability was sought to be imposed upon the trust 
estate were not within the scope of the powers contemplated and con- 
ferred by the deed, or they were cases where the estate and the entire 
dominion over i t  for the purpose of the trust were placed in the trustee, 
and the beneficiaries had no right of interference and control in its 
management. I n  Parmenter v. Barstow, 22 R. I., 245, plaintiff, passing 
along the highway, had her eye injured by chips and pieces of stone fly- 
ing in her face, and attributed to the negligence of defendant's "agents 
and servants," engaged in cutting and chiseling stone on the premises. 
The facts of this case are not given with sufficient fullness to enable us 
to consider i t  satisfactorily in reference to the question presented 
here, but i t  does not appear in any report of the case to which (535) 
we have access that the trustees were occupying the premises or 
carrying on the business indicated in furtherance of the trust, or that 
the beneficiaries had any direct interest in or control over i t  of any kind ; 
and so, in Falardeau v. Students' Association, 182 Mass., 405, the entire 
interest in a lease on a building was assigned to trustees for the remain- 
der of the term, and responsibility of the corporation, the assignor, for 
negligence of the employees and servants of the trustees in  the manage- 
ment of the building was denied, because i t  appeared that the trustee 
had the entire and exclusive control of the property, and the employees 
could in  no sense be considered the agents of the corporation. 

But in  our case the beneficiaries were parties to the deed; the opera- 
tion of the road for their benefit n7as clearly contemplated, its expenses 
provided for, and they were expressly given the right of interference 
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and control in the main purpose of the trust, to wit, the disposition 
of the lumber, etc. 

Other decisions apparently adverse were rendered, on the ground that 
the claim was asserted in  a court of law, and a recovery could not be 
made effective without threatening the integrity of the trust fund and 
the entire frustration of its chiefest purposes; but no such objection can 
obtain here, in a court having full jurisdiction of legal and equitable 
issues, and where a part of the trust fund is in the control and custody 
of the court and available in  satisfaction of the claim. 

We must not be understood as questioning in any way the position 
upheld in  Taylor v. Mayo, 110 U. S., 163, and Mitchell v. Whitlock, 
121 N. C., 166, to the effect that a trustee is personally bound for his 
contract or acts done in  the management of the estate, unless i t  is other- 
wise expressly or clearly stipulated. 

I n  Mitchell v. Whitlock, supra, the principle referred to is thus stated: 
"A trustee, purchasing goods or incurring any other liability, is per- 
sonally liable for the payment thereof, unless his liability is limited by 
an agreement, expressed or implied, with the creditor." 

I n  Taylor's case, supra, i t  appeared that Charles Davis, a retiring 
trustee, having a claim for fees and expenses, giving him a lien on the 
trust assets, turned over the fund to his successors, who gave him their 
written obligation, signed as trustees, that they would apply the funds 
of the estate in payment of his claim as they came to hand. The estate 
having become insolvent and the assets exhausted in  suit by the adminis- 
tratrix of Davis, the trustees were held individually liable, and the prin- 

ciple was declared: "That if a trustee, contracting for the benefit 
(536) of the trust, wants to protect himself from individual liability 

in the contract, he must stipulate that he is not to be personally 
responsible, but that the other party is to look solely to the trustee.'' 

But in  neither of these cases was i t  held that the trust estate could 
not also be held responsible to the creditor, or that the defendants, the 
succeeding trustees, on payment of the demand, could not be reimbursed 
from the funds of the estate, if there had been such funds available for 
the purpose. And in the present case, no doubt, the defendant Morrow 
could have been sued and held liable as an individual, because the intes- 
tate was one of his employees; but responsibility also attaches to the 
trust estate, and will be imputed to the beneficiaries, who are parties to 
the deed and were allowed and took part in its actual management and 
control. 

There is no merit in the other exceptions, and they were very properly 
not insisted on. The amendment allowed made no substantial change in  
the nature of the demand, and we have seen at  the outset that our act 
as to fellow-servants applies to the defendant road and its lessees, oper- 
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ating the same, as well. Further, the declarations of a person, on 
a question of domicile, as to his intent i n  going to a given place, a re  
always considered relevant, certainly when reasonably free from suspi- 
cion. 1 Greenleaf, 162c. And the charge of the court as  to the burden 
of proof is  i n  accord with our recent decisions on the subject. Overcash 
v. Electric Co., 144 N.  C., 576; Stewart v. R. R., 137 N. C., 687. 

There is no reversible error shown, and the judgment below will be 
affirmed. 

No error. 

Cited: Blackburlz v. Lumber Co., 152 N.  C., 363. 

W. I?. LLOYD v. NORTH CAROLINA RAILROAD COMPANY. 

(Filed 23 December, 1909.) 

1. Railroads-Damages-Illegal Conduct-Master and Servant-Orders of . 
Master. 

An action will not lie when a plaintiff must base his claim, in whole or 
in part, on a violation by himself of the criminal or penal laws of the 
State, nor is this principle impaired by reason of the fact that plaint= 
was acting under the orders of the defendant, his principal, for an agent 
cannot justify such conduct by showing he was so acting. 

2. Railroads-Master and Servant-Employees' Hours of Service-Public 
Benefit-Interpretation of Statutes-Violation of Statute-Liability of 
Master-In Pari  Delicto. 

Chapter 456, Public Laws of 1907, prescribing the hours of service of 
employees of railroad companies, to wit : not more than sixteen consecutive 
hours, and declaring that working beyond such hours shall constitute 
a misdemeanor on the part of the employees and the company requiring 
it, while doubtlessly passed for the well-being of railroad employees, was 
also intended for the benefit of the public, and hence, when it is alleged 
that plaintiff, a fireman on defendant's road, having been compelled and 
directed by defendant company to work continuously for twenty-three 
hours without food, was for that reason so incapacitated that the injury 
was caused him while attempting to board a slowly-moving train to reach 
a shanty-car where he was directed to go to get food, the plaintiff and the 
defendant company are in pari deucto, and plaintiff, having alleged an act 
in violation of said chapter 456, in order to maintain his action, cannot 
recover. 

3, Interpretation of Statutes-Operative Effect-Presumption-Exact Time- 
Evidence. 

Where a statute is to be in force from and after its ratification.it wiIl 
be held effective from the first moment of the day of its enactment, in the 
absence of evidence of the precise time; such evidence, however, will al- 
ways be received when required for the prevention of a wrong or the asser- 
tion of a meritorious right. 
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4. Interstate Commerce-Acts of Congress-State Regulations-Questions 
Affected-State and Federal Control. 

The act of Congress passed 4 March, 1907, to become operative 4 March, 
1908, prohibiting train crews on trains engaged in interstate commerce to 
work more than sixteen consecutive hours, etc., not being in force when 
plaintiff, an employee on defendant railroad company's interstate train, 
mas injured by reason of his working twenty-three consecutive hours 
without food, does not affect or impair the validity of chpter 456, Public 
Laws of 1907, then effective; for conceding the validity of the act of 
Congress, it does not impair or affect State legislation unless the Federal 
law is in operation, or is prohibitive in its terms or in some way affects 
the very question which the State legislation undertakes to regulate and 
control. Xernble: This State legislation would be upheld notwithstand- 
ing the existence of the act of Congress, it being a matter both sovereigns 
may supervise at the same time, there being no necessary conflict between 
them. 

CLARK, C. J., dissenting. 
MANNING, J., did not sit on the hearing of this case. 

(537) APPEAL from Long; J., at March Term, 1909, of ORANGE. 
Action to recover damages for alleged negligent injury. 

The complaint alleged, in substance, and there was evidence tending 
to show, that on 5 March, 1907, about 1 :45 p. m. of said day, the plaintiff, 
in  endeavoring to get aboard a moving freight train, with which he was 
employed, missed his hold and was run over and seriously and perma- 

nently injured, to his great and irreparable damage; that the 
(538) train in question was one carrying freight from Monroe, Qa., to 

Spencer, N. C., for defendant road; that the injury was brought 
about by reason of the fact that he had been compelled or directed by 
defendant to remain continuously upon duty for twenty-three hours, 
without any sleep and without proper nourishment or opportunity to 
get it, and was thereby so weakened in mind and body that he could not 
properly exert himself for his own safety and protection, etc. The por- 
tion of the complaint stating the cause of his injury is as follows: 

"5. That in  passing over the road, above referred to, from station to 
station, the plaintiff had become weary, overworked and very weak and 
hungry, and after 2 o'clock a. m. on the morning of 5 March he had 
no opportunity whatever to secure food or sustenance of any kind; that 
while at  Greensboro yard, about the hour of 12 :30 o'clock on 5 March, 
the conductor of the train requested plaintiff to come with him (the con- 
ductor) to the shanty car to eat something, while e% route to High Point, 
provided a substitute could discharge the duties of the plaintiff; that it 
appearing the substitute could relieve plaintiff, the engineer, who was 
plaintiff's superior officer, directed him (the plaintiff) to get off the 
engine while i t  was moving and go back to the shanty car for some food; 
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that in obedience to said directions, while the train was in motion, plain- 
tiff left a substitute as fireman, in order to go back to the shanty car for 
the purpose of obtaining something to eat; that the engineer upon the 
train on which he was riding, well knowing that unless the train was 
stopped plaintiff must board i t  while it was moving, carelessly and negli- 
gently did not stop the train for him to get off or on, but the plaintiff, 
at  a time when the train mas moving slowly, under the direction of the 
engineer, alighted from the engine and stood in a roadway between the 
two tracks, on defendant's right of way, a t  a point about one mile 
from High Point, until the caboose car should come by, so that he could 
board the car for the purpose of obtaining food, which he was com- 
pelled to have; that he stood in said roadway, on the right of may of 
the defendant, between said tracks, waiting for the shanty car to reach 
him; that the train was running slowly, and under ordinary circum- 
stances the plaintiff would have been able to board the car wi-thout 
danger or injury to himself, but the defendant's lessee had carelessly, 
negligently, wrongfully and unlawfully constructed on the side of the 
roadway an embankment, about one foot high, out of rock ballast, which 
i t  had used in  ballasting the track, and, by reason of the careless, negli- 
gent, wrongful and unlawful conduct of the defendant's lessee in  requir- 
ing plaintiff to work so many hours consecutively without rest, 
and so many hours consecutively without food or nutrition or (539) 
sleep, the plaintiff was weak, fatigued and exhausted and was 
not in  a normal condition of body or mind: that in his effort to board 
the moving shanty car, and in the exercise of due care, his feet came in  
contact with the embankment of ballast, above referred to, which defend- 
ant's lessee had carelessly and negligently placed there, and this broke 
his hold upon the shanty car and caused him to fall, throwing him on 
the track, under the car; and wounding, bruising and maiming him, as 
will more fully appear. 

"6 .  That by reason of the negligence, carelessness and wrongful and 
the unlawful conduct of the defendant's lessee, as hereinbefore set out, 
the plaintiff was thrown down and under the car, his head wounded 
a n d h i s e d ,  his left ankle and knee cut, bruised and sprained,.and his 
right leg so mangled, broken and cut as to require amputation six inches 
above the knee, and the plaintiff suffered great pain, both of body and 
mind, has incurred much expense for nursing, medicine and doctors' 
bills, lost time and his power to labor, and is now unfiitted to do work, 
all to his great damage, in the sum of $20,000." 

There was a motion for nonsuit properly entered, which was over- 
ruled, and, on issues submitted, the jury rendered a verdict for plaintiff. 
Judgment on verdict, and defendant excepted and appealed, and now 
moves here that the Court dismiss the action, "for that the complaint 
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does not state a cause of action, and for that it appears from said com- 
plaint that the plaintiff, at  the time of the alleged injury, was engaged 
in  violating the criminal laws'of the State of North Carolina, and that 
his alleged injuries grew out of such violation of the criminal laws of 
the State." 

V.  S. B~yant ,  Aycoclc & Winston and H. A. Foushee for plaintif. 
W .  B. Rodman and 8. M. Gattis for defendunt. 

HOKE, J., after stating the facts: On 4 March, 1907, the day before 
the occurrence, our General Assembly enacted a statute containing the 
following sections : 

"Sec. 4. Any conductor, flagman, engineer, brakeman or other mem- 
ber of any train crew who shall work for any railroad company more 
than sixteen hours in any twenty-four hours shall be guilty of a misde- 
meanor, and upon conviction shall be fined or imprisoned, or both, in 
the discretion of the court: Provided, that i t  shall not be held a viola- 
tion of this act by any conductor, brakeman, flagman, engineer, fireman 

or other member of any train crew who shall work more than six- 
(540) teen hours in any twenty-four hours in order to clear the track 

or tracks of said railroad company from wrecks, wash-outs or 
obstruction caused by the act of God, so that they may bring the train 
or trains operated by them to a station on said road, which station shall 
be either the scheduled destination of said train or the station at which 
there is regularly a change of train crews ; nor shall i t  be held a violation 
of this act by the corporation, officers or agents thereof to permit the 
said conductor, flagman, brakeman, fireman, engineer or other member 
of a train crew to work overtime under the circumstances and condi- 
tions hereinbefore stated. 

"Sec. 5. This act shall be in  force from and after its ratification." 
And, under and by virtue of this statute, which was then in force, 

we are of opinion that, on the facts as now stated in  the complaint, no 
recovery can be had. 

I t  is very generally held-universally, so fa r  as we are aware-that 
an action never lies when a plaintiff must base his claim, in  whole or i n  
part, on a violation by himself of the criminal or penal laws of the 
State. I n  Waite's Actions and Defenses, Vol. 1, p. 43, the principle is 
broadly stated, as follows: "No principle of law is better settled than 
that which declares that an action cannot be maintained upon any 
ground or cause which the law declares to be illegal," citing Davidson v. 
Lanier, 4 Wallace, 447; Rolfe v. Delmar, 7 Rob., 80;  Stewart v. Lothrop, 
12 Gray, 52; Howard v. Harris, 8 Allen, 297; Pearce v. Brooks, L. R. 1 
Exch., 213; Smith v. White, L. R. 1 Eq. Cases, 626. 
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And this statement of the doctrine is supported and fortified by 
numerous decisions here and elsewhere. Emathers v. Ins. Co., ante., 98; 
King v. R. R., 147 N. C., 263; Edwards v. Goldsboro, 141 N. C., 60; Mc- 
Neil v. R. R., 132 N. C., 510; X. c., 135 N.  C., 682; Burbage v. Windley, 
108 N. C., 357; Yuclcett v. Alexander, 102 N.  C., 95; Turner v. R. R., 
63 N. C., 522; Warden v. Plummer, 49 N.  C., 524; Sharp v. Farmer, 
20 N. C., 255; Wallace v. Cannon, 38 Ga., 199. The decision in McNeil 
v. R. R., 132 N. C., 510, was reversed on petition to rehear in  135 N. C., 
682, but the reversal seems to have been on the ground that i t  was not 
necessary to resort to the contract prohibited in that case as a basis for 
recovery; and, further, that the statute in the inhibitive feature was only 
operative on the company; but both opinions are in support of the posi- 
tion applied to the present case. Nor is the principle, in its application 
to this case, impaired or in any way affected by reason of the allegation 
that the plaintiff was acting under the orders of defendant, for 
an  agent cannot justify illegal conduct by showing that he was (541) 
acting under orders of his principal. Lawslon on Rights and 
Remedies, 187, note 2, in which is cited, among other decisions, Jolzn- 
ston v. Barber, 5 Ga., 425; Perminter v. Kelly, 18 Ala., 716. 

True, as pointed out in Snzathers v. Ins. Co., supra, there is a class 
of cases which hold that a plaintiff will not always be considered in pari 
delicto and barred of recovery on that account, when a statute in its 
prohibitive feature operates only on one of the parties, and is evidently 
enacted for the protection of the other. As stated by Clark, in  his work 
on Contracts, p. 336, "Parties are not to be regarded as being in pari 
delicto where the agreement is merely malum prohibitum and the law 
which makes i t  illegal was intended for the protection of the party seek- 
ing relief." While the wellbeing of the railroad employees was, no 
doubt, one of the motives which induced this legislation, the statute was 
also enacted for the benefit and protection of the public; and the prin- 
ciple just referred to, stated as one of the exceptions to the general rule, 
has no application to the case presented here, when the claimant must 
allege his own violation of the criminal law as the basis for his claim. 

I t  could not be contended that the mere placing of a lot of ballast 
along the track, to be used in the necessary repairs of the road, and at  
a point one mile from any yard or usual stopping place, ~vould of itself 
constitute negligence; and the complaint itself states the proximate cause 
of the injury to be as follows: "And, by reason of the careless, negligent, 
.cvrongful and unlawful conduct of the defendant's lessee in requiring 
plaintiff to work so many hours consecutively without rest, and so many 
hours consecutively without food or nutrition or sleep, the plaintiff was 
weak, fatigued and exhausted and was not in  a normal condition of 
body or mind; that in his effort to board the moving shanty car and in  
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the exercise of due care, his feet came in  contact with the embankment 
of ballast, above referred to, which defendant's lessee had carelessly 
and negligently placed there, and this broke his hold upon the shanty 
car and caused him to fall, throwing him on the track, under the car, 
and wounding, bruising and maiming him, as will more fully appear." 

Again, it was contended in the argument that the statute, having been 
enacted the day before the occurrence, 4 March, would not become ef- 
fective till the last moment of that day; and, this being true, the plain- 
tiff had not worked for the prohibited period of sixteen hours fiom and 
after the time when the statute went into effect; but the authorities da 

not sustain such a position. The better doctrine seems to be 
(542) that, while a court will hear e~idence and determine the precise 

moment of time when a statute was enacted, whenever this be- 
comes necessary to prevent a wrong or to assert a meritorious right, in  
the absence of any such evidence or means of proof the statute will be 
held effective from the first moment of the day of its enactment. Mr- 
Bishop, in his work on Statutory Crimes, states this to be the rule. 
Bishop Stat. Crimes, p. 21, see. 28. And an examination will show this 
to be a correct deduction from the decisions. Louisville v. Bank, 104 U. 
S., 469; Burgess v. Salmon, 97 U. S., 381; Lapeyne v. United States, 
84 U. S., 191; Kennedy v. Palmer, 72 U.  S., 316; Arrow v. Hameriy, 
39 Ohio St., 573. 

The last case gives a very clear statement of the question presented, 
as follows : 

1. This act took effect on the day of its passage, and, by presumption 
of law, from the commencement of that day, and not from its expi- 
ration. 

2. This presumption will not prevail where it is in  conflict with any 
right acquired in actual points of time, on that day, before the act took 
effect. I n  such case the exact time of the day may be shown. 

And i t  was contended for defendant that in  any event the service 
after sixteen hours was the thing prohibited, and that this undoubtedly 
was after the statute was in  operation. I t  was further suggested that 
Congress had enacted a statute prohibiting railroads from requiring o r  
permitting train crews on trains engaged in interstate commerce to work 
more than sixteen consecutive hours, etc. The statute having been en- 
acted 4 March, 1907, to become operative 4 March, 1908, and that the 
ehactment of such a law would render the State legislation in  question 
of none effect; but that view does not obtain with us. I f  i t  be conceded 
that the act of Congress, in its present form, is a valid law, we have held 
that such legislation does not impair or affect State legislation unless 
the Federal law is i n  operation, and is prohibitive in  its terms or in  some 
way affects the very question which the State legislation undertakes tcl 
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regulate and control. Reid v. R. R., 150 K. C., 753. And, further, 
under the doctrine announced and upheld in Smith c. Alabama, 124 
U. S., 465, i t  would seem that the State legislation on this subject mould 
be upheld, nothwithstanding the existence of the Federal statute referred 
to, this being a matter which both sovereignties may supervise a t  one 
and the same time, a t  least, when there is no necessary conflict between 
them. I n  that case the State of Alabama had enacted a law to the 
effect "That it should be unlawful for the engineer of any rail- 
road train i n  this State to drive or operate or engineer any  train (543) 
of cars or engine upon the main line or roadbed of any railroad 
i n  this State which is used for the transportation of persons, passen- 
gers or freight, without first undergoing an examination and obtaining 
a license, as hereinafter provided." And, as applied to an engineer 
engaged a t  the time in interstate commerce, the court held: "(1) That 
the statute of Alabama was not in  its nature a regulation of commerce, 
even when applied to such a case as this; (2) that it was an act of Iegis- 
lation within the scope of the powers reserved to the States to regulate 
the relative rights and duties of persons within their respective terri- 
torial jurisdictions, being intended to operate. so as to secure safety of 
persons and property for the public; (3)  that so far  as i t  affected trans- 
actions of commerce among the States, i t  did so only indirectly, inci- 
dentally and remotely, and not so as to burden or impede them, and 
that in the particulars in which i t  touched those transactions at  all i t  
was not in conflict with any express enactment of Congress on the sub- 
ject, nor contrary to any intention of Congress to be presumed from its 
silence; (4) that so far  as i t  was alleged to contravene the Constitution 
of the United States, the statute was a valid law." 

The motion made by defendant is permissible, under the rule (140 
N. C., 662; Sutton v. Walters, 118 N.  C., 495-500), and we are of opin- 
ion, as stated, that no valid cause of action is stated i n  the complaint, 
and the same must be dismissed. 

Reversed. 

CLARK, C. J., dissenting. 
MANNING, J., did not sit on the hearing of this case. 

Cited: Parrott v. R. R., 165 N. C., 309; Zageir v. Express Co., 171 
N.  C., 695; Hinton, z3. R. R., 172 N. C., 589; Courtney v. Parker, 178 
N.  C., 480, 481. 
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N. B. DAWSON v. G. N. ENNETT. 

(Filed 23 December, 1909.) 

Wills-Estates for Life-Remainder-Living Issue-Limitations Over-Title 
-Contract to Convey-Specific Performance. 

An estate was devised to S. for life, and after her death and the death 
of the devisor, to &I., and should 11. die without issue, to I?., said M. 
being now alive with no living issue, but the mother of a child long since 
dead. The plaintiff, having acquired and holding the estate and interest 
of M., and having bargained the same to defendant at  a certain contract 
price, brings his action to enforce the payment thereof, defendant resist- 
ing upon the ground that the plaintiff's title was not a good one: Held, 
on the death of M, without issue then living, the estate would pass under 
the will to F., or his heirs and assigns, and the title thus being imperfect, 
under plaintiff's allegations set forth in the complaint, it was no error to 
sustain defendant's demurrer thereto. 

(544) APPEAL from Guion, J., at November Term, 1909, of CRAVEN. 
Action, heard on demurrer to complaint. There was judgment 

sustaining the demurrer, and plaintiff excepted and appealed. 

T. D. Warren f o r  plaintiff. 
Simmons, Ward & Allen for defendant. 

HOKE, J. The plaintiff, having acquired and holding the estate and 
interest of Marietta O'Leary in a certain piece of land in said county, 
bargained the same to defendant at  the contract price of $400 and agreed 
to  convey a good title. Defendant having failed to pay, the present 
action was instituted to recover the purchase price, and defendant resisted 
recovery, assigning for cause that the title offered was not a good one. 

The title of plaintiff was averred to depend upon the estate and inter- 
est taken by Marietta O'Leary, as devisee, under the will of William 
Daniel O'Leary, deceased; and the contents of the will, and the facts 
relevant to the question presented, are stated in  the complaint, as 
folloms : 

1. "I loan to my beloved wife, Sarah Ann O'Leary, at my death, all 
m y  real estate during her natural life. 

2. "After the death of the said Sarah Ann O'Leary, and a t  my death, 
I give and bequeath to my grandchild, Marietta O'Leary, all of the real 
estate and one-half of the personal estate loaned to the said Sarah Ann 
07Leary during her natural life, belonging to me a t  my death, both real 
and personal, to be held by her, her heirs, executors, administrators or 
assigns, forever. 

3. "But if the within-mentioned grandchild, Marietta O'Leary, die 
without an issue, in  that case I give and bequeath to my nephew, Francis 
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N. C.] FALL TERM, 1909 

Castex, all my real estate at  my death and at  the death of my wife, 
Sarah Ann O7Leary7 to the said Francis Castex, to be held by him, his 
heirs, executors, administrators or assigns, forever." 

'4. Said William D. 07Leary died in  1865; said Sarah Ann 07Leary 
died shortly after, and said Marietta O'Leary is still living. Said Mar- 
ietta 07Leary mas the mother of one child, long since deceased, and said 
Marietta O'Leary has no living descendants. 

Upon these facts, our authorities are to the effect that, under (545) 
the will of William Daniel O'Leary, the devisee, Marietta, took an 
estate i n  fee simple, defeasible on her dying without issue living a t  the 
time of her death. Harrell v. IIagarn, 147 N.  C., 111; Sessoms v. Ses- 
soms, 144 N.  C., 121; Whitfield v. Garris, 134 N.  C., 24; Wright v. 
Brown, 116 N.  C., 26; Buchanan v. Buchanun, 99 N.  C., 308; Smith v. 
Brisson, 90 N. C., 284; Gibson v. Gibson, 49 N.  C., 425. 

I n  the more recent case of Harrell v. Hagan, supra, speaking of the 
time to which the determination of a contingent estate of this character 
should ordinarily be referred, the Court said: "Under several of the 
more recent decisions of the Court, the event by which the interest of 
each is to be determined must be referred, not to the death of the devisor, 
but to that of the several takers of the estate in remainder, respectively, 
without leaving a lawful heir," citing liornegay v. Morris, 122 N. C., 
199; Williams v. Lewis, 100 N. C., 142; Buchamn v. Buchanan, 99 N.  
C., 308. And the authorities referred to fully support this statement. 

Applying the doctrine, the title offered by plaintiff (being that taken 
by Marietta O'Leary, as devisee under the will) is defective, in  that, 
on her death without issue then living, the estate would pass, under the 
will, to Francis Castex or his heirs or assigns. 

I n  the case of Hathaway v. Hawis, 84 N. C., 96, cited by counsel for 
the appellant, the devisee had issue living at  the time of his death, and 
the question now presented did not appear. 

There is no error, and the judgment of his Honor sustaining the de- 
murrer must be 

Affirmed. 

Cited: Perrett v. Bird, 152 N. C., 221; Elkins v. Seigler, 154 N. C., 
375 ; Smith v. Lumber Co., 155 N. C., 391 ; Bees v. Williams, 165 N. C., 
208. 
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CORA M. TRULL, ADMRX., v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 23 December, 1909.) 

1. Railroads-Death by Wrongful  Act-Nonsuit. 
While the requirements of Revisal, see. 59, giving a right of action for 

death caused by the wrongful act, etc., of another, provided i t  be "brought 
within one year after such 'death" is not in strictness a statute of limi- 
tation, but a condition affecting the cause of action itself, yet when such 
suit has been brought within the time specified by this section, it comes 
within the provisions of Revisal, sec. 370 (Code, sec. 166), to the effect 
that if an action shall be commenced within the time prescribed therefor 
and the plaintiff be nonsuited, etc., he may commence a new action within 
one year after such nonsuit, etc. 

2. Same-Bill of Peace-Procedure. 
When an action for death caused by a wrongful act of another, etc., has 

been brought within the time prescribed by Revisal, see. 59, the provisions 
of Revisal, sec. 370, allowing another action thereon to be brought within 
one year, etc., applies as ofteu as a nonsuit is taken; this on the idea 
that the time the first action was pending is  not counted against plaints ,  
the remedy to prevent vexatious litigation being some procedure in the 
nature of a bill of peace. 

3. Railroads-Crossings-Signals-Duty of Pedestrian-Look and Listen- 
Contributory Negligence-Evidence-Nonsuit. 

When it appears from the evidence that pIaintiff's intestate was stand- 
ing near a railroad crossing waiting for a train to be moved on a track 
in front of him, and unexpectedly and without explanation stepped from 
a place of apparent safety directly and immediately in front of a moving 
shifting-engine in plain view, and was thereby killed, though the engine 
did not give the customary crossing signals or warnings, the plaintiff has 
failed to exercise that degree of care for his own safety, which i t  was his 
duty to observe, and a motion of nonsuit upon the evidence should be 
sustained upon the issue of contributory negligence. 

(546) APPEAL from Webb, J., a t  October Term, 1909, of MECPLEN- 
BURG. 

Action to recover damages for alleged negligent killing of the plain- 
tiff's intestate. 

I t  appeared in  evidence that  on 9 March, 1903, the intestate was run  
over and killed by a train of defendant company, as  he was endeavor- 
ing  to cross the railroad a t  a public crossing, in the town of Monroe, 
N. C. ; tha t  plaintiff, having duly qualified as administratrix, instituted 
a n  action to recover for the alleged negligent killing within twelve 
months of the occurrence, and that  same was pending in  the Superior 
Court of Union from term to term till Fa l l  Term, 1904, when a judg- 
ment of nonsuit was entered, and within twelve months of such judg- 
ment plaintiff commenced a new action against defendant company in 
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the county of Mecklenburg, and same was there pending till April Term, 
1908, when a second judgment of nonsuit was had, and plaintiff com- 
menced the present action against defendant for such alleged cause on 
10 March, 1909; and on the trial the facts and circumstances of the 
transaction as claimed by plaintiff were also shown in evidence. The 
case on appeal further states: 

"At the conclusion of the plaintiff's evidence, the defendant moves 
to nonsuit, under the Hinsdale Act. The court granted the mo- 
tion, upon two grounds : (547) 

1. That the plaintiff's action is barred by the statute of lim- 
itations, not having been brought within the time the law requires ac- 
tions in  such cases to be brought. 

2. From all the evidence introduced by the plaintiff, the court is of 
the opinion that the plaintiff is not entitled to recover. 

Thereupon, judgment was rendered, as appears in the record, and from 
the foregoing riding of his Honor, and from the said judgment in the 
ease, the plaintiff appealed to the Supreme Court and assigned said 
ruling and judgment as error. 

E. L. Preston and J .  D. McCall for plaintiff. 
Burwell & Cansler for defendant. 

HOKE, J., after stating the case: The first ground for his Honor's 
ruling, as indicated in the above statement of the case on appeal, has 
been expressly resolved against the defendant's position in Meekins v. R. 
R., 131 N. C., 1. 

True, we have held in several well-considered decisions that the re- 
quirement of the statute (Revisal, sec. 59), giving a right of action for 
death caused by the wrongful act, neglect or default of another, that 
such action shall be "brought within one year after such death," is not in 
strictness a statute of limitation, but is a condition affecting the cause 
of action itself. Gulledge v. R. R., 148 N. C., 567; Best v. Kimton,  
106 N. C., 205; Taylor v. Iron Works, 94 N. C., 526. But in Meekins 
v. R. R., supra, the Court held that when an action has been originally 
instituted within one year from the death, this requirement of the 
statute was complied with, and thereafter the action was subject to the 
provisions of the Code, sec. 166, now sec. 370, Revisal, to the effect 
that if an action shall be commenced within the time prescribed there- 
for, and the plaintiff be nonsuited, etc., the plaintiff, etc., may com- 
mence a new action within one year after such nonsuit, etc.; and the 
present Chief Justice, delivering the opinion, said : "The defendant con- 
tends that this provision is under the title in the Code applying to limi- 
tations, and that the time prescribed under section 1498 is not strictly 
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a statute of limitations. Best 21. Kinston,  106 N. C., 205. But the 
original action was brought within the time prescribed in section 1498, 
and therefore it does not herematter what the nature of that prescrip- 
tion is. On the other hand, the time within which a new action may 
be commenced after a nonsuit, etc., is a statute of limitation, and applies 
to all cases where a nonsuit. etc.. has been sustained. This statute 

(Code, sec. 166) contains no exception of cases under section 
(548) 1498, or of any other cases where the time prescribed for bring- 

ing the original action might not be strictly a statute of limitation. 
We know no cause why the privilege to commence a new action within 
a year after nonsuit should-not apply equally to all cases of nonsuit. 
The statute makes no distinction, and there is certainly none in  the 
reason of the thing, which is the same as to that class of Eases as in any 
others." 

This has been the accepted construction of the statute, now Revisal, 
sec. 370, as i t  affects causes of action of this character, since the decision 
was reddered, in September, 1902, and the case ha$ since been cited 
with approval several times and held to be decisive. Thus, in  Gulledge 
v. R. R., sz~,pra, Associate Justice B r o w n  said: "Nor have we overruled 
M e e k i m  v. R. R., 131 N. C., 1, in  which the original action was brought 
within one year after death," and quotes a portion of the opinion of the 
Chief Justice, as above stated. 

And in  X u n n a l l y  v. R. R., disposed of at  Spring Term, 1904, in a per 
curium opinion (134 N. C., 754), the injury had occurred in  June, 1902, 
causing intestnte's death in  October following, and the nonsuit was taken 
in January, 1904, and .Mr. Justice Connor, writing for the Court, said: 
'(The judgment of nonsuit must be affirmed. This does not prevent the 
plaintiff from bringing another action, if so advised." 

Not only is this the primary significance of the language of the statute, 
giving a right of action in case of wrongful conduct causing death, and 
its true meaning, as established by these authoritative interpretations, 
but this construction is i n  accord with right, reason and justice. No 
doubt the chief consideration for this reauirelnent of the statute was to 
notify defendants, frequently the employers of labor in  large numbers, 
that their attention might be drawn to the occurrence, and the evidence 
bearing upon i t  noted and in  some way secured and preserved, and this 
purpose is reasonably met by the original institution of the action within 
the time specified. . On the contrary, after action is commenced, a trial 
can rarely ever be had within the year. A deserving plaintiff is some- 
times unavoidably interrupted in the preparation of his case. At times 
he may be presently surprised on the trial; and to hold that a nonsuit, 
rendered necessary in some such way, should bar any further action, 
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would in many cases work grave injustice and amount to denial 01 a 
\ 

substantial right. 
It wase urged on the argument that a proper construction of section 

370 of the Revisal, allowing a new action to be brought within one year 
after nonsuit, mould be that the provision applies only to one non- 
suit, and thereafter the original restriction on these causes of (549) 
action should obtain. But we do not think this a correct posi- 
tion. I n  Meekins v. R. R., supra, i t  was said that the section in  question 
applies to "all cases of nonsuit"; and, while we find no case a t  hand 
where the facts directly present the question, i t  has been the construction 
of the statute, uniformly acted on with us, that the provision applies 
as often as a nonsuit is taken; this on the idea that the time the first 
action was pending is not counted against the plaintiff, the only remedy 
in case of vexatious litigation being some procedure in  the nature of a 
bill of peace. 

Thus, in Lofig v. Orrell, 35 N.  C., 123, i t  was held: 
"By bringing an ejectment, a party then having the right of entry 

shall continue to have i t  as long as that action pends; and afterwards, 
also, if within one year afterwards he will bring another action, and so 
on, from time to time, no matter who may be a t  any time the tenant in 
posse~sion.~~ 

And Chief Justice Ruffi f i ,  in the opinion, thus further refers to this 
position, as follows: "The Court is xvell aware of the consequences of 
this construction, as it leaves the right of entry without limitation, if 
the party entitled will bring an ejectment within seven years, and suc- 
cessive actions afterwards, within a year after a verdict, even, against 
him i n  prior suit. But the terms of the act, and the nature of the rights 
on which it operates, render i t  the unavoidable construction; and if i t  
proves a mischief, i t  is not for the judiciary, but the Legislature, to ap- 
ply the corrective by adopting a provision similar to that in  the Statute 
of Anne, or requiring the second or some certain one of the actions to 
be prosecuted with effect, or in some other way giving the repose to 
which long possessions are entitled, in policy and justice." 

And in  Fr~shwnter v. Eager, 52 N.  C., 256, Manly, J., said: "It has 
been repeatedly held that a nonsuit, though not especially named, is 
within the equity of the proviso in the fourth section of the Revised 
Statutes (Rev. Code, ch. 65, sec. 8) .  The $me pending the first action 
is not counted against plaint;ffs," citing Blackwell v. Hawkins, 28 N.  
C., 428; Long u. Orre~l ,  35 N. C., 123. 

I t  has been suggested that our present ruling is contrary to the prin- 
ciple this Court has upheld in interpreting certain contracts of insur- 
ance, by which a right of action is restricted to a specified time, as in 
Muse v. Ins. Co., 108 N.  C., 240. I n  Muse's case a careful examina- 
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tion of the facts will show that the first cause of action was on an 
(550) award and the second was on the original policy of insurance 

But if it be conceded that the position suggested correctly in- 
terprets &fuse's case, we fail to find i n  this any sufficient reason for de- 
parting from our construction of this statute, accepted and acted on for a 
number of years, and which is in accord with the right reason and within 
the express meaning of its terms. And, further, in  a subsequent decis- 
ion of Dibbrell v .  Ins. Co., 110 N.  C., 208, and as relevant to the ques- 
tion now presented, Avery, J., thus speaks of the decision in  Muse's case: 
"In Muse v. Assurance Co., supra, this Court, following the current of 
authority, held that the stipulation that there should be a forfeiture un- 
less suit should be brought within twelve months after the loss operated 
as a contract which might be waived, and not as a statute of limitation. 
Indeed, in that case i t  was declared that plaintiff might have submitted 
to judgment of nonsuit and brought a new action within a year after 
such judgment, though after the expiration of twelve months from the 
fire, if the limit has been imposed by a statute instead of by contract." 

While we hold that the trial judge made an erroneous ruling as to 
the nonsuits and their effect on the rights of the parties, we concur with 
his Honor in  ordering a nonsuit, on the ground that the facts i n  evi- 
dence failed to disclose a good cause of action. 

From these facts i t  appears that the intestate was killed a t  a public 
crossing, in the town of  onr roe, by an  engine of defendant company, 
which approached without giving the proper signals ; that this, approach 
was in the daytime, i n  full view, if the intestate, in  the exercise of proper 
care, had been properly attentive to his own placing and the dangers 
incident to it, and that this negligence on the part of the intestate was 
concurrent with that of defendant's employees at  the precise time and 

A " 

place of the injury, and comes clearly within the accepted definition 
of contributory negligence, as contained and approved in  many well- 
considered decisions on the subject. I n  Cooper v. R. R., 140 N. C., 209, 
the Court, in defining the respective duties of railroads and pedestrians 
on a public crossing, quotes with approval. from Improvement Co. v. 
Stead, 95 U. S., 161, to the effect that "Both parties are charged with 
the mutual duty of keeping a careful lookout for danger, and the degree 
of diligence to be used on either side is such as a prudent man would - 
exercise under the circumst$nces of the case in  endeavoring to perform 
his duty," and, among other things, held: 

"Where the view is unobstructed, a traveler who attempts to cross a 
railroad track, under ordinary and usual conditions. without first 

(551) looking, when by doing so he could note the approach of a train 
in time to save himself, by reasonable effort, is guilty of contrib- 

utory negligence." 
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And while we have held in many recent decisions on the subject that 
facts and attendant circumstances may so qualify this doctrine in  certain 
cases, the question of contributory negligence should be submitted to the 
jury, as, in  Inman v. R. R., 149 N. C., 123; Gerringer v. R. R., 146 N. 
C., 32; Xherdl v. R. R., 140 N. C., 252, the present demand does not 
fall within any of the exceptions indicated in  these decisions. From 
the testimony i t  appeared that the intestate was standing on a crossing 
and near the main line of defendant's road, having been stopped by rea- 
son of a train standing on a track further on his way. While he stood 
in  this position, a shifting engine, doing its work on the main line, 
passed down this track, going to a water tank, some distance away. I n  
a short time the engine returned and slowed down a t  a switch, some 
thirty or forty steps from the crossing. The fireman got out, changed 
the switch, and the engine continued its course on to the crossing, and 
without giving the usual signals. Just at  the crossing, and a t  the pre- 
cise time of the impact, the plaintiff stepped from a position of apparent 
safety onto the track, just in front of the moving engine, and was run 
over and killed. The track here was straight; there was nothing to ob- 
struct the view, and, so far  as the evidence discloses, there was nothing 
to explain or qualify the intestate's obligation to look and listen and be 
otherwise properly attentive to his own safety. 

On this statement, we think the intestate was guilty of contributory 
negligence, barring recovery, and the order of the court below dismissing 
the case on a judgment of nonsuit must be 

Affirmed. 

Cited: Coleman v'. R. R., 153 N. C., 327; Lumbw Co. v. Hayes, 157 
N.  C., 338; Talky  v. R. R., 163 N. C., 573; Penninger v. R. R., 170 
N. C., 474; Davidsoin v. R. R., 171 N. C., 636. 

SCOTT LUCKEY v. WESTERN UNION TELEGRAPH COMPL4NY. 

(Filed 23 December, 1909.) 

1. Telegraph-Negligence-Death Message, Fai lure to Deliver-Measure of 
Damages-Evidence-Conduct and Conversation. 

Upon the quantum of damages recoverable for the negligent failure of 
defendant telegraph company to deliver to plaintiif a message announcing 
the death of his mother, requesting him to come, and giving date of the 
funeral, after showing that plaintiff had given his mother money to visit 
him at his residence in a different town and for other purposes, that plain- 
tiff visited her, and the affectionate and kindly feelings existing between 
them, it is competent for plaintiff to testify to a conversation between 
them had a t  her home the last time he had seen her alive, about a week 
before her death, to the effect that he had promised, at  her solicitation 
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LUCKEY ti. TELEGRAPH CO. 

and request, that if possible he would visit her should she become worse, 
and have him notified. 

2. Same. 
Upon the qun?zttcm of damages recoverable by a son in his suit against 

a telegraph company for the negligent failure to deliver a message an- 
nouncing the death of his mother, asking him to come, and stating the 
hour of the funeral, it is competent to show the feeling between the moth- 
er and son as a fact directly relevant to and embraced in the issue, and 
also the conduct of the parties towards each other and conversations be- 
tween them tending to show such feelings at the last time they had met, 
when the son was leaving her on her sick bed, about a week before her 
death, the circumstances being such as to exclude any reasonable suspicion 
of their sincerity. 

(552) APPEAL from Justice, J., at July Term, 1909, of ~ICDOWELL. 
Action to recover damages for negligent failure to deliver a 

telegram. The evidence tended to show that the defendant company 
had negligently failed to deliver to plaintiff the following telegram: 
"Your mother died last night. Come home today. Will bury tomor- 
row." And by reason of said negligence plaintiff was prevented from 
being present at  the time she was buried and being with the bereaved 
relatives, etc. 

There was a verdict for the plaintiff, judgment on the verdict, and de- 
fendant excepted and appealed. 

The facts are stated in  the opinion of the Court. 

W.  T.  Morgan  for plaintiff .  
A v e r y  & A v e r y  for d e f e n d a d .  

HOKE, J. I t  was admitted on the argument that the defendant com- - 
pany had negligently failed to deliver ,the message, and thereby pre- 
vented plaintiff being present till after the mother was buried; and the 
objection urged for error was to ruling of the court on the reception of 
certain evidence affecting the issue as to the quantum of damages. The 
testimony tended to show that the plaintiff had been a dutiful son to his 
mother; that he had her to visit him a t  Old Fort, paying her expenses 
both ways; had supplied her with money, and that the association be- 
tween them was affectionate and kindly; that, a short time befare her 
death, having heard she was ill, he had visited her, and, with a view of 
showing the kindly sentiment existent between them, plaintiff was al- 
lowed, over defendant's objection, to introduce the following evidence : 

Q. What did your mother say to you at that time, with reference to 
your coming back in  case she got worse? (Defendant objects. 

(553) Sustained.) 
Q. What did you say to your mother, if anything, in  refer- 

ence to coming back to see her in case she got worss? (Defendant ob- 
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jects. Overruled. Defendant excepts. Third exception.) A. I told 
her to notify me if she got worse, and I would come back to see her. 

Q. When was that, with reference to your leaving, that you said that 
to her?  A. I t  was just as I was fixing to leave, and I was standing by 
her bed. 

Q. What was she doing, if anything? A. She was lying in bed, talk- 
ing to me. 

Q. What did you say? A. I said, '(Mother, if you get worse, and 
notify me, I will come back to you." 

Q. How far  apart were you? A. I was stooping down over her, and 
she was lying in  bed, and I had hold of her hand, fixing to leave. 

And again : 
Q. State what your mother said to you, Scott, when you told her good- 

bye, about a week before she died. (Defendant objects. Overruled, and 
defendant excepts to both question and answer. Eighth exception.) A. 
She told me when I left that if she got worse she wanted me to come back 
and see her, and I told her I would come back if I got the word in  time, 
and she said she wanted me to come back and see the last of her, and I 
told her I would. 

We are of opinion that the evidence received was clearly competent. 
The state of feeling between the mother and son was a fact directly rele- 
vant to the issue and embraced in  i t ;  and where this is true, both the con- 
duct of the parties towards each other and conversations between them 
tending to show such feeling are admissible, the limitation being that 
either or both should be, a t  a time, and under circumstances to exclude 
any  reasonable suspicion of their sincerity. We so decided in  S. v. 
Draughan,  post, 667, and decisions elsewhere of recognized authority, 
and text writers generally, are to the same effect. Commofiwealth u. 
Tre fe then ,  157 Mass., 180-188; Trelawney v. Coleman, 4 E .  C. L., 1; 
Barnewell & Alderson, ib;d., 1 3 ;  Greenleaf on Evidence (16 Ed.), see. 
162d; Wharton on Evidence, see. 269; Taylor on Evidence, sec. 580; 
McKelvey on Evidence, pp. 207-208. I n  Trelaw.ney's case, supra, i t  was 
held: "In an action for adultery, letters by the wife to the husband 
(while living apart from each other), proved to have been written a t  the 
time they bore date, and when there was no reason to suspect collusion, 
are  admissible evidence, without showing distinctly the cause of 
their living apart." And Lord Ellenborough, delivering the (554) 
opinion, said : "I have no doubt that these letters were admissible 
evidence. What the husband and wife say to each other is, beyond all 
question, evidence to show their demeanor and conduct, whether they 
were living on better or worse terms. What they write to each other 
may be liable to suspicion, but when that is cleared up, that ground of 
objection fails. That was satisfactorily explained in the present case 
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by proof of the letters being written at  the time they bore date, and long 
before any suspicion of the wife's misconduct." And Bayley, J., concur- 
ring, said: "I think these letters were properly received. When i t  is 
once established that the manner in  which the husband and wife con- 
duct themselves towards each other (when together) is admissible evi- 
dence, i t  follows that letters which i n  absence afford the only means of 
showing their manner of conducting themselves towards each other, are 
also admissible.'' I n  the citation from Greenleaf the author says: f'So, 
also, statements describing one's fear, belief, cheerful or melancholy 
feelings, or the like, physical disgust, hostility or affection, and the like. 
On this principle, in actions for criminal conversation,. i t  being mate- 
rial to ascertain upon what terms the husband and wife lived together 
before the seduction (or in any other case in  which the feelings of either 
toward the other is material), their language and deportment towards 
each other, their correspondence together, and their conversations and 
correspondence with third persons, are original evidence." And so Mc- 
Kelrey (2 Ed.), on p. 260, says : "Where a condition of mind is involved, 
the court relies upon and admits as evidence what all men are accus- 
tomed to rely and act upon. The mind betrays its condition in  manner 
and speech, and upon this must rest the conclusions of others with re- 
spect to it. I t  constitutes original evidence and not hearsay." And 
Taylor, speaking in  reference to it, says, further: "That the question 
whether they are feigned or real is for the jury." The authorities, 
therefore, are against the defendant's position, and the judgment must, 
be affirmed. 

No error. 

Cited: Sherrill v. Telegraph Co., 155 N .  C., 254; Weeks v. Telegraph 
Go., 169 N. C., 706. 

(555) v. B. sfoom v. a. a. Moomc a m  vla~ ET *L. 

(Filed 23 December, 1909.) 

1. Lands-Possessory Action-Title-Death of Party-Abatement. 
An action for the possession of land involving title does not abate by 

the death of a party except by order of the court. Revisal, sec. 415. 

2. Same-Order of Court-Next Term-Criminal Term-Summons-Service 
-Reasonable Time. 

In an action for possession of lands involving title, it appeared that the 
plaintiff claimed under a deed from the defendant and his wife, and that, 
the death of the defendant being suggested, the court ordered that his 
heirs be made parties defendant. No process or notice being issued or 
given under this order. the court again ordered that notice issue or the 
action abate at  the next term. d criminal term intervened, but before 
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the next civil term, all the heirs, a t  least those resident within the State, 
had been served, and this within two years from the date of the death of 
their ancestor: Held, (1) the second order, by fair intendment, meant 
that the action should abate if process on the heirs mas not served before 
the next civil term; ( 2 )  the defendants' motion for abatement should be 
denied, it appearing that the service upon the heirs was made within two 
years after the death of the ancestor, within the time fixed by the order, 
and that the mother of the heirs continued to be a party defendant. Rog- 
erson v. Leggett, 145 N. C., 7, cited, approved and distinguished. 

3. Deeds and Conveyances-Mutual Mistake-Color. 
When defendants, the heirs at  law of plaintiff's grantor, have failed 

to set aside his deed to plaintiff for mistake, which admittedly covered 
the Locus i n  quo, the deeds incident to the title become the property of 
the plaintiff, the grantee, as niuniments of his title, and thereafter the 
occupation of the grantor, or his heirs, even if adverse, would be without 
"color." 

4. Deeds and Conveyances-Mutual Mistake-Parties-Beneficial Owner- 
Declarations-Evidence-Res G e s t z .  

A. conveyed by deed to C. certain of his lands, and C. conveyed the 
same to W., the plaintiff, who brings his action against A. for possession, 
the action involving title, and the death of A. being suggested, his heirs 
are made parties defendant: Held, (I j if properly pleaded, the equitable 
defense is available that, by mutual mistake, the land in controversy was 
embraced in the description of the deed from A. to C . ;  ( 2 )  C. was not a 
necessary party as he had conveyed all his interests in the land to plaintiff, 
and especially when he mas practically the beneficial owner of the land 
from the beginning; (3) the declarations of the plaintiff that there was a 
mistake in the deed from A. to C. as contended for by the defendants, are 
competent evidence, being by the principal party in interest, made in the 
treaty or purchase and directly relevant to the issue. So far as it appears 
in this case, it was a pertinent fact in the re8 gestce. 

APPEAL from J o s e p h  S. Adam, J., a t  May Term, 1909, of (556) 
HENDERSON. 

Action to recover possessioii of a piece of land. Summons in the 
action was issued 18 August, 1902, by W. B. Moore, present plaintiff, 
against A. Q. Moore and wife,' L. B. Moore, grantors i n  the deed to A. 
C .  Moore. Some time in 1906, the precise time not stated in  the record, 
the death of A. Q. Moore was suggested and an order was made that his 
heirs a t  law be made parties defendant. No process was issued or notice 
given under this order; and a t  November Term, 1907, an order was 
entered that notice issue or action abate at the next term. Prior to the 
next civil term, process was issued and some of the defendants served, 
and thereafter publication was made for certain other defendants who 
were nonresidents. On these facts the defendants moved that the action 
abate as to the heirs of A. Q. Moore. Motion denied, and defendants 
excepted. 

The plaintiff claimed the land in controversy under a deed from A. Q. 
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Moore and wife, L. B. Moore, to C. E. Moore, in  Octaber, 1881, pur- 
porting to convey the land described in  the complaint and deed from C. 
E. Moore to W. B. Moore, plaintiff, purporting to convey same land, 
and offered said deeds in  evidence, and i t  was admitted that said deed 
embraced the land. 

Defendants answered, denying plaintiff's title, set up the statute of 
limitations, and, for a further defense, alleged that A. Q. Moore and wife 
had only bargained and sold to C. E. Moore and W. B. Moore a tract 
of land, the correct description of which, i n  terms, and by the contract 
between them, did not embrace the land in  controversy, and, by mistake 
of the parties, the deed in question was so drawn as to include said 
land; and on the trial defendants offered, with other evidence tending to 
show that the contract was as defendants claimed, certain statements of 
plaintiff claimed to be relevant to the issue. 

The court excluded the testimony offered, on the ground that C. E. 
Moore, the grantor i n  the original deed, was not a party or present at  
the making of the statement, and, second, because the evidence was not 
connected with the execution of the deed in  which the alleged mistake 
was alleged to have occurred, and defendants excepted. The court fur- 
ther held that on the testimony neither party had ripened title by pos- 
session, and defendants again excepted. Verdict for plaintiff, judg- 
ment, and defendant excepted and appealed. 

A. B. Xtcvens awl Charles F. Toms for plaintif. 
0. V .  F. Blythe for defedmt.  

(557) HOKE, J., after stating the case : Under our statute (Revisal, 
sec. 415)) where the right survives, an action does not abate by 

the death of a party, except by order of the court (Burnett v. Lymun, 
141 N.  C., 500); and while we have held in  Rogerson v. Leggett, 
145 N. C., 7, that a failure of the court to make such order for a period 
of eight years or more, and when there was nothing to indicate that the 
heirs of deceased were aware that an action was pending against them, 
was such an  abuse of legal discretion as to constitute error, and might 
be available in  some instances as a defense, the principle does not apply, 
we think, to the facts presented here, when the mother of these heirs was 
and continued to be a party of record, and these heirs themselves, or all 
who were resident in the State, were served within two years from the 
death of their ancestor and within the time fixed by order of the court; 
for we hold that the order which was made in  this case, by fair  intend- 
ment, meant the next civil term, and did not contemplate the intervening 
criminal term of the court; and there was no error, therefore, in denying 
defendants' motions for abatement of the action. 

Nor  was there any error in the ruling of the trial court as to the stat- 
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ute of limitations. Unless there was a mistake in the deed from A. C. 
Moore and wife, their title passed, for i t  is admitted that the deed, as it 
stands, includes the land in controversy. If the title was conveyed, the 
deeds incident to the title became the property of the grantee as muni- 
ments of his title, and thereafter the oocupation of the grantors, even if 
adverse, was, so far as appears, without color and did not exist for the 
length of time required. I n  fact, i t  was not shown to exist for seven 
years, even if there had been color. 

We are of opinion, however, that there was error in holding that, in 
order to make the equitable defense set up by defendants available, it was 
necessary that C. E. Moore, the grantee in the deed assailed, should be 
made a party. I t  is well established that an equitable defense of this 
kind in impeachment of plaintiff's claim is available if properly pleaded. 
Warehouse Co. v. Oxment, 132 N. C., 839; Farmer v. Daniel, 82 N. C., 
153 ; Stith v. Laokabill, 76 N.  C., 465 ; Ten  Eroeck v. Orchard, 74 N.  C., 
409. And, on the facts presented, such defense is available against W. 
B. Moore, the present plaintiff. The evidence shows that the original 
contract was made with him, the bond for title was so drawn, and he has 
all along been the owner of the beneficial interest or the greater portion 
of it. More than this, i t  appears that C. E. Moore has conveyed all the 
interest he had in the land to W. B. Moore, the present plaintiff, and, as 
between him and the defendants, the entire interest to be affected 
by this litigation is now before the Court. I t  may be that C. E. (558) 
Moore is a desirable party; that he could be made such by order 
of the Court; but he is no longer a necessary party, and all the rights 
involved in the case can be determined without his presence. Mullilzs 
v. McCalzdless, 57 N. C., 425; Polk v. Gallant, 22 N. C., 395. 

I n  this last case i t  was held, among other things: "That an assignor 
is not a necessary party to a bill against an assignee when i t  appears 
from both bill and answer that all the interest of the assignee has been 
transferred." And, this being an issue properly raised, the evidence of- 
fered by defendants tending to show that W. B. Moore, plaintiff, stated 
that the contract of purchase and the deed to C. E. Moore was only to 
include the land as alleged and contended by the defendants, should have 
been received. I t  was a statement by the principal party in interest, 
made in the treaty of purchase and directly relevant to the issue. So far 
as now appears, i t  was a pertinent fact in the res gesta. Frdey v. Fra- 
ley,  150 N. C., 501. 

For the errors indicated, there must be a new trial of the case, and it 
is so ordered. 

New trial. 

Cited: Sills v. Ford, 171 N. C., 741. 
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BREVARD LIGHT AND POWEH COMPANY ET AL. T. LIGHT AND 
WATER COMMISSIONERS O F  CONCORD. 

(Filed 23 December, 1909. j 

Municipal Corporation-Municipal Agencies-Removal of Causes. 
Under chapter 87, Private Laws of 1905, the defendant board was 

created a department or agency of the municipal corporation of Concord, 
and among other things. expressly created for the purpose of operating and 
maintaining a system of waterworks and lights for the city; and a cause 
of action for damages for breach of contract made by the board within 
the scope of its public duties brought in a different county should be re- 
moved to the county wherein the town is situate, irrespective of the ques- 
tion as to whether the damages arose for a negligent discharge of an 
administrative duty or a technically governmental one. Revisal, sec. 
420 (2 ) .  

APPEAL from Perguson, J., at April Term, 1909, of TRAN~YL~ANIA. 
Motion, heard by Ferguson, J., at April Term, of TRANSYLVANIA, to 

remove the trial to CABARRUS. 
His Honor overruled the motion, and defendant appealed. 

(559) The complaint alleged that the plaintiff is a partnership, com- 
posed of three named persons, located and doing business at  Bre- 

vard, in Transylvania County; that the plaintiff's business is the furn- 
ishing lights to the town of Brevard and its inhabitants, and it has an 
equipment for that purpose; that, needing additional equipment, i t  con- 
tracted to buy from the defendant certain machinery offered by i t  for 
sale, and a cause of action arose to it by reason of the delay of the 
defendant, in  violation of its contract with plaintiff, which resulted in  
the damages sued for. The defendant denied in  its answer any breach 
of contract and liability to the plaintiff; and, in  support of its motion, 
averred i t  was a corporation, created by the Legislature of this State 
as a branch or agency of the city of Concord, and all of its duties were 
public in  their character and related solely to the discharge of the du- 
ties prescribed by law in the government of the said city, as set forth i n  
chapter 71, Private Laws 1905, entitled "An act to amend the charter 
of the town of Concord." 

Welch Gallozuay, R. L. Gash, W .  W.  Zachary a d  Shepherd 4 Shep- 
herd for plaintif. 

~~ontgonzery 4 Crowell and Xmith & Schenck for defendant. 

MANNING, J., after stating the facts: The learned counsel for the 
plaintiff concede in their brief that if the decision of this Court ir, 
Jones v. Stateszdle, 97 N. C., 86, is applicable, his Honor erred in 
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denying the motion of defendant to remove the action for trial to Ca- 
L L. 

barrus County. We are satisfied, from an examination of the provi- 
sions of the act creating the defendant, to wit, chapter 71, Private 
Laws 1905, entitled "An act to amend the charter of the town of Con- 
cord," that the defendant is nothing more than a public corporation- 
quasi municipal-a department or agency of the municipal corpora- 
tion, the town of Concord, charged with prescribed duties and powers 
in the administration of the affairs of said town, and incorporated sol el^ 
to enable i t  to better discharge the public duties imposed upon it. The 
sixth section of the act would seem to remove all doubt as to the correct- 
ness of this conclusion by providing that ''the contracts and engage- 
ments, acts and doings of said board, within the scope of its duty or 
authority, shall be obligatory upon and be in law considered as if done 
by the board of aldermen of the city of Concord; and said board of 
commissioners shall, for the city of Concord. take and hold the land, 
real estate, rights, franchises and the property of every kind now owned 
by said city of Concord, all that may hereafter be purchased for the 
purpose of operating and maintaining a system of waterworks 
and lights for said city," etc. The cause of action alleged by the (560) 
plaintiff against the defendant arises from an alleged breach of , 

contract in  the sale of certain machinery belonging to the defendant and 
determined by i t  to be unnecessary in the proper performance of its 
duties, under the provisions of the act of creating it. Section 420 (2) ,  
Revisal 1905, provides that actions for the following causes must be 
tried in the county were the cause, or some part thereof, arose ('against 
a public officer or person especially appointed to execute his duties for 
an act done by him by virtue of his office." 

I n  Jones v. Statesville, supra, this section was construed by this Court, 
in the following language, to embrace a municipal corporation: "The 
defendant is a municipal corporation, public in its nature; it is an arti- 
ficial person, created and recognized by the law, invested with important 
corporate powers, public and, in  a sense, artificial in their nature, and 
charged with public duties, which i t  executes by and through its officers 
and agents. We therefore think that actions against i t  fairly come 
within the meaning of and are embraced by the statutory provision first 
above recited." 

It is unnecessary to determine with exactness whether the duties of 
the defendant are administrative, in  this character, for a negligent dis- 
charge of which an action for damages would lie, as in Jones v. Xtates- 
ville, supra; Fisher v. New Bern, 140 W. C., 506, and that class of 
cases; or technically governmental in their character, for a breach of 
which an action for damages will not lie, as in  Metz v. Asheville, 150 
N. C., 748 ; McIlhenny v. Wilrnington, 127 N. C., 146; Hull v. Rozboro, 
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142 N. C., 453; for the reason t h a t  the  real question is  whether the de- 
fendant is  simply a n  agency of the city of Concord, charged with im- 
portant  duties, public i n  their nature. We think tha t  i t  is. Our con- 
clusion is sustained by the decisions of the Supreme Court of Massa- 
chusetts i n  O'Br ien  v. Thoyogood,  162 Mass., 598; S t .  L o u i s  v. Sh ie lds ,  
62  Mo., 247 ; Peop le  v. So lomon ,  51 Ill., 37;  H o r t o n  v. School  Comrs. ,  
4 3  Ala., 598. I n  our opinion, the  defendant's motion to remoTe the 
action for  tr ial  to the county of Cabarrus, i n  which the city of Con- 
cord is  situate, ought to have been allowed, and his Honor erred in  deny- 
ing  it. The  order of his Honor is 

Reversed. 

C i t e d :  Cecil  v. H i g h t  P o i n t ,  165 N.  C., 432. 

(561) 
R. J. BURGIN ET AL. V. B. F. SMITH. 

(Filed 23 December, 1909.) 

I. Necessaries-Courthouse. 
The building and repairing of a courthouse by the county is a part of 

its necessary expense. 

2. Counties-Quasi Corporations-State Agencies-Legislative Powers- 
Courthouse-Necessaries-Limitation of Expenditure. 

A county is a quasi corporation distinguishable from municipal corpora- 
tions on the one hand and private corporations aggregate on the other 
hand. The Legislature has the power to control and govern them as its 
creatures and political agencies, and a limitation imposed by a special 
act upon the cost of repairing a courthouse is final, and may not be ex- 
ceeded by the county authorities. 

3. Counties-Courthouse-Legislative Powers-Necessaries-Limitations- 
Bond Issues-"County Script." 

The notes or evidences of indebtedness issued by a county is within 
the meaning of an act authorizing x county to issue "coupon bonds" or 
%ounty script" for the purposes of improving the courthouse; and when 
the act authorizes the issue not to exceed $5,000, a limit to the cost of the 
improvements is placed in that sum and not merely a limit to the amount 
of issue of bonds. 

.4. Same-Excessive Issue-Void Notes. , 

When a special act of the Legislature places a limit upon the amount 
to be expended by a county in improving its courthouse, authorizing an 
issue of "coupon bonds" and "county script" not to exceed a certain sum, 
notes in excess of that amount given by the county for improvements 
under an entire contract calling for a larger amount than authorized, are 
void. 

540 



N. C.] FALL TERM, 1909 

5. Same-Special Act-General Powers-Interpretation of Statutes. 
When a special act of the Legislature has imposed a limit upon the 

expense of a county to be incurred in improving its co~irthouse, the com- 
missioners cannot avoid the will of the Legislature a s  therein declared by 
setting up  a general power of contracting debts for necessary expenses, 
limited only by the constitutional limitation of taxation, and thus under 
a n  entire contract-made beforehand expend a larger amount for the pur- 
pose than that  prescribed by the special act. 

6. Counties-Courthouse-Acceptance-Necessaries-Legislative Powers- 
Limitations-Excess-Estoppel. 

When a limit is placed by the Legislature upon the expenditures of a 
county in improving its courthouse, and a n  entire contract is made for 
the improvements in excess of the amount named, the county authorities, 
by accepting the work, are  not estopped to deny the validity of notes is- 
sued and given for the excess by the mere fact that  the work contracted 
for has been performed and accepted. 

7. Counties-Courthouse-A~ceptan~e-Ne~es~aries-Legislative Powers- 
Limitations-Excess-Bond Issues-Payment of Interest-Ratificatlon. 

When a county has issued bonds for the improvement of its courthouse 
in  excess of the amount limited therefor by the Legislature, in  a special 
act, the payment of interest by the county on all the bonds does not have 
the effect of ratifying the bonds issued beyond the lawful limit, for a rati- 
fication can have no greater force than, or exceed, a previous authority. 

8. Counties-Courthouse-Necessaries-Limitation of Powers-Excess- 
Void Notes-Procedure-Cancellation. 

The county having unlawfully issued certain notes in  payment for im- 
provements made upon i ts  courthouse in excess of the limit therefor fixed 
by a special legislative act, and the lower court having erroneously held 
them valid. the lower court is directed to enter judgment declaring the 
notes invalid, and ordering the defendant to  surrender them to the clerk 
for cancellation. 

9. Counties-Courthouse-Acceptance-Latent Defects-Contracts, Breach 
of-Damages-Mala Fides. 

After the owner has accepted a building from his contractor, he must 
show mala fides upon the part of the contractor in inducing his accept- 
ance, in  order to recover damages for latent defects alleged not to have 
been discoverable a t  the time. 

10. Same-Evidence-Nonsuit. 
I n  this case the county commissioners contracted with defpdant  to put 

additions and improvements upon the courthouse, and by the method 
prescribed in the contract, accepted the work a s  entirely satisfactory, 
without mala fides on the contractor's part. In  an action against defend- 
an t  for latent defects, the evidence tended only to  show that  a certain . 
brick wall was not a s  high a s  specified, that  there mere certain leaks, 
and that  certain concrete work was imperfect. As to the concrete work, 
i t  was shown that with the-best workmanship and materials i t  would 
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frequently show later the defects complained of; and that the contractor 
had offered, without avail, to make the work good: Hold, that defend- 
ant's motion to nonsuit upon the evidence should have been granted. 

(562) Action, instituted in  MCDOWELL and dulgrremoved for trial to 
BURKE, where it was tried before J. 8. Adams, J., and a jury, at  

May Term, 1909. Both parties appealed. 
This action was originally begun by R. J. Burgin, on behalf of him- 

self and other taxpayers of McDowell County, against the board of 
commissioners of said county, the treasurer and sheriff of said county 
and B. F. Smith, trading as the B. F. Smith Fireproof Constructioil 

Company, seeking to enjoin the payment of certain notes issued 
(563) by the board of commissioners of said county to B. F. Smith, in 

the sum of $1,500-three notes of $500-and to enjoin the col- 
lection of a special tax levied to raise money to pay the same, the Board 
of Commissioners of McDowell also brought suit against B. F. Smith, 
the purpose of this action being to recover judgment for defective 
work done under the contract, hereinafter more fully recited, for im- 
proving and enlarging the courthouse in  said county. I n  the Burgin 
suit the then board of commissioners (its members having been changed) 
answered, admitting the allegations of the complaint and praying to be 
made party plaintiff. This was done, i t  seems, without objection, and 
the board of commissioners took a nonsuit in the separate action insti- 
tuted by it against Smith. The pleadings were reformed to meet this 
change of parties. I n  the Burgin suit the restraining order was issued 
and continued to the hearing of the action. The first draft of the com- 
plaint alleged that the Board of Commissioners of McDowell were 
authorized by chapter 242, Laws 1901, to issue coupon bonds or county 
script, in  an amount not exceeding $5,000, for the purpose of improving 
and enlarging the courthouse in  Marion; that in  January, 1902, the 
then board of county commissioners entered into a contract with the 
defendant, B. F. Smith, trading as the B. F. Smith Fireproof Construc- 
tion Company, with the plans and specifications thereto attached, for 
the purposes specified i n  the act, and agreed to pay the said Smith the 
sum of $6,500 therefor, to raise which said sum the county agreed to 
issue and did issue $5,000 in  coupon bonds of the county, and county 
script in  the sum of $1,500-three notes of $500 each-payable in five 
years, with interest a t  five per cent per annum. The interest on the 
bonds 'was a t  the rate of six per cent and payable semiannually, evi- 
denced by coupons attached to the bonds. The contract with Smith 
bound him "to we11 and sufficiently provide all necessary material, tools 
and appliances, and perform all the labor required in  the proper con- 
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struction, erection and completion of a new addition to the county court- 
house and appurtenances for said second party (board of commission- 
ers), including metal &tures and appliances," to be erected, etc., ac- 
cording to plans and specifications on file in the office of the register of 
deeds of said county. The commissioners reserved the right to make 
changes or alterations, and the contract provided a way for determining 
whether the alterations increased or diminished the contract price. The 
work was to be completed on or before 15 July, 1902. Then the con- 
tract proceeds : "In consideration of the- foregoing covenants and agree- 
ments being well and faithfully performed by said first party 
(Smith), the said second party agrees to pay said first party, or (564) 
order, the sum of $6,500, as follows: $5,000 in cash and $1,500 
in three notes, of $500 each, due and payable in five years from issue, 
drawing interest at five per cent, the county reserving'the right to re- 
deem any or all at any interest-paying period." As the work progressed 
i t  was stipulated that seventy-fi~e per cent of the value of material 
furnished for and labor performed in the construction of said building 
and its appurtenances should be paid on or about the first day of each 
month, and the remainder upon final completion "of said building and 
its equipments and appurtenances, as required by said specifications." 
Smith was required to give bond in the sum of $6,500, and i t  was 
further stipulated that "said second party shall appoint a superintend- 
ent, or committee, qualified to judge as to the quality and character of 
the material and work required by this agreement, whose duty i t  should 
be to inspect and report upon the work and material during the con- 
struction of said building; and should any material be furnished there- 
for, or work be done thereon, which, in his or their opinion, is not in 
accordance with the requirements of the plans and specifications there- 
for, it shall be his or their duty to notify said first party thereof, in per- 
son or by written notice"; and the contract then provides the manner 
of adjusting any difference on this account, including arbitration; and 
"upon final completion of the work embraced in this agreement, the 
said second party shall examine the same, and, if completed according 
to contract, shall immediately accept the same and make final settlement 
with said first party therefor." I t  was also stipulated that "this con- 
tract covers the work in its entirety," and contained "all the under- 
standings and agreements had between the parties hereto in relation to 
the erection and completion of said building and its equipments and 
appurtenances and the payment therefor;" etc. The work was corn7 
pleted and accepted on 2 June, 1902, and the board of commissioners 
on that day gave a statement to Smith, saying that he had executed the 
contract to the entire satisfaction of he board of commissioners, and 
the workmanship was first-class and the work was in every respect up to 
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plans and specifications. During the progress of the work, there were 
some slight changes, but the cost of these was adjusted. On 20 March 
there arose a controversy as to whethe: the walls of the building were 
to be raised eighteen inches, and the board of commissioners requested 
a settlement of this matter pursuant to the terms of the contract. The 
defendant satisfied the board that the plans and specifications did not 

call for this, and the work proceeded. The board of commis- 
(565) sioners, under the provisions of the contract, appointed one 

Walter Graham as its superintendent of the work; then L. P. 
Crawford, chairman of the board; then J. G. Neal, a member of the 
board (who was dead at the time of the trial). The complaint alleged 
defective work and poor materials; that the walls were no't raised to the 
height required, and that in a short time after the completion of the 
work the defects began to appear; that the acceptance was prpcured by 
the fraudulent 'devices and circumvention of the defendant, and the 
defective work so skillfully covered up and concealed that the commis- 
sioners could not discover it. The plaintiff further alleged that the 
three notes of $500 were void, as issued without authority and contrary 
to the provisions of chapter 242, Public Laws 1901, demanded their 
surrender and cancellation, and damages in  the sum of $1,999.99 for 
breach of the contract. The defendant denied the allegations of the 
complaint, claiming that the work and materials were in accordance 
with the contract, denying any and all fraud, and stating that he had, 
upon the first notice of defective work, offered to make i t  good, and re- 
quested permission of the board of commissioners to make i t  good, and 
that they refused to permit him to make good the defective work. His 
Honor submitted issues to the jury, which, with the findings, are as 
follows : 

1. Did the defendant fail to comply with his contract, as alleged in 
the complaint? 14nswer : Yes. 

2. Did the defendant, by false and fraudulent representations or by 
false and fraudulent concealments of latent defects in the construction 
of the building, induce the board of commissioners to accept and ap- 
prove the work and make settlement for the same? Answer: Yes. 

3. Does the contract require the old walls of the building to be built 
higher; and, if so, did the defendant, by false and fraudulent repre- 
sentations to the board of commissioners as to the meaning of the plans 
and specifications, induce the said board to abandon and waive the right 
to require the walls to be built higher? Answer: Yes. 

4. Did the board of commissioners exceed the power and authority 
vested in them by law in executing the notes referred to in the answer? 
Answer : No. 
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5. What damage, if any, have plaintiffs sustained by the fraud of thc 
defendant ? Answer : One thousand eight hundred dollars. 

6. I s  the plaintiff indebted to the defendant; and, if so, i n  what 
amount ? Answer : No ; for the yeason that the notes or script 
pleaded as a counterclaim were not due at  the beginning of this (566) 
action. 

Upon the verdict his Honor rendered the following judgment: "This 
cause having been heard before the court and jury, and the jury having 
found the first, second, third and fifth issues in favor of the plaintiffs, 
as set out in the record: I t  is now, on motion of W. T. Morgan, Avery 
& Erwin and Avery & Avery, counsel for the plaintiffs, considered and 
adjudged that the plaintiff Board of County Commissioners of Mc- 
Dowel1 County do recover of the defendant, B. F. Smith, the sum of 
$1,800, the amount of damages assessed by the jury in  response to the 
fifth issue, with interest on the same from 31 May, 1909, until paid, 
together with the costs of this action, to be tax:d by the clerk of this 
court; and, further, that the script issued to defendant is valid, and the 
injunction heretofore issued be dissolved." From which judgment both 
parties appealed to this Court. 

-4very & Avery,  Avery & Erwin and m. T .  Morgarz for plaintifi. 
Budgins,  Watson & Johnsolz, Pless & Winborne and C. M .  Pul to t~  

for defendad.  
PLAINTIFP'S APPEAL. 

MANNING, J., after stating the case: The appeal of the plaintiffs pre- 
sents but two questions, to wit: (1) Did the Board of Commissioners of 
McDowell have the power to exceed the amount authorized by chapter 
242, Laws 1901, in  the improving and enlarging the courthouse in  that 
county? (2) is the county estopped by acceptance of the benefit of the 
executed contract to deny its liability? 

I t  is d l  settled by several decisions of this Court that the building 
and repairing of the c?urthouse in  a county is a necessary expense. 
Halcombe v .  Comrs., 89 N. C., 346; Vaughan v.  Comrs., 117 N. C., 
$29; Black v. Comrs., 129 N. C., 121; Ward v. Comrs., 146 N.  C., 524. 
But ('counties are but agencies of the State government." White  v. 
Comrs., 90 N. C., 437. They can be created, changed (Dare v. Curri- 
tuck, 95 N. C., 189) or abolished (Milk v. Williams, 33 N.  C., 558) at  
the legislative will. They are subject to legislative authority, which 
can direct them to do, as a duty, all such matters as they can empower 
them to do. Harris v. Wright,  121 N.  C., 171; McCormac v. Comrs., 
90 N. C., 441; Tate  v. Comrs., 122 N. C., 812. I n  Jones v. Comrs., 137 
N. C., 579, this Court said: "These counties are not, strictly speaking, 
municipal corporations a t  all, in  the ordinary acceptance of the 
term. They have many of the features of such corporations, but (567) 

151-35 545 
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they are usually termed quasi public corporations. I n  the exercise of 
ordinary governmental functions, they are simply agencies of the 
State, constituted for the convenience of local administration, in  cer- 
tain portions of the State's territory, and in the exercise of such 
functions they are subject to almost unlimited legislative control, except 
where this power is restricted by constitutional provision." I n  White  
v. Comrs., 90 N. C., 437, this Court said: "They are subdivisions of its 
(State's) territory, embracing the people who inhabit the same, created 
by the sovereign authority and organized for political and civil purposes. 
They are created by the sovereign, without any special regard for, or the 
solicitation, consent or desire of the people who reside in  them. . . . 
They are not, in strict legal sense, municipal corporations; they are 
sometimes called yuasi corporations, and this designation distinguishes 
them on the one hand from private corporations aggregate, and on the 
other from municipal corporations proper, such as cities and towns, or- 
ganized under charters and special statutes, and invested with more and 
special powers, and endowed with more of the functions of corporate 
life." They may be sued only in such cases and for such causes as may 
be provided for and allowed by the statute. Tate v. Comrs., supra, was 
an  action to compel by mandamus the commissioners of Haywood Coun- 
ty to put in  force a legislative enactment requiring the county authori- 
ties to work their roads by taxation. Jones v. Comrs., supra, was an 
action to compel by mandamus the commissioners of Madison Count$ 
to obey a legislative act by issuing bonds to pay the existent debt of the 
county, contracted for necessary expenses. The power of the Legisla- 
ture to compel the county commissioners to levy taxes to the constitu- 
tional limit to pay the necessary expenses of maintaining the county has 
never been questioned. I n  Broadnax v. Groom, 64 N. C., 244; Cromar- 
tie v. Comrs., 87 N .  C., 134; Ward v. Comrs., supra, and similar Lases, 
the question involved was the power of the courts to interfere with the 
action of the commissioners, and not the power of the Legislature. I n  
Hightower v. Raleigh, 150 N. C., 569, Mr. Justice Brown, speaking for 
this Court, said: "While i t  is within the province of the courts to deter- 
mine what are necessary public buildings and what classes of expendi- 
ture fall within the definition of the necessary expenses of a municipal 
corporation, the authority for determining the kind of building that is 
needed, or what would be a reasonable cost for it, is not within the pur- 

view of the judicial authority. I t  is vested in the Legislature 
(568) and municipal authority, and not in the courts. Vaughan, v. 

Comrs., supra." 
I n  construing section 7, Article VII ,  Constitution of North Carolina, 

this Court, in Evans v. Comrs., 89 N. C., 154, said: "This provision 
leares the Legislature free to confer upon municipal organizations the 
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power to create debts and issue public securities in  order to raise funds 
ti, meet those 'necessary expenses,' when i t  may be deemed expedient, 
and the legislation may be made dependent on the result of a popular 
vote for its efficacy." This power of the Legislature to prescribe the 
manner of contracting debts, even for necessary expenses, was further 
elaborated and enforced by this Court in Wadsworth v. Concord, 133 
N. C., 587, and, when prescribed, is exclusive. Controlled by the doc- 
trine announced in  the foregoing decisions of this Court, which has for 
many years maintained the wise and salutary principle that the legis- 
lative department of the government has the power to control and gov- 
ern the counties of the State as its creatures and political agencies, the 
conclusion is irresistible that in  contracting. -a debt, even for such a - 
necessary expense as the repairs of a courthouse, the Legislature has 
the power, if i t  choose to exercise it, to put a limitation upon the cost. 
The Legislature did, by act (chapter 242, laws 1901), limit the Board 
of Commissioners of McDowell to $5,000 for the purposes of enlarging 
and improving the courthouse in McDowell, and the commissioners had 
no power, in obeying the act of the Legislature, to exceed the limit pre- 
scribed for this expense. I n  the contract made by the commissioners 
with the defendant, in  the attempt to carry out and obey the act of the 
Legislature, the commissioners did exceed the limit prescribed by the 
Legislature, and i t  appears from the evidence of Smith, the defendant, 
that he knew of the act and of its limitation. The contract was an en- 
tirety ; the consideration a "lump sum." Where the Legislature has 
interposed its will and plainly declared i t ;  where i t  has by its act pre- 
scribed the limit of expenditure, even for a necessary expense for a 
county, i t  cannot, under the decisions of this Court herein cited, be 
maintained that the commissioners can disregard and set at naught the 
legislative will by setting up a general power of contracting debts for 
necessary expenses, restrained only by the constitutional limitation of 
taxation. The fallacy of this .condition is that the power to contract 
debts within the limit of the constitutional limitation of taxation is 
not without limit. The Legislature of the State-that power which 
made, at  its pleasure, and can unmake at its will, the county itself- 
can interpose its will; and when it does so, its will is aupreme 
and must be obeyed. The Legislature has enacted general laws (569) 
which control, i n  the absence of particular acts. I t  is, however, 
suggested that the act under consideration limited the issue of bonds, 
and not the cost of the improvement of the courthouse, but this con- 
struction of the act is too narrow. I t  is manifest that i t  was contem- 
plated that the proposed enlargement of the courthouse would not cost 
more than $5,000, and the Legislature placed this limit upon it, '(not 
exceeding the sum of $5,000," and authorized the commissioners "to 
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issue coupon bonds or county script." By "county script" is meant 
notes or evidences of debt, other than "coupon bonds." I t  is also con- 
tended that Fawcett v. Mt. Airy, 134 N.  C., 125, is decisive of this case. 
We do not think so. That case is distinguishable from the present case 
upon its facts. I n  that case the town of Mt. Airy issued bonds to the 
amount of the legislative limit, $50,000 (Private Lams 1901, ch. 216, 
see. I ) ,  and expended the proceeds for the purposes authorized by the 
act. The town authorities did not attempt to issue any more bonds or 
incur any larger debt under the act, but after i t  had expended the $50,- 
000 i t  was discovered that that sum was insufficient to complete the sew- 
erage system and lighting plant authorized by the act, and the town then 
undertook to issue other notes to complete the plants. I n  this case the 
original contract was for $6,500-$1,500 in  excess of the legislative 
limit. The contract was by express limitation an entire contract. I n  
the Fawcett case, the main if not the only question considered by this 
Court was whether the building of a lighting plant and sewerage system 
was "a necessary expense,') and this was clearly the only point consid- 
ered. Over towns the power of the Legislature is more restricted (Jones 
v. Comrs., 137 N. C., 579) ; but even as to these municipal corporations 
this Court, in  Wharton v. Greensboro, 146 N.  C., 356, said: "There can 
be no doubt that the General Assembly may thus restrict (section 2977, 
Revisal), the powers of municipal corporations to contract debts. They 
are but instrumentalities of the State for the administration of local 
government, and their power may be enlarged, abridged or withdrawn 
entirely, a t  the pleasure of the Legislature. Lilly v. Taylor, 88 N. C., 
490; Jones v. Comrs., 137 N.  C., 592." 

The only other question that remains for consideration is: Can the 
county commissioners avail themselves of their want of power to con- 
tract the debt in  excess of $5,000, as the work has been performed, ac- 
cepted and notes issued for $1,500 in payment of the excess contract 
price over $5,0002 We think the defense is available to the county 

commissioners, and we do not think they are estopped by the 
(570) fact that the work contracted for has been performed and ac- 

cepted and notes in payment therefor issued, to deny their valid- 
ity. I n  Davies v. Dickinson, 117 U. S., 657, Mr. Justice Gray said: 
"The county court has no power to subscribe for stock in  the railroad 
corporation, or to issue bonds therefor, except as authorized by statute. 
The statute authorized the county court to subscribe for such amount 
of stock only as should be fixed and proposed by the commissioners 
named i n  the statute and be approved by a vote of the majority of the 
voters of the county; and the authority of the county court either to 
levy taxes or to issue bonds was limited to the amount so proposed and . 
voted. That amount was $250,000. The county court therefore had no 

548 
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'authority to issue bonds for a greater amount, and a,ng bonds issued in 
excess of that amount were unlawful and void." Nor can the payment 
of interest on all the bonds have the effect of ratifying bonds issued 
beyond the lawful limit, for a ratification can have no greater force than 
a previous authority, and the county cannot ratify what i t  could not 
have authorized. Marsh v. Fulton, 10 Wall, 676.. See authorities 
cited, 11 Rose's Notes, 131; Comia. v. Call, 123 N. C., 308; Comrs. 2; 

Payne, 123 N.  C., 432; Debnam v. Chitty, 131 N. C., 657. I n  Bank 
v. South Hadley, 128 Mass., 503, i t  is held that "If a town treasurer 
borrows money in a manner unauthorized by statute, the lender cannot 
maintain an  action against the town to recover i t  back, although the 
money is used by the treasurer in  payment of debts of the town." The 
court further said: "It is sometimes said, indeed, with reference to 
money borrowed in disregard of positive prohibition, when both parties 
are  in fault, that i t  cannot under any circumstances be recovered back, 
because that would be to defeat the prohibition i n  favor of a guilty 
party. McDonald v. Mayor, 68 N. Y., 23." I n  the McDoi~ald case, 
cited supra, similar to the present case, the New York Court said: "It is 
plain that if the restriction put upon municipalities by the ~ e ~ i s l a t u r ;  
for  the purpose of reducing and limiting the incurring of debt and the 
expenditure of the public money may be removed, upon the doctrine now 
contended for (receipt of benefit), there is no legislative remedy for the 
evils of municipal government." Thomas v. Port Huron, 27 Mich., 
320; Snyder v. Mt.  Pt~laski ,  176 Ill., 397; Murphy v. Lou.isville, 9 Bush 
(Ey.), 189; 4 Thomp. Corp., see. 5262; 2 Herman on Estoppel, sec. 
1224. 

The defendant, in  his testimony, stated that he knew of the act of 
the Legislature, and that the amount was limited to $5,000. The prin- 
ciple announced in  Trustees v. Realty Co., 134 N.  C., 41, to wit, 
"Where a corporation is a party to an executed contract and has (571) 
received the benefit therefrom, i t  is estopped from pleading that 
the contract was ultra vires," does not apply to counties, towns or cities, 
where they have exceeded the legislative limit in  contracting the debt 
sought to be recovered. 

For  the reasons given, and under the authorities cited, we are of the 
opinion that the three notes, of $500 each, issued to the defendant by 
the Board of Commissioners of McDowell are invalid and unenforcible, 
and his Honor's judgment declaring them valid is erroneous. The Su- 
perior Court of Burke County will enter judgment declaring the notes 
invalid and ordering the defendant to surrender them to the clerk of 
said court, who will cancel them. 

I n  the plaintiff's appeal the judgment is 
Reversed. 
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MANNING, J. The commissioners of McDowell, desiring lo improve 
and enlarge the county courthouse, advertised for plans. The defend- 
ant, Smith, went to Marion, discussed the matter with the commission- 
ers, and was directed by them to prepare plans and specifications for ad- 
ditions and improvements, the argeement being that if his plans were 
accepted, and he became a bidder for the work and secured it, he would 
charge nothing for preparing the plans and specifications; but if they 
were accepted and another secured the work, he was to be compensated 
in  an agreed way for them. Smith prepared the plans and specifica- 
tions and sent them to the commissioners several weeks before the con- 
tract for the work was Ikt. The commissioners accepted Smith's plans; 
the commissioners advertised for sealed bids, to be filed on or before 20 
January, 1902. Smith, with two others, became bidders. Smith's bid 
was accepted, and contract with him was made on 20 January. Smith 
lived in  Washington City, and it was not contemplated that he should 
give the performance of the contract his personal attention, but, of 
course, should have a competent person or superintendent. The plain- 
tiffs alleged that Smith was a man of skill and abillty in  his business, 
both as a draftsman and a builder. 

I t  was stipulated by the contract, among other things, as follows: 
"Said second party shall appoint a superintendent or committee, qual- 
ified to judge as to the quality and character of the material and work 
required by this agreement, whose duty i t  shall be to inspect and report 
upon the work and material during the construction of the said build- 

ing: and should any material be furnished therefor or work done 
( 5 7 2 )  thiieon which in cis or their opinion is not in accordance with 

the requirements of the plans and specifications therefor, i t  shall 
be his or their duty to notify said first party (the defendant in this 
action) thereof, in  person or by written notice, forwarded by registered 
mail to its proper address, unless he or they and said first party or its 
agent or subcontractor can agree upon the subject in  controversy; and 
the part of the work affected by such notice shall cease and not be re- 
sumed until an agreement is reached upon the subject i n  controversy 
or settled by competent authority." The commissioners, in  compliance 
with this provision, appointed as their superintendent one J. G. Neal, 
a man, according to all the evidence, of high character, successful as a 
business man, and who had been sheriff of the coqnty for many years. 
H e  was daily at  the work and sometimes oftener. He  had absolutely 
unrestricted opportunity to inspect all material and all work. Not a 
single witness testifies that any of the work or material were attempted 
to be concealed from his inspection, or that anything was done to di- 
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vert his inspection. The defendant was present only once while the 
work was being done. A controversy arose about increasing the height 
of the walls eighteen inches; Smith was notified, as required by the 
contract, came to Marion, and he and the commissioners discussed the 
matter, and i t  was agreed by them that the building should be com- 
pleted without raising the walls. The work then progressed to com- 
pletion. On 2 June the work was completed, inspected and accepted, 
the commissioners accepting it, in writing, "as executed to the entire 
satisfaction of the commissioners, as meeting all their requirements, 
and that the w~rkman~ship and finish are first class, being in every re- 
spect up to plans and specifications.'' Smith was not even present. 
No witness testified that anything was done or said by Smith's superin- 
tendent to prevent the fullest and most minute inspection by the com- 
missioners. The commissioners then settled with Smith in full. trivina , -  - 
the three notes considered in plaintiff's appeal. Defects began to ap- 
pear in the concrete work soon after the work was accepted, the wit- 
nesses differing somewhat in their recollection of the time, and the roof 
began to leak in a few places. No notice or complaint was made to 
Smith. After this action was begun by Dr. Burgin, Smith heard of it 
from his attorney, and at once wrote, complaining of this conduct, re- 
questing information about the defects (in the meantime a new board 
of commissioners had been elected and come into office) and offering to 

- repair any defects that were reasonably chargeable to bad work, but 
called attention to the provision of the contract above noted. H e  
sent a man to Marion, not receiving any reply to his letter, and (573) 
he offered to repair the work, but the c~mmissione~s refused to 
let Smith do it. The commissioners did nothing to remedy the defects; 
they did not paint the metal roof, though their own witnesses stated it  
ought to be painted at least once in three years. That the roof leaks 
and that some of the cement work is very defective was proved beyond 
doubt. The defendant, Smith, testified himself that he went to Marion 
during the trial of this action-seven years after the work was done- 
and that some of the concrete work was bad. The witnesses for the 
plaintiff and the defendant seemed to agree that it was rarely prac- 
ticable to make every job of concrete work good; that the most expert 
and capable man occasionally failed. We have carefully read and ex- 
amined the entire evidence taken by a stenographer, and we do not find 
any eyidence legally sufficient to justify the finding of the jury to the 
second and third issues, and his Honor ought to have instructed the 
jury to answer those issues "No." The mere development of defects 
is not sufficient. 

I n  3 Page on Contracts, see. 1507, this learned writer says: "If the 
person for whom work is done inspects i t  as it progresses, and accepts 
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it, after such inspection, as full performance of the contract, he cannot 
recover damages for alleged breach which such inspection could have 
disclosed." There is no doubt that a proper inspection could have dis- 
closed that the walls had not been raised eighteen inches, and that anchors 
had not been put in the walls, and that the roof leaked, and that the 
seams of the shingles were not straight. The plaintiff had witnesses 
who discovered these defects by inspections made by them. It is mani- 
fest that the stucco of the columns on the front porch could have been 
impracticable to have discovered whether the cement concrete mould be 
lime or cement mortar. The character of the plastering in  the old 
part of the building could have been discovered, because the men who 
did the work lived in  Marion and were at  the courthouse every work 
day for several months, and testified at  the trial. It would have been 
impracticable to have discovered whether the cement concrete would be 
a good job or a bad job, but the commissioners were not required to ac- 
cept this until they had become satisfied about it. I n  Pauly v. Hemp 
hill County, 62 Fed., 698, a contract containing a stipulation in very 
nearly the exact words of the stipulation in the present case was consid- 
ered by the court i n  the following language: "The proviso i n  the con- 
tract which placed i t  within the power of the defendant county to select 
its own commissioner to act as inspector during the building, if hon- 

estly carried out in accordance with its terms, would necessarily 
(574) have been of the greatest assistance and protection to both of 

the contracting parties, and would appear to be a wise and prn- 
dent precaution in the completion of such work, the actual supervision 
of which must necessarily be delegated to the representatives of each 
party. By i t  every opportunity in reason was given for the defendant 
(the plaintiff here) to secure good material and work. The plaintiff 
(defendant here) would at  the same time be protected from the faults 
and negligence of its own servants, by being immediately informed of 
and enabled to correct them; also from any complaints that might be 
made subsequently, too late to determine their truth or falsity. The 
action of such an arbiter or supervisor, in  the absence of any complaint 
made at  the time and in the manner provided by the contract, is prima 
facie evidence of compliance with the contract, and should be conclu- 
sive, except upon clear and distinct proof of fraud." R. R. v. March, 
114 U. S., 1035; Kihlberg v. United States, 97 U. S., 398; Sweeney v. 
United States, 109 U. S., 618. I n  R. R. v. Gordon, 151 U. S., 285, this 
language is used: ('It is difficult to see what effect should be given the 
acceptance of the work by the superintendent, if not to foreclose the 
parties from thereafter claiming that the contract had not been per- 
formed according to its terms." Church v. Brose, 104 Ill., 206; R. R. 
a. Price, 138 U. S., 185; R o o f  v. Lull, 70 Ill., 420. The latent defects, 
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i n  order to preclude the owner from being concluded by an  acceptance 
based upon such supervision as is stipulated i n  this contract, must be. 
of such character as indicates m l a  fides on the part  of the contractor. 
The evidence of the plaintiff not only failed to show mala fides, but 
showed that the defects appearing in the work of the defendant were 
consistent with honest dealing and occurred at  times i n  work done by 
the most capable and honest contractors. We therefore are of the opin- 
ion that his Honor should have sustained defendant's motion of non- 
suit on the cause of action stated i n  the complaint for damages for 
breach of contract, and in  refusing to do so there is error, and the judg- 
ment against defendant on this cause of action is 

Reversed. 

Cited: County v. Construction Co., 152 N. C., 30; Jones v. New 
Bern, ibid., 65; Ellison v .  W i l l i m t o n ,  ibid., 150; Highway Commis- 
sion v. Webb, ibid., 711; H d e t t  v. Tyrrell, i bd . ,  715; Comrs. v. Bonr 
ner, 153 N.  C., 69; Murphy v. Webb, 156 N. C., 406; Pritchard v. 
Comrs., 159 N.  C., 638; ConstVuction Co. v. Comrs., 160 N. C., 306; 
Comrs. v. Comrs., 165 N.  C., 634; SwindeW v. Belhaven, 173 N. C., 3. 

(Filed 23 December, 1909.) 

1. Taxation-Special School Districts-Objection, When and How Made- 
Procedure. 

The objection to a special school-tax district as determined upon by 
the County Board of Education, should be made at  a meeting of the 
board, the times of which are fixed by statute, when the petition is pre- 
sented to it for endorsement; and the equitable jurisdiction of the court 
will afford no relief by injunction or otherwise after the provisions of 
Revisal, see. 4115, have been fully complied with, and the will of the qual- 
ified voters has been lawfully expressed favorably to its establishment, in 
the absence of fraud or misconduct on the part of the County Board of 
Education or any one officially connected with the election. 

2. Taxation-Special School Districts-Board of Education-Discretionary 
Powers-Equity. 

Should see. 4129 be conceded as applying to all districts, whether ordi- 
nary or special, and the court is of opinion that the requirements to estab- 
lish a special school district by the County Board of Education are fully 
contained in Revisal, sec. 4115, it is left to the discretion of that board 
whether the district is as compact in form as practicable and the conve- 
nience and necessities of the patrons were consulted, in forming it, with 
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which discretion the courts cannot interfere. The responsibilities and 
duty of the board of education commented on, especially in this case, 
where no map of the proposed district was presented to it. 

3. Taxation-Special School Districts-Elections-Approval of Voters. 

When the provisions of section 4115 have been fully complied with in 
establishing a special school-tax district, the votes cast are for the district 
as laid out as well as for the tax, and when the matter is carried it 
declares the will of the qualified voters, and the courts will not interfere. 

APPEAL from Ferguson, cT., on motion of plaintiffs to continue restrain- 
ing order to the final hearing of the action, heard 23 October, 1909. 
From HAYWOOD. 

This is an action to set aside and annul the creation of a special-tax 
school district in  Haywood County and to enjoin the collection of the 
special school tax therein. I t  is brought by certain taxpayers of Rock 
Hill  School District against the Sheriff and County Commissioners of 
HAYWOOD and the School Committee of Rock Hill  District. 

The complaint alleges that the district was not laid off "as compact 
in form as practicable, and the convenience and necessities of the patrons 

were not consulted," and that the lines were so run to exclude 
(576) certain parties opposed to the tax and include others favorable 
to it. 

I n  the hearing below, his Honor found as facts that '(one-fourth of 
the freeholders of said district petitioned for the same; that the county 
board of education endorsed said petition, and that an election was 
regularly held, a t  which a majority of the qualified voter$ in said dis- 
trict voted for the tax." 

Upon these facts the court held that the establishment of the district 
was a matter in  the discretion of the county board of education and the 
court had no power to enjoin the collection of the tax. 

Section 4115 of the Revisal of 1905 makes provision for the creation 
of special-tax school districts, and the part of this section material to 
this case is as follows: 

"Special school-tax districts may be formed by the county board of 
education i n  any county, without regard to township lines, under the 
following conditions: Upon a petition of one-fourth of the freeholders 
within the proposed special school district, endorsed by the county board 
of education, the board of county commissioners, after thirty days 
notice a t  the courthouse door and three public places in  the proposed dis- 
trict, shall hold an election to ascertain the will of the people within 
the proposed special school district whether there shall be levied in 
such district a special annual tax. . . . I n  case a majority of the 
qualified voters a t  the election is in  favor of the tax, the same shall be 
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annually levied and colleoted in the manner prescribed for the levy and 
collection of other taxes." 

The plaintiffs appealed to this Court from the order dissolving the 
injunction. 

W. T. Crawford and How'ell & Bohannon for plaimtiffs. 
8. C. Welch ,  W.  J .  Hannah  awd Bicket t  & W h i t e  for defendants. 

MANNING, J., after stating the case: The statute above quoted makes 
four requirements: ( a )  a petition from one-fourth of the freeholders 
within the proposed district; (6) the endorsement of this petition by 
the county board of education; ( c )  the holding of an election in the 
district upon this question; (d) the vote of a majority of the qualified 
voters in favor of the tax. 

I t  is not alleged that any of these requirements of the statute have 
not been complied with, nor is there any allegation that the tax, the 
collection of which is sought to be enjoined, is levied or assessed for an 
illegal or unauthorized purpose, or that it is illegal or invalid, or 
the assessment is illegal or invalid. The county board of educa- ( 5 7 7 )  . 
tion is not made a party to this action. All irregularities alleged 
i n  the complaint relate to the location of the lines of this special-tax 
district. 

The statute vests the power of determining the boundaries of a dis- 
trict solely in the county board of education. There is no suggestion 
anywhere of misconduct or any impropriety on the part of any member 
of the board of education. None of the things complained of were done 
or are alleged to have been done by the board of education. The charges 
made refer to individuals, advocates of the special district, but in no 
way officially connected with the establishment of the same. 

I t  appears that the petition for the establishment of this district 
was circulated among the freeholders and was well known to the plain- 
tiffs herein. This petition had to be presented to the board of education 
and receive its endorsement. The time of the meeting of the board of 
education is fixed by law. I f  there were objection to the endorsement of 
this petition by the board of education, i t  was the duty of those objecting 
thereto to appear before the board of education and state their objections. 
It would be manifestly unfair to the board of education for plaintiffs 
to attack this action as unwise and unjust, when they had had the oppor- 
tunity and the occasion to make known to the board the reasons why 
such action would be unwise and had failed to do so. I f  the board had 
refused to give them a fair  and impartial hearing, the courts would have 
been open to them for relief upon the charges of fraud or misconduct; 
but they cannot stand by in  silence, while the board takes such action as, 
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in  the light of facts before it, seems wise, and then make complaint. 
They ought not to remain quiescent until the will of the qualified voters 
has been expressed, the verdict of the polls entered against them, and 
then apply to the court for the aid of its equitable power. Covington V .  

Rockingham, 93 N. C., 134; Wi1so.n v. Green, 135 N.  C., 351. The only 
matters alleged which can affect the proper creation of the district are 
contained in paragraph three of the complaint, where i t  is alleged that 
the district is not "as compact in  form as practicable, and the conve- 
nience and necessities of the patrons were not consulted." "The county 
board of education shall divide the townships into convenient school 

districts, as compact i n  form as practicable. I t  shall consult the 
(578) convenience and necessities of each race in  setting the boundaries 

of the school district." I t  will be seen that this section bears uDon 
the division of the various townships into the usual school districts and 
makes no reference to special-tax districts. We think that the Legislature 
set out in section 4115 all of the requirements essential to a special-tax 
district; but, admitting that section 4129 should be construed as applying 
to all districts, whether ordinary or special districts, we still think that 
the court has no right or power to annul this district upon the grounds. 
Necessarily, the questions of compactness and convenience must be ad- 
dressed to somebody's judgment and discretion. The statutes unequivo- 
cally delegate this duty to the county board of education. 

The only absolute standard of compactness would be a circle, with the 
schoolhouse in  the center. Such would be a physical impossibility. A11 
other opinions of compactness would be relative and not capable of exact 
definition. The onlv absolute standard of convenience would be a echool- 
house a t  every man's door, which, of course, is out of the question. These 
things are of necessity relative to and dependent upon many other 
circumstances and conditions, all of which have fluctuating values in the 
determination of what is  best. The lay of the land, streams, roads, moun- 
tains and many other things must all be considered and given their 
proper influence, Conditions in  adjoining districts, even, ought some- 
times to control, since i t  may and does happen that a change in  one dis- 
trict, apparently advisable for that district, would be on the whole 
unwise, because i t  would necessitate injurious changes in adjoining 
districts. There are 7,707 districts in the State, and it is highly probable 
that in  each of these there are one or more persons who with some degree 
of reason think that, from the standpoint of convenience and compact- 
ness, the district i s  not correctly laid off. For  the courts to undertake 
to pass upon such matters would be manifestly unwise. The county board 
of education is supposed to have acquired, by observation, study and 
experience, a knowledge of the varying needs of the county, which no 
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court could hope to obtain by a mere examination of witnesses. There is 
no principle better established than that the courts will not interfere to 
control the exercise of discretion on the part of any officer to whom has 
been legally delegated the right and duty to exercise that discretion. 

The leading case in our reports is probably that of Broadnax v. 
Groom, in 64 N. C., 244. This case is specially applicable, for that i t  
was an action to enjoin the collection of a tax for building bridges, upon 
the ground that the commissioners were about to expend prac- 
ti,cally all of the tax levy to build a bridge "where none had ever (579) 
before been-not connected with any public road, and otherwise " - 
unnecessary, inconvenient and extravagantly expensive." Pearson, J., in 
writing the opinion of the Court, says: "So the case before us is within 
the power of the county commissioners. How can this Court undertake 
to control its exercise?. Can we say such a bridge does not need repairs, 
or that in building a new bridge i t  should be erected, as heretofore, upon 
posts, so as to be cheap, but warranted to last for some years, or that it 
is better policy to locate i t  a mile or so above, at a heavier outlay at  the 
start, but swh as will insure permanence and be cheaper in the long run? 
I n  short, this Court is not capable of controlling the exercise of power 
on the part of the General Assembly or of the county authorities, and i t  
cannot &ssume to do so without putting itself in antagonism as well to 
the General Assembly as to the county authorities and erecting a despot- 
ism of five men which is opposed to the fundamental principles of our 
government and the usage of all times past. For the exercise of powers 
conferred by the Constitution the people must rely upon the honesty of 
the members of the General Assembly and of the persons elected to fill 
places of trust in the several counties.. This Courthas no power, and is 
not capable, if i t  had the power, of controlling the exercise of power con- 
.ferred by the Constitution upon the legislative pepartment of the govern- 
ment or upon the county authorities." 

This cise has been frequently cited with approval by this Court. 
Wilson v. Charlotte, 74 N. C., 759; London v .  Wilmington, 78 N.  C., 
111; Ashcraft v. Lee, 79 N. C., 35; Evans  v. Comrs., 89 N. C., 158; 
Vaughan v. Comrs., 117 N. C., 434; Herring v. Dixom, 122 N. C., 422; 
Stratford v. Greensboro, 124 N. C., 132; Black v. Comrs., 129 N.  C., 
125; Wadsworth v. Concord, 133 N. C., 394; Bank v. Comrs., 135 N. C., 
245; Glenn v. Comrs., 139 N. C., 418; Rosemthal v. Goldsboro, 149 
N. C., 134; Board of E'ducation v. Comrs., 150 N. C., 124. 

I n  Board of Education v. Comrs., 150 N.  C., 121, Mr. Justice Hoke 
says: "It is recognized doctrine that the writ of mandamus is the appro- 
priate remedy to enforce the performance of duty on the part of the 
county officials, when the duty in question is both peremptory and 
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explicit, but that such a writ will not be granted to compel the perform- 
ance of an act involving the exercise of judgment and discretion on the 
part of the official to whom its performance is committed." 

I t  would seem that where a board cannot be compelled to act 
(580) by mandamus, i t  cannot be restrained from acting by injunction. 

The doctrine is well stated in High on Injunctions, see. 1240 : "An 
important modification of the doctrine of equitable interference with the 
proceedings of municipal corporations is found in  the limitations and 
restrictions which are placed upon the jurisdiction in  all cases where i t  
is sought to interfere with-or control the judgment or discretion of 
municipal bodies upon matters properly entrusted to them by law. 
A municipal corporation being a political body, clothed with certain 
legislative and discretionary powers, equity is ordinarily averse to inter- 
fere b~ injunction with the exercise of those powers at the suit of a pri- 
vate citizen. And no principle of equity jurisdiction is better established 
than that courts of equity will not sit in review on the proceedings of 
subordinate politi,cal or municipal tribunals, and that where matters are 
left to the discretion of such bodies the exercise of that discretion in  
good faith is conclusive, and will not, in  the absence of fraud, be dis- 
turbed. And the fact that the court would have exercised the discretion 
in a different manner will not warrant i t  in departing from the rule." 

I n  United States v. California, 148 U. S., 43, the Court says : "It is an 
universal principle that where a power or jurisdiction is delegated to 
any public officer or tribunal over the subject-matter, and its exercise 
is confined to his or their discretion, the acts so done are binding and 
valid as to the subject-matter, and individual rights will not be disturbed 
collaterally for anything done in the exercise of that discretion within 
the authority and power conferred. The only question which can arise 
between an individual claiming a right under the acts done and the public 
or any person denying its validity are power in the oflicial or fraud in 
the party." 

A case directly in point is Trustees v. Directors, 190 Ill., 390, where 
i t  i s  held that the decision of a county superintendent of schools in favor 
of forming a new school district will not be interfered with by injunc- 
tion, upon the ground that such a district was unnecessary. 

Another interesting case is Lane v. Morrill, 51 N .  H., 422, where i t  is 
held that an injunction will not be granted to restrain the organization 
of a school district which is being made by the proper authorities, where 
the gravamen of the bill is that officials have acted upon illegal and im- 
proper evidence upon the hearing of the application for the formation 
of the district. 

I n  Both v. iVarshall, 158 Pa., 212, the rule and the reason are so 
forcefully stated that we quote the opinion at  some length: "The subject 

558 
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of controversy in  this case is the location of a district school- 
house. Reduced to its simple terms, th  question raised is whether (581) 
the exercise of official discretion of a board of school directors 
shall be supervised and directed by a court of equity. I f  so, the selec- 
tion of teachers and text-books, the fixing of the rate for the levy of 
school and building taxes, the arrangement of the course of study, 
together with other similar duties, will be hereafter done subject to the 
opinion of the courts. The administration of the school laws will in  that 
case depend on the discretion of a chancellor, whose decrees will be 
enforced by injunction or mandatory order. Such a conclusion would do 
violence to the school laws and to the well-settled rules that ik the 
limits of official discretion. I f  an officer neglects or refuses to enter 
upon the discharge of the duty which the law imposes on him, the 
courts will quicken or compel action by a writ of mandamus. I f  he goes 
beyond what the law requires, attempts that which is uMra vires, or 
abuses his discretion in  any manner, the courts will restrain him by 
injunction. The ground intermediate between these extremes is the 
legitimate range of official discretion, within which the officer on whom 
the law had cast a duty may determine the manner of its performance." 

I n  the text of the A. & E. Enc. of Law, 25 p. 32, i t  is said: "The 
primary authority to lay off territory into school districts is in  the 
Legislature, and this without the assent of the inhabitants. But such 
power may be delegated to a subordinate body or officer.'' 

I n  our State this power is delegated to the county board of education, 
and, being clothed by the Legislature with power to determine the very 
questions presented to the court, the action of the board within the 
limits of the power conferred is no more subject to review than the act 
of the Legislature itself. 

Again, i t  will be well to observe that the board established a special- 
tax district, subject to the approval of the people a t  the polls. When 
the citizens voted, they voted not only for the tax, but for the district. 
Hence the question presented is in  its analysis a political one, to be 
fought out on the hustings. The courts have always refused to enter 
into this domain. S. v. Stamton, 73 U. S., 50; 8 Cyc., 845; Ward v. 
Comrs., 146 N. C.. 536. 

While we are constrained by the reasons given and the authorities 
cited, for which we are indebted to the able and conclusive argument 
in  the brief of defendant's counsel, from which we have quoted at  
length, to hold the courts powerless to interfere and aid the plaintiffs, 
we cannot refrain from condemning any attempt to gerrymander a 
special-tax school district. The map of this district as estab- 
lished, attached to the record, shows that such an attempt was (582) 
successfully made, but the affidavits disclose that no map was 

559 
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presented to the county board of education or the county commissioners, 
and we cannot believe they would have sanctioned i t  if they had been 
better informed. I n  the effort to secure better facilities and more en- 
larged opportunities for educating the children of a community, the 
overzealous overstep the limitations of prudence, even i n  a cause so 
praiseworthy, and create and engender strife and bitterness, which 
retard rather than advance the cause of education in  such communities. 
The wisdom and sound judgment of the county boards are expected to 
correct such tendencies, and in  every case, before final action, they 
should become familiar with every detail, so that strife and bitterness 
may, as fa r  as possible, be eliminated and the education of the children 
of the communities under their charge be advanced in  quiet, good feeling 
and justice. I n  so fa r  as the boards of education fail to accomplish 
this, they fail  to  meet the high responsibilities imposed upon them. 
There is in  his Honor's ruling 

No error. 

Cited: Gill v. Com.nzissioners, 160 N. C., 184. 

(Filed 23 December, 1909.) 

1. Elections-Special School Tax-Duty of Registrar-Time for Registra- 
tion-Interpretation of Statutes. 

The requirements of Revisal, sec. 4323, "that i t  shall be the registrar's 
duty, between the hours of 9 a. m. and sunset on each day (Sunday 
excepted) for twenty days preceding the day for closing the registration 
books, to keep said books for the registration of any electors residing 
within said township, etc., and entitled to registration," does not require 
the registrar to be a t  his home or place of registration every moment of 
the twenty days between the hours indicated, and a reasonable require- 
ment is all that is necessary. And when it has been found as a fact by 
the lower court that every qualified voter has had a fair and ample o p  
portunity to register, an election declaring for a special school tax will not 
be declared invalid by reason of the fact that the registrar left the dis- 
trict for a part of two days out of the twenty days required for regis- 
tration. 

2. Elections-Special School Tax-Benefits-Place of Election-Publication- 
Majority Vote-Ample Opportunity-Interpretation of Statutes. 

m i l e  the statute provides that places where elections are to be held . 
should be fixed and published by the boards of commissioners authorized 
by statute to call them, an election declaring for a special school tax will 
not be held invalid for the failure-to have done so, it appearing from the 
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facts found by the lower court that a majority of the qualified voters of 
the district had voted in favor of the tax, that the election was held at  
the place in the district that all elections were held, that all the voters 
knew of the place and a fair and full opportunity had been given them to 
vote upon the question. Revisal, sec. 4115. In this case the fact that a 
remote section of the district struggling to maintain its schools at its own 
expense received a benefit from the tax is no ground of complaint. Those 
invested with the power to call special elections are admonished- to adhere 
to and observe with strictness all statutory requirements. 

APPEAL from W. J. Adicms, J., at November Term, 1909, of UNION, 
and heard a t  chambers, on motion of plaintiffs to enjdin thedefendants 
from levying special tax for school purposes, voted under section 4115, 
Revisal, in  Indian Trail School District of Union County. Upon the 
hearing, upon due notice, and after considering the complaint and 
answers used as affidavits, and many other asdavits, his Honor made 
the following order, finding the facts as therein. set out: 

1. That on 3 May, 1909, the defendant board legally ordered an 
election to be held a t  Indian Trail Special School District, in  Union 
County, North Carolina, on 5 June, 1909. 

2. That  on the said 3d day of May a register and judges of election 
were duly and legally appointed to conduct the said election, and the 
said registrar was on said day duly qualified as such, and the registra- 
tion book turned over to him for the purpose of registering all qualified 
voters i n  said district; that said registrar, after taking the oath as such, 
received said registration book on 3 May and went immediately to 
his home in  said Indian Trail School District, and arrived there some 
time i n  the afternoon of said day; that the same was kept open until 
22 May, 1909, except as hereinafter found, and closed on 22 May, 1909. 

3. That said registrar was in  Charlotte a portion of the 20th day 
of May and a portion of the 21st day of May, but no one during that 
time applied for registration and no one was deprived of his right to 
register because the said registrar was in  Charlotte. 

4. That the clerk of the defendant board posted notices of the said 
special election a t  the courthouse in  said county on the afternoon of 
3 May, and duly mailed same to various places i n  said district on said 
day, which were posted in  the district on 4 May, as required by law, 
copy of which notice is attached to the complaint, marked Exhibit B. 

5. That the said election was held on 5 June, as ordered by 
the defendant board, a t  Indian Trail, where the schoolhouse i n  (584) 
said district i s  located, and also where all elections are held in  
said district, same being the case i n  the township for all elections, and 
where two special school elections have previously been held; that the 
place of election a t  Indian Trail was known and accepted by all voters 
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in  the district as the place where this election would be held, and no 
voter was misled by the failure to advertise the place of holding the 
election, the place for holding said election being well known to all in  
the district, and did not discover the omission to designate the place 
of election until after this action was brought. 

6. That the time and place for holding said election was well and 
generally' understood and known by all in the district. 

7. That every qualified voter in  said district had a fair  and ample 
opportunity to register and vote in said election if he had so desired. 

8. That the election was held on 5 June, a t  which time there were 
68 votes cast for special school tax and 34 votes cast against special 
school tax. 

9. That  there are within said district, including colored voters, one 
to seven male persons above the age of twenty-one years; that of this 
number there are eleven who could not have registered had they applied 
for a registration, to wit, W. J. Anderson, Elgin Thompson, Lewis Mar- 
tin, Robert Broom, Buck Crowell, Joe Morrison, J. L. Broom, A. F. 
Ivey, J. A. Morrison, W. J. Weddington and A. B. Vickery; that there 
are sixteen who might have registered if they had applied, to wit, M. E. 
Conder, S. W. Gander, A. B. McRorie, Hamp Starnes, Mack Freeman, 
Mack Broom, Rufus Kellough, A. B. Garner, Adam Broom, Ambrose 
Noles, Sidney Xoles, Ben Vickery, Hoyle Ivey, Dan Howie, Jesse Cline 
and Zeb Hartis, but failed to do so of their own choice, and of these 
sixteen eight would have voted for schools, to wit, Buck Crowell, A. B. 
Garner, Dan Howie, Hoyle Ivey, W. H. Starnes, Elgin Thompson, 
Robert Broom and W. J. Weddington; that two of the registered voters 
who did not vote, to wit, J. F .  Privett and H. C. Privett, would have 
voted for schools if they had voted. 

10. That  if all the male persons iz the district, including colored, 
and also including those who were disqualified, hzd registered, there 
would have been only one to seven on the registration books, and that 68, 
the number cast for the special school tax, would have been a majority. 

11. That said election was fair, and the result is a fair  expression of 
the wishes of the qualified electors therein. 

(585) 12. That a copy of the order referred to in the first finding of . 
fact is attached to the complaint therein, marked Exhibit A. 

13. That on Monday, 7 June, 1909, certain residents and taxpayers 
in  said district appeared before the defendant board and asked that the 
said election be declared illegal and that no tax be levied, but said 
board declined to set aside the election, and on the following Monday 
levied ---- cents on $100 valuation of property and ---- cents on the 
poll, within said district, and are preparing to turn over to the Sheriff 
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of Union County the tax books containing the said extra levy, with 
directions to collect the same. 

14. That a majority of the qualified voters in said district voted for 
special tax. 

Upon the foregoing findings of fact, i t  is adjudged that this election 
was legal and the levy in accordance therewith is legal ; and i t  is ordered, 
adjudged and defireed that the temporary restraining order heretofore 
issued in the said cause be and the same is hereby dissolved. 

From which order the plaintiffs appealed to this Court. 

A. M. Stack for plaintiffs. 
Adam,  Jerome d3 Armfield a d  Williams & Lemmord for defedamta. 

MANNING, J. The plaintiffs smk to enjoin the levy of .the special 
tax for school purposes principally upon two grounds, viz.: (1) That 
no place was named as the polling place in the order calling the election ; 
(2)  That the registration books were not kept open for the number of 
days required by law. As bearing upon the two questions, his Honor 
finds that the election was held at Indian Trail, where the schoolhouse 
is located and where all elections are held for that township and district; 
that the place where the election was held was known to all the voters 
and accepted by them, and that they knew this election would be held 
there; that the omission to name the particular place for holding this 
election was not discovered by any one until after this action was brought 
and after complaint was filed, so we11 understood was the place where the 
election would be held; "that the time and place for holding said election 
was well and generally understood and known by all in the district"; 
"that every qualified voter in said district had a fair and ample oppor- 
tunity to register and vote in said election if he had so desired"; that 
the registration books were opened on 3 May by the regularly appointed 
and sworn registrar, and the books were kept open until and includ- 
ing 22 May, except on parts of the two days, 20 and 21 May. I t  
appears that during the parts of these two days when the regis- (586) 
trar was absent from his home no person applied for registration. 
Section 4115, Revisal, requires that "the election shall be held in  the 
district, under the law governing general elections, as near as may be." 
Section 4323 prescribes that i t  "shall be his (the registrar's) duty, be- 
tween the hours of 9 o'clock a. m. and sunset on each day (Sunday ex- 
cepted), for twenty days preceding the day for closing the registration 
books, to keep open said books for the registration of any electors re- 
siding within such township, ward or precinct and entitled to registra- 
tion." Disregarding the qualifying phrase, "as near as may be," in 
section 4115, Revisal, i t  was not in the contemplation of section 4323 
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that the registrar of election should be present at his home or the place 
of registration every moment of the twenty days, from 9 a. m. to sunset. 
A reasonable compliance is all that the law would require-such presence 
as would enable every citizen qualified to register to have his name 
placed upon the registration books. A full opportunity to register is the 
utmost that the statute contemplates, and this his Honor finds as a fact 
was afforded, "that every qualified voter in said district had a fair and 
ample opportunity to register." What more could any voter have re- 
quired? Was not such an opportunity, at least ,"as near as may be," the 
s t r i ~ t  and literal requirement of the words of the statute? All that 
any voter may require is a "full and ample opportunity" to complete 
his qualifications by registration as an elector. While we would not ap- 
prove any substantial departure from the statutory period for registra- 
tion for a general or special election, we would not feel justified in de- 
claring void an election when the facts disclosed that no citizen qualified 
to vote was denied the opportunity to register. The purpose of every 
election is to ascertain the will of every citizen qualified to participate 
therein, and when "full and ample opportunity" is given him we do not 
conceive what more can be added. Upon the facts found by his Honor, 
which the evidence sustains, we conclude that there was no error com- 
mitted by him in his ruling on this question. The decisions of this 
Court in the following cases support this conclusion. DeBerry v. Nkh-  
olsor?, 102 N. C., 465, in which this Court quoted these words of Breese, 
J., in Platt v. People, 29 Ill., 72: "The rules prescribed by law for 
conducting an election are designed chiefly to afford an opportunity for 
the free and fair exercise of the elective franchise and to ascertain with 
certainly the result." Henderso~ville v. Jordan, 150 N. C., 35. Was 
the omission to name the particular place for holding the election, under 

the facts as found by his Honor, fatal to the election? Unless 
(557) constrained to do so by some positive and unequivocal words of 

the statute law, we would not hold an election void where every 
person qualified to vote had "full and ample opportunity" to regis- 
ter, where he knew where the election was held, where the place was 
easily accessible to him, where the place at  which the election was held 
was the place where every election for national, State, county and town- 
ship officers was held. While we are not disposed to regard as direct- 
ory, but as mandatory, the statutory provision that the places where 
elections are to be held should be fixed and published by the boards or 
commissioners authorized by statute, and while we recognize the rule 
that in  cases of special elections i t  is incumbent upon the authorities 
vested by legislative enactment with the power to fix the time and place 
to name both in the order calling the election, we do not feel authorized 
to vitiate an election where i t  is found as a fact that every person in 



N. C.] FALL TERM, 1909 . 

the territory qualified to vote knew where the election was to be held and 
where it was held, and had an opportunity to register to qualify him 
to express his will, and where a clear majority of all those persons of 
full age and qualified (except for registration) had assented to the prop- 
osition. To annul such an election would disappoint and disregard 
the will of a majority, to ascertain which is the object of all elections. 
We, however, must again admonish those invested with the power to 
call special elections to adhere to and observe with strictness all the 
statutory requirements in order that their omissions may not jeopardize 
the expressed will of the people. I t  is always safe to regard as im- 
portant what the statutes expressly direct; in observing them, no harm 
can result. I n  sustaining his Honor in this case, we can, fortunately, give 
effect to the express will of the majority of the qualified voters of this 
district without violating any well-settled principle of statutory con- 
struction. The fact that a remote section of the district, to wit, Stall- 
i n g ~  or Atalanta, struggling with the education of its children without 
calling upon the public fund for aid, is to receive some aid from the 
public fund, ought not to arouse the condemnation of those who believe 
in  the beneficent effects of general education. I n  this great cause we 
would do well to keep in mind the generous words of Commodore 
Schley, sent after the battle of Santiago, "In our victory there is glory 
enough for us all." We find no error in the order of his Honor, and the 
same is 

Affirmed. 

Cited: Briggs v. Raleigh, 166 N. C., 153; Hilt a. &'kimer, 169 N. C., 
409. 

(588). 
ADA KIRKMAN v. JAMES A. HODGIN, MATTIE K. STONE, ADMRX. 

INTEBVENEB. 

(Filed 23 December, 1909.) 

Wills-Devisees-Contract for Division-Independent Property-considera- 
tion-Chattels-Reservation of Life Estate-Covenants-Interpretation 
of Contracts-Intention. 

In dividing the estate of the testator between his widow and two sons, 
A. and S., the widow having the life estate and the sons the remainder 
in certain portions, the widow and sons entered into and effectuated a 
written agreement among themselves, agreeing, among other things, that 
S. was to convey to A. certain property, and that the widow would hold 
until her death the proceeds of a certain note, which was her own prop- 
erty, and after her death the balance of the proceeds of the notes to go to 
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S., or his heirs: Held,  (1) the contract to be a personal one between the 
parties ; ( 2 )  that it should be construed to effectuate the intention of the 
parties; (3)  the agreement will be construed as a distinct covenant that 
the widow shall hare the use of the proceeds of the note during her life, 
and not as a conveyance of chattels, reserving a life estate to the grantor, 
and that the division of the estate under the contract was a sufficient con- 
sideration. 

APPEAL from Long, J., a t  June Term, 1909, of GUILFORD. 
Action to determine the ownership of a fund of $1,000 i n  the posses- 

sion of James A. Hodgin, trustee, heard upon exceptions to report of 
referee, which report is as follows: 

I n  obedience to the order of reference made in this action, I pro- 
ceeded on 6 May, 1909, to execute the same. The testimony taken is 
herewith submitted, and from the testimony and admission in the plead- 
ings I find: 

That W. L. Kirkman died testate, leaving his surviving widow, Lydia 
E. Kirkman, and two sons, A. L. Kirkman and S. 0. Kirkman; that he 
devised and bequeathed his whole estate to his widow for life, with re- 
mainder as to part of his realty to his son A. L. Kirkman for life, re- 
mainder to A. L. Kirkman's wife and children, and the balance of his 
estate to S. 0. Kirkman. 

That shortly after the death of W. L. Kirkman, his said widow, 
Lydia E., and his sons, A. L. Kirkman and S. 0. Kirkman, entered into 
a contract to divide the estate of the said testator, without waiting for 
the termination of the life estate. By this agreement A. L. Kirkman 
was to hold a part of the real estate devised to S. 0. Kirkman, and S. 0. 
Xirkman was to hold a part  of the real estate devised to A. L. Kirkman, 
and in accordance with the terms of the agreement and contract S. 0. 

Kirkman conveyed a part of his property to A. L. Kirkman. By 
(589) said agreement the personal estate was also divided. 
. I n  this agreement and contract, Lydia E. Kirkman, the widow, 
agreed to hold until her death the note of Webb Hunt, or the proceeds 
thereof, and after her death the balance of the proceeds to go to S. 0. 
Kirkman. Some time after this agreement and contractawas entered 
into, the said widow married John G. Davis, who had knowledgc of this 
agreement and contract. 

This Webb Hunt  note was for $1,000 and was the separate property 
of Lydia E. before the death of her husband-was no part  of his estate. 
She collected the note and deposited the proceeds in the Peoples Five 
Cent Savings Bank in  December, 1905. Soon thereafter the widow, 
Lydia E., married John G. Davis. The Five Cent Savings Bank was 
afterwards consolidated with the Greensboro Loan and Trust Company, 
and the account of Lydia E. was transferred to the Greensboro Loan 
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and Trust Company, in the name of Lydia E. Davis. By order of Mrs. 
Lydia E. Davis, her account was transferred to her husband, John G. 
Davis, in February, 1896. Davis kept two accounts with the bank, keep- 
ing the account transferred to him by his wife separate from his other ac- 
count. The principal of said deposit was kept intact. 

Lydia E., A. L. and S. 0. Kirkman have all since died. During their 
lives they held the property of W. L. Kirkman according to the terms 
of the contract, and it has since so been held. 

A. L. and S. 0. Kirkman administered, with the will annexed, upon 
W. L. Kirkman's estate, and since their deaths James A. Hodgin ad- 
ministered de bonis non, and has administered the same according to the 
terms of the agreement and contract. 

Mrs. Lydia Kirkman died 20 February, 1905, and, some time after 
that, her surviving husband, John G. Davis, transferred and assigned 
to James A. Hodgin, trustee, $1,000 and the interest accrued since the 
death of my wife, in trust, to hold for Mrs. Ada Kirkman, plaintiff; 
this $1,000 being the proceeds of the Webb Hunt note, an account of 
which was kept separate, in the name of John G. Davis, as above stated, 
"Unless it shall be determined that said money belongs to the heirs of 
S. 0. Kirkman," that question to be settled by the lawyers named, if 
they could agree; if not, to be settled by litigation. There is now in the 
hands of Rodgin, trustee, the sum of $1,174.64, principal and accrued 
interest, of amount deposited by Lydia E. Kirkman. 

Upon the facts your referee concludes, as matter of law, that 
the agreement (Exhibit B) was a personal contract between the (590) 
parties thereto; and to effectuate the intentions of the parties, 
the proper construction is that at the death of Mrs. Lydia Kirkman- 
Davis the balance of the, proceeds of the Webb Hunt note, i. e., the 
amount of the deposit held by James A. Hodgin, trustee, should be paid 
to the representatives of S. 0. Kirkman. 

JAMES T. MOREHEAD, Referee. 

The court overruled the exceptions and confirmed the report, and ren- 
dered judgment in favor of the defendant Mattie K. Stone, administra- 
trix of S. 0. Kirkman. The plaintiff excepted and appealed. 

Justice & Broadhurst for plaintif. 
LTCott & McLeam for defendants. 

BROWK, J. The basis of this action is the following paper-writing, 
referred to in the report as Exhibit B: 

Agreement.-L. E.  Kirkman, S. 0. Kirkman and A. L. Kirkmaa. 
We, L. E. Kirkman, S. 0. Kirkman and A. L. Kirkman, do this day 
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agree to the following form, in shape of division of the property of W. 
L. Kirkman, deceased, as follows: , 

L. E. Kirkman to hold until her death the note of Webb Hunt, or 
the proceeds thereof; also to hold the $500 to be collected from the estate 
of W. M. Kirkman, and after her death the balance of the proceeds to 
go to S. 0. Kirkman or his heirs. 

A. L. Kirkman's heirs are to hold the lot on South Elm Street, on 
the west side, known as the Kirkman building; also vacant lot on east 
side, and half the balance of the notes, accounts, mills, stocks, safe, etc. 

S. 0. Kirkman to hold the home place and the place what is known 
as the Dillon place; to hold all the personal property, stock, grain, hay, 
etc., now he is in possession of; and i t  is further agreed that each, A. L. 
Kirkman and S. 0. Kirkman, shall, from this day on, have and derive 
such benefits as may arise from above-mentioned property allotted to 
each of us. LYDIA E. KIRKMAN. 

A. L. KIRKMAN. 
S. 0. KIRKMAN. 

We agree with the conclusion reached by the learned lawyer who acted 
as referee in this case, that the agreement is a personal contract be- 
tween the parties thereto ; and to effectuate the intentions of the parties 
the proper construction is that at the death of Mrs. Lydia Kirkman- 

Davis the balance of the proceeds of the Webb Hunt note, i. e., 
(591) the amount of the deposit held by James A. Hodgin, trustee, 

should be paid to the res~resentatives of S. 0. Kirkman. 
This paper-writing is not an attempt by the absolute owner of chattels, 

by deed, to reserve a life estate for his own life and then to create a re- 
mainder interest in them by a limitation over to some one else. It is 
well settled that such limitation over is void and the grantor takes the 
whole estate under the reservation. Dail v.. Jones, 85 N. C., 222. 

The instrument signed by the then Mrs. Eirkman and the two sons 
does not purport to be a deed of conveyance of property, but an execu- 
tory agreement, founded upon a mutual and valuable consideration, for 
the settlement of the estate of their testator, W. L. Eirkman. 

Such an agreement may be enforced. 3 Pom. Eq., 1235. There is 
ample consideration to support it. To make a consideration, i t  is not 
necessary that the person contracting should receive any benefit; it is 
sufficient if the other party be subjected to loss or inconvenience. Browfi 
v. Ray, 32 N. C., pp. 73 and 74; Sherrill E.  Hogan, 92 N. C., 345. 
The findings of the referee show that the parties to this agreement, be- 
ing desirous of making a division of the estate of W. L. Kirkman before 
the falling-in of the life estate of Lydia E. Kirkman, entered into the 
aforesaid agreement. I t  was an obligation on the part of Lydia E, 
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Kirkman-Davis to S. 0. Kirkman and his heirs or next of kin ; the con- 
sideration on the part of S. 0. Kirkman being the conveyance by him of 
valuable real property in the city of Greensboro to his brother, A. L. 
Kirkman. 

S.. 0. Kirkman parted with his property, both real and personal, in 
accordance with the terms of this contract, and this was a sufficient con- 
sideration to support the contract as against Lydia E. Kirkman and her 
assignee. 

I n  order to give effect to the plain intention of the parties to this 
agreement, which is the true principle for the construction of all instru- 
ments, the Court will not construe i t  into a conveyance of chattels, re- 
serving a life estate to the grantor, but rather as a distinct covenant that 
Mrs. Kirkman shall have the use of the property in controversy during 
her life, to which she assented. Howell v. Howell, 29 N. C., 491. 

As said by Mr. Justice Battle, "Where, from the peculiar phrase- 
ology of the instrument, the benefit of an estate for life can be given to 
the grantor, or donor, by construing the apparent reservation into a 
covenant on the part of the grantee or donee that the other party shall 
enjoy the profits of the chattels granted or given, then, U t  res 
Mag& valeat, quam pereat, the grantee or donee shall take the (592) 
property, subject to the covenant." Lance v. Lance, 50 N. C., 
p. 414. 

The judgment confirming the report of the referee is 
Affirmed. 

Cited: Institute v. Mebane, 165 N. C., 650; Potato Co. v. Jenette, 
172 N. C., 5. 

M. P. CATHEY m AL. V. BUCHANAN LUMBER UOMFANY. 

(Filed 23 December, 1909.) 

1. Deeds and Conveyances-Description Indefinite. 

When the descriptive part of a deed is indefinite, so it does not define 
the lands to be conveyed, the established rules to ascertain the intent of 
the parties are not capable of application. 

2. Same-Indefinite Part  of Definite Whole. 
A conveyance of a part of a tract of land must itself furnish the means 

by which the part can be located-i. e., a subject matter either certain 
within itself, or capable of being made certain by recurrence to something 
,extrinsic to which the deed refers. 
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I 3. Same-Evidence Dehors. 
I \ When, in a conveyance, the boundaries of an entire tract of land con- 

taining 724 acres are described with exactness, of which 327 acres were 
intended to be conveyed, but without any words indicative of their loca- 
tion in the larger tract, or by which they can be identified or set apart, 
the deed is void for  indefiniteness of description and may not be aided by 
par01 and extrinsic evidence as to the location of the land intended to be 
conveyed. 

4. Deeds and Conveyances-Description-Interpretation of Deeds- 
Habendum. 

From the descriptive words of this deed it appeared that the grantor 
intended to convey an undefined 327 acres from a definitely described tract 
of 724 acres, as will. also appear by the habendurn; "to have and to hold 
the aforesaid 327 acres, being a part of the aforesaid tract of land." 

APPEAL from Ward, J., a t  August Term, 1909, of GRAHAM. 
Action, to recover land and damages. These issues were submitted: 
1. Are the plaintiffs the owners in  fee of the lands described in the 

complaint ? Answer : Yes ; one-third interest. 
2. Have the defendants cut and removed timber therefrom, as al- 

leged ? Answer : Yes. 
3. What damage has been done to said land by reason of cutting and 

removing said timber ? Answer : $1,033.50. 
The case was made to turn upon the construction of a deed 

(593) from A. W. Crisp and others to John M. King, dated 8 Novem- 
ber, 1888, which is as follows: 

STATE OF NORTH CAROLINA-Graham County. 

This deed, made this 8 November, 1888, by Alfred W. Crisp and wife, 
Sarah J. Crisp, I. J. Sawyer and wife, M. J. Sawyei; and C. Randolph 
and wife, M. P. Randolph, of Graham County and State of North Caro- 
lina, to John M. King, of Graham County and State of North Carolina, 
witnesseth : 

That, in  consideration of $324 to them paid by said John M. King, 
the receipt of which is hereby acknowledged, have bargained and sold, 
and by these presents does bargain, sell and convey to said John M. 
King, his heirs and assigns 324 acres of land, part of a certain tract of 
land composed of Nos. 3044, 3097 and 3098, in  Graham County and 
State of North .Carolina, adjoining the lands of Alexander Baring and 
others, beginning ,on a hickory, 4 poles S. of the N. W. corner of No. 
3098, and runs S. 62 W. 22 poles to a black pine; thence N. 67 W. 66 
poles to a Spanish oak on top of a ridge; thence S. 86 W. 80 poles to a 
chestnut on a former line; thence S. 70 poles to a Spanish oak on the 
line of 3097; thence S. 85 W. with the line of said No., 300 poles to a 
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small crooked chestnut oak on a ridge; thence S. 85 W. 11 poles to a 
stake and pointers, corner of Joel C. Sawyer's thirteen-acre lot; thence 
S. 70 E. with the same 50 poles to a Spanish oak; thence S. 40 E. 44 
poles to a black pine; thence S. 35 W. 70 poles to a small black pine on 
the line of No. 3044; thence S. '70 E. with said line 114 poles to a 
crooked chestnut, corner of said No. on the bank of said Panther Creek; 
thence up said creek as i t  meanders 200 poles to a birch, beginning cor- 
ner of said Sawyer lot; thence N. 70 W. with said lot 180 poles to a 
hickory and chestnut on the line of No. 3044; thence S. 35 W. with the 
same 100 poles to the S. W. corner of said No.; thence S. 70 E. 200 
poles to the S. E. corner of the same; thence N. 35 E. with said No., 162 
poles to a chestnut oak on the line of said No.; thence S. 82 E. 198 
poles to a black oak on the divide between said creek and Cook's corner 
of Cook's lot; thence N. 38 E. 50 poles to a chestnut, corner of said lot; 
thence N. 11 W. 18 poles to a black oak, corner of the same; thence N. 
57 E. with said lot 193 poles to a small maple on the S. bank of said 
creek on the line of 3098; thence N. with said No., 71 poles to the be- 
ginning, containing 724 acres, more or less. 

To have and to hold the aforesaid 327 acres, being a part of 
the aforesaid tract of land, with all privileges and appurtenances (594) 
thereto belonging to the said John M. King, his heirs and assigns, 
forever, to their only use and behoof. 

And the said Alfred W. Crisp and wife, Sarah J. Crisp, I. J. Sawyer 
and wife, M. J. Sawyer, C. Randolph and wife, M. P. Randolph, cove- 
nant that they are seized of said premises in  fee and have the right to 
convey the same in fee simple; that the same are free from all encum- 
brances, and that they will warrant and defend the said title to the same 
against the claims of all persons whatsoever. 

I n  testimony whereof, the said Alfred W. Crisp and wife, Sarah J. 
Crisp, I. J. Sawyer and wife, M. J. Sawyer, and C. Randolph and wife, 
M. P. Randolph, have hereunto set their hands and seals, the day and 
year above written. 

From a judgment for plaintiffs the defendant appealed. 

X o r p h e w  & Phi l l ips  for plaintif f .  
B r y s o n  & Black for defendants .  

BROWN, J., after stating the case: The only controversy presented 
for our decision by the assignments of error arises upon the ruling of 
the court below, that the description of the land attempted to be con- 
veyed by deed from C. Randolph et  al. lo John M. King, upon which 
the defendant relies to prove title, is insufficient and so indefinite as not 
to permit the introduction of par01 evidence to locate the land. 
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We have considered with care the very full and well-prepared brief 
of the learned counsel for appellants, and are nevertheless of opinion 
that the deed,is void for uncertainty in describing the property to be 
conveyed. 

The object of a descriptive part of a deed is to define what the par- 
ties intend-the one to convey, the other to receive; and when that is 
doubtful, the settled rules of construction invoked by appellant and in- 
vented by courts to aid them in ascertaining the intent of the parties are 
resorted to. But the question presented here comes rather within the 
rules of evidence than of construction. 

Parol evidence is never received for the purpose of varying or contra- 
dicting a deed, or to supply a description altogether wanting, or to 
complete one so vague and indefinite as to be wholly unintelligible. 
When the deed is not altogether void for uncertainty, but contains a 
defective description of real property, par01 evidence is received to 

remove the ambiguity and to identify the property, but i t  is 
(595) never received to show the intention of the parties wholly out- 

side and independent of the description contained in the instru- 
ment itself. 

This is the substance of the many decisions in this State. The diffi- 
culty lies generally in applying the rule to the descriptive words of the 
conveying instrument. 

The deed under which defendant claims does not purport to convey 
the whole of a described tract of land, but only a certain number of 
acres thereof, to wit, "324 acres of land, part of a certain tract of land 
composed of Nos. 3044, 3097 and 3098, in Graham County." The 
boundaries of the entire tract, from which the 324 acres are to be taken, 
are set out with exactness, and the entire tract, as stated in the deed, 
contains 724 acres. 

The deed furnishes no means by which the 324 acres can be identified 
and set apart, nor does the instrument refer to something extrinsic to it, 
by which those acres may be located. 

It is self-evident that a certain part of a whole cannot be set apart 
unless the part can be in some way identified. Therefore, where a 
grantor undertakes to convey a part of a tract of land, his conveyance 
must itself furnish the means by which the part can be located; other- 
wise his deed is void, for i t  is elementary that every deed of convey- 
ance must set forth a subject-matter, either certain within itself or cap- 
able of being made certain by recurrence to something extrinsic to which 
the deed refers. 

This case is somewhat like Crier v. Rhyne, 69 N .  C.,  350, wherein 
Reade, J., said: "The difficulty in the defendant's way is that his con- 
tract of purchase of thirty or thirty-five acres, to be taken off the tract 
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of seventy acres, without saying where i t  is to be taken off, is so vague 
and indefinite that he cannot enforce i t  specifically. I t  is uncertain in 
quantity, and to ascertain the boundary there is no reference to any- 
thing by which the quantity or place could be made certain." I n  the 
case before the Court the deed in question does not even state whose 
lands this particular 327 acres adjoins. The reference, "adjoining lands 
of Alexander Barring and others," refers to the 735-acre boundary and 
not to the part to be taken off. 

I n  Harrison v. H d n ,  95 N. C., 28, Xrnith, C. J., said: "The office 
of the descriptive words is to ascertain and to identify an object; and 
parol proof is heard, not to add to or enlarge their mope, but to fit the 
description t.0 the thing described. When they are too vague to admit 
of this, the instrument in which they are contained becomes inoperative 
and void." 

I n  Harris v. Woodard, 130 N. C., 580, the Court held that a deed 
which attempted to convey three acres, to be taken from a forty- 
acre tract, without fking the beginning point or boundary of (596) 
the three acres, was too vague and indefinite to admit of parol 
evidence to support it. This deed referred to a storehouse and grist 
mill which was situated on the three acres. 

Other cases in point are Harrell v. Butler, 92 N.  C., 20; Dickens v. 
Barnes, 79 N. C., 490; Murdock v. Anderson, 57 N. C., 77; Allen v. 
Chambers, 39 N.  C., 125; Capps v. Holt, 58 N. C., 153; Roberson v. 
Lewis, 64 N.  C., 734. I n  the case of Diclcens v. Barnes, supra, speak- 
ing of the vagueness of the description in the deed, the Court said: 
"These questions cannot be answered by facts dehors the deed estab- 
lished by parol proof, because it is a patent ambiguity, a question of law 
for the court, and not of fact for the jury." I n  Dail v. Jones, 85 N. C., 
221, it was held that parol evidence that grantor put grantee in posses- 
sion immediately upon the execution of the deed was inadmissible for the 
purpose of identifying the land conveyed, where the description con- 
tained in the deed was void for uncertainty. 

The question as to whether the grantors in this deed under consid- 
eration intended to convey the whole boundary, containing 724 acres, is 
set at rest by reference, not alone to the descriptive words, but to the 
language of the habendurn, "To have and to hold the aforesaid 327 
acres, being a part of the aforesaid tract of land," etc. 

Upon a review of the record, we find 
No error. 

Cited: Bond v. Beverly, 152 N. C., 63; Beard v. Taylor, 257 N. C., 
442; Higdon v. Howell, 167 N. c., 456; Bartlett v. Lumber Co., 168 
N. C., 284. 
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HENRY T. GRAEBER v. WILLTAM A. AND ANNIE SIDES. 

(Filed 23 December, 1909.) 

1. Deeds and Conveyances-Husband and Wife-Existing Debts-Fraudu- 
lent Conveyances-Principal and Agent. 

A deed made by defendant to  his wife without a valuable consideration 
and for the purpose of avoiding the obligations incurred to  the Government 
under the distiller's bond, which plaintiff has signed a s  surety prior t o  the 
execution of the deed, the property conveyed being practically the entire 
estate of the defendant, the principal of the bond, is  fraudulent and void 
a s  against the surety having been compelled to  pay the bond. 

2. Same-Procedure. 
One who has signed a s  surety on a distiller's bond and who has been 

compelled to pay to the Government his principal's default thereon, may 
now proceed in a n  action to set aside his principal's deed subsequently 
made to the wife for the purpose of avoiding his obligations thereunder. 
The former method to test the validity of the deed was to  sell the property 
under execution and-then sue for its recovery. 

3. Principal and Surety-Payment by Surety-Implied Covenant-Cause of 
Action. 

One who has executed a distiller's bond to the Government as  surety, 
incurs an outstanding existing obligation which he has thereby assumed 
for his principal, with a n  implied covenant on the part of the principal 
that  he will indemnify him, a s  surety, against loss; and no cause of 
action accrues to the surety upon the implied covenant of indemnity until 
he has paid the bond according to its terms. 

4. Same-Deeds and Conveyances-Fraud-Limitations of Actions. 
The statute of limitations does not begin to  run against one who has 

executed a distiller's bond to the Government a s  surety, and was subse- 
quently forced to pay by judgment the Government for his principal's 
default thereon, until the date of such payment, in his action to set aside 
his principal's deed made to his wife since he executed the bond for the 
fraudulent purpose of avoiding paying the bond. 

5. Same-Registration-Notice. 
The registration of a deed made by the principal on a distiller's bond, 

to his wife, for the purpose of escaping liability on the bond, and void 
as  to his surety who was forced to pay for his default thereunder, is not 
notice to  the surety that  i t  was made to defraud him, when he did not 
then know of his principal's default, or that  he would be called upon to 
pay anything as  surety. 

(597) APPEAL f r o m  E. B. Jones, J., a t  F e b r u a r y  Term,  1909, of 
ROWAN. 

Action t o  subject cer tain l a n d  conveyed by the  defendant, Wi l l i am A. 
Sides, to  h i s  wife, Annie, to  t h e  payment  of $269.09 pa id  out  by plain- 
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tiff, as surety for William A. Sides, on a bond in the penal sum of $500 
executed to the United States, 16 July, 1897. 

These issues were submitted without objection : 
1. I s  defendant, W. A. Sides, indebted to plaintiff? If so, what 

amount? Answer: $269.09, with interest since 22 August, 1906. 
2. Was the deed from W. A. Sides to his wife, as set out in the com- 

plaint, executed with intent to hinder, delay, defraud and defeat the 
plaintiff's rights ? Answer : Yes. 

3. Was the defendant, W. A. Sides, after the execution of the deed to 
Annie Sides, his wife, thereby rendered insolvent ? Answer : Yes. 

4. At the time of the execution of the deed by W. A. Sides to Annie 
Sides, his wife, did he reserve property sufficient and available to pay 
his debts ? Answer : No. 

5. Did the feme defendant, Annie Sides, have knowledge of 
or paitkipate in any fraudulent intent on the part of her hus- (598) 
band in the execution of said deed? Answer: Yes. 

6. I s  plaintiff's cause of action barred by the statute of limitations? 
Answer: No. 

The court rendered a judgment against W. A. Sides for $308.82, with 
interest on $269.09 from 8 February, 1909, and decreed that the deed 
to the wife, Annie A. Sides, dated 1 August, 1903, be set aside and de- 
clared void as to plaintiff's demand. From this judgment the defend- 
ants appealed. 

Kerr Craige a d  Burton Craige for plaintiff. 
Clement & Clement and Ahnu ,  Jerome & Armfield for defendants. 

BROWN, J. There are two assignments of error: (1) That the court 
erred in refusing to dismiss the action or to nonsuit the plaintiff as to 
the defendant Annie A. Sides at  the close of the plaintiff's evidence; 
(2) That the court errod in submitting the case to the jury, ahd in not 
holding as a matter of law that the plaintiff's cause of action was barred 
by the statute of limitations as to Annie A. Sides, i t  appearing from 
the evidence of the plaintiff that the deed from the defendant William 
A. Sides to his wife, Annie A. Sides, was registered more than three 
years prior to this action and prior to the payment of the judgment by 
the plaintiff. 

As the first assignment of error is not discussed in appellants' brief, 
we will not notice it, except as i t  is connected with the second assign- 
ment of error, relating to the statute of limitations. 

The undisputed facts are : That on 16 July, 1897, the plaintiff and one 
Schenck became sureties to the United States for defendant William 9. 
Sides upon a distiller's bond in the penal sum of $500, said defendant 
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being then engaged in operating registered distillery No. 216, in Rowan 
County. The defendant Sides made default to the Government under 
this bond, and in an action instituted by the Government against Wil- 
liam A. Sides as principal and Henry T. Graeber and John W. Schenck 
as sureties on the bond the Government recovered judgment against the 
defendants, in April, 1905, for the penalty of the bond, to be discharged 
upon payment of $107.14 and interest, penalties and costs, aggregating 
$269.09. This sum was paid by plaintiff 22 August, 1906. This action 
was instituted 10 January, 1907, to set aside the deed of 1 August, 1903, 
made by the defendant W. A. Sides to his wife, Annie, to the end that 
the land be subjected, under execution, to the payment of the above 
obligation. 

The proof is plenary that the deed was made to the wife with- 
(599) out any valuable consideration and for the express purpose of 

avoiding the obligations incurred to the Government under the 
distiller's bond which plaintiff had signed as surety in 1897, and that 
the property conveyed was practically the entire estate of the grantor. 

I t  requires no citation of authority to show that such a conveyance 
is fraudulent and void as against existing obligations, whether the 
grantee had knowledge of or participated in the fraud or not. The 
method formerly employed to test the validity of such a deed was to 
sell the property under execution and then sue for its recovery, but 
there is now no authority for this method of procedure. Bentom v. Qollins, 
118 N. C., 196. 

The bond of 16 July, 1897, which plaintiff had executed for the de- 
fendant William A. Sides, was an outstanding existing obligation, as- 
sumed by plaintiff for the said defendant before the deed to his wife 
was executed. Catlin v. Catlin, Bush (Ky.), 141; Simpson G. Simpson, 
80 N.  C., 332. Arising out of that relation of principal and surety 
there is an implied covenant, entered into in 1897, that the principal 
will indemnify his surety as against loss. .While this is so, no cause of 
action had accrued to plaintiff until he paid the judgment rendered 
against him in 1906; consequently he could not bring action, either 
against William A. Sides or his grantee. 

Ordinarily the statute of limitations begins to run, in favor of the 
principal and against the surety who pays the debt, from the time of 
such payment, and not from the time when the debt becomes due, be- 
cause, until the surety has been compelled to make such payments, there 
is no breach of the implied promise of the principal to indemnify him. 
1 Brandt Surety, sec. 252, and cases cited; Odlin v. Greenleaf, 3 N. H., 
270. 

I t  ie true the deed of the husband to the wife was recorded more than 
three years before plaintiff paid the judgment recovered upon the bond 



N. C.] FALL TERM, 1909 

of 1897, but he had no cause of action until the husband had broken 
the implied covenant of indemnity arising upon the aforesaid bond. 
I n  fact, the entire evidence shows that plaintiff had no knowledge of any 
demand under the bond for nearly two years after the deed was record- 
ed. While recording i t  would give notice to plaintiff that such an  in- 
strument had been made, he could not infer that i t  was executed to de- 
fraud him, since he did not know of any default on the bond, or that he 
would be called upon to pay anything on it as surety for the principal. 

We find no error i n  the ruling of the trial judge. 
No error. 

Cited: Eddbeman v. Leatz, 158 N.  C., 73. 

(600). 

J. D. PARKER v. JOHN W. GRIFFITH, SHERIFF OF UNION COUNTY. 

(Filed 23 December, 1909.) 

1 .  Non-Intoxicants-"Near Beer1'-License-Lawful 'Commodity-Prohibition 
Law. 

Near beer and kindred non-intoxicating beverages mentioned in chapter 
438, Public Laws of 1939, are now recognized articles of commerce and 
may be lawfully dealt in within this State, notwithstanding the general 
prohibition laws. 8. 'u. Dnnenburg, a t  this term, cited and approved; 
N. v. Parlccr, 139 N. C., 566, cited and distinguished. 

2. Non-Intoxicants-"Near Beery'-License-Issuance-Mandamus. 

The commissioners of Union County, in conformity with chapter 438, 
Public Laws of lW, having levied a tax on "near beer" and kindred non- 
intoxicating drinks therein enumerated, the writ of mandamus will lie to 
compel the sheriff of the county to issue a license for its sale, upon his 
refusal to do so, as he is without discretion to grant or refuse the license. 

APPEAL by plaintiff from W. J. Adams, J., upon his dismissing plain- 
tiff's petition for a writ of mandamus, filed in  UNION, and heard a t  
chambers on 28 September, 1909. 

On 10 September, 1909, plaintiff tendered to defendant the sum of 
$40, and demanded that the defendant, as sheriff and in  behalf of the 
State of North Carolina, and the county of Union, issue to plaintiff li- 
cense to engage in  the sale of malt, beerine, near beer and other non- 
intoxicating drinks in  said county arid State, for the period from 1 
June, 1909, to 31 May, 1910. This defendant refused to do, alleging 
that he did not believe that said drinks could lawfully be sold in Union 
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County. Plaintiff thereupon instituted this action, petitioning for  a 
writ of mandamus to compel defendant to accept the $40 tendered and 
issue to plaintiff the license demanded. 

From the judgment of the judge below dismissing plaintiff's petition, 
plaintiff in due time excepted and appealed. 

David Stern and J.  J. Parker for plaintiff. 
A. M. Stack for defendant. 

BROWN, J., after stating the case : There is only one question presented 
by this appeal: Can malt, beerine, near beer and other nonintoxicating 
drinks, containing one-half of one per cent alcohol, or more, be sold in 
Union County lawfully by one who has paid the license tax and ob- 
tained a license under Public Laws 1909, ch. 438, Schedule B, secs. 26 

and 63, and the resolution of the Board of Commissioners of 
(601) Union County, of 7 July, above referred to? 

This Court has recently held that, in consequence of the legis- 
1ation.of 1909, near beer and kindred nonintoxicating beverages men- 
tioned in the act are now recognized articles of commerce and may be 
lawfully dealt in within this State, notwithstanding the general prohi- 
bition law. S.  v. Dan-dnburg, post, 718. 

This ruling is based upon well-considered adjudications in other 
States where prohibition laws similar to ours are in force. 

We know of nothing which exempts the county of Union from the 
effect and operation of the act of the General Assembly of 1909, which 
is an act to raise revenue and operates throughout the State. Of course, 
i t  does not repeal the general prohibition law, which prohibits only the 
sale of intoxicating dfinks. 

I n  obedience to the act of 1909, the commissioners of Union County 
have levied the tax on such beverages provided therein for counties, as 
well as for the State, as it was their duty to do. 

Since the General Assembly, by the near-beer-tax act, has expressed 
the general policy of permitting its sale, the counties may not prohibit 
it, and incorporated cities and towns may only regulate but not forbid 
its sale or destroy the business by unreasonable and prohibitive taxation. 
Campbell v. Thornasville, 64 S. E. Rep., 821; S.  v. Danenburg, supm. 
There are no exceptions in the act of 1909 which exempts Union or any 
other county from its operation. 

The decision of this Court in S.  v. Parker, 139 N. C., 586, was ren- 
dered in 1905 and was a construction of the public-local acts prohibiting 
the sale of intoxicating and alcoholic drinks in that county. The de- 
fendant was indicted under the act of 1903 (chapter 434). After he 
was convicted he moved in arrest of judgment, because, since his convic- 
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tion, the act of 1905 (chapter 497) had been enacted, which 
to make certain changes in  the "Union County liquor laws." We de- 
clined to arrest the judgment, holding that the act of 1905 operated pros- 
pectively and did not so unqualifiedly repeal the act of 1903 as to pre- 
vent the imposition of the punishment imposed by the last-named act. 
This decision was followed by S. v. Perhim, 141 N. C., 797, and S. v. 
Scott, 142 N. C., 602. 

The issuing of a license provided for by the revenue act i s  a mere 
ministerial act. No  discretion is vested in  the sheriff to grant or  refuse 
the license. Hence the writ of ma&mus will lie to compel the sheriff 
to issue same. 25 C p . ,  623; 26 Cyc., 160. 

Nothing in  this opinion is to be construed as denying incorpo- 
rated cities and towns the right to adopt reasonable regulations (602) 
for the sale of near beer, as recognized and defined in 1.9. v. Dan- 
enberg, supra. 

Let the writ of mandamus issue, requiring the sheriff to accept the 
license tax imposed by law. 

Reversed. 

M. F. TEETER V. THE COLE MANUFACTUK.ING COMPANY. 

(Filed 23 December, 1909.) 

Contracts, Breach of-Rescission-Intimation of Court-Fragmentary 
Appeal-Conversion-Measure of Damages. 

In an action to recover the purchase price for certain lumber under a 
contract, it appeared from plaintiff's evidence that he had shipped a car- 
load thereof, and after conversation had between himself and defendant 
it was ascertained that only a small portion of it came up to the sizes 
specified, and therefore unfit for defendant's purposes; and on that - 
account it was agreed between the parties that the lumber should be left 
in the car to be otherwise disposed of, but that defendant thereafter, with- 
out plaintiff's knowledge, took from the car certain of the lumber which 
he found he could use. The lower court intimated that plaintiff could not 
recover for the contract price of the carload, but only the value of so 
much as defendant had taken therefrom, with the consequent damages to 
plaintiff. Plaintiff took a nonsuit and appealed. Held, the nonsuit and 
appeal were premature, and that plaintiff should have excepted and ap- 
pealed from final judgment; ( 2 )  the plaintiff could not recover, on the 
contract: (a) he had not performed it, (71) it had been rescinded by 
mutual agreement, ( c )  the action would be for conversion, and the dam- 
ages the actual value of the lumber taken, with such damage to the car- 
load lot as plaintiff had sustained by defendant's taking a portion thereof 
and leaving a remnant; (3) that if the contract had not been rescinded, 
defendant, by taking a part of the lumber, was not bound under the con- 
tract to take the remainder which did not come up to it. 
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APPEAT, from Councill, J., at May Term, 1909, of CABARRUS. 
Action to recover the sum of $206.40, on account of a lumber trans- 

action. 
After the plaintiff had testified, the court intimated that, taking his 

evidence in its most favorable view, he would only be entitled to recover 
the value of such lumber as the defendant had taken from the car of 
lumber shipped, together with such damages as the plaintiff might have 

sustained by reason of the defendant selecting a portion of the 
(603) lumber from the car and leaving the other as rejected. Upon 

such intimation of opinion, the plaintiff excepted and submitted 
to nonsuit and appealed to the Supreme Court. 

Montgomery & Crowell for plainti f .  
L. T.  Hartsell amd B u m e l l  & Carder  for defendant. 

BROWN, J. 1. We are of opinion that the nonsuit, taken voluntarily 
by plaintiff, was premature. He should have excepted to the ruling of 
the court and proceeded with the trial. I n  any view, he was entitled 
to a judgment for some amount. We again call attention to repeated 
rulings of this Court, that "In order to avoid appeals based upon trivial 
interlocutory decisions, the right thus to proceed (viz., to take a nonsuit 
and appeal) has been said to apply ordinarily only to cases where the 
ruling of the court strikes at the root of the case and precludes a recov- 
ery by the plaintiff." Hayes v. R. R., 140 N. C., 131. "An intimation 
of an opinion by the judge adverse to the plaintiff upon some proposi- 
tion of law which does not take the case from the jury, and which leaves 
open essential matters of fact still to be determined by them, will not 
justify the plaintiff in suffering a nonsuit and appealing." MirEgett v. 
Mfg. Co., 140 N. C., 361; Merrick v. Bedford, 141 N. C., 504; Hoss v. 
Palmer, 150 N. C., 17. 

2. As the result to plaintiff is the same, whether we dismiss his ap- 
peal or affirm the ruling of the trial court, we will pass on the merits 
of the case, as i t  may tend to a settlement of the controversy. The 
plaintiff's complaint contains two causes of action-one for conversion 
of the lumber, and the other on a contract of purchase. The facts are, 
that plaintiff contracted to sell and deliver to defendant, whose place of 
business was in Charlotte, a car load of lumber, two inches thick. While 
the lumber was in the car, plaintiff conferred with defendant's agents in 
Charlotte about it, and this conversation occurred, as detailed by plain- 
tiff: "I said, 'I am sorry there is a misunderstanding about it. You 
can use every stick of this lumber in your business here, some way. 
What will you give me for this lumber?' He said, 'I can't use a stick 
under two inches thick.' I said, 'Well, I can't afford to have my 
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lumber tore up for what little is over two inches. You need not take 
any of it.' He  said, 'Well.' I asked him if he had any room on his 
yard I could stack it until I could dispose of it. He  said, 'No; but you 
can stack it on the right of way of the railroad track.' " 

Plaintiff then authorized Mr. Oglesby to sell the lumber for 
him, and went home. Some days thereafter, the defendant's (604) 
agents and employees entered the car and took out and used all 
the two-inch lumber in it. 

The plaintiff cannot recover on the contract-first, because he did not 
perform it by delivering two-inch lumber; secondly, because, according 
to his own evidence, the contract was rescinded by mutual agreement 
and the lumber placed again on sale by plaintiff. 

I t  necessarily follows that if the original contract of purchase was 
rescinded by agreement of the parties, and the defendant went in  the 
car and took a part of the lumber after that time, that would be a con- 
version, and the plaintiff could recover only the value at the time of the 
conversion of the lumber actually taken, together with such damage to 
the car-load lot as plaintiff sustained by reason of the defendant unlaw- 
fully taking a portion of the lumber and leaving the remnant. Even 
if the contract had not been rescinded by mutual consent, the defendant, 
by taking the part of the lumber that was two inches thick, was not 
bound under the contract to receive the remainder, which did not come 
up to the contract and was less than two inches in thickness. Freeman 
v. Skirmer, 31 N. C., 32. 

Affirmed. 

Cited: White v. Harris, 166 N. C., 228. 

A. S. ANDERS m AL. v. B. B. CARDNER. 

(Filed 8 January, 1910.) 

I .  Contracts-Restraint of Trade, Reasonable-Consideration, Assignment of. 
For and in consideration of the purchase of certain certificates of stock 

at a certain price, the vendor agreed not to enter or become employed in 
the same town in a certain business in which he was skilled, and which 
was carried on by the corporation: Held, the agreement is supported by 
a sufficient consideration, is a reasonable restraint of trade, and valid; 
and is assignable, especially when the corporation is the assignee, and the 
contract in restraint was also made for its benefit. 

2. Contracts-Restraint of Trade, Reasonable-Injunction-Damages. 
When it appears by affidavits, or otherwise, that one who has entered 

into a valid contract in restraint of his trade or business is acting in 
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violation of it, upon proper application of the other party in interest, a 
restraining order should be continued to the hearing, especially when it 
appears that resulting damages would be dilEcult to measure. 

APPEAL by plaintiffs from Webb, J., upon his rendering judg- 
(605) ment dissolving plaintiffs' restraining order in an action brought 

in GASTON. The judgment was rendered at  chambers, at Con- 
cord, 31 August, 1909. 

The facts are stated in the opinion of the Court. 

A. G. Mangum, Jones & Timberlake and Burwell & Cansler f o r  
plaintiffs. 

l'illett & Guthrie and 0. B. Mason for defendant. 

CLARK, C. J. The defendant owned one-third interest, ten shares 
(at par value, $1,000), in the Gastonia Livery Company. He sold 
these for $1,700 to M. G. Anders, one of the plaintiffs, with a contract, 
in writing, that the defendant would never engage again in the livery 
business within the corporate limits of the town of Gastonia nor work 
as an employee in such business therein, unless with the said company. 
The defendant was specially skilled in said business, and competition 
was sharp in the livery business. Such contract was deemed valuable 
by the parties, or i t  would not have been made. The defendant became 
an employee of the Gastonia Livery Company, but, that relation being 
severed, he took service in said town with the opposition livery stables, 
and the plaintiffs, who are said Mae G. Anders, (who now holds only 
one share of the stock) and the holders of the balance of the stock of 
the Gastonia Livery Company, seek to restrain him from so doing. 
The affidavits for plaintiffs are to the effect that said contract against 
defendant accepting employment in  any other livery stable in Gastonia, 
or engaging in the business, was a valuable consideration; that it was 
made for the company as well as for the benefit of M. G. Anders, who 
later assigned it to the Gastonia Livery Company. 

The restraining order should have been continued to the hearing, 
especially as damages would be hard to measure. Jolly v. Brady, 127 
N. C., 142. The contract was a reasonable restraint of trade, and valid. 
This has been so often held by this Court that we need only refer to 
some of the cases where the matter has been fully discussed. Cowan v. 
Fairbrother, 118 N. C., 406; Eramer v. Old, 119 N. C., 6 ;  Jolly v. 
Brady, 127 N. C., 142; King v. Fountain (livery stable), 126 N. C., 
197; Hauser v. Harding, ibid., 295; Baker v. Cordon, 86 N. C., 116. 

Such contracts are assignable. Cowan v. Pairbrother, 118 N. C., 1. 
Besides, if the jury should find, in accordance with the plaintiff's affi- 
davits, that the contract was made for the benefit of the Castonia Livery 
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Company (as well as for  the benefit of M. G. Anders), the other 
stockholders, a s  beneficiaries of such contract, could maintain (606) 
th is  action without any assignment thereof, even if M. G. Anders 
were not a plaintiff herein. H a m  v. Burrell, 119 N. C., 544, and cases 
approving that  case, cited i n  the annotated edition. Certainly, if the 
contract enhanced the value of the ten shares bought by M. G. Anders, 
it increased the value of all the other shares. 

Reversed. 

Cited: Wooten. v. Harris, 153 N. C., 46. 

E. S. WARLICK ET &. V. H. P. ItEYNOLDS $ CO. AND FIRST NATIONAL 
BANK OF IIUNT'INGDON, PA., m AL. 

(Filed 8 January, 1910.) 

1. Courts-Jurisdiction-Special Appearance-Continuance of Motion- 
Waiver. 

Jurisdiction in case of actions ilz personam can only be acquired by per- 
sonal service of process within the territorial jurisdiction of the court, or 
by acceptance of service, or by general appearance, actual or constructive, 
this last usually arising by reason of some motion in the cause which can 
only be made in behalf of one who submits his case generally to the 
court's jurisdiction. 

2. Summons-Acceptance of Service-Attorneys a t  Law. 
An attorney a t  law, without having special authority, cannot make a 

valid acceptance of service of original process. 

3. Courts-Jurisdiction-Attorneys at Law-Special Appearance-continu- 
ance of Motion-Waiver. 

By entering a special appearance, expressly restricted to the special 
purpose of moving to dismiss for want of jurisdiction, with a request for 
a temporary continuance of such motion, an attorney does not enter a 
general appearance, actual or constructive, or waive any rights of his 
client to dismiss accordingly. 

4. Courts-Jurisdiction-Injunction-In Personam. 
An injunction can only operate in personam, and unless jurisdiction of 

the party can be acquired, the attempted procedure is a nullity, and on 
motion properly made i t  should be dismissed. 

5. Same-Promissory Notes-Nonresidents-Situs-Proceedings Quasi 
in Rem. 

Proceedings to restrain the negotiation of a note in the hands of a 
holder, a nonresident and beyond the borders of the State, should be dis- 
missed, and not retained by the courts of our State as a proceeding quasi 
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in rem. The si tus of the note, in matters of injunction, is governed by 
the general rule, that it is at  the home of the creditor, differing from the 
exception to this rule made in proceedings in attachment. 

6. Courts-Jurisdiction-Demurrer-Procedure. 
A party defendant may enter a special appearance for the purpose of 

demurring to the jurisdiction of the court, and have the court determine 
and inform him of the validity of proceedings affecting a substantial 
right, and he is not required to test the validity by disobedience, and 
thereby risk the process of contempt. Clark u. M f g .  Co., 110 N. C., 111, 
cited and approved. 

7. Injunction-Substantial Right-Procedure-Appeal and Error. 
An order continuing an injunction to restrain the holder from negoti- 

ating a promissory note affects a substantial right, and an appeal there- 
from presently lies. 

8. Courts-Jurisdiction-Nonresidents-Damages-Attachment-Situs of 
Credits. 

While an order may not be granted retraining the negotiation of a 
promissory note in the hands of a holder who is a nonresident of the 
State and beyond its borders, the action may not be dismissed when there 
are allegations of damages sustained by reason of fraud in the procure- 
ment of the instrument and an attachment issued in the cause has been 
levied on indebtedness of resident debtors to the holder, within the juris- 
diction of the court. 

(601) ACTION heard on motion to dismiss and dissolve a restraining 
order, before Justice, J., a t  chambers in  Rutherfordton, N. C., 

on 15 October, 1909. 
I t  appeared that on 25 August, 1909, E. H. Warlick et al., plaintiffs, 

citizens and residents of Burke County, had instituted the action in 
the Superior Court of said county against H. P. Reynolds & Co., and 
the First  National Bank of Huntingdon, Pa., citizens and residents of 
the State of Pennsylvania, et al., claiming that plaintiffs, by fraudu- 
lent statements and practice on the part of defendants H. C. Reynolds 
& Co., had been induced to execute three promissory notes, for $1,200 
each, payable respectively 10 September, 1909, 1910 and 1911, and that 
said H. P. Reynolds & Co. had placed said notes with the defendant 
bank in  Pennsylvania, with the view and purpose of negotiating said 
notes and thereby passing them into the hands of holders in  due course, 
and would do so, etc., unless restrained; and facts were also alleged indi- 
cating a right to recover damages for fraud and deceit in said traasac- 
tion on the part of defendants. Pending the action, plaintiffs also sued 
out therein a warrant of attachment from the clerk of Burke, and caused 
same to be levied on certain indebtedness of third parties, citizens and 
residents in North Carolina, to H. P. Reynolds & Co. The affidavits, 
as stated, indicating a right to recover damages for the fraud alleged 
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against said defendants, the other facts directly relevant to the question 
presented are embodied in the judgment of his Honor entered on 
the hearing, and are as follows: (608) 

This cause coming on for hearing before Hon. M. H. Justice, 
a t  chambers, in Rutherfordton, N. C., on 15 October, 1909, and being 
heard on motion of plaintiffs to continue restraining order heretofore 
issued to the hearing, and of the defendants' counsel entering special 
appearance H. P. Reynolds & Co. and the First National Bank of 
Huntingdon, Pa., to dismiss the action and to vacate and dismiss the re- 
straining order, and to vacate order of attachment, as hereinafter set 
forth, the court finds the following facts : 

That the summons was issued by the clerk of Burke Superior Court 
to the sheriffs of Burke and Randolph counties on 27 August, 1909; 
that the notes in controversy were in North Carolina at the date of tho 
issuance of the summons, and were shortly thereafter returned to the 
defendant bank at  Huntingdon, Pa.;  that the plaintiffs, on affidavit 
filed, 1 September, 1909, had order of publication of summons made for 
H. P. Reynolds & Co. and the First National Bank of Huntingdon, Pa., 
and also sent a copy of the publication of summons and the statement 
of the cause of action to the sheriff of Huntingdon County, Pa.;  that 
the sheriff of Huntingdon County, Pa., served the summons and state- 
ment of the plaintiffs' claim on H. P. Reynolds & Co. and First Na- 
tional Bank of Huntingdon, Pa., as shown in the record, and that the 
attorneys for each of the said defendants made the following entry on 
the back of said summons : 

"Now, this 6 September, A. D. 1909, I accept service of notice of this 
action in the Superior Court of Burke County, N. C. Chas. T. Bailey, 
attorney for H. P. Reynolds. 

"Now, 6 September, 1909, I accept service of notice of this action in 
the Superior Court of Burke County, N. C. John D. Dorris, attorney 
for First National Bank of Huntingdon, Pa." 

That on 23 September, 1909, a restraining order was issued in this 
cause against said defendants, restraining them from disposing of or 
transferring said notes; that said restraining order was sent to and 
served on the said defendants by the sheriff of Huntingdon County, Pa., 
as shown, on 27 September, 1909. 

That when the cause came od for hearing on plaintiffs' motion to 
continue the restraining order to the hearing on 5 October, 1909, at, 
Hendersonville, N. C., the court received the telegram from Avery & 
Avery, attorneys, of Morganton, N. C., as follows: 
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MORGANTON, N. C., 5 October, 1909. 
(609) HON. M. H. JUSTICE, Hendersonville, N. C. 

Have just been retained in Warlick et al. v. Reynolds and 
Bank. Wish to enter special appearance, and make motion, supported 
by affidavits, to dismiss. Please continue hearing till Friday, the 15th 
inst. AVERY & AVERY. 

That on receipt of said telegram, and in consequence thereof, the 
court continued the hearing, as requested, making the following orders 
on the back of the said restraining order : 

HENDERSONVILLE, N. C., 5 October, 1909. 
The within order, and the hearing thereof, is continued, to be heard 

at Rutherfordton, N. C., 15 October, 1909, in compliance with telegram, 
hereto attached, from Messrs. Avery & Avery. 

H. M. JUSTICE, Judge. 

The plaintiffs have leave to make any further service of this order and 
affidavits as they may be advised. 

That on 5 October, 1909, the plaintiff had the following notice, to- 
gether with the restraining order, affidavits, etc., served on Avery & 
Avery, as counsel for defendants H. P. Reynolds & Go. and First Na- 
tional Bank of Huntingdon, Pa., by the Sheriff of Burke County: 

To H. P. REYNOLDS & CO. AND FIRST NATIONAL BANK OF HUNTING- 
DON, PA., AND AVERY & AVERY, Attorneys. 

You are hereby notified to produce, on the hearing of the motion to 
continue the restraining order in this cause, before Judge M. H.  Justice, 
at Rutherfordton, N. C., on 15 October, 1909, and allow the plaintiffs' 
inspection of the three notes in controversy in this action, and which 
are attacked for fraud, and dated about 10 September, 1908, and de- 
scribed in the affidavit, a copy of which and of the said restraining order 
hereto attached and served on you with this notice. This 6 October, 
1909. J. T. PERKINS, 

JOHN M. MULL, 
Attorneys f o r  Plaintiffs. 

That on the hearing on 15 October, at Rutherfordton, counsel for 
both parties appeared specially, and Avery & Avery asked to enter a spe- 
cial appearance of said defendants and moved to dismiss the action, to 
vacate and dissolve and dismiss the restraining order, and vacate the 
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order of attachment set forth in the record, and offered the affi- 
davits filed of John Dorris and Thomas B. Bailey. (610) 

I t  is further found as a fact that there was no actual service 
of summons or acceptance of service by defendants, except as appears 
by affidavits of Dorris and Bailey and return of service by the sheriff 
of Huntingdon County, Pa. 

Upon said records, findings of fact and the affidavits filed, and the 
evidence of record, i t  is, on motion of J. M. Mull and John T. Perkins, 
attorneys for plaintiffs, ordered and adjudged that the restraining order 
heretofore issued be continued to the final hearing, and that said defend- 
ants H. P. Reynolds & Co. and the First National Bank of Huntingdon, 
Pa., their agents, servants and employees, be enjoined and restrained 
from assigning, transferring or disposing, in any manner whatsoever, 
the three notes, of $1,200 each, signed by the plaintiffs E. S. Warlick, 
W. H. York, 0. L. Thornburg, J. A. Beach, J. H. Dale and others, 
made payable to the defendant H. P. Reynolds & Co., and dated on or 
about 10 September, 1909. 

Upon the statement of counsel, Avery & Avery the said notes are not 
in their individual possession, but in the possession of their said clients, 
as they are informed; the production and impounding with the clerk of 
said notes is left open, without prejudice to plaintiffs, to move for furth- 
er production and impounding with the clerk of Burke Superior Court, 
upon the filing of a complaint. The court refused to vacate the order 
of attachment, with the seizin thereunder, on the ground that defend- 
ants had given no notice of motion for same. 

M. H. JUSTICE, Judge, etc. 
At chambers in  Rutherfordton, N. C., 15 October, 1909. 

To these findings and order the defendants excepted and appealed. 

J.  M. Mull a d  J .  T. Perkins for plaimtif. 
Avery & Avery for defendant. 

HOKE, J., after stating the facts: Jurisdiction in case of actions in 
personam can only be acquired by personal service of process within the 
territorial jurisdiction of the court, or by acceptance of service, or by a 
general appearance, actual or constructive, this last usually arising by 
reason of some motion in the cause, which can only be made in behalf 
of one who submits his case generally to the court's jurisdiction. Viclc 
v. Flourmoy, 147 8. C., 209; Scott v. Im. Co., 137 N. C., 515; Bern- 
hardt v. Brown, 118 8. C., 701; Pennoyer v. Neff, 95 U. S.: 715. 

I n  the present case there has been no service in any of the (611) 
modes suggested-none by personal service nor by acceptance 
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personally-and our decisions are that an  attorney a t  law, under his 
general authority as such, cannot make a valid acceptance of service of 
original process. Anderson v. Hall, 87 N.  C., 381. And on the testi- 
mony i t  is found as a fact that the attorneys here had no special author- 
i ty  for the purpose indicated, nor has there been any general appearance, 
actual or constructive. True, there are decisions to the effect that 
when a motion for a continuance has been made and allowed, this will 
be considered a general appearance of the moving party, but such a 
ruling will no doubt be found to obtain in cases where the motion was 
made generally for the continuance of the cause, and not as here, where 
the appearance was expressly restricted to the special purpose of mov- 
ing to dismiss for want of jurisdiction, and there was only a request for 
a temporary continuance of the motion. I n  so far  as the action seeks to set 
asidethe notes for fraud, and to enjoin their transfer, this is strictly an 
action i n  personam. An injunction can only operate i n  personam; and 
unless jurisdiction of the party can be acquired, the attempted proce- 
dure is a nullity, and, on motion properly made, it should be dismissed. 
Hinton v. Ins. Co., 126 N. C., 18; Telegraph Co. v. Teleg~aph Co., 49 
Ill., 9 0 ;  Haxelhurst v. R. R., 43 Ga., 13; High on Injunctions ( 4  Ed.), 
sec. 33. 

I n  Hinton v. Ins. Co., i t  was held: "The States of the Union being co- 
equals in  authority and power, no State, through its courts, can extend 
i t s  coercive power, nor provide for personal service of process, nor af- 
fect by judicial determination property outside of its own territory. 
Any such attempt to extend its jurisdiction beyond its own limits over 
persons or property in  another State is without authority and void." 

I n  Eazelhurst v. R. R., 43 Ga., supra, i t  was held: "That a court of 
equity of this State will not enjoin nonresidents of the State who are 
not and cannot be served with process, and who are outside of its bound- 
aries, from doing acts of a personal character beyond the State lines and 
beyond the jurisdiction of its process for contempt of its order." 

And in  High on Injunctions, see. 33, the doctrine is stated as follows: 
*'The jurisdiction of equity by way of injunction being, as we have al- 
ready seen, strictly in persoltam,, i t  will not be exercised against persons 
and property beyond the borders of the State in  which the proceedings 
a re  instituted. Neither law nor comity between distinct State govern- 
ments recognizes the authority of one State to exercise jurisdiction over 

citizens and property beyond its borders. Nor will equity at- 
(612) tempt by injunction to restrain a nonresident defendant, who has 

not been served with process, and who is not subject to the juris- 
diction of the court, from performing some act beyond the State even 
though there has been constructive service by publication as to such 
defendant." 
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I t  is no satisfactory answer to this position that if the process is void, 
defendant need not regard it. One whose rights are involved and af- 
fected by an order of this character is not required to test its validity 
by disobedience, and thereby risk the process of contempt, but he may 
appear specially and have the court determine and inform him as to the 
validity of the proceedings; and if i t  be shown on the hearing that no 
personal service of process has been or can be had within the jurisdic- 
tion, the injunction should be dismissed (Adurns v. Lamar, 8 Ga., 83-87) 
and if the ruling be against him, an appeal presently lies. 

This is the very course suggested and commended in Clark v. Mfg. 
Co., 110 N. C., 111, that the party affected should appear speciall, and 
if the ruling be against him he can preserve his rights by noting an 
exception and entering a general appearance. True, it is held with us 
that where a motion to dismiss for want of jurisdiction is overruled, the 
party can only note his exception and proceed with the cause, and that 
no appeal then lies; but this is on the ground that overruling such a 
motion to dismiss is not ordinarily an appealable order, in that no sub- 
stantial right of the litigant is thereby affected; but when the process 
is that of an injunction, an order continuing same, if valid, then and 
there affects a substantial right, and so an appeal, as stated, presently 
lies. 

I t  was suggested that this being an action to set aside the notes of resi- 
dent debtors, i t  could be treated as a proceeding quasi in Tern, as in cases 
of attachment, but this position is not sustained by authority. As a 
general rule, and for general purposes, the situs of negotiable notes is at 
tht! home of the creditor. I t  is otherwise, as indicated, in the case of 
attachment, wherein the situs of notes, for purposes of the process, is 
held to be at the home of the debtor. Cooper v. Security Co., 122 N. C., 
463. This exception to the general rule is made chiefly on the ground 
that the court process in such case operates on the indebtedness and af- 
fects the conduct of the debtor concerning it, to wit, in reference to its 
payment and satisfaction; and, this being recognized doctrine, creditors 
by note take and hold them subject to its application in cases where 
attachment lies. The same principle has been upheld in case of 
creditors' bills operating in the nature of equitable fi. fas. (Beach (613) 
on Injunctions, sec. 82 citing Bragg v. Gayfior, 85 Wis., 68) ; 
and also in actions affecting the title and interest of nonresidents in 
realty situate within the jurisdiction, as in Vick v. Plournoy, mpra;  
Armdt v. Xuggs, 134 U. S., 116. 

But in our case the relief sought can only be made effective by operat- 
ing on the creditor and his interest in the notes and his conduct con- 
cerning them; and the situs of the notes, for the purpose of this action, 
therefore, comes under the general rule and must be considered as at  the 
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home of the creditor. Himton v. Ins. Co., supva; Adams v. Lamar, 
supra. 

I n  this last case, Nhbet, J., quoting with approval from Dearing v. 
Bank, 5 Ga., 503, states the correct principle, as follows: "That the 
courts of this State have no extra territorial iurisdiction and cannot 
make the citizen of foreign States amenable to their process or conclude 
them by a judgment in personam without their consent; and a judgment 
in personam against a citizen of a foreign State, in a cause wherein he 
did not- appear, although notice was served on him by publication, is a 
nullity.'' 

We are of opinion, therefore, and so hold that defendants' motion in 
the present case was jurisdictional in its nature; that they had the right 
to appear specially, and, having properly noted their exceptions, they 
could test the validity of the injunction order by a present appeal, and 
that there was error in refusing to dissolve the injunction in accordance 
with their motion. On the record, however, we do not think the action , 

could be dismissed, and this by reason of the claim for damages for 
faud and deceit on the part of defendants in obtaining the notes in 
question, and the attachment issued in the cause and levied on indebted- 
ness to defendants of certain citizens of Caldwell County, etc. We 
have held, in Worth v. Trust Co., ante. 191. that under our statutes an , , 
attachment lies in a case of this character, citing, among other author- 
ities, and as more especially pertinent to this case, Paper Co. v. Searing, 
54 N. Y. Supreme Court, 237. And this process, as stated, having 
been levied on indebtedness to defendants from persons within the iuris- 
diction of the court, the cause will proceed for the purpose of condemn- 
ing and applying the property levied on to such indebtedness as plaintiff 
may be enabled to establish on the trial. Penmoyer v. Neff, supra. 

The injunction will be dismissed and the cause otherwise conducted 
in accordance with this opinion. 

Error. 

Cited: Finch u. Slater, 152 N. C., 156; School v. Peirce, 163 N. C., 
430; Armstrong v. lirinsell, 164 N. C., 128; Johnson v. Whilden, 166 
N.  C., 109. 

J. V. WALLACE v. TOWN O F  NORTH WILKESRORO. 
(Filed 8 January, 1910.) 

1. Injunction, Temporary-Order Dismissed-Appeal and Error-Acts 
Accomplished-Abstract Propositions. 

An appeal from the dissolution of a restraining order will not be con- 
sidered, when it appears that acts sought to be restrained have been 
committed, the appeal thus presenting merely an abstract proposition. 

590 
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2. Appeal and Error-Interlocutory Orders-Appeal Dismissed-Procedure. 
The dismissal of an appeal from an interlocutory order dissolving an 

injunction does not necessarily dismiss the action, but leaves it pending 
in the Superior Court. 

APPEAL by plaintiff from Coumill, J., refusing to grant an (614) 
injunction, heard at chambers in Hickory, 17 July, 1909; from 
WILKES. 

Benbow & Cavimss for plaintiff. 
Finley & H e d r e n  for defendant. 

BROWN, J. This cause was duly instituted against the town of North 
Wilkesboro. A temporary restraining order was issued in said cause 
by W. R. Allen, J., restraining the town of North Wilkesboro from pur- 
chasing the Hackett Mill property, to be used for municipal purposes 
in the way of installing a water system and supplying the town with 
drinking water. 

The temporary restraining order was heard by W. B. Cou.nci21, resi- 
dent judge of the Thirteenth Judicial District, at chambers, in Hick- 
ory, N. C., on 17 July, 1909, and, after being heard, was dissolved. 
From such judgment the plaintiff appealed. 

I t  was admitted upon the argument that as soon as the judge below . 
dissolved the restraining order the defendant commissioners purchased 
the property, and that the transaction has been completed by the exe- 
cution of a deed. 

I t  is further called to the attention of this Court that, since the said 
purchase has been made and the deed executed, the General Assembly of 
1909 has ratified and fully confirmed the purchase. Chap. 112, sec. 21, 
p. 289, Private Laws 1909. 

As this case is not before us upon its merits or upon any issues raised 
by the pleadings, but oilly upon an appeal from an interlocutory 
order, the necessity for the hearing of this appeal 'has been (615) 
obviated, since the defendant has accomplished, pending this ap- 
peal, the purchase of the Hackett property and the utilization of the 
same for the purposes for which is was purchased, and the purchase has 
been ratified by the lawmaking power. 

The Court will not pass on a mere abstract proposition. Pickler v. 
Board of Education, 149 N. C., 223. I n  this case, Clark, C. J., says: . 
"Pending this appeal, the new schoolhouse has doubtless been built. I f  
that appeared, we would not decide an abstract question." See, also. 
per cum'am order in a similar case of Harrison v. New Bern, August 
Term, 1908. 
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The dismissal of this appeal from a n  interlocutory order does not 
dismiss the case. I t  i s  still pending i n  the Superior Court of Wilkes, 
and the parties may proceed as they may be advised. 

Appeal dismissed. 

Cited: Reid v. R. R., 162 N. C., 359; Moore v. Molzumewt Co., 166 
N. C., 212. 

J. B. CROCKETT v. R. B. BRAY, S H E R I ~ ,  AND M. MAKELEY. 

(Filed 8 January, 1910.) 

1. Judgments-Lands-Levy-Quieting Title-Injunction. 
The plaintiff showing title to lands by deed expressing a valuable con- 

sideration, made and recorded prior to an attachment levied thereon by 
a judgment debtor of his grantor, may maintain his action to quiet title 
under the provisions of chapter 763, Public Laws of 1903, amending chapter 
6, see. 1, Public Laws 1893, now Revisal (Pell's), see. 1559; and when 
defendant has answered alleging fraud of plaintiff in the procurement of 
his deed, an injunction will lie restraining the sale under the levy until 
the issue of title can be determined. 

2. Deeds and Conveyances-Corporations-Officers-Present Consideration- 
Fraud-Questions for Jury. 

A deed made by a lumber corporation to its principal officers of a large 
tract of land, expressing a present consideration, which, being subject to 
the lien of a prior mortgage, appears to be adequate, will not be declared 
fraudulent and void as a matter of law; and though the burden be upon 
plaintiff, alleging that he is a purchaser for value and without notice of 
fraud, if any existed, to show that he bought for a valuable consideration 
and without notice, the question is one for the determination of the jury 
under the issue raised by defendant's allegation that i t  was conveyed to 
defraud him and the other creditors of the grantor. Edwards v. Supply 
Co., 150 N. C.; 171, in which the consideration for the deed in controversy 
was a presxisting debt, cited, approved and distinguished. 

3. Injunctions Dissolved-Appeal and Error-Injunction Continued-Bond- 
Procedure. 

The Supreme Court in this case having overruled the judgment of the 
lower court in dissolving the plaintiff's injunction, requires the p la in ts  
to give a bond in a certain named sum, payable to defendant, with sureties 
approved by the Superior Court clerk, with order that defendants be noti- 
fied of its tender that they may object to its sufficiency; the bond to be 
filed within fifteen days from the filing with said clerk of a certified copy 
of this opinion, and conditioned to pay cost of the action and the principle 
and interest of the debt, if defendant's right of attachment and execution 
on the lands in question be finally upheld. 
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APPEAL from Ward, <T., from PEJRQUIMANS, on refusal of plain- (616) 
tiff's motion for injunction, in an action brought to the Fall 
Term, of the court, 1909. 

I n  October, 1906, M. L. Eure conveyed to Crockett Lumber and Pile 
Company, a Virginia corporation, the Eure Farm, in Perquimans Coun- 
ty, and certain personalty thereon situate, for the recited consideration 
of $13,000. On the same day, the lumber company executed to W. T. 
Shannonhouse, as trustee, a deed of trust, conveying all the property 
conveyed to it, to secure to said Eure the payment of notes aggregating 
$10,000, the balance of the purchase price. On 24 January, 1908, said 
company, for the recited consideration of $9,000, conveyed 'and sold said 
real estate, and sold certain personal property to J. B. Crockett and 
H. A. Crockett, by deed, duly recorded 24 May, 1908, and the said prop- 
erty was thereafter listed by the purchasers for taxation. On 8 Septem- 
ber, 1908, H. A. Crockett sold and conveyed his interest in said property 
to J. B. Crockett. On 18 May, 1908, M. Makeley, Jr., brought suit in 
the Superior Court of Hyde County against the Crockett Lumber and 
Pile Company, which was returned not served. Alias summons was 
issued 15 August, 1908,. which was also returned not served. On 19  
August the plaintiff, M. Makeley, Jr., sought and obtained an attach- 
ment upon the property of the lumber company, and the same was levied 
by the defendant Bray, sheriff, upon the personal property and the land 
conveyed by the lumber company to the plaintiff, J. B. Crockett. I n  the 
action brought by Makeley the lumber company filed no answer and 
entered no appearance, and i t  was adjudged therein that the lumber 
company was indebted to plaintiff Makeley in the sum of $1,350 and 
interest and costs, and the attached property was condemned to its pay- 
ment, and order of sale directed to issue. The plaintiff Crockett then 
brought this action, having by claim and delivery taken the personal 
property levied upon in the attachment, and sought to enjoin the 
sheriff and Makeley from selling the land pursuant to the adver- (617) 
tisement of sale. The defendant denied the plaintiff was a pur- 
chaser for value, and averred that the lumber company sold the prop- 
erty with the intent to defraud and delay its creditors; that the Croclc- 
etts were the principal officers of the corporation, the lumber company, 
and the deed was also, for this reason, fraudulent. The plaintiff denied 
all allegations of fraud, claimed he was a born fide purchaser for value 
before Makeley. brought this suit; that the corporation was solvent, and 
prayed the court to ehjoin the sale of the real estate until the title of the 
plaintiff could be tried. His Honor declined to continue the restrain- 
ing order and to enjoin the sale by the sheriff under the process issued 
from the Superior Court of Hyde County, and the plaintiff appealed to 
this Court. 

15138 593 
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W. T. Shannonhouse, Charles Whedbee and P. W.  McMullan for 
plaintiff. 

W. M. Bond and Aydlett & E h r i n g h w  for defendant. 

MANNING, J. The evident trend of enlightened legislation is to re- 
move, before sale, all defects of title to property sold under judicial 
process. Its object is to have property sold under process of the courts, 
bring the highest price, and, as far  as possible, to eliminate speculation 
in defective titles to property sold by its process. The courts have been 
liberal in construing this remedial legislation. I n  Campbell v. Cronly, 
150 N.  C., 457, Mr. Justice Cormor, in an able and elaborate opinion, 
reviews the policy and effect of this legislation and the decisions of 
many courts, and says: "The wisdom of enlarging the power of the 
court to deal with the subject is manifest. I t  is highly important to 
private right and public interest that titles shall be rendered secure and 
certain. . . . The unanimity with which judges have recognized the 
wisdom of the legislation, giving it a liberal construction, has made i t  
effective." The first legislative act of this State looking to this end 
was the act of 1893 (ch. 6). Under this act, the Court held, in Daniels 

a .  Fowler, I20 N. C., 14: "As to the fifth ground of demurrer, there is 
an allegation that the defendants claim that S. H. Fowler made a deed 
of trust, that what purports to be such is on record, and that defend- 
ants are holding under it. This is sufficient, under Laws 1893, ch. 6, 
to proceed to have the cloud removed, though the plaintiffs are not in 
possession." And in McLean v. Shuw; 125 N.  C., 491, this Court said: 

."Under a line of decisions of this Court, culminating with Mc- 
(618) Namee v. Alexander, 109 N. C., 242, it was held that a plaintiff 

could not maintain an action to remove a cloud upon his title 
unless i t  appeared affirmatively that he was rightfully in possession df 
the land. The act of 1893 (ch. 6), extended such relief to those who 
were not in possession. Daniels v. Fowler, 120 N. C., 14. We think, 
however, that i t  is not in contemplation of the act that a judgment lien 
should be included in the terms 'estate' and 'interest,' as they are used in 
the act." This case was decided at September Term, 1899. The Leg- 
islature, at its session in 1903, by ch. 763, amended the Public Laws 
1893, ch. 6, sec. 1, by adding thereto the following words: "And ih any 
case in which judgment has been or shall be docketed, whether such 
judgment shall be in favor of or against the person bringing such action, 
or shall be claimed by him, or shall affect real estate claimed by him, 
or whether such judgment shall be in favor of or against the person 
against whom such action may be brought, or shall be claimed by him, 
or shall.affect real estate claimed. by him, the lien of said judgment 
shall be such claim of an estate or interest in real estate as is con- 

594 
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templated by this act." The act was further extended by ch. 888, . 
Laws 1907, but this amendment does not affect nor is i t  pertinent to the 
present action. It ,  however, illustrates the policy of enlarging this 
remedial legislation. These several acts will be found in sec. 1589, 
Pell's Revisal. We do not think that there can be any doubt that the 
uncontroverted facts of the present action bring i t  clearly within the 
provisions of ch. 763, Laws 1903. Makeley has had his debt ascer- 
tained and determined by a judgment of the court. By attachment 
levied on the land, he has brought the land within the jurisdiction of 
the court and has had it condemned as the property of the lumber com- 
pany, to the satisfaction of his debt. The plaintiff clmaims the entire 
and absolute estate in the land, and the deeds under which he claims 
are offered in evidence, and antedate not only the action of Makeley, 
but the levy of the attachment. The real estate claimed by him is 
affected by the judgment and is specifically condemned to its payment, 
and is thus brought within the provisions of the act. He  is therefore 
entitled to maintain this action. 

The second quehion argued before us and presented by the record is 
that the deeds under which plaintiff claims are so clearly fraudulent, 
as against Makeley, that they are void, and ought not to be regarded 
by this Court as establishing even a prima facie case for the interposi- 
tion of the court by injunction. The deed from the lumber company 
recites a present consideration of $9,000. At that date there was un- 
paid on the mortgage or deed of trust a very large sum, amount- 
ing to several thousand dollars, and plaintiff's purchase was (619) 
subject to this debt. The plaintiff alleges the price he paid 
was the full and fair price. There is no denial of these facts. The 
plaintiff further alleges he was a purchaser without notice of any 
fraud, if any exi-sted. This is denied by defendants. While, under 
the principle announced in Cox v. Wall, 132 N. C., 736, the burden is 
on the plaintiff, as the purchaser of property alleged to be conveyed 
to defraud creditors, to show that he bought for a valuable considera- 
tion and without notice, yet an issue directly raising this question is 
presented by the facts of this case, and i t  is for a jury to determine 
the truth of it. I t  is further alleged that the lumber company was 
solvent and owned in this State other property than the property at- 
tached sufficient to pay the judgment of Makeley. We do not think the 
principle announced in Edwards v. Supply Go., 150 N. C., 171, and 
cases cited, or McIver v. Hardware Co., 144 N. C., 478, so conclusive 
of this case, as presented upon the affidavits, as to withdraw the de- 
termination of the alleged or presumed fraudulent intent and purpose 
from a jury. The grounds upon which the mortgage considered in the 
Edwards case, supra, was held invalid, are thus stated: "(1) The officers 
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of the company had no right to take advantage of this knowledge of its 
financial condition to secure a preference for themselves on all of its 
property as to a prebxisting debt. (2) The mortgage was executed 
without any authority from the stockholders. ( 3 )  I n  addition, so far 
as this mortgage for a preexikting debt was upon a stock of goods con- 
tinually being depleted and renewed, possession being retained by the 
mortgagor, the mortgage being on all its property and in favor of its 
officers, the referee was justified in holding that i t  was void as to the 
other creditors." I n  the present case, so fa r  as i t  now appears, the 
consideration was a present consideration,. not a pregxisting debt, and 
a full, fair price for the property. I n  the Edward.~ case, wpra ,  this 
Court said: "It would have been otherwise if, at the time the money 
was authorized to be borrowed, the company had authorized the mort- 
gage to be executed to secure its officers, who agreed to sign the note as 
endorsers." The decisions of this Court place upon plaintiff certain 
well-settled burdens of proof; but whether he can successfully carry 
them, either to the satisfaction of the trial judge or to the jury to whom 
he may submit the issues, i t  would be improper for us to forestall by 
the expression of any opinion. I t  seems to us, the facts, as they appear, 
sufficiently present a case for the interposition of the court, by its re- 

straining order, preserve the status quo until the issues made 
(620) by the pleadings have been passed upon by a jury or the trial 

court. The plaintiff will be required to file a justified bond, in 
the sum of $2,000, payable to the defendants, with sureties approved by 
the clerk of the Superior Court of Perquimans County, and the defencl- 
ants will be notified of the tender of the said bond, that they may object 
to its sufficiency. The bond shall be filed within fifteen days from the 
filing of a certified copy of this opinion with the clerk of the court of 
Perquimans County, and he conditioned to pay the costs of this action 
and the debt, principal, interest and costs of the defendant Makeley, 
if it shall be finally determined that the property attached was subject 
to the payment of said Makeley's debt; and, upon the acceptance of the 
bond, as directed, the defendants will be enjoined from proceeding to 
execute the power of sale until the final judgment. Upon plaintiff's 
failure to give the bond herein directed, the order of his Honor will 
remain undisturbed. The costs of the appeal will be divided equally 
bet wee^ the plaintiff and defendants. 

Error. 

Cited: Hobbs v. Cashwell, 152 N. C., 190; Bowman. v. Ward, ibid., 
603; Eddleman. v. Lentz, 158 N. C., 73; Smathers v. Hotel Co., 168 N. 
C., 71; Harris v. Distr ibutkg  Co., 172 N. C., 15. 
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ELIZABETH A. SMITH v. C. H. MILLER. 

(Filed 8 January, 1910.) 

1.  states-contingent Remainders, Sale of-Statutes-Constitutional Law.  
Revisal, sec. 1590, providing for the sale of contingent remainders, is 

constitutional and valid. 

2. Estates-Contingent Remainders, Sale of - Interests Safeguarded - Void 
Decrees - Reinvestments - Funds in Hand-lncompleted-Investment, 
Sale of-Liens-Notice-Procedure-Appeal and Error. 

I n  a n  action brought under the provisions of Revisal, sec. 1590, to sell 
certain lands devised to E. for life and a contingent remainder to her 
children, it appeared that  to further a scheme to erect a hotel on one of 
the city lots, the court had decreed the sale of certain other of the lands 
and had appointed a commissioner to  act in  furtherance of its object. 
The lands were sold and the proceeds applied to the building of the hotel, 
but only haring funds sufficient to erect the skeleton work of the hotel, 
other of the lands were decreed by the court to be sold, and their pro- 
ceeds to be likewise applied ; these would not be sufficient for the purpose, 
and when erected the hotel would not be a desirable investment, especially . 

i n  the unfurnished condition in which i t  then would be left:  Held, (1) 
the decree for the further sale and reinvestment was void, not meeting the 
statutory requirement that the interests involved should be properly safe. 
guarded ; ( 2 )  that  the court was without authority to order a n  investment 
or reinvestment of funds not then available, but depending upon the out- 
come of future sales of the land, and of this, notice was implied to third 
persons; (3)  that  the purchasers a t  the sale of the land derived a clear 
tit le thereto; (4) that  the commissioner came under no personal liability 
t o  the contractor or material men of the hotel building ; (5)  that  endorsers 
of a note made to procure money for building the hotel had no claim on 
the  hotel lo t ;  (6) that  the commissioner sell the hotel lot and report t o  the 
court, and that  the proceeds be held for the benefit of the devisees to the 
extent of the value of the lots and the costs of improvements thereon free 
from the claims of material men, etc.; ( 7 )  that  the claim of priorities of 
material men among themselves may not arise, in  this case, as  the hotel 
property may not bring sufficient to  pay the amount to  be paid to the 
devisees, and this question will not be now passed upon. 

HOKE, J., concurring in result; MANSING, J., did not sit. 

APPEAL f r o m  Peebles, J., at  J u n e  Term, 1908, of BUNCOMBE, (621) 
by,  Engineering Company a n d  S. J. B e a n  Company. 

T h e  facts a r e  stated i n  the  opinion of t h e  Court.  

George A. Shuford, Mark W .  Brown and A. D. Monteith for Weaver 
B Stepp. 

4loor.e & Rollins for appellant. 
F. A. Sondley and A. S .  Barnard f o r  Miller. 
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WALKER, J. This action was brought, under sec. 1590 of the Revisal 
of 1905, for the purpose of selling certain land or lots, situated in the 
town of Asheville, and reinvesting the proceeds of sale in the improve- 
ment of other property belonging to the parties interested. The court 
below found the following facts, substantially: 

1. I n  1856, James M. Smith died, seized and possessed of two tracts 
of land, situated in the town of Asheville and fully described in  the 
pleadings. He  left a last will and testament, so as to pass real and per- 
sonal property, and by i t  devised certain tracts of land to Elizabeth A. 
Gudger, to her sole and separate use and benefit, for and during her 
life, with remainder to such of her children as might survive her and 
those representing the interest of any that might die leaving children. 

2. The plaintiff, Elizabeth Smith, is the life tenant mentioned in said 
will, and the defendants, Lula R. Miller (wife of C. H. Miller), J. H. 
Gudger, Mary E .  Weaver, Lula R. Stepp, C. H. Miller, Jr., Henry V. 
Gudger, Joseph P. Gudger, John C. Gudger, Edwin Mc. Gudger, E. H. 
Miller, L. G. Miller, J. R. Miller and E. R. Miller, are the children and 

grandchildren of the said Elizabeth A. Smith, and, together with 
(622) said Elizabeth, are all the persons in esse who have or may have 

any possible interest in said lands. 
3. The tract situated in  the angle of Main and College streets had 

some improvements on it, and yielded an annual income considerably 
in excess of the taxes and assessments on the whole of the property, while 
the other tract was unimproved and yielded little or no income. At the 
commencement of this action, and now, both of said tracts of land were 
not worth more than $130,000. The first order of sale authorized C. H. 
Miller to sell tract No. 2 (the unimproved tract). No sale was made 
under this order. At April Term, 1904, without any reference or find- 
ing of facts, an order was made, by consent (minors being interested), 
authorizing and directing C. H. Miller to sell such parts of tract No. 1 
(the improved tract) as he thought best, not to exceed one-half thereof. 
From time to time, sales of parts of said tract of land were made, reported 
and confirmed, until, at March Term, 1906, said C. H. Miller, as com- 
missioner, made a report to the court that he had sold parts of said tract 
of land, amounting to $24,205, and that, after paying all taxes, street 
assessments and costs, he had $2,729.08 left; "that, preparatory to in- 
vestment of said sum, together with such other amounts as may be neces- 
sary to be realized from future sales, the commissioner has had torn 
away from the .corner of North Main and College streets what has been 
known as the Old Buck Hotel building, and has had plans drawn, and 
devised ways and means looking to the erection on said site of a modern 
hotel and business block, which, according to the estimates of the super- 
vising architect, will, when completed, cost nearly $150,000." This report 
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asked for an order to sell all of tract No. 2 (unimproved) and to apply 
the proceeds to the erection of a building at the corner of North Main 
and College streets, as hereinbefore indicated. This report was dated 
31 March, 1906. Thereupon, the matter was referred to J. B. Cain, to 
report at his earliest convenience as to the advisability of reinvesting 
the proceeds in the manner indicated by said commissioner. At March 
Term, said Cain, as referee, made a report that, in his opinion, the in- 
terest of all parties would be enhanced by the reinvestment asked for. 
The report of said Cain, as referee, did not contain the finding of a 
single fact from which the court could determine the value or worthiness 
of Cain's opinion. At March Term, 1906, an order was made, granting 
leave to said Miller to reinvest the proceeds of sales heretofore had and 
hereafter to be made in improvements of the kind and character designa- 
ted in said Miller's petition, to wit, in the erection of a hotel, etc., 
on the lot at  the corner of North Main and College streets, such (623) 
investment to be made under the supervisio~ and direction of said 
commissioner, who will give the matter his first and best attention and 
make a report of his proceedings as he may from time to time be re- 
quired by this court. At the time this order was made, no itemized esti- 
mate as to the cost of the improvements had been exhibited to the court 
and filed. 

4. The said C. 8. Miller then made contracts for the erection or con- . 
struction of the said building, including structural concrete work, con- 
crete piers, steam heating, plumbing, stone work, electrical and telephone 
wiring and fixtures, cornering columns, plate and other glass, screens 
for windows and doors, painting, additional concrete walls, concrete 
flooring, elevators, partitions, upholstering, doors, inside trimming, etc., 
amounting in the aggregate to $193,350.53. The said Miller employed 
one R. S. Smith, a competent architect, to make plans for said building 
and to superintend the work on the hotel. There was no effort made to 
construct on said land any "business block." Shortly after the making 
of the above-mentioned contracts (which did not provide for the build- 
ing of the outer walls, except in so far as the concrete pillars or up- 
right beams would constitute a part of said walls), said R. S. Smith and 
C. H. Miller concluded to add to the cost of said structure, and placed 
the lowest estimate of the cost at $225,000. C. H. Miller made no con- 
tract with any one looking to or with the view of building a hotel on 
said corner lot at  a cost of less than $193,250, and this did not include 
the building of the outer'walls. The value of the corner lot in the angle 
of North Main and College streets, on which a skeleton of a concrete 
hotel had been built, without the skeleton concrete structure, is, and was 
when the concrete structure was commenced, worth $25,000. That, of 
the proceeds of the sales of land made by orders of this court, the sum 
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of $30,295.28 has been expended i n  the erection of the said concrete 
skeleton of a hotel-$24,313.10 by C. H. Miller, including his' accounts 
against Faragher Company and Edwin McKay Company, and $5,982.18 
by W. R.  Whitson, commissioner. The said structure is a plain, rec- 
tangular building, with a hollow running about two-thirds of its length. 
This fact was found by a careful inspection of the structure by the 
judge himself. I n  order to complete the hotel according to the plans of 
the architect and the contracts signed by C. H. Miller, i t  will take at  
least $100,000, in addition to what has been spent. I t  is not to the in- 
terest of the James M. Smith devisees to sell any more of said lands and 

reinvest the proceeds in  completing said hotel. I f  the proceeds 
(624) of the sales of the balance of said lands were sufficient to com- 

plete the hotel, i t  would leave nothing with which to furnish the 
said hotel. No hotel man would lease the building and furnish it upon 
a term of less than twenty years, and such a lease could not be made. The 
location is well suited to attract commercial travelers, but very badly 
situate$ to attract summer and winter visitors, the city of Asheville 
being a health resort. On 20 October, 1906, C. H. Miller-resigned as 
commissioner, and W. R. Whitson was appointed in his place. 

5. The court further found that the first order of sale, made 1 Decem- 
ber, 1903, described only tract No. 2, and that at  April Term, 1904, this 
order was modified so as to authorize C. H. Miller, commissioner, to 
sell such part  of the lot as he might select, not exceeding one-half thereof. 
The court rejected the proposal of those claiming liens against the land 
to oomplete the hotel by the sale of the balance of the James Smith 
lands, and found that i t  would not be to the interest of the devisees of 
James Smith to do so, and that the hotel, when completed in  that way 
and without furniture, would not yield any income. 

6 .  Numerous exceptions were filed to the report of the referee, and 
were heard by his Honor, ~ u d ~ l  R. B. Peebles, a t  chambers, by consent 
of the parties; and in considering and passing upon the exceptions, his 
Honor found the foregoing facts, and upon them he adjudged that the 
court had no general jurisdiction, in  law or equity, to sell the lands of 
J. M. Smith, and that i t  could act only by virtue of the statute (Re- 
visal of 1905, sec. 1590)) and that this statute conferred a special and 
limited power to sell the land and reinvest the net proceeds of sale, after 
deducting the costs and expenses; that the sta'tute did not confer upon 
the judge or the court the power to borrow money or create a debt or 
charge upon the land. 

The judge further held, as matter of law,.that the decree authorizing 
C. H. Miller, the commissioner, to contract for the building of a hotel, 
a t  a cost of $193,503, or even a t  $150,000, when the court had less than 
$50,000 in  cash and less than $40,000 worth of land which had been 
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ordered to be sold, but which had not been sold, was void upon its face; 
that all persons who dealt with C. H. Miller, as commissioner, were 
bound to examine the record to ascertain that the court had jurisdiction 
of the person and the thing or subject-matter of the action, and that an 
inspection of the record would have shown that the order authorizing 
C. H. Miller to build the hotel was void for want of power. No one 
of the parties to this action has any satutory lien on the hotel 
structure or the land on which i t  is situated, and no one of the ( 6 2 5 )  
parties who furnished materials for or performed work on said 
structure has any personal claim against C. H. Miller, for the reason 
that i t  was not contemplated that he should be held personally liable. 
No one of the parties who endorsed C. H. Miller's note, or notes, to en- 
able him to procure money from a bank, has any claim whatever on said 
hotel lot. That Gay Green has no right, title or interest in  or to the 
purchase-money notes deposited with him by C. H. Miller, and that 
W. R. Whitson, as commissioner, is hereby ordered to collect the same 
and hold the proceeds, to be hereafter invested, by order of court, in  
real estate, subject to the same uses, trusts and limitations as those men- 
tioned in the will of James Smith. That none of the parties who have 
intervened in this action has any statutory lien on the hotel or the land 
on which i t  is situated. 

The court further held that certain of the parties who claim liens 
upon the lands, while they did not have any statutory liens, were yet en- 
titled to an equitable lien upon the lot on which the hotel was erected, 
to the extent of the enhanced value of said lot by the labor done and 
materials furnished for the construction of the hotel building, subject, 
howerer, to a prior lien in favor of the devisees of James M. Smith, to 
the extent of the value of said lot and the proceeds of the sales of other 
lands put into the hotel structure. The court made other rulings con- 
cerning the rights and liens of the several claimants as between each 
other, with references to the priority of the liens and validity of the 
claims. 

The court thereupou ordered that W. R. Whitson, as commissioner, 
sell the lot on which said concrete structure or hotel building is situated, 
i n  the angle of North Main and College streets, with the impravements 
thereon, to the highest bidder upon the premises, and gave special direc- 
tions as to the notice of sale and the collection of the purchase-money, 
and dir'ected the commissioner to report to the next term of the Superior 
Court. The court further directed that, out of the proceeds of sale, the 
commissioner should pay the costs of th,e sale and retain the sum of 
$25,000, the value of the lot, and $30,295.28, the proceeds of the sale of 
lands invested in said structure, with interest from 15 March, 1907, and 
the balance, if any, the commissioner was directed to pay the claimants, 
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or lienors, according to their rights and priorities therein, as set forth 
in  the decree. I t  was further directed that the sums of $25,000 and 
$30,295.28, with interest, and the amounts realized from the sales of 

lands i n  the hands of the commissioner, or which may hereafter 
(626) come into his hands, together with what he may collect on the 

judgment of C. H. Miller or his surety, should be held by the 
said commissioner, W. R. Whitson, to be reinvested according to the 
provisions of the statute, and under the direction of the court, after 
deducting therefrom the costs and expenses of the sale of such lands as 
had theretofore been sold. with further directions to the commissioner 
that he make proper inquiry and report to the court what property 
should be purchased for the investment of said proceeds of sale and other 
funds in his hands, and requiring him to find the facts and state the evi- 
dence upon which they are based, in order that the judge presiding i n  
the Superior Court and passing up0.n his report could give the directions 
as to the legal rights of-the parties, upon the facts thus reported. The 
court, in its judgment, also directed how the costs and expenses of this 
proceeding should be paid, and retained the cause for further directions. 

, To the judgment of the court nearly all of the parties excepted and 
appealed to this Court, and the cause is now before us for the purpose 
of passing upon the correctness and validity of the judgment which 
Judge Peebles rendered in  the court below. Before doing so, we must 
commend his Honor for the able. careful and painstaking manner in  - 
which he has considered the case in its various aspects and prepared the 
judgment, to which we have just referred. I n  several respects the case 
is a very complicated and difficult one, if we would undertake to pass upon 
the questions raised by the several claimants, who assert that they have 
liens umon the lot in  the said angle a t  the corner of North Main and 

u 

College streets, in the city of Asheville, but we do not consider it neces- 
sary to pass upon these queslions until the lot and the structure thereon 
have been sold and the amount realized from the said sales can be defi- 
nitely ascertained. I t  is true that his Honor finds that the value of the 
lot, by itself, is $25,000, and that something more than $30,000 has been 
invested in  the uncompleted hotel building, but i t  may be that the actual 
sale of the property will show that a sufficient amount of money cannot 
be realized thereby to pay more than the sum which the court in its 
judgment finds as a matter of law belongs to the devisees of James 
Smith, to whom the lot belonged, and whose property had been sold and 
invested in the construction of the hotel building. 

u 

I n  this case the court ~ o u l d ~ h a v e  had no power to order a sale of the 
property of James Smith but for the act of 1903, ch. 99, amended by 

the act of 1905, ch. 548 (Revisal, see. 1590). We have con- 
(627) strued the statute and the section of the Revisal, to which we 

602 



N. C.] FALL TERM, 1909 

1 have referred, as authorizing the court to sell property limited upon 
a contingency, as provided by the statute, and to  invest the pro- 
ceeds of sale, either in  purchasing or in  improving real estate, so that 
the parties who own the property originally devised may make the same 
profitable by sale or receive an income therefrom. I n  other words, we 
held the said statute to be valid, as being a rightful exercise by the 
Legislature of its authority under the Constitution. Ande~son  v. Wil- 
kins, 142 N.  C., 154; McAfee v. Greem, 143 N.  C., 411; Hodges v. Lips- 
comb, 133 N.  C., 199; Smith v. Gudger, ib., 627. But the statutes t o  

I which we have referred authorize the sale of property limited upon a 

I contingency, and provides for properly safeguarding the interests of 
those who are not in esse, whether the estate so limited is to an uncertain 
person or upon an uncertain event. We quote the language of the 
statute : "The court shall, if the interests of all parties require or would 
be materially enhanced by it, order a sale of such property, or any part 

. thereof, for reinvestment, either in  purchasing or improving real estate, 
less the expense allowed by the court for the proceeding and sale; and 
such newly acquired or improved real estate shall be held upon the same 
contingencies and i n  like manner as was the property ordered to be 
sold. The court may authorize the loaning of such money, subject 
to its approval, un'til such time as i t  can be reinvested in  real estate, 
such time not to exceed two years." Revisal, see. 1590. 

It will be observed that section 1590 of the Revisal. which we have 
just quoted, authorizes the court to order a sale of such property, o r  
any part  thereof, for reinvestment, either in  purchasing or in  improving 
real estate. I t  i s  evident that the intention of the Legislature was that 
there should be no reinvestment until the amount realized from the sale 

I of the property had been ascertained, so that the court might restrict 
the investment within the limit of the amount of such proceeds of sale. 

1 I t  was not intended that the court should have the &wer to order a 
reinvestment of the proceeds of the sale of any property, for the purpose 
of a conversion, until i t  was known what was in hand to be so invested, 
for the simple reason that, if the investment so ordered before the sale 
of the prop&y and before i t  could be ascertained what amount the court 
would have to invest in other property, the amount of the investment 
might far  exceed the proceeds of the sale and involve the estate heavily 
i n  debt. The statute clearly points out the procedure by which a con- 
version of the property is to be accomplished, and i t  plainly appears, 
so that "he who runs may read," that the court must first 
know what amount i t  has to invest, before the investment is made (628) 
i n  order to avoid involving the estate i n  debt. We are therefore 
of the opinion, upon a careful perusal of the statute (Revisal, see. 
1590)) that the court had the right and the power to order a sale of the  
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property, which was in fact afterwards sold, for the purpose of rein- 
vestment, so that owners of the property, however their title may have 
been derived, might realize an income, which otherwise they would not 
do. This validates the title of the' pur,chasers of the property which was 
sold, and brings us to the consideration of the other question in  the case, 
namely, whether the court in  this case had the power to anticipate what 
would be the proceeds of sale, and to reinvest the same in the improvement 
of the property which was situated a t  the angle of North Main and 
College streets. This case is a striking illustration and example of the 
unwisdom. and impolicy of any such proceeding. It was surely not in- 
tended by the Legislature that an estate might be burdened by debt for 
the purpose of selling and reinvesting the proceeds, because such a course 
would manifestly defeat the object of the law, and the owners of the 
property might find their condition worse than i t  was before the sale 
was made. It was, therefore, not within the power of the court below 
to order a reinvestment of the proceeds of any sale of the property or to 
encumber the estate of James Smith with an indebtedness, for the pur- 
pose of improving the property above described, until the other 
had been sold and the net proceeds of sale had been ascertained. How 
the statute can bear any other construction we do not well see. 

We therefore hold that his Honor, Judge Peebles; was correct in his 
ruling that while the purchasers a t  the sale of the property, which was 
ordered to be converted into cash, for the purpose of improving the other 
property, acquired a valid title, or whatever title James Smith had 
therein, the court had no power to reinvest beyond the amount realized 
from the sale, and when i t  attempted to do so i t  was acting without its 
jurisdiction and without any authority given by the statute, which is 
the  only one upon which the several claimants in  this case rely. I n  this 
case the proceeds of sale are fa r  less than the amount necessary to com- 
plete thebuilding, and i t  will be necessary to sell other in  order 
to do so, and i t  is a t  least problematical whether the additional prop- 
erty, if sold, would bring enough to carry out or execute the present 
scheme of improvement. We therefore concur with his Honor in his 

said ruling, to the extent above set forth, and direct a sale of the 
((629) property by the commissioner, W. R. Whitson, and a report to 

the court, as provided in the judgment. 
The other auestions as to the liens and priorities of the claimants. 

we need not now decide. because i t  may turn out, as we have already 
said, that the property in the angle may not bring more than the amount 
which his Honor, Judge Peebles, by the judgment he entered, required 
to be paid to the devisees; and if i t  does not bring more than enough 
f o r  that purpose, the questions which were argued before us at  very 
great length and with unusual ability and learning will never be pre- 
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sented to us for our consideration and decision. We held, in  the case of 
Gray v. James, 147 N. C., at  p. 139, that where, in  a decision of the 
court below, or of this Court, the question presented in  the argument or 
briefs of counsel or i n  the record, may never arise for  adjudication, this 
Court will consider them as moot questions and will not undertake to 
pass upon them until i t  is ascertained by a sale of the property that they 
had become practical questions in  the case. I t  follows, therefore, that 
we cannot pass upon these questions but must merely affirm the de- 
cision of Judge Peebles, based upon his and our construction of the 
statute, and remand the case, with instructions to proceed in  the sale 
of the property and i n  other respects as directed in the judgment, leav- 
ing the other questions open for consideration and decision hereafter, if 
i t  becomes necessary to pass upon them. 

I f  the property is sold and the amount in  exoess of that which is to 
be paid to the devisees of James Smith is realized from the sale, the 
claimants or alleged lienors can present the questions before us which 
they have argued, and we will then consider what are their respective 
rights i n  the surplus, and proceed in  other respects to decide what may 
be then before us for our consideration. 

Modified and affirmed. 

HOKE, J., concurring in result. MANNING, J., did not sit. 

Cited: S. c. 152 N. C., 314; S. c. 155 N. C., 243; S. c., ibid., 248; 
S. c., 158 N. C., 100; Bullock v. Oil Co., 165 N.  C., 68. 

T. M. B A n L E  v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed S January, 1910.) 

1, Telegraphs-Messages Announcing Sickness-"Morning Trainp1-Negli- 
gence-Eyidence-Quickest Way-"Walked." 

When it is admitted that the first train a father could have taken to 
reach the bedside of his sick child would have been too late for him to 
have seen his child alive, had the message sued on, reading, "Your baby 
very sick; come on morning train," been promptly transmitted and de- 
livered, yet it is competent for him to show that had the message been 
promptly delivered, and not negligently delayed in the delivery from 9 
a. m. to the next day at 11 a. m., he could and would have walked the 
distance of thirty-five miles and have seen his child alive, thus avoiding 
the injury from which the damages demanded in his action arose. 

2. Same-Notice to Company. 
In an action for damages arising from the negligence of defendant tele- 

graph company in the delivery of a message to a father reading, "Your 
baby very sick; come on morning train," the importance of the message is 
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shown by that part of the message relatJng.to the sickness, and the latter 
part, "come on morning train," gives indication of the intent for him to 
come quickly; the company is put upon notice that the father may use the 
quickest way to get to the bedside of the child, and evidence that he could 
and would have accomplished this result in time by walking, as in this 
case, is competent, though it be admitted that it would have been too late 
if he had taken the train indicated in the message. 

3. Telegraphs-Negligence-Delivery-Evidence of Affection-Measure of 
Damages. 

In an action for damages alleged to have been caused a father by the 
negligent delay in the delivery of a message announcing the sickness of 
his child, with a request to come at once, by which he was prevented from 
seeing his child alive, evidence was competent, upon the measure of dam- 
ages, that the chi:d was a boy seventeen months old, could walk and 
talk, and could have recognized plaintiff, as he called him 6'papa." 

BBOWN and MANNING, 3J., dissenting. 

(630) APPEAL from Fergusort, J., a t  July  Term, 1909, of SWAIN. 
The facts are stated in  the opinion of the Court. 

W. T. Craw ford for plaintiff. 
George H. Fearons and Alfred S. Barnard for defendant. 

WALKER, J. -This action was brought to recover damages for  the neg- 
ligent delay of the defendant in  delivering a telegram, i n  words and 
figures as follows : 

BRYSON CITY, N. C., 29 January, 1906. 
T. M. BATTLE, Andrews, N.  C. 

Your baby very sick. Come on morning train. . 

M. T. BATTLE. 

The sender was the father of the plaintiff, whose child had been taken 
suddenly and seriously ill. He and his family, composed of his wife and 
several children, lived at  Andrews, N. C., and his wife and children, 

on the said day, were visiting at  the home of the plaintiff's 
(631) father, in  Bryson City, N. C. The plaintiff, at  the time the 

telegram was sent, had been living in  Andrews about seven 
months and was employed by the Cherokee Extract Company. The dis- 
tance by rail from Andrews to Bryson City is forty-five miles, and by 
the public road thirty-five miles. The message was received a t  Andrews 
i n  full time for delivery to the plaintiff early in  the evening and prior 
to 9 o'clock p. m. The messenger boy received it and was informed 
where the plaintiff lived in  the village of Andrews, and, when so in- 
formed, he replied that i t  was too far  and too dark a t  that time to go 
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to the plaintiff's house for the purpose of delivering the message, and 
it was not delivered until 11 o'clock the next day. The morning train 
was due to leave Andrews at  8 o'clock a. m., and, according to the sched- 
ule of the railway company, i t  should have reached Bryson City at 
10 o'clock a. m., but i t  was considerably late in arriving on the 30th of 
January. The child died at 10 o'clock on the 30th. I t  was admitted 
that the plaintiff could not have reached Bryson City by the train before 
the child died. He left Andrews for Bryson City on the second train 
and arrived at his father's home about 4 o'clock p. m. of the 30th. The 
plaintiff was permitted to testify, over the defendant's objection, that 
if the message had been delivered to him after 6 o'clock on the ,night of 
the 29th) or within a reasonable time after it was received by the opera- 
tor on that night, he could and would have walked to Bryson City and 
reached his father's home before his child died. Why this evidence was 
not competent we cannot see. Evidence substantially similar was held 
to be competent in Bright v. Telegraph Co., 132 N.  C., at p. 326, where 
i t  is said: "In this connection may be noticed another of the defend- 
ant's objections, that the court permitted the witness Cooper to testify 
that he would have gone to Wilkesboro if he had received the message 
in time. We are unable to understand why this is not competent. I t  
tended to prove the very fact which the defendant, in the last exception 
considered by us, asserted i t  was necessary for the plaintiff to prove in 
order to recover substantial damages, and i t  was necessary to prove this 
fact if the plaintiff sought, as she did by her complaint and evidence, to 
recover damages for the mental anguish which resulted from his failure 
to go to Wilkesboro." The case of Bright v. Telegraph Co. has been 
frequently affirmed, but we need refer to only one of the cases ( H m -  
cock v. Telegraph Go., 13.7 N. C., at p. 503)) in which Justice Brown, 
speaking for the Court, says: "In Bright's case, 132 N. C., 326, the 
Court (by the Justice who delivered its opinion), referring to defend- 
ant's objection to the testimony of Cooper, the addressee, that he 
would have gone to Wilkesboro had he received the telegram, (632) 
say that the testimony was not only competent, but indispensable, 
and uses the following language : 'We are unable to understand why this 
is not competent; it tended to prove the very fact which the defendant, 
in the last exception considered by us, asserted it was necessary for the 
plainiff to prove in order to recover substantial damages, and it was 
necessary to prove this fact, if the plaintiff sought, as she did by her 
complaint and evidence, to recover damages for mental anguish, which 
resulted from his failure to go to Wilkesboro.' " 

Whatever the opinion of any other court may be, its conclusion is 
based upon what, with all possible respect for and deference to the 
ability and learning of its judges, we think, is reasoning clearly un- 
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sound, and its position is therefore untenable. But we believe a ma- 
jority of the courts adopt our views. .How could the fact be otherwise 
proved than by the testimony of the addressee, unless the jury are at 
liberty to infer the fact from the relation of the parties? And even 
if that be SO, i t  would still be competent to show, by testimony equally as 
reliable and perhaps more certain in its character, that the addressee 
would actually have gone to Bryson' City that night. There was evi- 
dence tending to show that he could have accomplished the journey from 
Andrews to Bryson City during the night. This evidence tended to cor- 
roborate the plaintiff, and was competent. 

The defendant complains that the plaintiff and his wife were per- 
mitted to testify that their sick child was a boy seventeen months old, 
could walk and talk, and could have recognized plaintiff, as he called 
him "papa." This testimony was competent to show the degree of plain- 
tiff's mental anguish, if it was not also competent upon grounds relating 
to the other features and facts of the case. But the defendant mainly 
relies upon the fact that the plaintiff was told in the message to "come on 
the morning train," and that if he had complied with this "instruction," 
as i t  is called, he would not have reached the bedside of his child before 
his death; and, further, that the defendant is not-liable for any damages 
not in the contemplation of the parties at  the time of making the 
contract. Williams v. Telegraph Co., 136 N. C., 82; Xennon v. Tele- 
graph Co., 126 N. C., 232. As a general proposition, i t  is very true that 
the plaintiff is entitled to recover only such damages as were in the 
contemplation of the parties at the time of making the contract, and 
that the rule established by Hanlley v. Baxendale, 9 Exch. Rep., 341, has 

been applied by us to contracts with telegraph companies, that 
(633) rule being as follows : "Where two parties have made a contract, 

which one of them has broken, the damages which the other 
party ought to receive, in respect of such breach of contract, should be 
such as may fairly and reasonably be considered either as arising nat- 
urally-that is, according to the usual course of things-from such 
breach of contract itself, or such as may reasonably be supposed to have 
been in the contemplation of both parties at the time they made the con- 
tract as the probable result of the breach of it." The question was 
discussed and the reasons for applying the rule to such contracts was 
fully stated in Williams v. Telegraph, Co., supra. But has the defend- 
ant placed the correct interpretation upon this message, and is the view 
which it takes of the case the humane one? We think not. There are 
two facts stated in the message-first, the serious illness of plaintiff's 
child, for it had the croup, sometimes a very dangerous and even fatal 
disease. The message expressly says: "Your baby is very sick- 
croup." What meaning did this convey to plaintiff's mind? Why, of 
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course, that his child was so ill as to require his immediate presence. 
The added words, "Come on the morning train," were merely intended 
to impress upon his mind the very serious condition of his child, and 
the longing of his wife, its mother, and his father, that he would come 
as quickly as possible. 

Although the fact is not distinctly stated in the case, it reasonably 
and by fair  inference appears that if the plaintiff had not casually heard 
on the streets of the village of ilndrews that his child was sick, and 
gone himself to the telegraph office to inquire if any message had come, 
he would have received the message too late to take the morning train. 
The pIaintiff was not, in law, bound to adopt the way indicated in the 
message for reaching the bedside of his dying child. He  had the right 
to act according to the natural instincts of a father and adopt the 
speediest method of reaching his father's home in  Bryson City, where he 
had the right to infer that his little child, the object of his love and 
affection, was lying almost in the very throes of dissolution. I f  
he desired to walk to Bryson City, he had the right to do so, and any 
man of ordinary intelligence, and having a moderate share of the com- 
mon instincts of humanity, and knowing, too, the affection of a father 
for his child, and that upon reading the message his first impulsive 
thought would be to go to it as quickly as possible, might well have 
contemplated that the plaintiff would pursue the course he did. And 
yet the defendant retains possession of this message, not only over night, 
but until 11 o'clock a. m. the next day, without making the least effort 
to deliver it, and then contends that the plaiutiff has no right 
to recover damages for the mental anguish he suffered. I f  this (634) 
is the law, we should remind the people, who hold in our repub- 
lican form of government all the power the king and his parliament 
possessed, that "the right divine of kings (the people) to govern wrong," 
as Alexander Pope said in the "Dunciad," has not yet departed, and 
we should have some change in the law for the sake of being at  least 
humane, if for no other reason. I t  would at least prevent the repetition of 
such wrongs in  the future. ', 

I f  the telegraph companies will not require their employees to act, 
in  the performance of their very important duties to the public and 
their patrons, with common intelligence and humanity, they must suffer 
the consequences of their neglect and not complain of the law when they 
are made to indemnify those whom they have wronged. There is no 
use to cite authorities for our ruling, although they are abundant, for 
common sense and a reasonable regard for the rights of others teach 
us that it must be the correct principle. 

The facts, as they appear in the record, disclose, if anything, the 
grossest case of iiegligence ever presented to this Court. What right, 
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i n  law, or even according to the rule which ordinarily obtains in  busi- 
ness transactions of this kind, did the defendant have to withhold from 
the plaintiff information as to his child's serious illness, which it had 
been paid to impart  to h i m ?  The answer to this simple question i s  too 
plain to require any  further discussion as to its legal and moral duty 
under the circumstances. I t  had no such right, and its operator and the 
delivery messenger should have known it. The  verdict against the de- 
fendant was a small one and was fully supported by the evidence. 

The  other exceptions taken by the defendant, who appealed from the 
judgment of the court, a re  without any merit. 

N o  error. 

BROWN, J., and MANNING, J., dissenting. 

(635) 
ItUUOLPH KLEYBOLTE & CO. v. THE BLACK MOUNTAIN TIMBER 

COMPANY ET M.. 

(Filed S January, 1910.) 

1. Deeds and Conveyances-Probate-Certificates-Adjudication-Substan- 
tial Compliance-Sufficiency-Supreme Court-Appeal and Error. 

A substantial requirement with Revisal, secs. 999 and 1001, is all that 
is necessary to be observed by the clerk of the Superior Court of the 
county wherein the land lay, in passing upon the certificates to a deed 
thereto made and executed in another State; and when objection to the 
validity of registration is made on that ground and it appears of record on 
appeal that the certificates made in such other State are in fact sufficient, 
the validity of the registration will be declared and upheld by the Supreme 
Court. 

2. Deeds and Conveyances-Probate-Certificates-Adjudication-Substan- 
tial Compliance. 

When a deed in trust made and executed beyond the borders of this 
State conveying lands herein has been there acknowledged and probated 
before a notary public, and (unnecessarily) the clerk of the Supreme 
Court, in compliance with a statute there, has certified the official char- 
acter of the notary and his authority as such, it is a sufficient compliance 
with Revisal, sees. 999 and 1001, for the clerk of the Superior Court of 
the county wherein the land lay, to certify that "the foregoing and 
annexed certificate of (naming the clerk), a clerk of the Supreme Court, 
etc., duly authenticated by his official seal, is adjudged to be correct, in 
due form and according to law, and the foregoing and annexed deed of 
trust is adjudged to be duly proved," etc. 

APPEAL by defendants from Ferguson, J., a t  July-August Term, 1909, 
of SWAIN. 

The facts are stated i n  the opinion of the Court. 
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Bryson & Black for plaintif.  
Adams & A h m s  and W.  P. Brown for defendant. 

WALKER, J. This action was brought by the plaintiffs to foreclose 
a deed of trust executed by the defendant, Black Mountain Timber 
Company, to them, 22 February, 1907. The Nantahala Transportation 
Company claims a lien upon the property described in  the deed of 
trust, by virtue of a warrant of attachment, issued in  an action wherein 
the said company is plaintiff and the timber company is defendant, and 
levied upon the said property 2 September, 1908. The only question 
in  the case, as admitted in the appellant's brief, is whether the deed of 
trust was properly probated and registered, so as to prevent any 
lien being acquired by the transportation company under the (636) 
levy of the warrant of attachment. 

I t  appears from the certificates of probate annexed to the deed, and 
which were registered with it, that the execution of the deed of trust 
was duly acknowledged before Edward Carroll, Jr., a notary public i n  
and for the county of Westchester, N. Y., on 12 February, 1907. The 
certificates, which are annexed to the deed, are in due form. The 
clerk of the Supreme Court for the county of New York, in  said State, 
certified, under the provisions of a statute of that State, that at  the time 
of taking the acknowledgment and probate of the deed of trust, Edward 
Carroll, Jr., having theretofore been duly commissioned, was a notary 
public, and that his commission had not expired, and, further, that he 
was duly authorized to take the proof and acknowledgment of the 
execution of the instrument. The clerk of the Superior Court of the 
county of Swain, in this State, when the deed with the annexed certifi- 
cates were exhibited to him, certified as follows: 

The foregoing and annexed certificate of Peter J. Dooling, a clerk 
of the Supreme Court in and for the county of New York and State of 
New York, duly authenticated by his official seal, is adjudged to be 
correct, in  due form and according to law, and the foregoing and 
annexed deed of trust is adjudged to be duly proven. 

Let the foregoing and annexed deed of trust, together with the cer- 
tificates and this certificate, be registered. 

Witness my hand, this 20 February, 1907. 
0. P. WILLIANS, 

Clerk Superior Court Swain County. 

The deed of trust and certificates were thereupon and on the same 
day filed for registration and duly recorded in  the office of the register 
of deeds. 
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I t  is now contended by the plaintiff that the registration of the deed 
is invalid, because the certificate of the clerk of the Superior Court of 
Swain County is defective, in that i t  does not conform to the require- 
ments ofsections 999 and 1001 of the Revisal of 1906. Section 999 
provides as follows: "Whenever the proof or acknowledgment of the 
execution of any instrument required or permitted by law to be regis- 
tered is had before any other official than the clerk or deputy clerk of the 
Superior Court of the- county in which such instrument is offered for 
registration, the clerk or deputy clerk of the Superior Court of the 
county in  which the instrument is offered for registration shall, before 

the same shall be registered, examine the certificate or certifi- 
(637) cates of proof or acknowledgment appearing upon the instru- 

ment; and if i t  shall appear that the instrument has been duly 
proven or acknowledged, and the certificate or certificates to that effect 
are in due form, he shall so adjudge, and shall order the instrument to 
be registered, together with the certificates." We think the clerk sub- 
stantially complied with the provisions of that section. To hold other- 
wise would be a perversion of justice and right, and nothing more nor 
less than "sticking in the bark." The certificates are all before us, 
and w e  can see that they are "in due form." I t  may be true that the 
certificate of the clerk of the Supreme Court of New York, as to the au- 
thority of the notary public, was unnecessary, but i t  will be observed that 
the clerk makes two adjudications-first, that the certificate of the said 
clerk is ('in due form and according to law"; and, second, that "the fore- 
going and annexed deed of trust is adjudged to be duly proven." From 
what source could the clerk of the Superior Court of Swain County 
have derived any knowledge of the due execution of the deed, or of its 
probate, except from the certificates of the notary? The clerk of the 
Supreme Court of New York did not certify to either fact, but simply 
to the official character of Edward Carroll, Jr., as a notary. We are as 
competent to pass upon the correctness of the certificates as the clerk, 
or, at least, I suppose we are, and we should be. I f  he adjudges the 
execution of the deed to have been duly proven and orders it to be 
registered, and acts upon certificates which, in  fact, as we can plainly 
see, are in due form, how vain and idle to argue that he has not 
"substantially" complied with the law. Section 1001 of the Revisal 
only requires that there shall be a substantial compliance with the 
statute. (Sec. 999.) I t  expressly provides that no set form or phrase- 
ology shall be necessary in adjudging as to the probate of a deed. We 
consider Cozad v .  McAden,  150 N.  C., 206, as directly in point. In-  
deed, to decide the case otherwise than we have done would clearly over- 
rule the principle established by that case, or, as we sometimes say, 
its "ratio decidendi." I n  that case Justice Hoke, quoting from Deans 
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v. Pate, 114 N. C., 194, says: "The adjudication by the clerk of the 
Superior Court of Wayne that 'The foregoing instrument has been 
duly proven, as appears from the foregoing seal and certificate,' does not 
follow the very words of the statute (Code, sec. 1246, subsec. 3)) in  
that i t  does not adjudge that said probate is 'in due form.' But  it is 
intelligible and means substantially the same thing, and 'will be up- 
held, without regard to mere form,' as was said in  Devereux v. Nc- 
Mahon, 102 N. C., 284. The acknowledgment was before an  
officer authorized to take it, and the probate was, i n  fact, i n  due (638) 
form. The omission, therefore, of the clerk to adjudge in  just 
so many words that the probate was 'in due form,' when in  substance 
he did sp adjudge, was not sufficient ground to exclude the deed." I n  
Deans v. Pate, supra, the probate was taken by a nonresident notary 
public, and the clerk, in  passing upon his certificates, adjudged as fol- 
lows: "The foregoing instrument has been duly proven, as appears 
from tbe foregoing seal and certificate." This adjudication was up- 
held by this Court (Clark, J., writing the opinion), although i t  did 
not use the exact language of the statute. I t  was contended in that 
case, as i t  is in  this by the appellant, that the certificate or adjudica- 
tion of the clerk in  this State was defective, because he did not ex- 
pressly declare the certificate of the notary to be "in due form," as re- 
quired by the Code of 1883, sec. 1276. That section of the Code was 
surely not less strong and exacting in  its requirements than is the lan- 
guage of section 999 of the Revisal, which we are now construing. The 
Court, in Deans v. Pate, repudiated the contention of the appellant as 
unsound and not warranted by the provisions of section 1276 of the 
Code of 1883. See, also, Buggy Co. v. Pegram, 102 N. C., 540; Deve- 
reux v. McMahon, 102 N. C., 284. The construction of a statute should 
never be so rigid and technical as to defeat the purpose of the legisla- 
tion. We should ascertain from its language what is its will, and 
decide accordingly. Public confidence in the regularity and validity 
of judicial acts and proceedings would be greatly shaken if we should 
hold with the appellant in  this case. 

No  error. 

Cited: Power Corporation v. Power Co., 168 N. C., 222. 
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GUS SHAW v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 8 January, 1910.) 

1. Telegraphs-Nondelivery-Address-Ne~ligence-Evidence-Questions for 
Jury. 

Evidence is sufficient of the negligence of a telegraph company in failing 
t o  deliver a message addressed t o  "No. 419 South Street," in  a city, to  
take the case to the jury, which tends t o  show that  there were two houses 
with this number about a block apart, one of them occupied by the sendee, 
who had been living and receiving mail there for two years preceding the  
time in question; that the messenger boy unsuccessfully attempted a de- 
livery a t  the wrong number, a service for better address was sent, a postal 
card notice was mailed and received by the occupant of the wrong number 
(419) ; that  information given on inquiry a t  the postoffice coincided with 
the address on the message; that  in  response to the service message the 
sender reiterated the address given on the message and that this was not 
communicated to the office of the destination and no further service mes- 
sage was sent by him. 

2. Telegraphs-Damages-Evidence-Mental Anguish-Measure of Damages 
-Instructions. 

I n  a n  action to recover damages arising from the nondelivery of a 
telegram sent by a brother of the sendee, reading, "Come a t  once; Ida 
and I a re  sick with malarial fever," i t  is competent for the plaintiff, the 
sender of the message, to  testify, in  answer to a question as  to  the effect 
his sister's failure to come had upon him, "It just killed me. I couldn't 
hardly tell what effect it had on me;  i t  affected me pretty badly; caused 
me mental distress, because I didn't know what was the matter with her" ; 
and from the face of the message and the extraneous facts and circum- 
stances in  this case, the defendant had implied notice of the character of 
the resultant damages a s  testified to, arising from i ts  negligent failure to  
deliver the message. 

3. Same-Instructions. 

In  this case the charge of the court confined the recovery to  compensa- 
tory damages for mental anguish alone. 

4. Evidence-Exceptions Confined. 

Objection to the answer of a witness to  a question asked him will not 
be sustained when it appears that  a portion of the answer was competent. 
The objection should be made to that  part which is claimed t o  be irrele- 
vant. 

MANNING, J., concurs in the result;  BROWN, J., dissenting. 

(639) APPEAL by defendant  f r o m  Long, J., a t  M a r c h  Term, 1909, of 
DURHAM. 

The facts  a r e  stated i n  t h e  opinion of t h e  Court.  

Bramham & Brawley for p l a h t i f .  
C. W. Tillett and F. L. Fuller for defendant. 
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WALKER, J. This action was brought by the plaintiff to recover 
damages of the defendant for the negligent failure to deliver a tele- 
gram, in words and figures as follows : 

DURHAM, N. C., 29 June, 1908. 
MRS. RINEY ROGERS, NO. 419 South Street, Wilson, N. C. 

Come a t  once. Ida and I are sick with malarial fever. 
Gus SHAW. 

The sendee was the sister of the plaintiff, the sender of the mes- 
sage. I t  appears that there are two houses in Wilson numbered 419-- 
one a t  the corner of South and Lodge streets, and the other a t  the end 
of South Street-the two houses being "a block apart." A colored 
woman lived in the house a t  the corner, and the addressee lower 
down South Street. She and her husband and their children had (640) 
lived a t  their home on South Street about two years before the 
telegram was received by the operator at  Wilson for delivery. They had 
four children, aged, respectively, fifteen, thirteen, eleven, and seven 
years. Mail had been delivered at  the home of the addressee for her 
husband, who had lived in Wilson for sixteen years prior to 29 June, 
1908. The delivery messenger of the defendant, who was at  the time 
seventeen. years of age, went to the house a t  the corner to deliver the mes- 
sage, and found that i t  was occupied by a colored woman, which fact 
was reported to the defendant's manager a t  Wilson, and he testified that 
i t  made him think that the corner house was not the one described in 
the message. H e  thereupon wired back to Durham a service message, 
inquiring for a better address. This message was carried by the de- 
livery message a t  Durham to the home of the plaintiff, by whom the 
messenger was told that the address was correct and that Mrs. Riney 
Rogers did live at  No. 419 South Street, in Wilson, and that she had 
received mail from the plaintiff addressed to that number-that is, 
419 South Street, Wilson, N. C. The manager at  Wilson testified 
that h i  did not receive any reply to the service message which he had 
sent to Durham, and that after he concluded the next morning the ad- 
dress was not correct, he did not notify the Durham office of the fact, 
as he expected to hear from the manager at  that place. Inquiry was 
made a t  the post office in Wilson by the messenger boy as to the resi- 
dence of Mrs. Rogers, and he was told that i t  was NO. 419 South Street. 
A postal card mas mailed to her a t  that address, but was delivered to 
Annie Moring, the colored woman who lived in the corner house. This 
and much more testimony was introduced to show the negligence of the 
defendant in  failing to deliver the message. The plaintiff was asked 
by his counsel this question: "What effect, if any, did the failure of 
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your sister to come, in  answer to your telegram, have upon you?" TO 
which he answered: "It  just liked to kill me. I didn't know what was 
the matter. 1: couldn't hardly tell what effect i t  had on me. It affected 
me pretty bad. I t  caused me mental distress, because I didn't know 
what was the matter with her." The defendant objected to the ques- 
tion and answer. The objection was overruled, and defendant ex- 
cepted. I t  fairly appears, from the evidence, that the plaintiff was 
working in a hosiery mill and was not in  good pecuniary circumstan- 
ces, and that he wanted his sister to nurse him and his wife. Mrs. Rogers 
testified that had she received the message she would have gone to 
Durham to be with her brother. The defendant moved to nonsuit the 

plaintiff. This motion was overruled, and the defendant ex- 
(641) cepted. 

The court charged the jury to answer the first and second 
issues as they might find the facts to be, and correctly charged them, 
we think, as to what would constitute negligence. Indeed, the only 
inference that could be drawn from the evidence, if believed by the 
jury, showed a case of gross negligence on the part  of the defendant- 
that the negligence was calculated to cause the plaintiff mental anguish, 
and, in  fact, did produce that result. The charge of Judge Long, who 
presided at  the trial, as to all the controverted questions in the case, 
was fair, full and explicit and in  strict accordance with the principles 
of law so often decided by this Court, and which were applicable to the 
case. I t  gave the defendant the benefit of every defense i t  raised, under 
a correct statement of the law, and it has no cause whatever for com- 
plaint. 

The question propounded to the plaintiff, while testifying in his own 
behalf, as to the effect the failure of his sister to come had upon him, 
with reference to his mental anguish, was clearly competent. Thomp- 
so% v. Telegraph Co., 107 N.  C., 451; Har&gon v. Telegraph Co., 143 
N. C., 150 (opinion by Justice Brown)  ; Sherrill v. Telegraph Co., 117 
N. C., 362 and 363. We could cite many other cases to the same 
effect, but why do so, when the very "reason of the thing" and the hature 
of the case so completely sustain our ruling? Bowers v. Telegraph Co., 
135 N. C., 504, which the defendant's counsel cite in their brief, is 
not at  all i n  point. The facts of the two cases are widely different. 
I f  any irrelevant matter crept into the answer, the defendant should 
have specifically excepted to it, as a part of the answer was certainly 
competent. But we do not think the defendant was injured by any 
part of the answer complained of, even if i t  was irrelevant. I n  this 
case the plaintiff had the right to presume that, if the defendant had 
performed its duty, his sister was informed of his condition and that of 
his wife, both being prostrated by sickness; and what he evidently 
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meant was that he suffered mental anguish, because, under the circum- 
stances, she did not come to him, he being unable to account for her 
failure to come. This objection is so plainly untenable that i t  cannot 
receive any favorable consideration from us. 

The motioii to nonsuit was properly overruled. The plaintiff estab- 
lished every fact, if the witnesses were credible, which entitled him 
to recover damages-that is, negligence and mental anguish, and dani- 
ages proximately caused thereby. As to negligence, the motion 
to nonsuit and the charge are amply sustained by Sherri l l  v. (642) 
Telegraph  Co., 116 N.  C., 655 and 658; Rosser v. Telegraph Co., 
130 N.  C., 251; Y o u n g  2;. Telegraph Co., 107 N.  C., 370; L y n e  v. Tele- 
graph Co., 123 N.  C., 129; Hinson, v. Telegraph Co., 132 N. C., 460; 
Woods  c . - ~ e l e ~ r a p h  Co., 148 N.  C., 6 ;  Codgell v. Telegraph Co., 135 
N.  C., 431; Hendr icks  v. Telegraph Co., 126 N. C., 304. As to mental 
anguish, there was direct testimony that it existed and was caused by 
the defendant's unaccountable negligence. Besides, i t  was the natural 
result of such negligence, and common humanity required that the de- 
fendant should have inferred it from the very face of the message and 
the facts otherwise brought to its attention. Why the defendant will 
conduct its business with so little regard to the rights of its patrons, 
we are unable to conceive. I n  Green  v. Telegraplz Co., 136 N .  C., 492, 
this Court said: "Aside from this, we think the circumstances in which 
she was placed may well have caused it. I t  is true she suffered no 
insult or physical injury, but the question is, what would be the natural 
effect upon the mind and nervous system of a child of her age?" The 
defendants cited W i l l i a m s  v. Telegraph Co., 136 N.  C., 82, but the case 
sustains our ruling. I t  was there said: "In order to enable him to 
recover substantial damages, based upon his mental distress and suffer. 
ing, it is necessary for him to show that the defendant could reasonably 
have foreseen from the face of the message that such damages would 
result from a breach of its contract or duty to transmit correctly, or 
that i t  had extraneous information which should have caused it to anti- 
cipate just such a consequence from a neglect of its duty toward the 
plaintiff." The language fits this case exactly. The defendant could 
easily have foreseen or anticipated what would be the result, both from 
the face of the message and the extraneous facts and circumstances, of 
which i t  had full knowledge. 

The charge of the court upon the question of damages violated no 
principle of law, but was in exact accordance therewith in every par- 
ticular. I t  confined the damages to compensation for mental anguish 
alone. This is the language of the Court: "The damages, as I have 
stated to you, if allowed at all, are allowed on account of his mental 
suffering that he endured by reason of the fact that his sister was 
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prevented by the defendant's negligence from coming and being with 
him when he was sick." The other exceptions are without merit and 
do not require any special comment. The case was well tried, and the 
record of it shows no error. 

The defendant does not contend. as counsel stated, that there can be 
no recovery for mental anguish caused by the negligent failure 

(643) to deliver a message announcing sickness or death. I f  i t  does, 
hereafter, with seriousness, when this Court has so often decided 

against such contention, we can only repeat what we have said in 
Cates 7). Telegraph Co., ante, 497 : "The doctrine of 'mental anguish,' 
as i t  is called, was recognized and firmly established in our jurispru- 
dence long before I (the writer of this opinion) came to this bench 
(Young  v. TeZegravph Co., 107 N.  C., 370; Thompson, v. Telegraph Co., 
107 N.  C., 449), by a Court of exceptional ability and learning. I t  has 
been repeatedly upheld by other decisions, when the personnel of the 
Court had changed, and it cannot a t  this late day be successfully as- 
sailed as being against the principles of the common law. Having been 
thus deeply rooted in  our jurisprudence, and having received the sanc- 
tion and approval of our most eminent jurists many years ago, i t  
should now be accepted as an acknowledged principle of law, and 
the cases in which i t  is involved should be tried a i d  determined as other 
cases in which there has been no disagreement as to what is the law 
relating to the cause of action.'' And again, while speaking for myself 
and expressing my individual opinion, "I do not wish to be understood 
as not concurring with the able judges who took part in deciding the 
cases of Young v. Telegraph CO., supra, and Thompson v. Telegraph 
Co., supra, for the principle, as established by those cases, receives my 
full assent. I believe that what we call 'the doctrine of mental an- 
guish' is based upon a sound principle of the common law, which is 
elastic enough to meet new conditions as they arise, and to adjust itself 
and its well-settled rules to the ever-changing circumstances of a pro- 
gressive civilization and the onward march of reform in  the administra- " 
tion of justice. I t  would be a reproach to the law if telegraph compa- 
nies can wantonly neglect their duty and obligation to their patrons 
with impunity and without any responsibility for  their wrong, com- 
mitted sometimes without the slightest excuse and under exasperating 
circumstances. I speak now only' for myself, and am not committing 
the Court, as a body, to my views." 

The doctrine must therefore be considered as much a part of the law 
of this State as the rule in  Shelly's case, and i t  is much more right and 
just, in principle, than is that rule, the reason for which has long since 
ceased to exist. But the doctrine is right and just in itself. The 
reasons advanced to overthrow i t  are utterly inadequate for that pur- 
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pose. Damages are allowed for mental anguish, by way of compensa- 
tion, in  other cases, and it never occurred to the courts that the alleged 
difficulty in  assessing them was any good reason for denying 
them to a party who had beeh injured by the wrong of another. (644> 
I t  would be reducing the law to an absurdity should it be held - 

that if a party recovers one dollar for an injury to his person or any 
other invasion of his rights, he may also recover damages for mental 
anguish, caused by the wrong; but if he does not sustain any loss, great 
or small, apart from that caused by mental anguish, resulting from the 
wrongful act of another, it is damnurn absque in jur ia ,  however much 
he may have suffered. This would be refining to the last degree, and 
should not be accepted as a fair and equitable rule of the law. I n  some 
cases a person may suffer more-that is, in  the sense of an injury to his 
rights-by mental anguish than if he had lost many dollars by the 
negligent act of the defendant i11 failing to deliver a telegram. When 
the is seriously presented, we will express our views more a t  
largi upon the subject. 

No error. 

MANNING, J., concurs in result. BROWN, J., dissents. 

Ci ted:  Carswell v. Telegraph Co., 154 N. C., 118; B e t t s  v. Telegraph 
Co., 167 N.  C., 81; Peyton. v. Shoe Co., ibid., 282. 

STATE v. ENOCH WYNNE. 
(Filed 15 September, 1909.) 

1. Indictment, Bill of-Offense Charged-Evidential Matters-Surplusage- 
Motion fo Quash. 

The use of superfluous words in a bill of indictment should be disre- 
garded, and it is error to dismiss a bill on motion to quash which sutfi: 
ciently charges an "unlawful sale of liquor by the small measure," because 
of other matters therein found by the grand jury which are only evi- 
dential. Revisal, sec. 3254. 

2. Indictment, Bill of-Offense Charged-Special Verdict. 
The grand jury cannot find a special verdict by adding evidential mat- 

ters in a bill of indictment which otherwise sufficiently charges the 
offense. 

3. Same-Quest'ions for Jury. 
Evidential matters contained in a bill of indictment can furnish no 

ground for the trial judge to consider quashing the bil1,'when otherwise it 
is sufficient, as such would be an invasion of the province of the petty 
jury. 
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(645) APPEAL from Peebles, J., at April Term, 1909, of WASHINGTON. 

Attorney-General for the State. 
Defendant not represented in thils Courf. 

CLARK, C. J. The indictment is as follows: "The jurors for the 
State, upon their oaths, present: That Enoch Wynne, late of the county 
of Washington, on the ---- day of February, in  the year of our Lord 
one thousand nine hundred and nine, with force and arms, at  and in 
the county aforesaid, unlawfully and willfully did sell spirituous liquors 
by the small measure to Alex. Weaver and Alonzo Wynne, said sale hav- 
ing been made i n  manner as follows, to wit : Said Enoch Wynne ordered, 
at  req;est of said Alonzo Wynne and Alex. Weaver, from Norfolk, Va., 
in  a single shipment two separate bottles of whiskey for each of 
them, not separately marked and designated, and not capable of i d e n  
tification as to the several owners, and delivered one of said bottles to 
each of them in Washington County, against the form of the statute in 
such case made and provided, and against the peace and dignity of the 
State." 

I t  was error to grant the motion to quash. The bill charges an "un- 
lawful sale of liquor by the small measure." I t  is unnecessary to pass 
upon the effect of the evidential matters charged. The bill is complete 
without them. Utile per inutile non vitiatur. A verdict of guilty, or 
not guilty, is only as to the offense charged-not of surplus or eviden- 
tial matters alleged. Revisal, see. 3254, forbids a bill to be quashed 
"if sufficient matters appear therein to enable the court to proceed to 
judgment." The use of superfluous words will be disregarded. S. v. 
Guest, 100 N. C., 411; S. v. Arnold, 107 N. C., 861; 8. v. Darden, 117 
N.  C., 697; S. v. Piner, 141 N. C., 760. I n  the old indictment for mur- 
der, the depth, width and nature of wound, date of death' and divers 
other matters were charged, including the "instigation of the devil," but 
were not required to be proven. 

The charge of an  unlawful sale of liquor is plainly made. I f  that 
is proved, the defendant is guilty. I f  i t  is not proved, he is not guilty. 
The additional facts charged are surplusage and ought not to have 
been charged. Their effect, if proven, is evidential only, and was a 
matter for instruction to the jury. The grand jury does not find a spe- 
cial verdict by adding evidential matters in a bill which sufficiently 
charges an offense. 

The Court cannot approve of this reverter to the now obsolete practice 
of charging evidential matters in  the bill. They are not required to be 
proven, and the court would, by quashing or refusing to quash, be pass- 
ing on a supposed state of facts. The offense should be plainly 
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and simply charged. Whether a given state of facts falls within (646) 
the offense should be presented by a special verdict finding such 
state of facts, or by an  instruction to the jury. That can still be done 
upon a trial on this bill. 

Reversed. 

STATE v. I. L. HOOPER. 

(Filed 22 September, 1909.) 

1. Evidence-Notes of Committing Justice, 
-e? The notes of evidence made by a committing magistrate upon the hear- 

ing are not conclusive as to the testimony of witnesses examined. 

2. Same-Parol Evidence-Independent Recollection. 
On the trial in the Superior Court it is competent for purposes of con- 

tradiction, to o%er parol evidence as to what a witness testified to upon 
such preliminary examination. 

APFEAL from Yeebles, J., a t  March Term, 1909, of PASQUOTANK. 
Indictment for attempted burning of a dwelling house, the property 

of Tennie Walker. 
There was a verdict of guilty. The defendant was duly sentenced, 

and appealed. 
The facts are sufficiently stated i n  the opinion of Mr. Justice Brown. 

Attorney-General for the State. 
W. M. Bor~d, J.  Heywood Sawyer and Aydlett & Ehringhaus for dc- 

fendunt. 

BROWN, J .  Upon the trial, Miles Jennings was a most important 
witness for the State, and upon the accuracy of his testimony very 
largely depends the identification of defendant Hooper, whom said wit- 
ness states he saw as he was leaving the empty house a t  the time of the 
fire. 

On the trial, aefendant offered E. L. Sawyer, an officer, who com- 
mitted defendant for trial, for the purpose of contradicting Jennings. 
Sawyer testified: "I am judge of the Criminal Court. Jennings was 
sworn and examined at the trial." The defendant asked witness if he 
remembered the testimony of witness Jennings at  the trial before him 
in  this cause, and, if so, to state what he said as to the identification 
of the defendants. Witness stated that he reduced the testimony 
to writing and had same in  his hand. The State objected; ob- (647) 
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jection sustained, and defendant excepted. Witness produced his notes 
of the testimony, which were introduced. 

We do not think that this exception can be sustained, for the reason 
that it does not appear that Sawyer had any independent recollection 
of any material evidence which he had not set down in his written notes 
of the evidence which were introduced by the defendant, who got the 
benefit of them. But we are impelled to the conclusion that his Honor 
erred in rejecting the evidence of Mrs. Jarvis Seeley, and that such 
error was highly prejudicial to the defendant. She was asked if she 
recalled the testimony of Jennings before the trial justice, and, upon 
answering in the affirmative, was asked to state what Jenning swore 
to at  the trial as to the identification of Hooper. Objection by the 
State, for the reason that testimony of Jennings had been reduced to 
writing by the trial justice. Objection sustained, and defendant ex- 
cepted. 

I t  is plain that the purpose of defendant was to contradict Jennings 
by proving by Mrs. Jarvis what he testified to before the committing 
court. I t  was perfectly competent to prove by par01 evidence that Jen- 
nings had made contradictory statements as to the identification of the 
defendant. X. v. Wright, 75 N. C., 439; X. v. Roberts, 81 N. C., 605;- 
S .  v. Lyon, 81 N. C., 600. The fact that the court had made notes of 
the evidence did not make such notes the only and the conclusive evi- 
dence. Such notes are usually offered to refresh the recollection of the 
official who made them ( 8 .  v. Adai~ ,  66 N. C., 298), and i t  may be that 
they are competent as far as they go as independent evidence. S .  v. 
Pierce, 91 N. C.. 612. But i t  has never held that such notes are 
the only and the 'conclusive evidence of what the witness testified to. 
The exception must be sustained. 

There are other assignments of error which i t  is unnecessary to con- 
sider, as the defendant is entitled to a 

New trial. 

(648)  
STATE v. LEAN COLLINS. 

(Filed 29 September, 1909.) 

1. Recorder's Court-Jurisdiction-Constitutional Law. 
The act of 1909, ch. 633, see. 4, creating a Recorder's Court of Nash 

County, giving it the jurisdiction of courts of a Justice of the peace and 
additional jurisdiction of offenses below a felony, declaring such to be 
petty misdemeanors, and providing for an appeal to the Superior Court, 
does not contravene the State Constitution. Constitution, Art. IV, sees. 
2, 12 and 14. The court follows former precedents. 
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2. Same-Superior Court-Quashing Bill. 
An indictment for an assault with a deadly weapon is a misdemeanor 

and cognizable by the Recorder's Court of Xash County (Laws 1909, chap. 
633), and the Superior Court of that county properly quashed the bill for 
want of original jurisdiction, the indictment having been found after the 
law creating the Recorder's Court had been enacted. 

APPEAL by the State from Peebles, J., at February Term, 1909, of 
BEAUFORT. 

The facts are stated in  the opinion. 

Attorney-General for the State. 
P. 8. Spruill for defendant. 

WALKER, J. The defendant was indicted in the Superior Court of 
Nash County for an assault with a deadly weapon on Will Swain. The 
defendant, before pleading to the bill, moved the court to quash it, for 
the reason that the Legislature had, prior to the return of the indict- 
ment by the grand jury, established a recorder's court in  the county of 
Nash and had conferred exclusive jurisdiction upon that court to hear 
and determine a certain class of criminal offenses, including the one 
which is charged in  the bill of indictment to have been committed by 
the defendant. The court quashed the bill, and the State appealed. 
The solicitor resisted the motion to quash, upon the ground that the act 
of the Legislature creating a recorder's court for said county is uncon- 
stitutional, as that body had no power to deprive the Superior Court 
of Nash County of jurisdiction of offenses below the grade of a felony. 
Some questions in the law must be considered as settled, and this is one 
of them. The act in  question provides both for a trial by jury in  the 
recorder's court and for an appeal from the judgment of that court to 
the Superior Court, where a trial de novo may be had, as i n  the ease of 
appeals from the courts of justices of the peace. The Constitution of the 
State provides ( in  Art. IT) as follows: 

Sec. 2. The judicial power of the State shall be vested in  a 
court for the trial of impeachments, a Supreme Court, Superior (649) 
Courts, courts of justices of the peace, and such other courts 
inferior to the Supreme Court as may be established by law. 

Sec. 12. The General Assembly'shall have no power to deprive the 
judicial department of any power or jurisdiction which rightfully per- 
tains to i t  as a coijrdinate department of the government; but the Gen- 
eral Assembly shall allot and distribute that portion of this power and 
jurisdiction which does not pertain to the Supreme Court among the 
other courts prescribed in this Constitution or which may be established 
by law, in  such manner as i t  may deem best, provide also a proper sys- 
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tem of appeals, and regulate by law when necessary, the methods of pro- 
ceeding, in  the exercise of their powers, of all the courts below the Su- 
preme Court, so far  as the same may be done without conflict with other 
provisions of this Constitution. 

Sec. 14. The General Assembly shall provide for the establishment 
of special courts for the trial of misdemeanors in  cities and towns where 
the same may be necessary. 

These provisions, so plainly worded and so comprehensive in  their 
scope, would seem to admit of no doubt as to the rightful exercise by the 
Legislature of its constitutional power in  enacting the law by virtue of 
which the recorder's court of Nash County was created and afterwards 
organized, and to be a full answer to the contention of the State in the 
court below. But the question has been heretofore fully considered by 
this Court, and we reached the conclusion that the Legislature had the 
power, under the Constitution, to establish a recorder's court, not only 
for cities and towns (8. v. Lytle, 138 N. C., 738; 8. v. Bmlcerville, 141 
N. C., 811; 8. v. Jones, 145 N. C., 460), but also for counties (S. v. 
Shine, 149 N. C., 480). I n  the case last cited the Legislature created 
the recorder's court of Monroe, i n  the county of Union, and further 
provided in  the act by which the court was established, as follows: 
"Said court shall have exclusive original jurisdiction to hear and de- 
termine all other criminal offenses committed within the county of 
Union below the grade of a felony, as now defined by law, and all other 
such offenses committed within the county of Union are hereby declared 
to be petty misdemeanors." This language is  at  least substantially iden- 
tical with that to be found in Laws 1909. ch. 633. by which a recorder's , " 
court for Nash County was created. 1f the foriner act was valid, and 
we so held, the latter must necessarily be. I t  may be well to quote the 
language of the act of 1909 (ch. 633, see. 4), in order to make clear the 

striking similarity between the two enactments. I t  is as fdlows: 
(650) "Said court shall have all jurisdiction and power in  all criminal 
> ,  

cases arising in  said county which are now or may hereafter be 
given to justices of the peace, and, in  addition to the jurisdiction con- 
ferred by this section, shall have exclusive original jurisdiction of all 
other criminal offenses committed in  said county below the grade of 

u 

felony, as now defined by law, and the same are hereby declared to be 
petty misdemeanors." 

I t  follows as a conclusion from the facts of this case, when considered 
in the light of our former decisions, that when the recorder's court of 
Nash County was established, the Superior Court of that county lost 
its jurisdiction of offenses described in  the act of 1909; and as the of- 
fense of assault with a deadly weapon is a misdemeanor, and conse- 
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quently below the grade of a felony, the judgment of the court quashing 
the bill for want of jurisdiction was in  all respects correct. 

Affirmed. 

Cited: S. v. Alston, post, 650; 8. v. Brown, 159 9. C., 468; 8. v. 
Dunlap, ibid., 493; X. v. Tate, 169 N. C., 374; X. v. Burnett, 173 N.  C., 
752. 

STATE v. JONES ALSTON. 

(Filed 29 September, 1909.) 

For digest, see S. v. Collins, next above. 

APPEAL from Peebles, J., at February Term, 1909, of BEAUFORT. 
The State appealed. 

Attorney-General for the State. 
B. A. Brooks and E. B. Grankham for defendant. 

WALKER, J. The defendant was indicted in the Superior Court of 
Kash County for unlawfully and cruelly beating a horse. The indict- 
ment was returned by the grand jury after the recorder's court of Nash 
County was established, under the act of 1909 (ch. 633)) and the case 
is therefore precisely like the one of 8. v. Collins, ante, 648. The court, 
upon motion of the defendant, quashed the bill, and the State appealed. 
I n  thus disposing of the case, there was no error, as the Superior Court 
had no jurisdiction of the offense alleged in  the indictment, which is 
below the grade of a felony. 

Affirmed. 

STATE v. ELIAS PRIDGEN. 

(Filed 29 September, 1909.) 

Legislative Acts-Creating Inferior Cohrts-Prospective Effect. 
An act of the Legislature creating a court of inferior jurisdiction to the 

Superior Court operates prospectively, unless a contrary intention appears 
in the act itself, and when the latter Court has previously acquired juris- 
diction of an offense included in the jurisdiction of the former by the 
finding of a bill, before the passage of the act, its jurisdiction in that 
instance is not divested by the new law, and the motion to quash the bill 
in this case was, therefore, properly disallowed. 
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(651) APPEAL from 0. H. Allen, J., a t  April Term, 1909, of NASII. 

Attormy-Gen'eral for the State. 
B. S.  Spruill for defendan,t. 

WALKER, J. The defendant was indicted in  the Superior Court of 
NASH foY the unlawful sale of spirituous liquors. The bill mas re- 
turned by the grand jury prior to the passage of the act of 1909 (ch. 
633) which created a recorder's court for that county. Before pleading 
to the bill, the defendant moved to quash it, upon the ground that by 
that act the recorder's court was given jurisdiction of all criminal of- 
fenses below the grade of a felony, the unlawful sale of liquor being a 
misdemeanor. The State opposed the motion and contended that as the 
Superior Court had acquired jurisdiction by the finding of the bill be- 
fore the act was passed, that jurisdiction was not divested by it. The 
court quashed the bill and the State appealed. 

As a general rule, statutes operate prospectively rather than retro- 
spectively. There are, of course, exceptions to the general rule, but this 
case is not within any of them. I t  is governed by the principle stated 
in  S.  v. Littlefield, 93 N .  C., 614. I n  that case the Legislature conferred 
exclusive jurisdiction upon the inferior court of Buncombe and Madi- 
son counties of all crimes of which the said court then had concurrent 
jurisdiction with the Superior Court. The indictment against the de- 
fendant Littlefield was pending in the latter court a t  the date of the 
ratification of the act, and it was contended, as the defendant contends 
in  this case, that the act deprived the Superior Court of jurisdiction, but 
this Court held otherwise, upon the ground that the act must be con- 
strued to have only a prospective operation. I t  was said by Justice 
Ashe, for the Court: ('Such a construction would be giving a retrospect- 

ive operation to the act, which is in violation of the general rule, 
(652) that 'no statute should have a retrospective effect.' Although 

the words of the statute are broad enough in  their literal extent 
to comprehend existing cases, they must yet be construed as applicable 
only to cases that may hereafter arise, unless a contrary intention is 
unequivocally expressed therein. Potter's Dwarris, p. 162, note 9, and 
cases cited. There is nothing in the act tending to show an intention i n  
the Legislature to make it retrospective, but, on the other hand, from 
the use of the term original jurisdiction, i t  would seem that it was in- 
tended that indictments for offenses of which the inferior courts then 
h&d jurisdiction should thereafter be originated in that court, and that 
was what was meant by the use of the word 'original' in the statute." 

We find that the act of 1909 is substantially like the one construed in 
that case, and the words '(original jurisdiction" are used in both acts. 
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See, also, 8. c. Sullivan, 110 3. C., 513. Besides, we do not think the 
Legislature intended by the act of 1909 to take away the jurisdiction of 
the Superior Court, so far  as i t  had attached to cases then pending in 
that court. 

I 

There was error in  quashing the bill. The judgment is reversed and 
set aside, and the Superior Court will further proceed i n  the cause, in 
the exercise of its rightful jurisdiction, according to law. 

Error. 

Cited: Waddill v. Masten, 172 N.  C., 585. 

R. D. HONEYCUTT v. J. E. WA4TKINS ET AL. 

(Filed 13 October, 1909.) 

Appeal and Error-Forma Pauperis-Defective Affidavit-Jurisdictional- 
Dismissal of Appeal. 

The amdavit for an appeal in forma pauperis is defective which does 
not aver "that the appellant is advised by counsel learned in the law that 
there is error in matter of law," etc., Revisal, sec. 597 ; and the compliance 
with the provisions of this section being jurisdictional, the appellee can ' have the anneal dismissed as a matter of right upon the failure of appel- 

APPEAL by defendant from Lyon, J., at April Term, 1909, of WAKE. 

B. C. Beckwith for plakti f f .  
W.  J .  Peele for defendanks. 

PER CURIAM: The motion to dismiss must be allowed. The (653) 
appeal is in forma pauperis, and the affidavit is fatally defective, 
i n  that i t  does not contain the averment required by the first proviso in 
Revisal, see. 597, that the appellant "is advised by counsel learned in  the 
law that there is error, in matter of law, in  the decision of the Superior 
Court." 

Giving bond on appeal, or the granting leave to appeal without bond, 
are jurisdictional, and, unless the statute is complied with, the appeal 
is not in this Court, and we can take no cognizance of the case, except 
to dismiss i t  from our docket. I t  has been always held that if the affi- 
davit to procure an appeal i n  forma pauperis is defective, i t  is not a 
matter of discretion with the court, but the appellee can have the appeal 
dismissed as a matter of right. S. v. Atkiason, 141 N. C., 734; S. v. 
Payne, 93 N. C., 612; 8. v. Harris, 114 N. C., 831; S. v. Bramble, 121 
N.  C., 603; S. v. Gatewood, 125 N. C., 695, and numerous cases cited 
in the last two cases. 

Appeal dismissed. 
627 
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STATE v. J. B. ARTHUR. 

(Filed 13 October, 1909.) 

1. Indictment-Proof-Evidence-Variance. 
There is no fatal variance between the allegation of a bill of indict- 

ment and the proof, the former charging the burning of "a certain shop 
and storehouse," giving its ownership and its occupancy as "used in the 
trade of woodworking by H.," and the latter tending to show that defend- 
ant was seen to set fire to the "H. workshop." 

2. Criminal Cases-Supreme Court-Newly-Discovered Evidence-Power of 
Court. 

A new trial in criminal cases will not be granted by the Supreme Court 
upon the grounds of newly discovered evidence. 

WALKER, J., concurs in result. 

APPEAL by defendant from Cooke, J., at June Term, 1909, of CAR- 
TERET. 

Indictment for house burning. 
The defendant was convicted, and from the sentence of the court 

appealed. 
The facts are sufficiently stated in the opinion. 

Attorney-General for the  Xtate. 
AycocL & W i n s t o n  for defendant. 

BROWN, J. 1. The defendant was indicted for burning a "certain 
shop and storehouse, the property of one C. S. Wallace, occupied 

(654) by one W. A. Howland and used in the trade of woodworking." 
The evidence in regard to the house is that the defendant was 

seen to set fire to "Howland's workshop. I t  was right under the side 
of the shop, under a tank of gasoline used for running the machinery 
in the shop. The house belonged to C. S. Wallace and was used by 
Howland for operating some working machinery." 

The defendant was convicted, and brings the case to this Court upon 
the one exception, that there was a fatal variance between the allegation 
in the bill and the proof. 

The witness Mann, who testified to seeing defendant set the building 
on fire, repeatedly called i t  "a shop," and we think i t  is properly so 
charged in the bill. The whole evidence tends to bring the structure 
within the description of a shop, as given in S. v. Morgan, 98 N. C., 
643. 

2. The defendant files a petition for a new trial, on the ground of 
nely discovered evidence. 

628 
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We have not been cited to any case in this country where a new trial 
has been allowed in criminal cases by an appellate court upon the 
ground of newly discovered evidence, and it is not allowed in  Great 
Britain. I f  such practice prevailed, the proper administration of the 
criminal law in which our entire people are interested, would be seri- 
ously impaired and the delays incident to i t  greatly increased. 

The ease with which evidence would be "newly discovered" would give 
the accused, when convicted, too great an opportunity to postpone the 
sentence of the law almost indefinitely. 
, The State would, of necessity, be denied the right to ask for a new 
trial, for similar reasons, for when the accused is acquitted no new trial 
may be granted for any reason whatever. The Superior Court judge 
cannot even award a new trial to the State, and the right of appeal upon 
its part is extremely limited, and never lies after a general verdict of not 
guilty. The Superior Court judge may grant a new trial to the accused 
during the term, and his discretion is irreviewable. 

And if the accused is finally convicted and sentenced, he may still 
apply to the Governor for executive clemency. 

This question is fully discussed and all the authorities cited in the 
well-considered opinion of the Chief Justice i n  8. v. Lilliston, 141 N. C., 
863. The soundest considerations of public policy require that we 
adhere to that decision, founded as i t  is in the wisdom of our 
forefathers. We are more firmly convinced of the wisdom of (655) 
our former judgment when we examine the newly discovered 
evidence set out by this defendant, which is mainly intended to contra- 
dict a State witness. With reasonable diligence i t  could have been pre- 
sented either on the trial or to the presiding judge before he adjourned 
the term. 

The judgment of the Superior Court is 
Affirmed. 

WALKER, J., concurring in result: While I concur with my brethren 
that there was no error i n  law committed in  the trial of this case, i t  is 
impossible for me to agree with them that we cannot consider the mo- 
tion (or petition) of the defendant for a new trial upon the ground of 
newly discovered testimony. I t  seems to me that such a ruling not only 
violates the cardinal rule of the common law, but nullifies an express en- 
actment of the Legislature upon the subject. I t  is provided by statute 
(Rev., sec. 3272), that "the court may grant new trials in  criminal 
cases when the defendant is found guilty, under the same rules and reg- 
ulations as in  civil cases." The power and authority under the Consti- 
tution and the statute to grant new trials is identical in  both classes of 
cases. I t  has been the undeviating course and practice of this Court 
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to grant new trials in civil cases for newly discovered evidence. Whence 
comes this power? I t  is suggested in some of the cases that this power 
arises from necessity, but necessity cannot supply constitutional and 
statutory omissions. The power must be found either in the Constitu- 
tion or in the statute passed in pursuance of the Constitution; and if it 
cannot be found there, then it does not exist. But at  this late day no 
one will be bold enough to say that the power does not exist to grant 
new trials for newly discovered evidence by this Court i n  civil cases; 
and if the power does exist in civil cases, then no ingenuity can show 
why it does not exist in criminal cases. The attempt to show it has, 
been repeatedly made; but, with all possible deference to the Court, and 
certainly with entire respect, both for its learning and its facility of 
expression, it is not too much to say that no opinion yet has been writ- 
ten which has satisfied or can satisfy me and, I may safely say, the pro- 
fession that a real distinction can be drawn between the power to grant 
new trials in civil cases and the power to do the same thing in criminal 
cases. 

I n  8. v. LiZZiston, 141 N. C., 866, the Chief Justice, in  construing 
section 3272, construes the words, "when he is found guilty," to relate 

to the t i m e t h a t  is, of the court, to wit, the Superior Court-in 
(656) which the defendant is found guilty. I t  seems manifest to us 

that this is not the correct construction of this statute-"the 
courts may grant new trials in criminal cases when the defendant is 
found guilty, under the same rules and regulations as in civil cases." 
"When he is found guilty" is the same as if it had been written "if he 
is found guilty," the purpose being not to authorize the granting of a 
new trial against the defendant, but one for him. 

I t  is perfectly clear that the adverb "when" was used in the sense of 
the c o n j k t i o n  "if," meaning, of course, "in case that; granting, allow- 
ing or supposing that; introducing a condition or supposition," and not 
as referring to the time when a verdict is returned by the jury. If the 
latter be the true meaning of the term, how comes i t  that the Court has 
the power to grant a new trial for '(newly discovered testimony" in civil 
cases ? For the same word. "when." is used in the statute conferring the " 
power in that class of cases, and the right to move for a new trial is 
Gestricted to the time "wheh" the trialoccurred, and the statute ex- 
pressly and specifically states the grounds upon which a new trial may 
be ordered in civil cases. We have held that the failure to make the 
motion during the term, for the cases set forth in the statute, is fatal, 
and yet we will entertain a motion in this Court, when we have acquired 
jurisdiction by the appeal, to set aside the verdict and grant a new trial 
for "newly discovered testimony." 

I adhere to the opinion expressed by Justice Connor in S. v. Lilliston,, 
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141 N. C., 866, i n  which I concurred at  the time of the decision of that * 

case, and in  S. v. Turner, 143 N.  C., 641. I n  the former case Justice 
Connor very tersely and forcefully said: "I have neyer been able to ull- 
derstand why, if this Court has power to grant a new trial for newly 
discovered evidence in  a case involving property of ever so small value 
i t  has not like power where the liberty and life of the citizen is  involved. 
. . . I t  is one of those questions which, to my mind, will only be set- 
tled when reasons more cogent than any yet advanced are found to sus- 
tain the conclusion of the Court." I n  the latter case language is 
not less worthy of serious consideration: "The cases in which the mo- 
tion has been made were reviewed in Lilliston's case. I confess that, 
after examining them, I am unable to see or understand wherein the 
distinction is found which permits and, upon this record, would make 
i t  our duty to grant this defendant a new trial if she had been cast in n 
civil action involving the titie to a tract of land or personal property 
of an insignificant value, but denies the power to do so when she stands 
convicted of a crime followed by a sentence of imprisonment at  
hard labor for life. I t  is not claimed that any statute confers (657) 
the power in  one case and withholds i t  in  another. The Consti- 
tution confers the jurisdiction to hear and determine civil and criminal 
appeals in exactly the same terms." Justice Connor and I agreed in 
our views upon this question when those cases were decided, and no 
reason or argument of sufficient force has since been advanced to change 
my opinion. This question was presented in  X. v. Starnes, 94 N.  C., 
973, but the Court did not consider i t  upon principle and authority, but 
disposed of i t  adversely to the defendant, solely upon the ground that no 
precedent could be found in the decisions of this Court-for such pro- 
cedure. I t  did not require any precedent, because the "reason of the 
thing" and the perfect analogy between c i d  and criminal cases in  this 
respect-not to say anything about the express words of the s ta tu te -  
were all sufficient to sustain a contrary ruling. When the question first 
arose, the Court seemed impressed by the fact that the question had not 
heretofore been raised, and concluded, because not raised, that i t  did not 
exist. I f  this Court will adopt the same process of reasoning, the con- 
stancy with which, notwithstanding adverse decisions, the question is 
now raised, will show that the decisions do not satisfy the professional 
mind. I n  X. v. Council, 129 N.  C., 511, Justice Douglas stated his 
view of the law with his accustomed clearness and vigor: "Knowing 
that rehearings are constantly granted in  civil cases, and finding no dis- 
tinction between civil and criminal actions, either in the statute or the 
rules of this Court, I am unwilling to say, even by implication, that 
property is more valuable than life and liberty, or entitled to a greater 
degree of protection." We find that the best text-writers upon the 

631 
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subject sustain the position taken by Justices Connor, Douglas and my- 
self in  former dissents. I n  3 Graham & Waterman on New Trials, 
227, the reasons for granting new trials in  criminal cases are said to be 
more cogent than those vhich apply to civil cases. I quote from the 
standard text book as follows: "We cannot see any valid reason for in- 
terfering with the verdict in  civil cases that would not apply with still 
greater force to criminal trials. The latter are certainly the more im- 
portant, affecting, as they do, personal liberty, character and, perhaps, 
life. The sole object in  interfering with the verdict in any case is the 
prevention of injustice. As the hazards of pecuniary loss are propor- 

tionately of less consequence than the loss of reputation, liberty 
(658) or life, so greater scrutiny and greater latitude i n  granting a 

new trial should be allowed in  the latter than in  the former." 
I t  is stated in the opinion of the Court that no case in  Great Britain 

or in  this country, in  which a new trial had been allowed for newly dis- 
covered testimony, had been cited. I f  i t  is meant by this to imply that 
no such case can be found, I must respectfully differ from the majority. 
Indeed, the large majority of the cases relating to this question either 
hold that a new trial will be granted in  criminal cases when the new 
evidence is of the kind required i n  civil cases, and the use of proper 
diligence to discover it has been shown, or recognize that as being the 
correct rule of law applicable to both civil and criminal cases. They 
will be found collated in 15 Cent. Digest, p. 142 and see. 2306. Only 
one of the courts in  the other States seems to decide the other way, and 
this is the Supreme Court of Iowa. I do not mean to assert this as a 
fact, but i t  is true, so far  as my researches hawenabled me to determine 
how the matter has been treated in  other jurisdictions. I n  England, I 
believe, i t  is regulated by statute, and the decisions in  Iowa are based 
upon statutory grounds. The rule has been held to apply not only to 
criminal, but even to capital cases. 1 G. & W. on New Trials, 481. 

I have not attempted to state with any degree of fullness the reasons 
which should induce the Court to adopt the same rule in both classes of 
cases-civil and criminal-for I am satisfied with what has been so well 
said by our former associate, Justice Connor, in  the two cases already 
cited. 

I n  this case I concur in the result because I do not think the de- 
fendant has made a sufficient showing of diligence on his part  to dis- 
cover the alleged new proof, even if i t  is so decisive in its character as to 
produce the belief in our minds that on another trial it would probably 
change the result. Perhaps i t  would do so, but i t  would seem that the 
discrepancy or contradiction in the two statements of the principal wit- 
ness as to the burning of the shop could have been discovered and ex- 
posed during the trial of the case. Surely there must have been some 
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witness present or attainable-who knew how the building was construct- 
ed, and i t  does not sufficiently appear that if there was not such a wit- 
ness an examination of the shop after the witness had testified could 
not have been made in  time to have produced evidence of the inconsist- 
ent statements a t  the trial, or a t  least in time to have presented the mat- 
ter to the court 'below. Jloore v. GuZley, 144 AT. C., 81 ; G. & W. on New 
Trials, p. 1027. 

The grounds upon which such a motion will be granted are 
well stated in  Baylies on New Trials and Appeals, at  p. 524, with (659) 
a full citation of the authorities. Tested by what is there said, 
I do not think the defendant has brought his case within the rule appli- 
cable to such motions. 

Cited: S. v. Ice Co., 166 N.  C., 404. 

STATE v. CHARLIE PARISH. 

(Filed 13 October, 1909.) 

7. Appeal and Error-Forma Pauperis-Criminal Cases-Order Signed by 
Clerk. 

When the order allowing an appeal in forma pauperis in criminal cases 
is not signed by the judge as re~uired by Rev., see. 3279, but by the clerk, 
the defect is jurisdictional, without power of the appellate court to allow 
amendment, and the appeal will be dismissed. 

2. Same-Good Cause Shown-Deposit. 
But in this case the appellant asked to be allowed to make deposit in 

lieu of bond, and "good cause being shown," Rev., 593, the case was set 
for argument at  a later date so that the necessary printing may be done. 

APPEAL by defendant from W. R. Allen, J., a t  August Term, 1909, of 
WAYNE. 

Attorney-General for the State. 
J .  L. Barham for defendad.  

PER CURIAM : The defendant attempted to appeal in forma pauperis. 
The affidavits were such as required by the statute (Rev., see. 3278)) but 
the order allowing the appeal without giving bond was not signed by 

- 

the judge, as required by Rev., sec. 3279, but by the clerk. This latter 
i s  allowable only as to appeals i n  civil cases. Revisal, sec. 597. 

Unless the requirements of the statute, both as to time and manner, 
a re  complied with, the appeal is not in this Court. The defect is juris- 
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dicional, and we have no power to allow amendments, and the appellee 
has a right to have the appeal dismissed. S. v. Bramble ,  121 N. C,, 
603 ; S. v. Galewood, 125 N .  C., 695, and numerous cases there cited. 

The defendant, however, when the case was called, asked toebe con- 
sidered as appealing under bond, and to make the deposit now, in  lieu 

of bond, in  this Court, as allowed by Revisal, see. 593, if "good 
(660) cause is shown." We think such cause has been shown, and, 

the deposit in  lieu of bond having been made, the case will be 
heard. As, under the circumstances, the record and brief have not been 
printed, the cause will be set for hearing at the close of the call of causes 
from the Eighth District, that the printing may be done, as required 
in all except pauper appeals. 

Motion allowed. 

Cited:  S. v. Smith, 152 N. C., 843. 

STATE v. DON TILLIAMS. 

(Filed 20 October, 1909.) 

1. Indictment-Presentment-Limitation of Actions. 
An indictment or presentment marks the beginning of the prosecution 

and arrests the running of the statute of limitations. Revisal, 3147. 

2. Nol. Pros. "With Leave7'-Limitations of Actions. 
After the entry of a %oZ. p ~ o s .  "with leave," the prosecution remains as 

it was under the original finding of the grand jury upon the bill, and the 
statute does not begin to run therefrom so as to bar the further prosecution 
of the indictment under a c a p i a s  and arrest e~~entually ordered and made, 
in this case more than two years after the entry of the nol. pros .  with 
leave. 

APPEAL by defendant from W. J. A d a m ,  J., at February Term, 1909, 
of COLUMBUS. 

The facts are stated in the opinion of the Court. 

Attorney-General for t h e  State .  
Grady  & Wil l iamson  for defendant.  

WALKER, J. The defendant was tried on a bill of indictment for a 
nuisance, found by the grand jury a t  April Term, 1906, of the Superior 
Court of Columbus County, and appealed from the judgment of con- 
viction. H e  relied upon the statute of limitations. A nolle proseyui, 
with leave to issue a capias upon the same bill, was entered at  November 
Term, 1906. A c a p b s  was issued in December, 1908, and the defendant 

634 
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was arrested on 4 January, 1909. The court held that the statute did 
not bar the further prosecution of the indictment, and whether i t  does 
or not is the only question presented by the assignment of errors. An 
indictment or presentment marks the beginning of the prosecution, and 
arrests the running of the statute of limitations, Revisal, sec. 3147 ; S. T .  

C o x ,  28 N.' C., 440. "A nol le  prosequi in  criminal proceedings 
does not amount to an acquittal of the defendant, but he may (661) 
again be prosecuted for the same offense, or fresh process may be 
issued to try him on the same indictment, a t  the discretion of the prose- 
cuting officer." s. v. T h o r n t o n ,  35 N. C., 257; S. v. T h o m p s o n ,  10 3. 
C., 613; S. v. Smith, 129 N. C., 541. The Revisal, sec. 3273, provides 
as follows: 'lL4 molle prosequi 'with leave' shall be entered in  all crimi- 
nal actions i n  which the indictment has been pending for two terms of 
court and the defendant has not been apprehended, and in which a 
molle prosequi has not been entered, unless the judge, for good cause 
shown, shall order otherwise. The clerk of the Superior Court shall 
issue a capias  for the arrest of any defendant named in any criminal 
action in which a nolle p r o s e p i  has been entered, when he has reason- 
able ground for believing that such defendant may be arrested, or upon 
the application of the solicitor of the district. When any defendant 
shall be arrested, i t  shall be the duty of the clerk to issue a subpcena 
for the witnesses for the State endorsed on the indictment." The 
prosecution was not ended by the entering of the nol.  pros. with leave. 
This is the same prosecution as i t  was originally. The other sugges- 
tions made i n  the defendant's brief are without any force and require no 
separate discussion. The defendant has had a fair trial, according to 
the forms and with all the safeguards of the law, and he must abide 
the result. 

No error. 

STATE v. A. PERRY. 

(Filed 27 October, 1909.) 

1. Cities and Towns-Health Ordinances-Selling Fish-Municipal Powers. 

A4n ordinance prohibiting the sale of fish within the corporate limits of 
a town outside of a certain market house therein, excepting fresh fish 
caught in the streams of the county at such places as may not be pro- 
hibited, is valid, being for the preserration of the public health. 

2. Same-Market House-Contract-Constitutional Law. . 
I t  is within the power of a city or town to provide, by contract with its 

citizens, a market house and exclude with certain reasonable exceptions, 
635 



I N  T H E  SUPREME COURT [ l 5 l  

the sale of fish at other places, it appearing that, under the contract, the 
market house was to remain under the full control of the municipal au- 
thorities, and that reasonable accommodation had been provided for the 
vendors with reasonable charges for the stalls.. A contract of this char- 
acter does not contravene Art. I, see. 7, of the Constitution, relating to 
perpetuities and monopolies. 

3. Same-Defense-Illegal Contract. 
A defendant on trial for violating a valid ordinance of a city or town 

in selling fish outside of the market house, cannot avail himself of the 
defense that the market house was provided by a citizen under a contract 
with the municipality which was void by reason of the property being 
exempt from taxes under certain conditions; for, if such defense were 
otherwise sufficient, the ordinance is enforceable independently and regard- 
less of the contract. 

(662) APPEAL from W. J. Adams, J., a t  May Term, 1909 of CUM- 
BERLAND. 

Indictnlent for violation of an ordinance of the city of Fayetteville. 
The ordinance is as follows: 

"Sec. 13. No person shall sell any fresh fish within the incorporate 
limits of the city of Fayetteville, outside of said market house in said 
city: Provided, that fresh fish which are caught i n  the streams and 
waters in  Cumberland County, when offered for sale in  a fresh condi- 
tion, shortly after they are caught, may be sold within the said city, 
at  such places and points as may not be prohibited by law." 

The defendant admitted that he sold fresh fish, after the passage 
of said ordinance and while it was in  force, on the public streets within 
the corporate limits of Fayetteville, which fish were not taken or caught 
from the waters or streams of Cwnberland County. There was a 
verdict of guilty. From the judgment of the court the defendant ap- 
pealed. 

The facts are stated in  the opinion of the Court. 

Attorney-General, George L. Jones, R. 8. Dye afid Cook & Davi8 for 
the State. 

Thomas H.  Sutton, and C. W.  Broadfoot for defendant. 

BROWN, J. The only questions presented by this appeal which we 
deem i t  necessary to discuss are the contentions of the defendant that 
the ordinance is u l t ~ a  wires and also in  conflict with Art. 1, sec. 31, of 
our State Constitution, which forbids monopolies. 

I t  appears to us that the passage of the ordinance in question was a 
valid exercise of the police power vested generally in municipal corpora- 
tions. 
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The power of the public authorities to inspect and control the sale 
of articles of food intended for consumption is undoubted, the object 
being the preservation of the health of the community. The power 
exists, therefore, in  municipal authorities to establish and then 
regulate and control public markets or places a t  which all articles (663) 
of food shall be offered for sale and sold, or to regulate and con- 
trol markets established by private individuals and carried on as private 
enterprises. The health of the community, being one of the purposes 
of the organization of government, and the purity of food and drink 
having such an important effect upon the health, is universally held to 
be a ground for the exercise of the power. 1 Abbot on Mun. Corp., see. 
134; Smith Mod. Law, see. 593 et seq.; Dillon on Mun. Corp., see. 
386. 

This power to make by-laws relative to the public markets will not 
authorize corporations to prohibit the sale of fish and meats, etc., en- 
tirely within its limits, because that would be in  restraint of trade, but 
i t  does empower them to prohibit the hawking about or vending by 
retail such articles of trade except at the public markets and within 
certain limits about them. 

"The fixing the places and times a t  which markets shall be held and 
kept open," says the Supreme Court of New York, in Bush v. Seabury, 
8 Johns., 418, "and the prohibition to sell a t  other places and times, 
are among the most ordinary regulations of a city or town police." 
Also, 1 Abbot, see. 135, and cases cited in notes. 

The power of the municipal authorities to enact ordinances regulat- 
ing the sale of perishable food stuff, and the supervision thereof by the 
city's health officer, is an exercise of its police power, which has been so 
uniformly sustained in all the courts of the land that it seems to he 
firmly established. 

A collection of the cases will be found in  notes to S. v. Sarradat, 
24 L. R. A., 584; 8. v. Moore, 104 N. C., 714; Intendant v. Sorrell, 
46 N.  C., 49; S. v. Pendergrass, 106 N.  C., 665. 

But i t  is insisted that the ordinance was enacted in  order to create a 
private monopoly, and conflicts with Art. 1, see. 7, of our State Con- 
stitution, which declares that "Perpetuities and monopolies are con- 
trary to the genius of a free State and ought not to be allowed." The 
facts, briefly stated, are these: The city of Fayetteville, having no 
public market house, and realizing the public necessity in  the promotion 
of the health and comfort of its citizens for such a building, through 
its aldermen, entered into a contract with John Underwood and asso- 
ciates for the erection of this market house, which the city was not able 
or did not care to undertake to build. The city provides for supervision 
by its own officials, has quarters for health officers, and enforces 
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obedience to all regulations which may be from time to time enacted 
by the city. The contract also provides for the purchase of the 

(664) property by the city at  stated periods, at  its option. I n  fact, 
the entire market place is under the absolute control of the city; 

and i t  further provides that the rental for the stalls shall be reasonable, 
and, in order to establish what might be reasonable rent, i t  provides 
that i t  shall not be greater than that in other towns of similar size and 
under similar circumstances in North Carolina. And for all these 
benefits accruing to the public and furnishing the city quarters for its 
health officers, and other benefits accruing to the city, the city agrees to 
pay a rental equal to the amount of taxes imposed thereon by the city 
until such time as the enterprise might be on a paying basis of six per 
cent. The books and records of the company are a t  all times open to 
the examination of the city officials. 

We do not think this contract is obnoxious to any section of our Con- 
stitution or violates any principle of public policy. 

The contention that it is void because the property is exempted from 
municipal taxation is without basis upon the facts; but if i t  were true, 
this defendant could not raise the point under an indictment for violat- 
ing a city ordinance, which in  itself is a valid exercise of the police 
powers of the city and may be enforced, independent and regardless of 
the contract. Imp. Co. v. Cornrs., 146 N. C., 355. 

To sustain the judgment i t  therefore becomes unnecessary to consider 
the contract; but as i t  was vigorously attacked by the learned counsel 
for defendant, and as it is to the interest of the city to set the question 
a t  rest, we will say that the right to enter into such a contract is clearly 
within the legitimate powers of the board of aldermen. The city has 
conferred no monopoly on Underwood and his associates. I t  is the 
city's market house, to all intents and purposes, governed, controlled 
and regulated by its authorities. Every fish and meat dealer, as far as 
the capacity of the market house will permit, is at  liberty to rent stalls 
and do business there. Underwood and associates have no exclusive 
right to sell fish there themselves, nor to charge others their own price 
for space. Extortionate rents are oarefully guarded against by the 
terms of the contract. The city had as much right to contract with 
Underwood to furnish i t  a public market house as i t  had the right to 
build one of its own. The purpose of the contract is to benefit the com- 
munity, and municipal legislation which has for its object the protection 
of the health, morals, etc., of the municipality is entitled to liberal con- 
struction, and the scope, if within constitutional limits, is very largely 

within the discretion of the authorities and not subject to judicial 
(665) interference. 2 Smith's Mod. Law of Mun. Corp., see. 1322. 
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We think the contract is valid, and tha t  similar conventions have 
been heretofore sustained. X. v. Sarradat, supra, and notes; Pales- 
tine v. Barnes, 50 Tex., 538; S. v. Natal, 4 1  La. An., 887, 650, 722, 
and cases there cited; 1 Smith Mod. Law Gorp., see. 593. 

The  judgment of the Superior Court is 
Affirmed. 

STATE v. CHARLIE PARISH. 

(Filed 27 October, 1909.) 

In this case there was no evidence to sustain the conviction of the offense 
charged. 

APPEAL by defendant from W. R. Allen, J., a t  August Term, 1909, of 
WAYNE. 

Attorney-General for the State. 
J .  L. Barham for defendant. 

PER CURIAM: Upon a n  examination of the evidence in  this case, we 
think there is an  absence of any sufficient evidence. tending to support 
the charge of a n  assault with intent to commit rape. I n  his  argument, 
with his usual candor, the Attorney-General coincided with this view. 

New trial. 

STATE r. WATT BARRETT. 

(Filed 27 October, 1909.) 

1. Burning Barn-Motive-Evidence-Error. 
It is competent for the State in showing motive upon the part of defend- 

ant in burning a barn for which he was being tried, and which was being 
used by the witness as a tenant a t  the time, to ask witness, on direct 
examination, whether he opposed defendant's application for membership 
in a certain lodge; but it was error in the trial judge to admit in evidence 
a t  an early stage of the trial, and before defendant had put his character 
a t  issue, the answer of witness that his reason for doing so was that 
defendant "had been convicted of stealing and sent to the chain-gang." 

2. Same-Harmless Error. 
opposing defendant's application for membership in a certain lodge, to 

Error committed in admitting as evidence the reason of witness in 
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show motive for the burning of a barn, used by witness as a tenant, for 
which defendant was being tried, to wit: Defendant "had been convicted 
of stealing and sent to the chain-gang," is cured by the subsequent admis- 
sion thereof by the defendant when under examination as a witness in his 
own behalf. 

3. Burning Barn-Instructions-"Willfully and Wantonly"-"Fe1oniously1'- 
Special Requests. 

A charge of the judge on a trial of defendant for burning a barn, that 
they must find that defendant "willfully and wantonly set fire to and 
burned the barn," is not objectionable on the ground that the court failed 
to explain more fully what is meant by the words "willfully and wan- 
tonly," in the absence of special prayer for instructions requesting i t ;  
and his failure to instruct the jury that the act must be feloniously done, 
was not error. Revisal, see. 3336. 

(666) APPEAL by defendant from W. J. Adams, J., at August Term, 
1909, of UNION, from conviction, under an indictment for burn- 

ing the barn of one Paul  Huntley. 
The facts are stated i n  the opinion of the Court. 

Attorney-General, George L. Jones and A. M. Stack for the State. 
Adams, Jerome & Armfield fo r  defendant. 

BROWN, J. The .first assignment of error relates to the testimony of a 
witness for the State, Jeff Rivers, who was tenant on the place where the 
burned barn was situated, and occupied i t  with his produce and other 
property. This witness was asked on his direct examination "whether 
or not he opposed defendant's application to membership in  the Grand 
Union." The defendant objected, and, his objection being overruled, ex- 
cepted. The witness answered: '(I opposed the defendant's application 
to membership in the Grand Union on the ground that he had been 
convicted of stealing and sent to the chain-gang." The defendant ob- 
jected to the answer. Objection overruled, and defendant excepted. 

I t  was entirely competent for the State to show motive upon the part 
of the defendant to burn the barn occupied and used by the witness, 
and to that end it was proper to show that bad feeling existed, and the 
reason for it, but that part of the reply of the witness in  which he 

stated that defendant had been convicted of stealing and sent to 
(667) the chain-gang should have been excluded and the jury carefully 

cautioned not to regard it. 
The State had no right a t  that stage of the trial to put so damaging 

a fact in evidence. The defendant had not put his character in issue 
a t  that time. But  we think he error entirely cured by subsequent pro- 
ceedings. 
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The defendant was examined as a witness in his own behalf, and 
testified that he had been indicted for stealing corn and served four 
months on the chain gang for it. 

The second and third assignments of error relate to the charge of 
the court. 

The defendant's prayers for instruction are elaborate and carefully 
drawn, but we think in his charge the court gave him the full benefit of 
all he was entitled to. 

I t  is not the duty of the judge to follow the verbiage of special in- 
structions prayed by counsel. He  must be allowed to charge the law 
in his own language, and this has been done very clearly, fully and ac- 
curately, with careful regard for defendant's rights. 

Assignment of error No. 4. This assignment pertains to the failure 
of his Honor to charge the jury in what willful and unlawful intent 
consists, and for his further failure to charge the jury that defendant 
must have committed the crime feloniously. 

The court charged the jury that they must find that defendant will- 
fully and wantonly set fire to and burned the barn and stables. No spe- 
cial instruction was asked as to this, and we do not think i t  is reversible 
error because the court failed to  explain more fully what is meant by 
the words "willfully and wantonly." 

His Honor very properly did not instruct the jury that the act must 
be feloniously.done. The statute does not use the word "felonious." 
Revisal, see. 338; S. v. Battle, 126 N. C., 1036. 

The judgment is 
Affirmed. 

Ci ted:  S. v. Clark, 173 N. C., 745. . 

STATE v. WALTER M. DRAUGHON. 

(Filed 27 October, 1909.) 

1. Deeds and Conveyances-Forgery-Publication-Intent to Defraud- 
Declarations-Natural Evidence-Hearsay. 

When defendant is tried for forging a deed from his father, since de- 
ceased, to himself, and uttering and publishing it with an intent to defraud 
the other children and heirs at law, defendant may show by a State's 
witness that deceased had acknowledged to this witness the execution of 
the deed, with deceased's declaration at the time that defendant had done 
more for him than any other of his children had done, etc. ; (1) it tended 
to show the disposition of the father towards the son a t  the time the 
deed was alleged to have been executed by the father; ( 2 )  it was natural 
evidence and the only obtainable evidence of the intent of the grantor, and 
an exception to the rule of hearsay evidence. 

1 5 1 4 1  Oil 
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2. Same. 
While such declarations are not direct eridence that the father executed 

the deed, which the son is being tried for forging, it is a material cir- 
cumstance tending to show it and excluding such evidence is reversible 
error. The questions raised in this case by defendant upon the plea of 
"former acquittal" are not passed upon on this appeal as they may not 
again arise. 

(668) APPEAL by defendant from W. R. Allen, J., at February Term, 
1909, of SAXPSON. 

The facts are stated in  the opinion. 

Attorney-General and G. E. Butler for the State. 
P'ozuler & Crumpler, F. R. Cooper and J .  D. Ken. for defendant. 

WALKER, J .  The defendant was indicted in the court below i n  two 
counts. I n  one of the counts he is charged with the forgery of a deed, 
purporting to have been made and executed by G. B. Draughon to the 
defendant, dated 2 November, 1902, and conveying to him in  fee certain 
land, containing twenty acres and therein described, for the nominal 
sum of one dollar. I n  the other count he is charged with uttering and 
publishing the forged instrument. The bill was drawn under sec. 3424 
and 3427 of the Revisal. I n  the first count it is alleged that the forgery 
was committed with intent to defraud G. B. Draughon, the alleged 
maker of the deed, and in the second count it is alleged that the de- 
fendant, by the forgery, intended to defraud John M. Mathis, Donnie 
Mathis and others, the said Donnie Mathis and others being the heirs 
of G;. B. Draughon, who was dead when the bill of indictment was re- 
turned by the grand jury. I t  appears that an indictment had been 
found at a previous term of the court for the same forgery, simply, with 
intent to defraud J. M. Mathis and his wife, Donnie Mathis, the said 
Donnie Mathis being the child of G. B. Draughon, who was then living. 
The defendant was acquitted at  the trial upon that indictment, under the 
charge of the court that there could be no such a thing in the law as an 
intent to defraud the heir of a living person who had but a bare possi- 
bility of inheritance from her father, applying the maxim, Nemo est 

haeres viventk. At the trial upon the second indictment, the 
(669) defendant pleaded former acquittal, and relied, in  support of his 

plea, on the verdict and judgment in the first trial. The court 
held, as matter of lam, upon the admitted facts, that there had been no 
former acquittal of the defendant upon the charge contained in  the sec- 
ond bill of indictment, and instructed the jury to disregard the plea and 
to consider the case and the eridence therein only upon the defendant's 
plea of not guilty. The jury returned a verdict of guilty, and judg- 
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ment that the defendant be confined in  the State penitentiary for the 
term of three years was rendered thereon. The defendant, having duly 
excepted to divers rulings of the court, now assigned as errors, appealed 
to this Court. As to the plea of former acquittal, i t  is not absolutely 
necessary for us to pass upon it, as we think there was error in  the 
exclusion of testimony offered by the defendant, but we will refer to i t  
later on. 

The State introduced as a witness Sherman Royall, who testified to 
facts very prejudicial to the defendant, and, among others, that G. B. 
Draughon had virtually denied, in  a conversation with the defendant, 
which took place in  the presence and hearing of the witness, that he had 
executed the deed, and that on one occasion, when the defendant was not 
present, as i t  impliedly appears, he requested the witness to see the 
defendant about a rumor to the effect that the latter had a deed from 
him, G. B. Draughon, and to ask the defendant for permission to see the 
deed, which request the defendant refused, but he did show the back of 
the deed, on which was written "G. B. Draughon to W. M. Draughon." 
The defendant proposed to prove by the same witness that G. B. 
Draughon admitted to him that he had executed the deed in  question 
to the defendant for the twenty acres of land, and gave as his reason 
that he intended to do more for the defendant than for any other child, 
as the defendant had done more for him and had been better 'to him than 
any of his children. This evidence, on objection by the State, was ex- 
cluded, and the defendant excepted. The Bttorney-General, with his 
usual frankness and fairness, conceded in  the argument before us that 
the court committed an error in  rejecting the evidence. We take an 
extract from his very able and well-prepared brief: ''It seems to me that 
the exclusion of this testimony was error. The State had proved by 
the witness certain declarations of G. B. Draughon prejudicial to the de- 
fendant. I t  would seem that, upon cross-examination, the defendant 
should have been allowed to show that G. B. Draughon had declared that 
he had given the defendant the land, and why. I t  tended to support 
the defendant's contention that the deed was genuine." Our opinion 
is that the testimony was competent and should have been ad- 
mitted by the court and considered by the jury, for the reason (670) 
that i t  tended to show the disposition of the father towards his 
son a t  the time the deed was executed-in other words, his state of 
mind-and that he entertained a feeling of appreciation and gratitude 
toward his son, because of what he had done for him. The State at- 
tempted to show, by the examination of this very witness, that the de- 
ceased, G. B. Draughon, was unfriendly toward his son, the de- 
fendant, and, by every principle of fairness, justice and law relating to 
such evidence, the defendant should have been permitted to show by the 
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same witness that his father had expressed himself to the contrary and 
had really regarded the defendant as his favorite child. This kind of 
evidence is admitted, for the reason that i t  is what is called natural 
evidence, and the fact intended to be proved cannot easily be established 
in  any other way. Wherever the bodily or mental feelings of an indi- 
vidual are material to be proved, the usual expressions of such feelings 
are what is termed by some of the text writers original evidence. Whether 
that is strictly accurate or not, we will not stop to consider. Greenleaf 
seems to have thought that i t  was an exception to the "hearsay rule.'' 
I f  they are the natural language of the feelings, whether of body or 
mind, they furnish satisfactory evidence, and often the only proof of 
their existence, and whether such expressions were real or feigned is  
for the jury to determine. I n  the words of Lord Justice Mellish, 
"Wherever i t  is material to prove the state of a person's mind, or what 
was passing in it, and what were his intentions, there you may prove 
what he said, because that is the only means by which you can find out 
what his intentions were." Sugden v. St. Leonards, L. R., 1 P. D., 154; 
1 Greenleaf on Er. (16 Ed.), sec. 162a. Greenleaf, i n  that section, says: 
"But where a distinct assertion, in the form of words, predicating a 
mental state, is offered, as 'I have a pain in  my side,' or 'I have the in- 
tention of going out of town,' or 'I do this for such-and-such a reason,' 
this language is no less an assertion of the existence of a fact than is 
an assertion of any sort of fact. I n  the neat ,phrase of Lord Justica 
Bowen, in  Edgington, v. Fitxmaiurice, L. R., 29 Ch. Div., 459, 'The state 
of a man's mind is as much a fact as the state of his digestion.' And, 
therefore, such assertions, being taken on the credit of the declarant as 
testimonial evidence of the fact asserted, are met by the hearsay rule 
(on the principle explained, ante, section 99a). To admit them, then, 

is to make an exception to the hearsay rule." And, for the 
(671) reason given, the evidence does not come within the rule, though 

in  its nature partaking of hearsay. 
We do not mean to decide that the declaration of the deceased father 

is direct evidence that he had not conveyed the land to his son, the de- 
fendant, but i t  is a circumstance, coming in a competent way and from 
a reliable source, which tends (as the Attorney-General so well said) 
to show that he had made the conveyance which is now alleged by the 
State to be a forgery. 

We conclude that the evidence which was excluded should have been 
admitted, under the facts and circumstances of the case, as they now 
appear to us. 

We do not decide or even consider the cpsti;n whether the declara- 
tion of G. B. Draughon, while in actual possession of the land, in dis- 
paragement of his title, and therefore against his interest, he being now 



N. C.] FALL TERM, 1909 

deceased, is competent as evidence in this case, i t  being a criminal ac- 
tion; but we leave i t  open for future adjudication. 

The decision of the remaining question, as to the plea of former ac- 
quittal, is pretermitted by us, for i t  may be that the facts as they 
appear at  the next trial may be so different from those now stated in  
this record that the interesting and doubtful question of law as to the 
validity of the plea of former acquittal may not be presented. It would 
not be deferential to the learned judge who may preside a t  the next 
trial to anticipate any error in his decision upon questions which may 
then be raised. Bs  the double pleas of former acquittal and not guilty 
are to be tried together, by consent of the parties, i t  may turn out that 
the defendant will be acquitted upon the latter plea-that is, the jury 
may find him not guilty of the crime charged in  the two bills of indict- 
ment, treated as one bill with several counts, in which event the plea 
of former acquittal, and the evidence and arguments to sustain it, would 
be eliminated from the case. There are other grave and controlling 
reasons which induce us to withhold any expression of opinion upon the 
question thus raised by the defendant's first plea. The gravity of this 
question is shown by the fact that the Attorney-General was in  some 
doubt, disclosed by his brief, as to whether or not the plea had been 
established, and the defendant's counsel was confident that i t  had been. . 
At present we consider it as an open question of law and fact, to be 
hereafter determined according to the law and the evidence. Perhaps the 
solicitor may send a new bill, and we therefore cannot now determine 
what the allegations of the indictment or, as we have said, what the 
evidence may hereafter be; but let i t  be understood that we do not now 
decide, as i t  is not necessary to do so, that the plea of former 
acquittal was, in  law, sustained, upon the bills and evidence as (672) 
they now stand, or that the learned judge was in error in so 
charging the jury; nor must i t  be understood that our opinion i n  this 
case in any degree prejudices the right of the defendant to rely a t  the 
next trial upon his plea of former acquittal.' We merely award a new 
trial, for the reason already given, leaving undecided the other ques- 
tions in  the case, which are not now necessarily presented. 

New trial. 

Cited: Luckey v. Telegraph Co., ante, 5 5 3 ;  Weeks v. Telegraph Co,, 
169 N. C.; 706. 
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STATE v. MARION BUTLER AND LESTER F. BUTLER. 
(Filed 3 November, 1909.) 

1. Admissions-Subsequent Trial-Incompetency. 

Admissions made by defendants' counsel in their presence, for the pur- 
pose of preventing a continuance of the preliminary hearing of an indict- 
ment against them, are inadmissible under defendants' objection in the 
Superior Court, the object and reason for their admission having ceased. 

2. Libel-Judgments-Dicta-Evidence. 

In an action for libel, brought in the State court, for publishing that 
one A., while judge of a certain special United States court, was corruptly 
influenced in his judgment in allowing certain fees to attorneys in dispro- 
portion to the value of the serrices rendered, the opinion of a justice of 
the Supreme Court of the District of Columbia, delivered in an action to 
enjoin the payment of the fee, in which he stated as his opinion, that the 
fees were reasonable is incompetent as evidence, particularly in view of 
the decision of such justice that his court had no jurisdiction to pass upon 
the fee. 

APPEAL by defendants from Long, J., March Term, 1909, of GUIL- 
FORD. 

This was an indictment for libel. The bill of indictment charged, 
in proper form, the defendants with a publication, on 23 April, 1908, 
in  a newspaper, called the Caucasiam, published in  Raleigh, N. C., of a 
false, scandalous and libelous article, set forth in  the bill, concerning and 
about Spencer B. Adams, charging the said Adams with being corruptly 
influenced in his judgments while Chief Judge of the Choctaw. and 
Chickasaw Citizenship Court, created by act of the Congress of the 
United States, for the purpose of determining the status of certain 
Indians as members of the Choctaw and Chickasaw tribes of Indiana., 

Upon the plea of not guilty, entered by each of the defendants, 
(673) they were tried, found guilty by the jury, judgment pronouqced, 

and the defendants appealed to this Court. 

Attorney-General, Stedman & Cooke, J .  A. Long, R. C. Xtrdzuick and 
G. X .  Bradshaw for the State. 

L 4 y ~ ~ ~ k  Le. Wimton, W .  S. O'B. Robin~on and Justice & Broadhurst 
for defendants. 

MANNING, J. Having reached the conclusion that, on the two ques- 
tions herein considered, the learned trial judge committed error prejudi- 
cial to the defendants, entitling them to a new trial, we do not deem i t  
necessary to pass upon the other questions presented upon the record 
and argued before us with ability and learning. These questions may 
not be presented upon another trial. At the trial the learned judge per- 
mitted the State, over defendants' objection, to offer certain admissions 
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STATE 17. BUTLER. 

of their attorneys at the preliminary hearing of the warrant issued by 
the justice of the peace. I t  appears, from all the witnesses examined 
aboh  this matter, that on the day set for this preliminary hearing the 
prosecution asked for a continuance to enabIe it to secure from the office 
of the Secreta'ry of State certain statements made, as required by 
section 1152, Revisal, by the Caucasian Publishing Company; that these 

1 statements were material, as "the State expected to prove by said docu- 
ments the connection of the defendants with the Caucasian newspaper 
and the publication by them therein of the alleged libel." The attorneys 
of the defendants (they being present), in order to secure a hearing with- 
out delay and prevent a continuance, admitted that "the defendant L. 
F. Butler was managing the editorial department of the Caucasian, 
and the defendant Marion Butler was connected therewith at the time 
of the publication." At the trial in the Superior Court, upon indict- 
ment found, the State offered in evidence, prior to the offer of these 
admissions, the statements made by the Caucasian Publishing Company 
for the absence of which i t  had moved for a continuance at the prelimi- 
nary hearing. I t  is manifest from this that the State was not misled 
by the admission before the justice of the peace, into an omission to 
have these statements at the trial in the Superior Court. We do not 
think these admissions made, under the circumstances and for the pur- 
pose stated, ought to have been received. I n  Weeks on Attorneys at  
Law, see. 223, p. 393, the author says: ('In criminal cases admissions 
are not admissible unless made at the trial by the defendant or his 
counsel." As sustaining this doctrine the learned author cites 
Reg v. Thornhill, Car & P., 575. That was an indictment for (674) 
perjury, tried before Lord Abinger. The report of the case 
states: '(The case comes on to be tried as a traverse on the crown side 
of the assizes, and before trial i t  had been agreed between the attorneys 
on both sides that the formal proofs on the part of the prosecution 
should be dispensed with, and that that part of the case for the prosecu- 
tion should be admitted. Lord Abinger, C. B. I n  a criminal case 
tried on the crown side of the assizes, I cannot allow any admission to 
be made on the part of the defendant, unless i t  is made at the trial by 
the defendant or his counsel. C. Phillips, for the prisoner, declined 
making any admission, and, the formal proof not being complete, Lord 
Abinger, C. B., directed an acquittal." 

I n  Weisbrook v. R. R.; 20 Wis., 441, the Court, in speaking of ad- 
missions by an attorney at a former trial, said: "Such admissions are 
frequently made for the purpose of saving time, where counsel are 
confident of success upon some other points; and, when so made, they 
are always understood to have reference to the trial then pending, and 
not as stipulations which shall bind at any future trial. Such was the 
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character of the admissions proved, and the court erred in  receiving it 
as evidence of the amount of damages to be recovered by the plaintiff 
upon a new trial." I n  speaking upon the same subject, the Supreme 
Court of Illinois, in Hardin v. Forsythe, 99 Ill., 312, said, at  p. 324: 
"The admission was made only on and for the trial, a t  the time i t  was 
made, and could not be used on a subsequent trial without the consent 
of defendants." I n  People v. Garcia, 25 Cal., 531, the Court, in  passing 
upon the ruling of the trial court receiving as evidence, without objec- 
tion, admissions made at  the commencement of the trial, said: "The ad- 
mission was a solemn admission, of record, of a fact a t  the commence- 
ment of the trial, and for the pul-pose of the trial, by the prisoner's 
counsel, in open court, in  his presence, and, we must presume, with his 
consent." People v. Hobson, 119 Cal., 424; T/17illcins v. Stidgel*, 22 Cal., 
232. I n  Guy  v. Naniuel, 89 N. C., 83, the admission under the con- 
sideration of the court was an admission in  the answer filed in the 
action, and this Court quoted with approval the following language from 
Taylor on Ev., see. 700 (772) : "The admissions of attorneys of record 
bind their clients in  all matters relating to the progress and trial of 
the cause. I n  some cases they are eonclusioe, and may even be given 
in evidence upon a new trial, though previously to such trial the party 
give notice that he intends to withdraw them, or, though the pleadings 

be altered, provid6d the alterations do not relate to the admis- 
(675) sions. But to this end they must be distinct and formal, or 

such as are termed solemn admissions made for the express 
purpose of relaxing the stringency of some rule of practice, or of 
dispensing with the formal proof of some fact at the trial." I n  
Cutler v. Cutler, 130 N.  C., 1, this Court held that an admission 
of fact, made to prevent a continuance for the absence of a 
witness, cannot be used in  a subsequent trial, the witness then 
being present. "As the reason ceased, the admission should have 
ceased." The error in  admitting this evidence was not cured by the 
charge of the judge.to the jury, leaving it to the jury to determine the 
extent and purpose of the admission. The learned judge should have 
excluded the admission of the defendants' attorneys, made under the 
circumstances as testified to by the witnesses. 

The record of the trial, as presented to this Court, contains the fol- 
lowing: "The State offered in  evidence a duly certified copy of the 
opinion of Judge Anderson, Justice of the Supreme Court of the District 
of Columbia, in the case of Richard HcLish et al. v. Leslie M. Shaw, 
Secretary of the Treasury of the United States, et al. The defendants 
had offered evidence tending to show that this suit had been brought 
to enjoin the payment of the fee allowed to Mansfield, MeMurray & 
Cornish by the said Citizenship Court, and the said opinion offered was 
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the opinion of the court, disposing of said application for an injunction. 
The opinion is copied in full, and concludes as follows: "An order to 
that effect will be signed by the court." This opinion was not the 
formal judgment of the court; i t  contained the reasons moving the 
judge to render the judgment ordered to be prepared. It was not a 
part  of the record proper. The libelous publication charged in the in- 
dictment contained the accusation against Judge Adams of receiving, 
with the other members of the Choctaw and Chickasaw Citizenship 
Court, part of the fee of $750,000 allowed by said court to said firm of 
attorneys, and to enjoin the payment of which by the Secretary of the 
Treasury of the United States the suit of Richard iVcLish et 01. v. Leslie 
31. Slzaw, Secretary of the Treasu~*y of the Cn,ited States, et al., had 
been instituted and disposed of by the Supreme Court of the District 
of Columbia. I n  the opinion of Judge Anderson, he disposes of the 
question of fraud, upon the ground that the averments of the facts were 
not sufficiently or properly stated in the bill, and further expressed the 
opinion that while the power to fix the attorney's fee had been by act 
of Congress vested in  the Choctaw and Chickasaw Citizenship Court, 
and he was concluded by its finding and judgment i n  the matter, he 
gives i t  as his opinion that the fee allowed was very reasonable. 
The opinion of the judge being incompetent as evidence, this ex- (676) 
tract from i t  shows that i t  was prejudicial to the defendants a t  
the trial and should have been excluded from the consideration of the 
jury. The defendants were not parties to that suit, nor does it appear 
that they had anything to do with it. "The office of a judicial opinion, 
under the common-law system, is to set out the grounds upon which a 
legal controversy is  decided in favor of one litigant and against the 
other, and incidentally to serve as a guide for determining similar con- 
troversies in the future." 6 A. 81; E., 1065. The opinions of the highest 
appellate court of a State are permitted to be used as evidence to ascer- 
tain, in the absence of legislative enactment, what the law of another 
State is, and the construction of its statutes and Constitution when these 
are pertinent, and i n  limited instances, under legislative sanction, when 
they are required as advisory of public officers in  the discharge of their 
duties. Hancock v. TeL Co., 137 N. C., 497, and other cases. I n  these 
instances, and possibly in  a few others, the opinions of a judge delivered 
in a judicial or quasi judicial proceeding may be used, but none of these 
sanction the use of them as evidence in a case like this. I f  the opinion 
offered had been written by the Court, of which Judge Adams was a 
member, or written by him, or concurred in by him, other principles 
of the law of evidence would have applied. 

For  the errors pointed out, the defendants are entitled to a 
New trial. 

649 



I N  THE SUPREME C O U R T  

STATE v. HENRY E. SPIVEY. 

(Filed 3 Xorember, 1909.) 

1. Appeal and Error-Brief-Exceptions Abandoned-Criminal Cases. 

Exceptions appearing of record and not mentioned in the brief a re  
deemed abandoned on appeal in criminal as  well a s  civil actions. 

2. Evidence, Secondary-Bloodhounds. 

Evidence of the conduct of a bloodhound in tracking the accused after 
the offense was committed is  competent to  corrobomte other evidence 
competent as  tending to establish his guilt. 8. ?i. Freeman, 146 N. C., 616, 
and other cases cited and approred. 

3. Evidence-Declarations-Res Gestae. 

The declarations of deceased made directly after he received the fatal 
shot. that  defendant had shot him because he saw him, is comuetent 
against defendant on trial for the murder of deceased: when it appears 
that  the declaration mas made spontaneously, without design or premedi- 
tation. 

4. Appeal and Error-Murder-Witnesses-Tender of Wife-lnstructions- 
Harmless Error. 

While i t  is improper for the solicitor to  tender the wife of defendant on 
trial for his life, stating that he would not tender her if defendant did not 
wish to examine her, the error is cured by a' clear instruction that this 
should not prejudice defendant or in  any manner influence the jury i n  
their verdict against him. 

5. Instructions Substantially Given. 

The judge is not required to gire a charge t o  the jury in the language of 
a special instruction requested, and when the charge is a s  responsive to  
the request as  the prisoner was entitled, there is no error therein. 

6. Instructions-Murder-Questions of Law-Directing Alternate Findings. 

When the entire evidence shon7d, and no other reasonable inference can 
be fairly drawn therefrom, that  the murder was committed either by lying 
in wait or in an attempt Lo perpetrate a felony, and the controverted 
question is the identity of prisoner a s  the murderer, the trial judge does 
not commit error in  charging the jury to render a verdict of guilty of 
murder in  the iirst degree or not guilty. 

(677) APPEAL f r o m  W. J. Adams, J., a t  M a r c h  Term, 1909, of , 
BLADEN. 

T h e  defendant was indicted f o r  the  murder  of F r a n k  Sham, h i s  
father-in-law, on  the  night  of 10  December, 1908, i n  Bladen County, 
and,  upon  h i s  plea of not guilty, was  t r ied a n d  convicted of murder  i n  
t h e  first degree, and  f r o m  the  sentence of death pronounced b y  t h e  court  
he appeals  to  this Court.  
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The immediate circumstances of the homicide are detailed in the tes- 
timony of Eugenia Shaw, the wife of the deceased, as follows: "Frank 
(the deceased) was hauling cotton to Mr. Nance's. H e  came that 
evening about dusk. There was a walking around the house and noise 
under the house, and the dog got after it. I don't know just what time i t  
was-it was late bedtime. First thing I heard was a walking around the 
house, like somebody under the house, and the dog got to baying it. 
Frank got u p  and went out. The gun fired. Me and my daughter (the 
wife of the prisoner) went out about a minute or two after the gun 
fired. Just  as soon as we heard the gun fire, we went out. Frank was 
down on his hands and knees, a t  the corner of the house, struggling 
i n  blood." Dr.  Clark was called in  that night, and said the load of shot 
took effect i n  the face, tongue and throat of the deceased; both eyes 
were shot out, and the gun was fired from a point in  front of the 
deceased; that he found the tracks of the murderer at  the corner of the 
house; and under the house a chamber, partly filled with kero- 
sene oil and shucks, and indications of a lighted match that (6'78) 
went out;  that i t  was a moonlight night. I t  was i n  evidence that 
the vessel belonged to the prisoner's wife and was last seen at  her house ; 
that prisoner's wife was a daughter of th8 deceased and had separated 
that day from him and returned to her father's; that prisoner called at  
the gate during the afternoon, and, calling his wife out, told her, with 
an oath, that if she did not leave her father's house he would kill her 
or her father that night; and, as he walked off, said: "1'11 burn you up." 
A son of the deceased, awakened by the shot, saw the prisoner running 
away, with a gun in  his hands. There was evidence of bad blood between 
the prisoner and the deceased, and of other threats made by the prisoner. 
Bloodhounds were put on the trail the next day and followed the track 
to prisoner's house and to his father's. The prisoner offered evidence 
that, at  the time of the shooting and the entire night, he was a t  his 
father's, two and a half miles from the home of the deceased, and that 
when accused the next morning of the homicide he denied it. There 
was much evidence on the part of the State corroboratory of its theory, 
and from the prisoner, attacking the State's witnesses and sustaining 
his alibi. The dying declarations of the deceased were offered by the 
State, that the prisoner shot him, and the declarations of the deceased 
to his wife, that the prisoner shot him, were offered and admitted as 
part  of the res gestm. The deceased lingered a few days, and died from 
the effect of the gunshot wounds received the night of 10 December, 
1908. 

Attorney-General for the State. 
i l lclean,  McLaan & Snow and McIntyre, Lawrence & Proctor for 

defendant. 651 
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&/IANEING, J. I n  the statement of the case there are twenty-one excep- 
tions noted and embraced in the prisoner's assignment of errors, but in  
the well-considered brief of his able and learned counsel only the fol- 
lowing numbered exceptions are mentioned, to wit, exceptions 4, 8, 9, 
12, 13, 15, 16, 17, 18, 19, 20 and 21. Under Rule 34 (140 N. C., 666) 
and the decisions of this Court, those not mentioned are deemed aban- 
doned. This rule applies equally to civil and criminal cases. Britt v. R. R., 
148 N. C., 37; S. I ) .  Freeman, 146 N .  C., 615; S. v. Register, 133 N. C., 
746. We have, however, in favorem citc~, carefully examined the excep- 
tions omitted in the brief for the prisoner, and we do not think any one 

of them can be sustained. Exceptions 20 and 21 are formal- 
(679) the one taken to the refusal of the court to grant a new trial 

for errors alleged in  the trial, and the other to the judgment of 
the court pronouncing the sentence of death, as demanded by the law, 
upon the verdict. Exceptions 8 and 9 are taken to the rulings of his 
Honor permitting a witness for the State (Edmond) to narrate the 
conduct of a bloodhound used by him the day after the homicide in  
tracking the defendant. This evidence mas admitted by his Honor 
after the State had, by testimony, brought: it clearly within the rules 
laid down by this Court for ifs admissibility, in  S. v. Moore, 129 N .  C., 
501; S. v. Hunter, 143 N.  C., 607; X. v. Freeman, 146 N.  C., 616. 
I n  his charge his Honor clearly stated to the jury how they should con- 
sider this evidence; that i t  was not substantive, but corroboratory; and 
before i t  could be considered as corroboratory they must be satisfied, 
beyond a reasonable doubt, of the existence of other relevant- circum- 
stances in connection therewith, as held in the above cases. No exception 
was taken to this part of his Honor's charge. I t  was full and clear. We 
therefore, find no error in  exceptions 8 and 9. 

The prisoner's fourth exception is taken to admission in evidence, 
over his objection, of the following declarations of the deceased (Frank 
Shaw) to his wife, on, the night of the homicide and immediately 
thereafter: "Frank told me Henry Spivey shot him; said, 'Oh, Jenny, 
Henry Spivey shot me, because I saw him.' " The witness (wife of 
deceased) had given the following account of the events immediately 
preceding and at the time of this declaration: "First thing I heard was 
a walking around the house, like somebody under the house, and the dog 
go% to baying it. Frank got up and went out. The gun fired. Me and 
my daughter went out about a minute or two after the gun fired. Just 
as soon as we heard the gun fire, we went out. Frank was down on his 
hands and knees, at  the corner of the house, struggling in blood. I went 
to him and took him up, and said, 'What is the matter?' Me and my 
daughter were the first to get to him. I took him up, first one, about 
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two minutes after gun fired-just about a minute after gun fired. 
I shoved out; never waited for nothing. Frank said, (Henry Spivey 
shot me, because I seed him.' " After then, being permitted to give this 
statement of the deceased. the witaess added: "He said i t  two or three 
different times after he was set up on the piazza." Was this statement 
of Frank Shaw to his wife admissible as pars rei gestm? 

I n  McKelvey on Ev., p. 344, the author says: "The ground of relia- 
bility upon which such declarations are received is their spon- 
taneity. They are the ex tempore utterances of the mind, under (680) 
circumstances and a t  times when there has been no sufficient 
opportunity to plan false or misleading statements; they exhibit the 
mind's impressions of immediate events, and are not narrative of past 
happenings; they are uttered while the mind is under the influence of 
the activity of the surroundings." I n  Underhill on Criminal Evidence, 
secs. 96 and 97, quoted with approval by Connor, J., in the concurring 
opinion in Seawell v.R.R.,133 N. C.,515, the author says : "On the whole, 
the res gestm cannot be arbitrarily confined within any limit of time. 
The element of time is not always material. If they are declarative and 
descriptive in their form and character, if they are not the i m p r o m p t u  
outpourings of the mind, they should be rejected, though uttered only 
a few minutes after the main transaction. The spontaneous, unpremedi- 
tated character of the declarations, and the fact that they seem to be the 
natural and necessary concomitants of some relevant transaction in 
which their author was a participant, cohstitutes the basis of their 
admission as evidence. If a sufficient period has intervened between the 
act and the statement for consideration, preparation or taking adojce, 
the statement may be rejected. The mere likelihood that the statement 
was the result of advice or consideration may exclude it. Actual prepa- 
ration need not be shown. Declarations made immediately after the 
principal transaction have been received in homicide cases, and the 
American cases, as a rule, do not sustain the strict English doctrine 
that the declarations, to be admissible, must be strictly contemporaneous 
with the main transaction. if the declarations are illustrative, verbal 
acts and not mere narratives of what has passed." I n  ~ h a r t o n ' ;  Crimi- 
nal Evidence, see. 263, this learned writer says : "Under the rule before 
us, evidence in homicide trials has been received . . . of statements 
of the deceased, a t  the time or so soon before or aftemvards 
as to preclude the hypothesis of concoction or premeditation, charging 
the defendant with the act." Following the rule clearly established by 
these authorities, a statement made as the "outpouring of the mind7' 
of one of the actors in the tragedy is competent as pars re i  gestcl?. We 
conceive there is, and ought to be, a distinction made between the state- 
ments of one of the parties to the tragedy and a bystander or non- 
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participant. I n  the latter case, where the evidence proposed is the 
statement of a bystander or nonparticipant, whose mind is unmoved by 
the terrible emotions that overflow and express themselves in words 
uttered without design or thought or preparation, i t  must appear, to be 

admissible, that such statement was made while the thing was 
(681) being done, the transaction was occurring; they ought to be 

strictly contemporaneous. 8. v. AfcCourry, 128 N.  C., 598; Sea- 
we71 v. R. R., 133 N. C., 515; Harrill v.  R. R., 132 N. C., 655; Bum- 
gardner v. R. R., 132 N. C., 442; iveares v. R. R., 124 N. C., 578; 
S. v. Himson, 150 N. C., 827. I n  cases of joint action or conspiracy, 
where the evidence has disclosed a common unlawful DurDose of two or 

L 

more, or a concert of action, statements are admissible to prove the com- 
mon, unlawful purpose that would not be admissible otherwise, as in 
X. v. Anderson, 92 N .  C., 732; X. v. Jccrrell, 141 N.  C., 722. I n  our 
opinion, therefore, the statement of the deceased to his wife, as detailed 
by her, was admissible, and his Honor committed no error in  receiving it. 

The twelfth exception is taken to the following incident occurring 
at  the trial:  At the close of the testimony of the last witness examined 
by the State, and before the evidence was closed, the solicitor tendered 
to the prisoner several witnesses, among them the prisoner's wife, for 
examination. The prisoner objected to the tender of his wife; there- 
upon the solicitor withdrew the tender, stating that he found the name of 
defendant's wife among the ~ i tnesses  for the State and thought i t  was 
his duty to tender her to defendant, stating also that he would not 
tender this witness to defendant if defendant did not wish to examine her. 
The defendant objected. The court then instructed the jury that this inci- 
dent could not be construed by them, in  making up their verdict, as 
prejudicial to the defendant or in  any way influencing their verdict 
against him. His Honor, near the close of his charge, again said to the 
jury: "At the close of the evidence the solicitor called certain witnesses, 
whom he tendered to the prisoner for examination. Among these was the 
wife of the prisoner. The solicitor stated that as he found the name of 
the prisoner's wife upon the list of witnesses for the State, he deemed 
i t  his duty to tender her to the prisoner for examination. The court 
charges you that the wife of the prisoner is not a competent witness 
against the prisoner, and that her testimony could not be used against 
him on this trial. The court charges you, further, ,that it is your duty 
to disregard the circumstances of the tender of the prisoner's wife by 
the solicitor. and that such tender cannot be used as a circumstance 
against the prisoner. The circumstance of her having been tendered, 
therefore, must be entirely disregarded and ignored by the jury in arriv- 
ing at  their verdict." We have set out in full the matters pertaining 
to this incident to illustrate how careful his Honor was, not only in the 
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conduct of the trial, but in his charge, to see to i t  that the 
- prisoner had a fair  and impartial trial. There was a similar (682 

incident in  S. v. Con., 150 N. C., 846, but his Honor, in  the pres- 
ent case, observed the caution poiited out in  that case, which the learned 
judge who tried Cox's case had unintentionally failed to obser~e. While 
i t  was improper for the solicitor to tender the prisoner's wife, with the 
remark made by him, yet his Honor corrected the error fully; and we, 
therefore, overrule this assignment of error. 

The thirteenth assignment of error is the refusal of his Honor to 
give the following special instruction in its very language: "The defend- 
ant i n  this case is indicted for the murder of Frank Shaw, and before 
you can return a verdict of guilty against him you must find that he 
committed the murder, as charged in the bill of indictment. I f  there is 
any reasonable doubt about this in the minds of the jury, or if the 
jury shall be of opinion, from the evidence, that some person other than 
Henry Spivey either committed or might reasonably have committed 
the murder, Henry Spivey not being present, aiding and abetting, then 
the jury must return a verdict of not guilty." We have carefully 
examined the charge of the learned judge, and, in our opinion, the 
instructions given by him upon the matter contained .in this prayer 
were as fully responsive to the request as the prisoner was entitled, and 
the jury fully and properly instructed by him. The judge was not 
obliged to instruct in the very words of the prayer. This is well settled. 
S.  v. Booker, 123 N. C., 713, and cases cited. 

Assignments of error 15, 16, 17, 18 and 19 are to the charge of the 
court that there was no evidence upon which the jury could convict the 
prisoner of manslaughter or of murder in the second degree; that the 
verdict should be "guilty of murder in the first degree" or "not guilty." 
His  Honor instructed the jury that, "Before you can convict the pris- 
oner, you must be satisfied beyond a reasonable doubt, upon all the 
evidence, that the deceased was shot, and that the wound so inflicted 
caused the death of the deceased, and that the prisoner is the man who 

. did the shooting; and unless you are so satisfied of each one of these 
circumstances, beyond a reasonable doubt, you will return a verdict of 
'not guilty.' I f ,  however, you are satisfied beyond a reasonable doubt, 
upon all the evidence, that the prisoner, on the occasion referred to, 
went to the house of the deceased and lay in wait for the deceased, and 
that the deceased went into the yard, and that thereupon the prisoner 
shot the deceased, and that the wound so inflicted caused the death of the 
deceased, you will return a verdict of 'murder in  the first degree.' I f  you 
find from the evidence, beyond a reasonable doubt, that, for the 
purpose of burning the dwelling house of the deceased, and while (683) 
in  the attempt to perpetrate such arson, the prisoner shot deceased, 
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and the wound thus inflicted caused the death of the deceased, you will 
return a ~ ~ e r d i c t  of 'murder in the first degree.' )' These assignments of 
error again present directly for our determination whether, upon the 
trial of a prisoner indicted for murder in  the first degree, and the evi- 
dence discloses the homicide committed by lying in  wait, or in an 
attempt to perpetrate a felony, or by poisoning, or starvation, or irn- 
prisonment, the court can charge the jury that there is no evidence of 
nlurder in  the second degree or manslaughter, and their verdict will be 
either "guilty of murder in  the first degree" or ('not guilty." I n  the 
present case the murder was committed by lying in wait, or in the 
attempt to perpetrate the crime of arson. There was no evidence from 
which the jury could  ha^-e found nlurder in the second degree or man- 
slaughter. So sharply was this the contention between the State and 
the prisoner, that the record does not disclose any prayer from the 
learned counsel of the prisoner presenting the view of murder in the 
second degree. The only inference that could have been drawn from 
the evidence was that a murder in  the first degree, by lying in wait or 
attempting to perpetrate arson, had been committed; and if the prisoner 
was the criminal, then his crime was murder in  the first degree. I n  
8. v. Gilchrist, 113 N. C., 673, the first case coming before this Court 
in  xvhich the act of 1593 (now sections 3631 and 3271, Revisal) was 
construed, the evidence tended to show that prisoner killed the deceased 
by waylaying the road on m~hich the deceased was returning from his 
work at night; that the prisoner concealed himself behind some trees 
on the side of the road and killed deceased with an axe as he was 
passing. The trial judge instructed the jury that the prisoner was 
guilty of murder in the first degree or not guilty. This Court, MucRae, 
J., writing the opinion for a unanimous Court, said: "There was no 
evidence on which to warrant a verdict of 'murder in the second degree' 
or of 'manslaughter.' The evidence, if believed, would warrant only 
a verdict of 'murder in the first degree.' " 

I n  8. v. Rose, 129 N. C., 575, the deceased was shot and killed by the 
prisoner, from ambush, as the deceased and a friend were riding along 
a road in a buggy. The trial judge instructed the jury that they must 
return a verdict of "guilty of murder i n  the first degreev or "not guiltv." 
This Court, without dissent, sustained the charge, and said: "All the 
evidence tends to show that the killing was done by some one 'lying in  

wait,' which comes expressly within the statutory definition of 
(684) murder in  the first degree. There was no evidence of an alterca- 

tion or a killing under any other circumstances. I f  the prisoner 
was the man who fired the fatal shot, he was guilty of murder in  the first 
degree; and if this was not shown beyond a reasonable doubt, the jury 
should and the judge's charge would have acquitted the prisoner." - 
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I n  8. C. Dixon, 131 N. C., 808, the deceased was shot by some one lying 
in  ambush along the road. The trial judge instructed the jury that they 
should return a verdict of "murder in the first degree" or "not guilty." 
This Court, in  a unanimous opinion, said: ('The judge properly told the 
jury that they should return a verdict of 'murder i n  the first degree' 
or 'not guilty.' All the evidence tended to show a killing by shooting 
from ambush, and there was nothing to contradict this; and the sole 
question, if the evidence was believed, was simply whether the prisoner 
was, beyond all reasonable doubt, the slayer. 8. v. Rose, 129 N. C., 675. 
We find no error in the judge's charge, in  any of the matters excepted 
to." These three cases are the only cases presented to this Court since 
the act of 1893 where the evidence showed that the homicide was com- 
mitted by lying in wait, and in  each, on appeal, this Court sustained 
the charge of the trial judge, that the jury must find the prisoner guilty 
of murder i n  the first degree or not guilty. This same charge was given 
by the learned judge who tried the present case. I n  S. v. Lochlear, 118 
N.  C., 1164, the majority of this Court (Clark and Xontgome~y ,  JJ., 
dissenting) held that there was some evidence from which the jury 
could have inferred that the homicide was committed by other means 
than lying in  wait, and disapproved the charge by the trial judge, "that 
there was no evidence of murder in  the second degree in  the case now 
on trial," and granted a new trial for this error. I n  S. v. Covington, 
117 N. C., 834, the evidence disclosed that the deceased was shot and 
killed in  the night time, in his store, where he slept, by the prisoner 
while burglarizing the store, and the facts attending the killing were 
shown by the confessions of the prisoner. The trial judge charged the 
jury that, if they were satisfied beyond a reasonable doubt of the pris- 
oner's guilt, their verdict would be "murder in the first degree"; that 
there was no evidence of murder in the second degree or manslaughter. 
The prisoner, being convicted of murder in the first degree, appealed, 
and this Court sustained the charge, saying: "The charge is correct, if 
there is no evidence of murder in the second degree or manslaughter." 
A11 these cases were instances of murder committed i n  one of the 
specific ways mentioned in the statute, and therein declared to 
be murder i n  the first degree. Whenever the evidence discloses (685) 
that the crime committed is murder-that is, the intentional and 
unlawful killing of a human being-and the evidence further discloses 
that the murder was done in  one of the specific ways named in  the 
statute, then i t  is murder in the first degree. S. v. Ranks, 143 N. C., 
652; 8. v. Xtitt, 146 N.  C., 643; S. v. Daniel, 134 K. C., 671, and cases 
cited, s u p ~ a .  I n  this class of murder the law imputes malice and pre- 
meditation is necessarily presumed. I n  8. v. Tlzomas, 118 N. C., a t  p. 
1121, this Court said: "The word which distinctly marks the two degrees 
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is 'premeditated.' " And, further, "Where the killing is not done by 
lying in  wait, poisoning, or in any of the specific ways pointed out in the 
statute, and the test of its classification as murder in the first degree is 
the question whether there has been premeditation and deliberation, the 
prosecuting officer cannot rest the case for the' State upon proof of the 
previous existence of actual malice." The only decision of this Court 
that is not in  harmony with the cases cited, and the law upon this ques- 
tion, as we declare i t  to be, is X. v. Gadberry, 117 N. C., 811. The evi- 
dence in that case showed, in its only aspect, that a murder was done, 
and i t  was done in  an attempt to abduct the deceased-a girl under the 
age of fourteen years-abduction being made a felony by our law 
(Revisal, see. 3358). The trial judge, one of the present learned Asso- 
ciate Justices of this Court, charged the jury that, if they believed the 
evidence beyond a reasonable doubt, the crime of the prisoner was mur- 
der in  the first degree. This Court, on appeal, decided by a divided Court 
that this charge was erroneoas. We do not think that case, upon the 
evidence, well decided. There was no evidence upon which the judge 
below could have predicated a charge of murder in  the second degree 
or manslaughter, nor was there any evidence from which the jury could 
have fairly deduced the crime of murder in the second degree or man- 
slaughter. 

After a careful review of the decisions of this Court, and a critical 
examination of the statute (Revisal, sections 3631 and 3271), we deduce 
the following doctrine: Where the evidence tends to prove that a murder 
was done, and that i t  was done by means of poison, lying in wait, 
imprisonment, starving, torture, or which has been committed in perpe- 
tration or attempt to perpetrate any arson, rape, robbery, burglary or 
other felony, and where there is no evidence and where no inference can 
fairly be deduced from the evidence of or tending to prove a murder 
in  the second degree or manslaughter, the trial judge should instruct the 

jury that it is their duty to render a verdict of "guilty of 
(686) murder in  the first degree," if they are satisfied beyond a reason- 

able doubt, or of (ho t  guilty." I f ,  however, there is any evidence 
or if any inference can be fairly deduced therefrom, tending to show one 
of the lower grades of murder, it is then the duty of the trial judge, 
under appropriate instructions, to submit that view to the jury. I t  
becomes the duty of the trial judge to determine, in  the first instance, 
if there is any evidence or if any inference can be fairly deduced 
therefrom, tending to prove one of the lower grades of murder. This 
does not mean any fanciful inference tending to prove one of the lower 
grades of murder; but, considering the evidence "in the best light" for 
the prisoner, can the inference of murder in the second degree or man- 
slaughter be fairly deduced therefrom. When the evidence discloses 
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a murder i n  one of the specific methods which, by the statute, is made 
per se murder in the first degree, "the State is not required to prove 
premeditation, because the manner of doing the act necessarily involves 
premeditation, unless the prisoner is mentally incapable of deliberation 
or doing an intentional act. The jury must, of course, be instructed that 
they must be satisfied beyond a reasonable doubt that the evidence brings 
the murder within one of the specific methods mentioned in the statute, 
and that the prisoner perpetrated the murder, and that the prisoner 
was mentally capable of committing the crime." ('Under the construc- 
tion of the statute by this Court, in  S. v. Gilchrist, 113 N.  C., 673, and 
S. v. Norwood, 115 N.  C., 789, the third section (now see. 3271, Revisal) 
does not give jurors a discretion, when rendering their verdict, to deter- 
mine of what degree of murder a prisoner is guilty. They must render 
a verdict according to the evidence; and believing a prisoner guilty, 
beyond a reasonable doubt, of murder in the first degree, it is their duty 
so to find, however much inclined to show mercy by rendering a verdict 
for a lesser offense. Their obligation in that respect has not been 
changed by the statute, and i t  is the same that it was upon the trial 
for homicide before its enactment, and the question was whether the 
prisoner was guilty of murder or manslaughter." S. v. Covington, 117 
N.  C.. 834. A careful reading of the evidence in  this case shows the mur- - 
der to have been done in  one of only two ways, to wit, by lying in wait 
or i n  the attempt to commit arson; and, done by either method, the 
statute makes the crime murder in  the first degree. I n  our opinion, the 
trial judge properly so instructed the jury. Considering the momentous 
result, to the prisoner, of our conclusion, we have given his appeal the 
most careful thought, and declare that there was in his trial 

No error. 

Cited: ITarrington v. Wadesboro, 153 N.  C., 441; S. v. De Vane,  166 
N. C., 283; S. v. Walker, 110 N.  C., 718; S. v.  Wiggins, 171 N. C., 816. 

(mi) 
STATE v. WILLIAM HILTON. 

(Filed 11 November, 1m.) 
1. Judgment Suspended-Reasonable Period-Power of Court. 

The power of a court having jurisdiction of a cause to suspend judg- 
ment temporarily on conriction of a criminal for some special purpose or 
for some determinate and reasonable period of time was recognized at  
common law and ordinarily obtains at  the present day in courts of general 
jurisdiction and holding terms at stated periods. 
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2. Same-Consent of Defendant Implied. 
The power of the courts to suspend judgment in criminal cases should 

only be upheld when sanctioned by usage, and where the consent of the 
defendant was expressly given or would be implied from the fact that the 
order was made in defendant's presence without his objection, and that 
its evident purpose was to save defendant from a more grievous penalty 
permitted or required by law. Revisal, sees. 1293, 1294. The history 
and reason for the power of the court to suspend jud,ment, and its present 
application, discussed by HOKE, J. 

3. Judgment Suspended-Terms-Compliance-Discharge-Subsequent 
Sentence-Power of Court. 

When it appears that defendant had pleaded guilty to the offense charged 
in the indictment and the judgment was suspended upon his payment of 
costs and his giving bond to appear a t  court from term to term to show 
good behavior, sentence may not be imposed after an indefinite suspen- 
sion of judgment, when every condition attached to the order has been 
complied with, the fine and costs paid, the defendant discharged by order 
of court and the cause removed from the docket. 

4. Same-Discontinuance. 
In this case it appeared that defendant was charged with unlawfully 

selling spirituous liquor without a license under three separate indict- 
ments and pleaded guilty as to each. He was sentenced under one to pay 
a fine and costs; in the aecond, judgment mas suspended upon payment of 
costs ; in the third, prayer for judgment was continued and he was required 
to appear from term to term to show good behavior. The defendant, hav- 
ing complied with the orders made in each case, was e~entually discharged 
by the order of court, and the causes went off the docket: Held, this, in 
substance, if not technically, amounted to a discontinuance, without power 
of the court to subsequently impose the sentence appealed from; and a 
judgment imposing such sentence, being without warrant of law, is void, 
and will be arrested and the prisoner discharged. 

! 
APPEAL from a sentence imposed by Long, J., at  J u n e  Criminal Term, 

1909, of GUILFORD, in  a cause where there had been a plea of guilty 
entered by defendant, a t  December Term, 1907, said cause having gone 
off docket a t  ------ Term, 1908, and restored by order of his Honor a t  

said June  Term, 1,909, for  the purpose of imposing sentence. 

(688) The court adjudged that  defendant be imprisoned in  the com- 
mon jail of Guilford County for a period of six months and 

assigned to work on the roads of Guilford County during the time, and 
defendant excepted and appealed. 

The pertinent facts a re  set forth in  a case on appeal, tendered in  apt  
time by defendant's counsel and agreed to by the solicitor, as follows: 

This is  a case which was heard a t  the December Term, 1907. The 
record, minute docket No. 15, page 227, i n  the clerk's office of Guilford 
County, is  as follows, viz. : 
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STATE v. WILLIAM HILTON-December Term, 1907. 
No. 128. Indictment, retailing. Defendant comes into court and 

pleads guilty of retailing, as charged in  the bill of indictment. Upon 
motion of the solicitor, the prayer for judgment is continued, upon the 
payment of the costs of this action, defendant to give bond of $100 for 
appearance at  court, from term to term, and show good behavior. 

STATE v. WILLIAM ~ ~ ~ ~ o ~ - ~ e c e m b e r  Term, 1907. 
No. 109. Indictment, retailing. Defendant comes into court and 

pleads guilty of retailing, as charged in the bill of indictment. Upon 
motion of the solicitor, the judgment of the court is suspended, upon 
the payment of the costs of this action. 

STATE v. WILLIAM HILTON-December Term, 1907. 
No. 129. Indictment, retailing. Defendant comes into court and 

pleads guilty of retailing, as charged in the bill of indictment. Motion 
of the solicitor for judgment. I t  is adjudged by the court that the 
defendant pay a fine of $25 and the costs of this action. 

The defendant gave the bond of $100, as required in No. 128, above, 
and made his appearance at court, from term to term, and showed his 
good behavior, and was discharged by the court at  ------ Term, 1908, 
and the case went off the docket. At  the June Term, 1909, there were 
two indictments pending against defendant for retailing, the docket num- 
bers being 24 and 123. The bill of indictment No. 24 was found at 
September Term, 1908, and the indictment No. 123 was found a t  June 
Term, 1909. The defendant was called for trial in No. 24 and answered. 
The case was heard. The jury returned a verdict of "not guilty." Dur- 
ing the trial, and upon cross-examination of the defendant by the solici- 
tor, i t  developed that the defendant had been charged with retailing a t  
December Term, 1907. As soon as his Honor had charged the jury in  
No. 24, the case that was then being heard, and before they returned 
their verdict, he ordered the clerk to examine the records for the 
purpose of ascertaining whether or not the records showed that (689) 
there was any suspended judgments against this defendant. The 
clerk found the record of December Term, 1907, above set out, and so 
informed his Honor; whereupon, his Honor, without any motion by the 
solicitor, ordered the defendant into custody and ordered the clerk to 
place upon the docket at once the two cases of December Term, 1907, 
viz., 128 and 109, being 147 and 148 after being placed on the docket of 
June  Term, 1909, by his Honor's order. After this was done, the jury, 
in  No. 24, returned and announced their verdict of "not guilty." The 
solicitor called No. 123 and announced his readiness for trial. The 
defendant answered and announced his readiness for trial. His Honor, 
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of his own motion, sentenced the defendant to imprisonment for six 
months, to be assigned to work on the public roads of Guilford, in No. 
147, which was case No. 128 of December Term, 1907, brought forward 
only a few minutes before by the clerk, upon order of his Honor. 

The defendant, through his counsel, at the time his Honor pronounced 
this sentence, asked for the privilege of showing to his Honor under 
what circumstances the plea was entered a t  December Term, 1907. 
The attorneys for the defendant stated to his Honor that at  that 
time i t  was impossible to hear the case of the defendant or bond, 
because of the number of jail cases; that the defendant was 
under bond; that the defendant had been present in  court for 
several days, with a number of witnesses, and t o  return to another 
term of court, with his witnesses. would cause such loss of time and 
money that, as a matter of economy, he entered his plea of guilty, upon 
the agreement of the then solicitor, who was familiar with all the facts, 
and, with the approval of the trial judge, that upon entering the plea 
of guilty a fine should be imposed in one case and judgment suspended 
in  the other two, upon payment of costs. The defendant asked the privi- 
lege of showing the character of the witnesses upon whose testimony 
the bills were found, and of showing all the facts and circumstances that 
caused the trial judge at  December Term, 1907, to enter the judgments 
as found, and all the facts and circumstances that appealed to the judge 
hearing the cases at  December Term, 1907, all of which his Honor 
refused to hear or consider. The defendant then insisted that he be 
tried in  case No. 123, the case sent to the present term of the court by 
the municipal court, on appeal, and in which the solicitor had announced 

his readiness to try, the defendant contending and insisting before 
(690) his Honor that he was innocent and that he confidently expected 

a verdict of acquittal in the case, if the jury would be permitted 
to hear the testimony. His Honor would not try the case, but continued 
the same, of his own motion, and ordered the clerk to place a capias in 
the hands of the sheriff for service as soon as the defendant had served 
his sentence in No. 147 (old number), at December Term, 1907, No. 
128. The defendant gave notice of appeal from the judgment rendered; 
whereupon, his Honor sent for a stenographer and had the following 
entries made, viz. : 

STATE OF NORTH C A R O L I N A - G U ~ ~ ~ O T ~  County. 
I n  the Superior Court, June Term, 1909. 

STATE v. WILLIAM HILTON. 
No. 147. This is a case which was tried at  the December Term, 1907, 

wherein the defendant pleaded guilty to the charge of retailing spirits 
without license. Prayer for judgment was continued in that case. The 

662 
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case went off the docket. At this term of court an indictment was pend- 
ing against the defendant in No. 24 for retailing, the indictment having 
been found at some previous term in No. 24. L4 jury trial was had, and 
the jury returned a verdict of "not guilty." 

The defendant also stands indicted on the docket at  this term in case 
No. 123, which appears to the court to be a case brought here by an 
appeal by the defendant from the recorder's court, where recently he was 
convicted for retailing before the recorder and sentenced to six months 
imprisonment and on the roads, and required to give bond in the sum of 
$250 for his appearance to this term, pending his appeal. Upon motion 
of the solicitor, this case, No. 123, at this term, is continued. I n  the 
meantime the court ordered the clerk to bring forward on the docket Nos. 
147 and 148. S o .  148 was a case wherein the defendant pleaded guilty 
to retailing at  a former term of the court, and prayer for judgment was 
continued. When Nos. 147 and 148, from the old docket, were brought 
forward, upon consideration of all the facts which have appeared to the 
court, upon the records of this court and former courts, as to indictments 
for retailing, against the defendant, the court enters a judgment against 
the defendant in No. 147 as follows: 

I t  is considered and adjudged by the court, upon the prayer for judg- 
ment, formerly entered in this case, that the defendant be imprisoned in  
the county jail of Guilford for a period of six months, and he is 
assigned.to work on the public roads of Guilford. (691) 

The defendant excepts and appeals to the Superior Court. 
Notice of appeal waived. Appeal bond in the sum of $25 adjudged suf- 
ficient. Appearance bond in this case in  the sum of $200, pending the 
appeal, adjudged sufficient. . 

The defendant asked for time in which to make out his case on appeal, 
and his Honor refused to extend the time. 

MOREHEAD & SAPP, 
WM. P. BYNUM, JR., 
i l t torneys  for Defendant .  

Service of the foregoing case on appeal is liereby accepted, and the 
case is agreed to. 

This 23 June, 1909. JONES FULLER, 
Solicitor of the Ninth District. 

Attorney-General for t h e  State .  
W .  P. B y n u m  and i%!orehead & S a p p  for defendant.  

HOKE, J. ,  after stating the case: The pomer of a court having juris- 
diction of a cause to suspend judgment temporarily, on conviction of 
a criminal, for some special purpose or for some determinate and reason- 
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able period of time, was recognized at  common law, and ordinarily 
obtains at the present day in courts of general jurisdiction and holding 
terms at stated periods. S. v. Bennett, 20 N. C., 43-51; 8. v. Crook, 115 
N.  C., 760; Commonwealth v. Maloney, 145 Mass., 205; S. v. Bddy,  43 
N.  J .  Law, 113; 4 Blackstone, 394; Chitty Cr. Law, 75. 

Wherever the power was exercised, however, in a former time, except 
for the purpose of allowing defendant to move for a new trial or take 
some other steps in the orderly procedure of the case, i t  seems only to 
have been done with a view to ameliorate the condition of the defendant. 
as by giving him time to show that he was entitled to the benefit of clergy, 
or that the rigors of the sentence had been modified by act of Parlia- 
ment, or by affording him opportunity to apply for pardon. Thus, in 
the citation from Blackstone, supra, the author says: "A'reprieve (1) 
(from reprendre, to take back) is the withdrawing of a sentence for an 
interval of time, whereby the execution is suspended. This may be, first, 
ex arbitrio judicis, (2) either before or after judgment, as where the 
judge is not satisfied with the verdict, or the evidence is suspicious, or 
the indictment is insufficient, or he is doubtful whether the offense be 

within clergy, or, sonietimes, if it be a small felony, or any 
(692) favorable circumstance appear in  the criminal's character, in 

order to give room to apply to the crown for either an absolute 
or conditional pardon." 

And Chitty lays down the same doctrine, in language nearly identical, 
thus: "But the more usual course is for a discretionary reprieve to 
proceed from the judge himself, who, from his acquaintance with all the 
circumstances of the trial, is most capable of judging when it is proper. 
The power of granting this respite belongs, of common right, to every 
tribunal which is invested with authority to award execution (d). And 
this power exists even i n  case of high treason though the judge 
should be very prudent in its exercise (e). But i t  is commonly 
granted where the defendant pleads a pardon which, though defective in 
point of form, sufficiently manifests the intention of the crown to remit 
the sentence ( f )  ; where i t  seems doubtful whether the offense is not - , *  

included in some general act of grace (g) ; or whether i t  amounts to so 
high a crime as that charged i n  the indictment (h) .  The judge some- 
times also allows it before judgment or, at least, intimates his intention 
to do so. as when he is not satisfied with the verdict and entertains doubts 
as to the prisoner's guilt; or when a doubt arises, if the crime be not 
within clergy; or when, from some favorable circumstance, he intends 
to recommend the prisoner to mercy." 

And in  the more recent applications of the principle the better-con-. 
sidered decisions are to the effect that the power indicated should only 
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be upheld when sanctioned by usage, and where the consent of the de- 
fendant was expressly given or would be implied from the fact that its 
evident purpose was to save defendant from a more grievous penalty 
permitted or required by the law. Cow~monwealth. v. John Don&cads 
Bail, 115 Mass., 136. I n  this State, as shown i n  Crook's case, supra, 
the power to 'suspend judgment and later impose sentence has been 
somewhat extended in its scope, so as to allow a suspension of judgment 
on payment of costs, or other reasonable condition, or continuing the 
prayer for judgment from term to term to afford defendant opportunity 
-to pay the cost or to make some compensation to the party injured, to 
be considered i n  the final sentence, or requiring him to appear from 
term to term, and for a reasonable period of time, and offer testimony 
to show good faith in  some promise of reformation or continued obedi- 
ence to the law. These later instances of this method of procedure seem 
to be innovations upon the exercise of the power to suspend judgment 
as i t  existed a t  common law; and while they are  well established with 
US by usage, the practice should not be readily or hastily enlarged 
and extended to occasions which might result in unusual punish- (693) 
ment or unusual methods of administering the criminal law. 
Tha t  this is a correct interpretation of S. v. Crook, supra, is not only 
shown in  the opinion itself, delivered by Associate Justice Avery, but 
in  subsequent opinion (8. v. Griffis, 117 N. C., 709) the same learned 
justice thus speaks of that decision: "We have had occasion, in  S. v. 
Crook, 115 N.  C., 763, to comment upon the fact that the practice adop- 
ted in  the courts of this State of suspending judgments upon the pay- 
ment of costs is a peculiar one, for which we have searched in  vain for 
precedents elsewhere. Indeed, i t  has proved difficult to find adjudica- 
tions in  other courts furnishing any analogies which would aid us in 
reaching a conclusion as to the force and effect of such orders. I t  ap- 
pears, however, that a practice somewhat similar had prevailed for 
many years in  the courts of Massachusetts before i t  received the legis- 
lative sanction by enactment into a statute. Commomwealth v. Dondican, 
115 Mass., 136. But  that court and those of Florida and Mississippi 
where the Massachusetts idea seems to have been transplanted, though 
they may differ as to the manner or details of the proceeding, concur in 
holding that the sentence of the court, whether upon a finding or a 
confession of guilt, can be suspended only with the consent of the de- 
fendant. But  as the postponement of punishment, with the possibility 
that i t  may never be inflicted, is deemed a favor to him, i t  is presumed 
by the court that he assents to such an order, when made i n  his pres- 
ence and without objection on his part. 8. v. Crook, supra, at p. 766; 
Gibson v. State, supra,. Where, under the practice prevailing in  Massa- 
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chusetts, the order was made that the judgment lie on file, i t  was en- 
tered. with the consent of both the defendant and the commonwealth's 
attorney, and left either at  liberty to have the case reinstated on the 
docket and to demand that the court proceed to judgment." 

And the statutes of this State (Revisal, secs. 1293, 1294) seem to give 
legislative sanction to the position indicated. It will thus be seen that 
while the power to suspend judgment is allowed with us, there are well- 
recognized restrictions upon its exercise, and no well-considered de- 
cisions, here or elsewhere, will uphold the principle that sentence may 
be pronounced after an  indefinite suspension of judgment, when every 
condition attached to i t  has been complied with, the fine and costs paid, 
the defendant discharged, by order of court, and the cause removed 
from the docket. .To allow a defendant, under such circumstances, to be 

imprisoned by the court would afford opportunity for a Capri- 
(694) cious exercise or arbitrary power unknown to the common law 

and disapproved and condemned by many well-considered de- 
cisions of the present time. People v. Barreti, 202 Ill., 287; Neal v. 
State, 104 Ga., 509; People v. Allen, 155 Ill., 601; United States w. 
Wilson, 46 Fed., 748 ; People v. Blackburn, 6 Utah, 347. 

I n  the case before us. while the evidence offered bv defendant was 
not admitted, a perusal of the record gives clear indication of the essen- 
tial facts attending the plea of guilty on the part of the defendant and 
the subsequent proceedings in the cause. At December Term, 1907, 
there were three indictments for retailing pending against defendant, and 
a plea of guilty was entered in  each. I n  one case the defendant was sen- 
tenced to pay a fine of $25 and the costs. I n  the second case the judg- 
ment was suspended upon the payment of the costs; and i n  the third 
case the prayer for judgment was continued and the defendant required 
to give bond in  the sum of $100 for appearance in  court from term to 
term to show good behavior. The fine and all the costs were paid by the 
defendant, he appeared from court to court, and, having showed good 
behavior, was discharged, by order of court, at  -------- Term, 1908, 
and the causes went off the docket. This, if not technically so, amoun- 
ted, in  substance, to a discontinuance of the cause (Kistler v. State, 64 
Ind., 371; S. v. Meager, 57 Qt., 398; Dm'nkard v. Rtate, 20 Ala., 1; 
Bishop's Cr. Procedure, see. 1393; S. v. Respms, 85 N.  C., 534), and 
the court was thereafter without power to further molest the defendant 
on this charge. 

We are of opinion that, on the facts presented, the judgment was with- 
out warrant of law. and void, and that the same must be arrested and 
the prisoner discharged. 

Reversed. - 
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Cited: I n  re Himon, 156 N.  C., 252; S. v. Everett, 164 N.  C., 404, 
405; S. v. Tripp, 168 N. C., 152; S. v. Burn,ett, 173 N.  C., 736, 738; S. 
v. Greer, ibid., 760. 

STATE v. BAXTER SHEMWELL. 

(Filed 11 November, 1909.) 

Upon examination of the entire evidence and the charge as a whole, no error 
is found. 

APPEAL by defendant from Lofig, J., February Term, 1909, of GUIL- 
FORD. 

Indictment for assault with a deadly weapon. The defendant 
was convicted and sentenced to five months imprisonment, from (695) 
which judgment he appealed. 

Attorney-General and G. L. Jones for the State. 
Watson, Bmtom & Watson+ R. C. Strudwick and W .  P. Bynum, Jr., 

for the defendant. 

PER CURIAM: There is only one assignment of error set out i n  the 
brief of counsel for defendant, and that is directed to one clause i n  the 
charge of the court. Upon a careful examination of the entire evidence, 
and of the charge as a whole, we are convinced that the oase was fairly 
presented to the jury, without any substantial error, and that they fully 
understood the questions submitted for their decision. 

We find no reversible error-nothing which warrants us i n  ordering 
another trial. 

No error. 

WALKER, J., dissenting. 

STATE v. DAVID RECORD, SR. 

(Filed 11 November, 1909.) 

1. Criminal Actions-Husband and Wife-Wife's Declarations-Evidence. 

While the wife is not a competent witness against the husband in the 
trial of a criminal action, her declarations made in his presence under 
circumstances naturally calling for his reply if untrue, concerning which 
he remained silent. are competent when tending to show his guilt of the 
offense charged. 

- 667 
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2. Criminal Actions-Larceny and Receiving-Evidence-Questions for Jury. 
Evidence is sufficient to go to the jury upon the trial for larceny and 

receiving, which tends to show that the articles were found in the de- 
fendant's home two weeks after the theft; that tracks led from the place 
of the theft to defendant's home, he denied the theft, said that he knew 
that the articles afterwards identified were not there, appeared excited, 
and remained silent when his wife claimed them for  his own and in his 
hearing. Evidence that the goods were found in defendant's home two 
weeks after the commission of the theft is of itself suficient. 

3. Appeal and Error-Instructions-Presumptions. 
On appeal the presumption is that a charge given by the lower court 

to the jury was a correct one, in the absence of anything appearing to the 
contrary. 

(696) APPEAL by defendant from Long, J., a t  July Term, 1909, of 
RANDOLPH. 

The facts are stated in  the opinion. 

Attorney-General for the State. 
W.  P. Bynum, Jr., and Morehead & Sapp for defendad. 

CLARK, C. J. Indictment for larceny and receiving. There was a 
general verdict of guilty. The defendant's house was searched, and 
some of the stolen clothing were found hanging on the wall i n  the de- 
fendant's bedroom. His  wife said they were her husband's clothes. The 
witness said that "the defendant was twenty feet outside door, in hearing 
distance." The defendant's exceptions cannot be sustained. Although 
the wife is not a competent witness against the husband in  the trial of 
a criminal action, her declarations, made in  his presence, are competent. 

In People v. McRae, 32 Cal., 100, the Court says: "Admissions and 
confessions may be implied from the acquiescence 'of the party in  the 
statements of others, made in  his presence, when the circumstances are 
such as afford an opportunity to act or speak, and would naturally call 
for some action or reply from men similarly situated. And it makes 
no difference that the statements which call for reply are made by a 
party who is incompetent to testify." The Court cites Rex v. Barlett, 
7 Oar. and Pay., 832, and Rex v. Smithers, 6 Car. and Pay., 332, where 
the declarations of the wife, made i n  the presence of the husband, were 
held to be competent against him. 

In Richardson v. State, 82 Wis., 172, i t  is said: "after the stabbing, 
from which deceased died, defendant's wife said to persons that defend- 
ant  was guilty of the crime. Defendant was present, and had the same 
opportunity of hearing the statements as had the other persons, and did 
not deny them. Held, that such statements were admissions of guilt, 
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by acquiescence, and, as such, might be testified to by the persons present, 
though the wife was incompetent to testify in the case." 

"It makes no difference that the statements which call for a reply 
are made by a party who is not competent to testify, because such state- 
ments are admitted, not as of themselves evidence of the truth of the 
facts stated, but simply to show what i t  is that calls for a reply, and 
the conduct of the defendant himself, under the circumstances, as indi- 
cating an acquiescent* in or refutation of the truth of the statement." 
Abbott Criminal Trial Brief, see.. 284, p. 561. 

I n  S. v. Bowman, 80 N. C., 432, it is held: "Where declarations were 
offered as evidence on a trial for murder, as having been made 
in prisoner's presence, and not contradicted by him, i t  was held (697) 
to be properly left to the jury to determine whether they were 
made in his hearing, whether he understood them, what was his conduct 
on the occasion, and to say what value should be attached to these cir- 
cumstances as tending to prove the prisoner's guilt." See, also, S. v. 
Burton, 94 N. C., 947. 

The other exception, for the refusal to charge that there was no evi- 
dence to go to the jury, is also without merit. The stolen goods were 
found in the defendant's possession two weeks after the theft. The 
possession of the stolen goods of itself is evidence. Hence the tracks 
lead to the defendant's house. He said he knew that the stoIen goods 
were not there, but, on search, the defendant became greatly excited, and 
a part of the stolen goods were found in his bedroom, and his wife said, 
in his hearing, that the clothes. were her husband's and he did not deny 
it. 

1 Wigmore Ev., sec. 153, lays down the general doctrine: "Where- 
ever goods have been taken as a part of the criminal act, the fact of the 
subsequent possession is some indication of the whole crime." 

In  S. v. Rights, 82 N. C., 675, this Court says : '(The finding of stolen 
goods in the possession of the defendant a week or two after the theft 
raises a presumption of fact, not of law, against him, and is but a cir- 
cumstance for the jury to consider, the rule being that the evidence is 
stronger or weaker, as the possession is more or less recent." 

Again, this Court says: "A prisoner found in possession of stolen 
goods so soon after the theft that he could not reasonabIy have gotten 
the possession, unless he had stolen them himself, is presumed in law to 
be the thief." 8. v. Graves, 72 N. C., 482. 

"Possession of stolen goods immediately after the theft raises a violent 
presumption. But possession of stolen goods some time after the larceny 
raises a probable presumption of guilt, and .the question must be sub- 
mitted to the jury." S. v. Jennett, 88 N. C., 665; S. v. McRae, 120 
N. C., 608; S. v. Hullem, 133 N. C., 656. 

669 



I N  THE SUPREME COURT [I51 

I t  is to be presumed that the court carefully instructed the jury as to 
the value of this sort of testimony. Indeed, the record says: "~he 'cour t  
then instructed the jury, recapitulated the testimony and fully pre- 
sented the contention of both sides as to the facts; and there were no 
other exceptions than the two above set out." 

No  error. 

Cited: S. v. Anderson, 162 N. C., 575; S. v. Ra,ndaZl, 170 N. C., 762. 

(698) 
STATE v. SIMEON COX. 

(Filed 17 November, 1909.) 

Witness, Tender of-Cross-Examination-Evidence-lmpeaching-Corrobo- 
rative. 

Upon the tender of a witness by the defendant to the State, without 
examination by him, it is error to admit in evidence, upon cross-erramina- 
tion, a letter prejudicial to defendant, which this witness testified he had 
written, either to impeach the witness, for he has not testified, or to cor- 
roborate the prosecuting witness, who, it appears, has not testified con- 
cerning the matters therein stated. 

APPEAL from Long, J., at July Term, 1909, of RANDOLPH. 
Indictment for incest. This case was before this Court a t  Spring 

Term, 1909, and is reported 150 N. C., 846. On that appeal of defend- 
ant a new trial was granted. The defendant was again convicted, and 
appealed to this Court. 

Attorrzey-General and G. L. Jones for the State. 
Morehead & Sapp and C. L. Hogon for defendant. 

MANXING, J .  The defendant has been twice tried and convicted of 
the crime of incest, perhaps the most detestable of all crimes. We feel 
again constrained to grant him a new trial. During the trial, and near 
the close of the evidence, the defendant tendered Pliny Cox to the State. 
The witness had been subpoenaed for and sworn on behalf of the defend- 
ant. The witness was a son of defendant and a brother of the prose- 
cuting witness. The record shows: "Pliny Cox (tendered by defend- 
ant) is examined by the State. Letter of 23 June, 1909, marked Ex- 
hibit A, is handed to witness, and he says that he wrote said letter; that 
no change in facts communicated in  letter to Alta (the prosecuting wit- 
ness). Letter is offered in evidence by the State. The defendant ob- 
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jects, for that i t  has no referen~e to any fact testified to by any witness; 
that it neither corroborates nor contradicts any testimony in the case; 
that its tendency is merely to impeach witness. The State offers the 
letter to corroborate the witness, Alta Smith, to the extent i t  may do so. 
For  this purpose, and this only, the letter is admitted and the jury so 
instructed." 

I n  his brief, the Attorney-General, with his usual candor, admits that 
he can find nothing in  the letter, after a careful study of it, which cor- 
roborates the testimony of Alta Smith. I n  this opinion of the Attorney- 
General we concur. The letter could not be used to impeach the wit- 
ness, Pliny Cox, because he had given in  no testimony. I n  Bracegirdle 
v. Bailey, 1 F. & F., 536, Bytes, J., said: "Inasmuch as he has 
proved nothing, you cannot cross-examine him to discredit him." (699) 
I n  Toole v. Nichol, 43 Ala., 406 (419)) the Court said: "The 
purpose of cross-examination is to sift the testimony of a witness, and 
to try his integrity. When he has not been examined in chief, there 
can be no necessity for this." I n  Ellmaker v. Buckley, 16 S. & R., 72, 
the Court uses this strong language: "It would be palpably absurd 
when applied to a person who has given no evidence at  all." The letter 
having been offered by the State and allowed, the defendant was nec- 
essarily compelled to atkempt to break its force by an examination of 
the witness. I n  speaking of this letter, the Attorney-General says: "I 
would like to maintain that the introduction of this letter was, a t  any 
rate, harmless error, but I cannot say so. The letter was, in  the main, 
an exigesis, bad as to law and worse as to scripture; but it is easy to see 
that i t  may have been deeply prejudicial to the defendant." The de- 
fendant had nothing to do with the writing or sending of this letter, 
and seems not to have known anything of i t  until i t  was presented a t  
the trial. For  the error pointed out, we think the defendant entitled to a 

New trial. 

STATE v. L. G. HANOOCK. 

(Filed 18 November, 1909.) 

1. Verdict Set Aside-Discretion-Appeal and Error. 
The refusal of the trial ju3ge to set aside a verdict as being against the 

weight of the evidence is discretionary with him and not reviewable on 
appeal. 

2. Insanity-Burden of Proof-Verdict-Recommendation for Mercy-Some 
Doubt-Proof Required. 

Upon the trial of a criminal offense in which the plea of intermittent 
insanity a t  the time charged is set up as a defense, a verdict rendered 
that, "we return a verdict of guilty; we ask the mercy of the court for 
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the reason that some of the jurors have some doubt as to the sanity of 
the defendant," is sufficient for conviction, the first sentence being a 
complete verdict, and the balance surplusage, merely recommendatory, 
showing that some doubt existed in the minds of some of the jurors, but 
not sufficient to overcome the requirement that the burden was on de- 
fendant to prove insanity to their satisfaction. 

APPEAL by defendant from Moore, J., a t  February Term, 1908, of 
GUILBORD. 

The facts are stated in  the opinion. 

(700) Manly & Bendren and E. E. Gray, with Attorney-General, for 
the State. 

Watson, Buxton & Watson, for defendant. . 

CLARK, C. J. The defendant, a trusted employee, as manager at  
Winston of a branch business, whose main office was at  Memphis, Tenn., 
embezzled something over $3,100. Ere fled with some $2,500 of this 
and $100 of jewelry which he had bought with his employer's money, 
and was arrested in San Francisco with $1,400 of the money on his per- 
son, unspent. 

The record presents only two assignments of error. 
1. Because the verdict was against the weight of the evidence. This 

is a matter i n  the discretion of the trial judge. Bird v. Bradburn, 131 
N. C., 488; 5. v. Rose, 129 N.  C., 577; E d w d s  v. Phifer, 120 N. C., 
406. 

2. Because of the form of the verdict. The verdict of the jury as 
recorded is :  "We return a verdict of guilty. We ask the mercy of the 
court, for the reason that some of the jurors have some doubt as to the 
sanity of the defendant." 

'The first sentence is the verdict in  this case. It is complete: "We re- 
turn a verdict of guilty." The next sentence is a request to the court and 
is no part of the verdict. 

I n  S. v. McEay, 150 N. C., 813, the jurors had rendered a verdict of 
'(guilty of murder in  the first degree, with mercy." They were then 
directed by the court to find a verdict of "guilty" or "not guilty," where- 
upon they returned a verdict of "guilty." I n  writing the opinion of the 
Court, Brown, J., said: "We do not think the added words 'with mercy,' 
vitiated the verdict, had i t  been so received. These words simply 
amounted to a recommendation for mercy, and did not leave i n  doubt 
the grade of the verdict rendered. They were surplusage and no part of 
the verdict." 

('A statement of the grounds of the verdict or a recommendlation t o  
mercy may be disregarded as surplusage." Abbott Cr. Trial Brief, 727, 

672 
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and cases cited. His  Honor charged the jury that "if from the evidence 
they found that, just prior to the alleged acts of the embezzlement by 
the defendant, the defendant had a diseased mind, and such a disease 
was a permanent one, then the court charges you that the burden is upon 
the State to satisfy you beyond a reasonable doubt that at  the time the 
defendant embezzled the money charged, if you find he did embezzle it, 
the defendant was sane-that is, he knew right from wrong and the 
nature and consequences of his acts; and if you are not so satisfied, you 
will acquit; but, if you should find from the evidence that the 
defendant, a t  the time of aforesaid, did have a diseased mind, but (701) 
that the character of the disease was such that the defendant had 
lucid intervals; that if you find he was sane at  times, and at  times in- 
sane, then the court charges you that the burden is upon the defendant 
to satisfy you, not beybnd a reasonable doubt, but to satisfy you that at  . 
the time he took the money and committed the alleged acts of embezzle- 
ment, as charged in the bill of indictment; if you find he did take said 
money and was guilty of embezzlement, that he mas a t  the time of said 
act of embezzlement insane-that is, that he did not have sufficient men- 
tal capacity to know right from wrong and the consequences of the acts 
and deeds he was committing-and if he has not so satisfied you, you 
should convict the defendant of this charge." The defendant excepted. 

Taking the first part of the charge as correct, if the jury found the 
defendant permanently insane, they found him sane at  the time of the 
commission of the act, beyond a reasonable doubt, but said that "some of 
the jury hare some doubt of the sanity of the prisoner," clearly not 
amounting to "a reasonable doubt," as we must presume that the jury fol- 
lowed the charge of the court. Indeed, the defendant only sought to 
prove "intermittent insanity with lucid intervals," and the court cor- 
rectly charged that the burden was on the defendant to show, not beyond 
a reasonable doubt, but to the satisfaction of the jury, that the embezzle- 
ment was accomplished while the defendant was insane, and the lan- 
guage of the jury evinces that i t  mas not so satisfied. 

But the first part of the charge was erroneous as regards the State. 
By the uniform rulings in this State, the burden of proving insanity 
in a criminal case is on the defendant who sets it up. S. v. Norwood, 115 
N.  C., 793; S. v. Potts, 100 N. C., 457; 8. v. Payne, 86 N. C., 610; 6'. 
v. Vann, 82 N. C., 637; 8. v. Starling, 51 N.  C., 366, and there are many 
others in  our Reports. This is sustained by the great weight of authority 
elsewhere, though there are some States which hold a different doctrine. 
I n  S. v. Clark, 101 Am. St., 1012, the jurisdictions maintaining the differ- 
ent doctrines are marshaled, as is also done more exhaustively as well as 
more interestingly by Hawley, C. J., in X. v. Lewis, 20 Nev., 333. 

Nowhere is the principle more clearly stated than in  Baccigallrpo's 
151--43 673 
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case, 74 Va., 817, as follows : ('In defense to a criminal prosecution up011 
the ground of insanity, it is not sufficient that the evidence should be 
of such a character only as to produce a doubt in the minds of the jury, 

but the onus probancli is always on the accused to prove such in- 
(702) sanity to their satisfaction." This the defendant did not do. I t  

was dot suggested that he was not perfectly sane at  the trial. The 
evidence showed him an active, c a ~ a b l e  business man; that 2 October , A 

he began using his employer's money; that on 19 October he drew out 
about $2,500, alleged that his employers mould use it in  building. To 
divert suspicion, he stated he was going to Danville, Va., and would 
return in  two days. Thus getting a start of two days, he took an auto- 
mobile to catch the northbound train at Greensboro for Washington, 
D. C. ; a t  the latter place he bought a through ticket, under an assumed 
name, and by the quickest route, to Nagasaki, Japan;  a t  Honolulu he 
doubled back (doubtless fearing extradition), and was arrested in San 
Francisco, still using the assumed name, which also was marked on his 
trunk, valise, handbag and on the band inside his hat. The day he left 
he wrote a letter to the main office, at Memphis, which the experts on 
both sides testified was written by a man who was a t  that time of a sound 
mind. There was evidence-never difficult to get-of some experts, 
selected and summoned by the defendant, throwing doubt upon the de- 
fendant's sanity at times, there being evidence of some wild statements at  
times made by the defendant; but, as there was evidence that he was 
a drinking man, the jury may haie thought this sufficiently accounted 
for. 

At anv rate. the burden was on the defendant to show to the satis- 
faction of the iurv that he was insane at  the time of the commission of 
the offense. ,211 that he did was to raise some doubt in  the minds of 
some of the jury, who, nevertheless, found him guilty. The plea of in- 
sanity was not proven to their satisfaction. Else, under the charge of 
the court, they must have acquitted the defendant. 

No error. 

Cited: 8. v. Johnson, 161 N. C., 266; S. v. Hand, 170 N. C., 706; 
f l. u. Terry, 173 N. C., 766. 

STATE v. TCIMBRELL. 

(Filed 24 November, 1009.) 

Assault and Battery-Previous Threats-Res Gestae-Impeaching Evidence. 

Previous threats are not competent as substantive evidence except in 
cases of homicide, and then only when self-defense is alleged or the evi- 
dence is circumstantial. Cpon the trial for an assault with a deadly 
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weapon all that is pertinent is what took place at  the time or so near 
thereto as to be a part of the res gestae; and in this case no error was 
committed by the trial judge, at  least, to defendant's prejudice, in con- 
fining the evidence of a witness to the impeachment of the evidence of the 
prosecuting witness, that the latter had previously made threats against 
the defendant, which had been communicated to defendant. 

WALKER, J., dissenting. 

APPEAL from Councill, J., August Term, 1909, of MECKLEN- (703) 
BURG. 

The defendant was indicted and found guilty of an  assault with a 
deadly weapon. The evidence of the State was to the effect that while 
Charles Thomas, prosecuting witness, was i n  the Driving Club, in  Char- 
lotte, defendant came into the club and, without warning, provocation or 
excuse, shot Thomas five times, inflicting upon him most serious bodily 
wounds. Two shots were fired after Thomas had fallen to the floor. 

The evidence of the defendant was that there had been a quarrel a t  
the fair grounds, the morning before the shooting, between the defend- 
ant's brother, Charles Thomas and Felix Thomas, in which Charles had 
offered defendant's brother, Sam Kimbrell, $10 to hit Felix, and had 
cursed defendant, who was not present. H e  further offered evidence 
that, before the shooting, sam Kimbrell had communicated these facts 
to ,him, and that, after having taken two drinks of beer with Charles 
Thomas, defendant started to leave the Driving Club, when Thomas 
grabbed him by the shoulder and said, "Now, God damn you, I will set- 
tle with you" ; whereupon defendant shot Thomas four or five times. De- 
fendant then offered to prove by one John Ward, Jr., that, a short time 
prior to the shooting, Charles Thomas had said to him (witness) that 
defendant owed his (Thomas') sister $200, and that he would either 
have to pay i t  back or he would "fix him" if he crossed his path, and 
that this threat was communicated to the defendant prior to the shoot- 
ing. 

Upon objection by the State, the court refused to allow the evidence 
to be received as substantive evidence, but only for the purpose of im- 
peaching the witness Thomas. This was excepted to, and constitutes the 
only exception in  the case. 

Attorney-General and George L. Jones for the State. 
T. L. Kirkpatrick, F. R. McNinch and Burwell & Gander for defend- 

ant. 

CLAR,K, C. J. The only question raised by this appeal is as to the 
competency of the evidence of previous communicated threats of vio- 
lence, made by the prosecutor against the defendant. The point has been 
settled by repeated decisions of this Court that previous threats are not 
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competent as substantive evidence, except in cases of homicide. 
(704) S. v. Norton, 82 N.  C., 628, cited and approved in X. v. Skid- 

more, 87 N. C., 509; S. v. Harrell, 107 N.  C., 946; s. v. Gof, 117 
N. C., 762. There are many others to the same effect. 

The principle and the reasons given are stated so clearly'in the above 
and other cases, and are so well known and adhered to, that we need only 
refer to these cases. All that is pertinent to show in cases of assault and 
batteries and affrays is what took place at the time, or so near thereto 
as to be part of the res gestee. From that the jury can determine whether 
the parties fought willingly or in self-defense. To admit evidence of 
previous quarrels or threats in such case would consume the time of the 
courts for no eood reason. " 

I n  homicide cases, evidence of previous threats is admissible, but only 
if the killing was in self-defense or the evidence is circumstantial. S. v. 
Turpin, 77 N. C., 473; X. v. Hensley, 94 N. C., 1021; S. v. Byrd, 121 
N. C . ,  684. 

But in assault and battery the evidence is usually direct-not circum- 
stantial-and both parties can testify, and the jury can judge of what the 
parties did, without a narration of their wrangles and quarrels at other 
times and places. The defendant got all the benefit of the evidence which 
he was entitled to, when the judge admitted the testimony of previous 
threats by the prosecuting witness as impeaching testimony. Besides, 
a threat, if made, to "fix" the defendant, was too indefinite to authorize 
or justify the defendant to walk up and fire five shots into the prosecutor, 
without warning or provocation, according to the State's evidence, or, 
according to the defendant's own evidence, after taking two drinks with 
the prosecutor, to shoot him five times when he grabbed him by the shoul- 
der. The jury were fully competent to decide, upon the evidence before 
them, whether the defendant was acting in self-defense or not, and they 
found he was not. I t  is singular that such a defense can be urged, when 
the evidence is uncontradicted that the defendant shot the prosecutor 
five times at close range and twice after he fell to the floor-when, too, 
there was no evidence that the prosecutor used or even had a weapon. 

No error. 

WALKER, J., dissenting: I t  has been greatly surprising to me-and 
I say so with all possible deference and respect for my brethren-that 
the Court has decided this case adversely to the defendant. I do not 
always agree with them in their opinion as to the law, but sometimes, 

when I do differ with them, I do not enter my dissent, believing 
(705) i t  better, in the interest of justice and also certainty of what the 

law is, to concur with them sub silentio, rather than have it ap- 
pear that the Court is not a homogeneous body, and thereby weaken ithe 
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force and strength of the opinion of the Court by an attack upon its 
soundness in the statement and application of a legal principle. Such 
cases are rare, and I never withhold a formal dissent if the case estab- 
lishes anything like an important precedent, but do so when the peculitar 
combination of facts in the particular case is not at all likely to be pre- 
sented again and the decision is practically a mere declaration of the law 
of the special case. I would always prefer to agree with my associates 
than to dissent from their views, for many reasons, among others, be- 
cause they are better qualified than I am to decide what the law is; but 
in  this case I am so constrained by my sense of justice and right and 
my conviction as to what the general principle is, as i t  should be applied 
to the facts appearing in the record, that I would fail in the perform- 
ance of my duty as a judge if I did not express my own views, which are 
so much at variance with those of the Court. I intend to adopt as the 
expression of my opinion, in part, what is ably and forcefully said by 
the Attorney-General, who, as I have said more than once before, is al- 
ways fair and always just in the argument of cases before us in behalf of 
the State, and as able and learned as the best. He  says: "The defend- 
ant was indicted and found guilty of an assault with a deadly weapon. 
The evidence of the State was to the effect that while Charles Thomas, 
the prosecuting witness, was in the Driving Club, in Charlotte, defendant 
came in the club and, without warning, provocation or excuse, shot 
Thomas five times, inflicting upon him most serious bodily wounds. 
Two shots were fired after Thomas had fallen to the floor." 

The evidence of the defendant was that there had been a quarrel at the 
fair grounds, the morning before the shooting, between the defendant's 
brother, Charles Thomas and Felix Thomas, in which Charles had 
offered defendant's brother, Sam Kimbrell, $10 to hit Felix, and had 
cursed defendant, who was not present. He  further offered evidence that, 
before the shooting, Sam Kimbrell had communicated these facts to 
him, and that, after having taken two drinks of beer with Charles 
Thomas, defendant started to leave the Driving Club, when Thomas 
grabbed him by the shoulder and said, "Now, G-d d- you, I will set- 
tle with YOU," whereupon defendant shot Thomas four or five times. 
Defendant offered to prove by one John Ward, Jr., that, a short 
time prior to the shooting, Charles Thomas had said to him (wit- (706) 
ness) that defendant owed his (Thomas') sister $200, and that he 
would either have to pay it back or he would "fix him" if he crossed his 
path, and that his threat was communicated to the defendant prior to 
the shooting. 

Upon ob&ction by the State, the court refused to allow the evidence to 
be received as substantive evidence, but only for the purpose of impeach- 
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ing the witness Thomas. This u-as excepted to, and constitutes the only 
exception in the case. 

I t  is not disputed that, in homicide cases, evidence to show that the 
deceased had threatened the life of the prisoner is competent in  this 
State : 

1. When it appears that the killing was done in  self-defense. 
2. I f  the evidence of the killing is wholly circumstantial. S ,  v. Tur- 

pin, 77 N. C., 473; S.  v. Henxley, 94 N. C., 1021; S. v. Byrcl, 121 n'. C., 
684. 

The same seems to be the law in many of the other States with refer- 
ence to an assault and battery, as well as in cases of homicide. Letwallen 
v. State, 6 Tex. App., 475; Harmon v. Xtate, 40 Tenn., 242; Kepp v .  
Quallman, 68 Wis., 451. See, also, 3 Cyc., p. 1056, and cases cited. 

"When there is evidence of self-defense, previous threats are admitted 
as tending to show the reasonableness of defendant's apprehension that he 
was about to suffer death or great bodily harm. But in S. v. Skidmore, 
87 N.  C., 509, and X .  v. Norton, 82 N. C., 628, evidence of previous 
threats was excluded, upon the ground that in a 'simple assault and bat- 
tery the guilt or innocence of the defendant depended upon the facts and 
circumstances immediately connected with the transaction.' The ruling 
of his Honor in  this case, in not allowing the jury to consider the threats 
as substantive evidence, mas evidently based upon the opinions in the 
two casks just mentioned. I s  the rule enunciated in these cases applicable 
to the case at bar 'l The ruling in Xkidmore's case is based entirely on 
Norton's case. The principle is not discussed at  all. And the facts in 
Skidmore's case bear rerx little resemblance to the facts of this case. 
There the defendant was not indicted for an ordinary assault and bat- 
tery, nor for an assault with a deadly weapon, but for willfully maiming 
the prosecutor by biting off his ear. The deed was done, not in  the begin- 
ning, but in the very heat of the fight, while the parties were rolling 
upon the ground, locked in a savage embrace. And i t  is impossible to 
see how something the prosecutor had said some time before could have 

in any way influenced, much less justified, the conduct of the de- 
(707) fendant when he gare the deadly bite. 

"So&~n's case is distinguishable from ours in three particu- 
lars : 

"1. There the threats proceeded from the defendant. 
"2. I t  was a case of simple assault and battery, no deadly weapon 

being used. 
"3. There lvas no evidence or suggestion of self-defense." 
"Every opinion of the Court is predicated upon and is to be considered 

in  the light of the facts then before the Court. And, in view of this 
principle, the decision of the Court in Sorton's case is not applicable to 
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the case a t  bar. Here the defendant was indicted for an assault with a 
deadly weapon. The weapon was used in  the very beginning of the fight. 
The contention of the defendant is that he brought his pistol into action 
because the conduct of the prosecutor when he grabbed him and said, 
'Now, G- d- you, I will settle with you,' in connection with the threats 
which the prosecutor had previously made against him, and the fact that 
the prosecutor, when drinking, ,was a dangerous man, led him to reason- 
ably believe that he was in  danger of death or great bodily harm. Does 
the fact that no one of the bullets struck a vital spot deprive defendant of 
the benefit of this evidence? I f  so, it would seem that a twitch of a 
muscle (or a sudden shifting of the human body) can change a rule of 
law. 

"It may be that i t  is in  the interest of a sound public policy to limit the 
admission of threats to cases of homicide. 

"It  is with extreme reluctance and diffidence that we take this view, 
but the Voice said to John, 'What thou seest, write.' " 

We see from this admirable presentation of the point involved in  the 
case a t  bar that not only is the right of the defendant to have the benefit 
of the excluded evidence well sustained by reason, but also by the highest 
and best authorities. The cases cited by the Court to support its con- 
clusion are distinguishable from this case in  their facts, and besides, no 
sound or permissible reason is given for the principle as stated therein, 
which is gratuitously asserted, without the citation of any authority or 
any discussion of the matter. S. v. No~ton ,  82 N.  C., 628, and 8. v. 
Slcidmore, 87 N .  C., 509, are sufficiently discussed by the Attorney-Gen- 
era1 and their inapplicability to the present case clearly demonstrated. 
I n  S. v. Harrell, 107 N. C., 946, we quote the syllabus of the able and 
learned reporter, Mr. Davidson, who always stated the very point decided 
in  a case with discrimination and accuracy: "Where one engages 
in a fight willingly, he is guilty of an affray, and i t  is immaterial (708) 
that he fought under a reasonable apprehension that his adversary 
had formed a purpose to make a violent assault upon him; nor is i t  any 
defense that during the encounter he fired a shot a t  his enemy, under 
the belief that he was in  danger of great bodily harm." I n  the opinion of 
thr Court Chief Justice Merrirnon says: "The evidence rejected could 
not prove that they did or did not so fight, nor could i t  prove that they 
fought only in their own defense. The apprehensions of the witness, and 
the grounds of them, did not enter into and make up an element, or give 
quality thereto, of the offense, nor did these at  all relieve him and his 
sons from guilt, if they fought as charged. Evidence of what was done, 
or attempted to be done or said, or what was not done or not said by the 
parties a t  the time of the fight, just before i t  began, during its progress 
and just at  its close-such things as made a part  of the yes gestae-was 
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pertinent and relevant to prove the offense charged or the innocence of 
the parties. As to that offense, no matter what may have been their in- 

- tent, or the provocation to them, or their fears or apprehensions, if they 
fought otherwise tham on, the defensive, such evidence might be ~ertinent 
and important in some classes of cases. This is not one of them. 8. v. 
Nortom, 82 N. C., 628; S. v. Dowmimg, 74 N.  C., 184. Nor could the 
belief of the witness, in the course of the conflict, that he and his sons 
were obout to be shot or suffer great bodily harm, prove that he and they 
fought only in their own' defense. However fiercely and aggressively 
he might have joined in the fight, he might have had such belief, but this 
would not prove that he was on the defensive. The surrounding facts 
and circumstances-not his simple belief-constituted evidence to show 
that he fired his gun, not as an active, aggressive participant in the fight, 

. but only on the defensive.'' 
The facts as reported in that case plainly show that the threat pro- 

posed to be proven was not against Clingman Harrell, the father of his 
codefendants, but against his sons, or "boys," and were not communi- 
cated to them. The reporter states that "all the parties, i t  appeared from 
the evidence, fought willingly, the appellants successfully wounding both 
their opponents." So there was no semblance of self-defense, and the 
evidence was not circumstantial. This case, therefore, fails as a pre- 
cedent or authority, when tested by the rule laid down in Turpin's case, 
supra, Even in State v. Harrell, Justice Avery, an able and painstaking 
jurist, as we all know, dissented from the opinion and conclusion of the 
Court. In S. v. Go#, 117 N. C., 762, the last case cited by the Court, 

the opinion was delivered by Justice Avery, who had dissented in 
(709) HarreZPs case. A bare perusal of Goff's case will show that the 

question herein presented was not raised. 
I n  the very able and learned brief of the defendant's counsel my views 

are so clearly stated, with a full citation of authorities sustaining them, 
that I am sure i t  will not be "out of place" or prolong this-opinion too 
much to quote therefrom what relates to the competency and relevancy 
of the rejected testimony. I t  is as follows: "However, the rule may be, 
in a case of simple assault, upon an indictment for an assault with a 
deadly weapon, used in such a way as is calculated to produce death, 
defendant ought to be permitted to prove every fact in justification of 
his act that he would be allowed to prove upon an indictment for slaying 
his antagonist; otherwise it would be safer to kill him outright than to 
wound him. As the law admonishes him who strikes in self-defense to 
be careful of his blows and give no more than are necessary to protect 
life and limb, surely i t  will not be guilty of the glaring inconsistency of 
denying to him who thus strikes, but not fatally, the benefit of every 
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principle of law and rule of evidence it would accord to him if his blows 
should prove deadly." 

"The defendant's guilt or innocence depends solely upon whether he 
acted and was entitled to act from a motive of self-defense. 'It is sound 
sense and, we think, sound law, that, before a jury shall be required to 
say whether the defendant did anything more than a reasonable man 
should have done, under the ci~cumstances,'it should, as far  as possible, 
be placed in the defendant's situation, surrounded with the same appear- 
ances of danger, with the same degree of knowledge of the deceased's 
probable purpose, which the defendant possessed.' X. v. Turpin 77 X. 
C., at p. 477." 

"This could not be done unless the jury had been permitted to con- 
sider evidence of threats for the purpose of showing the grounds of the 
defendant's 'apprehension that he was about to be feloniously assaulted 
when he fired the several shots. I n  line with this reasoning are the cases 
of Peoples v. Tillnzan, 132 Mich., 23; Galbraith v. Fleming, 60 Mich., 
403; Fields v. Slate, 46 Fla., 84; 1 Enc. Ev., 1013. The defendant of- 
fered evidence tending to show that, but a very short time after the 
threats were made and communicated to him, the prosecutor was guilty 
af an assault upon him, and it therefore became material to couple to 
this overt act the previous threats of vioIence made by the prosecutor 
against the defendant, for the purpose of sustaining his contention that 
he  had well-grounded fear that the prosecutor was about to 
commit a felonious assault upon him. If there was any evidence (710) 
to go to the jury in support of this contention, then it was for the 
jury, and not for the court, to pass upon the question of his motive in 
%ring the shots, as well as the reasonableness of the grounds of his ap- 
prehension. X. v. Nash, 88 N. C., 618; 8. v. H a r e ,  119 N. C., 861; S. 
u. Hough, 138 N. C., 663; X. I). Blevim, 138 N. C., 668; S. v. Castle, 133 
X. C., 769; 8. v. Clark, 134 N.  C., 699; S. v. Barrett, 132 N. C., 1005. 
So, also, is the question of excessive force for the jury, and not for the 
court. S. v. Dixon, 75 N. C., 275; 8. v. Bullock, 91 N.  C., 614; 8. v. 
Goode, 130 N. C., 651; X. v. Taylor, 82 N.  C., 554." 

The Court is deciding in this case a most important principle, which 
excludes evidence of threats in the trial of an indictment for an assault 
with a deadly weapon, though such evidence is admitted to be competent 
in cases of homicide, and the decision is practically based upon the 
ground, when the reason for admitting i t  in homicide cases is clearly ap- 
plicable, that the bullet or other deadly weapon used by the defendant 
did not inflict a mortal wound. I t  is so convincing to my mind that such 
is not the law, I would assert, but for the great respect I entertain for my 
brethren and my knowledge of their superior ability and learning, that 
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the conclusion drawn from their reasoning, which is really nothing more 
than a bare assertion, is lame and impotent. 

I n  this case it appears that both the Attorney-General and the defend- 
ant's counsel, all able and learned criminal lawyers, agree, contrary to 
the decision of this Court, that  an error was committed by the court be- 
low i n  excluding the testimony offered by the defendant. I concur in 
opinion with the counsel for the State and the counsel for the defendant, 
who, as I had said, agree that there should be a new trial because of the 
alleged error. 

Cited: S. v. Blackwell, 162 N. C., 683; S. v. Johnson, 166 N.  C., 395; 
S. v. Pollard, 168 N. C., 121. 

STATE v. A. A. RAY. 

(Filed 24 November, 1909.) 

1. Bigamy-Jurisdiction-Interpretation of Statutes-Extra-Territorial Effect. 

Revisal, see. 3361, relating to the offense of bigamy cannot be given 
extra-territorial effect, and the words "or elsewhere" in the language of 
the statute, "whether the second marriage shall have taken place in the 
State of North Carolina or elsewhere," are void. 

2. Same-Living Together-Instructions. 

One who has a wife living here, leaves the State and marries again to 
a different woman in another State, returns here and lives with such other 
woman as man and wife, is not indictable or punishable under our statute 
relating" to bigamy, Revisal, 3361, there being no express language of the 
statute making it a specific criminal offense for them to cohabit together 
within the State after a bigamous marriage elsewhere. And when the 
evidence tends only to establish such facts, the defendant is entitled to an 
instruction of not guilty if the jury believed the evidence. 

3. Same-Venue. 

The provisions of Revisal, see. 3361, relating to the offense of bigamy 
and its punishment, "that any such offense may be dealt with, tried, de- 
termined and punished in the county where the offender shall be appre- 
hended," etc., refers only to the venue of the crime defined in the first 
clause-i. e., "such offense" being "the second marriage, the former hus- 
band and wife still living." 

CLARK, C. J., dissenting argzcendo: 

(711) APPEAL from E. B. Jones, J., a t  September Term, 1908, of 
ALAMANCE. 

Indictment for bigamy. There was evidence on the part of the State 
to show that defendant intermarried with a former wife, E. T. Ray, in 
this State, in  March, 1895, had two children born of the marriage, a d  
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that said E. T. Ray is still living; that defendant, later, to wit, in  August, 
1902, having separated from his wife, E. T. Ray, married one Annie 
B. Lemonds, who is still living and a witness in  the cause; that this sec- 
ond ceremony took place in  Danville, Va., i n  August, 1902, and after it 
occurred the parties returned to this State and lived here together as 
man and wife nearly three years, when defendant left said Annie B. 
Lemonds. 

There was evidence on the part  of defendant tending to show that after 
the separation from the first wife, E. T. Ray, he had removed to Indiana, 
and there obtained a divorce, and that the second marriage took place 
after decree of divorce duly obtained and when defendant had a right 
to marry again. 

The State, i n  reply, offered evidepce tending to show that the pro- 
ceedings of divorce, and the decree obtained in, same, were null and void : 
(1)  for want of jurisdiction in  the court; (2)  by reason of fraud. 

There was a verdict of guilty, and from judgment on the verdict de- 
fendant excepted and appealed. 

Attorney-General for the State. (712) 
Parker & Parker, W.  P. Bymum, Jr., and R. H. Hayes for de- 

f endant. 

HOKE, J. We do not refer to many of the interesting questions pre- 
sented in  defendant's case on appeal, for the reason that the Court is of 
opinion that in  no aspect of the State's testimony can the defendant be 
convicted of the offense charged in  the bill of indictment. The State 
does not contend or claim that such conviction can be upheld, except 
under our statute against bigamy (Rev. 1905, see. 3361). On matters 
relevant to this inquiry, this section of our law provides as follows: 

"3361. Bigamy.-If any person, being married, shall marry any 
other person, during the life of the former husband or wife, whether the 
second marriage shall have taken place in  the State of North Carolina 
or elsewhere, every such offender, and every person counseling, aiding or 
abetting such offender, shall be guilty of felony and imprisoned in the 
State's Prison or county jail for any term not less than four months nor 
more than ten years; and any such offense may be dealt with, tried, de- 
termined and punished in the county where the offender shall be appre- 
hended or be in  custody, as if the offense had been actually committed 
in  that county." 

This has long been the law of this State controlling the matter, and ap- 
pears in  terms exactly similar in  the Code of 1883, as section 988. Con- 
struing this section, in  X. v. Cutshall, 110 N.  C., 538, Justice Avery, for 
the Court, i n  a forcible and learned opinion, decides that this statute, in 
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so far as it undertakes to punish a defendant for a bigamous marriage, 
occuring beyond the borders of the State, is unconstitutional, and that, in 
the language of the statute defining the offense, "If any person, being 
married, shall marry another person, during the life of the former hus- 
band or wife, whether the second marriage shall have taken place in the 
State of North Carolina or elsewhere, etc., shall be guilty of a felony," 
the expression "or elsewhere" is void and of no effect. An examination 
of Cutshall's case will further disclose that i t  was there directly and 
necessarily held that the parties to a bigamous marriage, occurring with- 
out the State, could not be indicted and punished under the provisions 
of this statute, by reason of having thereafter returned to the State and 
lived together as husband and wife. 

The case in question was determjned on appeal by the State from an 
order quashing a bill of indictment for bigamy. The bill contained 

three counts: The first charged, in substance, a bigamous mar- 
(713) riage, occurring in the State of South Carolina. A second 

charged that, a f t e ~  such bigamous marriage in South Carolina, 
the parties came back to North Carolina and lived together as husband 
and wife. There was a third count in the bill, on which a nolle prosequi 
was entered in the lower court, and the contents are therefore im- 
material. 

The Supreme Court, as stated, held that no offense was charged in 
the first count, because our State law could not be given extra-territorial 
effect; and that none was charged in the second count, because the statute 
contained no such provision. Justice Avery, speaking to this last ques- 
tion, said: "The additional count, in which it was .charged that the de- 
fendant, after the bigamous marriage in South Carolina, came into 
North Carolina and cohabited with the person to whom he was mar- 
ried, cannot be sustained, because the offense is not covered by the 
statute." And a perusal of the law gives clear indication that the 
Court has correctly construed i t  in Cuts?mll's case. The only offense 
created and defined by this section of the statute is the "second mar- 
riage, while a former husband or wife is still living." This is declared 
to be felony, and it is the only act made criminal by the law, for it is 
perfectly plain that the subsequent words of the statute, ('and any such 
offense shall be dealt with, tried, determined and punished in the county 
where the offender shall be apprehended or be in custody," refers only 
to the venue of the crime defined in the first clause, "such offense" be- 
ing, as stated, "the second marriage, the former husband and wife still 
living." Coming back into the State after a bigamous marriage else- 
where, and a living together by the parties as husband and wife, might 
and ordinarily would constitute the crime of fornication and adultery. 
8. v. Cutshall, 109 N. C., 764. But there is nothing in this statute 
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which makes such conduct a felony, or which deals or attempts to deal 
with it one way or another; and the expression, "or elsewhere"-that 
is, a bigamous marriage beyond the borders of the State-having been 
declared of no effect by the courts, because contrary to the law of the 
land, there is nothing in the statute which applies to the conduct of 
the defendant, and he is entitled to go, quit of any further molestation 
by reason of any indictment predicated and necessarily dependent 
upon it. 

There are decisions in many of the States, and by courts of recognized 
authority, sustaining convictions by reason of conduct similar to that 
imputable to defendant on this evidence, or upholding statutes condemn- 
ing it. Brewer v. State, 59 Ala., 101; Commofiwealth v. Thompsow, 56 
Mass., 551; 8. v. Pitzgerald, 75 Mo., 571; S. v. Palmer, 18 Vt., 570. But 
in the cases cited, and all others of like import. so far as we have 

L ,  

examined, the statutes, in express terms, made the "cohabiting (714) 
together within the State, after a bigamous marriage elsewhere," 
a specific criminal offense. Thus, in the Missouri statute (S. v. Fitz- 
gerdd, supra), the language is, "Every person having a husband or wife 
living, who shall marry another person without this State, in any ease 
where such marriage would be punishable if contracted or solemnized in 
this State;and shall thereafter cohabit with such other person within this 
State, shall be adjudged guilty of bigamy," etc. 

As now advised, and speaking for himself, the writer sees no reason 
why a State could not declare the coming into the State and cohabiting 
together here by the parties, after a bigamous marriage in another State, 
a felony, and punish i t  as such; but the question is not presented, for 
the Court is clearly of opinion that our statute contains no such pro- 
vision, and the prosecution of the defendant, therefore, for the offense 
charged, on the evidence as i t  now appears, cannot be sustained. 

The Court is not inadvertent to S. v. Long, 143 N.  C., 670, which 
upholds the contrary view, but, after a careful consideratioi, we are of 
opinion that, on authority and f o r  the reasons stated, the case referred 
to is not well decided; and, on the facts presented, the defendant was en- 
titled to the instruction prayed for by him, that if the jury believed the 
evidence they would render a verdict' of not guilty. 

For the error indicated, there will be a 
New trial. 

CLARK, C. J., dissenting: The Supreme Court of the United States 
has held that no court should assume to declare a statute unconstitutional 
unless i t  was clearly so, "beyond all reasonable doubt." Ogdep v. San- 
ders, 12 Wheaton, 213. This Court so held in Sutton v. Phillips, 116 
N. C., 504; S. v. Lytle, 138 N. C., 741; Daniels v. Homer, 139 N. C. ,  
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228, and in other cases. Cooley Cons. Lim. (7 Ed.), 254, states this as 
the accepted doctrine, and cites numerous authorities. Certainly we 
would not hold that a coordinate department had either ignorantly 
or intentionally violated the Constitution, which they had sworn to ob- 
serve, unless i t  was clear to us beyond a reasonable'doubt. Inasmuch 
as this Court, in a recent and unanimous opinion (S. v. Long, 143 N. C., 
673), upheld this statute, we at  least cannot think there is no reasonable 
doubt about it. 

Nor should a court hold an act unconstitutional unless it can 
(715) point to the provision of the Constitution which the Legislature 

has violated. This cannot be done in  this cade. 
Neither should a court put a meaning on the statute, which mean- 

ing the court may deem will make i t  unconstitutional, when there is a 
just and reasonable construction which renders i t  constitutional. This 
construction we put upon this statute in  S. v. Long, supra, when we held 
that the Legislature had power to provide what should constitute bigamy 
(which was unknown at common law), and that i n  this section the 
Legislature had made the crime of bigamy consist, not in the second 
marriage, but in  the living together in this State as a man and wife 
under color of such second ceremony. Without that ceremony, i t  would 
be fornication and adultery. With such fraudulent ceremony, wherever 
i t  took place, such living together here is bigamy. 

I n  S. v. Cutsbll, 110 N. C., 548, and 552, Avery, J., speaking for the 
majority, conceded that if this construction was the meaning of the act, 
i t  was valid. Merrimon, C. J., contended that this was the true 
construction. H e  said (p. 553) : ('This enactment is not very aptly, 
precisely or clearly expressed, and hence its validity is seriously ques- 
tioned. But i t  must receive such reasonable interpretation as will render 
i t  intelligible, operative and effectual, if this can be done consistent with 
the Constitution. I t  does not necessarily imply or intend that t h ~  
offender shall be indictable and convicted in  this State for the offense of 
bigamy in  another State; such is not its meaning. It intends that who- 
ever shall be in this State, being married to two living wives or two 
living husbands, as the case may be (except i n  the cases excepted to in 
the proviso to the statute), shall be guilty of felony, and that without 
regard to whether the second marriage took place in  this State or else- 
where." Further, he says (p. 554) : "It makes the bigamist here an- 
swerable, because he is so living here, an  offense to and an offender 
against this State and society here. The fact of bigamy-having two 
living wives or two living husbands-and the presence of the offender 
(living i p  second marriage) in  this State constitute the offense. 
. . . The statute does not treat the second marriage as the offense, 
nor the offense as committed elsewhere than in the State." 
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Again, on p. 557 (110 N. C.), Merrimon, C. J., says: "The statute 
does not make the second marriage the offense; i t  simply treats this as a 
fact to be taken in  connection with others, all constituting the offense 
in this State. The offense is wholly statutory in  its nature, and must 
be so treated." This view must be correct, else society in  this State is 
powerless to protect itself, if the bigamist, living here, has taken 
the trouble to have the ceremony of the second marriage performed (716) 
in another State. We need not discuss the reference to indict- 
ment for fornication and adultery, except to say that if that is an ade- 
quate remedy, why have any statute against bigamy a t  all? 

I n  S. v. Long, 143 N. C., 673, this Court took Judge Merrimon's 
c~nstruction of the statute, which is identical with that in  Bouvier's 
Law Dictionary, as the one intended by the Legislature-as i t  doubtless 
was-and applied Judge Avery's concession, that if this were its mean- 
ing the statute was valid. This effectuated the intent of the Legislature, 
avoided holding their action violative of the Constitution, protected so- 
ciety and convicted a guilty man. Why disturb this result? For  whose 
benefit? No innocent man can suffer by letting the law stand as we 
held i t  to be in  X. v. Long. 

Cited: 

1. Warrar 

Rev. 3361; S. v. Herren, 175 N. C. 

STATE v. GEORGE MITGHELL. 

(E'iled 21 November, 1909.) 

~t of Arrest Not Signed-Appearance ~ o n d - ~ h f i c i e n c ~ .  

I t  is immaterial to the validity of an appearance bond given by defend- 
ant before the court and in custodia legis that the warrant for his arrest, 
in due form, was, inadvertently, not signed by the recorder. 

2. Appearance Bond-Deposit of Cash-Sufficiency. 

The voluntary deposit of cash by the prisoner in lieu of an appear- 
ance bond is a compliance with the true spirit and meaning of the require- 
ment therefor, and may not be returned to him upon the ground that the 
judge erred in accepting it, certainly not when the defendant is a fugitive 
from justice and makes the application by attorney. 

APPEAL by defendant from Webb, J., at August Term, 1909, of FOR- 
SYTH. 

The facts are stated in  the opinion of the Court. 

Attorney-General'and George L. Jones for the State. 
J. S. Grogan for defendant. 

687 
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BROWN, J. The defendant was arrested and brought before the re- 
corder's court of Winston, charged with unlawfully selling intoxicating 

liquors. Being before the court, he was required to give bond for 
(717) his appearance for trial, on 16 March, in  the sum of $250. The 

defendant voluntarily deposited $250 i n  cash with the recorder's 
court for his appearance. The defendant failed to appear, and the fol- 
lowing proceedings were had : 

"Defendant called and failed. Judgment nisi, sci. fa. and cup.Cas. 
Cupks  issued. Cupias returned 17 March, not to be found i n  Forsyth 
County, by J. A. Thomas, chief of police. Judgment absolute for the 
penalty of the bond, $250. This 17 March, 1909. 

"On 18 March, J. S. Grogan appeared in  court and moved to have 
the above forfeiture stricken out; motion overruled. Notice of appeal 
given by Mr. Grogan to the May Term, 1909, Superior Court of For- 
syth County. The Superior Court affirmed the judgment of the re- 
corder." 
1. I t  is immaterial that defendant was arrested under a warrant in 

due form, but inadvertently not signed by the recorder. The defendant 
was brought before the court and was in custodk Zegis, when he was 
required to give bail for his appearance at  a future session of the court. 

2. The fact that the defendant. of his own volition. chose to de~os i t  
the amount of the bond recluired in  cash is not a violation of the statute. 
but a compliance with its true spirit and meaning. 

The law contemplates that a defendant may give security for his ap- 
pearance, and i t  would be singular indeed if he was denied the right to 
deposit the requisite cash as security for his appearance. The court 
could not compel $he defendant to deposit cash or to give security of 
any kind. H e  had the privilege to go to prison if he preferred. Having 
tendered the cash, and i t  having been accepted by the court as security 
for his appearance, i t  would be extraordinary if the defendant, still a 
fugitive from justice, could have it returned to him, upon the theory 
that the court erred in accepting it. The judgment is 

Affirmed. 

(718) 
STATE v. J. DANENBERG. 

(Jhled 1 December, 1909.) 

1. Taxation-Nonintoxicants-"Near Beerw-Recognized Business--Cities 
and Towns-Ultra Vires. 

The taxing by a city in a prohibition State of one in the business of 
selling "near beer," mentioned among drinks containing only a small per 
cent of alcohol and nonintoxicants, is not ultra vi&es, its charter provid- 
ing for the raising of revenue by taxation of real and personal property, 
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and making i t  a misdemeanor to carry on any business, etc., withoutpay- 
ing a license tax when one has been levied thereon, the sale of "near 
beer" being a recognized business and a legitimate subject of taxation 
under the general laws of the State. 

2. Same-Discrimination-Constitutional Law. 
An ordinance of a city levying, under the provisions of its charter, a 

license tax upon "near beer" and all other like beverages containing as 
much as one-half of one per cent of alcohol, is uniform, bears equally upon 
all who come within its terms and are engaged in that character of busi- 
ness, and not discriminative within the meaning of Art. V, see. 2, of the 
State Constitution. 

3. Taxation Prohibitive-Noninto'xicants-"Near Beer." 
By requiring the payment of an annual license tax to the State by those 

who deal in "near beer," the General Assembly has recognized and legalized 
its sale, and a prohibitive tax thereon levied by a municipality is void. 

4. Same-License-Reasonableness-Courts' Jurisdiction. 
The reasonableness or unreasonableness of a tax levied exclusively for 

revenue is a matter generally within the exclusive province of the legis- 
lative department, and not a matter for the courts; but when a license 
fee is taxed upon a legitimate business as a police regulation also, the 
courts will consider whether i t  is so unreasonable as to be prohibitive. 

5. Same-Police Powers. 
A municipality having the power by its charter to levy a license tax on 

dealers in "near beer" and kindred drinks may consider the question both 
from the standpoint of revenue and police regulations, and with regard to 
the extraordinary opportunities it affords for violating the prohibition 
law and the extra police surveillance it entails. 

6. Same-Proof. 
In ,determining whether a city ordinance imposing a license tax on deal- 

ers in "near beer" and kindred drinks is prohibitive, the courts cannot 
consider solely the probable effect it would have on the business of the 
complaining party in complying with the ordinance. 

7. Cities and Towns-Nonintoxicants-"Near Beerw-Ordinances-Presump- 
tions-License Prohibitive-Proof. 

Giving the ordinance of the city of Charlotte, imposing a license tax 
of $1,000 on every dealer in "near beer" and kindred drinks the benefit of 
the presumption of reasonableness, the facts appearing of record in this 
case are not sufficient for the courts to say that the ordinance was un- 
reasonable. 

8. Taxation-License-Police Powers-Federal Constitution-Constitutional 
Law. 

Imposing a license tax for the sale of "near beer" and other kindred 
drinks comes within the police power of a State and does not contravene 
the Fourteenth Amendment to the Federal Constitution. 
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(719) APPEAL from Webb, J., a t  September Term, 1909, of MECKLEN- 
BURG. 

The defendant was convicted in the recorder's court of the city of 
Charlotte of a misdemeanor for selling near beer without a license, and 
appealed to the Superior Court of Mecklenburg. H e  was convicted 
by the jury, and from the judgment of the court appealed to the Supreme 
Court. 

The facts are stated i n  the opinion of the Court. 

Attorney-Gen<eraZ and George L. Jones for the State. 
John J. Parker and Stern & Stern for defendant. 

BROWN, J. Defendant was charged with engaging in  the business of 
selling near beer without paying the license tax imposed thereon by the 
city of Charlotte. The ordinance in question taxes every person engaged 
in  the sale of near beer $1,000. The defendant admitted that he was 
engaged in  the business and had not paid the license tax, but contended 
that the ordinance is ultra wires, as well as discriminative and prohibi- 
tive, and that i t  violates the Fourteenth Amendment of the Constitution 
of the United States. 
1. I s  the city of Charlotte without authority to pass the ordinance? 
The ordinance in  auestion reads as follows : 
"Beverages.-On every retail or wholesale dealer i n  cider (except 

sweet, unadulterated cider, made from apples), Beerine, Near Beer, 
Tidal Wave, Twenty-Three, Hop Beverage, Noxall, or any drink, under 
any name or description whatsoever, containing as much as one-half of 
one per cent of alcohol, per annum, $1,000." 

We think the authority to levy a license tax upon the business of 
selling near beer, as upon any other business, is plainly conferred by 
sections 80 and 82 of the city charter. The first-named section provides 
for raising revenue for the city by taxation, not only upon real and per- 
sonal property, and also in connection with section 81 gires express 
authority to levy license taxes. 

Section 82 makes it a misdemeanor to carry on any business, 
(720) profession, trade or avocation of any kind in  said city, upon 

which a lioense tax has been levied, without first obtaining a 
license therefor. 

Near beer is now a recognized article of commerce, and the sale of 
i t  appears to be an established business in those States which have 
adopted general prohibition laws. I t  has been judicially defined by the 
Supreme Court of Georgia to be "a term in  general currency, used to 
designate any and all of that class of malt liquors which contain so 
little alcohol that they will not produce intoxication, even though drunk 
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to excess. I t  includes all malt liquors which are not within the purview 
of the general prohibition law." Campbell v. Thomasville, 6 Ga. App., 
212. 

I t  is a distinct business, which from its very nature admits of strict 
regulation, under the general police power of the State, by its municipali- 
ties, upon which that power may have been conferred. I t  stands legiti- 
mately in a different class from the business of selling soda, mineral 
waters, lemonade and the like. As was wittily said by the Attorney- 
General, upon the argument: "Near beer has made for itself a name 
and a place. I t  belongs in its own class, and i t  should not complain 
when the law shows respect for its position." 

We are therefore of opinion that, being a recognized business, it is 
a legitimate subject of license taxation, and that the city of Charlotte, - 
under its charter, has power to impose a license tax upon those who 
engage in it. S. v. Irwin,, 126 N. C., 992; Holland v. Isler, 77 N. C., 1. 

2. I s  the ordinance discriminative? I t  is contended that the ordi- 
nance in question discriminates between persons of the same class, and 
makes an arbitrary classification without real ground of difference, 
and thus violates Article V, section 3, of the Constitution of this State. 
I t  has long been held in this State and elsewhere that a tax is uniform and 

u 

does not discriminate when it is equal upon all persons belonging to the 
described class upon which i t  is imposed. Gntlin, v. Tarboro, 78 N. C., 
121; Burroughs on Taxation, see. 77; S. v. Worth, 116 N. C., 1007; 
Rosenbaum v. Powell, 100 N.  C., 525. 

The ordinance in question levies the same tax upon all engaged in the 
business of selling near beer and other similar drinks as beverages con- 
taining as much as one-half of one per cent of alcohol, and i t  is ad- 
mitted that near beer contains one and a half per cent of alcohol and 
comes within the terms of the ordinance. We think the law is therefore 
uniform, in that i t  bears equally upon all who come within its 
terms and are engaged in the character of business taxed by it. (721) 

3. The next question presented by the appeal is whether or 
not the tax of $1,000 upon the business of selling near beer is unreason- 
able and prohibitory. The General Assembly of 1909 has recognized 
and legalized the sale of near beer by requiring from those who deal in 
i t  an annual license tax for the State of $20 and at least an equal sum 
for the counties. Section 63, chapter 438, p. 676, Laws 1909. 

I t  therefore follows, as is said by the Supreme Court of Georgia, in 
a similar case, that, "Since the General Assembly, by the near beer tax 
.act, has expressed the general policy of permitting its sale by those who 
pay the tax, the municipalities may not, in the absence of express charter 
authority, prohibit the sale entirely. They may, however, under the 
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usual general-welfare clause, enact reasonable regulations governing its 
sale." Campbell v. Thomasville, supra. 

As municipal corporations have no inherent police powers, and can 
exercise only those conferred by the State, i t  of necessity follows that, in 
the absence of express charter authority, they cannot, directly, by taxa- 
tion, prohibit or destroy a business legalized by the State. S. v. Damen- 
berg, 150 N. C., 800, and authorities cited; 1 Dillon on Mun. Corp., 
see. 89; Cooley on Taxation, 598; Dobbk v. Zos Angeles, 195 U. S., 
223. The contention here is that the tax destroys it. 

I t  appears to be well settled that, unless the power to tax is trans- 
cended, the reasonableness or unreasonableness of a tax levied exclusively 
for revenue is a matter generally within the exclusive province of the 
legislative department of the State and is not a matter for the courts; 
but that when the license fee is demanded also as a police regulation, 
the courts will consider whether i t  is so unreasonable as to amount to a 
prohibition upon lawful vocations which cannot be prohibited. Tiede- 
man Police Powers, p. 277; X. v. Hunt, 129 N. C., 688; Winston v. 
Beeson, 135 N. C., 277. 

The consensus of judicial decision is stated by Smith, in his work on 
Modern Mun. Corp., see. 1455: "The authority to license and regulate 
particular privileges or occupations is usually regarded as a police 
power, but when license fees are imposed for the purpose of revenue 
they are taxes. Such license fees can only be considered as taxes when 
clearly authorized as such by the Legislature. When a revenue authority 
is conferred, the amount of the tax, unless limited by the grant, is left to 

the discretion of the municipality. But such a grant of authority 
(722) would not warrant taxes sufficiently to be prohibitory." 

This is a fair statement of the law, with the added qualification 
that, in the absence of positive evidence to the contrary, such ordinances 
are presumed to be reasonable. 21 A. & E., 783, and cases cited in 
note 1. 

I n  determining whether an ordinance is unreasonable, the courts 
cannot consider solely the probable effect of complying with the ordi- 
nance on the business of the party complaining. In Illinois i t  is held 
that such evidence is properly excluded. Launder v. Chicago, 11 Ill., 
291. I n  Alabama it is held that "The reasonableness or unreasonable- 
ness of a license tax cannot be determined by the extent of the business 
of a single individual. There may be incompetence or negligence on his 
part, or other considerations affecting the extent of his business." R. R. 
v. Attala, 118 Ala., 362. 

I n  k i n g  the proper license tax upon dealers in near beer and kindred 
drinks, we conclude, upon reason and precedent, that the municipal 
authorities may consider the question, both from the standpoint of reve- 
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nue and police regulation, and the cost thereof, provided they do not 
thereby prohibit and annihilate the business entirely. 

Leavenworth v. Kansas, 15 Kan., 627, is an instructive case upon this 
point. The territory and population to be supplied is an important 
consideration in estimating the value of the right conferred. I t  is worth 
a meat deal more to be ~ermitted to conduct a business of this kind in - 
a large city than in a small town, and a license tax that would be within 
the bounds of reason when imposed in Charlotte might be unreasonable 
and prohibitive if imposed in a small place. Other considerations that 
may-properly enter ihio the matter are the cost of police surveillance 
and the propriety of reducing the number of saloons in order that such 
surveillance and supervision may be more effective and less costly. 

I t  appears from the evidence in this record that, although near beer, 
properly made, is a nonintoxicating beverage, the sale of i t  furnishes 
extraordinary opportunities for the violation of the State prohibition 
law; that i t  is made by those who make beer, sold by those who sell 
beer, and drunk by those who drink beer, and that "it looks like beer, 
smells like beer and tastes like beer." 

While these facts confer no power on municipalities to destroy or 
prohibit the business, they make i t  their undoubted duty to regulate 
and supervise it. The very possibilities which the business gives for 
palming off real beer and other intoxicating and prohibited 
drinks places i t  properly under the guardianship and control of (723) 
the police power. 

Upon this idea it has been held that the State and, under its author- 
ity, the municipalities have the right to enact rules for the conduct of 
the most necessary and common occupations, when from their nature 
they afford peculiar opportunities for imposition and fr'aud. Bazemore 
u. S., 121 Ga., 620; Cooley Const. Lim. (7 Ed.), 887; Turfier v .  Mary- 
land, 107 U. S., 41; Powell v. Pennsylmnia, 127 U. S., 684. 

I n  this last case the Supreme Court held that the possibility that 
the manufacture of oleomargarine or imitation butter is or may be con- 
ducted in such a way as to baffle ordinary inspection is a ground for 
strict regulation, under the police power of the State, although the oleo- 
margarine may be properly manufactured and no menace to health. 
See, also, Dairy Go. 21. Ohio, 183 U. S., 245, and Plumley v. Massachu- 
setts. 158 U. S.. 461. 

One of the recognized methods of regulation is by license taxation, 
which will reduce the area and extent of the business, without annihilat- 
ing it, and thus bring i t  more easily within municipal control, as well 
as provide funds for the expense the municipality incurs. 

Tiedeman, in his Police Powers, p. 275, says : "The eviIs growing out 
of some occupations may be such that their suppression can only be 
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attained to any appreciable degree by the imposing of a restraint upon 
the pursuit of such callings. For  example, the keeping of saloons pro- 
duces public evil in proportion to the number of low groggeries which are 
allowed to be opened; and in any event the evil is lessened by reducing 
the number of saloons of all grades of respectability. One of the most 
effective modes of restraining and limiting the'number of saloons in any 
particular town or city is to require a heavy license of the keepers of 
them." 

I n  Ins. Co. v. Lewis, 28 Montana, p. 490, the Cpurt says: "No limita- 
tion is placed upon the purpose for which the license system may be em- 
ployed, and i t  may be resorted to for the purpose of revenue, or for the 
purpose of regulation, or for both of such purposes, in  the discretion 
and wisdom of the Legislature." See, also, 8. v. Camp, Sing., 328; L. 
R. A., 635. 

It appears from this record that, in the city of Charlotte, regulation 
of this traffic by such means, as well as others, had become imperative. 
At the time of the passage of the ordinance there were three exclusive 
near-beer saloons and seventy other places where the drink was ex- 
tensively sold, and i t  appears that these places were general headquarters 
for the vagrant element; that a great majority of the people who fre- 

quent them were idle and immoral; that they require police 
(724) supervision to keep order, and the chief of police of the city 

estimates that i t  will take two policemen for each saloon. And 
i t  further appears, from the testimony of the defendant himself, that 
some of those pltaces were, in fact, engaged in selling real beer. Giving 
the ordinance the benefit of a presumption of reasonableness, we con- 
clude that there.are no facts contained in the record sufficient to over- 
come this presumption. We are confirmed i n  this conclusion by a state- 
ment made on the argument, and not denied, that there are now two near- 
beer saloons in  Charlotte doing business in  conformity to the ordinance. 

4. As to the contention that the ordinance violates the Fourteenth 
Amendment of the Federal Constitution we need say but little. I t  has 
been long since settled that the Fourteenth Amendment, "broad and 
compreh&ive as it is, was not designed to interfere with the power of 
the State, sometimes termed its police power, to prescribe regulations, 
to promote the health, peace and morals, education and good order of 
the people." Barbier v. ConmlCy, 113 U. S., 27; I n  re Rahrer, 140 U. 
S., 554. 

Upon a review of the record, we are of opinion that there is 
No error. 

Cited: Parker v. Grifith, a'nte, 601; Bmith v. Willciw, 164 N. C., 
141, 142. 
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STATE v. ED., GEORGE AKD PINK STARNES. 

(Filed 8 December, 1909.) 

1. Instructions Upon Findings-Criminal Cases-Formula-Appeal. 
While the Court has held that an instruction to the jury, where the 

testimony permits if "they believe the evidence," etc., will not constitute 
reversible error, it has been 'several times suggested as a better formula 
in such cases to charge, "If the jury find the facts to be as testified by 
the witness"; and in criminal cases i t  should further state if they are 
"satisfied beyond a reasonable doubt" that the facts are as testified to by 
the witnesses. 

2. Divine Worship-Interpretation of Statutes-Evidence. 
When it appears that the members of a certain family were accustomed 

to gather annually for a family reunion a t  their different homes, and that 
a t  some time during the day a religious service was usually had: Held, 
that testimony to the effect that defendant shot a pistol several times 
within one hundred yards of a residence when such service was going on, 
is not sufficient to sustain an indictment under Revisal, see. 3706, which 
makes it a misdemeanor to disturb divine worship held at a place where 
people are accustomed to meet for divine worship, the evidence failing to 
show that defendant was in view of the meeting or that he was aware 
that religious services were being held. 

3. Same-Indictments-Picnics. 
A meeting of the kind described is fully protected from wrongful and 

willful interruption by sec. 3704 of the Revisal, but the charge is made 
under see. 3406, and, on the facts presented, the defendant was entitled to 
the instruction, that if the jury should find the facts to be as testified, 
they would render a verdict of not guilty. 

APPEAL from Counci l l ,  J., a t  August Term, 1909, of CALD- (725) 
WELL. 

Indictment for disturbing a religious congregation, under section 
3706, Revisal 1905. 

Defendant prayed the court to instruct the jury that, before the jury 
could convict the defendant, they must be satisfied beyond a reasonable 
doubt that the meeting was a religious meeting, and that the place was 
one where people were accustomed to assemble for divine services. This 
was refused, and defendant excepted. I n  this connection the court 
charged the jury that, if the evidence was believed, the place mentioned 
comes within the meaning of the statute. Defendant excepted to the re- 
fusal to give his prayer for instructions, and to the portion of the oharge 
as given. Verdict of guilty, and judgment, and defendant appealed, 
assigning for error the charge as indicated. 

At torney -Genera l  for t h e  S ta t e .  
A. A. W h i t e n e r  for  de fendan t .  
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PER CURIAM: I n  several of our decisions i t  had been said that where 
the testimony ~ermi t s ,  instead of charging the jury "if they believed the 
evidence," the better formula is to express the charge, "if the jury is 
satisfied that the facts are as testified," and for the reason c h i d y  that 
in  criminal cases every essential feature of the crime should be estab- 
lished beyond a reasonable doubt; and, therefore, i n  such cases the 
formula should be, "if the jury are satisfied beyond a reasonable doubt 
that the facts are as testified," etc.; or if, by inadvertence, the trial judge 
uses the terms, "if the jury believe the evidence," in  criminal cases, he 
should add, "if the jury believe the evidence beyond a reasonable doubt," 
etc. 

We have not, however, i n  any case, held this to be a matter for re- 
versible error. S. v. R. R., 149 N. C., 508-512. But i n  the case before 
us we are of opinion that, on the testimony, there was error of a more 
serious nature indicated in  the exceptions stated. Defendant was in- 
dicted, under section 3706, for disorderly conduct "at a place where 
people were accustomed to meet for divine worship, and while the peo- 
ple were there assembled for such worship," etc., and the evidence on 
the part of the State tended to show that  this was a family reunion of 

the Yount family, which had been going on for ten or twelve 
(726) years, and quite a number of its members were in  attendance. 

This reunion took the form of a general picnic, and it seems, 
from the testimony, to have been held a t  the houses of different members 
of the family-in this instance a t  the house of Mr. Elisha Keller, where 
Mrs. Carolina Yount resided; and a t  some time during the day a reli- 
gious service was held, and was going on a t  the time when several pistol 
shots were heard about 100 yards from the place of meeting, and the 
evidence tended to show that defendant, George Starnes, did the shoot- 
ing. There was no evidence to the effect that defendant was i n  view of 
the meeting, or that he knew that divine service was being conducted a t  
the time; and we are of opinion that this was not a place that comes 
within the description or purview of section 3706, under which the bill 
was drawn. That section was intended to protect known and regularly 
established places of public worship, within the reasonable knowledge 
of the general public, and when i t  is fair to presume that they were 
put upon notice that divine service was likely to be going on whenever 
numbers of people were then assembled, and does not include an excep- 
tional meeting of this kind, which assembles first a t  one house and then 
another of the members. Gatherings of the kind presented here, pic- 
nics, etc., come within the express provisions of section 3104 of the Code, 
but no charge is made against defendant under that section. As hereto- 
fore stated, the indictment is under section 3706, for disturbing unlaw- 
fully "religious worship a t  a place where people are accustomed to meet 
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for divine worship," and were then assembled for the purpose; and if he 
is  convicted, i t  must be for the offense alleged against him in the bill of 
indictment. 

On the te~timony, defendant was entitled to the charge that, "on the 
testimony, if believed by the jury,'they would acquit the defendant." 
There was error, and a new trial is awarded. 

New trial. 

STATE v. WILL SWINK. 

(Filed 15 December, 1909.) 

1. Spirituous Liquors-Judgment-Motion to Arrest-General Law-Result 
of Election-Judicial Notice-Indictment. 

A motion in arrest of judgment after conviction by defendant of vio- 
lating the State prohibition laws, ch. 71, Public Laws 1908, extra session, 
for that the bill failed to charge that the election provided for had been 
held and resulted in favor of prohibition, will not be sustained. The 
courts take cognizance of an election of this general character, and also 
of the proclamation of the Governor which, under the provisions of the 
act, had the effect of determining the result of the election. 

2. Spirituous Liquors-Prohibition, State Law-Conviction-Punishment- 
Charter Provisions. 

In this case the defendant was convicted of violating the State prohibi- 
tion law, and the punishment is not confined to that prescribed by the 
charter of the city of Asheville. 

3. Power of Court-Witnesses-Contempt-Summary. Punishment-Pres- 
ence of Jury-Intimation of Opinion. 

While the trial judge may summarily punish for contempt committed 
in the presence of the court, it is error to order the defendant's witness 
in the case into custody for perjury while on the witnewstand. This is 
an invasion of the rights of the party who had offered the witnesses and 
an intimation of opinion prohibited by statute. 

APPEAL by defendant from Ward, J., at April Term, 1909, of (727) 
BUNCOMBE. 

Indictment for selling spirituous liquors. The defendant was con- 
victed, and appealed. 

The facts are stated ;n the opinion of the Court. 

Attorney-General an.d George L. Jones for the State. 
W.  P. Brown and Jones & Williams for defendant. 

BROWN, J. 1. The motion in arrest of judgment, because the bill fails 
to charge that the election provided for by chapter 71, Public Laws 1908, 
bad been held and resulted in favor of prohibition, cannot be sustained. 
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I n  support of his position the learned counsel for the defendant relies 
on S. v. Chambers, 93 N. C., 600. We think, however, there is a dis- 
tinction. I n  that case the statute provided for an election to be held in  
the town of Morganton. I t  was a local election, confined to a single town 
in  the State. The election of 1908 was a general election, covering the 
entire State, and the entire State was to be governed by its result. No  
authority can be found which holds that an election of this general 
character need be alleged in  the bill. I n  the text of Cyc., Vol. 16, p. 901, 
i t  is said: "Since judicial knowledge of official duties implies knowledge 
of the methods by which i t  is legally obtained, State courts judicially 
know the date of holding a general election or a special election provided 
for by a general law." And in Wigmore, see. 2577, i t  is said : "All courts 
take notice, in  one or another aspect, of facts concerning public elec- 
tions." See, also, Cokes 21. State, 55 Neb., 691. Moreover, the act of 

1908 in  express terms declares that "the proclamation by the 
(728) Governor shall have the effect to determine the result of said 

election." All authorities hold that the courts take judicial notice 
of the proclamations of the executive. 16 Cyc., 904; Wigmore, see. 2577. 

2. The position that the punishment is limited to a fine of $50 or 
imprisonment for thirty days, as provided in  the charter of the city of 
Asheville, is untenable. The city charter has reference only to a sale of 
liquor without license. The defendant is not indicted for such a sale, 
but simply for the sale of liquor contrary to the State prohibition law. 
To limit the punishment for a violation of the law to a fine of $50 or 
imprisonment for thirty days would be in direct conflict with the pro- 
visions of the prohibition act, and the act declares that all laws in con- 
Aict with i t  are expressIy repealed. 

3. I t  appears from the record that, during the progress of the trial, in  
the presence of the jury, and while Forest Phillips was on the stand as 
a witness for defendant, "the demeanor of the said Forest Phillips was 
bad and almost contemptuous, and i t  appearing to the court that some 
proceedings ought to be taken against him on account of his testimony, 
as well as his manner and obstinacy, the court, at  the conclusion of the 
testimony, directed the sheriff to take charge of him, and also directed 
the solicitor to take such steps as were necessary." Defendant excepted. 

I n  this we think the able and just judge who presided inadvertently 
committed an error, which fairly entitles the defendant to another trial. 

The right of a nisi prius judge to order a witness or any one else into 
immediate custody for a contempt committed in  the presence of the 
court in  session is unquestioned. But the committing of a witness, in 
either a criminal or a civil action, into immediate custody for perjury in 
the presence of the jury is almost universally held to be an invasion of 
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the rights of the party offering the witness, and an intimation of opin- 
ion upon the part of the judge, prohibited by the statute. S. v. Owenby, 
146 N.  C., 677; S.  v. Dick, 60 N.  C., 440; 21 Enc. Pldg. & Prac., 998 
et seq.; Burke v. Btate, 66 Ga., 157; Taylor v. State, 42 S. W., 384; 
Golden v. State, 75 Miss., 130; Brandon v. State, 75 Miss., 904; Kitner 
v. State, 45 Ind., 177; Davidson v. Herring, 48 N .  Y .  Sup., and 28 N. Y. 
Appel. Div., 402. 

The right to punish summarily a contempt committed in the immedi- 
ate presence of the court is necessary to maintain its dignity, but the 
necessity does not exist always for immediate commitment for perjury. 

I f ,  in  the judge's opinion, there is such necemity, injury to the 
party offering the witness can be avoided by sending the jurors (729) 
out and keeping the action of the court from them. 

New trial. 

Cited: S. v. Johnson, 170 N.  C., 692. 

STATE v. GEORGE GREEN. 

(Filed 23 December, 1909.) 

Indictment-Definiteness-Failure to Work Road-Proof-Motion in Arrest. 
In this case the motion in arrest of judgment should have been allowed, 

the warrant being fatally defective in failing to allege that defendant was 
assigned to work the road, for the failure of which he was tried and 
convicted, and the prosecution failing to negative the payment of one 
dollar allowed by law in lieu of service. 8. u. Lunaford, 150 N. C., 862; 
8. v. Neal ,  109 N. C.,  858, cited and approved. 

APPEAL from Cooke, J., at January Term, 1909, of FRANKLIN. 
Criminal prosecution for failure to work the public roads, heard on 

appeal from a justice's court, 
The facts are stated in  the opinion. 

Attorney-General and George L. Jones for the State. 
Defendad not represented i n  this Court. 

HOKE, J. We have recently held, in  8. v. L w f o r d ,  150 N. C., 862, 
that in every criminal prosecution, whether by indictment or warrant, 
or warrant taken in  connection with the affidavit, the charge must be so 
stated as to show that a crime has been committed, and same must be 
described with sufficient certainty to inform the defendant of the nature 
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of the accusation against him, and to enable the court to proceed to judg- 
ment in  case of conviction. 

I n  the present case, and under several decisions of the Court, the war- 
rant  is fatally defective in  failing to allege that defendant was assigned 
to work the road described and failing to negative the payment of the 
one dollar allowed by the law i n  lieu of service. S. v. N'eal, 109 N. C., 
859; S. v. Baker, 106 N. C., 758; B. v. Pool, 106 N. C., 698; 8. v. Smith, 
98 N. C., 747. The motion of defendant, therefore, must be allowed 
and judgment against him arrested. 

Error. 

Cited: S. v. Thomas, 169 N. C., 149. 

(730) 
STATE v. RICHARD McCLOUD. 

(Filed 23 December, 1909.) 

False Pretense-Special Verdict-Intent-Verdict Defective-Appeal and 
Error-New Trial. 

Defendant being indicted under Revisal, 3432, the jury found, by special 
verdict, that a certain mercantile company issued aluminum checks, 
redeemable in merchandise, to the laborers of a certain lumber company 
whose names were furnished it by the latter company, and that defendant 
obtained one of these checks upon his false statement that he was one B., 
a laborer whose name had thus been furnished, and that he obtained no 
goods on the check: Held, no judgment on the verdict can be rendered, 
and a new trial ordered; the court is confined to the facts found, and 
there was a failure of the jury to find defendant's intent to defraud, and 
also to find the facts of the agreement or arrangements existing between 
the mercantile and lumber companies respecting the issuance by the 
former of these checks. 

APPEAL from Peebles, J., a t  May Term, 1909, of BEAUFORT. 
This was an indictment under section 3432, Revisal. 
The jury returned the following special verdict: "The Clarke-Smith 

Company was a corporation, engaged in  mercantile business at  Belhaven. 
It issued aluminum checks to employees of the Roper Lumber Com- 
pany, representing goods, and good for amount in goods named in  check. 
Henry Boyd was a laborer for said Roper Lumber Company, and his 
name had been furnished by said Roper Lumber Company, as its laborer, 
to said Clarke-Smith Company. Defendant applied to said Clarke-smith 
Company for a one-dollar check. The clerk asked the defendant his 
name. H e  told him i t  was Henry Boyd; thereupon the clerk furnished 
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him a check good for one dollar and representing one dollar in goods. 
The clerk said he thought defendant's conduct suspicious. The next day 
the defendant came back and asked for another dollar check. Clerk 
refused, in consequence of the fact that Boyd had been in in the mean- 
time. No goods were furnished on the check. Defendant's name was not 
Henry Boyd, and Boyd had not authorized him to call for his check. 
If, upon this finding, the court is of the opinion that defendant is guilty, 
the jury find him guilty. I f  the court is of the opinion that he is not 
guilty, we find him not guilty." Whereupon the court adjudged the 
defendant not. guilty, and the solicitor appealed. 

Attorney-General and G. L. Jones for the State. 
N o  counsel for defendant. 

MANNING, J., after stating the case: The special verdict found in this 
case is defective, and the facts found by the jury are not sufficient 
to warrant any judgment thereon. I n  determining the guilt or ('731) 
innocence of a defendant upon a special verdict, the court is con- 
fined to the facts found, and is not at liberty to infer anything not 
directly found. S. v. Custer, 65 N.  C., 339 ; 8. v. Harmer, 143 N. C., 
632, and cases cited. The special verdict does not find the intent with 
which the defendant made the statements. "The intent to cheat and 
defraud the prosecutor is an essential ingredient in the crime of false 
pretense. The verdict should have found that fact distinctly, the one 
way or the other; either that the defendant made the false representa- 
tion with intent to cheat, or that he made the statement under an honest 
conviction of its truth." S .  v. Blue, 84 N. C., 807; S. v. Oakley, 103 
N. C., 408. I n  the absence of such definite finding, the uniform practice 
is to grant a new trial. S. v. Bray, 89 N. C., 480; S. v. Blue, supra; 
S. v. Oakbey, s u p a ;  S. v. Hanner, supra. Nor is there a finding show- 
ing under what agreement or arrangement the Clarke-Smith Company 
issued its aluminum checks to the laborers of the Roper Lumber Com- 
pany. The aluminum check was the promise to pay of the Clarke-Smith 
Company, payable or redeemable in goods, as we interpret the verdict. 
We are, therefore, of the opinion that the judgment should be reversed, 
the special verdict set aside and a new trial had. 

Error. New trial. 

Cited: S. v. Colonial Club, 154 N. C., 185; S. v. Penner, 166 N. C., 
250; S. v. Allen, ibid., 267. 
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STATE v. J O E  FOWLER. 

(Filed 23 December, 1909.) 

1. Murder-Manslaughter-Deadly Weapon-U nlawful Killing-Malice-Pre- 
sumption. 

When the killing with a deadly weapon is established or admitted, and 
the plea is self-defense, two presumptions arise: (1) that  the killing was 
unlawful; and (2) that i t  was done with malice. 

2. Murder-Manslaughter-Unlawful Killing-Malice. 
An unlawful killing is manslaughter, and when it is  done with malice, 

it is a t  least murder in the second degree. 

3. Same-Self-defense-Presumption-Burden of Proof. 
When the killing with a deadly weapon is established or admitted, and 

the defendant's plea is self-defense, it is for him to rebut the presumption 
that i t  was unlawful or done with malice, and upon his rebutting only 
the presumption of malice, the presumption that it was unlawfully done 
yet stands, making him guilty of manslaughter. 

4. Same-Instructions-Without Prejudice-Harmless Error. 
When the killing with a deadly weapon is shown, and the plea is self- 

defense, it is not error to defendant's prejudice for the court to refuse to 
charge that there was no evidence to warrant a verdict of manslaughter, 
the jury having rejected defendant's evidence of self-defense and found 
him guilty of manslaughter, as  otherwise it would have been their duty 
to convict of murder in the second degree. 

5. Murder-Manslaughter-Instructions-Construed as a Whole-Harmless 
Error. 

A charge to the jury is not solely to be interpreted by picking out there- 
from certain expressions ; and when, upon a trial for the unlawful killing 
of another, it is upon the defendant, under the plea of self-defense, to 
rebut the presumption that the killing was unlawful and with malice, and 
the charge is correct when construed as a whole, the expression, that if 
the jury were "left in doubt" a s  to whether defendant slew in self-defense 
they should return a verdict of manslaughter, is not of itself reversible 
error. 

WALKER, J., concurs in result. 

(732) . APPEAL from Justice, J., a t  October Term, 1909, of POLK. 
Indictment for  murder i n  second degree. T h e  defendant was 

convicted of manslaughter, and from the judgment pronounced, appealed. 

Attorney-General and George L. Jones for the  State. 
Sh ipman  & Wil l iams  for defendant. 

BROWN, J. This  appeal presents two assignments of error. 
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1. Did the judge err in submitting to the jury the question of man- 
slaughter? Under S. v. Quick, 150 N.  C., 820, such an error is without 
prejudice to the defendant, and he cannot complain. When, as in this 
case, the plea is self-defense and the killing with a deadly weapon is 
established or admitted, two presumptions arise-(1) that the killing 
was unlawful; (2) that i t  was done with malice. 

A n  unlawful killing is manslaughter, and when there is the added 
element of malice i t  is murder in  the second degree. When the defend- 
ant takes up the laboring oar he must rebut both ~resumptions-the 
presumption that the killing was unlawful and the presumption that i t  
was done with malice. I f  he stops when he has rebutted the presump- 
tion of malice, the presumption that the killing was unlawful still 
stands, and, unless rebutted, the defendant is guilty of manslaughter. 
This is a fair  deduction from the cases in  this State. 8. v. Hogan, 131 
N.  C., 802; 8. v. Brittmin, 89 N. C., 501, 502. 

At  the request of defendant, the judge charged the jury very explicitly 
that if they should find from the evidence offered by the defend- 

- 
an t  that the killing occurred under circumstances claimed by him (733) 
and testified to by his witnesses, they should return a verdict of 
not guilty. 

The jury discarded defendant's plea, and if, as now argued by him, 
there was nothing in  the evidence to warrant a verdict of manslaughter, 
i t  was the duty of the jury to convict of murder i n  second degree. 

I t  necessarily follows that, under such circumstances, the defendant 
cannot complain of a verdict for manslaughter, a lesser degree of homi- 
cide. An error on the side of mercy is not reversible. But we think 
there is in this case, as in  8. v. &wick, evidence upon which a verdict 
of manslaughter may be supported. 

2. His  Honor stated to the jury in  one part of his charge that if they 
were "left in  doubt" as to whether the defendant slew in self-defense, 
they should return a verdict of manslaughter. 

This was erroneous, and if the objectionable words stood alone, as i n  
8, v. Clark, 134 N. C., 698, we would award a new trial. 

I n  the case a t  bar, taking the charge as a whole, it is a very clear 
and luminous exposition of the law of homicide. 

A charge is not to be interpreted by picking out an expression here 
and there. "It is to be considered as a whole, in the same connection in  
which i t  was given and upon the presumption that the jury did not over- 
look any portion of it. I f ,  when so construed, i t  presents the law fairly - 

and correctly to the jury, i t  will afford no ground for reversing the 
judgment, though some of the expressions, when standing alone, might 
be regarded as erroneous.'' 2 Thompson on Trials, see. 2407; S. v. Exum, 
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138 N. C., 602; Everett v. Xpencer, 122 N. C., 1010; Westbrook v. 
Wilson, 135 N. C., 402. 

His Honor gave this prayer in the words in which i t  was expressed: 
"That the prisoner is not required to rebut the presumption of malice 
arising from the killing with a deadly weapon beyond a reasonable 
doubt, but to the satisfaction of the jury." The instruction that the 
plea of self-defense must be sustained only to the satisfaction of the 
jury was repeated so often and made so plain in the charge that we 
cannot think that the jurors were misled. 

No error. 

WALKER, J., concurs in rwult. 

Cited: S. v. Thornson, 153 N. C., 621; S. v. Cox, ibid., 642; S. v. 
Rowe, 155 N. C., 447, 448; S. v.  Lane, 166 N. C., 339; S. v .  Cameron, 
ibid., 384. 
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FALL TERM, 1908. 

S. (appellant) c. JOHN MARTIN, from Washington. Per Curiam, 
December 22. Reversed under S. 7; .  Burchjield, 149 K. C., 537. 

J. D. 0~011, TRUSTEE, AND ROCKY MOUNT SUPPLY GO. V .  W. H. 
CLARK (appellant). Per. Curiam, September 23. -4ffirmed. Claude 
Xitchin and W .  E. Daniel for plaintiff; Day, Bell & Dunn, Murray 
Allen and E. L. Travis for defendant. 

S. v. JOHN MORTON (appellant), from Craven. Per Curium, Septem- 
ber 23. Affirmed. Attorney-General, Hayden Clement and D. L. Ward 
for plaintiff; Noore & Dunn and D. E. Henderson for defendant. 

THE CABLE CO. (appellant) v. W. T. HIDDER, from Craven. Per 
Curiam, September 23. Affirmed. R. A. 11Tuwn for plaintiff; D. L. 
Ward for defendant. 

E. J. WHITE, JR., v. CITY OF NEW BERN (appellant), from Craven. 
Per Curiam, September 30. Affirmed. D. L. Ward for plaintiff; W. D. 
McIver for defendant. 

J. p. MCCULLEN v. 8. A. L. RAILWAY GO. (appellant), from Craven. 
Per Curiam, September 30. Affirmed. W. D. McIver for plaintiff; 
Day,  Bell & Allen and W.  W .  Clark for defendant. 

J .  M. ARNOLD (appellant) v. MOYER HAHN, from Craven Per 
Curium, September 23. Affirmed. W. D. Mclver and Moore & Dunn 
for plaintiff; 41. Dew. Stever~ao~~ and Si?n?nons, Ward & Allen for 
defendant. 

L. W. BRAME v. S. W. CLARK (appellant), from Craven. September 
30. Affirmed. A. C. Zollicoffer and Thomas M. Pittman for plaintiff; 
T.  T.  Hicks for defendant. 

W. S. BAILEY v. A. C. L. RAILWAY CO. (appellant), from Nash. Per 
Curiam, September 30. Affirmed. F. S. Spruill for defendant. 

J. G. STATON v. J. I. GILLIS (appellant), from Martin. Per Curiam, 
October 14. Affirmed. H. T'V. Stubbs for plaintiff; Wheeler Xartin, 
W. W.  Clark and H. A. Gilliam for defendant. 

W. H. MANN ET AL. (appellants) v. GEORUE S. BAKER ET AL., from 
Franklin. Per Curiam, September 29. Affirmed. B. B. Xassenbwg 
for plaintiff; Biclcett tC White for defendant. 

CHARLES I?. DUEN (appellant) v. JOHN L. WHITE AND NETA WHITE, 
from Lenoir. - Per Curiam, October 7.  Affirmed. Charles F. Dunn for 
plaintiff; G. V .  Cowper and Loftin, Varser d? Dawson for defendant. 
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W. D. POLLOCK v. CHARLES F. DUNN (appellant), from Lenoir. Per 
Curiam, October 7. Affirmed. Y .  I'. Ormond; E. M.  Land and G. V.  
Cowper for plaintiff; Charles F. Dunn for defendant. 

ALEX. TILGHMAN v. W. H. WATERS (appellant), from Lenoir. Per 
Curiam, October 6. Affirmed. Wooten & Clark for plaintiff; Rouse & 
Land and H. E. Shaw for defendant. 

FLEISHMAN, MORRIS & CO. v. GEORGE E. ROBERTSON (appellant), from 
Wake. Per Curiam. Allowed. Peele & Maynard and R .  N.  Simms for 
plaintiff. 

S. v. J. 0. WILLIAMSON (appellant), from Columbus. Per Curium, 
October 14. Affirmed. Attorney-General, D. L. Lenoir, J .  B .  8chulLen 
and N. A. Sinclair for plaintiff; Donald MacRackan & McLean for 
defendant. 

DONALD MACRACKAN ET AL. v. JERRY .~\XCKIKNON (appellant), from 
Columbus. Per Curiam, October 14. Affirmed. D. J .  Lewis and J.  B .  
Schullcen for plaintiff; Meares & Ruark for defendant. 

JOE BROWN v. SOUTHERN RAILWAY Go. (appellant), from Davidson. 
Per Curium, November 18. Affirmed. J .  A. Barringer for plaintiff; 
Manly & Hendren for defendant. 

A. F. MESSICK GROCERY CO. v. C. H. JONES (appellant), from For- 
syth. Per Curiam, November 25. Affirmed. Louis M. Swink for plain- 
tiff; Manly & Hendren for defendant. 

J .  H. BROWN, AUMR. (appellant), v. NORFOLK AND WESTERN RAIL- 
ROAD GO., from Forsyth. Per Curium, November 19. Affirmed. find- 
say Patterson for plaintiff ; Watson, Buzton & Watson for defendant. 

HENRY A. HAINES ET AL. v. J .  A. SMITH ET AL. (appellants), from 
Gaston. Per Cu.Piam, December 2. No error. 0. P. Mason and Clark- 
son & Duls for plaintiff; A.  G. Mangum and Tillett & Guthrie for 
defendant. 

S. v. J. E. RAMSEY AND ELIZA GILLESPIE (appellants), from Burke. 
Per Curiam, December 9. Affirmed. Attorney-General and H. Clem- 
ent for the State; John M.  Mull and Riddle & I Iufham for defendant. 

S. v. THOMAS MOSES (appellant), from Burke. Per Curiam, Decem- 
ber 9. I t  appearing that defendant has broken jail and is still a t  large, 
the appeal is dismissed. Attorney-General and H. Clement for the 
State; John M. Mull and Riddle & Hufham for defendant. 

ELIZA SHOFFNER ET AL. v. LIFE INSURANCE GO. OF VIRGINIA (appel- 
lant), from Buncombe. Per Cuham,  December 16. Appeal dismissed. 
M. W .  Brown and Zeb P. Curtis for plaintiff; Frank Carter and H. C. 
Chedester for defendant. 

P. T. BRYSON ET AL. (appellants) v. SOUTHERN RAILWAY Co., from 
Haywood. Per Curiam, December 22. Affirmed. W. J .  Hannah for 
plaintiff; Moore & Rollins for defendant. 
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MRS. JENNIE R. MCFAYDEN ET AL. v. J. P .  SWIFT (appellant), from 
Haywood. Per Curiam, December 22. Affirmed. W: J. Hannah for 
defendant. 

! SPRING TERM, 1909. 

I GEORGE H. WINSLOW v. THE NORFOLK HARDWOOD CO. (appellant), 
from Perquimans. Per Curiam, February 24. Affirmed. C. E .  Thomp- 
son and Charles Whedbm for plaintiff; Pruden & Pruden and Shepherd 
d Shepherd for defendant. 

NATIONAL FINANCE v. W. H. S. BURQWYN (appellant), from Halifax. 
Per Curiam, February 24. Affirmed. W .  H. S.  Burgwyn, G. C. Gmen 
and E .  L.  TravG for defendant. 

GEORGE E. CARMAN (appellant) v. J. T. BENTHALL AND R. T. BARNES, 
from Hertford. Per Curiam, February 24. Affirmed. Winborne & 
Lawrence for plaintiff; D. C. Barfies and Murray Allen for defendant. 

C. D. SMITH & CO. v. 8. M. MEMBY (appellant), from Pitt. Per 
Curium, February 24. Affirmed on authority of Norton v. McLaurin, 
125 N. C., 185; Pepper v. Clegg, 132 N. C., 112. Julius Brown for 
defendant. 

EDW. HAMMOND (appellant) v. A. C. L. RAILWAY CO., from Craven. 
Per Curium, March. Affirmed. R. N u n n  and W.  D. McIver for plaintiff; 
Moore & Dunn for defendant. 

J. A. MIZELL ET AL. v. W. C. MIZELL (appellant), from Martin. Per 
Curiam, March 17. Affirmed. A. 0. Gaylord for plaintiff; Winston 
& Everett for defendant. 

ELLIS Koonce (appellant) v. A. C. L. RAILWAY CO., from Wilson. Per 
Curium, March 17. Affirmed. C. C. Daniels for plaintiff; F. A. Wood- 
ard and Connor & Connor for defendant. 

EMMA E.  LANIER v. FRANK P. RAYNOR AND WIFE (appellants), from 
Martin. Per Curiam, March 17. Affirmed. Winston & Everett and' - 
S. A. Newlell for plaintiff; Harry W. Xtubbs and Martin & Critcher for 
defendant. 

R. J. SANDLIN v. DOVER AND SOUTHBOUND RAILROAD CO. ET AL. (appel- 
lants), from Duplin. Per Curiam, March 10. Affirmed. Kerr & 'Gavin 
for plaintiff; fltevens, Beasley & Weeks for defendant. 

CHARLES F. DUNN (appellant) v. JOHN L. WHITE AND NETA WHITE, 
from Lenoir. Per Curriam, March 10. Affirmed. Charles F. Dunn for 
plaintiff; G. V .  Cowper and J.  Prank Wooten for defendant. 

GARYSBURG MFG. CO. (appellant) v. J .  A. ROWE, from Fender. Per 
Curiam, May 5. Affirmed. E. K. Bryan and E. L. Larkins for plaintiff; 
Btevens, Beasley & Weeks and Murray Allen for defendant. 

707 



I N  THE SUPREME COURT [I51 

MEMORANDUM CASES. 

OLIVE ARCHER, ADMX. (appellant), v. JOHN L. ROPER LUMBER GO., 
from Onslow. Per Curiam, March 11. Affirmed. D. E. Henderson for 

EUGENE C. RAYNOR v. A. C. L. RAILWAY CO. AND SOUTHERN RAIL- 
WAY CO. (appellants), from Lenoir. Per Curium, May 5. Affirmed. 
E. R. Wooten and G. G. Moore for plaintiff; Rouse & Land for 

. defendant. 
RHEINSTEIN DRY GOODS CO. (appellants) v. BETTIE MCDOUGALL ET 

AL., from New Hanover. Per Curiam, May 25. Petition dismissed. 
E. K. Bryan for plaintiff; Walter H. Neal, H. McClammy and M. L. 
Johrz for defendant. 

S. v. LEWIS FREEMAN (appellant), from- Cumberland. Per Curium, 
March 24. Affirmed. Attorney-General for the State; T. H. Sutton and 
C. W.  Broadfoot for defendant. 

E. S. BOOTH (appellant) v. W. T. CARRINGTON LUMBER Co., from 
Durham. Per Curiam, April 14. Affirmed. Manning & Foushee for 
plaintiff; Aycoclc & Winston and Bryant & Brogden for defendant. 

S. v. MAKE WATTS AND SALLIE RECTOR (appellants), from Iredell. 
Per Curiam, May 19. Affirmed. L. C. Caldwell for defendants. 

SAMUEL DORSETT, BY NEXT FRIEND (appellant), v. C. W. BARBEE, 
from Forsyth. Per Curiam, April 21. Affirmed. J. E. Alexander and 
Manly & Hendren for plaintiff; Watson, Buxton & Watson and D. H. 
Blair for defendant. 

ROBERT BALLARD v. GEORGE H. BELLINGER (appellant), from Mecklen- 
burg. Per curiam, April 28. Affirmed. Shannonhouse & Jones for 
plaintiff; Tillett & Guthrie for defendants. 

HARPER FURXITURE Go. (appellant) v. SOUTHERN EXPRESS GO., from 
Caldwell. Per Curiam, May 19. CONNOR, J., not sitting, and the other 
justices being evenly divided in opinion. Judgment affirmed. Jones & 
Whisnant for plaintiff; W. C. Newland and J .  A. Barringer for 
defendant. 

W. L. LAMBERT ET AL. (appellants), v. H. T. Will iam ET AL., from 
Alexander. Per Curium, April 28. Judge having found that only forty 
days was allowed, and case was not served within that time, petition for 
certios-ari is denied. J. 3. Connebly for plaintiff. 

S. (appellant) v. W. S. DANIELS, from McDowell. Per Curium, May 
12. Affirmed. Attorney-General for the State. 

S. v. JIM LOGAN (appellant), from Rutherford. Per Curiam, May 5. 
Petition for certiorari denied. Attorney-General for the State. 

GLASPY NEWMAN v. ASHEVILLE BRICE AND TILE CO. (appellant), 
from Henderson. Per Cicriam, May 19. Affirmed. Charles E. Toms 
and Moore & Rollins for plaintiff; !Smith & Bchelzck and Murray Allen 
for defendant. 
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L. W. FOREHAND (appellant) v. NORFOLK AND SOUTHERN RAILWAY 
Go., from Camden. Per Curiam, September 15. Affirmed. C. E. 
Thompson and Aydlett & Ehringhaus for plaintiff; Pruden & Pruden 
and Shepherd & Shepherd for defendant. 

EUREKA LUXBER CO. (appellant) v.  JOHN R. HARRTSON ET AL., from 
Beaufort. Per Curiam, September 22. Judgment of nonsuit affirmed. 
W. C. Rodman for plaintiff; Slrzall, NacLean & JfclMul1e.n for 
defendants. 

S. v. JOHN GIBSON (appellant), from Craven. Per CuAam, Septem- 
ber 29. Affirmed. Attorney-General for the State; R. A. N u n n  for 
defendant. 

L. C. CARROLL v. D. P. BIBLE ET AL. (appellants), from Carteret. 
Per Curiam, September 29. Affirmed. f l i m r n o ~ ,  Ward & Allen for 
plaintiff; Abernathy & Davis for defendants. 

J. L. TAYLOR ET AL. (appellants) v. DANEY TAYLOR ET AL., from Mar- 
tin. Per Curiam, September 29. Affirmed. M a d i n  & Critcher for 
plaintiffs; A. R. Dunmhg for defendants. 

ROBERT J. BEASWELL 2). GENERAL ACCIDENT, FIRE AXD LIFE ASSUR- 
ANCE CORPORATION (appellant). Per Curiam, September 29. Affirmed. 
Gilliam & Clark for plaintiff; W .  0. Howard for defendant. 

JOHN PARKER ET AL. v. CHARLES F. DUNN ET AL. (appellants), fiom 
Lenoir. Per C u ~ i a m ,  October 13. Affirmed. W .  D. Pollock and G. V .  
Cowper for plaintiffs; C. F .  Dunn for defendants. 

L. F. SWAIN v. A. C. L. RAILWAY CO. (appellant), from Onslow. Per 
Curiam, October 1. Affirmed. D u f y  & Davis and Frank Thompson 
for defendant. 

H.  WEIL BROS. (appellants) v. W. S. UZZELL AND WIFE, from Lenoir. 
Per Curiam, October 14. Affirmed. G. V. Cowper and Loftin, Varser 
& Dawsow for plaintiffs; H. E. Shaw, Aycock & Winston and Rouse & 
Land for defendants. 

S. v. W. H. MAKNING (appellant), from Johnston. Per Curiam, 
October 13. Affirmed. Attorney-General and G. L. Jones for the State; 
Wellons & Morgan and S. S :  Holt for defendant. 

J. W. DARDEN v. A. C. L. RAILTTAY GO. (appellant), from Johnston. 
Per Curiam, October 13. Affirmed. Pou & Brooks for plaintiff; E. S .  
Abell for defendant. 

N. A. SPENCE v. TELEGRAPH Go. (appellant), from Wake. Per 
Curiam, October 13. Affirmed. James B. Pou and J .  C. L.  Harris 
for plaintiff; P.  H. Busbee and Womack & Pace for defendant. 

F. B. PERRY (appellant) v. WILLIA~~  PERRY, ExR., from Wake. Per 
Curiam, October 1. Affirmed on authority of Culvert v. PeebZes, 82 
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N. C., 338. B. C. Beckwith for plaintiff; Peele & Maynard and Aycock 
& Winston for defendant. 

J .  ROWAN ROGERS v. GLENWOOD LAND GO., from Wake. Per Curiam, 
October 13. Affirmed. Solden & Bunm for plaintiff; Douglass & Lyon 
for defendant. 

R. D. HONEYCUTT v. J. E. WATKINS ET AL. (appellants) from Wake. 
Per Curiam, October 13. Appeal dismissed. B. C. Beckwith for plain- 
tiff ; W. J. Peele for defendant. 

S. v. ED. GREEN (appellant), from Moore. Per Curiam, November 3. 
Affirmed. Attorney-General for the State; Douglass & Lyon for 
defendant. 

T .  C. DUKLAP o. J. J. LITTLE (appellant), from Anson. Per Cu~iam, 
November 3. Affirmed. Robinson & Caudle for plaintiff; McLendon ie. 
Thomas for defendant. 

E. S. ALLEK v. W. U. TELEGRAPH CO. (appellant), from Alamance. 
Per Curium, Xovember 3. Affirmed. King & gimbal1 and T. 8. Beall 
for defendant. 

BURLINGTON LUMBER GO. v. SOUTHERN RAILWAY Go. (appellant), 
from Alamance. Per Curiam, November 24. Affirmed. 17. H. Carroll 
for plaintiff; Parker & Parker for defendant. 

J. C. SIXMONS DRUG CO. v. SOUTHERN RAILWAY Go. (appellant), 
from Alamance. Per Curium, November 11. Affirmed. B. A. Hall 
for plaintiff; Parker & Parker for defendant. 

J. M. LAMB (J. T. Wilson & Go.) (appellant) v. SOUTHERN RAILWAY 
Co., from Rowan. Per Curiam, Noaember 17. Affirmed. J. J. Stewart for 
plaintiff; Linn & Linn for defendant. 

J. W. L E ~ O N S  AND A. M. VARNER G. L. & N. RAIT~ROAD GO. (appel- 
lants), from Montgomery. Per Curiam, November 11. Affirmed. R. T. 
Poole for plaintiffs; Gibson & Russell for defendant. 

WILLIAM 31. COX 2). ABERDEEN AND ASHEBORO RAILROAD GO. (appel- 
lant), from Randolph. Per Curiam, November 11. Affirmed. Elijah 
Mofitt and illorehead & Sapp for plaintiff; J .  T.  Brittuin, J .  A. Spence, 
L7. L. Spence and Adams, Jerome & Armfield for defendant. 

ARTHUR L. KIRBY, BY NEXT FRIEND (appellant) v. THE GRABBS MFG. 
Co., from Forsyth. Per Curiam, November 17. Affirmed. Watson, 
Budon & Watson for plaintiff; Lindsay Patterson and .Uanly & Hen- 
&*en for defendant. 

GEORGIA MFG. GO. (appellant) v. 0. W. KERNER ET AT,., from Forsyth. 
Per Curiam, November 17. Affirmed. L. 1Vf. Xwink for plaintiff; Wat- 
son, Buxton & Watson for defendant. 
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W. L. DOEGLAS SHOE GO. V .  RUSSELL L. VAUGHAN ET AL. (appellants), 
from Forsyth. Per Curiam, November 17. Affirmed. A. II. Eller for 
plaintiff; L. M. Stuink for defendants. 

S.  v. E. C. BLACKXAN (appellant), from Mecklenburg. Per Curiam, 
November 24. Affirmed. Attorney-General and G. L. Jones for the 
State;  Jake F. Newel1 for defendant. 

R. F. FOWLER v. SOUTHERN RAILWAY CO. (appellant), from Cabarrus. 
Per Curiam, December 8. -Affirmed. ilIontgomery & Crowell for plain- 
tiff; L. C. Caldwell and L. T.  Hartsell for defendant. 

WILLIAN D. HOLLINGSWORTH (appellant) zi. THE CHADWICK-HOS- 
KINS GO., from Mecklenburg. Per Curiam, December 15. Affirmed. 
J .  D. McCalZ and B. Xixon fdr plaintiff; Tillett & Guthrie for 
defendant. 

S. v. CALVIN PITTS (appellant), from Catamba. Per Curium. Decern- 
ber 8. Affirmed on authority of State v. Railway, 142 N. C., 596. Attor- 
ney-General and G. L. Jones for the State; W. A. Self, C. W .  Bagley 
and A. A.  Whitener for defendant. 

B. F. NOBLETT ET AL. (appellants) v. JAMES NOBLETT, from Ruthw- 
ford. Per Curiam, December IS.  Affirmed. D. F. Morrow for plaintiff. 

J .  C. H u ~ s o x ,  ADMR. (appellant) v. SOUTHERN RAILWAY Co., from 
Burke. Per Curiam, December 15. Affirmed. J. M. Mull, J.  T.  Per- 
Fins and Aurry & Erwin for plaintiff; 8. J .  Ervin for defendant. 

L. B. CRAWFORD, ADMR., v. SOUTHERN RAILWAY Co. (appellant), 
from McDowell. Per Curiam, December 15. Affirmed. Hudggi~~,  
Watson & Johnston and Pless & Winborne for plaintiff; S. J .  Ervin for 
dsfendant. 

CLARISSA L. LOWERY V .  THE SOUTH ,4ND WESTERN RAILROAD GO. ET 

AL., from McDowell. Per Curiam, December 15. Affirmed on authority 
of Kimberly v. Howard, 143 N.  C.,.398. Avery & Avery and W .  T .  
Morgan for plaintiff ; Hudgins, Watson & Johnston for defendant. 

CHARLES E. MERRILL v. SOUTHERN RAILWAY GO. ET AL. (appellants), 
from Buneo~nbe. Per Curium, December 23. Reversed. CLARK, C. J., 
did not sit. Locke Craig, J.  H.  Merrimon and J .  G. il1errimo.n for 
plaintiff; W.  B. Rodman and Moore & Rollins for defendants. 

M. E. COZARD ET AL. v. HENRY M. MCADEN ET AL. (appellants), from 
Graham. Per Curiam, December 23. The Court being evenly divided 
in  opinion (HOKE, J., not sitting; CLARK, C. J., and MANNING, J., voting 
to affirm; WALKER and BROWK, JJ., voting to reverse), the judgment 
below stands affirmed. Zebulon Weaver, J. D. Murphy, F. L. Johnson 
and T.  A. Morphew for plaintiffs; Dillard & Bell and Herrick & Bay- 
nard for defendants. 
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ABATEMENT. See Damages, Process. 
1. Possessory Action-llitle-Death of Partu.-An action for the posses- 

sion of land involving title does not abate by the death of a party 
except by order of the court. Revisal, see. 415. Xoore v. Bfoore, 555. 

2. Order of Court-Next Term - Criminal Term - Summons - Xervice- 
Reasonable Time.-In a n  action for possession of lands involving title, 
i t  appeared that the plaintiff claimed under a deed from the defend- 
a n t  and his wife, and that, the death of the defendant being suggested, 
the court ordered that  his heirs be made parties defendant. No pro- 
cess or notice being issued or given under this order, the court again 
ordered that  notice issue or the action abate a t  the next term. A 
criminal term intervened, but before the next civil term, all the 
heirs, a t  least those resident within the State, had been served, and 
this within two gears from the date of the death of their ancestor: 
Held, (1) the second order, by fair intendment, meant that  the action 
should abate if process on the heirs was not served before the next 
civil term; ( 2 )  the defendants' motion for abatement should be 
denied, it appearing that  the service upon the heirs was made within 
two years after the death of the ancestor, within the time fixed by the 
order, and that the mother of the heirs continued to be a party de- 
fendant. Ibid. 

ABSTRACT QUESTIOXS. See Appeal and Error. 

ABUTTISG OWNER. See Cities and Towns. 

ACTIONS. 
1. Swits-Causeu-One Cause.-Plaintiff alleging that defendants destroyed 

a certain paper-writing in  which her deceased father appointed to  her 
certain of his real and personal property under a par01 trust in a 
deed he had theretofore made, sets out one cause of action. Ricks v. 
Wilson, 46. 

2. Parties - severable - Divided - Procedure.-When several causes of 
action a r e  improperly joined, on a demurrer therefor, the judge should 
erder the pending action divided accordingly, and not grant leave to  
plaintiff to bring separate actions under penalty of dismissal. Ibid. 

3. P~ocess-Ser?;ice~l is~tomer of Defendant-l%lisjoinder of Causes-Pro- 
cedwe.-In this case there was no misjoinder of causes of action; 
but, if otherwise, the remedy was by motion t o  divide the action, 
Revisal, 476, the defendant being already in court and having received 
notice by the summons and complaint. Duwn v. Aid society, 133. 

ADMISSIONS. See Pleadings, Principal and Agent. 
Nubsequent Trial-Incompetency.-Admissions made by defendants' coun- 

sel in  their presence, for the purpose of preventing a continuance of 
the preliminary hearing of an indictment against them, a re  inad- 
missible under defendants' objection in the Superior Court, the object . 
and reason for their admission having ceased. 8. v. Butler, 672. 

ADVERSE POSSESSION. See Nlortgagor and Mortgagee. 



* 
INDEX. 

p-pp-pp 

AMEKDMENT. See Pleadings ; Appeal and Error. 

APPEAL AND ERROR. See Courts. 
1. Forma Pauperis-Trial Jz~dge-Uiscr~tio~.-An appeal will not lie from 

the decision of the trial court in refusing a motion t o  disallow the 
continued prosecution of a suit in forma pauperis, i t  being within his 
discretion. Modlin v. Insurunce Cfo., 35. 

2. Parties-Order to Make Parties-Objections nnd Eaceptions-Demurrer. 
When no exception is taken in the court below to an order making a 
defendant a party in his additional capacity as  administrator, a 
demurrer that he was not made a party a s  administrator will not be 
considered on appeal. Ricks 9. TVilson, 46. 

3. Fragmentary Appeal-Appeal Dismissed.-An appeal from a judgment 
on a n  agreement that if negligence on certain issues be found for 
plaintiff a referee shall be appointed to  assess the damages, is pre- 
mature and will be dismissed, when the issues are thus found but the 
amount of damages has not been ascertained or adjudged; and this 
rule is adhered to in this case, though both parties request a decision. 
Richardson 1;. Express Co., 60. 

4. Reversed on Jlerits-Judgment AIIodified-Costs.-On this appeal, the 
plaintiff (appellant) having succeeded upon the substantial merits of 
the case, and the jud,gnent below being modified upon admission of 
plaintiff's counsel, the defendants, not appealing a s  to that  matter, 
a r e  taxed with the costs of appeal. Williams u. Dwnn, 107. 

5. Executors and Adrwinisti%tors -Debts - JudiciaZ Sales -Judgment, 
Motion to Set Aside-3'Zndings.-The facts found by the judge of the 
Superior Court, having evidence to  support them, are  conclusive on 
appeal from his denial of a motion to set aside a judgment directing 
that  decedent's lands be sold by his personal representative to pay his 
debts. Clark's Code, see. 417. Yarborough v. Jloore, 116. 

6. Agreement of Time to Serae Case-How Computed-Bunday.-In com- 
puting the time wherein a case on appeal may be served under a n  
agreement, when, by excluding the first, the last day falls on Sunday, 
service on the next succeeding day is sufficient. Clark's Code, see. 
596. Lumber Co. v. Rowe, 130. 

7. Bill of Reriew-Superior Court-Judgme?zt-Sicpl-eme Court.-An action 
commenced in the Superior Court, in the nature of a bill of review 
in equity, will not lie to correct an alleged error apparent +upon the 
face of a final judgment. where such jud,ment has been affirmed on 
appeal by the Supreme Court. Hunter v. Ke7son. 184. 

8. Banse-Proced?~re.-In such case the remedy is by petition to  rehear, 
prosecuted according to the rules of and addressed to the Supreme 
Court. Ibid. 

9. Reference-Fi?zdzngs-Issue~-E~ceptions-Judgments-~4ppeal Prema- 
ture.-An appeal is premature from an order of the judge to submit 
to the jury issues raised by exceptions to  referee's report, when the 
order of referellee appears to hare  been made without objection. The 
practice is to proceed with the inquiry, and appeal from the final 
judgment or a judgment in the nature of one. Riley v. Sears, 187. 

10. Expert Witness-Qualification - Record - E~idence  Required.-When 
evidence is offered and ruled out by the trial judge the burden is upon 
the appellant to show on appeal that prejudicial error was committed. 

714 
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APPEAL AND ERROR-Continued. 
And a n  exception to the esclusion of expert evidence is not tenable on 
appeal when i t  does not appear of record that his Honor failed, when 
requested by appellant, to  find the preliminary question of the 
qualification of the witness a s  a n  expert, or that  the evidence excluded 
was competent. Ibid. 

11. Order of Reference-Appeal Yrcmature-Final Judgment.-An appeal 
is premature from the judgment of the lower court modifying the 
report of a referee, declaring the indebtedness and priorities among 
defendant's creditors, and ordering a reference as  to  one of them, and 
it will be dismissed without prejudice; for when a reference has been 
entered upon, i t  must proceed to its proper conclusion, and a n  appeal 
will only lie from a final judgment, or one in its nature final. Pritch- 
a rd  v. S'pring Co., 249. 

12. Referee-Report Confirmed--Xuprew!e Coul t-Fif%dings.-Upon appeal 
from the confirmation by the trial court of the report of a referee 
setting aside a deed a s  having been obtained by undue influence 
amounting to fraud, the Supreme Court has no power to  make find- 
ings from the el idence, but can only determine as  to  whether there is 
sufficient legal evidence to support the findings which have been made. 
Bellan~y v. Andreuw, 256. 

13. Grouping Exceptions, Etc., Relied O+Rule of CourtiAppeal Dis- 
missed.---Where there is a failure of the appellant to  group, number 
and assign in a n  orderly manner the exceptions taken during the 
course of a trial, as  required by the rule of the Supreme Court, the 
appeal will be dismissed. The Supreme Court in  this case, as re- 
quired by the statute, examined the record and found no error 

, therein. S?ni t i~ C. Manufacturing Co., 260. 
14. Evidence-Ecstrictiee-Emceptio?zs.-When evidence is competent for  

some purpose, its general admission is not reversible error unless the 
appellant asks a t  the time of the admission that  it  be restricted. 
Tise ti. Thornasvillr, 281. 

15. Instructions-P~esumption.-When nothing to the contrary appears of 
record on appeal, the presumption is that the lower court gave correct 
instructions to the jury. Ibid. 

16. Verdict Non Obstante-Discretionary Poujer4z~dgment.-When the 
trial judge has erroneously held that the defendant is entitled to judg- 
ment non obstanle ueredicto, he has exercised no discretionary power, 
and judgment upon the verdict in  plaintifl's favor n7ill be rendered in 
the Supreme Court. Shives v. Cotton @ills, 290. 

17. Issues, Xuterial--Issues Set Aside-Judgment-Discretioll.-The setting 
aside of material issues found by the jury in favor of the plaintiff, 
which, in connection with the other issues, n-ould entitle him to 
recover, and giving judgment on the verdict a s  it then stood for 
defendant, does not involve matters resting within the sound dis- 
cretion of the trial judge, but those of "law or legal inference," from 
which an appeal lies; and error in setting aside the issues being 
found by the Supreme Court a judgment for plaintiff will be ordered. 
Urewry v. Davis, 295. 

18. Sureties - Contribution - Procedwe - E'inal Jzcdgment.-Ordinarily, a 
court is not permitted to determine the rights to contribution between 
sureties on a bond until there has been payment made in excess of 
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APPEAL AND ERROR-Continued. 
the rightful proportion ; but as the matter presented in this appeal was 
the lower court directing execution on a judgment theretofore ob- 
tained against the principal and sureties on his bond, the order of 
the lower court sufficiently partakes of the nature of a final judgment 
for the Supreme Court to express its opinion. Commissioners v. 
Dorsett, 307. 

19. Procedure-Recordamli-Appellaxt's Laches.-It is no sufficient excuse 
for the failure of the appellant to have his appeal docketed and 
ready for argument upon the calling of his district under Supreme 
Court Rules 5, 17, 30 and 24, that the judge had the original papers 
and had not settled the case on appeal, when it appears that he was 
in default in not requesting the judge to fix a time and place therefor 
until forty days after appellee has returned his case with objections. 
Com. u. Chapman, 328. 

20. Same-Case on AppeaGAppeal Dismissed.-The Revisal, 591, makes ap- 
pellee's case the case on appeal after fifteen days delay by appellant 
to transmit papers to the judge. Appellant's motion for a recordari 
under such circumstances will be denied and appellee's motion to dis- 
miss granted. Ibid. 

21. Injunctior+-Completed A~ts-~4ppeal Dismissed.-An appeal from the 
refusal of the lower court to continue an injunction to the hearing 
will be dismissed when i t  appears that the acts apprehended as a 
threatened injury and invasion of plaintiff's rights have become 
accomplished and completed and that the injury may now be measured 
by actual results and effects. Little v. Lenoir, 415. 

22. Evidence-Findings by Court - Irreconcila b Ze Findings - Judgments- 
Procedure.-When the judge, in the trial court, who by an agreement 
of the parties was to have found the facts, sets out certain evidence 
which is conflicting and irreconciliable, finds it all to be true and 
renders judgment thereon, i t  is reversible error, and the judgment 
will be set aside. Guy u. Casualty Co., 465. 

23. Agreement of Counsel-Rehearing-Procedure.-In a former appeal in 
this case counsel agreed that the matter decided was the only ques- 
tion involved; if otherwise, or in case of inadvertence of the court, 
as to other questions presented, a rehearing should have been peti- 
tioned for. Hence the opinion found reported in 150 N. C., 680, may 
not thus be reviewed. The Court, however, decided against the plain- 
tiff on the merits of the case. Hardware Co. 2;. ~Ychools, 507. 

24. Amendments-Domicile - Evidence.-Exceptions allowing amendments 
in this case and declarations on the question of a change of domicile 
are without merit.-Wright v. Railroad, 529. 

25. Injunction-Substantial Right-Procedure.-An order continuing an in- 
junction to restrain the holder from negotiating promissory note 
affects a substantial right, and an appeal therefrom presently lies. 
Warlie! v. Reynolds, 606. 

26. Injunction, Temporary-Order Dismnissed-Acts Accomplished-Abstract 
Propositim8.-An appeal from the dissolution of a restraining order 
will not be considered, when i t  appears that acts sought to be re- 
strained have been committed, the appeal thus presenting merely an 
abstract proposition. Wallace u. WiZlcesboro, 614. 
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APPEAL AND ERROR-Continued. 
27. Inter locutor~ 0r.ders-Appeal 1)ismissed-Procedure.-The dismissal of 

a n  appeal frVom a n  interlocutory order dissolving a n  injunction does 
not necessarily dismiss the action, but leaves i t  pending in the Supe- 
rior Court. Ibid. 

28. Forma Pauperis-Defective AfldudtJurisdictional-Dismissal of Ap- 
peaZ.-The affidavit for an appeal in  fornza pauperis is defective which 
does not aver "that the appellant is  advised by counsel learned in the 
law that  there is error in  matter of law," etc., Revisal, see. 597; and 
the compliance with the provisions of this section being jurisdictional, 
the appellee can have the appeal dismissed a s  a matter of right upon 
the failure of appellant to  comply therewith. Horwcutt  v. Watkins, 
652. 

29. Porma Pauperis-Crimiml Oases-Order Signed by Cler1z.-When the 
order allowing a n  appeal i n  forma pauperis i n  criminal cases is not 
signed by the judge a s  required by Revisal, see. 3279, but by the 
clerk, the defect is jurisdictional, without power of the appellate court 
to  allow amendment, and the appeal will be dismissed. 8. v. Parish. 
659. 

30. Same-Good Cawe S7~otcn-Deposit.-But in this case the appellant 
asked to be allowed to make deposit in lieu of bond, and "good cause 
being shown," Rerisal, 593, the case was set for argument a t  a later 
date so that  the necessary printing may be done. Ibid. 

31. Brief-Eaceptiom Abandoned-CrimilzaE Cases.-Exceptions appearing 
of record and not mentioned in the brief a re  deemed abandoned on 
appeal in  criminal a s  well as  in  chi1 actions. S .  v. Hpivey, 676. 

32. Instructio?zs-Presz~?nptioris.-On appeal the presumption is that  a 
charge given by the lower court to the jury was a correct one, i n  the 
absence of anything appearing to the contrary. 8. u. Record, 695. 

ARBITRATION AND AWARD. 
Correct Form-Reirsons cmd El;ide~zce.-Arbitrators a re  not required to  

set out in their award any reasons for it. or any of the evidence upon 
which i t  is based. X a n g u n ~  c. Uangunz, 270. 

ARREST AXD BAIL. 
Contract, Breach of-Note-Jfaturkty-Nuit, 16hen Brought-Procedure.- 

The ancillary process of arrest and bail on affidavit charging fraud 
and deceit, on the part of defendant, in a contract by which plaintiff's 
property was obtained, does not change the nature of the plaintiff's 
action brought for damages for breach of the contract, and such 
course is allowed under Revisal, 727, sub-sec. 4 ;  but on recovery had 
there can be no imprisonment under final process unless the issue of 
fraud has been expressly submitted to  and determined by the jury 
against the defendant. Copeland v. Fowler, 363. 

ASSAUILC BND BATTERY. 
Pre?;ious Threats-Res Qestae-Impeaching Euidet~ce.--Previous threat- 

a r e  not competent a s  substantive evidence except in  cases of homicide, 
and then only when self-defense i s  alleged or the evidence is circum- 
stantial. Upon the trial for a n  assault with a deadly weapon all that  
is pertinent is  what took place at the time or so near thereto as  to 
be a part of the res gestae; and in this case no error was committed 
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ASSAULT AND BATTERY-Continued. 
by the trial judge, a t  least, to defendant's prejudice, in confining the 
evidence of a witness to the impeachment of the evidence of the 
prosecuting witness, that  the lattter had previously made threats 
against the defendant. which had been communicated to  defendant. 
S. u. Kimbrell, 702. 

ASSUMPTION O F  RISK. See Contributory Negligence; Negligence. 

1. Insane Persons-Hospitals-Directo?-s and Superintendent-Discharge- 
Segligence-Inte~pretation o f  Statutes.-The directors and superin- 
tendent of a hospital for the insane acting under the provisions of 
Revisal, 4596, in discharging or releasing a patient therefrom, cannot 
be held responsible in damages by the subsequent killing by such 
patient of another under a charge of negligence. Revisal, 4560. Bol- 
linger u. Rader, 383. 

2. Same-Proximate Cause.-The act of a n  insane person in killing another 
about six months after his discharge or release by three directors and 
the superintendent of a hospital for  the insane under authority con- 
ferred by Revisal, 4596, was a mere condition arising from the dis- 
charge or release, which the directors and superintendent by the exer- 
cise or ordinary care and caution, could not have anticipated, foreseen 
or expected, and for which they could not be held responsible in 
damages a s  arising from negligence on their part. Ibid. 

ATTACHMENT. 
1. Illegal Trzcst-Actionable 'Cl'rottg-Procedure.-On motion to discharge 

a n  attachment where it appeared in the affidavits filed that  by flatter- 
ing and deceptive statements on the part of the principal defendants, 
the plaintiff had been induced to subscribe and partly pay for certain 
shares of corporate stock in a company formed to develop a certain 
water power ; that before said subscription was obtained, and without 
the knowledge of plaintiff, said defendants had formed a voting trust 
forbidden by the lam with the intent to dominate and control the 
management and business affairs of the company, and having thereby 
succeeded in obtaining such management and control, the said prin- 
cipal defendants wrongfully formed a combination and conspiracy by 
means of said illegal trust to exploit the enterprise for their own 
personal advantage and profit and to plaintiff's injury;  that  pursuant 
to  such unlawful scheme, and with a riew of acquiring the company's 
assets, said defendants in the management of said company designedly 
and systematically entered on a course of conduct by means of which 
said company was rendered insolrent and the value of plaintiff's stock 
an& holdings therein was destroyed: Held, that  an actionable wrong 
was stated against defendants and of a kind to uphold the validity of 
the order of attachment. W o r t h  1;. Trust Go., 192. 

2. Same.-In attachment proceedings i t  is not now necessary that  the dam- 
ages sought should only be for a wrongful conversion of personal 
property or liquidated damages arising under a contract or limited 
or defined by some standard or data contained in the contract itself, 
but by the amendments of the Code of 1883, and subsequent statutes, 
as  shown in Revisal, see. 758, the remedy is also provided in actions 
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ATTACHMER'T-Continthed. 
f o r ;  subdiv. 3 : ''Any injury to real or personal property in conse- 
quence of negligence, fraud or other wrongful act"; subdiv. 4:  "-4ny 
injury to the person by negligence or wrongful act." Ibid. 

3. Same-Interpretation, of Statutes.-Revisal, chap. 68, see. 2831, and 
subsec. 6, provides: That in the construction of all statutes, unless 
a contrary intent is  manifest, the term "personal property" shall 
include moneys, goods, chattels, choses in action and evidence of debt, 
including all things capable of ownership not descendible to the 
heirs a t  law, and applying such construction, see. 758, subdiv. 3, 
Revisal, abore stated, authorizes the process of attachment in  a n  
action for an unls.cvfu1 conibination and conspiracy to injure plaintiff, 
and by means of which plaintiff's subscription and holdings in the 
corporation above indicated were rendered valueless. Ibid. 

4. Proced~hre-Vacated-Bankruptcy.-In this case, after the adjudication 
of the debtor a s  a bankrupt in the State of New Pork. the plaintiff 
instituted his action here to recover judgment for the amount of a 
note he held against the debtor, and when the summons was issued he 
levied a n  attachment upon real estate of the debtor situated within 
the county and caused the summons and warrant of attachment to be 
served by publication. After the lery of the warrant of attachment 
the petitioners filed their petition showing that  they were the duly 
appointed and qualified trustees in bankruptcy of the estate of the 
creditor: Held, the procedure of the trustees was appropriate, and 
that  the attachment should be vacated. Ward v. Hargett, 3%. 

ATTORNEY AND CLIENT. 
1. Summons-Acceptance of Sewice-Attor?zcys a t  Law.--An attorney a t  

law, without having special authority, cannot make a valid acceptance 
of service of original process. Warlick v. Rey~~olds ,  606. 

2. Courts-Jurisdiction--4ttornew at  Laic-Bpecial Appeal-ance-Continu- 
nnce of Xotion-Wailret .-By entering a special appearance, expressly 
restricted to the special purpose of moving to dismiss for want of 
jurisdiction, with request for a temporary continuance of such motion, 
an attorney does not enter a general appearance, actual or construc- 
tive, or waive any rights of his client to dismiss accordingly. Ibid. 

BANKRUPTCY. 
1. Trustee-Title Upon Adjudication-Location of Property.-On an ad- 

judication of bankruptcy, follon-ed by subsequent appointment of 
trustees, the property of a bankrupt available for distribution among 
his creditors and situate anymhere within the United States or any 
one of them, passes to such trustees as  of the date of the adjudication. 
Ward u. Hargett, 365. 

2. Rame--Liens-I'references A~'oided.-After an adjudication of bank- 
ruptcy any and all attempts by an existing creditor to obtain within 
the United States a n  advantage or to  secure a lien which would result 
in a preference, is of no avail; and where such attempt is  made by 
means of court process, State or Federal, the same will be avoided on 
timely and properly application on the part of the trustees. Ibid. 

3. Laws--4mendment-Adjudication -Registration. - Title.-The amend- 
mend to the Bankruptcy Act of 5 February, 1903, directing the trus- 
tee to file a certified copy of the decree of adjudication in the office 
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where conveyances of real estate a r e  recorded, in  every county where 
the bankrupt holds real estate not exempted from execution, etc., is 
directory only and does not affect the principle that  the bankrupt's 
title passes by operation of law to the trustees in  bankruptcy a s  upon 
the date of his adjudication. Ibid. 

BENEFICIAL OWNER. See Insurance ; Evidence. 

BIGAMY. 
1. Juris&ctioniIntwpretation of Statutes-Ectra-TerriEorial Effect.- 

Revisal, sec. 336l, relating to  the offense of bigamy cannot be given 
extra-territorial effect, and the words "or elsewhere" in  the language 
of the statute, "whether the second marriage shall have taken place 
in  the State of North Carolina or elsewl~ere," are void. X. u. Ray, 710. 

2. Same-Living Together-Imtructions.-One who has a wife living here, 
leaves the State and marries again to  a different woman in another 
State, returns here and lives with such other woman a s  man and 
wife, is not indictable or punishable under our statute relating to  
bigamy, Revisal, 3361. Ibid. 

BOND ISSUES. See Cities and Towns; County. 
1. Suit against the State-State Agency.-A suit brought by a bidder on 

State's bonds against the State Treasurer to recover a cash deposit 
made with defendant Lacy a s  security, that  the plaintiff would take 
and pay for certain issues thereof i n  case they were adjudged to be 
valid by the courts, is not a suit against the State, and may be main- 
tained against the Treasurer a s  a n  agent appointed by the State to  
make the sale. Ban76 L'. Lac& 3. 

2. Legislative Acts--Aye and No Vote-Separate Days-Cmstitutional 
Law.-Bonds issued by the State i n  aid of its institutions a re  not 
unconstitutional because a n  amendment directing that  some of the 
fund be applied to  the settlement of a deficit in  the account of one of 
the institutions has not passed its readings upon aye and no vote, 
upon different days, a s  required by the State Constitution, when other- 
wise the constitutional requirements have been met. Ibid. 

3. Legislature-Ave and No Vote-Constitutioml Law-Clerk's Erroneous 
EwdorsmzentTi t le  of Bilk-An act to  allow a city t o  issue bonds 
passed upon its various readings with the aye and no vote i n  accord- 
ance with the Constitution, is not rendered invalid after its passage 
in  one branch of the Legislature by the erroneous endorsement of the 
clerk of the other branch thereof, when it appears there was no sub- 
stantial difference therein, the numbers of the bill corresponded in 
every kspect, the title on the face of the bill was unchanged, no other 
bill of like import was introduced a t  that session, and tha t  the one 
first introduced became the act  a s  finally ratified. Tysom v. Salisbury, 
468. 

4. Legislature-Various Issues-Different Purposes-Elections-Interpre- 
tation of Laws.-An ac t  authorizing a city to  issue bonds in  the 
amount of $3430,000, the issue in  the first year not to exceed $100,000, 
and in any subsequent year not to exceed $50,000: Held, ( 1 )  a grant 
of legislative power fo r  the issuance by the city of $300,000 i n  bonds 
if so much were required for  the purposes set forth in the act, and if 
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BOND ISSUES-Cfontinued. 
i t  were found by the city that  so much would not be required, then 
for the amount ascertained by the city and designated by the act  and 
in accordance with its terms is constitutional and valid; (2 )  the 
intent of the Legislature was that  one election be held for the various 
issues of bonds, and the fact that  the issues were for various specified 
purposes does not affect the question, or change this ruling. Ibid. 

5. Elections-Notice-Legislathe Acts-Substa?ztial Conzp7Aance.--0bjec- 
tion made in this case to  the regularity or validity of a n  issue of 
bonds by a city, that  the ordinance calling a n  election and the notice 
of the election a re  not specified, is untenable, it appearing that  the 
time of the election was clearly stated in two newspapers publishing 
it, and that  a sufficient opportunity to  register and vote was given to 
all the qualified voters of the city, and that  the requirements of the 
aGt were substantially, if not fully, complied with by the city authori- 

- ties. Ibid. 
6. Same-Maturitfj of Bonds.-It is not necessary for the aldermen of a 

city to  state the maturity of certain bonds to  be voted upon in the 
call or notice of the election, when the act giving authority therefor 
refers that  matter to their determination. In  this case it appears 
that  these matters were specifically stated i n  the call for and notice 
of election, and that  the voters fully understood the proposition. Ibid. 

BRIDGES. 
Counties-Dividing Streams-Cost Apportioned.-Under the provisions of 

Revisal, 1318, subsec. 29, each county shall, defray the charge of 
building bridges across a stream dividing them "in proportion to the 
number of taxable polls in  each," and a statute providing that the 
divisional line shall run up  the "middle of the stream" (river) in 
question and that  said line shall be "surveyed and marked," does not 
r a r y  the rule of apportioning the expenses of such bridges between 
the counties from that prescribed by said section. Under the facts 
of this case Revisal, 2696, is inapplicable. Bridge Co. 5.  Commission- 
ers, 215. 

BRIEFS. See Appeal and Error. 

C A R R I E R S  O F  FREIGHT. 
1. Consignor and Consignee-Title-Evidence-No?zsuit.-The title to goods 

shipped under a n  open bill of lading prima facie vests in the con- 
signee; and when the consignor, in his action for damages to the 
goods against the carrier, fails to offer evidence upon his allegations 
that  he had retained the title which is denied, defendant's motion to 
nonsuit should be granted. CasLins v. R. R.. 18. 

2. Unreasonable Delay-Domages-Evidewe-Nonsuit.-An unreasonable 
delay in transporting and delivering a shipment of goods renders the 
carrier liable to a t  least nominal damages, and when there is evidence 
thereof a motion to nonsuit should not be granted. Lumber Co. v. 
R. R., 23. 

3. Raikoads-Shipper-cot tor^-Lice97see.-One who is preparing bales of 
cotton for shipment in a customary manner on the platform provided 
by a railroad company for the purpose is not a bare licensee. Finch 
u. R. R., 105. 
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4. IZailroads-Live Stock-Bills of Lading-Xotice Cot~dition Precedent- 

Reasonable Stipulations.-A stipulation in  a bill of lading giren by 
the carrier for a shipment of live stock, requiring that written notice 
of claim for damages be given the delivering'carrier before the live 
stock is removed or intermillgled with other live stock, a s  a condition 
precedent to recovery. being merely a provision to protect the carrier 
against a false or unjust claim by affording it a n  opportunity for 
examination, is reasonable and mill be upheld. Austin v. R. R., 137. 

5. Same-Considet-ation.-&% reduced rate  of carriage of live stock is a 
sufficient consideration to support a stipulation in a bill of lading 
therefor, that  notice in writing must be given the delivering carrier 
of any claim for damages a s  a condition precedent t o  recovery, before 
the removal from the depot of the live stock or commingling them 
with others. Ibid. 

6. BiFl of Lading-Considerutio?t-Lice Stock-Valuation-Contract.-An 
agreement in a bill of lading for shipment of live stock limiting the 
value thereof not to exceed $100 a head, upon the consideration of a 
less freight rate, is valid, and in such cases recovery against the 
carrier cannot exceed the amount named. T17inslow v. R. R.. 250. 

CARRIERS O F  PASSENGERS. 
1. Rights of Way-Znvitatio?~ I?~zplied--Tt'espnss.-A railroad company by 

customarily allowing passengers to get off and on a train stopping a t  
a coal-chute, collecting fares therefrom, etc., impliedly invites them 
to do so, and one acting accordingly is not a trespasser on the lands 
of the defendant there. Credlc v. It. IZ., 50. 

2. Protection-Assault-koidance-Evidence, C'orrobomti?:e.-In an action 
to recover damages of defendant railroad company for injuries re- 
ceived in an assault by another passenger, arising from defendant's 
alleged negligence in  failing or refusing to afford plaintiff proper 
protection, it  appeared that  there was evidence that plaintiff went 
into a "reserved seat" car to avoid the difficulty, and the conductor 
was informed of the fact and refused the protection therein requested : 
Held, i t  was competent for plaintiff to testify his reason for going 
into this car in corroboration of the witnesses who testified that he 
notified the conductor of the fact. Redsole ?i. R. R., 152. 

3. Baggage-Larceny-Liabilitu-Insurer.-TVh there is no partnership 
arrangement between connecting lines of railroads, and a passenger 
buys a through ticket from a carrier t o  his destination on a connect- 
ing line, checks his trunk through to his destination and roluntarily 
returns to the starting point without going upon the road of the con- 
necting line, the latter carrier is  not liable a s  insurer of the con- 
tents of the trunk from larceny by reason of taking the trunk to its 
destination, storing i t  there in its baggage room until i ts return was 
requested and then forwarding i t  to  the junctional point, without 
compensation. K i ~ ~ d l e y  v. 12. R., 207. 

4. Same-Int~qwetatiow of Stc~tute-~.--Carriers a re  made liable under the 
statute (Revisal, see. 2624) for baggage of passengers "from whom 
they hare  received fare," etc., and they a r e  also required under the 
statute (Revisal, see. 2627) to redeem the unused part of the ticket 
in the manner therein prescribed; and a connecting line which 
receives the trunk of a passenger checked through under a ticket 
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bought from the initial carrier, with which it has no partnership 
agreement, and carries it  to  its destination, places it in  i ts  baggage 
room, not knowing that  the passenger voluntarily did not take its 
train, and returns i t  upon request of the passenger, is merely a gratui- 
tous bailee, having performed the service without consideration. Ibid. 

5. Ticliet Stipulations-Shwrtest Route-Begligence-YaroZ Evidence.-A 
passenger traveling upon a round-trip ticket limiting his route to  his 
destination and return to  the shortest one, may show, i n  his suit for 
damages for  being put off the train, that  he was erroneously informed 
by defendant's station agent that  the route he had taken was the 
shortest, not a s  a variation of the stipulation printed upon the ticket, 
but that  it was through the negligence of the defendant's station 
agent that  he had taken the longer route. Mace v. R. R., 405. 

6. Same-Conductor.-The fact that  a conductor acted within his duty, 
and without insult, violence or rudeness, in  putting a passenger off 
his train who was traveling on a ticket to  his destination stipulating 
for another route thereto, does not exculpate the defendant railroad 
company for  liability for the negligence of its station agent in causing 
the passenger, without his fault, t o  take this route a s  the one called 
for i n  his ticket. Ibid. 

CASE ON APPEAL See Appeal and Error. 

CE;RTIFIED CHECKS. See Compromise and Settlement. 

CITIES AND TOWNS. See Bond Issues. 
1. Water Supply-Pomers. Implie&Expressed Powers.-The expense of 

supplying water by a city or town is a necessary one, and implied in  
its general grant of powers unless expressly forbidden ; and when the 
charter prescribes the particular mode in which this power may be 
exercised, it must be followed exclusively. Watw Co. v. Trustees, 171. 

2. Water Supply-flranchise-Contract-Executed-Fee Supply-Pub% 
Schools.-A water company operating under a franchise-contract from 
a city or town, and receiving the benefits and advantage arising there- 
under, may not repudiate the duty of supplying water free to  public 
schools, etc., which i t  had expressly contracted to do in accepting the 

. franchise containing such provision, and collect for water it had 
furnished them upon a quantum meruit or otherwise. The effect of 
the Revisal, see. 2916, upon the question of the life of the contract, 
does not arise in  the determination of this case. Ibid. 

3. FranchiseOontract-Contemplation of Parties.--A water company in 
accepting a franchise-contract of forty years duration from a city, 
providing for the extension of the plant, under which the company 
was t o  furnish water free for the public schools, etc., has in  its con- 
templation a t  the time it accepted the contract, the increase in  the 
supply of free water to be furnished in accordance with the growth 
of the town a s  well a s  the increase of value of the franchise. Ibid. 

4. Negligence-Eubsequent Repairs-Evidence Contradictory.-In a n  action 
for damages alleged to have been caused by plaintiff's horse stepping 
into a hole in  the street negligently left there by defendant town, it is 
competent for plaintiff to  show tha t  the hole had been filled after the 
accident to  contradict the defendant's evidence tending to show it 
had been filled before the accident; though incompetent to  show 
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CITIES AND TOWNS-Continued. 
negligence by the mere fact of subsequent repairs. Tise v. Thomas- 
ville, 281. 

5. Condemnatiom Proceedings-Btreets-E'asemmts-Abutting Owxers- 
Title-Issz6es-Damages.-When a city under and in accordance with 
the provisions of its charter has widened certain of its streets and 
appealed to the Superior Court from the award of commissioners upon 
claims made for damages on that account by abutting owners, all the 
proof showing that claimants were occupying the property and claim- 
ing i t  as such owners, which position had been recognized by both 
sides, the issue of title is not raised. New Bern v. Wadsworth, 309. 

6. Btreets-Easements, How Acquired.-For a city to establish that i t  has 
an easement in lands for a street it must show by proper testimony 
that i t  had acquired the easement in some recognized manner by con- 
demnation, or by dedication and acceptance, or by estoppel or adverse 
possession for twenty years. Ibid. 

7. Bond Issues-Necessaries-Charter Powers-Popular Vote-Constitu- 
tional Law.-Under the charter of 1909, see. 12, of the city of High 
Point, an issue of bonds by that city to complete payment under its 
contract for the erection of a waterworks plant and sewer system, 
about completed, is for a public necessity, not requiring a popular vote 
for its validity. Constitution, Art. VIII, see. 4. Rradshaw v. High 
Point, 517. 

8. Bond Issues-Charter Powers-Repealing Acts-Interpretation of Btat- 
utes.-Section 31 (10) of the charter of the city of High Point,-repeal- 
ing all former laws affecting the government of the city, etc., except 
acts relating to the issue of bonds and granting of franchises, etc., was 
to prevent the invalidation of bonds already issued and franchises 
already granted, and not to continue restrictions which are incon- 
sistent with the provisions of the charter of 1909. Ibid. 

9. Health Ordinances-Selling P'ish-Municipal P,owers.-An ordinance 
prohibiting the sale of fish within the corporate limits of a town 
outside of a certain market house therein, excepting fresh fish caught 
in the streams of the county a t  such places as may not be prohibited, 
is valid, being for the preservation of the public health. 8. v. Perry, 
661. 

10. Bame-Market House--Contract-Constitutional Law.-It is within the 
. power of the city or town to provide, by contract with its citizens, a 

market house and exclude with certain reasonable exceptions, the 
sale of fish a t  other places, i t  appearing that, under the contract, the 
market house was to remain under full control of the municipal 
authorities, and that reasonable accommodation had been provided for 
the vendors, with reasonable charges for the stalls. A contract of this 
character does not contravene Art. 1, see. 7, of the Constitution, relat- 
ing to perpetuities and monopolies. Ibid. 

11. Taxation-Non-Intoxicants-"Near Reer"-l3ecog~~~ed Business-Ultra 
T7ires.-The taxing by a city in a prohibition State of one in the busi- 
ness of selling "near beer," mentioned among drinks containing only 
a small per cent of alcohol and non-intoxicants, is not ultra vires, its 
charter providing for the raising of revenue by taxation of real and 
personal property, and making i t  a misdemeanor to carry on any 
business, etc., without paying a license tax when one has been levied 
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thereon, the sale of "near beer" being a recognized business and a 
legitimate subject of taxation under the general laws of the State. 
8. v. Uanenberg, 718. 

I CLASS LEGISLATION. See Constitutional Law. 

CLERKS O F  COURT. See Quo W ~ r r a n t o .  
Electiolz - Board of County Cawassers -Decisions - Collateral Attack.-- 

The decisions or judgments of the county board of canvassers a re  not 
of such conclusiveness or finality a s  to  exclude collateral attack, and 
the use of the word "judicially" in  Revisal, sec. 4350, does not enlarge 
the meaning of sec. 2694, Code, in  respect thereto. A. 1). Hidgett, 1. 

CODE. 
SECTION. 
417. Sale of defendant's land to pay his debts. I'arborough ?;. Xoore, 116. 
596. Methocl of computing time in which case on appeal is to  be served. 

Lumber Go. v. Rome, 130. 
1280. Reservation in deed conveying lands is a reservation of the fee, unless 

a contrary intent appears. Eufin v. R. R., 330. 

COMPROMISE AND SETTLEMENT. 
Offer-Certified Check-Previous Agreement - Acceptance - Partial Pay- 

me&--Vhen a debtor has sent his creditor a- check to be accepted 
upon condition that i t  should be in  full of a n  undisputed debt, and the 
creditor has  i t  certified a t  the bank on which i t  was drawn, it is com- 
petent for the creditor to  show in evidence, a s  a waiver or withdrawal 
of the condition, that  the parties had agreed before the check was 
certified that  i t  would be only a partial payment on the claim. Drew)-y 
v. Davis, 295. 

CONDITIONS PRECEDENT. See Mortgagor and Mortgagee. 
CONFLICT OF LAW. See Telegraphs ; Contracts. 
CONSIDERATION. See Contracts ; Equity ; Carriers of Freight ; Carriers of 

Passengers ; Corporations. 
CONSIGNOR AND' CONSIGNEE. See Carriers of Freight. 

CONSTITUTION, STATE. 
ARTICLE 

I, see. 7. A contract for the erection of a market house giving the city 
authorities full control, excluding sale of fish a t  other places, is con- 
stitutional. 8. v. Perry, 661. 

IV, secs. 2, 12, 14. An act creating a recorder's court, giving jurisdiction 
of a justice of the peace and of petty misdemeanors, declaring all 
offenses below a felony to be such, and providing a n  appeal to the 
Superior Court, is constitutional. 8. v. Collins, 648. 

V, see. 2. A city ordinance levying a tax on "near beer" and other like 
beverages, etc., is constitutional and not discriminative. 8. v. Dane* 
berg, 718. 

X, secs. 2, 3, 4. The word "children," with refereqce to the widow's home- 
stead, means the children of deceased owner. 8immon.s u. Respass, 5. 

CONSTITUTION, FEDERAL. 
ARTICLE 

IV, secs. 1 and 2. Concerning the "full faith and credit" clause of judg- 
ments of sister States, wherein transactions expressly forbidden by our 
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CONSTITUTION, FEDEIRAL-Continued. 
sister States, wherein transactions expressly forbidden by our statutes 
were not passed upon. Xottu 2;. U a ~ i s ,  237. 

CONSTITUTIONAL LAW. See Bond Issues, Homestead, Taxation, Removal 
of Causes. 

1. Sumnrons - Publication - "Due Process" -Proceedings i n  Rem.-Our 
courts have general power, in following the provisions of Revisal, sec. 
2490, relating to the service of process by publication to acquire juris- 
diction and make decrees affecting the condition and ownership of 
real property situate within the S t a t e i .  e., in  proceedings quasi in 
rem; and this section is  not subversive of the "due process" clause of 
the Constitution. Latoreme u. Har du, 123. 

2. Gaming Contracts-LegislationJudgments of Other States-Conflict of 
Laws-Res Judicata-"Pull Faith a d ,  Credit."-Where, in an action 
pending in the courts of this State to recover on a jud,ment in a 
sister State, the Legislature amended our statute on gaming by adding 
thereto: "Kor shall the courts of this State have any jurisdiction to 
entertain any suit or action brought upon a judgment based upon any 
such contract," there can be no valid objection to such legislation on 
the ground that same impairs the obligation of contracts, and i t  would 
seem that  no such objection can be made under Art. IV, secs. 1 and 
2 of the FedeEal Constitution, "the full faith and credit clause," etc., 
if it is admitted or clearly appears that  the judgment sued on was 
rendered on a transaction expressly forbidden by our statutes on 
gaming, and that the question was not raised, investigated or deter- 
mined in the courts of the State in which the judgment was originally 
rendered. Xottu v. U a ~ i s ,  237. 

3. Recorder's CourtJurisdictio?z.-Laws chap. 633, see. 4, creating 
a Recorder's Court in Nash, giving i t  the jurisdiction of courts of a 
justice of the peace and additional jurisdiction of offenses below a 
felony, declaring such to be pettj- misdemeanors, and providing for a n  
appeal to the Superior Court, does not contravene the State Constitu- 
tion. Constitution, Art. IT', sees. 2, 12 and 14. The Court follows 
former precedents. S. 2;. ColTins, 648. 

COXTEMPT. See Power of Court; Courts. 

COXTINGEKT REMAINDERS. See Estates. 

CONTIKUIKG NEGLIQEKCE. See Negligence. 

CONTRACTS. See rendor and Tendee, Landlord and Tenant, Deeds, TTills, 
Constitutional Lam, Insurance, County, Carriers of Freight. 

1. Written-Language, Plain-Interpretation.-The courts may not disre- 
gard the plainly expressed meaning of a lawful contract, and by con- 
struction or otherwise substitute a new contract for the one made by 
the parties. Engine Co. u. Paschal, 27. 

2. Private Corporat~ons --Restricting Lcability -- T-alid Btipulations. - A 
clause in a written contract of purchase between two private corpora- 
tions, not adeeted with a public use, clearly expressing that  the vendor 

. assumed no liability for damages on account of delay in  delivery will 
be upheld in the absence of allegations of fraud and bad faith, and 
the vendee cannot recover damages caused by a delay of sixty-three 
days beyond the time fixed for delivery. Ihid. 
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Wr$ttelcContemporuneous Agreement-Brec~cG1ssues.-In a n  action 
for breach of a written contract of sales rights for certain machin& 
wherein plaintiff claimed damages arising from the alleged fraudulent 
negotiation of certain notes he had given therefor in violation of the 
terms of a contemporaneous oral agreement that they were not to be 
binding until defendant's fulfillment of certain conditions, issues were 
submitted, without objection, determinative only of the question of 
the violation of the oral agreement, and not of the fraudulent negotia- 
tion of the notes: Held, that  upon the issues a s  submitted and in the 
absence of evidence of substantial damage. the plaintiff was entitled 
to nominal damage only. Waters v. Susmn?~, W. 

Debt of ~ n o t h e l - ~ o ~ ~ s i d e r ~ t i o r z - - l l z d e p e n d e n t  Agreement.-A promise 
to the landlord made by one advancing supplies to the tenant, under a 
mortgage, that  if the landlord would wait until the tenant finished 
selling the crop the promisor would give him his note for the tenant's 
rent payable the nest  fall, is a n  independent contract between the 
landlord and one furnishing the supplies, and not barred by the statute 
of frauds. The question whether the landlord in this case has lost 
his lien by not following the remedy provided under the Virginia 
statute, does not arise. JIorrow v. White, 96. 

To Convey-Consideratiolz of 'Servicee-Deceased Persons-Evidence 
Suflcient-Sonsu%t.-Evidence is sufficient to  take the case to the jury 
upon a n  issue as  to whether plaintiff's deceased father had agreed, in 
consideration of services to be rendered, to  give him, a t  his death, the 
farm he resided on, which tends to show, by several witnesses, that  
intestate had told them that  he had agreed to give or leave by mill, 
etc., the farm upon such conditions; and upon motion as  of nonsuit 
upon the evidence such testimony must be construed in the view most 
farorable to plaintiff's contentions, an8 each ingredient making for 
plaintiff's claim taken as  established. Freenza+r u. Brown, 111. 

Benevolent Societies-R~jection of Member-Ce?tificate.-d complaint 
alleging that  defendant society elected him a member and then re- 
scinded its action before issuing him a certificate of membership, fails 
to set out a contract for the breach of which damages may be recor- 
ered.  dun^ v. d i d  Society, 133. . 

Standing Timber-Option--Cor~side?-atio?+Sudum Pacturn.-An option 
or offer to  sell standing timber on lands, for vhich no consideration 
has been paid, may a t  any time be withdrawn before its acceptance, 
for the agreement is ~zudutn pactum. Tinzber Co. v. TVzZson, 154. 

Standing Timbef--1'0 Convey-Lis Pendelzs-Pfcrchasers-3otice.-h 
suit for the specific performance of a contract to  convey standing 
timber, against the owners of the land, setting forth with particularity 
the nature and extent of the contract, describing the land, etc., and 
reciting the registered option under which the performance is sought, 
is full notice, as  lis pendens, to  subsequent purchasers. Ibid. 

Standing Timber-To Conuey-Realty-Lands-Equity,-Standing tim- 
ber is regarded a s  a part of realty, and specific performance of a 
contract to convey i t  will be governed by the same equitable principles 
that  are  applicable to lands. Ibid. 

Lands-To Conmy-Insumcient Deed-Tender of Buf/icielzt Deed-When 
in Time.-In actions where the remedy by specific performance is indi- 
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cated, if the vendor of lands can make a good and sufficient title a t  
any 'time before final decree, i t  is sufficient; and when the vendee, 
having made a partial payment on the purchase price, finds that  the 
vendor's wife is not of age, and refuses to accept deed on that account, 
and brings suit to recover the partial payment he had made, a tender 
by defendant and his wife, the latter then being of age, of a good and 
sufficient deed during the course of the proceedings will be held a 
sufficient compliance with the contract. Lewis v. Gay, 168. 

11. Lands-To Convw-Agreement to RescindiPurchase Price-Agreement 
Implied.--When parties to  a contract t o  convey lands mutually agree 
to rescind the same, in  the absence of any stipulation to the contrary, 
the law i m ~ l i e s  a promise to  repay such amounts a s  may have been 
paid by the vendee on the purchase money. Ibid. 

12. VoidabZe-Insagoity-Notice-Advantage.-When a party to  a contract 
has not been judicially found to have been of unsound mind, but makes 
it a defense in an action involving the validity of his agreement, the 
contract is not void, but voidable, and will not be set aside where the 
other party had no notice of the infirmity and has derived no inequi- 
table advantage. West u. R. R., 231. 

13. Same-Subsequent fianity-Repudiution--Corzsideratiotz-Restoration.- 
When plaintiff has executed a release to defendant for damages 
claimed in his action, and seeks to avoid i t  upon the ground of insan- 
ity, he  is barred by his failure, within a reasonable time after being 
restored to his right mind, to  repudiate the contract and restore the 
consideration he has received. Ibid. 

14. Written-Oorrespondence--Shares of Stock-Dividends Reserued-Ques- 
tions of Lam.-When the transactions leading to and consummating a 
sale of certain sharea of stock a re  embraced in the correspondence 
between the parties and put in  evidence, i t  is a written contract of 
sale, and its construction is  a question of law. Trust Co. v. Mason, 
264. 

15. Same-Emtra Dividends.-A purchaser of certificates of stock under a n  
agreement reserving to the seller the dividends to  be declared in Janu- 
ary, and without the knowledge of either party, the corporation had 
declared a n  extra cash and stock dividend then to be paid. is liable 
to  the seller for the extra cash dividend and the value of the stock 
dividend which he thereafter has received and collected from the cor- 
poration. Ibid. 

16. Consign~nent-Indefinite Duratio+-Termination a t  Will.--A contract 
for  consignment of goods without fixing a date for its duration ig 
terminable a t  the will of either party. Wagon Co. ?I. Rigyaw, 303. 

17. Same-IVotificatio~z.-When, under the terms of a contract for consign- 
ment of goods, i t  is provided that  if the defendants keep the goods for 
eight months they were to  purchase a t  a stipulated price, there is a 
failure of mutual agreement of sale upon the notification by the con- 
signee within the eight months' period that  he would not keep the 
goods. Ibid. 

18. S a m e P l a i ~ r l i f f ' s  Liability-Measure of Damages.-When plaintiff has 
consigned goods to defendants under an agreement terminable a t  will, 
and therefore fails i n  his suit t o  recover the price of the goods in his 
action for goods sold and delivered, he is liable to  defendant for  
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storage of the goods after being notified of the termination, for freight 
paid by him, and for necessary repairs made. Ibzd. 

19. Breach-Note-JIat~trifl/--Suit, When Brolbght-Procedure.-Upon evi- 
dence tending to show that  defendant agreed to give plaintiff a 
certain amount to boot in a horse trade, in the form of a note, payable 
a t  a time subsequent to  the action, and to secure i t  with a chattel 
mortgage on the horse thus obtained, which he put off from time to 
time and failed to do, finally selling the horse to another, it is error 
to  sustain defendant's motion to nonsuit upon the evidence, on the 
ground that  suit was brought before the maturity of the note. Upon ' 

the breach of the agreement to give the note and security the action 
presently lies. Copela?zd v. Fowler, 353. 

20. Fraud-Parol Evideace.--It is competent by par01 evidence to show 
fraud in the procurement of a contract for the sale and delivery of 
goods, whe~her  the contract itself is oral or written. Food Co. u. 

- Elliott, 393. 
21. Interpretation -Intent - Reasonable Support-Blanks Supplied-Cer- 

taLnty.-A bond in a certain sum given in consideration of certain 
lands, condicioned upon the obligor's supporting in a certain manner 
a n  imbecile son of the obligee for and during his natural life, if the 
son think i t  proper to live with him, and that  if he "shall be minded 
to live with another person" the obligor shall pay the son yearly for 
and on account of his maintenance "at such other place the sum of 
-------- dollars per year," evidences the intent that the father desired 
to provide for the support and maintenance of the son ; and the blank 
left therein does not avoid the undertaking if the son l i re  with another 
person, but manifests a purpose not to limit the amount thought neces- 
sary for the son's support except a s  i t  is  imposed by the condition of 
life in which he lived. Rhyne v. Rhyne, 400. 

22. Liens-Future Payments-ICecciz,er--Completi.ng.-When, by uncondi- 
tionally accepting a n  order given on him by a subcontractor in favor 
of one furnishing the latter material for the building, the contractor 
has made a valid assignment of funds coming into his hands under 
his contract with the owner for the payment of the debt, and there- 
after the subcontractor, a corporation, goes into the hands of a re- 
ceiver who, by agreement, satisfactorily completes the work, the 
assignment is valid a s  to  such sum or sum<: of money as  may have 
become due under the accepted order as  against material men, credi- 
tors of the subcontractor, of whose claims the contractor had not been 
notified, and who had not acquired a lien under the statutory pro- 
visions. Hall v. Jones, 419. 

23. Liens--Contractor-Interpretntion-Paymefzt Reserved-Baterial Men 
-Trusts and Trustees.-A provision in a contract between the owner 
and the contractor to  erect a building, that  the architect shall make a 
monthly estimate of the labor and material put into the building 
during each preceding month, and the owner pay the contractor there- 
for after reserving a certain per cent, is for the benefit of the con- 
tractor and the protection of the owner, and does not create a trust 
in  the reserved payments in f a ~ o r  of laborers and material men of a 
subcontractor. For the material men to acquire a lien they must pro- 

, ceed under the statutes. Ibid. 
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24. Independent Co?t tractorsJoint  Torts-Partiti0n--~1.Iaster a r ~ d  Xervant. 

-A railroad company cannot be held liable a s  a joint tort feasor mith 
its independent contractor for  a n  injury to an employee of the latter, 
when there is no evidence or suggestion that  the former assumed an 
active part, by encouragement, direction or control of the work wherein 
the injury complained of was received. Smith v. R. R., 479. 

25. Statutory Liens-flubcor~trcictor-Jfaterinl Men-Debtor and Creditor- 
Privity.-Between the subcontractor or material man and the owner 
there is no privity of contract, and the former cannot make the latter 
their debtor except with his consent, or by following the provisions of 
the statute giving e hem a lien, and then only according to the status 
of the contract between the owner and the contractor with reference 
to the amount owed the contractor thereunder a t  the time of notice 
and the relation thereto of other like claimants. Revisal, sees. 2019, 
2020, 2021. Hnrdzmre Go. z;. Schools, 507. 

26. Breach-Rescission--I~zti?%atton of Cozrrt-Frtrgrne?%ta?y AppeadCon- 
version-llleasure of Dn~?mges.-In a n  action to recover the purchase 
price for  certain lumber under a contract, it appeared from plaintiff's 
evidence that he had shipped a carload thereof, and after conversation 
had between himself and defendant i t  was ascertained that  only a 
small portion of i t  came up to the sizes specified, and therefore unfit 
for defendant's purposes: and on that account i t  was agreed between 
the parties that  the lumber should be left in the car t o  be otherwise 
disposed of, but that defendant thereafter, without plaintiff's knowl- 
edge, took from the car certain of the lumber which he found he 
could use. The lower court intimated that  plaintiff could not recover 
for the contract price of the carload, but only the value of so much 
a s  defendant had taken therefrom, with the consequent damages to 
plaintiff. Plaintiff took a nonsuit and appealed : Held, the nonsuit and 
appeal were premature, and that  plaintiff should have excepted and 
appealed from final judgment; ( 2 )  the plaintiff could not recover on 
the contract: ( a )  he had not performed it, ( b )  i t  had been rescinded by 
mutual agreement, ( c )  the action would be for conversion, and the 
damages the actual value of the lumber taken, mith such damage to 
the carload lot a s  plaintiff had sustained by defendant's taking a por- 
tion thereof and leaving a remnant; (3)  that  if the contract had not 
been rescinded, defendant, by taking a part of the lumber, was not 
bound under the contract to take the remainder which did not come 
up  to it. Y'eeter ?j. 11fumfactur.ing Go., W2. 

27. Restraint of l'mde, IZeasonable-Consideration, Assignment of.-For and 
in consideration of the purchase of certain certificates of stock a t  a 
certain price, the vendor agreed not to enter or become employed i n  
the same town in a certain business in which he was skilled, and 
which was carried on by the corporation: Held, the agreement is 
supported by a sufficient consideration, is a reasonable restraint of 
trade, and valid ; and is assignable, especially when the corporation is 
the assignee, and the contract in restraint was also made for its 
benefit. dnders v. Bardner, 604. 

28. Restraint of Trade, Reasonable-I?%junctio~z-Damages.-When i t  ap- 
pears by affidavits, or otherwise, that one who has entered into a ralid 
contract in restraint of his trade or business, is  acting in violation of 

' it, upon proper application of the other party in interest a restraining 

730 
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order should be continued to the hearing, especially when it  appears 
that  resulting damages would be difficult to measure. Ibid. 

COKTRIEUTIOK. See Principal and Surety. 

CONTRIBUTORY NEGLIGENCE. See Issues ; Negligence ; Railroads. 

1. Xaster and Semnnt-Omciozcs -Acts-Ecidence.-The plaintiff in  this 
case was not guilty of contributory negligence in thrusting his hand 
into the machine to adjust it  while it was not running, and he was 
not guilty of an officious act because he was directed to  do so by the 
master's representative. Xorrisett u. Cotton Vills, 31. 

2. bonsvit.-In a n  action to recover damages from a railroad company for 
the alleged negligent killing of plaintiff's intestate by running a 
train, without lights or signals, over him a t  a public crossing a t  night, 
the contributory negligence of intestate will bar recovery when it 
appears that  he both saw and heard the engine coming and attempted 
to run across the track in front of it ,  and thus received the fatal 
injury. Champion u. R. R., 197. 

3. Railroads-Xoving I'cains-Bra7iemen.-If a brakeman jumps on or off 
. a moring train, when it is  obviously dangerous for him to do so, he 

is  guilty of such contributory negligence as  will bar recovery. As 
there mas conflict of evidence in this case as  to the speed of the train 
the question was properly submitted to the jury. Reeues u. R. R., 318. 

4. Assumption of RisX.-An electric lighting company is not liable for 
damages for the death of its employee caused by a current of elec- 
tricity from a defect in i ts  system of mires which the employee. com- 
petent and properly instructed, and in the course of his employment. 
had undertaken to remedy, there being no suggestion or evidence that  
defendant had failed or refused to furnish proper implements or ap- 
pliances with which to do the work and no negligence supervening on 
part of defendant, and if, upon competent evidence, the jury find the 
facts so to  be, his recovery would be barred, for in undertaking to 
do the work the plaintiff assumed the risk; and if he did not avail 
himself of the appliances furnished, he  would be guilty of contribu- 
tory negligence. White v. Power Co., 3%. 

5. Pleadilzg-Proof-Btc?,den of the Issue.-Contributory negligence will 
not be presumed in law, i t  must be alleged and proved by the defend- 
ant, the burden of the issue resting upon him and the burden of duty 
on the plaintiff. F'arris u. R. R., 483. 

CORPORATION COR~MISSIOiY. See Taxation ; Removal of Causes. 
1. AppeeF-Procedure-3otice.-When notice of appeal to the Superior 

Court is given to the Corporation Commission by a railroad company, 
and the other requirements of Revisal, see. 1074, relating thereto, have 
been met by the company, it  is sufficient without giving notice of the 
appeal to the complaining party in the proceedings had before the 
commission, a s  upon this appeal the statute makes the commission the 
party plaintiff. Corp. Corn. v. R. R., 447. 

2. Legislative Age?rc2/--Quasi Judicial.--The Corporation Commission is 
not a judicial court but a mere administrative agency of the State 
possessing certain quasi judicial and legislative powers. Ibid. 

731 
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CORPORATIONS. See Taxation ; Receivers. 
1. Private-Contracts-Restvicting Liability-Valid 8tipulations.-A clause 

in  a written contract of purchase between two private corporations, 
not affected with a public use, clearly expressing that  the vendor 
assumed no liability for damages on account of delay in delivery will 
be upheld in  the absence of allegations of fraud and bad faith, and 
the vendee cannot recover damages caused by a delay of sixty-three 
days beyopd the time fixed for delivery. Engine Go. u. Paschal, 27. 

2. Oflicers-Laborers and Worlcmen-S'tatutol-y Liens-Interpretation of 
,Statutes.-Officers and owners of a corporation are  not entitled, under 
Revisal, see. 12U6, to  priorities of payment for work and labor done 
by them over the other creditors, a s  such officers do not come under 
the meaning of the words "laborers" and "workmen" used in the 
statute, and were not so intended. Aleaander v. Parroio, 320. 

COSTS. See Appeal and Error, Witnesses, Ejectment, Eridges, County. 

COUNTY. See Bridges. 
1. Necessaries--Courthome.-The building and repairing of a courthouse 

by the county i s  a part of its necessary expense. Burgin u. Smith, 561. 
2. Quasi Ciorporations-State Agencies-Legislative Powers-Courthouse- 

Necessaries-Limitation. of E8penditure.-A county is  a quasi corpora- 
tion distinguishable from municipal corporations on the one hand and 
private corporations aggregate on the other hand. The Legislature 
has the power to  control and govern them a s  its creatures and politi- 
cal agencies, and a limitation imposed by a special act upon the cost 
of repairing a courthouse is  final, and may not be exceeded by the 
county authorities. Ibid. 

3. Courthouse- Legislative Powers -Necessaries -Limitations - Bond 
Issues - "Coulzty Script."-The notes or evidence of indebtedness 
issued by a county is within the meaning of a n  act authorizing a 
county to  issue "coupon bonds" or  "county script" for the purposes 
of improving the courthouse; and when the act  authorizes the issue 
not t o  exceed $5,000, a limit to  the cost of the improvements is placed 
in that  sum and not merely a limit t o  the amount of issue of bonds. 
Ibid. 

4. Same-Emessiae Issue-Void Notes.-When a special act of the Legis- 
lature places a limit upon the amount t o  be expended by a county in 
improving its courthouse, authorizing a n  issue of "coupon bonds" and 
"county script" not to  exceed a certain sum, notes in  excess of that  
amount given by the county for  the improvements under a n  entire 
contract calling for a larger amount than authorized, a r e  void. Ibid. 

5. Xame-Epecial Act-GeneraZ Pmers-Interpretation of Statutes.-When 
a special act  of the Legislature has imposed a limit upon the expense 
of a county to be incurred in  improving its courthouse, the commis- 
sioners cannot avoid the will of the Legislature as  therein declared 
by setting up  a general power of contracting debts for necessary ex- 
penses, limited only by the constitutional limitation of taxation, and 
thus under a n  entire contract made beforehand expend a larger 
amount for the purpose than that  prescribed by the special act. Ibid. 

6. Courthozcse-Acceptance-Necessaries-Legislatise Powers-Limitations 
-Emess-Bond Issues--Payment of Interest-Ratification.-When a 
county has issued bonds for the  improvement of i ts  courthouse in 
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excess of the amount limited therefor by the Legislature in a special 
act, the payment of interest by the county on all  the bonds does not 
have the effect of ratifying the bonds issued beyond the lawful limit, 
for  a ratification can have no greater force than, or exceed, a previous 
authority. 1 bid. 

7. Courthouse-Acceptance-Lateut Defects-Contracts, Breach of-Dam- 
ages-MaTa Fides.-After the owner has accepted a building from his 
contractor, he must show mala fides upon the part of the contractor 
in  inducing his acceptance, in order to  recover damages for latent 
defects alleged not to  have been discoverable a t  the time. Ibid. 

"COUNTY SCRIPT." See County. 

COURTS. See Jurisdiction ; Statutes ; Jurors. 
1. Bill of Revieu.-Superior Court-Judgment-8upren~e Court.--An action 

commenced in the Superior Court, in the nature of a bill of review in 
equity, will not lie to correct a n  alleged error apparent upon the face 
of a final judgment, where such judgment has been affirmed on appeal 
by the  Supreme Court. Hunter u. Nelson, 184. 

2. Justice's Court-JzLdgments-AppeaGDocketing-Laches of Justice- 
Prhc ipa l  and Agent.-A motion in the Superior Court for a recordari 
or a n  attachment under Revisal, 1493, .is the remedy given an ap- 
pellant for  the failure of the justice to send up a n  appeal, and it is 
no legal excuse for the appellant to  show that he had paid to the 
justice his fees and those of the clerk, and that  the justice had failed 
to  docket i t  a s  required by the statutes. The appellant mould thus 
make the justice his agent and for his neglect he would be responsible. 
YcKenxie u. Development Co., 276. 

3. Justice's Court-Appeal-Docketing-Judgment-Laches-id Appeal. 
An appeal from a judgment of a justice of the peace must be docketed 
a t  the next ensuing term of the Superior Court commencing ten days 
after the notice of appeal, and an attempted docketing a t  a later term 
is a nullity. Revisal, 307-8. Ihid. 

4. Discretion of Trial Court-verdict-~ei'ght of Evidetzce-Testimony of 
Witnesses.-Motion for new trial upon affidavit in respect to the 
testimony of a witness, and for that  the verdict is contrary to the 
weight of the evidence, are  matters strictly within the discretion 08 
the lower court. Bouldh  u. Daniel, 2%. 

5. Verdict-Non Ohstante-Discretionary Power--4ppeal and Error- 
Judgnwnt.-When the trial judge has erroneously held that the de- 
fendant is entitled t o  judgment non ohsta?zte ueredicto, he has exer- 
cised no discretionary power, and judgment upon the verdict in plain- 
tiff's favor will be rendered in the Supreme Court. Shives v. Cotton 
Mills, 290. 

6. Issues, Material-Issues Set Aside-Judgment-Discretion-Appeal and 
Error.-The setting aside of material issues found by the jury in  
favor of a plaintiff, which, in connection with the other issues, mould 
entitle him to recover, and giving judgment on the verdict as  it  then 
stood for defendant, does not involve matters resting within the sound 
discretion of the trial judge, but those of "law or legal inference," 
from which an appeal lies; and error in  setting aside the issues being 
found by the Supreme Court a judgment for plaintiff will be ordered. 
Drewry .v. Davis, 295. 
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7. Justice of the Peace-Pleadings-Record-Jurisdiction.-A substantial 
statement of the cause of action brought before a justice of the peace 
should appear in the summons, pleadings, or otherwise in his record, 
so a s  to  show jurisdiction; and the method of pleading generally 
adopted of issuing a summons for defendant to appear and answer a 
complaint upon a cause of action not stated, is disapproved. In  this 
case, for a recovery of $194.78, the court inferred an action upon 
contract from the use of the word "indebted," though otherwise the 
magistrate's jurisdiction mould not have appeared. Love v. Haffines, 
358. 

8. Justice of the Peace-Appeal-Time of Docketing-CriminaZ Term.- 
Revisal, sec. 607, requiring the justice to make a return to the Supe- 
rior Court and to file the return of the appeal within ten days after 
serving of notice, etc., applies to  criminal as  well a s  civil terms, and 
upon failure of the appellant to docket his appeal a s  required by law, 
whether the next term be criminal or civil, the appellee may have the 
case placed upon the docket and move to dismiss according to the 
provisions of Revisal, see. 1493. Ibid. 

9. flame.-An appellee may by his own laches or conduct waive his right 
to dismiss a n  appeal from a justice's court to  the Superior Court 
for failure of appellant to perfect his appeal under Revisal, secs. 607 
and 1493, as such matters relate only to irregularities in  the procedure 
and not to the inherent jurisdiction of either court;  and the appellee's 
motion under the latter section is too late when made upon the trial 
of the cause in the Superior Court after evidence has been introduced. 
'Ibid. , 

10. Contempt.-In these proceedings for contempt no error is found on 
appeal after an examination of the evidence and findings of the lower 
court. Irz r e  R. R., 467. 

11. Appeal and Error-Weight of Evidence-Discretion.-It is within the 
sound discretion of the lower court to determine whether the verdict 
of the jury should stand as  being against the weight of the evidence, 
and its decision is not reviewable. Cates v. Telegraph Go., 497. 

12. Recorder's Court-Jurisdiction-Constitutional Law.-The Act of 1909, 
ch. 633, see. 4, creating a Recorder's Court of Nash County, giving i t  
the jurisdiction of courts of a justice of the peace and additional 
jurisdiction of offenses below a felony, declaring such to be petty 
misdemeanors, and providing for a n  appeal to the Superior Court, 
does not contravene the State Constitution. Constitution, Art. ITT, 
secs. 2, 12, and 14. The Court follows former precedents. S. v. 
Collins, 648. 

COURTS, FEDERAL. See Removal of Causes ; Corporation Commissioners. 

CRIMIKAL TERM. See Courts. 

CROSSINGS. See Railroads. 

CUSTODIA LEGIS. See Habeas Corpus. 

DAMdGES. See Measure of Damages ; Carriers. 
1. Carriers of Freight-Unreasonable Delay-SpeciadNotice.-A verdict 

of special damages awarded against a common carrier, arising from 
its unreasonable delay in transporting and delivering goods to the 
consignee, will be sustained upon the question of knowledge, when 
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DAXAGES-Cot1 tin ued. 
from the evidence it  appears that  the shipment was a sawmill edger, 
weighing about one thousand pounds, shipped "open," to a consignee 
whose business was known to the carrier to be that of running saw- 
mills, the character and manner of the shipment being such that the 
jury could fairly presume that the carrier knew i t  was for a special 
purpose or present use. Lumber Co. v. R. R., 23. 

2. Witnesses-B'alse Testimony.-A witness is not liable for damages for  
alleged willful and false testimony given by him in a former case, 
upon the ground that by reason thereof the plaintiff had lost his suit 
in  the former action. Such action mould not lie a t  common law, and 
there is no statute authorizing it. Godette v. Gaslzins, 52. 

3. Surface Waters-Diverting Natural Flow.--One is liable for damages 
caused to the lands of another by his diverting the natural flow of 
surface water thereto. Roberts v. Baldwin, 407. 

4. Private Nuisance-Light and Air-"Spite Pe?zce"--Motive.-Ordinarily 
the owner of lands may erect such improvements thereon as  he  sees 
fit, and any resultant injury to the adjoining owner is damwum absque 
injuria; but he mag not, without liability as  for a private nuisance, 
erect an unsightly "spite fence" on his own land for the sole malicious 
purpose and effect and without benefit to himself, of shutting out the 
light and air from his neighbor's windows. Barger v. Barringer, 433. 

5. Same-Prescriptive Rights.-Plaintift' and defendant had erected a wire 
divisional fence between their adjoining lands whereon they resided, 
and thereafter the plaintiff, a s  chief of police of the town, reported, 
in accordance with his official duty, the filthy condition of defendant's 
stable. From vengeance and malice, and without benefit to himself, 
the defendant then erected a very rude and unsightly board fence 
eight feet, six inches high on his own side of the division fence, 
within four feet of plaintiff's window, so as  to shut out his view, light 
and air therefrom: Held, that  though a prescriptive right in  light 
and air cannot be acquired, the defendant's motive in constructing 
the fence in the manner indicated can be considered, and he will be 
liable for damages as  for  maintaining a private nuisance. Ibid. 

DAMAGES, REMOTE. See Xeasure of Damages. 

DANGEROUS INSTRUMENTALITIES. See Negligence. 

DEADLY WEAPON. See Murder ; Rfanslaughter. 

DEATH BY WRONGFUL ACT. See Railroads. 

DEATH OF PARTY. See Abatement. 

DEBT OF ANOTHER. See Contracts. 

DECLARATIONS OF WIFE. See Evidence. 

DEEDS AKD CONVEYA4NCES. See Contracts ; Vendor and Vendee ; Mort- 
gagor and Mortgagee ; Railroads ; Husband and Wife. 

1. Reformatiotz-Evideace Bufficient-Questions for Jury.-The evidence 
to reform a written deed must be clear, strong and convincing, but 
when the testimony is sufficient to carry the case to  the jury, a s  on 
an ordinary issue, the judge can only lay this down as  a proper rule 
to guide the jury in  their deliberations, and i t  is for them to determine 
whether in a given case the testimony meets the requirements of this 
rule as  to the degree of proof. G ~ a y  v. Jenkins, 80. 
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2. Same-Positive Fraud.-A grantor who can read and write, by merely 

signing a deed, is not necessarily concluded from showing that, a s  
between the original parties, i t  was induced by a positive act of fraud 
on the part of the grantee, and that  he was deceived and thrown off 
his guard by the grantee's false statements and assurances designedly 
made a t  the time, and reasonably relied on by him. Ibid. 

3. Lands-Contract to Conveg-Insufficierzt Deed-Teader of Sufficient 
Deed, When i n  Time.-In actions where the remedy by specific per- 
formance is indicated, if the vendor of lands can make a good and 
sufficient title a t  any time before final decree, it  is sufficient; and 
when the vendee, having made a partial paymeut on the purchase 
price, finds that  the vendor's wife is not of age, and refuses to  accept 
deeds on that  account, and brings suit to recover the partial payment 
he  had made, a tender by defendant and his wife, the latter then being 
of age, of a good and sufficient deed during the course of the pro- 
ceedings will be held a sufficient compliance with the contract. Lewis 
v. Gay, 168. 

4. Hame-Agreement to Rescind-Evidence-Questions for  Jurv.-In a n  
action to recover partial payment made on an executory contract for  
the sale of lands, the deed being refused by the vendee on discovering 
that  vendor's wife, signing the deed, was not of age, and thereafter 
pending the proceedings, vendee refused to accept a good and sufficient 
deed from the vendor and his wife, the latter then being of age, i t  is 
competent to show that by par01 or by matter in  pais, the parties had 
agreed to rescind the contract, and under conflicting evidence the 
question thus raised should have been submitted to the jury. Ibid. 

5. Lands-Contract to Conve-greement to Rescind-Purchase Price- 
Agreement Implied.--When parties to  a contract to convey lands 
mutually agree to rescind the same, in the absence of any stipulation 
to  the contrary, the law implies a promise to repay such amounts as  
may have been paid by the vendee on the purchase money. Ibid. 

6.  Consideratioa-Fraud-Jlofiey Advanced-Equity.-A conveyance ob- 
tained by one whose position gave him the power and influence over 
the grantor, without proof of actual fraud, shall not stand a t  all, if 
without consideration; and where there has been a partial or inade- 
quate consideration i t  shall stand only a s  a security for the sum paid 
or advanced. Bellauzy u. Andrews, 256. 

7. Railroads-Easenzent, Reservation of-Fee.--A provision in a deed of 
lands to a railroad company for depot purposes, that  the grantor 
should have the right to erect a warehouse partly on the lands de- 
scribed and conveyed, provided a width of 115 feet be left to the 
railroad company, reserves to the grantor a descendible, assignable 
and transferable easement therein for the stipulated purpose and to 
the extent specified in  the deed. Ruffifi v. R. R., 330. 

8. Sarnze-Words of Inheritance.-An easement in fee in lands reserved by 
the owner in his deed thereto, does not require the use of the words 
of inheritance, for the thing excepted is not granted and the grantor 
retains i t  by virtue of his original title. Ibid. 

9. Kame-Statute.-Under the Code of 1883, see. 1280, a reservation by 
the grantor in  his deed of an easement in  the lands conveyed will be 
construed to be an easement in the fee unless the contrary intent ap- 
pears from the conveyance. Ibid.  
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10. Same-Deternri?zable Pee-Rights Appurtazant-Pcrmisslve User.-A 

stipulation in a deed of land to a railroad company for depot purpbses 
was that  the grantor shall have the right to erect warehouses along 
certain sides.of the lands, provided they do not encroach upon any 
portion of the depot ground of the width of 115 feet, and in accordance 
with such right the grantor erected a warehouse partly on his own 
land and extending upon the lands conveyed a distance of twenty- 
three feet, which was occupied continuously as  such since its erection 
by the grantor, his heirs and assigns: Held, (1) whether by may of 
reservation or exception, the grantor retained for warehouse purposes, 
a determinable fee in the land conveyed to the extent of the twenty- 
three feet ;  ( 2 )  that this right was appurtenant to the land corered 
by the other part of the warehouse; (3) that  the question of whether 
a permissive user of a railroad right of way mould ripen title to the 
easement reserved did not arise. Ibid. 

11. Unregistered-Parties-Enforceable.-An unrecorded bond for title is 
good and enforceable as  between the original parties. Jordan v. Ins. 
Co., 341. 

12. Title-Boundaries-A&"eement of Parties--Evidence Inwnateria1.- 
When i t  is agreed between the parties in a suit to establish title to 
land that the controversy depended upon the beginning corner of E. 
grant, and if so found the controverted territory would not be covered 
by plaintiff's grant, evidence of declarations for the purpose of estab- 
lishing certain,pine and maple corners of a grant to G. is irrelevant. 
Land Co. v. Lumber Go., 390. 

13. Contracts to Convey Lands-Guara?ztee of A7urnber of Acres-Pcwol 
Evide?zce.-In an action to reform a written contract to convey land 
in conformity with an alleged guarantee of the vendor that the tract 
contained a certain number of acres, which, in fact, i t  did not contain, 
i t  is  not necessary that the guarantee be in writing. The require- 
ment imposed in this case, by the trial judge, that plaintiff show that 
defendant had omitted the guarantee from the written instrument, 
was not to defendant's prejudice and therefore not reversible error. 
Sterfi u. BewAow, 460. 

14. Mutual Mistake-Color.-\\?hen defendants, the heirs a t  law of plain- 
tiff's grantor, have failed to  set aside his deed to plaintiff for mistake, 
which admittedly covered the locus ~ T L  quo, the deeds incident to the 
title become the property of the plaintiff, the grantee, as  muniments 
of his title, and thereafter the occupation of the grantor, or his heirs, 
even if adverse, would be without "color.': -Woore v. Uoore, 555. 

15. Nutun1 Jlistuke-Parties-Beneficiul Owner-Declaratio~zs-Evidence- 
Res Gestce.-A. conveyed by deed to C. certain of his lands, and C. 
conveyed the same to Mr., the plaintiff, who brings his action against 
A. for possession, the action involving title, and the death of A. being 
suggested, his heirs are made parties defendant: Held, (1) if prop- 
erly pleaded, the equitable defense is available that,  by mutual mis- 
take, the land in controrersy was embraced in the description of the 
deed from A. to C . ;  ( 2 )  C. was not a necessary party as he had 
conveyed all his interests in the land to plaintiff, and especially when 
he was practically the beneficial owner of the land from the beginning ; 
(3) the declarations of the plaintiff that  there was a mistake in  the 
deed from A. to  C. as contended for by the defendants, are  competent 
evidence, being by the principal party in interest, made in the treaty 

1 5 1 4 7  737 



INDEX. 
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or purchase and directly relevant to the issue. So f a r  a s  i t  appears 
in this case, i t  was a pertinent fact in the res g e s t ~ .  Ihid. 

16. Description Indefinite.-When the descriptive part of a deed is indefi- 
nite, so it  does not define the lands to be conveyed, the established 
rules to ascertain the intent of the parties are not capable of applica- 
tion. Cathey u. Lumber Co., 592. 

17. Same-Indefinite P a r t  of Definite Whole.-A conveyance of a part of a 
tract of land must itself furnish the means by which the part can 
be located-i. e., a subject-matter either certain within itself, or capa- 
ble of being made certain by recurrence to something extrinsic to 
which the deed refers. Ibid. 

18. Same-Evidence Dehors.-When, in a conveyance, the boundaries of 
an entire tract of land containing 724 acres are  described with exact- 
ness, of which 327 acres were intended to be conveyed, but without 
any words indicative of their location in the larger tract, or by which 
they can be identified or set apart, the deed is void for  indefiniteness 
of description and may not be aided by par01 and extrinsic evidence 
as  to the location of the land intended to be conveyed. Ibid. 

19. Description-Irzterprftatiorz of Deeds-Haber1dum.-From the descrip- 
tive words of this deed it  appeared that the grantor intended to con- 
vey an undefined 327 acres from a definitely described tract of 724 
acres, a s  will also appear by the habendunz; "to have and to hold the 
aforesaid 327 acres, being a part of the aforesaid tract of land " Ibid. 

20. Husband and Wife-Ezisting Debts-l+auduleat Cowveyances-Princi- 
pa2 and Agent.-A deed made by defendant to his wife without a 
valuable consideration and for the purpose of avoiding the obligations 
incurred t o  the Government under the distiller's bond, which plaintiff 
has signed as  surety prior to  the execution of the deed, the property 
conveyed being practically the entire estate of the defendant, the 
principal of the bond, is fraudulent and void as  against the surety 
having been compelled to pay the bond. Graeher u. Sides, 596. 

21. Registration-3otice.-The registration of a deed made by the principal 
on a distiller's bond, to his wife, for the purpose of escaping liability 
on the bond, and avoid liability as  to his surety who was forced to 
pay for his default thereunder, is not notice to the surety that  i t  was 
made to defraud him, when he did not then know of his principal's 
default, or that  he would be called upon to pay anything a s  surety. 
Ibid. 

22. Probate - Certificates - Adjudication-Szihstarttial Compliance-Suffi- 
ciency-Supreme Court-Appec~l and Error.-A substantial require- 
ment with Revisal, secs. 999 and 1001, is all that is necessary to be 
observed by the clerk of the Superior Court of the county wherein 
the land lay, in passing upon the certificates to a deed thereto made 
and executed in another State; and when objection to the validity of 
registration is  made on that  ground and it  appears of record on appeal 
that  the certificates made in such other State are  in  fact  sufficient, 
the validity of the registration will be declared and upheld by the 
Supreme Court. Kleybolte v. Timber Co., 635. 

23. Probate-Cert i f icates-Adjudicat ion-Sub Compliance.-When a 
deed in trust made and executed beyond the borders of this State 
conveying lands herein has been there acknowledged and probated 
before a notary public, and (unnecessarily) the clerk of the Supreme 
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DEEDS AND CONVEYANCES-Continued. 
Court, in compliance with a statute there, has certified the official 
character of the notary and his authority as  such, i t  is a sufficient 
compliance with Revisal, secs. 999 and 1001, for the clerk of the 
Superior Court of the county wherein the land lay, to certify that  
"the foregoing and annexed certificate of (naming the clerk) a clerk 
of the Supreme Court, etc., duly authenticated by his official seal, is 
adjudged to be corFect, in due form, and according to law, and the 
foregoing and annexed deed of trust is adjudged to be duly proved, etc. 
Ibid. 

DEFECTS. See Negligence. 

DEFENSE. See Process ; Constitutional Law ; Arbitration and Award. 

DELIVERY. See Notes ; Telegraphs. 

DEMURRER. See Parties. 
1. Actions, Misjoinder of-Negligence-Personal Injury-Loss of Eon's 

Services-Parties.-The joinder of a cause of action brought by a son, 
a n  employee, to recover of defendant cotton mill, his employer, dam- 
ages for a personal injury alleged to have been caused by the latter's 
negligence, with that  of the father to  recover for the loss of the son's 
services alleged to have been caused by the same negligent act, is  
demurrable on the ground of misjoinder of parties and causes of 
action. Revisal, see. 469. Thigpen v. Cotton Mills, 97. 

2. Pleadings-Distinct Defenses-As to One-Procedure.-Under Revisal, 
see. 4853, when a pleading contains averments of separate and dis- 
tinct offenses, a n  adverse litigant may demur to one of such defenses 
and reply to another. Mottu v. Davis, 237. 

3. Pleadings-Admissiorzs.-Every demurrer directed to the incapacity of 
the plaintiff to sue, to  the misjoinder of parties or causes of action, 
or to  jurisdiction, admits the facts alleged for the purpose of the 
demurrer. Quarry Co. u. Construction Go., 345. 

4. Pleadings-Misjoinder-Parties-Causes of Action.-When the com- 
plaint alleges that  the defendant is indebted to each of the two parties 
plaintiff in  different amounts for goods sold and delivered, in  this 
case crushed rock for  street purposes, under a contract with one of 
them, the other performing a part of the contract of the coplaintiff 
with the consent of the defendant, a demurrer for misjoinder of 
parties and causes of action is bad: ( a )  if the defendant were solely 
liable to  one of the plaintiffs under his contract for both amounts, 
the joinder of the other plaintiff would be superfluous and harmless; 
( b )  and, if he were responsible to both plaintiffs upon a joint contract, 
i t  would be bad, for both of them would be interested in both causes 
of action. The precedents upon this principle reviewed, discussed 
and applied by WALKER, J. Ibid. 

6.  ~ourts>urisdiction-procedure.-A party defendant may enter a spe- 
cial appearance for the purpose of demurring to the jurisdiction of 
the court, and have the court determine and inform him of the 
validity of proceedings affecting a substantial right, and he is not 
required to test the validity by disobedience, and thereby risk the  
process of contempt. Warlick v. Reynolds, 607. 

DISCHARGE. See Asylums ; Judgments. 

DISCRIMINATION. See Constitutional Law. 
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DIVIDING STREAM. See County. 

DIVINE WORSHIP. See Evidence. 

DIVORCE. See Marriage and Divorce. 

DOCKETING. See Courts. 

DOMESTIC INDUSTRIAL CORPORATIONS. See Corporations. 

DOWER. 
Executors and Administrators-Debts-Xales-1issets.-When the widow's 

claim of homestead is rightfully denied in proceedings by the admin- 
istrator on partition to sell lands to  make assets to  pay her deceased 
husband's debts, an order directing that  her dower be assigned, and, 
subject thereto, the land be sold for assets, is the proper one. S i m  
mons u. Respass, 5. 

DUE COURSE. See Notes. 

DUE PROCESS. See Constitutional Law. 

EASENENTS. See Cities and Towns; Deeds and Conveyances; Water and 
Watercourses. 

EJECTMER'T. 
1. Lands-Title-Common Source-EstoppedBurden of Proof.-An action 

of ejectment, under our present procedure, is a n  action to recover 
land, placing the burden upon the plaintiff to  establish title in himself 
good against the world, or good against the defendant by estoppel, 
or t o  show a common source of title with the defendant so a s  to bring 
himself within the rule of conrenience, sometimes called an estoppel. 
Bryan u. Hodges, 413. 

2. Title-Defendant's DeniadVerdict-Costs.-In an action of ejectment 
the jury found the issue as  to title in  plaintiff's faror, except as to 
a small tract of land, and, also, that  they were not entitled to  recover 
damages: Held, that  as  defendants denied plaintiff's title and right 
of possession to the entire tract i t  was error for the trial court to 
refuse plaintiff's motion to tax them with the costs, their disclaimer 
not being broad enough. Ibid. 

EJECTMENT OF PASSENGERS. See Carriers of Passengers. 

ELECTIOX. See Equity ; Damages ; Taxation ; Bond Issues. 

ELECTIONS. See Quo Warranto. 
Clerks of Court-Board of County Cnnvasscrs-Decisions-Collateral At- 

tack.-The decisions or judgments of the county board of canvassers 
are  not of such conclusiveness or finality as  to  exclpde collateral 
attack, and the use of the word, "judicially" in  Revisal, see. 4350, does 
not enlarge the meaning of see. 2694, Code, in respect thereto. 8. a. 
Midgett, 1. 

ELECTRICITY. See Contributory Negligence. 
Defects, Employee to Repair-Negligence, Rule of.-An electric company 

does not owe the same duty to a competent workman employed to 
remedy a dangerous defect in its system as i t  does to the public, i ts 
patrons or its ordinary employees, in, respect thereto; and when such 
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ELECTRICITY-Contiwed. 
employee is killed while thus engaged, it  is error for t h e  trial judge, 
in an action by his administrator for damages for the negligent 
killing, to t ry the case upon the theory that the same principles a s  to  
negligence apply. White 2;. Power Co., 356. 

ENDORSEMENTS. See Notes. 

ENTRY. See State's Lands. 

EQUITABLE OWNER. See Trusts and Trustees. 

EQUITY. 
1. Nzcperior L"our'tsJu?isdietion-Purol Trusts.--When i t  is  alleged that  

plaintiff's deceased father had created a parol trust under a deed in 
her favor in  certain of his real and personal property, and that he 
had subsequently executed a paper-writing declaring the trusts, which 
defendants had destroyed, the action is properly cognizable in the 
Superior Court, to enforce the trusts declared, whether the writing 
be a deed or a will, and it  can give relief in its equity jurisdiction; 
and leave given the plaintiff to probate the paper as  a deed, or will, 
under penalty of dismissal, is erroneous. Ricks u. Wilson, 46. 

2. Bame-Trustee Ex Naleficio.-And if i t  should be established that the 
executor acquired the property by the deeds and under the will by 
fraud, the court, in administering the equities and doing substantial 
justice between the parties, will decree the executor a trustee em 
maleficio for  plaintiff's benefit and prohibit him and those claiming 
under him from setting up title; may require the executor to give 
bond pmdente lite; may make such further interlocutory orders as  
may be expedient and right to preserve the rights of the parties. 
Xununer v. Xtaton, 198. 

3, Name-Remedy a t  Law.-When it  appears that  a suit has been properly 
brought against one of the defendants in the Superior Court to  set 
aside a will, for the reason of certain equities arising in setting aside 
a deed upon the ground of fraud, and necessary to be administered in  
order to give adequate and complete relief, i t  should be dismissed as  
to another defendant when relief can be had as  to  her in  proceedings 
to caveat the will before the clerk (probate court) and concerning 
whose rights i t  is not necessarr for the courts of equity to  interfere. 
Ibid. 

4. Same-Infirmities-Interpretatiolz of Stntutes.-An endorsee will not be 
affected with notice of an infirmity in  a negotiable instrument taken 
from the payee without recourse and arising from a breach of war- 
ranty in  a n  executory contract between the original parties, when i t  
does not appear that he was aware of its terms, or there was nothing 
in the contract restricting the negotiability of the note or indicating 
fraud or imposition or an existent breach; and this is true though 
the note or instrument may contain on its face a n  express statement 
of the transaction which gives rise to the instrument. Revisal, 1905, 
see. 2153. Case of Howard v. Kimbnll, 65 N. C., 175, cited and com- 
mented on. Ibid. 

5. Pleadings.-In order to obtain equitable relief the party seeking it 
must allege such facts as  will entitle him to it. YcFarland v. Go?.%- 
well, 428. 
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ESTATES. See Wills. 
Contingent Remainders, Sale of-Statutes-ConstitutionaZ Law.-Revisal, 

see. 1590, providing for the sale of contingent remainders, is consti- 
tutional and valid. Smith v. Miller, 620. 

ESTOPPEL. See Insurance ; Evidence ; Judgments. 
AppeaZ and Error-Res Judicata-Evidence.-When the contents of rec- 

ords in a former suit, upon which a plea in estoppel or res judicatca 
is based, do not appear on appeal, the Supreme Court will not pass 
upon the question as there is no evidence to support the plea. Baker 
v. Brown, 12. 

EVIDENCE. See Questions for Jury ; Nonsuit ; Verdict ; Issues ; Pleadings ; 
Demurrer ; Arbitration and Award ; Notes ; Witness. 

1. Competent in Part-Objections and Emceptions.-When a part of the 
testimony of a witness is competent and relevant, an objection to his 
entire testimony will not be sustained. Savings Bank v. Chase, 108. 

2. Depositions-Motion to Suppress, When Made.-An objection and mo- 
tion made in the trial of the cause to suppress a deposition taken 
therein for that the deposition was taken before the filing of the 
answer or issue joined, is made too late. The motion, a t  least, 
should have been made before the trial was entered won. Freeman 
v. Brown, 111. 

3. Depositions, When. Used-Answer.-A plaintiff' is not required to delay 
taking the deposition of a witness in a cause until after answer is fiied. 
Revisal, see. 1647. Ibid. 

4. Blaves-Marriage-Instructions-Legitimate Children.-Upon the ques- 
tion of inheritance by the children of slaves, dependent upon what 
constituted the married relationship of slaves before their emanci- 
pation, it was not error of the trial judge to charge that the jury 
were to ascertain from the evidence whether the claimants were the 
children of A. and E., and not whether they were the legitimate chil- 
dren, especially when more definite instructions were not requested. 
Walker v. Walker, 164. 

5. Agreement to Rescind-Questions for Jurg.-In an action to recover a 
partial payment made on an executory contract for the sale of lands, 
the deed being refused by the vendee on discovering that vendor's 
wife, signing the deed, was not of age, and thereafter pending the 
proceedings, vendee refused to accept a good and sufficient deed from 
the vendor and his wife, the latter then being of age, i t  is competent 
to show that by par01 or by matter in pais, the parties had agreed to 
rescind the contract, and under conflicting evidence the question thus 
raised should have been submitted to the jury. Lewis v. Gay, 168. 

6. Appeal and Error-Empert Witness-Qualification-Record.-When evi- 
dence is offered and ruled out by the trial judge the burden is upon 
the appellant to show on appeal that prejudicial error was committed. 
And an exception to the exclusion of expert evidence is not tenable 
on appeal when it does not appear of record that his Honor failed, 
when requested by appellant, to find the preliminary question of the 
qualification of the witness as an expert, or that the evidence excluded 
was competent. Lumber Co. v. R. R., 217. 

7. "Opinion Evidence"-Qualification-Competencu.-For "opinion evi- 
dence," as distinguished from expert evidence to be competent, there 
must be evidence tending to prove that the witness, by whom it is 
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EVIDENCE-Colzt inued. 
offered, has had personal observation and knowledge of the facts 
and conditions of the subject-matter upon which it  is offered, as  well 
as  that,  from his practical training and experience, he can aid the 
jury in  reaching a correct conclusion. Ibid. 

8. Hame.-In this case defendant offered the "opinion" of its experienced 
engineer as  to whether the burning of plaintiff's lumber near defend- 
ant  railroad company's right of way was caused by a spark alleged 
to have come from a defective smokestack on defendant's engine, or 
from plaintiff's own mill. It did not appear that the witness had 
personal observation of all the pertinent and material facts and cir- 
cumstances, and i t  is held that  his opinion relative to the cause of 
the fire was incompetent. Ibid. 

9. Restrictive-Exceptions-Appeal and Brror.-When evidence is compe- 
tent for  some purpose, its general admission is not reversible error 
unless the appellant asks a t  the time of the admission that i t  be 
restricted. Tise u. Thomasville, 279. 

10. Discretion of Trial Court-Verdict-Weight-Testimony of Witnesses. 
Motion for new trial upon affidavit in  respect to the testimony of a 
witness, and for that  the verdict is contrary to the weight of the 
evidence, are  mat tek  strictly within the discretion of the lower court. 
Bouldin v. Daniel, 283. 

11. Boundaries-Declarations.-Declarations of deceased persons and com- 
mon reputation, under certain circumstances are received here a s  
evidence on questions of private boundary, the limitations as  to  dec- 
larations being that  they should have been made ante litem motam; 
that  the declarant is dead when they are offered and was disinterested 
when they were made; and as  to  both species of evidence it  is required 
that the testimony should attach itself to some monument of boundary 
or natural object or be fortified by some evidence of occupation and 
acquiescence tending to give the land some fixed and definite location. 
Lumber Co. v. Triplett, 409. 

12. Banze-Presence of Dec1arant.-In the case of declarations i t  is not 
required that  the declarant should be physically present a t  the point 
indicated if he describes the same so that it  can be located with a 
reasonable degree of certainty. Ibid. 

13. Appeal and Error-Weight-Discretion of Court.-It is within the sound 
discretion of the lower court to determine whether the verdict of the 
jury should stand as  being against the weight of-the evidence, and 
its decision is not reviewable. Cates u. Telegraph Co., 497. 

14. Questions for Jurg.-In this case the lower court erred in  not submit- 
ting the case to the jury, there being sufficient legal evidence in  plain- 
tiff's behalf. As i t  may prejudice the party against whom the ruling 
is made, the Supreme Court did not discuss the evidence, but called 
attention to the rulings in sundry cases. Busbee v. Land Go., 513. 

15. Exceptions Confined.-Objection to the answer of a witness to  a ques- 
tion asked him will not be sustained when i t  appears that a portion 
of the answer was competent. The objection should be made to that  
part which is claimed to be irrelevant. H7~azu v. Telegraph, Co., 638. 

16. Notes of Committing Justice.-The notes of evidence made by a com- 
mitting magistrate upon the hearing are  not conclusive as  to  the 
testimony of witnesses examined. 8. u. Hooper, 646. 
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EVIDENCE-Co+zti.nued. 
17. Same-Parol-Independent Recollection.-On the trial in the Superior 

Court i t  is competent for purposes of contradiction, to offer par01 
evidence as to what a witness testified to upon such preliminary 
examination. Ibid. 

18. Indictment-Proof-Variance.-There is no fatal variance between the 
allegation of a bill of indictment and the proof, the former charging 
the burning of "a certain shop and storehouse," g i ~ i n g  its ownership 
and its occupancy as "used in the trade of woodworking by H.," and 

. the latter tending to show that defendant was seen to set fire to the 
"H. workshop." 8. v. Arthur, 653. 

19. Criminal Cases-Supreme Court-Newly Disco?;ered--Power of Court. 
A new trial in criminal cases will not be granted by the Supreme 
Court upon the grounds of newly discovered evidence. Ibid. 

20. Burning Barn-Motive-Brror.--It is competent for the State in show- 
ing motive upon the part of defendant in burning a barn for which 
he was being tried, and which was being used by the witness as a 
tenant a t  the time, to ask witness, on direct examination, whether he 
opposed defendant's application for membership in  a certain lodge; 
but i t  was error in  the trial judge to admit in evidence a t  an early 
stage of the trial, and before defendant had put his character a t  issue, 
the answer of witness that  his reason for  doing so was that  defendant 
"had been convicted of stealing and sent to the chain-gang." S. v. 
Barrett, 665. 

21. Same-Harmless Error.-Error committed in admitting as evidence 
the reason of witness in opposing defendant's application for member- 
ship in  a certain lodge, to show motive for the burning of a barn, used 
by witness as a tenant, for which defendant was being tried, to wit :  
defendant "had been convicted of stealing and sent to the chain-gang," 
is cured by the subsequent admission thereof by the defendant when 
under examination a s  a witness in his own behalf. Ibid. 

22. LibedJudgments-Dicta.-In an action for  libel, brought in the State 
court, for publishing that  one A., while judge of a certain special 
United States court, was corruptly influenced in his judgment in  
allowing certain fees to attorneys in disproportion to the value of the 
services rendered, the opinion of a justice of the Supreme Court of 
the District of Columbia, delivered in an action to enjoin the payment 
of the fee, in which he stated as  his opinion, that the fees were reason- 
able is  incompetent as  evidence, particularly in riew of the decision 
of such justice that  his court had no jurisdiction to  pass upon the 
fee. 8. v. Bzctler, 672. 

23. Becondaru-Bloodhounds.-Evidence of the conduct of a bloodhound in 
tracking the accused after the offense was committed is competent 
to  corroborate other evidence competent a s  tending to establish his 
guilt. S. v. Spivey, 676. 

24. Declarations-Res Gesta?.-The declarations of deceased made directly 
after he received the fatal  shot, that  defendant had shot him because 
he saw him, is competent against defendant on trial for the murder 
of deceased, when i t  appears that  the declaration mas made spon- 
taneously, without design or premeditation. Ibid. 

25. Criminal Actions-Husband and Wife-Wife's Declarations.-While the 
wife is not a competent witness against the husband in the trial of a 
criminal action, her declarations made in his presence under circum- 
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stances naturally calling for  his reply if untrue, concerning which 
he remained silent, are competent when tending to show his guilt of 
the offense charged. 8. v. Record, 695. 

26. Crin~inaC Actions-Larceny and Recei~iq-Questions for Jzcr?~.--Evi- 
dence is sufficient to go to the jury upon the trial for larceny and 
receiving, which tends to show that the articles were found in the 
defendant's home two weeks after the theft;  that tracks led from the 
place of the theft to defendant's home; he denied the theft, said that  
he knew that  the articles afterwards identified were not there, ap- 
appeared excited, and remained silent when his wife claimed them 
for his own and in his hearing. Evidence that the goods were found 
in defendant's home two weeks after the commission of the theft is 
of itself sufficient. Ihid. 

27. Divine Worship-Interpretation of Statutes.-When i t  appears that the 
members of a certain family were accustomed to gather annually for 
a family reunion a t  their different homes, and that  a t  some time 
during the day a religious service was usually had : Held, that testi- 
mony to the effect that defendant shot a pistol several times within 
one hundred yards of a residence when such service was going on, 
is not sufficient to sustain an indictment under Revisal, see. 3706, 
which makes it  a misdemeanor to disturb divine worship held a t  a 
place where people a re  accustomed to meet for divine worship, the 
evidence failing to show that defendant was in view of the meeting 
or that he was aware that religious services were being held. S. v. 
Starnes, 724. 

EXCEPTIONS. See Objections and Exceptions ; Reference. 

EXECUTIONS. See Judgments. 

EXECUTORS AND ADMINISTRATORS. 
1. Debts-Sales-Assets-Dower.-When the widow's claim of homestead 

is  rightfully denied in proceedings by the administrator on partition 
to sell lands to make assets to  pay her deceased husband's debts, an 
order directing that her dower be assigned, and, subject thereto, the 
land be sold for  assets, is the proper one. Simmons v. Respass, 5. 

2. Fiduciary Capacity-Sale to Make Assets-Suit of Creditors-Jurisdic- 
tion.-It is a fiduciary duty of the personal representative of deceased 
to sell land to make assets to  pay his debts, when the personal prop- 
erty is insufficient, and upon his failure to do so an action will lie in 
the Superior Court by a single creditor to subject the land to the 
payment of his claim, though the action may be converted afterwards 
into a creditors' suit. Yarborough v. Xoore, 116. 

3. Debts-Sale of Lartds-Imocent Purchaser-Infants-Parties-Repre- 
sentation-Proces8.-An innocent purchaser for value without notice 
of land sold under judgment of the Superior Court by the personal 
representative of deceased to make assets to  pay his debts, takes 
free from the claim of children, not in  esse, a t  the time of sale, to 
whom the lands descend subject to the life estate of their father, 
when the father, as  life tenant, had been served with process and was 
bound by the order of sale. Ibid. 
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FALSE PRETENSE. 
Special Verdict -Intent - Verdict Defective - Appeal and Error  - New 

Trial.-Defendant being indicted under Revisal, 3432, the jury found, 
by special verdict, that  a certain mercantile company issued aluminum 
checks, redeemable in merchandise, to the laborers of a certain 
lumber company whose names were furnished i t  by the latter com- 
pany, and that  defendant obtained one of these checks upon his false 
statement that he was one B., a laborer whose name had thus been 
furnished, and that  he obtained no goods on the check: Held, no 
judgment on the verdict can be rendered, and a new trial ordered; 
tlle court is confined to the facts found, and there was a failure of 
the jury to find defendant's intent to  defraud, and also to  find the 
facts of the agreement or arrangements existing between the mercan- 
tile and lumber companies respecting the issuance by the former of 
these checks. S. a. HcCloud, 730. 

FALSE TESTIMONY. See Damages. 

F E E  DETERMINABLE. See Deeds and Conveyances. 

FEE, RESERVATION OR. See needs and Conveyances. 

FLOATING RIGHTS. See Railroads. 

FORGERY. 
1. Deeds and Conveyances-Publication-Intent to Defraud-Declarations 

--Natural Evidence-Hearsaq.-When defendant is tried for  forging 
a deed from his father, since deceased, t o  himself, and uttering and 
publishing i t  with an intent to  defraud the other children and heirs 
a t  lam, defendant may show by a State's witness that  deceased had 
acknowledged to this witness the execution of the deed, with deceas- 
ed's declaration a t  thc time that defendant had done more for him 
than any other of his children had done, etc.; (1) it tended to show 
the disposition of the father towards the son a t  the time the deed 
was alleged to have been executed by the father;  ( 2 )  i t  was natural 
evidence and the only obtainable evidence of the intent of the grantor, 
and an exception to the rule of hearsay evidence. 8. v. Draugkon, 
667. 

2. Same.-While such declarations are  not direct evidence that  the father 
executed the deed, which the son is being tried for forging, i t  is a 
material circumstance tending to show it and excluding such evidence 
is reversible error. The questions raised in  this case by defendant 
upon the plea of "former acquittal" are  not passed upon on this 
appeal a s  they may not again arise. Ibid. 

FRANCHISE. See Cities and Towns. 

FRAUD. See Evidence ; Judgment ; Insurance ; Contracts ; Deeds ; Issues ; 
Notes ; Wills ; Taxation ; Trusts. 

FRAUD AND DECEIT. See Contracts. 

FUNDS, MISAPPLICATION OF. See Issues. 

GAMING CONTRACTS. See Contracts. 

GRATUITOUS BAILEE. See Carriers of Passengers. 
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HABEAS CORPUS. 
1. Custody of ChiZd-Rights of Parents-Third Persow.-In the exercise 

of a sound legal discretion subject to review on appeal, the court 
in habeas corpus proceedings may, in proper instances, order the child 
into the custody of some third and fit person against the claims of the 
father and mother therefor. I n  re Turner, 474. 

2. Same-Industrial Bchool-Custodia Legis-Visiting, Etc.-It appearing 
from the findings of the lower court in habeas corpus proceedings 
for the custody of a child that both parents claimed i t ;  that tha 
father was improvident and traveled from place to place without a 
fixed place of abode; that the mother was scarcely a fit person, and 
resided beyond the borders of the State; the court ordered the child 
into the custody of the Home Industrial School at  Asheville and that 
the father pay $80 for its care and maintenance there, with leave to 
the parents to visit and have access to it under the order and super- 
vision of the court, the child to spend one-half the time during vaca- 
tion with each of her parents, each to give a bond for $300 for the 
return of the child ta the jurisdiction of the court, retaining the 
cause for further orders: Held, no error, with the modification that 
the mother should not have the custody of the child in such a manner 
as to enable her to remove the child beyond the court's jurisdiction. 
Ibid. 

HARMLESS ERROR. See Appeal and Error; Notes. 

HAZARDOUS OCCUPATION. See Master and Servant. 

HEALTH. See Cities and Towns. 

HOMESTEAD. 
1. Rights of Widow-ChildreniConstitution-Interpretation-The widow 

by a second marriage of one who died seized and possessed of land 
leaving no children by her, is not entitled to the benefit of a home- 
stead therein, when he has left children by his first marriage, though 
they are adult. The meaning of the language of the Constitution is 
too plain for construction, that in speaking of children the instrument 
refers to children of the deceased owner. Constitution, Art. X, sees. 
2, 3, 5. Simmons u. Respass, 6. 

2. Eoecutors and Administrators-Debts-~Yales-Assets-Dower.-When , 

the widow's claim of homestead is rightfully denied in proceedings 
by the administrator on partition to sell lands to make assets to pay 
her deceased husband's debts, an order directing that her dower be 
assigned, and subject thereto, the land be sold fqr assets, is the proper 
one. Ibid. 

3. Judgments-Executions-Lands-Purchnse Price-Exemption.-A judg- 
ment debtor cannot claim his homestead exemption in lands upon 
which execution has been issued under a valid judgment on his note 
given for their purchase price and so certified in the transcript dock- 
eted in the Superior Court. BilUngs v. Joines, 363. 

HOURS OF SERVICE. See Railroads. 

HUSBAND AND WIFE. See Witnesses; Deeds. 
1. Deeds and Conuegances-Married Women-Principal and Agent-Fraud 

-Reformation of Deed.-In an action to reform a deed of a married 
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HUSBAKD AND WIFE-Continued. 
woman, evidence is sufficient which tends to show that defendant, 
acting through her husband as  her agent, bargained to sell the whole 
of her certain lot, which was not measured a t  the time but afterwards 
asGrtained to have a frontage of sixty-five feet, and that her hus- 
band, thereafter, induced, by fraudulent acts and representations, the 
plaintiff to accept a deed conveying only a frontage of fifty feet, 
learing out a large portion of a house which was to have been in- 
cluded in the conTeyance, and that she received the purchase price 
for the sixty-five foot lot ; and an instruction is correct, that the jury 
should find for plaintiff if defendant knew the whole lot was not 
conveyed and that plaintiff was deceived thereby and induced to 
accept the deed thinking it  conveyed the whole lot bargained for. 
Bell u. Mdones, 85. 

2. Same-Equitable Relief.--When a feme covert admits a contract for 
the sale of a certain lot of her land by her agent, and has received 
the purchase money, she cannot profit by his fraud in inducing her 
grantor to accept a deed for a smaller lot, and thus profit by his 
f raud ;  but she will be held as trustee of the unconveyed property to  
the end that the agreement may be executed; and equity will decree 
correction of the deed, and if such is not done, the registration of 
the decree as  a conveyance. Revisal, 567. Ibid. 

3. Tort-Husband's Liability.-The husband living with his wife is jointly 
liable with her for damages resulting from a n  injury received by a 
customer through the negligence of a clerk in her store, if she is 
liable therefor. Revisal, 2105. Brittingham u. Rtadiem, 299. * 

INDICTMENT. 
1. Bill - Offense Charged -Evidential Afatters-Surplusage-Motion to 

Quash.-The use of superfluous words in a bill of indictment should 
be disregarded, and i t  is error to dismiss a bill on motion to quash 
which sufficiently charges "an unlawful sale of liquor by the small 
measure," because of other matters therein found by the grand jury 
which are  only evidential. Revisal, see. 3254. R. u. Wyme, 644. 

2. Bill of-Offense Charged-Special Verdict.-The grand jury cannot find 
a special verdict by adding evidential matters to a bill of indictment 
which otherwise sufficiently charges the offense. Ibid. 

3. Same-Questions for  Jury.--Evidential matters contained in a bill of 
indictment can furnish no ground for  the trial judge to consider 
quashing the bill, when otherwise i t  is sufficient, as  such would be an 
invasion of the province of the petty jury. Ibid. 

4. Superior Court-Quashing Bill.-An indictment for a n  assault with a 
deadly weapon is a misdemeanor and cognizable by the Recorder's 
Court of Nash (Laws 1909, ch. 633), and the Superior Court of that 
county properly quashed the bill for want of original jurisdiction, 
the indictment having been found after the law creating the recorder's 
court had been enacted. AS. v. Collins, 648. 

5. Proof-Evidence-Variance.-There is no fatal  variance between the 
allegation of a bill of indictment and the proof, the former charging 
the burning of "a certain shop and storehouse," giving its ownership 
and its occupancy as  "used in the trade of woodworking by H.," and 
the latter tending to show that defendant was seen to set fire to the 
"H. workshop." S. u. Arthur, 653. 
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IND,IC!W1\~IENT---Con timed. 
6. Presentment-Limitation of Actions.-An indictment or presentment 

marks the beginning of the prosecution and arrests the running of the 
statute of limitations. Revisal, see. 3147. S. u. Williams, 660. 

7. Divine Worship-Evidence-Picnics.-A meeting of the kind described 
is fully protected from wrongful and willful interruption by see. 3704 
of the Revisal, but the charge is made under see. 3406, and, on the 
facts presented, the defendant was entitled t o  the instruction, that if 
the jury should find the facts to  be a s  testified, they would render a 
verdict of not guilty. S. v. Stames, 724. 

8. Definiteness-Failure to Work Road-Proof-Motion i n  Arrest.-In this 
case the motion in arrest of judgment should have been allowed, the 
warrant  being fatally defective in  failing t o  allege that  defendant 
was assigned to work the road, for  the failure of which he was tried 
and convicted, and the prosecution failing to  negative the payment 
of one dollar allowed by law in lieu of service. X. v. Green, 729. 

I INFANTS. See Sales ; Parties. 

I INFERIOR COURT. See Statutes. 

1 INHERITANCE, WORDS OF. See Deeds and Conveyances. 

INJUNCTION. See Appeal and Error. 
1. CourtsJurisdiction-In Personam.-An injunction can onIy operate in  

personam, and unless jurisdiction of the party can be acquired, the 
attempted procedure is  a nullity, and on motion properly made it 
should be dismissed. Warlick v. Reynolds, 606. 

2. Judgments-Lands-Leuy-Quieting Title.-The plaintiff showing title 
to lands by deed expressing a valuable consideration, made and 
recorded prior to  a n  attachment levied theieon by a judgment debtor 
of his grantor, may maintain his action to quiet title under the provi- 
sions of chapter 763, Public Laws of 1903, amending chapter 6, section 
1, Public Laws 1893, now Revisal (Pell's), see. 1589; and when 
defendant has answered alleging fraud of plaintiff in  the procurement 
of his deed, a n  injunction will lie restraining the sale under the levy 
until the issue of title can be determined. Crockett u. Bray, 615. 

i. Injunctions Dissolved-Appeal and Error-Continued-Bor~d-ProceG 
we.-The Supreme Court in this case having overruled the, judgment 
of the lower court in dissolving the plaintiff's injunction, requires the 
plaintiff to give a bond in a certain named sum, payable to defendant, 
with sureties approved by the Superior Court clerk, with order that  
defendants be notified of its tender that they may object to  its suffi- 
ciency; the bond to be filed within fifteen days from the filing with 
said clerk of a certified copy of this opinion, and conditioned to pay 
costs of the action and the principal and interest of the debt, if de- 
fendant's right of attachment and execution on the lands in  question 
be finally upheld. Ibid. 

1 INJURY TO REALTY. See Venue. 

1 INNOCENT PURCHASER. See Sales ; Notes ; Partnerships. 

I N  PAR1 DELICTO. See Insurance; Statutes. 
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INSANE PERSONS. 
1. Hospitals-Directors atzd Huperintendent-~ischargr-~egligenci-1%- 

terpretatio?~ of 8tatutes.-The directors and superintendent of a 
hospital for the insane acting under the provisions of Revisal, see. 
4596, in discharging or releasing a patient therefrom, cannot be held 
responsible in damages by the subsequent killing by such patient of 
another under a charge of negligence. Revisal, see. 4560. Bollh~ger 
v. Rader, 383. 

2. Same-Proximate Cause.-The act  of a n  insane person in killing an- 
other about six months after his discharge or release by three direc- 
tors and the superintendent of a hospital for the insane under 
authority conferred by Revisal, see. 4596, was a mere condition arising 
from the discharge or release, which the directors and superintendent 
by the exercise of ordinary care and caution, could not have antici- 
pated, foreseen or expected, and for which they could not be held 
responsible in damages as  arising from negligence on their part. Ibid. 

3. Burden of Proof-Verdict-Recommendation for Mercv-Home Doubt- 
Proof Required.-Upon the trial of a criminal offense in which the 
plea of intermittent insanity a t  the time charged is  set up as  a defense, 
a verdict rendered that  "we return a verdict of guilty; we ask the 
mercy of the court for the reason that some of the jurors have some 
doubt as  to the sanity of the defendant," is sufficient for conviction, 
the first sentence being a complete verdict, and the balance surplusage, 
merely recommendatory, showing that some doubt existed in the 
minds of some of the jurors, but not sufficient to overcome the require- 
ment that the burden was on defendant to prove insanity to their 
satisfaction, H. u. Hancoclc, 699. 

INSANITY. See Contracts. 

INSTRUCTIONS. See Iesues. 
1. Euidetzce-Questions for  Jury.-An instruction, "If you find by the 

greater weight of the testimony that the plaintiff's evidence on the 
fourth issue is  not positive and supported, then you will answer that  
issue 'Yes,' " is properly refused as invading the province of the jury 
to pass upon the weight and sufficiency of the evidence. Baker v. 
Brown, 12. 

2. Entire-Verdict Directing-Evidence Conf1ictitzg.-A requested instruc- 
tion directing the jury to  answer each of several issues in a certain 
manner, if they believed the evidence, is not correct when there is 
conflicting evidence as  to  one or more of them. The instruction being 
asked in its entirety every substantial and integral part must be 
correct in law. savings Ba& v. Chase, 108. 

3. Evidence-Demurrer-RuZing ReserueGHustained-Harmless Error.-- 
I t  is not improper for the trial judge to reserve his ruling on the 
evidence upon matters set out in a certain section of the complaint 
and to sustain the demurrer when the evidence is all in if i t  appears 
that  he should have done so. His instructions to  the jury t o  exclude 
such evidence from their consideration would cure the error, if any 
committed therein. Bedsole v. Lumber Co., 152. 

4. Hlaues-Marriage-Legitimate Children.-Upon the question of inher- 
itance by the children of slaves, dependent upon what constituted the 
married relationship of slaves before their emancipation, i t  was not 
error of the trial judge to charge that  the jury were to ascertain 
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INSTRUCTIONS-Continued. 
from the evidence whether the claimants were the children of A. and 
E., and not whether they were the legitimate children, especially when 
more definite instructions were not requested. Walker u. Walker, 164. - 

5. Contentions.-It is the duty of the trial judge to call the contentions of 
the parties to the attention of the jury when supported by the evi- 
dence, and his properly doing so can afford no just ground of excep- 
tion. Ibid. 

6.  Admonitions.-Impartial a d m o n i t i o ~  of the trial judge to the jury as 
to the importance of the case to the parties, is not just ground for 
exceptions. Ibid. 

7. Contracts, Interpretation of-Reasonable Nupport-Measure of Dam- 
ages-Value of Nervice-Harmless Error.-In a suit upon a bond and 
undertaking given to another for the support of an imbecile son, if 
he think it proper to live with the obligor, and if not, by construction, 
a reasonable allowance to the son in keeping with his condition in 
life, it was shown that the son was an average field hand and worth 
about $65 a year. The son lived with another person than the 
obligor: Held, (1)  it  was error in the trial judge to instruct the jury 
that recovery could be had of the amount necessary to support the 
son in his condition of life for the period he had not lived with the 
obligor, as it allowed no deduction for the value of the son's services 
during that time; (2)  it  appeared from the verdict that the jury had 
made this deduction, and the error was harmless. Rhyne v. Rhyne, 
400. 

8. Ejectment-Lands-Title-Qzcestions for Jury.-An instruction which 
erroneously assumes that plaintiff has established his title in an action 
of ejectment, when the issue in the case is one of mixed law and fact 
to be found by the jury, under instructions of the court, is properly 
refused. Bryan v. Hodges, 413. 

9. Findings-Criminal Cases-Formula-Appeal.-While the Court has 
held that an instruction to the jury, where the testimony permits if 
"they believe the evidence," etc., will not constitute reversible error, 
it  has been several times suggested as  a better formula in such cases 
to charge, "If the jury find the facts to be as testified by the wit- 
nesses"; and in criminal cases it should further state if they are 
"satisfied beyond a reasonable doubt" that the facts are as testified 
to by the witnesses. S. v. Ntarnes, 724. 

10. Divine Worship-Interpretation of Ntatutes-Euidence.-When i t  ap- 
pears that the members of a certain family were accustomed to 
gather annually for a family reunion a t  their different homes, and 
that a t  some t ~ m e  during the day a religious service was usually had : 
Held, that testimony to the effect that defendant shot a pistol several 
times within one hundred yards of a residence when such service 
was going on, is not sufficient to sustain an indictment under Revisal, 
sec. 3706, which makes it a misdemeanor to disturb divine worship 
a t  a place where people are accustomed to meet for divine worship, 
the evidence failing to show that defendant was in view of the meet- 
ing or that he was aware that religious services were being held. 
Ibid. 

11. Different Issues-Error Not Cured as to One.-An erroneous instruction 
upon one issue cannot be cured by an instruction upon a different 
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INSTRUCTIONS-Continued. 
issue, when i t  does not purport to do so, and when i t  does not appear 
w h ~ c h  instruction influenced the verdict of the jury on the first issue. 
Jones v. Ins. Go., 54. 

INSURANCE. See Pleadings. 
1. Title-Equitg-Proof.-As between the insured and a n  insurance com- 

pany, in  a n  action to recover upon a fire insurance policy, i t  is not 
necessary for the former to show by clear, strong and convincing 
proof, that he was the sols equitable owner of the property covered 
by the policy, this rule of proof not applying in such case. Modlilz v. 
Ins. Co., 35. 

2. Title-Essential Matters-Time of I?~quirg.--If i t  is essential for a n  
underwriter to know by what title the insurer holds the property, 
the inquiry should be made a t  the time of issuing the policy and not 
deferred until after the loss has occurred. Ibid. 

3. ~ortgages-~itle-l'olicg-~enefits Avoide&Waiver-Estoppel.-Exe- 
cution of a mortgage on the insured property so affects title as  will 
avoid an insurance policy then existing thereon and forfeit i ts benefit, 
if made without the knowledge or consent of the insurance company, 
and not attested a s  prescribed by the policy contract, unless the 
company thereafter, by its acts, conduct and statements has waived 
the effect of the mortgage and is estopped to assert i ts forfeiture. 
Ibid. 

4. Policies-Conditions-Waiwer.-It is not necessary that  the consent of 
an insurance company to a waiver of the conditions of a policy con- 
tract be in writing and attached to the policy, ab therein required, 
when such consent was given by the company itself. Ibid. 

5. Same-Arbitration-Nonwaa'uer-Agreement-Estoppel.-A "nonwaiver 
agreement" looking to the ascertainment of loss by fire under a fire 
insurance contract, affords no defense t o  the insurance company for 
its own acts, conduct and statements, constituting a waiver or estop- 
pel done and made afterwards with full  knowledge of all i ts rights 
and defenses and a knowledge of the causes of avoidance. Ibid. 

6. Standard Policies-Limitations of Actions-Interpretation of Statutes. 
The provision of a standard fire insurance policy, Revisal, sec. 4760, 
stating that no suit thereon shall be sustained, etc., "unless commenced 
within twelve months next after the fire," etc., must be construed 
in connection with Revisal, sec. 2809, to  wit :  that  the policy shall 
not "limit the time within which such suit or action shall be com- 
menced to less than one year after the cause of action accrued," and it  
is not barred if brought accordingly. Ibid. 

7. Fraud  and Deceit-Instructions-Unresponsive-Qthestions fo r  Jurg.- 
I n  a n  action of fraud and deceit against a life insurance company, in  
which i t  was alleged that  defendant obtained the policy from plaintiff 
by falsely and fraudulently representing that  he would receive back 
his premiums paid, and interest thereon, a t  the expiration of ten 
years, there was evidence that  plaintiff was told by one P., after he 
had received and paid premiums on his policy, that  the policy was 
worthless in that respect; that this was repeated to  defendant's agent 
who thensa id  that the policy was "as good a s  gold": Held, error 
for the judge to instruct the jury to  find the issue on the question of 
f raud and deceit in the affirmative if they found that  the agent had 
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said that the policy was "as good as gold," as such was not responsive 
to the issue: I t  likewise prevented the jury from finding the truth 
or falsity of the statement of P. Jones v. Ins. Co., 54. 

8. Life-Collateral Agreement-Policyholders-Preferre& Class-Revisal, 
4775.-When a policyholder surrendered his policy of life insurance 
for cancellation and received the surrender value, he cannot maintain 
an action against the insurance company upon an agreement made 
collaterally to the policy contract, and which is in direct contraven- 
tion to the Revisal, see. 4775, prohibiting discrimination among in- 
surants of the same class and equal expectation of life, etc. Smathers 
u. Ins. Co., 98. 

9. flame.-An agreement collateral to a policy contract of life insurance 
which selects a body of its policyholders not exceeding three hundred, 
and confers upon them such a property right in the funds of the 
company as to make the policies in this class self-sustaining in five 
or six years, is a distinction or discrimination between insurants of 
the same class and equal expectation of life, and prohibited by the 
statute. Revisal, see. 4775. Ibid. 

10. Ljfe - Collateral Agreement - Policyholders - Special Inductments - 
fltatutory Requirements.-When a collateral agreement delivered to 
insured with his policy of life insurance provided for the reduction 
of his premiums to be paid thereon, and is claimed to be the sole 
inducement moving him to take the policy, it is necessary for these 
inducements so claimed to be specified in the policy contract. Other- 
wise the collateral agreement is prohibited by the statute and not 
enforceable. Revisal, see. 4775. Ibid. 

11. flame-In Pari  De1icto.-A policyholder cannot enforce against the in- 
surance company a severable collateral agreement to his policy con- 
tract of life insurance which is prohibited by statute, Revisal, see. 
4775, upon the principle that the law was not passed for the benefit 
of the company resisting recovery, but for the protection of the policy- 
holders when it appears that the agreement is executory in character 
and gives him a preference over the general body of policyholders 
for whose benefit the statute was passed. In such cases the parties 
are in pari delicto. Ibid. 

12. pleadings-Benevolent Societies-Rejection of Member-Cause of Ac- 
tion.-The complaint alleging that plaintiff had been elected a mem- 
ber of defendant society by ballot, but that, subsequently, misled 
by false statement% to his prejudice, made by one of its directors, it  
rescinded its action to his humiliation and damage, states no cause 
of action, it appearing that the director acted in the line of his duty. 
Dunw v. Aid Society, 133. 

13. Benevolent Societies-Rejection of Member-Certificate-Contracts.- 
A complaint alleging that defendant society elected him a member and 
then rescinded its action before issuing him a certificate of member- 
ship, fails to set out a contract for the breach of which damages may 
be recovered. Ibid. 

14. Contracts, Written-Par01 Evidence-Contradictory.-In defense to an 
action upon a due bill specifying that $92.92 was due on a policy 
of life insurance, to be paid on the delivery of the policy by the agent 
of the company issuing it, it  is incompetent to set up by par01 that 
the contract was the surrender of a $1,000 policy for one for $2,000, 
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the latter of which was to be for life, and the annual payment of a 
premium of $9; and that the due bill was signed under an impression 
that it was an order to deliver the old policy under this contract. 
This would be a contradiction by par01 of the terms of a written in- 
strument and not admissible in the absence of fraud or mistake. 
Woodson v. Beck, 144. 

15. Pire-Loss-Denial of Liability-Proof-Waiver.-A distinct denial by 
a fire insurance company of liability under a policy after loss, and 
within the time prescribed for the proofs, upon the ground that there 
is no valid contract of insurance, is a waiver of proofs of loss. Jordan 
9. Ins. Go., 341. 

16. Pire-Title-Policy Provisions-Ownership.-A vendee of land under an 
executory contract of purchase, who has paid a portion of the pur- 
chase price and entered into possession is an "unconditional and sole 
owner" in fee simple in respect to the usual clause in a policy of fire 
insurance relating to the title; and such does not avoid the policy on 
the house under a provision therein that the policy shall be void if 
the interest of the insured is other than unconditional and sole owner- 
ship of the fee simple title, in the absence of allegation of misrepre- 
sentation as to title and encumbrances. Ibid. 

17. Same-Equity.-In relation to the usual clause relating to the title of 
the insured in a fire insurance policy, equity treats that as done 
which ought to have been done, or the doing of which the vendor and 
vendee contemplated in the final execution and consummation of the 
contract as specifically executed; and in the absence of allegation of 
misrepresentation of title and encumbrances, a policy is not void on 
the ground that the insured, in possession, held under an executory 
contract of purchase. Ibid. 

18. Health-Notice of Bickness-Interpretation of Contracts.-A policy of 
health insurance requiring "written notice to be given in ten days 
by the insured or his attending physician to the company" of the 
disease by reason of which the indemnity is claimed, by reasonable 
intendment and construction is to afford the company opportunity to 
investigate conditions for the purpose of preventing imposition, and 
means that the notice must be given "within ten days of the begin- 
ning of that part of the illness for which the insured claims payment." 
C r - 1 ~  v. Casualty Co., 465. 

19. Bame-Reasonable Notice-When Notice Nqt Required.-The notice to 
an insurance company of indemnity claimed under a health policy 
requiring that written notice be given to the company by the insured 
or his attending physician, is sufficient if given by any relative or 
friend, etc., acting on behalf of the insured, though their failure to 
do so when the insured is unable to request it is no bar on the in- 
surance. Ibid. 

20. Same-Health Policy-Notice of Sickness.-When the defense to an 
action to recover an indemnity for sickness under a health insurance 
policy is that notice was not given as required by the policy, and the 
judge, under an agreement of the parties, in finding the facts sets 
out evidence tending to show that plaintiff was incapacitated by the 
sickness to notify the defendant, or cause it to be notified, and 
evidence per contra, the court on appeal will set aside his judgment 
in favor of defendant on the evidence, and order a new trial. Ibid. 
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21. Life-Fraternal Orders-Good Btanding-Past Dues-Waiver.-In an 

action to recover upon a death certificate of the National Council 
U. A. M., i t  appeared that the insured was in arrears for weekly dues 
to the local lodge for eight months preceding his death. The condi- 
tion of the insurance, as stated in the.certificate, was that the insured 
must be a member in good standing in the subordinate lodge affiliating 
with the National Council, and in good standing of the Funeral Bene- 
fit Department; and by the Constitution and By-laws of the Order, 
that he would forfeit all his rights and privileges, except that of 
being admitted to the council chamber during its session, if he should 
become more than thirteen weeks in arrears for weekly dues: Held, 
(1) that under the express stipulations of the certificate on which 
the cause of action was based, no recovery could be had; ( 2 )  a pay- 
ment made by the local lodge to the National Council of a portion of 
certain fees due the latter by the former, necessary to preserve its 
connection and standing, could not be considered as a waiver. Wilkie 
v. National Council, 527. 

INTENT. See Mortgagor and Mortgagee ; Wills ; Contracts ; Forgery ; False 
Pretense. 

INTEREST, CONTINGENT. See Trusts and Trustees. 

INTERLOCUTORY ORDERS. See Appeal and Error. 

INTERSTATE COMMERCE. See Statutes. 

INTIMATION OF OPINION. See Power of Court. 

INTOXICATING LIQUORS. 
1. Noninto~icants-"Near Beern-License-Lawful Commodity-Prohib& 

tion Law.-"Near beer" and kindred non-intoxicating beverages men- 
tioned in chapter 438, Public Laws of 1909, are now recognized articles 
of commerce, and may lawfully be dealt in within this State, notwith- 
standing the general prohibition laws. Parker v. Griffith, 600. 

2. NonintoEicants - "Near Beer" - License-Issuance-Mandamus.-The 
commissioners of Union County, in conformity with chapter 438, 
Public Laws 1909, having levied a tax on "near beer" and kindred 
nonintoxicating drinks therein enumerated, the writ of mandamus 
will lie to compel the sheriff of the county to issue a license for its 
sale, upon his refusal to do so, as he is without discretion to grant 
or refuse the license. Ibid. 

3. SamePol ice  Powers.-A municipality having the power by its charter 
to levy a license tax on dealers in "near beer" and kindred drinks 
may consider the question both from the standpoint of revenue 
and police regulations, and with regard to the extraordinary oppor- 
tunities i t  affords for violating the prohibition law and the extra 
police surveillance it entails. 8. u. Danenberg, 718. 

4. Cities and Towns-Nonintoaicants-"Near Beer9'-Ordinances-Pre 
sumptions-license Prohibitive-Proof.-Giving the ordinance of the 
city of Charlotte, imposing a license tax of $1,000 on every dealer in 
"near beer" and kindred drinks the benefit of the presumption of 
reasonableness, the facts appearing of record in this case are not 
sufficient for the courts to say that the ordinance was unreasonable. 
Ibid. 
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5. Spirituous Liquors-Judgment-Motion to Arrest-General Law-Re- 

sult of Electio++Judicial Notice-Indictment.-A motion in arrest of 
judgment after conviction by defendant of violating the State prohibi- 
tion laws, chapter 71, Public Laws 1908, extra session, for that the 
bill failed to charge that  the election provided for had been held and 
resulted in favor of prohibition, mill not be sustained. The courts 
take cognizance of a n  election of this general character, and also of 
the proclamations of the Governor which, under the provisions of 
the act, had the effect of determining the result of the election. S. v. 
Swink, 726. 

6. Spirituous Liquors-Prohibition, State Law-Conviction-Punishment- 
Charter Provisions.-In this case the defendant was convicted of 
violating the State prohibition law, and the punishment is not con- 
fined to that  prescribed by the charter of the city of Asheville. Ib.ld. 

7. Power of Court-Witnesses-Contempt-Sumarg Punishment-Pres- 
ence of Jury-Intimation of 0pir;ion.-While the trial judge may sum- 
marily punish for  contempt committed in  the presence of the court, 
it is error to  order the defendant's witness in  the case into custody 
for perjury while on the witness stand. This is a n  invasion of the 
rights of the party wha had offered the witnesses and a n  intimation 
of opinion prohibited by statute. Ibid. 

ISSUES. See Contracts. 
1. Sufficient-Contributorg Negligence.-When the negligence of a fellow- 

servant is set up in bar of recovery and the judge below clearly gives 
the defendant the benefit of i t  by proper instructions under the issue 
of negligence, the refusal of the trial judge to submit a separate issue 
thereon is not error. Morrisett v. Cotton Mills, 31. 

2. Evidence.-The refusal of the trial judge to submit an issue upon which 
no .evidence whatever is offered is not erroneous. Ibid. 

3. Instruction-Error Not Cured as  to One.-An erroneous instruction 
upon one issue cannot be cured by a n  instruction upon a different 
issue, when i t  does not purport to do so, and when i t  does not appear 
which instruction influenced the verdict of the jury on the first issue. 
Jones v. Ins. Co., 54. 

4. Suflicient.-An issue is not open to objection which clearly arises from 
the pleadings, and under which any phase of the evidence and of the 
controversy may be presented. Bell v. McJolzes, 85. 

5. Evidence Immaterial-Harmless Error.-The admission or exclusion of 
evidence not pertinent to the inquiry or material to  the issue does 
not constitute reversible error. Freeman v. Brown, 111. 

6. Misapplication of Funds-Consent-Instructions.-Upon a n  issue as to  
whether the defendant fraudulently applied the plaintiff's money to 
his own use, the defense being that  the money was used with the 
plaintiff's consent, the question presented was whether the defendant 
had reasonable grounds to  believe from his intercourse with plaintiff 
that  it had been so agreed; and i t  was not error for the trial judge 
to omit to  charge as  to  whether the plaintiff assented to this use of 
the money by defendant, either expressly or impliedly, a s  such would 
tend to confuse the true meaning of the issue. Lumber Co. v. Rowe, 
130. 
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7. Determination of Gontroversu-Other Issues-Harmless Error.-An is- 

sue submitted tha t  does n i t  prejudice the rights of the complaining 
party, though unnecessary, the whole controversy being correctly 
determined upon another issue, is harmless error. Walker 9. Walker, 

8. Unnecessarlg-NegMgenc+One Damage.-When there is allegation and 
evidence that defendant negligently injured plaintiff by the derail- 
ment of its passenger train and the immediate running into it of 
another passenger train, the plaintiff can only recover one damage 
caused by the negligence of the defendant, and two issues as to 
damage are necessary. West v. R. R., 231. 

9. Gaming Contracts - Pleadings - Judgments-FrauadJurisdicti0n.-In 
the present case, being an action to recover on a judgment rendered 
in favor of plaintiff and against defendant in the State of Virginia, 
i t  appearing that personal service of process on defendant was had 
in the State of Virginia, and that said defendant appeared and by 
proper pleas raised the question whether the claim declared on arose 
on a gaming transaction and on inquiry duly had the question resolved 
against defendant, the parties are thereby concluded as to such 
question ; and it appearing, further, that the plea of fraud is not suffi- 
ciently averred, the only remaining issue arising on the pleadings 
is on the jurisdiction of the court, and the cause is sent back for the 
proper decision of such issue. Mottu u. Davis, 237. 

10. TechnicaZ Error-Verdict-Harmless Error.-This case was properly 
submitted to the jury upon conflicting evidence and under proper 
instructions; and while there was technical error committed as to 
one issue, it was cured in the manner in which the jury answered it. 
Young v. Mfg. Go., 272. 

11. Material-Set AsideJudgmmt-Discretio"i~-Appeal and Error.-The 
setting aside of material issues found by the jury in favor of a plain- 
tiff, in connection with the other issues, would entitle him to recover, 
and giving judgment on the verdict as i t  then stood for defendant, 
does not involve matters resting within the sound discretion of the 
trial judge, but those of "law or legal inference," from which an 
appeal lies; and error in setting aside the issues being found by the 
Supreme Court a judgment for plaintiff will be ordered. Drewl-y v. 
Davis, 295. 

12. Inconsistent-Verdict--Judgment.-The exception by appellant to a 
judgment rendered.on the verdict in favor of appellee, on the ground 
of inconsistent issues, cannot be sustained when it appears that ap- 
pellee was entitled to his verdict on the answer of the jury as to each. 
Btern 9. Bmbow, 460. 

JOINDER. See Parties. 

JUDGMENTS. See Evidence. 

1. Emecutors and Administrators-Debts--JudiciaZ Sales-Motion to Bet 
Aside-Fifidifigs-Appeal alzd Error.-The facts found by the judge 
of the Superior Court, having evidence to support them, are conclusive 
on appeal from his denial of a motion to set aside a judgment direct- 
ing that decedent's lands be sold by his personal representative to 
pay his debts. Clark's Code, see. 417. Yarborough v. Moore, 116. 
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2. Bummons -Publication - Persons Unknown - Defense After-Title- 
Purchaser.-Revisal, see. 449, allowing persons served with summons 
by publication to defend after judgment, etc., by its express terms 
does not affect the title to land acquired by a born fide purchaser of 
land a t  a sale therein decreed. Lawrence u. Hardg, 123. 

3. Other Btates-Estoppel.-By virtue of the Constitution of the United 
States and Acts of Congress in pursuance thereof, the judgments of 
the courts of other States are put upon the same footing as domestic 
judgments. Therefore, a judgment of such other courts, standing 
unreversed, in the absence of fraud or lack of jurisdiction, bars a 
recovery of the same cause of action subsequently brought in the 
courts of this State. Marsh v. R. R., 160. 

4. Other States-Pleadings-Demurrer-Merits-Estoppel.-A general de- 
murrer to the merits of the cause of action alleged in the complaint 
is ah admission of all matters of fact well pleaded, and a judgment 
of a court of competent jurisdiction of another State sustaining such 
a demurrer, in the absence of fraud, will bar recovery for the same 
cause of action brought in the courts of this State. Ibid. 

5. Same-Adolitional Allegations.-When a former judgment of a court, 
standing unimpeached, sustaining a demurrer to a complaint, is 
pleaded in bar of recovery, and it appears that every phase and 
essential feature of the controversy has been set out, that the cause 
and the parties are the same, a position that certain material facts 
stated in the pending action were not set out in the former one, 
cannot be sustained. Ibid. 

6.  Other BtatesJurisdiction-Parties-Subject-matte-In an action on 
a judgment recovered in a sister State, it  is open to defendant to 
allege and show a want of jurisdiction in the court rendering the 
judgment, either of the subject-matter or the parties litigant, and this 
is allowable, though the judgment sued on may recite jurisdictional 
facts. Mottu u. Davis, 237. 

7. Another State-Norzresidence-Summons-Ber- lack of 
jurisdiction of the person is not established by showing, without more, 
that process was personally served on a nonresident defendant while 
he was temporarily and of his own volition within the jurisdiction 
of the court rendering the judgment. Ibid. 

8. Other Btates-Fraud-Proof.-In an action in the courts of this State 
on a judgment rendered in a sister State it is open to defendant to 
allege and prove fraud in the procurement of the judgment, and the 
term fraud in this connection includes all such circumstances of 
fraud or imposition in procuring the judgment as would induce and 
authorize the courts of the original forum to interfere to prevent the 
enforcement of an unconscionable recovery. Ibid. 

9. Bame-Pleadings.-This defense of fraud involves an issue of fact, and 
in order to be available it is not sufficient to aver in general terms 
that a judgment was procured by fraud, but the alleged facts must 
be set forth with sufficient fullness and accuracy to indicate the fraud 
charged and to apprise the offending party of what he will be called 
on to answer. Ibid. 

10. Contracts, Impairment of-Legislation-Constitutional Law.-While 
judgments are sometimes spoken of as contracts of record, they are 
not in reality contracts, and are never so considered in reference to. 
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the clause in the Federal Constitution which forbids that contracts 
should be impaired by State legislation. Ibid. 

11. Name.-On the facts indicated, if it appeared that the court of the 
sister State rendering the judgment had jurisdiction of the cause and 
the parties, and that the question whether the transaction sued on 
was a gaming transaction had been expressly raised and determined 
adversely in that court, in such case, under Art. IV, see. 1, the judg- 
ment of the sister State would conclude the parties, the terms and 
very purpose of the article being to prevent all question in the courts 
of one State of the Union as to the validity of a cause of action which 
had been presented and decided in the courts of another. Ibid. 

12. Justice's Court-Appeadllocketirzg-Laches-Void Appeal.-An appeal 
from a judgment of a justice of the peace must be docketed a t  the 
next ensuing term of the Superior Court commencing ten days after 
the notice of appeal, and an attempted docketing a t  a later term is a 
nullity. Revisal, 307-8. MacKenxie u. Development Co., 276. 

13. Judgment N m  Ohstante-P1eadbgs.-While the common-law rule has 
been relaxed so that a judgment non obstante veredicto may some- 
times be granted the defendant, it  is only when the pleadings entitle 
him to it irrespective of the verdict. Shives v. Cotton Mills, 290. 

14. Appeal and Error - gureties-Contribution-Procedure-Final.-Ordi- 
narily, a court is not permitted to determine the rights to contribution 
between the sureties on a bond until there has been payment made in 
excess of the rightful proportion ; but as the matter presented in this 
appeal was the lower court directing execution on a judgment there- 
tofore obtained against the principal and sureties on his bond, the 
order of the lower court sufficiently partakes of the nature of a final 
judgment for the Supreme Court to express its opinion. Comrs. u. 
Dorsett, 307. 

15. Executions-Lands-Purchase Price-Homestead Ezemption.-A judg- 
ment debtor cannot claim his homestead exemption in lands upon 
which execution has been issued under a valid judgment on his note 
given for their purchase price and so certified in the transcript dock- 
eted in the Superior Court. Billings u. Joines, 363. 

16. Set Aside-Fmud-Allegatio?ts Necessarg.-To invalidate a judgment 
for fraud i t  is necessary to allege the facts constituting the fraud 
with sufficient certainty and fullness to apprise the opposing party 
of what he is called upon to answer; and in an action to restrain 
an  execution issued thereunder, the mere allegations that the judg- 
ment is fraudulent, illegal and void, and that the transcript, execu- 
tion and levy and all other proceedings are illegal, are insufficient. 
Ibid. 

17. Public b'choo1s.-A public schoolhouse cannot be sold under execution, 
except with legislative authority, and a judgment in favor of a sub- 
contractor, or those furnishing materials for its construction, would 
be in vain, and the courts will therefore not render such a judgment. 
Hardware 00. v. b'chools, 507. 

18. Lands-Levy-Quieting Title-Injunction.-The plaintiff showing title 
to lands by deed expressing a valuable consideration, made and 
recorded prior to an attachment levied thereon by a judgment debtor 
of his grantor, may maintain his action to quiet title under the provi- 
sions of chapter 763, Public Laws of 1903, amending 'chapter 6,  sec- 

759 



INDEX. 

JUDGMENTS-Continued. 
tion 1, Public Laws 1893, now Revisal (Pell's) , see. 1589 ; and when 
defendant has answered alleging fraud of plaintiff in the procurement 
of his deed, an injunction will lie restraining the sale under the levy 
until the issue of title can be determined. Crockett u. Bray, 615. 

19. Suspended-Reasonable PeriolGPower of Court.-The power of a court 
having jurisdiction of a cause to suspend judgment temporarily on 
conviction of a criminal for some special purpose or for some deter- 
minate and reasonable period of time was recognized a t  common law 
and ordinarily obtains a t  the present day in courts of general juris- 
diction and holding terms a t  stated periods. 8. v. Hilton, 687. 

20. Suspended - Terms - Compliance-Discharge-Xubseguewt Sewtence- 
Power of Court.-When it appears that defendant had pleaded guilty 
to the offense charged in the indictment and the judgment was sus- 
pended upon his payment of costs and his giving bond to appear a t  
court from term to term to show good behavior, sentence may not 
be imposed after an indefinite suspension of judgment, when every 
condition attached to the order has been complied with, the fine and 
costs paid, the defendant discharged by order of court and the cause 
removed from the docket. Ibid. 

JUDICIAL NOTICE. See Statutes. 

JUDICIAL POWERS. See Corporation Commission. 

JURISDICTION. See Sales ; Equity ; Judgments ; Corporation Commission ; 
Removal of Causes. 

1. Buperior Courts-Parol Trusts-Equity.-When it is alleged that plain- 
tiff's deceased father had created a parol trust under a deed in her 
favor in certain of his real and personal property, and that he had 
subsequently executed a paper-writing declaring the trusts, which 
defendants had destroyed, the action is  properly cognizable in the 
Superior Court, to enforce the trusts declared, whether the writing 
be a deed or a will, and it can give relief in its equity jurisdiction; 
and leave given the plaintiff to probate the paper as a deed, or will, 
under penalty of dismissal, is erroneous. Ricks v. Wilson, 46. 

2. Buperior Court-Procedure-Appellee's Laches-Waiver.-By docketing 
an appeal from a justice's court in the Superior Court, the latter 
court acquires, derivatively, the jurisdiction of the justice, and nothing 
more; and while the appellant may lose his appeal to the Superior 
Court unless perfected in the manner prescribed by the statute, the 
appellee must not sleep upon his rights, but make the motion to 
dismiss in apt time. Love v. Huflines, 378. 

3. flame.-An appellee may by his own laches or conduct waive his right 
to dismiss an appeal from a justice's court to the Superior Court 
for failure of appellant to perfect his appeal under Revisal, secs. 607 
and 1493, as such matters relate only to irregularities in the procedure 
and not to the inherent jurisdiction of either court; and the appellee's 
motion under the latter section is too late when made upon the trial 
of the cause in the Superior Court after evidence has been introduced. 
Ibid. 

4. Courts-8peciaZ Appearafice-Continuance of Motion-Waiver.-Juris- 
diction in case of actions in personam can only be acquired by personal 
service of process within the territorial jurisdiction of the court, or 
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by acceptance of service, or by general appearance, actual or con- 
structive, this last usually arising by reason of some motion in the 
cause which can only be made in behalf of one who submits his case 
generally to the court's jurisdiction. Warlick u. Reynolds, 606. 

5. Courts-Attorneys a t  Law-Special AppearanceCoatinuance of Mo- 
tion-Waiver.-By entering a special appearance, expressly restricted 
to the special purpose of moving to dismiss for want of jurisdiction, 
with a request for a temporary continuance of such motion, an 
attorney does not enter a general appearance, actual or constructive, 
or waive any rights of his client to dismiss accordingly. Ibid. 

6. Courts-Demurrer-Procedure.-A party defendant may enter a special 
appearance for the purpose of demurring to the jurisdiction of the 
court, and have the court determine and inform him of the validity 
of proceedings affecting a substantial right, and he is not required 
to test the validity by disobedience, and thereby risk the process of 
contempt. Ibid. 

7. Courts - Nonresidents - Damages - Attachment - Situs of Credits. - 
While an order may not be granted restraining the negotiation of a 
promissory note in the hands of a holder who is a nonresident of the 
State and beyond its borders, the action may not be dismissed when 
there are allegations of damages sustained by reason of fraud in the 
procurement of the instrument and an attachment issued in the cause 
has been levied on indebtedness of resident debtors to the holder, 
within the jurisdiction of the court. Ibid. 

JURORS. 
1. Improper Conduct-Court's Discretion.-While it is not proper conduct 

for a party litigant to talk to a juror sitting in his cause, it  is within 
the discretion of the trial judge to set the verdict aside, and his 
decision is not reviewable, when he had not said anything relating 
to the cause then being tried, and when it was found by the judge and 
appears to be harmless in its effect. Baker v. Brown, 12. 

2. Motions-Bet Aside Verdict-Additional Evidence-Court's Discretion.- 
When the trial judge has heard the evidence adduced upon a motion 
to set aside a verdict because of the improper conduct of a party in 
talking to a juror in his cause, it is within his discretion to refuse 
additional evidence, and his decision is not reviewable. Ibid. 

-JUSTICE'S COURT. See Courts ; Judgments. 

LANDLORD AND TENANT. 
Lessor and Lessee-Monthlg Payments-Lease-Tenant by the Year- 

Contract, Interpretation of.-A lessee paying rent by the month, but 
under a lease providing that it would be renewed from year to year 
for a period of four years, without change in its terms, upon his 
request in writing, and holding over from the first year without mak- 
ing such request, is a tenant by the year. And when he vacates the 
premises before the expiration of the year he is IiabIe to the lessor 
for the stipulated rent for the unexpired term, provided the latter, 
with reasonable diligence, could not have rented to another within 
that time. Holton v. Andrezos, 340. 
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LARCENY. See Carriers of Passengers. 
OrirninaZ Actions-Larceny and Receiuing-Evidence-Questio~zs for Jury. 

Evidence is sufficient to go to the jury upon the trial for larceny and 
receiving, which tends to show that the articles were found in the 
defendant's home two weeks after the theft; that tracks led from the 
place of the theft to defendant's home ; he denied the theft ; said that 
he knew that the articles afterwards identified were not there, ap- 
peared excited, and remained silent when his wife claimed them for 
his own and in his hearing. Evidence that the goods were found in 
defendant's home two weeks after the commission of the theft is of 
itself sufficient. S. u. Record, 695. 

LEGISLATIVE POWERS. See Constitutional Law ; Statutes ; Corporation ' 
Commission ; Venue. 

LEGITIMATE CHILDREN. See Evidence. 

LESSOR AND LESSEE. 
Monthly Payments-Lease-Tenant by the Year-Contract, Interpretation 

of.-A lessee paying rent by the month, but under a lease providing 
that it would be renewed from year to year for a period of four years, 
without change in its terms, upon his request in writing, and holding 
over from the first year without making such request, is a tenant by 
the year. And when he vacates the premises before the expiration 
of the year he is  liable to the lessor for the stipulated rent for the 
unexpired term, provided the latter, with reasonable diligence, could 
not have rented to another within that time. Holton u. Andrews, 340. 

LIBEL. 
Judgments-Dicta-Evidence.-In an action for libel, brought in the State 

court, for publishing that one A., while judge of a certain special 
United States court, was corruptly influenced in his judgment in 
allowing certain fees to attorneys in disproportion to the value of 
the services rendered, the opinion of a justice of the Supreme Court 
of the District of Columbia, delivered in an action to enjoin the pay- 
ment of the fee, in which he stated as his opinion, that the fees were 
reasonable is incompetent as evidence, particularly in view of the 
decision of such justice that his Court had no jurisdiction to pass 
upon the fee. S. u. Butler, 672. 

LICENSE. See Carriers of Freight ; Intoxicating Liquors ; Negligence. 

LIENS. 
1. Deeds and Conveyances-Assignment-Priorities-Taxes-Lety.-The 

sheriff and tax collector of a county are not entitled to priority of 
payment of taxes by the trustee of a corporation under a deed of 
assignment over creditors'who reduced their claims to judgment and 
had execution issued before the assignment was executed and recorded, 
the property being personal and they having failed to levy for the 
taxes due them, respectively. Revisal, 2863. AZemander v. Farrow, 
320. 

2. Corporations-Officers-Laborers and WorkmelzcStatutorg-I~terpre 
tation of Statutes.-Officers and owners of a corporation are not 
entitled, under Revisal, see. 1206, to priorities of payment for work 
and labor done by them over thesother creditors, as such officers do 
not come under the meaning of the words "laborers" and "workmen" 
used in the statute, and were not so intended. Ibid. 
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3. Bub-contractor-Material Men-Statutory Prouisions.-Those who have 
furnished a sub-contractor materials for the erection of a building 
and who have not acquired their liens on the property of the owner 
in accordance with the provisions of the statute, Revisal, secs. 2020, 
2021, stand only in the relation of creditors of the sub-contractor. 
Hall v. Jones, 419. 

4. Same-Contractor-Order-Acceptance.-When an order on the con- 
tractor given by a sub-contractor in favor of one furnishing the latter 
materials for the building has been unconditionally accepted by the 
former, to be paid from moneys coming into his hands under his 
contract with the owner, it  is a valid assignment of such moneys 
pro tanto, and good against the claims or demands of other material 
men who have likewise furnished the sub-contractor and who have not 
notified the contractor or acquired liens on the building in accordance 
with the statutory provisions. Ibid. 

5. Bame-Future Payments-Receiver-Completing Contract.-When, by 
unconditionally accepting an order given .on him by a sub-contractor 
in favor of one furnishing the latter material for the building, the 
contractor has made a valid assignment of funds coming into his 
hands under his contract with the owner for the payment of the debt, 
and thereafter the sub-contractor, a corporation, goes into the hands 
of a receiver who, by agreement, satisfactorily completes the work, 
the assignment is valid as to such sum or sums of money as may have 
become due under the accepted order as against material men, credi- 
tors of the sub-contractor, of whose claims the contractor had not 
been notified, and who had not acquired a lien under the statutory 
provisions. Ibid. 

6. Contractor-Contracts, Interpretation of-Pawents Reserved-Mate- 
rial Men-Trusts and Trustees.-A provision in a cpntract between 
the owner and a contractor to erect a building, that the architect shall 
make a monthly estimate of the labor and material put into the 
building during each preceding month, and the owner pay the con- 
tractor therefor after reserving a certain per cent, is for the benefit 
of the contractor and the protection of the owner, and does not create 
a trust in the reserved payments in favor of laborers and material 
men of a sub-contractor. For the material men to acquire a lien they 
must proceed under the statutes. Ibid. 

7. Public Schools-Sub-contractor-Materd Men-Statutory.-A building 
used for graded-school purposes is a public building upon which no 
lien can be acquired, except with legislative sanction. Hardware Go. 
v. Schools, 507. 

8. Statutory-Sub-contractor-Material Men-Debtor and Creditor-Priv- 
ity of Contract.-Between the sub-contractor or material man and 
the owner there is no privity of contract, and the former cannot make 
the latter their debtor except with his consent, or by following the 
provisions of the statute giving them a lien, and then only according 
to the status of the contract between the owner and the contractor 
with reference to the amount owed the contractor thereunder a t  the 
time of notice and the relation thereto of other like claimants. 
Revisal, secs. 2019, 2020, 2021. Ibid. 

9. Barn&-interpretation of Btatutes.-Revisal, secs. 2019, 2020, 2021, does 
not create the relationship of debtor and creditor between the owner 
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of a building and the sub-contractor or material man, except as to 
the extent of liens acquired in accordance with its provisions, and 
in the manner indicated. Ibid. 

10. Public Bchools-Sub-contractor-Material Men-f3tatutory.-Neither by 
the enforcement of a lien, nor by anything in the nature of an equita- 
ble proceeding, nor directly by sale under execution, was it the intent 
of Revisal, secs. 2019, 2020, 2021, etc., to subject one of its public 
corporations, organized as necessary, to the admiliistration of its 
governmental affairs, to the privation or loss of its buildings for 
public school purposes. Ibid. 

11. Estates-Contingent Remainders, Sale of-Interests SafeguardeGVoid 
Decrees-Reinvestments-Funds in Ham&-Incompleted-Investment, 
Bale of-~otice-~rocedur+~ppea~ and Error.-In an action brought 
under the provisions of Revisal, see. 1590, to sell certain lands 
devised to E. for life and a contingent remainder to her children, i t  
appeared that to further a scheme to erect a hotel on one of the city 
lots, the court had decreed the sale of certain other of the lands and 
had appointed a commissioner to act in furtherance of its object. 
The lands were sold and the proceeds applied to the building of the 
hotel, but only having funds sufficient to erect the skeleton work of 
the hotel, other of the lands were decreed by the court to be sold, and 
their proceeds to be likewise applied; these would not be sufficient 
for the purpose, and when erected the hotel would not be a desirable 
investment, especially in the unfurnished condition in which it then 
would be left: HeZd, (1)  the decree for the further sale and rein- 
vestment was void, not meeting the statutory requirement that the 
interests involved should be properly safeguarded ; (2) that the court 
was without authority to order an investment or reinvestment of 
funds not then available, but depending upon the outcome of future 
sales of the land, and of this, notice was implied to third persons; 
(3) that the purchasers a t  the sale of the land derived a clear title 
thereto; (4) that the commissioner came under no personal liability 
to the contractor or material men of the hotel building; ( 5 )  that 
endorsers of a note made to procure money for building the hotel had 
no claim on the hotel lot; (6) that the commissioner sell the hotel 
lot and report to the court and that the proceeds be held for the 
benefit of the devisees to the extent of the value of the lots and the 
costs of improvements thereon free from the claims of material men, 
etc.; (7)  that the claim of priorities of material men among them- 
selves may not arise, in this case, as the hotel property may not 
bring sufficient to pay the amount to be paid to the devisees, and this 
question will not now be passed upon. Smith u. Miller, 620. 

LIGHT AND AIR. See Nuisance. 

LIGHTS AND SIGNALS. See Negligence. 

LIMITATION OF ACTIONS. 
1. Contracts to Convey-Consideration of Services-Deceased Persons- 

Failure to Perform.-To an action to enforce an express contract 
made by deceased to convey or 1eave.b~ will certain lands to plaintiff 
a t  his death, in consideration of continued services rendered thereon 
by plaintiff to him, the statute of limitations only begins to run from 
the death of the deceased or from the time he was to have-performed 
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LIMITATION OF ACTIONS-Continued. 
his part of the contract, or from the time it has been ascertained 
that he has failed therein. Freeman v. Brown, 111. 

2. Cities and Towns-Easements-Btreetmhe statute of limitations of 
actions does not run against an easement in lands acquired by a city 
for a street for the use of the public. New Bern v. Wadsworth, 309. 

3. Burface Waters-Permanent Damages-Easement.-The damage caused 
to the lands of another by the unlawful diverting of surface water 
thereon by means of a ditch is not barred by the three-year statute 
of limitations from the time the ditch was dug. The trespass is not 
continuing, but the irregular downpouring of the water upon the 
land, in varying quantities, to the injury of the land, and the recovery 
of damages is limited to those accruing within three years prior to the 
commencement of the suit, both as to annual or permanent damages, 
unless by acquiescence for twenty years the presumption of a grant or 
easement arises. Roberts u. Baldwin, 407. 

4. Mortgagor and Mortgagee-BeadProcedure-Invalid Mortgage-Equi- 
ties.-In a possessory action to recover lands and not to assert equita- 
ble rights to redeem the land, the ten-year statute, Revisal, see. 391, 
subsec. 4, has no application. McFarlanG v. Cornwell, 428. 

5. Btate's Lands-Entry-FrauIdPurchaser-Trusts and Trustees.-The 
plaintiffs, as heirs a t  law of an original enterer upon the State's 
vacant and unappropriated lands, brought suit to declare defendants 
trustees for them, alleging, and establishing by the verdict of the 
jury, that the one under whom defendants derived title had fraudu- 
lently procured an assignment of the entry of their ancestor, which 
was duly recorded. I t  appeared that defendants were purchasers for 
value and without notice in a line of grantors, also purchasers for 
value without notice, under conveyances duly recorded, for a period 
of more than seventeen years. The facts being uncontradicted, held, 
as a matter of law, plaintiffs' action to have defendant declared a 
trustee was barred after a lapse of ten years from the date of the 
grant to the time of the commencement of the action. Revisal, 399. 
Phillips v. Lumber Go., 519. 

6. Deeds and Conveyances-Fraud.-The statute of limitations does not 
begin to run against one who has executed a distiller's bond to the 
Government as surety, and was subsequently forced to pay by judg- 
ment the Government for his principal's default thereon, until the 
date of such payment, in his action to set aside his principal's deed 
made to his wife since he executed the bond for the fraudulent pur- 
pose of avoiding paying the bond. Graeber v. Sides, 596. 

7. Registration-Notice.-The registration of a deed made by the principal 
on a distiller's bond, to his wife, for the purpose of escaping liability 
on the bond, and void as  to his surety who was forced to pay for his 
default thereunder, is not notice to the surety that i t  was made to 
defraud him, when he did not then know of his principal's default, 
or that he would be called upon to pay anything as surety. Ibid. 

8. Indictment-Presentment.-An indictment or presentment marks the 
beginning of the prosecution and arrests the running of the statute 
of limitations. Revisal, see. 3147. 8. v. Williams, 660. 

9. No$. Pros. "With Leave." After the entry of a not. pros. "with leave," 
the prosecution remains as it was under the original finding of the 
grand jury upon the bill, and the statute does not begin to run there- 
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LIMITATIONS OF ACTIONS-Continued. 
from so a s  to bar the further prosecution of the indictment under a 
capias and arrest eventually ordered and made, in this case more than 
two years after the entry of the nol. pros. with leave. Ibid. 

LIMITATIONS OVER. See Estates. 
- 

LIS PENDENS. See Carriers of Freight. 

LIVING ISSUE. See Estates. 

MANDAMUS. 
Nonintoxicants-"Near Beer7'-License-Issuance.-The commissioners of 

Union County, in conformity with chapter 438, Public Laws of 1909, 
having levied a t ax  on "near beer" and kindred nonintoxicating 
drinks therein enumerated, the writ of mandamus will lie to  compel 
t h e  sheriff of the county to issue a license for its sale, upon his 
refusal to  do so, a s  he is without discretion to grant or refuse the 
license. Parker u. Cfriffith, 600. 

.MANSLAUGHTER. See Murder. 

MARKET HOUSE. See Cities and Towns. 

MARRIAGE. See Evidence. 

MARRIAGE AND DIVORCE. 
1. A Mensa-Wife's Separate Property-Improvement8 by H u s b a n a d  

Equity.-A husband, from whom a decree of divorce a mensa et thoro 
has been obtained by his wife, because of his misconduct, cannot 
assert any equitable right or claim for improvements made by him 
and with his money, on lands conveyed by her to  a trustee in  trust 
for  her separate use and enjoyment, in contemplation of the marriage, 
without request or inducement on her part. The decree is the result 
of his own acts, the improvements were made without suggestion of 
f raud or inducement on the part of the wife, and forms no basis for  
any equitable relief ,in his favor. Joyner v. Joyner, 181. 

2. A Mensa-Wife's Separate Property-Trusts a.nd Trustees-0onti.ngent 
Interests.-It appearing that  a wife, in  contemplation of marriage, 
executed a deed in trust for  her use and benefit providing a certain 
contingent estate, between herself and hysband, which may be de- 
feated by the happening of an event upon which i t  was made to 
depend; and that  a decree for divorce a mensa et thoro was obtained 
by her on the ground of the misconduct of the husband, the courts 
will not pass upon the contingent interests a s  the question may never 
arise. The possibility of condonation and resumption of the marriage 
relation is recognized by statute. Revisal, sec. 2111. Ibid. 

MARRIED WOMEN-SEPARATE PROPERTY. See Marriage and Divorce. 

MASTER AND SERVANT. See Negligence ; Deeds and Conveyances, Rail- 
roads. 

1. Fellow-servant.-One who is "second boss" in a cotton mill, under 
whose direction the plaintiff was employed, and was working a t  the 
time of receiving the injury complained of, is not his fellow-servant. 
Morrisett v. Cotton Mills ,  31. 
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MASTER AND SERVANT-Continued. 
2. Contributory Negligence-Officious Acts-Evidence.-The plaintiff was 

not guilty of contributory negligence in thrusting his hand into the 
machine to adjust it  while it was not running, and he was not guilty 
of an officious act because he was directed to so do by the master 
representative. Ibid. 

3. Parent and Child-Tort of Child-Servant-Agent-Parent's Liability. 
The mere relationship of parent and child does not make the former 
liable in damages for the tort or negligent act of the latter. I t  must 
be shown that he approved such acts, or that the child was his 
servant or agent. Brittingham v. Stadiem, 299. 

4. Parties-Joinder-Foreman-Medical Treatment.-In an action for 
damages for personal injury received by the plaintiff while a t  work 
within the scope of his employment for defendant corporation under 
the codefendant, F., its foreman, the complaint alleged that defend- 
ants failed to provide sufficient helpers for the work required of him; 
that he was required by defendants to do this work in a dark, dan- 
gerous, unsafe and unlighted place; that the injury was caused by 
certain specified negligent acts of both defendants; that the injury 
was made permanent by the careless medical treatment given by 
defendant I?., who was not a physician, with medicine furnished by 
the corporation, his codefendant, to be administered or applied by him 
to employees with like injuries : Held, that while the responsibility 
of defendant P., for the first occurrences is not alleged with the 
precision and fullness desirable, by fair intendment, both as to the 
original occurrence and the subsequent treatment, a joint wrong on 
the part of both defendants is sufficiently alleged under our statute, 
Revisal, sec. 469. Howell v. Fuller, 315. 

5. Independent Contractors-Joint Torts-Partition.-A railroad company 
cannot be held liable as a joint tort feasor with its independent con- 
tractor for an injury to an employee of the latter, when there is no 
evidence or suggestion that the former assumed an active part, by 
encouragement, direction or control of the work wherein the injury 
complained of was received. Smith v. R. R., 479. 

6. Same-Release of Liability-Effect.-The plaintiff received the injury 
complained of while engaged in the employment of an independent 
contractor of a railroad company in building the latter's roadbed, and 
brought suit against the railroad and the contractor, alleging that 
they were joint tort feasors. He introduced the contract between 
the defendants wherein it appeared that the contractor had agreed 
to indemnify the railroad from liability of the character demanded by 
plaintiff: Held, a release in full given by the plaintiff to the inde- 
pendent contractor in consideration of a compromise likewise released 
the liability of the railroad, in the absence of evidence tending to show 
that the latter actively participated in the alleged wrong. The prin- 
ciples of law applicable to the master's liability for the wrongful acts 
of the servants discussed by MANNING, J. Ibid. 

7. Railroad Crossing-Custom-Employer and Employee-Trespass.-Em- 
ployees who are accustomed in large numbers to cross defendant's 
railroad yards and a large number of its tracks in going to and from 
their dinner a t  the noon hour, with the knowledge and acquiescence of 
the defendant, cannot be regarded as trespassers in so doing. Farris 
u. R. R., 484. 
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MATERIAL MEN. See Liens. 

MATURITY. See Notes; Bond Issues. 

MEASURE O F  DAMAGES. See Telegraph ; Negligence ; Railroads. 
1. Carriers of Passengers-Instructions Distinctive.-A charge to the jury, 

upon the measure of damages, that the plaintiff is entitled to recover 
on account of injuries received in a n  assault made on him by another 
passenger, alleged to have arisen from defendant's failure or refusal 
to  afford him proper protection, on its passenger train, that the jury 
could include such physical pain and mental suffering a s  was the 
proximate, immediate and necessary consequence of the assault is not 
prejudicial on the question of mental suffering claimed on account of 
plaintiff's having been compelled to kill his assailant, when evidence 
on that  point had been excluded and the jury instructed not to  con- 
sider that  phase of the case. BedsoEe v. R. R., 152. 

2. Consignrnmt-Plaintiff's Liability.-When plaintiff has consigned goods 
to  defendants under an agreement terminable a t  will, and therefore 
fails in  his suit to  recover the price of the goods in  his action for 
goods sold and delivered, he  is liable t o  defendant for storage of the 
goods after being notified of the termination, for freight paid by him, 
and for necessary repairs made. Wagon Co. v Riggan, 303. 

3. Cities and Towns-Streets-Easements.-When the proceedings by a 
city for  condemnation of lands to  widen its street under the provisions 
of i ts  charter do not raise a n  issue of title, but only the question of 
the measure of damages to the abutting owners, i t  is permissible for 
the city to show in diminution of damages, by proper evidence, that it 
had theretofore acquired t h e  easement to  the width required, and, 
upon i ts  doing so, damages for  the additional burden only should be 
allowed. New Bern v. Wadsworth, 309. 

4. Contracts, Breach of-Notes-Maturity.-For the  breach of an agree- 
ment to give a note, secured by a chattel mortgage for the balance 
due plaintiff on a trade, the measure of damages, in a n  action thereon 
brought prior to the time the note was to have matured, will ordi- 
narily be the amount indicated by the contract-if the note was to 
bear interest, the amount and interest; if not, the present value of 
the note with interest thereon from the time of suit. Copeland v. 
Fowler, 353. 

5. Contracts-Fraud and Deceit-Special Damages.-In setting aside a 
contract for the sale and delivery of goods for  fraud, while the defend- 
an t  cannot recover on a counterclaim measured by the contract, he 
can recover special damages to  his reputation or business arising from 
the sale of a n  inferior or spurious article directly and proximately 
caused by plaintiff's tort, if shown by proper evidence. Food Com- 
pany v. Elliott, 393. 

6. Same-Evidence-Questions fo r  Jury.--To recover damages upon a 
counterclaim set up in defense to an action for the sale and delivery 
of goods alleged to have arisen from plaintiff's f raud and deceit 
in  i ts  procurement, it is necessary for the defendant to  show the 
particulars of his injury so as  to  enable the court to  see if they come 
within the recognized principles of the law and are  allowable; and 
a n  estimate by defendant that  he  has been damaged in a certain sum, 
a t  least, is too vague, indefinite and uncertain, and invades the ex- 
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I MEASURE OF' DAMAGES-Contirzzced. 
elusive province of the jury by permitting him to assess his own 
damages. Ibid. 

7. Contracts-Fraud and Deceit-Special Damages-Pleadings-Evidence 
Restricted.-Evidence that defendant has been damaged in a certain 
sum by reason of plaintiff's fraud and deceit in inducing a contract 
for the sale and delivery of goods, must be taken in connection with 
the allegations relating to the character of the damages alleged in 
his counterclaim; and when defendant alleges his damages to have 
arisen from a loss of profits, his evidence that he has been damaged in 
a certain sum must be taken to mean by the loss of profits. Ibid. 

8. Contracts --Fraud and Deceit - Samples - Loss of Profit-Prooirnate 
. 

Cause.-Profits that would have been made had the goods sold and 
delivered come up to the samples shown and representations made a t  
the time of sale by the salesman, may not be recovered when they 
are too speculative or remote, the rule being that they must proxi- 
mately and naturally flow from the tortious act, and are reasonably 
definite and certain. Ibid. 

9. Deeds and Corzveyances-Contracts to Convey Lands-Guarantee of 
Number of Acres-Option of Grantee-Remedy.-When plaintiff has 
alleged and proven that the defendant had guaranteed that a certain 
tract of land, the subject of a written contract to convey between 
them, contained a hundred acres, and in fact, that it  contained some- 
thing less than eighty acres, it  is optional with him to cancel the 
contract or to take a deed for the land with a pro rata abatement 
in the price. In  the latter case he may recover such damages arising 
from the loss of rents and profits he may have sustained as the 
proximate and direct result of having been wrongfully kept from the 
possession, less the interest on the unpaid balance of the purchase 
price. Rtern v. Benbow, 460. 

10. Same-Actual Damages-Rents and Profits.-Plaintiff having estab- 
lished by the verdict of the jury, under competent evidence and cor- 
rect instructions of law, that a contract to convey lands made with 
bim by defendant should be reformed so as to include a guarantee 
that it contained one hundred acres, and that in fact it  contained less 
than eighty acres, and also, certain loss of rents and profits by reason 
of his having been wrongfully kept from possession, he is entitled 
to a judgment that defendant hold the lands as a security for the 
balance of the purchase price due, with interest thereon, ascertained 
by deducting from the purchase price the amount thereof thereto- 
fore paid, and such damages as directly and proximately resulted 
to plaintiff by the wrongful withholding of the possession by the 
defendant. Ibid. 

11. Deeds and Convdyances-Contracts to Convey Lands-BreacLDm- 
ages Remote.-The plaintiff cannot recover of the defendant, as dam- 
ages for unlawfully withholding possession of certain lands he had 
contracted to convey, the expense of moving his son and family from 
an adjoining State and boarding them during the time the possession 
had thus been withheld, such damages being too remote. Ibid. 

12. Evidence.-In this case no error is found on the part of the lower court 
upon the issue of damages, as upon the evidence the damages awarded 
were proper upon defendant's own theory. Curtis v. R. R., 523. 
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MEASURE OF DAMAGES-Continued. 
13. Telegraphs.-Upon the quantum of damages recoverable by a son in his 

suit against a telegraph company for the negligent failure to deliver 
a message announcing the death of his mother, asking him to come, 
and stating the hour of the funeral, i t  is competent to show the feel- 
ing between the mother and son as  a fact directly relevant t o  and 
embraced in this issue, and also the conduct of the parties towards 
each other and conversations between them tending to show such 
feelings a t  the last time they had met, when the son was leaving her 
on her sick bed, about a week before her death, the circumstances 
being such as to exclude any reasonable suspicion of their sincerity. 
Luckey a. Telegraph Co., 551. 

14. Telegraphs - Damages-Evidence-Mental Angt~ish-Instructions.-In 
a n  action to recover damages arising from the nondelivery of a tele- 
gram sent by a brother of the sendee, reading, "Come a t  once; I d a  
and I are sick with malarial fever," it is competent for the plaintiff, 
the sender of the message, to testify, in answer to a question as to 
the effect his sister's failur'e to come had upon him, "It just killed me. 
I couldn't hardly tell what effect it had on me;  it affected me pretty 
badly; caused me mental distress, because I didn't know what was the 
matter with her"; and from the face of the message and the extra- 
neous facts and circumstances in  this case, the defendant had implied 
notice of the character of the resultant damages a s  testified to, arising 
from its negligent failure t o  deliver the message. Shaw v. Telegraph 
Co., 638. 

MEDICAL TREATMENT. See Master and Servant. 

MISJOINDER. See Actions ; Demurrer. 

MISNOMER OF DEFENDANT. See Process. 

MISTAKE OF FACT. See Notes. 

MORTGAGOR AND MORTGAGEE. See Insurance. 
1. Bale, Defect .In-Resale-Breach of Trust-Damages.-Ordinarily a 

junior mortgagee with power of sale can only sell and convey the prop- 
erty subject to prior existing liens, and a plaintiff mortgagor, claiming 
a homestead, and certain judgment creditors with junior liens on the 
land, cannot recover damages of the trustee and cestui que trust 
holding a lien by their deed subsequent'to that of a prior mortgage, 
for a n  alleged breach of trust in failing to collect, or making any 
endeavor to collect, bids obtained a t  a sale thereunder, and afterwards 
reselling a t  a less price, when a t  the first sale the trustee, in  effect, 
offered an unencumbered title and there was a prior registered mort- 
gage on the property, the holder of which had not been notified or 
given his consent to such a sale. Brett v. Davenport, 56. 

2. Same.-When the trustee, a t  a sale under a deed of trust, announced 
that  all prior liens on the mortgaged premises would be paid out of 
the proceeds of the sale of the land, such liens consisting of those of 
a prior mortgage and judgments, and subsequently resells a t  a lower 
price without attempting to collect the bids made a t  the first sale, 
the mortgagor, by claiming a homestead, and the judgment creditors, 
by asserting a demand for  the entire proceeds of sale, make i t  impos- 
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MORTGAGOR AND XORTGAGEE-Contiwued. 
sible for the trustee to comply with his proposition thereat and render 
the obligation of the bidder unenforceable. Ibid. 

3. Advertisement-Notice-Validity.-Unless the stipulation in a mortgage 
in regard to advertising or notice of sale thereunder are  complied 
with by the mortgagee, it  renders the sale invalid; and a deed made 
in pursuance thereof passes the legal title subject to certain equitable 
rights in  the purchaser as of subrogation, etc., when the purchase 
money is paid in good faith. Ibid. 

4. Sale Defective-Resale-Duty of Mortgagee.-When the mortgagee dis- 
covers a defect in a sale under the mortgage before the purchase 
price has been paid, it is his right and, ordinarily, his duty, unless 
the defect is  waived or cured by the parties whose interests are  
abected, to readvertise and foreclose the property in accordance with 
law and the stipulations of the instrument under which he is acting. 
Ibid. 

5. Realty, Chattels Annemed-Priorities.-The mortgagee of the realty 
has no superior lien on chattels subsequently annexed thereto, sub- 
ject, a t  the time, to a mortgage lien for the purchase price of the 
chattels, as  the senior mortgagee could acquire no title superior to  
that  of the mortgagor, whether claimed by him under the terms of 
the mortgage or by reason of its annexation to the realty. Corn v. 
Lighting Co., 62. 

6. Same-Notice.-The question of notice to a mortgagee of the realty of 
the subsequent annexation thereto of chattels under an existing mort- 
gage or conditional sale, is not determinative of his superior right, or 
important in  fixing the rights of the respective mortgagees. Ibid. 

7. Realty, Chattels dnnemed - Liens - Priorities-Intent-Bvidence.-By 
adding to or substituting new or additional machinery in a manu- 
facturing plant, mortgaged a t  the time to secure the purchase price, 
and annexing it  to the realty, the intent of the purchaser is evidenced 
thereby that  such machinery is to retain its character as  personalty, 
regardless of the manner in which it  may have been annexed to the 
freehold. Ibid. 

8. &'me.--A mortgagor of the realty cannot annex thereto personal prop- 
erty, so a s  to become a part thereof, and thereafter change its char- 
acter a s  such, by his convention with a stranger, so as  to conclude 
the rights of a prior mortgagee. Did.  

9. Realty, Chattels Annemed-Liens-Priorities-Equity-Reliehen 
i t  appears that the rights of a mortgagee of the realty will be im- 
paired by the preservation of the rights of the mortgagee of personal 
property subsequently affixed and made a part  of the freehold, the 
chattel mortgage being for the balance of the purchase price, the 
impairment being by reason of substitution of additional machinery 
in  a manufacturing plant, the old machinery having been dissipated 
or being in such condition that  its restoration would cause the ex- 
penditure of a material sum of money, the rights of the respective 
mortgagees should be adjusted upon sound and just equitable princi- 
ples. Ibid. 

10. Same-Evidence Required.-In the adjustment of the rights and equi- 
ties between a mortgagee of a manufacturing plant and a subsequent 
mortgagee of chattels having his lien a t  the time of annexation, the 
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MORTGAGOR AND MORTGAGEE-Continued. 
machinery annexed to the freehold replacing that embraced in the 
prior mortgage, the finding of the referee as to the value of the plant 
and of the substituted machinery are not sufficient upon which to 
render judgment, as it was necessary to find the value of the plant 
a t  the time of the annexation and whether or not it was increased or 
diminished by the changes made. Ibid. 

11. flubsequent Mortgage-Delay in Registration-Rights Unaffected.-The 
delay in registering a mortgage of machinery annexed to the freehold, 
upon which there was a senior mortgage, does not affect the priority 
of the liens as between the mortgagees, when it does not appear that 
the rights of the senior mortgagees were in any way prejudiced. Ibid. 

12. Deeds and Conveyances-Consideratio+PZeadings-CancelZation--Ev& 
dence.-In an action for the cancellation of a bond and mortgage on 
plaintiff's land, plaintiff alleged that they were given defendants, 
upon consideration that the latter would pay a certain prior mortgage 
indebtedness of plaintiff, which, owing to the defendant's delay, 
plaintiff had to pay when he was in imminent danger of losing the 
land under foreclosure. The answer raised no material issue : Held, 
upon the pleadings, it appeared there was a failure of consideration 
and the bond and mortgage should be canceled. WiZZiams v. Dunn, 
107. 

13. Appeal and Error-Admissions of Counsel-Deeds and Conveyances- 
Cancellation-Conditioas Precedent.-When i t  is adjudged from the 
pleadings that plaintiff is entitled to the relief demanded, that his 
certain bond and mortgage held by the defendants be canceled, and 
i t  appears from facts admitted by counsel on appeal that defendants 
should first be repaid a certain sum of money they had paid to plain- 
tiff in consideration of the transaction relieved against, the cancel- 
lation of the bond and mortgage will be decreed upon the condition of 
defendants being repaid. Ibid. 

14. Purchaser-Adverse Possession-Void Mortgage-"Color"-Limitatioas 
of .Action.-A possessory action brought by the heirs at  law of a 
mortgagor alleging that the mortgage is void, and seeking to recover 
the land independent of the mortgage, and claiming nothing by virtue 
of it, but claiming the land against it, may be barred by lapse of 
time; and it appearing that defendant had entered under a deed good 
as color of title and showed adverse possession by himself and those 
under whom he claimed for seven years: Held, that plaintiffs are 
not entitled to recover. McFarland v. Corawell, 428. 

15. Name"Co1or"-Parties-Tenant-Adverse Possession.-In an action 
of ejectment the owner is not a necessary party, and the length of 
his absence from the State should not be considered where there is a 
tenant in possession against whom suit may be brought. Ibid. 

16. Invalid Mortgage-Right of Possession-Adverse Possession.-A void 
mortgage of lands confers no right of possession to the purchaser at  
a sale under its terms, and when he takes a deed and enters into 
possession, the mortgagor has the legal right of possession and can 
recover i t  at  any time notwithstanding the instrument, until barred 
by lapse of time. Ibid. 
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MOTIONS. See Indictment. 
Bet Astde Verdict-Additional Evidence-Court's Discretion.-When the 

trial judge has heard the evidence adduced upon a motion to set 
aside a verdict because of the improper conduct of a party in 
talking to a juror in his cause, i t  is  within his discretion to refuse 
additional evidence, and his decision is not reviewable. Baker v. 
Brown, 12. 

MURDER. 
1. Appeal and Error-Witnesses-Tender of Wife-Instructions-Ham 

less Error.-While it is improper for the solicitor to tender the wife 
of defendant on trial for his life, stating that he would not tender 
her if defendant did not wish to examine her, the error is cured by 
a clear instruction that this should not prejudice defendant or in 
any manner influence the jury in their verdict against him. S. v. 
Spivey, 676. 

2. I;rzstructions-Questio.ils of Law-Directing Alternate Findings.-When 
the entire evidence shows, and no other reasonable inference can be 
fairly drawn therefrom, that the murder was committed either by 
lying in wait or in an attempt to perpetrate a felony, and the con- 
troverted question is the identity of prisoner as the murderer, the 
trial judge does not commit error in charging the jury to render a 
verdict of guilty of murder in the first degree or not guilty. Ibid. 

3. Manslaughter-Deadly Weapon-UnlawfuZ Killing-Malice-Presump- 
tion.-When the killing with a deadly weapon is established or ad- 
mitted, and the plea is self-defense, two presumptions arise: (1) 
that the killing was unlawful; and ( 2 )  that it  was done with malice. 
N. v. Fowler, 731. 

4. Manslaughter-Unlawfzcl Killing-Malice.-An unlawful killing is man- 
slaughter, and when i t  is done with malice it is a t  least murder in 
the second degree. Ibid. 

5. Name-Self-defense-Presumption-Rurdem of Proof.-When the killing 
with a deadly weapon is established or admitted, and the defendant's 
plea is self-defense, it  is for him to rebut the presumption that i t  was 
unlawful or done with malice, and upon his rebutting only the 
presumption of malice, the presumption that is was unlawfully done 
yet stands, making him guilty of manslaughter. Ibid. 

6. Name-Instructions-Without Prejudice-Harmless Error.-When the 
killing with a deadly weapon is shown, and the plea is  self-defense, i t  
is not error to defendant's prejudice for the court to refuse to charge 
that there was no evidence to warrant a verdict of manslaughter, 
the jury having rejected defendant's evidence of self-defense and 
found him guilty of manslaughter, as otherwise it would have been 
their duty to convict of murder in the second degree. Ibid. 

7. Mafislaughter-Instructions-Construed as a Whole-Harmless Error.- 
A charge to the jury is not solely to be interpreted by picking out 
therefrom certain expressions; and when, upon a trial for the unlaw- 
ful killing of another, it is upon the defendant, under the plea of 
self-defense, to rebut the presumption that the killing was unlawful 
and with malice, and the charge is correct when construed as  a whole, 
the expression, that if the jury were "left in doubt" as to whether 
defendant slew in self-defense they should return a verdict of man- 
slaughter, is not of itself reversible error. Ibid. 
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MUTUAL MISTAKE. See Deeds and Conveyances. 

NECESS-4RIES. See Bond Issues ; County. 

NEGLIGEKCE. See Carriers ; Nonsuit ; Railroads. 
1. Questions for Jurg.-Evidence on the question of actionable negligence 

is sufficient upon which to submit the case to the jury, tending to 
show that defendant railroad company knowingly permitted passen- 
gers to get off and on its trains stopping a t  a coal-chute in a town, 
some distance from the station, collected fa re  there, etc., and that  
plaintiff, a passenger, got off the defendant's train a t  that  place on a 
dark night, and fell into defendant's unlighted coal-chute nearby, 
sustaining the injury complained of, which could have been prewnted 
by a guard-rail. Credle v. R. R., 50. 

2. Master and Servant-Instruction of Foreman-Proximate Cause.-The 
defendant is liable to the plaintiff, i ts employees, for an injury 
received while removing a shirer from a sawmill in the course of his 
employment, when it  appears that i t  was necessary for him to remove 
it, and that he was required by his foreman to do so when the saw 
was running, the only safe method being to stop the saw before doing 
so;  and such negligent act of the foreman was the proximate cause of 
the injury. Noble v. Lumber Co., 76. 

3. Safe Appliances-Evider~ce.-There is no evidence of the failure of the 
employer to furnish the employee with proper appliance to remove 
shivers a t  a sawmill, when it  does not appear that  there is' any 
special appliance in general use for the purpose. Ibid. 

4. Instructions of Foreman-Rule of the Prudent Man.-Under the evi- 
dence in this case the removal of a shiver by the plaintiff from the 
planing machine while i t  was running mas not obviously so danger- 
ous as  to make it  plaintiff's duty to refuse to obey the instructions 
of the foreman to do so. Ibid. 

5. Actions, Misjoinder of-Personal Injury-Loss of Son's Services- 
Parties-Demurrer.-The joinder of a cause of action brought by a 
son, an employee, to recover of defendant cotton mill, his employer, 
damages for a personal injury alleged to have been caused by the 
latter's negligence, with that  of the father to recover for the loss of 
the son's services alleged to have been caused by the same negligent 
act, is demurrable on the ground of misjoinder of parties and causes 
of action. Revisal, see. 460. Thigpe?~ TI. Cotton Xills, 97. 

6. Cities and Towns-Subsegi~el~t Repairs-Euidence Corroborative.-- 
When plaintiff seeks to recover damages of a town for its alleged 
negligently leaving a hole in the streets which caused the injury 
complained of, and the defendant has introduced evidence tending 
to show that it had theretofore filled the hole, i t  is competent fo r  
plaintiff to show that the hole was afterwards filled as  corroborative 
of her evidence of the existence of the hole a t  the time and place. 
Tise v. Thomasville, 281. 

7. Permanent Damages.-In this case the court properly permitted the 
jury to  assess permanent damages to plaintiff, under the evidence, 
for  injury received by reason of her horse stepping into a hole left 
by defendant upon its street. Ibid. 

8. Same-Re8 Ipsa Loquitvr.-The doctrine of res ipsa loquitur only ap- 
plies to cases where, on proof of the occurrence and the injury, the 
existence of negligent default is the more reasonable probability ; and is. 
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NEGLIGEKCE-Continued. 
inapplicable to  this case wherein the injury complained of was caused 
by the explosion of a bottle of "Coca-Cola," which is ordinarily 
charged with a gas pressure of 60 pounds to the square inch, shipped 
in this instance, in crates or cases quite a distance and handled by 
various parties, and the mere explosion of one bottle thereof causing 
the injury is  not evidence sufficient to carry the case to the jury upon 
the question of negligence, in an action by the vendee against the 
vendor. Dail u. Taylor, 284. 

9. flame.-In an(action by the vendee against the vendor for an injury 
received from the unexpected explosion of a bottle of "Coca-Cola," 
while the fact of the explosion of one bottle thereof and injury 
resulting are  not in themselves sufficient upon the question of negli- 
gence, a nonsuit upon the evidence should not be granted when there 
is  additional eridence tending to show a want of proper care on the 
part  of the defendant, that the bottles of defendant had thus exploded 
in several instances, and, by one witness, that this had frequently 
occurred for the last two years. Ibid. . 

10. Safe Place to Work-Defect-Implied Kno?oledge.-An aperture negli- 
gently left in  the floor of a cotton mill, dangerous to employees going 
to and from their work a t  night, with the knowledge of the foreman 
directly in  charge, fixes the principal with such knowledge. Shives 
u. Cottofz Mills, 290. 

11. Same-Damages.-It is the duty of the employer to provide on his 
premises a safe way for his employees to go to and from their ~5,ork; 
and when a dangerous aperture in the floor of a cotton mill has been 
left over night by one  in charge of making repairs, who would not 
hare  left i t  had he known that the employees would return that  night 
to  their work, the negligence of the foreman directly in charge in not 
informing the one doing the repairs of the fact is attributable to  the 
principal, and the latter is liable for an injury to an employee directly 
and proximately caused by the negligent act. Ibid. 

12. Master alzd Seroant-Segligence of Hinor Employee-Dangerous In- 
strume?ztalities-Pistols-Cat-e Required-Queutior~s f o ~ -  Jury.-Those 
who deal in dangerous articles are  held to a degree of care commen- 
surate with their dangerous character; and when the evidence tends 
to show that defendants employed their twelve-year-old boy as a 
clerk in their pawnshop, where, among other things, second-hand 
pistols were dealt in, and that  while carelessly handling a pistol on 
which a loan mas desired, the boy unexpectedly shot and injured 
another customer in the store, and that the defendants had not taken 
the precaution to see that the pistol was unloaded or harmless, i t  is 
suficient to take the case to the jury upon the question of defendant's 
actionable negligence, though the one negotiating the loan on the 
pistol informed the boy, a t  the time, that i t  was unloaded. Britting- 
ham v. Stadiem, 299. 

13. Master and Servant-Emp loyee, Inemperienced-La tent Danger.-The 
plaintiff is liable in  damages for the act of the boss of his lapper room 
in directing an inexperienced minor, an employee over whom he had 
charge, to do certain work dangerous to him without further instruct- 
ing him as  to his duty, or a s  to dangers incident to it  which would 
not be observable by an inexperienced, untrained workman. Craven 
?j. Manufacturing Cio., 352. 

F-r- 
(4.3 
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NEGLIGENCE-Continued. 
14. Electricity-Defects, Employee to Repair-Rule.-An electric company 

does not owe the same duty to a competent workman employed to 
remedy a dangerous defect in i ts  system a s  it does to  the public, its 
patrons or its ordinary employees, in respect thereto; and when such 
employee is killed while thus engaged, i t  is error for  the trial judge, 
in  a n  action by his administrator for  damages for the negligent 
killing, to  t ry the case upon the theory that  the same principles a s  
to  negligence apply. White v. Power Co., 356. 

15. Master and Servant-Duty of Employer-Safe Appliances-Gerzeral Use 
-Evidence.-It being the duty of the employer to furnish the employ- 
ees proper implements and appliances which a re  reasonably safe and 
suitable for the work in which they a re  engaged, and such a s  are  
approved and in general use, and to keep them in repair by the 
exercise of reasonable care and supervision, where a n  employee sues 
to  recover damages for  an injury alleged to have been caused by his 
negligent failure t o  furnish them, etc., it is competent to show by 
proper testimony waat  implements were in  general use a t  the time in 
the same mill or in  other well-equipped and well-conducted mills of 
the kind in which the employee received the injury or in  which power 
was applied i n  the same or similar manner. Helms v. Waste Co., 370. 

16. flame.-The plaintiff employed in defendant's mill received the injury 
complained of while using a detached stick furnished by the latter, 
t o  shift  a belt from aloose to a fast pulley on a machine run by steam 
power: Held, competent to show that in this and other mills where 
power was applied by a belt in the same manner, it was usual and 
customary to have a safer device fof the purpose called a shifter; 
and i t  was not material whether the machines were of different kinds 
or used for different purposes, if the method of applying the power 
and dangers incident to  i t  were substantially the same; and while 
a n  isolated and single instance is not sufficient to establish a custom, 
i t  is competent to  begin with one instance if followed up by others 
sufficient to  show that  such use was general and customary. Ibid. 

17. Vacant Lot-Permissive User-Licensee-Liability of Owner.-One who, 
with others, is accustomed to use, with the knowledge of the owner, 
a pathway across a vacant lot for his own convenience, without any 
enticement, allurement or inducement being held out t o  him by the 
owner, goes there a t  his own risk and enjoys the license subject to its 
concomitant perils; and while the owner may not place new and 
dangerous pitfalls and obstructions along the path without warning 
to those likely to  use it, and escape liability for  a n  injury thereby 
directly caused to one of them without fault on his own part, he 
owes no such duty when the pitfall or obstruction has remained there 
continuously for  some time, in  this case for  a period of two years. 
Monroe u. R. R., 374. 

18. Master and Servamt-Hazardous Occupation-Precautions-Dutv of 
Employer.-If by the exercise of a proper precaution a dangerous 
occupation can be engaged in without harmful results, i t  is the duty 
of those engaged in the business to use such precaution with reference 
to  their employees, and if the employees a re  left in  ignorance of the 
dangers incurred, the employers are  chargeable for their injuries. 
Wood u. Mccabe, 457. 

NEGOTIABLE INSTRUMENTS. See Notes. 
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1 NEW TRIALS. 
Criminal Cases-Supreme Court-Newly Discovered Evidence-Power of 

Court.-A new trial in criminal cases will not be granted by the 
Supreme Court upon the grounds of newly discovered evidence. S. v. 

' Arthur, 653. 

1 NOL. PROS. WITH LEAVE. See Indictment. 

WON OBSTANTE." See Veldict. 

NONRESIDENTS. See Process ; Taxation ; Jurisdiction. 

NONSUIT. See Evidence ; Negligence ; Carriers ; Railroads. 
1. Evider~ce-Limitatiows of Action.-Without deciding whether a motion 

to nonsuit upon the evidence is  the proper method of raising the ques- 
tion of the bar of the statute of limitations, the motion will be denied 
when there is  conflicting eridence upon the issue. Baker 21. Brown, 12. 

2. Negligence-Buster and Newant-Res Ipan Loquitur-Evidence.-When 
the evidence tended to show that  plaintiff, a n  employee, was injured 
while a t  work, in the course of his employment, on a certain machine 
while not running, and that  it suddenly started, without explanation, 
inflicting the injury complained of, the motive power being under the 
management of other agents or employees of defendant, a motion to 
nonsuit upon the evidence was properly refused. Morrisett v. Cotton 
HilZs, 31. 

3. Defendant's Evidence.-A motion to nonsuit predicated largely on de- 
fendant's own evidence will be denied. Craven v. Manufacturing 
Go., 352. 

4. Evidence-Defendant's Evidence.-When evidence in defense is neces- 
sary to  be considered in passing upon defendant's motion t o  nonsuit 
upon the evidence, the motion will not be sustained. White v. Power 
Go., 356. 

5. Evidence.-In this case testimony of certain witnesses being properly 
excluded and there being no evidence to sustain the contention of 
fraud and conspiracy there was no error in allowing the motion to 
nonsuit. iWichael 2;. Mdntyre, 392. 

6. Counties-Gozcrthouse-Latent Defects - Damages-Evidence.-In this 
case the county commissioners contracted with defendant to put ad- 
ditions and improvements upon the colxrthouse, and by the method 
prescribed in the contract, accepted the work a s  entirely satisfactory, 
without mala fides on the contrackor's part. I n  a n  action against 
defendant for latent defects, the evidence tended only to show that  a 
certain brick wall was not as high a s  specified, that  there were certain 
leaks, and that  certain concrete work was imperfect. As to  the 
concrete work, it was shown that  with the best workmanship and 
materials it would frequently show later defects complained of ;  and 
that  the contractor had offered, without avail, t o  make the work good : 
Held, tha t  defendant's motion to nonsuit upon the evidence should 
have been granted. Burgin v. Smith, 561. 

NOTES. See Evidence : Taxation. 
1. Original PurtiesYRestrictive Endorsements-Deli~ery-Presumptions.- 

The time of the operative effect of Revisal, see. 2345, relating to  negc- 
tiable instruments, was 8 March, 1899; and prior thereto, a s  between 
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the ori,@nal parties, one who wrote his name across the back of the 
instrument, could show the exacat nature of the obligation assumed, 
whether as  joint promissor, guarantor or first or second endorser, the 
presumption of the lam, in the absence of such qualifying testimony, 
being that  he signed as  co-maker, or a t  least a s  surety. Barden Q. 

Homthal, 8. 

2. Same-I+zstrttctions-Qf~estions for  Jury.-In an action on a promissory 
note made in February, 1899, when it  appears from the instrument 
itself and admissions in the pleadings, in evidence, that the defendant 
wrote his name across the back of the note, before delivery to payee, 
to enable the maker to  obtain a loan from the payee, without further 
evidence tending to restrict or qualify the nature of his obligation, and 
the amount claimed to be due is not disputed, the defense that  the  
defendant was discharged by the laches of the payee in the collection 
of the note from the maker and by failure to give notice of default, is 
invalid, and a charge is correct that  if the jury believe the evidence 
they should render a verdict for the plaintiff. Ibid. 

3. Liability of Endorsers--0riginul Pc~rties--E?strictive Endorsements- 
Cndated Emfoiwncents-ll urderl of Proof .-The question a s  to whether 
an undated endorsement on a note is presumed to bear the same date  
of the instrument only in favor of third persons, and has no applica- 
tion between the original parties, is not involved, when it  appears 
from the admissions that  defendant, in a suit upon a note, wrote his  
name across its back before delirery to enable the maker to  obtain 
money from the plaintiff, and there is no evidence restrictive of the  
defendant's obligation, which it i s  upon him to show. Ibid. 

4. Endorser-LiabilityAhether section 50, Code, 18B,  by which all en- 
dorsers a re  declared to be prirria facie sureties, applies to a trans- 
action of this character or is confined to endorsements in the strict 
sense of mercantile law b) which the title to a note is passed and 
same is put in circulation a s  8 negotiable instrument. Quaere. Ibid. 

5. Overpaf/me?tt-?fzstcrlze of Fact-IZeco~e?-~/.-IT-hen the plaintiff has 
overpaid his note owing to his having forgotten a previous payment, 
i t  is a mistake of fact, and not of lam7, against which he may b e  
reliered; and the mere fact that  he had means of knowing does not 
necessarily preclude him from recovering in his action therefor. 
Ximn~s C. Vicli, 78. 

6. Segotiable Instrumrrcts-F~.azcd-Pu~ohn~ser With 6otice-.lgw%t's Dec- 
laration-Evideizce.--On the defense of an action brought upon a n  
acceptance given by defendant and assigned by the drawer to  the 
plaintiff, when it  is alleged in the answer that  they were giren for 
certain jewelry bought by defendant of the drawer upon the false and 
fraudulent representations of the agent of the latter and assigned to 
plaintiff with notice of the fraud, it is not reversible error to show 
the alleged fraudulent statements of the agent a t  the time of the 
negotiations. The evidence mrould be harmless if i t  is found that the 
plaintiff was a purchaser without notice, and, if otherwise, the agent's 
statements would bind the plaintiff. Sa?ji?%gs Bamk u. Chase, 108. 

7. Same-Principal and Ageilt-President.-TJpon the question of whether 
a bank purchased an accepted draf t  with notice of fraud on the part 
of the drawer in obtaining it, i t  is competent to show by the bank 
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NOTES-Contitzued. 
president, who was active in the transaction, that the bank purchased 
with notice of the fraud, learing the question an open one for the 
jury, when the evidence is conflicting, under proper instructions from 
the court. Ihid. 

8. Contruct, Breach of--1Iaturity - Nuit, TVhcn Brought - Procedure.- 
Under evidence tending to show that  defendant agreed to give plaintiff 
a certain amount to boot in a horse trade, in the form of a note, pay- 
able a t  a time subsequent to the action, and to secure i t  with a chattel 
mortgage on the horse thus obtained, which he put off from time to 
time and failed to do, finally selling the horse to  another, i t  is error 
to  sustain defendant's motion to nonsuit upon the evidence, on the 
ground that suit was brought before the maturitj  of the note. Upon 
the breach of the agreement to give the note and security the action 
presently lies. Copeland v. Fowler, 353. 

9. Negotiable Instrztments-Endorsee-"WitIcout Recoui-se"-"Due Course." 
An endorsee of a negotiable instrument is not deprived of the position 
a s  holder in due course by the fact, and that  alone, that said endorse- 
ment is in form "without recourse." Bank u. Hatcher, 359. 

10. Same-Vtndor and T'endee-Equitaes -3'otice.-An endorsee for value 
and "holder in due course" of a negotiable instrument given for the 
purchase price of goods under an esecutory contract is not subject to 
equities and defenses existent between the vendor and vendee of 
which he had no knowledge or notice, and when he was not interested 
in  the goods or the transaction concerning them, otherwise than a s  
such endorsee. Ihid. 

11. Sanze-ln,fl,fil mitics-lnterpretcctlon of Statutes.-An endorsee will not be 
affected with notice of an infirmity in a negotiable instrument taken 
from the payee without recourse and arising from a breach of war- 
ranty in an executory contract between the original parties, nhen i t  
does ilot appear that he was aware of its terms, or there was nothing 
in the contract restricting the negotiability of the note or indicating 
fraud or imposition or an existent breach; and this is true though the 
note or instrument may contain on its face an express statement of the 
transaction which gives rise to  the instrument. Revisal, 1905, sec. 
2153. Ihid. 

12. Same-Promissorg-Xonresidents-Situs-I'rocecdings Quasi in Rent.- 
Proceedings to restrain the negotiation of a note in the hands of a 
holder, a non-resident and beiond the borders of the State, should be 
dismissed, and not retained by the courts of our State as  a proceeding 
quasz i n  rern. The situs of the note, in matters of injunction, is gov- 
erned by the general rule, that it  is a t  the home of the creditor, differ- 
ing from the exception to this rule made in the l~roceedings in attach- 
ment. Il'nrlicl; v. Kcpwlds, 606. 

NOTICE. See Sales ; State's Lands ; Mortgagor and Mortgagee ; Partnerships ; 
Taxation ; Notes ; Contracts ; Carriers of Freight ; Telegraphs ; Master 
and Servant ; Insurance ; Vendor and Vendee : Deeds and Conreyances. 

NUISANCE. 
1. Private-Light arzd Air-"Spite Pevcce"-LIIotive-D~?i~ages.-Ordinarily 

the owner of lands may erect such improrements thereon as  he sees 
fit, and any resultant injury to the adjoining owner is darnnuin 
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NUISANCE-Continued. 
abfque injuria; but he may not, without liability a s  for a private 
nuisance, erect a n  unsightly "spite fence" on his own land for the sole 
malicious purpose and effect and without benefit to  himself, of shut- 
ting out the Iight and a i r  from his neighbor's windows. Barger u. 
Barringer, 433. 

2. Same-Presimptiue Rights.-Plaintiff and defendant had erected a wire 
divisional fence between their adjoining lands whereon they resided, 
and thereafter the plaintiff, a s  chief of police of the town, reported, 
in accordance with his official duty, the filthy condition of defendant's 
stable. From vengeance and malice, and without benefit to himself, 
the defendant then erected a very rude and unsightly board fence 
eight feet, six inches high on his own side of the division fence, within 
four feet of plaintiff's window, so as  to  shut out his view, light and 
a i r  therefrom: Held, that  though a prescriptive right in  light and 
a i r  cannot be acquired, the defendant's motive i n  constructing the 
fence in the manner indicated can be considered, and he will be liable 
i n  damages a s  for maintaining a private nuisance. Ibid. 

OBJECTION AND EXCEPTIONS. 
1. Evidence-Competeat in  Part.-When a part of the testimony of a wit- 

ness is  competent and relevant, a n  objection to his entire testimony 
will not be sustained. Xauingn Bank u. Chase, 108. 

2. EuidenceRestrictive-Appeal and Errw.-When evidence is compe- 
tent for some purpose, i ts  general admission is  not reversible error 
unless the appellant asks a t  the time of the admission that  i t  be 
restricted. Tise u. Irhonzasuille, 281. 

3. Evidence-Confined.-Objection to the answer of a witness t o  a ques- 
tion asked him will not be sustained when it appears that  a portion 
of the answer was competent. The objection should be made to that  
part which is  claimed to be irrelevant. S i ~ a w  v. Telegraph Co., f38. 

OFFICE HOURS. See Telegraphs. 

OFFICERS. See Liens ; Corporations. 

OFFICIOUS ACTS. See Contributory Negligence. 

"OPEN" SHIPMENT. See Damages. 

OVERP~YMEINT. See Notes. 

PARENT AND CHILD. See Habeas Corpus. 
Tort of Child-Servant-Agent-Parent's LiabiZity.-The mere relation- 

ship of parent and child does not make the former liable in  damages 
for  the tort or negligent act of the latter. It must be shown that he 
approved such acts, or that  the child was his servant or agent. 
Brittingham v. Btadiem, 299. 

PAROL TRUSTS. See Trusts and Trustees. 

PARTIAL PAYMENTS. See Compromise and Settlement. 

PARTIES. See Deeds and Conveyances ; Notes. 
1. Joinder of Husband-Demurrer.-A demurrer will not be sustained for 

nonjoinder of the husband in an action brought by the wife to declare 
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certain-trusts in  her favor in a deed made by her deceased father. 
Ricks u. Wilson, 46. 

2. Order to Yake Parties-Objections and Exceptions-Demurref--Appeal 
and Error.--When no exception is  taken in the court below to an 
order making a defendant a party in his additional capacity as  ad- 
ministrator, a demurrer that  he was not made a party as  administra- 
tor will not be considered on appeal. Ibid. 

3. Neverable Actions-Action Divide6Procedure.-TVhen several causes 
of action a re  improperly joined, on a demurrer therefor, the judge 
should order the pending action divided accordingly, and not grant 
leave tq  plaintiff to  bring separate actions under penalty of dismissal. 
Ibid. 

4. Actions, Hisjoinder of-Negligence-Personal Injury-Loss of Son's 
Heruices-Demurrer.-The joinder of a cause of action brought by a 
son, an employee, to recover of defendant cotton mill, his employer, 
damages for a personal injury alleged to have been caused by the 
latter's negligence, with that  of the father to recover for  the loss of 
the son's services alleged to have been caused by the same negligent 
act, is demurrable on the ground of misjoinder of parties and causes 
of action. Revisal, sec. 469. Thigpen v. Cotton Mills, 97. 

5. Partition-~ummons-Pub1i~ation-Representation-Discretionar Pow- 
ers-Appeal and Error.-It is discretionary, by the express terms of 
the statute, with the trial judge as  to whether he will appoint some 
disinterested person to represent the interests of unknown persons, 
etc., served with summons by publication, in proceedings to sell land 
for  partition, Revisal, see. 2490, and this discretion is  not reviewable. 
Lawrence u. Hardu, 123. 

6. Defendant-Joinder-Same Cause of Action.-Causes of action for "in- 
juries with or without force to persons and property, or to either," 
may be joined (Revisal, see. 469), and different causes of action for  
such injuries may be joined against one or more defendants, provided 
that  each of such causes affects all the parties defendant. Howell u. 
Fuller, 315. 

7. Pleadings-Demurrer-dlisjoinder-Causes of Action.-When the com- 
plaint alleges that  the defendant is indebted to each of the two par- 
ties plaintiff in  different amounts for goods sold and delhered, i n  
this case crushed rock for  street purposes, under a contract with one 

' of them, the other performing a part of the contract bf the coplaintiff 
with the consent of the defendant, a demurrer for misjoinder of par- 
ties and causes of action is bad: ( a )  if the defendant were solely 
liable to one of the plaintiffs under his contract for both amounts, 
the joinder of the other plaintiff would be superfluous and harmless; 
(b )  and, if he were responsible to both plaintiffs upon a joint contract, 
i t  would be bad, for both of them would be interested in both causes 
of action. The precedents upon the principle reviewed, discussed and 
applied by WALKER, J. Quarru Co. v. Construction Go., 345. 

8. "Color"-Tenpnt-Aclveme Possession.--In an action of ejectment, the 
owner is not a necessary party, and the length of his absence from 
the State should not be considered where there is a tenant in posses- 
sion against whom a suit may be brought. McFarlnlzd v. Cornwell, 
428. 
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PARTITION. 
1. Summons-Publicat ion-Proceedings in Ren+-Sa le-Title-Purchaser 

for Value.-When the service of summons, as  prooided by Revisal, 
see. 2490, has been made by publication on parties unknown, etc., in 
proceedings in partition for the sale of lands for division by the heirs 
a t  law, the proceedings being regular upon their face, and the court 
having jurisdiction of the subject-matter, a purchaser for full value 
without notice acquires title, free from claim ok demand of such heirs 
upon whom the summons has been thus served. Lawrence u. Hardy, 
123. 

2. Heirs a t  Law-Marriage-Dcclaratiorzs-Evidence-Harmless Error.- 
When, in proceedings for partition of lands brought by petitioners 
alleging title in common with defendants, as  heirs a t  law of A,, 
children by his marriage with E., an issue is submitted as  to whether 
the petitioners were the children of 8. and E., testimony of a witness 
as to the declarations of E., the mother, that she was never married 
to A. is competent evidence upon the question of the married relation- 
ship, and tenancy in common; and in this case the admitted declara- 
tions of E. expressing a legal opinion of her rights and the rights of 
her children, were harmless error. Walker u. Walker, 164. 

PARTNERSHIPS. 
1. Trusts and Trustees.-Partners stand in a fiduciary relationship to each 

other, and ordinarily the rules and tests applicable to trustees are  
applicable to their conduct towards each other. Baker v. Brown, 12. 

3. Limitatiotzs of Actions.-When one partner receives the assets of the 
firm for the purpose of paying its debts and settling its affairs, he acts 
as  a trustee or agent for his copartner, and when such relationship 
is shown to exist without evidence that  i t  had been terminated, it  is  
not error to refuse a motion to nonsuit under the plea of the statute 
of limitations. Ibid. 

3. Evidence-Trmsactions.-In an action to dissolve a partnership, i t  
was not error in the trial court to refuse to dismiss the action as  to 
a certain line of business, when there was evidence that  i t  was 
embraced in the partnership dealings and which was germane to 
the issue. Ibid. 

4. Contracts-Scope of Authority-Warranty.-During the continuance of 
a partnership for building purposes, a warranty of material and 
construction given by one partner for the purpose of obtaining a pay- 
ment from the owner after the completion of a house contracted for 
by the partnership, is  within the scope of the power of the partner- 
ship relations ; and in the absence of bad faith by the partner giving 

' 

it, or notice thereof by the owner, i t  is binding upon the other partner. 
Pozoell v. Plowers, 140. 

5. Same-Innocent Third Persoms.-A misnamed "guaranty contract" given 
by one partner in the scope of his partnership authority, without the 
knowledge of the other, being in effect but a continuance of a warranty 
of material and construction after the completion of a house con- 
tracted to be built by the partnership, is binding upon such other 
partner as  against the rights of the owner, though i t  may have been 
improvidently made and entailed a loss on the partnership. Ibid. 

6. Duplicated Agreement - Annulment - Ftlaud-Innocent Persons.-One 
who has entered into partnership with another, expressed the agree- 
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PARTNERSHIPS-Continued. 
ment in duplicated and signed writings, and then agreed to annul 
the partnership, leaving the duplicate agreement in the haads of the 
other party, is liable to a stranger who is thereafter fraudulently 
induced by the other partner to lend money, in good faith, upon 
exhibition of the duplicate partnership agreement, within the period 
of its stated duration, and for purposes within its expressed scope. 
H e  has put i t  within the power of the other partner to commit the 
fraud, and should suffer loss rather than an innocent stranger -who 
has advanced the money in good faith. Campbell u. Huffimes, 262. 

7. Dissolution-Notice-Principal and -Agent.-In the absence of evidence 
tending to show that an agent would be unlikely to communicate to 
his principal facts affecting the latter's dealing with third persons 
so as  to bring i t  within the exceptions to the general rule, notice 
to a traveling salesman of the retirement of a partner from a firm 
to whom he sold goods, is sufficient to bind the principal with such 
knowledge, i t  appearing that i t  was a part of his duty to report 
changes in partnerships among his customers, and that a t  times he 
collected money on account of goods sold for his principal, though 
not directly so authorized to do. Jenliins %. Renfrow, 323. 

8. Name-Cfo~ditional Nale-Ac~eptance,-~4n order for goods given by a 
wartnershiw to the traveling salesman of the creditor subject to the 
iatter's confirmation, is not-a completed sale until so confirmed; and 
when its acceptance is only evidenced by the shipment of the goods, 
the sale and delivery are  of that  date. Ibid. 

9. Earne-Time-Refiring Partner-Liability.-A partnership having given 
an order for goods to the plaintiff's traveling salesman subject to the 
plaintiff's acceptance, one of its members retired and gave due notice 
before its acceptance to the salesman, who was the plaintiff's ac- 
credited agent for the purpose : Held, (1) such notice was a rescission 
of the order; (2 )  its sufficiency in point of time was not limited to 
the date of the order; (3 )  that as the goods were not sold and delir- 
ered until shipment made after such notice was duly given, the retir- 
ing partner is not responsible therefor. Ibid. 

10. Limited Authority-Notice-Liability.-When one deals with a partner 
with notice that his acts exceed the limitation imposed upon his 
authority by the partnership, the partnership is not bound, and the 
remedy is restricted to the partner with whom he deals. Nladen u. 
Lance, 492. 

11. Same-Euidewx-One who has entered into a partnership with another 
in a business conducted in a different town from that  of his residence, 
under a parol contract by which i t  was agreed that  the other partner 
should conduct the entire business and only buy such goods as  he 
was able to pay for promptly, is not liable to a creditor of the firm to 
whom he had given notice of the agreement, and who acted in disre- 
gard of the notice and in such a manner as  to keep him in ignorance 
of the true status of the account. Ibid. 

PERMISSIVE USER. See Negligence. 

PLEADINGS. See Fraud. 
1. I%surance-Euidence-Admissions.-When, in a n  action against a fire 

insurance company, the complaint alleged a total loss and that the 
full amount of insurance became due, a part of the corresponding 
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PLEADINGS-Continued. 
allegation in the answer is admissible in evidence, when put in by 
plaintiff, admitting the loss, without introducing a part thereof deny- 
ing liability therefor. Modli.rz v. Insurance Co., 35. 

2. Insurance-Waiver-EstoppedAllegatio?zs Sufficient.-In an action to 
recover upon a fire insurance policy, the plaintiff alleged sole bene- 
ficial ownership of property insured, the issuance of policy and subse- 
quent loss by fire when policy was in force; the adjustment of loss 
which defendant promised to pay and issued check therefor, but 
recalled it. The parties appeared to be satisfied to present their 
contentions arising under the pleadings under a n  issue of indebted- 
ness, and another a s  to the bar of the statute of limitations: Held, 
matters constituting waiver and estoppel were sufficiently pleaded in 
this case. Modlin v. I$%sztrance Go., 35. 

3. Deeds and Conveyances-Mortgages-Cancellation-Evidence.-In an 
action for the cancellation of a bond and mortgage on plaintiff's land, 
plaintiff alleged that  they were given to defendants, upon considera- 
tion that  the latter would pay a certain prior mortgage indebtedness 
of plaintiff, which, owing to the defendant's delay, plaintiff had to 
pay when he was in imminent danger of losing the land under fore- 
closure. The answer raised no material issue: Held, upon the 
pleadings, i t  appeared there was a failure of consideration and the 
bond and mortgage should be canceled. Williams u. Dnnn, 107. 

4. Variance-Amendments.-There is no error in the trial judge allowing 
amendments to the pleadings so as to  make them conform to the 
proof. Revisal, 507. Bedsole v. R. R., 152. 

5. Equity.-In order to obtain equitable relief the party seeking i t  must 
allege such facts as  will entitle him to it. McFarland u. Cor?twell, 
428. - 

POLICE POWERS. See Courts. 

POWER OF COURT. 
1. InjulzctioniSewerage-Damages DoubtfudCourt 's Noninterference.- 

I n  this case an injunction is sought against the action of the city in 
emptying its sewer into a stream by certain of the landowners along 
its course where the sewer empties. The court affirming the doctrine 
of the city's liability for damages as laid down in Metx v. Asheville, 
150 N. C., 748, and other cases cited, will not interfere by injunction, 
it  being doubtful, from the record, as  to the character and extent of 
the damage. Cherry v. Williams, 14 N. C., 452; Vickers v. Durham, 
132 N. C., 880, cited and approved. Little v. Leqtoir, 415. 

2. Criminal Cases-Supreme Court-Newlg Discovered Evidence.-A new 
trial in  criminal cases will not be granted by the Supreme Court upon 
the grounds of newly discovered evidence. S. v. Sf-thur, 653. 

POWERS, IMPLIED. See Cities and Towns. 

PREFERENCES. See Bankruptcy. 

PRESCRIPTIVE RIGHTS. See Nuisance. 

PRESENTMENT. See Indictment. 

PRESUMPTIONS. See Evidence ; Statutes ; Instructions ; Cities and Towns ; 
Appeal and Error ; Murder ; Manslaughter. 
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PRINCIPAL AND AGENT. See Trusts and Trustees. 
1, Evidence of Agencg-Harmless Error.-In an action to recover purchase 

price of goods sold and delivered, exclusion of defendant's evidence 
that  plaintiff's agent was told by the agent of defendant that the goods 
were bought by him for his principal, is harmless, when plaintiff 
has  brought his action and recovered against the principal in recogni- 
tion of this act. Engine Co. v. PaschaZ, 27. 

2. Agertt's Cou.rzterclaim.--An agent cannot successfully interpose as  a set- 
off, in an action brought by another against his principal, expenses 
incurred by him individually and for which his principal cannot be 
held responsible. Ibid. 

3. Account Stated-Admissions-Receipt-Agent's Cnaulhorixed Bets.- 
Plaintiff, being indebted to a bank, delivered, a t  an agreed price and 
under a contract of purchase with defendant railroad, a certain num- 
ber of crossties a t  said road and told defendant to send statement and 
certificate of the amount to the bank. Thereafter defmdant accepted 
the ties, but a t  a reduced price, and sent statement accordingly t o  the 
bank and had the bank to receipt the statement "in full of above 
account." The plaintiff notified both the bank and the railroad com- 
pany that  he would accept the payment only in part :  Held, (1) the 
account rendered by defendant to the bank was no more than an 
admission that  it  o-ved the plaintiff the sum stated therein; ( 2 )  the 
receipt of the bank was not in full of plaintiff's demand, but only in 
full for the amount stated; (3)  there was no evidence to warrant the 
bank to receipt for plaintiff in full of his demand, and such receipt 
would not be binding upon him. Colvard v. R. R., 522. 

PRINCIPAL AND SURETY. 
1. Sureties - Justification-Diffeilent 4 mounts-Contribution.-Contribu- 

tion between sureties upon a sheriff's bond, as it  relates to their rights 
between themselves alone, rests upon the principle that "equality is  
equity," and though they may have justified in different amounts, 
upon the same bond for the same penalty, the burden must be borne 
by them in equal proportions, in the absence of eridence tending to 
show that  they had otherwise agreed among themselves. Comrs. v. 
Dorsett, 307. 

2. flame-Intel-pretation of Statutes.-In an action \?-herein judgment had 
been rendered in a certain sum against an ex-sheriff and the sureties 
on his bond, and continued to determine the liability of the sureties 
among themselves, who had justified a t  the foot of the bond in 
different amounts: Held, the intendment of Revisal, see. 310. was to  
provide a statement under oath to show the solvency of the sureties 
and afford information to the county commissioners under like sanc- 
tion that the aggregate amount of the bond equaled the penalty 
required, and does not affect the doctrine of contribution as  i t  relates 
to the rights of the sureties to contribution between themselves. Ibid. 

3. Paument by  ~Suret.y--Implied Covenant-Cause of Action.-One who has  
executed a distiller's bond to the Government as surety, incurs an 
outstanding existing obligation which he has thereby assumed for his 
principal, with a n  implied covenant on the part of the principal that  
he will indemnify him, as  surety, against loss; and no cause of action 
accrues to  the surety upon the implied corenant of indemnity until 
he has paid the bond according to its terms. Graeber u. Rides, 596. 
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PRIORITIES. See ~ i e n s  ; Mortgagor and Nortgagee. 

PRIVATE CORPORATIONS. See Corporations. 

PRIVITY. See Contracts. 

PROBATE. See Deeds and Conveyances. 

PROCEDURE. See Taxation ; Demurrer. 
1. Process-Hervice-Xis?zomer of Defendmt-Plea i n  Abatement.--A 

mere misnomer of the defendant in failing to serve summons on i t  , 
as the "Supreme Lodge," etc., when, in fact, the summons was served 
on the proper officer, is not a ground for dismissal; the proper pro- 
cedure is a plea in abatement wherein the correct name could be 
supplied and the pleadings amended to conform. Dzmn u. Aid Hociety, 
133. 

2. Process-Service-Jfisnomer of Defertdant-~Visjoinder of Causes.-In 
this case there was no misjoinder of causes of action; but, if other- 
wise, the remedy was by motion to divide the action, Revisal, 476, the 
defendant being already in court and haring received notice by the 
summons and complaint. Ihid. 

3. Attachment.--In attachment proceedings it  is not now necessary that  
the damages sought should only be for a wrongful conversion of 
personal property or liquidated damages arising under a contract or 
iimited or defined by some standard or data  contained in the contract 
itself, but by the amendments of the Code of 1883, and subsequent 
statutes, as  shown in Revisal, see. 758, the remedy is also provided 
in actions f o r ;  subdiv. 3: "Any injury t o  real or personal property 
in consequence of negligence, fraud or other wrongful act" ; subdiv. 4 : 
"Any injury to the person by negligence or wrongful act." Worth v. 
Trust GO., 191. 

4. Xame-Interpretation of 8tatutes.-Revisal, ch. 68, see. 2831, and sub- 
set. 6, provides: That in the construction of all statutes, unless a 
contrary intent is manifest, the term "personal property" shall in- 
clude moneys, goods, chattels, choses in action and evidence of debt, 
including all things capable of ownership not descendible to the heirs 
a t  law, and applying such construction. Sec. 758, subdiv. 3, Rerisal, 
above stated, authorizes the process of attachment in an action for a n  
unlawful combination and conspiracy to injure plaintiff, and by 
means of which plaintiff's subscription and holdings in the corpora- 
tion above indicated were rendered valueless. Ihid. 

5. Justice's Court-Judgments-AppeaGDocketing-Laches of Justice- 
Principul and Agent.-A motion in the Superior Court for a recordari 
or an atta;chment under Revisal, see. 1493, is the remedy given a n  
appellant for the failure of the justice to send up an appeal, and it  is 
no legal excuse for  the appellant to show that he had paid to the 
justice his fees and those of the clerk, and that the justice had failed 
to docket i t  as required by the statutes. The appellant would thus 
make the justice his agent and for his neglect he would be responsible. 
MacKenxie v. Development Go., 276. 

6. Justice's Court-Appeal-Docketing-Judgment-Laches-Void Appeal. 
An appeal from a judgment of a justice of the peace must be docketed 
a t  the next ensuing term of the Superior Court commencing ten days 
after the notice of appeal, and a n  attempted docketing a t  a later term 
is  a nullity. Revisal, secs. 307-8. Ibid. 
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PROCEDURE-Continued. 
7. Judgments,  Irregular-Irregular Process-Justice of the Peace.-To set 

aside a judgment of a justice of the peace by default for irregularity 
upon the ground of irregular service of' summons, the complaining 
party must proceed in due time to move before the justice to that end. 
Billings v. Joines, 363. 

8. Euidence-Findings by  Court-Irreconcilable Pindings-Judgments- 
Appeal and Error.-When the judge in the trial court who by agree- 
ment of the parties was to  have found the facts sets out certain 
evidence which is conflicting and irreconcilable, finds i t  all to be true 
and renders judgment thereon, it  is  reversible error, and the judgment 
will be set aside. Guy u. Casualty Co., 465. 

PROCEEDINGS I N  REM.  See Process ; Jurisdiction. 

PROCESS. 
1. E ~ e c u t o r s  and Administrators-Debts-Sale of  Lands-Innocent Pur- 

chaser-Infants-Parties-Representation.-An innocent purchaser for  
value without notice of land sold under judgment of the Superior 
Court by the personal representative of deceased, to make assets to  
pay his debts, takes free from the claim of children not In esse a t  the 
time of sale, to whom the lands descend subject to the life estate of 
their father when the father, as  life tenant, had been served with 
process and was bound by the order of sale, affirming Carraway u. 
Lassiter,  139 N. C., 145. Yarborough v. Moore, 116. 

2. Judicial Bales-Motion to  Set  Aside-Innocent Purchaser-Infants- 
Parties-Service-Proof-Record Evidence.-A purchaser a t  a judi- 
cial sale is  only required to see that  the court has jurisdiction of the 
parties and the cause of action. And when i t  appears that  certain 
parties defendant were minors and interested in  the lands sold, that  
guardians ad l i tem had been appointed for them and that  the sheriff 
had served the summons on them by reading i t ,  and i t  nowhere ap- 
pears i n  the record that they were under the age of fourteen, so as  to 
require service by copy, etc., a s  provided by the statute, the service 
on them is apparently sufficient, and the rights of a n  innocent pur- 
chaser a t  the sale will not be disturbed. Ibid. 

3. Jzcdgments of Another State-Nonresidence-Rlcmmons-Service-Proof. 
A lack of jurisdiction of the person is  not established by showing, 
without more, that process was personally served on a nonresident 
defendant while he was temporarily and of his own rolition within 
the jurisdiction of the court rendering the judgment. Mottu v .  Davis, 
237. 

4. Order of Court-Nest Term--Criminal Ternk-Summons-Serzrice- 
Reasonable Time.-In a n  action for possession of lands involving 
title i t  appeared that the plaintiff claimed under a deed from the 
defendant and his wife, and that  the death of the defendant being 
suggested the court ordered that  his heirs be made parties defendant. 
No process or notice being issued or given under this order, the court 
again ordered that notice issue or the action abate a t  the next term. 
A criminal term intervened, but before the next civil term all the 
heirs, a t  least those resident within the State, had been served, and 
this within two years from the date of the death of their ancestor: 
Held, (1) the second order, by fair  intendment, meant that  the action 
should abate if process on the heirs was not served before the next 



INDEX. 

PROCESS-Continued. 
civil term; (2) the defendants' motion for abatement should be denied, 
i t  appearing that the service upon the heirs was made within two 
years after the death of the ancestor, within the time fixed by the 
order, and that the mother of the heirs continued to be a party 
defendant. Rogerson v. Leggett, 145 N. C., 7, cited, approved and 
distinguished. Moore v. Moore, 555. 

5. Summons-Acceptance of Service-Attorneys at  Law.-An attorney at  
law, without having special authority, cannot make a valid acceptance 
of service of orlginal process. Warlick v. Reynolds, 606. 

5. Warrant of Arrest Not Signed-App earance Bow&-Sufficiency.-It is 
immaterial to the validity of an appearance bond given by defendant 
before the court and in custodia Zegis that the warrant for his arrest, 
in due form, was inadvertently not signed by the recorder. S. v. 
MitchelZ, 716. 

PUBLICATION. See Forgery ; Process. 

PUBLIC SCHOOLS. See Cities and Towns ; Liens; Taxation. 

PUBLIC WATER SUPPLY. See Cities and Towns. 

PURCHASER, RIGHTS OF. See Equity; Mortgagor and Mortgagee. 

PURCHASER WITH NOTICE. See Notes ; Sales ; Actions. 

QUIETING TITLE. See Judgments. 

QUO WARRANTO. 
Rights and Remedies.-The correctness of the result of the election of a 

clerk of the Superior Court, determined and declared by the county 
board of canvassers, can be investigated, passed upon and determined 
in a civil action in the nature of a quo warranto, and such is the 
proper remedy. 8. v. Midgett, 1. 

RAILROAD CROSSINGS. See Contributory Negligence. 

RAILROADS. See Negligence ; Contributory Negligence ; Master and Servant. 
1. Shipper-Cotton-Licensee.-One who is preparing bales of cotton for 

shipment in a customary manner on the platform provided by a rail- 
road company for the purpose is not a bare licensee. Finch v. R. R., 
105. 

2. Cotton Platfovm-Repairs-Dzcty to Shipper-Negligence-Questions 
for Jury.-A railroad company owes a duty to its patrons shipping 
bales of cotton over its lines to keep in repair its platform used and 
furnished by i t  for that purpose, and when there is evidence tending 
to show that one thus shipping cotton, while complying with the 
instructions a€ defendant's agent in heading up the bales so that their 
marking could readily be seen, was injured by his foot catching in a 
hole in the platform left by a rotting plank, which was concealed 
by the bale he was then handling, it is sufficient to take the case to the 
jury upon the issue of defendant's negligence. In  this case the ques- 
tion of contributory negligence was not presented. Ibid. 

3. Lights and Signals-Negligence.-When it is alleged and proven to the 
jury under conflicting evidence that plaintiff's intestate was run over 
and killed by defendant's work train, without lights or signals, when 
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he  was endeavoring to go over the railroad a t  a public crossing, the 
defendant is  liable in damages for its negligent act, in  the absence 
of evidence of contributory negligence of plaintiff. Champion v. 
R. R., 197. 

4, game-Contributory Negligence-Nonsuit.-In an action to recover dam- 
ages from a railroad company for the alleged negligent killing of 
plaintiff's intestate by running a train, without lights or signals, over 
him a t  a public crossing a t  night, the contributory negligence of intes- 
tate will bar recovery when it  appears that he both saw and heard the 
engine coming and attempted to run across the track in front of it, 
and thus received the fatal  injury. Ibid. 

5. Master and Seruant-Negligence-Defective Tools-Ordinary Use- 
Accident.-When in the ordinary and everyday use of a tool, simple 
in structure, an injury is caused a n  employee by a defect in  it, which 
was not observed by him after working with i t  for several hours, the 
employer is not liable in  damages by reason of the defect alone; and 
when an injury was thus caused to the plaintiff by the unexpected 
flying off of a striking hammer used by another in striking a riveting 
hammer held by him while riveting bands together in the course of 
his employment, the employer is  not responsible in  damages for 
plaintiff's resultant injury. Dunn u. R. R., 313. 

6. Negligence-JIoving Trains-Brakemen-Scope of Employmefit.-When 
i t  appears that  the plaintiff, a brakeman, has received the injury 
complained of from a defective hand-hold by following a custom of 
brakemen in jumping off and on another train ahead of his own train 
in  order to  reach a switch to  change it, and such custom mas known 
to and approved by the superior officers of defendant, a motion to 
nonsuit upon the evidence on the ground that he acted therein out- 
side the line of his duties will not be sustained. Reeves v. R. R., 318. 

7. Same-Evidewe-Nonsuit.--The rule that persons cannot recover dam- 
ages of a railroad company for an injury received while getting on 
and off a moving train, does not apply in its full strictness to brake- 
men acting in the line of their duty. Ibid. 

8. NegZigenceMovi?zg Trailzs-Brakeme%.-The test of whether a brake- 
man, while engaged in his employment with defendant railroad com- 
pany, was ,wilty of contributory negligence and barred of recovery in  
his action for  damages for an injury sustained by him while jumping 
on or off his moving train, is whether a person of ordinary prudence 
in  his position would have acted likewise. Ibid. 

9. Moving Trains-Brakemen-Contributor2/ LVeg1igence.-If a brakeman 
jumps on or off a moving train, when it  is obviously dangerous for  
him to do so, he is  guilty of such contributory negligence as  will bar 
recovery. As there was conflict of evidence in this case as  to  the 
speed of the train, the question was properly submitted to the jury. 
Ibid. 

10. Negligence - Vacant Lot -Permissive User - Licensee - Liability of 
Owner.-One who with others is accustomed to use, with the knowl- 
edge of the owner, a pathway across a vacant lot for  his own con- 
venience, without any enticement, allurement or inducement being 
held out to  him by the owner, goes there a t  his own risk and enjoys 
the license subject to its concomitant perils; and while the owner 
may not place new and dangerous pitfalls and obstructions along the 
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path without warning to those likely to use it, and escape liability fo r  
an injury thereby directly caused to one of them without fault on h i s  
own part, he owes no such duty when the pitfall or obstruction has  
remained there continuously for  some time, in this case for a period 
of two years. Monroe v. R. R., 374. 

11. Rights of Way-"Floating"-Rights Barred-Question of Law-Limi- 
tation of Actions.-The grant to a railroad company of an undefined 
or "floating" right of way over the owner's lands is of an executory 
nature, and where no consideration has been paid by the company, 
the right may be lost by lapse of ten years upon failure of entry and 
of location by the company; and in this case there was a delay of 
twenty-one years barring the right as  a matter of law. Even if there 
had been a deed, with metes and bounds, the adverse possession of 
twenty years would bar the company under the statute of limitations. 
ReT7isal, see. 384. May v. R. R., 388. 

12. Independent Contractors-Joint Torts-Partition-lWaster and Servant. 
A railroad company cannot be held liable as a joint tort feasor with 
its independent contractor for an injury to an employee of the latter, 
when there is no evidence or suggestion that the former assumed a n  
active part by encouragement, direction or control of the work wherein 
the injury complained of was received. Smith v. R. R., 479. 

18. Same-Release of Liability-Effect.-The plaintiff received the injury 
complained of while engaged in the employment of an independent 
contractor of a railroad company in building the latter's roadbed, and 
brought suit against the railroad and the contractor, alleging tha t  
they were joint tort feasors. H e  introduced the contract between 
the defendants, wherein i t  appeared that  the contractor had agreed 
to indemnify the railroad from liability of the character demanded 
by plaintiff: Held, a release in full given by the plaintiff to the inde- 
pendent contractor in consideration of a compromise likewise released 
the liability of the railroad, i n  the absence of evidence tending to 
show that the latter actively participated in the alleged wrong. The 
principles of law applicable to the master's liability for the wrongful 
acts of the servants discussed by MAKNINO, J. Ibid. 

14. Nealirrence-Elidenee-Bufficient-Nont-In an action against a 
railroad company for damages for  the negligent killing of &intiff's 
intestate, a motion of nonsuit upon the evidence should be allowed if 
the evidence does not prove or tend to prove a breach of duty resulting 
proximately in the injury complained of. Barris v. R. R., 483. 

15. Crossings-Custom-Notice Implied.-A custom of six months' duration 
of a large number of employees of defendant railroad company t o  
cross the yards and a large number of tracks of defendant in going 
a t  dinner time the shortest way to and from their homes, fixes the 
company with notice of of the fact, and that it  mas the custom of i ts  
own employees. Ibid. 

16. Flying Switch-"Kicking Cars"-Negligence Per  Be.-It is negligence 
per se for  a railroad company to make a flying switch or "kick" or  
"shunt" cars on its yard, wherein there are  a large number of tracks, 
a t  a place where and a time when i t  was the known custom of the  
company's employees to cross, without brakemen or other like em- 
ployees of the company on the cars being thus placed to give notice 
or warning of their approach. Ibid. 
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17. Same-Evidence Bu@cie?~t.-Evidence is sufficient to  sustain a verdict 

on the issue of defendant's negligence which tends to show that  
plaintiff's intestate, an employee of defendant railroad company, was 
run  over and killed by defendant in  making a flying switch while he 
was crossing the yard a t  a place where and a time when the intestate, 
with a large number of other employees, were accustomed to cross 
with the acquiescence of the defendant; that  while he was crossing 
the tracks, they being close together, an engine running without 
warning or signals from thirty-five to forty miles an hour, passing i n  
two feet of him, caused his hat  to blow off on the track he had just 
crossed, and the injury was caused when he was stooping to pick it 
up by cars which had been "shunted" coming upon him noiselessly 
a t  the rate  of eight or ten miles an hour with no watchman on them 
to give warning. IBid. 

18. Same-Continuing Negligence-Proximate Came.-In this case the 
negligent act of the defendant, a railroad company and its conductor 
and engineer, in running a n  engine on its yards without signal or 
warning a t  the rate of thirty-five or forty miles an hour, a t  a place 
where and time when they knew or should have known that employ- 
ees of the company would cross going to and from their homes for 
dinner, and which caused the death of plaintiff's intestate, one of such 
employees, continues up to the collision with the intestate, and with- 
out fault on his part is the proximate cause. Ibid. 

19. Co?ztributory Negligence-"Look and Listen," Emceptions to Rule-EGG 
dence-Aronsuit.-The plaintiff's intestate, in  a n  action against a rail- 
road company for damages for negligent Billing, in drawing back from 
a n  engine negligently running in two feet of him a t  the rate of thirty- 
five or forty miles a n  hour, without signal or warning, and killed 
by cars "shunted" onto the track he had just crossed running a t  the 
rate  of eight or ten miles an hour, without watchmen on them, while 
stooping to pick up his hat which the moving engine had caused to 
blow there from his head, the tracks being near together, is not held 
to that  degree of care ordinarily required of one crossing a railroad 
track t o  stop, look and listen, and a motiou of defendants to nonsuit 
upon this evidence on the question of contributory negligence was 
properly disallowed. Ibid. 

20. Contributory Negligence-Pleading-Proof-Burden of the Issue.-Con- 
tributory negligence will not be presumed in law; it  must be alleged 
and proved by the defendant, the burden of the issue resting upon 
him and the burden of duty on the plaintiff. Ibid. 

21. Negligeme-Burden of Proof-Pedestrians, Uneopected Acts of-Eui- 
dence-Nonstbit.-According to plaintiff's evidence, in an action 
against a railroad company for damages for an injury alleged to 
hare  negligently been inflicted on him by defendant, he was a brake- 
man who had been left by one section of a freight train and endeav- 
ored to catch the second section. H e  crossed the track upon which 
he  saw this second section was switching and walked along the track 
in a path used by employees. When the train was backed down the 
track going in the same direction, a t  a speed of four miles an hour, 
he  became dizzy from faintness and, being a distance of eighteen 
inches from the track, fell on it  and was injured. There was no one 
on the end of the last car. There was testimony as  to  the distance 
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of the train from him a t  the exact moment of his falling, though it  
appeared that  the train must have been less than fifteen feet. There 
was no evidence that a train of this character could have been stopped 
in time to avoid the injury under the circumstances : Held, there was 
no sufficient evidence that the injury would have been averted had 
there been a brakeman on the last car, and a s  the burden was on 
plaintiff to show the proximate cause of the injury, which he failed 
to do, a motion for a judgment of nonsuit should be sustained. Mer- 
rill v. R. R., 524. 

22. Tranzways-Regulations and Liabilities-FeZlozo-Servapzt Act.-A cor- 
poration organized under a charter conferring the power of eminent 
domain, and the privilege of constructing tramways, railways, etc., 
for the transportation of passengers and freight, including logs, lum- 
ber, timber, etc., is considered and held as  a railroad, and subject to 
the regulations and liabilities affecting such companies, including the 
statute known as  the Fellow-Servant Act, though its chief purpose 
was to exploit certain timber lands and market tlie timber growing 
thereon. Wright v. R. R., 529. 

23. Damages-Illegal Conduct-Muster and Hervalzt-Orders of Master.- 
An action will not lie when a plaintiff must base his claim, in  whole 

. or in  part, on a violation by himself of the criminal or penal laws 
of the State, nor is this principle impaired by reason of the fact that 
plaintiff was acting under the orders of the defendant, his principal, 
for  an agent cannot justify such conduct by showing he was so acting. 
Lloyd v. R. R., 536. 

24. Master and Bervant-Employees' Hours of Serzjice-Public Benefit- 
Interpretation of Btatutes-Violation of Statute-Liability of Master- 
I n  P a r i  De1icto.-Chapter 456, Public Laws of 1907, prescribing the 
hours of service of employees of railroad companies, to wit : not more 
than sixteen consecutive hours, and declaring that  working beyond 
such hours shall constitute a misdemeanor on the part  of the em- 
ployees and the company requiring it, while doubtlessly passed for 
the well-being of railroad employees, was also intended for the benefit 
of the public, and hence, when it  is alleged that  plaintiff, a fireman 
on defendant's road, having been compelled and directed by defendant 
company to work continuously for twenty-three hours without food, 
was for  that reason so incapacitated that the injury was caused him 
while attempting to board a slowly moving train to reach a shanty- 
car where he was directed to go to get food, the plaintiff and the 
defendant company are in  pari delicto, and plaintiff, having alleged 
a n  act in violation of said chapter 456 in  order to  maintain his action, 
cannot recover. Ibid. 

25. Death by Wrongful Act-Nonsuit.-While the requirements of Revisal, 
sec. 59, giving a right of action for death caused by the wrongful act, 
etc., of another, provided it be "brought within one year after such 
death" is not in strictness a statute of limitation, but a condition 
affecting the cause of action itself, yet when such suit has been 
brought within the time specified by this section, i t  comes within the 
provisions of Revisal, sec. 370 (Code, see. 166), to the effect that  if 
a n  action shall be commenced within the time prescribed therefor and 
the plaintiff be nonsuited, etc., he may commence a new action within 
one year after such nonsuit, etc. Trull v. R. R., 545. 
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26. Same-BilZ of Peace-Procedure.-When an action for death caused by 

a wrongful act of another, etc., has been brought within the time 
prescribed by Revisal, sec. 59, the provisions of Revisal, sec. 370, 
allowing another action thereon to be brought within one year, etc., 
applies a s  often as  a nonsuit is taken; this on the idea that the time 
the first action was pending is not counted against plaintiff, the 
remedy to prevent vexatious litigation being some procedure in the 
nature of a bill of peace. Ibid. 

27. Crossings-Sigt~als-Duty of Pedestrian-Look and Listen-Contribzi- 
tory Negligence-Evidence-No?tsuit.-When i t  appears from the evi- 
dence that plaintiff's intestate was standing near a railroad crossing 
waiting for a train to  be moved on a track in front of him, and 
unexpectedly and without explanation stepped from a place of appar- 
ent safety directly and immediately in  front of a moving shifting- 
engine in  plain view, and was thereby killed, though the engine did 
not give the customary crossing signals or warnings, the plaintiff has 
failed to exercise that  degree of care for his own safety which i t  was 
his duty to observe, and a motion of nonsuit upon the evidence should 
be sustained upon the issue of contributory negligence. Ibid. 

RATES, WATER. See Water Rates. 

RATIFICATION. See County. 

REALTY, INJURY TO. See Venue. 

XEASONABLE STIPULATIONS. See Carriers of Freight. 

RECEIVERS. 
Liens-Future Payments-Completing Contract.-When, by uncondition- 

ally accepting a n  order given on him by a sub-contractor in favor of 
one furnishing the latter material for the building, the contractor 
has made a valid assignment of funds coming into his hands under his 
contract with the owner for the payment of the debt, and thereafter 
the sub-contractor, a corporation, goes into the hands of a receiver 
who, by agreement, satisfactorily completes the work, the assignment 
is  valid as  to such sum or sums of money as  may have become due 
under the accepted order as  against material men creditors of the snb- 
contractor of whose claims the contractor had not been notified, and 
who had not acquired a lien under the statutory provisions. Hall u. 
Jones, 419. 

RECORDARI. See Appeal and Error. 

RECORDER'S COURT. See Courts. 

REFERENCE. 
1. Receivers.-An order issued in this case, being a creditors' bill, requir- 

ing the receiver of a corporation to pass upon the different claims 
of the plaintiffs, and upon certain priorities claimed by some of them, 
is  in effect an order of reference. Riley u. sears, 157. 

2. Findings-Issues-Exceptions-Judgments-Appeal Premature.-An ap- 
peal is premature from an order of the judge to submit to  the jury 
issues raised by exceptions to referee's report, when the order of 
reference appears to have been made without objection. The practice 
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is to  proceed with the inquiry, and appeal from the final judgment 
or a judgment in the nature of one. Ihid. 

3. Appeal and Error-Order-Appeal Premature-Final Judgment.-An 
appeal is premature fro? the judgment of the lower court modifying 
the report of a referee, declaring the indebtedness and priorities 
among defendant's creditors and ordering a reference as  to one 
of them, and it will be dismissed without prejudice; for when a 
reference has been entered upon, it  must proceed to its proper con- 
clusion, and an appeal will only lie from a final judgment, or one in 
its nature final. Pritchard v. Spring Go., 249. 

4. Appeal and Error-Referee-Report Confirmed-Supreme Court-Find- 
ings.-Upon appeal from the confirmation by the trial court of the 
report of a referee setting aside a deed as  having been obtained by 
undue influence amounting to fraud, the Supreme Court has no power 
to make findings from the evidence, but can only determine as t o  
whether there is sufficient legal evidence to support the findings which 
have been made. Bellamy v. Andrews, 256. 

REFORh3ATION. See Deeds and Conveyances. 

REGISTRATION. See Deeds and Conveyances ; Bankruptcy ; State's Lands ; 
Taxation. 

REHEAR, PETITION TO. See Appeal and Error. 

REMOVAL OF CAUSES. See Corporation Commission. 

1. Federal Court-PetitionJurisdictional Pacts-Natter of Right.--In 
proceedings for the removal of a cause from the State to the Federal 
courts upon the question of diversity of citizenship under the Federal 
statute, applicable, the State court is not bound to surrender its 
jurisdiction until a case has been made which, on the face of the . 
petition, shows the petitioner has a right to the transfer of the cause 
to  the Federal courts. Corporation Commission u. R. R., 447. 

2. Corporation Commission - Legislative Functions -Police Powers - 
"Suits."-In a matter before the Corporation Commission 
certain citizens of a town were seeking an enforcement of certain 
changes of location and conditions of a railroad company's depot 
therein, the commission held, "In view of the facts, i t  is the opinion 
of the commission that the removal of the depot to the north side 
of the railroad and enlarging the warehouse space will promote the 
convenience, security and accommodation of the public." From this 
order the railroad company appealed under the provisions of the 
State statute to the State Superior Court, and there, in apt time and 
due form, filed a petition to remove the cause to the Federal Court 
on the ground of diverse citizenship, alleging the jurisdictional 
amount: Held, the action of the commission was the regulation by 
the State through its lawfully constituted agency of a legislative 
function falling within its police power, and was not a "suit," within 
the purview of the Federal statute, removable to an inferior Federal 
tribunal. Ibid. 

3. Corporation Cornnzission-State Regulations-Federal Courts-Consti- 
tutional Law.-The Federal courts have no jurisdiction over regula- 
tions of a legislative character made by a State through its lawfully 
authorized agency in this case, the Corporation Commission, unless 
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the regulations are  of such an unreasonable or arbitrary character 
a s  to be in  effect not a mere regulation, but a n  infringement of owner- 
ship, or in  some other way repugnant to the protective clauses of the 
Fourteenth Amendment of the Federal Constitution. Ibid. 

4. Same-Procedure.-The only remedy that  the common carrier has in 
the Federal Court for relief from a regulation of a State, legislative 
in  i ts  character, alleged to be in  contravention of the Fourteenth 
Amendment to the Federal Constitution, is upon writ of error from 
the United States Supreme Court after the carrier has exhausted 
the right of review and appeal open to i t  under the laws of the State. 
Ibid. 

5. Federal Courts-Allegations of Petition-Jurisdictional Facts.-The 
allegation in a petition of a carrier filed for the removal of a cause 
to  the Federal Court upon the ground of diversity of citizen- 
ship under the Federal statute, that  certain changes in its depot 
ordered by the Corporation Commission will cost it  over two thousand 
dollars, does not per se make the regulation a n  infraction of the 
Fourteenth Amendment of the Federal Constitution or give inferior 
Federal tribunals jurisdiction to  pass on the propriety of such an 
order. Ibid. 

6.  Federal Courts - Jurisdiction - Corporation Comnzission - Legislative 
Acts-Federal Constitution-Constitutional La~.-~4ssuming that  the 
mere fact that  an order of the Corporation Commission made to com- 
pel the carrier to change the location and conditions of its depot to 

' promote the convenience, security and accommodation of the public 
would be an invasion of interstate commerce, i t  does not transform 
the proceedings in which the order is made into "a suit a t  law or in 
equity," and, as  such, removable from the Superior Court of the State 
to  a n  inferior Federal tribunal upon the ground of diverse citizeu- 
ship. Ibid. 

7. Corporation Conzmission-Legislative and Jz~dicial Powers-State Con- 
stitution.-The Corporation Commission in ordering a carrier to make 
certain changes in its depot for the security, etc., of the public under 
the legislative authority conferred, is not exercising strictly judicial 
functions, but those which are  more legislative in their character ; 
and whether the union of legislative and judicial functions of the 
Corporation Commission in a single hand is permissible under the 
State Constitution cannot be determined on an appeal by the carrier 
from the refusal of the Superior Court to grant its petition to remove 
the proceedings to the Federal Court. Zbid. 

8. Municipal Corporatio?&Vunicipal Agencies.-Under chapter 71, Pri- 
vate Laws of 1905, the defendant board was created a department or 
agency of the municipal corporation of Concord, and, among other 
things, expressly created for the purpose of operating and maintaining 
a system of waterworks and lights for  the city; and a cause of action 
for  damages for  breach of contract made by the board within the 
scope of its public duties brought in a different county should be 
removed to the county wherein the town is  situate, irrespective of the 
question a s  to whether the damages arose for  a negligent discharge of 
a n  administrative duty or a technically governmental one. Revisal, 
see. 420 ( 2 ) .  Light Co. u. Gomrs., 568. 

RES IPSA LOQUITUR. See Xonsuit ; Negligence. 
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RES JUDICATA. See Estoppel ; Judgments. 

RESTRICTING LIABILITIES. See Corporations. 

RESTRICTIVE ENDORSEMENTS. See Notes. 

RESTORATION. See Contracts. 

RESTRAINT OF TRBDE. See Contracts. 

RETIRING PARTNER. See Partnership. 

REVIEW, BILL OF. See Appeal and Error. 

REVISAL. 
SECTION. 
50. The right of action given for a death caused by a wrongful act is not 

strictly a statute of limitation, and section 370, a s  to  bringing actions 
within the year upon a judgment of nonsuit, fully applies. Trzcll v. 
R. R., 545. 

370. The right to commence another action within a year after judgment of 
nonsuit under this section fully applies to a n  action for wrongful 
death under section 50. Ibid. 

3%. An unaccepted and indefinite floating right of way granted a railroad 
company is barred in  twenty years. Hal/ ?;. R. R., 388. 

399. Under the facts of this case the ten-year statute bars plaintiff's action 
to  have defendant, enterer of State's lands, declared a trustee for his 
benefit. Phillips v. Lumber Go., 519. 

415. Action for  possession of land involving title does not abate by death of 
party, except by order of.court. V o o r e  u. Hoore, 555. 

420 ( 2 ) .  An action against a county governmental agency is removable to  
the courts of that  county. Light Co. u. Comrs., 558. 

469. A sufficient allegation of a joint tort of the master and servant. Howell 
a. Fuller, 315. 

469. An action for personal injury brought by the son with that of the 
father for loss of the son's services is a misjoinder. Thigpen v. 
Cotton Mills, 97. 

476. When causes of action are  misjoined, motion to divide is the remedy. 
Dumn v. Aid Rocietg, 133. 

567, Equity will decree correction of a deed, and the registration of the 
decree as  a conveyance. Bell u. McJones, 85. 

593. An offer of appellant to deposit in lieu of appeal bond in criminal 
matters is sufficient. 8. v. Parish, 659. 

597. An affidavit for appeal in forma pauperis failing to  contain the clause 
that  appellant is advised by counsel learned in the law that  there was 
error therein is defective. Honeycutt u. Watlcins, 652. 

727. Arrest and bail may be had without changing the nature of an action 
for  damages formerly brought. Copeland u. Fowler,  353. 

758. Wrongful conversion in attachment proceedings, the damages need not 
be liquidated. W o r t h  v. Trus t  Co., 191. 

999. A substantial requirement is all that  is necessary for the clerk of the 
court of the county wherein the land lay in  passing upon certificates 
to  a deed. Kleybolte v. Timber  Co., 635. 

1001. A substantial requirement is all that is necessary for  the clerk of the 
court of the county wherein the land lay in passing upon certificates 
to  a deed. ZbZcZ. 

796 



INDEX. 

REVISAL-Continued. 
SECTION. 

1074. Notice of appeal given to Corporation Commission is suEcient. Corpo- 
ration Commissiolz u. R. R., 447. 

1293. The court may suspend judgment in criminal cases when done without 
objection in the presence of the defendant. 8. v. Hilton, 687. 

1294. The Court may suspend judgment in criminal cases when done without 
objection in the presence of the defendant. Ibid. 

1318. Counties a re  taxed to pay for bridges over divisional streams "in 
proportion to the number of poles," and this applies when dividing 
lines run up the "middle of the stream." Bridge Co. v. Comrs., 215. 

1493. A motion for  a recordari is the procedure when the justice fails to send 
up a n  appeal. McKertxie v. Development Co., 276. 

1589. An attachment upon lands is a cloud upon title which courts of equity 
may inquire into in  proper instances. Crockett v. Bray, 615. 

2019. There is no privity of contract between the owner and material man not 
acquiring lien. Hardware 00. v. Schools, 507. 

2020. There is no priviity of contract between the owner and material man 
not acquiring lien. Iliid. 

2020. Material men not acquiring lien a re  only creditors of sub-contractor. 
Hall v. Jones, 419. 

2021. Material men not acquiring lien a re  only creditors of sub-contractor. 
Ibid. 

2021. There is no privity of contract between the owner and material man 
not acquiring lien. Hardware Co. v. Schools, 507. 

2105. Liability of the husband for the negligent acts of his wife's clerk. 
Brittingham u. Stadienz, 299. 

2111. The possibility of condonation and resumption of marriage is recog- 
nized by statute. Jouner v. Joyner, 181. 

2153. An endorser of a negotiable instrument without recourse, is not affected 
by a fraudulent transaction between the original parties to a contract 
of which he had no notice. Bank v. Hatcher, 359. 

2345. Prior to 8 March, 1899, one who wrote his name across the back of a 
negotiable instrument was presumed to have signed as comaker, or as  
surety a t  least. Barden v. Hornthal, 8. 

2490. When summons is served by publication, and lands sold, it  is discre- 
tionary with the trial court to appoint disinterested persons to repre- 
sent interests of unknown persons. Lawrence v. Hardy, 123. 

2490. Validity of sale of land by judgment when summons is served by publi- 
cation. Ibid. 

2516. Purchasers for  value without notice of lands sold under judgment on 
service of summons by publication, is not affected by the failure of 
the court to  retain funds sufficient to protect interests of unknown 
claimants. Ibid. 

2624. Carriers a re  liable for baggage of passengers from whom they have 
received fare. Kindleg v. R. R., 207. 

2627. Passengers who hare  not used ticket, but had trunk checked over con- 
necting line, may hare the ticket redeemed, and the carrier is not 
necessarily liable for larceny from trunk carried forward by mistake 
without the passenger. Ibid. 

2694. Collateral attack on decisions of county board of canvassers. R. u. 
Kidgett, 1. 

2696. This action inapplicable to this case, concerning the cost of bridge over 
divisional stream where the dividing line is in "middle of stream." 
Bridge Co. 9. Comrs., 215. 
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SECTION. 
2809. A policy of fire insurance may not limit time of bringing action to less 

than one year. Modlin w. Ins. Go., 35. 
2863. The sheriff loses his lien for  tases by failure to levy on personal 

property before execution under judgment. Alexander v. Farrow, 320. 
2916. This section does not affect the determination of this case upon the 

question of the life of a franchise of a water company receiving bene- 
fits thereunder. Water Go. w. Trustees, 171. 

3113. An unsigned draft of a will cannot be construed a s  a will. Kennedy w. 
Douglas, 336. 

3127 (3 ) .  Testator's declarations that  certain memoranda dictated by him 
for  a will, unread, is insufficient, a s  witnesses have no data to  reduce 
the same into writing from memory within ten days. Ibid. 

3147. An indictment or presentment is the beginning of the prosecution, and 
arrests the running of the statute of limitations. S. v. Williams, 660. 

3254. Superfluous words in a bill of indictment should be disregarded. S.  v. 
Wynne, 644. 

3279. The defect in the failure of the judge to sign an order allowing appeal 
in criminal cases is jurisdictional, and the appeal will be dismissed. 
S. v. Parish, 659. 

3338. I n  this trial for burning a barn the charge of the court was not error 
for  failure to  explain more fully the meaning of "willfully and wan- 
tonly." S. w. Barrett, 665. 

3361. This section cannot be given extra-territorial effect in regard to juris- 
diction as  to try the act of bigamy here, committed in another State. 
S. w. Ray, 710. 

3432. No judgment on the verdict can be rendered under this section because 
of failure to  find intent. 8. w. McCloud, 730. 

3704. When defendant has been tried for disturbing divine worship (see. 
3706) he cannot be convicted under this section. S. v. Starnes, 724. 

3706. Shooting pistols near a residence where families a t  irregular times 
hold services is not sufficient to sustain indictment for  disturbing 
divine worship in the absence of knowledge a t  the time of defendant. 
Ibid. 

4115. I n  the absence of fraud or misconduct on the part  of County Board of 
Education, and when the provisions of this section are  complied with, 
the courts will not inquire into their determination in fixing the lines 
of a special school-tax district. Howell w. Hornell, 575. 

4115. When there has been no mistake a s  to where the voting place for a 
special school tax was to be, and a majority of the qualified voters 
were for tax, and it  appears that  no one was prevented from voting, 
the election will not be disturbed because the voting place was not 
published, etc. Yountx v. Comrs., ,582. 

4350. Collateral attack on decisions of county boards of canvassers. S. v. 
Midgett, 1. 

4560. Directors and syperintendent of hospital for insane are not liable in 
damages for a discharged patient's subsequently killing another, upon 
the charge of negligence. Bollirzger v. Ruder, 383. 
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SECTION. 

4596. Directors and superintendent of hospital for insane are not liable in 
damages for a discharged patient's subsequently killing another, upon 
the charge of negligence. Ibid. 

4760. A policy of fire insurance may not limit time of bringing action to less 
than one year. Nodlin v. Ins. Co., 35. 

4775. As to  discrimination among insurants of the same class. Smathers v. 
Ins. Co., 98. 

4W3. When averments are  of separate and distinct offenses, a demurrer to 
one and reply to another is good. Mottu v. Datiis, 237. 

RIGHTS OF WAY. See Railroads; Carriers of Passengers. 

RULING RESERVED. See Demurrer. 

SALES. See Partnerships ; Dower ; Partition. 
JudiciabDeferred Paynzents-Title-Defenses-Arbitration.-Purchasers 

of land a t  a judicial sale resisting payment of their notes given for 
deferred payments, upon the ground that the lands overlapped a n  
adjoining owner, and that therefore the commissioner could not make 
title, having agreed to submit this question to arbitration, are  bound 
by the award made in conformity with their agreement, in the absence 
of fraud, misconduct, corruption, partiality or bad faith on the part 
of the arbitrators. Mangunz u. Mangum, 270. 

SCOPE OF AUTHORITY. See Partnerships ; Principal and Agent. 

SENTENCE. See Judgments. 

SERVICE. See Process. 

SERVICE OF CASE. See Appeal and Error. 

SEVERABLE ACTION. See Actions. 

SEWERAGE. 

\ 
Injunction-Damages Dotcbtful-Court's Noninterference.-In this case an 

injunction is  sought against the action of the city in emptying its 
1 sewer into a stream by certain of the landowners along its course 

'i where the sewer empties. The court affirming the doctrine of the 

1 city's liability for damages as  laid down in Metx v. Asheuille, 150 N. C., 
748, and other cases cited, will not interfere by injunction, i t  being 

I doubtful, from the record, as  to the character and extent of the 
I damage. Little v. Lenoir, 415. 

SIGNBIAS. See Railroads. 

SITUS. See Jurisdiction. 

SPECIAL APPEARANCE. See Jurisdiction. 

SPECIAL DAMAGES. See Damages. 

STL4TE'S LANDS. See Limitations. 
Assignment of Entry - Fraud - Registration - Purchasers fo r  Value - 

Notice.-An assignment, though procured by fraud of a n  entry upon 
the State's vacant and unappropriated land does not per se raise a 
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STATE'S LANDS-Continued. - 
presumption of fraud, and the recorded certificate thereof and of the 
entry cannot affect subsequent purchasers for value without notice or 
knowledge of the fraud. Phillips u. Lumber Co., 519. 

STATUTES. See Taxation. 
1. Interpretation - Railroads - Grc~tuitous Bailee-Tegligence.-Carriers 

are made liable under the statute (Revisal, see. 2624) for baggage 
of passengers "from whom they have received fare," etc., and they 
are  also required under the statute (Revisal, see. 2627) to redeem 
the unused part of the ticket in the manner therein prescribed; and a 
connecting line which receives the trunk of a passenger checked 
through under a ticket bought from the initial carrier, with which i t  
has no partnership agreement, and carries it  to its destination, places 
it in its baggage room, n?t knowing that the passenger voluntarily did 
not take its train, and returns it  upon request of the passenger, is 
merely a gratuitous bailee, having performed the service without con- 
sideration. Kindley v.  R. R., 209. 

2. Compromise.--While under the statute, Revisal, secs. 2337 and 2338, 
the certification of a che'ck by the bank on which i t  is drawn is equiv- 
alent to the acceptance, and the bank then becomes the debtor of the 
holder, against whom he may maintain his action, i t  does not affect 
the enforcement of a n  agreement between the original parties, made 
before certification of the check, that the debtor had agreed to waive 
or withdraw a condition annexed to the acceptance of his check that 
i t  was to be received by the payee, his creditor, in full compromise 
of his debt, in a larger amount. Drewry a. Davis, 295. 

3. Interpretatio~z-Principal awl fluretpJustification-Contribution.-In 
a n  action wherein judgment had been reudered in a certain sum 
against an ex-sheriff and the sureties on his bond, and continued to 
determine the liability of the sureties among themselves, who had 
justified a t  the foot of the bond in different amounts: Held, the 
intendment of Revisal, see. 310, was to provide a statement under 
oath to show the solvency of the sureties and afford information to 
the county commissioners under like sanction that the aggregate 
amount of the bond equaled thepenalty required, and does not affect 
the doctrine of contribution as  i t  relates to the rights of the sureties 
to contribution between themselves. Comrs. u. Dorsett, 307. 

4. Corporations-Officers-Laborers and Workmwa-Ntatwtory Liens- 
Interpretation.-Officers and owners of a corporation are  not entitled, 
under Revisal, see. 1206, to priorities of payment for work and labor 
done by them over the other creditors, as  such officers do not come 
under the meaning of the words "laborers" and "workmen" used in 
the statute, and were not so intended. Alexander u. Farrow, 320. 

5. Elections-Special School Tax-Duty of Registrar-Time for  Registra- 
tion-Interpretation.-The requirements of Revisal, sec. 4323, "that 
i t  shall be the registrar's duty, between the hours of 9 a. m. and 
sunset on each day (Sunday excepted), for twenty days preceding 
the day for closing the registration books, to keep open said books for 
the registration of any electors residing within said township, etc., 
and entitled to registration," does not require the registrar to  be a t  
his home or place of registration every moment of the twenty days 
between the hours indicated, and a reasonable requirement is all that 
is  necessary. And when i t  has been found as  a fact by the lower 

SO0 



STATUTES-Continued. 
court that  every qualified voter has had a fair  and ample opportunity 
to  register, a n  election declaring for a special school tax will not be 
declared invalid by reason of the fact that  the registrar left the 
district for a part of two days out of the twenty days required for 
registration. Younts v. Comrs., 582. 

6. Elections-Special School Tax-Benefits-Place of Election-Publica- 
tion-Majority Vote-Ample Opportunity-Interpretation.-While the 
statute provides that places where elections a re  to be held should be 
fixed and published by the boards of commissio~lers authorized by 
statute to  call them, an election declaring for a special school tax 
will not be held invalid for  the failure to  have done so, it  appearing 
from the facts found by the lower court that  a majority of the 
qualified voters of the district had voted in favor of the t ax ;  that  
the elkction was held a t  the place in  the district that  all elections 
were held; that  all the voters knew of the place and a fair and full 
opportunity had been given them to vote upon the question. Revisal, 
see. 4115. I n  this case the fact that  a remote section of the district 
struggling to maintain i ts  schools a t  i ts own expense received a benefit 
from the tax is no ground of complaint. Those invested with the 
power to call special elections a r e  admonished to adhere to and 
observe with strictness all statutory requirements. Ibid. 

7. Legislative Acts-Creating Inferior Courts-Prospective Effect.-An act 
of the Legislature creating a court of inferior jurisdiction to  the 

,Superior Court operates prospectively unless a contrary intention 
appears in the act itself, and when the latter court has previously 
acquired jurisdiction of an offense included in the jurisdiction of the 
former by the finding of a bill before the passage of the act, i ts 
jurisdiction in  that  instance is not divested by the new lam, and the 
motion to quash the bill in  this case was therefore properly disallowed. 
S. v. Pridgen, 651. 

STATUTORY LIENS. See Liens. 

STATUTORY REQUIREMENTS. See Insurance. 

STIPULATIONS, REASOSABLE. See Carriers of Freight. 

SUBCONTRACTOR. See Liens. 

SUIT AGAINST STATE. See States. 

SUMXONS. See Process. 

SUNDAY. See Appeal and Error. 

SUPREME COURT. See Courts ; Kew ,Trials. 

SURFACE WATERS. See Water and Watercourses. 

SURPLUSAGE. See Indictment. 

TAXATION. 
1. Notice-Hearing-Procedure.-The plaintiff having been afforded a n  

opportunity to be heard before the assessment of its property for 
taxation should become fixed, as  directed in  a former appeal (8. c., 
146 N. C., 199), the question of proper notice is not material on this 
appeal. Land Co. v. Brnith, 70. 

151-51 801 
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TAXATION-Continued. 
2. Domestic Industrial Corporatio+zs-Corporation Cornmission-Notes- 

Solvent Credits.-When a domestic industrial corporation has paid its 
taxes on its capital stock for the year 1902-03, assessed in accordance 
with the report of the treasurer and auditor of the State trapsmitted 
t o  the board of commissioners of the county, pursuant to lam as i t  
then existed, the said commissioners cannot lawfully assess for taxa- 
tion a note held by the corporation upon the ground that  i t  was a 
solvent credit, as  such was included and considered by the treasurer 
and auditor in the values determining the full value of the capital 
stock; and subject to a stated right of exception and appeal to the 
courts, their estimate forms the only basis of assessment for taxation, 
and any other or further imposition of taxes on this portion of their 
assets .is forbidden. The Revisal substantially confers the former 
powers and duties of the State Auditor and Treasurer 'on the Corpora- 
tion Commission. (The Revisal upon this subject and Revenue Act 
of 1909 discussed and interpreted by HOKE, J.) Ibid. 

3. Legislative Powers-Acts Directory-Positiue Requirements.-Subject 
to well recognized constitutional restrictions the Legislature has 
plenary power in matters of public taxation to designate the property, 
fix the rate  and establish the methods of collection; and while many 
of the regulations affecting these methods a re  regarded as directory, 
this does not permit or sanction a procedure in direct contravention 
of a positive and essential legislative requirement respecting them. 
Ibid. 

4. Legislative Powers-Domestic Industrial Corporations-Solvent Credits 
-Corporation Commission-Class Legislation-ConstitutionaZ Law.- 
The provisions of the Revisal and Revenue Act of 1909, for the assess- 
ment of the capital stock of domestic industrial corporations by the 
Corporation Commission, formerly incumbent on the State Auditor 
and Treasurer, are  not in violation of the Constitution, as  the com- 
mission is directed to include in its estimate of the value placed upon 
the capital stock every asset, solvent credit or investment, embracing 
the surplus, undivided profits, etc., and such method is not therefore 
prohibited a s  class legislation. Ibid. 

5. Deeds and Conuegances - Assignment-Liens-Priorities-Lev y.-The 
sheriff and tax collector of a county are  not entitled to  priority of 
payment of taxes by the trustee of a corporation under a deed of 
assignment over creditors who reduced their claims to judgment and 
had execution issued before the assignment was executed and re- 
corded, the property being personal and they having failed to  bevy 
for  the taxes due them respectively. Revisal, see. 2863. Alesander 
u. E'arrow, 320. 

6. Special Tam - Reca?zvass-Elections-Fraud-Evidence, Immaterial.- 
Upon an issue as  to whether the majority of the qualified voters in 
a certain school district voted in  favor of a special school tax, the 
registrar and judges of election declared one result, and subsequently 
the registrar and one of the judges of election again canvassed the 
votes and certified to the county commissioners another result: Held, 
that  evidence to show alleged misconduct in the recanvass is incompe- 
tent. Bowman u. Poovy, 386. 

7. Special School Tam-Elections-Nonresidents-&~~estions for  Jury.-In 
a n  action to determine the true result of a n  election held for the 
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purpose of voting a special school tax it  appeared that the result was 
really to be determined by whether a certain voter living nearest to 
the dividing line of the district was a qualified voter or not ;  and 
the verdict of the jury upon legal evidence and under a proper charge 
having found the location of the lines in question in favor of defend- 
ant's contention, and thereby established the fact that  the voter was a 
nonresident, i t  is conclusive of the question. Ibid. 

Special School Districts-Objectiofz, When and How &fade-Procedure. 
The objection to a special school tax district as determined upon by 
the county board of education, should be made a t  a meeting of the 
board, the times of which are  fixed by statute, when the petition is 
presented to it  for endorsement; and the equitable jurisdiction of 
the court will afford no relief by injunction or otherwise after the 
provisions of Revisal, see. 4115, have been fully complied with and 
the will of the qualified voters has been lawfully expressed favorably 
to  its establishment in  the absence of fraud or misconduct on the part 
of the county board of education or any one officially connected with 
the election. Howell u. Howell, 575. 

Special School Districts-Board of Educatio?z-Discretionary Powers- 
Equitg.-Should section 4129 be conceded a s  applying to all districts, 
whether ordinary or special, and the Court is of opinion that  the 
requirements to establish a special school district by the county board 
of education a re  fully contained in Revisal, see. 4115, i t  is left to  the 
discretion of that  board whether the district is as  compact in  form 
as practicable and the convenience and necessities of the patrons were 
consulted in  forming it, with which discretion the courts cannot inter- 
fere. The responsibilities and duty of the boards of education com- 
mented on, especially in  this case, where no map of the proposed 
district was presented to it. Ibid. 

Special School Districts-Elections-ApprouaZ of Voters.-When the 
provisions of section 4115 have been fully complied with in  establish- 
ing a special school tax district, the votes cast a re  for  the district a s  
laid out as  well as  for  the tax, and when the matter is carried it  
declares the will of the qualified voters, and the courts will not inter- 
fere. Ibid. 

Elections-Special School Tax-Duty of Registrar-Time for Registra- 
tion-Interpretation of Statutes.-The requirements of Revisal, see. 
4323, "that it shall be the registrar's duty, between the hours of 9 
a. m. and sunset on each day (Sunday excepted), for  twenty days 
preceding the day for closing the registration books, to  keep open said 
books for the registration of any electors residing within said town- 
ship, etc., and entitled to  registration," does not require the registrar 
to  be a t  his home or place of registration every moment of the twenty 
days between the hours indicated, and a reasonable requirement is all 
that is  necessary. And when i t  has been found a s  a fact by the lower 
court that  every qualified voter has had a fair and ample opportunity 
to register, an election declaring for a special school tax will not be 
declared invalid by reason of the fact that the registrar left the 
district for  a part of two days out of the twenty days required for  
registration. Yoalzts v. Comrs., 582. 

Elections-Npecial School Tax-Benefits-Place of EZection-Publica- 
tion-Majority Vote-Ample Opportunitu-Interpretation. of Statutes. 
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While the statute provides that  places where elections are t o  be held 
should be fixed and published by the board of commissioners author- 
ized by statute to call them, a n  election declaring for a special school 
tax will not be held invalid for the failure to have done so, i t  appear- 
ing from the facts found by the lower court that  a majority of the 
qualified voters of the district had voted in favor of the tax, that the 
election was held a t  the place in  the district that all elections were 
held, that all the voters knew of the place, and a fair  and full oppor- 
tunity had been given them to vote upon the question. Revisal, 
see. '4115. I n  this case the fact that  a remote section of the district 
struggling to maintain its schools a t  its own expense received a benefit 
from the tax is no ground of complaint. Those invested with the 
power to call special elections are  admonished to adhere to and ob- 
serve with strictness all statutory requirements. Ibid. 

TELEGRAPHS. 
1. Message-Cipher-Notice of Importance-Damage-A telegram read- 

ing "Sold Tootle Mottar ninety cases twenty-eight inch six and three- 
quarters," is not a cipher message, and the use of the initial capital 
letters to the word Tootle Mottar indicates the name of a firm to 
whom goods are  sold, and the rest of the message the quantity, kind 
and price thereof; and from the nature of the business a telegraph 
company receiving the message for transmission has implied knowl- 
edge of the importance of accuracy in transmission and promptness 
in delivery. Williamsoa a. Telegraph Co., 223. 

2. Same-Measure of Damages-Proximate Cause.-A telegram indicating 
upon its face that a commodity had been sold gives notice to defendant 
telegraph company that  damages would probably result from a n  error 
in  transmitting i t ;  and when a message addressed to a manufacturer 
of cloth, a user of defendant's telegraph service, by his commission 
man, was negligently transmitted so as  to show a difference of eighty- 
one cases in the quantity of goods sold to a certain firm, which caused 
the manufacturer not to buy the cotton for the eighty-one cases until 
several days later when the price of cotton higher, he may recover 
of defendant his loss in having to protect himself by purchasing cotton 
for the eighty-one cases later a t  the advanced price, as  such damages 
will be reasonably presumed to have been in the contemplation of the 
parties a t  the time the message was received by defendant for  trans- 
mission, and the direct and proximate cause of its negligence. Ibid. 

3. Additioml Notice.-And when, after the manufacturer informed the 
defendant's agent that  the message was important and involved a 
financial loss or profit and requested an investigation, the agent tells 
him later in the same day that  the message as  delivered correctly 
stated the number of cases sold, relying upon which he does not 
protect himself, the company has received additional notice of the 
importance of the message, and also through its second error caused 
the injury. Ibid. 

4. Telegraph Oontpanies-Hessages-Contracts-Conflict of Laws-Public 
Policy-Comity.-A stipulation printed on a message form which 
limits the liability of a telegraph company for negligence in  trans- 
mitting a n  unrepeated message is void in North Carolina, i t  being 
contrary to  public policy; and if i t  is upheld by the laws of another 
State wherein the message had been received by the company and the 
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TELEGRAPHS-Continued. 
contract for  transmission had been made, the laws of such other State 
will not be recognized here through comity. Ibid. 

Office Hours-Notification of Employees.-A telegraph company may 
observe reasonable office hours for the transaction of its business i n  
the transmission and delivery of telegrams, and it is under no obliga- 
tion to keep its employees in  each of its offices informed of the time 
when every other office is closed for the night. Cates v. ~ e l e g r a p h  Go., 
497. 

Office Hours-Message Eubject to Delay.-A message received a t  8:25 
p. m. by a n  agent of the defendant telegraph company "subject to  
delay," the agent informing the sender of the message a t  the time 
that  it could be delivered during the night provided that  the defendant 
had a joint office with the railroad a t  the place of destination, but 
not if the office was a separate one, imposes no duty upon the defend- 
an t  to  deliver the message that  night if the office a t  the destination 
was in  fact not a joint office. Ibid. 

Bame-Z~structions.-When there is evidence tending to show that the 
defendant telegraph company received a death message for transmis- 
sion a t  8:25 p. m., and that  a t  the time its agent informed the sender 
that  the message would only be delivered if the defendant had a joint 
office with the railroad a t  the place of destination, and not if it had 
a separate office there; that  i n  fact the office was a separate one, a t  
which the hours were from 8; a. m. to  8 p. m., and that the injury 
complained of arose from the plaintiff's not being able to catch a train 
leaving a t  8 a. m., owing to the delivery of the message to,the plaintiff 
a t  9 :40 a. m. a t  his place of business after the messenger had carried 
it to his residence, a mile and a quarter from defendant's office, the 
defendant is entitled to a n  instruction that  i t  was under no obligation 
to deliver the message except between the hours of 8 a. m. and 8 p. m., 
and if the jury find the office hours a t  the place of destination to be 
from 8 a. m. to  8 p. m., and i t  delivered the message a reasonable time 
after 8 a. m. of the following day, to answer the issue as  to negligence 
for  the defendant. Ibid. 

Office Hours-Destination-Receiving Message for Tranmission-=4gree- 
rnent Implied-7VegZigence.-In order to  hold a telegraph company 
liable for damages for not delivering a message a t  its place of destina- 
tion when the office there had been closed for  the night in the observ- 
ance of reasonable office hours, i t  must be shown that defendant's 
agent who received the message for transmission and delivery, by a n  
agreement with the sender, expressed or implied, undertook that the 
message would be delivered that  night, and the mere fact that  the 
message was received after the office a t  the destination had been thus 
closed for the night is not evidence of negligence per se on the defend- 
ant's part. Ibid. 

Negligence-Death Message, Failure to Deliver-Measure of Damages- 
Evidence-Conduct and Conversation.-Upon the quantum of damages 
recoverable for the negligent failure of defendant telegraph company 
to deliver to  plaintiff a message announcing the death of his mother, 
requesting him to come, and giving date of the funeral, after showing 
that  plaintiff had given his mother money t o  visit him a t  his residence 
i n  a different town and for other purposes, that  plaintiff visited her, 
and the affectionate and kindly feelings existing between them, i t  is 
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competent for plaintiff to testify to a conversation between them had 
a t  her home the last time he had seen her alive, about a week before 
her death, to the effect that  he had promised a t  her solicitation and 
request that  if possible he would visit her should she become worse 
and have him notified. Luckey v. Tolegraph Go., 551. 

10. Messages Announcing Sickness-"&Iorning Trail%"-Negligence-Evi- 
ddnce-Quickest Way-"Walked."-When it  is admitted that the 
first train a father could have taken to reach the bedside of his sick 
child would have been too late for him to have seen his child alive, 
had the message sued on, reading, "Your baby very sick; come on 
morning train," been promptly transmitted and delivered, get it  is  
competent for him to show that had the message been promptly de- 
livered, and not negligently delayed in the delivery from 9 p. m. to  
the next day a t  11 a. m., he could and would have walked the dis- 
tance of thirty-five miles and have seen his child alive, thus avoiding 
the injury from which the damages demanded in his action arose. 
Battle v. TeZegraph Go., 629. 

11. Same-Notice to Company.-In an action for damages arising from the 
negligence of defendant telegraph company in the delivery of a mes- 
sage to a father reading, "Your baby very sick ; come on morning train," 
the importance of the message is shown by that part of the message 
relating to the sickness, and the latter part, "come on morning train," 
gives indication of the intent for him to come quickly; the company 
is  put upon notice that the father may use the quickest way to get 
to the bedside of the child, and evidence that he could and would have 
accomplished this result in time by walking, as  in  this case, is compe- 
tent, though i t  be admitted that i t  would have been too late if he had 
taken the train indicated in  the message. Ibid. 

12. Negligence-Delive~y-Evidence of Affection-Measzwe of Damages.- 
In a n  action for damages alleged to have been caused a father by the 
negligent delay in the delivery of a message announcing the sickness 
of his child, with a request to come a t  once, by which he was pre- 
vented from seeing his child alive, evidence was competent, upon the 
measure of damages, that  the child mas a boy seventeen months old, 
could walk and talk, and could have recognized plaintiff, as  he called 
him "papa." Ibid. 

13. Nondelivery -Address - Negligence-Evidence-&zcestio?bs for  Jurg.- 
Evidence is sufficient of the negligence of a telegraph company in 
failing to deliver a message addressed to "KO. 419 South Street," in 
a city, to take the case to the jury, which tends to  show that there 
were two houses with this number about a block apart, one of them oc- 
cupied by the sendee, who had been living and receiving mail there for 
two years preceding the time in question; that  the messenger boy un- 
successfully attempted a delirery a t  the wrong number; a service for 
better address was sent; a postal card notice was mailed and received 
by the occupant of the wrong number (419) ; that  information given 
on inquiry a t  the postoffice coincided with the address on the message; 
that  in response to the service message the sender reiterated the ad- 
dress given on the message and that this was not communicated to 
the office of the destination, and no further service message was sent 
by him. Shaw v. Telegraph Go., 638. 

TENANT. See Adverse Possession. 
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TENDER. See Vendor and Vendee; Deeds and Conveyances ; Witnesses. 

TICKET STIPULATIONS. See Carriers of Passengers. 

TIME COMPUTED. See Appeal and Error. 

TITLE. See Carriers of Freight ; Deeds and Conveyances ; Partition ; Bank- 
ruptcy ; Ejectment ; Trespass ; Estates ; Equity ; Insurance ; Sales ; 
Issues. 

TORTS. See Husband and Wife; Parent and Child. 
1. Deeds and Convegances -Breach of Oontract - Action-Pleadings- 

Proof.-An action cannot in general be maintained for inducing a 
third person to break his contract with the plaintiff, the consequence 
being only a broken contract, for which the party to the contract may 
have his remedy by suing upon it. To this rule there are two gener- 
ally recognized exceptions discussed by BROWN, J. Swain v. Johnson, 
93. 

2. Independent Contractors-Joint-Partition-Master and Hemant.--A 
railroad company cannot be held liable as a joint tort feasor with its 
independent contractor for an injury to an employee of the latter 
when there is no evidence or suggestion that the former assumed an 
active part by encouragement, direction or control of the work wherein 
the injury complained of was received. Smith v. R. R., 479. 

3. Same-Release of Liatditg-Effect.-The plaintiff received the injury 
complained of while engaged in the employment of an independent 
contractor of a railroad company in building the latter's roadbed, and 
brought suit against the railroad and the contractor, alleging that 
they were joint tort feasors. He introduced the contract between 
the defendants wherein it appeared that the contractor had agreed to 
indemnify the railroad from liability of the character demanded by 
plaintiff: Held, a release in full given by the plaintiff to the inde- 
pendent contractor in consideration of a compromise likewise released 
the liability of the railroad, in the absence of evidence tending to show 
that the latter actively participated in the alleged wrong. The prin- 
ciples of law applicable to the master's liability for the wrongful acts 
of the servants discussed by MANNING, J. Ibid. 

TRAM~TAYS. See Railroads. 

TRESPASS. See Evidence. 
1. Carriers of Goods-Rights of Wag-Invitation Implied.-A railroad 

company by customarily allowing passengers to get off and on a train 
stopping a t  a coal chute, collecting their fares therefrom, etc., im- 
pliedly invites them to do so, and one acting accordingly is not a 
trespasser on the lands of the defendant there. Gredle u. R. R., 50. 

2. Boundaries-Reputation-Declarations-Definiten.ess.-In an action of 
trespass on land it was admitted that the answer to an issue as to 
the beginning corner of a grant a t  a blackgum tree would control in 
the locating the land in dispute. Evidence was offered by a witness 
of the declarations of one L. which did not speak of the beginning 
corner in express words as a "gum," but that it was "right a t  the 
intersection of" certain definite trails and a ridge, and the marked gum 
was subsequently found where he had stated. The witness had the 
calls of the tract of land read to declarant, and in the calls was "the 
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character of the tree" : Held, evidence of declarations sufficiently 
definite to de~ignate the tree as the beginning corner of the grant. 
Lumber Go. v. Triplett, 409. 

TRIAL JUDGE. See Courts. 

TRUSTEE EX MALEFICIO. See Trusts and Trustees. 

TRUSTEES. See Bankruptcy. 

TRUSTS AND TRUSTEES. 
1. Active Trusts-Negligence-Liability.-A trustee acting in the cutting 

of timber and the operation of a railroad for marketing it, under 
the power conferred in a deed of trust, with the sanction and for the 
benefit of the cestui que trwst, and to a large extent under their 
control, renders the trust estate liable for his negligent acts com- 
mitted within the scope of his powers and in the furtherance of their 
interests. Wright v. R. R., 529. 

2. Same-Railroads-Personal Injury.-When, under an instrument of 
agreement made and executed between an insolvent corporation and 
its creditors, a trustee is appointed to cut and sell a large tract of 
timber a t  a price to be submitted to and approved by the creditors, 
and acting largely under their control, and for the purpose of hauling 
or marketing the timber has sublet a railroad from one of the largest 
creditors, he is liable as such trustee, certainly to the extent of the 
trust estate conveyed, for the negligent killing of plaintiff's intestate 
while employed in the operation of the railroad. Ibid. 

ULTRA VIRES. See Cities and Towns. 

UNREASONABLE DELAY. See Carriers of Freight. 

USER, PERMISSIVE. See Deeds and ~onvkyances. 

VARIANCE. See Indictment. 

VENDOR AND VKINDEE. 
1. Option of PurchaseAcceptance-Purchase PriceDeed-Tendfir.-It 

was the duty of the vendor, in an option given for the purchase of 
land, to prepare and tender a deed upon being notified by the vendee, 
withln the time specified, that he elected to take the land in accord- 
ance with the terms of the option and was ready to pay the sum 
agreed; and a tender of payment by the vendee was not required 
until the deed mas so tendered, if, in fact, he was ready to make the 
payment; nor was it incumbent on him to do a vain thing by offering 
the money after the vendor had refused to make the deed. Phelps 
v. Da~enport, 22. 

2. Negligence-Liabilit-his being an action for negligent injury 
brought by the vendee, or one of them, against the vendor, the prin- 
ciples of law applicable as to the responsibility of a vendor to third 
persons for the negligent default in the sale of goods does not in 
strictness apply. Dail u. Taglor, 284. 

3. Same-Goods Sold-Defects-Questions for Jurg.--In the absence of 
evidence tending to show a breach of warranty, in an action by the 
vendee to recover of the vendor damages for the alleged negligent 
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VENDOR AND VENDEGContinued. 
default in the sale of goods, in this case for an injury caused by the 
explosion of a bottle charged with gas in bottling "Coca-Cola," the 
question presented is whether there is sufficient evidence of action- 
able negligence to carry the case to the j u r y i .  e., a breach of some 
legal duty on the part of defendant incident to the contract relation- 
ship between them, and not contained within the terms and stipula- 
tions of the agreement. Ibid. 

4. Same-Latent Defects-Knowledge.-When a vendor sells goods having 
a latent defect of a kind likely to cause some physical injury to the 
vendee, of which the vendor was aware or which he could have 
ascertained by proper care and attention, he is liable in damages to 
the vendee for an injury received as the proximate cause of this 
breach of duty. Ibid. 

5. Qoods Sold-Latent Defects-Negligence-Questions for Jurg.-A ven- 
dee who seeks to recover damages of the vendor for an injury he has 
received from a latent defect in the goods sold which was likely to 
cause the injury complained of, is not required to establish his case 
by direct or positive proof, but the issue must be submitted to the 
jury whenever facts are shown forth in evidence from which a fair 
and reasonable inference of negligence may be drawn. Ibid. 

VENUE. 
l..Legislative Regulation.-The venue for civil actions is a matter for 

legislative regulation and is not governed by the rules of the common 
law. Cooperage Co. v. Lumber Co., 455. 

2. Injury to Realty-Contiguous Tracts-Separate Counties.-There is a 
distinction drawn by the Revisal, see. 419, as to the venue of an 
action "for injury to real property" and that of an ejectment brought 
to recover possession of land; and when it appears that, in an action 
of trespass for damages claimed by reason of defendant's cutting 
timber on certain contiguous tracts of land claimed by plaintiff and 
situated in two counties, the trespass complained of was entirely 
situate in an adjoining county to the one in which the action was 
brought, and the defendant having disclaimed title to all land in the 
county where action commenced, upon motion made in apt time the 
cause should be removed to the adjoining county in which the alleged 
injury was caused. Ibid. 

VERDICT. 
1. Motions-Set Aside-Additional Evidence-Court's Discretion.-When 

' the trial judge has heard the evidence adduced upon a motion to set 
aside a verdict because of the improper conduct of a party in talking 
to a juror in his cause, it  is within his discretion to refuse additional 
evidence, and his decision is not reviewable. Baker v. Brown, 12. 

2. Instruction. Entire-D.irecting-E&dence Conflicting.-A requested in- 
struction directing the .jury to answer each of several issues in a 
certain manner, if they believed the evidence, is not correct when 
there is  conflicting evidence as to one or more of them. The instruc- 
tion being asked in its entirety every substantial and integral part 
must be correct in law. Savings Bank v. Chase, 108. 

3. Non Obstante-Discretionary Power--,4ppeal and Error4udgment.- 
When the trial judge has erroneously held that the defendant is 
entitled to judgment non obstante veredicto, he has exercised no 
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discretionary power, and judgment upon the verdict in  plaintiff's 
favor will be rendered in the Supreme Court. Bhives v. Cotton Mills, 
290. 

4. Cities and Towns-Condemnation Proceedings-Easements-Btreets- 
Abutting Owners -Issues -Damages - EvidenceTit1e.-When the 
only question presented in the action is the measure of damages to  
abutting owners for  the widening of a street by a city for public use 
under proceedings in condemnation in accordance with its charter 
provisions, it is error to admit evidence for  the purpose of affecting 
adversely defendants' title a s  abutting owners, and for  the court to so 
regard i t  a s  shown in his charge to  the jury, though i t  was otherwise 
competent on the question of the measure of damages ; and this is not 
cured by the verdict awarding defendants damages only for the mov- 
ing of houses from the easement, i t  appearing that  in  thus finding 
they must necessarily have considered the question of title. New Bern 
u. Wadsworth, 309. 

5. Indictment, Bill of-Offense Charged-*rpecial.-The grand jury cannot 
find a special verdict by adding evidential matters in  a bill of indict- 
ment which otherwise sufficiently charges the offense. 8. u. Wynne, 
644. 

6. Bet Aside-Discretion-Appeal and Error.-The refusal of the trial 
judge to set aside a verdict as  being against the weight of the evi- 
dence is discretionary with him and not reviewable on appeal.. 8. v. 
Hancoclc, 699. 

VOTERS. See Taxation. 

WAIVER. See Insurance ; Evidence ; Procedure ; Jurisdiction. 

WAREHOUSEMEN. See Carriers of passengers. 

WARRANT. See Process. 

WARRANTY. See Partnerships. 

WATER AND WATERCOURSES. See Limitatious. 
Burface Waters-Diverting Natural Flow-Damages.-One is liable for 

damages caused to the lands of another by his diverting the natural 
flow of surface water thereto. Roberts v. Baldwin, 407. 

WATER RATES. 
Minimum Charge - Charge for Each House - Tenement Houses - One 

Supply-Pipe.-Under a minimum charge of sixty cents a mohth for  
water for each house furnished therewith by the city of Goldsboro, 
the owner of three tenement houses on the same property is charge- 
able with the minimum amount for each house a t  least;  and the 
abrogation of an ordinance requiring a separate water pipe and meter 
to  each house in  this and similar instances, so as  to permit of only 
one pipe and one meter for the supply of water to  the three houses, 
is for  the convenience and advantage of the owner, and does not affect 
the clear import of the regulations as  to  the minimum amount charge- 
able for  each house. Thompson v. Goldsboro, 189. 

WIDOWS. See Homestead. 

WIFE'S SEPARATE PROPERTY. See Marriage and Divorce. 
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WILLFULLY AND WANTONLY. See Instructions. 

WILLS. 

1. Probate Court-Deeds-FraucdJurisdictio12-Equitu-Relief.-A court 
of equity has jurisdiction of an action brought by the next of kin and 
heirs a t  law to set aside a will for undue inflaence, when it appears 
that to afford the relief demanded it is necessary to cancel previous 
deeds for alleged fraud appearing to convey the same property to the 
executor and devisee under the will; and the Superior Court, in which 
the suit was brought, may proceed to hear and determine the case and 
administer all the rights and equities between the parties, as no 
adequate or complete remedy a t  law is given in proceedings before 
the clerk or probate court. Sumner v. Statom, 198. 

2. Xame-Trustee Em Ma1eficio.-And if it  should be established that the 
executor acquired the property by the deeds and under the will by 
fraud, the Court, in administering the equities and doing substantial 
justice between the parties, will decree the executor a trustee ex male- 
ficio for plaintiff's benefit and prohibit him and those claiming under 
him from setting up title; may require the executor to give bond 
pendente lite, and make such further interlocutory orders as may be 
expedient and right to preserve the rights of the parties. Ibid. 

3. 8ame-Remedy at Law.-When it appears that a suit has been properly 
brought against one of the defendants in the Superior Court to set 
aside a will, for the reason of certain equities arising in setting aside 
a deed upon the ground of fraud, and necessary to be administered 
in order to give adequate and complete relief, it should be dismissed 
as to another defendant when relief can be had as to her in proceed- 
ings to caveat the will before the clerk (probate court) and concerning 
whose rights it is not necessary for the courts of equity to interfere. 
Ibid. 

4. Requisites.-A paper-writing drafted by the attorney from stenogra- 
pher's notes taken from dictation of deceased as to the disposition of 
her property after death, unsigned and unwitnessed, is not admissible 
as a last will and testament. Revisal, see. 3113, Kennedy v. Douglas, 
336. 

5. Nuncupatiue-Witnesses-Requisites-It is necessary to the validity of 
a nuncupative will that the testator state her wishes in the presence 
of two witnesses and "specially require them to bear witness thereto." 
Ibid. 

6. Same-Two Present-One Witness.-The declaration of a testator made 
in the presence of two witnesses that a paper-writing contained the 
disposition he desired made of his property and that he desired its 
provisions carried out, without reading or having the paper read at 
the time, but relying upon the assertion of a person then present that 
it contained his wishes as dictated by him several months before, is 
invalid as a nuncupative will: (1) the dictation was made to one 
witness alone; (2) there was no sufficient declaration then and there 
of the testator's wishes in the presence of two witnesses from which 
they could reduce their recollection to writing within ten days. 
Revisal, see. 3127 (3) .  Ibid. 
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WILLS-Continued. 
7. Nuncupative - Writing - Intent - "Last Sickwcss." -A paper-writing 

which the deceased had theretofore dictated, but postponed executing 
from time to time, and which he finally declared to be his will with- 
out reading it, a t  a time he was in his last sickness not expecting to 
recover and physically unable to execute it ,  is invalid as  a nuncupative 
will: (1) his intent that  i t  should be a written will is evidenced by 
his conduct; (2)  the dictation was not in  law "during his last sick- 
ness." Ibid. 

8. Nuncupative-Validitg-Iqzte.ipretation of Laws.-The position cannot 
be maintained that nuncupative wills are  not now legal in North Car- 
olina because of the exception in regard to them in Revisal, sec. 3113. 
The whole Revisal should be construed together, and see. 3127 (3) 
expressly prqvides for their probate. Ibid. 

9. Estates for Life-Remainder-Living Issue-Limitations Over-Tit le  
Contract to Conveu-Specific Performance.-An estate was devised 
t o  S. for life, and after her death and the death of the devisor, to M., 
and should M, die without issue, to F., said U. being now alive with 
no living issue, but the mother of a child long since dead. The plain- 
tiff having acquired and holding the estate and interest of M., and 
haring bargained the same to defendant a t  a certain contract price, 
brings his action to enforce the payment thereof, defendant resisting 
upon the ground that  the plaintiff's title was not a good one: Held, 
on the death of M, without issue then liring, the estate would pass . 
under the will to F., or his heirs and assigns, and the title thus being 
imperfect, under plaintiff's allegations set forth in the complaint, 
i t  was no error to  sustain defendant's demurrer thereto. Dauison v. 
Ennett, 543. 

10. Devisees-Contract for  Division-Independent Propertg-Consideration 
-Chattels-Xeservation of Life Estate-Covenants-Interpretation of 
Contracts-Intention.-In dividing the estate of the testator between 
his widow and two sons, A. and S., the widow having the life estate 
and the sons the remainder in  certain portions, the widow and sons 
entered into and effectuated a written agreement among themselves, 
agreeing, among other things, that S. was to convey to A. certain 
property, and that  the widow would hold until her death the proceeds 
of a certain note, which was her own property, and after her death 
the balance of the proceeds of the notes to go to S., or his heirs: 
Held, (1) the contract to be a personal one between the parties; 
(2)  that i t  should be construed to effectuate the intention of the 
parties; (3) the agreement will be construed as a distinct covenant 
that  the widow shall have the use of the proceeds of the note during 
her life, and not a s  a conveyance of chattels, reserving a life estate 
to the grantor, and that the division of the estate under the contract 
was a sufficient consideration. Kirkman v. Hodgin, 588. 

WITNESSES. See Wills. 
1. False Testimonu-Damages.-A witness is not liable for damages for 

alleged willful and false testimony given by him in a former case, 
upon the ground that by reason thereof the plaintiff had lost his suit 
in the former action. Such action would not lie a t  common law, and 
there is no statute authorizing it. Qodette v, Gaskill, 52. 
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WITNESSES-Continued. 
2. Fees-Costs.-Witness fees may not be taxed in the cost against an 

unsuccessful litigant, though the witnesses were subpcenaed, when 
they were not examined or tendered, or, if the witnesses did not 
attend the trial, having a legally suEcient excuse, it is not shown that 
their evidence was material. Nor can fees be taxed when i t  only 
appears that the failure of the witness to attend was inexcusable. 
Hobbs v. R. R., 134. 

3. Appeal and Error-Expert-QzcaKfication-Record-Evidence Required. 
When evidence is offered and ruled out by the trial judge the burden 
is upon the appellant to show on appeal that prejudicial error was 
committed. And an exception to the exclusion of expert evidence 
is not tenable on appeal when it does not appear of record that his 
Honor failed, when requested by appellant, to find the preliminary 
question of the qualification of the witness as an expert, or that the 
evidence excluded was competent. Lumber Co. v. R. R., 217. 

4. "Opinion Evidence"-Qualifications-Competency.--For "opinion evi- 
dence," as distinguished from expert evidence to be competent, there 
must be evidence tending to prove that the witness by whom i t  is 
offered has had personal observation and knowledge of the facts and 
conditions of the subject upon which i t  is oftered as well as that, 
from his practical training and experience, he can aid the jury in 
reaching a correct conclusion. Ibid. 

5. Name.-In this case defendant offered the "opinion" of its experienced 
engineer as to whether the burning of plaintiff's lumber near defend- 
ant railroad company's right of way was caused by a spark alleged to 
have come from a defective smokestack on defendant's engine, or 
from plaintiff's own mill. I t  did not appear that the witness had 
personal observation of all $he pertinent and material facts and 
circumstances, and i t  is held that his opinion relative to the cause of 
the fire was incompetent. Did. 

6. Appeal and Error-Murder-Tender of Wife-Instructions-Harmless 
Error.-While i t  is improper for the solicitor to tender the wife of 
defendant on trial for his life, stating that he would not tender her 
if defendant did not wish to examine her, the error is cured by a 
clear instruction that this should not prejudice defendant or in any 
manner influence the jury in their verdict against him. 8 .  v. Epivey, 
676. 

7. Criminal Actions-Husband and Wife-Wife's Declarations-Evidewe. 
While the wife is not a competent witness against the husband in the 
trial of a criminal action, her declarations made in his presence under 
circumstances naturally calling for his reply if untrue, concerning 
which he remained silent, are competent when tending to show his 
guilt of the offense charged. Ibid. 

8. Tender - Cross-examinatio~Evidence1~eachkg-Corroborative.- 
Upon the tender of a witness by the defendant to the State, without 
examination by him, i t  is error to admit in evidence, upon cross- 
examination, a letter prejudicial to defendant, which this witness 
testified he had written, either to impeach the witness, for he has not 
testified, or to corroborate the prosecuting witness who, i t  appears, 
has not testified concerning the matters therein stated. 8. v. Cox, 
698. 
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WITNESSES-Contiwed. 
9. Power of Court-Contempt-Summary-Punishment-Presence of Jury 

-Intimation of Opinion.--While the trial judge may summarily pun- 
ish fo r  contempt committed in  the presence of the court, i t  is error 
to order the defendant's witness in the case into custody for  perjury 
while on the witness stand. This is a n  invasion of the rights of the 
party who had offered the witnesses and a n  intimation of opinion 
prohibited by statute. S. u. Swink, 727. 

WORKING ROADS. See Indictment. 


