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CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

NORTH CAROLINA

AT RALEIGH
FALL TERM, 1910

SAMUEL ROBERTSON v. E, J. CONKLIN AND PLYMOUTH LUMBER
COMPANY.

(Filed 14 September, 1910.)

Malicious Prosecution—Damages—Plaintiff’s Poverty—Evidence.

Evidence of plaintiff’s poverty is inadmissible in an action for malicious
prosecution, in the absence of evidence tending to show that his actual
damage occasioned by the defendant’s tortious act was thereby increased.

Arpear by defendant from Ferguson, J., at January Special Term,
1910, of WasHINGTON.

Act1on to recover damages for an alleged malicious 1nJury to the
person and character of the plaintiff,

There are three distinet counts or causes of action set out in the
complaint; malicious prosecution, abuse of process with false arrest,
and slander. The following issues were submitted :

1. Did the defendant wrongfully and without probable cause, cause
the warrant for searching the plaintiff to be issued? A. Yes.

2. If so, was the defendant actuated by malice in causing such war-
rant to issue. A, Yes. '

3. Did the defendant wrongfully and without probable cause, (2)
cause the plaintiff to be arrested? A. Yes.

4. If so, was the defendant actuated by malice in causing such arrest?
A. Yea

. Did the defendant wrongfully and maliciously charge the plaintiff
Wlth the larceny of the money? A. Yes.

6. What actual damage, if any, is the plaintiff entitled to recover?
A $1,000.
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ROBERTSON ¥, CONKLIN.

7. What punitive damage, if any, is the plaintiff entltled to recover?
A. None.

By consent of plaintiff the court reduced the verdict to $500 and gave
judgment for plaintiff. The defendant appealed.

. Wm. M. Bond and Wm. M. Bond, Jr., for plaintiff.
Asa 0. Gaylord for defendant.

Brown, J. The evidence tended to show that the plaintiff was em-
ployed by the Plymouth Lumber Company as night watchman at the
time of the alleged wrongs committed against him, and that E. J. Conk-
lin was secretary and treasurer of the lumber company; that on a
Saturday night $40.80 was left in a desk drawer in the office of the
lumber company, in the mill grounds which the plaintif was em-
ployed to watch; that the money was taken and defendant charged
plaintiff with the larceny and also had him arrested under a search
warrant, or without warrant, and had his home searched by an officer.

Over the objection of the defendant plaintiff was permitted to testify
that he had no property at the time and was entirely dependent on
“his two hands” for a living.

The rule that in cases of malicious torts, where punitive damages
‘are claimed and may be awarded, evidence of the defendant’s pecuniary
condition is admissible, is very generally recognized by the authorities,
but evidence of the pecuniary condition of the plaintiff as a general rule
is inadmissible. It is admitted only on the ground that the pecuniary
circumstances of the plaintiff are directly involved in estimating the
actual damages caused by the tortious act, the poverty of the plaintiff
making the injury the greater. Such evidence is never admitted for the.

_purpose of securing vindietive damages.
(3) Rowe v. Moss, 67 Am. Dec.; 566, and cases cited. - It is generally
allowed in actions for the Wrono'ful infliction of personal injuries
by ax assault, upon the theory that the consequences of a severe personal
injury are more disastrous to a person destitute of pecuniary resources
and dependent wholly upon his manual exertions for the support of
himself and family than to one of ample means.

We think this is the rule recognized by this Court in Reeves v. Winn,
97 N. C., 248,

There 1s nothmg in thls case which Justlﬁes a consideration of the
plaintiff’s pecuniary condition in assessing the damages. There is no
foundation for the claim that whatever actual damage he suffered was
increased by plaintiff’s poverty.

The evidence shows that he did not suffer the pangs of hunger or
listen to the ery of his children for bread by reason of defendant’s con-
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BERRY v. MCPHERSON.

duct. In fact, he was not even discharged from defendant’s service,
but transferred to the day force at no decrease in pay so far as the record
discloses, and continued in defendant’s service for some time after the
occurrence and only discharged after the commencement of this action.

It is evident, from reading the evidence as to actual damage, that
the jury undertook to allow punitive damages under the sixth issue,
which probably induced his Honor to reduce the verdict and plaintiff
to acecept it.

Upon the next trial we think it better to follow the usual practice
and submit only one issue as to damage and under it the judge should
carefully instruet the jury as to actual damage and also upon punitive
damage, and when the latter may or may not be allowed.

New trial.

(4)

W. S. BERRY v. A. B. McPHERSON.
(Filed 14 September, 1910.)

1. Deeds and Conveyances—Color of Title—Adverse Possession—State—
Evidence.

The testimony of the plaintiff, unexplained and uncontradicted upon
cross-examination, that he and his father had been in possession of the
locus in quo for thirty years, in order to show color of title as against the
State under deeds he had introduced in evidence, is sufficient to go to the
jury.

2. Same—Continuity.

While the evidence of title by adverse possession must tend to prove the
continuity of possession for.the statutory period in plain terms or by
“necessary implication,” if is sufficient to go to the jury if it was as decided
and notorious as the nature of the land would permit.

3. Same.

In this case the locus in quo is swamp land, uninclosed and without
inhabitants, and evidence was held sufficient to go to the jury, which tended
to show that plaintiff, and his father, under whom he claimed, had cut
wood therefrom, built roads on the land and had permitted others to cut
wood therefrom from time to time, at different places, for a length of time
more than covering the statutory period, and that, at one time, the defend-
ants had acknowledged plaintiff’s possession by admitting in his presence,
a certain corner claimed by him, and that defendant had himself cut wood -
on the land in dispute and paid plaintiff for it.

AreraL from Ferguson, J., at Fall Term,‘ 1910, of CamMpEN.
At the conclusion of plaintiff’s evidence the defendant moved to non-
suit, which motion was allowed. Defendant excepted and appealed.
3
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E. B. Aydlett and J. C. B. Ehringhaus for plaintcff.
H. 8. Ward and W. A. Worth for defendant.

Brown, J. The plaintiff introduced deeds—
1. O. G. Pritchard, administrator of T. S. Berry, to the plaintiff,
W. S. Berry, December, 1897.
2. Deed of trust of W. 8. Berry and wife, who are the parents of
the plaintiff, to T. 8. Berry, dated December, 1890.
(5) 8. W. M. Lindsey to W. S. Berry, 12 Aungust, 1859.
These deeds cover the lands in controversy, according to plain-
tiff’s testimony. ‘
Failing to show title out of the State by grant, plaintiff relied upon
possession under color, and testified that his father, W. S. Berry, was

in possession of the lands covered by the deeds and elaiming them for

twenty-five years prior to 1897, and that he had been in possession of
them ever since, constituting a possession of over thirty years.

This language of the witness, unexplained and uncontradicted by
cross-examination, must be taken in the ordinary sense, as understood
" by laymen, to mean an actual and not a mere constructive possession.
It is to be treated as the statement of a fact, which, however, upon
cross-examination, may be shown to be without substantial basis, in
which event it will be disregarded.

“A witness may testify directly in the first instance to the fact of
possession, if he cean do so positively, subject of course to cross-
examination.” Abbott Trial Ev., 622, 590; Eand v. Freeman, 1 Allen,
517; Bryan v. Spiey, 109 N. C., 68, where this question is learnedly
discussed by Mr. Justice Shepherd.

The further examination of the witness does not in our opinion
weaken or destroy the effect and significahce of his first statement.

He testifies that there is an island about midway of his possession
and a road leading across the swamp to the island, that he and his
father kept up this road; that there was a road leading across the
woods to the island for a third of the way from which he and his
father regularly got firewood; that his father sold timber off the
land in controversy, and that six years ago defendant cut timber on
this land and promised to pay plaintiff for it; that on one occasion de-
fendant, in presence of plaintiff and his brother, recognized plaintiff’s
possession by admitting the cedar corner claimed by plaintiff to be
the true division corner. Plaintiff further testifies that temants on
his farm cut wood on this land whenever they needed it, and that he

had cut and sold shingles off it frequently, and his father had cut

(6) and sold railroad ties. Plaintiff further stated that he sold pine

timber off the land and allowed the neighbors to get wood off it
when they desired. 1’

.
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The land in controversy appears to be swamp land, unenclosed and
with no habitation upon it.

The evidence indicates that plaintiff and his father for more than
thirty years exercised acts of dominion over the land, and made from
it the only profits and use of which it is susceptible. From the evi-
dence of the witness the jury may well infer that these acts were
those of ownership and not those of an occasional trespasser, and that
they were repeated and continuous for a considerable period of time.

The possession was as decided and notorious-as the nature of the
land would permit, and offered unequivocal indication that plaintiff
and his father were exercising the dominion of owners and were not
pillaging as trespassers. Williams v. Buchanan, 28 N. C., 535; T'red-
well v. Beddick, 28 N. C., 56; Hamilton v. Icard, 114 N. C., 538 ; Simp-
son v. Blount, 14 N. C., 34; Baum v. Shooting Club, 96 N. C., 310.

It is true that in proving continuous adverse possession under color
of title nothing must be left to mere conjecture. The testimony must
tend to prove the continuity of possession for the statutory period
either in plain terms or by “necessary wmplication.” Ruffin v. Overby,
105 N. C., 83.

This possession need mot be unceasing, but the evidence should be
such as to warrant the inference that the actual use and occupation
have extended over the required period, and that during it the claimant
has from time to time continuously subjected some portion of the
disputed land to the only use of which it was susceptible.  Ruffin v.
Overby, supra; McLean v. Smith, 106 N. C., 172; Hamilton ». Icard,
supra.

~ While the evidence -offered is not necessarily conclusive, if taken to

be true, as to the fact of possession, we think it sufficient to be sub-
mitted to the jury, under appropriate instructions, that they may draw
such inference as they see proper, bearing in mind that the burden of
proof is on the plaintiff to establish the fact of possession for the
statutory period by a preponderance in the prnof. The nonsuit is
set aside.

New trial.

Cited: Coxe v. Carpenter, 157 N. C., 559; Christman v. Hilliard,
167 N. C,, 7; Reynolds v. Palmer, ibid., 455; Cross v. R. R., 172 N. C,,
120, 124, 125.
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(1)

J. T. WILLIAMS ET AL v. THE BRANNING MANUFACTURING COMPANY.
(Filed 14 September, 1910.)

1. Arbitration and Award—Conclusiveness of Award.

A valid award operates as a final and conclusive judgment between the
parties within the jurisdiction of the arbitrators, respecting all matters
coming within the terms of the agreement to arbitrate, which are therein
determined and disposed of.

2. Arbitration and Award—Revocation—Notice—Summons.

While a party to an agreement may, at any time before the rendering of
an award of matters submitted to arbitration, revoke the submission, it is
necessary that notice be given to the arbitrators; and the mere issuance
of a summons in an action alleged to involve the determination of the
matters submitted, wiil not invalidate an award made before the filing of
the complaint or the giving of a bill of particulars.

AppBaL from Ward, J., at Spring Term, 1910, of HzrTFoRD.

Action for damages for breach of contract in writing in which plain-
tiffs obligated for certain consideration to operate defendant’s Iumber
plant at Ahoskie, in Hertford County, and to cut into logs the standing
timber of defendant and manufacture them into lumber at said plant.

"In October, 1904, these parties entered into another contract, modify-
ing and changing some of the provisions of the contract of 1901. In
the contract of 1904 the following provision is incorporated:

“Section 9. It is further understood and agreed, in the event of any
future misunderstanding or disagreement between the parties hereto
as to the contract of 1 March, 1901, or as to any modifications of the
same herein contained, that the matter shall be settled by arbitrators,
to be selected, one by the Branning Manufacturing Company and one
by the said J. T. Williams & Bro., and the third by the two, who shall
hear and determine the same, and whose award shall be accepted as -
final between the parties and faithfully performed by each.”

Disagreements having arisen, the matters in controversy were

(8) submitted to arbitrators on 20 February, 1906, in accordance with

the agreements.

After the controversy had been heard by the arbitrators, but before
they rendered their award, to-wit 1 January, 1907, this action was
commenced to recover the damages for the breach of the aforesaid
contract. It is admitted in the “facts agreed” that several matters of
difference submitted to arbitration are those set out in the complaint
in this action, which complaint was not filed until 18 January, 1908.
It is admitted in the case agreed, “5th. That said arbitrators, there-
after, on 25 January, 1907, rendered their award, passing on the matters

6
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submitted to them, and shortly thereafter the same was sent to plaintiffs
and defendant, and which the plaintiffs ignored.”

The cause was submitted at Spring Term, 1910, Superior Court of
Hertford County, to his Honor, Judge Ward, who rendered judgment
for plaintiff.

Judgment was rendered as follows:

This cause coming on for hearing before his Honor, George W.
Ward, judge presiding, and a jury being impaneled, the following facts
were admitted in open court by the parties, plaintiffs and defendant:

1. That the copies of the contracts between the plaintiffs and defend-
ant are true copies of said contracts.

2. That on 20 February, 1906, the plaintiffs and defendant entered
into a written agreement, submitting several matters of difference be-
tween them, growing out of their old contract, to arbitrators, selected as
provided in the contract of 1 Oectober, 1904, and said several matters
of difference are included in the matters complained of by the plain-
tiffs in this action. '

3. That a copy of agreement of submission is annexed to the answer
in this cause.

4. That this suit was commenced on 1 January, 1907, as shown by
the summons.

5. That said arbitrators, thereafter, on 25 January, 1907, rendered
their award, passing on the matters submitted to them, and shortly
thereafter the same was sent to plaintiffs and defendant, and which the
plaintiffs ignored.

6. It was then agreed by counsel for plaintiffs and defendant, (9)
in open court, that a jury trial would be waived, and that his
Honor might, upon the above facts and upon the record and pleadings in
‘this action, pass upon the pleas in bar set up in the answer to an
accounting and the question of jurisdiction of the Court in this action,
and render such judgment as in law he thought proper.

Now, after hearing the arguments on both sides, and after giving
the matters full consideration, his Honor being of the opinion that
the provision in said contracts of 1901 and 1 October, 1904, aforesaid,
providing for the submission to arbitration the matters of difference be-
tween the parties thereto was no bar to the right of the plaintiffs to
enter and prosecute this suit, and that said agreement of submission of
20 February, 1906, of the matters therein set forth was no bar to the
sprosecution of this suit, which was begun before any award was
rendered by said arbitrators, and that the Court has full jurisdiction
of this action.

“Wherefore, on motion of Winborne & Winborne, attorneys for plain-

" tiffs, it is adjudged and decreed that the defendant’s pleas in bar are
. 7
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overruled and are no bar to a reference to state an account between
the parfies under said contract of 1 October, 1904,

It is further adjudged that the contract of 1 October, 1904, is a bar
to all matters of difference between the parties prior to that date.

Dofendant does not object to refusing the statute of limitations by
‘the Court, but reserves the right to object to his findings of fact and
conclusions of law thereon.

Tt is further ordered, upon plaintiffs’ motion, defendant objecting
thereto, that the action be and it is referred to._______ as referee, to
state all matters of difference growing out of the contract of 1 October,
1904, not barred by the statute of limitations, the question of the
statute of limitations being likewise referred to him. Te shall hear the
said matters, after due notice to the parties, and make his report to
Court.

Defendant has the right to except to the referee’s findings of fact

and conclusions of law, and to raise such issues of fact, to be heard

(10) by a jury, as he may be advised are necessary and proper.

G. W. Warp, Judge.

The defendant appealed.

Winborne & Winborne for plaintiffs.
Pruden & Pruden, Wm. M. Bond, and S. B. Shepherd for defendant.

Brown, J. It is unnecessary to review the conclusions of the Supe-
rior Court that the provision in the contract agreeing to submit all mat-
ters of difference to arbitration is no bar to this action, for the reason
that the plaintiffs and defendant did voluntarily submit such matters
to arbitration in manner and form as provided in the contract and the
arbitrators in due time rendered their award. It is common learning
that a valid award operates as a final and conclusive judgment, as be-
tween the parties to the submission, or within the jurisdiction of the
arbitrators, respecting all matters determined and disposed of by it.

But it is contended that the faet that a summons in this action was
issued some days before the rendering of the award revoked the sub-
mission, and deprived the arbitrators of the right to make an award.

No other form of revoeation is contended for.

At common law a submission might be revoked by any party thereto
at any time before the award was rendered. Bacon Abridgment, Arb.
B., Comyns Dig., Arb. D., 53; Vinyor's case, 8 Coke, 82. -

Some courts of this country have held to the contrary (Berry v.
Carter, 19 Kan., 135, and cases cited), but this Court has followed the
doctrine of the common law. Tyson v. Robinson, 25 N. C., 333; Car-
penter v. Tucker, 98 N. C., 316.

8
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The revocation to be effective must be express unless there is a revoca-
tion by implication of law, and in case of express revocation, in order
to make it complete, notice must be given to the arbitrators. It is in-
effective until this has been done. Allen v. Watson, 10 John., 205;
Brown v. Leavitt, 26 Maine, 251; Morse on Arb. and Award, p. 231;
Vin. Ab., Authority E., 8, 4; Vinyor's case, supra, 2 A. & E., 600.

It is contended that commencing an action is a revocation by (11)
legal implication. Such revocations arise from the legal effect of
some intervening happening after submission, either by act of God or
caused by the party, and which necessarily puts an end to the business.

The death of a party, or arbitrator, marriage of a feme sole, lunacy
of a party, or the utter destruction and final end of the subject matter,
are of this description. But whether the bringing of an action for
the subject matter of an arbitration after submission and before award
is an implied revocation, is a matter about which the courts differ.

In New York it is held that it is no revocation in law (Lumber Co.
v. Schneider, 1 N. Y., Supp., 441; Smith v. Bard, 20 Barb., 262). To
same effect are the decisions in New Jersey and Vermont (Knores v.
Jenkins, 40 N. J. L., 288; Sulton v. Tyrrell, 10 Vt., 81). The courts
of Kentucky, Illinois, Georgia and New Hampshire hold the contrary.
(Peters v. Oraig, 6 Dana, 307; Paulser v. Manske, 24 I11. App., 95;
Leonard ». House, 15 Ga., 473 ; Kimball v. Gilman, 60 N. H., 54). The
conclusion of Judge Collamer in the Vermont case is that “The entry
and continuance of an action was, obviously, not an express revocation,
nor was it such an act as put an end to the subject matter of the sub-
mission nor did it prevent the arbitration from proceeding with effect.
It occasioned the defendant no cost, and, indeed, it was no more than
an ordinary act of caution to keep the action in existence should the
opposite party revoke or decline to attend. This, then, was not a revo-
eation in law.” Nevertheless it is plainly deducible from all the cases
that the action when commenced must cover the subject matter sub-
mitted to arbitration; otherwise, it can not be construed as a revoca-
tion or notice to the party or to the arbitrators.

In the case at bar the summons was issued some days before the
award was made, but the complaint was not filed until a year after. The
summons gave no indication as to the character of the action except
that it was a ecivil action.

Until a complaint is filed the defendant has no legal notice of
the cause of action and the arbitrators had a right to proceed with
the pending arbitation and to render their award. Assuming that
the bill of particulars furnished upon defendant’s demand is notice (12)
‘of the character of the action, that was not furnished until after
1 August, 1908, several months after the award had been rendered.

9
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.

Tt is further contended that the award is not warranted by the terms
of submission. According to the written contract and the terms of the
submission the purpose of the award was to ascertain the damages
accruing by reason of—“1. The percentage of miscuts and stained
lumber. 2. As to excess cost of railroading. 8. As to excess cost of
handling lumber on the yard. 4. Are J. T. Williams & Bro. responsible -
for fire which occurred last fall, supposedly originating from sparks
from  Locomotive No. 7¢ The above items cover all disputes and con-
tentions under said contract to date.”

In their written award the arbitrators appear to have carefully con-
fined themselves to the questions submitted and to have confined their
findings to the four matters in dispute. But it is unnecessary to dis-
cuss that contention further, as it is expressly admitted in the case
- agreed that the arbitrators, on 25 January, 1907, rendered their award,
“passmg on the matters submltted to them.”, v

In view of this admission in the record.it is not now open to plaintiff
to attack the award.-

The judgment.of the Superior Court upon the “case agreed” is

Reversed.

Cited: 8. ¢.,. 154 N. C., 205.

7. 8. H. CHAUNCEY v. W. W. CHAUNCEY.
(Filed 14 September, 1910.)

1. Appeal and Error—Settling Case—Request to Judge—Time Allowed.
Upon receipt of appellee’s exceptions or countercase, the appellant now
has fifteen days in which to request the judge to fix a time and place to
ettle the case on appeal. Chapter 312, Laws 1907.

2. Same—Certlorarl—Procedur‘e
The appellant having requested the judge, 1n ample tlme, to settle the
case on appeal, he is entltled to a certiorari, to the end that the judge now
settle the case,

(13)  Mortox in Supreme Court for cerfiorar: to the end that the
trial judge may settle case on appeal. Defendant appealed.

W. M. Bond for plaint:ff.
W. C. Rodman for defendant.

Crark, C. J. Under the original Code of Civil Procedure the appel-
lant was allowed five days after entry of appeal to serve his case on ap-
: 10
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peal, and the appellee was allowed three days after such service to serve
his exceptions or countercase. By successive amendments this was
changed to fifteen days for appellant and ten days for appellee (Rev.,
591).

The further provision that the appellant, upon receipt of appellee’s
exceptions or countercase, should “immediately” request the judge to fix
a time and place for settling the case on appeal remained unaltered in
Revisal, sec. 591. But chapter 812, Laws 1907, have since provided
that “if the appellant shall delay longer than fifteen days after the
appellee serves his countercase or exceptions to request the judge to
settle the case,” the appellee’s countercase or exceptions shall be taken
as correct. The effect of this is to substitute “fifteen days” in lieu of
“immediately”” as the time in which the appellant, after receipt of ap-
pellee’s exceptions, can make his request to the judge, though it is not
expressly so stated.

The appellant in this case having made such request to the judge
within eleven days after receipt of the appellee’s exceptions, was en-
titled to have his request granted. This not having been done he is
entitled to his cerftorars to the end that the judge may now “settle the
case.”

Motion allowed.

(14)
E. B. WHITE v. W. H. LANE ET AL.
(Filed 14 September, 1910.)

1. Drainage Commission—Bond lssue—Validity—Interest of Clerk.
An issue of bonds by a drainage commission formed under chapter 442,
Laws 1909, is not void by reason that the clerk of the court who appointed
the commissioners owned an interest in a tract of land within the drainage
district, as such an interest is too minute, and not directly the subject-
matter of the litigation.

2. Drainage Commission—Bond Issue—Interest of Clerk—Judgment—
Collateral Attack. ?
A bond issue by a drainage commission formed under chapter 442, Laws
1909, may not be restrained on the ground that the clerk appointing the
commissioners owned land within the district, as such action would be a
collateral attack upon the order or judgment of the clerk. It is also pro-
hibited by sections 33 and 37 of the act.

3. Appeal and Error—Objections and Exceptions—Brief.

Exceptions not noted by the brief are deemed abandoned on appeal under
Supreme Court Rule 34.

11
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Apppar by plaintiff from Ward, J., at chambers in Elizabeth City,
6 August, 1910, of CHowan.

This is an action for the purpose of enjoining the issuance of bonds
in the sum of twenty-five thousand ($25,000) dollars by the defendants
as the Board of Drainage Commissioners of the “Bear Swamp Drain-
age Distriet,” which had been formed under authority of chapter 442,
Laws 1909. The plaintiff is a landowner in the said district, and on his
own behalf, and behalf of others in like manner interested, brought the
suit to enjoin said bond issue, contending that the proceeding in which
the said commissioners were appointed was void because the clerk of the
court before whom the same was instituted was a landowner in the dis-
trict, and therefore directly interested in the result of the matter he was
to hear and determine. A restraining order which had been granted
was vacated and the plaintiff appealed.

Small, McLean & McMullan for plaintiff.
W. 8. Privott for defendant.

(15)  Crarx, C. J. The sole exception presented by appellant’s brief

is whether the issuance of the bonds by the drainage commission-

ers is invalid because the clerk of the Superior Court who appointed them
had an interest in a tract of land within the drainage district.

We think his Honor correctly held that the interest which disqualifies
one to act as judge must be a direct interest in the subject matter of the
litigation. In this case, the judgment of the clerk in no wise affected his
title or interest in the said tract, but the proceeding was simply to create
a drainage district and for the assessment of the lands therein for the
purpose of paying for such drainage, either in cash or by issuance of
bonds.

If in such proceeding the clerk should have committed any error (and
none is alleged) the remedy was by an appeal in that cause. If any excep-
tion had been taken to the report of the board of viewers as to the proper
clagsification and assessment of the tract in which the clerk had an inter-
est, the question might arise whether the clerk could pass upon such
exception, or should certify it to the judge for decision. But as the
owners of land within the district are not incompetent to sit on the
board of viewers to pass upon the classification and assessment of the
several tracts in the first instance, it would not seem that the clerk would
be disqualified to pass on their report, seeing that the judge can review
his action upon appeal. But however that may be, such question is not
here presented.

Here, all the landowners in the distriet having been petitioners or
been served with summons as defendants and final judgment rendered,

12
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the drainage commissioners issued bonds for the drainage district and it
is sought to restrain such issuance of bonds by them. The drainage
commissioners were elected by the new corporation, the “drainage dis-
trict” (section 19, ch. 442, Laws 1909), and the clerk appointed them by
virtue of such elecmon

This is a collateral attack upon the Judgment of the clerk who ap-
pointed the commissioners after their election by the corporation on
. the ground that the clerk had an interest in one of the tracts subject
to assessment. The bond issue here called in questién is not authorized
by any judgment of the clerk, but the bonds are issued by the board of
drainage commissioners by virtue of section 34 of said chapter
442 TLaws 1909, and section 33 provides that any one who (16)
has failed to appeal from his assessment or failed to pay it is
“deemed as consenting to the issuing of said drainage bonds.” Section
87 further reiterates that all parties, like the plaintiff for instance, who
have had their day in court, are deemed and held to have waived all
objections if there was no exception and appeal taken in the cause, “and
the remedies provided for in this act shall exclude all other remedies.”

The object of the act 18 to encourage drainage, and to cut off all vexa-
tious, technical and dilatory litigation where a party has had his day
in court and has'failed to appeal. “Not having spoken when he could
have been heard the plaintiff can not now be heard when he should be
silent.”

Irrespective of the express provisions of this statute, and that the
bonds are voted and to be issued by the drainage commissioners, a cor-
poration, under their corporate seal, and not by virtue of any decree of
the clerk, the interest of the latter in a tract of land in the drainage dis-
triet “would not be such interest (even if it had been excepted to) which
would have disqualified him to appoint drainage commissioners.” In re
Ryers, 72 N. Y., 1; 28 Am. Rep., 88. Also 23 Cye., 579, which recites
sundry instances of remote or contingent interests which will not dis-
qualify a judge.

The interest of the judge which renders a judgment void must be
a direct interest in the subject matter and not a remote or minute one,
or which he has in common with many others in a public matter. Other-
wise no citizen of a town or county or of the State would be competent
either as judge or juror in actions for or against the town, county or
State or in cases involving the validity of bonds issued by them. East-
man v. Comrs., 119 N. C., 505; Johnson v. Rankin, 70 N. C., 550. Cases
in which the clerk would be disqualified to act are-cited in Land Co. v.
Jennett, 128 N. C., 4.

The plaintiff also excepted below that the statute was unconstitutional.
But this is abandoned by mnot being in his brief here, Rule 84 of this

13
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Court, 140 N, C., 666. This, we presume, was the real ground of appeal
originally, and wag abandoned because the statute has been held
(17) constitutional, in a well considered opinion by Hoke, J., in San-
derlin v. Luken, 152 N. C., 738.
The judgment dissolving the restraining order is
Affirmed.

Cited: Forehand v. Taylor, 155 N. C., 355; In re Drainage District,
162 N. C,, 128; Newby v. Drainage District, 163 N. C., 27; Shelton v.
White, ibid., 98 ; Griffin v. Comrs., 169 N. C., 645, 647; Lang v. Devel-
opment Co., 1bid., 664.

J. N. YEATES v. R. F. FORREST.
(Filed 14 September, 1910.)

Trespass—Injunction—Supreme Court Opinion—Surveys—Orders—Pro-
cedure. : '

In an action of trespass involving a dividing line between plaintiff’s and
defendant’s land, and asking for a restraining order, the Supreme Court
having rendered and certified down its opinion in plaintiff’s favor, it is not
error for the subsequent trial judge to order the dividing line to be marked,
and enjoining against trespass upon plaintiff’s land; but the cause should
be retained until the court has received the surveyor’s report, to afford
opportunity for exceptions to be made to the line as actually marked.

ArpeaL from 0. H. Allen, J., at May Term, 1910, of Bravrorr. From
the judgment rendered by his Honor the defendant appealed.

Ward & Grimes for plaintiff.
Small, McLean & McMullan for defendant.

Manning, J. This case is reported in 152 N. C., 752. The judgment
of this Court having been certified to the Superior Court of Beaufort
County, Judge Allen, at May Term, 1910, rendered, on motion of plain-
tiff’s attorney, the following judgment: “This cause coming on for hear-
ing upon the return of the certificate of the Supreme Court, affirming
the former judgment in said cause, it is ordered and adjudged that the
former judgment of this court be declared the final judgment in this
cause, and that the surveyor of the court run and mark a line on the land
in accordance with the judgment heretofore rendered, and the defend-
ant be and he is hereby enjoined from trespassing across said line, and
that this cause go off the docket, at the cost of the defendant.” The

14 . :
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judgment from which the former appeal in this case was taken (18)
by the defendant clearly and distinetly defined the dividing line
between plaintifi’s and defendant’s lands as fixed by the verdict of the
jury. This judgment was affirmed by the Court. We can, therefore, see
no objection to that part of his Honor’s judgment directing the surveyor
appointed by the court to run and mark a line on the land in accordance
with the former judgment. This line had been defined on a plat and in the
judgment, and we do not see that any right of the defendant could be
invaded by having it marked on the land itself by either artificial or
natural objects. The verdiet and judgment conclusively determined not
only plaintiff’s title, but his right of possession. The plaintiff, as a part
of the relief prayed by him in his original complaint, had asked for
a restraining order, and the judgment having conclusively determined
that defendant was trespassing upon land belonging to plaintiff, we can
see no objection to that part of his Honor’s judgment enjoining the
defendant from a continuance or resumption of his acts of trespass.
The power to protect its judgment from violation by the defendant
was within the power of the court. No right of the defendant was
invaded and this was in aid of plaintiff’s rights.

But that part of the judgment which directed the case to be discon-
tinued from the docket before the surveyor had made his report that he
had run and marked the exact line of division, we think is properly sub-
ject to defendant’s objection. The reason is clear to us—the surveyor
might not run and mark the proper line, and the action should have
been retained to receive the surveyor’s report and for an opportunity
to either party to file exceptions to the running and marking the line as
not the exact and actual line of division. In view of this possible dis-
agreement, the case should not have been finally disposed of, but should
have been retained. We do not think any action should be ordered dis-
continued from the docket of the court until every act commanded to be
done has been performed and its performance passed upon by the court.
In directing this action to be discontinued from the docket before the
report of the surveyor was received and passed upon, there is '
error. The defendant appellant is entitled to recover the costs of (19)
the appeal. We notice the appellant has had printed the entire
record in the former appeal. We think this clearly unnecessary and the
costs of this part of the transeript and of its printing must be taxed
against the appellant.

Error.

15
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W. J. HOLLOWELL v. NORFOLK AND SOUTHERN RAILWAY COMPANY.
(Filed 14 September, 1910.)

1. Corporations—Federal Receivers—Permission to Sue—Submission to
State’s Jurisdiction.

In an action for damages against a railroad in the hands of Federal
receivers, an objection to the introduction in evidence of an order of the
Federal judge permitting the plaintiff to sue, because the order was not
properly certified or sealed by the clerk of that court, becomes immaterial
when it appears from the complaint and answer that both the railroad and
its receivers had submitted to the jurisdiction of the court respecting the
matters involved by filing a joint answer to the merits of the action.

2. Corporations—Receivers—Joinder—Parties.

1t is proper to unite a corporation and its receivers as parties defendant
in an action in tort to recover damages againgt the former in the receivers’
hands, though the tort complained of arose before the appointment of the
receivers. The effect of priority that a judgment thus obtained will be
given in the Federal court, not passed upon.

3. Appeal and Error—Appellant—Burden of Proof-—Trial Courts—Rulings.

The appellant must show error on appeal in respect to the rulings of the
trial judge upon the evidence, and in the failure of the record to disclose
the evidence relied on, the ruling of the lower court will be affirmed.

Appear from Ferguson, J., at Spring Term, 1910, of Cuowan.

The plaintiff complained that his horse was injured by a defective
crossing of the defendant railway’s roadbed, negligently con-

(20) structed and maintained by the defendant. The jury so found
and assessed plaintiff’s damages at $102. The defendant appealed.

Ward & Grimes for plaintiff.
Pruden & Pruden and Brown Shepherd for defendant.

Mawning, J. The defendants are the railway company and its
‘receivers. It was admitted that plaintiff’s cause of action arose prior to
the appointment of the receivers by the Federal court. The plaintiff filed
a single complaint against the railway company and its receivers, and
a joint answer was filed by the defendant, admitting the appointment
of the receivers, but denying the alleged acts of negligence and the dam-
ages sustained thereby. There was no plea that the defendant receivers
were not liable because the injury complained of was not received while
the receivers were operating the railroad under appointment of the Fed-
eral court, and that the corporation was not suable in the State courts,
because such actions against the corporation had been enjoined by the
Federal court. After offering evidence tending to show the negligence

16
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complained of and the date of the injury, and the damages sustained by
plaintiff, the plaintiff offered in evidence an order of Judge Purnell,
judge of the Federal court, permitting the plaintiff, upon his petition
therefor, to sue the railway company. The defendant objected to the
introduction of this order, upon the ground that the order was not certi-
© fied by the clerk of the Federal court, nor was the seal of the court
attached thereto. We do not think the evidence material and that its
reception by the court constituted reversible error. The complaint
alleged that the defendant corporation was operating a railroad in the
State, and that its business and property had been placed under the man-
agement and control of the other defendants as receivers appointed by
the Federal court. The answer, filed jointly by all the defendants,
admitted the truth of these allegations. It became, therefore, unneces-
sary to offer evidence of a preliminary jurisdictional fact admitted in
the pleadings. The defendant railway company had, by its answer to
the merits, without raising any jurisdictional question, submitted

itself and its defense on the merits to the jurisdiction of the (21)
court. The court having jurisdiction of the parties and the cause

of action, it remained only to hear and determine the cause upon the
merits.

This court held in Kissinger v. Fitzgerald, 152 N. C., 247, that under
the provisions of section 1224, Revisal, the receivers were properly
named as defendants to an action instituted upon a cause of action
arising prior to their appointment, because the action against. the
receivers was, in effect, an action against the insolvent corporation.
Grady v. R. B., 116 N. C., 952; Farris v. B. R., 115 N. C., 600. In the
_ Kissinger case, supra, this Court said : “We think the failure to formally

name the company in the summons is not of the substance, and should
be cured now by amendment, even if required.” In the present action,
however, the corporation was formally named as a defendant, as well as
the receivers. It follows from these authorities that it was proper to
sue the receivers alone or to join as defendants the corporation and the
receivers, though the cause of action arose prior to the appointment of
the receivers. What effect or what priority of payment the Federal
Court will give to the judgment in plaintiff’s favor, in administering
the assets of the insolvent corporation, is not before us, and we refrain
from expressing or intimating any opinion thereon. The defendants
object to his Honor’s charge to the jury “that if they believed the evi-
dence in this cause, they should answer the first issue, Yes.” The evi-
dence offered by the plaintiff upon the first issue is not sent up. In the
statement of the case it is stated that on the trial there was evidence
tending to show the facts necessary to support a finding for the plain-
tiff and that the defendants offered no evidence. In S. ». R. R., 149
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N. C., 508, this Court has so recently considered the question presented
by this exception, that we deem it now only necessary to refer to that
decision and to say that the defendants, being appellants, the burden
is upon them to convince us that there was error in the ruling of his
Honor excepted to. Upon the facts appearing in the record, we can not
hold that the charge of his Honor constitutes reversible error. We can-
not see that a contrary inference was permissible from the
(22) evidence.
We have examined the other exceptions taken by the defend-
ants, and we do not think they can be sustained.
No error.

G. L. SWINDELL v. EUREKA SWINDELL,
(Piled 14 September, 1910.)

Evidence—Personal Property—Gift—Executors and Administrators.

In an action for possession of a horse brought by the administrator of a
deceasced husband against the wife, the latter claiming her husband had
given her the horse, it is only necessary to show by the greater weight of
the evidence, the actual delivery and transfer of possession, and an instruc-
tion requiring her to prove further that she “thereafter alone had the con-
trol and possession of the horse,” is erroneous.

ArreaL by defendant from O. H. Allen, J., at May Term, 19810, of
Bravrort.

W. C. Rodman for plaintiff.
Small, McLean & McMullen for defendant.

Warkzr, J. This action was brought to recover the possession of a
horse alleged to be unlawfully detained by the defendant. The plaintiff
is the administrator of F. R. Swindell and the defendant is his widow.
There was evidence tending to show that F. R. Swindell had given the
horse to his wife. The plaintiff contended that there had been no
actual or symbolical delivery of the horse to the defendant, which was
necessary to complete the gift. Gross v. Smith, 132 N. C., 604. The
evidence tended to show that there had been an actual delivery of the
horse to the defendant and an admission by the husband afterwards
that it belonged to his wife. With reference to this dispute between the
parties, the court charged the jury as follows: “In order to constitute
a gift by F. R. Swindell to his wife of the horse in question, she must
satisfy you by the greater weight of the evidence that there was an
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actual delivery and transfer of possession by him to her at the
time, and that she thereafter -alone had the control and posses- (28)
sion of the horse.” To this instruction defendant excepted. If
there had been a delivery of the horse to the defendant by her husband,
the gift was complete and the property in the horse vested in her. It
was not required, in order to complete the gift, that she should continue
in the sole possession of the horse. If it was her property, the mere pos-
session and use of the horse afterward by her husband did not divest or
even impair her title, no more than such a possession and use of prop-
erty, which she had acquired by purchase or which she owned at the
time of the marriage, would affect her title to such property. In Holli-
day v. McMillan, 83 N. C., at p. 271, the Court, when considering the
competency of a declaration of the wife, while in possession of a buggy,
that it belonged to her, and deciding in favor of its competency, said
that the “case stands on peculiar grounds. With separate estates held
by married persons, and the husband’s use of that belonging to the wife,
the actual possession ean seldom be ascertained except under the rule of
law that it follows and attaches to the title. It would, therefore, seem
almost unavoidable to admit such declarations made ante lifem to
explain the quality and nature of the possession. - They are received, not
as proof of ownership, but as an assertion and claim of ownership, and
to repel the inference of holding for another, or of a recognition of
property in any one else than the declarant.” The instruction of the
court was erroneous. ‘

New trial.

M. E. HUGHES, SRr., v. D. T. PRITCHARD.
(Filed 14 September, 1910.)

1. Homestead-—Appraiser’s Report—Lost Records—Oral Evidence.

A purchaser of lands at an execution sale from which defendant’s
homestead had been exempted and laid off, may show, after proving the
loss of the original report of the appraisers, by oral évidence and by copy
made thereof, the contents of the original report of the appraisers, which
had been filed in the judgment roll, for the purpose of establishing the
boundaries of the homestead and the proper location of a disputed line.

2. Lost Deeds—Records—Oral Evidence—lInterpretation of Statutes.
Revisal, ch. 11, is an enabling act, and does not exercise oral evi-
dence, admissible at common law, to prove the contents of a lost deed
or record.
3. Homestead—Appraiser’s Reports—Independent Action—Collateral Attack
—Procedure—Motion.
The report of the appraisers in laying off a homestead can not be collat-
erally attacked in an independent action to ascertain the boundaries, upon
19
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the ground that they did not sign the report in the presence of the sheriff.
This is an irregularity which at most can only render the report voidable,
and the remedy is by motion in the original proceedings to set it aside,
after it has been filed in the Superior Court clerk’s office.

(24)  APPEAL by defendant from Ferguson, J., at March Term,
1910, of CaMDEN. .

E. F. Aydlett, J. C. B. Ehringhaus, and Pruden & Pruden for
plantiff.
W. A. Worth and H. S. Ward for defendan

Warxker, J. This is a proceeding which was instituted for the pur-
pose of establishing the dividing line between a tract of land, alleged by
the plaintiff to be the homestead of the defendant, and an adjoining
tract, which was purchased by the plaintiff at a sale under an execution
issued against the defendant. In his deed the sheriff conveyed to the
plaintiff the tract of land upon which he had levied under the execution,
but excepted therefrom the homstead of the defendant.

It appeared that the report of the appraisers, who set apart the home-
stead to the defendant, could not, after diligent seareh, be found in the
clerk’s office. There was evidence tending to show that an allotment of
the homestead had been made by three appraisers, at the request of the
sheriff, and that their report was prepared and signed by them. This
report was seen in the clerk’s office among the papers in the judgment
roll of the case in which the execution had been issued. A copy of the
report was made and, after proving the loss of the original report, the
plaintiff proposed to prove, by oral evidence and by the copy, the con-
tents of the original report, for the purpose of showing the boundaries

of the homestead and the proper location of the disputed line.
(25) This testimony was objected to by the defendant, but admitted
s by the court. It was clearly competent. The defendant’s objec-
tion was based upon the ground that oral evidence can not be received to
prove the contents. of a judicial record, unless in a proceeding brought
to establish the lost or desiroyed record, under Revisal, ch. 11, and that
the record thus restored by proof and the judgment of the court,
is the only evidence admissible to show the contents of the lost
record. This is a misapprehension of the meaning and scope of that
enactment. It is an enabling act and it was not intended to exclude oral
¢vidence, which was admissible at common law to prove the contents
of a lost instrument, whether a deed or the record of a court. This
has been well settled by the decisions of this Court. Mobley v. Waits, 98
N. C., 284, and cases cited in the annotated edition; Coz v. Lumber Co.,
124 N. C., 80; Aiken v. Lyon, 127 N. C., 175; Jones v. Ballou, 139
20 ‘



N. C.] FALL TERM, 1910.

PAUL v. CARTER.

N. C., 526; Wells v. Harrel, 152 N. C., 218. In this case the plaintiff
did not depend altogether upon- the memory of a witness, as to the con-
tents of the report, but introduced an examined copy, or one which had
been compared with the original and found to be correct. This is the
principal exception of the defendant, and in passing upon it, we must
sustain the ruling of the court below.

The failure of the appraisers to sign the report in the presence of
the sheriff did not render it void, so that the defendant could impeach it
in this collateral proceeding. It was, at most, an irregularity, and if
compliance with the statute in this respect is so essential to the suffi-
ciency of the report and the allotment of the homestead, as to constitute
the omission to sign the report in the presence of the sheriff a valid
objection to it, the remedy of the defendant was by a motion to set aside
the report, after it had been filed in the office of the clerk of the Superior
Court. Oates v. Munday, 127 N. C., 439; Formeyduval v. Rockwell,
117 N. C., 320; Burton v. Spiers, 87 N. C., 91. The other exceptions
of the defendant are without merit, if they are not sufficiently con-
sidered and disposed of by what we have already said.

No error.

. (26)
FENNER PAUL kT AL. v. 8. LLOYD CARTER.
(Filed 14 September, 1910.)

Heirs at Law—Collateral Relations—Blood of Ancestors. .

Rules 4 and 6 of the Canons of Descent, Revisal, sec. 1556, are in pari
materie, and should be construed together and harmonized ; and thus con-
strued, the collateral relations of the half blood inherit equally with those
of the whole blood, under the provisions of canon 6, when, under the re-
quirements of canon 4, they are of the blood of the ancestor from whom the
estate was derived.

Arprar by plaintiffs from Ferauson, J., at May Term, 1910, of BEAU-
FORT.

The plaintiffs brought thls action to recover the possession of a traet
of land. They claim title to the land as the children of J. B. Paul by
his first marriage. J. B. Paul, after the death of his first wife, married
Bettie Carter, who inherited a one-third interest in the land from her
father, Stephen Carter, the other heirs of Stephen Carter being his two
sons, Lawrence Carter and the defendant. The latter has purchased the
interest of Lawrence Carter and is the owner of the entire interest in the
land, if the disputed question is deecided in his favor. J. B. Paul had

one child by his second marriage. He died and then his wife, Bettie
21



IN THE SUPREME COURT. [158

PAUL v. CARTER.

Paul, formerly Bettie Carter, died intestate, their child surviving them.
The child died in infancy, and the plaintiffs now assert title to a one-
third interest in the land as the heirs of the deceased child of J. B. and
Bettie Paul, while the defendant claims that he and his brothers are the
heirs of the child, and that he, by purchase from them of two-thirds of
that interest and inheritance in his own right of the other third, is the
sole owner of the land. The court so decided, and the plaintiffs appealed.

Ward & Grimes for plaintiffs.
W. M. Bond and N. L. Simmons for defendant.

Warker, J., after stating the facts: The solution of the quesfion in
this ease depends upon the construction of Rules 4 and 6 of the Canons
of Descent, Revisal, ch. 30, sec. 1556. Rule 4 provides that on
(27) failure of lineal descendants where land has been transmitted by
descent from an ancestor, the inheritance shall descend to the next
collateral relations, capable of mhermn . of the person last seized, who
are of the blood of such ancestor. Rule 6 provides that collateral rela-
“tions of the half blood shall inherit equally with those of the whole
blood, the degrees of relationship to be computed according to the rules
of common law, but this rule is subject to the proviso that if “the
person last seized shall have left no issue capable of inheriting, nor
brother, nor sister, nor issue of such, the inheritance shall vest in the
father, if living, and if not, then in the mother, if living.” These two
rules were adopted at the same time (Laws 1808, ch. 739), and, as they
relate to the same subject, or are in pari materia, should be construed
together, and it was clearly intended that they should be. There is no
conflict between them, as suggested by counsel of plaintiffs. They can
easily be harmonized and each be allowed its full scope and effect.
Collateral relations of the half blood derive their right of descent from
the provisions of Rule 6. It surely was not the intention to confer upon
them a greater right than upon collateral relations of the whole blood.
Rule 6 was adopted, therefore, to prevent the term “collateral relations,”
as used in Rule 4, from being confined to those of the whole blood. That
term, therefore, embraees all collateral relations, that is, of the whole or
of the half blood, who are capable of mhentlng, and those of the half
blood are as mueh subject to the restrictions of Rule 4 as those of the
whole blood, which require not only that they should be capable of
inheriting, but that they should be of the blood of the ancestor from
whom came the descent or inheritance. But it is useless to further con-
sider or discuss the rules for the purpose of ascertaining their mean-
ing, as this Court has already construed them adversely to the plaintiffs’
contention in several cases. The plaintiffs are not of the blood of Bettie
' 22
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Paul (or Bettie Carter) the ancestor of the person last seized, nor have
they any of the blood of Stephen Carter in their veins, if we are per-
mitted to go back to him. In McMickal v. Moore, 56 N. C., 471, the
very question presented by this appeal was considered and decided by
the Court, the position of the parties being reversed, but the
point and the principle involved being common to both cases. In (28)
that case it was said by Judge Pearson, for the court, that “the
petitioners are of the blood of the ancestor from whom the land
descended ; the defendants, who are the children of the defendant Har-
vey Moore, and the half brothers and sisters of the person last seized,
are nearer in degree than the petitioners; but they are not of the blood
of the ancestor; consequently, as against them, the petitioners would be
entitled to the land.” See also Bell v. Dozier, 12 N. C., 3833; Dozier v.
Grandy, 66 N. C., 484. Little v. Buie, 58 N. C., 10, fully answers the
plaintiffs’ contention and shows conclusively that Rule 6 excludes from
the inheritance collateral relations of the half blood, who are not of the
blood of the transmitting ancestor. Judge Manly said, in Little v. Bude:
“Tt is clear that the father, upon the death of his son, took the entire
interest in the land in question, and half sisters, not being of the blood
of the transmitting ancestor, took nothing.”

There was no error in the ruling and judgment of the court upon the
case agreed.

Affirmed.

Cited: Watson v. Sulliwan, post, 248.

PRUDEN AND WINBORNE, TRUSTEES, v. T. J. WHITE ET AL.
(Filed 14 September, 1910.)

Arrrar from Ward, J., at the Spring Term, 1910, of HerTFoRD.
Defendants White and Tayloe appealed.

Stanley Winborne for plaintiffs.
L. L. Smith for defendant White.
George Cowper for defendant Tayloe.

Prr Curiam. We have carefully examined and considered the records
in both of these appeals and are of the opinion that substantial
justice has been done and that no reversible error appears. The (29)
judgment of the court is therefore affirmed.

Affirmed in both appeals.
23



IN THE SUPREME COURT. [153

WHITE ©. TAYLOE.

J. T. WHITE v. M. L. TAYLOE ET AL.
(Filed 14 September, 1910.)

Judgments—Estoppel—Conclusiveness—Consistent Judgments.

Plaintiff alleged in a former action that he was the owner of certain
lands as assignee by mesne conveyances of the dower of E., and an issue
being submitted to the jury to establish the boundary line between plain-
tiff’s and defendant’s land, it was found that a certain line from A to B,
as indicated on a plat in evidence, was the true line, which would exclude
the locus in quo from the boundaries of plaintiff’s land, and include it in
those of defendant, and it was adjudged, according to the verdict, that the
plaintiff owned the lands lying to the west, and the defendant those to the
east of said line, from which judgment there was no appeal. In the pres-
ent action between the same parties involving the title to the same land,
the defendant pleads plaintiff’s estoppel by the former judgment, and in
response to an appropriate issue the jury found that therein the locus in
quo had been adjudged as defendant’s land.. Held: 1. The plaintiff is
bound by the former judgment and verdict; 2. The judgment defining the
dower relied upon as an estoppel is not inconsistent with a judgment there-
tofore rendered in the same action, which merely declared that the widow
was entitled to dower without locating it.

Appear by plaintiff from Ward J., at April Telm, 1910, of Hzrr-
FORD.

This action was brought to recover possession of a tract of land,
known as the Britton Moore place, which plaintiff claims is a part of the
dower of Ann E. Tayloe, widow of James E. Tayloe. In his complaint
the plaintiff alleges that Ann E. Tayloe conveyed her dower to M. L.
Tayloe, and the latter conveyed the tract of land which was allotted to
him in the division of the lands of James E. Tayloe, together with the

said dower, to W. D. Pruden and D. B. Winborne, as trustees,

(80) and that, in accordance with the terms of the deed to them, the
trustees sold and conveyed the said land to him. He further
alleges that the plaintiffs are in possession of the land, claiming the
Britton Moore tract under a deed from Ada F. Parker, the daughter of
James E. Tayloe, to the feme defendant, Carrie W. Tayloe. The defend-
ants, in their answer, deny that the dower of Ann E. Tayloe was ever
allotted to her and, therefore, that no particular tract of land was con-
veyed to M. L. Tayloe by the deed to Ann E. Tayloe, but only her right
of dower. They aver in their answer, as a special defense to the action
of the plaintiff, that on the 5th day of January, 1908, the plaintiff com-
menced an action in. the Superior Court of Hertford County against
these defendants, to recover the land conveyed to him by the said trus-
tees, and that at Spring Term, 1908, he recovered judgment for that
part of the land which was allotted to M. L. Tayloe in the division of the
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James Tayloe lands and for such rights as were acquired by M. L.
Tayloe in said land under the deed to him by Ann E. Tayloe. It was
adjudged in the former suit that the plaintiff is the owner of the dower
right and interest of Ann E. Tayloe in the land of her husband, James
Tayloe, which was conveyed by her to M. L. Tayloe, and that if the said
dower -had been allotted by metes and bounds the plainiiff is entitled to
_ the possession thereof, but that if the said dower had not been so allotted,
then the plaintiff should proceed to ascertain the same in the manmer
provided by law. The foregoing judgment was rendered at April Term,
1908, of the Superior Court, when Judge O. H. Allen presided. At April
Term, 1909, when Judge O. H. Guion presided, an issue was submitted
to the jury in the same action, for the purpose of ascertaining the divid-
ing line between the lands claimed by the plaintiff and those claimed by
the defendant, the plaintiff having alleged that he is the owner of the
Britton Moore tract, as a part of the dower of Ann E. Tayloe, and the
defendant denying the allegation. The issues and answers thereto were
as follows: 1. Is the line (of division) the one indicated on the plat by
the letters A and B? Answer, Yes. 2! If not, is the line the one
indicated on the plat by the letters C, D and E? This issue was (31)
not answered.

If the true line of division is the one indicated by the letters A and B,
the Britton Moore tract would not be included within the boundaries of
‘the lands owned by the plaintiff. If the true line is the one indicated by
the letters C, D and E, then a large part of the Britton Moore tract would
be so included. Upon the verdict in that case, it was adjudged that the
plaintiff owned the land lying west of the line indicated by the letters
A-B and the defendant, Carrie W. Tayloe, owned all of the land lying
east of said line, the issue made by the pleadings being as to the owner--
ship of the respective parties. In September, 1910, the plaintiff brought
another action against the defendants, to recover damages for a trespass
on the Britton Moore tract, which he claimed was a part of the dower
of Ann E. Tayloe, the tltle to which he alleged had been acquired by
him under the deed from the trustees. In that action, he prayed for
a receiver, and the receiver was appointed to take charge of the lands:
and to collect rents and proﬁts The defendants moved to vacate the
order appointing the receiver and to dismiss the action, which motion,
upon consideration of the same, was granted by the court and a judg-
ment in the case entered accordingly.

The defendants, in their answer to the plaintiff’s complaint in this
action, set up as a defense in bar thereto, the judgments in the former
suits between the same parties. Issues were submitted to the jury which,
with the answers thereto, are as follows: 1. Was dower allotted to Ann
E. Tayloe in the lands of her husband, James Tayloe, as alleged?
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Answer, Yes. 2. If so, did said dower cover the lands known as the
Britton Moore land? Answer, Yes. 8. Is said Britton Moore land and
the land on the west side of A-B in plat referred to in the judgment
which was rendered at April Term, 1909, the same land? Answer, Yes.
4. Has the Britton Moore land been heretofore adjudged to be the land
of defendant Carrie Tayloe in a suit between the same parties? Answer,
Yes. Upon this verdict the court adjudged that the plaintiff take noth-

ing by his action and that the defendants recover their costs of

(32) him. The plaintiff excepted and appealed.

L. L. Smath for plaintiff.
Winborne & Winborne for defendants.

Warksr, J., after stating the case: The plaintiff alleged, in his com-
plaint filed in this action, that the dower of Ann E. Tayloe had been
allotted many years ago and that the record of the said allotment had
been lost. He sought to restore the record and to recover the Britton
Moore tract of land as a part of the dower. In the action tried at April
Term, 1909, of the Superior Court, when Judge Guion presided, the
defendants denied that they were in possession of any land owned by the
plaintiff or that the plaintiff acquired, by the deed from the trustees
an interest in any such land. A survey was made to establish the divid-
ing line between the land owned by the plaintiff and that owned by the
defendant Carrie W. Tayloe. The jury, by their verdict, found that the
line indicated by -the letters A-B is the dividing line, and the court so
adjudged. The effect of the verdict and judgment in that case is to
estop the plaintiff from now asserting any title to the land lying on the
east side of the line, or to any interest therein, as the court adjudged
the feme defendant to be the owner of all the land on that side. There
was no exception to the judgment or appeal therefrom. If the Britton
Moore tract or any part of the dower land is, in fact, on the east side
of that line, the plaintiff should have made it appear, so that the verdict
would have been according to the truth of the matter. If he failed to do
50 by reason of any error of the court at the trial of the case, he should
have excepted and appealed. If the verdict was contrary to the weight
of the evidence, he should have moved to set it aside. Having failed to
impeach the verdiet and judgment in any proper way, the plaintiff is
bound by them and will not be heard in this action to contradict any-
thing which was decided in the former suit upon the issues joined
between the parties. The jury have found ih this case, it is true, that

the Britton Moore tract was a part of the dower land as allotted

(33) to the widow, but they also find that it is on the west side of the

line. If “west” should be “east,” as suggested on the argument,
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the plaintiff is still estopped by the former verdict and judgment from
claiming the land, as the jury further find that the feme defendant had
theretofore been adjudged to be the owner of the Britton Moore tract
of land. The issues were raised by the pleadings and the verdict was in
accordance with instructions given by the court, as to the legal effect of
the records in the prior suits. We find no error in the charge of the
court. We have shown that the identical question involved in this action
has heretofore been decided against the plaintiff in a suit between the
same parties. If we accept and consider the verdict as it appears in
the record, and we must do so in the absence of any correction or amend-
ment, it is perfectly consistent with the verdict and judgment as ren-
dered at April Term, 1909, before Judge Guion. The reference in that
judgment to the judgment rendered at April Term, 1908, when Judge
Allen presided, does not change its legal effect, for the latter judgment
merely declared that the plaintiff is the owner of the dower land, with-
out locating it, while the other judgment clearly ascertains that it is no
part of the land on the east side of the line, as the feme defendant owns
all the land on that side. The plaintiff may have lost a part of his land
in the litigation, though it does not so appear, but if he has, we can not
restore it to him without disregarding a well-settled rule of law which
protects the feme defendant in the ownership of the land once adjudged -
to be hers. We need not enter upon any lengthy discussion of the prin-
ciple underlying the doctrine of estoppel by record or res judicata. We
simply refer to what is said by the court in Bunmker v. Bunker, 140
N. C., 18, when considering a question similar to the one presented by
this appeal: “It being a final judgment, the plaintiffs can not be heard
upon any matter which was litigated in the action and which was neces-
sarily determined by it. In such a case, the matter in dispute having
passed 1n rem judicatam, the former decision is conclusive between the
parties, if either attempts, by commencing another action or proceeding,
to reopen the question. This doctrine is but an outgrowth of the familiar
maxim, that a man shall not be twice vexed for the same cause,

and the other wholesome rule of the law that it is the interest (34)
of the State that there be an end of litigation, and consequently

a matter of public concern that solemn adjudications of the courts should
not be disturbed. Broom’s Legal Maxims (8 Ed.), 330, 331. ‘If) says
Lord Kenyon, ‘an action be brought and the merits of the question be
discussed between the parties and a final judgment obtained by either,
the parties are concluded and can not canvass the same question in
another action, although, perhaps, some objection or argument might
have been urged upon the first trial, which would have led to a different
judgment.” Greathead v. Bromley, 7 Durnf. & East (7 T. R.), 546. And
again in another case, he says: ‘After a recovery by process of law,
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there must be an end of litigation; if it were otherwise there would be
no security for any person, and great oppression might be done under
the color and pretense of law.” Marriott v. Hamplon, 7 Durnf. & East
269. ‘Good matter must be pleaded (or brought forward) in good form,
in apt time, and in due order, otherwise great advantage may be lost.’
Coke, 303-b. If there be any one principle of law settled beyond all
dispute, it is this, that whensoever a cause of action, in the language
of the law, transit in rem judicatam, and the judgment thereupon
remains in full force and unreversed, the original cause of action is
merged and gone forever, and so it is, also, that if the plaintiff had an
opportunity of recovering something in litigation formerly between him
and his adversary, and but for the failure to bring it forward or to press
it to a conclusion before the court, he might have recovered it in the
original suit; whatever does not for that reason pass into and become
a part of the adjudication of the court is forever lost to him. U. 8. .
Leffler, 11 Peters, 101. Judge Willes thus states the rule: ‘Where the
cause of action is the same and the plaintiff has had opportunity in the
former suit of recovering that which he seeks to recover in the second,
the former recovery is a bar to the latter action.” Nelson v. Couch, 15
C. B. (N. 8.), 108; (8. c., 109 E. C. L., 108). These principles have
been fully adopted by us, as will appear in the case of Tyler v. Cape-
heart, 125 N. C., 64, where the doctrine as to the plea of former
(85) judgment is concisely and accurately stated.” In Tyler v. Cape-
heart it was held that “the judgment is decisive of the point

raised by the pleadings, or which might properly be predicated upon
them.” See also Turnage v. Joyner, 145 N. C., 81. The plaintiff is
estopped by the judgment rendered at April Term, 1909, to allege that
he is the owner of any land on the east side of the line A-B, .or of any
interest therein. Being concluded by the former judgment he can not
recover upon the cause of action stated in-his complamt 4

The fourth issue was properly submitted to the jury, as it involved
a question of law and faect. .

No error. ‘

W. B. HIGSON anp Wire v. NORTH RIVER INSURANCE COMPANY.
(Filed 21 September, 1910.)

1. Removal of Causes—Diverse Citizenship—Jurisdiction—~Procedure.

The petition and bond to remove a cause from the State to the Federal
court on the ground of diversity of citizenship must be presented in the
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former court before the judge in term, when the answer is due, and failure
of plaintiff to move for judgment by default does not extend the time
therefor. : .

2. Same—Order of Federal Court.
A copy of a petition and bond for removal of a cause from the State to -
the Federal court on the ground of diversity of citizenship, addressed to
the Federal judge, and originally filed in the Circuit Court of the United
States, together with a copy of his order for the removal of the cause,
which was filed with the clerk of the State Superior Court, is not a ¢om-
pliance with the Removal Act and does not operate to remove the cause
from the State court.

3. Same—Record.

' The right of removal of a cause from the State to the Federal court for
diverse citizenship is purely statutory, and before the jurisdiction of the
State court can be disturbed, it must appear affirmatively that a proper
petition and bond has been in due form and time presented to the State
court; and an order of the Federal judge merely filed with the clerk of the
State court removing the cause upon petition and bond filed in the Federal
court is ineffectual. '

4. Removal of Causes—Jurisdiction—Acquiescence.

Appearing in the Circuit Court of the United States before the judge and
moving to remand a cause ordered removed by him on the ground of
diverse citizenship is not a recognition of the jurisdiction and power of
that court to make the order.

5. Removal of Causes—State Court—Pleadings—Judgments—Default and
Inquiry.

A judgment by default and inquiry for the want of an answer will not be
disturbed on appeal, for the reason that defendant had not filed his answer
relying upon an ineffectual order of the Federal court that the cause be
removed for diverse citizenship. !

6. Process—Original Destroyed—Copy—Removal of Causes—Admissions.

The defense to a judgment by default and inquiry that the original sum-
mons had been destroyed by fire and no copy substituted, is not available
when the defendant admitted in his petition to remove the cause for
diverse citizenship, filed and moved on too late in the State court, that it
had been made a party defendant to the action.

AppraL by defendant from Peebles, J., at May Term, 1910, (36)
of Prrr.

Civil action pending in the Superior Court of Pitt County and heard
upon motion for judgment by default and inquiry. No answer has been
filed, but on 23 April, 1910, defendant filed a petition and bond for
removal to the Cireuit Court of the United States, which at the hearing
before Judge Peebles was urged in bar of the judgment by default.
Upon the hearing his Honor rendered the following judgment:

This cause coming on to be heard before Honorable E. B. Peebles,
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Judge presiding at the May Term of Pitt County Superior Court, 1910,
upon the motion of attorneys for plaintiffs for judgment by default and
inquiry for want of an answer on the part of defendant, and the same
having been argued fully by Messrs. Skinner & Whedbee, attorneys for
plaintiff, and it appearing to the court that summons in ‘this action
issued 11 September, 1909, and served 14 September, 1909, and that
thereafter complaint was filed 9 December, 1909, and that since the
issuance of the summons in this cause there have been civil terms

(87) of Pitt County Superior Court as follows, to wit, 13 December,
1909; 24 January, 1910; 21 March, 1910, and 2 May 1910, and

that no answer has been filed to the complaint filed in this cause, and
at none of the terms of said court, nor at any other time has the defend-
ant in the above entitled cause made any motion or obtained any leave

of record to file answer, and that the defendant, up to the 23d day of .

April, 1910, never filed any bond or made any motion for the removal
of this cause from this court. The 2 May term only held for one day,
and the petition was not called to the attention of the court, and the
judge announced that he would remain as long as there was anything
he could do: It is therefore ordered, adjudged and decreed by the court
that the plaintiff W. B. Higson is entitled to recover of the defendant
in this action on account of the matters and things alleged in the com-
plaint; and it is further ordered that a jury come at a subsequent term
of this court to assess the amount of the damages that the plaintiff
is entitled to recover of the defendant company by reason of the mafters
and things alleged in the eomplaint.
And this cause is retained for further orders.
R. B. Pussiss, Judge Presiding.

From the judgment rendered the defendant appealed.

Harry Skinner for plaintiff.
Moore & Long, Tillett & Guthrie for defendant.

Brown, J., after stating the case. It appears to be settled by both
the Federal and State courts in numerous decisions based upon petitions
to remove causes pending in State courts upon the ground of diverse
citizenship, that the jurisdiction of a State court over a removable case
terminates upon the timely filing therein of a proper petition and bond
for its removal to the U. 8. Circuit Court. 8. 8. Co. ». Tugman,
106 U. S, 118; Stone v. South Caroline, 117 U. 8., 430; Winslow v.
Collins, 110 N..C., 121.

It is equally well settled that the State court is not bound to sur-
render its jurisdiction unless the petition shows upon its face a remov-

able cause founded upon diverse citizenship, and unless such petition
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and an accompanying bond are filed in the State court within (38)
the time required by the acts of Congress of 1887-1888. R. R.

v. Daughtry, 138 U. 8., 298; Stone v. South Carolina, 117 U, 8., 430;
Howard v. B. R., 122 N. C., 944; Corp. Commission v. R. R., 151 N. C.,
447 ; Moon on Rem., sec. 156.

The statute is imperative that the application to remove must be
made ‘to the State court when the answer is due, and although the
plaintiff does not then move for judgment by default it can not be
held that he thereby extends the time for removal. RE. R. v, Daughtry,
" supra; Moon, sec. 156. Mr. Moon says: “A plaintiff may even stipulate
that defendant shall have further time to answer without plaintiff
thereby consenting that a petition for removal may be filed after the
time limited therefor has expired.” Again the same author says: “The
better reason, if not the weight of authority, sustains the theory that
the State court in which a suit is pending can not by order extending
the time for the defendant to answer, or otherwise, enlarge the time
within which a petition for removal may be filed.” In support of the
text the author cites a great array of decided cases from the Federal
courts, p. 446.

Referring to this construetion of the act, Judge Sanborn says: “It
secures uniformity in the practice, prevents delays and I think is in
accord with the evident intention of Congress. It was not within any
time that a defendant might procure to be given him by the court or his
opponent, but within the time fixed by the statute, that Congress in-
tended the petition should be filed.” Gold Mining Co. v. Hunter, 60
Fed., 805; Howard v. B. B., 122 N. C., 944, and cases cited.

The fact that the courthouse of Pitt was burned on 24 TFebruary,
1910, when the original summons and complaint in this cause were
destroyed, can not help the defendant. '

The complaint was filed 9 December, 1909. Civil terms of the
Superior Court convened on 13 December, 1909, and 24 January, 1910.
At neither of those terms did the defendant offer to file the petition
and bond for removal, but waited until long after the time for answer-
ing had expired.

It is true the defendant filed with the clerk of the Superior Court
of Pitt on 24 January, 1910, a copy of a petition and bond for
removal of this cause, but it was a copy of a petition addressed (39)
to the judge of the United States Circuit Court for the Eastern
District of North Carolina and filed in that court praying the Federal
judge to order a removal of this cause to that court. This copy was
attached to a copy of an order of said judge directing the clerk of
the Circuit Court to cause a copy of such petition and his order to be
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forwarded to the Superior Court of Pitt to the end that said record
may be certified to the Circuit Court of the United States.

It was not an original petition for removal addressed, as it should be,
to the judge of the Superior Court of Pitt (as the petition filed 23
April was addressed), but only a copy of a proceeding commenced
originally in the Circuit Court of the United States and delivered to the
clerk of the Superior Court of Pitt County. Nevertheless, treating it
as an original petition for the sake of argument, it was not filed within
the time required by law nor presented to the Superior Court in term.

The time for answering according to our statute expired with the
term convening 13 December, 1909, and a filing with the clerk of a
petition and bond for removal is not a presentation to the judge in
term as is required.  R. E. v. Roberts, 141 U. 8., 690; Howard v. R. R.,
supra; Shedd v. Fuller, 36 Fed., 609; Roberts v. B. R., 45 Fed., 433.
It is further contended that the order of the distriet judge had the
effect to remove the cause into the Circuit Court of the United States
and to oust the jurisdictien of the State court.

We can not concede this, and with entire respect for the learned
judge, must hold that his order can not have the effect to terminate the
jurisdiction of the State court.

If the removal proceeding were founded in the local prejudice act of
Congress we should willingly concede that his order lawfully transferred
the cause to the Circuit Court.

But where the ground of removal is solely that of diverse citizenship,
as we understand the law, the Cireuit Court has no authority to order

a transfer of the cause, especially when at the time no petition
(40) and bond has been presented to the State court, as was the
case here.

The right of removal for diverse citizenship is purely statutory, and
before the jurisdiction of the State court can be disturbed it must
appear affirmatively that a proper petition and bond has been in due
time presented to the State court, when, as said by Chief Justice Waite,
in Stone v. South Carolina, 117 U. 8., 430: “The State court is at lib-
erty to determine for itself whether on the face of the record a removal
had been effected.” The learned Chief Justice then proceeds to say:
“Tf it decides against removal and proceeds with the cause, notwith-
standing the petition, its ruling on that question will be reviewable
here after final judgment under section 709 of the Revised Statutes
(citing several cases). If the State court proceeds after a petition for
removal it does so at the risk of having its final judgment reversed, if
the record on its face shows that when the petition was filed that court
ought to have given up its jurisdiction.”

The act of Congress does not confer upon the lower Federal courts
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the power to order removal of causes on account of diverse citizenship,
as it does in the local prejudice act, but the removal proceeding must
commence in the State court by filing the petition and bond there.

At the time Judge Connor’s order was made, 10 January, 1910, no
petition or bond had ever been filed in the Superior Court of Pitt
County, either presented to the judge or filed with the clerk, and that
court had not been asked to surrender its jurisdietion.

We fail to find any authority, State or Federal, which sustains the
action of the Circuit Court under such circumstances, and its order can
not have the effect to oust the jurisdiction of the Superior Court of
Pitt County. “A State court is not ousted of its jurisdiction of a case
by unauthorized proceedings taken for removal of the same case to a
Federal Court.” Johnson v. Wells Fargo Co., 91 Fed., 1; Tevis v. Pal-
lentine Insurance Co., 149 Fed., 560.

Tt is contended that the plaintiff’s counsel appeared in the Circuit
Court and moved to remand to the State court, and that such
action is a recognition of the Circuit Court’s jurisdiction and (41)
power to make the original order.

We are unable to see how any action of plaintiff’s counsel can confer
on a court a jurisdiction not conferred by law, but we would regard
a motion to remand as rather in the nature of a challenge to the
jurisdietion of the Circuit Court to make the order of removal rather
than submission to or recogmition of it. The motion was doubtless
made to prevent an unseemly conflict between the State and Federal
courts.

Had the defendant pursued the usual and orderly procedure, the petl—
tion and bond would have been presented to the Superior Court in
term, and if the judge determined that on the face of the record a
removal had not been effected, the defendant could have appealed to this
court, and if necessary had its judgment reviewed by the Supreme Court
of the United States, and thus preserved its right to answer until the
right of removal had been finally adjudicated. Omn the contrary, the
defendant chose to commence its removal proceedings originally in the
Circuit Court and declined to file its. answer to the complaint in the
State court.

There was nothlng left for the State court to do but grant the plain-
tif’s motion for judgment by default and inquiry.

The pomt is made that a judgment by default can not be lawfully
rendered in the absence of a summons substituted in place of the
original served on defendant 14 September, 1909, and destroyed by fire.
_This is not necessary, as the defendant admits, when it filed its petition
for removal on 23 April, that it had been made a party defendant to this
action. This is not only admitted by the act of filing itself, but it is
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expressly stated in the petition that the summong has been duly served
on defendant.

Nevertheless the substituted summons has been ﬁled in the record by
leave of this Court since the argument. ‘

The cause is remanded to the Superior Court of Pitt with instrue-
tions to execute the inquiry, and otherwise proceed as the law directs.

Affirmed.

(42)  COuarx, C. J., concurring: The great bulk of court business
. under our system of government is necessarily in the State courts.
The Federal courts have a restricted jurisdiction which is limited . to
matters marked out by the United States Constitution. So true is this
that in all actions in a Federal court it is presumed that the court is
without jurisdiction until the contrary affirmatively appears. Robertson
v. Cease, 97 U. 8., 646; 11 Cyc., 855. In those instances of concurring
jurisdiction in which, notwithstanding a State court has first taken
jurisdiction in the Federal Judiciary Aet permits a removal into the
Federal, such removal is permissible only when the motion is made in
apt time, and in all respects complies with the requirements of the act
of Congress. Whether it does so comply is a matter which the State
court is competent to judge, as well as the United States Court, the
Federal Supreme Court being the final arbiter. Stone v. South Caro-
lina, 117 U. 8., 430; Lawson v. B. R., 112 N. C,, 397; Baird v. B. R.,
113 N. C, 608 Howardv R. R.,, 122 N. C,, 954: Beachv R. B., 131
N. C, 399

A Wmt of error lies from a State Supreme Court to the United States
Supreme Court, though even this was strenuously denied in the early
history of the Court. But there is no. superiority or inferiority be-
tween the State Superior Court and the Federal District and Circuit
Courts. They are eodrdinate courts, just as the State Superior Courts
are between themselves. The right to remove cases from the State
court to the Federal court argues no superiority in the latter over the
former, but only indicates that in the purview of the Federal Constitu-
tion and laws, the nature of the case is such that the defendant is en-
titled to have it tried in the Federal court, but only when the defendant
has made his motion within the time and in the manner preseribed by
the statute.

It is not inappropriate to say this much; as the learned counsel
for defendant, in his argument here, spoke of the writ going “down”
from the Federal Circuit Court to the State Superior Court. “Words,”
said the great orator Mirabeau, “are things” and in matter touching
the jurisdietion of courts there should be entire accuracy of thought
and speech. The jurisdiction of the Federal courts below the Supreme
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Court, as well as their existence, is entirely statutory, created originally
by the Judiciary Act of 1789 and modified by statutes since, and
subject to further modifications, but not to exceed the limits (43)
marked out by the United States Constitution. U. 8. v. B. R., '
98 U. S., 569. | _

The United States Supreme Court alone is not a legislative creation,
and, therefore, it can not be abolished by act of Congress (as has been
the case with Circuit and District Courts), but even that high court is
dependent upon Congress for the exercise of its jurisdiction, which as
prescribed by U. 8. Cons., Art. ITI, see. 2, cl. 2, is “with such. excep-
tions, and under such regulations, as the Congress shall make.” The
Federal courts, therefore, have no inherent jurisdiction, and their limited
jurisdiction extends only to the cases, and can be exercised, only in the
instances, marked out by the statute.

Cited: Pruitt v. Power Co., 165 N. C., 420, 421; Cox ». R. R., 166
N. C., 659. ‘ \

K. R. WOOTEN v. R. E. HARRIS.
(Filed 21 September‘, 1910.)

1. Contracts—Consideration—“Good Will"—Sale of Business—Restraint—
Writing. : ]
~ An agreement as part of the consideration of purchase of a business that
the vendor will not engage in such business in the town, ete., need not be
in writing to be valid.

2. Contracts—Interpretation—*“Good Will”—Restraint—Sale of Business—
Territory.

An agreement made with the purchaser of a business that the vendor
will not engage in such business in that town “or near enough thereto to
interfere with the vendee’s business,” is not too indefinite a contract to be
enforceable, especially when the vendor again commences the business near
the place of the vendee in the same town.

3. Contracts—Interpretation—“Good Will”—Restraint—Sale of Business—
Duration. '

An agreement with the purchaser of a business that the vendor will not
again engage in the business in the same town, etc, or “near enough
thereto to interfere with plaintiff’s business” is limited in duration to the
life of the plaintiff, and thus being definite is enforceable in regard to
duration of time.
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4. Contracts—Restraint—Reasonable Monopolies and Trusts—Interpretation
of Statutes. )

An agreement of one selling a local mercantile business, not to engage
therein in competition with the vendee in that vicinity, does not contravene
chapter 218, section 1, subsection 2, Laws 1907, being reasonable in its
scope, duration and territory, and for the protection of the “good will”
sold, the statute being directed against monopolies and combinations hav-
ing the purpose and effect of “preventing competition in selling, or fixing
the price or preventing competition in buying,” ete., and for that reason
against public policy.

( 44) Appear by plaintiff from Peebles, J., at January Term, 1910,
of Prrr. ‘
The facts are stated in the opinion of the Court.

Moore & Long for plaintiff.
Harry Skinner for defendant.

Crarx, C. J. The complaint alleges that the plaintiff bought out
the defendant, who was his partner in general mercantile business in the
town of Falkland, including the defendant’s interest in the “good will”
of the business, and to secure the latter whose purchase was an induce-
ment to the contract, the defendant contracted verbally with plaintiff
that he would not again engage in the mercantile business in the town
of Falkland, or near enough thereto to interfere with plaintiff’s busi-
ness. The defendant denied the agreement, but before the jury had
decided the issue, his Honor announced that he would nonguit the
plaintiff.

The nonsuit the defendant contends should be sustained—

(1) Because the alleged agreement was not in writing. We know of
no authority requiring this. :

(2) Because the territory “in town of Falkland or near enough
thereto to interfere with plaintiff’s business” is too indefinite. If this
were true ag to any place outside of the town, the expresgion “in the town
of Falkland” is definite enough, and the averment is that the defendant
had started his new business within the town and in a few feet of the
store in whose business he had sold his interest and his share in the
“good will.” In Kramer v. Old, 119 N. C., 1, the expression “in the
vieinity of Elizabeth City,” was held good, at least as to Elizabeth

city. In Hauser v. Harding, 126 N. C., 295, the:territory was

(45) “the town of Yadkinville and the territory surrounding.” This

was held an agreement valid within the town limits of Yad-
kinville. .

(3) The defendant further contends that the agreement is invalid

because not limited in duration. But by its very terms, “not to interfere
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with the plaintiff’s business,” it is limited to the plaintiff’s lifetime
and even to such time as he may be engaged in the same business at
that place. In Hauser v. Harding, supra, it was held that if no time
was named or indicated, the limitation would be held valid for the
grantor’s lifetime. :

And for the last ground of defense the defendant relies upon Laws
1907, ch. 218, sec. 1, subsec. E, which makes it unlawful “for any per-
son, firm, corporation or association engaged in buying or selling any-
thing of value in North Carolina to make or have an agreement or un-
derstanding, express or implied, with any other person, firm, corpora-
tion or association not to buy or sell said things of value within certain
territorial limits within the State, with the intention of preventing
competition in selling or to fix the price or prevent competition in
buying of said things of value within said limits.”

This last in the real point in the case. But in construing such statute
we must consider its object and the evil to be remedied. The history
of this legislation is known to all. It is an attempt to make unlawful
the formation and operation of great trusts and monopolies which
may buy out or crush out all competition in certain articles or business
with a view to exercise the power of fixing the prices of the raw
material and of the manufactured article, that enormous profits may be
extorted thereby at the expense of the public. Neither the language,
the known purpose of this enactment, nor the history of this legislation
will justify its application to the purchase, as here, by one partner of
the other’s interest in a general store in a village or town; nor to a
similar purchase between other individuals. Such contract, when rea-
sonable in its scope and as to duration and territory, can not possibly
lend itself to the formation of trusts or monopolies, unless shown
to be one of many similar contracts, tending to engross that particular
business in a given territory. There is here not shown in evi-
dence any “intention of preventing competition in selling, or to (46)
fix the price or prevent competition in buying, of said things
of value within said limits.” This contract is, therefore, not within
the terms of the statute. It might be different, if it were shown that
this was one of many similar contracts tending to engross or monopolize
any given business, or the sale of any article, within the territory
named.

Such contraets as herein have been held not to be “illegal restraint
of trade” in many cases in this Court from Baker v. Gordon, 86 N. C,,
116, down to Anders v. Gardner, 151 N. C,, 604. To hold such con-
tracts invalid would have no possible effect toward preventing trusts
and monopolies, but would merely destroy the “good will” which one
has built up in his business, for it would become valueless and unsalable,
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if the seller can not guarantee its possession to the vendee by an agree-
ment not to again engage in the same business at the same place in
competition with his vendee. '

The judgment of nonsuit is

Reversed.

Cited: Sea Food Co. v. Way, 169 N. C., 688.

J. L. SPRUILL Et AL. v. TOWN OF COLUMBIA ET AL.
(Filed 21 September, 1910.)

1. Cities and Towns—Contracts—Paving Streets—Fraud—Evidence.

In an action to declare void for fraud a contract made by the town for
paving sidewalks, and enjoin the issuance of bonds to the contractor in
payment therefor, the work not having been commenced, it is- competent
to show (1) that an ordinance of the town provided that no appropriation
of money should be made, except at regular meeting, and that the con-
tract was made at a called meeting of the board; (2) that through the
efforts of the contractor the number constituting a quorum of the board
was changed from four to three to enable him to obtain the contract. The
admission of immaterial evidence that the current expenses of the town
took all the money raised by the tax levy, would not constitute reversible
error.

2. Same. :

In an action to declare void a contract made by a town for paving its
sidewalks upon the ground that the contractor by fraud and collusion with
the aldermen procured it to be made, it is sufficient to go to the jury upon
evidence tending to show that the defendant contractor procured the
changing of the quorum of the board from four to three, in order to obtain
the contract at an exorbitant price without the consideration of competi-
tive bids; that one of the board was related to him and declared he would
give the contract to defendant at an advanced price, and pecuniary in-
ducements were held out to the others who voted for him; and that the
nature of the contract was such as to largely give the selection of the
material to the defendant, without any investigation by the board as to
the quality of the materials to be used; and that the contract called for an
investment largely in excess of the ability of the town to pay.

(47)  Apprar by plaintiff from Ferguson, J., at Spring Term, 1910,
of TYRRELL.
The facts are sufficiently stated in the opinion.

E. F. Aydlett, H. 8. Ward, and J. C. B. Ehringhaus for plaintiffs.
Gaylord & Gaylord and W. M. Bond for defendants.
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Crarg, C. J. This was an action to declare void a contract for paving
the sidewalks of the town of Columbia, upon the ground that it was
obtained by fraud, and to enjoin the defendants, commissioners, from
issuing bonds to the defendant, Newberry, for the same. The work has
not been performed.

The first exception was to the introduction of an ordinance of the’
town which provided that no appropriation of money should be made
except at a regular meeting of the board of commissioners. This was
competent because the contract of the defendant, Newberry, was made
at a called meeting. -

The evidence that the ordinance required four to constitute a quorum,
and that through the efforts of Newberry this was changed to three,
who constituted the meeting, when this. contract was made, was also
competent. The defendants also excepted to the testimony that the
current expenses of the town took all the money raised by the tax
levy because it was immaterial. If so, it is not reversible error, (48)
Collins v. Collins, 125 N. C., 98.

The chief exception is to the refusal of the motion to nonsuit. There
was evidence tending to show that the defendant, Newberry, through
his personal influence with the board, had obtained the contract for
paving the sidewalk, at a price between $5,000 and $8,000, without
competitive bidding; that he was instrumental in causing the board
to change the town ordinance which required that four should constitute
a quorum, so that three members gave him the contract, at an exorbitant
price; and one of the three who voted the contract was related to New-
berry, and declared himself in favor of paying 25 cents per square
yvard more to Newberry for the work than to any other person; that
at the meeting, though there was another bid in, the majority of the
board declined to receive bids and returned them unopened ; that after-
wards the defendant, Newberry, carried the proposition to the board,
already written, and procured the three members to pass it; that the
contract was excessive in price, and was made without any investigation
as to price, or as to the best material; that it was indefinite and un-
certain so that the contractor might put down a first-class pavement, or
an inferior one, and still comply with the contract; that it called for
2 bonded indebtedness;, largely in excess of what the town was able
to meet ; that the defendant, Newberry, helped to elect the board in order
to get the contract; that he had suggested to some members of the board
that certain personal advantages and profit would come. to them by giv-
ing him the contract; that he also requested one member of the board,
who opposed his having the contract, to resign and take part in the
paving, and intimated that he (Newberry) would make it profitable to
him, :
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There was other evidence tending to show that the contract was
fraudulent, and obtained by Newberry through collusion with the board.
His Honor properly overruled the motion to nonsuit. It was a ques-
tion for the jury. Jones v. Ins. Co., 151 N. C., 54, and cases cited;
Tuttle v. Tuttle, 146 N. C., 484.

The jury found that the defendants, commissioners, acted:

(49) fraudulently in making the contract with their co-defendant,

Newberry, and that he colluded with the commissioners in ob-
taining the contract. The other exceptions require no discussion.

No error.

Cited: Moore v. Horne, post, 416.

GOLDSBORO LUMBER COMPANY v. HINES BROTHERS LUMBER
COMPANY.

(Filed 21 September, 1910.)

Wills, Intérpretation of—Life Estates—Devise to Widow—Dower, Lieu of—
Sale of Timber—Consent.

A -devise of lands to two minor granddaughters, and to testator’s ‘“pres-
ent wife” ; her life right to and in said premises and lands for her support
and for the support of said minor heirs, Held, (1) the words “for her sup-
port and the support of ‘the minor heirs” do not constitute a condition
precedent to the vesting of the life right or estate of the widow, or a con-
dition subsequent by which the estate could be defeated; (2) the devise to
the widow was in lieu of dower; (3) the granddaughters, now being of
age, could not sell the standing timber on the lands without the consent of
the widow, the life tenant.

Appear by defendant from Guion, J., at Spring Term, 1909, of
Joxss.
The facts are sufficiently stated in the opinion.

Warren & Warren and Simmons, Ward & Allen for pldintiﬁ“.
Loftin, Varser & Dawson and Rouse & Land for defendant.

Crarx, C. J. The item of the will of Felix E. King (who died in
1885) to be construed is as follows: “I give and bequeath to my grand-
daughters, Effic A. King and Katie E. King, all of my home tract of
land known as the Moses Saunders tract of land, containing 450 acres,
more or less, to have and to hold in fee s1mple forever. And if my
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present wife should survive me she shall have her life right to and in
sald premises and lands for her support and for the support of said
minor heirs.” v

The defendant has acquired the interest of Effie E. King in the timber
on said tract. The plaintiff has acquired the interest of Katie E.
King in said timber, and also the interest, if any, of Mary
King, the widow of the testator. (50)

The defendant contends that the widow, Mary King, did not
acquire any estate or interest in the land but merely the right to her
support out of the said land, and that this is only a charge upon the
rents and profits from the land, and that no interest whatever in the
timber was conveyed to the plaintiff by her deed. That, therefore,
the defendant is entitled to one-half interest in the timber rights on said
land under its deed from Effie A. Taylor.

In Wellons v. Jordan, 83 N. C., 371, the testator deviged certain
lands to his grandson, he to take care of his father and mother during
their lives, and to hold the aforesaid property his lifetime, and if he
should take care of his parents, etc., and have issue, said property to
be theirs in fee at his death; but if he should die without issue, then
it was to descend to the testator’s daughters in fee. Held, (1) that a
due support of the parents of the devisee*was not a condition precedent
to the vesting of the remainder in fee in his issue; (2) that even if
such were a proper construction of the will, only the heirs of the
testator could take advantage of the breach of the condition. The Court
said (p. 375): “At most it would be a charge on the estate, a personal
obligation on the devisee, as was held in Taylor v. Lanier, T N. C., 98.”

In McNeely v. McNeely, 82 N. C., 183, there was a devise to a son
“by him seeing to her,” his mother, and it was contended that these
words fettered and controlled the estate devised. The court says: “In
the will now under consideration the words which give rise to the
controversy, ‘by him seeing to her,” are in themselves vague and inde-
terminate, and if an essential and defeating condition of the gift, would
be very difficult-of application. What is meant by seeing to the widow,
and what neglect falls short of that duty? Xow much of personal care
and attention in the son to the mother is requisite, and how is the
dividing line to be run between such omissions as are and such as are
not fatal to the devise?” '

In the case at bar, the above reasoning applies with greater force.
Here the widow, Mary E. King, takes a life right or estate in the land
in controversy “for her support and the support of said minor
heirs,” presumably referring to the devisees, Effie A. King and (51)
Katie E. King, both of whom attained their majority years ago.

The widow took a life estate, and during the minority of the minor
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heirs there was “at most a personal obligation” on the devisee, Mary
E. King, “present wife,” referred to in the will under consideration.
The words “for her support and the support of the minor heirs” do not
constitute a condition precedent to the vesting of the life right or estate
in Mary E. King, or a condition subsequent by which the estate could
be defeated, but were intended by the testator as his reason for the
devise, and, as said before, could at the most impose a personal obliga-
tion upon the devisee Mary E. King to support the devisees, Effle A.
King and Katie E. King, during their minority. The devisees, Effie A.
King and Katie E. King, have the remainder of the estate after the
determination of the life estate.

The life right is synonymous with life estate. Dower of use, benefit
and profits passes a life estate. Perry v. Hackney, 142 N. C., 368.
The devise to the widow was in lieu of dower, and might be styled
“testamentary dower.” Her interest in the land is an estate for life.
This case is clearly distinguishable from Whitaker v. Jenkins, 138 N.
C., 480, where Walker, J., says: “The provision is that the lands shall
belong to her during her life, or until the sons shall be of full age,
at which time it shall belong to them, his wife to have her maintenance
out of the land if she survived that event. The intention of the devisor
is most clearly expressed. We can not infer that he intended his wife to
have an estate, or even an interest in the land, when he had expressly
said that it should belong to his sons and that she should only have a
maintenance.”

The widow, a life tenant, had no power to cut the timber for sale
or to sell any right to do so, but neither could the tenants in reversion
or remainder do so. As, however, they wish to receive the value of
their interest in the timber at this time, in anticipation, this eould only
be done by the concurrence of the life tenant. It is set out in the
case agreed that.the value of the life estate, if the widow is entitled
to anything, is $1,361.40.

The judgment of the court below is in accordance with these views
and is

Affirmed.

Cited: Bailey v. Bailey, 172 N. C., 674.
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. } (52)
POWELL BROTHERS v. McMULLAN LUMBER COMPANY. '

(Filed 21 September, 1910.)

1. Corporations—Acceptance—Certificates—By-laws.

By signing and recording the articles of incorporation three or more
persons become a body corporate under the Code, secs. 677-8, and it is
not necessary for the exercise of such powers as are conferred by statute
on corporations, that the one so formed shall issue certificates of stock or
adopt by-laws. Revisal, secs. 1187-1146.

2. Corporations—Officers and Directors, Loans from—Solvency.

The officers and directors of a solvent going corporation may loan the
company money secured by mortgage on its property.

3. Same—Present Consideration.

The officers and stockholders of a corporation may duly authorize the
~ execution of a mortgage on its property to two of their own ‘number to
secure a loan of $6,000 made by them to the incorporation, the stockhold-
ers and directors therein being only three persons, it appearing from plain-
tiff’s own evidence that the value of the property was approximately
$12,000, that all the existing debts at that date, except a small debt of $40,
had been paid, and nearly half the amount of the notes secured were for

a present consideration.

4. Corporations—Conveyances—Total Property—Solvency—Assignments—
Filing of Schedules, etc.

It is not necessary to the validity of a corporation’s mortgage made to
two of its- creditors of its entire property that the schedules of preferred
debts be filed under oath, and inventory filed, under Revisal, secs. 967-968,
when it appears that the corporation was not insolvent, and that the con-
‘sideration for the notes secured was a present one.

5. Same. ;
It appearing in this case that the value of the corporate property was
approximately $12,000; the amount of the notes secured by the mortgage
on the entire property, $6,000, half given for a preéxistent and half for a
" present consideration; all debts then paid except $40, owed to an uncon-
cerned creditor, the requirements of Revisal, secs. 967-968, were held
inapplicable, and upon such facts there is no prima facie case made out, or
presumption of insolvency. Clements v. Cozart cited and distinguished.

6. Deéds and Conveyances—Assignments—Fraud—Invalidity—Inter Partes.

"A voluntary conveyance declared invalid for not complying with the pro-
visions of Revisal, secs. 967-968, is not only void as to bone fide unse-
cured creditors, but inter partes; and hence it would be unnecessary for
such creditors to show fraud in its procurement in order to set it aside.

ArpraL by plaintiffs from Ferguson, J., at Spring Term, 1910, (53)
of CrowaN. ,
The plaintiffs, as partners, sued the McMullan Lumber Company,
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a corporation, M. H. White, E. V. Perry and White & White Company,
corporation. The facts alleged are substantially as follows: In August,
1905, the McMullan Lumber Company was chartered under the general
corporation law of the State, with three stockholders, 8. W. Mc¢Mullan,
subscribed for 97 shares of the capital stock, E. V. Perry for two shares
and M. H. White for one share. There were no other stockholders.
On 16 September, 1905, the stockholders met and elected three directors,
White, Perry and McMullan. McMullan was elected president, and
“he was also elected general manager. Perry was elected secretary and
treasurer. In November, 1905, the directors met, being also all the
stockholders, to consider the affairs of the corporation. It was then
indebted, for cash advanced, to White and Perry in sums aggregating
$3,475. The corporation bought and took deed from Perry for real
estate necessary for its business to the value of $2,500; and White
and Perry advanced then the further sum of $125, making a total in-
debtedness to them of $6,000—§3,000 to each. The corporation duly au-
thorized the execution of two notes to be executed of $6,000—$3,000 to
each—and to secure their payment authorized a mortgage to be executed
on substantially all its property—real estate, buildings and machinery.
The approximate value of this property was $12,500. The corporation
owed other debts than to White and Perry, but all of these have been
paid except a debt of $40 and were paid before this suit was brought.
The holder of this small debt seems, according to the record, to manifest
no concern about it. A deed of trust, instead of a mortgage, securing
the two was duly executed and promptly recorded. Some six months
thereafter the plaintiffs, being lumbermen, began to deal with the
(54) corporation, selling it lumber and taking its notes and ac-
ceptances, to the aggregate amount, as established by the ver-
diet, of $1,510. After the meeting in November, 1905, there was no
other meeting of the directors or stockholders, the business having been
left to the sole management of MeMullan, the president and general
manager, who was regarded as a competent and reliable business man.
No certificates of stock were issued and no by-laws were adopted. In
December, 1906, there was a sale by the trustee, named in the deed of
trust, pursuant to its terms, to satisfy the two notes secured therein,
both of them at that time being owned by White. White purchased for
the amount of the two notes, $6,000 and subject to taxes, $126, and a
prior lien in favor of the American Woodworking Company, for the
sum of $1,336; White subsequently sold to the White & White Company
for $7,500. Upon the foregoing facts and the further fact that White
said to McMullan before the sale by the trustee, that he, White, would
buy the property at the sale if it did not bring more than his debt, and
that he and McMullan would then run the business, the plaintiffs
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contended that the mortgage or deed of trust to secure the notes to
White and Perry was void because (1) made to. secure largely pre-
existing debts and covering substantially all the property of the corpo-
ration, and the requirements of section 967, Revisal, were not observed by
the assignor, (2) made by the corporation to two directors, necessarily
by their own votes, and that the deed was fraudulent, as the evidence
sustaining the above facts tended to prove. At the conclusion of the
evidence of the plaintiff, the defendants, White, Perry, and White &
White Company, moved for judgment as of nonsuit. The motion was
allowed and plaintiff appealed. Judgment was rendered against the
MeMullan Lumber Company for the debt and interest and costs, and of
nonsuit against the plaintiffs in favor of the other defendants.

W. M. Bond and W. M. Bond, Jr., for plaintiffs.
Pruden & Pruden, Chas. Whedbee, J. C. B. Ehringhaus, and H. F.
Aydlett for defendants.

Manwing, J., after stating the case: The contention that the (55)

MeMullan Lumber Company was not a corporation is settled by

the decision of this Court in Benbow v. Cook, 115 N. C., 324, where
it 1s sald: “Having complied with the requirements as to the form of
the articles of agreement and caused the proper record to be made, the
three persons named as sole corporators become a body politic for the
purposes set forth in the agreement. Code, secs. 678, 679. When corpo-
rate powers are granted by a special, instead of a general act of the
Legislature, there must be evidence of acceptance by the corporators and
compliance with all the conditions precedent prescribed by law, in order
to show affirmatively that the corporation is lawfully organized. But
in our case every corporator affixed his hand and seal to the articles of
agreement recorded, and by such signature and the recording of the
instrument, became invested with all the powers which it was contem-
plated by law to confer in such cases. Code, sec. 679. Private cor-
porations arve formed when the necessary contractual relations are
created between the persons clothed by law with the powers of a body
politie. 1 Morawetz, 24.” In addition to the conclusive effect of this
authority, the plaintiffs allege in the first paragraph of their coru-
plaint, “that the MeMullan Lumber Company is a corporation, having
become such on or about 25 August, 1905,” and that plaintiffs, be-
ginning in June, 1906, had many dealings with the corporation. The
fact that the McMullan Lumber Company was a corporation, and its
continued existence as such would seem to be placed beyond controversy
in this action; the fact that the corporation did not issue certificates of
stock did not affect its creation or existence as a corporation, “It is
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the act of subseribing, or the registry of the stockholder’s name upon
the stock book of the company, opposite the number of shares for which
he has subseribed, which gives him his title thereto, and that the certifi-
cate neither constitutes his title nor is necessary to it, but only a me-
morial of it.” 10 Cyec., 390; Womack Private Corporations, sec. 267.
If certificates are not necessary to membership in a corporation, it
would seem certainly clear that they would not be necessary for the
existence of the corporation itself, nor does section 1137, Revisal, pre-
seribing the requirements for the formation of a corporation, prescribe

that certificates of stock shall be issued. Nor did the failure

(56) of the corporation to adopt by-laws destroy or impair its exist-

ence as a corporation. In 10 Cyec., 353, Judge Thompson says:
“Where the governing statute, in express terms, confers upon the cor-
poration the power to adopt by-laws, the failure to exercise the power
will be ascribed to mere non-action, which will not render void any
acts of the corporation which would otherwise be valid.”

What the by-laws of a corporation may determine and contain are
set forth in section 1146 of the Revisal.

The question most stressed in the brief and oral argument before us
is the invalidity of the deed of trust to secure the notes of White and
Perry, growing out of their relationship to the corporation; that the
larger part of the amount secured was a preéxisting debt; that there
were other ereditors at that time; that the corporation conveyed in the
deed of trust substantially all of its property, and the assignor failed.
to file the schedule required by Revisal, 967, and the trustee failed
to file the inventory required by Revisal, 968. The plaintiff’s evi-
dence showed that the corporation was not insolvent at the time the
deed of trust was executed; that at that date the property of the
corporation was worth approximately $12,000; that all its other debts
existent at that date, except a small debt of $40, had been paid; and
nearly half the amount of the notes secured was not a preéxisting
debt, but a present consideration of equal value; that the stockholders
and directors authorized both the note and the security to be given.
These facts clearly distinguished this case from Hdwards v. Supply Co.,
150 N. C., 171; Hell v. Lumber Co., 113 N. C., 173; Electric Light Co.
v. Blectric Light Co., 116 N. C., 112; Grakam v. Carr, 130 N. C., 274 ;
Holshauser v. Copper Co., 188 N. C., 251; Bank v. Cotton Mills, 115
N. C., 507. That these facts are determinative of the validity of the
mortgage or deed of trust is stated with great clearness by Chief Justice
Clark in Edwards v. Supply Co., supra: “It would have been otherwise
if, at the time the money was authorized to be borrowed, the company
had authorized the mortgage to be executed to secure its officers, who
agreed to sign the note as endorsers. In such case the money received
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would have balanced the debt secured, and would have paid off
that amount of prior debts to others, or would otherwise have (57)
aided the business of the company. Such arrangements are
often necessary, and when bona fide are valid. Banking Co. v. Lumber
Co., 91 Ga., 624, cited and approved; Hill v. Lumber Co., 113 N. C,,
179.” The wholesome and just doctrine which the above cases clearly
settle, is that the director of an insolvent corporation who is also a
creditor, can not take advantage of the information which he has ob-
tained of the affairs of the corporation to protect himself to the injury
of the other creditors, or secure an advantage over them; but it has not
been decided that the officers of a going, solvent corporation can mnot
aid it with loans of money and take security therefor. Such a doetrine
would destroy corporate growth and seriously impair business activity.
It is also insisted by plaintiff that the deed of trust is invalid because,
conveying substantially all the property of the corporation and secur-
ing only two of its creditors, no schedule of the preferred debts was
filed under oath by the corporation, and no inventory filed by the
trustee, as required by secs. 967 and 968, Revisal. These statutes have
been considered by this Court in the cases of Bank v. Gilmer, 116 N. C,,
684 ; sbed. (on rehearing), 117 N. C., 416 ; Glanton v. Jacobs, 117 N. C,,
427 ; Cooper v. McKinnon, 122 N. C., 447; Pearee v. Folb, 123 N. C,,
239 ;- Brown v. Nimocks, 124 N. C., 417; Taylor v. Laws, 127 N. C,,
157; Odom v. Clark, 146 N. C., 544; and it has been held “that where
an insolvent man makes a mortgage of practically all of his property
to secure one or more preéxisting debts, such an instrument will be con-
sidered an. assignment, subject to the regulations of the statutes
addressed to that question, and the result will not be changed because
some small portion of his property shall have been omitted or because
the instrument may have been drawn in the form of a mortgage having
a defeasance clause. In the first of these cases (Bank v. Gilmer, supra),
it is held: ‘While the act of 1893 (chapter 453) does not prohibit bona
fide mortgages to secure one or more preéxisting debts, yet, where a
mortgage is made of the entirety of a large estate for a preéxisting debt
(omitting only an insignificant .remnant of property), the mortgage
is, in effect, an assignment for the benefit of creditors secured
therein, and is subject to the regulations prescribed in said act of (58)
1893.)” 1Tt seems necessary from these decisions, and essential
for the application of the act of 1893, sections 967 and 968 of the
Revisal, that the grantor should. be insolvent, and the debts secured
should be preéxistent to the mortgage or assignment, and that there
should be other existing creditors. If these essential conditions do not
. concur, then the mortgage or deed of trust could not be regarded as
subject to the requirements of the sections of the Revisal above referred
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to, though the property conveyed may constitute substantially all of the
grantor’s estate. In the present case the plaintiff’s evidence showed,
and there was no evidence offered for the defenidants, that the corpora-
tion was not insolvent; that the debts secured were partly preéxistent
and partly for a present consideration of nearly equal amount, and that
while there were other creditors existing at the time, they were all paid
except one whose debt amounted to $40, and this ecreditor seems .to
manifest no interest in that small amount. He is wholly inactive. The
plaintiffs, bowever, contend that the fact of the existence, at the date
of the deed of trust of other debts than the secured debts, though they
may have been subsequently paid, and especially the existence of the
unpaid $40 debt, enables them to have the deed of trust declared void
and to bring the property therein conveyed within their reach under the
doctrine declared by this Court in Clements v. Cozart, 112 N. C., 412.
The doctrine of that case is thus stated at page 422: “The law is that
a voluntary conveyance, where the grantor did not, at the time of the
grant, retain property fully sufficient and available for the satisfaction
of his then creditors, is fraudulent in law as to existing creditors. And
if such conveyance shall be declared void at the suit of an existing credi-
tor, all creditors, those existing at the execution of the conveyance, and
also subsequent creditors, will be entitled to come in and participate in
the fund arising from a sale of the property, subject to priorities and
to the maxim wvigilantibus non dormientibus leges subvenitunt.” In that
case the conveyances were impeached, not only because they were vol-
untary, the grantor not retaining property fully sufficient and available
for the satisfaction of his then creditors, but also because the

(59) grantor had the actual fraudulent intent to hinder and delay his
creditors. The deed of trust in the present case was not a volun-

tary deed, nor is there any evidence of any actual fraudulent intent and
purpose. But if the conveyance under consideration fell under the con-
demnation of section 967, Revisal, or section 968, Revisal, as construed
by this Court in the cases above cited, no more Would be needed, for, as
expressly determined in Cooper v. McKinnon, supra, such a deed would
be void and invalid, not only as to creditors, but also infer partes. In
that case the Court said: “The distinction suggested by the plaintiffs,
that the assignment may be valid between the parties—that is, the
assignor and assignee—and yet void as to creditors, can not be main-
tained. This doctrine applies only to cases where the grantee takes the
property for his own benefit exclusively, as a mortgage, or grantee in
absolute conveyance. . . . If such a conveyance is in fraud of eredi-
tors, either actually or by construction of law, it may be set aside as to
them but until so set aside, it is valid between the parties. But a deed
of assignment for the beneﬁt of ereditors is essentially different, and if
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such a deed becomes void as to creditors, its primary and essential pur-
pose is defeated, and it is totally invalid. . . . In the case at bar,
the first deed of assignment being void, the title of the property was still
in the assignor, and was by him conveyed to his codefendant, Patterson,
by the second deed of assignment, which is admittedly valid if not
affected by the prior deed.” In the case at bar, the plaintiff’s evidence
negatives the insolvency of the lumber company—a fact essential to the
application of sections 967 and 968 of the Revisal, unless we hold that
the mere giving of a mortgage upon substantially all the mortgagor’s
property, to secure a past and present indebtedness nearly equal in
amount raised, under the evidence in this case, a presumption of insol-
vency in fact at the date of the deeéd of trust, or made out such a
prime facie case as required it to be submitted to the jury. Upon the
evidence presented in this case, we can not so hold. A different conclu-
sion might be reached upon evidence presenting additional facts. The
hardship upon the plaintiffs of losing their debt may be somewhat
obviated by an inquiry, in a proper proceeding, as to the payment
of the subscribed capital stock of the corporation.  If the sub- (60)
scribers have not paid in full their subsecriptions, the unpaid
subscriptions constitute assets for the payment of the debts of the cor-
poration. . After a careful examination of the authorities cited by the
learned counsel of the plaintiffs, and the exceptions to the rulings of
his Honor, we find no error and the judgment is

Affirmed.

Cited: Aman v. Walker, 165 N. C., 228; Bernard v. Carr, 167 N, C.,
482; Wall v. Rothrock, 171 N. C., 391,

M. D. FRAZELL v. LIFE INSURANCE COMPANY OF VIRGINIA.
(Filed 21 September, 1910.)

Life Insurance—Policy Contracts—Misrepresentations—Belief—Inducements.

One who can read and does not read his policy of insurance, can not

maintain an action to recover premiums paid thereon upon the ground that

he was induced to pay them by false and fraudulent representations of the

agent of the insurance company as to the plain terms and conditions of the

written policy, when he admits he did not believe the agent at the time,

for he could not therefore bave been induced by the alleged misrepresenta-

tions to take the policy or pay the premiums, and especially as he was
acting under the advice of his attorney when he paid the premiums.

Aprear by plaintiff from Lyon, J., at May Term, 1910, of Craven.
The facts are stated in the opinion of the Court.
153—4 49
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Simmons, Ward & Allen for plaintiff.
Guion & Guion for defendant.

Warxksr, J. This action was brought by the plaintiff to recover $192,
the amounts of premiums paid by him on an insurance policy for $500,
which it is alleged he was induced to pay to defendant by false and
fraudulent representations of its agent, as to the terms and conditions
of the policy. The plaintiff testified substantially that the agent of the
company stated to him, before he agreed to take the policy, that it

would contain provisions by which the full amount, or $500, .

(61) would be paid at his death, and if he continued the policy for

ten years, the company Wwould pay to him the amount of all
premiums it had received to that time, with interest, upon the surrender
of the policy, and if he paid the premium regularly for twenty years, it
would become a paid-up policy. There were no such provisions, except
the first one, in the policy. Plaintiff paid the premiums for nearly ten
years, when he discovered, or was told by the agent of another com-
pany, that the policy did not contain the provisions as represented to
him. e further testified that he did not believe what the defendant’s
agent told him, but sought the advice of his attorney as to the meaning
of the contraet and believed him and acted on his advice.

At the close of the testimony, the court sustained a motion to nonsuit,
and the plaintiff appealed.

If the testimony of the plaintiff is sufficient to sustain the allegation
of false and fraundulent representations, within the principles stated by
this Court in Caldwell v. Insurance Co., 140 N. C., 100; Sykes v. Insur-
ance Co., 148 N. C., 18; Stroud v. Insurance Co., 148 N. C., 54, and
Whitehurst v. Insurance Co., 149 N. C., 273, he admitted that he did
not believe the agent who made them, and, therefore, he neither relied
upon them nor was induced by them to accept the policy and pay the
premiums. While he can read and write, and we must assume is a per-
son of ordinary intelligence, he did not read his policy when it was sent
to him (Floars v. Insurance Co., 144 N. C., 242) nor was its language,
as well as we can gather from the record what it is, calculated to mis-
lead him. He has not presented a case for reformation of the policy, nor
does he seek that equitable remedy. Floars v. Insurance Co., supra. When
we consider his testimony in the most favorable light for him we find -
that he has not sustained the allegation of fraud. In Whitehurst v.
Insurance Co., supra, we held that the false representation must have
induced the plaintiff to accept the policy and to part with his money by
the payment of premiums, before he can recover the amount thus paid,
with interest. TIf he fails in this respect, no actionable fraud is shown.
The plaintiff did not believe the agent and, therefore, could not have
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been induced by his alleged representations to take the policy and pay

the premiums. He was advised by his attorney and acted upon

what he said. We do not mean to imply that the plaintiff might (62)

recover, under the eircumstances of this case, if he had relied on

the statements of the agent. It is not necessary to consider that question.
No error. : :

Cited: Clements v. Ins. Co., 155 N. C., 61; Brite v. Penny, 157 N. C.,
114. '

NEW BERN BANKING AND TRUST COMPANY v. R. N. DUFFY ET AL.
(Filed 21 September, 1910.)

1. Notes—Pleadings—Judgments—Interest—Default—Demand—Stipulations.
In an action upon a promissory note before the date named for its ma-
turity, the note providing that if “any instalment of interest is not paid
when due or ten days after demand” the principal shall become due and
payable, it is necessary to show that default was made under the terms of
the proviso, for the note is not due till then; and when the allegation of a
demand for the interest has been denied, a judgment can not be had upon

the pleadings, for an issue of fact has been raised.

2. Same—Waiver.

The provision in a promissory note that upon default of the payment of
interest when due “or” within ten days after demand, “the principal shail
become due and payable,” is a valid one. The word “or” is construed so as
to read ‘“nor” (within ten days after demand) ; and the waiver of the
notice of dishonor and protest in a subsequent clause, wherein the makers
and endorsers agree to become bound, notwithstanding an extension of
time, is not construed as a waiver by the payee of the right to a demand
for the payment of interest, before the principal sum shall become due.

3. Same—Joint Makers.

Judgment for plaintiff upon the pleadings will not be granted against
one of two joint makers of a note for default in the payment of interest in
an action brought before maturity, it appearing that in his answer he
denies that demand was made on him under the terms, of a provision in the
note that it would become due and payable “if any instalment of interest
is not paid when due or within ten days after demand,” and the admission
of demand and default for the ten days of one of the makers is no évidence
as to the admission of the other.

Arprar from Lyon, J., at May Term, 1910, of Craven. (63)
The facts are stated in the opinion of the Court.
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Moore & Dunn and Loftin, Varser & Duwson for plaintiff.
Simmons, Ward & Allen for defendant.

Warker, J. This action was brought to recover the amount of a note,
which is in the following words and figures:

“$5,000: " Ngw Berw, N. C., 3 March, 1909.

“On or before three years after date, we promise to pay to the.order of
D. H. Green five thousand dollars ($5,000.00), with interest from date
at six per cent (6 per cent) per annum, payable at the National Bank
of New Bern, N. C. Value received.

“Interest is payable one year after date-and annually thereafter.

“If any instalment of interest is not paid when due or within ten days
after demand, then the principal of said note shall become due and
payable. '

“The makers and endorsers of this note hereby waive notice of dis-
" honor and notice of protest and protest itself, and agree and become
bound, notwithstanding any extension or extensions.

" “Witness our hands and seals. R. N. DurFy. (Seal)
A. C. Bugngerr. (Seal)”

The note was endorsed and transferred for value by D. H. Green,
the payee, to the plaintiff, who is now the owner thereof. '

It is alleged in the complaint that the first instalment of interest not
having been paid when it was due, demand was made for the payment
of the same and no part thereof has been paid. The defendant, A. C.
Burnett, was not served with process, and the defendant, R. N.
Duffy, failed to appear and answer. The defendant D. H. Green
answered and denied that any demand had been made for the payment
of interest as -alleged in the complaint. Plaintiffi moved for judgment

against the defendants, R. N. Duffy and D. H. Green, “upon

(64) the answer of Green, no other answers having been filed.” The
defendant resisted the motion upon the ground, among others,

that no judgment could be given upon the pleadings, as the allegation
of a demand for the payment of interest had been denied, which raised
“an issue as to the truth of the allegation, and, therefore, for the purposes
of the motion, it must be assumed that the prineipal of the note was not -
due when the action was commenced. The court refused to render judg-
ment and the plaintiff appealed. The contention of the plaintiff is that
a demand was not necessary, as it had been waived by the very terms
of the note, and besides, that by a proper construction of the note, the
principal became due when there was a default in the payment of the
first instalment of interest, the words “or within ten days after demand,”

being immaterial or surplusage.’
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The clause by which the makers and endorsers of this note waive
notice of dishonor and protest and agree to remain liable, notwithstand-
ing any extension of the time of payment, does not refer to the next
preceding clause as to nonpayment of interest and the maturity of the
principal, but to the notice required to prevent a dischargé of the
endorser under the law of commercial paper. It can hardly be supposed
that the parties would make an agreement as to demand for the payment
of interest in one clause, and then waive it in the next clause.

As to the other question, it is well settled that a contract should
receive that construction which will best effectuate the intention of the
parties, which must be collected from the whole of the agreement,
greater regard being had to their clear intent than to any particular
words which they may have used in the expression of it, and for the
purpose of executing the intent, courts will disregard or correct obvious
mistakes in writing and grammar. Clark on Contracts (2 Ed.), secs.
218, 219. We can not reject the words “or within ten days after
demand,” as we think they were intended to be of the essence of the con-
tract, and, therefore, to be considered in construing it. There is no
rule of law authorizing us to ignore those words. Why insert them if
they were deemed to be not material? The true meaning of the clause
is that if the interest is not paid when due and there shall be
further default in its payment for ten days after demand, the (65)
principal of the note shall become due and payable. The two
defaults must concur before the maturity of the note is accelerated. The
word “or’” was used for “nor.” The context shows it. As we must assume,
at this stage of the case, that no demand for the payment of interest had
been made, the right of action against D. H. Green, for the recovery of
the principal and interest, had not accrued when this action was com-
menced. Kinsal v. Ballou, 151 California, 754. The stipulation that the
note shall become due and payable, if there is a default in the payment
of interest for ten days after a demand, is valid. 7 Cyc., 599 and 859;
1 Daniel Neg. Instr. (5 Ed.), sec. 48; Whitehead v. Morrill, 108
N. G, 65.

The plaintiff is entitled to a judgment against R. N. Duffy,.as he did
not answer, but his failure to answer can not prejudice D. H. Green.
The admlasmn by Duffy of a demand upon him for the payment of the
interest can not be taken as any admission by Green of such a demand.
The latter still has the right to deny that any demand was made, which
he has done, and to have the issue thus joined submitted to a jury. Judg-
ment will be entered in the court below against R. N. Duffy. Plaintiff
moved in the Superior Court that judgment be rendered against D. H.
Green for the principal and interest of the note. The court properly
refused to grant the motion. Until it is found that a demand was made
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and the interest was not paid within ten days thereafter, the plaintiff
will not be entitled to judgment for the principal of the note, as by its
terms the note will not be due, so that an action can be brought upon it
until the expiration of the definite time. fixed for payment, that is, three
years from its date, unless there has been, or hereafter is, a default in
the payment of interest for ten days after demand. Kinsal v. Ballou,
supra.

The costs of this court mcurred by D. H. Green will be paid by the
plaintiff, who will recover of the defendant, R. N. Duffy, all other costs.

Modified.

(66)

COMMISSIONERS OF BEAUFORT COUNTY v. L. D. BONNER.
(Filed 21 September, 1910.)

1. Eminent Domain—Condemnation—Power Express or Implied—Interpre-
tation of Statutes.
The right of condemnation, being in derogation of a common-law right,
must be conferred by the Legislature either in express terms or by neces-
sary implication.

2. Same.

When a legislative enactment does not, by express terms, confer on a
public corporation exercising its powers strictly for the public benefit, the
right of condemnation, this power does not arise by implication unless the
necessity for it is so strong that without it the grant of the powers con-
ferred will be defeated. Dewey v. R. R., 142 N. O, 392, cited and dis-
tinguished.

3. Same—County Commissioners—Public Landings.

Chapter 23, Revisal, sec. 1318, subsec. 19, does not confer in express
terms the power on the commissioners to condemn land for public landing
on a navigable stream ; there is no provision for awarding compensation ;
and no necessity apparent which would imply this power; and construing
this section in connection with the other provisions of the chapter, espe-
cially ‘section 8, the intent of the Legislature is manifest that such
power was not to be conferred; but the commissioners are confined to
lands already dedicated to a public use sufficient to embrace or include
the purpose proposed by them, or they must acquire a s1te by agreement or
purchase.

ArpEar from Bravrorr, Ferguson, J., at chambers, May, 1910.

The record disclosed that at January Session, 1910, of the Board of
Commissioners of Beaufort County, on a petition to condemn about an
acre of defendant’s land for a public landing, at a point in said county
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where the “public road runs along the banks of Durham Creek,” the
following order was made and entered:

“At the January Session, 1910, of the Board of Commissioners of
Beaufort County, the following order was passed, to wit:

RECORD OF COMMISSIONERS. (67)

“In the matter of the petition of Gilbert Bonner and others.”

“The board of commissioners having heard all the evidence in these
matters and argument of counsel, and having duly deliberated upon
these matters and questions at issue, it is now unanimously ordered by
the board as follows:

“First. The petltlon to remove the draw and establish a new road is
continued.

“Second. The petltlon to establish a public landing is granted, and
the board offers to pay for the same the sum of seventy-five dollars. If
this offer is refused, the board having decided same is necessary, the

~county attorney is 1nstructed to take all necessary steps looking to this
end and as early as practicable.”

Thereupon, the present proceedings were instituted before the clerk
for the purpose of condemning the land and assessment of the damages
therefor, and filed complaint in terms as follows:

“The plaintiff for cause of complaint, alleges and says:

“First. That it is a corporation duly created, organized and existing
under and by virtue of the laws of the State of North Carolina, and as
such has the power to discharge the duties.set out in Revisal, ch. 23.

“Second. That among other powers conferred upon the board, is the
right to establish such public landings as the board of commissioners
may think proper. v

“Third. That it is necessary for a public landing to be established
on Durham’s Oreek, at some place on the land of defendant L. D. Bon-
ner. That the land which the defendant desires to condemn as a public
landing is described as follows: ‘About one acre, fronting on Durham’s
Creek and the public road.

“Fourth. That L. D. Bonner, the defendant above named, is the only
one who owns or has any interest in said land; that the land deseribed
as aforesaid is required for a public landing, and L. D. Bonner is a resi-
dent of Beaufort County.”

A demurrer of defendant having been overruled and exceptlon duly
noted, defendants answered, denying the power of commissioners to con-
demn defendant’s land for the purpose indicated ; denying that necessity
existed for such condemnation and demanding a jury trial of the
issue as to the necessity, ete. The motion was overruled and on (68)
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the hearing before the clerk, plaintiff offered in evidence the record
of the order of the county commissioners above quoted and introduced
* a witness who testified “That one acre of defendant’s land is available
for a public landing site at the point described in the complaint,” and
rested. ‘

Defendant offered to prove that it was not necessary to establish the
landing, and the evidence was excluded on the ground that the necessity
for the land was conclusively established by the action and order of the
county commissioners, and defendant excepted. The clerk gave judg-
ment of condemnation, and appointed commissioners to go upon the
land, lay out and make the site, and assess the damages. On appeal this
order of the clerk was reversed by the judge, and plaintiff excepted and
appealed.

W. C. Rodman for plaintiff.
Ward & Grimes for defendant.

Hoxs, J., after stating the case: Whatever right may arise to the
public in this case by reason of the fact that a public road lay along the
banks of the creek (presumably a navigable stream), they did not in-
clude or embrace the easement sought to be established in this proceed-
ing; the appropriation of an acre of defendant’s land “for the purposes
of a public landing.” This right as propesed and deseribed entirely
exceeded the easement of a public highway and could only be acquired
i wmvitum, except by condemnation and under the power of eminent
domain. Barrington v. Ferry Co., 69 N. C., 169; Pipkins v. Wynne,
13 N. O,, 402; Chambers v. Ferry, 6 Pa., 167; 3 Kent Com., 420.

The claim of the petitioners admits and proceeds upon the theory that
- the exercise of such power is required to uphold it as made. And we
concur with the appellee and the ruling of the clerk thereon, that if this
right of condemnation has been granted to the board of commissioners
the occasion and necessity for its exercise rests very largely in their

 diseretion. Broadnax v. Groom, 64 N. C., 244, cited and ap-

(69) proved in several recent cases, notably in Burgin v. Smith,

151 N. C., 867; Board of Education v. Commissioners; 150
N. C,, 116; Ward v. Commissioners,. 146 N. C., 534. Nor is the
issne as to the quantum of damages one entitling the private owner
to a common law jury trial as a matter of right. 8. v. Jones, 189 N. C.,
613; R. E. v. Parker, 105 N. C., 246; R. R. v. Davis, 19 N. C., 451;
Baumann v. Ross, 167 U. 8., 548, 2 Lewis Eminent Domain, sec. 311.

After giving the matter, however, the full and careful consideration
which its importance demands, the Court is of ‘the opinion that the
statutes controlling the question have not conferred upon the commis-

56 '



N.C] FALL TERM, 1910.

COMMISSIONERS V. BONNER.

sioners the right to acquire defendant’s property for the purpose indi-
cated by condemnation, and that the judgment of the Superior Court
to that effect and dismissing the petition on that ground must be
affirmed.

There is general consensus of authority to the effect that the right
of condemnation may not be exercised unless conferred by the law-
making power in express terms or by necessary implication. In 1
Lewis Eminent Domain, sec. 240, the author says: “The exercise of the
power being against’ common right, it can not be implied or inferred
from vague or doubtful language, but must be given in express terms or
by necessary implication. If the act is silent on the subject, and the
powers given by it can be exercised without resort to condemnation,
it is presumed that the Legislature intended that the necessary prop-
erty should be acquired by contract. Thus the authority to con-
struct and maintain booms, or bridges, does not carry with it the right
to condemn property. If the act makes no provision for compensa-
tion, it is presumed that the Legislature did not intend that the power
of eminent domain should be exercised.”

And well considered decisions support the doctrine as stated. U. 8.
v. Raners, 70 Fed., 748; Schmidt v. Dinsmore, 42 Mo., 225; Chaffee’s
appeal, 56 Mich., 244; Allen ». Jones, 47 Indiana, 438; Hayden v.
Rochester, 50 N. Y., 438; Tacoma v. State, 4 Wash., 64.

And while the courts may have differed at times in defining the
necessity required for the grant of this power by implication and
are disposed to be less exacting in cases where the right is claimed (70)
in behalf of public corporations exercising their powers strictly
for the public benefit (Lewis, sec. 240), there is eminent authority for the
proposition that the right of condemnation will not arise by implication
unless the necessity for it is so strong that without it the grant itself
will be defeated. Thus in Pa. B. B.s Appeal, 93 Pa., 159, Gordon,
J., delivering the opinion, said: “It is true that a franchise is prop-
erty, and as such may be taken by a corporation having the right of emi-
nent domain, but in favor of such right there can be no implication
unless it arises from a mnecessity so absolute that, without it, the grant
itself will be defeated. It must also be a necessity that arises from the
very nature of things, over which the corporation hag no control; it
must not be a necessity created by the company itself for its own con-
venience or for the sake of economy. To permit a neecessity, such as
this, to be used as an excuse for interference with, or extinetion of,
previously granted franchises would be to subjeet these important
legislative grants to destruction on a mere pretense, in faet, at the
will of the holder of the latest franchise.” A position referred to and
on a given state of facts approved by this Court in Street B. R. v. R.-E.,
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142 N. C., 435. True there is a well recognized general principle,
stated and approved in Dewey v. B. R., 142 N. C., 892, and in other
cases, “That when a power is conferred by statute everything necessary
to make it effective or requisite to attain the end is inferred.” But in
applying the principle to the question of condemnation, this being in
derogation of common right, the necessity must be determined in view
of the principles heretofore stated, and in Dewey’s case the Court was
careful to note that the power of condemnation in that case had been
given in express terms. ’

Again the courts have held that in certain instances the fact that
an act of the Legislature conferring a given power had failed to pro-
vide any method of procedure for awarding compensation to the indi-
vidual owners would, of itself, afford sufficient evidence that the right
of appropriation by condemnation was not intended. Chamberlain v.
Steam Cordage Co., 41 N. J. Eq., 43. And a decision of our own
Court is to the effect that a statute which purports “to authorize the

seizure of private property, in the exercise of the right of emi-

(71) nent domain, but making no provision for compensation to the

owner, would be void.” 8. v. Lyle, 100 N. C., 497, a case that
has been referred to with approval in several recent decisions of the
Court. S. v. Wells, 142 N. C,, 594; S. v. Jones, 139 N. C., 619.

In the present case the power in question is claimed under and by
virtue of chapter 23, Revisal 1905, see. 1318, subsec. 19, in terms as
follows: “The board of commissioners shall have power—subsec. 19—
to establish such public landings and places of inspection as the board
of commissioners may think proper, and to appoint such inspectors in
every town or city as may be authorized by law.” The statute pur-
ports to contain an enumeration of the general powers conferred on
boards of commissioners throughout the State, and this subsection quoted
being section 1318, subsec. 19, expresses all the provision of our statute
law. relating to the subject to which we were referred by counsel or
which we have been enabled to discover. It will be noted that the law
does not confer in express terms the power of condemning the lands
of the citizen for the purpose indicated, and we are of opinion there is
no such necessity shown as would justify the exercise of the power by
implication. Furthermore there is no provision made for awarding
compensation to the owner. And applying the principles approved and
sustained by the authorities referred to we are impelled to the con-
clusion that in establishing these public landings provided for in see-
tion 1318, subsec. 19, the commissioners are confined to lands already
dedicated to a public use suflicient to embrace or include the purpose
proposed or that they must acquire a site by agreement or purchase.
We are confirmed in the view we have taken of this subseection by a.
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perusal of the other portions of the statute. Thus, in subsection 8, the
commissioners are authorized to lay out, alter, or discontinue publie
roads, to establish and settle ferries, to build and keep up bridges,
ete., and this subsection further provides that in exercising the powers
thus conferred the commissioners shall act under the “Rules, regula-
tions, restrictions and penalties prescribed and imposed in the statute
on roads, ferries and bridges.” In this chapter referred to
express provision is made for condemning land and awarding (72)
compensation therefor “in the case of roads and ferries,” show-
ing that the Legislature in framing this very statute had in mind the
necessity of expressly granting the right of condemnation where they
considered it desirable to confer it. We are not inadvertent to the
great importance of having these public landings established at places
convenient to the citizens of different communities, and if it is demon-
strated that the well ordering of the affairs of the county require it,
the Legislature will no doubt be quick to confer the power of condemna-
tion for the purpose. But the granting or withholding such power is
for the Legislature and not for the courts. And until the Legislature
has seen fit to grant the power for a public use and in express terms or
by necessary implication, we are not permitted to sanction or uphold
its exercise. There is no error, and the judgment of the court below
dismissing the action ig

Affirmed.

Browr, J., not sitting.

Cited: 8. v. R. R., post, 562; Lloyd v. Venable, 168 N. C., 533;
Lang v. Development Co., 169 N. C., 664.

FIRST NATIONAL BANK OF KANSAS CITY v. CHARLES 8.
GRIFFIN ET AL.

(Filed 21 September, 1910.)

In an action brought by plaintiff bank against the makers of a promis-
sory note, the defense, supported by evidence, being that the paper was pro-
cured by false representations and fraud in the procurement by the payee,
there was uncontradicted evidence on.the part of the plaintiff, through its
officers, that it was an endorsee, for value, before maturity, without notice
of infirmity of the paper, if any there was. An instruction to the jury,
that if they should find all the facts to be-as testified by the witnesses in
the case, they should answer the issue for the plaintiff: Held, correct.
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ArppEar from Ward, J., at May Term, 1910, of Berriz.
Plaintiff’s endorsees, and claiming to be holders, in due
(78) course, sued upon the following instrument:

“Winpsor, N. C., 18 December, 1907.
“1 July, 1909, after date, for value received, we jointly and severally
promise to pay MecLaughlin Bros., or order, ﬁfteen hundred dollars, at
the Bank of Windsor, N. C., with interest at six per cent per annum,
payable annually. (Signed) Griffin Bros. and fourteen others,” upon
which note was endorsed a payment of one hundred dollarg, and which
said note was endorsed by “McLaughlin Bros.” There was allegation
" with evidence on part of defendants tending to show that the note was
procured from defendants by false and fraudulent representations on
the part of the payees. In reply, plaintiffs offered evidence on the
part of the officers of the bank tending to show that said bank was an
endorsee for value and a holder in due course of the instrument sued on.
The exception presented, with the attendant faets and relevant evi-
dence, is statéd in the case on appeal as follows: The plaintiff then
introduced the depositions of the president, the cashier and discount
teller of the plaintiff bank, who testified as follows: “That the plain-
tiff bank is a corporation doing a banking business in Kansas City,
Mo., and that said bank purchased the note sued on in this action of
MecLaughlin Bros., the payees of the said note, before its maturity, to
wit, in February, 1909, and for value; that the said note was pur-
" chased and taken by the plaintiff bank in due course, and the said bank
and none of its officers or agents had any knowledge of the said Me-
Laughlin Bros. or any agent of theirs, if any were made, or any equi-
ties whatever in favor of the defendants, or any other defenses set up
by the defendants, in their answer.” They further testified that the
plaintiff bank purchased said note in regular course of business, in good
faith, without any notice of any defects in its execution or of any
equities in favor of the defendants, and that it paid full value for said
note, less the usual discount; that on the date of its purchase by the
plaintiff the amount due on said note was fifteen hundred and twenty-
nine and 02-100 dollars, and that plaintiff paid for same fourteen
hundred and eighty-eight dollars, which was the full amount
(74) due thereon, less the regular discount of six per cent, which
discount amounted to $41.02; that said MecLaughlin Bros, en-
dorsed said note to the plaintiff bank, and the amount of the purchase,
to wit, $1,488, was placed to the credit of said McLaughlin Bros. upon
the books of the bank, and by them checked out in the regular course
of their business; that McLaughlin Bros. are, and have been for sev-
eral years, regular customers of the bank, and Mr. William MecLaughlin,
of the firm of McLaughlin Bros., resides in Kansas Olty
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Upon cross-examination the witnesses stated that they knew Me-
Laughlin Bros., that they were solvent, and had been for many years
customers of the bank; but they did not know any one of the makers
of the said note and knew nothing of their financial standing,.

Here the plaintiff rested. Whereupon the defendants offered evi-
dence tending to show that the agent of MecLaughlin Bros., who
took the note, made the representations to the defendants set out
in the answer, and that these representations were false, and they were
-induced to sign the said note on account of the said representations.
Here the defendants’ counsel stated that the defendants had no evidence
to offer upon the question of plaintiff’s being a holder in due course.
The court charged the jury, if they should find all the facts to be as
testified by the witnesses in this case, they should answer the issue
(‘Yes'”

There was verdict for plaintiff for the amount due on note. Judg-
ment on verdict and defendants excepted and appealed.

Winston & Matthews for plaintiff.
Pruden & Pruden, Gilliam & Davenport and S. Brown Shepherd for
defendants.

Hoxs, J., after stating the case: This case is governed by the de-
cision of the Court in Bank v. Fountain, 148 N. C., 590, and affords a
good illustration of the principles declared and approved in that
opinion. A new trial was granted in Fountain's case for the reason
that after evidence had been offered tending to show fraud in the pro-
curement of the note and the president of the bank in reply had
testified in substance that the bank had purchased the note in (75)
due course and was endorsee for value before maturity and with-
out notice, the judge below charged the jury, among other things, that
the prima facte case of plaintiff, the holder” of the mnote, had been
restored by the uncontradieted evidence of the president of the bank
that it had acquired the note in the usual course of business before
maturity and without notice of any vice in 1f, thereby erroneously in-
vading the provinee of the jury by assuming that the evidence of the
bank president was true and should be so accepted by them. After
holdmg that this was reversible error in the trial below, the Court in the
opinion, speaking further to the subJeet said: ‘

“Tt may be that when fraud is established in procuring the instru-
ment or there has been evidence offered tending to establish it, if the.
plaintiff, as he is then required to do, should lay before the jury all the
evidence available as to the transaction and it should thereby appear
with no evidence to the contrary and no other fair or reasonable infer-
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ence permissible, that plaintiff was the purchaser of the instrument in
good faith, for value, before maturity and without notice the court
could properly charge the jury if they ‘believed the evidence’ or if
they ‘found the facts to be as testified’—a more approved form of ex-
pression—they would render a verdict for plaintiff. But here, the
fraud having been established or having been alleged, and evidence
offered to sustain it, the circumstances and bona fides of plaintiff’s
purchase were the material questions in the controversy; and both the
issue and the credibility of the evidence offered tending to establish the-
position of either party in reference to it was for the jury and not
for the court. 8. o. Hill, 141 N. C., 771; 8. v. Riley, 113 N. C., 650.”

And in concluding the opinion, the Court again stated the position
as follows: “If when all the facts attendant upon the transaction are
shown, there is no fair or reasonable inference to the contrary permis-
gible, the judge could charge the jury, if they believed the evidence,
to find for plaintiff, the burden in such case having been clearly re-
butted. But the issue itself and the credibility of material evidence

relevant to the inquiry is for the jury, and it constitutes revers-
(76) ible error for the court to dgclde the question and withdraw 1ts
consideration from the jury.”

The facts presented bring the present case clearly within the prin-
ciples stated. All the officers of the bank who were cenversant with
the matter testified in effect that the bank was an endorsee for value
before maturity and holder in due course of the instrument sued on.
There was no evidence which contradicted or tended to contradiet their
testimony and the judge below properly charged the jury, “if they
believed the evidence or if they found the facts to be -as testified they
would render a verdict for plaintiff.” There is

No error.

Cited: Smathers v. Hotel Co., 168 N. C., 72.

G. W. WHITEHURST v. KERR Axnp WOLCOTT, Recervers N. & S. Ry. Co,,
McLEAN CONTRACTING COMPANY, axp McDERMOTE
CONTRACTING COMPANY.

(Filed 21 September, 1910.)

_1. Foreign Corporations—Process—Statutory Regulations.

The Legislature may provide for service of process on foreign corpora-
tions doing business within the Sfate, provided the service is reasonable
and to be made only upon such agents as are representative, and the pro-
visions of Revisal, sec. 440, meet with this requirement.
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2, Same—*“Local Agent”-—interpretation of Statutes.

The proviso of section 440 (1) of the Revisal, “that any person receiving
or collecting money within this State for, or on behalf of” a foreign
corporation, with respect to service of process, “‘shall be deemed a local
agent,” does not limit the meaning of the word agent, but extends its mean-
ing; and service made in this State on the various officers or agents of a
foreign corporation enumerated in this section is binding on the corpota-
tion, without the requirement that the corporation has property in the
State, or the cause of action arose, or the plaintiff resided therein.

3. Same—Definition,

An agent of a foreign corporatmn upon whom process may be served
under the provisions of the Revisal, sec. 440 (1), must be one regularly
employed, having some charge or measure of control over the business
entrusted to him, or of some feature of it, and of sufficient character and
rank as to afford reasonable assurance that he will communicate to his
company the fact that process has been served on him; and the term agent
does not extend to a subordinate employee, without dlSCI'etIOIl

4, Same..

One who has charge of the funds of a foreign corporation building a
railroad bridge in this State, which carries on an enterprise of large pro-
portions, employing large numbers of hands and expending large sums of
money, the said agent paying off the hands and keeping the company’s
money in local banks in his name as its agent, comes within the meaning
of the term “local agent,” Revisal, sec. 440 (1), upon whom process on
a foreign corporation may be served.

Appgar. from Ferguson, J., at May Term, 1910, of Pasquo- (77)
TANK.

Action 1nst1tuted in Pasquotank on 15 January, 1910. - Return of
service on the McLean Contracting Company as follows: “Received 26
February, 1910. Served 26 February, 1910, by reading to and leaving
a copy with Mr. F. H. Cameron, bookkeeper and acting agent for the
above defendant company, the McLean Contracting Company.”

At Spring Term, 1910, of Pasquorank, before Ferguson, J., the de-
fendant, the McLean Contracting Company, a special appearance hav-
ing been entered for the purpose, moved to dismiss the action as to
said company for want of proper service. Motion allowed and plain-
tiff excepted and appealed.

J. 0. B. Ehringhaus and E. F. Aydlett for plaintiff.
8. Brown Shepherd and Pruden & Pruden for defendant.

Hogs, J. The power of a State Legislature to provide for serviee
of process on foreign corporations doing business within the State is no
longer questioned. Speaking to the subject in St. Clair v. Cox, 106
U. S., Justice Fields said: “The State may, therefore, impose as a con-
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dition upon which a foreign corporation shall be permitted to do
business within her limits, that it shall stipulate that in any litigation
arising out of its transactions in the State, it will accept as
(78) sufficient the service of process on its agents or persons specially
designated ; and the condition would be eminently fit and just.
And the condition and stipulation may be implied as well as expressed.
If a State permits a foreign corporation to do business within her
limits, and at the same time provides that in suits against it for
business . there done, process shall be served upon its agents, the pro-
vision is to be deemed a condition of the permission; and the corpora-
tions that subsequently do business in the State are to be deemed to
assent to such condition as fully as though they had specially authorized
their agents to receive service of the process. Such condition must not,
however, encroach upon those principles of natural justice which re-
quire notice of a suit to a party before he can be bound by it. It
must be reasonable and the service provided for should be only upon
such agents as may be properly deemed representatives of the foreign
corporation. The decision of this Court in Lafayette Insurance Co.
v. French, to which we have already referred, sustaing these views.”
And the doctrine so stated is universally recognized and acted on.

Our State statute applicable to and controlling the question pre-
sented on this appeal, Revisal 1905, sec. 440, is in terms as follows:
“If the action be against a corporation, to the president or other head
of the corporation, secretary, cashier, treasurer, director, managing or
local ‘agent thereof: Provided, that any person receiving or collecting
moneys within this State for, or on behalf of, any corporation of this or
any other State or government, shall be deemed a local agent for the
purpose of this section; but such service can be made in respect to a
foreign corporation only when it has property within the State, or the
cause of action arose therein, or when the plaintiff resides in the
State, or when such service can be made within the State, personally
upon the president, treasurer, or secretary thereof.”

Construing a statute of similar import it has been held, that the
first clause enumerates the persons on whom service of process can be
made, to wit, on the president or other head of the corporation, secre-
tary, treasurer, director, managing or local agent thereof, and in that

" respect applies to all corporations both domestic and foreign.
(79) Then follows the proviso as to who shall be considered local
agents for the purpose of the section and the last clause estab-

lishes certain conditions, restrictive in their nature, which are re-
quired and necessary to a proper and valid service on foreign corpora-
tions. That is, service on. the persons designated in the first clause
shall only be good as to foreign corporations: (1) When they have
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property in the State, or (2) when the cause of action arose therein, or
(3) When plaintiff resides in the State. And then a fourth method is
established : (4) “When service can be made within this State person-
ally on the president, treasurer or secretary thereof.”

This construction will be found approved and sustained in Foster v.
Lumber Co., 5 8. D., 57, and authoritative decisions here and elsewhere
are in accord with the general principles of that well considered case.
Higgs v. Sperry, 1839 N. C., 299; Clinard v. White, 129 N. C., 251;
Jones v. Insurance Co., 88 N. C., 499; In re Hohorst, Petitioner, 150
U. 8., 653; Societe Fongiere v. Millikin, 135 U. 8., 804; Touchband v.
R. R., 115 N. Y., 437; Hapress Co. v. Johnston, 17 Ohio, 641; Porter v.
R. R.,1 Neb., 14.

In Jones v. Insurance Co., supra, it was expressly held that service
on a foreign corporation could be made either on a general agent or
local agent, and construing the terms of the proviso in the statute to
the effect “that any person receiving or collecting moneys within the
State for or on behalf of any corporation of this or any other State
or government, shall be deemed a local agent for the purpose of this
section.” It has been further held that this “authority to receive
money is not the exclusive test of a local agent upon whom service of
process could be made,” and that these words of the proviso were not
intended to “limit service to such class of agents, but to extend the
meaning of the word agent to embrace them.” Copeland v. Telegraph
Co., 186 N. C.,, 12. While there is some apparent conflict of decision
in construing these statutes providing for service of process on
corporations arising chiefly from the difference in the terms used in
the various statutes on the subject, the cases will be found in general
agreement on the position that in defining the term agent it is
not the descriptive name employed, but the nature of the busi- (80)
ness and the extent of the anthority given and exercised which is
determinative, and the word does not properly extend to a subordinate
employee without discretion, but must be one regularly employed, hav-
ing some charge or measure of control over the business entrusted to
him, or of some feature of it, and of sufficient character and rank as
to afford reasonable assurance that he will communicate to his company
the fact that process has been served upon him. 19 Ene. PL & Pr.,
665, 676, 677; Simmons v. Box Co., 148 N. C., 344; Jones v. Ins. Co.,
88 N. C., supra; Angerhoefer, Jr., v. Bradstreet Co., 22 Fed., 305;
Hill ». St. Louis Ore and Steel Co., 90- Mo., 108. And by express
‘provision of our statute as stated, including “Any person receiving or
collecting moneys within this State for or on behalf of any corporation
of this or any other State or government.” Applying the principles
established by these decisions and on the facts appearing in the record,.
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we are of opinion that F. H. Cameron was an agent of defendant cor-
poration, appellee, upon whom process could be lawfully served; that
conditions existed- authorizing service on him as such agent and that
service of process upon said F. H. Cameron, as shown by the sheriff’s
return, “by reading and leaving a copy with F. H. Cameron, book-
keeper and acting agent,” was a valid service, and said company is
thereby properly in court.

Although the parties were so intent on the question of the kind of
agency required to a proper service that they failed to state the nature
of the action or that the plaintiff resides in the State, or in express
terms that it had property “therein, and although there is evidence to
the effect that F. H. Cameron was styled only a bookkeeper of the de-
fendant company “merely that and nothing more,” it does appear from
a perusal of the record, that at the time this summons was issued and
before and after that time, defendant company was engaged in building
a railroad bridge across Albemarle Sound in the State at a point where
it is from three to five miles wide, the width suggested being a physical
fact of which the court may take judicial notice; that it was an enter-

prise of unusual proportions, requiring an extensive equipment

(81) and necessarily involving the employment of large numbers of

hands and the expenditure of large sums of money; that the
agent F. H. Cameron had charge and control of the money of the
company appropriated for the purpose and kept it on deposit in a local
bank, the bank entries showing that this continued in one bank from 5
May, 1909, to 18 March, 1910; that he had the company’s pay rolls, and
disbursed this money in payment of the hands and other claims against
the company. Thus an affidavit of the sheriff filed at the instance of
defendant and in explanation of a prior affidavit made by that officer
states, “That he, the sheriff, does not know that F. H. Cameron received
money in any way for the company; that his only information upon the
subject is, that said F. H. Cameron upon one occasion paid to him for
the MecLean Contracting Company certain costs that he (the sheriff)
held against said company in an attachment proceeding on behalf of the
Edenton Ice-and Cold Storage Company and others amounting to $64,
and in addition was informed that the said Cameron for the said con-
tracting company paid to the plaintiff in that action the amount of
these claims, ete.”

This former affidavit was as follows: “That he knows F. H. Cam-
eron, who was acting as agent for the McLean Contracting Company, in
building a bridge across the Albemarle Sound for the Norfolk and
Southern Railway Company near Edenton; that he knows the said
F. H. Cameron received money and paid out money for the said Me-
Lean Contracting Company.”
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The affidavit of Charles H. Wood, the cashier of the Citizens Bank
of Edenton, N. C., is as follows: “That he knows F. H. Cameron, em-
ployed by the MecLean Contracting Company, in building a bridge
across the Albemarle Sound, near this place (Edenton, N. C.), for the
Norfolk and Southern Railway Company; that he knows that the said
F. H. Cameron deposited moneys from the McLean Contracting Com-
pany, after handling the pay roll to his credit as agent, and drew on
same for payment of sundry accounts. The pay rolls were not de-
posited but the money deposited by F. H. Cameron, agent, was received
from said McLean Contracting Company. According to our books,
his first deposit, as F. H. Cameron, agent, was 5 May, 1909;
his last deposit was 18 March, 1910.” (82) -

And while the affidavit of F. H. Cameron, himself, and several
other officers of the company, state that he is only a bookkeeper and
without authority to receive or colleet money for the company, he also
states, “That his sole duties are to keep the books of. the company
wherever it is engaged in contracting work and o settle with and pay
off its mechanies and laborers.”

So far as appears, this agent was the only representative of the
company on the ground having any charge or control of the financial
features of this transaction, and we are of the opinion as stated that
from the facts in evidence it is clear that his authority and occupation
went far beyond the duties of an ordinary bookkeeper, and, if not a
‘managing agent as defined in some of the decisions, that he came well
within the meaning of the term local agent on whom process could be
_properly served; and that at the time of action commenced the com-
pany was doing business in the State and had property therein.

There is nothing either in Moore v. Bank, 92 N. C., 590, or in Kelly
v. Lefasver, 144 N. C., 4, cases cited and relied on by defendants, which
militates in any way against the disposition we make of this appeal.
In Moore’s case 1t was held that an attorney-at-law who had certain
claims to collect for a foreign corporation was not in the regular em-
ployment of the company so as to become a local agent within the true
meaning of our statute on the service of process. And in Lefaiver’s
case, supra, the Court, in stating the essential faets, said, “It will be
noted that the person in question was not an agent in the course of the
comparny’s business while it was being operated, nor in closing out said
business, nor in making general disposition of the company’s property
after it had ceased to do business. In fact, he was not an agent of the
company at all, nor even an employee in the ordinary acceptation of the
term, but simply a care taker—acting, as found by the Court, out of
friendship and without salary or any pecuniary recompense,” showing
that neither decision is applicable to the facts presented here. For the
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reasons stated the order of the court below dismissing the action as to
appellee company will be set aside, and the cause proceeded with ac-
cording to law and the course and practice of the Court.

Reversed.

Cited: Menefee v. Cotton Mills, 161 N. C., 165; Furniture Co. v.
Bussell, 171 N. C., 482.

(83)

IN RE WILL OF AMELIA EVERETT.
(Filed 21 September, 1910.)

Wills—Devisavit Vel Non—Undue Influence—Confidential Adviser—Evi-
dence, Sufficient. .

In an action to set aside a will for undue influence, evidence is sufficient
to go to the jury which tends to show that deceased was illiterate, and
devised or bequeathed her whole estate to her brother and his daughter,
leaving to her son, the caveator, only $10; that the brother, her confidential
business adviser, upon whom she relied, had the testatrix at his house
during her last illness, and at that time would not permit the caveator to
see his mother without the presence of himself or his daughter, and had
the will written and signed under circumstances tending to show that the
testatrix was unaware of its contents and kept it in his own possession;
that the testatrix had theretofore expressed the desire of providing for
her son, with whom she was on good terms; that he procured the testatrix,
just before her death, to sign a check drawing all her money from the
bank, which he gave to his daughter, who then left and remained from the
State. The doctrine of presumptions, burden of proof and the character
of the evidence required, discussed by Brown, J.

Apppar from Ferguson, J., at January Special Term, 1910, of
W ASHINGTON. ‘

This is an issue of devisavit vel non.

The propounders of the will are Addison Everett, the brother of tes-
tatrix, the executor to the will, and certain other legatees. The caveator
is Harry Wheelock, the only son of testatrix.

This issue was submitted: Is the paper-writing propounded and
every part thereof the last will and testament of Amelia Kverett?
Answer: No. _

From the judgment rendered the propounders appeal. The facts
are fully stated in the opinion of the Court.

(84) Broww, J. The only assignment of error presented here is
the refusal of the judge to charge the jury that there is no suffi-

cient ®vidence of undue influence.
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‘The testimony tends strongly to prove that Addison Everett, the
executor, wag the business adviser of his sister, the testatrix; that a few
days before her death, at a time when she was very®sick in bed, he
procured from her a check for about $900, all the money she had in
bank; that Addison stated he was getting the money for testatrix’
mother, but in fact he gave it to his own daughter, who afterwards left
for New York and has not returned. Said daughter was in .the room
when the will was signed, and had the will when the witness entered
the room. When Addison went in the room with the witnesses, he said,
“Here are parties to witness will.” All the witnesses agreed that from
the time the parties entered the room, up to the time they left, the
sick woman did not speak a word to anybody about the will or anything
else, she being in bed in desperate condition at the time. Addison was
appointed executor. He got a large part of the dead woman’s property.
His wife, his daughters and his brother got all the balance of her
property, except ten dollars, which by the terms of the will were given
to her son. It appears that the son sent some squirrels to his mether,
who was sick, and when Addison saw the son he offered to pay him for
the squirrels. It appears that the daughter of Addison offered to pay
the sick woman’s son for something he had sent her to drink. It appears
from the testimony that the only person from whom the sick woman
had been in the habit of getting advice about her business affairs was
Addison Everett. She was sick in Addison’s house at time referred to.
It further appears that Addison, when the witnesses went in the room,
after saying, “Here are the witnesses to sign the paper,” himself got the
pen for D. Lee, one of the witnesses, to sign. It further appears that
after the woman was dead Addison refused to let her son go in the room
to see her body until one of his daughters was there to go in with him,
and that Addison himself took sole charge of the funeral arrangements;
that he has always “been against the caveator,” to use the language of
Wheelock, and that in arranging for the funeral he put himself and
family to follow the corpse, then allowing a lot of people who were not
related in any way to the dead woman to come immediately
behind his family, and that the caveator, the only son of the (85)
dead woman, was assigned to a place at the back end of the pro-
cession; that after said will had been offered for probate before the
clerk, Addison remarked to said son that his mother had given him
more than she ought to have given him. It appears from Wheelock’s
testimony that Addison, his wife and daughter, would give him no op-
portunity at any time to talk to his mother without one or more of them
being in the room with her; that he and his mother were friendly and he
went to see her each day. It appears that the will was written by one
Johnson, who says the deceased never spoke to him about it; that he
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wrote it at the instance of an attorney, in the attorney’s office, testatrix
not being present, and said attorney was in the court-room during the
entire trial, and propounder did not put him on the stand as a witness;
that the woman, for years before her death, had been friendly with her
son, and had said she intended to properly provide for him. Under the
will the executor, Addison Everett, and his daughters get practically
the testatrix’s entire estate.

Experience has shown that direct proof of undue or fraudulent influ-
ence is rarely attainable, but inference from circumstances must de-
termine it. Therefore, it seems to be generally held that when a will
is executed through the intervention of a person occupying a confidential
relation towards the testatrix, whereby such person is the executor and a
large beneficiary under the will, such circumstances create a strong sus-
picion that an undue or fraudulent influence has been exerted, and then
the law casts upon him the burden of removing the suspicion by offering
proof showing that the will was the free and voluntary act of the
testator. Pritchard on Wills, sec. 133, and cases cited. Watterson v.
Watterson, 1 Head., 1; Gardner on Wills; Mazwell v. Hill, 5 Pick.,
584; sec. 62; Schouler, sec. 240.

In such condition of the proof, as said by Gardner, “the proponent
must then go on with the evidence and cause the scales to at least bal-
ance.” Wills, sec. 62; Coghill v. Kennedy, 119 Ala., 641.

The decided cages are numerous wherein some feeble, decrepit or dying

person appears, as in this instance, to have been brought under a
(86) strong and exclusive influence to make an unfair will such as the
testator was not likely t0 have made at his own instance. Then
combined circumstances, less suspicious than those in evidence here, be-
come of great consequence and easily shift the burden of proof of bone
fides upon those who set up the instrument and claim its benefits.
Marz v. McGlyn, 88 N. Y., 357; Harvey v. Sullen, 46 Mo., 147; Ray v.
Ray, 98 N. C., 566; Schouler, sec. 240, and cases cited. _

By the Roman law qus se scripsit hacredem could take no benefit
under the will. While such is not the rule of the common law, yet
that law requires proof which must free the paper from suspicion. It
was long ago laid down by Sir John Nichol in Parker v. Ollatt (2
Phillim, 828), and approved by Baron Parke in Barry v. Butler, 12 Eng.
Reports, that where a party prepares or procures the execution of a
will under which he takes a benefit, that of itself is a circumstance that
ought generally to excite suspicion and calls upon the court to be vigi-
lant in examining the evidence in support of the instrument, in favor
of which it onght not to pronounce unless the suspicion is removed, and
it is'satisfied that the paper propounded does express the true will of the
deceased. .
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General evidence of power over a testator, especially of weak mind,
or suffering from age and bodily infirmity, though not to such an extent
as to destroy testamentary capacity, has been held in this country to be
enough to raise a presumption that ought to be met and overcome before
a will is allowed to be established. Robinson v. Robinson, 203 Pa. St.,
408 ; Miller v. Miller, 187 Pa., 572; Boyd v. Boyd, 66 Pa., 283. In this
last case, referring to above rule, the Court says: “Particularly ought this
to be the rule when the party benefited stands in a confidential relation
with the testator.”

Judge Redfield says: “Where the party to be benefited by the will
has a controlling agency in procuringits execution, it is universally re-
garded as a very suspicious circumstance and one requiring the fullest
explanation.” Wills, 515.

This text has been adopted and approved generally by the
courts of this country. 27 A. & E. Enc., 488; Gardner on (87)
Wills, 189. :

Prof. Wigmore says: “Where the grantee or other beneficiary of

a deed or will is a person who has maintained intimate relations with
the grantor or testator, or has drafted, or advised the terms of the instru-
ment, a presumption of undue influence or of fraud on the part of the
beneficiary has often been applied.” Section 2503, and cases cited in
note. ; .
The courts of appeals of Virginia declare: “When a will executed
by an old man differs from his previously expressed intentions and is
made in favor of those who stand in relations of confidence or de-
pendence towards him, it raises a violent presumption of undue influ-
ence which should be overcome by satisfactory testimony.” Hartman
v. Strickler, 82 Va., 288; Whitelaw v. Sims, 90 Va., 588; 1 Jarman .
Wills, 71, 72.

Undue influence is generally proved by a number of facts, each
one of which standing alone may be of little weight, but taken col-
lectively may satisfy a rational mind of its existence.

From the several facts offered in evidence by the caveator the infer-
ence is strong that the will in question was the result of a controlling
and improper influence upon the part of the propounders and especially
the executor. The making and execution of the paper was surrounded
by all the sndicia of undue influence:

The testatrix was an old and feeble woman in her last illness in
the house of propounders. She could not read or write and had to
make her mark. There is no evidence that the paper was explained
to her or that she fully understood its contents. The inference is strong
that the executor, and chief beneficiary, had the paper written at a
lawyer’s office and kept possession of it, and that he was “master of
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ceremonies” at its execution. He and his daughters take the entire
estate except ten dollars, which is the sole legacy to testator’s onmly
child, for whom she had, only a short time before, expressed a purpose
to properly provide.

Shortly before the execution of the will the executor had procured
from testator a check for her entire bank funds and given them to his
own daughter. The son was carefully excluded from any private eon-

versation or intercourse with his mother, and not permitted to
(88) ses her except in presence of propounder s wife and daughters,
The executor was for years her confidential adviser and busmess

agent as well as brother.

In view of such facts in evidence, under the ruhngs of many eourts,
as well as the teachings of text-writers, the doctrine of presumptions
would be applied .and the burden be cast upon the propounders to
rebut a presumptlon of fraud and undue influence.

But it-is not necessary that we pass on that question now, as the
court below, so far as the record discloses, did not apply the doctrine or
place such burden upon the propounders. His Honor appears to have
submitted the question of undue influence to the consideration of the
jury without instruction as to the burden of proof, and to the charge as
given no exception seems to have been taken.

No error.

Cited: King v. B. R., 157 N. C., 62; In re Patrick, 162 N. C,, 520,
Causey v. B. R., 166 N. C 8; In 7e Oooper ibid., 2115 In re Mueller
170 N. C,, 29, 30; Brown 7]. Brown, 171 N. C,, 651.

ELIZABETH WHITEHEAD ET AL v. MARY ELIZA WEAVER FT AL.
(Filed 29 September, 1910.)

‘Estates—Remainders—Deeds and Conveyances—Interpretation.

An estate to D. for life, then to W. and the children of R., the said W.
surviving the life tenant: Held, W. and the eight children of P. held in
common an undivided one-ninth interest, each; and at the time of proceed-
ings in partition the said W. being dead, her one-ninth interest descended
to her three children.

Apprar from Guion, J., at February Term, 1910, of WiLsox.
The facts are stated in the opinion.
Appeal by defendants from the clerk of Superior Court of Wilson
in a petition for partition. Both parties claim under a deed from S.
L T12
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A. Woodard, 21 January, 1884, to Jesse P. Dixon and wife, Elizabeth,
for 400 acres. The habendum is as follows: “To have and to hold,
to them, the said Jesse P. Dixon and wife, for life, and the life of each
of them, and after the death of the survivor, then to the living

sister and the children of the deceased sister or sisters of the said (89)
Elizabeth Dixon, in fee, and in the event of the death of the living

sister of the said Elizabeth Dixon without issue living at her death, be-
fore the death of the said Jesse P. Dixon and wife, and both of them,
4then the whole of the said land shall go to the children of the other sister
in fee.

“The purpose of this deed is to vest the title of the said land in
the said Jesse P. Dixon and wife for their joint lives, then in the
survivor for-his or her life, and then in Polly Whitehead and the
children of Penina Dixon, deceased and if at the death of the said
Dixzon and wife, or the survivor, the sald Polly Whitehead shall be dead
without issue living at her death, then to the children of the said Penina
Dixon in fee simple.”

Jesse P. Dixon and wife are dead. Polly Whitchead had since died,
leaving three children, these plaintiffs. The defendants are the elght
“children of Penina Dixon.” The clerk adjudged that Polly White-
head was seized of one-ninth undivided interest in the land. The judge
reversed this and held that she was owner of an undivided one-half,
and the defendants appealed.

Pow & Finch and Murray Allen for plaintiffs.
Daniels & Swindell for defendants.

Orazx, C. J. The conveyance of the remainder to “Polly White-
head and the children of Penina Dixon, deceased,” vested such re-
 mainder in fee in them as tenants in common, an undivided one-ninth
interest to each, there being ecight children of Penina Dixon. Upon
the death of Polly Whitehead, who died after the life tenancy ceased,
her undivided one-ninth descended to her three children, the plaintiffs
herein.

In Helms v. Austin, 116 N. C., 752, a deed to “Sarah Staton and her
children” was held to convey a fee simple to said Sarah and children
as tenants in common. This was cited and approved.  Darden v.
Timberlake, 189 N. C., 182.

In King v. Stokes, 125 N. C., 514, the words “Unto Alfred May
during the term of his natural life, and after his death to his wife, the
"said Ida Eugenia, and her children” were held to confer a remainder

~ upon said wife and children as tenants in common. In Gay v.
Baker, 58 N. C., 344, the conveyance in trust for a woman and (90)
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her children was held to make the mother and children tenants in
common. The same construction was held as to a devise in Moore .

Leach, 50 N. C., 88; Hunt v. Sotterwhite, 85 N. C., 73; Hampton v.
Wheeler, 99 N. C., 222,

In Silliman v. Whitaker, 119 N. C., 89, it was held that a devise to
“8. and her children, if she shall have any,” vested the title in S. and

her children as tenants in common.

The ruling below that the devise carried a half interest to Polly

‘Whitehead must be

Reversed.
Cited: Lewis v. Stancil, 154 N. C., 327.

THOMAS A. VICK v. JOSHUA TRIPP, Jr., ET AL.

(Filed 29 September, 1910.)

1. Tenants in Common—Partition—Infant—Parties.

A proceeding in partition of lands among tenants in common does not *
bind an infant not represented in any manner nor properly made a party.

2, Same—Ratification—Estoppel—Election.

An infant having an interest in lands as a tenant in common and not
bound by partition had thereof by the other tenants, by joining in a deed
from his cotenants after his majority, to a part of the lands so held, and
reciting the partition proceedings for description only, is only estopped to:
claim title as against those claiming under the deed; and is a ratification
only of the lands conveyed; and his joining in the deed does not evidence
his election to take the land conveyed therein as his part of the lands held
in common.

3. Same.

C. bequeathed certain property to his wife and devised certain of his:
real property to his four surviving children, T., R., M., and L., T. died
devising all of his estate therein to his mother for life, “at her death to”
the plaintiff. R. conveyed his said interest to his mother. Afterwards, in
proceedings in partition, the tenants in common divided the lands without
in any manner making the plaintiff, who was then a minor, a party. In
these proceedings three certain tracts of the land were set apart to the
mother, on one of which there was a storehouse; to one of the tracts the
defendant claims title by mesne conveyances from the mother. After
coming of age the plaintiff joined in a deed with the widow of C. conveying
the storehouse, and subsequently the widow died. Held, (1) by joining in
the deed to the storehouse property the plaintiff is not estopped in his
action for possession and accounting for the rents and profits of the other.
lands; (2) the doctrine of election has no application; (3) a recital in the
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deed of the proceeding in partition would only have the effect of estopping
plaintiff from denying the existence thereof and the conclusiveness of its
effect as a division of the real estate.

4, Partition—Tenants in Common—Vendee.

A vendee of an undivided interest in lands held in common can commit
such waste as “is destructive of the estate and not within the usunal legiti-
mate exercise of the right of enjoyment of the estate.”

Arppuar, from Peebles, J., at January Term, 1910, of Prrr. (91)

T. R. Cherry died in the spring of 1890, in Pitt County, leav-
ing a last will and testament, which was duly admitted to probate.
After bequeathing all his household and kitchen furniture and all other
personal property in his house to his wife, Sallie A. Cherry, he devised
all the balance of his estate to his four surviving children, to wit, T. A.
Cherry, R. D. Cherry, Mrs. Maggie S. James and Lillian Cherry. The
~ balance of his estate consisted of several town lots and several pareels of
farm lands, including the land involved in this controversy. Subse-
quently, T. A. Cherry died in 1891, leaving his last will and testament,
which was duly admitted to probate in Piti County, in which he de-
vised all his estate to his mother, Sallie A. Cherry, “to have and to
hold her lifetime and to use for her benefit exclusively; at her death
to Thomas Argall Vick,” and if he should die under twenty-one years,
then other disposition was made. Thomas Argall Vick is the plaintiff
and was a nephew of T. A. Cherry. Subsequently, also, to the death of
T. R. Cherry, R. D. Cherry—a son and devisee of the testator, T. R.
Cherry—conveyed his undivided interest to his mother, Sallie A.
Cherry, by deed duly recorded. Still later, a special proceeding for
partition was brought in the Superior Court of Pitt County by J. B.
Cherry, S. A. Cherry, Lillie Cherry, Maggie James and her husband,
D. L. James, against Thos. J. Jarvis, H. E. Daniel and another.
J. B. Cherry, one of the plaintiffs in the partition proceeding,
was a tenant in common with the testator, T. R. Cherry. The (92)
plaintiff, Thomas Argall Vick, being at that time an infant of
tender years, was not made a party, plaintiff or defendant, to said
proceeding, nor was any guardian ad litem or next friend appointed
for him, nor any process served upon him, or his name mentioned in
the petition. The petition alleged that the plaintiffs were tenants in
common, seized in fee and in possession of the lands and lots described,
among them the land in this controversy. As a result of, and by the
judgment of, the court in that proceeding, begun in 1895, three lots
were set apart to, and alloted to, Sallie A. Cherry, to wit, a storehouse
and lot in Greenville, a lot in Greenville containing 3 1-5 acres, and the
farm containing 192 1-2 acres, the land admitted to be in the possession
of the defendant. It was admitted that the storehouse and lot, at the
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date of the partition, was worth twice as much as the other two parcels
of land. On 25 September, 1897, Sallie A. Cherry sold and conveyed
the land in controversy to Henry Sheppard, and it has by mesne con-
veyances come to the possession of the defendant Tripp. At the date
of these deeds the plaintiff was an infant and did not join therein.
Sallie A. Cherry died 30 December, 1908, and this action was com-
menced 21 April, 1909. On 21 July, 1905, the plaintiff then being of
age, joined Sallie A. Cherry in a deed for the.storehouse and lot, which
in the description these words are used, “which was allotted to the
said 8. A. Cherry in the division of the lands of T. R. Cherry & Co., as
recorded in the clerk’s office of Pitt County, in the record of the division
of lands in Book 2, page 163, to which reference is hereby made.” The
plaintiff sues to be let into possession with the defendant, as tenants in
common, entitled to an undivided one-half interest, for an accounting
for rents, and timber cut and sold. The court intimated upon the
foregoing facts:

“1. That plaintiff could not ratify the partition proceedings as to
the quantity of land allotted to S. A. Cherry and repudiate it as to the
quality of the estate. 2. That his joining in the deed to the store lot
with S. A, Cherry was an election to take it as his share of the lands.

3. That if he had not signed the deed to the store lot, the plain-

(93) tiff had the right in equity to compel S. A. Cherry to take the

two traets conveyed to her as her share of the common prop-

erty, and that the plaintiff having, by signing the deed to the store lot,

deprived defendant of this means of protecting himself, was in equity

and good conscience estopped from claiming any interest in the locus in

guo.” To this intimation of his Honor, plaintiff, having excepted,
submitted to a nonsuit and appealed to this Court.

W. F. Evans and Harry Skinner for plaintiff.
Jarvis & Blow for defendants.

Mannying, . As an adjudication of the right, title or interest of
the plaintiff in the common property, the judgment of the court in the
special proceedings was a nullity. The plaintiff was not a party to that
proceeding in name or by service of process, nor did anyone pretend to
appear for or represent him. It is contended, however, that he is
effectually conecluded and estopped by that judgment as if he were a
party thereto, because ten years thereafter he joined Mrs. S. A, Cherry—
one of the parties to that proceeding—in a deed to one Brown, convey-
ing one of the lots allotted to Mrs. Cherry, and because reference to
that proceeding is made in the deed for a more particular description
of the lot. But the deed to the locus in guo was made by Mrs. Cherry
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several years before the deed to Brown, and while the plaintiff, it
seems from the evidence, was an infant. So that it is now contended
that the plaintiff is estopped by a judgment &ntered in a proceeding to
which he was not a party, and by a deed to which he was not a party
and of which he had no knowledge, solely because he joined in the
deed to Brown. It would seem that the fact that the plaintiff joined
with Mrs. Cherry in the deed to Brown was, at least, an assertion of
elaim by him to an interest in the land conveyed and a recognition of
such claim by Mrs. Cherry and the grantee. Otherwise, his joinder
was wholly unnecessary. The defendants were strangers to that deed;
they assert no title under it. If we concede that the recital in the
descriptive clause was a recoghition of the special proceedings and
could be held an estoppel upon plaintiff to deny the existence of

the special proceedings and the conclusiveness of its effect, it (94)
could be taken advantage of only by the grantee in that deed,

or those claiming under him. This is discussed in Lumber Co. .-
Hudson, post, 96. In Johnston v. Case, 132 N. C., 795, Walker, J.,
speaking for thig Court, said: “It must be conceded that the description
in one deed may be referred to in another deed for the purpose of iden-
tifying and making more certain the lines and boundaries of the land
which is intended to be conveyed (Hwverett v. Thomas, 23 N. C., 252;
Reed v. Reed, 93 N. C., 462 ; Davidson v. Arledge, 88 N. C., 326 ; Hemp-
hall v. Annis, 119 N. C., 514), provided, as is said in the last case cited,
the language used points so clearly to the explanatory deed or instru-
ment as to make it possible to identify it, and provided further, that
the deed to which reference is' made is produced at the trial.” This is
undoubtedly the ordinary purpose, but it may, in exceptional cases, in
conjunction with other facts, constitute an estoppel upon the grantor as
well as the grantee. The other facts in this case all tend to contradiet,
instead of supporting, an estoppel against the plaintiff, and would seem
to limit the reference to the special proceedings to the purpose of aiding
in the description of the lot. We do not think the doctrine of election
applicable to or decisive of this case; this “doctrine rests on the maxim
that he who asks equity must do it, and means that where two incon-
sistent rights are presented to the choice of a party, by a person who
manifests a clear intention that he shall not enjoy both, he must ac-
cept or reject one or the other; in other words, that one can not take a
benefit under an instrument and then repudiate that instrument.”
Fetter on Equity, 51; Tripp v. Nobles, 136 N. C., 99; Norwood v.
Lassiter, 182 N. C., 52, in which case several illustrations are given of
the application of this doctrine. The facts of -this case certainly do
not disclose any of the circumstances essential to the application of the
doctrine to the plaintiff, certainly to the extent that will in any way
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inure to the benefit of the defendants. At the most, it can be said that
the joinder of the plaintiff in the deed containing the references to the
special proceedings, was only a recognition by him that the lots set
apart to Mrs. 8. A. Cherry in that proceeding were the

(95) shares of R. D. Cherry and T. A. Cherry, as tenants in
common in the lands devised under the will of T. R.
Cherry; and the effect of this would be simply to avoid another
proceeding for partition.  Accepting this as the limit of con-
clusiveness upon plaintiff of the recital in the deed executed by
him with Mrs. Cherry the plaintiff would be tenant in common of an un-
divided one-half interest in the other parcels of land allotted to Mrs.
Cherry; and as the defendants have, by the deed of Mrs. Cherry, be-
come the owners in fee of her interest, it must follow that the plaintiff
is entitled to be admitted into possession of the locus ¢n quo as tenant
in fee of an undivided one-half interest, and to an accounting for the
rents and profits since Mrs. Cherry’s death, and for the timber sold.
The life tenant, Mrs. Cherry, could not, by her deed, authorize her
vendee to commit waste, nor could the defendant, Tripp, as tenant in
common of an undivided one-half interest, commit such waste as “is
destructive of the estate and not within the usual legitimate exercise of
the right of enjoyment of the estate.” Dodd v. Watson, 57 N. C., 48;
17 A. & E. Enec., 671; McPherson v. McPherson, 33 N. C., 391; Roberts
v. Roberts, 55 N. C.,, 1831. Nor can we see, as intimated by his Honor,
how plaintiff’s joining with Mrs. Cherry in the deed to Brown, with its
reference to the special proceedings, was a ratification by him, not only
of the land set apart to Mrs. Cherry as the part she was entitled to under
the deed of R. D. Cherry and the will of T. A. Cherry—her only sources
of title to any interest—but also that she was the owner in fee thereof
and that he, the plaintiff, became divested of all interest devised to him
under the will of T. A. Cherry. We can not perceive any element of
ratification in this act further than we have already suggested as its
ultimate limit.” If we concede that plaintiff’s act was a recognition of
the partition proceedings, to the extent of the allotment to Mrs. Cherry
as the shares of R. D. Cherry and T. A. Cherry, the plaintiff, upon the
death of Mrs. Cherry, became entitled as tenant in common to an un-
divided one-half interest in the lands so allotted, the other tenants
in common being those claiming under Mrs. Cherry as the assignee of
R. D. Cherry. This tenancy in common extended to ‘each sepa-
rate tract unless, as in the case of the lot sold to Brown, the plaintiff
had joined in a deed conveying it. This must be true regardless

(96) of, and unaffected by, the value of any particular tract. There
has been no partition by deed or otherwise between those claiming

under Mrs, Cherry, as the assignee or vendee of R. D. Cherry, and the
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plaintiff, as the devisee of the fee of the interest of T. A. Cherry under
his will. For the reasons given, the judgment of nonsuit will be set
aside and the action further proceeded in accordance with the rights
of the parties.

Reversed. ®

Ceted: Vick v. Wooten, 171 N. C., 121, 122.

JOHN L. ROPER LUMBER COMPANY v. SAM HUDSON, E. T.
BENDER E£T AL,

(Filed 29 September, 1910.)

1. Foreign Wills—Registration—Certificates—Sufficiency.

In this case the record and certification by the Orphan’s Court, of Balti-
more, having jurisdiction to admit wills and testaments to probate, is
sufficient under Revisal, 3135, and it will be admitted to probate and regis-
tration in this State, though the pages of the manuscript exemplified copy
are not orderly arranged.

2. Mortgagor and Mortgagee—Cancellation of Record—Estoppel.

A mortgage deed passes the title to the lands mortgaged which is de-
feasible by the subsequent performance of the conditions of the mortgage,
and the entry of satisfaction on the margin of the page of its registration,
by the proper person, is conclusive of the fact of the discharge of the
mortgage and its satisfaction as to strangers to the mortgage.

3. Same—Estoppel by Deed—Heirs at Law—Evidence.

In an action of trespass the plaintiff and defendant clalmed title through
one H., the plaintiff through mesne conveyances, and the defendants as
widow, and her son and heir at law. The plaintiff introduced a mortgage
deed from one R. to said H. reciting that it was of a tract of land deeded
by said H. to him, the mortgagor; and evidence that thereafter, for several
years R. was in actual possession and then conveyed it to D., in plaintiff’s
chain of title, and a few days thereafter H. made an entry on the margin
of the page whereon the mortgage was recorded reciting the cancellation
of the mortgage by the mortgagor’s giving a deed to said D., and that there-
after H. recognized the title of D. Held, evidence as tending to show that
H. had sold and conveyed-the locus in quo to R., received a mortgage to
secure the purchase price, which he had cancelled on the margin of the
registration book upon satisfaction from the proceeds of the sale by R. to
D., the entry of satisfaction of record being conclusive on defendants
claiming as widow and heir at law of H.

Arprar from Pecbles, J., at Spring Term, 1910, of JoNgs.
The issues, with the responses of the jury, were as follows:
79 .
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1. Is the plaintiff the owner of the lands described in the complaint?
Answer: Yes.

2. Did the defendant, E. T. Bender trespass on said lands? Answer
Yes.

3. What damages is plamtlﬂ entitled to recover of ti% defendant,
E. T. Bender? Answer: $23.5314.

The defendant, Sam Hudson, died pending the action and before
trial, and his widow and son, his only heir at law, were made parties.
It was admitted that the trespasses charged against Bender were com- -
mitted by him as agent of Sam Hudson. In deraigning title, the plain-
tiff offered a paper purporting to be the last will and testament of W. T.
Dixon, who died domiciled in Baltimore, Md., where his will was
admitted to probate by the decree of the Orphans’ Court of that city;
1t was attested by three witnesses, and the proof of its execution was
taken by the register of wills of that court, in a form substantially
similar to the method preseribed by the statutes of this State.  An
exemplified copy of the will and probate was offered for probate in
Jones County, but it was improperly done. The will was probated in
Baltimore on 25 August, 1904, and filed in the clerk’s office of Jones
18 November, 1908.- When this will, as recorded in Book of Wills of
Jones, was offered in evidence, upon objection by defendants, his Honor
permitted the clerk nunc pro tunc to order its probate in proper form,
and it was received over defendants’ objection. The plaintifi also
offered a mortgage deed duly recorded in Jones County, dated 4 Octo-
ber, 1883, by Randolf Harris and wife to Samuel Hudson, conveying
the land in controversy to secure an indebtedness evidenced by notes

aggregating seven hundred dollars. After. describing the land,

(98) the mortgage contained this language: “It being all of the Thomas

Hall tract of land deeded to me in a deed made to me this day by

S. Hudson.” The plaintiff proved and offered the following writing on the

margin of the book of registration of the mortgage: “This mortgage is

discharged by the mortgagor giving a deed to W. T. Dixon & Bro., the

present owners of the mortgage and notes described therein. 6 Mav,
1889. Samuel Hudson. Witness, J. A. Smith, Reg.”

The deed from Randolf Harns to W. T. DlXOn & Bro. was offered
in evidence, dated 19 April, 1889, and was registered on 21 May, 1889.
The plaintiff offered declarations of Samuel Hudson, tending to show
a recognition of Dixon’s title, which were admitted over defendants’
objection. No deed from Samuel Hudson was offered in evidence. The
defendants offered evidence of deeds antedating any of the deeds offered
by plaintiff, placing the title in Samuel Hudson, the last one dated
19 March, 1871. The plaintiff offered evidence tendmg to show posses-
sion by Harrls from the date of his purchase to his sale to Dixon, and
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then by tenants of Dixon to his death, and by other mesne holders of the
title to the plaintiff and its possession up to the bringing of this action.
The acts constituting the alleged trespass were admitted. The defend-
ants offered evidence to show that Hudson was indebted to Dixon and
transferred notes sufficient to secure his indebtedness, and that the indebt-
edness was paid by the proceeds of the sale of lumber cut from the
land. The evidence was excluded, and defendants excepted. Judg-
ment was rendered upon the verdict for plaintiff, but the right of dower
of the widow of Samuel Hudson was preserved. The defendants ex-
cepted and appealed.

- Moore & Dunn and Loftin, Varser & Dawson for plaintiff.
Simmons, Ward & Allen, Thos. D. Warren, and P. M. Pearsoll for
defendants.

Manwine, J., after stating the case: One of the exceptions seriously
argned before us was to the admission in evidence of the will of W. T.
Dixon. We have carefully examined the record and certification of its
probate in the Orphans’ Court of Baltimore, the court having juris-
diction to admit wills and testaments to probate, and though the
pages of the manuscript exemplified copy are not orderly (99)
arranged, yet an examination discloses every faet required by sec-
tion 8183, Revisal, to entitle the will to be admitted to probate and record
in this State. Roscoe v. Lumber Co., 124 N. C., 42. The older deci-
sions, as Drake v. Merrill, 47 N. C., 368, do not apply, for the reason
that the statutes are not the same. The will was executed according to
the laws of this State, and the probate substantially made according to
our form, and that fact appears in the certified probate or exemplifica-
tion of the will. We can not sustain this exception. The plaintiff,
admitting the title to have been in Samuel Hudson and producing no
deed from him, offered evidence which it contends amounts to an .
estoppel upon his heirs at law and his agent, who claim title under
Samuel Hudson. The other defendant is the widow of Hudson, who
claims no title to the fee in the land, but who is entitled to her dower
therein. The question presented by these exceptions is, Do the facts
proven, taken together or singly, amount to an estoppel. These facts
are. that Samuel Hudson took a mortgage from Randolf Harris, in
which was the recital: “It being all of the Thomas Hall tract of land
deeded to me in a deed made to me this day by S. Hudson”; and that
thereafter, for several years, said Harris was in the actual possession
of said land; that he conveyed the land to Dixon for the consideration
of $700, on 19 April, 1889, and in a few days thereafter—on 6 May,
1889—the said Samuel Hudson made the following entry on the record
of the registration of the mortgage: “This mortgage is discharged by
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the mortgagor giving a deed to W. T. Dixon & Bro. the present owners
of the mortgage and notes described therein”; and after that time the
evidence tended to show that Hudson recognized the title to be in Dixon.
The mortgage by Harris to Hudson was a conveyance to him of the
legal title. “In some of the States a mortgage is held by statutory regu-
lation or judicial comstruction to be simply a lien, leaving the legal
estate in the mortgagor. In North Carolina and many other States, the
common law prevails, and the mortgage deed passes the legal title at
onee, defeasible by subsequent performance of its conditions.” Hinson
v. Smith, 118 N. C., 503; Williams v. Teachey, 85 N. C., 402; Modlin
v. Ins. Co., 151 N. O., 85, and cases cited. And this is true not

(100) withstanding the statute has prescribed simple methods of
acknowledgment of satisfaction which restores the legal title in

the mortgagor, other than by deeds of defeasance. In Smath v. Fuller,
152 N. C,, 9, it is held by this Court that the entry of satisfaction on
the margin of its registration, by the proper person, is conclusive of the
fact of the discharge of the mortgage and its satisfaction as to strangers
to the mortgage. In Fort v. Allen, 110 N. C., 183, this Court, in dis-
cussing estoppels by recitals in deeds, quotes with approval the follow-
ing language of Henderson, C. J., in Brinegar v. Chaffin, 14 N. C., 108
“Recitals in a deed are estoppels when they are the essence of the con-
tract; that is, where, unless the facts recited exist, the contract, it is
presumed, would not have been made.” It is inconceivable, unless it
were true, that Hudson would have accepted a deed from Harris for
land claimed by him, Hudson, containing a recital that he, Hudson,
had conveyed the same land on the same day to Harris, and accepted it
as security for $700—evidently the whole or a part of the purchase price.
It is evident that the conveyance from Hudson to Harris was the basis
of the contract, and without such a. conveyance, it is fair to assume
. the mortgage deed would not have been made. “Such, we think, is the
necessary inference to be drawn from the recital in the deed.” This
inference is made conclusive by the fair interpretation of the entry of
satisfaction of the mortgage deed. From that, it is evident that Hudson
had previously assigned the notes secured by the mortgage to Dixon, and
recognized the discharge of those notes and the satisfaction of the con-
dition of the mortgage by the deed of conveyance from Harris to Dixon.
Harris settled the notes by making a deed to the land, and Hudson was
satisfied. Eaby v. Reeves, 112 N. C., 688; 2 Herman on Estoppel, sees.
636, 917. In 2 Herman on Estoppel, sec. 926, the principle is
thus stated: “Where a person takes from another a mortgage of lands,
the record title, which is in himself at the time such mortgage is exe-
cuted, and in good faith assigns such mortgage, and it is foreclosed,
neither such mortgagee nor his representatives or privies can set up
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such prior title in him to defeat the mortgage.” Rogers v. Cross, 3
Chand., 34; Carver v. Jackson, 4 Pet., 1 (pp. 83-88). In this
action, Samuel Hudson was the original defendant; he died pend- (101)
ing the suit and his widow and only heir at law were made par-

ties; they claim as privies to the title of Samuel Hudson—not by any
adverse or paramount title. And we-think it is clear, from the authori-
ties eited, they are estopped—as Samuel Hudson was estopped—by the
recitals in the deed, by the entry on the record of satisfaction of the
mortgage deed as a recognition of Harris’ title and his conveyance to
Dixon & Bro. of the land. The right of the widow of Samuel Hudson
to dower is preserved to her in the judgment of his Honor. Having
carefully examined the other exceptions taken at the trial, we do not
think they can be sustained.

No error.

Cited: Vick v. Tripp, ante, 94; Jones v. Willtams, 155 N. C., 192.

MARY A. TAYLOR kT AL. v. M. W. CARMON, ADMINISTRATOR OF GEORGE
‘WILCOX ET AL.

(Filed 29 September, 1910.)

1. Notes, Negotiable—Equities—Notice—Due Cause. "

While our statute authorizes the assignment of things in action and
allows the asgignee to sustain a demand therefor in his own name, it must
be “without prejudice to any set-off or other defense, existing at the time
of, or before notice of, the assignment,” making an exeception of *negoti-
able promissory notes or bills of exchange transferred in good faith, and
upon good consideration before due.”

2. Same—Offsets.

In an action brought to cancel certain notes secured by mortgages, the
plaintiff alleged that the notes were without valuable consideration and
had been paid to the mortgagee with certain money and personal property.
It appeared that the defendant’s intestate W., the holder of the mortgages,
was indebted to one M. and had transferred the mortgages as security to
this debt. There was no evidence that plaintiff had notice or knowledge
of this last assignment of the notes and mortgages, or that M. was a holder
in due course.. The case was referred, and the referee found for the
defendant, but the jury substantially reversed the findings of the referee
on issues duly submitted and found that the B. note was paid to W. before
notice of transfer, and that the value of personal property, ete., of plaintiff
received by him was in a greater sum than the amount of the mortgage
notes. Held, (1) The value of plaintiff’s property received by the original
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mortgagee should be applied to the mortgage notes held by the administra-
tor of W. with judgment against the administrator for the balance; (2) as
M. was not a holder in due course, his note was taken subject to the equi-
ties existing between the plaintiff and W.

(102)  Arpeeaw from Peebles, J., at the April Term, 1910, of CravEN.

On exceptions to a report of referee and on issues submitted
to a jury, there was judgment for plaintiff, and defendant excepted and
appealed. o :

W. D. Mclver for plaintiff.
Guion & Guion for defendant Meadows.
Moore & Dunn for defendant Carmon.

Hoxx, J. The court has carefully considered the record and testi-
mony presented and finds no reversible error to appellant’s prejudice.

It appears that plaintiff, having executed three mortgages on her
land, one to T. Burke for $300 acquired by George W. Wilcox, intestate
of defendant Carmon, one to Wilcox himself for $221 and the third to
said Wilcox for $190, instituted this action alleging that the two mort-
gages made direct to Wilcox were for accommodation of said intestate
and without valuable consideration, and that all of them had been much
more than paid and satisfied by certain personal property delivered by
plaintiff to said Wileox for the purpose in the course of the dealings
between them, and to an amount of not less than $1,000.

Defendant Carmon, administrator of George Wilcox, answered deny-
ing payment and denying the other allegations and averring that the
amounts secured by said mortgages were still due, and alleged that
plaintiff owed other sums to her intestate to an amount of $380.

Defendant Jane Meadows, administratrix of J. A, Meadows, answered,
denying plaintiff’s allégations and alleged further that said mortgages
had been acquired by her intestate for full value, and were held by him

to secure certain sums due from George Wilcox and that no part
(103) of same had been paid. The cause was referred, according to the

course and practice of the court, and the referee made report
finding that the amounts secured by the mortgages were due and unpaid
and that over and above said amounts there was a small balance still
due from plaintiff to the intestate Wilcox.

The court sustained several exceptions to said report, and on issues
raised by specific exceptions, the jury further rendered the following
verdict :

“1. Was the Burke bond and mortgage of $300 paid to George S. Wil-
cox before notice of transfer? Answer: No.

“2. What amount have plaintiffs paid on the Burke $300 note and
mortgage? Answer: $150. 84
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“3. What is the value of the personal property received and had by
George S. Wilcox from plaintiffs as alleged in the complaint? Answer:
Eight hundred and one dollars and sixteen cents.”
~ On this verdiet and the rulings of the court sustaining plaintiff’s
exceptions to the report and which together substantially reversed the
conclusions of ‘the referee, the court gave judgment that the sum
established in plaintiff’s favor to the extent required should be applied in
the discharge and satisfaction of the mortgages and that plaintiff have
and recover the remainder of said amount of defendant Carmon, admin-
istratrix of Wilcox. There is no evidence in the record that plaintiff
had either knowledge or notice of the assignment and transfer of these
mortgages to J. A. Meadows, the intestate, nor is there any claim or
evidence tending to show that said Meadows was a holder in due course
of the notes which the mortgages were given to secure, and while our
statute authorizes the assignment of things in action, allowing the
assignee to sustain a demand therefor in his own name, the law also
provides as follows:

“In the case of an assignment of a thing in action the action by the
assignee shall be without prejudice to any set-off or other defense,
existing at the time of, or before notice of, the assignment; but this
section shall not apply to a negotiable promissory note or bill of
exchange, transferred in good faith, and upon good consideration, before
due.” The mortgages therefore were held by the intestate Mead-
ows subject to any set-off or other defense existing in plaintiff’s (104)
favor against the intestate Wilcox and the sum of $801.16, estab-
lished by the verdict to the extent required, was properly applied to their
satisfaction. This being true, the many exceptions noted to the rulings
- of the court on the question of the transfer of these mortgages to J. A.
Meadows become immaterial. As heretofore stated there is no sustain-
able objection shown to the validity of the trial.. The only one that
could be seriously urged was to the exclusion of certain items of charge
against plaintiff appearing on the books of 1ntestate, Wilcox. The judge
below finds that these books were never offered in evidence, and if it
were otherwise, the proof concerning them was very far from meeting
the conditions reqmred for the admission of entries in a party’s own
favor.

No error.
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W. H. HILLIARD, ApMINISTRATOR OF Y. Z NEWBERRY ET AL, v. A. O.
NEWBERRY ET AL.

(Filed 29 September, 1910.)

1. Mortgages—Notes—Partnership—Retiring Partner—Indemnity—Definite
Liability—Loss—Right of Action. '

‘When a collateral obligation is in strictness one of indemnity an action
at law will not lie unless and until some actual loss or damage has been
suffered ; but when the obligation amounts to a binding agreement to do or
refrain from doing some definite, specific thing materially affecting the
rights of the party an action will presently lie for breach of such agree-
ment, and no loss or damage need be shown prior to its commencement.

2. Same—Notice—Demand—Waiver—Written Instrumenft—Parol Evidence.

A retiring partner from the firm sold his interest to his copartner and
received in payment therefor certain tracts of land on which there was a
debt secured by a mortgage. In order to secure the vendor partner from
loss by reason of the mortgage, the vendee gave his note in a certain sum,
with interest, payable at a fixed time, duly dated, signed and sealed. Upon
default of the vendee partner, under the term of the mortgage the vendor
partner brought his action on the note. Held, (1) The note was to pay a
definite sum at a specified time, and it was unnecessary for plaintiff, to
maintain his action on the note, to show loss or damage by reason of the
mortgage it was given to indemnify against; (2) failure to give notice of
loss suffered under the mortgage does not affect plaintiff’s right of action,
but only his right to presently sue without first making demand, and this
requirement was waived by a general denial of liability; (3) evidence of
a contemporaneous verbal agreement that time of payment could be ex-
tended was inadmissible as contradictory to the written note definitely
fixing the time thereof,

(105)  Arprar from Peebles, J., at June Term, 1910, of CARTERET.
The action was instituted on 2 February, 1910, and the com-
plaint of plaintiffs duly verified contained allegations to the effect that on
the 27th day of January, 1908, plaintiff’s intestate and defendant A. Q.
Newberry dissolved partnership theretofore existent between them,,
defendant A. O. Newberry buying out the interest of the intestate,
and in payment for such interest conveyed to plaintifi’s intestate three
tracts of land on which there was a mortgage, duly registered and now
held by codefendant M. Hahn. This mortgage, annexed to and made a
part of the complaint, showed that it was given to secure a sum of
money on which there was a balance now due and owing to defendant.
Hahn, as stated; that at said time in order to secure the intestate against
said mortgage debt, the defendant A. O. Newberry executed and delivered.
to intestate his note under seal as follows:
“$3,000. On or before the first day of January, 1909, T promise to-
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pay to Y. Z. Newberry $3,000, with interest from date at the rate of 6
per cent per annum, for value received.

“This note is given to secure Y. Z. Newberry against any loss which
might arise from the amount now due Meyer Hahn, and with the under-
standing that if this note is paid when due it shall be returned as though
never given.

“Given under my hand and seal, this 27 January, 1908.

A. O. Newserry (Seal.)”

There was a balance due on said mortgage which defendant (106)
had failed to pay. Before bringing this action plaintiff, admin-
istrator, had demanded payment and settlement of said note and mort-
gage of defendant A. O. Newberry, and he had failed to pay same.
Replying to defendant’s answer, there was further allegation to the
effect that A. O. Newberry was insolvent and his property encumbered
by specific liens. thereon to different persons, and that judgment on the
note was necessary to the preservation and protection of plaintiff’s rights
under the contract, ete. Defendant A. O. Newberry answered admit-
ting the dissolution of partnership and purchase of the assets, the con-
veyance of the realty in part payment and the execution of the note
declared on, and admitted further that the mortgage had not been paid
and that a balance was still due thereon. Denying liability, defendant:
further alleged and claimed in effect—

1. That the obligation was strictly one of indemnity and that no action
thereon arose to plaintiff until he had suffered -actual loss or damage
by reason of the mortgage. '

2. That no definite time was set for paying off the mortgage, and that
it was understood and agreed at the time the note was given that if
A. O. Newberry was not in a position to pay the mortgage debt when
due he was to be at liberty to obtain an extension thereon from Hahn
and have the benefit of same in respect to the plaintiff’s present claim;
that defendant had obtained such extension and was gradually paying
off the mortgage and there was no likelihood that plaintiff would ever
suffer damage by reason thereof.

3. That no notice of loss or damage actually suffered had been given
before action brought.

On perusal of the pleadings and motion duly made the court gave
judgment for plaintiff on the note to be discharged on “production and
surrender of said mortgage duly paid and satisfied of record” or on pay-
ment of amount due thereon, prineipal and interest to plaintiff and costs -
of present action, and defendant excepted and appealed.

D. L. Ward, Moore & Dunn, Guion & Guion, and Loftin, Varser &
Dawson for plaintiff.

Abernathy & Davis for defendant.
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(107)  Hoxs, J., after stating the case: On the question presented the

authorities are to the effect that when a collateral obligation is in
‘strictness one of indemnity, an action at law will not lie unless and until
some actual loss or damage has been suffered; but when the obligation
amounts to a. binding agreement to do or refrain from doing some
definite, specific thing materially affecting the rights of the parties, an
action will presently lie for breach of such an agreement and no damage
need be shown. Even on a bond of strict indemnity, however, while an
action at law would not lie until damage suffered, our own decisions
under the old system were to the effect that a person could invoke the
aid of the equity courts when the facts disclosed that such action required
for the preservation and maintenance of his rights under the contract.
Burroughs v. McNetll, 22 N. C., 297. Recurring to the principle first
stated in 16 A. & E., 179, it is said: “Where the promisor has under-
taken to do a particular act or make a specific payment as well as to
indemnify the promisee the contract is broken and a recovery for such
breach may be had as soon as the time for doing such act or making
such payment has arrived and the promisor has failed to perform his
obligations and in such case it is no defense that the promise has not
been damnified.” In Pingrey on Suretyship and Guaranty the author,
in speaking to the question, section 182, says: “It is settled that no action
can be maintained by the surety upon an implied promise, if the princi-
pal has made default, without first making payment of the debt, except
where the principal has broken his promise to do or refrain from doing
some particular act or thing or to save the surety from some charge or
liability. Thus where the maker of a note agrees with the surety to pay
the amount of the note to the payee on a given day, but makes default,
the surety can recover from his principal without first making payment
of the note.

“In like manner, where a partnership is dissolved by one partner
leaving the firm with the debts outstanding, and a new firm agrees with
the outgoing partner to pay the debt of the old partnership and save

him harmless from any costs, trouble or liability on account of
(108) the same, upon default of the new firm, the partner who withdrew

can recover against the new firm W1thout first paying such debts.
When an obhgatlon to do a particular thing or to pay a det for which
the covenantee is liable, or to indemnify against liability, is broken, the
right of action is complete upon the principal’s failure to do the par-
ticular thing he agreed to perform or to pay the debt or discharge the
liability.

“Tf the contract be one of indemnity simply, and nothing more, then
damages must be shown before the party indemnified is entitled to
recover; but if there be an affirmative contract to do a certain act or to
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pay a certain sum or sums of money, then the surety can sue the prin-
cipal before paying the debt to the creditor.” And the authorities cited
‘fully support this statement of the doctrine, many of them being on
facts very similar to those presented in the present case. Dorrington v.
Minnick, 15 Neb., 397-403; Wilson v. Stillwell, 9 Ohio St., 467; Lath-
rop v. Atwood, 21 Conn., 117; Kohler v. Matlage, 72 N. Y., 259; Hall
~v. Nash, 10 Mich., 803; Loosemoore v. Radford, 9 M. & W. Exch., 656,

In Stillwell v. Wilson, supra, the digest appears in the official report
as follows: “Where 8., a retiring member of a firm, took from his late
partner T. a bond, with W. as surety thereon, conditioned that T. would
pay all the debis of the late firm, which condition was broken: Held,
(1) That 8., without having first paid any of said debts, or been pther-
wise specifically damnified, is entitled to recover on said bond against
the obligors therein, to the amount of such debis remaining unpaid.
" (2) In such action it is proper that the creditors of the firm should be
made parties, and that the court should, in the judgment, authorize
‘the application of the amount recovered to the payment of the debts of
‘the firm in discharge of the judgment.” .

And in Loosemoore v. Radford, the doctrine is stated in the headnote
as follows: “The plaintiff and defendant, being joint makers of the
promissory note, the defendant as principal and the plaintiff as surety,
the defendant covenanted with plaintiff to pay the amount to the payee
of the note on a given day, but made default. Held, in an
action on the covenant, that the plaintiff was entitled, though (109)
he had not paid the note, to recover the full amount of it by way
of damages.”

In the present case while the note sued on was undoubtedly given to
secure plaintif’s intestate from any loss or liability by reason of the
mortgage, it contained, further, the promisé to pay a definite sum by
a stated time, and we concur with the judge below in the opinion that
under the authorities cited and the prineiple established and sustained
by them, the plaintiff was entitled to judgment. And we agree with his
Honor also in the position that no valid defense is set up in defendant’s
answer, and no issue raised in bar -of plaintiff’s demand. As heretofore
stated, the obligation sued on is not in strictness one of indemnity simply,
but contains in addition a positive promise to pay a definite sum, and
at a specified time, and entitles the plaintiff to judgment according to
the tenor of the bond. The claim that there was a contemporaneous oral
agreement to the effect that the time could be further extended is in
direct contradiction to the written stipulation of the agreement, and
under several recent decisions of the court such a ‘position was not open
to defendant. Woodson v. Beck, 151 N. C., 145; Walker v. Cooper, 150
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N. C., 129; Walker v. Venters, 148 N. C., 388; Mudge v. Varner, 146
N. C., 147; Bank v. Moore, 138 N. C., 529.

On the question of notice raised by defendant, it will be observed
that there is no denial in the answer ‘“‘that before bringing this suit
plaintiff administrator demanded payment and settlement of the note
and mortgage,” but the allegation is “that before bringing this suit,
defendant had not been notified of any loss or damages suffered by
plaintiff.” The position of defendant in regard to the necessity of notice
before action brought applies to collateral obligations strictly of indem-
nity, and has no bearing when the suit is on an obligation which contains
in addition binding stipulations to do or refrain from doing specific
things, and on breach of which, as we have endeavored to show, neither
actual loss or the notice of it is required. An examination of the author-
ities relied on by defendant here, notably Cox v. Brown, 51 N. C., 100;

Sherrod v. Woodard, 15 N. C., 860, and others, will disclose too
(110) that even on bonds of indemnity strictly, the failure to give notice

was held not to affect a plaintifi’s cause of action at all, but only
his right to presently sue without first making demand, and in cases of
that character a demand is generally waived by an answer denying any
and all liability on part of defendant. The doctrine last referred to was
approved by this court in a recent case, Smith v. French, 141 N. C,, 1,
and its application would in any event deprive defendant of defense on
that ground. There is no error and the judgment below is

Affirmed.

Cited: Bizzell v. Roberts, 156 N. C., 275; Supply Co. v. Lumber Co.,
160 N. C., 432.

' POLLY NEWBY ET AL. v. SHADE EDWARDS.
(Filed 29 September, 1910.)

Deeds and Conveyances—Grantee—Middle Initial—Ildentity of Grantee—
Importance.

The father purchased land and had the conveyance made to his unborn
child, he and his wife, Julia A., joining in the deed of the vendor, and for
the purpose of the conveyance the child was named Julia C. The wife died
before childbirth. In an action of ejectment brought by the heirs at law of
the deceased wife against the husband, upon an issue as to whether the
wife or the child was intended as the grantee: Held, That the middle
initial was material and important, being upon the question of identity of
the grantee; that a charge to the contrary would deprive plaintiff of the
benefit of his testimony tending to show that the grantee was not his
deceased wife. )
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ArPEAL from Peebles, J., at April Term, 1910, of Oravex.

Civil action in eJectment tried at April Term 1910, Craven Superior
Court, his Honor, Judge Peebles, presiding.

These igsues were submitted

1. Is the feme plaintiff the owner in fee simple and entitled to the
possession of the lands described in the complaint? Answer: Yes.

2. Does defendant wrongfully withhold the possession of the land
from the plaintiff? Answer: Yes.

3. If so, what damages, if any, is plaintiff entitled to recover
of the defendant for wrongfully withholding possession of the (111)
land from feme plaintiff? Answer: $2.50 for whole rent, $4.16
for plaintiff.

From a judgment for plaintiff the defendant appealed.

W. D. Mciver for plaintiff.
Simmons, Ward & Allen for defendant

Browx, J. The feme plaintiff claims the land in controversy as the
heir at law of Julia, the deceased wife of defendant Shade Edwards,
who died intestate without having given birth to a child.

The land was purchased by defendant from W. G. Brinson and con-
veyed by a deed dated 11 February, 1891, wherein said Brinson, Shade
Edwards and his wife Julia A. Edwards are grantors and Julia C.
Edwards grantee.

Defendant Shade Edwards testified that he was married to Julia A.
Edwards in 1875, and lived with her for twenty-four years; that he had
never heard her called by any other name than Julia A. Edwards; that
he purchased this land from W. G. Brinson; that prior to this purchase
he had made over most of his property to his wife, Julia ‘A. Edwards,
as he was a drinking man and was afraid that he might encumber his
property while under the influence of whiskey; that he and his wife
agreed that they would have the lot described in the complaint deeded to
their unborn child, supposed to be in esse; that he paid the purchase
money and was advised by Brinson that in order to have the deed made
to an unborn child it must be named and that, thereupon, he and his
wife agreed upon the name of Julia C. Edwards; that his wife Julia died
and no child was ever born to them.

It further appears that thereafter the heirs of Brinson executed a deed
dated 23 September, 1907, to defendant for the land. Polly Newby is
one of the three heirs at law of defendant’s deceased wife.

There is much other evidence in the record introduced by both parties
unnecessary to refer to.

The seventh assignment of error is as follows: The court erred in
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charging the jury: “If you are satisfied by the greater weight of
(112) the evidence that Julia, the wife of Shade, was sometimes called

Julia Caroline and sometimes called Julia Ann, you will answer
* the first i issue, Yes, for the pla1nt1ff is the owner in fee simple, entitled
to possession of the land deseribed in the complaint, because the Supreme
Court says the middle name is no important part of anybody’s name,
and the law presumes where there was a living person to take that land
that that person was intended instead of somebody that had no exist-
ence.” The exception must be sustained. It is true that in certain cases
the initial of the second Christian name is unimportant, but this is only
in such cases where the identity is certain. If there is any question as
to the identity of the person the initial or “middle name,” becomes very
important. Patterson v. Walton, 119 N. C., 500; Gibbs v. Fuller, 66
N. C., 116; State v. Best, 108 N. C., 748; Steves v. West, 51 N. C.,
50; 29 Cyc., 264, et seq.; 5 Words and Phrases, p. 4660; Long v. Camp-
bell, 37 West Va., 665.

The instruction appears to us to make the case turn exclusively upon
the proposition that defendant’s wife was sometimes called Julia Ann
and sometimes Julia Caroline.

‘Whereas the real point in the case is as to who was the real grantee
in the deed of 11 February, 1891, defendant’s wife Julia or their unborn
child, then supposed to be in its mother’s womb. If the former then
plaintiff is entitled to recover a one-third interest in. the lot. If the
latter, then plaintiff takes nothing by her writ. This instruction further
deprives defendant of the benefit of his entire testimony explaining why
Julia C. Edwards, the grantee in the deed, was not his deceased wife.

It further deprives defendant of a very potent argument to the effect
that the deed to Julia C. Edwards was executed by Julia A. Edwards,
the wife, and that it is not likely that she would be grantor and grantee
in the same deed, and engaged in the legal anomaly of making a deed
to herself.

The credibility of defendant’s statement, and its reasonableness, is
a matter for the jury.

The matter involved is essentially one of fact to be determined by the
jury under proper instructions.

New trial.
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(113)
HENRY CLARK BRIDGERS v. W. W, ORMOND.

(Filed 29 September, 1910.)

Contracts—Interpretation—Questions of Law—Words and Phrases.

When the terms of a written contract are explicit its construction is for
the court; and the word “or” of a contract to construct a railroad from
F. to H. “to a depot to be erected within or adjacent to the present south-
ern limits of H.” will not be construed as “end,” so as to require the road
to be constructed to a depot to be erected “within and adjacent to” the
town limits, for therein the substitution of a conjunctive tor a disjunctive
attaches a qualification that necessarily changes the terms and meaning of
the contract in an essential feature.

AppeaLl from Guion, J., at April Term, 1910, of EpcrcoMsE.
Plaintiff seeks to recover $1,120 upon the followmg bonds:

$1,050.

For and in consideration of the building and equipment of. a perma-
nent standard railroad from Farmville to Hookerton, N. C., to a depot
to be erected within or adjacent to the present southern limits of the
town of Hookerton and on the south side of Contentnea Creek, within
twenty-four months from the 29th day of March, 1906, we promise to
pay to Henry C. Bridgers, or order, the sum of one thousand and ﬁfty
dollars.

It is agreed and understood that this note shall be held and kept by
W. W. Ormond, J. I. Beaman, J. E. W. Sugg, F. M. Taylor and B. F. D.
Albritton, committee, or by either of them, as may be agreed by the
others; and when said depot is erected as set out above, and said rail-
road is completed and equipped to within one-half mile of the Academy
building in the town of Hookerton, then this note shall become due and
payable, and said W. W. Ormond and others may proceed to collect the
same and hold the proceeds, to be paid to said Henry Clark Bridgers
when he shall have built and equipped said road and depot as set out
above in first paragraph; and it is further understood and stipulated that
if said Henry C. Bridgers should fail to build and equip said railroad
and erect said depot by 29 March, 1908, as first set forth herein,
then this note is to be null and void. (114)

Witness our hand and seal this 19 April, 1906.
W. W. Ormonp. (Seal.)
Erras Turwace. (Seal.)

Y. T. Ormonp. - (Séal.)

The above change in date and time for the completion of the railroad

referred to in this note was made with my knowledge and consent.

W. W. OrMoND.
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The defendant W. W. Ormond executed another note, of like tenor
and purport, for the sum of seventy and no-100 dollars. At close of
evidence the court intimated that plaintiff eould not recover, and he
submitted to a nonsuit and appealed.

John L. Bridgers for plaintiff.
Y. T. Ormond for defendant.

Brown, J. Plaintiff introduced evidence tending to prove that he had
constructed, equipped and had in operation, within the time required by
the contract, a permanent standard railroad from Farmville to Hooker-
ton, N. O., to a depot erected within the town of Hookerton and on
south side of Contentnea Creek. These facts are not controverted.

But it is contended that the contract requires that the depot shall be
erected in Hookerton “and” adjacent to the present southern limits of
the town. The learned.judge below seems to have so construed the con-
tract. We are unable to adopt such construction, as we feel unauthorized
to strike out the word “or” in the contract and substitute in its place
the word “and.”

The one purpose of a written contract is to make certain what the
contract is. “Words must not be forced away from their proper signi-
fication to one entirely different, although it might be obvious that the
words used, either through ignorance or inadvertence, express a very
different meaning from that intended.” 2 Parson Cont., 7. The terms
being explicit, the construction is for the court. Wilson v Cotton Mills,

140 N. C., 52; Banks v. Lumber Co., 142 N. C., 49.
(115)  In the phrase under -cons1derat10n an important word is the
disjunctive “or.” We have no more right to strike it out than
we have to strike out the word Hookerton.

To substitute the conjunctive “and” for it in the contract is not war-
ranted by either the uses of language or the context of the writing. There
have been such changes in the words of a written instrument when clearly
demanded by the context. Such a substitution would put upon the plain-
tiff in this case a double liability, and a condition he did not contract
for. The substitution of a conjunctive for a disjunctive attaches such
a qualification that of necessity changes the terms and meaning of the
contract, and in effect materially alters it in an essential feature.

The real purpose of the contract was to secure the building of a stand-
ard railroad from Farmville to Hookerton, and that is the only con-
sideration expressed upon its face. One of the termini was to be a depot
erected in Hookerton, or adjacent to its southern limits. There is noth-
ing doubtful or ambiguous in the words used. They plainly confer upon
the plaintiff the optional right to erect the depot in Hookerton, or if not
in Hookerton, then adjacent to its southern boundary.
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It is admitted that the plaintiff has constructed the depot and located
it within the eorporate limits of Hookerton. '

His Honor should have instructed the jury that upon the uncontra-
dicted facts as presented in this record the plaintiff is entitled to recover.

New trial.

Hoxg, J., coneurs in result.

Cited: Gilbert v. Shingle Co., 167 N. C., 289 ; Finger v. Goode, 169
N. C., 78; Potato Co. v. Jenette, 172 N. C., 5.

(116)
CORNELIUS MITCHELL v. SEABOARD AIR LINE RAILWAY COMPANY.
(Filed 29 September, 1910.)

1. Railroads—Contributory Negligence—*“Look and Listen”—Evidence.

It appearing that pldintiff’s intestate, deaf and dumb, endeavored to
rush across defendant’s track in front of a rapidly approaching train and
was killed, and that the approach of the train could readily have been
seenn by him when within eleven feet of the track, his contributory negli-
gence bars his recovery. ‘

2. Contributory Negligence—Evidence—Plaintiff’'s Proof—Nonsuit.

Contributory negligence is a matter of defense, but a motion as of non-
suit upon the evidence should be allowed when plaintiff’s own proof estab-
lishes this defense.

Appear from Cooke, J., at January Term, 1910, of FravkLIN.

Action to recover damages for personal injury. Defendant moved to
nonsuit; overruled; exception. There was a verdict for plaintiff and
from judgment rendered defendant appealed.

The facts are sufficiently stated in the opinion.

Sprudll & Holden for plaintiff.
Murray Allen for defendant.

Browx, J. All the evidence tends to prove that plaintiff, a deaf and
dumb negro man, was struck by fast passenger train sixty-six while
crossing defendant’s tracks at Youngsville; that plaintiff spends much
of his time around defendant’s station there, and is familiar with train
schedules. The evidence is plain to the effect that plaintiff stepped from
behind a box car and started across track in front of a fast coming train
without looking, or if he did look he did not heed the approach of the
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train and endeavored to rush across in front of it. There was eleven

feet space between the box car and the main line track, and a mere
glance of the eye along the track would have discovered the train.

(117) = To enter on a track and attempt to cross it under such circum-
stances is such contributory negligence as bars recovery.

This has been decided so often that it should be considered as settled.
Cooper v. R. R., 140 N. C., 209 ; Royster v. R. R., 147 N. C., 350; Daaly
v. R. R., 106 N, C,, 801; Beach v. R. B., 148 N. C., 153; Allen v. B. E.,
141 N. C., 340; Champion v. R. R., 151 N. C,, 197.

It is also equally well settled that while contributory negligence is
a matter of defense, it is proper to nonsuit plaintiff upon his own evi-
dence when the proof of such defense is thereby fully made out. Strick-
land v R. R., 150 N. C., 4; Baker ». R. R., 150 N. C., 562.

The motion to nonsuit is allowed.

Reversed.

Cited: Coleman v. R. R., post, 327; Fann v. B. R., 155 N, C,, 144,
145 ; Penninger v, R. R., 170 N. C., 476 ; Davidson v. R. R., 171 N. C,,
636.

C. L. PERRY v. SEABOARD AIR LINE RATLWAY COMPANY.
(Filed 29 September, 1910.) ‘

1. Removal of Causes—Injury to Realty—Venue.

An action against a railroad company to recover damages for burning
land is a local one in its nature and triable in the county in which the
injury occurred (Revisal, sec. 419), and upon demand in writing (Re-
visal, sec. 425) should be removed to that county if brought in a differ-
ent one.

2. Same—~Railroads.

The Acts of 1905, ch. 367, amending the Code, sec. 192 (Revisal,
sec. 424), providing that actions against railroads may be tried in the
county where the plaintiff resided at the time the cause of action arose,
expressly excludes actions for injury to lands by making it apply to other
cases than those specified in the previous sections, and does not repeal or
modify section 419 in regard to the venue of actions of this character, it
being for damages for personal injuries.

3. Same—Appeal and Error.
An appeal directly lies from the refusal of the trial judge to remove a
cause to the county in which injury to the plaintiff’s land, the subject of
the action, was committed.
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Arprav from D. L. Ward, J., at May Term, 1910, of Wirsow. (118)
The facts are stated in the opinion.

Daniels & Swindell for plaintif.
Murray Allen for defendant.

Warkegr, J. This action was brought in the Superior Court of Wilson
to recover damages for an injury to land situated in Bladen. Plaintiff
alleged that the defendant had negligently started a fire near its traek
which spread over his land and burned the.timber thereon. The de-
fendant demanded in writing, as required by Revisal, sec. 425, that the
case be removed for trial to the proper county, that is, to the county
of Bladen. This motion, called a demand in the statute, was refused
and defendant appealed.

With regard to their venus, actions are divided into local and transi-
tory. A local action is one where the prineipal facts upon which it is
founded are of a local nature, an action, in other words, the cause of
which could have arisen only in some particular county. Actions to
recover damages for injuries to land are classified as local in their
nature, because, generally speaking, the wrongful act or the damage to
the land could only have been done in the county where the land, or
some part thereof, is situated. 22 Enc. PL & Pr.,, 776. The Revisal,
sec. 419, provides as follows: “Actions for the following causes must be
tried in the county in which the subject of the action or some part
thereof is situated, subject to the power of the court to change the place
of trial in the cases provided by law: 1. For the recovery of real prop-
erty or of any form of such right or interest, and for injuries to real
property.” The negligent burning of timber on land is an injury to
real property within the meaning and intent of that section (R. R. v.
Foster, 107 Ind., 430; B. BE. v. Weeks, 81 Tenn., 148), and by its pro-
visions an action to recover damages for such an injury should be tried
in the county where the injury was committed, and where it is brought
elsewhere the court will remove it for trial to the proper county, upon
application duly made. We have recently so decided in a case
similar to this one. Cooperage Company v. Lumber Company, (119)
151 N. C., 455. But the plaintiff contends that by Laws 1905,
ch. 367, amending the Code, sec. 192 (Revisal, sec. 424), it is provided
that actions against railroads may be tried in the county where the
plaintiff resided at the time the cause of action arose, and, therefore,
-that the action was properly brought in Wilson County, and should be
tried there, and he relies on Propst v. B. E., 139 N. C., 397, to support
his contention. The cause of action in that case was transitory, not
local, in its nature, as is the cause of action in this case, and the mean-
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ing of the proviso to section 424 is that actions against railroads, where
not otherwise provided, shall be brought as therein prescribed. This
is clear from the language of section 424. It is provided in the preced-
. ing sections where actions shall be tried, having reference to the nature
of the causes of action, and without reference to the character of the
defendant as being a natural or artificial person, and then provision is
made for the trial of actions against public officers, executors and ad-
ministrators, domestic and foreign corporations. It is then provided by
section 424 that in “all other cases” the action shall be tried as therein
specified, with a different provision as to actions against railroads. We
held in Propst v. R. B., that the proviso applied to all railroads, whether
resident or non-regsident, and we necessarily referred to an action of the -
kind then under eonsideration. It was not intended to decide, and we
did not decide, that the proviso repealed section 419, or even modified it.
The expression, “in all other cases,” ex vi termini, excludes the idea
that the Legislature intended the proviso to apply to an action against
a railroad for the recovery of land, or any injury thereto, so that such
" an action will not be subject to the provisions of Revisal, sec. 419.
When an action is brought for the recovery of real property, or any
estate or interest therein, or for injuries thereto, the place of trial is
determined by the nature of the cause of action, which is local, and not
by the fact that one of the parties, the defendant, happens to be a
railroad, and, therefore, it can make no difference who the parties are,
whether natural or artifieial persons. The proviso of section 424 ig
restricted to the kind of actions to which that section applies,
(120) and was not intended to except actions against railroads from
the provisions of section 419 and 420. In Mc¢Cullen v. B. R.,
146 N. C., 568, decided in 1908, it was conceded in the opinion that an
action for a penalty must be brought in the county where the “cause
of action or some part thereof arose,” under section 420 of the Re-
visal. This would not be so unless the proviso to section 424 is to be
construed as we have said in this case it should be. We held, it is
true, in Propst v. R. R., that it embraced railroad corporations, for-
eign and domestic, and to that extent created an exception to section
423 relating to such corporations, as to all causes of action coming
within the provisions of section 424, to which it is an amendment, and
this is 8o because the language of the amendment was so comprehensive
as to take in both foreign and domestic railway corporations. The
language of the opinion must be read with reference to the particular
nature of that action, which was brought to recover damages for an
injury to the person. .
This appeal was properly taken from the order refusing to change
the place of trial. Connor v. Dillard, 129 N. C., 50.
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The court erred in refusing to grant the application for a removal
of the case to the proper county for trial. ;
Reversed.

Cited: Rackley v. Lum?)er Co., post, 178 ; Forney v. R. R., 1539 N. C.,
158; Cedar Works v. Lumber Co., 161 N. C., 606; Brady v. Brady,
1bid., 326.

H. A. ROBERSON, ADMINISTRATRIX, v. THE GREENLEAF JOHNSON
LUMBER COMPANY.

(Filed 29 September, 1910.)

1. Domestic Corporations—Principal Office—Foreign Office—Venue.
While a domestic corporation may be authorized to maintain an office at
a place beyond the State, at which some corporate meetings may be held,
it is also required to maintain a principal office in some. county in this
State, which fixes its place of residence therein for the purpose of suing
and being sued.

2. Interpretation of Statutes—Domestic Corporations—Remedial—Venue.

The purpose of Revisal, sec. 422, was not to change the provisions of
section 424, or to deny plaintiff’s right to sue a domestic corporation in
the county of his residence; but to remedy the defect of said section
424 so that a domestic corporation can be sued in the same venue as an
individual, excepting railroads in certain specified instances, and where
the venue is fixed by sections 419, 420, 421.

3. Same—Railroads.

In an action by plaintiff for damages arising from a negligent killing of
her intestate, it is immaterial to consider for the purposes of removal of
the action, whether the defendant, operating a steam railroad for hauling
its own logs, was a railroad within the meaning of Revisal, sec. 424 ; it
appearing that both plaintiff and her intestate were residents of the county
in which the action was brought at the time the cause of action accrued,
and that plaintiff was a resident thereof at the time of bringing the action.

Arppar from Guion, J., at March Term, 1910, of Marrin.  (121)

Motion of defendant heard by Guion, J., at March Term, 1910,
of Marriw, for a change of venue.

The plaintiff instituted this action against the defendant, a cor-
poration, in Martin County, to recover damagss for the negli-
gent killing of her intestate, J. W. Roberson, while in the ser-
vice of the defendant. The injuries resulting in immediate death
of Roberson were received by him in Warren County.  His
Honor found the following facts: “That the plaintiff administratrix
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and her intestate were residents of the county of Martin at the date of
the alleged death of intestate; that the Greenleaf Johnson Lumber
Company is a corporation engaged in the lumber business, with its
principal office and place of business in Warren County, and in con-
nection with its lumber business is engaged in running and operating
a steam railroad for the transportation of its own logs and lumber only,
and neither equipped for nor engaged in the transportation of passengers
thereon ; said railroad being operated under and by virtue of the special
acts of the General Assembly, Private Laws 1889, ch. 27.” Whereupon
his Honor denied the motion for a change of venue and the defendant
excepted and appealed to this Court.

No counsel for plaintiﬁc.‘
Winston & Matthews for defendant.

Manwivg, J. While section 3 of the act incorporating the de-

(122) fendant (Private Laws 1889, ch. 27) provides that Norfolk,
Virginia, shall be the place of its principal office, this Court

held in Simmons v. Steamboat Company, 113 N. C., 147: “It has been
held without reference to any express provision of law or specific re-
quirement of the charter, that it is the duty of a corporation to keep
its principal place of business, its books and records and its prineipal
officers within the State which incorporates it, to an extent necessary to
the fullest jurisdiction and visitorial power of the State and its courts, -
and the efficient exercise thereof in all proper cases which concern said
corporation.” While at the time of that decision (1893) there was no
statute specifically imposing such duty upon a corporation created
under the laws of this State, it was held that there was “a general
system of legislation” imposing such duty. But the Act of 1901, now
section 1179, specifically requires that, “Every corporation shall main-
tain a principal office in this State, and have an agent in charge thereof,
wherein shall be kept the stock and transfer books for the inspection
of all who are authorized to see same, and for the transfer of stock,”
and the same act, now section 1176, Revisal, provides the method to
be pursued to change the location of the principal office from one place
in the State to another in the State. Although a domestic corporation
may be authorized to maintain an office at some point beyond the State,
at which some corporate meetings may be held, under our present
statutes the corporation is not absolved from the duty of maintaining a
principal office in some county in this State, which fixes its residence
in such county for the purpose of suing and being sued. Garrett ».
Bear, 144 N. C., 23. The words “principal place of business,” as used
in section 422, Revisal, must be regarded as synonymous with the words
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“principal office,” as used in sections 1137, 1176, 1179, and other sec-
tions of the Revisal. The purpose of section 422, Revisal, was not to
change the provisions of section 424, Revisal, or to deny to a plaintiff
the right to bring his action against a domestic corporation in the
county in which he resides, except, of course, in those causes of action
where the venue for trial ig particularly fixed by other sections of the
Revisal, such as sections 419, 420, 421, Revisal. Propst v. BE. B.,

139 N. C., 397. The sole purpose of th1s section was to remedy (123)
a defect m our statute law, as contrued in Cline v. Mfg. Co.,

116 N. C., 837; Alliance v. Murrell, 119 N. C., 124, in which cases it
was held that a domestic corporation had no residence within the mean-
ing of section 424, Revisal (Code, sec. 192), although it had a principal
office or place of business in the State and, being without a legal resi-
dence in any particular county in the State, it could be sued to its
great inconvenience and loss, by a non-resident in any county desig-
mnated in the summons. This defect was remedied; and a domestic
corporation can be sued in the same venue as an individual, except
railroads under the proviso of section 424, Revisal. His Honor also
finds that the intestate, at the time the injury was received resulting
in his death, was a resident of Martin County, and that the plaintiff
his administratrix, was a resident of the same county at the commence-
ment of the action. It is immaterial, in determining the proper venue
of this action, to decide whether the defendant is a “railroad” within
the meaning of that word as used in the proviso to section 424, Re-
visal, it being alleged that the plaintiff, an employee, was negligently
killed on defendant’s lumber road, because if a “railroad” (as that word
is applied in Blackburn v. Lumber Co., 152 N. C., 361, and cases cited),
Martin County was the residence of the plaintiff and her intestate at the
time the cause of action acerued; and if not a “railroad,” then the
action was properly brought in that county, as the plaintiff resided
therein at the commencement of the action. We think his Honor prop-
erly denied the motion of defendant to change the venue, and his judg-
ment is /

Affirmed.

Cited: Rackley v. Lumber Co., post, 178; Smith wv. Patterson 159
N. C, 112,
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(124)
W. H. POWELL v. NORTH STATE MUTUAL LIFE INSURANCE COMPANY.
(Fited 6 October, 1910.)

1. Appeal and Error—Exceptions to Charge—Allowable—Final Judgment—
Two Appeals.

While an exception to a charge should ordinarily be reserved until a
final judgment and an appeal taken from the judgment, in this case it is
desirable, if not necessary, for the court to pass upon the exception in con-
sidering the appeal in the same cause by the adverse party from the refusal
of the lower court to sustain a motion for judgment upon the verdict, the
latter appeal depending upon the correctness of the charge.

2. Insurance—Policy Contract—Ambiguity—Issues—Evidence, How Con-
sidered. '

While in interpreting a written policy of life insurance any ambiguity
or doubt as to the true meaning of the words employed is to be construed
favorably to the insured, it is not so as to the evidence in the trial of the
issues before a jury; and an instruction that they should allow to the
plaintiff a more favorable consideration of the evidence than to the defend-
ant, and resolve any doubt in his favor, is erroneous.

3. Insurance~—Policy Contract—Issues Determinative.

When, in an action to recover upon a policy of life insurance, the plead-
ings raise an issue as to whether there had been a delivery of the policy
sued on, that issue should be directly submitted to and passed upon by the
jury, the issues as to whether any recovery may be had on the policy, being
dependent upon the answer to that issue.

4, Same—Policy Stipulations. -

When the pleadings raise an issue as to the delivery of a policy, and
there is evidence as to whether there had been a delivery, such as fraud in
the procurement, etc., of the policy, the subject of the action, the indis-
putable clause is but one of the terms of the policy dependent for its
efficacy upon the valid delivery thereof, which should first be shown.

[&]

. Insurance—Policy Contract—Delivery—Regulations—Fraud—Evidence.

‘When the policy of life insurance states that it is “based upon the pay-
ment of premiums in advance,” and there is evidence tending to show that,
by the rules and regulations of the company, a new examination of the
insured is required if it is not delivered within sixty days; that the pre-
mium must be paid on its delivery, and that it can not be delivered unless
the applicant is in good health ; that none of these requirements were com-
plied with and the policy was delivered when the insured was sick, only a
few days before his death, it is sufficient upon the issue as to whether there
had been a valid delivery of the policy sued on.

6. Insurance—Principal and Agent—Rules and Regulations—Knowledge
Presumed.

An agent of a life insurance company is presumed to have knowledge of
the company’s rules and regulations relating to the delivery of policies,
and the law requires that he shall act in good faith when he is dealing
with the company in his own behalf.
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7. Insurance—Policy Contract—Delivery—Requirements.
A requirement in a written policy of life insurance that the policy shall
not be effective until there has been a delivery thereof, is valid and bind-
ing, and the delivery must be either actual or constructive.

Appear from Cooke, J., at November Term, 1909, of Epas- (125)
COMBE.
The facts are sufficiently stated in the opinion.

F. 8. Spruill for plaintiff.
Rouse & Land and Gilliam & Gilliam for defendant.

PLAINTIFE'S APPEAL.

Warker, J. This action was brought to recover five thousand dollars,
the amount of an insurance policy alleged to have been issued by the
defendant on the life of Henry D. Teel. The defendant denied that
the policy had ever been delivered to Henry D. Teel, and that it had
ever become a binding contract between the parties. It averred in the
answer that Teel, in his apphcatlon had made a false and material
representation as to his habit of usmg opium or any of its preparations,
with the fraudulent intent of procuring the policy to be issued to him,
as he knew, at the time of making the statement, that it was false..
Issues were submitted to the jury which, with the answers thereto, are
as follows:

1. Did Henry Teel, in his application for the policy, represent that he
did not then have and never had any habit of taking opium or any of
its preparations or any narcotics? Answer: No.

2. Did Henry D. Teel, on the date of said application, have
the habit of taking opium or any of its preparatlons or any (126)

narcotics? Angwer: No.

3. Was said representation a material 1nducement to the issuing of
the policy by the defendant? Answer: No.

4. Did Henry D. Teel, on the 10th day of May, 1907, have the habit
of taking opium or any of its preparations or any narcotics? Answer:
No.

5. Was the delivery of the policy to Teel fraudulent? Answer: No.

6. Did the defendant company, either on the date of the issuing of
said policy or the receipt of the note for the first premium, have any
knowledge that H. D. Teel had the habit of taking opium or any of its
preparations or any narcotics? Answer: No.

In the charge to the jury the court gave the following instruction:
“You are instructed that the testimony in this case must be viewed
most favorably for the plaintiff; and whenever you are in doubt or un-
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certainty in respect to the evidence, the same must be solved in favor
of the insured.” The defendant excepted, and after the verdict was re-
turned, moved for a new trial, upon the ground that the said instruction
was erroneous. The court refused the motion and the defendant again
excepted. The defendant then moved to set aside the verdict upon the
third, fourth and fifth issues. The motion was granted and the case
continued for trial upon-those issues. The defendant reserved its ex-
ception to the refusal of the motion for a new trial. The plaintiff
moved for judgment upon the remaining issues, that is, the first, second
and sixth. This motion was denied. The plaintiff having excepted
and appealed, the defendant also appealed.

If the plaintiff is otherwise entitled to judgment upon issues one, two
and six, we think the court erred in giving the instruction to which
exception wag taken by defendant. As the plaintiff has appealed from
the refusal of the court to render judgment in his favor, it becomes
necessary to consider the defendant’s appeal in connection with the

plaintiff’s, although the general rule is that a party can not appeal from
' an order refusing a new trial until there is judgment, but should
(127) reserve his exception until the case is ripe for an appeal by
him, The eircumstances of this case, though, as we have said,
make it necessary and desirable that both appeals should be heard, as
we can not well pass upon the plaintiff’s motion without first ascertain-
ing if there has been a valid verdict upon which a judgment can be
entered. If we should decide for the plaintiff and enter judgment,
without considering the defendant’s exception to the charge, we might
afterwards decide that the defendant’s exception was well taken, which
would involve a new trial and thus produce confusion, as judgment
would already have been rendered for the plaintiff.

The instruction of the court that the evidence should be viewed
most favorably for the plaintiff, and if the jury are in doubt or un-
certainty in respect to the evidence, they should solve the doubt in favor
of the insured, was erroneous. Asbury v. B. E., 125 N. C., 568.  There
is no rule of law giving the plaintiff such an advantage over the de-
fendant. We presume his Honor had in mind the rule which requires
insurance policies to be construed favorably to the insured, when there
is any ambiguity or doubt as to the true meaning of the words which
are chosen by the insurance company to express the terms of the con-
tract. Bank v. Insurance Co., 95 U. 8., 673. When a motion to non-
suit is made, the testimony is construed most favorably to the plaintiff,
but not 80 as to the evidence in the trial of issues before a jury. In this
case the court correctly instructed the jury as to the burden of proof,
but went too far in telling them to allow to the plaintiff a more favor-
able consideration of the evidence than to the defendant, and to resolve
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any doubt in his favor. This entitles the defendant to a new trial upon
the issues, and the plaintiff, consequently, is not entitled to judgment.
But there is another reason which sustains the refusal of the court
to render judgment for the plaintiff. The defendant, in its answer,
denies that the policy was ever delivered or that any contract of
ingurance was made, and that question should be settled by the submis-
sion of proper issues to the jury before there can be any judgment for
the plaintiff. Bryant v. Insurance Co., 147 N. C,, 181. If there was
no contract of insurance either because the policy was not de-
livered or for any other reason, such fraud in its procurement, (128)
the indisputable clause providing that the policy shall be abso-
lutely incontestable from date, can be of no avail to the plaintiff. The
indisputable clause is but one of the terms of the contract of insurance,
and if there was no contract, there can, of course, be no such stipulation.
We need not eonsider the clause with a view of determining its validity
and effect, for the jury may find, under proper instructions, that there
wag no contract between the parties, and we are of the opinion there
was evidence fit to be considered and tending to show that there was no
such contract. The policy states that it is “based upon the payment
of premiums in advance,” and the witness Adams, one of the agents of
the company, as partner of H. D. Teel, testified that, by the rules and
regulations of the company, if a policy has not been delivered within
sixty days, a new examination of the applicant by a physician is re-
quired; that the premium must be paid when the policy is delivered,
and that a policy can not be delivered unless the applicant is then in
good health, There was other evidence that the conditions, upon which
the policy was to take effect, were not complied with. This cage, as now
presented, is not like Rayburn v. Casualty Co., 138 N, C., 379, nor is
it like Kendrick v. Insurance Co., 124 N. C., 317, and Grier v. Insurance
Co., 132 N. C., 545, where the policies had been delivered. In those
cases there was no dispute as to the fact of delivery and no suggestion
of fraud, and in Grier’s case there was a special provision in the ap-
plication by which the contract was completed when the policy was
issued. H. D. Teel was agent or local manager of the defendant at Tar-
boro, N. C., and is presumed to have known the rules and regulations
relating to the delivery of policies. His position with respect to the
company required that he should act in good faith (Sprinkle v. In-
surance Co., 124 N. C., 405, 16 A. & E. Enc., 2 Ed., 912), if it did not
require that he should disclose to the company any material change in
his physical condition, that is, such as he knew would “naturally influ-
ence the judgment of the company in making the contract at all or in
estimating the degree or character of the risk, or in fixing the
rate of premium.” Bryant v. Insurance Co., 147 N. C., 181; (129)
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Fishblate v. Fidelity Co., 140 N. C., 589. At the time the policy
is alleged to have been delivered, if there was any delivery, H. D. Teel
was in a precarious condition of health and in his last illness, as he
died a day or two afterwards.

If all the terms of the contract have been agreed upon with the
intention that the contract shall take effect, the formal delivery of the
policy by the insurer and its acceptance by the insured, are not essential
to its validity, but if it is provided that the contract shall not become
effective until there has been a delivery of the policy to the applicant, it
will not be binding until delivery, either actual or constructive. 16
A. & E. Enc. (2 Ed.), 855, and cases in note. “Whether an insurance
policy has or has not been delivered after its issuance so as to complete
the contract and give it binding effect, does not depend upon its manual
possession by the assured, but rather upon the intention of the parties
as manifested by their acts or agreement. As a general rule, whenever
one parts with the custody and control of anything with the intention
at the time that it shall pass into the possession of another, its delivery
to such other person has, in contemplation of law, become complete.
The manual possession of the thing which it is intended to deliver is a
matter of little consequence. Such possession may exist without any
legal delivery, and it may not exist where a legal delivery has been
effected. The controlling question is not who has the actual possession
of the policy, but who has the right of possession.” So we held in
Waters v. Annuity Co., 144 N. C., 669, that “a binding acceptance can
be, and frequently is, indicated by the mailing of a letter in duie course
containing an unconditional acceptance, or by sending a policy to an
agent with instructions for unconditional delivery, where there is no
contravening stipulation in the contract itself.” Assurance Co. v. Mec-
Arthur, 116 Ala., 659; Insurance Co. v. Babcock, 104 Ga., 67; 67 Am.
St. 184. We also said in Waters' case, supra, that “where a pol-
icy which complies with the application has been unconditionally de-

livered, in the absence of fraud, it is held to be conclusive
(130) evidence that the contract of insurance exists between the par-

ties.” We do not see why an insurance company may not stipu-
late in its agreement to insure, that its risk shall not begin until some
definite time in the future, or until some specified act has been done.
Insurance Co. v. Babcock, supra. There are peculiar facts and circum-
stances in this case which may have an important bearing upon the
question as to the delivery of the policy or the completion of the con-
tract.

It is eonsidered by us, as necessary to a determination of the rights
of the parties, that issues should be submitted to the jury, with proper
instructions from the court, as to the consummation of the contract by
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delivery of the policy or otherwise. We will not undertake to formulate
the issues, as we could not well do so without anticipating what the
course of the next trial will be.
No error.
DEFENDANT'S APPEAL.

Warker, J. It follows from what we have said in the plaintiff’s
appeal, that there must be a new trial of the case upon all the issues,
and it is so ordered.

New trial.

Cited: Mfg. Co.v. Assurance Co., 161 N. C., 1003 Pender v. Ins. Co.,
163 N. C., 100; Gardner v. Ins. Co., tbid., 373; Ins. Co. v. Woolen
Mills, 172 N. C,, 539 ; Trust Co. v. Ins. Co., 173 N. C., 568.

CHADBOURN SASH, DOOR AND BLIND COMPANY v. C. E. PARKER.
(Filed 6 October, 1910.)

1. Homestead—Actions to Declare Void—Parties—Independent Action—
Procedure. .

After judgment obtained, the judgment debtor conveyed his lands to
defendant who had the sheriff to lay off homestead of the judgment debtor
in the lands seized by the sheriff under execution; the judgment creditor
brings his action against defendant and the sheriff to have exemption
declared void. - Held, An independent action was properly brought, the
vendee and sheriff being the parties to be affected and not parties to the
original action of debt; and if a motion in the cause were held proper, the
court would treat the present action as such and regard the summons a
notice thereof. '

2. Homestead—Action to Declare Void—Independent Action—Procedure.

An action brought to declare null and void a homestead laid off, under
execution, in the lands of a judgment debtor, does not fall within the pro-
visions of Revisal, 699, relating to an erroneous valuation or irregularities,
and hernce the plaintiff’s remedy is not by exception to the valuation of the
allotment, and the prineciple of res judicate therein has no application.

3. Homestead—Exemption Right—Estates.

A homestead in lands is not an estate therein, but a “mere exemption
right.” )

4, Homestead—Judgment Debtor—Vendee—Execution—Constitutional Law.
To claim a homestead in lands (Constitution, Art. X, sec. 2) it must be
owned and occupied by and allotted to the claimant at the time of the issu-
ance of the execution; and the vendee of a judgment debtor can not claim
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and have laid off a homestead in the lands conveyed as against a levy by
the sheriff thereon under a judgment had against the vendor prior to his
deed.

5. S8ame—Constitutional Law—Legislative Interpretation—Precedents.

A legislative construction of the Constitution, though not binding on the
courts, is entitled to great weight. Revisal, 686, is in accordance with the
views of the court, and expresses the proper construction of Constitution,
Art, X, sec. 2. '

(181)  Avpmar from Whedbee, J., at July Term, 1910, of NEw
HaNOVER.
The facts arve sufficiently stated in the opinion.

Davis & Davis for plaintiff.
S. M. Empie for defendant.

Crarg, C. J. The plaintiff docketed a judgment against defendant
Parker in New Hanover 7 December, 1908. Subsequently said Parker
and wife conveyed his lot in Wilmington in said county to the defend-
ant Pae by deed which was duly registered 20 January, 1909. On 30
January, 1909, execution issued*upon plaintiff’s judgment, whereupon
the defendant Pae, who was in possession under his deed from Parker,
demanded that Parker’s homestead be allotted to said Pae. This the
sheriff proceeded to have done over the plaintiff’s objection. This is a

proceeding against Parker, Pae and the sheriff to have said allot- .
(182) ment declared void and to direct the sheriff to proceed to sale
of said lot under the execution in his hands.

The defendants move to dismiss on the following grounds:

(1) That the plaintiff should have proceeded by a motion in the
cause. But the defendant Pae and the sheriff were not parties to the
original cause and they are the parties to be affected by this proceed-
ing. The defendant Parker has no interest to be affected, for all his
interest in the land has been conveyed to the defendant Pae. In
Formeyduval v. Rockwell, 117 N, C., 320, and Adrian v. Shaw, 82 N.
C., 474, both relied on by the defendants, the proceeding for the same
purpose as herein was by summons. But if it could serve any material
purpose to proceed by motion in the cause, the court would not dis-
miss this proeeeding but would treat it as a motion and the summons as
a notice. Jarman v. Saunders, 64 N. C., 367.

(2) That the plaintifi’s remedy is by exception to the valuation
and allotment, and (3) that this not being done, the allotment is res
judicata. But these, as well as the first ground (above given) are
based upon a misconception of this proceeding, whiech is not to call
into question the allotment for erroneous valuation or irregularities
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under Revisal, 699, but to have the allotment declared null and void,
because the lot was not “owned and occupied” by the defendant in the
execution and because the defendant Pae was not entitled to have
Parker’s homestead allotted to defendant Pae.

(4) The last exception is that Parker’s homestead in the land could
be set apart and allotted to Pae. This presents the real question in the
case.

Revisal, 686 (Laws 1905, ch. 111), provides: “Conveyed Homestead
not Exempt, when.—The allotted homestead shall be exempt from levy
80 long as owned and occupied by the homesteader, or by any one for
him; but when conveyed by him in the mode authorlzed by the Consti-
tutmn Article X, sec. 8, the exemption thereof ceases as to liens at-
taehmg prior to the conveyance. The homestead right being indestruct-
ible, the homesteader who has conveyed his alloted homestead can have
another allotted, and as aften as may be necessary: Provided,
this does not have any retroactive effect.” (133)

Leaving out unnecessary words, Article X, sec. 2 of the Con-
-stitution, as applicable to this case, reads as follows: “Every homestead,

to be selected by the owner thereof, . . . owned and occu-
pied by any resident of this State, and not exceeding the value of one
thousand dollars, shall be exempt from sale under execution, or other
final process on any debt.”

Clearly the Constitution intends that the homestead shall be exempt
only from and after its selection by the owner, and then only such land
shall be exempt as shall be owned and occupled by a resident of this
State.

So that, accorchng to the true 1ntent and meaning of the Constitu-
tion, land must be selected by the owner and allotted before it becomes
exempt. But it must also be both owned and occupied by the home-
steader, and this at the time of issuance of the execution.

Certainly the defendant Parker was not entitled to have a homestead
allotted in land which he had ceased to own and occupy, nor could

“he convey to Pae a right which he did not possess himself.

Even if the homestead had been allotted to Parker before he conveyed
to Pae, when thereby he ceased to be “owner and occupier,” his right
of homestead in that land ceased, just as it would if he had ceased
to be a “resident of this State,” which is the third qualification (in ad-
dition to “owner and occupier”) required by the Constitution to entitle
one to be a homesteader. Indeed, even when a homesteader has the
above three qualifications, and the homestead has been allotted to him,
the homestead may cease as to so much of the homestead as becomes in
excess of $1,000 by reason of betterments or enhancement in values.
Van Story v. Thornton, 110 N. C., 14; Shoaf v. Frost, 116 N, C., 677;
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McCaskill v. McKinnon, 125 N. C., 184; Revisal, 691. While the
homestead right is indestructible, the particular homestead itself may
cease, in whole or in part, in the ways just stated.’

Chapter 111, Laws 1905, now Revisal, 686, is a clearly expressed

legislative construction in accordance with the above views.
(1384) This Court had expressed the same view in Fleming v. Graham,

110 N. C,, 874, and practically to same effect are Allen v. Bolen,
114 N. C., 565, dnd the reasoning in Jones v. Britton, 102 N. C., 169,
and other cases’ which have held that the homestead is a “stay of
execution” and “a_determinable exemption.” Bank v. Green, 18 N. C,,
247, and other cases. It is true that a different view was held in
Vanstory v. Thornton, 112 N. C., 196, by a divided court, and other
cases since (usually with two dissents). The original ease which so
held, Adrian v. Shaw, 82 N. C., 474, was put upon the ground that the
homestead was an “estate in land,” which has been repeatedly over-
ruled since and the doctrine held that it is a “mere exemption right.”

In this state of uncertainty, the Legislature of 1905 thought that the
public interest required that the matter should be settled and ex-
pressed what was, we believe, the preponderating opinion of the bar of
the State by the enactment of chapter 111, Laws 1905 (now Revisal,
686). The bill was introduced in the Senate by Senator (since Judge)
D. L. Ward, and was favorably reported by Senator O. F. Mason for
the Judiciary Committee. In the House, Judge B. B. Winborne, for
the Judiciary Committee, reported it favorably with the proviso added,
which amendment was accepted by the Senate. The Judiciary Com-
mittee in both houses were more than ordinarily numerous and able.
There appears to have been no minority report and the bill was passed
unanimously in both houses.

We would not be understood as holding that the legislative con-
struction is binding on this Court, but it is always held that such con-
struction is entitled to great weight. Especially is this so, when it is
a legislative construction of a constitutional provision in which eminent
lawyers have concurred and the decisions of the Court have not been -
uniform. Besides the Constitution does not define the procedure for
securing and allotting the homestead, but left it to be provided by
the Legislature. In these circumstances, we should be slow to-hold an
act unconstitutional, for the United States Supreme Court has held that
no act should be so held unless it is “proved beyond all reasonable
doubt.” Ogden v. Saunders, 12 Wheaton, 213, Cooley Cons. Lim. (7
Ed.), 254.

Indeed after full consideration we think the Act of 1905 (Re-
(135) visal, 686) expresses the proper construction. That act has been
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acquiesced in, and not questioned, for five years. We think the matter
should be deemed finally settled as therein expressed.

If the homestead was an “estate” the homesteader would destroy
his right if he conveyed the allotted land, thenceforward depriving his
children and himself of this constitutional protection, or else he could
have a half dozen homesteads, successively taken, but all in force, when
the Constitution gives him but one. "

The judge properly held that the land in the hands of Pae was not
exempt from sale under the execution against Parker.

Affirmed.

Cited: Fulp v. Brown, post, 533; Davenport v. Fleming, 154 N. C.,
293, 295; Rose v. Bryan, 1537 N. C,, 174 Dalrymple v. Cole, 170 N. C
107, Brow% v. Harding, 171 N. C,, 690 Watters v. Hedgpeth 172
N. O, 812; Kirkwood v. Peden, 173 N. C, 462.

M. B. HUGHES, Sk, 7 AL. v. D: T. PRITCHARD ET AL.
(Filed 6 October, 1910.)

1. Process—Infants Under Fourteen—Service—Guardian Ad Litem.

It appearing on appeal that the trial judge set aside a final judgment in
proceedings to partition land, because there were certain infants under the
age of fourteen who were not personally served as required by the statute,

_ the judgment is affirmed, though a guardian ed litem had been appointed
and served with process.

2. Same—interprq’cation of Statutes.

Revisal, sec. 441, validating decrees and judgments in civil actions and
special proceedings in which there was no personal service of summons on
infant defendants, does not cure the defect of failing to meet the require-
ments of the statute where neither the infants nor any other person in
their behalf are served with summons.

3. Process—Infants Under Fourteen—Legislation.

The reason that under the age of fourteen is fixed by the statute as that
wherein service of summons should be personally made on infants, etc, is
one-for the Leg1slature Ita lex est scripta.

4. Process—lnfants Under Fourteen—Partition—Final Judgment—Meri-
torious Defense—Representatlon——Estoppel.

While a final judgment in proeeedmgs to partition land is ordmarﬂy
merely voidable as against infants under fourteen not personally served
with summons as required by the provisions of the Revisal, secs. 440(2),
406, the order of the trial court in setting aside the judgment as to the
infants will not be disturbed on appeal, it appearing that the action is
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between the original parties and that no rights of third persons have inter-
vened; that they had a meritorious defense, claiming an equitable estate
in the lands partitioned; that though a guardian ad litem had been ap-
pointed, he made no real defense; and held, that the doctrine of represen-
tation, the parties being in esse, and of estoppel, is inapplicable. (Lark-
ins v. Bullard, 88 N. C., 85, cited and approved; Roseman v. Roseman, 127
N. C., 494, cited and distinguished.)

(136)  Appear from Ferguson, J., at March Term, 1910, of Campzx.

This was a motion made in a special proceeding to set aside
the final decree theretofore entered, appealed to the Superior Court of
Camden and heard in term. The defendants, other than D. T. Pritch-
ard, moved before the clerk of the Superior Court of Camden to set
aside and vacate the final decree, report of commissioners and order.
of partition in the special proceeding for partition, begun in said court
on 9 June, of 1898. Upon the aflidavits and records offered before him,
his Honor found the following facts:

At Spring Term, 1896, of Camden, M. E. Hughes and M. E. Hughes,
Jr., commenced action against D. T. Pritchard to recover an undivided
two-thirds of that certain tract of land in Camden County, known as the
D. L. Pritchard home place of five hundred acres and set up a parol
contract and recovered an undivided two-thirds of the said tract of land
against the said D. T. Pritchard.

On 9 June, 1898, the said plaintiffs commenced a special proceeding
before the clerk of the Superior Court of Camden for partition of said
tract of land, in which these plaintiffs alleged that they were owners of
two-thirds interest, and D. T. Pritchard the owner of the other one-
third, making D. T. Pritchard and all of his children party defendarits.
That the summons was served upon them by the sheriff of Camden

County, on D. T. Pritchard and each of the children personally,
(137) by the sheriff reading the summons to each of them, and by

leaving a copy of the summons with D. T. Pritchard, Wlth whom
the children resided.

D. T. Pritchard was appointed by the court guardian ad litem
for the infant defendants and declined to serve. On 23 June, 1898,
the court appointed M. B. Hughes, guardian ad litem of William, John
Franklin, George, Judson, Sanborn, Iva and Florine Pritchard. That
summons was issued for M. B. Hughes, guardian ad litem for said de-
fendants, and he accepted service upon the said summons.

The said M. B. Hughes, guardlan ad litem for the infant defendants,
filed an answer for them, which is made a part of the findings of this
Court. There was no copy of the summons left with either of the
infant defendants. It was adjudged by the court that the plaintiffs -
and D. T. Pritchard owned the said tract of land as tenants in com-
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mon, and that the plaintiffs own two-thirds, and defendant, D. T.
Pritchard, owns one-third thereof. The commissioners appointed in
the order at the time failed to serve and make partition. In lien of
them was appointed John Jacobs, H. D. Sawyer and S. R. Edney, whe
went upon the lands, after being duly sworn by the said sheriff, and
made division of said lands, and filed their report with the clerk of the
" Superior Court.

That the report of the commissioners remained on file from 30 August,
1898, until its hearing on 21 November, 1898. That notice was served
on each of the defendants personally, no copy being left with any of the
infant defendants, at which time defendants appeared and filed excep-
‘tions to the confirmation of the report. Said objections are made a
part of the findings of this court.

Objections were overruled.

“That afterwards counsel was employed and appeared in the name of
all the defendants, who gave notice of appeal, and the same was ap-
pealed to the Superior Court at term. The court finds the ages of
the infant defendants as set out in the petition for partition of said
lands in this cause.

“Upon the hearing of the appeal before Coble, J., he found the facts
and filed his judgment, which is made a part of the findings of this
Court. Upon the foregoing findings, the court is of the opinion
that the infant defendants under fourteen years of age were not (138)
properly served and are not bound by the judgment. And that
the interest of D. T. Pritchard and the infant defendants were adverse.

“Tt is, therefore, ordered and adjudged by the court, upon motion
of H. 8. Ward and W. A. Worth, that the judgment be vacated as to
the infant defendants, who at the time of the alleged services, to wit,
on 11 June, 1898, were under fourteen years of age, and that the plain-
tiffs pay the cost of these proceedings, to be taxed by the clerk of this
court.”

It further appears, from the petition filed on 13 June, 1898, that the
plaintiffs, as petitioners, alleged that the plaintiffs and defendant, D.
T. Pritchard, were tenants in common of the land described therein,
the plaintiffs owning two undivided thirds and the said D. T. Pritchard
owning one undivided third; that the land was capable of actual parti-
tion; that the plaintiffs desire to have their said part set apart to them
in severalty; that Mary E. Hughes, Sr., owns a life estate in the two-
thirds part, and Mary E. Hughes, Jr., owns the remainder in fee of the
two-thirds part; that the defendant Alice is the wife of D. T. Pritchard
and the other defendants (eleven in number) are their children and
heirs at law of D. T, Pritchard; of these, four, whose names are given
were over twenty-one years of age, three under twenty-one, but over
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fourteen, and four under fourteen years of age. The summons was
served upon the defendant, as appears by the return of the sheriff, in
the manner found by his Honor. Prior to the institution of the special
proceedings, the plaintiffs had brought suit and it had been ended by
a final judgment (122 N. C., 59), establishing their equitable title to a
two-thirds interest in the land sought to be partitioned. D. T. Pritch-
ard was the owner of the legal title, but these plaintiffs in that action
attached to it a parol trust in their favor for a two-thirds interest.
D. T. Pritchard was the sole defendant to that action. They also
recovered a judgment against him for something over $1,000 for rents
received by him and held for plaintiffs. The infant defendants in the
special proceeding claim that their father is the holder of the legal
title in trust for them and that the plaintiffs were fixed with notice
of their equitable title, because in the very action in which they
(189) established their equitable title, the witnesses of the plaintiffs
testified to the terms of the trust, upon which D. T. Pritchard
held the legal title, to wit, two-thirds for the plaintiffs and one-third
for the children of D. T. Pritchard. Upon the foregoing facts, his
Honor granted the motion of such of the defendants as were, on 11
June, 1898, under fourteen years of age, and denied it as to the other
defendants. From the judgment of his Honor the plaintiff appealed to
this Court. - ‘

Pruden & Pruden, J. C. B. Ehringhaus, and E. F. Aydlett for plain-
tiffs.
W. A. Worth and H. 8. Ward for defendants.

Manwing, J.  In the consideration of the question presented by this
appeal, neither the rights of a stranger to the proceeding nor the rights
of a purchaser for value without notice, are involved; the only parties
interested are the original parties to the special proceedings. After
the final judgment in the special proceeding was entered, the plaintiffs
had execution to issue on their money judgment recovered in the
previous action against D. T. Pritchard, and, after having his home-
stead allotted in the part allotted to him in the special proceedings,
purchased the excess at a nominal sum at execution sale and took deed
therefor. They claim now under that deed. The record of the special
proceedings presents some unusual features. While D. T. Pritchard,
his wife and all his children are made parties defendant, infants and
adults, it is distinetly alleged that the only tenants in common of the
land described in the petition are the plaintiffs owning a two-thirds in-
terest, and the defendant, D. T. Pritchard, owning a one-third interest.
The only ground even suggested in the petition why the children of D.

114



N.C.] FALL TERM, 1910.

HueHES . PRITCHARD.

T. Pritchard are proper parties is that they are the “heirs at law” of
their living father. No relief is asked as to them; no estate, legal or
equitable, in fee or for life, present or contingent, is alleged to be theirs,
but it is particularly stated in the petition that the defendant, D. T.
Pritchard, is the owner of the other one-third interest. There are other
irregularities in the proceedings. The summons for the guard-

ian ad litem was issued on 23 June, 1898, returnable 28 June; (140)
service accepted 24 June, 1898 ; the answer filed by him is verified

20 June, 1898 ; the order of the court directing partition in the propor-
tions stated in the petition is made 28 June. Having received notice
of the equitable estate of the infants in the action brought by the plain-
tiffs to establish their own equitable title, it is not difficult to discover
the purpose that prompted them to make these infants party defendants,
and to now insist that, having been parties, though with no allegation
of any interest in the subject-matter of the litigation, they are concluded
by the judgment because they were parties to the record. Within ten
days after the final order confirming the petition, the plaintiffs caused
execution to be issued on their money judgment against D. T. Pritchard
and purchased, for a small sum, the excess over the homestead at the
execution sale, as before stated, and assert title thereto under the deed
made to them by the sheriff. Unless constrained to do so by well-settled
principles of law, approved by the decisions of this Court, we are un-
willing to sanction the method pursued and to conmsummate, by our
decision, the apparent wrong to these infants, for to do so would be,
first, to bind them and then to take from them their estate. Proceeding
now to consider the grounds upon which the learned counsel of the plain-
tiffs seek to sustain the finality of the judgment in the special proceed-
ings for partition, and the freedom from impeachment by these infants
of those proceedings, it is contended that as some of the defendants to
that proceeding, adults as well as infants over fourteen years of age,
having the same interest in the litigation as the infants under fourteen
years of age, were properly served with summons, the court had jurisdie-
tion to appoint, and did appoint, a guardian ad litem for all the infant
defendants, and, he having answered, the infants under fourteen years
of age are concluded by the judgment of the court as effectually as if
they had been personally served; and this contention is rested upon the
provisions of section 406, Revisal, Code, sec. 181; Bat. Rev., sec. 59,
c. 17; Acts of 1871-2, ch. 95, sec. 2. This result, it is contended, would
follow notwithstanding there was a failure to serve the summons upon
these infants in the manmner prescribed by section 440 (2) of
Revisal. In its final analysis, this contention means that no (141)
service of summons on infants under fourteen years of age need

be made where there are other persons defendant, upon whom proper
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service has been made; and that the court may appoint a guardian ad
litem for them and render judgment which will effectually conclude
them. This contention, if sound, would require the prescribed service
upon infants under fourteen years of age to be made only in those civil
actions or special proceedings where such infants are the sole defendants.
Such a construction of the statute we do not find supported by any
decision of this Court, nor is it in accord with the adjudications of
other courts. On the contrary, in Moore v. Gidney, 75 N. C., 34,
Bynum, J., in speaking for the Court, said: “When infant defendants,
in a ecivil action or special proceeding, have no general or testamentary
guardian, before a guardian ad litem can be appointed, a summons
must be served upon such infant and a copy of the complaint also be
served or filed according to law.” Then, after discussing the procedure
preseribed by section 406, Revisal, he continues in these forceful words:
“So careful is the law to guard the rights of infants and protect them
against hasty, irregular and indiscreet judicial action. Infants, are,
in many cases, the wards of the courts, and these forms, enacted as safe-
guards thrown around the helpless, who are often the victims of the
crafty, are enforced as being mandatory, and not directory only. Those
who venture to act in defiance of them, must take the risk of their action
being declared void or set aside.” Nicholson v. Coz, 83 N. C., 44;
Matthews v. Joyce, 85 N. C., 2585 Young v. Young, 91 N. C., 359;
Ward v. Lowndes, 96 N. C., 8367; Carraway v. Lassiter, 139 N. C,, 145 ;
White v. Morris, 107 N. C., 98 ; Stancil v. Gay, 92 N. C., 462; Gulley v.
Macy, 81 N. C., 856. In Carraway v. Lassiter, supra, Connor, J.,
speaking for this Court, said: “The only serious question of law pre-
sented by the exceptions, is whether the court acquired jurisdiction of
the person of Inez Carraway. The petition was filed on or about the
12th day of October, 1896, and the clerk, on the 15th day of the same
month, and before any summons was issued, made an order appointing
a ‘guardian ad litem. This was certainly irregular, and if not cured

would have been fatal to any further proceeding. Clark’s Code,
(142) sec. 181, and cases cited. The clerk on the same day, issued

sdmmons which was duly served on the infant defendant and her
husband and the guardian ad litem. This certainly brought her into
court, as it did the guardian prematurely appointed. He filed his an-
swer, and the court, upon the return day, proceeded to judgment.”
In the proceedings considered in that case, there were other defendants
than the infant, The learned judge then proceeded: “We have carefully
examined the cases relied upon by petitioners, and find that the court
has, in cases wherein the proceedings were instituted since the adop-
tion of The Code, set aside judgments, ete., when no service of process
was made upon the infants and refused to do so when the infant was in
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court, notwithstanding irregularities in the proceeding. In Moore
v. Gidney, supra; Gulley v. Macy, supra; Young v. Young, supra;
Stancil v. -Gay, supra; no summons was served on the infant defendant,
guardians ad litem were appointed without personal service on the
infants, and filed answers. This Court has, in such cases, invariably
held that the court acquired no jurisdiction. When, however, personal
service was made on the infants, a contrary ruling has been made.”
In Gulley v. Macy, supra; Young v. Young, supra; Ward v. Lowndes,
supra; Stancil v. Gay, supra, there were defendants other than infants,
upon whom there had been proper service of summons. In Ward ».
Lowndes, supra, Merrimon, J., speaking for this Court, said, and this
is quoted with approval in Carraway v. Lassiter, supra:  “This
statute (Code, sec. 181) should be strictly observed, but mere irregulari-
ties in observing its provisions, not affecting the substance of its purpose,
do not necessarily vitiate the action or special proceedings or proceed-
ings in them. The substantial purpose of this statute is to have infants
in proper cases made parties defendant, have them make proper and
just defense, and to have their rights protected, and to this end have
guardians make their defense for them.,” The present statute, in its
present wording, has been the law of this State for nearly forty years,
and questions involving the property and rights of infant defendants,
upon whom proeess has not been regularly served, have been, in many
cages, presented to this Court, and in none of these numerous cases can
there be found a suggestion of this Court that supports the
construetion of the statute now contended for by the plaintiffs, (143)
although according to its letter, the statute may admit of such
construetion, If such construction had been adopted, the decision of
the many cases presented would have been rendered easy. In addition
to the influence of these decisions, the Legislature of the State, fol-
lowing the construction of this statute, as declared in Moore v. Gidney,
supra; Allen v. Shields, 72 N. C., 504; Bass v. Bass, 78 N. C., 374 (as .
is suggested by this Court in Cates v. Pickett, 97 N. C., 21), enacted at
its session in 1879, the curative act, now section 441, validating the
decrees and judgments in civil actions and special proceedings, in which
there was no personal service of summons on the infant defendants;
“and the irregularity which that act was intended to cure was the omis-
gion to make personal service on the infant, “but it did not embrace
cases where no service was made upon the infant or any other person
in his behalf, as the statute requires to be done.” Perry v. Adams, 98"
N. C., 167; Cates v. Pickett, supra; Hare v. Holloman, 94 N. C., 14;
Stancil v. Gay, 92~N. C., 462, It is further contended that no protec-
tion can come to the estate of an infant under fourteen years of age
by requiring summons to be delivered to him. That is a legislative
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question, and its wisdom or lack of wisdom should be properly ad-
dressed to the legislative branch of the State government. It has never
been held as a fault in the law-making power of the State that it has
required an excess of service of judicial process, but only has the defici-
ency of its method of service been called in question before the Court.
Why the Legislature has seen proper to preseribe a different manner
of service upon infants over fourteen years of age and under fourteen,
why reading to one and a delivery of a copy to the other, it is not for
us to say, the conclusive answer is “Ita lex est scripta.” The decisions
of other courts are in accord with the decisions of this Court, as cited
above: Wells v. Mortgage Co., 109 Ala., 430; Hearing v. Ricketts, 101
Ala., 340; Bondurant v. Stbley, 37 Ala., 565; Cheatham v. Whitman,
86 Ky., 614; Chambers v. Jones, 72 Ill., 275; Whitney v. Porter, 23
111, 445; Helms v. Chadbourne, 45 Wis., 60; Price v. Winter, 15 Fla.,
66; McMautry v. Fairley, 194 Mo., 502; Wright v. Hink, 193 Mo., 130;
10 Cye., 678. Construing the two sections together, we hold that sec-

tion 440 (2), Revisal, prescribes the manner of service upon
(144) infants under fourteen years of age, and that section 406, Re-

visal, authorizes the appointment of guardians ad litem and
prescribes the procedure to be observed after their appointment; so
that, as has been uniformly held in this State, where a defective or in-
complete service upon such infants has been made, but a guardian ad
litem has been appointed in substantial compliance with the require-
ments of section 406, Revisal, and the court has proceeded to judgment
in the action or proceedings, such defective or incomplete service upon
the infants constitutes but an irregularity, which renders the judgment
not void, but voidable only, which can not be collaterally impeached,
and which will not be vacated or set aside solely for such irregularity,
when the rights of bona fide purchasers for value without notice have
intervened. The reasoning which induced the holding that such defects
rendered the judgment merely irregular, are stated with great force
and clearness by Rujffin, J., in speaking for this Court in Sutton .
Schonwald, 86 N. C., 198, which case has since been many times cited
. with approval.

It is further contended by the plaintiffs that the interests of the in-
fants under fourteen years of age were identical with the other children
of D. T. Pritchard, some of whom were adults and others infants over
fourteen, who were brought into court by proper service of summons,
and there being this identity of interest, the principle of class representa- .
tion would apply, and the alleged irregularity in the proceedings would
be cured. This is an extension of the doctrine of class representation
beyond the limitation which we think this Court has placed upon it.
In Card v. Finch, 142 N. C., 140, this Court said: “The defendants
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suggest that the widow, life tenant, being a party, those in succession
are bound by the judgment, upon the doctrine of representation. It is
true that the courts have uniformly held that where there are contingent
limitations, or bare possibilities, and all the persons who may, upon pos-
sible contingencies, become entitled, are not in esse, they may be bound
by decrees made when the owners of the land are parties. This doctrine
has well-defined limitations which exclude its application to the

plaintiffs. It originated in necessity—to prevent titles being en- (145)
cumbered for unreasonable periods, and the sacrifice of the in-

terests of one or more generations. It is also sustained upon the
ground thaf, a bare possibility is not a vested right. It has never been
applied to the divesting of a vested remainder, or in any case where
those who would be entitled in remainder are in esse and may be brought
before the court in propria persona. In such cases, there is no necessity
for resorting to the doctrine of representation. Cessante ratione legis
cessat et ipsa lex.”  Springs v. Secott, 132 N. C., 548.  See also Lowrence
v, Hardy, 151 N. C., 123, wherein is considered the effect of a judgment
in partition upon “parties unknown.” It is further suggested that the
decision of this Court in Roseman v. Roseman, 127 N. C., 494, is in
conflict with the conclusion we have reached in this case. We do not
think there is necessarily such conflict. In that case, being an action
brought to substitute a trustee for one named in a will, who declined
to accept his testamentary appointment and perform the trusts declared
by the will, there were, among the defendants, infants under fourteen
years of age. The summons was served upon them by delivering a copy,
but no copy was delivered “to the father, mother or guardian,” ete., as
prescribed by the statute. A guardian ad litem was regularly ap-
pointed, summons regularly served upon him and he filed answer. The
mother of the infants was a party defendant and served with summons.
The court appointed a trustee, who entered upon the discharge of the
trusts and performed important services thereunder. Subsequently the
infants moved to set aside the judgment, solely upon the ground of
defective service upon them. The motion was denied, and upon appeal
to this Court the judgment was affirmed. It does not appear in the
case, as reported, that any injury was done the infants by the appoint-
ment of a trustee or the judgment of the court. That the judgment was
irregular and not void, under the decisions of this Court as applied to
the facts of the case, is clear; but we are constrained to repeat again
the doctrine so clearly stated in Sutton v. Schonwald, that “whatever
formalities are prescribed must be punctually fulfilled, as the

courts have no power to dispense with the requirements of a (146)
statute, and most especially is this principle rigidly adhered to

in the case of judicial and probate sales” While the neglect to ob-
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serve the statutory requirements to serve process in the prescribed
way is a menace infer partes and except as to purchasers for value in
good faith and without notice, to the integrity of a judgment rendered
in a civil action or special proceeding, yet it does not follow that for
such irregularity the ecourt will vacate its judgment upon motion in
every case, and this condition, as it should be, is largely due to the
view that the courts are the guardians and protectors of the rights and
property of infants. The principle which should govern the courts in
the exercise of this remedial power are clearly stated by this Court in
Williamson v. Hartman, 92 N. C., 236 (quoted with approval in 1
Black on Judg., sec. 328, and many times approved by this Court):
“This, however, does not imply that every judgment affected in any
degree, directly or indirectly, by some, or any irregularity in the course
of the action leading to it, will be set aside. Some irregularities are
unimportant and do not affect the substance of the action or the pro-
ceedings in it; there are others of more or less importance that may be
waived or cured by what may take place or be done in the action after
they happen; and there are yet others so serious in their nature as to
destroy the efficacy of the action and render the judgment in it in-
operative and void. Whether the court will or will not grant such a
motion in any case, must depend upon a variety of circumstances and
largely upon their peculiar application to the case in which the motion
shall be made. Generally, a judgment will be set aside only when the
irregularity has not been waived or cured, and has been or may be
such as has worked, or may yet work, serious injury or prejudice to the
party complaining interested in it, or when the judgment is void.
The court will always, upon motion, strike from its record a judgment
void for irregularity.”’ Speaking to the facts of the particular case,
the Court further said: “Granting that the method by which the appel-
lant was made a party to the proceeding was not strictly regular, still
he has not shown that he was reasonably diligent in looking after his
interests in it after he became of age, nor has he shown that he has

suffered serious wrong or prejudice by reason of the irregularity
(147) of which he complains, or that he may yet probably so suffer.

Indeed it appears the judgments complained of were just and
proper.”

Our conclusion is that the judgment of his Honor in setting aside the
judgment complained of in behalf of these infants, should be affirmed
upon the facts of the case as presented, because (1) the summons was
irregularly served upon them, (2) aecording to the ages given in the
petition filed in the special proceedings, three, certainly, and probably
all of them, are still minors, (8) they had a meritorious defense in
_ that, for the purposes of this motion, it sufficiently appears that they
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_had an equitable estate in one-third undivided interest in the land
sought to be partitioned, (4) that no real defense was made for them
by the guardian ad litem, (5) under the doctrine of estoppel, which
applies to proceedings in partition, as held by this Court in Buchanan
v. Harrington, 152 N. C., 383, and the authorities therein cited, and
which it is contended would conclude these infants in the present case,
it would be, as is said in Larkins v. Bullard, 88 N. C., 35, “a plain
violation of right to leave the judgment standing so as to operate as an
estoppel upon these infants, when the Court can see no real defense was
ever made for them,” though we leave open the interesting question
whether parties made defendant to an action or special proceedings,
against whom, in the one case, no cause of action is stated, and in
whom, in the other case, no interest or estate in the subject-matter of
the litigation is alleged to exist, are estopped and concluded by the
judgment solely because they were parties to the action or special pro-
ceedings. Finding no error, the judgment is
Affirmed.

Cited: Holt v. Ziglar, 159 N. C., 277 ; Harris v. Bennett, 160 N. C,,
343; Bullock v. 0il Co., 165 N. C., 67; Joknson v.- Whilden, 171 N. C,,
154.

(148)

W. F. PICKETT anxp Wire v. ATLANTIC COAST LINE RAILROAD
COMPANY.

(Filed 6 October, 1910.)

1. Pleadings—Amendments-—Damages—Limitation of Actions.
An amendment to the complaint in an action against a railroad com-
pany to recover damages to a crop caused by diversion of the natural flow
of water, so as to allege permanent damages to the lands (Revigsal, 394-2)
does not add a new cause of action, but relates only to the measure of
damages arising from the injury; and the statute of limitations (Revisal,
sec. 394-2) will not bar the plaintiffs by reason of the amendment alone.

2. Evidence—Photographs.

After preliminary proof of the correctness of photographs taken of
lands on which damages are alleged to have been caused by the diversion
of water from its natural flow by an adjoining owner, it is competent for
a witness to use them to explain his testimony as to what effect the diver-
sion of the water had upon the land.

3. Instructions—Modifications.

A modification of instructions requested, which is necessary, in view of
the evidence and the nature of the issue being tried, to confine the investi-
gation of the jury to the real questions presented and to state with accu-
racy the law applicable, is not erroneous.
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Arprar by defendant from Guion, J., at February Term, 1910, of
Dyrrin. ' '
The facts are sufficiently stated in the opinion.

Rountree & Carr for plaintiffs.
Davis & Davis and H. L. Stevens for defendant.

Warker, J. This action was brought to recover damages for injury
to plaintiffs’ land by the diversion of water, caused by the defendant
in repairing one of its trestles, whereby the water was turned from its
natural course, or that dirvection in which it was wont to flow, and
emptied upon the land of plaintiffs, filling the ditches, preventing effect-
ive drainage and flooding the land. The plaintiffs, Annie Pickett and
her husband, W. F. Pickett, originally sued for damages to the crops
of the feme plaintiff, but on 21 February, 1910, by leave of the court,

amended their complaint by inserting the following allegation:
(149) “That by reason of the acts of the said defendant hereinbefore

set out and alleged the said lands of the plaintiffs have been
rendered almost worthless for farming purposes and have been perma-
nently injured and damaged, execlusive of the annual damage to crops,
in the sum of six thousand dollars.”” They had alleged the damage
to erops to be $2,000. Defendant denied that there had been any
wrongful diversion of water by it which injured the plaintiffs’ land,
and pleaded the statute of limitations. Revisal, sec. 394 (2).

There was much testimony introduced by the parties as to the al-
leged injury to the Iand by the diversion of water. Plaintiffs introduced
in evidence certain photographs of the premises, showing the condition
of the land after the diversion of the water. The court, over defendant’s
objection, permitted these photographs to be used for the purpose of
enabling a witness to explain his testimony as to what effect the diver-
sion of the water bad upon the land. Preliminary proof was heard as
to the correctness of the photographs and as to the time and the manner
in which they were made. There was no error in admitting them for
the purpose indicated. Wigmore on KEvidenee, secs. 790 and 792;
Hampton v. R. R., 120 N, C,, 534; Davis . R. R., 136 N. C,, 115.

The defendant contended that, in order to determine whether the
statute of limitations barred the plaintiffs’ action as to permanent
damages, time should be counted to the date of the amendment of the
complaint. We do not think the amendment added a new cause of
action, but related only to the quantum of damages. The cause of
action was the injury to the land and the consequent damage. The
statute (Revisal, sec. 894-2), requires that the jury shall assess the
entire damages which the aggrieved party is entitled to recover by
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reason of the wrong of which he complains. The allegations of the
original complaint were sufficient to authorize a recovery of such dam-
ages as resulted from the injury, and the additional allegation that
the injury alleged in the complaint is of a permanent nature, and
- asking for the assessment of permanent damages, did not essentially
change the cause of action. The amendment merely laid the
foundation for a recovery of all damages which the statute re- (150)
quired to be assessed in this kind of action, instead merely of

a part thereof. Simpson v. Lumber Co., 183 N. C., 95. In Beasley v.
R. R 147 N. C., 362, we held that the assessment of “permanent dam-
ages” in a case agamst a railroad for injuries to land in the construction
or repair of its roadbed, is made ecompulsory by Revisal, sec. 394,
subsec. 2.

The statute begins to run from the date of the first substantlal injury.
Stack v. R. R., 189 N. C., 8366 ; Staton v. R. R., 147 N. C,, 428 ; Ridley
v. R. R., 118N C., 996; Beachv R. R, 120N C., 498.

We have carefully considered the instruetions of the court, both
those given in response to the defendant’s prayers and those to be found
in the charge, and it appears therefrom that the case was fully and
fairly submitted to the jury upon the main issue and the statute of
limitations. Where the court modified the instructions as requested by
the defendant, there was no error committed, as the amendments were
necessary, in view of the evidence and the nature of the issues being
tried, to confine the investigation of the jury to the real questions pre-
gented and to state with accuracy and precision the law in regard thereto.
Tt seems to us that the court substantially gave every instruction perti-
nent to the case, and we have found no reversible error in its rulings.
The case is without any eomplication, and depends largely for its de-
cision upon the view taken by the jury of the conflicting evidence.

No error.

Cited: Person v. Roberts, 159 N. C., 174; Campbell v. B. R., ibid.,
587; Bank v. McArthur, 165 N. C., 876; Hoyle v. Hickory, 167 N. C,,
622 ; Lupton v. Express Co., 169 N. C., 673; Bane v. B. R., 171 N. C.,,
332.
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CABLE COMPANY v. W. H. MACON. -
(Filed 6 October, 1910.)

1. Contracts—Warranty—Breach—Damages—Pleadings—Counterclaim—
Procedure.
When there has been a breach of warranty of quality in the sale -of
goods, the buyer may retain the goods and recover for the breach, by way
of counterclaim to an action by the purchaser for the purchase price.

2. Contracts—Warranty—Breach—Measure of Damages.

The general rule is that the measure of damages for a breach of war-
ranty in the sale of goods having a market value is prima facie the differ-
ence in the market value at the time and place of delivery, between the
goods as they were and as they would have been had the warranty been
complied with.

3. Same—Instructions.
In the present case, being a sale of a piano with a warranty against cer-
tain defects, the above rule is substantially complied with, in the absence’
of a more specific prayer for instruction, by a charge, that “if there was a
breach of warranty causing damages, the measure of damages would be
the lessened value of the piano by reason of the defects complained of and
shown to exist.” )

(151) Aeprar from Cooke, J., at October Term, 1909, of Frankriv.
Action to recover balance due on purchase price of piano.

Defendant, admitting the contract of purchase and a balance due of
$60 with interest, answered further and alleged a breach of warranty
in the contract of sale and damage by reason of such breach.

Plaintiff replied admitting the warranty and denying breach thereof
or damage. The jury rendered the following verdict:

1. What is the amount due on the note? Answer: $60 and interest.

2. Was there a breach of the warranty? Answer: Yes.

3. What damage, if any, is the defendant entitled to receive on ac-
count of said breach? Answer: $125.

Judgment on the verdict for defendant and plaintiff excepted and ap-
pealed.

W. M. Person for plaintiff.
Bickett & White for. defendant.

Hoxe, J. The only exception urged for error is to the charge of the
court on the issue as to the amount of damages. It is well established
that when there has been a breach of warranty of quality in the sale
of goods, the buyer may retain the goods and recover for the breach
by way of counterclaim to an action by the vendor for the purchase
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price. And in case of goods having a market value, the correct rule for
admeasuring the damages is prima facte the difference in the
market value at the time and place of delivery, between the (152)
goods as they were and as they would have been if they had
complied with the warranty. Parker v. Fenwick, 188 N. C., 209-218;
Manufacturing Co. v. Gray, 126 N. C., 108-115; Spiers v. Halsted,
74 N. C., 520; Marsh v. McPherson, 105 U. S., 709; Hale on Damages,
247 ; Tiffany on Sales, 240; 35 Cye., 468.

In several decisions on this question of damages, the Court has said
that the true rule was the difference between the contract price and
actual value of the goods, but an examination of these cases will dis-
close that the Court spoke from inadvertence because there was nothing
in the faets to call the matter specially to their attention, or the goods
in question from their character or structural features had no market
value and the contract price was adopted as the basis of estimate be-
cause, from the testimony, there was none other available. This dis-
tinction was pointed out when Mfg. Co. v. Gray was again before
the Court. 129 N. O, 488, 441. And in which the present Chief
Justice, after recognizing the general rule to be as stated, on the facts
in evidence, differentiated that case and approved the followmg prayer
for instructions:

“If the jury find that there was no apparatus on the market which
had the capacity claimed for that in question, then what its value
was would be speculative and not a fair basis on which to estimate the
damages; and in that case, the measure of damages would be the differ-
ence in value between the apparatus as delivered and the contract
price.”

In 35 Cye., supra, p. 468, the genelal rule on the subject and some
of the decisions apparently at variance are thus referred to: “The
general rule as to the measure of damages on a breach of warranty,
is that the buyer is entitled to recover the difference between the actual
value of the goods, and what the value would have been if the goods
had been as warranted, and in the application of the rule, it is held,
that the fact that the goods were actually worth the price paid for
them is immaterial. . . . It is true that in some cases the rule
has. been stated that the measure of damages is the difference
between the purchase price and the actual value of the goods, (153)
but in nearly all of these cases, the theory undoubtedly is that in
accordance with the gemeral rule, if there is no other evidence of the
actual value of the goods, the purchase prlce will be regarded as the
actual value.”

It may be well to note that we speak throughout of the general
rule, which prima facie obtains on breach of an express warranty in
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sale of goods without more, and that no reference is had to cases where
different or additional damages may at times be recovered by reason of
special circumstances which otherwise affect the rights of the parties.
On the admissions in the pleadings and the facts in evidence, we think
that the amount of damages in the present case has been determined in
substantial acecord with the rule stated when his  Honor charged the
jury that, “If there was a breach of warranty causing damage, the
measure of damages would be the lessened value of the piano by reason
of the defects complained of and shown to exist.”

The testimony offered by plaintiff as to the amount required to put
the piano in good fix, while relevant to the injury, was not necessarily
controlling, and in the absence of more specific prayers for instructions
on the issue, should not be allowed to affect the result. There is no
error and the judgment below is affirmed.

No error.

»

Oited: Winn v. Finch, 171 N. C., 275, 276.

THOMAS J. NEWSOME v. WESTERN UNION TELEGRAPH COMPANY.
(Filed 6 October, 1910.)

1. Telegraphs—Contract—Notice—Damages Speculative.

A telegraph company, as a public agency, is compelled to aceept tele-
grams for transmission and delivery with the charges for such service fixed
by the Corporation Commission, and it is not held to contract with refer-
ence to all special damages claimed because of information given its agent
by the sender, as to the purpose and effect of the message, and remote or
speculative damages are not recoverable.

2. Telegraphs—Damages Speculative.

Only such damages are recoverable as'flow directly and naturally from
the negligence of a telegraph company in transmitting a telegram, and they
must be certain in their nature and in respect to the cause from which they
proceed.

3. Same—Evidence—Nominal Damages.

In an action for damages against a telegraph company alleged to have
been caused by the change of name of the sender of the message in trans-
mission, the message reading, “Send four gallons corn, Mintz Siding, Rush,
Raft hands,” upon the ground that the error prevented the sender from
receiving four gallons of corn whiskey which he had contracted to furnish
his raft hands to raft rosin and timber to Wilmington, and that in conse-
quence the hands would not go into the water to raft the stuff, causing
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plaintiff to lose advantage of the freshet to his damage, and that these
facts were communicated to defendant’s agent at the time the message
was sent: Held, Damages too speculative and remote, and recovery, ex-
cept nominal damages, denied.

Arprar from Cooke, J., at May Term, 1910, of Saampson. (154)
The facts are sufficiently stated in the opinion of the court. ‘
These issues were submitted :

1. Was the defendant guilty: of negligence in the transmission of
the message as delivered to it by the plaintiff? Answer: Yes.

2. What damage, if any, has plaintiff sustained by reason of the
failure of the defendant to transmit the message as written and de-
livered to the defendant? Answer: $524.10.

From a judgment for plaintiff defendant appealed.

John D. Kerr and Geo. E. Butler for plaintiff.
Robert C. Strong and A. S. Barnard for defendant.

Broww, J. The facts of this case are stated fully in 137 N. C., and
144 N. C., 178. The alleged negligence consists in transmitting a
telegram to one Royal, Benson, N. C., ordering four gallons corn
whiskey to be sent by express to Mintz Siding in Sampson County, N.
C. The signature was transcribed on the delivered telegram as T. J.
Sessons instead of T. J. Newsome. The plaintiff alleges that he
ordered the whiskey by agreement with his raft hands who were pre-
* paring to construet rafts and take his timber and rosin to Wil-
mington during a freshet in February, 1902, and that they re- (155)
fused to go into the water without it; in consequence of which
he lost the benefit of the freshet and was greatly endamaged.

The defendant requested an instruction that in no view of the evi-
dence -can plaintiff recover more than nominal damages, which was
refused.

The courts will be careful not to apply to a contract of this character
a rule of damage which will impose upon the defendant an unreasonable
and speculative liability, which an individual may avoid by declining to
enter into the contract. ‘

The fact that the plaintiff informed the defendant’s operator that
he needed the whiskey in order to get his rafting done will not allow us
to hold the defendant to damages which from the very nature of the case
must be purely speculative and remote. It should be borne in mind
that the defendant, being a public agency, was compelled to accept the
telegram and to agree with the plaintiff, at the price fixed by the North
Carolina Corporation Commission, to transmit it. Under such cireum-
stances it can not be said that the defendant contracted with reference to
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the damages claimed by the plaintiff simply because its agent was
informed of the purpose for which the plaintiff wanted the whiskey.
While we apply the rule of Hadley v. Bawendale to this kind of a con-
tract, yet that rule will not justify the imposition of remote and specu-
lative damages upon a public service corporation.

In, Tanning Co. v. Telegraph-Co., 143 N. C., 876, cited and approved
in Mfg. Co. v. Tel. Co., 152 N. C., 157, this Court said: “Damages are
measured in matters of contract, not only by the well-known rule laid
down in Hadley v. Baxendale, 9 Exch., 341, but they must not be the re-
mote, but the proximate consequence of a breach of contract and must
not be speculative or contingent.” See also Byrd v. Ezpress Co., 139 N.
C., 278. Tt is an elementary principle that all damages must flow di-
rectly and naturally, and that they must be certain both in their nature
and in respect to the cause from which they proceed. Shearman and

Redfield on Neg., secs. 25, 26. ’
(156)  Damages which are uncertain and speculative, or which are not
the natural and probable result of the breach, are too remote to
be recoverable. 2 Joyce, sec. 1284, ‘
It is universally held that damages are not to be based upon mere

- conjectural probability of future loss or gain. 8 A. & E., 610, and cases

cited.  Something more than a possible result must appear.

The fact that the whiskey was not sent may have caused the hands
not to go into. the water, but it is a far ery between constructing the raft
at Thomas and marketing the produet at Wilmington. The whiskey may
have arrived and still the raft remain unconstructed. The raft may have

. been constructed and loaded and still never have reached Wilmington.

It requires quite a stretch of the imagination to conceive that had the
four gallons of corn whiskey arrived at Thomas, the raft would have
been properly constructed, loaded and safely conducted over a heavy
freshet to Wilmington and the merchandise duly and profitably mar-
keted. Whiskey is very potential at times, but it can not be relied upon
to produce such beneficent results as is claimed for it in this case.’

It is a singular fact in the county where the four gallons of corn

‘whiskey were expected to produce such unusual results, its use was

decried and its sale prohibited by law. It was contraband, outlawed,
and dealing in it made a erime.

We are of opinion that the plaintiff is entitled to recover nominal
damages only. It is so ordered.

Error.
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JOHN F. MARQUETTE aAxp Wrre v. WESTERN UNION TELEGRAPH
COMPANY.

(Filed 12 October, 1910.)

Telegraphs—Office Hours—Attempted Delivery—Evidence—Nonsuit.

In an action for damages against defendant for delayed transmission
and delivery of a message, it appeared from plaintiff’s evidence that the
telegram was filed at a substation of another company in Baltimore at 8
P. M. Saturday, and upon the face of the original message, introduced by
plaintiff, that it was not transmitted from main office in Baltimore until
10:15 P. M. It further appeared that the message was delivered to this
defendant at Raleigh for transmission to Kinston, N. C., and was delivered
to sendee at 9:15 next morning. It further appeared that in the regulation
fixing the office hours of the Kinston office it was closed from 9 P. M.
Saturday to 9@ A. M. Sunday. Held, no evidence of negligence upon part of
defendant. Evidence that at 9:30 P. M. Saturday defendant’s messenger
had attempted to deliver a message in defendant’s envelope addressed to
plaintiff to one of a similar name, who did not open it, and informed the
messenger where plaintiff was to be found, and that the message sued on
was unusually dry the next morning, when delivered, for a message just
received, is too conjectural to identify the message attempted to be deliv-
ered Saturday night as the one sued on.

Appeal from Cooke, J., at March Term, 1910, of LeNoir. (157)

Action brought by the feme plaintiff against the Western Union
Telegraph Company and the Postal Telegraph Company for dam-
ages caused by alleged negligenee in the  transmission and delivery
of the following telegram set out in the complaint and the orlgmal of
which was introduced in evidence by the plaintiff, viz.

Posrar TereerarE Comumrerciar CaBLES.

TrELEGRAM.
Time filed, ‘ Check,
10:15 P. M. Barrivore, Mp., March 13th, "09.
48 W. MF FR—4 Paid. RUSH.
Mzs. Joun I. MARQUETTE,
Kinston, N. C. )
Coming on first train. JouN. 11P.

This telegram was delivered to the sendee 9:15 A. M. on Sunday, 14
March, 1909. It appears in the record that the controversy was settled
as to the Postal Telegraph Company upon payment by that company
of all “costs and disbursemeénts in this action.”

The issues relating to the Western Union are as follows:
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1. Did the defendant, the Western Union Telegraph Company, negli-
gently fail to deliver the message complained of to the plaintiff?
. Answer: Yes.
(158) 2. What damage, if any, has the plaintiff sustained on account
of mental anguish caused by such negligence? Answer, Six hun-
dred and fifty dollars ($650). The court reduced the damages by con-
sent of plaintiff to three hundred dollars and rendered judgment against
the Western Union Telegraph Company. Defendant excepted and ap-
pealed. There was a motion in apt time by appellant to nonsuit, which
was renewed at cloge of all the evidence. It was denied, and defendant
. excepted.

G. V. Cowper and W. D. Pollock for plaintiff.
John D. Bellamy for defendant.

Brown, J. In the clear and exhaustive charge of his Honor, the
liability of the defendant, the Western Union Telegraph Company, for
the damages claimed is made to depend upon one theory only, and that is
that this defendant received the telegram at its Kinston office on the
night of 18 March, in time for delivery that night and failed to deliver
it until following morning.

The learned judge charged as follows: “If the jury shall find by the
greater weight of the evidence that the Western Union agent at Kin-
ston received that message on the night of the 18th and negligently
failed to deliver the same until the next morning, and the jury shall
find by the greater weight, of the evidence that the said agent at Kinston
had notice of the cause of the telegram, then the jury should allow such
damages as they shall be satisfied by the greater weight of the evidence
would be reasonable compensation for the mental anguish which the
feme plaintiff suffered.”

The defendant contends that there is no sufficient evidence that the
message was received at its Kinston office on the night of 13 March, but
that all the evidence shows that it was not and could not have been re-
ceived there until about 9 A. M. 14 March, and delivered at 9:15 A. M.

The only evidence we can find to support this theory is that on Satur-
day night, 13 March, defendant’s messenger called about 9:30 P. M. on
Mrs. B. F. Marquette with a Western Union telegraph envelope,
addressed to Mrs. John F. Marquette. Mrs. B. F. Marquette did not

open the envelope, but directed the messenger to where Mrs. John
(159) Marquette resided. It is further contended that the telegram
delivered Sunday morning was on a blank that was dry, when if
it had been copied it should have been somewhat damp from copying.
We do not think the evidence at all sufficient to warrant the conclusion
that the telegram set out in the complaint reached Kinston the night of
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the 13th. There is no connection whatever disclosed between the tele-
gram carried to Mrs. B. I. Marquette and the one which is the basis
of this action, and the mere fact that the blank was dryer than plaintiff
thinks it should have been is the merest conjecture and proves nothing.
But in addition to the inherent weakness and conjectural character of
such proof-—all the evidence in this case—plaintiff’s as well as defend-
ant’s—shows conclusively that the telegram sent to Mrs. B. F. Mar-
quette’s house could not have been the one delivered to plaintiff at 9:15
Sunday morning.

It appears from plaintiff’s evidence that her baby was sick and she
wired her husband to his place of business, care Tregales Hertel &
Co., Baltimore, on 9 March and again on 13 March. The telegrams
were duly delivered to Tregales Hertel & Co., but they did not send
them promptly to the sendee who was sick at his boarding house. The
message of 13th was received by him 7 o’clock P. M. “It was sent out
by the store,” he states. Mr. Marquette at once went to Union Station,
Baltimore, and took first train home.

At eight o’clock P. M. he delivered to the Postal Company at its booth
in Union Station the telegram set out in the record.

The original was offered in evidence by plaintiff, and being in evi-
dence, the defendant may of course derive any advantage it can froi it.
The original telegram shows on its face that it was not transmitted from
the Postal’s main office in Baltimore until 10:15 P. M., or after, 13
March. The delay probably occurred in transmitting it from the booth
to the main office. Nor does the evidence offered by the defendant help
out plaintiff’s contention, but on the contrary corroborates and estab-
lishes the evident fact that the telegram did not reach Kinston until Sun-
day morning.

The Postal (having no office at Kinston) transmitted it to Raleigh,
where it was delivered to this defendant at 11:10 P. M. and
transmitted to the relay office, Richmond, Va., at 11:47 P. M., (160)
13 March. The Kinston office being closed for the night, Rich-
mond transmitted the telegram to that office Sunday morning, 14 March,
at 8:52 A. M., and it was delivered at 9:15 A, M.

The plaintiff’s own evidence, as well ag all the other evidence in the
case, shows conclusively that the telegram in question could not have
“been in the hands of the messenger when he went to Mrs. B. F. Mar-
quette’s house Saturday night, 13 March. It is possible the messenger
may have had some service message, or tracer, as it is called, for the
plaintiff, as the Kinston office had been endeavoring by tracers to ascer-
tain why her husband had not replied to his wife’s telegrams. But
whether it was a tracer or not all the evidence proves eonclusively it
was not the telegram which is the basis of this action.
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Tt may possibly be that plaintiff has turned loose the wrong defend-
ant, but as to the appellant, the Western Union Company, the motion
to nonsuit should have been allowed and the action dismissed. It is so
ordered. '

Reversed.

Cited: Barnes v. Tel. Co., 156 N. C., 153; Penn v. Tel. Co., ibid.,
315. :

J. A. P. MOTTU v. J. A. DAVIS.
(Filed 12 October, 1910.)

1. Judgments of Other States—Collateral Attack—Fraud—Perjury—
Allegations—Demurrer.

While perjury is a fraud in obtaining a judgment, and judgments ob-
tained in another State may be impeached here for fraud, the facts should
appear that the courts may see and determine whether new evidence
relied on is merely contradictory or cumulative of that offered on the
former trial, and that the probable result will be different if the relief is
granted; and a demurrer ore tenus to a complaint alleging the “belief”
that plaintiff is now prepared ‘to show that the said testimony was, in
fact, false,” should be sustained.

2. 'Judgments of Other States——Jurisdiction—Issues.

In this action to set aside a judgment of the court of another State, an
issue as to the jurisdietion of the foreign court was submitted, and it ap-
pearing that the necessary jurisdiction was conferred by the statutes of
that State introduced in evidence without objection, an instruction to find
in favor of the jurisdiction was proper.

(161)  Appear from Guion, J., at April Term, 1910, of EpsrcoMBE.

This case was before this Court at Fall Term, 1909, and is
reported in 151 N. C., 237. The Court then directed that an issue as
to the jurisdiction of the Corporation Court of Manchester, Virginia,
be submitted to the jury. After the certificate of this Court had been
filed in the Superior Court, the defendant moved to amend his answer by
substituting for the fifth section, the following: “The defendant is
informed and believes, and so alleges, that plaintiff obtained the judg-
ment upon fraudulent, false, material and pertinent testimony offered by
him in order to secure the same, viz.: That said cotton described in the
complaint was actually purchased by him on defendant’s account through
Ladenburg, Thalman & Co., of New York, and there stored in a ware-
house; that said purchase was not made by-the parties with the intent
that said cotton was not to be delivered, but should be settled for accord-
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ing to the future market, as the price should be greater or less at the
time of sale; that he had not been advised by an attorney in North Caro-
lina that he could not collect on the contracts in the-State of North
Carolina, but had so concluded by reading the statute himself; that he
had paid to C. De Witt, his partner, one-half of the amount of the
alleged account; whereas, defendant is informed and so believes and
avers that said statements were not at the time and never had been true;
that especially it is not true that plaintiff purchased the actual cotton
of Ladenburg, Thalman & Co., on defendant’s account and stored it in
a warehouse, and that the same was purchased with intent that it should
be delivered and not settled for according as the future market price
should rise or fall. The defendant had no knowledge or information
before.the trial that plaintiff made any such claim or claims in respect
to such trade and dealings, and was therefore, taken by complete sur-
prise and was unable to meet the same, as his first information

thereof was in the midst of the trial, but he believes he is now (162)
prepared to show said testimony was in fact false, and but for

said false testimony plaintiff could not have secured the judgment sued
on in this action.” The court, over plaintiff’s objection, allowed the
amendment to be made by the defendant. The plaintiff at first replied
to the answer and denied the allegations of the fifth section as amended.
When the case was called for trial, the plaintiff demurred ore fenus,
upon the ground that the allegations of that section of the amended
answer did not constitute a defense to the action. The court sustained
the demurrer and refused to submit the issue of fraud to the jury, and the
defendant excepted. The issue as to the jurisdiction of the Virginia
court was submitted to the jury and found in favor of the plaintiff. The
court instructed the jury that, upon all the evidence, their answer to
the issue should be, Yes, to which charge the defendant excepted, and
from a judgment upon the verdict in favor of the plaintiff, he appealed.

J. R. Gaskill, Overton Howard, and F. L. Sprmll for plaintiff.
G. M. T. Fountain for defendant.

Warger, J. The defendant has not, in the amendment of his answer,
presented a case which entitled him to the favorable consideration of the
Court. It has been held by many courts, and the text writers seem to
adopt the principle as settled by the great weight of authority, that
perjury being intrinsic fraud, is not ground for equitable relief against
a judgment resulting from it, but the fraud which warrants equity in
interfering with such a solemn thing as a judgment must be such as is
practiced in obtaining the judgment and which prevents the losing party
from having an adversary trial of the issue. Perjury is a fraud in

133



IN THE SUPREME COURT. 153

MotTU 9. DAvIS.

obtaining the judgment, but it does not prevent an adversary trial.
“The losing party is before the court and is well' able to make his
defense. His opponent does nothing to prevent it. This rule seems harsh,
for often a party will lose valuable rights because of the perjury of his
adversary. However, public policy seems to demand that there be an
end to litigation. If perjury were accepted as a ground for relief,
(163) litigation might be endless; the same issues would have to be
tried repeatedly. As stated in the leading case, ‘the wrong, in
such case, is of course a most grievous one, and no doubt the Legislature
and the courts would be glad to redress it if a rule could be devised that
would remedy the evil without producing mischiefs far worse than the
“evil to be remedied” Endless litigation, in which nothing was ever
finally determined, would be worse than occasional miscarriages of jus-
‘tice; and so the rule is, that a final judgment can not be annulled merely
because it can be shown to have been based on perjured testimony; for if
this could be done once, it could be done again and again ad infinttum.”
6 Pomeroy Eq. Jur., sec. 656, and cases cited in note; U. 8. v. Throck-
morton, 98 U. 8., 61; U. 8. v. Beebe, 180 U. 8., 343. While the doctrine,
as thus stated, has been adopted in many jurisdictions, this Court has
held that a verdict and judgment obtained by perjured testimony may,
under certain circumstances, be set aside and a new trial ordered, or that
relief against the judgment may be awarded in some other form. Pegram
v. King, 9 N. C., 605; Dyche v. Patton, 56 N. C., 332 ; Burgess v. Loven-
good, 55 N. C., 457. Tt is said, though, that this power should be exer-
cised with extreme caution and that the application of the doctrine being
greatly restricted, is confined to cases which present peculiar circum-
stances, under the maxim that the public interest requires that there
should be an end to litigation. Burgess v. Lovengood, supra. It is fur-
ther said in that case that “there must not only be newly discovered
evidence, but such evidence must bear directly upon the merits of the
case, and must be decisive of it, and not tend simply to impeach the
testimony of a witness at a former trial, or to add cumulative evidence as
to a matter before controverted. . . . It is not alleged that any new
matter was discovered, and the plaintiff relies upon the general allega-
tion that the testimony upon which the certificate issued was false, but
he was unable to prove it, because there was no way of getting his wit-
nesses before the commissioners, and upon the further general allegation
that both the Cardens ‘were, as now, and have been generally, citizens
of the State of Tennessee.” It is useless to consume time by going into
particulars for the purpose of showing that such general allega-
" (164) tions can not make a case to which the doctrine as to the inter-
ference of courts of equity with verdicts and judgments in the
courts of law is applicable. It is also useless to refer to the evidence,
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except to remark that no particular falsehood is proved, either by deed,
writing, or conviction of perjury, or in any other way, except by proof
of general admissions and conversations of the parties, deposed to by
witnesses who themselves appear under very questionable circumstances.”
The Court will not even grant a motion for a new trial upon the ground
that evidence has been discovered since the trial of the case, unless it is
shown: 1. That the witness will testify as alleged. 2. That the evidence
he will give is apparently true. 3. That it is material and will prob-
ably change the result. 4. That the applicant has not been guilty of
laches in not obtaining the testimony at the trial, but has used due dili-
gence. 5. That manifest injustice and wrong has been done and no other -
relief is attainable. The motion will be denied if the new evidence tends-
only to contradiet a witness, who was examined at the trial, or to dis-
credit such witness, or if it is merely cumulative. Turner v. Davis, 132
N. C., 187; Simmons v. Mann, 92 N. C., 12. In this case the averments
in the amended answer are all made upon information and belief. It is
not stated from what source defendant derived his information. For all
that appears the proof, upon which he relies to show the falsity of the
testimony introduced by the plaintiff at the trial, may be nothing more
than hearsay. He expresses the “belief” that he is now prepared “to
show that said testimony was, in fact, false,” but whether there is any
reasonable expectation that he will be able to do so, we are unable to
determine. The mnew evidence may be merely contradictory of
that offered by the plaintiff, or only cumulative. How can we
see that it is probable that the result will be different if we grant
the relief? If the newly discovered evidence is of such a character as to
elearly show the perjury, “it would directly bear upon the merits of the
case and might be decisive of it.” The belief of the defendant that he
can establish the perjury and that the plaintiff acted fraudulently in
using the evidence, may be due to his unwarranted confidence in the
proof he has discovered, the nature of which is not disclosed to

us. He does not allege that any member of the firm of Ladenburg, (165)
Thalman & Co., will testify to the facts he states in the amend-

ment. The power of a court of equity to grant a new trial in a case at
law, or to afford other relief from a verdiet and judgment alleged to have
been obtained by fraud, is capable of great abuse and has always been
exercised with great eaution. Dyche v. Patton, 56 N, C.,, 332. It is
easy to allege, upon information which may turn out to be unreliable or
even worthless, that your adversary won his case by fraudulent practices,
and to avoid doing him an injustice, the Court should require a free
disclosure of the facts in order that it may proceed intelligently and with
due regard for the rights of both parties, and that when litigation is
once closed, it may not be reopened upon slight or frivelous grounds, but
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only for good and sufficient cause, so that there may, as far as possible,
be an end to further strife. It would appear from defendant’s new aver-
ment that he expects only to contradict the plaintiff’s former evidence,
and thus to fortify or reinforce the defense which he made to the suit in
the Virginia Court. It would be dangerous to heed such an application
without fuller and more satisfactory allegations as to the probability that
another hearing will result favorably to the defendant.” We should, at
least, know the character of the new evidence.

In Dyche v. Patton, 56 N. C., 332, the proofs had been taken upon
bill and answer, but the Court refused to examine them upon the ground
* that the bill was fatally defective in not alleging a conviction of the
“imputed perjury, although it was charged directly and explicitly that a

witness, who was called by the plaintiff in the suit at law, had testified
. falsely and corruptly to a material matter with the knowledge of said
plaintiff, who willfully and corruptly suborned and procured the witness
thus falsely to testify in his behalf, and that the fact of the falsity of
the testimony had come to complainant’s knowledge just before he filed
his bill of complaint. The bill was dismissed as upon demurrer ore
tenus. It was in that case Chief Justice Nash quoted with approval the
words of his predecessor, Chief Justice Ruffin, used by him when at the
bar as counsel for the defendant in Peagram v. King, 9 N. C,,
(166) 605. Referring to the rule which calls for satisfactory and
decisive allegation and proof in such cases, he said: “It results
from the palpable truth of the position that a second or third trial, or
any number of trials, will not and can not, in the nature of things, insure
a final decision absolutely just.” Public convenience, as well as private
interests, require that there shotld be an end of litigation, and a
sufficient case should be clearly presented before a court is asked to
interfere with the verdiet of a jury and the solemn judgment of the law.
We should not be required to grope in the dark or to surmise that the
party may possibly be able to turn the verdict into one for himself.

When this case was here before we held that fraud in procuring the
judgment in the Virginia court could be set up as a defense in this
action, but that no such fraud had been properly pleaded. We do not
think the defendant has yet presented a case of frand which a court of
equity recognizes as sufficient for its intervention.

The other question is easy of solution. ‘An issue was submitted to the
jury as to the jurisdietion of the Corporation or Hustings Court of
Manchester, Virginia. The statutes of that State were introduced with-
out objection, and it appears therefrom that it is a court of superior and
general jurisdiction in that city, and has the same jurisdiction as the
Circuit Courts in the counties. The jurisdiction of the suit in Virginia
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clearly appears from an inspection of the statute. The charge of the
coyrt as to the law in this respect was correct.

We find no error in the several rulings of the court.

No error.

Cited: Johnson v. B. R., 163 N. C., 454.

JENNIE B. WILLIAMé ET AL, V. A. P, HYMAN, ADMINISTRATOR OF MAGGIE W,
HYMAN ET AL.

(Filed 12 October, 1910.) -

Appeal and Error—Objections and Exceptions—Referee—Findings—
Evidence.
Exceptions to the findings of fact by a referee, approved by the trial
judge, if supported by any evidence, will not be considered on appeal.

Aprrar from Guion, J., at April Term, 1910, of Epsrcomsr. (167)

Civil action heard upon exceptions to report of referee.

His Honor overruled defendant’s exceptions, affirmed the findings of
fact of the referee and rendered judgment for plaintiff. Defendant
excepted and appealed.

Gilliam & G4lliam, B. M. Gatling for plaintif.
W. Stamps Howard, G. M. T. Fountain & Son for defendant.

Prr Ourtam., Upon a consideration of this record we are of opinion
that the controversy is practically determined by the findings of fact
made by the court below, which we are not at liberty to disturb. There
is evidence to support the findings and in such case they are binding
upon us. Gudger v. Baird, 66 N. C., 438; Battle v. Mayo, 102 N. C,,
418 ; Dunavant v. R. R., 122 N. C., at page 1001; Lewis v. Covington,
130 N. C,, 542, In the latter case it is said: “The exceptions of the de-
fendant to the findings of fact by the referee are that said findings are
contrary to the weight of evidence, or that they are not supported by
the evidence, but none of these exceptions are put upon the ground that
there was no evidence to support them. And this being so, we have no
right to review them and must take them as found by the referees and
the presiding judge.”

The judgment of the Superior Court is

Affirmed.

Cited: Jeffords v. Waterworks Co., 157 N. C., 13.
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G. G. EDGERTON & SON v. J. T. EDGERTON & BRO.
(Filed 12 October, 1910.)

1. Contracts—Gaming—Intent—Void—Cotton Futures—Questions for Jury.

‘When a defense to an action brought upon contract is that it was given
upon an illegal consideration and made in contravention of public policy;
that it was merely a gaming contract, with a profit to the one party and
loss .to the other, based upon the rise and fall of the cotton market, without
contemplating the actual delivery of the cotton, the form of the contract
is not conclusive in determining its validity ; and if upon issue joined the
jury find that it was a gaming contract of the character indicated, no
recovery thereon may be had.

2, Contracts—Gaming—Certainty of Amount—Void—Penalty—Forfeiture,

A gaming contract in cotton futures is void and no recovery can be had
thereon, irrespective of whether the amount of the stake is certain or un-
certain, and recovery can not be had of a penalty in a fixed ‘sum specified
in a contract of this character as a forfeit for its breach.

(168)  Appear by plaintiff from O. H. Allen, J., May Term, 1910,
of JomNsTON.
The facts are sufficiently stated in the opinion.

Aycock & Winston, Abell & Ward, and Chas.. Edgerton for plaintiff.
W. J. Hooks and N. Y. Gulley for defendant.

Warksr, J. This action was brought by the plaintiffs to recover the
sum of $2,205, as damages for the breach of a contract to sell and
deliver to the plaintiffs 100 bales of cotton weighing 45,000 pounds. By
the contract, which was in writing and dated 9 June, 1909, the defend-
ants agreed to sell and deliver the cotton for ten and one-tenth cents per
pound, delivery to be made in the months of September, October, No-
vember and December of the same year, with the stipulation that if
either of the parties failed to perform the contract, they should pay to
the other a forfeit of $500. The defendants, in their answer, substan-
tially allege that it was not intended that the cotton’should be actually
delivered, although so stated in the contract, but that the contract should
be discharged by the payment of the amount gained by the one or lost
by the other, to be determined by the rise or fall of the market price of
cotton, the maximum amount to be paid not to exceed five hundred dol-
lars, and that the contract is, therefore, void. The sole question involved
is the legality of the contrhct. The plaintiff contends that the defend-
ants, in their answer, do not set up their defense sufficiently. The
pleading may not be drawn with technical accuracy, but construing
it liberally, we think the defense is sufficiently, even if defectively,
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stated, and in this respect it is, at least, good as against a de- (169)
murrer. Besides there was no objection to the issue. Hendon v.

R. B., 127 N. C,, 114. The court submitted an issue to the jury as to
whether it was intended by the parties that there should be an actual
delivery of the cotton, and charged that if the parties did not contem-
plate an actual delivery of the cotton, but merely intended that the pay-
"ment of the $500, by the one party or the other, should depend upon the
‘rige or fall in the price of cotton, this contract would be illegal and
void as founded upon a gaming consideration, but if an actual delivery
of the cotton was intended, then it would be valid and enforceable. The
jury under this instruction returned a verdiet for the defendant. The
plaintiff excepted and appealed from the judgment.

The form of the contract is not conclusive in determining its validity, '
when it is assailed as being founded upon an illegal consideration and as
having been made in contravention of public policy. If under the guise
of a contract of sale, the real intent of the parties is merely to speculate
in the rise or fall of the price and the property is not to be delivered,
but only money is to be paid by the party who loses in the venture, it is a
gammg contract and void. “The true test of the vahdlty of a contract
for future delivery is whether it can be settled only in money and in no
other way, or whether the party selling can tender and compel accept-
anee of the particular commodity sold or the party buying can compel
the dehvery of the commodity purchased. The essential inquiry in every
case is as to the necessary effect of the contract and the real intention of
the parties.” 20 Cye., 930; Williams v. Carr, 80 N. C., 295; 8. .
McGinnis, 138 N. C., 724; S. v, Clayton, ibid., 782. In Dillaway v,
Alden, 88 Me., 280, the rule is thus stated : “When, however, there is no
real transaction, no real contract for purchase or sale, but only a bet
upon the rise or fall of the price of a stock, or article of merchandise in
the exchange or market, one party agreeing to pay, if there is a rise, and
the other party agreeing to pay if there is a fall in price, the agreement
is a pure wager. No business is done—mnothing is bought or sold, or
contracted for.. There is only a bet.” But the rulings and charge
of the court in this case are fully sustained by Rankin v. Mitchem, (170)
141 N. C., 277, where it is said: “The insertion of the last claude
can not be said to be conclusive evidence of the enfentzon of both parties
that the contract should be discharged only by a payment of the differ-
ence between the contract price and the market price of the cotton on
the day fixed for delivery. That being so, the matter is to be settled by
ascertaining the real underlying intention of the parties to the contract.
Was it the intention of both parties to the contract that the cotton should
not be delivered? Was it their purpose to conceal, in the terms of a
fair contract, a gambling deal in which the parties contemplate no real
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transaction as to the article to be delivered? This purpose and under-
lying intent his Honor properly left to the jury, the contract not being
a gambling one on its face.” The charge of the court in that case, with
reference to the issue submitted to the jury, was substantially like the
one in this case, as will appear at p. 281.

The plaintiff contended that the provision in the contract by which
the party who should break the contract is to forfeit $500, imposes a
penalty and for that reason is void, and plaintiff, therefore, can recover
the difference between the contract price and the market price at the time
fixed for the delivery, though in his complaint he demands judgment for
both. the five hundred dollars and the amount of the difference between
the two prices. It can make no difference what amount he seeks to
recover. The jury have found that the real transaction was a dealing in
differences between prices, and that no delivery of the cotton was in-
tended by the parties. The gain or loss depended upon a chance or con-
tingency, the rise or fall of the price. It was essentially a contract of
wager and is void without regard to the amount at stake, or whether the
amount is certain or uncertain. The other exceptions can not be sus-
tained. '

No error.

Cited: Harvey v. Pettaway, 156 N. C., 377; Rodge;"s v. Bell, tbd.,
382; Pfeifer v. Israel, 161 N, C., 411; Holt v. Wellons, 163 N. C., 129;
Orvis v. Holt, 173 N. C., 283, :

(171)
LEMON RACKLEY v. THE ROWLAND LUMBER COMPANY.
(Filed 12 October, 1910.)

Domestic Corporations—Residence—Venue—Removal of Causes.

Section 422, Revisal, fixing the residence of a domestic corporation at its
principal place of business, should be construed in connection with section
424, and a plaintiff may elect to sue the corporation for damages for a
personal injury in the county of his residence at the time of the commence-
ment of the action, or at the residence of the corporation, and if in the
former county it may not be removed to the latter one, on the ground of
improper. venue.

Arprar from Cooke, J., at August Term, 1910, of Wavynz,
The facts are sufficiently stated in the opinion.

W. T. Dortch and Geo. E. Hood for plaintiff.
Stevens, Beasley & Weeks for defendant.
140



N.C.] FALL TERM, 1910.

Rackiey v. LuMmBer Co.

Warker, J. This action was brought by the plaintiff in the Superior
Court of the county of Wayne, to recover damages for personal injuries
alleged to have been caused by the negligence of the defendant. The
plaintiff was an employee of the defendant and was injured while work-
ing in its mill in the county of Duplin, where its principal office is.
The defendant moved that the place of trial be changed to the county of
Duplin, upon the ground that the residence of the defendant, under
Revisal, sec. 422, is in that county. The court found the following
facts: “1. The original charter of the defendant corporation, dated 28
June, 1899, located the principal offices at Goldsboro, in the county of
Wayne. 2. The injury complained of by the plaintiff occurred in
October, 1909. 3. The principal office was changed, by amendment to
charter made by Secretary of State 22 January, 1910, to Bowden, in the
county of Duplin. 4. The plaintiff was, at the time of the alleged injury,
a resident of the county of Sampson. 5. The alleged injury occurred at
Bowden. 6. This action was brought to Wayne Superior Court on the
8th day of August, 1910, and at that time the plaintiff was, and is now,
a bona fide vesident of the county of Wayne.”

The court adjudged that the venue was properly laid in Wayne (172)
County and refused the motion. Defendant excepted to this
ruling and appealed.

The contention of the defendant is that sectlon 424 of the Revisal
does not apply to this case, as by section 422 it is specially provided
that, for the purpose of suing and being sued, the principal place of
business of a domestic corporation shall be its residence, and that this
means that an action against a domestic corporation shall be brought in
the county of its residence. We do not think this is-the proper construe-
tion of that section. It was merely intended by these words to define
what should be the residence of a domestic corporation, in determining
under section 424 where an action, to which it 1s a party, shall be
brought. It is provided by section 424 that in all other cases, that is,
cases in which a contrary provision had not already been made, an
action should be tried in the county in which the plaintiffs or the de-
fendants, or any of them, shall reside at the commencement of the
action, or if none of the defendants shall reside in the State, then in
the county in which the plaintiffs, or any of them shall reside; and if
none of the parties shall reside within the State, then the same may be
tried in any county which the plaintiff shall designate in his summons
and complaint, subject, however, to the power of the court to change the
place of trial in the cases provided by statute. It will be seen that, by
this section, an action for personal injuries may be tried in the county -
in which the plaintiff or the defendant resides. If the action is brought
against a domestic corporation, the plaintiff may elect whether it shall
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be tried in the county of his residence or in the county where the de-
fendant resides, and in the latter case the residence of the defendant shall
be determined by the location of its principal place of business. If a
suit is brought by a domestic corporation, it may lay the venue or place
of trial in the county where it hag its principal place of business, pro-
~ vided it is such an action as is embraced by the provisions of section
424. In other words, 1t is provided by section 424 that an action of the
class therein mentioned shall be tried in the county in which the plain-
tiffs or the defendants shall reside at the commencement of the action,
and considering this section in connection with section 422, as
(173) we must do, it is further provided that, if a domestic corporation
be either plaintiff or defendant, its residence shall be determined
as provided by the latter section. It was not intended by section 422
that a domestic corporation must be sued in the county where it has its
residence, even though the plaintiff may reside in another county, but
the plain meaning is, that where it is necessary to determine the venue
of an action, to which a domestic corporation is'a party, by its residence,
then and in that case, the county in which it has its principal place of
business shall be considered as its residence. If the plaintiff does not
sue a domestic corporation in the county of his own residence, he must
then bring his action in the county where the defendant has its principal
place of business. Section 422 (Acts 1903, ch. 803) was enacted be-
cause this Court had held, in Cline v. Manufacturing Co., 116 N. C,,
887, and Alliance v. Murrell, 119 N. C., 124, that a domestic corpora-
tion had no residence within the meaning of section 192 of The Code,
now section 424 of the Revisal. Where, however, the venue of an action
depends upon the residence of a party, under section 424, and that party
is a domestic corporation, the venue should be laid in the county where
it has its principal place of business. We have held in Eoberson v.
Lumber Co., ante, 120, that the purpose of Revisal, sec. 422, was not to
change the provisions of section 424, or to deny to the plaintiff the right
to bring his action against a domestic corporation in the county of his
residence. Neither section applies to those causes of action where the
venue or place of trial is specially fixed by other sections of - the
Revisal, such' as sections 419, 420 and 421, the sole purpose of section
422 being to remedy a defect in our statute law, which was pointed out
in the two cases we have already cited. See also Propst v. B. R., 139
N. C, 397, and Perry v. B. R., ante, 111,
No error.
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(174)
FRANK 8. FERRALL v. SUSIE PATTERSON FERRALL.,

(Filed 12 October, 1910.)

1. Races—Intermarriage—Third Generation—“Pure Negro Blood.”

To bring an action for divorce a vinculo within the meaning of Revisal,
sec. 2083, which, among other things, declares void a marriage “between a
white person and a person of negro descent to the third generation inclu-
sive,” ete,, it must be shown the ancestor of the generation stated must
have been of pure negro blood.

2. Same—Constitutional Law-—Evidence.

The Constitution, Art. XIV, sec. 8, by prohibiting marriages between “a
white person and a person of negro descent to the third generation inclu-
sive,” adopted the language of statutes of the same or similar terms as
the Revisal, sec. 2083, which the decisions of the Court had construed to
mean that the ancestor stated must have been of pure negro blood to ren-
der the marriage void; and while the adoption of this language is not nec-
essarily conclusive, it is well-nigh convincing evidence that the words con-
tained in the Constitution were intended to bear their established meaning.

3. Appeal and Error—Verdict Set Aside—Substantial Right—Procedure.

A party litigant has a substantial right in a verdict obtained in his
favor, and where one has been rendered on issues which are determinative
and is set aside as a matter of law and such ruling is held erroneous, the
appellate court will direct that judgment be entered on the verdict as ren-
dered.

Apruar from Cooke, J., at October Term, 1909, of Fravgriv.

The summons was igssued in November, 1907, and complaint filed and
duly verifted, alleging that plaintiff was a white man; that he had mar-
ried defendant in January, 1904, and seeking divorce on the ground that
defendant “was and is of negro descent within the third generation” and
averring plaintif’s ignorance of this fact at the time of the marriage.
Defendant answered formally denying the allegation in reference to her
being of negro blood within the third generation and averred with
reference thereto: “While plaintiff was courting her he was repeatedly
informed that there was a strain of Indian or Portuguese blood
in defendant’s veins, and he was also informed that some people (175)
insisted that there was a strain of negro blood in defendant’s
veins, and defendant said he proposed to marry her in spite of such
rumors. Defendant told plaintiff that she did not want to marry him
on account of these rumors, but he insisted on the marriage.”

Defendant further answered, by way of cross bill duly verified and
alleged, “That the plaintiff, after the birth of their little. girl, cruelly
treated her; would get drunk and abuse her in the vilest manner, refuse
to provide her with the common necessities of life, and abandoned her
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and his own child, and left her without providing her any support. He
left her in a delicate condition and expressed the wish that her condition
would kill her. Wherefore she prays for divorce from bed and board
from plaintiff and for alimony for herself and child.”

The cause was tried at the term of court stated, on issues arising upon
plaintif’s complaint, and the jury rendered the following verdiet:

1. Were the plaintiff and defendant married as alléged in the com-
plaint? Answer: Yes.

2. Has plaintiff been a resident of the State of North Carolina for
two years next before the bringing of this action? Answer: Yes.

8. Is the defendant of negro descent within the third generation as
alleged in the complaint? Answer: No.

4. Did the plaintiff abandon the defendant as alleged in the cross
bill? Answer: Yes. =

The evidence tended to fix a strain of negro blood in Julius Coley, a
great-grandfather of defendant, and in reference to this claim the court
charged the jury: “But it is contended by the defendant that the taint
in the blood came from the defendant’s great-grandfather, Julius Coley,
who the plaintiff contends was a negro, and the court instructs the jury
that if they are satisfied by the greater weight of the evidence that the
said Julius Coley was a real negro, then they should answer the third
issue Yes, but if they should not be so satisfied, then they should answer
that issue, No.” Aund as follows:

6. “The court further instructs the jury that by real negro he meant

one that did not have any white blood in him.” /
(176)  On coming in of the verdict there was motion by plaintiff to
set the same aside for error in law in the portion of fhe charge

contained in the sixth instruction above quoted. The court, being of
opinion that said instruction was erroneous, set the verdict aside on that
ground, and defendant excepted and appealed.

F. 8. Spruill for plaintiff.
Bickett & White for defendant.

Hoxe, J. The statute law applicable to the question presented, being
the first part of section 2083, Revisal of 1905, is as follows: “Who May
Not Marry.—All marriages between a white person and a negro or
Indian or between a white person and a person of negro or Indian
descent to the third generation inclusive . . . -shall be void.” This
or some enactment expressed in similar terms, has long been the statute
law of our State governing questions of this character, and when before
the Court the accepted construction with us, so far as examined, has
always been that where all other péersons whose race or blood affected
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the question were white, in order to bring a marriage within the pro-
hibited degree, one of the ancestors of the generation stated must have
been of pure negro blood. Thus in Hare v. Board of Education, 113
N. C., 10, on the right of an applicant to be admitted into the white
schools, the statute providing separate schools for the two races, at that
time defined the status of a rightful applicant in language exactly simi-
lar to this law as to marriage, it was held that the ancestor of the third
generation whose blood should determine the issue must-have been of
pure negro blood. Associate Justice Avery, delivering the opinion, after
stating that the question was controlled by section 1810, the Code of
1883, now the section of the Revisal above quoted, said further: “The
words used in section 1810 as to the third generation inclusive must,
therefore, be construed to prohibit intermarriage of whites with persons
who are not beyond the third generation or in the fourth generation from
the pure negro ancestor.” Again in State v. Waters, 25 N. C., 455, where
the validity of the marriage in question was affected by statutes

since repealed, which established the fourth generation as the (177)
determinative period, the ancestor whose blood must decide the

issue was referred to by Chief Justice Ruffin as a “full negro.” And so
in 8. v. Chawvers, 50 N. C.; 11, involving the construction of a statute
defining free negroes as “all free persons descended from negro ances-
tors to the fourth generation inclusive.” The Court, Battle, J., delivering
the opinion, approved a charge, “That every person who had one-six-
teenth negro blood in his veins was a full negro,” within the meaning of
the statute, and said further, referring to the expression to the fourth
generation inclusive, “That no person can cease to be a full negro
unless he has reached the fifth generation from his African ancestor.”
A similar principle of construetion has been established by authorita-
tive decisions in other States where this matter is of vital importance.
McPherson v. Commonwealth, 69 Va., 639; Linton v. State, 38 Ala.,
217. And we find nothing which tends to the contrary except a very
recent decision of the Supreme Court of the District of Columbia in Wall
v. Oyster, a case which has not yet appeared in the official reports, and
was kindly procured for us by the diligeypce of plaintiff’s counsel. That
case involved the comstruction of a statute of Congress providing for
separate white and colored schools in the distriet, and arose on applica-
tion for mandamus to the board of education to enroll petitioner in a
white school, the admission having been made that the petitioner had
not less than one-sixteenth negro blood. The application was denied on
the ground chiefly that as Congress had not undertaken by enactment
to define “What race or what percentage or proportion of racial blood
shall characterize an individual as ‘colored,” the term, being without
legislative definition, is left to the import aseribed to it in the common
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parlance of the people,” and applying this rule it was held that according
to the principle there adopted the applicant must be considered a colored
child within the meaning of the statute.” If this decision was in direct
contravention of the principle obtaining here it would not justify the

Court in departing from a line of precedents long recognized as
(178) aunthoritative and controlling in this State, but it will be noted that

the language of that statute is very gemeral in its terms “white”
and “colored’ schools, and on that very account the common parlance of
the people was allowed to prevail, and the case, therefore, presents a very
different question from the one we consider in construing a statute which
defines the status as “a person of negro or Indian blood to the third:
generation inclusive.”

Tn this connection an interesting compendium of the laws of the
Southern States on this subject was furnished us by defendant’s counsel,
showing that the four States of Alabama, Teunessee, Maryland and
North Carolina make substantially the same provision w1th reference to
these marriages, and that all of them have regulations on the subject in
terms equally specific and definite. In view, then, of these decisions of
our own courts, to which reference has been made, and the very definite
language of our statute, we may not approve the position earnestly
ingisted upon by plaintifi’s counsel that the negro ancestor, whose blood
must determine the issue, should be considered not a negro of pure Afri-
can blood, but one who has his status as a negro ascertained and fixed by
the recognition and general consensus of the community where his lot
is cast. Such a position ignores the ordinary and usual acceptation of
the words, “Of negro descent to the third generation inclusive,” is con-
trary, as stated, to a long line of authoritative precedents heve, and is
further objectionable in setting up a varying and uncertain standard by
which to determine a most important legislative requirement in the civie
and social polity of the commonwealth. We are confirmed in this
view by the fact that this same enactment as to negroes long embodied
in our statute law, and with this repeated and well-known construction
by the Court, was afterwards transferred without any change whatever
into the Constitution of the State and is now a part of our organic law.
In Art. TV, sec. 8, it is ordained “That all marriages between a white
person and a negro or between a white person and a person of negro
descent to the third generation inclusive are hereby forever prohibited.”
The action of our Constitutjonal Convention in thus adopting a publie

statute of accepted construction and on a subject of momentous
(179) interest and making the same, in its entirety and very words,
a part of our organic law, while not necessarily conclusive, affords
well-nigh convincing evidence that the words were intended to bear
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their established meaning, and on this subject should so prevail as the
law of the land. Rhyne v. Lipscombe, 122 N. C., 650, 654.

It may be well to note that since the decision of Hare v. Board of
Education, supra, the legislation as to separate schools for the two races
has been changed, and it is now provided, “That all white children shall
be taught in the public schools provided for the white race and all col-
ored shall be taught in schools provided for the colored race, but no child
with negro blood in its veins, however remote the strain, shall attend
a school for the white race.” Public Laws 1903, ch. 435, sec. 22; Revisal
19035, sec. 4086. The language of our Constitution on this subject, Art.
IX, sec. 2, is: “And the children of the white race and the children of the
colored race shall be taught in separate public schools, but there shall be
no diserimination in favor of or to the prejudice of either race.” It will
be observed here that unlike the section controlling the question of mar-
riage, the words used are of more general import and permit of legisla-
tive definition in fixing the status of the two races as in the case of Wall
v, Oyster, supra. It is well established that a party litigant has a sub-
stantial right in a verdict obtained in his favor, and where one has been
rendered on issues which are determinative and is set aside as a matter
of law, and such ruling is held to be erroneous, the appellate court will
direct that judgment be entered on the verdict as rendered. Shwves v.
Cotton Mulls, 151 N. C., 290, 294; Abernethy v. Yount, 138 N. C., 337.
Being of opinion that the original charge of his Honor correctly stated
the law applicable to the case, we hold there was error in setting aside
the verdict and this will be certified that judgment be entered thereon for
defendant.

Reversed.

Crarg, C. J. T concur in all respects with the opinion of the Court
so clearly stated by Mr. Justice Hoke. Not only is the wife protected by
the law upon the facts as found by the jury under a correct charge
of the judge, but it would be difficult to find a case so void of (180)
merit as that which the husband presents.

Years ago the plaintiff married a wife, who, if she had any strain of
negro blood whatever, was so white he did not suspeet 1t till recently, so
he states. He does not aver even that she deceived him, so she herself
must have been unaware of the fact, if it existed. She has borne him
children. If he could show fault in her conduct in any way, it is to be
presumed that in these days of easy divorce he would have sued on that
ground. His divorced wife might in some circumstances have been still
entitled to alimony and dower.

The plaintiff by earnest solicitation persuaded the defendant to
become his wife in the days of her youth and beauty. She has borne his
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children. Now that youth has fled and household drudgery and child-
bearing have taken the sparkle from her eyes and deprived her form of
its symmetry, he seeks to get rid of her, not only without fault alleged
against her, but in a method that will not only deprive her of any sup-
port while he lives by alimony, or by dower after his death, but which
would consign her to the association of the colored race which he so
affects to despise. The law may not permit him thus to bastardize his
own innocent children—Revisal, 1569 ; Setzer v. Setzer, 97 N. C., 252
—but he would brand them for all time, by the judgment of a court,
as negroes—a fate which their white skin will make doubly humiliating
to them. : '

Tf indeed, the plaintiff had discovered any minute strain of colored
origin after the youth of his wife has been worn away for his pleasure
and in his service, justice and generosity dictated that he keep to himself
that of which the public was unaware—or if the knowledge had become
public and was disagreeable, the plaintiff, if possessed of any sentiment
of manhood, would have shielded his wife and children by removing to
another locality or to a State where the fact, if known, would not be
deemed a stigma. Certainly of all men he should have welcomed the
verdict that decided his wife and children are white.

The eloquent counsel for the plaintiff depicted the infamy of social

"degradation from the slightest infusion of negro blood. He
(181) quoted from a great writer not of law, but of fiction, the instance

of a degenerate son who sold his mulatto mother “down the
river” as a slave. But his erime was punished, and surely was not greater
than that of this husband and father, who for the sake of a divorce,
would make negroes of his wife and children, hitherto white and whom
the jury still find to be so. He deems it perdition for himself to asso-
ciate with those possessing the slightest suspicion of negro blood, but
strains every effort to consign the wife of his bosom and the innocent
children of his own loins to poverty and to the infamy that he depicts.
The jury did not find with him and he has no reason to ask any court
to aid him in such a purpose.

Cited: S.v. Webb, 155 N. C., 429; Corporation Commassion v. Con-

struction Co., 160 N. C., 588; Johnson v. Board of Education, 166 N. C.,
473 Dawis v. B. B., 170 N. C., 600.
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DELIA STOKES v. SILAS COGDELL, 1x ge WILBUR C. NEWTON.
(Filed 12 October, 1910.)

Appeal and Error—Habeas Corpus—Objections and Exceptions—Facts
Found—Conclusiveness.

Upon an appeal from a judgment upon a writ of habeas corpus award-
ing the custody of a minor child, the court will only review errors of “law
or legal inference,” Constitution, Art. IV, sec. 8, and not the findings of
fact made by the lower court upon competent evidence; and Revisal, 1854,
allowing an appeal in such cases, does not affect the matter.

AppEaL by defendant from W. R. Allen, J., at June Term, 1910, of
WayNE.
The facts are sufficiently stated in the opinion.

E. W. Hill for petitioner, appellee.
George H. Hood for appellant.

Crark, C. J. This is an appeal from a judgment upon a writ of habeas
corpus awarding the custody of a minor child. The first two exceptions
rest upon the ground that “the evidence did not justify the findings of
fact.” This presents the question whether this Court will review the
findings of fact by the judge.

The decisions of this Court are uniform that “The findings of (182)
fact by the judge, when authorized by law or by consent of parties,
are as conclusive as when found by a jury, if there is any evidence to
support them.” Matthews v. Fry, 143 N. C., 384; Shoaf v. Frost, 127
N. C,, 806; Brafford v. Reed, 125 N. C., 311; Roberts v. Ins. Co., 118
N. C., 429; Nimocks v. Shingle Co., 110 N. C., 230; Travers v. Deaton,
107 N. C., 500; Millhiser v. Balsley, 106 N. C., 483; Branton v.
O’Briant, 98 N. C., 99. The reason for the rule is the same in both
cases. The jury, or the judge when authorized to find the faects, see the
witnesses, their bearing on the stand, the attendant eircumstances and
incidents of the trial, and hence are far more competent to judge of the
weight to be given to the evidence than this Court can be. Therefore,
we have never reviewed the evidence in any case upon the ground that the
findings of fact, whether by jury or judge, were against the weight of
evidence. We have never gone beyond passing upon the question whether
or not there is any evidence, which is a matter of law. The only excep-
tion is as to appeals in injunction cases which are heard upon afidavits
and by the uniform practice of the courts, the judge is not required to
find the facts, and in those cases only do we pass upon the facts.

As a rule, no appeal lies frem a judgment in habeas corpus, S. v.
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Miller, 97 N. C., 451 (though this Court may in its discretion allow
a certiorari to bring up a case), but by the Act, 1858-9, ch. 53, sec. 2,
now Revisal, 1854, an appeal lies “in favor of either party where the
contest is in respect of the custody of minor.” This does not alter the
rule that an appeal lies to this Court only to review errors of “law or
legal inference.” Cons., Art. 1V, sec. 8.

Appeal lies from the judgment applying the law to the facts found.
Harris v. Harris, 115 N. C., 587, which is the rule in all cases. Ladd
v. Teague, 126 N. C., 544; Norton v. McLaurin, 125 N. C.; 185.

Upon the facts found the judgment herein should be

Affirmed.

Cited: In re Jones, post, 317; Adicks v. Drewry, 171 N. C., 671,

(183)
SLOAN & SWEENEY v. ETTA HART ET AL,

(Filed 12 October, 1910.)

Appeal and Error—Former Appeal.

The trial judge having followed the opinion in this case reported 130
N. C., 269, no error has been committed by him.

AppEar from Cooke, J., at May Term, 1910, of Ngw HanNovEr,

Robert Ruark for plaintiffs.
E. K. Bryan and J. D. Bellamy for defendants.

Prr Ovrianm, This case was before this Court at Spring Term, 1909,
150 N. C., 269. By the opinions then rendered certain matters were
settled. It was settled that the defendants made a valid and binding
contract of lease with the plaintiffs, and that there had been a breach of
that contract, for which breach plaintiffs were entitled to recover dam-
ages; that the entire damages for the breach of the contract are to be
recovered in this action; that the trial judge committed error in his
charge to the jury as to damages, and that the defendants were entitled
to a new trial upon the issue as to damages.

Under our judgment the Superior Court had no power to try any
other issue except that relating to damage.

Tn the trial before Cooke, J., at May Term, 1910, the issue as to dam-
age was again submitted to the jury. We find no reversible error and
are of opinion that his Honor carefully followed the rule of damage laid
down in the opinion of this Court.

No error. 150
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(184)
MAYNARD HOWELL v. SOUTHERN RAILWAY COMPANY.

(Filed 12 October, 1910.)

Evidence—Accident—Nonsuit. )

This case, wherein plaintiff was injured by a railroad rail dropping on

his foot while he was carrying rails in defendant’s employment, is gov-

erned by Brookshire v. Hlectric Co., 152 N. C., 669, and a judgment as of
nonsuit upon the evidence should have been granted. )

Arppar from O. H. Allen, J., at May Term, 1910, of JorNsTON.

Action to recover damages for alleged negligence. The defendant in
apt time made motion to nonsuit, which was overruled. Defendant
excepted and appealed.

J. A. Wellons and Aycock & Winston for plaintiff.
Abell & Ward for defendant.

Per Curiam. The evidence, taken in its most favorable view for the
plaintiff, tends to prove that plaintiff and three other employees of
defendant, Worley, Faucett and Stevens, were sent by the section fore-
man after a guard rail. No tools were given or requested and there is no
evidence that such tools are in general use. Plaintiff states that the usual
method of carrying rails is with the hands.

On way back with the rail Faucett and Stevens carried one end, Wor-
ley and plaintiff the other end. The end carried by Faucett and Stevens
was dropped and that jerked the other end and it fell on plaintiff’s foot.

In Brookshire v. Electric Co., 152 N. C., 669 (a defendant to which
the fellow servant act, Revisal, sec. 2646, is applicable) we have a case
on all fours with this, in which we held the casualty to be the result of
an accident and no evidence of negligence.

In operations of this character such accidents are not uncommon and
are diffieult to guard against.

The court should have sustained the motion to nonsuit and dis- (185)
missed the action.

Reversed.

MAR_Y J. GLISSON, ADMINISTRATRIX OF DANIEL GLISSON,
v. H. J. GLISSON ET AL.

(Filed 12 October, 1910.) -~
Executors and Administrators—Sales—Judgments — Motion to Set Aside —
Reasonable Time—Pleadings—Prima Facie Case—Coverture—infants—

Service. P
A decree and confirmation of sale by an administrator of the deceased,

in proceedings to sell lands to make assets, will not be set aside as against
151
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a bona fide purchaser for value, upon motion of petitioners, claiming, as
heirs at law, that they were infants at the time and not duly served with
process, if not made within a reasonable time, and in the absence of allega-
tion of such facts as will make out a prima facie case that they had a valid
defense to the sale of the lands in the original petition to sell. The statute
of limitations for the commencement of actions is not applicable to the
decision of such cases, and the coverture of female defendants is imma-
terial.

Apprar from Guion, J., at February Term, 1910, of Dyprix.

Motion in the above cause to vacate and set aside the decree of sale
and confirmation entered in above cause 9 February, 1883, in behalf of
Kate Rackley, Florence Glisson and Theodocia Spellman. Issues of
fact were submitted to a jury at February Term, 1910, of the Superior
Court of Duplin.

1. When was the petitioner Kate Rackley born? Answer: 1862.

2. Were the petitioners Kate Rackley, Florence Glisson and Theodoeia
Spellman served with summons in the special proceedings to sell the land
of Daniel Glisson to make assets to pay debts, entitled Mary Glisson,
admrx., v. Florence Glisson et al.? Answer: No.

3. Were the petitioners Florence Glisson and Theodocia Spell-
(186) man married prior to the institution of the action to sell land to
make assets, and were their husbands living at the time? Answer:

Yes.

4. Were the other devisees under the will of Daniel Glisson and chil-
dren of Robert Glisson served with summons in the action of Mary
Glisson, admrx., to sell the land of Daniel Glisson? Answer: No.

5. Did F. M. Roberts, in good faith and without any notice of any
actual defect in the proceedings under which the land described in this
proceeding were sold, buy said land at such sale? Answer: Yes.

The court charged the jury that if they believed the evidence they
would answer the issues and each of them as found in the record. To
the submission of the fifth issue and the charge upon it the petitioners
excepted, and from the ruling and judgment of the court appealed.

Kerr & Gavin for petitioners, appellants.
Stevens, Beosley & Weeks for appellee, Mrs. F. M. Roberts.

Brownw, J. Rackley v. Roberts, 147 N. C., 204, is an original action
brought by petitioner Kate Rackley to set aside the decrees, sale, deed,
etc., made in this special proceeding of Glisson v. Glisson upon the
ground of fraud. '

In the opinion it is held that the proceeding’can not be attacked col-
laterally in that case and the decrees in it get aside for irregularity. Tt
is also held that no issue of fraud was submitted in due form, as it
should have been, and that no evidence of fraud was set out in the
record. _ 152



N.C.] FALL TERM, 1910.

GLISSON v. GLISSON.

The cause was sent back for a new trial and we presume is pending in
the Superior Court of Duplin County.

The petitioners now move in the original special proceeding to set
aside the decrees therein for irregularity.

In the view we take of the matter it is unnecessary to consider the
specific assignments of error, for upon the entire record the petitioners
are not entitled to have the decree now vacated for irregularity. It
appears that while petitioners were not served with summons a guardian
ad litem was appointed for them who employed reputable counsel ,
who appeared in behalf of these petitioners, then infants, and filed (187)
an answer raising issues which were transferred to the Superior
Court for trial.

The decree of sale is not in this record, but evidenily a decree was
entered, for the sale was made and confirmed by decree of 6 February,
.1883. The deed from the administratrix Mary Glisson, to the purchaser
Mrs. F. M. Roberts is dated 16 February, 1883, and recites the payment
of the purchase money. Mary Glisson died in 1903. The petitioner Kate
Rackley was born in 1862, Theodocia Spellman was born in 1857 and
Florence Glisson was born in 1859. The fact that they were married at
the time the special proceeding was commenced is immaterial. We are
not now dealing with statutes of limitation affecting the commencement
of actions.

An irregular judgment, or decree, such as the one sought to be set
aside, is one entered contrary to the method of procedure and the prac-
tice of the court. A motion in the cause is the proper remedy, and may
be made at any time within a reasonable period. This is held in many
cases. Carter v. Rountree, 109 N. C., 29, and cases cited.

It is true that courts have power to conneet their records and set aside
irregular judgments at any time, but it is settled practice that they will
not exercise the power where there has been long delay or unexplained
and unwarranted laches on the part of those seeking relief against the
judgment. Harrison v. Hargrove, 109 N. C., 346; Carter v. Rountree,
supre. The decree was made 9 February, 1883, and this motion made 16
December, 1908. The administratrix had died and a quarter of a century
elapsed before petitioners moved in this cause. This is certainly a most
unreasonable delay and we are unable to discover anything in the record
which excuses it.  Coverture is no excuse, and even that wounld not help
Theodocia Spellman who became discovert in 1885.

Not only do petitioners fail to offer any satisfactory excuse for such
laches, but they fail to allege meritorious grounds for the relief asked.

It is true they vaguely allege in their petition, “That there were very .
few valid and bona fide debts against the estate of the said Daniel
Glisson, and this affiant verily believes that the personal property (188)
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would have paid said debts.” But on the hearing they offered mno
evidence whatever to the court in support of such belief and nothing to
show that they had any defense against the original petition to sell the
land for assets, even if the decree should be set aside and petitioners per-
mitted to answer. They offered nothing tending to controvert the allega-
tions of the original petition.

The petitioners should have set forth facts instead of vague and gen-
eral allegations and presented them to the court showing prima facie
a valid defense, and the validity of that defense is for the court and not
for the petitioner to determine.

Unless the Court can now see reasonably that defendants had a good
defense, or that they could make a defense that would affect the judg-
ment, why should it engage in the vain work of setting the judgment
aside? Jeffries v. Aaron, 120 N. C., 169; Cherry v. Canal Co., 140
N. C., 423, .

The administratrix being now dead and the evidence of the indebted-
ness of Daniel Glisson doubtless destroyed or lost, after a lapse of 25
years most extraordinary circumstances must be shown to justify us in
setting aside the decree of sale for irregularity.

Affirmed.

Cited: Phillips v. Denton, 188 N. C., 303, 304; Harris v. Bennett,
160 N. C., 346; Rowls v. Henries, 172 N. C., 218.

GAINESVILLE AND ALACHUA HOSPITAL ASSOCIATION v. GEORGIA
HOBBS axp ATLANTIC COAST LINE RAILROAD COMPANY.

(Filed 12 October, 1910.)

1. Statute of Frauds—Debt of Another—Direct Obligations.
The statute of frauds requiring that a promise to pay the debts of
another be in writing, etc., “does not apply to original promises or under-
takings, though the benefit accrues to another than the promisor.”

2, Same—Promise Relied on—Evidence—Questions for Jury.

Upon demurrer to the evidence, the evidence must be considered in the
view most favorable to the plaintiff, and the weight of the evidence, the
credibility of the witnesses and reasonable deductions therefrom must be
left to the decision of the jury, in an action brought by a hospital associa-
tion against a railroad company for services rendered an employee of the
latter, in good standing in its relief department, when it tends to -show
that the employee was sick, adjudged by the medical attendants of the
railroad to require attention at one of the defendant’s hospitals, which it
had contracted with the employee to furnish free at one of the hospitals
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under its control; that the medical and other officials of the defendant
attended to and arranged for the employee to be transported and cared
for at plaintiff’s hospital, one carried on independently of the railroad,
where the services were rendered for which the action was brought; and
the fact that the employee was joined in the action as a party defendant,
does not preclude the plaintiff, as a matter of law, in this action against
the railroad, the question as to whether the plaintiff relied upon the
implied promise of the railroad and that credit was extended thereon,
being, under the circumstances, a question for the jury.

3. Damages—Services Rendered—Verified Statement—Evidence—Questions
for Jury. :

The filing of an itemized statement duly verified, in an action against a
railroad for services rendered an employee in its relief department, Re-
visal, sec. 1625, is not proof as to the damages recoverable, the action not
being instituted upon an account for goods sold and delivered; but as, in
this case, there was sufficient evidence of the services rendered, the length
thereof, etc., a motion for judgment as of nonsuit upon the evidence should
be denied.

AppEaL from Whedbee, J., at August Term, 1910, of Sampson. (189)

At the close of the evidence the defendant railroad company
moved for judgment as of nonsuit. Motion allowed. Plaintiff ev-
cepted and appealed. Miss Hobbs, the defendant, offered as a witness
by the plaintiff, testified as follows: “I live in Clinton. I was working
at Hawthorne, Florida. Dr. Bowman, medical examiner for defendant
railroad, relief department, examined me and I passed, and this certifi-
cate and book showing the rules of the relief department, was handed
to me in the regular course of the railroad mail. I was agent and
operator. My dues to relief department were $1.50 per month and I
paid them up to the time I was taken sick with typhoid fever about the
last of May, 1907. 1 was taken to plaintiff’s hospital on 2 June,
1907. T got-Miss Dixon to wire Superintendent H. O. McArthur, (190)
and she received the telegram marked Exhibit E.”

Exusir E.
Form A 97. Office Stamp.

Atlantic Coast Line Railroad Company.
Gainesville, Fla.

To Miss F. M Dickson, Hawthorne, Fla.

Subject your wire date 1. This message properly stamped and coun-
tersigned by agent at Hawthorne. Will pass yourself and Miss Hobbs
Hawthorne to Gainesville and regular transportation will be handed
conductor on arrival at this point.

F. M. Dickson. H. 0. M.

Reference No.: G. E. Hobbs. :
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On back of this telegram is stamped “A. C. L. R. R. Co., 2 June, 1907,
Hawthorne, Fla.” This wire was in reply to wire from Miss Dixon to
Superintendent . O. McArthur, marked Exhibit F.:

Exuipir F.

Form A 97. Office Stamp.

Atlantic Coast Line Railroad Company.
To H. O. M, Gv. Ha., 1st.
Subject—Letter from Dr. Hodges and he thinks Miss Hobbs best be
taken to hospital tomorrow. Please arrange to have her taken in bag-
gage car on cot. Dr. Hodges wrote for me to accompany her to Gv.
Have reliable boy in office who could manage things until I return.
Please advise. Reference No. F. M. D.

On 29 May, about two days before telegram, Exhibit ¥, was sent, Miss
Dixon wired Superintendent MeArthur as follows:

(191) Exuzisir G.

Form A 97. Office Stamp.
Atlantic Coast Line Railroad Company.
Hawthorne, 29.
To H. O. M., Gv.

Subject—Miss Hobbs is a great deal worse and I do not know what to
do, as there is no doctor here now, or nearer than Gainesville. She is a
member of relief department. Is it the company’s place to send a
doctor. Please advise quick. F. M. Dicksox.

Reference No.: O, K. , Wu. F. D.

On 380 May Superintendent McArthur wired:

ExmisiT 1.

Form A 97. Office Stamp.
Atlantic Coast Line Railroad Co.

Gainesville, 30.

To Miss Dixon, Ha. '

Subject—Doctor on 8§9. H. O M

“Exhibit E was our pass to go to Gainesville. After Miss Dixon
wired to know about a doctor and received the reply that the doctor
wasg on 89, I looked for a doctor. He did not come on 89, but Dr. Hodges
came next day on 78. This was Sunday. I did not know what doctor
was to come to see me. Dr. Hodges came and examined me. He said

: 156



N. C.] FALL TERM, 1910.

HosPITAL ASSOCIATION ¥. HOBBS.

it was best for me to get to a hospital. He said he would go back and
make arrangements with Mr. McArthur to have me taken to a hospital.
He was a local surgeon for the A. C. L. R. R. Co. Dr. Bowman, the
medical examiner, who examined me for entrance into the relief depart-
ment, came to see me Wednesday after Dr. Hodges came Sunday, and
offered his services and I told him Dr. Hodges was treating me and
making arrangements to carry me to a hospital, and he said all right,
and did not treat me. Dr. Hodges came on train No. 78 on Sunday
and Dr. Bowman came on 89 on Wednesday afterwards. I was carried
from Hawthorne on the telegram as a pass. At Rochelle, about nine
miles from Hawthorne, Mr. T. A. Marshburn, an employee of the

A. C. L. R. R. Co,, met us with a pass to Gainesville, and we (192)
went on there on the pass. I was on a cot and Miss Dizxon was

with me and we were in the baggage car. I was not delirious, knew
what was going on. The hospital at Waycross was a railroad hospital.
I did not know whether the hospital at Gainesville was a railroad hos-
pital or not. Dr. Hodges met us at the depot in Gainesville with ambu-
lance and took me right up to the hospital. My room and bed were
ready, and T was carried right on up and stayed there until 29 July,
1907, when I was released as cured. I had paid up my dues from the
time I became a member of the relief department in April, 1907, until T
was taken sick the latter part of May, 1907, at the rate of $1.50 per month
and the relief department paid me after I was taken sick one dollar per
day for 365 days as sick benefits. I do not know how far Waycross is
from Hawthorne. Dr. Bowman had nothing to do with taking me to the
hogpital. I don’t know whether Dr. Hodges is president of the hospital
at Gainesville or not. I did not know what doctor was to call to see me.
Dr. Hodges came once and examined me. I made no arrangements
about being taken to a hospital and did not know where they were going
to carry me. Dr. Hodges and Miss Dixon and T. A. Marshburn took me
off the train and carried me to the hospital. I thought I was being
taken to a railroad hospital.”

The plaintiffs also offered their account made out to Miss Georgia:
Hobbs for $127.75, for eight weeks attention; $120--$2.00 laundry, and
$5.75 medicines, ete. It also offered certificate of membership of Miss
Hobbs in the relief fund of the relief department of the Atlantic Coast
Line Railroad Company and the book of regulations governing said
relief department. Among these regulations are the following:

“12. The medical examiners shall make the required physical examina-
tion of applicants for membership in the relief fund, prepare applica-
tions, report the condition of sick or injured members, decide when mem-
bers are disabled, prepare claim for benefits, certify bills for surgical
treatment, perform such other duties as may be required of them by the
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chief surgeon, and conform to such rules as he may establish.”
(193)  “47. Payment for each day, except for the first six days, of

disability classed as due to sickness, for a period not longer than
fifty-two (52) weeks, at the same rates as for accident benefits; and
provision by the department for free medical treatment of the member,
in one of the hospitals under its control, in cases of disability, classed
as due to sickness whieh, in the opinion of the medieal examiners of the
department, may require such treatment, and when approved by the
superintendent or chief surgeon.”

Faison & Wright for plaintiff.
Davis & Davis and F. B. Cooper for A. C. L. R. R. Co.

Maxw~ive, J. The sole question presented by this appeal is whether
the evidence, considered in the view most favorable to the plaintiff, is
sufficient to be submitted to the jury to charge the defendant railroad
company as an original promisor, upon an implied promise to pay the
plaintiff the reasonable charges for the board and attention to Miss
Hobbs. If not sufficient for this purpose, then the judgment of nonsuit
should be sustained; and if sufficient, it should be reversed. It is too
well settled to require the citation of sustaining authorities, that the
statute of frauds “does not apply to the original promises or under-
takings, though the benefit accrues to another than the promisor.” We
think the evidence, considered in the view most favorable to the plaintiff,
as we must consider it under the uniform rulings of this Court, sufficient
to charge the defendant railroad company. The weight of the evidence,
the credibility of the witnesses and the reasonable deductions therefrom,
must be left to the decision of a jury. The regulations, which we have
quoted in the statement of the case, entitled Miss Hobbs—a member in
good standing of the relief fund—to free medical treatment in one of the
hospitals under the control of the defendant. The evidence offered
clearly tends to prove that the resident medical director and the surgeon
of the comipany, sent especially to take charge of her case, were endeavor-
ing, by direction of defendant’s superintendent, to carry out this express

stipulation of the contract. The removal of Miss Hobbs from
(194) Hawthorne, Fla., to Gainesville, Fla., and to plaintiff’s hospital,

was done by the orders of the superintendent and the medical
director. We do not see that the conclusion of this Court in Barden v.
R. R., 152 N. C, 318, in which we held a certain stipulation in the
contract of membership to be void as in contravention of publie policy,
conflicts with our conclusion in the present case, that the evidence should
have been submitted to and passed upon by a jury. If the defendant’s
relief department, under that decision, is treated as an “association sup-

158



N.C.] FALL TERM, 1910.

HosPITAL ASSOCIATION ¥. HOBBS.

ported by the mutual contributions of employee and employer, main-
tained for the sole purpose of relieving and mitigating the suffering of
its members—a charity whose noble purposes are untainted by selfish
interest,” we can not see how this conclusion absolves the defendant from
the performance of its promise that its sick members shall be entitled
to receive the benefit guaranteed by the contract to them. One of these
benefits is free medical treatment in one of the hospitals under defend-
ant’s control; “free medical treatment” means, of course, without cost
to the disabled member. The place of treatment—one of the hospitals
under its control—as between the member and the defendant, must mean
the hospital to which the sick member is taken by the medical examiner
of the defendant, as the member can not be presumed to know what hos-
pitals are under the eontrol of the defendant.

It was stressed in the argument before us that the account offered by
the plaintiff in evidence was made out to Miss Hobbs, and she was sued
jointly with the defendant railroad company ; and these facts conclusively
proved that the plaintiff did not rely upon the implied promise of the
defendant company and the credit was not extended solely upon that
promise. These are evidential facts to be considered by the jury, but
we do not think conclusive, in ‘view of the other facts in evidence.
2 Page on Contracts, secs. 619, 632. It would be competent for the
jury to give to them controlling weight, but we do not think that the law
attaches to them such artificial weight as to make them conclusive, It
was, also, suggested that the plaintiff could not sue into the contract
between Miss Hobbs and the defendant railroad company, evidenced by
her benefit certificate and the rules of the department. This is not the
question presented, but the proper aund sole question is, can a
jury reasonably infer from the entire evidence an original promise (195)
to pay the plaintiff for its care of Miss Hobbs? Is the liability
of the defendant primary? If so, then there can be no question that the
service performed—the detriment or loss to the plaintiff-—is a sufficient
consideration to support the contract. 2 Page on Contracts, sec. 618.
We, however, do not think it was competent to prove the account, by an
itemized statement duly verified as prescribed in section 1625, Revisal,
as the action is not instituted “upon an account for goods sold and
delivered.” There, however, was evidence offcred of the services ren-
dered and the length of time from which the jury could have found an
amount fixed by them as the reasonable value of such servieces. The
judgment of nonsuit is set aside.

New trial.

Cited: Peele v. Powell, 156 N. C., 557; Whitehurst v. Padgett, 157
N. C., 427 Nall v. Kelly, 169 N. C., 719 ; Charlotte v. Alexander, 173

N. O 518,
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S. P. TAYLOR v. JOHN T. RILEY ET AL.
(Filed 12 October, 1910.)

Injunction—Cutting Timber—Undefined Right—Equity. .

An injunction against cutting timber will not be granted when it appears
that the plaintiff claims an ill-defined balance of profits made by some of
the defendants with others, thereof, under a contract which clearly con-
templates the cutting of the timber within a prescribed time; when some
of the defendants are solvent and may be made to respond in damages;
and in passing upon the question of injunction the courts of equity will
consider the relative loss or advantage to the parties, as, in this case, the
expiration of the time in which defendant may cut the timber under the
terms of the contract. As to whether Revisal, secs. 807, 808, 809, apply.
Quere? N

AppEar from Cooke, J., from PrnpEer, heard 6 April, 1910, upon a
motion to continue a restraining order to the hearing.

His Honor disallowed the motion and dissolved the restraining order,
and plaintiff appealed.

The plaintiff alleged that he entered into a written contract in June,

1905, with W. T. Sears and S. M. Lloyd, whom he averred were
(196) the purchasing agents of the defendants Riley & Co., under the
. terms of which he procured deeds to be made to a large amount of
standing timber, in Pender County, to Riley & Co. ; that he, the plaintiff,
held at that time options on the said timber. The nature of the contract
between Sears and Lloyd and the defendants, Riley & Co., is thus stated
by plaintiff in the third paragraph of his complaint: “3. That, on or
about the 14th day of April, 1905, the defendants, W. S. Sears and
S. M. Lloyd, entered into a contract with the defendants, John T. Riley
and Henry C. Riley, partners, trading as Charles 8. Riley & Co., under
and by the terms of which contract the said W. T. Sears and S. M.
Lloyd were to buy timber in the eastern part of North Carolina, and
that the defendants, Chas. S. Riley & Co., were to furnish the money to
pay the purchase price of said timber, the title to which was to be taken
in the name of the defendants, Charles S. Riley & Co., and held by
them as se