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CASES 

ARGUED AND DETERMINED IN THE 

SUPREME COURT 

NORTH CAROLINA 

AT RALEIGH 

FALL TERM, 1910 

D. A. GARRISON v. THE VERXONT MILLS. 

(Filed 14 December, 1910.) 

1. Equitable Liens-Contracts-Possession, Factor's-Liens at Law. 
Equitable liens arise either from written contracts, which show an inten- 

tion to  charge some particular property with a debt or obligation, or are  
declared by a court of equity from the facts and circumstances of the case, 
and do not depend upon possession, as do factors' liens and other liens a t  
law. 

2. Equitable Liens-Form-Equity-Priorities. 
No especial form of phraseology is necessary to create an equitable lien, 

and a court of equity will look through the form to the substance; and 
when it  appears that  the parties intended to charge or pledge property as  
security to the debt, and the property can be identified, the lien follows, 
and the court will enforce i t  against all except those having a superior 
claim. 

3. Equitable Liens-Acts of Possession-Consent-Creditors-Registration- 
Principal and Agent. 

The factor and defendant manufacturing company contracted that  the 
former would advance to the latter three-fourths of the net cash value of 
the manufactured goods on hand and stored with it, being the value tliereof 
after deducting freights, commissions, etc., the goods to be billed up to the 
factor and stored in separate warehouses according to the factor's custom, 
and insured in his favor. A receiver was appointed for the defendant, but 
prior thereto, under the arrangement stated, the defendant became in- 
debted to the factor, and the agent of the latter visited defendant's mills 
i n  company with its president and other officers, took ,an inventory of the 
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manufactured goods stored in the basement and warehouse, numbered by 
bales, pieces, and yards, stated that he took possession for his principal, 
the factor, and left it in charge of C., as the latter's agent : Held, (1) inde- 
pendently of the law regulating factors' liens, this constituted an assertion 
of control, and a taking of possession, reducing the pledge to  the possession 
of the pledgee before the rights of the creditors under the receirership 
attached; (2 )  the undisputed evidence showing that C. had previously left 
the employment of the defendant, his possession was that of the pledgee; 
(3)  therefore, to enforce the equitable lien against creditors, registration 
was unnecessary ; (4)  the factor having the right of possession under the 
contract, the assent of defendant's officers to his taking possession was un- 
necessary. 

(2 )  REHEARING of decision reported i n  152 N. C., 644. 
Appeal by the Cone Export and Commission Company, inter- 

pleaders, claiming the fund in  hands of the receiver. 
The facts found by the referee are substantially as follows: On I 5  

March, 1906, the Cone Export and Con~mission Company and the Ver- 
mont Mills, Incorporated, entered into a written contract that the Cone 
Export and Commission Company was to have the exclusive sale of the 
entire product of the defendant's mills a t  Bessemer City, N. C., except 
such goods as i t  might sell to its own store for sale to its customers. I t  
is further provided in said contract: 

"Fourth. The party of the second part, the Cone Company, will ad- 
vance to the party of the first part, the Vermont Mills, upon their de- 
mand, three-quarters of the net cash value of goods on hand stored with 
the party of the first part. By net cash value is meant the net proceeds 
after deducting freights, cash, and other discounts, commissions, etc. The 
goo'ds thus advanced on are to be billed up by the party of the first part 
to the party of the second part, and are to9be stored and put in separate 

warehouses, as is the present custom of the party of the first part 
(3 )  with their present commission house, and insured for the account 

of the party of the second part by the party of the first part." 
This contract was in force when the receiver was appointed for the 

mills, and under i t  the interpleader had advanced the company over 
$13,000 on the output of the mills to be shipped to it. 

The following is  taken from the report of the referee: 
6. On 15 January, 1907, prior to the appointment of the receiver, one 

W. B. Vaught, agent of the claimant, visited the mills in  company with 
D. A. Garris0n;president of the mills; R. I?. Coble, a director and super- 
intendent of the mills; J. H. Wilkins and S. J. Durham, and took an 
in~en tory  of the cloth already made by the mills; that said cloth was on 
the loonls, some stored in the basement, and some in the warehouse ; there 
was only one warehouse; that said Taught stated that he took posses- 
sion of the cloth as the property of said claimant, and appointed said 
Coble as agent of claimant, to care for and hold said cloth; that these 

2  



N. C.] FALL TERM, 1910. 

acts and declarations mere not assented to by D. A. Garrison, president, 
for himself or on behalf of the mills; that the cloth was numbered by 
bales, pieces, and yards; that said cloth remained in its then position 
until taken charge of by the receiver. 

7. That on 15 January, and at  the date of the appointment of the 
receiver, said mills were indebted to claimant, and the claimant held in- 
voices for the goods which were then on the premises of the mills, and 
said indebtedness was in  the nature of advances thereon. 

8. That on 26 February, 1907, the receiver and claimant entered into 
a contract whereby claimant mas to dispose of the cloth on hand at the 
n d l s  a t  the date of the appointment of receiver, and to account for 
same, awaiting the legal determination of the ownership thereof. 

9. That the net proceeds derived by claimant from sale of said cloth 
on hand a t  mills at  the date of the appointment of receiver under the 
contract betveen receiver and claimant amounted to $4,579.33. 

10. That the net proceeds derived by claimant from the sale of 
cloth in its possession in New prior to the appointment (4) 
of receiver, amounted to $3,337.39. 

11. That  at  the date of the appointment of receiver the mills were 
indebted to claimant in the sum of $13,387.92. 

King & Kimball and James H.  Pou f o ~  petitioner, Cone Export Corn- 
PanY y. 

Burwell & Cansler and 0. P. Mason for receiver, appellee. 

BR~WN, J. When this case was determined a t  the first hearing I fully 
concurred in  the opinion of the Court, that ('The Cone Export and C.om- 
mission Company acquired no lien by virtue of its contract of 15 March, 
1906, for that was purely an executory contract that goods should be 
shipped to said company for sale on commission." 

I thought then that i t  was necessary that the interpleader establish 
a "factor's lien" for its advances. and that to do so the factor must 
show actual uossession. 

A factor's lien arises by operation of the common law, for i t  is uni- 
versally recognized that a factor, or commission merchant, without any 
written or verbal agreement, by the law merchant, has a lien upon the 
goods consigned to him, while i n  his possession, for all advances made 
to the consignor. I t  is purely a possessory lien, and I was of opinion 
that the manner and circumstances under which the interpleader claim- 
ed to have taken possession through its agent Taught did not give it 
a factor's lien for advances theretofore made. Subseauent reflection and 
investigation have convinced me that i t  was not necessary that the in- 
terpleader should assert a factor's lien, for under the fourth section of 
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the contract i t  had an equitable lien upon the goods which a court of 
equity will enforce. 

While i t  would appear from the findings that Taught asserted domin- 
ion over the goods and undertook to take possession of them in the name 
of his principal, yet such actual possession was not necessary to the 
validity of the interpleader's lien. 

Equitable liens do not depend upon possession as do factors' liens 
and other liens a t  law. They arise either from a written contract, 

(5) which shows an intention to charge some particular property 
with a debt or obligation, or are declared by a court of equity 

from the facts and circumstances of a case. 
Where there is an intention coupled with a power to create a charge 

on property, equity will enforce such charge against all except those 
having a superior claim. Such liens are "simply a right of a special na- 
ture over the thing which constitutes a charge of encumbrance upon the 
thing itself, may be proceeded against in an equitable action, and either 
sold or sequestered under a judicial decree, and its proceeds in  the one 
case or its rents and profits in the other applied upon the demand of the 
creditor in  whose favor the lien exists. I t  is the very essence of this 
condition that while the lien continues the possession of the thing re- 
mains with the debtor." 3 Pomeroy Eq. ( 1  Ed.), sec. 1233. An inter- 
esting and learned discussion of the subject is to be found in  Retchem 
v. X t .  Louis, 101 U. S., 306, where the authorities are collected. 

Mr. Loveland in  his work on Bankruptcy, p. 600, says: "Liens may 
be divided into three classes: First, common-law or retaining liens; 
second, liens created by statute, such as mechanics' liens; third, equita- 
ble liens. The term lien is specially applicable to the common-law lien; 
but i t  is by analogy generally applied to other cases, where a right to 
prepayment exists out of a  articular property or a particular asset or 
interest in  property, either by contract, expressed or implied, or by the 
implication of a trust or statute, although the property itself may be in  
the possession of or vested in the person claiming the lien. Liens of this 
description are in the nature of equitable charges." 

Equitable liens do not depend upon possession; nor, strictly speaking, 
do they constitute a jus in, re or a jus ad rem, but more properly con- 
stitute a charge upon the thing, which can be enforced only in  equity 
jurisdictions. 2 Story's Eq. Juris., sec. 1213; Peck v. Jenness, 7 HOW., 
812; The Menominie, 36 Fed., 191; Hydraulic Co. v. Wilson, 33 N. E., 
133. 

This principle is recognized in  our own Reports in  Arnold v. P o ~ t e r ,  
122 N. C., 242: '(Equitable liens do not depend upon possession, as do 

liens at  law. Possession by the creditor is not essential to his 

(6) acquiring and enforcing a lien, but the other incidents of lien 
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at  common law must exist to constitute an equity lien. I n  courts 
of law the term 'lien' is used as synonymous with a charge or encum- 
brance upon a thing where there is neither jus in r e  nor jus ad F e r n  nor . possession of the thing. The term is applied as well to charges arising by 
express engagement of the owner of the property, and to a duty or in- 
tention implied on his part to make the property answerable for a 
specific duty or engagement." 

1 Jones on Liens, sec. 27, says: "An equitable lien arises either from 
a written contract which shows an intention to charge some particular 
property with a debt or obligation, or is declared by a court of equity 
out of the general considerations of right and justice, as applied to the 
relations of the parties and the circumstances of their dealings." 

Mr. Bispham, in  his work on Equity, sec. 351, gives substantial rea- 
sons for extending the doctrine of equitable liens in mercantile transac- 
tions: "Besides the common-law liens, there are certain liens, or rights 
in  the nature of liens, which are wholly independent of possession, which 
exist only in equity, and of which equity alone can take cognizance. 
I n  modern times the doctrine of equitable liens has been liberally ex- 
tended for the purpose of facilitating mercantile transactions, and in  
order that the intention of parties to create specific charges may be 
justly and effectually carried out." No especial form or phraseology 
is necessary to create this lien. A court of equity will look through the 
form to the substance, and when i t  appears that the parties intended to 
charge or  ledge property as security for a debt, and the property can be 
identified, the lien follows, and the court will enforce it. 

As said by Justice Story in  Flagg v. Munn, Federal Cases, No. 4847, 
"If the transaction resolves itself into a security, whatever may be its 
form and whatever name the parties may choose to give it, i t  is in  
equity a mortgage." 

When we turn to the judgments of the English chancellors we find the 
doctrine of the enforcement of equitable liens upon property in  the pas- 
session of the debtor fully recognized, broadly construed, and invariably 
enforced. 

I n  Legad v. Hodges, 1 Ves., Jr., 478, Lord Thurlozo said: " I  (7) 
take this to be a universal maxim, that wherever persons 
agree concerning any particular subject, that, in a court of equity, as 
against the party himself, and any one claiming under him voluntarily, 
o r  with notice, raises a trust.'' I n  the report of that case in 3 Bro. C. C., 
531, the Lord Chancellor says: "I take the doctrine to be true, that when 
parties come to an agreement as to the produce of land, the land itself 
will be affected by the agreement." 

Other English cases supporting the contentions of the interpleader 



I N  T H E  SUPREME COURT. [I 54 

are: I n  re Music Hall Co., 3 De G., J. & S., 147; Watson v. Duke of 
Wellington, 1 Russ. & Myl., 602; Peates v. Groves, 1 Qes., Jr., 279. 

We find upon examining the reports of the courts of this country 
a great variety of cases where equitable liens have been enforced upon 
property in possession of the debtor, many of them under circumstances 
where the intention of the parties to charge the property was not so 
clearly manifested as in  this case. Martin v. Schichtl, 60 Ark., 595; 
Ward v. Stark, 91 Ark., 268; Pinch v. Anthony, 8 Allen (Mass.), 536; 
Bell v. Pelt, 51 Ark., 433; Daggett v. Rankin, 31 Gal., 327; Wayt v. 
Carwithef~, 21 W .  Va., 520; Knott v. N f g .  Go., 30 W. Qa., 795; Person 
v. Obertenffer, 59 How. Pr., 339 ; Hovey v. Elliott, 118 N.  Y., 124; Wilde 
v. Watts, 138 Fed., 432; Fidelity Ins. Co. v. R. R., 33 W. Qa., 161; 
Goodnough v. Galloway, 156 Fed., 510; Beeley v. Rrya-iz, 55 W. Qa., 586; 
Reardon v. Higgins, 39 Ind. App., 363; Burdon Co. v.Ferris Co.,78 Fed., 
417; Donald v. Hewitf, 33 Ala., 534; Kilbourn v. Wiley, 124 Mich., 370. 

An instructive case is Hurley v. R.  R., 213 U. S., 126, on all-fours 
with the case at  bar, in which the Supreme Court of the United States 
held in  1908 that "an advance payment for coal yet to be mined may 
be a pledge on the coal, and in that event, as in  this case, the trustee in 
bankruptcy takes the mine subject to the obligation to deliver the coal 
as mined to the extent of the advancement." I n  delivering the opinion 
of the Court, Mr. Justice Brewer says: "Equity looks a t  the substance 

and not a t  the form. That the coal for which this money was ad- 
(8)  vanced was not yet mined, but remained in  the ground to be mined 

and delivered from day to day, as required, does not change the 
transaction into one of an ordinary independent loan on the credit of the 
coal company or upon express mortgage security. I t  implies a purpose 
that the coal as mined should be delivered, and is, from an equitable 
standpoint, to be considered as a pledge of the unmined coal to the extent 
of the advancement. The equitable rights of the parties were not changed 
by the commencement of bankruptcy proceedings. A11 obligations 
of a legal and equitable nature remained undisturbed thereby. If there 
had been no bankruptcy proceedings, the coal as mined was, according 
to the understanding of the parties, to be delivered as already paid for 
by the advancement." 

I n  Hanselt v. Hwrison, 105 U. S., 401, the creditor had advanced 
money for the purpose of purchasing skins to be tanned and finished. The 
creditoy claimed and was given an equitable lien by reason of making 
the advances under the agreement. The discussion by Mr. Jz~stice Mat- 
thews is quite applicable to the case at  bar, as is also the opinion of the 
Court by Mr. Justice TVhite in Walker v. Brozurz, 165 U. S., 654; Bur- 
don Ref. Co. v. Payne, 167 U. s., 127; Carr v. Hamilton, 129 U. s., 252; 
Bank v. Yardley, 165 U. S., 634. 
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While I have discussed the doctrine of equitable liens, equitable rights, 
and equitable mortgages, and have used those terms, i t  is for  the purpose 
of showing how equity will look at the substance of any transaction and 
compel the appropriation of property in  accordance with the agreement 
of parties. I do not wish to be understood, however, as conceding that 
the contract i n  this case creates technically a mortgage, or a conditional 
sale within the purview of our registration laws. I n  my opinion, the 
contract is in  the nature of an equitable assignment and appropriation 
of the property to the payment of the advances. 

I t  comes within the principle clearly expressed by IVY. Justice Hoke 
in  Godwin v. Bank, 145 N. C., 330, in  these words: "This case presents 
no executory agreement to make a pledge of personal property 
as security for a past indebtedness, nor is i t  an  executory agree- (9)  
ment to give a chattel mortgage or other lien which requires 
registration either by State law or the Bankruptcy Act. But, as we 
have endeavored to show, i t  is a present equitable assignment for a cash 
consideration of the bonds, etc." 

I concur i n  the conclusion reached by Mr. Justice Manning in  his 
dissenting opinion in  this case, 152 N. C., 648, that the principle settled 
i n  Brem v. Lockhart, 93 N. C., 191, has no application here, as in  that 
case the contract in  writing was conceded to constitute a conditional sale 
requiring registration. 

Conceding for sake of argument, however, that the contract under 
consideration partakes of the nature of a mortgage, a lien, or pledge, the 
findings show that the interpleader took actual possession and asserted 
its claim on 14 and 15 January, 1907, some two weeks before creditore 
sought to subject the property and had a receiver appointed or ?n j  
rights attached. 

Where property is pledged the delivery need not be made contem- 
poraneously with the pledge, and if made thereafter i t  relates back to 
the date when the contract or pledge was made. Chem. Co. v. McNair, 
139 N. C., 326; TomZinson 11. Bank, 145 Fed., 824; ilIiZls v. Virgir~ia Co., 
164 Fed., 168. 

Coble i n  his testimony states that Vaught assumed control of the 
goods and turned them orrer to him, and that thereafter he maintained 
control, and that he thereafter assembled the goods, which were thereto- 
fore some in  the different parts of the mill and the greater part in the 
warehouse. This is in accordance with the findings of the referee. This 
constitutes an assertion of control and a taking possession and reduced 
the pledge to the possession of the pledgee before the rights of creditors 
attached. 

The Supreme Court of Massachusetts holds that goods in  process of 
manufacture, but left in  the warehouse of the manufacturer, and nomi- 
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nally placed in  the custody of one of his employees as agent for pledgee, 
sufficient. Sumner v. Hamlet, 29 Mass., 76. 

While there is no finding in respect to Coble's status, the undisputed 
evidence shows that he had been recently an employee of the Ver- 

(10) mont Mills, but was not a t  the time in its employ, but had been 
employed by Cone to take charge of the Southern Cotton Mills. 

The fact that Garrison, the president of the corporation, was present 
and did not affirmatively give his assent, is immaterial. 

The right to take possession upon the part of the interpleader being 
established, i t  had a right to assert it even against Garrison's protest, 
much less his mere silence. 

That the defendant corporation had appropriated and dedicated all 
these goods to the payment of the advances is manifest from section 4 
of the contract. The money mas not advanced upon the credit of the 
corporation, but practically in partial payment for the goods, which 
were to be insured in the interpleader's name. They were to be marked 
and! billed to i t  and stored as its property, and the invoices for the goods 
had been sent to interpleader before Vaught arrived at  the mills. Equity 
considers these things as done. Under such conditions, the right of the 
receiver is no greater than that of the insolvent corporation. Thomp- 
son v. Fairbanks, 196 U. S., 516; 1 Porn. Eq., see. 155; Godwin v. Bank, 
supra. 

I n  conclusion, I will state that I assume my full share of responsi- 
bility for the former decision in  this case, and I am glad to have the 
opportunity to aid in  correcting the error which, I am now convinced, 
was made. 

FOP the reasons given, the Court is of opinion and adjudges that the 
interpleader, the Cone Export and Commission Company, is entitled 
under the terms of the contract to the $4,579.33 in its possession as the 
proceeds of sale of the goods; the same to be credited upon its debt of 
$13,387.92 against the Vermont Mills allowed in  paragraph 4 of the 
decree. 

That part of the decree of the Superior Court embraced in  paragraph 
3, which adjudges "that the claimant account for and pay over to the 
receiver the sum of $4,579.33," is reversed. 

The receiver will be taxed with all the costs of this Court. 
Petition to rehear allowed. 

Cited: Withrell v. M u ~ p h y ,  post, 90. 
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M~DONALD v. MACABTHUR. 

D. J. McDONALD v. MAcARTHUR BROS. COMPANY. 

(Filed 14 December, 1910.) 

Appeal and Error - Courts - Expression of Opinion - Interpretation of 
Statutes. 

In this case the judge in charging the jury said, "I am not sure, and I 
frankly confess that I am not sure, that I understand fully the claim upon 
which the plaintiff bases the eleven thousand and some o,dd dollars"; 
Held, this was not an expression of opinion prohibited by Revisal, 535, it 
not appearing that the expressions used were pertinent to the issue, or 
were prejudicial to appellant, or corroborative of an alleged error based 
upon his admitted ignorance, or failure to comprehend plaintiff's claim, 
upon which the law was incorrectly charged. 

WALKER, J., dissenting. 

APPEAL by plaintiff from Ward, J., at the May Special Term, (11) 
1910, of MCDOTVELL. 

The facts are sufficiently stated in  the opinion of Mr. Chief Jusdice 
Clark. 

McCormick, Henson, & Brown, PZess & Wiaborne for plaintif. 
Budgins, Watson & Johwon, Justice & Broad/~urst for defendant. 

CLARK, C. J. The plaintiff rests his appeal upon one exception. I n  
charging the jury his Honor used this language: "I am not sure, and 
I frankly confess that I am not sure, that I understand fully the claim 
upon which the plaintiff bases the eleven thousand and some odd dol- 
lars." The plaintiff contends that this is an expression of opinion by 
the judge upon the facts, which was forbidden by the act of 1196, ch. 
452, now Rev., 535. That statute provides: "No judge i n  giving a 
charge to the petty jury, either in  a civil or criminal action, shall give 
'an opinion whether a fact is fully or sufficiently proved, such matter 
being the true office and province of the jury." 

The remark of his Honor was an expression of diffidence, and so far  
' 

from intimating an opinion to the jury that any fact was or was not 
proven, i t  meant that he did not know whether i t  had been proven 
or not. I f  the plainiff had ground to allege that the judge had (12)  
not charged the law correctly, this remark might be some corrob- 
oration of the alleged error based upon the judge's admitted ignorance, 
or failure to comprehend the plaintiff's claim. But i t  is certainly not 
an expression by the judge that any fact or facts had or had not been 
fully proven. 

The plaintiff particularly relies upon Powell v .  R. R., 68 N. C., 395. 
I n  that case the judge said : "We have not been informed that the inspec- 
tor was competent, etc." The Court on appeal justly observed that when 

9 



I N  THE SUPREME COURT. [I 54 

THOMPSON O. POWER Co. 

a judge tells a jury, "We are not informed" of a fact upon which the 
jury must pass, "he can only mean that there is no evidence of that 
fact." That case is certainly not in  point here. The judge does not say 
that he is not informed, that there is no evidence, but merely expresses 
a doubt whether he himself fully comprehends it. I f  his charge showed 
that he did not fully comprehend i t  and made an error of law in  his 
instructions to the jury, against the plaintiff, in consequence, such error 
mrould be ground for exception; but the plaintiff made no such exception. 

The prohibition in our statute against the judge's expressing an opin- 
ion upon the facts, in his charge to the jnry, did not exist a t  common 
law, nor does i t  obtain in England or in  the Federal Court, and indeed 
has been enacted in  very few of the States of this Union. I n  this State, 
we have always held that the prohibition applies only to an expression 
of an opinion as to those facts which are pertinent to the issues to be 
decided by the jury, and the appeIlant must show that the remark was 
prejudicial to him. I t  does not appear here that the remark of the 
judge was an expression of an opinion whether any facts were or were 
not proven, nor that the remark was prejudicial. I t  is very usual for 
the judge in  reciting the testimony to tell the jury that, notwithstanding 
his recital, the jury must take their own recollection of the evidence. 
His  Honor evidently meant something of that kind here. Certainly, 
his expression of diffidence and modesty should not be counted unto him 
for bias or unrighteousness. 

No error. 

WALKER, J., dissenting. 

Cited: Chemical Co. c. O'B~ien, 173 N. C., 620. 

DAVID A. THOMPSOIS ET AL. V. GREEN RIVER POWER COMPAKY. 

(Filed 14 December, 1910.) 

1. Deeds and Conveyances - Trusts - Principal and Agent - Limitation of 
Powers. 

For the management and sale of their lands the made a trust 
deed, which provided for a local and superintending agent, and that no 
deed made by the trustees would be of any validity or effect unless the 
same be approved by the superintending agent, who was fully empowered 
by the writing for that purpose. By various and successive written powers 
of appointment under the original deed in trust and made in pursuance 
thereof and referring thereto, several local agents were appointed in suc- 
cession to each other, expressly stating the condition of approval by the 
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superintending agent to the validity of a sale : Hcld,  the requirement of 
the indorsement of the superintending agent to give validity to the ex- 
ercise of the power of sale by the trustees is a valid limitation upon their 
power, and necessary to the validity of their deed. 

2. Same-Equity-Contracts t o  Convey-Specific Performance. 

When in a deed to lands made to a trustee there is a valid condition ex- 
pressed that  a sale would not be ~ a l i d  when made by a local agent unless 
approved in writing by a superintending agent, definitely limiting the 
powers of the local agent and trustee, and this condition has not been com- 
plied with in a contract to  convey given to defendant, in the plaintiff's suit 
to remove a cloud on his title to the locus in Q U O :  Held, in this case a 
deed subsequently tendered to and refused by the defendant, with the 
required approval of the superintending agent, who was ignorant of the 
refusal until just before the commencement of the suit, did not vest the 
equitable title in the defendant and give him the right to specific per- 
formance of the contract to convey. 

3. Pr inc ipa l  and Agent-Deeds and Conveyances-Limited Power-Conflict 

1 o f  Author i ty .  
I n  this case the limited power of attorney given the local agent does not 

conflict with a condition that  a designated sugerintending agent should 
approve the conveyance to be made by the trustees designated in a deed of 
trust incorporating a general scheme by the grantors for the sale and 
management of their lands. 

I 4. Deeds and Conveyances-Principal and Agent-Limited Powers-Regis- 
tration-Notice-Parol Evidence. 

Purchasers are  put upon notice of the limited powers of sales agents for  
lands, which were contained and defined in a registered deed of trust in- 
corporating a general scheme for the sale of grantors' lands for them, and 
the law requiring that the acts of such agent must be in writing, the scope 
of the agent's authority can not be extended by a subsequent oral agree- 
ment. 

5. Same-Ratification-Contracts t o  Convey-Specific Performance-Equity. 
The grantors in a deed of trust of lands to be conveyed by the trustee 

for their benefit under a general and defined scheme of sale, imposing a 
condition that the sale should be assented to in a particular way by a n  
agency defined in the deed for the purpose, are not held to the ratification 
of the unauthorized acts of sale made without the performance of the con- 
dition imposed, by the receipt of the purchase price by the trustees, in  the 
absence of knowledge or notice thereof; and equity will remove the cloud 
from the title of the cestuis que trust upon their paying back the purchase 
money with interest from the date of payment. 

APPEAL f r o m  Councill ,  J., a t  the  M a y  Term, 1910, of HEKDER- (14) 
SON. 

T h i s  action was brought under  section 1589, Revisal, to  remove a 
cloud f r o m  the  title of plaintiffs asserted by defendants. T h e  defendants, 
admi t t ing  t h e  legal ti t le to be i n  t h e  plaintiffs, assert t h a t  t h e y  have 
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the equitable title under a contract to convey made by the attorney in 
fact of the plaintiffs, to wit, one S. B. Justice, said contract being dated 
27 March, 1900, and that on 2 April, 1900, they paid the full purchase 
price, $100, for the land. I t  was admitted that a deed dated 12 October, 
1905, was tendered defendant Staton, with whom the written contract 
of purchase mas made, but i t  was rejected by Staton, as the description 
of the land did not agree with the description in his contract. The 
original contract contained no sufficient description of the land to ad. 
mit of its identification, but defendants Staton and his assignees contend 
that, at  the time the contract was delivered, a plat of the land mas de- 
livered as a part thereof, signed by the agent and containing a sufficient 
description. I t  also appears that the original contract was recorded 

without including the description from the plat, which is not there- 
(15) in  referred to, and about two years thereafter the agent of plain- 

tiffs inserted in the original contract the full description, which 
mas not thereafter recorded upon proof, but the full description mas writ- 
ten therein on the record after this suit mas brought. The defendants con- 
tend that the payment of the purchase money to plaintiffs' local agent, 
the payment of i t  to the plaintiffs by their agent, and its retention of i t  
by them for about nine years, estops them to now repudiate the contract 
and refuse to make the deed; that the refusal to make the deed is wrong- 
ful ;  that after the payment of the purchase money Staton went into 
possession and remained therein for about seven years and until he sold 
to the other defendants. The defendant, Green River Power Company, 
a corporation, claims that i t  is the owner of the equitable title of Staton 

and is entitled to have deed conveying the legal title made to it. 
(16)  Upon the verdict and judgment for the defendants, that they 

mere entitled to specific performance of the contract, and if deed 
sufficient to pass the fee were not made within a fixed time, the decree 
should operate as a conveyance, and for costs. The plaintiffs appealed. 

Xrnith & Xchenck and J .  H. Merrirnon for plaintiffs. 
Maxwel l  & l ieerans,  H. G. E w a r t ,  and  S t a t o n  & Rector  for defendants.  

MANNING, J. The decision of this case and the determination of the 
rights of the parties depend upon the proper construction of cer- 

(17) tain deeds of record in the county in  which the land involved is 
situate, and which mere offered in evidence a t  the trial. 

On 8 March, 1830, Isaac Bronson and Goold Hoyt, of the city.of 
New York, then being owners of large bodies of land (locally known, it 
seems, as speculation lands) in Mecklenburg, Rutherford (and in that 
area now Henderson), and Buncombe counties, in this State, conveyed 
the same to James Hoyt, John N. Ward, and William G. Ward, as trus- 
tees. The trusts upon which they were to hold said lands are drawn and 
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declared with great care and particularity. The grantors therein defined 
a scheme for the management and disposal of said lands which involved 
the appointment of a special or local agent to make leases and contracts 
of sale, and a superintending agent, whose approval and indorsement 
was indispensable to the validity of any conveyance by the trustees. On 
this point this deed provided: "But no deed, lease, or conveyance what- 
soever of the premises or any part thereof shall, if made by said parties 
of the seconld part (the trustees), or any one of them, be of any validity 
or effect whatsoever unless the same be approved and indorsed by Ar- 
thgr Bronson, ssquire, who hath Seen duly empowered for that pur- 
pose." Joshua Forman was named as the local agent, and the instru- 
ment by which he was appointed and his powers limited is therein ex- 
pressly referreid to. The deed also contained carefully drawn directions 
as to the method of appointment of the successor trustees, superintend- 
ing agent, and local agent ; and these several deeds successivelly made con- 
tained the same requirement as to the indorsement and approval of the 
superintending agent to give validity to deeds or conveyances by the trus- 
tees. Frederick Bronson succeeded Arthur Bronson as superintending 
agent, and was i n  turn succeeded in 1869 b;y Willett Bronson, who has - .  
been since then and is now the superintending agent. T. B. Justice 
succeeded Joshua Forman as local agent, and was in  turn succeeded, 1 
November, 1872, by C. Baylis Justice. All these appointments were 
made in the manner prescribed by the original deed of 1830. I n  1859 
and again in 1871 and in 1901, new trustees were appointed in  
the prescribed manner, and these later deeds refer expressly to (18) 
the previous deeds by dates and books of record. 

The deed of 1871, one of the deeds in  which new trustees are appointed, 
after reciting the previous deeds, contains the following provisions: 
"And the said parties of the second part (the trustees) or such of them 
as survive, shail a t  all times, a t  the proper cost and charges of the said 
heirs and assigns of the said Isaac Bronson, Goold Hoyt, and Archibald 
McIntyre (who had purchased an interest), make and execute such 
deeds, leases, and conveyances of the premises as shall be required or 
directed by said heirs . . . and especially when required by Thom- 
as B. Justice, the special agent of the parties of the first part for man- 
aging, leasing, and selling the lands aforesaid, thereunto authorized by 
a special and limited authority . . . but no lease, deed, or con- 
veyance of said premises or any part thereof shall, if made by the said 
parties of the second part or any of them, be of any validity or effect 
whatever, unless the same be approved by Willett Bronson, who hath 
been fully empowered for that purpose." And it further therein pro- 
vided: '(which deeds, leases, and conveyances, to be lawful, are to be 
indorsed and approved in  manner aforesaid." 
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Thomas B. Justice having ceased to act as the local agent, C. Baylis 
Justice, as hereinbefore stated, was duly appointed on 1 November, 
1872, by a written power of attorney, in  which the deed of 1871, from 
which we have quoted, was expressly referred to. This power of attor- 
ney undoubtedly confers large powers upon the attorney in  fact, but no 
larger than are expressly authorized by the deeds of trust, and in  no 
provision of that instrument is the requirement of the approval by in- 
dorsement of the superintending agent dispensed with, nor could i t  be. 
The method and manner of his appointment, as prescribed in  the deed 
of trust, is carefully followed, and the deed authorizing his appointment 
referred to. The precise questions presented, therefore, are : 

(1)  I s  a conveyance or deed valid without the indorsed approval of 
the superintending agent ? 

(2)  Can the local agent make a contract absolutely binding and en- 
forcible against the trustees, under the provisions of these deeds? 

(19) The requirement of the approving indorsement of the superin- 
tending agent to give validity to the exercise of the power of sale 

by the trustees is clearly a limitation upon their power and clearly with- 
in  the right of the creators of the trust to annex. I n  2 Perry on Trusts, 
sec. 784 ( 5  Ed.), it is  said: "If the sale is directed to be made with the 
consent of the tenant for life, or any other person, such consent is in- 
dispensable to a valid exercise of the powers." I n  Sugden on Powers, 
staE page 319, this writer says: "Where the consent of any person is 
required to the execution of the power, that, like every other condition, 
must be strictly complied with." I n  4 Kent's Commentaries, 330, the 
learned author says: "But i t  is the plain and settled rule that the con- 
ditions annexed to the exercise of the power must be strictly complied 
with, however unessential they might have been if no such precise 
directions had been given. They are incapable of admitting any equiva- 
lent or substitution; for the person who creates the power has the un- 
doubted right to create what checks he pleases to impose, to guard 
against a tendency to abuse. The courts have been uniformly and se- 
verely exact on this point." And a t  p. 333 he further says: "In all other 
respects the intention of the grantor of a power, as to the mode, time, 
and conditions of its execution, must be observed, subject to the power 
of the court of chancery to supply defective executions. When the con- 
sent of a third person to the execution of a power is requisite, the con- 
sent shall be expressed i n  the instrument by which the power is executed, 
or shall be certified in  writing thereon." So this Court held in  Haslin 
v. Kean, 6 N. C., 309: "The main question in  this case is whether John 
Haslin, by the deed which he executed to Kean, completely and in due 
form executed his power. I f  he did, there is an end to the wife's power; 
if he did not, she was entitled to appoint. The present controversy is 



N. C.] FALL TERM, 1910. 

between volunteers, and the wife is entitled, unless there has been not 
only an intention to appoint, but an actual appointment, and that made 
in  the p~ecise form required by the power." See, also, Phifer v. Phifer, 
41 N.  C., 155. So in  Pippen v. Wesson, 74 N.  C., 437, and Hardy v. 
Holly, 84 N. C., 661, i t  was held by this Court that, "One who contracts 
by virtue of a power, statutory or otherwise, and who, except by 
such power, is incapable of contracting, must pursue the power (20) 
o r  such contract will be void." 

Under these authorities we must, therefore, conclude that the approval 
of Willett Bronson, the superintending agent, indorsed on the deed, 
was necessary to give i t  validity. Such a deed so indorsed by Bronson, 
dated in  1905, was tendered the defendant Staton and rejected by him 
because, as he asserted, i t  did not embrace the boundaries covered by his 
contract with the local agent. I t  does not appear that Bronson was 
informed of the rejection of this deed by Staton until shortly before this 
action was brought. (3 )  Could the local agent make a contract for the 
sale of land, binding and enforcible in equity against the owners, i n  the, 
absence of the approval of Bronson, the present superintending agent 'i 
The power of attorney under which the agent Justice acted, and from 
which he derived his authority, was in  writing, was recorded i n  the 
county of Henderson, and was offered in  evidence by the defendant. 
While the powers are extensive, the deed of 1871 is therein referred to 
and that was also duly recorded. The powers given the agent Justice i n  
no way conflict with the power and duty of Bronson, and we do not 
think such power and duty could be destroyed or impaired by the power 
of attorney appointing Justice the local agent. 

I n  Bamk v. Nay, 143 N.  C., 326, this Court, speaking through Justice 
Walker, said: "There is a general rule that when one deals with an 
agent i t  behooves him to ascertain correctly the scope and extent of his 
authority to contract for, and in  behalf of, his alleged principal; for 
under any other rule, i t  is said, every principal would 'be a t  the mercy 
of his agent, however carefully he might limit his authority. The power 
of an agent is not unlimited unless, in some way, i t  either expressly or 
impliedly appears to be so, and.the person who proposes to contract with 
him as agent for his principal should first infarm himself where his 
authority stops, or how fa r  his commission goes, before he closes the 
bargain with him. Biggs v. Im. Go., 88 N. C., 141; Fergwon v. Mfg. 
Co., 118 N.  C., 946." 2 A. & E. Enc., 9.61. At page 966 of the 
same work it is said: "Where a third person-has knowledge (21) 
that an agent's authority is in writing, or that i t  must necessarily 
be in  writing in order to bind the principal, he must call for and examine 
the power and take notice of the nature and extent of the authority con- 
ferred, as any act beyond the scope of such written authority will ordi- 
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narily not be binding on the principal." "Where real estate is the sub- 
ject of sale, the person purchasing of an agent must see that the power to 
convey is of equal dignity with the deed to be executed." Peabody v. 
Hoard, 46 Ill., 242. 

The examination of the power of attorney to Justice would have in- 
formed the defendant Staton of the limitation of his power to bind these 
principals to execute a deed in pursuance of his contract, and would have 
led him to discover the requirement of the approval of the superintend- 
ing agent Bronson. The principle controlling this is clearly stated in 
2 Pom. Eq. Juris. ( 3  Ed.), see. 626, and is uniformly accepted by the 
courts and text-writers: "Wherever a purchaser holds under a convey- 
ance and is obliged to make out his title through that deed, or through 
a series of prior deeds, the general rule is firmly established that he has 
constructive notice of every matter connected with or affecting the estate 
which appears, either by description of parties, by recital, by reference, 
or otherwise, on the face of any deed which forms an essentia1 Iink in the 
chain of instruments through which he must derive his title. The rea- 
sons for this doctrine are obvious and most convincing; i n  fact, there 
could be no security in land ownership unless i t  were strictly enforced." 
Smith v. Fuller, 152 N. C., 7 ;  Johnson 2'. Prairie, 91 N. C., 159; HoZmes 
v. Holrnes, 86 N. C., 205; T?mmpso.n v. Blair, 7 N.  C., 583. 

The defendants, however, contend that the consent of Bronson to the 
deed is withheld for improper and selfish purposes; but there is no evi- 
dence, we think, to support this contention, except that he stated at  the 
trial that he would not consent to a deed covering the boundaries as de- 
manded by the defendants, and assigned his reasons therefor, which in  
view can be regarded as improper or selfish. The defendants Staton and 

Torrence were informed in  1901 or 1902 that no land interfering 
(22) with water power of Green River would be sold or conveyed. 

The defendants further contend that, as i t  had been the cus- 
tom of Bronson to approve deeds conveying the lands contracted to be 
sold by Justice, and this custom had been extended over 40. years, they 
had a right to rely upon this uniform custom as an interpretation of 
the powers of Justice. But Bronson testified, and this was the only 
evidence upon this question, that no deed had been executed by the trus- 
tees without his written approval indorsed thereon. This was in  strict 
compliance with the power created by the deed of trust. The power of 
attorney and the deed of trust leave no room for doubt as to the powers 
conferred. What was thought generaIIy of the power of Justice, or 
what the defendants Staton and Torrence inferred were his powers from 
the conduct of Justice, is not competent to enlarge the express powers 
conferred upon him by his written appointment. I n  Minmesota Xtone- 
ware Go. v. McC~ossen, 110 Wis., 316, 84 Am. St., 927, the Court said: 
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"The idea is advanced that written authority to an agent may be ex- 
tended by subsequent oral authority. That is so in  many cases, but not 
where the authority is required to be in  writing. A power to sell and 
convey real estate can no more be extended or changed by parol than 
can a conveyance of real estate. That is so elementary that the sug- 
gestion of respondent's counsel to the contrary does not require further 
notice.'' 

I t  is further contended that there was such ratification of the contract by 
the receipt and retention of the purchase money, that the plaintiff ought to 
be conlpelled to specifically perform this contract. I n  E/'rc~p v. Richardson, 
81  N .  C., 5, this Court said: "When the agency is to be proved by the 
subsequent ratification and adoption of the act by the principal, there 
must be evidence of previous knowledge on the part of the principal of 
all the material facts. 2 Greenl. Ev., sec. 66." And this is the generally 
accepted doctrine. The contention of the defendants, as presented in 
this phase of the case, i s  that the acquiescence or ratification by the trus- 
tees of acts.not performed in accordance with the terms of the trust deed 
creating their nower to convey can substitute a different method u 

of executing the power than that prescribed therein, and to this (23) 
extent weate a new method. This is contrary to the doctrine 
stated in the authorities we have already quoted from. No acquiescence 
or ratification by the costui quo trusted is shown by the evidence, nor 
is there any evidence from which ratification or acquiescence by them 
can be inferred. As the dealings appeared to them, they were conducted 
in  strict accordance with the terms of the deed, and this can also be said 
as to the trustees themselves. The evidence negatives, so fa r  as the trus- 
tees and beneficiaries knew, any failure to observe the methods prescribed 
for executing the power. The evidence offered does not present the case 
of an attempt to repudiate a contract, but simply a case where the court 
will refuse to compel specific performance of a contract because i t  is not 
executed in  accordance with the formality prescribed by the written in- 
struments which control it. 

The plaintiffs cannot, of course, retain the money, to wit, $100 paid 
by defendant Staton. They aver a tender of its return and express 
a m7illingness to repay i t  with interest from the date of payment, to wit, 
2 April, 1900. This must be paid into court, and upon its payment into 
court, judgment will be entered canceling the contract as registered, and 
the subsequent deeds and assignments of the contract made by the defend- 
ants inter se. 

Under the evidence and the law, his Honor should have directed a find- 
ing for the plaintiffs upon the 5th and 7th issues. The other issues are 
immaterial and do not present any controverted facts. For the errors 
pointed out, the judgment is  

Reversed. 
154--2 17 
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(24) 
R. T. WEST ET AL v. SEABOARD A I R  LINE RAILWAY COMPANY. 

(Filed 14 December, 1910.) 

Railroads-Damages-Release-Mental Incapacity-Evidence-Conductor- 
Nonsuit. 

In this case, reported 151 N. C., 231, it was held necessary, to set aside 
plaintiff's release for damages for personal injuries sought in his action, 
for plaintiff to prove that defendant had notice of his mental incapacity at 
the time. The evidence on this appeal, in addtion to that on the former ap- 
peal, tends to show that certain letters indicating his mental soundhess, 
though signed by plaintiff, were written with the aid of his wife and others 
in view of having him continued in his occupation as defendant's conduc- 
tor, but this fact was withheld from defendant; there was also evidence 
tending to show that defendant knew of plaintiff's nervous condition, ren- 
dering him incapable of running as conductor, eight months before he 
signed the release. The amount paid for plaintiff's release was about 94 
per cent of the amount of his original demand for damages : Held, insuffi- 
cient to go to the jury on the issue, and defendant's motion for judgment 
of nonsuit should have been granted. 

CLARK, C. J., dissenting. 

APPEAL from Lyon, J., at February Term, 1910, of UNION. 
This case was before this Court at  Fall Term, 1909, 151 N. C., 231, 

where, in  the opinion of the Court, the nature of the action and much of 
the evidence are stated. 

After the opinion of this Court was certified down, one W. H. Nor- 
wood was appointed guardian of the plaintiff, R. T. West, upon the alle- 
gation of his mental incapacity, and upon the petition of the guardian 
he was made a party plaintiff and permitted to prosecute this action. 

, He filed complaint, adopting the allegation of the complaint and repli- 
cation filed by the plaintiff West, and further alleged that on 29 Jan- 
uary, 1910, he offered to return to defendant the amount of $1,511.61 
(the amount paid to West by the defendant and accepted in  full release 
of all damages sustained by him), with interest from 9 October, 1905; 
that this offer was declined upon the ground that the defendant denied 

the mental incapacity of West at  the time the release contract 
(25) was signed, and that i t  had any notice or knowledge thereof. I t  

was also admitted at  the trial that there was no negligence charge- 
able to defendant for the wreck of the passenger train on 9 September, 
1904, at  Whimant's trestle, but that i t  was negligent in permitting a 
freight train to run in  upon the wrecked passenger train. The issues 
submitted to the jury, with their findings, mere as follows: 
1. Did the plaintiff, at  the time of receiving the voucher for $1,- 

511.61, execute the alleged release, dated 9 October, 1905, set up in the 
answer ? Answer : Yes. 

18 
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2. Did the plaintiff, at  the time of executing the said release, have 
sufficient mental capacity to understand the nature and effect of said 
release ? Answer : No. 

3. If not, did the defendant have notice a t  that time of said West's 
lack of mental capacity? Answer : Yes. 

4. Did the plaintiff, a t  the time of indorsing and collecting the said 
voucher for $1,511.61, have sufficient mental capacity to understand the 
nature and effect of said voucher? Answer : No. 

5. Has the said West been continuously, since 9 September, 1904, up to 
this time, incompetent, from van t  of understanding, to manage his own 
affairs ? Answer : Yes. 

6. What damage, if any, is the plaintiff, R. T. West, entitled to re- 
cover for injuries suffered by the said West as the result of the freight 
train running in upon the derailed passenger train, as alleged in  the 
complaint? Answer: $8,511.61-$1,511.61=$7,000 ; net, $7,000. 

7. Was W. H. Norwood appointed guardian of the said West, as al- 
leged i n  the amended complaint filed by said Normood? Answer: Yes. 

8. Did the plaintiff Norwood, as guardian of said West, offer to re- 
turn to the said defendant the money paid to the plaintiff West, with 
interest thereon from the time of payment, as alleged in  the amended 
complaint filed by the said Norwood? Answer: Yes. 

9. I f  so, did the defendant refuse to accept the return of said money? 
Answer: Yes. 

10. Was the refusal of the defendant to accept the return of (26) 
said money put upon the grounds that the defendant denied that 
the said West lacked mental capacity at the time he signed the said 
release, and received the said money? Answer: Yes. 

11. Was the amount paid by the defendant to the plaintiff West a fair 
and reasonable compensation for the execution of said release? Answer : 
No. 

12. I s  the plaintiff's cause of action barred by the statute of limita- 
tions? Answer: No. 

I t  will be noticed that the first, second, fourth, and sixth issues were 
submitted at  the former trial. During the trial numerous exceptions 
were taken by the defendant to the rulings of his Honor i n  admitting 
incompetent testimony, excluding competent testimony, and to his refusal 
to give certain special instructions prayed by defendant, and to certain 
parts of his charge. From the judgment rendered, the defendant ap- 
pealed. 

Williams & ~ e k m o n d ,  Tillett & Guthrie, and A. 11. Stack for plain- 
ti#. 

ddams, Jerome & Armfield, John, D. Shaw, and Burwell & Cansler 
for defendant. 
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MANNING, J. I n  view of the opinion of this Court delivered in the 
former appeal of this case (151 N. C., 231), i t  is necessary, in  order to 
sustain a recovery for the plaintiff, that an affirmative response should 
be made to the third issue, coupled with a negative finding to the elex?- 
enth issue. These two issues present the crucial matter of inquiry, the 
negligence of defendant in  permitting its freight train to crash into the 
derailed and wrecked passenger train being admitted. This brings us 
to an examination of the evidence offered upon these two questions; and 
giving to i t  the most favorable construction for the plaintiff, the conclu- 
sion is irresistible that i t  is wholly insufficient to justify a finding upon 
either issue in  plaintiff's faror. At best, i t  raises not more than a conject- 
ure that defendant's agent making the settlement with plaintiff had notice 

of plaintiff's mental incapacity, assuming that such incapacity ex- 
(27) isted at that time; and i t  does not raise even a conjecture that the 

settlement made with him was unjust, unfair, or inequitable. The 
plaintiff's itemized claim, as presented by him to the defendant, which was 
approved by those interested in  his welfare, was for $1,603.22 ; the defend- 
ant paid him $1,511.61, the difference being less than $100, or about 6 
per cent. At  that time the plaintiff thought, and those interested in his 
welfare considered the settlement satisfactory, fair and just. There is 
absolutely no evidence that defendant was striving to drive a hard bar- 
gain; no suggestion of imposition, undue influence, or fraud, except that 
fraud, as plaintiff contends, which arises from contracting with a 
mental defective with notice of his mental incapacity. I t  will be ob- 
served that none of the plaintiff's family or friends or his attorney 
thought at that time that plaintiff's mental incapacity was so great as 
to suggest the advisability of the appointment of a guardian for him; 
this seems not to have occurred to them until nearly five years thereafter 
and after the former opinion of this Court in this case had been certified 
down; at least, we find no suggestion of it in the evidence. 

The narrative of the circumstances of the wreck, of the correspondence 
between plaintiff and defendant's agent, of what took place at  the time 
of and just prior to the settlement, of what he said and did and what 
Stanley said and did, given by plaintiff himself, who was examined as a 
witness in  his behalf, shotv an intelligent comprehension of the transac- 
tion and the contract, though detailed nearly five years thereafter and by 
a man who was adjudged n o n  compos rnentis at the time he was testify- 
ing. 

At the time of the settlement, 9 October, 1905, more than a year after 
the wreck, not only did plaintiff, but his physician and his family, en- 
tertain the opinion that plaintiff would recover, but that he had in fact 
so fa r  recovered that he would be able in cold weather to resume his for- 
mer position as passenger conductor. The plaintiff, in  his letter of 7 
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October, 1905, wrote that he was then and had been since 1 October, able 
to resume his duty as passenger conductor; and his physician, Dr. Ash- 
craft, wrote on 10 October, that "So fa r  as I can see, he (Conductor 
West) is i n  as good health as he has been for the past two or three years. 
I think he will come out all 0. K."; and he explained in  his testimony 
that 0 .  K. meant that he would be all right; that at the time he 
wrote the letter just quoted from, he wrote i t  for the purpose of (28) 
informing defendant's superintendent that, in  his opinion, the 
plaintiff was then as capable of running a train as conductor as he was 
before the wreck; that at that time his condition appeared normal to the 
outsider-the layman; and that though he had, at  the time of the trial, 
changed his opinion, this change was largely due to the subsequent de- 
velopment of the plaintiff's disease. I t  also appeared that plaintiff 
went where he pleased, taking occasional trips from home unattended; 
that he wrote defendant to furnish him passes for these trips; that he 
went to Portsmouth to make the settlement unattended. 

I t  cannot be said that, because defendant's agent, making the settle- 
ment, asked the plaintiff at  that t i i e  if he knew the superintendent en- 
tertained some doubt of his fitness on account of his physical, mental, 
and nervous condition, to resume his duties as p a s s e n g e r  c o n d u c t o r ,  that 

. this question is sufficient to support the allegation that such agent had 
notice of plaintiff's want of capacity to make a contract or to make the 
settlement of his claim against the defendant that he did make on that 
day. I t  is a matter of common knowledge that every man with the 
mental capacity to make a contract has not the mental capacity to per- 
form the many and delicate duties of a conductor of a passenger train. 
To make such a contract as the plaintiff made cannot be said, under the 
rulings of this Court and measured by the standard of capacity univer- 
sally recognized, to require any great amount of mental capacity, es- 
pecially in  the absence of any suggestion of misrepresentation, imposi- 
tion, or undue influence; while to discharge the many, varied, and deli- 
cate duties of conductor of a passenger train requires at  all times more 
than the average intelligence, and especially a nervous condition not 
easily irritated or excited. 

The correspondence between plaintiff and defendant's agent, in  refer- 
ence to the adjustment of his claim, extended over a period of more than 
a year, and all the letters, the same as at the former trial, were offered 
in  evidence by one side or tfhe other, and their pertinency to the 
phase of the case now under consideration is commented upon in  (29) 
the former opinion of the Court. 

The additional fact appearing at  the last trial, that the plaintiff him- 
self did not, in  fact, compose and prepare all these letters, but was aided 
by his wife, his attorney and two other friends, each, in  drafting 
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the letters, can have no effect in determining the issues now under 
consideration, for i t  is not suggested that such fact mas communi- 
cated to the defendant's agent having in charge the adjustment of plain- 
tiff's claim; on the contrary, i t  is evident from the testimony that the 
purpose of plaintiff and his friends was to conceal the fact of such aid 
from defendant's agent. I t  is insisted that the con\-ersation of Dr. 
Ashcraft with Superintendent Berkley in January or February, 1905, in  
which Dr. Ashcraft expressed the opinion that the plaintiff would not 
again be mentally capable of resuming his position as conductor, was 
notice to the defendant and must have been communicated by Superin- 
tendent Berkley to the claims agent of defendant. Assuming this, the  
settlement was not made until October, some nine months thereafter, and 
not until the claims agent was assured by Dr. Ashcraft, in  his letter, that 
the plaintiff would be all 0. K., and by plaintiff's letter that Dr. Ash- 
craft had so informed him. I f  plaintiff's family, friends, and physician 
believed, at  that time, that plaintiff was so mentally incapacited by the 
injuries received in  the wreck, or from other causes, that he was rendered 
non compos mentis, i t  is inconceivab'le that they should have permitted 
him to go to Portsmouth alone to adjust a matter of such moment to him 
and to them, and without any warning to the defendant's agent of his 
mental condition, a condition that was not observable to the outsider or 
layman, to use the words of Dr. Ashcraft. 

The legal principles controlling the determination of the phase of the 
case presented by the third and eleventh issues are stated in  the former 
opinion of this Court and the cases therein cited. I t  is unnecessary t o  
restate them. Both the sanity of the plaintiff and his apparent mentaI 
condition, and the fairness, propriety and equitableness of the settle- 

ment of October, 1905, must be determined by conditions then ex- 
(30) isting, of which defendant's agent was fixed with notice or knowl- 

edge. This is not controrerted by plaintiff's counsel in their able 
and well-considered brief, and such is the ruling of the Court in  the for- 
mer opinion. I t  is further sustained by the following additional authori- 
ties: Wells v. Roger Wheel Co. (Ry.), not reported in  St. Rep.; R. R. 
v. Hilligoss, 171 Ind., 417 ; Allen v. Rulancl (Conn.), 117 Am. St., 146 ; 
Sprigg v. Sprigg's Trz~stec (Ky.), not reported. 

Hax-ing reached the conclusion that his Honor should have allowed 
the defendant's motion to nonsuit the plaintiff, made a t  the close of 
plaintiff's evidence and renewed at the close of all the evidence, and that 
his refusal to grant this motion was error, it becomes unnecessary t o  
consider the other interesting questions presented by the other exceptions. 
I n  disallowing the motion to nonsuit, there was error, for which the 
judgment is reversed. The nonsuit will be entered in  the court below. 

Reversed. 
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CLARK, C. J., dissenting: This case was before the Court upon the 
appeal of the defendant, 151 N. C., 231. A new trial was then granted 
because there was no 6nding by the jury that the defendant company 
had notice of West's mental incapacity, and because there had been no 
return shown of the $1,500. which had been paid to him at the time he 
signed the release. On the trial below, held in accordance with the order 
of this Court, it was found by the jury, among the other issues, that the 
defendant company, through Stanley, its claim agent, did have notice 
of West's mental unsoundness; that an offer to return the amount paid 
under the release had been made to the defendant company, and that the 
offer had been refused upon the ground that the railroad company 
claimed that West was of sound mind at the time the release was signed : 
and it was further found by the jury that the settlement made buy the 
railroad company with West was not a fair  and reasonable consideration 
for the execution of the reIease. 

The second trial, therefore, cured every defect that was pointed out in 
our fornier opinion. I t  would seem, therefore, that the verdict and 
judgment upon this appeal should be affirmed. I t  is certainly too (31) 
late now to say that there was no evidence, when two learned trial 
judges have thought that there was sufficient evidence to submit 
the issues and two impartial juries have found not only that there 
was evidence, but a preponderance of evidence sufficient to satisfy them 
upon each issue. I t  can always be argued that the jury upon the evi- 
dence should not have found the issues as they did. But that is the 
very matter which the jury was impaneled, as the constitutional triers 
of the fact, to determine. They heard the evidence, they listened to the 
argument of counsel that the evidence did or did not justify the finding 
which the contending parties sought upon the several issues. And the 
jury decided. This was their function. This is not a forum in which 
to Eompare and weigh the evidence and decide whether or not the jury 
have found correctly. 

As stated in  the opinion of the majority, the two crucial issues on this 
trial are : 

3. Did the defendant have notice, at  that time, of West's lack of men- 
tal capacity ? Answer : Yes. 

11. Was the amount paid by the defendant to the plaintiff West a fair 
and reasonable compensation for the execution of the said release? 
Answer: NO. 

The opinion of the Court rests upon the position that there was no 
evidence to sustain the finding upon said third issue. The plaintiff's 
counsel argued with great force that there was not only evidence to that 
effect, but that i t  was conclusive and overwhelming. 

I t  appears in  the evidence that the, defendant's division superintendent, 
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Berkley, and Dr. Blair, its surgeon, met Dr. Ashcraft at  Monroe i n  
January, 1905; that in that conservation Berkley said that while West 
had been prior to the accident one of the company's best conductors, 
since the accident he would be afraid to let him run a train for fear he 
would involve the railroad company in  lawsuits and injure himself, and 
asked Dr. Ashcraft whether he thought West would ever be able to run 

again as conductor, to which the doctor replied that he did not 
(32) think that he would. Dr. Ashcraft testified that he and Superin- 

tendent Berkley were discussing West's mental condition, and they 
agreed that on account of i t  he would never be able to run again as con- 
ductor. This knowledge of Berkley was the knowledge of the railroad com- 
pany, and was binding upon it when its other agent, Stanley, settled with 
West, even if there had been no evidence that Berkley conveyed! such 
information to Stanley. But, independently of that, there was evi- 
dence to show that Berkley did in  fact convey his knowledge to 
Stanley. Stanley wrote to West a letter in  which he said, the 
very day of the settlement: "There is some question i n  the mind of the 
general superintendent and the superintendent of the third division 
(Berkley) as to whether your physical, mental, and nervous condition is 
such as to enable you to take your old run in  the passenger service." 
H e  also wrote West: "To be perfectly frank with you, Captain, I have 
been told that Dr. Ashcraft has advised Superintendent Berkley that 
you are not in a condition to go back as conductor of a passenger train.'? 
As Dr. Ashcraft testified that he never had but one interview with Berk- 
ley, this was certainly evidence from which the jury could draw the 
conclusion that Berkley had informed Stanley of West's defective men- 
tal condition. The evidence shows that at  the very time Stanley was 
preparing the release for West's signature the latter was in  the supply 
department getting his supplies to resume his run as conductor, although 
Stanley admits that at  that very time he knew that West would not be al- 
lowed to resume his run. West testified that he supposed he was signing 
a receipt for his pay during his lost time, and that he did not understand 
that i t  was a receipt for damages. 

The plaintiff was injured in  a railroad wreck, and while imprisoned 
therein, a freight train was negligently allowed to crash i n  upon the 
wreck in  which he was imprisoned. 

R. A. Morrow testified that he had known the plaintiff's physical con- 
dition for 15 or 20 years; that prior to the accident he was all right, but 
ever since that date he has been incapable by reason of want of under- 
standing to manage his own affairs and has not had sufficient mental 
capacity to understand the nature and effect of the release in  question. 

Dr. J. M. Belk testified that he had also known him for 15 or 20 
(33) years, and that since the date of the accident, in  his opinion, he 
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has not had sufficient mental capacity to understand the effect of 
a contract, nor to manage his own affairs, for want of understanding. 

Dr. Ashcraft testified that he was a practicing physician of 18 years' 
standing; was the plaintiff's family physician and formerly surgeon for 
the defendant; that in his opinion West has been incompetent for want 
of understanding, ever since the accident, to manage his own affairs, and 
at the time of this release he was not competent to understand its nature. 
He also stated the conversation with Superintendent Berkley, as above 
set out. 

Numerous other witnesses testified to the same effect as to plaintiff's 
impaired mental condition ever since the wreck; among them the pastor 
of his church, the deputy clerk of the Superior Court, two other minis- 
ters, the editor of the- town paper, several leading merchants, and many 
others. 

I n  view of the overwhelming number of reputable witnesses who tes- 
tify as to West's mental incapacity at the time this release was signed, 
and qf his incapacity ever since the wreck, to transact his own business, 
which in fact has been carried on by others, the jury might fairly have 
inferred that Stanley, from observation of West's bearing at the time 
the release was signed, must have known thereof. I n  corroboration of 
this, Stanley testifies that he took the unusual step of having West to 
write at the foot of the release that he "understood" it. 

I n  addition to all this, the company's officers must have made some 
inquiry, from time to time, of the condition of an old and valued ser- 
vant, who had been so badly injured in the wreck, and if so, from the 
above concurrence of testimony of so many witnesses, the company's of- 
ficers must have known his mental condition. 

Add to all the above that Dr. Ashcraft testified that Superitendent 
Berkley and the surgeon of the road talked with him concerning West's 
mental condition, and they all agreed that it was defective; that Stanley 
wrote West that Mr. Berkley thought that West's condition would 
not justify his returning to the road; that West testified that he (34) 
went to Norfolk to get his pay for lost time, and signed the re- 
ceipt for that and not for damages, and that Stanley admits that while 
he was preparing the papers for this release West was in the supply 
department getting his outfit to resume his run, though he (Stanley) 
knew that West would not be allowed to return, and the grossly inade- 
quate sum paid (about one-fifth of a just compensation, as both juries 
have found), and it would seem not only that there was evidence to. go 
to the jury, that the defendant company had notice of West's mental con- 
dition, but as plaintiff's counsel contends, i t  was overwhelming and ir- 
resistible. 

If juries can not be permitted to find an issue upon such evidence as 
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this, the number of cases in  which they can be permitted to find the facts 
will be very much restricted, and their usefulness and functions as a part  
of our judicial system will be very much impaired. 

Cited: Ipoclc w. R. R., 158 N. C., 448. 

D. M. W A R R E N  v. COHARIE L U M B E R  COMPANY. 

(Filed 14 December, 1910.) 

Navigable Streams-Obstruction-Damages-Punitive Damages-Evidence. 
In an action wherein actual damages were claimed, with punitive dam- 

ages, for damming a navigable stream, made a misdemeanor by Revisal, 
3559, there was evidence sufficient tending to show, and under correct in- 
structions from the court the jury found, that the stream in question was 
navigable: Held, to recover punitive damages it was insufficient to show 
merely that the stream was obstructed to plaintiff's damages, it being nec- 
essary to prove, in such cases, malice, fraud, wanton or willful disregard 
of .the plaintiff's rights, or other circumstances of recklessness or aggrava- 
tion. 

APPEAL from Whedbee, J., a t  August Term, 1910, of SAMPSON. 
This action was brought to recover both actual and punitive damages 

for obstructing the Little Coharie River, a floatable stream i n  Sampson 
County. The plaintiff was floating a raft of telegraph poles from 

(35)  a point on the said river i n  Sampson County to Wilmington, N. 
C. The plaintiff's agent in  charge gives the following account of 

the act which caused the injury, for which this action is brought to re- 
coTTer damages : 

"I took the raft down the river. We left home on Saturday. A tree 
had blown across the river about a half or three-quarters of a mile above 
the mill. We found the river full of logs above this tree. They were 4 
to 5 feet deep on each other. The tree had stopped them and blocked the 
river. We broke the logs loose and they drifted down on others. We 
could not get through with our raft. It was as big a mess as I ever saw. 
We went down to the defendant's mill and saw Mr. Clement. He had 
the river da&rned around the big sharp bend in  the river with spiling 
driven down. There was a tram running across the stream. H e  had 
made a new cut across the neck of this bend. We asked Mr. Clement to 
open the river, and he told us that he had i t  dammed for his benefit a t  
the mill. There was a tree across the river a half or three-quarters of a 
mile above the mill which held the logs that had blocked our passage, 
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and he told us to go up and cut that log away. He said he did not want 
to unlock the river and let us by at the dam; that he would lose a lot 
of work that he had done, and that he would have to do it over again. 
He said: 'Suppose I pay you some money and you turn and go back 
home and wait until there comes another freshet,' and by that time we 
would have the out open which would let us through this channel. The 
cut changed the channel of the river. Mr. Warren's son said, 'What 
amount of money can you afford to give us?' and he said, '$25.' I said, 
'Your pa will not be satisfied.' Mr. Clement then said if the river must 
be opened, for us to cut out the sweet-gum tree across river above and 
he would open up a way. He told us that the last Iogs above the mill in 
the river which had blocked our passage were not his logs; that he owned 
none of the logs until they were delivered into his pond. We went down 
and sawed out the logs before night. This was Thursday. I t  took us 
until dark to get the logs broken loose, and soon the logs would run to- 
gether and block us again. We then went on down to the mill, and no 
effort was made to open the river that night. We went to see Mr. 
Clement next morning and called him up about sunrise. He said (36)  
he would send some hands up the river to help with the logs. Some 
colored men came. They commenced work that day to open the river. 
They worked as hard as they could. Jake Hill, who had a raft ahead of 
us, got his raft through the cut. The pond was across the old channel 
of the river. Our raft did not get through that night, and by next 
morning, which was Saturday, the freshet had run out. I could have 
carried the poles on to Wilmington but for the obstruction. We went 
back to Clinton. Next week we went back to our raft and got them 
through by tearing them to pieces. We were delayed, as the logs had ac- 
cumulated and backed up above the bridge." 

The Mr. Clement referred to was the general manager of defendant; 
the dam across the river was built by defendant. There was evidence 
tending to prove that the Little Coharie River was a floatable stream. 
I n  the complaint, the allegation upon which plaintiff bases his claim 
for punitive damages is as follows : 

"3. That the defendant has unlawfully, willfully, and deliberately 
dammed up said stream at its said mill so that rafts cannot pass, which 
obstruction is made a violation of law, and is permitted to remain in said 
river, although the defendant well knows that the same is in violation of 
law and the rights of rafters." 

The following issues were submitted to the jury, which responded 
thereto as set out : 
1. Was the Little Coharie River a public floatable stream at that 

point on said stream where plaintiff alleges the same to have been ob- 
structed at the time of the alleged obstruction? Answer: Yes. 
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2. I f  so, did the defendant company unlawfully and wrongfully ob- 
struct the same to the injury of the plaintiff? Answer: Yes. 

3. What actual damages is plaintiff entitled to recover of defendant? 
Answer : $100. 

4. Did the defendant willfulIy and wantonly obstruct free pas- 
(37) sage of plaintiff's raft down the Little Coharie River, as alleged 

in the complaint? Answer : Yes. 
5. What punitive damages, if any, is plaintiff entitled to recover 

of defendant company? Answer : $200. 
The defendant excepted to the issues submitted, and excepted to his 

Honor's charge on the issue of punitive damages. This charge was as 
follows: "That if the defendant wantonly and willfully obstructed said 
stream, whereby the plaintiff was hindered and delayed in  conveying 
his raft down the same, that the jury should answer the fourth issue 
'Yes,' and could award punitive damages, or exemplary damages." 

There was judgment upon the verdict, and defendant appealed. 

Faison & W.r.ight and l1enr.y A. Grady for plaintif 
George E. Butler for d e f e n h n t .  

MANNING, J. I n  our opinion, the evidence that the Little Coharie 
River was a floatable stream within the definition established by the de- 
cisions of this Court was sufficient to be submitted to the jury, and, ap- 
proving the rulings of his Honor upon the exceptions taken to the evi- 
dence addressed to the first issue, we cannot disturb the finding on that 
issue. Comrs. v. Lumber Co., 116 N.  C., 731; 8. v. Corporation, 111 N .  
C., 661; Gwaltney v. Land Co., 111 N. C., 54'7; s. c., 115 N .  C., 581. We 
think the plaintiff was entitled to recover upon the evidence the actual 
or compensatory damages sustained by him and allowed by the jury, 
but we do not think the evidence sufficient to be submitted to the jury on 
the issue of punitive damages. Section 3559, Revisal, condemns as unlaw- 
ful the act of the defendant in  willfully obstructing the flow of the water 
i n  the Little Coharie River ; but the fact that the defendant did this act 
is the only fact offered by the plaintiff in support of the allowance of 
punitive damages. There is no evidence of malice, wantonness, ill-will, 
trespass upon the person, or any other fact usually held essential for an 
allowance of punitive damages. I n  actions of tort, in which punitive dam- 

ages are allowed, the controlling principles are very well settled 
(38) by the decisions of this Court. Downing v. Stone, 152 N. C., 525; 

Stanford v. Grocery Co., 143 N. C., 419; Kelly v. Traction Co., 
132 N. C., 368; Ammons v. R. R., 140 N. C., 200; Hamley  71. R. R., 117 
N. C., 565; Waters 11. Lumber Co., 115 N.  C., 648; Holmes v. R. R., 
94 N. C., 318; Jackon.  v. Tel. Cb., 139 N. C., 347; Rernington v. l i irby,  
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120 N. C., 320; Wylie v. Smitherman, 30 N.  C., 237; Duncan v. Stal- 
cup, 18 N.  C., 440. I n  Duncan v. Stalcup, supra, this Court said: "In 
looking into the books, we find the rule in  this action to be that the jury 
are not restricted i n  *heir assessment of damages to the amount of the 
mere pecuniary loss sustained by the plaintiff, but may award damages 
i n  respect of the malicious conduct of the defendant, and the degree of 
insult with which the trespass was committed. The plaintiff is a t  lib- 
erty to give in  evidence the ciwumstances which accompany and give 
character to the trespass. I n  trespass quare clausum fregit the jury are 
not confined to the precise value of the subject-matter of damages, al- 
though they are not allowed to go out of the way to an unreasonable 
amount. I n  trespass- to the person, the jury are permitted to punish 
insult by exemplary damages." I n  Stanford v. Grocery Co., supra, this 
Court said: "This right to punitive damages does not attach, however, 
as a conclusion of law, because the jury have found the issue of malice 
in  such action against the defendant. The right under certain circum- 
stances to recover damages of this character is well established with 
us; but, as said in Holmes v. R. R., 94 N. C., 318, such damages are not 
to be allowed 'unless there is an element of fraud, malice, gross negli- 
gence, insult, or other cause of aggravation i n  the act which causes the 
injury.' " I n  Ammons v. R .  R., supra, i t  is said in  the concurring opin- 
ion, which is quoted with approval in Stanford v. Grocery Co., supra: 
"Such damages are not allowed as a matter of course, but only when 
there are some features of aggravation, as when the wrong is done will- 
fully or under circumstances of oppression, or in  a manner which evi- 
dences a reckless disregard of the plaintiff's rights." 

The various phases of the question are elaborately presented in 2 
Sutherland on Damages (3  Ed.), secs. 391-403, and sustains the 
doctrines enunciated) by this Court. See, also, Hale on Damages, (39) 
207 et seq.; 8mi th  v. Bagwell, 1 5  Fla., 117; Chiles v. Drake, 2 
Met., 146; 74 Am. Dec., 406; Rath v. Ebpy, 80 Ill., 283; Freese v. 
Tripp,  70 Ill., 496; Hauser v. Grifith, 102 Iowa, 215; Reddin v. Gates, 
52 Iowa, 210; Ward v. Ward, 51 Iowa, 686; Jaclcers ?I. B o r g m n ,  29 
Kan., 109 ; Bactaker v. Btaples, 27 Minn., 308 ; 38 Am. Rep., 395 ; Burr 
v. Moore, 87 Pa. St., 385; 30 Am. Rep., 367; Cole v. Tucker, 6 Tex., 266. 
I n  all of these cases the rule is recognized and accepted that even where 
the act causing the injury is criminal, yet the plaintiff, suing to recover 
damages, must show, in  order to recover punitive or exemplary damages, 
malice, fraud, wanton or willful disregard of his rights, or other circum- 
stances of recklessness or aggravation, unless the crime producing the 
injury requires proof of one of these elements to constitute the offense. 

The only injury done to the plaintiff was the delay in  the transporta- 

I tion of his raft. There was no evidence that defendant had any infor- 
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mation that plaintiff had or would use the river for such purpose. As 
we have said, the evidence contains no one of the elements essentia1 to 
support the claim for punitive damages, and in  the absence of such evi- 
dence, the sole fact that the act done by the defendant which caused the 
injury to plaintiff was a violation of the criminal law is not a sufficient 
foundation to support an allowance of punitive damages. His  Honor 
should have directed the jury, upon the evidence, to answer the fifth 
issue, "Nothing." The finding upon that issue is set aside, and the 
judgment below will be so modified, and judgment entered for the actual 
damages allowed by the jury, interest and costs; and, as so modified, i t  
is affirmed. The costs of this appeal will be taxed against the appellee. 

Modified and affirmed. 

R. H. SCHANK AND F. M. JOHATSON v. CITY OF ASHEVILLE. 

(Filed 14 December, 1910.) 

1. Legislative Powers-Constitutional Law-Cities and Towns-Paving 
Streets-Assessment. 

The Legislature has constitutional authority to authorize a city to im- 
prove its streets by creating each street, or a portion thereof, a taxing dis- 
trict, and requiring a prescribed portion of the cost of the paving of said 
street to be assessed upon the abutting property on each side of the street, 
according to the frontage of each lot. 

2. Cities and Towns-Paving Streets-Prerequisites-Jurisdictional-Order 
-Appeal-Injunction-Equity. 

When, under a statuory authority given a city to pave its streets, it is 
among other things required that a petition be filed by the owners of a 
majority of the front feet abutting thereon and notice be given, etc., prior 
to an order made by the aldermen, and it appearing that the order had 
been made upon petition after giving the notice required by the statute, 
and in other respects in pursuance of the act, and no objection entered or 
appeal from the order as provided for: Held, after the expiration of five 
years an order restraining sale of plaintiff's property to pay for the paving 
will not be granted to two of the abutting owners on the street, upon the 
ground that a majority, as provided, of the abutting owners had not in 
fact signed the petition; (1) the assessment and levy, as made, had the ef- 
fect of a judgment and lien; ( 2 )  though the petition was a prerequisite, it 
was not jurisdictional, and the order, in effect, was a finding that the pe- 
tition was true, and, not appealed from, was conclusive ; (3) the statutory 
notice made the plaintiffs parties to the proceedings; (4) the granting of 
a restraining order after five years would be inequitable to the other tax- 
payers and property owners of the town. 



APPEAL by defendants from order restraining them from selling plain- 
tiffs' property to pay for paving a street, made by Justice J., at cham- 
bers in Asheville, 26 April, 1910. Action from BUNCOMBX. 

The facts are sufficiently stated in the opinion of Chief Justice Clark. 

Frank Carter, H. C. Chedester, and Wells & Swain for pluimtifs. 
S. G. Barnard for defendant. 

CLARK, C. J. On 4 August, 1905, the Mayor and Board of (41) 
Aldermen of Asheville adopted an order that Southside Avenue 
from South Main Street to Depot Street be paved with bitulithic com- 
position. This the aldermen were authorized to do by Private Laws 
1901, amended by chapters 283 and 401, Private Laws 1905. As foun- 
dation for the order there was a petition filed with the mayor and board 
of aldermen purporting to represent the owners of a majority of the 
front feet abutting on said avenue, as required by the statute. Notice 
was given prior to said' order in the manner required by said statute. 
There was no exception to nor appeal from said order, as the statute 
authorized, and the city proceeded to have the avenue paved. No ob- 
jection was made till after the work was completed, and not till 26 Feb- 
ruary, 1910, when two of the owners of land abutting upon said avenue 
instituted this proceeding to restrain the defendant from advertising and 
selling their property for the assessments which had theretofore been 
levied for their pro rata part of the cost of said improvements. 

The constitutional authority of the Legislature to authorize a city to 
improve its streets by creating each street, or a portion thereof, into 
a taxing district and1 requiring a prescribed portion of the costs of the 
paving of said street (here one-third) to be assessed upon the property 
abutting on each side of the street, according to the frontage of each lot, 
has-been too often decided by this Court to be open to debate. Indeed, 
the exact point was passed in Raleigh v. Peace, 110 N. C., 32, and has 
been reaffirmed in Hilliard v. Asheville, 118 N. C., 845; Alvey v. Ashe- 
ville, 146 N. C., 395, and other cases. This statute provided methods 
whereby each lot owner might contest the assessment, and might except 
and appeal. 

The plaintiffs practically rest their contention upon the provision in 
the statute that the board of aldermen should not make an order for the 
improvement of a street in the part of the city where this street lies 
"unless and until" a majority of the abutting landowners, in front feet, 
upon said street shall petition the board of aldermen to make such order. 
The plaintiffs, who are two of said abutting landowners, now allege that 
in fact a majority of the landowners, in front feet, upon said street 
did not join in the petition, because that one of them signed as (42) 
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agent and was not an owner himself of the property, they allege; 
and they obtained a restraining order to prevent the sale of their prop- 
erty for the assessment laid upon i t  until that matter can be investigated. 

The plaintiffs made no objection to the order, of which notice was 
given i n  the manner required by the statute, and took no appeal, though 
they saw the work begun and all during its execution. For  five years 
they have stood silent until after the work has been completed. Now 
they wish to throw the cost of the work of improving the street in front 
of their own doors (which has been paid by the owners of the abutting 
property upon all other streets which have been improved under the 
same provisions of the charter) upon all the citizens of the town, to  
their own exoneration. 

Their contention is that the requirement that a majority, in  front 
feet, of the owners of the abutting land shall sign the petition is a juris- 
dictional matter, and; therefore, that if they can show that a majority 
did not so sign, the defect is jurisdictional and the judgment is void. 
The requirement in  question is a prerequisite, i t  is true, but i t  is not 
jurisdictional. I f  the board erred in  that matter it was erroneous, and 
to be corrected by an appeal. The plaintiffs were in court in  the manner 
provided by the statute. The judgment is not void. It cannot be at- 
tacked collaterally. I n  an action for debt, i t  is a prerequisite to a judg- 
ment that the defendant owes the amount; in  an action of ejectment, 
i t  is a prerequisite that the plaintiff has the true title to the land; i n  
a proceeding to levy an assessment upon the abutting landowners, under 
the statute for the improvement of a street in  Asheville, it is a prereq- 
uisite that a majority, in front feet, shall sign the petition. I n  none 
of these cases can a judgment be properly rendered "unless and until" 
such prerequisite is complied with; but i n  each and all of them, alike, 
when the parties have been properly made, and are given opportunity 
to be heard, and the statute provides for an exception and appeal,'the 
parties are bound by the judgment. I f  they fail to except and appeal, 
they cannot afterwards procure an injunction against the execution of 

the judgment upon the ground that the prerequisite was not com- 
(43) plied with. I f  such allegation were true, the judgment would be 

simply erroneous, but'iiot void; and not being appealed from, it 
is conclusive. "Having been silent when they should have spoken, they 
cannot now be heard when they should be silent." 

The assessment and levy by the board of aldermen i n  this case had 
the effect of a judgment and lien. I t  was made after due notice to the 
parties, in  the manner required by the statute, and upon a petition in  
writing which upon its face was signed by the required majority, in front 
feet, of the abutting landowners. The order is in  effect a finding that 
the petition was true. I t  need not be expressly so recited. An order of 
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this kind unappealed from is conclusive that a majority of the abutting 
landowners signed the petition, when that is a prerequisite under the 
statute. Scranton v. Jermys, 156 Pa.  St., 107; Osborme v. Sutton, 108 
Ind., 443; Tucker v. Sullivan, 130 Ind., 514; Spauldimg v. Homestead, 
87 Gal., 40. 

Especially are the plaintiffs without equity when for five years they 
have stood silently by when the street before their doors was being im- 
proved to the enhancement of their property, and they have made no 
complaint until after the work has been finished. The cost thereof ean- 
not be shifted upon the shoulders of all the other citizens of the town, 
most of whom will receive very slight benefit, if any, from the improve- 
ment of this street, and many of whom have already paid their own as- 
sessments for the improvement of the street in  front of their own prop- 
erty. 

There was error in  granting the restraining order. The plaintiffs have 
failed to state a cause of action. 

Action dismissed. 

Cited: Justice v. Asheville, 161 N. C., 73. 

H. N. WEST, ADMINISTRATOR, V. BREVARD TANNING COMPANY. 

(Filed 14 December, 1910.) 

1. Nonsuit-Evidence, How Considered. 
Where a motion to nonsuit is made under the statute, the evidence must 

be construed in the view most favorable to the plaintiff, and every fact 
which it tends to prove, and which is an essential ingredient of the cause 
of action, must be taken as established, as the jury, if the case had been 
submitted to them, might have found those facts from the testimony. 

2. Master and Servant-Safe Place to Work-Appliances-Duty of Master. 
The master is not a guarantor of the safety of the servant when engaged 

. in the discharge of his duties, but he is required to use reasonable care and 
prudence in providing him a safe place to work, and in the selection of 
such machinery and appliances as are reasonably fit and safe and in gen- 
eral use, and such as a man of ordinary prudence would use, having re- 
gard to his own safety, were he supplying them for his own personal use. 
He is not responsible for a mere error of judgment in their selection, if he 
exercises due care. 

3. Master and Servant-Safe Place to Work-Appliances-Burden of Proof. 
In order for a servant to recover damages of the master for an alleged 

failure to furnish safe machinery and appliances, the servant must show, 
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(1) that the implement furnished by the master was, a t  the time of the 
injury, defective; (2) that the master knew of the defect or was 
negligent in not discovering it and making the needed repairs; (3)  that 
the defect was the proximate cause of the injury. 

4. Master and Servant-Safe Place to Work-Appliances-Defects-Notice 
Implied. 

In  this case, the unsafe construction of a platform dangerously situated, 
and erected and permitted to remain for a long time in an unsafe condition, 
upon which plaintiff was required to go in the performance of his duties, 
was evidence sufficient to give defendant implied notice thereof, in the per- 
formance of its duties to carefully inspect, at  reasonable intervals of time, 
the implements, ways and appliances provided for the use of its servant. 

5. Same-Negligence-Proximate Cause-Causal Connection. 
In an action to recover damages for the wrongful killing of plaintiff's 

intestate by defendant's negligence in not furnishing him a safe place to 
work in its tanning works, there was evidence tending to show that the 
intestate, a lad of 16 years, was employed to oil machinery over vats of 
water heated from 200 to 210 degrees Fahrenheit, on a platform 8 or 9 
feet square, upon which was placed the machinery, consisting of sprocket 
wheels, belting, etc.; that the platform had been permitted to become 
filthy and greasy with oil, and was without a guard-rail, but surrounded 
by a beam forming a rim around its edges 10 inches high, leaving an in- 
sufficient space of 10 or 12 inches between the outer rim and the sprocket 
wheel within which the intestate had to step in oiling; that the usual cov- 
ering of the vat had, in the lapse of time, been eaten away by acid used 
in tanning, and that plaintiff was killed by falling into the vat of hot 
water: Held, (1) evidence sufficient to go to the jury upon the question of 
defendant's negligence in failing to provide the intestate with a safe place 
to work; (2) the failure to supply such a place was the proximate cause 
of the injury, there being no evidence in the case of contributory negli- 
gence; (3) the struggle of the intestate to keep from falling from the 
platform, as shown by the handprints and footprints on the grease and 
dirt, was evidence sufficient, in itself, to show that plaintift-' had not other- 
wise fallen into the vat. 

(45) APPEAL by defendant from Justice, J., a t  March Term, 1910, 
of BUNCOXBE. 

The facts are sufficiently stated in  the  opinion of Mr. Justice Walker. 

Jomes & Williams and Craig, Martin & Thomason for plaidiff.  
Merriclc & Barnard for defendant. 

WALKER, J. This  action was brought to recover damages fo r  the death 
of plaintiff's intestate, alleged to have been caused by the  negligence of 
the  defendant. The defendant moved for judgment as of nonsuit, which 
motion was refused, and the only question for our consideration is, Was 
the  evidence sufficient to be submitted to the jury, who found by their 
verdict tha t  there was negligence which was the  proximate cause of the 
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injury, and that the intestate did not, by his own negligence, contribute 
to the injury which caused his death. In  passing upon the single excep- 
tion, we are restricted to a certain view of the evidence by a well-settled 
rule of law which we have formerly stated as follows: "Where 
a motion to dismiss an action is made, under the statute, the evi- (46) 
dence must be construed in the view most favorable to the plain- 
tiff, and every fact which i t  tends to prove, and which is an essential in- 
gredient of the cause of action, must be taken as established, as the jury, 
if the case had been submitted to them, might have found those facts 
from the testimony." Cotton v. R. R., 149 N. C., 227; Brittain v. West- 
hall, 135 N. C., 492; Freeman v. Brown, 151 N. C., 111; Deppe v. R. R., 
152 N. C., 79. 

The statement of a few of the salient facts which the evidence tends 
to establish will suffice for the purpose of testing the soundness of the 
position taken by the defendant's counsel in  support of the motion for 
a nonsuit. The defendant, a t  the time of the injury to the intestate, was 
a corporation engaged i n  the business of extracting tannic acid from 
chestnut wood by means of machinery and other appliances. The process 
by which this was done was fully explained by the witnesses. The wood 
is  chopped very fine and boiled i n  large vats or tubs 14 feet in  diameter, 
the tops of which were about 30 inches above the level of the floor of the 
defendant's leech-house. Over tub No. 1 there was a platform 8 or 9 
feet square, on which rested the machinery, consisting of sprocket wheels, 
belting, shafting, chains and gearing. The platform was surrounded by 
a beam which stood above it about 10 inches, thereby forming a rim at 
its outer edge; the space between the beam and the machinery was in 
width about 10 or 12 inches, barely leaving room for a person to step 
between the sprocket wheel and the beam. This was the walkway for 
the use of the intestate in performing his work. There was no railing 
around it. The gangway and beam were covered with oil and grease 
and were very filthy and slippary. There was no lid or covering to the 
vat, the temperature of the liquid in  which ranged at times from 200 to 
210 degrees Fahrenheit. There had been a lid on the vat, but by long 
usage and the effect of the acid on the wood of which i t  was made, i t  had 
fallen off from decay. The intestate was employed by the defendant as 
oiler of the machinery. He was 16 years old, and to perform the duty 
assigned to him he was required to go upon the pla t fom at the 
point directly above the vat. While engaged in leaning over and (47) 
oiling a part of the machines on 19 July, 1905, and, as the jury 
found, without any fault on his part, his foot slipped over the greased 
surface of the platform and beam and he fell i n  the seething caldron 
below, after struggling to save himself, and was so badly scalded that his 
death soon followed from the injuries he received. 
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We cannot adopt the suggestion of thk defendant that the intestate did 
not slip from the platform, but fell in the vat in  some other way, be- 
cause there is abundant evidence to show that. whil'e no one saw the in- 
testate when he fell, there were footprints and handprints indicating that 
intestate had slipped and attempted to catch as he fell from the platform. 
Upon this showing by the plaintiff-and we have not stated even the 
substance of all the evidence-the defendant contends that there is not 
sufficient proof of negligence. The plaintiff, on the contrary, imputes 
negligence to the defendant in two respects: (1) That it failed to cover 
the vat of boiling liquid, when by the relative position of the vat and the 
platform over it and the peculiar construction of the latter, especially 
with reference to its width, the position of an employee required to use 
i t  in  performing his work was rendered dangerous. (2) That i t  neglect- 
ed to provide a reasonably safe platform where the intestate could stand 
while oiling the machinery, and allowed the one i t  did provide to be- 
come saturated with oil and grease so that i t  afforded but a very precari- 
ous footing for the intestate and other employees, for whose use it was 
erected, and that they were thereby unnecessarily exposed to danger 
when derformine: their work. " 

The master does not guarantee the safety of his servant while engaged 
i n  the discharge of his duties. H e  is not an insurer, and is not bound 
to furnish him an absolutely safe place to work in, but is required simply 
to use reasonable care and prudence in  providing such a place. R e  is not 
bound to furnish the best known machinery, implements, and appliances, 
but only such as are reasonably fit and safe and in  general use. B e  
meets the requirements of the law if, in  the selection of machinery and 

appliances, he uses that degree of care which a man of ordinary 
(48) prudence would use, having regard to his own safety, if he were 

supplying them for his own personal use. It is culpable negli- 
gence which makes the employer liable, not a mere error of judgment. 
We believe this is substantially the rule which has been recognized as the 
correct one and recommended for our guide i n  all such cases. I t  meas- - 
ures accurately the duty of the employer and fixes the limit of his re- 
sponsibility to his employee. So that the liability of the employer to the 
employee in  damages for any injury the latter may receive while englaged 
i n  his work depends upon whether the employer has been negligent. I n  
respect to instrumentalities. provided by the master for the use of the 
servant, the latter, in  order to establish his case, must show: (1) That 
the implement furnished by the master was, a t  the time of the injury, de- 
fective. (2)  That the master knew of the defect, or was negligent in 
not discovering it and making the needed repairs. (3) That the defect 
was the proximate cause of the injury. Gottolz v. R. R., 149 N. C., 227 ; 
M a r b  v. Cotton, Mills, 135 N. C., 290; Harley v. B. C. M. co., 142 
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N. Y., 31; Avery v. Lumber Co., 146 N.  C., 592; Barkley v. Waste Co., 
147 N. C., 585; Hudson v. R. R., 104 N. C., 491; Shaw v. Mfg. Co., 143 
N. C., 131; R. R. v. Narrett, 166 17. S., 617. These duties which .the 
master owes to his servant cannot be delegated. 

We may omit any discussion of the duty of the servant to inform the 
master of any defect found by him and of which the master is ignorant, 
as i t  is not essential to his liability for an injury upon the ground of 
negligence that he should actually know of the defect, for he owes to 
the servant another duty, which is to carefully inspect, at reasonable in- 
tervals of time, the machinery, implements, ways and appliances pro- 
vided for the use of his servant in the performance of his work. 1 La- 
batt M. and S., secs. 154 and 157; Bailey's Pers. Inj., sec. 2638; Leak 
v. R .  R., 124 N.  C., 455; Cotton v. R. R., supra. There is abundant evi- 
dence in this case to show that if the defendant did not have actual 
knowledge of the defect, it had what is its legal equivalent, the full op- 
portunity, by inspection, to discover it. The defect in the platform was 
surely the proximate cause of the injury to the intestate, resulting in his 
death, so that the only remaining question to be considered is, Was 
the defect a negligent one or caused by the failure of the defend- (49) 
ant to exercise that degree of care which his duty to his servant 
required of him under the facts and circumstances, as detailed'in the 
record? We will proceed now to a brief discussion of this matter in the 
light of the established principle governing such cases. 

The jury have acquitted the intestlate of any negligence, and we have 
found no evidence, or any combination of f a ~ t s  fairly inferable from the 
testimony, which tends to impeach the co~rectness of this conclusion or 
to show any culpable negligence on the part of the intestate. I t  may 
fairly be deduced from the evidence that if the platform had been either 
wider or protected by a rail, or, in the absence of either of these precau- 
tions against injury to the servant, if the platform, as it was constructed, 
had been kept clean or free from oil and grease whi'ch made it slippery, 
the intestate could have oiled the machinery in safety, and the terrible 
agony which he suffered and his subsequent death would not have oc- 
curred. The adoption of a few simple and  rec cautionary measures, com- 
paratively inexpensive, would have i re vented the injury and saved his 
life. 

The plaintiff, in order to show negligence, was not confined to proof 
of any single or special defect, for he might rely upon all of them-the 
narrowness of the platform, its saturation with oil, and the absence of 
a guard-rail or other sufficient protection against slipping and falling in- 
to the vat. 

I n  Ailcen v. Mfg. Co., 146 N.  C., 324, we held there was evidence of 
negligence, where i t  appeared that the plaintiff had slipped on a plat- 
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form, which had become wet from the rain, and fallen to the ground. 
"There was ample evidence (said Justice Connor in  that case) of negli- 
gence on the part of the defendant in failing to provide a reasonably 
safe may for  the nlaintiff to perform the service required of him. The 
failure to provide the platform or gangway with a railing approaches 
very closely to negligence per se; i t  clearly justified the jury i n  finding 

that i t  was dangerous." 
(50) Munclhenlce L) .  Nfg. Co., 1 L. R.  A. (N. S.), 278, presents 

a state of facts much like those we find in the record before us. The 
plaintiff slipped on a greasy floor while walking through an aisle or 
passageway and felI on machinery which mas in  motion, so that his hand 
&as brought in contact with the gearing and severely injured. The Court 
said with respect to the question of negligence: "The condition and per- 
tinent fact are so peculiarly a matter for the jury that we are not dis- 
posed to take i t  away from them. The gearing was very near the place 
in  which the plaintiff was depositing the filling, and a misdirection of 
the hand in  but a few inches would carry i t  to the point of danger; and 
i t  is reasonably inferable that the slipping of the foot was the adequate 
proximate cause of the accident. I t  is but a humane duty that the em- 
ployers of youth about factories should observe every reasonable precau- 
tion to protect the comparatively unwary from accident and disaster. 
I f  the gearing in the present case had been covered or hooded, which 
could have been done at  a trifling expense, no accident could have hap- 
pened; and if the aide had been kept clean of grease, i t  is quite proba- 
ble that the result would have been avoided." 

The evidence, i n  the favorable view to the plaintiff we are privileged 
to take of it, tends to show that the defendant did not comply with i ts  
duty to the intestate by providing him with a reasonably safe place to 
perform his work, i n  the exercise of that ordinary care and prudence in  
the conduct of its business which the law exacts of it, and i t  does not 
appear, at least with sufficient conclusiveness, that there was any fault 
on the part of the intestate which requires us to hold against him upon 
a motion to nonsuit. 

The defendant has not pleaded the assumption of risk (Dorsett v. Xfg. 
Go., 131 N .  C., 261; Bolden 9. R. R., 123 N. C., 614), even if the danger 
to the intestate was so obvious in  this instance, and under the facts and 
circumstances, as to require the application of that doctrine. 

There mas no error in  the ruling of the court to which exception was 
taken. 

Affirmed. 

Cited:  Norris v. Mills, post, 484; R ~ i d  v. Rees; 155 N. C., 233; Pat- 
terson v. Nichols,  157 N.  C., 414; Mincey v. R. R., 161 N. C., 471; 
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Steeley v. L u m b e r  Co., 165 N.  C., 34; A i m l e y  v. L u m b e r  Co., ib., 126; 
T a t e  v. Mirror  Co., ib., 280; Lloyd  v. R. R., 166 N. C., 37; Coehran  v. 
Mil l s  Go., 169 N. C., 61; L y m h  v. Veneer  Co., ib., 172; Gregory v. Oil  
Co., ib., 457 ; Deligny v. Pur&ure Co., 170 N.  C., 202 ; W o o t e n  v. Holle- 
m a n ,  171 N.  C., 464; Taylor  v. Lumber  Co., 173 N .  C., 117. 

JESSE SIMPSON v. SOUTHERN RAILWAY COMPANY. 

(Filed 14 December, 1910.) 

Master and Servant-Duty to Instruct-Safe Place to Work-Negligence- 
Accident. 

In an action for damages for injury to plaintiff's foot caused by the fall- 
ing of a cross-tie upon it while he was at work with two other hands on a 
car leveling ties, it appeared that the ties had been placed on the car at  
either end, leaving a space in the middle of the car, where plaintiff was at  
work, the others working on either side of one of the piles. The hands were 
left to do the work in their own way without any special instruction as to 
the manner of doing it. While they were moving the ties one or two of 
them fell from a pile, causing the injury: Held, (1) the work was simple, 
requiring no more than ordinary skill and experience, and no instruction 
as to it was required; ( 2 )  the doctrine that it is the master's duty to pro- 
vide the servant a safe place to work is inapplicable to the facts; (3)  the 
injury was the result of an accident, and the plaintiff can not recover. 

APPEAL by defendant from Webb,  J., a t  August Term, 1910, of RUTH- 
ERFOED. 

The facts are sufficiently stated in the opinion of Mr. Just ice  Walker .  

N o  counsel for plaintiff. 
Solomon. Gallert and W .  R. R o d m a n  for defendant.  

WALKER, J. This action was brought to recover damages for an injury 
to the plaintiff, alleged to have been caused by the defendant's negli- 
gence. Plaintiff and two other employees had been engaged i n  loading 
a flat car, which was attached to a "material or work train," with ties 
taken from an abandoned section of the defendant's road. The ties were 
piled a t  each end of the car and toward the middle, where a vacant space 
was left. The train was moved out and onto the main track, where the 
hands were ordered to level the ties by placing some of them in the 
middle of the car. The plaintiff and the two other hands who assisted 
him got upon the car, the plaintiff standing between the two piles of 
ties and the others on either side of one of the piles. While they were 
moving the ties one or two of them fell from the pile and injured 
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(52) the plaintiff's foot. I t  does not appear with any degree of certain- 
ty what caused the ties to fall, unless i t  was insufficient support or 

aocidental jostling. If they had been carelessly placed upon the car, the 
plaintiff was as much responsible for their condition as the other hands; 
but the evidence does not justify the imputation of negligence to any of 
them i n  the manner of doing the work. For  all that does appear,*it was 
just one of those accidents which sometimes occur without our being 
able to ascribe i t  to any  articular cause. I t  would seem to come within " L 

the definition of an accident, which is "an event resulting from an un- 
known cause, or an unusual and unexpected event from a known cause; 
chance; casualty" (Crutcl~field u. a. R., 76 N. C., 322), and, as we said 
i n  Martin v. Mfg. Co., 128 N. C., 264, when an injury results from an  
event taking place without one's foresight or expectation, or an event 
which proceeds from an unknown cause, or is an unusual effect of a 
known cause, and therefore not anticipated, the consequences must be 
borne by the unfortunate sufferer, who is without legal remedy in  such 
a case. 

Our reading and study of the evidepce, as set forth in  the record, does 
not disclose any act of negligence on the part of the defendant. If there 
was any negligence a t  all, i t  could better be imputed to the plaintiff i n  
taking his position on the car between the two piles of cross-ties, if i t  
was a dangerous one, than to any one else. The hands did the work as- 
signed to them in their own way and without any special instruction as 
to the manner of doing it, and there is nothing to indicate that i t  was 
of suhh a character as to be inherently 'dangerous or likely to result i n  
injury to any one, if carefully done. There was nothing in its nature 
which called for anything more than ordinary skill or even any experi- 
ence in  work of a like kind. The plaintiff required no instruction as to 
the proper method of doing so simple a piece of work. That degree of 
care which every man of reasonable prudence exercises i n  the ordinary 
affairs of life would have been a sufficient safeguard against injury. 
The recent decision of this Court in Warwick 2). Oil and Gin- 

ning Co., 153 N.  C., 262, states the rule of law applicable to the 
(53) facts of this case. We there held that an employer's duty to 

provi'de for his employee a reasonably safe place to work does not 
extend to ordinary conditions arising during the progress of the work, 
where the employee, doing his work in  his own way, can see and under- 
stand the dangers and avoid them by the exercise of reasonable care. 
I n  that case the plaintiff was feeding a conveyor with cotton seed. While 
standing on the pile of seed, which gradually poured into the conveyor, 
the seed slipped or gave way and his foot was caught i n  the machinery 
and injured. We held that a judgment of nonsuit should have been 
awarded, there being nothing in the construction of the machinery or i n  
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the nature of the work to show any negligence. See, also, Brookshire v. 
Electric Co., 152 N.  C., 669; House v. R. R., 152 N. C., 397; Eeck v. 
Telephone Go., 131 N. C., 277; Lassiter v. R. R., 150 N. C., 483; Alex- 
ander v. Mfg. Co., 132 N.  C., 428; Dmn v. R. R., 151 N. C., 313. 

The principle stated in Covington v. Furniture Co., 138 N. C., 374, 
and quoted from Labatt on Master and Servant, 333, has some applica- 
tion to the facts of our case: "The general rule of law is  that when the 
danger is obvious and is of such a nature that i t  can be appreciated and 
understood by the servant as well as by the master or by any one else, 
and when the servant has as good an opportunity as the master or any 
one else of seeing what the danger is, and is permitted to do his work 
in  his own way and can avoid the danger by the exercise of reasonable 
care, the servant cannot recover against the master for the injuries re- 
ceived i n  consequence of the condition of things which constituted the 
danger. I f  the servant is injured, i t  is from his own want of care. 
. . . This rule is especially applicable when the danger does not arise 
from the defective condition of the permanent ways, works, or machin- 
ery of the master, but from the manner in  which they are used, and 
when the existence of the danger could not well be anticipated, but must 
be ascertained by observation at  the time." This rule was first stated in 
Lothrop v. R. R., 150 Mass., 423, where many cases are cited. 

A careful examination of the case leads us to the conclusion (54) 
that if the injury to the plaintiff was caused by negligence, i t  
was not that of the defendant, and the motion for a nonsuit should have 
been granted. The action should, therefore, be dismissed, and judgment 
to that effect will be entered in  the court below. 

Reversed. 

Cited: Wells v. R. R., 161 N. C., 371; Lynch v. R. R., 164 N. C., 252; 
Lloyd v. R. R., 168 N. C., 648; Mace v. Mineral Co., 169 N. C., 146; 
Bunn  v. R. R., ib., 651; Smith  v. R. R., 170 N. C., 185. 

W. B. COUNCILL v. C. M. BAILEY. 

(Filed 20 December, 1910.) 

1. Equity-Contracts-Specific Performance-Pleadings-Prayers for Relief. 
In a suit for specific performance brought by the vendor, the measure 

of the kind of relief a court of equity will grant is not necessarily deter- 
mined or controlled by the relief demanded in the complaint, but by the 
facts set out in the pleadings. 

41 
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2. Same-Measure of Relief. 
Plaintiff in an action against the vendee alleged in his complaint that 

the latter had entered into a written contract with him for the purchase 
of certain lands, and he had tendered him a good and sufficient deed in 
accordance with the terms and conditions of his contract to convey, and 
prayed for a judgment for the purchase money, adding a general prayer 
"for such other and further relief to which he may be entitled": Held, 
sufficient to warrant a judgment for a specific performance of the contract 
in every respect, including a declaration of a vendor's lien upon the land 
and a direction for a sale thereof to satisfy the debt. 

3. Equity-Contracts-Specific Performance-Vendor's Lien-Sales-Re- 
moval of Causes. 

When it appears from the complaint in an action to enforce specific 
performance by the vendee of a contract to convey lands that a court of 
equity would decree a vendor's lien on the land and order it sold for the 
payment of the purchase price, if the alleged facts were established, the 
suit partakes in substance of the nature of one for the foreclosure of a 
mortgage, and is removable to the county in which the land is situated. 
Revisal, sec. 419. 

( 5 5 )  ~ P P E A I ,  from Webb,  J. ,  at ?day Term, 1910, of CATAWBA. 
This action was brought to recover the sum of $6,000, alleged to 

be due by the defendant under a contract mith the plaintiff to purchase 
from him a tract of land in  Rowan Gunty .  Plaintiff alleged that he 
entered into written contract with the defendant whereby he agreed to 
sell and convey to him his farm in the said county for $6,000; that he 
tendered a deed for the land and demanded the payment of the purchase 
price. 

The defendant objected to an exception in  the deed of certain timber 
on the land, whereupon the plaintiff tendered, with the deed, a collateral 
agreement which he alleged had the effect of removing the objection raised 
by the defendant; but he again refused to pay the money and accept 
the deed, even mith the agreement, for the stated reason that he had made, 
or was about to make, other illvestments and would not be able to pay 
for the land. 

The plaintiff further alleges his readiness and ability to perform his 
part of the contract, and renews his tender of the deed and the agree- 
ment to the defendant, although he is not bound, as he is advised, to 
tender the agreement, as the objection of the defendant to the deed is 
not a valid one, and the plaintiff's tender of the deed is sufficient com- 
pliance by him with the terms of the agreement. 

I n  a second cause of action the plaintiff seeks to recover damages 
which he has suffered by reason of a breach of the contract by the de- 
fendant. 

Before the time for answering had expired, and before any answer was 
actually filed, the defendant requested the court, in  writing, to remove 

42 
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the case from the county of Catawba, where the plaintiff resides, to the 
county of Rowan, where the land is situated and the defendant resides. 
The court refused to change the place of trial. The defendant excepted 
and appealed]. 

I n  his answer, the defendant denied all of the material allegations of 
the complaint and specially averred that the Salisbury Realty and In- 
surance Company, alleged in  the complaint to have made the contract of 
purchase on his behalf, was not his agent and had no authority to make 
any such contract for him, and further, that neither the defendant nor 
any one i n  his behalf with authority to do so has ever made or 
signed any contract or any note o r  memorandum thereof i n  (56) 
writing for the purchase of the said land. 

M. H. Youn t ,  W.  A. Self ,  and A. A. Whitener for plainti f .  
W.  P. B y n u m  and Clement & Clement for defendant. 

WALKER, J., after stating the facts: We need not consider the ques- 
tion, which was much debated before us, whether an action for the 
specific performance of a contract to convey land is in  form or effect one 
for the recovery of land, or any estate or interest therein, or for the de- 
termination of such right or interest within the meaning of those words 
as used i n  Revisal, sec. 419, which requires actions of that character to 
be tried in  the county wherein "the subject of the action, or some part  
thereof, is situated," subject to the right of removal in  cases mentioned 
i n  the statute. Even if a suit for specific performance be considered 
as strictly one in personam-and this question we do not decide-there 
is another clause of the statute which applies to this case and localizes 
the action. I t  is provided in  the same section that an action for the 
foredosure of a mortgage must be tried in the county where the subject 
of the action, or some part  thereof, i s  situated. I n  Fraley v. March, 
68 N. C., 160, which was an action for the specific performance of a 
contract by the assignee of the vendor against the vendee, the Court held 
that "the law of the venue of actions, with reference to the residence of 
the parties, does not govern this case, but the law of the venue, with 
reference to the 'subject of the action.' I t  is substantially an action 'for 
the foreclosure of a mortgage of real property,' and that must be tried 
in  the county where the land is situate." I t  is true, the plaintiff in that 
case expressly prayed that the land be charged with the payment of the 
note remaining unpaid, and that i t  be sold and the proceeds applied i n  
satisfaction of the balance of the purchase money due by the defendant, 
the vendee; but he would have been entitled to that relief without any 
specific prayer for it, upon the facts alleged in his complaint. I t  is not 
the form of the demand for relief which will determine the meas- 
ure or the kind of relief that will be granted, but the facts set (57) 
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out i n  the pleading. Pell's Revisal, secs. 463 (3) and 565, and cases 
cited. 

I n  Knight v. Houghtalling, 85 N.  C., 17, the Court said: ('We have 
not failed to observe that the answer of the defendants contains but 
a single prayer for relief, and that for a rescission of their contract. 
But  we understand that, under the Code system, the demand for relief 
is  made wholly immaterial, and that it is the case made by the plead- 
ings and the facts proved, and not the prayer of the party, which deter- 
mines the measure of relief to be administered, the only restriction be- 
ing that the relief given must not be inconsistewt with the pleadings and 
proofs. I n  other words, the Code has adopted the old equity practice 
when granting relief under a general prayer, except that now no general 
prayer need be expressed in  the pleadings, but is  always implied." Vor- 
hees'v. Porter, 134 N. C., 591. 

I n  this case the plaintiff, it is true, asks for a judgment for the pur- 
chase money, but he adds a general prayer "for such other and further 
relief as he may be entitled to7'-that is, not only for a money judgment, 
but that he may also have full relief according to the facts he has alleged, 
and within the scope of the case made by his complaint, the allegations 
of the complaint being sufficient in form and8 substance to fully warrant 
a judgment for a specific performance of the contract in every respect, 
and a t  least for the declaration of the vendor's lien upon the land and 
a direction for a sale thereof to satisfy the debt. Even under the former 
system, when the two jurisdictions of equity and law were kept separate 
and distinct, it was settled by actual adjudication and the highest au- 
thority that "a prayer for general relief covers and includes a prayer for 
specific performance," or any particular relief permitted under a gen- 
eral prayer, where the statement in  the body of the bill was sufficient to 
authorize the granting of such specific relief. Tayloe v. Ins. Co., 9 How. 
(50 U. S.), 390. "We do not pause to consider the scope of the relief 
which i t  might be possible to saccord on such a bill. Doubtless, the 
specific prayers of this bill are in  many respects open to objection, but 

there is a prayer for general relief, and, under that, such appro- 
(58) priate decree as the facts might be found to justify could be en- 

tered, if consistent with the case made by the bill, and not inconsis- 
tent with the specific prayers in  whole or in part, if that were also 
essential." Kansas v. Colorado, 85 U. S., 145; Daniel Ch. PI.. (4 Am. 
Ed.), 380. 

I n  was held in  Jones v. Vaa Doren, 130 U.  S., at  p. 692, that when 
specific relief is demanded a court of equity will decree such relief as 
the facts stated in the bill will justify and which is essential to render 
the specific relief which is sought by the bill complete and effective, 
if there be a prayer for general relief. English v. Foxall, 2 Peters, 595; 
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Texas v. Hardenburg (sometimes cited as Texas v. White), 10 Wall., 68; 
Stevens v. Gladding, 17 How. (58 U. S.), at  p. 455; R. R. v. T ~ u s t  Co., 
79 Fed., a t  p. 187. 

I f  the plaintiff makes out his case, as stated in  the complaint, at  the 
final hearing, he will be entitled, upon the present frame of his pleading 
and prayer for relief, not only to a judgment for the recovery of the 
purchase money, but also to a declaration of his lien upon the land as 
a security for the debt, and, besides, to an order for the sale of the land 
and the application of the proceeds of sale to the payment of the debt; 
and if they are not sufficient for that purpose, then to judgment for the 
excess. R. R. v. Trust Co., supya. 

Returning to the original proposition, if i t  be true, that an action of 
this kind is i n  substance, though perhaps not in form, one for the f o r e  
closure of a mortgage, or, more properly speaking, a lien i n  the nature 
of a mortgage (McKay v. Gilliarn, 65 N. C., 130)) i t  should' be tried, 
under our statute, i n  the county where the land lies. I n  Scott v. Hunter, 
56 N. C., 84, this Conrt held that where there is a contract for the sale 
of land, the vendee is considered, in  equity, as the owner and the vendor 
retains the title as security. He  may rest satisfied with this security as 
long as he chooses, and when he wants the money, he has the same right 
"to compel payment" by a bill for specific performance as the vendee has 
to call for the title. The remedy is mutual. I n  Cowbor v. Dil lad,  129 
N. C., 50, the cause of action was for the recovery of the amount due 
upon a note given for the purchase money of land under a con- 
tract of sale. There was a stipulation that there should be no (59) 
personal liability of the vendee, but that the debt should be col- 
lected only out of the land. Plaintiff asked merely for a judgment for 
the debt and a satisfaction of i t  by a sale of the land, not under an order 
or decree of the court, but by the &dinary process of execution, and i t  was 
held that the action was "substantially one for the foreclosure of a mort- 
gage," and the action should' have been removed, upon application, to 
the county where the land was situated. I t  will be noted that the plain- 
tiff prayed for a judgment for the amount of the debt, to be satisfied only 
by a sale of the land under execution, whether i t  brought enough to fully 
pay the judgment or not. Wherein does that case differ in  principle 
from this one? I n  this case the plaintiff asks for judgment upon the 
debt, and under his general prayer i t  can be satisfied by a sale of the 
land, and he will further be entitled to judgment for the exceshs of the 
debt if the proceeds of the sale are not sufficient to pay i t ;  but this does 
not differentiate the two cases. I t  is the right of the plaintiff to sub- 
ject the land by sale to the payment of the debt that renders this suit 
analogous to one for the foreclolsure of a mortgage, and when this is 
done under an order or decree of the court, i t  is more like a foredosure 



I N  THE SUPREME COURT. [I54 

suit than when the sale is made under an ordinary execution which may 
issue in a case a t  law. I t  is true that a mortgagee may sue for his debt 
without asking for a foreclosure, and collect the money by execution up- 
on his judgment; but this is not what the plaintiff has done in  the case 
before us, for he asks for more. There is a special prayer for judgment 
for the debt, and then a general prayer for further relief. What other 
relief can he possibly have awarded except an order for the sale of the 
land? And even if there is any other, we have seen that he is also en- 
titled to such a sale under his general prayer-in other words, to com- 
plete relief in  every respect covered by the allegations of his complaint. 
F ry  on Spec. Perf. (3  Ed.),  see. 1138 et seq. 

This Court has recendy held i n  B d g e r s  v. Ormond, 148 8. C., 375, 
that such a motion as this one must be considered with reference to the 

questions that may be raised by the pleadings, and do not depend 
(60) for their decision solely upon the allegations of the complaint. 

But in  our case the sale of the land to pay the debt is within the 
scope, not only of the complaint, but of the prayer for relief. 

I n  Barnes v. Wrong,  54 N.  C., 100, i t  was held that a decree for 
a specific relief will be granted under the general -prayer in  the bill, pro- 
vided i t  is not incornsistent with the specific relief prayed, and is ac- 
cording to the allegations of the bill, that is, within their scope, so that 
if they are admitted or established by proof, the relief follows, as a mat- 
ter of course, in  order to administer complete relief and settle the entire 
controversy. Adams Eq., 309 ; Mitford Ch. PI., 39 ; 1 Madd. Ch. Pr., 171, 
are cited as eettling the practice in  this respect. I n  that case the com- 
plainant was granted relief for which he had not specifically prayed, 
under his general prayer, i t  being within the general scope of his bill. 

Our present procedure is more liberal, if anything than was that of the 
former court of chancery, for now we have held that no general or even 
specific prayer is neceslsary, as a proper prayer is implied. Knight v. 
Houghtalling, supra. Relief is granted upon the case presented by the 
pleadings and afterwards established by proof. 

Can it be said that plaintiff will not be entitled to have the land sold 
to pay the judgment as the complaint now stands? The authorities we 
have cited, and many others, answer this question in  the affirmative, and 
this being so, the case falls directly within the rule stated i n  E'raley v. 
March, supra, and Connor v. Dillard, supra. I t  should, therefore, have 
been removed'. 

Reversed. 

Cited: Baber v. Hanie, 163 N. C., 590; Bryan v. Canady, 169 N. C., 
583; Warren v. Hawington,  171 N .  C., 166, 167; W h g h t  v. Thompson, 
ib., 9 1 ;  Yarborough v. Geer, ib., 336; Wofford  v. Hamptom, 173 N. C., 
688. 
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J. W. JONES AXD F. N. TAYLOR V. T. E. EALSLEY ET AL. 

(Filed 20 December, 1910.) 

1 .  Deeds and Conveyances-Warranty-Locus in Quo-Location-Issues. 

I n  an action for damages for breach of warranty in a deed for lands, 
when i t  is alleged in the complaint that  judgment had been recovered by 
a third person for  a part of the lands upon a title paramount, which is 
not denied, but the answer alleges that  the lands were not embraced in the 
deed containing the warranty sued on, the issue raised is  a s  to the true 
location of the land, and does not embrace the paramountcy of the title. 

2. Same-Judgment-Estoppel of Record. 

I n  a n  action for  damages for breach of warranty in a deed for lands, 
there was evidence tending to show that in a suit regularly instituted and 
tried, one TV. and others had recovered from plaintiffs a part of the land 
covered by defendants' warranty. I n  the former suit nothing appeared 
to indicate that  the location of the land was involved, and in the present 
suit the issue was whether the loctcs in quo  was embraced by the deed and 
warranty: Held ,  the plaintiff was not estopped by the record in the 
original suit to show the true location of the land and that  the title was 
protected by the warranty, and, further, to allege and prove damages in  
his action upon the covenant, i t  having been only necessary for the plain- 
tiff in the former suit to show paramountcy of title. 

3. Instructions, Form of-Specific Issues. 

When a n  action is tried upon specific issues framed to ascertain the 
facts involved, a prayer for a special instruction that  "if the jury believe 
the evidence, the plaintiff is entitled to recover," may be disregarded. 

4. Deeds and Conveyances-Damages-Notice to  Covenantor-Reasonable 
Attorneys' Fees. 

The grantee in a deed, with warranty, to lands, being sued for title and 
possession of a part thereof, informed the warrantor of the pendency of 
the action, stating that he intended to defend the sui t :  Held,  notice suf- 
ficient in  law to charge the covenantor with all costs incurred by the cov- 
enantee in defending the action in good faith, including reasonable attor- 
neys' fees, a s  such were impliedly within the contemplation of the parties, 
though no express request was made of the covenantor to defend the a o  
tion, the notice given, under the circumstances, being a sufficient "tender 
of the defense." 

5. Same-Instructions. 

I n  an action against the covenantor, an instruction that the covenantee 
may recover attorneys' fees paid by him in defending an action brought 
t o  recorer the land embraced in his deed and warranty, leaves out of con- 
sideration the reasonableness of the fees, and is reversible error ;  and 
when the costs and attorneys' fees are blended by the jury in  one sum in 
the answer to the issue, a new trial will be awarded thereon. 



IN  THE SUPREME COURT. [I 54 

(62) APPEAL from Lyon, J., a t  August Term, 1910, of GUILFORD. 
The plaintiff brought this action to recover damages for a 

breach of a covenant of warranty. T. E. Balslry, as executor of Jacob 
B. Balsley, on 26 February, 1898, in consideration of $3,600, executed 
a deed to the plaintiffs for a lot in the city of Greensboro, which is 
described in  the complaint. At the same time the defendants, referring 
to the said deed, covenanted with the plaintiffs, their heirs and assigns, 
"that the title to the property was vested in the said Jacob B. Balsley, 
and that the same is free from all encumbrances, and that the said T. E .  
Balsley a i  executor is authorized and empowered to sell the same and 
that they will warrant and defend the title to the same against 
the lawful claims of all persons whatsoever." The evidence tended to 
show that, in a suit regularly instituted and tried, Eugenia Watlington 
and others as plaintiffs recovered of the plaintiffs in  this case a part of 
the land conveyed by the deed of T. E. Balsley, executor, to them, the 
title to which is protected by the covenant of warranty. The defendants 
in that suit informed the cov'enantors of the pendency of the action on 
their covenant, though they did not request them to defend it, but stated, 
a t  the time of giving the notice, that they intended to defend the suit. 
They employed attorneys, defended the suit, and lost a part of the land 
by the judgment therein. The taxed costs amounted to $138.65; attor- 
neys' fees, paid by them, to $1'75, and the damages assessed by the jury 
to $135. The plaintiffs in this action alleged in their complaint that 
they had been ousted or evicted by the plaintiffs in the former suit, who 
held the paramount title. The defendants, in  their answer, admitted the 
sale of the land and the execution of the covenant, and also admitted 

that the plaintiffs in this action, under the judgment in  the suit 
(63) against them by the Watlingtons, had been dispossessed of the 

part of the land described in  the complaint, but averred that they 
had not been damaged thereby, and further, that at  the time they pur- 
chased the land and received the deed therefor the plaintiffs had full 
notice that the Watlingtons claimed a part of the land, and were advised 
not to buy the same. I n  an amendment to the answer they aver that the 
judgment in the former suit, when construed in connection with the map 
annexed thereto, does not include any land conveyed by the deed of the 
executor, and by reason thereof they plead the judgment as an estoppel 
upon the plaintiffs. 

The judge submitted issues to the jury which, with the answers thereto, 
are as follows : 

I. Did the defend~ants covenant to warrant and defend the title to the 
land described in the complaint? Answer : Yes. 

2. Were the plaintiffs ousted from the land or any part thereof, as 
alleged in the complaint ? Answer : Yes. 
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3. What damages, if any, are the plaintiffs entitled to recover for 
co~sts and attorneys' fees ? Answer: $313.65. 

4. What damages, if any, are plaintiffs entitled to recover as the value 
of the land taken from the plaintiffs? Answer: $135. 

The defendants duly excepted to the third issue. Judgment was en- 
tered for the total amount of damages assessed by the jury, including 
attorneys' fees and costs, and the defendants appealed. 

John A. Barriwger and: T.  H. Calvert for plair~tiffs. 
A. L. Brooks for defendads. 

WALKEE, J., after stating the case: When this case was fimt presented 
to us, we thought i t  would be necessary to decide whether the recod  i n  
the original suit was evidence against the defendants i n  this case, either 
presumptive, prima facie, or conclusive, that the plaintiffs had been 
ousted by a paramount title. I t  is alleged in  the complaint that the 
plaintiffs in  the suit of Watlington v. Jones recovered a judgment for 
a part  of the land conveyed by the deed of T. E. Balsley, executor, 
to Jones and Taylor, upon a title paramount to that which was (64) 
conveyed by the deed of T. E. Balsley, executor, and this allega- 
%ion was not denied. I t  is true that ,defendants allege in  their answer 
that the land recovered from Jones and Taylor in  the action against 
them is not a part of the land conveyed to them by Balsley, executor; 
but that allegation only raises an issue as to the true location of the land, 
and not as to the superiority of the title of the Watlingtons, if i t  is 
embraced by the description in  the deed. I f  the Balsley deed did not 
convey the land recovered in  the other suit, the title is not protected by 
the covenant of warranty, and the question as to the paramountcy of the 
Watlington title is not involved. The jury have found, in their re- 
sponse to the first issue, that i t  is so embraced, for they have decided that 
the land described in the complaint is covered by the covenant of war- 
ranty, and the plaintiff~s herein have been ousted therefrom. There was, 
therefore, no controversy as to the title being paramount to that con- 
veyed by the Balsley deed, but the only question was whether the deed 
conveyed the land and the warranty protected the title. This fact was 
found against the defendants' contention, both in  that suit and in this. 
We have not discovered in  the case any prayer for instructions or any 
specific exception or assignment of error which relates to the location 
of the land or to the effect of the judgment in  the original suit, as an 
estoppel upon the plaintiff in this action to now assert that the deed of 
T. E. Balsley, executor, covers the land described in  the complaint, 
though i t  is argued in  the brief that they are so estopped, and, in aid of 
that argument, a map is referred to which is not a part of the record. 
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The plaintiff, J. W. Jones, testified that the land which he lost in the 
Watlington suit is a part of the land which was conveyed to him and 
Taylor by Balsley, and the court seems to have submitted the question 
as to whether the land which was recovered in  the Watlington suit was 
embraced by the Balsley deed and the covenant of warranty, to the jury, 
upon the evidence, and they have found that i t  was included i n  the de- 
scription of that deed, and, therefore, covered by the warranty. Nor do we 

see how the plaintiffs in this action are estopped by the record i n  
(65) the original suit to allege that the three acres recovered in that 

suit were conveyed by the Balsley deed, and are, therefore, within 
the protection of the warranty. The Watlingtons recovered the land, 
we must assume, because they had a valid and superior title. I t  was 
sufficient for them to show this in  order to recover, and i t  made no dif- 
ference whether they recovered because their title was paramount to that 
claimed by the defendants in that suit under the Balsley deed, or be- 
cause the land in dispute was not embraced by that deed. They might 
have recovered on either ground. I t  was not, therefore, essential that 
the jury should have found, and the court adjudged, that the land 
was not so embraced, in order to decide with the Watlingtons; and the 
looation of the land, consequently, was not necessarily involved in that 
case, even if the plaintiffs in this action (defendants in  that one) would 
be estopped, as contended by the defendants, if it had been so involved. 
The defendants in  this action have not denied the allegation that the 
Watlingtons recovered under a paramount title, but have merely arrerred 
that the three acres are not covered by the warranty. We may add that 
there is really no question in the case as to the superiority of the V a t -  
Iington title, if the three acres are covered by the Balsley deed. 

The first prayer of the defendants, namely, "If the jury believe the 
evidence, the plaintiffs are not entitled to recover," has frequently been 
condemned by this Court as not being a proper one, and may be disre- 
garded when the case is tried upon specific issues framed to ascertain 
the facts. FnrrelZ v. R. R., 102 N. C., 390; Baker v. Rrevz, 103 N. C., 
72; Clark's Code (3  Ed.),  sec. 413, p. 535, and notes. 

The other assignments of error which i t  is necessary to consider relate 
to the allowance of attorneys' fees paid and costs taxed and recovered 
in the other suit as part of the damages. 

There seems to be great conflict in the authorities as to the legal effect 
of a judgment recovered against a covenantee, as evidence against his 
covenantor, in  an action upon the warranty, both as to the title and the 

damages. Rawle, in his excellent treatise on "Covenants for 
(66) Title" ( 5  Ed.), see. 125 and p. 164, states the rules, which, he 

s a p ,  have been adopted by a majority of the courts, as follows: 
'(In reviewing, then, what has been said on the subject of notice to the 
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covenantor of the adverse proceedings, the following points appear to be 
settled by the weight of authority. 

"First. The notice must be distinct and unequivocal, and expressly re- 
quire the party bound by the covenant to appear and defend the adverse 
suit. 

"Secondly. I f  such notice appear upon the record of that suit or if 
the covenantor be made a party to it, the court will, in the action on the 
covenant, be authorized to instruct the jury that the recovery is conclu- 
sive upon and binds the defendant in that action. 

"Thirdly. I f  the notice do not thus appear on the record, the question 
of conclusiveness of the judgment will depend upon the belief of the 
jury as to the reception of the notice. 

"Fourthly. I f  the record of the adverse suit does not exhibit on its 
face the title under which the recovery was had, the plaintiff in  the 
action on the covenant must, notwithstanding proper notice has been 
given, prove that such title did not accrue subsequently to the deed to 
himself. 

"Fifthly. If no notice has been given, the record of such adverse suit 
is not even prima facie evidence that the title was a paramount one, 
though i t  may under some circumstances be evidence of eviction; and 

('Sixthly. I t  is not indispensable to the recovery on the corenant that 
notice of the adverse suit shall halye been in any way given." 

This Court, in Mart in  v. Cowles, 19 N.  C., 101, approved in Wilder 
v. I ~ e l a n d ,  53 N. C., 85, held that a judgment in  ejectment against the 
vendee is no evidence of a defect in  the title of the vendor, when the 
latter is sued upon his covenant by the former, and Chief Justice Pear- 
son says, in  T4'ilder v. Iwland,  that such is the settled law of this State. 
See Miller v. Pitts, 152 N. C., 629. 

We need not attempt to reconcile the conflicting authorities, for i t  is 
enough for us to decide in this case, as we do, that the notice 
given to the defendants as to the pendency of the Watlington suit (67) 
was sufficient in law to charge them with all the costs and1 reason- 
able attorney's fee in  assessing the damages. We have referred to the 
foregoing rules for the purpose of showing what should be substantially 
the form of the notice, as it is said that the right to recover costs and 
counsel fees depends upon the character of the notice given by the cov- 
enantee to the covenantor of the suit in  ejectment against him. After re- 
viewing the authorities, the following conclusion was reached by Mr. 
Rawle and stated in his work on Covenants for Title (5 Ed.), see. 201, 
p. 290 : "A consideration of these rather conflicting cases would seem to 
suggest, as a rule to be deduced from them, that the plaintiff's right to 
recover counsel fees as part of hts costs should, in general, be limited 
to cases where he has properly notified the party bound by the covenant 
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to come in and defend the title, but that the neglect or silence of the lat- 
ter should inure to the benefit of the plaintiff rather than to his own." 
Chesnut v. Tyson, 105 Ala., 163; Wiggiw v. Pelzde'cr, 132 N. C., 628; 
Chrisfield v. Xtorr, 36 Md., 129; Somers v. Schmidt, 24 Wis., 417 ( 1  
Am. Rep., 191). 

The notice given by the plaintiffs to the defendants of the other suit, 
while there was no express "tender of the defense,'' as i t  is called, was 
quite sufficient to warn the defendant that he was expected to assist in  
the defense of the suit, nor does i t  show that the plaintiff intended to 
exclude the defendants from participation therein. Why notify the de- 
fendants a t  all, if they did not expect them to comply with their cove- 
nant and defend the title, which they had expressly promised to do? 
The notice clearly implied that the plaintiffs in  this suit looked to the 
defendants to protect them in the other suit by defending the same and 
making good their assertion of title to the land. I t  is not required that 
the notice shall be in  any particular form or in writing, if i t  sufficiently, 
though only substantially, informs the warrantor that his covenantee 
has been sued and hi4 title has been assailed, and the former has the 
opportunity to defend his title against attack and to save himself from 
liability upon his warranty. The true doctrine is stated i n  Carroll v. 

Nodine, 41 Oregon, 412, as follows : "But before an  indemnitor can 
(68) be expected to defend, he must have reasonable notice of the pen- 

dency of the suit or action by which he is to be bound, and afforded 
an  opportunity to participate in or interpose such defense as he may 
desire; and i t  is only by complying with such oonditions that the party 
to be indemnified can estop the indemnitor to controvert the matter anew 
upon an action against him upon the indemnity contract or obligation. Of 
course, the suit or action that works the estoppel must have been prose- 
cuted without collusion or fraud, as i t  affects the indemnitor. While 
notice of the pendency of the suit or action is always necessary to render 
the decree or judgment binding upon the indemnitor, the better reason 
and the weight of authority dispense with any request to take charge of 
or assume the responsibilities of the defense. Having notice, the indem- 
nitor may, as is his right, interpose and make such defense as to him 
might seem most expedient and effective; and, if he did nothing in that 
direction, i t  must be considered a matter of his own volition, and a re- 
quest for him, coupled with a warning of consequences, to do that which 
duty and interest require him to do, would seem superfluous, and the law, 
which is founded upon reason, does not require a vain thing." If the 
oovenantor fails to appear and1 defend, the covenantee must, of course, 
be required to conduct the defense in  good faith and with reasonable 
diligence. The judgment must not have been recovered against him by 
reason of any neglect or default on his part. 
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We think the notice given by the plaintiff was equivalent, in law, to 
a notice to defend, as a request to do so is fairly to be implied. When 
the plaintiffs stated that they would defend the suit, i t  was not meant 
that the defendants should not have full opportunity to do so, if they de- 
sired; but the contrary is the reasonable implication. I t  is more just to 
say that they intended to inform the defendants that if they did not de- 
fend, the plaintiffs would defend for them, and not merely for themselves. 
This accords with what was said i n  Wiggins v. Fender, supra, as we hold 
that the notice is substantially one which "tenders the defense." 

The object of notice is to give the covenantor an opportunity 
to defend his title in his own way and with his own counsel, and ( 6 9 )  
to settle the case and pay the damages by yielding to the superior 
title, if his is found to be wanting, and thereby save unnecessary costs 
and expenses. 

We do not think this decision necessarily conflicts with Martin v. 
Cowles, supva, and Wilder v. Irelandi, supra. Each of them was decided 
upon the question whether the judgment in  the ejectment suit was con- 
clusive as to the title, under the system of pleading, practice, and pro- 
cedure prevailing at  common law, when the ejectment suit was regarded 
with respect to the covenantor as res inter alios acta, and he could not, 
for that reason, become a party to it. The great weight of authority in  
England and this country is  to the effect that i t  is sufficient to conclude 
him by the judgment that he is made constructively a party by substan- 
tial notice to come in and defend his title, and that i t  is not necessary 
that he be actually a party to the suit. I n  Martin v. Cowles, 19 N. C., 
a t  p. 102, Judge Gaston, says that the record in the ejectment suit is, as 
to the covenator, "evidence of the fact of the judgment (rem ipsam),  
and of the damages and costs recoveredv-implying, we think, that the 
covenantee in  the action upon the covenant is only required to show that 
the title of the plaintiff, who recovered against him, was paramount, 
and if he does so, he is entitled to recover the damages he paid in  the 
other suit and the costs taxed, and, we add, reasonable counsel fees, as 
part  of his legitim'ate expenses. 

The covenantor agreed by his warranty to defend the suit, and if he 
failed to do so, there is ho reason why, if properly notified of the suit, 
he should not pay the covenantee what he would have paid himself if 
he had complied with his promise and defended his title. Where there is 
a breach of duty, whether that duty be imposed by contract or by the 
llaw, the party who commits the breach should be required to repair the 
loss caused thereby and which naturally flows from the breach in  the 
case of tort (Johnson 11. R. R., 140 N. C., 574), and such loss in the case 
of contract as was within the reasonable contemplation of the parties. 
( W i l l i a m  v. Tek.. Co., 136 N. C., 82.) I f  the covenantee is required by 



I N  T H E  SUPREME COURT. [I54 

the inaction of his covenantor to defend the ejectment suit, it will be 
admitted, we think, that i t  must have been within the reasonable 

(70) expectation of the parties that counsel would haire to be paid by 
him, as they are ordinarily and generally retained in  such cases. 

I t  seems to be implied in C h s f o ~ ~ i a  v. Engineering Co., 131 N .  C., 363, 
that counsel fees would have been allowed in  that case if the suit against 
the town had been coreredl by the indemnity bond. The fees must be 
reasonable, and because the court instructed the jury that the plaintiffs 
were entitled to recorer the fees they actually paid to counsel, without re- 
gard to their reasonableness, there was error, as this was not the proper 
rule, and for this error there must be a new trial as to the third issue. 
There was no objection to the amount of the damages assessed under the 
fourth issue, and there was no question properly raised as to the title, and 
the jury have found as a fact that the three acres were conveyed by the 
Balsley deed, and, therefore, covered by the warranty. Nor was there 
any controversy as to the ouster under the judgment in  the Watlington 
suit. The plaintiff is entitled to recover the costs taxed in that case. 
The only error was as to counsel fees; but as they are blended with the 
costs in  the third issue, that issue must be tried anew. Rowe v. Lumber 
Co., 133 N. C.,  433. 

Before taking leave of the case, we should say that the text-writers 
state that the rule, as declared in Martin v. Cowles, supra, and approved 
i n  Wilder v. Ireland, supra, as to the effect of a judgment, in an eject- 
ment suit against the covenantor, as proof of title in  an action on the 
covenant, has been adopted in  this Statc only. I n  Rawle on Covenants 
for Title (5  Ed.), p. 153, note 1, i t  is said that, "In North Carolina alone 
(unless the decisions are based upon some local usage, for the common 
law has in  none of our States been more clearly understood or ex- 
pounded) does a contrary opinion seem to prevail," and that i t  is con- 
trary to the rule accepted by all other courts and the text-writers. 

As counsel fees paid in  the ejectment suit were fairly within the con- 
templation of the parties as a part of the damages which the plaintiffs 
would sustain by the breach of the covenant, we think they  are covered 
by the prayer of the complaint without any more special reference to 
them. I t  was as probable that the plaintiffs would have to pay counsel 
fees i n  that case as i t  was that they would be compelled to pay costs and 
damages. 

There must be a new trial as to the third issue. 
Partial  new trial. 

Cited: Gregg v. Wilmington, 155 N.  C., 29; Culver v. Jennings, 157 
N. C., 565; LeRoy zq. Steamboat Co., 165 N.  C., 121. 
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W. D. BAILEY v. MEADOWS COMPANY a m  THE CAROLINA, CLINCH- 

FIELD AND OHIO RAILROAD. 

(Filed 20 December, 1910.) 

1. Master and Servant-Safe Appliances-Requirements. 
The master is not required to adopt every new appliance for the safety 

of the servant as soon as it is known, but he is answerable in damages to 
the servant for an injury recei~ed through his failure to furnish proper 
applibces that are in general use to do dangerous 

2. Same-Evidence Sufficient. 
The servant was employed to load rails on a car and was injured while 

turning one of them after it had been placed on the car. There was evi- 
dence tending to show that three railroad companies furnished a certain 
kind of tongs for this purpose, and had one been furnished the plaintiff 
the injury would not have occurred: Held, evidence sufficient to go to 
the jury as to the master's liability in failing to furnish a proper appliance 
to the servant. 

PETITION to rehear this case, reported 152 N. C., 603. 

Pless & W i n b o r n e  for p l a i n t i f .  
H u d g i n s ,  Watsom & Johns ton  for defendants.  

BROWN, J. When this cause was considered at  last term, we held that 
upon the evidence no liability attached to either defendant, for the rea- 
sons stated in the opinion. -4s the plaintiff was not the employee of the 
railroad company, whose road was in course of construction by Meadows 
& Co., contractors, we see no reason to reverse our judgment of last term 
as to the defendant, the C. C. and 0. Railway Company. 

But our attention has been called upon the rehearing to evidence tend- 
ing to prove that Meadows & Co. failed to furnish the proper im- 
plements for handling the large steel rails, and that such failure (72) 
was the proximate cause of the injury. 

Although that point is not discussed in  the opinion, i t  was con- 
sidered by the Court, and we then thought that there was not suf- 
ficient evidence that there were such implements in  general use. 

Upon a review of the record, and considering the evidence now more 
specifically pointed out, we are of opinion that there was sufficient 
evidence to go to the jury upon that feature of the case. 

That i t  is the duty of the master to furnish the servant proper ap- 
pliances to do dangerous work, if there are such in  general use, is well 
settled. Orr  v. Tel. Co., 130 N. C., 627. This negligence of the mas- 
ter "consists in  his failure to adopt and use all approved appliances 
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which are in  general use and necessary to the safety of the employees 
in  the performance of their duties." .Marks v. Cotton Mills, 135 N. C., 
290. The master is not required to adopt every new appliance as soon as 
i t  is known. 

I t  is now claimed that there is evidence sufficient to go to the jury that 
there were tongs used for the purpose of handling such rails, and which 
if furnished by Meadows & Go. on the occasion plaintiff's hands and 
fingers were mashed would have prevented the injury. Upon a more 
careful examination and consideration of the evidence, we are now of 
that opinion. 

The witness McGaillard testified that he had seen rails loaded on cars 
and had worked in constructing railroads; that "we laid the rails on the 
car first like this boy told you, and then we had tongs to place them 
with"; that he had seen such tongs in  use on the Southern Railway, the 
Tennessee Central, and the Harriman. 

I t  is i n  evidence that the plaintiff was hurt after the rails were loaded 
on the car and in  turning a rail so as to place i t  in proper position, and 
i t  is a fair  inference that had he been supplied with the tongs referred 
to, plaintiff would not have been hurt. I t  is not necessary that the 

plaintiff should prove that such tongs are used on every railroad, 
(73) but the fact that they are in  use on three railway systems is 

sufficient evidence to justify a jury in finding that they were i n  
general use. 

The petition is allowed as to the defendant the Meadows Company and 
dismissed as to the C. C. and 0. Railway. As to the Meadows Com- 
pany, the judgment of the Superior Court is affirmed. 

Let all the costs of this Court, as well as of the Superior Court, be 
taxed against the defendant Meadows Company. 

Cited: Murdock v. R. R., 159 N. C., 132. 

G.  W. CRAWFORD v. TOWN OF MARION AND H. W. DYSART ET AL., 
ALDERMEN THEREOF. 

(Filed 20 December, 1910.) 

1. Cities and Towns-Ordinance-Nuisance-Alleyway-Access to Property- 
Procedure. 

The defendant town, by an ordinance criminal in its nature, declared 
plaintiff's alleyway a nuisance and dangerous to the public, and closed it 
up. Plaintiff brings his action for damages and mandamus and injunc- 
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tion, on the grdund that he had been depri~ed of access to his property: 
Held, the action was not to enjoin the enforcement of the criminal lam, 
but to determine and enforce plaintiff's property rights, leaving open to the 
defendant the right to prosecute him under the ordinance. 

2. Cities and Towns-Streets-Adjoining Owner-Access-lnjunction-Dam- 
ages-Procedure. 

The right of ingress and egress over one's own land to and from a public 
street is an incident to ownership and constitutes a property right; and 
an injunction will lie against a town to pre~ent its depriving an abutting 
owner to a street of access to his land, and may be joined in the same ac- 
tion with demand for damages. 

3. Cities and Towns-Streets-Adjoining Owner-Access-Procedure. 

I t  appears in this case that the plaintiff has been provided with a tem- 
porary entrance to his land, and a temporary order restraining the de- 
fendant from closing the one complained of is unnecessary and mill not 
be granted. If it should be finally determined that the alleyway, the 
subject of the action, is dangerous to the public, or a nuisance, the court 
will consider the best means of abating or remedying it. 

APPEAL from Webb, J., at chambers in  MCDOWELL 0x1 28 Oc- (74) 
tober, 1910, upon motion for a restraining order until the final 
hearing to prevent the defendants from closing up and obstructing an al- 
leyway leading ink0 plaintiff's property, whereby he has ingress and egress 
to the public street of the town of Marion. His Honor made this order: 

"It appearing from said affidavits that questions of fact arise as to 
whether or not plaintiff has sustained or is now sustaining injury by 
reason of the closing up of said alleyway by the said town of Narion, 
and the court being of the opinion that a writ of mandamus should not 
be issued, nor restraining order be issued until such facts as arise upon 
the affidavits are passed upon by a jury, i t  is, therefore, ordered by the 
court that a writ of mandamus asked for by the plaintiff be not granted 
a t  this time, and that a request for restraining order be also refused at  
this time. I t  is further ordered by the court, that this cause be stated 
upon the trial docket of the Superior Court of NcDowell County, to be 
tried at the next term of said court, or such action be taken as the judge 
presiding may think legal and advisable." 

The plaintiff appealed. 

~ W c C a l l  d2 Lisenbee and W .  T .  Norga?~ for plaintiff. 
Hudgins, Watson (e. Johnston f o r  defendants. 

BROWN, J. I t  was contended upon the argument that this action can- 
not be maintained and should be dismissed, as its sole purpose is to pro- 
hibit by injunction the prosecution of the plaintiff under an ordinance 
of the town, criminal in its nature, and that the principle settled by 
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case of Wardens v. Comrs., 109 N. C., 21; Cohen, v. Comm., 77 N. C., 2, 
and Paul  v. Washington, 134 N. C., 379, applies. 

(75) We recognize and reaffirm the authority of those eases in  holding 
that a, court of equity will not enjoin the enforcement of a criminal 

ordinance or statute, but will leave the party to make h i s  defense at law 
when he is arrested and charged with the crime. But this action does not 
seek to enjoin the enforcement of the criminal law, as was the case in the 
cases cited. I f  the authorities charged with its enforcement think that 
plaintiff has violated the criminal law, they have the right to prosecute 
him in the criminal courts, notwithstanding the pendency of this action, 
which is brought solely for the purpose of determining and enforcing 
certain property rights of the plaintiff, and in  this respect the case 
differs essentially from those cited. 

The plaintiff alleges that he is the owner of a lot upon which is a 
hotel; that he left open a nine-foot alleyway leading from the rear of his 
lot and on his own land into the street; that i t  is the only means of in- 
gress and egress he has, and that i t  has been in constant use for twenty 
years; that the defendants have wrongfully and unlawfully closed it up 
by'building a cement sidewalk in  front of it of such height and character 
that he cannot cross it with his vehicles, etc. 

The defendants admit that they ha~re closed up the alleyway by the 
sidewalk aforesaid, but aver that they did so because i t  was so situated 
as to be a nuisance and dangerous to the public ; they aver that they have 
provided plaintiff with an entrance on the other side of his hotel and 
between that and an adjoining hotel, about four feet of which new 
entrance is on plaintiff's land. 

The fact that the defendants enacted an ordinance prohibiting citizens 
generally from driving across this sidewalk a t  that and two other similar 
places does not take from plaintiff the right to test i n  a civil action his 
property rights and have removed the physical obstruction to their en- 
joyment, as well as to recover damages for their infraction. 

The remedy by injunction is appropriate to the abutter in  a proper 
case. I t  will lie to prevent the deprivation of his right of access (Elliott 
Roads and Streets, see. 709; Carter v. Chicago, 57 Ill., 283 ; Callaman 
v. Gilman, 107 N. Y., 361), and may be joined in  the same action with 

a demand for aamages. Ross v. Thompson, 78 Ind., 99. The right 
(76) of ingress and egress over one's own land to the public streets 

and roads is an incident to ownership and-constitutes a property 
right. 

I n  Netcalf v. Boston, 158 Mass., 285, the Court, speaking of the rights 
of lot owners abutting on the streets, says: "They have a right to make 
for themselves driveways to the wrought part -of the street in  any rea- 
sonable way which does not interfere with the use of the street by the 
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public." The Supreme Court of Indiana treats the right of access as a 
property right and holds that an injumtion will lie to protect it. Ross 
v. Thompson, 78 Ind., 91. 

For  these reasons, we think that the complaint does state a cause of 
action independent of any question concerning the administration of the 
criminal law. But inasmuch as i t  appears from the record that the 
plaintiff has been provided with at  least a temporary entrance, a few 
feet of which is on his own land, we see no reasolz. why a temporary 
restraining order is now necessary. 

When the issues raised by the pleadings are passed upon and 
the rights of the plaintiff determined, an injunction may or may 
not be necessary; or in  case the jury should find that the alleyway in  
question constituted a nuisance and was dangerous to the public, the 
court will consider the best means of abating or remedying it, as was 
done in Hyatt  v. Myers, 73 N. C., 233, and Hickory v. R .  R., 143 N.  C., 
454. The order denying the temporary restraining order f s  

Affirmed. 

Cited: B. R. v. Morehead City, 167 N.  C., 121. 

WESVER POWER COMPANY v. ELK MOUNTAIN MILL COMPANY. 

(Filed 20 December, 1910.) 

Corporations-Preferred Stock-Debtor, and Creditor-Assets-Prorate. 
The issuance of preferred stock by a corporation does not create the re- 

lation of creditor and debtor between the owner thereof and the corpora- 
tion so as to entitle him to prorate with the creditors in the assets of an 
insolvent corporation in the hands of a receiver. 

APPEAL from Councill, J., at October Term, 1910, of &N- ( 7 7 )  
COMBE. 

This is a petition in  the cause (a proceeding commenced for the pur- 
pose of winding up the affairs of the Elk Mountain Company, an  insol- 
vent corporation) filed by Mary A. Stewart to have certain certificates 
set out in the record declared a debt against the corporation, to the 
end that she may share pro rata with creditors in  its assets. His  Honor 
sustained a demurrer to the petition, and defendant appealed. 

Bourne, Parker d Morrison for receiver, plaintiff. 
J .  D. Murphy for petitioner, defendant. 
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BROWN, J. The certificates set out in the record are substantially in  
the usual form for preferred shares of stock in a corporation, issued by 
authority of our statute, Rev., sec. 1159, which authorizes corporations 
to issue two or more kinds of stock of such classes with such designations, 
preferences, and voting powers, or restrictions or qualifications thereof, 
as shall be presented by those holding two-thirds of the capital stock out- 
standing. 

At  one time i t  was a matter of discussion as to whethkr a preferred 
stockholder had any rights as a creditor of the corporation or could 
properly be classified as such. But the law is now clearly settled and 
beyond dispute that a preferred stockholder is not a creditor, and must be 
confined to his rights as a stockholder. Cook on Corp. (6  Ed.), see. 
217, where the cases are fully collected in  the notes. Field v. Lamson, 
27 L. R. A., 136, and notes; Warren v. King,  108 U. S., 389; 2 Thompson 
on Corp., secs. 2278 et seq.; 1 Machen on Modern Corp., secs. 540 to 548. 

The difference between a creditor and a preferred stockholder is well 
stated by Judge Lurton, now of the United States Supreme Court, in  
Hamlim v. R. R., 78 Fed., 664. "There is a wide difference," says the 
learned judge, "between the relation of a creditor and a stockholder to 
the corporate property. One cannot well be a creditor, as respects crcd- 

itors proper, and a stockholder by virtue of a certificate evidenc- 
(78) ing his contribution to the capital of the corporation. Stock is 

capital, and a stock certificate but evidences that the holder has 
ventured his means as a part  of the capital. It is a fixed characteristic 
of capital stock that no part of it can be withdrawn for the purpose of 
reimbursing the principal of the capital stock until the debts of the 
corporation are paid. These principles are elementary. Warren v. King,  
lo8 U.  S., 389; Cook Stock, Stockholders and Corp. Law ( 3  Ed.), sec. 
271. The chance of gain throws on the stockholders, as respects creditors, 
the entire risk of the loss of his contribution to capital. H e  cannot 
be both a creditor and debtor by virtue of his ownership of stock. I f  

-the purpose in  providing for these peculiar shares was to arrange matters 
so that, under any circumstances, a part of the principal of the stock 
might be withdrawn before the full discharge of all corporate debts, the 
device would be contrary to the nature of capital stock, opposed to public 
policy, and void as to creditors affected thereby. Cook Stock, Stock- 
holders and Corp. Law (2 Ed.), 271; Chaffee v. R. R., 55 Vt., 110; Mc- 
Cutcheon v. Capsule Co., 19 C. C. A., 108-115, 71 Fed., 787; Morrow v. 
Xteel Co., 87 Tenn., 262. I f  that was the purpose of this arrangement, 
most doubtful language was employed. There is a sense i n  which every 
shareholder is a creditor of the corporation to the extent of his con- 
tribution to the capital stock. I n  that sense every corporation includes 
its capital stock among its liabilities. But that creditor relation is one 
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which exists only between the corporation and its shareholders. I t  is a 
liability which & postponed to every other liability, and no part of the 
capital stock can be lawfully returned to the stockholders until all debts 
are paid or provided for. The violation of this well understood princi- 
ple is a breach of trust, and a creditor affected thereby may pursue the 
stockholders, and recover as for an unlawful diversion of assets." 

I t  is true that in  the petitioner's certificates of stock i t  is provided that 
the;y "shall be a preferred lien on the assets of the company." But those 
words are to beconstrued along with the entise instrument, and i t  is 
manifest from the whole paper that the corporation never intended to 
place the petitioner in  the position of a creditor, but only to give her, 
and like stockholders, a preferred lien on the assets of the corporation 
when in  liquidation over the common stockholders. 

The judgment of the Superior Court is 
Affirmed. 

BREVARD LAND AND TIMBER COMPANY v. C. S. KINSLAND. 

(Filed 20 December, 1910.) 

1. Courts-Treaties-Grants-Official Boundaries-Judicial Notice-Evidence. 
The Meigs and Freeman line having been run by the Federal Govern- 

ment in obedience to the treaty power vested in it by the Constitution of 
the United States, and expressly recognized by the Legislature of this 
State, the courts will take judicial notice of its existence; but its physical 
location is the subject-matter of proof. 

2. Deeds and Conveyances-State Grants-Official Boundaries-Evidence 
Insufficient. 

The plaintiff deraigns his title to the locus in quo from a grant from the 
State, and the question presented is whether it is situated on the west of 
the Meigs and Freeman line, where the lands are reserved to the Cherokee 
Indians under a treaty with the Federal Government, or east thereof. 
Defendant introduced evidence by a witness that eighty years after the 
running of the Meigs and Freeman line he was an employee of the Govern- 
ment, and that the true meridian line was used by the Government, which 
in the case at bar would sustain defendant's contention. On the line con- 
tended for by plaintiff was discovered marked trees and natural objects in- 
dicating a very old marking, but noneTon thae contended for by defendant : 
Held, there was insuficient evidence to sustain the jury's finding for de- 
fendant, and a new trial is ordered. 

APPEAL from Justice, J., at April Term, 1910, of TRANSYLVANIA. 
Ejectment to try the title to the tract of land described in the complaint 

and for its possession, and damages for the trespass thereon. The 
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(80) usual issues Tere submitted, and the jury found that the plain- 
tiff was not the owner and entitled to the possession of 

the land described. I n  deraigning its title, the plaintiff offered Grant 
No. 230 from the State to George Latimer, dated 20 July, 1796, 
and connected itself with i t  by mesne conveyances. The defend- 
ant rested his defense upon the location of the Meigs and Free- 
man line, surveyed in  1802 to mark the boundary of the lands 
reserved to the Indians under the acts of 1788 and 1783. The 
trial turned upon 'wheiher the land claimed by plaintiff lay on the 
east or west side of that line; if west of that line, the defendant's con- 
tention was that the Latimer grant was void, as the land was not grant- 
able; if any part of the grant lay east of that line, then the plaintiff was 
entitled to recover, as the evidence tended to show the trespass was com- 
mitted east of that line, if i t  was located as contended by plaintiff. 
There was judgment for the defendant upon the verdict, and plaintiff 
appealed. 

17. SY. Zachary and D. L. English for plaintifl. 
Welch Galloway, Aycock & Winston, and Joseph B. Cheshire, JT., for 

defendant. 

MANNING, J. The decisive question presented by this appeal is the 
proper location of the divisional line, marking the eastern limit of the 
lands resemed for the Cherokee Indians in  the State of North Carolina, 
under treaties made between the United States and the Cherokee Nation. 
The line is known as the Xeigs and Freeman line, Meigs being a com- 
missioner appointed by the Federal Government under the terms of the 
treaty with the Indians, and Freeman being the surveyor, and mas run 
and marked i n  the year 1802. This line mas recognized and accepted 
by the State of Xorth Carolina at  the session of the General Assembly i n  
1809, ch. 774, 2 Potter's Compilation of the Laws of North Carolina. I t  
is therein enacted "that the land lying west of the line run by Meigs and 
Freeman, within the bounds of this State, shall not be subject to be en- 
tered," etc. This line having been run in  obedience to the treaty power 
vested by the Constitution of the United States in  the Federal Govern- 
ment, and the Legislature of this State having expressly recognized i t  
and the fact that i t  was so run, the courts must take jodicial notice of 

its existence (Furniture Co. v. Express Co., 144 N.  C., 639; 8. v. 
( 81) R. R., 141 N. C., 846) ; but its physical location must remain the 

subject-matter of proof. The great advantage of its uniform 
actual physical location, of course, is obvious, as a large number of titles 
are determinable by it. From the best information obtainable, it fol- 
lows as near a direct line as the very uneven topography of the country 
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through which i t  passes will admit. I t s  termini are very well estab- 
lished, one being where Hawkins' line crosses the Smoky Mountains, 
and the other being at  or near Ellicott's Rock on the dividing line be- 
tween North and South Carolina. The evidence offered at  the trial so 
located the line. 

Assuming, as we must from the records accessible to us and consid- 
ered by this Court i n  B r o w n  v. Brown,, 103 N.  C., 213 ; 8. c., on rehearing, 
103 N. C., 221, and B r o w n  v. Brown,  106 N.  C., 451, that the line called 
the hleigs and Freeman line was actually surveyed and marked, the only 
evidence offered a t  the trial of sufficient probative force to be submitted 
to the jury was of its location as contended by the plaintiff. Along this 
line was discovered marked trees and natural objects indicating a very 
old marking. The testimony of an employee of the Government that 
during the years 1881 and 1885, when the witness was i n  the service of 
the Government, the true meridian line was used by the Government, and 
that, running by the true meridian, the Meigs k d  Freeman line, the 
course called for would be located as contended by the defendant. can 
have no probative force when i t  is not shown that such was the method 
employed about eighty years theretofore. Along the line thus run there 
was no evidence of marked objects. We deem i t  unnecessary to rehearse 
the treaties and legislation resulting in the location of the divisional line, 
as these have been fully considered in  cases cited, and in  the case of 
Lat imer  v. Poteet, 14 Peters, 4. Locating the Meigs and Freeman line 
as contended by the plaintiff, the land upon which the trespass, as alleged 
in the complaint, was coninlitted, was unquestionably the subject of en- 
t ry  and grant by the State on SO July, 1796, as i t  lay east of 
said line. (82) * ,  

His Honor should have given, a t  least in  substance, the tenth spe- 
cial instruction requested by the plaintiff; and his refusbl to do so consti- 
tures reversible error. Having reached this conclusion, we deem i t  unnec- 
essary to consider the other exceptions so ably argued before us. The 
plaintiff is, therefore, entitled to a new trial, and it is so ordered. 

New trial. 

ALLEX J. WITHRELL v. WILLIAM ;MURPHY AND GEORGE MOON. 

(Filed 20 December, 1910.) 

1. Deeds and Conveyances-Invalid Registration-Title. 

The registration of a deed not duly proved is ineffectual to pass title to 
lands against creditors and purchasers. 

63 
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2. Deeds and Conveyances-Seal. 
Where a corporate act must be executed by an instrument under seal 

and the corporation had adopted a conlmon seal, the corporation speaks 
through and by its seal. 

3. Same-Corporate Act-Evidence-Interpretation of Statutes. 
When it does not appear from the probate of a corporation's deed to 

lands that the seal affixed is the common seal of the corporation or that 
it was affixed by the proper officers of the corporation, it is not a snbstan- 
tial compliance with Revisal, sec. 1005, and the deed is ineffectual to pass 
title to the lands as against creditors and purchasers. 

4. Same-Official Acts. 
A corporation's deed is defective which fails to show by its certificate, 

read in connection with the deed, that the corporate officials acknowledged 
the instrument as the act and deed of the corporation, or that the official 
executing the deed in behalf of and under authority from the corporation 
acknowledged it to be "his" act and deed, as such. 

5. Corporations-Receivers-Status of  Property-Interpretation of Statutes. 
Upon the appointment of a receiver of an insol~ent corporation, all the 

real and personal property, etc., wherever situated, vests in the receiver 
(Revisal, see. 1224), "impressed with all existing rights and, equities, and 
the relative rank of claims and standing of liens remains unaffected by the 
receivership." 

(83) APPEAL from Councill, J., a t  Spring Term, 1910, of YANCES. 
This  was an ac t im  brought to t ry  the title to certain tracts of 

land described in the complaint, for possession thereof and for the annual 
rental value. The defendant disclaimed any title to or interest i n  tract 2 
described in  the complaint. The  questions involved are presented upon 
agreed facts, as follows : 

(( It is agreed by both plaintiff and defendants tha t  they hold under a 

common source, to wit, the National Graphite Company. The plain- 
tiff's first chain of title from the Kational Graphite Company is a deed 
of trust from the National Graphite Company to George N. Stone, trus- 
tee, dated November, 1903, a copy of which is  hereto attached and 
marked 'Exhibit A.' " 

T o  which the defendant i n  apt  time objected, on the ground that the 
same had not been sufficiently proven, probated and registered in the 
county of Yancey. 

The  plaintiff then offered a deed dated 13 January ,  1909, from George 
N. Woodley, successor i n  trust of Allen J. Withrell, the plaintiff, a copy 
of which is  hereto attached and marked "Exhibit B" and made a par t  
of the facts agreed. 

N o  other advertisement or  notice of sale was made other than tha t  
provided for i n  the deed of trust aforesaid, and recited i n  the deed, "Ex- 
hibit B." 

64 
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I t  is agreed that the annual rental value of the lands described in  the 
complaint, other than the second tract, is $50 per year. 

I t  is agreed: That the trustee Woodley is a nonresident of North 
Carolina, and was such at  the time of the advertisement and sale of the 
property under the deed of trust. That the defendants claim title by 
virtue of and offered in  evidence the following: an action instituted in 
the Circuit Court of the county of St. Joseph, in the State of Indiana, 
between the stockholders of the said National Graphite Company, 
alleging the insolvency of the said company and various other 
matters and things, and praying for the appointment of a re- 
ceiver to take over its assets and wind up its affairs. That (84) 
William A. Rutherford was duly appointed receiver for said 
corporation by said Circuit Court of St. Joseph County, on 30 
June, 1905. That thereafter, upon the petition of the said William 
A. Rutherford, filed in the Superior Court of the county of Yan- 
cey, in the State of North Carolina, the said William A. Ruther- 
ford was duly appointed ancillary receiver for said court and directed 
to take into his control all the assets of the said company within the 
State of North Carolina and to hold and dispose of the same, subject to 
the order of the said Superior Court for Yancey County. That the said 
Rutherford thereafter resigned as such receiver, and i t  being made to 
appear to the said Superior Court of Yancey County that one A. D. 
Harris had been appointed in his stead by said Circuit Court for the 
county of St. Joseph, State of Indiana, the said Harris was, on 26 Jan- 
uary, 1906, duly appointed receiver for the said National Graphite Com- 
pany instead of the said William A. Rutherford, by said Superior Court 
for the county of Yancey, and fully qualified as such. Said receiver 
thereafter duly reported to said Superior Court for Yancey County, as 
assets of said National Graphite Company, the land described in said 
deed of trust marked "Exhibit A" and hereto attached, other than that 
part thereof hereinafter described in the deed of D. %I. Hampton to 
George W. Moon. That said receiver, at  September Term, 1906, of 
said Superior Court of Yancey County, duly reported to said court 
outstanding debts and liabilities of said National Graphite Company 
as follows: the indebtedness secured by said deed in  trust hereto 
attached and marked "Exhibit A." Indebtedness to James Murphy, 
of Yancey County, North Carolina, for work and labor per- 
formed, $125, and the judgments next hereinafter referred to and set 
out. 

That prior to the appointment of said reeeiver a judgment in favor 
of one D. M. Hampton against said National Graphite Company was 
duly rendered in  the Superior Court of Yancey County, and duly dock- 
eted in  said county, a copy of which said judgment and the complaint on 
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iYhich i t  was rendered being'hereto attached and marked "Exhibit C." 
That, also, prior to the appointment of said receiver, a judg- 

(85) ment in  f a ~ o r  of one W. W. Chapman against said National 
Graphite Company mas duly rendered by said Superior Court for 

Yancey County, and duly docketed in  said county, a copy of which said 
judgment and the coniplaint on which the same was rendered being here- 
to attached and marked "Exhibit D." 

That prior to the appointment of said receiver there was also duly 
rendered and docketed in  the office of the Clerk of the Superior Court 
of Yancey County, in  the case of J. H. Chapman 21. The Nationd 
Graphite Company a judgment, a copy of which is hereto attached and 
marked "Exhibit E." That said judgment was for services of the plain- 
tiff rendered to said company as night watchman over its property. 

That thereafter, by order of the said Superior Court of the county of 
Yancey, a copy of which said order is hereto attached and marked "Ex- 
hibit F," said receiver, A. D. Harris, after advertisement as provided 
in  said order and not otherwise, sold the lands described in said "Ex- 
hibit A" other than those described in  the said deed of D. llI. Hampton 
to George Moon, a t  pllblic auction, at the courthouse door in  the county 
of Yancey, at  which sale George W. Moon became the last and highest 
bidder. for said lands, at  the price of $3,055. That said sale was there- 
after duly confirmed by said Superior Court for Yancey County, and 
said receiver duly executed and delivered to said Noon a deed in fee 
simple for the land hereinbefore mentioned, dated 30 October, 
1907. Said report was duly filed in said Superior Court for 
Yancey County on 5 September, 1907, and no exceptions or ob- 
jections having been made thereto, and the order confirming the sale duly 
entered at Septembw Term, 1907, of YANCEP, and that the said deed to 
the said Moon was duly registered in said coimty on 2 April, 1910. 

I t  is agreed that none of the trustees mentioned in the deed of trust 
marked "Exhibit A" were parties to the suit instituted in  the Circuit 
Court of St. Joseph County, in  the State of Indiana, or to the ancillary 

proceedings in  the Superior Court for the county of Yancey, 
(86) and i t  did not appear and mas not shown that any of the 

bondholders were parties to said suits or proceedings. That 
the moneys received by said receiver at the sale of said lands 
were applied under the orders of the said Superior Court for 
the county of Yancey to the discharge and payment of the in- 
debtedness of the said company in this State, including the judg- 
ments hereinbefore mentioned, and the surplus thereof, under order 
of the court of Yancey County, was forwarded to the said Circuit 
Court for the county of St. Joseph. I t  is agreed that two of the bond- 
holders, to wit, Allen J .  Withrell and Fred W. Xack, did not receive any 
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portion of the funds arising from the receiver's sale, and it did not ap- 
pear as to whether or not any other bondholder received any portion of 
said moneys arising from said sale by the receiuer. 

I t  is further agreed that execution duly issued on 1 May, A. D., 1905, 
prior to the appointment of said receiver, on a judgment in  favor of D. 
M. Hampton hereinbefore mentioned, a copy of which is hereto attached 
and marked '(Exhibit C," and that the Sheriff of Yancey County, pur- 
suant thereto, duly levied on and sold all of that part of the lands de- 
scribed in "Exhibit A" other than that described in the deed hereinbe- 
fore mentioned, from A. D. Harris, receiver, to George W. Moon, and 
that the defendant George W. Moon, by mesne conveyances duly re- 
corded in said county of Yancey, acquired such title in said lallda 
as the purchaser at  said execution sale acquired thereto; the land 
herein referred to being that portion of the land in  dispute, de- 
scribed in  a certain deed from D. 31. Hampton to George W. Moon, reg- 
istered in  the office of Register of Deeds of Yancey, in Book 31, a t  page 
495. 

That at  the sale made by the trustee, pursuant to the power in  the 
deed of trust marked "Exhibit A," the defendant George W. Moon ap- 
peared and publicly announced his claim to said land and protested 
against the sale thereof. 

That all of the sales and conveyances and judgments, under which the 
defendants claim, were made, executed, delivered, and recorded prior to 
the sale and conveyance by the trustee, pursuant to the power contained 
i n  the deed in  trust marked "Exhibit A," except the deed of A. D. Har- 
ris, receiver, to said George W. Moon, which was executed and 
delivered prior to said sale and conveyance, but not recorded (87) 
until afterward and subsequent to 31 December, 1903. 

The deed of trust referred to as "Exhibit A" was objected to for the 
reason that its execution had not been properly acknowledged. This 
is as follows : 

I n  witness whereof, the National Graphite Compally has caused these 
presents to be sealed with its corporate seal and to be signed in  its name 
by its president and attested by its secretary; and to evidence his ac- 
ceptance of the trust hereby created, the said party of the second part has 
hereunto affixed his hand and seal, the day and year first above written. 

[Corporate seal containing NATIONAL G ~ P E I I T E  CORIPANY, 
National Graphite corporate 
seal, South Dakota.] By GEO. D. SIILES, President. 

Attest: J. E. NORTON, Secretary. 

I Frank E. Bell, notary public within and for the county of Cook and 
State of Illinois, do hereby certify the above-named George D. Miles, 
president, and J. E .  Norton, secretary, to me known to be president and 
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secretary of the National Graphite Company, appeared before me and 
duly acknowledged the above to be their signatures, this 21 December, 
1903. FRANK E. BELL. 

,Votary Public. 

The clerk of the court of Yancey made the following order of regis- 
tration : 

"The foregoing certificate of Frank E. Bell, notary public, Cook 
County, Ill., with seal attached, is adjudged to be in  due form and ac- 
cording to law. Therefore let the same, with this certificate, be reg- 
istered. Witness my hand and official seal, this 29 December, 1903." 

The deed was filed for registration on 29 December. Upon the facts 
agreed, his Honor held that the plaintiff mas not entitled to recover, and 
gaTe judgment accordingly, from which he appealed to this Court. 

(88) Hudgins, Watson d2 Watson for p la in t i f .  
J .  l3i.s Ray ,  Gardner & G a r d n e ~  and John S. d d a m s  for defend- 

ant .  

MANNING, J., after stating the case: The right of the plaintiff to 
recorer in  this action depends entirely upon the validity of the deed of 
trust under which he claims title. I f ,  for any cause, that deed was in- 
effectual to pass the titIe of the property described therein as against 
creditors or purchasers, then he must fail in this action and the judg- 
ment rendered by his Honor at  the trial in the Superior Court must be 
affirmed. I t  is well and thoroughly settled by repeated decisions of this 
Court that "until a-deed is proved in the manner prescribed by statute, 
the public register has no authority to put i t  on his book; the probate 
is his warrant, and his only warrant, for doing so." And unless the deed 
has been duly proved, the registration is ineffectual to pass the title as 
against creditors and purchasers. Duke v. Narkham,  105 N. C., 131, 
and cases cited in the annotated Report. 

Section 1005, Revisal, provides that "The following forms of probate 
for deeds and other conveyances executed by a corporation shall be 
deemed sufficient, but shall not exclude other forms of probate which 
would be deemed sufficient in  law," and then follow four forms for the 
probate of corporate deeds. No one of these forms was followed, even 
i n  substance, in  the probate of the deed of trust in  this case. Registra- 
tion was necessary to give validity to the deed as against creditors or 
purchasers. Our inquiry, therefore, is, I s  the form of probate sufficient 
in  law? An examination of the statutory form of probate prescribed in 
those cases in  which the corporation executing the instrument affixes its 
common seal will disclose that there is required proof under oath that 
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the seal affixed is the common seal of the corporation, and that it was 
affixed by an officer of the corporation. The Legislature in  these au- 
thorized forms seemed to regard that fact essential in each form of pro- 
bate where the corporation had adopted a common seal. I t  seemed to 
recognize the doctrine that where a corporate act must be executed by 
an instrument under seal and the cornoration had adouted a com- 
mon seal, the corporation spoke through and by its seal, and (89) 
that the seal did not prove itself. The reason for this require- 
ment was thus stated by the Court of New Jersey in an early case, 
Den v. Breelandt (1800), 2 Halstead, 352: "On the contrary, the seals 
of private courts, or private persons, are not evidence of themselves; 
there must be a proof of their credibility. I t  cannot be presumed that 
they are universally known, and consequently they must be attested1 by 
the oath of some one acquainted with them." This reason, so well 
expressed, has lost none of its strength by the lapse of time. 

I n  1 A. & E. Ency., 963, the following is stated as essentially required 
to make the probate sufficient: ((It must appear from the certificate, 
when read in  connection with the deed, that the person making the ac- 
knowledgment was authorized to execute the instrument for the cor- - 
poration; that he was known, or proved, to the officer to be the corporate 
official he represented himself to be, and that he acknowledged the in- 
strument to be the act and deed of the corporation." And at p. 964, 
same volume, it is further stated: "A substantial showing of the req- 
uisite facts is all that is required, and where the instrument purports to 
be the act of the corporation, the certificate will not be held defective 
because i t  recites that the person who executed it, in  behalf of and under 
authority from the corporation, acknowledged i t  to be 'his7 act and deed 
instead of that of the cor~oration." 

I n  our opinion, this authority states the requisites of a valid 
probate of a corporate deed as liberally as ought to be sanctioned; 
any further extension would be easily abused. I n  the probate of the 
deed of trust used in  this case the corporate officials simply acknowledge 
their signatures; they do not acknowledge the instrument to be either 
"the act and deed of the corporation" or "his" act and deed; the ac- 
knowledgment of this fact is entirely omitted, as is any proof that the 
seal affixed is the corporate seal. We h a ~ ~ e  examined all the cases which 
we could discover by diligent search, in which the sufficiency of the ac- , 
knowledgment of a corporate deed has been presented, and me have been 
able to find no case sustaining a probate which did not contain 
more than the probate attached to the deed of trust in  this case. (90) 
Bason v. Mining Co., 90 N.  C., 417; Heath v. Cotton Mills, 115 
N. C., 202; S h a f e r  v. Hahn, 111 N .  C., 1 ; R. R. v. Lewis, 53 Iowa, 101, 
and cases cited, note 11 A. & E. Enc., 965. 
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I t  may not be amiss to say that we think the time has well come when 
the Legislature can, with propriety and safety, strike out in  section 1005, 
Revisal, the words, "but shall not exclude other forms of probate which 
would be deemed sufficient in law," and thus prescribe statutory forms 
of probate of corporate deeds. Doubt and uncertainty would be re- 
moved, and as corporations have entered so largely into the business of 
our people, they have become familiar with the forms to be followed to 
give validity to corporate deeds. After careful examination of the au- 
thorities, we are constrained to hold that the deed of trust, under which 
the plaintiff claims, was not sufficiently proven to authorize its registra- 
tion, and therefore, i t  must necessarily follow that the deed passed no 
title and created no lien upon the property therein described as against 
creditors or purchasers. I t  is declared by section 1224, Revisal, that 
"All the real and personal property of an insolvent corporation, where- 
soever situated, and all of its franchises, rights, privileges, and effects 
shall, upon the appointment of a receiver, forthwith vest in  him, and the 
corporation shall be divested of the title thereto." But  i t  has been held 
by this Court, and is a generally accepted doctrine, that "the appoint- 
ment of a receiver does not divest the property of prior existing liens," 
but the court, through its receiver, "receives such property impressed 
with all existing rights and equities, and the relatire rank of claims and 
standing of liens remains unaffected by the receivership." 1 Pomeroy's 
Equity Jurisprudence, sec. 155; PelZetie~ v. Lumber Co., 123 N.  C., 596; 
Bank v. Bank,  127 N.  C., 432; Fisher v. Bank, 132 N. C., 769; Garri- 
son v. Vermont Mills, ante, 1. 

Upon the appointment of the receiver of the National Graphite Com- 
pany on the ground of insolvency, the real estate of that corporation 
forthwith vested in  him, and as the deed of trust, under which the plain- 
tiff claims, was ineffectual because of its invalid probate to divest the 

title of the corporation or create a lien thereon, as against 
(91)  creditors and purchasers, it must follo-iv that the deed of the 

receiver, made pursuant to the orders of the court, was 
effective to pass the title of the property of the corporation. Hav- 
ing reached this conclusion, i t  is unnecessary to consider the other 
questions urged in the argument before us. Some of them have been 
considered by this Court in the recent case of Clenzont v. Zing ,  152 N. 
C., 456, and would seem to be decided in that case. I n  our opinion, 
therefore, the judgment of his Honor was correct, and i t  is 

Affirmed. 

Cited: S p m c e  v. I3unwicutt, 166 N. C., 206; Power Corporatio.n v, 
Power Co., 168 N. C., 221. 
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JOHN A. LANE v. NORTH CAROLINA RAILROBD COMPANY. 

(Filed 20 December, 1910.) 

1. Instructions-Nonsuit-Evidence, How Considered. 
Asking a special instruction that "upon all the evidence, if believed, the 

plaintiff was guiIty of contributory negligence as a matter of law, and the 
jury will answer" the issue in defendant's favor, is equivalent to asking 
the direction of a nonsuit, and the evidence will be viewed on appeal in 
the light most favorable for the plaintiff. 

2. Master and Servant-Negligence-Defects-Duty to Repair-Assumption 
of Risks. 

An employee whose duty it is to make a second inspection of freight 
cars before they leave the railroad yards in a train, and to see that the 
car doors are properly fastened, secured, and in condition, assumes the 
risks of his employment and cannot recover damages caused by a car door 
swinging loose and down a t  one end of the rail at the top, along which 
the door runs upon wheels, when he is furnished with appliances sufficient 
to repair a defect a t  the bottom of the door, readily discernible, and when 
its repair would hare prevented the injury complained of. 

3. Master and Servant-Negligence-Duty of Master-Instructions-Defects. 

The principle that a master is negligent in not instructing the servant in 
doing the work he is employed to do, or the custom of the master to fur- 
nish books of instruction, has no application when the cause of the injury 
complained of should have been discerned by ordinary observation, and no 
skill was required of the servant in making repairs which it was his duty 
to make with the instrumentalities furnished, and which would have pre- 
vented the injury complained of. 

APPEAL from W .  J .  Adnms, J., a t  August Term, 1910, of (92) 
DAVIDSON. 

The  plaintiff, i n  the fourth allegation of his amended complaint, thus 
details the manner i n  which he was injured and for which he  sues to re- 
cover damages: "That on 28 November, 1907, and for  some time prior 
thereto, the plaintiff was employed by the Southern Railway Company 
as  a seraant upon defendant's yards in  the town of Spencer, for a val- 
uable consideration, and while engaged in  such vo rk  as a safety-ap- 
pliance man  and inspecting a train of freight cars which had been as- 
sembled for  the purpose of being carried out over defendant's road, as 
aforesaid, and which was then standing upon a sidetrack constructed 
upon defendant's right of way and being used by its lessee, the Southern 
Railway Company, plaintiff i n  the course of his services as such servant 
came to a car i n  the night-time with the door open, which it was the duty  
of the plaintiff to close and fasten before allowing the said t ra in  to be 
carried out ;  when plaintiff endeavored to pull said door shut i n  the usual 
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way-by catching one hand inside of said door and the other outside 
and under the bottom of said door and while endeavoring to pull the 
said door shut, which was constructed to slide or roll on a track 
a t  the top of said door and along the side of said car by means of 
supports with rollers to carry the weight of the door on said track, and 
while pulling the door as aforesaid, the back hinge or roller of the door 
broke loose and allowed the part of the door-shutter which plaintiff was 
pulling to swing in the direction that plaintiff mas pulling, and the sup- 
ports which had been placed at  the bottom of the door to secure the bot- 
tom of the door in place and keep it from falling or swinging were gone, 
and thereby allowed the shutter to catch plaintiff's arm between the edge 
of said door-shutter and the facing of the door or post at the side of the 
door, thereby mashing, bruising and mutilating plaintiff's arm in such 

a way as to cause him to suffer great bodily pain, mental anguish, 
(93)  and permanently injuring said arm, permanently injuring his 

nervous system, and his general health." 
The particular negligent acts are thus stated: 
(1) I n  that said defendant's lessee carelessly and negligently allowed 

said car to be placed in  a train of cars to be carried and transported by 
the defendant's lessee over its main line of roadbed without having the 

L, 

necessary supports at the bottom of said door to hold i t  in place, and 
without examining the hinge or roller at  the top of the door, knowing 
that it would become in a defective condition by being transported mith- 
out supports to hold the bottom of the door i n  its proper place. 

(2)  I n  that the defendant's lessee failed to supply the necessary sup- 
ports for the bottom of said door when inspecting and repairing said 
car when i t  came upon the yards at Spencer, as it was the custom and 
was the duty of the defendant's lessee to do. 

( 3 )  I n  that defendant's lessee carelessly and negligently operated said 
car in a defective and dangerous condition and vequired plaintiff to close 
said door while said door was in  a defective and dangerous condition; 
and, in  addition thereto, further charged that defendant had failed to 
properly instruct plaintiff how to perform his duties and to give him 
a book of rules. 

The defendant, denying any and all acts of negligence charged, fur- 
ther alleged : 

"That if the plaintiff was injured at all, it was caused entirely by 
his own acts and conduct; that, as safety-appliance man, i t  was his 
duty not only to fasten and seal the doors, but to examine the doors and 
other parts of the car as to their condition, and if any was out of order 
to repair same, with the aid of others, if required, or to report same; 
and defendant alleges that if the said door or any of its hinges or rollers 
were in  any way out of order, which is expressly denied, i t  was the duty 
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of the said plaintiff to place the door in proper condition by repairing 
it, calling in the help of others if he could not repair it himself, or to 
make report of the same at once; and the defendant alleges that if said 
door or any of its hinges or rollers were out of order, which is 
denied as aforesaid, that the plaintiff's injury was occasioned by (94) 
his own neglect of duty, and carelessly or negligently pulling or 
fdrcing the door against his arm, and thereby causing any injury which 
he may have sustained." 

The three issues of negligence, contributory negligence, and damages 
were submitted to the jury, who answered them in favor of plaintiff, and 
assessed his damages at  $1,000. Judgment was rendered for plaintiff, 
from which defendant appealed to this Court. 

E. E. R a p e r ,  George W.  Garland, and M c R a r y  & M c R a r y  for plain- 
tiff. 

Linn d Linn for defendant .  

MANNING, J. But one exception is presented in  the record-the re- 
fusal of his Honor to give, at  the request of the defendant, the following 
special instruction : "Upon all the evidence, if believed, the plaintiff 
was guilty of contributory negligence as a matter of law, and the jury 

1 will answer the second issue 'Yes.' " I n  determining the correctness of " 
his Honor's ruling upon this instruction, we must consider the evidence 
in  that view most favorable to the plaintiff, for if his Honor had given 
the requested instruction, i t  would have been equiralent to a nonsuit of 
the plaintiff. 

I t  must be kept in mind that the admitted dLuties of the plaintiff were 
to inspect the freight cars grouped into a train, to discorer defects that 
might render their transportation unsafe, and to repair such defects 
when discovered, or to have the defective car taken from the train of 
cars. The defendant had, as appears from the evidence, wisely adopted 
a system of double inspection of freight cars coming to its yards at  Spen- 
cer, one upon their arrival and the second after they had been grouped 
into a train for an outbound trip. I t  was the duty of the plaintiff to 
make this last inspection. Experience, i t  seems, had demonstrated to 
the defendant that in shifting cars on its yards from track to track and 
making up an outgoing train, some injury might be done to the cars 
that would interfere with the safe movement of the train, and the 
second inspection was enforced. The plaintiff being assigned to (95) 
this diuty, he was equipped with the necessary appliances to per- 
form i t ;  boxes containing knuckle-pins, chains, hasps, staples, nails, 
grab-irons, hammers, shoes, etc, were placed at convenient points on the 
yards for the use of the inspector and repairer. The plaintiff was also 
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provided with a lantern, specially made for the use of inspectors in their 
night work. 

The plaintiff testified that "When they (the freight cars) came to me, 
I mrould look over the train, inspect i t  to see if the doors were shut or 
anything broken during the shifting of the train"; again, i n  answer to a 
question, he said that he was what is called the safety-appliance man. 

The particular manner in  which plaintiff was injured is stated in his 
complaint and testified to by him; it further appears in  the evidence that 
the doors to the freight cars are sliding doors, and "slide or roll on a 
track at the top of the door and along the side of the car by means of 
supports, with rollers." This track a t  the top primarily supports the 
weight of the door, which varies from 160 to 250 pounds; but i t  appears 
and is alleged by the plaintiff that a secondary support for these doors 
was provided in the shape of two door-guides or "shoes" attached to the 
side of the cars at  the bottom of the doors. While i t  appears from the 
eridence that the primary purpose of these door-guides or "shoes" was 
to prevent the doors from s~~+lging out at  the bottom, i t  also clearly 
appears from the evidence of plaintiff's witness that their secondary pur- 
pose was to support the doors in  case anything happened to the primary 
support, and that these "shoes" were efficient for this secondary pur- 
pose. The presence or absence of these "shoes" was easiIy detected at  
a glance because of their size and placing, while the condition of the 
top slide or track was not so easily discorered by the plaintiff. The 
door of this particular car a t  which plaintiff was injured was partly 
open, arid i t  was his duty to close i t  and to discover and supply any miss- 
ing appliance or defect i n  it. It was charged for negligence against the 
defendant that i t  did not specifically instruct the plaintiff as to the safe 
and proper method of shutting these car doors; but the closing of a door 

is such a simple act that we are unable to say that a grown man 
(96) of experience in  that work should be specifically instructed as to 

how to do it, any more than it requires a book of instructions or 
particular directions to be given as to the manner of using a hammer to 
drive a nail. The plaintiff's evidence showed that the doors mere shut 
by pushing or pulling them shut, and there was no regular or prescribed 
way-either way was simple. One of the shoes a t  the bottom of the car 
door was off, and when plaintiff undertook to pull the door shut, the hinge 
or roller at  the opposite top corner broke or came loose, and the door 
swung diagonally down and caught plaintiff's arm against the jamb of 
the door or doorpost. I f  the missing "shoe" had been replaced by plain- 
tiff before his attempt to close the door, the injury could not have oc- 
curred. Plaintiff admits that if he had looked, he could readily have 
seen that the "shoe" was missing. Mr. Thompson, in his Commentary 
on Negligence, sec. 4617, states i t  as an accepted principle: "From the 
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foregoing, i t  may easily be concluded that an employee assumes the risk 
of injury from defects in  premises, machinery, mechanical contrivances 
or appliances which he is employed to repair, or which it is his duty in 
the course of his employment to repair." This is quoted with a p p r o d  and 
applied by this Court in  the recent case of W h i t e  c. Power Co., 151 N.  C., 
356. The application of this principle determines this case, and we 
think, against the plaintiff. 

I t  will further be observed that the injury to the plaintiff was not 
caused by the intervening act of any other servant or in  any way aided 
or participated therein by such other servant; it was the plaintiff's own 
and sole act. This language of Chief Justice Bleckley in  Spinn ing  Co. 
v. Achord, 84 Ga., 14, states most clearly the controlling principle (this 
is also quoted in  W h i t e  v. Power  Co., supra)  : "While i t  is the duty of 
a master to furnish his serrant safe machinery for use, he is under no 
duty to furnish his machinist safe machinery to be repaired, or to keep 
i t  safe whilst repairs are in progress. Precisely because i t  is unsafe for 
use, repairs are often necessary. The physician might as well insist 
on having a well patient to be treated and cured as the machinist 
to have sound and safe machinery to be repaired." The important (97) 
part of plaintiff's duties mas to hunt out and discover defects in  
the car that might interfere with its safe movement, and to repair such 
as he ought to discover. I n  our opinion, his Honor should have given 
the instruction prayed, and in failing to do so there mas error, for which 
a new trial is directed. 

New trial. 

Cited:  Bird v. Lumber Go., 163 N.  C., 165; Lloyd v. R. R., 166 N. C., 
31 ; Gregory v. Oil Co., 169 N. C., 457 ; Bum I ) .  R. R., ibid., 652. 

LASSIE KELLY, ADMINISTRATOR, v. TRIMOKT LODGE, No. 249, I. 0 .  0. F. 

(Filed 20 December, 1910.) 

1. lnsurance Orders-Restrictive Rights-Tribunals-Courts. 
A member of an insurance order is not bound by any agreement or stip- 

ulation restricting his rights to recover sick benefits to the determination 
of the tribunals of the order, and may enforce them in the courts without 
first resorting to the tribunals thereof. 

2. Insurance Orders-Sick Benefits-Personal Rights-Restrictive Liability- 
Beneficiaries-Executors and Administrators. 

The member of an insurance order becomes entitled, as a matter of 
right, to  the sick benefits accruing to him under his policy of insurance, 
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and upon his death without having received payment thereof the cause of 
action against the order survives and is enforcible under Revisal, see. 
416; and when the constitution of the order provides that the "benefits 
are rights personal to the member, his family and dependent relatires, 
and are not payahIe to the legal representatives of a member's estate," 
the personal representative of the deceased member mag maintain his ac- 
tion against the order to recover the benefits, when there are none who 
belong to the named classes to take ; and the amount recovered will go into 
the intestate's estate for distribution or disbursement as required by the 
statute. 

APPEAL from Joseph X. ddalns,  J.. at Spring Term, 1910, of Macorv. 
Action tried on appeal froin the judgment of a justice of the peace. The 

intestate of the plaintiff, who died 12 June, 1908, was a member 
(98) of the defendant lodge, which was duly incorporated by an act 

of the General Assembly of North Carolina (Private Laws, Extra 
Session 1908, ch. 2 5 )  and was by said act, section 2, declared "capable 
i n  law to sue and be sued, to plead and be impleaded, etc.," in all the 
courts of this State in "all and singular actions or matters or demands 
whatsoever." 

The plaintiff seeks in this action to recover $36 sick benefits, to which 
her intestate mas entitled under the rules and regulations prescribed by 
the defendant. 

The defendant resists recovery upon the following grounds : 
(1)  That the application of the deceased for membership contained 

the following stipulation: "If admitted, I hereby promise and agree 
to abide by the lams, customs, and usages of the order, and especially 
of this lodge. And I further agree that I will only seek my remedy 
for all rights on account of such membership in  the tribunals of the 
order" ; and that the lodge itself mas the customary tribunal to pass upon 
and to determine the rights of the members; and that i t  had, after the 
death of the intestate of the plaintiff, to wit, in August, 1908, refused 
to pay any sick benefits on the intestate's behalf. 

(2) That the constitution of the Grand Lodge, under whose jurisdic- 
tion the defendant is declared to be, by an act incorporating it, contains 
the following : 

"SEC. 110. -lTot payable to legal rep7.esentatives. Benefits are rights 
personal to the member, his fainily and dependent relatires, and are not 
payabIe to the legal representative of a member's estate." 

At  the close of the evidence the defendant moved for nonsuit. The 
following issue was submitted to the jury: "Is the defendant indebted 
to the plaintiff; and if so, in  what sum?" Under the charge of the judge 
and upon the evidence, the jury answered the issue, "$36." Judgment 
was rendered accordingly for the plaintiff, and defendant appealed to 
this Court. 

76 
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T. J .  J o h n s t o n  and G. L. Jones  for. plaintif f .  
Rober t son  & Benbow,  P e w i n  Busbee, and T.  H.  Culvert  for defendant .  

MANNING, J. I t  is contended by the defendant that the stipu- (99) 
lation contained in  the application'for membership in the defend- 
ant lodge by the deceased, that he would seek the remedy for all his 
rights on account of such membership in the tribunals of the order, 
precludes any resort to the established courts of the State for the en- 
forcement of any right, however just or however plainly established by 
contract. unless the tribunals of the order deliberatelv refuse to act. or 
their taction is fraudulently taken. The precise question was considered 
and determined by the Supreme Court of Illinois, in Benef i t  d s s n .  v. 
Robinson,  147 Ill., 138 ( I % ) ,  in which case the Court said: "That i t  is 
competent for members of societies of this character to so contract that 
their rights as members shall depend upon the determination of some 
tribunal of their own choice, may be conceded. Rut where the desig- 
nated tribunal is the society itself, one of the parties to the contro~ersy, 
or, what is substantially the same thing, the board of directors, which 
is its official and organic representative, the courts will hesitate and 
even refuse to treat its decisions as final and conclusive, unless the 
language of the contract is such as to preclude any other construc- 
tion. The judicial mind is so strongly against the propriety of allowing 
one of the parties or its especial representatire to be judge or abitrator 
in its own case, that even a strained interpretation will be resorted to if 
necessary to avoid the result." I n  Penrson  v. A n d e r b u ~ g ,  28 Utah, 495, 
the Supreme Court of Utah, having announced the same conclusion as 
the Illinois Court, said: "To hold otherwise would be an attempt to 
clothe such voluntary association with power to create judicial tribunals, 
which mould be contrary to the law of the land. Daniher  v .  G ~ a n d  Lodge,  
10 Utah, 110. We, therefore, hold that plaintiff was not required to ex- 
haust the remedy provided by the tribunals of the association as a condi- 
tion precedent to the bringing of this action. We have no doubt of the 
power of members of a voluntary association to restrict themselves, as 
to matters incidental to the operation of the association, to remedies be- 
fore tribunals created by the association, the nature and kind of which 
we need not here consider. We are, however, of the opinion that 
this case does not fall within such rule. The right to the moneys (100) 
due here was a property right, and was created by and growing 
out of a contract." 

I n  2 Bacon on Ben. Soc. and Life Ins., sec. 400a, p. 1016, the learned 
author, after quoting from many cases, says: "It seems to us that the 
reasoning of the Supreme Court of Illinois is most logical and in ac- 
cordance with the principles of justice. I t  is certainly abhorrent to 
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a sense of justice that a corporation should be judge and jury tvhen de- 
fendant, and should decide upon the validity of claims against itself, to 
the exclusion of the civil courts or by rights on the part of the claimant 
to  ha^-e a reriew by the courts of such judgment." 

Limiting the stipulation in the application to an agreement to submit 
to the decisions of the tribunals of the order upon all questions of a legis- 
Iatire or administrative nature, and to their judgment upon controversies 
of members with one another within the order, we think the stipulation 
can be invoked by a number to aid him in the enforcement or protection 
of the above matters the member had by such stipulation precluded him- 
self from a resort to the court, in  the absence of charges of fraud or 
misconduct. But where the question iilvolved is the enforcement of 
a property right, such as is presented in this case, me hold that the courts 
can be invoked by a member to aid him in the enforcement or protection 
of such rights, without resorting, in  the first instance, to the tribunal 
of the order. The Supreme Couat of Naine, in Stephenson v. Ins. Go., 
64 hIe., 55, thus tersely stated the principle: "The law, and not the con- 
tract, prescribes the remedy, and parties have no more right to enter 
into stipulations against a resont to the courts for their remedy in  
a given case than they have to provide a remedy prohibited by law." 
Braddy v. Ins. Co., 115 N. C., 354. Our Court has uniformly held to 
the doctrine that when a cause of action has arisen, the courts cannot 
be ousted of .their jurisdiction by agreements, previously entered into, to 
submit the liabilities and rights of the parties to the determination of 
other tribunals named in the agreement; but i t  has been also generally 
held  that the agreement to submit the particular question of the amount 

of loss or damage of the assured under an insurance policy is not 
(101) against public policy and is sustained. That is simply a method 

for the ascertainment of a single fact, and not the determination 
of the legal liability of the insurer. N f g .  Co. v. ilssur. Co., 106 N. C., 
28. 

The second question earnestly urged upon our consideration is that 
the personal representative of the deceased member cannot inaihtain the 
action to recover the sick benefits due the deceased, for the reason that the 
constitution of the grand lodge provides that the "benefits are rights 
personal to the member, his family and dependent relatives, and are not 
payable to the legal representative of a member's estate." There is no 
evidence found in  the record that the deceased member, Kelly, had any 
"family or dependent relatives," and we will assume that he in  factshad 
none. What, then beconies of the sick benefits accruing to him in his 
lifetime, but unpaid? The evidence is sufficient to establish the fact that 
he was entitled to them under the ruies of the lodge, and having a right 
to them by reason of the contract, i t  was the obligation of the defendant 
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lodge to pay them and thus perform its contract. These sick benefits 
mere not mere donations or gratuities, such as pensions ( I n  re Smith, 
130 N. C., 638 ; Gill v. Dkon, 131 N.  C., 89) ; they became payable upon 
the happening of certain conditions, one of these being that the pa1"iicu- 
lar member should be in  good standing, and that is explained to mean 
not in arrears in his fixed dues. Paying his dues, the member, being 
disabled by sickness not caused by intemperance or immoral conduct, be- 
came entitled to these sick benefits as a matter of right. Ought the 
lodge, by withholding payment until after the death of its sick member, 
be permitted to hold these sick benefits as forfeited to i t  or as a derelict 
cast into its treasury? I f  forfeited, they became so in its own wrong, by 
its refusal to perform its own contract. I n  such event, as is said by the 
Court of Appeals of New York in Bishop v. Grand Lodge, 112 N.  Y., 627 ; 
"The neglect of the company might thus result in  a forfeiture of the 
fund. The whole object of the corporation would thus be defeated, and 
a most unjust result would or might follow such a construction." A sec- 
tion of the act incorporating the defendant in that case provided that 
such beneficiary fund should be exempt from execution, and not 
be liable to be seized or taken on any process to pay any debt or (102) 
liability of a deceased member. I n  Pearson v. Anderbu~g, supra, 
the defendants were members of a voluntary association known as and 
called "Sandy Lodge, No. 11, I. 0. 0. I?., Sandy, Utah," and the plaintiff 
was the administratrix of a deceased member. I n  that action the plain- 
tiff sought to recover sick benefits as well as the funeral benefit, and the 
same defense as in this case was interposed. The Court said: "They 
were not benefits due or payable to the widow or the family, or benefits 
due arising after the death of the said deceased. The deceased, had he 
lived, could have maintained an action therefor. The action did not abate 
by his death." 

I n  Benefit Society v. CZendinen, Admr., 44 Md., 429, cited by counsel 
for the defendant, the controlling rule of the society in that case provided 
that upon the death of a member, a fixed sum should be paid to the wid- 
ow, child or children, or such person or persons to whom the deceased 
may have disposed of the sanie by will or assignment, and in the event 
that there was no wife, child or children, and no execution of the power 
of disposal in  the manner authorized, then, after the payment of the 
funeral expenses, the excess should go to the permanent fund of the asso- 
ciation. The deceased member, in that case, left no wife, child or childyen, 
and did not execute the power of disposal, and the Court, in denying the 
right of the administrator of the member to recover, said: "The interest 
acquhed by a member of this association is not one payable to himself, or 
for his own benefit, further than his funeral expenses. I t  is not a 
'debitum in  presenti, solvendurn in futuro'; if the deceased had only a 
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power and not an interest or property in the sun1 or fund, i t  is not as- 
sets." The decision of the Court in  In re TT7illiam Roddielc, 27 Ont., 
537, rests upon the well-recognized principle that the beneficiary named 
in  a certificate of insurance or a policy of insurance, and not the per- 
sonal representative of the deceased member, i s  alone competent to main- 
tain an acltion to recover the amount stipulated to be paid in  the policy 
or certificate. These authorities cited by the defendant's counsel are not 

decisive of the present question. I f  the cause of action to re- 
(103) cover the sick benefits survived or continued, then by seotion 415, 

Revisal, the right of action to enforce i t  survived. If the de- 
ceased member had, during his lifetime, begun action to recover these 
benefits, i t  is clear the action would not have abated upon his death, and 
we think his personal representative would have been the proper party 
to continue the prosecution of the suit. We do not think this case pre- 
sents the case of a failure of donees capable of taking; that applies to 
testamentary devises and to trust estates; but i t  presents the case of a 
debtor prescribing the successive persons to whom he will pay the debt 
due. Where the deceased member leaves a family or dependent relatives, 
i t  may be that these sick benefits, when recovered, would be held by the 
personal representative, not strictly as assets for the payment of debts, 
but as designed primarily for the benefit of those persons coming in that 
class; but we think, in those cases as in this, where there are none be- 
longing to the named classes, the benefits, when recovered by the per- 
sonal representative, will go into the intestate's estate for disbursement 
or distribution, ae required by our statute. I n  our opinion, the judg- 
ment of the court below should be affirmed. 

No error. 

Cited: Wi7liams n. h'fg. Co., post, 208; Nelson u. R. R., 157 N. C . ,  
201; Harris u. B~ofherhood, 168 N.  C., 359. 

R. H. LUTHER ET AL. V. SOUTHERN RAILJVAY CObIPANP. 

(Filed 20 December, 1910.) 

Clerk of Court-Fees-Cost-Interpretation of Statutes. 
The fees for continuances of cases allowed to the clerk of the Superior 

Court by Revisal, see. 2773, must be for such continuance as is made by 
the judge upon motion, and such as must be recorded in the minutes of 
the clerk, and not those affected by a crowded docket or the inability for 
that reason of reaching the cause for trial. 
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APPEAL from Justice, J., at February Term, 1910, of BUN- 
COMBE. (Io4) 

Motion to retax bill of costs adjudged against the defendant. 
The defendant moved to strike out in  the bill of costs the iteni, "Ten 
continuances of $3," and as pertinent thereto his Honor found the fol- 
lowing facts: "That the case was docketed in  this court on 5 August, 
1907; that since that time the case has never been reached for trial; that 
no order continuing the case has ever been made ; that the case has never 
been placed on the calendar for trial; that ten terms of the court have 
elapsed since the case was docketed." Upon these facts his Honor refused 
the motion to retax, and adjudged the bill of costs as made out by the 
clerk to be correct and legal. The defendant appealed. 

Xo counsel for plaintiff. 
Moore & Rollilts for defendant. 

MANNING, J. Section 2773, Revisal, prescribes the fees to be charged 
by clerks of the Superior Court for offickl services rendered in the 
course of actions pending in the Superior Courts, and for the doing of 
other acts. Among these fees, it is prescribed, "Continuance, 30 cents," 
and i t  was for the charge for ten continuances, a t  30 cents each, amount- 
ing to $3, that defendant objected to in the bill of costs, upon the facts 
found by his Honor. 

We think his Honor should have disallowed the item. There was no 
motion made by either party to the action for a continuance of the trial 
of the cause, and no order made by the presiding judge granting such 
continuance, and no entry of such motion and order by the clerk in the 
minutes of the court. I t  is for such services performed upon motion and 
order that the charge for a continuance is to be allowed, and not upon 
the stiate of facts found by his Honor. I n  BlouvA v. Simmons, 120 N .  C., 
19, in yeviewing a bill of costs, this Court said. "The charge, 'Motion 
for judgment, 25 cents,' is often made by clerks, but is illegal. The 'mo- 
tion' for which '25  cents' is allowable is a motion in the cause made in 
writing and required to be recorded, and not the mere verbal application 
for a judgment." So in Guilfod v. Comrs., 120 N.  C., 23, this Court, in 
egain considering the fees of-clerks, said: "Code, see. 86, pre- 
scribes that 'the clerk shall keep the papers in  each action in (105) 
a separate roll or bundle, and, at its termination, attach them to- 
gether, properly labeled, and file them in the order of the date of final 
judgment.' This is the 'filing papers' for which the clerk is entitled to 
charge a fee of 10 ce~ts." So the allowance to the clerk of a fee of 30 
cents for a continuance must be such a continuance as is made by the 
judge upon motion, and such as must be recorded in the minutes by the 
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clerk, and  not such continuance of the t r i a l  of a n  action as  i s  brought 
about by the inabi l i ty  to  reach the cause f o r  trial,  owing to a crowded 
docket a n d  lack of time. S u c h  a continuance is  accomplished solely by  
act  of the  law-the lam's delay;  and  it was not contemplated tha t  t h e  
clerks should charge the fee of 30 cents f o r  such continuances. H i s  Honor  
should bave allowed t h e  motion of defendant. T h i s  i t em will be stricken 
f r o m  the  bill of costs. T h e  ru l ing  of his  H o n o r  is, therefore, 

Reversed. 

ALICE WILSON v. RUFUS WILLS ET AL. 

(Filed 20 December, 1910.) 

Deeds in Trust-Sale-Partnership-Principal and Agent-Dower-Fraud- 
Evidence-Nonsuit. 

A partnership of three duly executed, with their wives, a deed of trust 
to F. upon their separate lands to secure a partnership debt, which was 
foreclosed to pay the debt under its terms and conditions. The lands were 
bid in  by the mortgage creditors, and by them conveyed to one of the 
Erm for the amount of the debt, taking a deed in trust to  secure the pur- 
chase price. This action is brought by the wife of one of the partners to 
set aside the conveyances on the ground that  the other partners were her 
agents and acted in fraud of her rights: Held. (1) the plaintiff, having 
duly executed the mortgage to the partnership, conveyed her inchoate right 
of dower and the purchaser obtained a good and indefeasible title, whether 
she had paid a part or all of the purchase money for the land embraced 
in the mortgage, there being no e~idence that  the sale was not fairly and 
honestly conducted, or that  the terms of the trust deed were not com- 
plied with; (2 )  it  appearing that the plaintiff had full knowledge of the 
advertisement of the land for sale, with full opportunity to pay the debt 
or redeem beforehand and before the deed was made to the purchaser, 
and there being no evidence of fraud, a motion to nonsuit should have 
been allowed. 

(106)  APPEAL b y  plaintiff f r o m  Justice, J . ,  a t  March  Term,  1910, of 
BUNCOXBE. 

T h e  facts  a r e  sufficiently stated i n  the opinion of J l r .  Chief Justice 
Clark. 

Prank  carte^ and H.  C.  Chedester for plainti f .  
Jones & Williams and J .  D. Xurphy  JOT defendants. 

CLARK, C. J. Rufus Wills, Wil l iam A. Greenlee, a n d  George W. Wil-  
son were partners  i n  business, a n d  being indebted t o  Slayden-Fakes & 
Co., $1,100, on  20 March,  1900, they executed to B. R. Fakes  a promis- 
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sory note due one year after date, and to secure the payment thereof the 
said partners and their tvives conveyed certain property to S. B. Davis 
by deed in trust. The partners lvere not tenants in common of the lands 
conveyed, but the different tracts belonged to the different partners. The 
debt not being paid, the lands were sold 23 April, 1903, by the trustee 
under the terms of the deed in trust, and Slayden-Fakes & Co. becamp 
tlhe purchasers. On 25 August, 1903, they conveyed the several tracts to 
Catherine Wills and to Rufus Wills and to M. A. Greenlee, taking a 
deed of trust from Wills and wife to secure the purchase money. The 
consideration expressed in  these deeds of trust represent the $1,100 
owing from the three partners, Wills, Greenlee, and Wilson, to Slayden- 
Fakes & Co. 

This action is brought to set aside these deeds and deeds of trust on 
the ground of fraud on the part of Greenlee and Wills, whom the plain- 
tiff, Alice Wilson, claiuis were her agents. We find no evidence to show 
fraud on the part of Greenlee, now deceased, and the whole contention 
of the plaintiff is to prove fraud on the part of Rufus Wills. 

I t  i s  not contested that the mortgage for $1,100 was for a valid indebt- 
edness, that i t  was not paid, that the foreclosure was conducted 
fairly and honestly, and that the sale was made after due adver- (101) 
tisement, and without any irregularity i n  the proceedings. The 
purchaser at  said sale obtained a good and indefeasible title, and had 
a right to convey the same to Rufus Wills. I t  can make no difference 
whether the plaintiff had an inchoate right of dower or whether she had 
paid a part of the purchase nloney or all of it. She had joined in  the 
deed of trust of 20 March, 1900. 

We think his Honor properly sustained a niotion to nonsuit. There is 
no proof of any fraud, actual o r  constructive. The evidence is that 
Alice Wilson knew that the land was advertised for sale. She was so 
told by one who had seen the advertisement in the newspapers, and who 
told her she had better make some arrangements about it. She could 
read and could have gotten the paper for herself. Another witness told 
her of the advertisement and told her he would let her have the money, 
and she said that she did not want it, that she had the n~onejr. Three or 
four days aftey the sale she was told it had taken place. She did not 
claim that she had not heard of it, but aaid the sale was a fraud, and 
she was going to see a lawyer about it. At that time the deeds to Green- 
lee and Wills had not been executed and they were not executed till 24 
August, 1903, four months after the sale. I n  July Rufus Wills told the 
plaintiff that Slayden-Fakes & Co. had bought in  all three homes to save 
them, and that all that was needed was for them to go and pay the 
money and get back khe land. Though she said she had the money, she 
made no effort to do this. 
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The plaintiff claims that  she had conversations with Greenlee and Wills 
who were acting as her agents and who promised to take care of her. 
Tha t  she told Wills that  she had money to save her land and she wanted 
h im to go and save it for her, and he promised to do it. This is denied 
by Wills. I f  the plaintiff's own evidence be taken as true, she furnished 
no money to Wills, and there mas nothing to raise a trust. I f  a promise 
of tha t  kind was made, i t  was without consideration. The deed from 
the trustee to Slayden-Fakes & Go., is  without impeachment. I f  the deed 

to Wills was set aside, the grantors could forthwith make a new 
(108) deed to WiIls. Besides, WiIls has conveyed the property in a deed 

of trust  to the defendant Nurphy,  whose title is without impeach- 
ment. 

Upon a careful examination of the evidence, we think that  the judg- 
ment of nonsuit should be 

Affirmed. 

W. A. ROGERS v. GENNETT LUMBER COMPANY. 

(Filed 20 December, 1910.) 

1. Reference Agreed-Power of Court-Procedure. 
The court cannot set aside the method of trial agreed upon by the parties 

to a constant reference. 

2. Reference Compulsory-Exceptions-Power of Court. 
When either party to a compulsory reference reserves his right to a jury 

trial, the judge can set the reference aside and submit the case to the jury 
upon proper issues. 

3. Same-Issues. 
The judge is not precluded by the issues formulated by the party es- 

cepting to a reference ; he should submit the issues properly raised by the 
pleadings. 

4. Same-Objections and Exceptions. 
A party who does not except to a reference cannot object that the issues 

were not restricted to those formulated by the other party. He can es- 
cept only that the issues actually submitted were not such as are deter- 
minative of the controversy raised by the pleadings, and did not permit 
him to present every phase of the controversy. 

5. Contracts Written-Parol Evidence-Consideration-Statute of Frauds- 
Debt of Another-Interests in Lands-Contemporaneous Agreement. 

Plaintiff sold J. certain lands to be paid for a t  a certain rate per 
thousand feet of lumber to be cut thereon. The latter sold to defendant, 
who made a certain cash payment to him in advance, the defendant having 
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no notice that plaintiff owned the land and had reserved a lien on the 
lumber to secure the purchase price from J. By contracts in writing be- 
tween plaintiff, defendant, and J., the plaintiff agreed that the payment of 
the purchase price be made by the defendant from profits made in cutting 
the lumber at  a lower rate per thousand than originally agreed upon with 
J., which should be paid to plaintiff on the purchase price in behalf of J. : 
Held, evidence was competent to show an oral contract by which defend- 
ant was obligated to pay the purchase price for J. ; (1) there was a suffi- 
cient consideration to support it in the modification of the lien and price 
per thousand feet of the plaintiff's contract with J., so that defendant 
could cut the lumber and continue his contract; (2)  it was not a promlse 
to answer for the debt of another, Revisal, 974; (3)  the agreement was to 
assume to pay a certain sum of money; it was an executed and not an 
executory contract to convey an interest in,lands required by Revisal, 976, 
to be written; and, if it had been, the purchaser could not object; (4) it 
does not alter or contradict the written agreement, but adds a collateral 
stipulation, and does not appear as having been contemporaneously made. 

MANNING, J., dissenting. 

APPEAL by defendant from Joseph X. Adam, J., at Spring (109) 
Term, 1910, of MACON. 

The factis are sufficiently stated in the opinion of Chief Justice Clark. 

J .  Frank Ray,  Johnston & Horn, and George L. Jones for plairdif- 
Robertson & Benbow and Aycock & Winston for defendhat. 

CLAEK, J. When there is a consent reference the court cannot set 
aside the method of trial agreed upon by the parties. I t  can affirm, 
modify, or disapprove the report of the referee or can rerefer the case. 
When i t  is a c6mpulsory reference, if either party reserves his right to 
a jury trial, i n  the manner pointed out in  Driller Go. v. Worth, 117 
N. C., 515, the judge can set aside the reference and submit the case to 
the jury upon proper issues. Brackett v. Gilliam, 125 N.  C., 380 ; Cum- 
minp v. Swepsom, 124 N. C., 579; Morisey v. Swinson, 104 N. C., 560; 
B.whee v. Surles, 79 N. C., 51. While the party excepting to the refer- 
ence should formulate issues, the court is not concluded by them, but 
should submit the issues properly arising upon the pleadings. But, cer- 
tainly, the party who does not except to the reference cannot ob- 
ject that the judge did not restrict himself to the issues formulated (110) 
by the other party. He  can only except if the issues actually sub- 
mitted are not such issues as are determinative of the controversy raised 
by the pleadings, and did not permit him to present every phase of the 
controversy. 

I n  June, 1907, the plaintiff, W. A. Rogers, sold) to the defendant J. M. 
Rogers the right to cut the timber on the plaintiff's tract of land for 
$2,500, with the stipulation in the contract that $10 should be paid the 
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plaintiff on each 1,000 feet of lumber, at  the railroad station before i t  
was shipped, until the $2,500 had been paid. I n  October, 1907, the de- 
fendant J. &I. Rogers sold. the right to cut said timber to the defendant 
lumber company, which paid him his $500 cash in advance. The lum- 
ber company had no notice that the plaintiff was the owner of the land, 
and had reserved a lien of $10 per thousand on the lumber. The lumber 
company finding it impossible to operate under this contract, in Novern- 
ber, 1907, a written agreement was made between the plaintiff, W. A. 
Rogers, and the defendants, J. 31. Rogers and the luniber company, 
whereby W. A. Rogers waived his lien of $10 in consideration that $4 per 
thousand, instead, should be paid him, to be credited on the $2,500 pur- 
chase money, and further, that before the shipment of each car-load of 
lumber the lumber company should pay to W. A. Rogers the difference 
between the cost of producing said car-load of lumber and delivering i t  
a t  the station, and certain stipulated prices which the parties had agreed 
should be taken as the market value of the different kinds of lumber. 
On the same day there was an agreement, also in writing, between W. A. 
Rogers and the lumber company that if the difference between the cost 
of producing lumber and delivering it at the station and the estimated 
market value should not amount to the $4 net agreed to be paid W. A. 
Rogers, there should be an abatement of said $4 to the amount of actual 
profit. The plaintiff alleged in  his complaint that besider the above 
contracts, which were all in  writing, there m-as a further oral agreement, 
in consideration of the release of the $10 lien, that the lumber company 

would be responsible for the payment of the balance due of the 
(111) $2,500 purchase money for the timber, that it."would protect 

plaintiff and see that he got his money out of the timber, if he 
would thus modify the contract for the benefit of the lumber company." 

The defendant lumber company excepted to the admission of the evi- 
dence of this oral agreement, upon the following grounds: 

1. That the agreement was without consideration. But the eaidence of 
the plaintiff, if believed, was that the consideration TTas the reduction of 
the lien from $10 to $4 to be paid before the shipment of the lumber, 
60 that the lumber company could continue its operations. 

2. The defendants contend that the agreement was void, being an oral 
agreement to be responsible for the debt of another. Revisal, 974. 

Upon that proposition his Honor charged correctly as follows: "If 
you should find i n  this case that this debt was owing by J. M. Rogers 
to the plaintiff, who held a lien or mortgage upon che lumber produced 
from the timber for the payment of the debt therefor, and that the lum- 
ber company, in order to get the lumber released from said lien, promised 
W. A. Rogers to pay the debt or see that the debt was paid, and by rea- 
son of such promise W. A. Rogers did release and discharge i t  from the 
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mortgage for the benefit of the lumber company, then the statute of 
frauds is not applicable, and you shall answer the first issue 'Yes.' " 
ilfarrow v. White, 151 N.  C., 96, and cases there cited. 

3. I t  has been suggested that said proniise was ~ o i d  because it mas an 
agreement in  regard to an interest in  land, and should have been in writ- 
ing. Re~~isa l ,  976. But this was an executed and not an executory con- 
tract to convey an interest in  land. That had already been done in the 
written contract. Besides, this is not pleaded. This x7as a stipulation to 
assume the payment of a certain sum of nioney. Taylor v. Rzissell, 119 
N. C., 32. That case cites Green v. R. R., 77 N .  C., 95, and other cases 
which hold that the promisor to pay money "is a t  the wrong end of the 
contract" to object that the agreement is not in writing. This has been 
cited and affirmed, Harty v. Harris, 120 N. C., 410; XcXeill  c. 
Fuller, 121 N. C., 213; Bank c. Lough~nn ,  126 N. C., 818; D a ~ i s  (112) 
v. Martin, 146 X. C., 281. 

4. The defendants further contend that the oral agreement varies or 
contradicts the written agreement. Aside from the fact that i t  does not 
appear that it was contemporaneous with the written agreement of 2 KO- 
vember, 1907, which reduced the payment to $4 per thousand and made 
other stipulations, i t  may well be that this oral contract mas made prior 
or subsequent thereto, and therefore was not incorporated into the writ- 
ten agreement. But however that may be, it in  nowise alters or contra- 
dicts the written agreement, but simply adds thereto a collateral stipula- 
tion. ~VGse.il. v. Mining Co., 104 N. C., 309, and cases there cited. See, 
also, cases which have cited JTissen's case in the Annotated Ed., and 
Brown b. Hobbs, 147 N. C., 73, in which last the subject has been very 
fully discussed by Walker, J. 

No error. 

MAKNING, J., dissenting. 

Cited: BTOW"IL v. Hobbs, 154 N.  C., 546, 551; Palmer v. Lowder, I67 
N. C., 333; Walker v. Lumber Co., 170 N.  C.,  463. 

T. TV. CARSWELL v. WESTERK UNIOK TELEGRAPH COMPANY. 

(Filed 20 December, 1910.) 

1. Telegraphs-Office Hours-Waiver. 
A telegraph company waives its rules as to reasonable office hours by 

accepting a message for transmission after its office is closed for the night ; 
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and when it appears in a suit for damages for delayed delivery of a teTe- 
gram that it was accepted for delivery "if there was nothing the matter 
at the other end of the line," and was sent and received by its agent a t  
the point of destination, the provision as to reasonable office hours is 
waived there, also. 

2. Same-Delayed Delivery-Service Message-Notice to Sender-Negligence. 
When a telegram is received after office hours by a telegraph company 

upon condition that it will be delivered a t  destination "if there was noth- 
ing the matter a t  the other end of the line," and the defense of the com- 
pany, in an action for damages for delayed delivery, is that delivery could 
not have been promptly made because it was received a t  destination after 
oEce hours and there was no one by whom to send the message to ad- 
dressee, the burden is upon the defendant and it is its duty to show that 
it had notified the sender of the fact; and evidence is insufficient which 
merely tends to show that a service message was sent back, but not de- . livered to the sender. 

3. Telegraphs-Negligence-Physician-Mental Anguish-Notice-Damages. 

h telegram sent to a physician reading, "Come a t  once. My wife very 
sick," is sufficient'to notify a telegraph company that mental anguish will 
result to the husband from a negligent delay in its delivery; and the hus- 
band may recover damages for the delay, caused by the defendant's neg- 
ligence, in not sooner having the doctor in attendance upon his sick wife. 

WALKER, J., concurring; BROWK and ~UAKKING, JJ., dissenting. 

(113) APPEAL by defendant from Webb, J., at  September Term, 1910, 
of M c D o w m ~ .  

The facts are sufficiently stated in the opinion of Chief Justice Clark. 

Pless 4 Winborrze for plaintif.  
Merviclc & Burnard for defrndant. 

CLARK, C. J. On  16 October, 1908, the plaintiff's wife, who had an  
infant  six days old, was suddenly taken %orse. The  plaintiff asked the 
defendant's agent a t  Xebo to send a message to Dr. Brookshire a t  Bridge- 
water, 6 miles away. It was a little after 9 o'clock a t  night. The agent 
said that  he would send it "if there was nothing the matter a t  the other 
end of the line." The message read as follows : "Dr. Brookshire, Bridge- 
water, N. C. : Come a t  once. ll/ry nrife very sick. T. W. Carsndl." 

The plaintiff paid for the message. The  message was received by the 
operator a t  Bridgewater, but was not delivered till 12 o'clock a t  night, 
when the plaintiff himself passed the station a t  Bridgewater, and the 
operator came out and handed him the message and asked h im to deliver 
i t  to  Dr .  Brookshire. The plaintiff getting no response from Bridge- 
water, assumed tha t  all was right a t  that  end, and that  the message had 

been received by the operator there (as i n  fact  i t  had been), and 
(114) waited for two hours, trusting that  the message had been deliv- 
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ered and the doctor would come. But the doctor not arriving, 
and his wife getting worse, about 11 o'clock he left his wife, who was 
i n  such agony that he expected her to die before he returned, and in this 
great anxiety and mental suffering, he got on his mule and rode down to 
Bridgewater, where he found the doctor, who immediately returned 
with him. Dr. Brookshire testified that he was in  his office that night 
from 8 o'clock till 12, when the plaintiff arrived, and would have gone 
promptly to the plaintiff's wife if he had received the message. 

The defendant's operator at  Bridgewater testified that he received the 
message about 9 o'clock, which was after office hours, and that he wired 
back to the operator a t  Nebo that he could not deliver it before 11 o'clock. 
There is no evidence that this message was communicated to the plain- 
tiff. On the contrary, when the plaintiff offered to testify as to what the 
operator a t  Nebo told him, the evidence was excluded on the objection of 
the defendant. The reasonable inference is that he would have testified 
that the information he received was that the operator a t  Bridgewater 
had wired back that he would deliver the message. The plaintiff's con- 
duct corroborates this, for he testifies that he remained for two hours 
longer waiting for Dr. Brookshire, expecting him to come. 

This case is "on all-fours" with Carter v. Tel. go., 141 N. C., 374, 
which holds that while the telegraph company can &i reasonable office 
hours, yet when the operator at  the sending office received this message, 
he waived this regulation; and when the operator at  the receiving office 
took the message, he also waived the office hours regulation, and if he 
could not deliver the message he should promptly have so wired back. 
I t  is true that the operator a t  Bridgewater did testify that he so wired, 
but the burden was on the defendant to show that such service message 
was delivered to the plaintiff, or that without its negligence this could 
not be done. I t  is not shown that this service message (if it was sent) 
was delivered to the plaintiff, and, on the contrary, the plaintiff was not 
allowed, by reason of defendant's objection, to testify what the agent a t  
Nebo told him, and his conduct shows that he must have been told 
that the message would be promptly delivered. The undisputed (115) 
facts are that the company through its operator a t  Nebo under- 
took to send the message and received the plaintiff's money; that the 
operator at  Bridgewater took the message, and that the plaintiff received 
no notice that the message would not be delivered promptly, as he had 
a right to expect. The tenor of the message put the defendant on notice 
that mental anguish would likely result to plaintiff if the message was 
unreasonably delayed, and his testimony is, and the jury so find, that 
he suffered great mental agony by the delay. The receiving office a t  
Bridgewater held the message from 9 o'clock till 12, and shows no excuse 
for the delay, in  the opinion of the jury. 

89 
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I n  Cogdell v. T e l .  Co., 135 3. C., 436, the Court said that '(It is the 
duty of the telegraph conlpany to promptly inform the sender of a mes- 
sage when, for any reason, i t  cannot be delivered," citing Hendriclcs v. 
T e l .  Co., 126 N.  C., 304; Laudie v. Tel .  Co., ib., 431; Bright  v. Tel .  Co., 
132 N .  C., 324; Himon v. T e l .  Co., 132 N. C., 467; and B r y a n  v. Tel .  
Co.. 133 N .  C., 603, in  all of which i t  had been so held. The same ruling 
has been made since in Green c. Tel .  Co., 136 N .  C., 507; in Carter v. 
Tel. Co., 141 N. C., 378; and in other cases. I n  Sutt le  v. T e l .  Co. the 
same doctrine is laid down, the Court citing many cases holding that the 
telegraph company may ~ ~ a i v e  its office hours, and does so if i t  receives . 
the message at  the sending office, and also a t  the receiving office, if no 
objection is communicated back to the sender. I n  Cates v. Tel .  Co., 151 
N .  C., 500, Walker ,  J., cites and approves Carter z3. Tel .  Co., 141 N.  C., 
378, and Sutt le  v. Tel .  Co., 148 IT. C., 480, and pertinently says of the 
operator a t  the receiving office in  Cc~rter's case: "His silence was calcu- 
lated to mislead the sender, who could have procured the early attendance 
of her physician at  her bedside by other means, if he had known of the 
true situation. That decision was right, and in  perfect accord with our 
decision in this case." I n  the present case if the defendant company had 
communicated to the plaintiff that it could not promptly deliver this 
message, the plaintiff mould have gone at  once to Bridgewater, without 

waiting two hours as he did, witnessing the agonies of his wife, 
(116) and in  constant expectation of the appearance of the physician. 

He  testifies that his wife was much worse when he left at  I1 
o'clock, and that he despaired then of el-er seeing her alive again. 

There was ample evidence to submit the issue of negligence to the 
jury. Tlie other exceptions are covered by repeated decisions of this 
Court, and need no discussion. 

K O  error. 

WALKER, J., concnrring : I would ha1-e nothing to say in this case were 
i t  not for the suggestion that the opinion of the Court is in  conflict with 
something that was said in Cfntcs v. T e l .  Co.. 151 N.  C., 497. The two 
cases are in no respect alike, either in  their facts or in the law applica- 
ble to them. They are as unlike, it seems to me, as they could possibly be. 
The words taken from Cates' case were quoted from the opinion of the 
C h i e f  Justice in C n ~ t e r  v. Tel .  Co., 141 N. C,, 374, for the purpose of 
showing the difference between those two cases and of correcting an erron- 
eous impression as to what had been decided in Carter's case. I n  Cates' 
case the message was received for transmission at 8 :25 o'clock P. 31.) at 
Haw River, and was sent "subject to delay," the sender having been told 
that it could not be delivered that night unless the telegraph company and 
the railroad company had joint offices a t  High Point, which was not the 
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case. The message was not received at High Point until the next morn- 
ing, as the office of the defendant at  that place had been closed for the 
night and no connection with i t  could be made until 8 o'clock the next 
morning; when the message was received by the operator and delivered. 
We held that there mas no liability on the part of the telegraph company 
if the message was not received at Ham River in  time to be transmitted 
to High Point and recei~ed there by the operator within reasonable office 
hours. The evidence was that the office at  High Point had closed at  8 
o'clock P. M. I11 Carter's case the message was sent from Spout Springs 
and received by the operator at Sanford, and the negligence consisted in 
the fact that the latter received the message for delivery without objec- 
tion and left the sender to understand that his message would 
be delivered that night. I n  Cates' case we referred to  carter.'^ (117) 
case and said: "The two cases differ essentially in  this, that in 
this case the operator at  High Point did not receive the message until 
8 o'clock the next morning." There was no negligence in  delivering the 
message after it was received at High Point. I t  is clearly stated in 
Carter's case that, in  order to reliere the company from liability, either 
the operator at  the initial point must refuse to accept the message, if it 
is tendered for transnlission after office hours, or, if he sends it, it must 
appear that the office at  the other end had closed, it being after office 
hours, which are reasonable, or that the operator refused to receive it 
unless upon condition that it would not be delivered at night, but the 
next morning, of which fact the s e n d e ~  is  duly notif ied.  The quotation 
in  Cates' case froni Carter's case is followed immediately, in the latter 
case, by this language: "Had he done so" (that is, had he notified the 
sender that the message could not be delivered that night), the latter 
could have resorted to other means of notifying the doctor. The opera- 
tor can accept a message after office hours to be sent conditionally, but it 
is not fair  to the sender to keep him in ignorance of the facts, and the 
law requires that if i t  cannot be delivered, and especially if i t  is of an 
urgent nature, the sender should be informed, so that he may take other 
steps to notify the physician to whom it is sent and whose services are 
wanted. 

I n  this case the operator agreed "to send i t  if there was nothing the 
matter at  the other end of the line." This meant, if the office had not 
closed at  that end or there was nothing to prerent the operator there 
from receiving it. I f  there mas anything which prerented the operator 
there from either receiaing it or delivering it that night, the sender 
should have been notified, and, certainly, when the urgency of the mes- 
sage is considered. "It is the duty of the company in  all cases where it 
is practicable to do so, to promptly inform the sender of a message that 
i t  cannot be delivered. While its failure to do so may not be negligence 
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per se, i t  is clearly evidence of negligence. I n  many instances, by such 
a course, the damage could be greatly lessened, if not entirely avoided. 

A better address might be given, mutual friends might be com- 
(118) municated with, or even a letter might reach the addressee. I n  

any event, the sender might be relieved from great anxiety, and 
would know what to expect. Moreover, it mould tend to show diligence 
on the part of the company." Hendiricks 1;. Tel. Co., 126 N. C., 301. 
Applying that principle to this case, if the sender had been notified that 
the message could not be delivered, he could have communicated with Dr. 
Brookshire in some other way, as he afterwards did, and prevented the 
mental anxiety he suffered from the delay caused by the defendant's neg- 
ligence in failing to notify him. The plaintiff had the right to suppose 
that his message had been delivered, if the defendant performed its duty, 
and i t  was negligence not to inform him of the true situation. Shaw 1;. 

Tel. Co., 151 N. C., 638. 
There is evidence in this case from which it can reasonably be inferred 

that the sending operator was notified that the message had been received 
and would be delivered, though what he said to the sender mas excluded 
by the court. I think there was sufficient evidence for the jury upon the 
question of negligence. Whether the period of the plaintiff's mental suf- 
fering was long or short cannot affect his right to recover, but only the 
quantum of damages, and this was a question for the jury. 

The opinion of Dr. Brookshire as to the condition of the plaintiff's 
wife, when he arrived at  their home, was relevant, and competent as cor- 
roborative and substantive testimony. The objection was based on the 
ground, I presume, that the plaintiff could not recover damages merely 
because his wife was ill. That is true; but the testimony was not offered 
for that purpose. I t  was relevant to prove that her condition was serious, 
if not critical, in  order that the jury might infer therefrom that the 
plaintiff suffered mental anguish. It was this fact, coupled with the 
failure of the physician to come, that produced the mental suffering, and 
the doctor's testimony was, therefore, but e~ridence of one of the substan- 
tive facts to be established. I t  was also corroborative of the plaintiff's 
testimony as to his wife's dangerous condition when he left her. I t  was 

just because she was so ill that he wanted the doctor as soon as he 
(119) could come, and believing that he had been duly notified, and 

not knowing why he did not come, mas what caused his mental 
suffering. 

There cannot, I think, be any doubt as to the character in which the 
defendant's operator received the message at Bridgewater. He  was act- 
ing as agent or operator for the defendant and the railroad company. 
The message was transmitted by the defendant's operator a t  Nebo, and 
the testimony of C. B. Patton, the operator a t  Bridgewater, shows that 
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he was acting for the defendant. The defendant, in  its prayers for in- 
struction, assumes that he was so acting, and we find none which dis- 
putes his authority so to act. Such a point cannot be made on a motion 
to nonsuit when the evidence as to i t  was introdwed by the defendant. 
We can consider only the evidence introduced by the plaintiff and so 
much of the defendant's as is favorable to him. The charge was clear 
and forceful and stated to the jury the real question presented in the case. 
The pivotal question was, Did the agent at Nebo notify the plaintiff that 
the message would be delivered that night? and this they answered 
against the defendant's contention. 

BROWN, J., dissenting: The facts in  this case as testified to by the 
plaintiff are that, his wife being quite ill, he  desired to summon a physi- 
cian from Bridgewater, 6 miles distant. 

I t  was past 9 o'clock, and the defendant's offices at  Nebo, where plain- 
tiff resided, and at  Bridgewater were both closed to business for the night. 
Plaintiff sought the Nebo operator a t  his residence and aroused him out 
of his bed and requested him to send the message. The oper,ator agreed 
to do so "if there was nothing the matter at  the other end of the line." 

The message, offered in  evidence by plaintiff, is stamped "Received a t  
Bridgewater, 9 :30 P. M." As the Western Union wires were closed for 
the night, i t  appears i n  evidence that the message was sent over the rail- 
road block wire, and received by the operator a t  Bridgewater while work- 
ing for the railroad. It appears that the operator at  Bridgewater, a 
village of about 100 inhabitants, worked for the Western Union Tele- 
graph Company and the railroad company, jointly, during the day 
office hours, which closed at  8 P. M. After that the same operator (120) 
worked the railroad block wire at  night, which governed the run- 
ning of the trains. I t  belonged to the railroad, and no business mes- 
sages were ever received over it. Upon receipt of the telegram in ques- 
tion, the operator at  Bridgewater immediately informed the operator 
at  Nebo that he could not deliver the message until 11 P. M., as he was 
blocking trains for the railroad (a  matter of vital importance) and there 
was nobody awake in  Bridgewater by whom he could send it. 

The plaintiff testifies that he waited a t  his residence until near 11 
o'clock, and then rode to Bridgewater for the physician, who reached his 
wife's bedside before 1 o'clock A. M. the same night. 

1. The ground upon which the Court bases its opinion is that the 
operator a t  Nebo should have at  once notified the plaintiff that the mes- 
sage could not be delivered a t  Bridgewater until after 11 o'clock, so 
plaintiff couId have started at once across country. 

I agreed to the opinion of the Court in Carter's case, which holds that 
if for any reason a telegram cannot be delivered i t  becomes the duty of 
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the company to inform the sender, so he can have opportunity to supply 
the deficiency. But that doctrine ought not to be applied here, because i t  
must be admitted that there was no waiver of office hours and no uncon- 
ditional acceptance of the telegram, as in Carter's case. 

The operator at Nebo accepted the plaintiff's telegram, and got up out 
of his bed to send it, upon condition that it could be promptly delivered, 
for that is what the language used means. This is not a waiver of the 
defendant's rights. The operator could have refused to accept the tele- 
gram, and when accepted upon condition the plaintiff is bound by the 
condition. 

I n  Cates v. Tel. Co., 151 N. C., 501 (which I think is direct authority 
barring a recovery in this), ill?. Justice I'Vdker, quoting from Carter's 
case, says: "We need not discuss that in this case, for, conceding that 7 
P. $1. was a reasonable hour for closing the defendant's office at  Spout 
Springs, i t  waived it, so far as sending the message was concerned, by 

actually sending this message and receiving pay therefor. This 
' (121) was, i t  is true, not a waiver as to the recei~~ing office. But that 

office waived the closing-hour limitation by receiving the message 
without demur. Had the operator at  Sanford in~inediately replied that 
he could not undertake to deliver the message until next morning, and 
would consider i t  as not received, except on that condition, there would 
have been no contract to deliver. But the operator. at Sanford did not 
make any objection to the receipt of the message a t  that hour, and says 
he did not make any effort to let the sending office know that i t  would 
not be delivered." 

The rery thing that the operator a t  Sanford fsiled to do, the opera- 
tor at  Bridgewater did do, viz., notify the Nebo office at  once that he 
could not make delivery. This was in  effect a refusal of the Bridge- 
water operator to receive the message. Thus, according to Carter's case, 
there mas no waiver of office hours at  Bridgewater. Now, if the Nebo 
office received the telegram only 011 condition, and the Bridgewater oper- 
ator refused to waive office hours, how can plaintiff recover under the 
authority of Cates' rasp as well as Carter's? 

2. I think, upon the admitted facts, that the telegraph company is not 
liable for the acts of the operator at Bridgewater. H e  was not the agent 
of the telegraph company after 8 P. M, and not acting for it. After that 
hour he worked excluairely for the railroad company on its block wire, 
and received plaintiff's telegram over the railroad's mire, and not over 
the defendant's. 

I know of no principle of law by which the telegraph company can be 
held responsible for the unauthorized act of a person not pretending to 
act for i t  and actually operating the wire of a railroad in operating its 
trains. So we hare it that plaintiff's message was not sent over defend- 
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ant's wire and not received by its agent. How can the defendant be 
liable ? 

3. The court permitted the following evidence to be introduced: The 
witness was then asked the following question: "What condition djd you 
find Mrs. Carsmell in  when you arril-ed? State the extent of her suf- 
fering, and whether it appeared to be great or small?" 

To these questions and answers thereto the defendant objected. (122)  
Objection overruled, and the defendant. excepted. 

A. : "She was suffering from clots. She was suffering considerably." 
This action is not brought by the wife, but by the husband to recover 

damages for his alleged mental anguish in a brief delay in procuring 
a physician. According to plaintiff's own eridence, he was delayed only 
one hour in  starting for the doctor, and for this supposed one hour's 
anxiety he has been awarded $300. 

I t  must be admitted that the evidence introduced had no relation what- 
ever to plaintiff's cause of action, and i t  was well calculated to preju- 
dice and excite the minds of the jury, and tended inevitably to aggra- 
vate the damages. 

The wife's con'dition was not brought about by the negligence of the 
defendant, and the condition the doctor found her in is irrelevant entirely 
to the issues i n  this case, and the evidence should have been excluded. 

I t  is not a case of "harmless error," as it was highly prejudicial to 
defendant. 

MR. JUSTICE MAXNIND- concurs in this dissenting opinion. 

Cited: G~iszuold v. Tel. Co., 163 N. C., 175. 

D.  J. McDORT,4TJD V. MAcARTHUR BROS. COMPANY. 

(Filed 20 December, 1910.) 

1. Parties-Nonresident Plaintiff-Right of Action-Courts-Jurisdiction. 
A nonresident plaintiff mag. maintain his action in our courts, and he 

may recover for work done in constructing a railroad situated in this 
State, and establish his lien on the roadway so constructed, and bring an 
attachment thereon. U. S. Constitution, Art. IT, see. 2 ;  Revisal, see. 440. 

2. Practice-Jurisdiction-Demurrer-Pleadings-Waiver. 

A plea to the jurisdiction of the court over the parties and subject-mat- 
ter of an action, or that the complaint does not state a cause of action, is 
not waived by filing an answer, as such may be made at any time, even in 
the Supreme Court, ore tenus. 
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3. Courts-Jurisdiction-Foreign Contracts-Parties-Foreign Defendants- 
Cause of Action Here. 

When an action is brought by a nonresident plaintiff for breach of a 
written contract signed in another State, the written contract is not the 
cause of action, but breach in the performance thereof here, and the plain- 
tiff may maintain his action, as the cause thercof arose in this State. 
Revisal, see. 440. 

4. Contracts-Acceptance-"Final Estimate" of Work-Fraud in  Law-Intent 
-Instructions-Right of Action. 

The plaintiff was a subcontractor of defendant, which was in turn a 
subcontractor of &I. & Co., to build a railroad, the contract between M. & 
Go. and the original contractor, which was binding upon plaintiff, pro- 
viding that the latter's engineer should certify that the work had been 
performed and accepted by the engineer. I t  was set up as a defense that 
the plaintiff could not maintain his action until the certificate had been 
obtained. I t  was found by the jury, in response to appropriate issues, that 
a "final estimate" had been rendered the plaintiff by M. & Co., but was 
grossly inadequate: Held, (1) not error for the court to instruct the 
jury that if the estimate referred to contained such error of judgment as 
amounted to a mistake so gross as to necessarily imply bad faith, and to 
amount to fraud upon the rights of plaintiff, it was unnecessary to show 
the intention to commit a fraud or to act in bad faith, the court having 
correctly charged as to what constitutes legal fraud ; ( 2 )  the jury having 
found that plaintiff had legal excuse to bring his action, a judgment in 
his favor will not be disturbed. 

(123) APPEAL by defendant from Ward, J., at  N a y  Special Term, 
1910. of MCDOWELL. 

The facts' a re  sufficiently stated in  the opinion of Chief Justice Clark. 

XcCornziclc, Henson & Brown, Pless & Winborn,e for plaintif. 
Hudgins, Watson d Johnston, Justice & Broadhurst for defendant. 

CLARK, C. J. This action was brought against the S. and TV. Railroad 
Company and its successor, the C. C. and 0. Railroad Company and the 

Meadows Company, which n-as the original contractor for the 
(124) whole work, and the appellant NacArthur Company, to whom 

the contract was sublet, they in  turn  subletting 18  miles of the 
work to the plaintiff. At  the tr ial  a nonsuit was taken as to the 
Meadows Company, except to the extent that  the debt due by i t  to the 
Machr thur  Company had been attached by the plaintiff to satisfy 
any judgment he might obtain against the MacArthur Company. There 
mas also a nonsuit as to both railroad companies, except to the extent 
that  i t  niigh: be necessary to sustain the lien claimed by the plaintiff 
for  work and labor done. So that  practically the contest is between 
the NacArthur Company, the original subcontractor, and the plaintiff, its 
subcontractor. 
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The record is voluminous and the argument was very full, but the 
points decisive of the case are few in number and not difficult. The 
judge finds that the defendant was duly served with process and that an 
attachment had been duly issued and executed on the Meadows Company 
and the garnishee summoned, who filed an answer admitting an indebted- 
ness to the defendant sufficient to pay the amount sued for in  this case. 

The defendant MacArthur Company moved to dismiss the action on 
the ground that the plaintiff is a nonresident of this State, that the con- 
tract was signed in Virginia, and that th6 plaintiff was not regularly 
engaged in  carrying on business i n  this State, and that the subject-mat- 
ter of this action was not situated here. 

The court denied the motion to dismiss the action on the plea of the 
want of jurisdiction, and found as facts: ('That the plaintiff McDonald 
was a t  the commencement of this action a nonresident of this State; that 
the contract sued on was signed in  Virginia, but related to work which 
was subsequently to be done, and was done entirely in this State; that 
the negotiations, bargains, and dealings, leading up to the execution of 
the contract were had between the plaintiff and the defendant in this 
State; that the property on which the lien is claimed is a, railroad bed 
and track in  North Carolina, and that the work for which payment is 
sought was done on saild railroad in  this State; and that the plairitiff at  
the commencement of this action was not regularly engaged in  
business here." The plea i n  abatement was filed after all the an- (125) 
swers had been filed and the case called for trial. 

The plea to the jurisdiction was properly overruled. The plaintiff con- 
tends that the objection, if valiid, was waived by the defendant filing an 
answer. But not so. When the objection is to a defect of venue or for 
defective service of summons, or failure of service, such objection is 
waived by an answer or a general appearance. But where the objection 
is that the court has no jurisdiction of the person or of the subject- 
matter, or that the complaint does not state a cause of action, such ob- 
jection can be taken a t  any time, and even in this Court ore tenus. 

A nonresident has full right to bring an action in our courts. WaZters 
v. Breeder, 48 N.  C., 64; Miller v. Black, 47 N.  C., 341; Thompson v. 
Tel.  Co., 101 N. C., 456; Hines v. Valm,  118 N.  C., 6. Indeed, in  some 
cases (for instance, where the sum is too small to sue for in  the Federal 
court) a nonresident plaintiff would be without remedy, unless-he has 
a right to bring suit in our State court. Indeed, Const., U. S., Art. IT, 
sec. 2, provides: "The citizens of each State shall be entitled to all the 
privileges and immunities of citizens in  the several States." The right to 
obtain justice by an action in  the State courts is one of these privileges. 
Cooley Const. Lim. (7  Bd.), 37. I n  Corfield v. Coryell, 4 Wash. C. C., 
380, cited by Judge CooZey, among such privileges and immunities is 
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recited the right "to institute and maintain actions of every kind in the 
courts of the State." 

As to the defendant company, Revisal, 440, provides that one of the 
cases in  which a foreign corporation can be served is "when such service 
can be made within the State, personally upon the president, treasurer, or 
secretary thereof." As a nonresident corporation can be sued under such 
circumstances, and the judge has found as a. fact that service was duly 
hdd, the presumption (and there is nothing to rebut i t )  is that this ser- 
vice was thus made. Besides, another case in  which that section allows 
suit against a foreign corporation in  our courts is when "the cause of 
action arose" in  this State. Here the cause of action is for work which 

was done in  this State. The contract, though signed accidentally 
(126) in  Virginia, was not the cause of action. I t  stipulated that the 

contract was to be performed i n  t%is State, and named the prices 
which were to be paid therefor. This action is not for failure to do the 
work. The work was done, and done here, and the cause of action is for 
nonpayment f i r  the same. I n  any aspect, the court had jurisdiction. The 
action seeks to attach a sum due by the Meadows Company to the defend- 
ant company, and the attachment was duly levied in  this State; and, 
furthermore, to declare and enforce a lien for work and labor done, 
against the railroad property in  this State. This of itself would confer 
jurisdiction, and the defendant MacArthur Company could have been 
brought i n  as a necessary party. Indeed, in  transitory actions a non- 
resident may be sudd at common law, independent of statute, in any 
jurisdiction where he may be found. We have held that a nonresident 
corporation may be sued here, though i t  has done no business in this 
State, if service can be had upon its officer who is here only temporarily. 
Jester v. Steam Packet Co., 131 N.  C., 54;  Greenleaf v. Bank,  133 N.  C., 
292; J o h m o n  v. Reformers, 135 N. C., 387. 

The other ground relied upon is that udder a proper construction of 
the contract the plaintiff could not institute this action until he had 
obtained a certificate that the work had been performed and accepted 
from the chief engineer of the Meadows Company. As to this !defense, 
the court upon the pleadings submitted to the jury the following issues, 
among others : 

2. Did the plaintiff have legal excuse to prosecute this suit without 
such "final estimate" being rendered ? Answer : Yes. 

3. Was the paper-writing or statement (called "final estimate" in the 
answer) which was offered in  evidence, of date November, 1908, rendered 
to the plaintiff by the MacArthur Company, as alleged? Answer: Yes. 

4. Was said paper-writing or statement grossly erroneous, as alleged? 
Answer: Yes. 

The court properly instructed the jury: "If you believe from the evi- 
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dence that the estimate referred to contained such error of judgment as 
amounted to a mistake so gross as to necessarily imply bad faith 
and to amount to a fraud upon the rights of the plaintiff, you (127) 
should answer the fourth issue 'Yes,' and this would be so though 
there is no evidence of an intention to commit a fraud or to act in bad 
faith." 

There was no dispute that the defendant rendered the plaintiff a final 
estimate in  November, 1908. The court instructed the jury: "The con- 
tention of the plaintiff is that this paper-writing, called 'final estimate,' 
was grossly erroneous, and the plaintiff insists that the amount which you 
will find due was so fa r  from being insignificant and was such a consid- 
erable sum i n  comparison with the aggregate of the whole work done, 
that any court and any jury ought to say (the plaintiff insists) that i t  
was not only erroneous, but that i t  was gross error and such as would 
amount to a legal fraud." Thereupon the court explained what was legal 
fraud, and also gave the contention of the defendant. The jury found 
the issues as above stated. The charge is lengthy and gave the conten- 
tions of both parties. We do not find i t  necessary to reproduce i t  here. 
After thorough investigation of the charge, we find no error therein. The 
findings of the jury as to the facts are conclusive. 

The above are the decisive points in the case, and on review of all the 
exceptions and assignments of error and with the aid of the very learned 
arguments of counsel, we are able to find 

No error. 

Cited: Constmction Co. v. Conzrs., 160 N. C., 306; Menefee v. Cot- 
ton  Mills, 161 N.  C., 166; Tillery v. Benefit Bociety, 165 N .  C., 263; 
Chemical Co. v. O'Brien, 173 N. C., 620. 

(Filed 20 December, 1910.) 

I. Estoppel-Parties and Privies-Partition - Judgment - Title - Different 
Right. 

Estoppel of record will bind parties and privies as to matters in issue 
between them, but it does not conclude as to matters not involved in the 
issue, nor when they claim in a different right. 

2. Estoppel - Partition - Judgment-Adjoining Owners-ldentity-lssues- 
Mutuality. 

In partition proceedings between the heirs at lam of the deceased, the 
dividing lines between the locus in quo and adjoining owners not being 
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involved and the question involved being only what was a fair  division of 
the lands between the parties, the judgment therein does not estop one of 
the petitioners to  show his true line between his portion and an adjoining 
owner, not a party to  the proceedings, as the identity of that  line was not 
therein involved, and there was no mutuality upon which the application 
of the doctrine of estoppel could be founded. 

3. Same-Petitioner-Lands Afterwards Acauired-Title-Different Right. 

A judgment in partition proceedings fixing oiily the divisional boundaries 
of the locus in quo between the heirs a t  law does not estop the heirs a t  
law from showing the true dividing line between their land and an ad- 
joining tract, nor does it  estop one of them, who has afterwards acquireti 
the lands of an adjoining owner to the portion allotted to  another of the 
heirs, from showing the true boundary line of his purchase, as  he holds 
the lands so acquired under the title of his vendor, who was not a party 
to the partition proceedings, and in such case there could be no mutuality 
of estoppel upon which its application could be made. 

(128) APPEAL from Cot~ncill, S., at June Term, 1910, of BURKE. 
Proceedings instituted before the clerk to partition a small piece 

of land, transferred to the civil-issue docket. The foIIowing plat will 
indicate and explain the question at  issue. 

' (129) The land sought to be divided is the small piece, rectangular in 
&ape and indicated by the letters B, C, D, F, and the right to par- 

tition same was made to depend on the correct placing of the divisional 
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line between the lands formerly owned by Milas Edmonson, deceased, 
lying to the west of i t  and the adjoining tract to the east, formerly 
owned by one S. H. Angell, who bought of A. IS. Erwin. The court, 
being of opinion with plaintiff, instructed the jury accordingly, and 
verdict was rendered that the true dividing line was that indicated on 
the map by the letters F, D. Judgment for plaintiff, and defendant ex- 
cepted and appealed. 

Avery & Ervin and J .  P. Spainhour for plaintifs. 
S .  J .  Ervin and John T .  Perkins for defendant. 

HOKE, J. I t  appeared in  evidence that the tract of land lying west of 
the dividing line formerly belonged to Milas Edmonson, and on his death 
plaintiffs and defendants, his children and heirs at law, instituted pro- 
ceedings for the purpose and same was duly partitioned, the portion lying 
nearest to an adjoining tract having been allotted to Laura Gillam, one 
of the petitioners in the present suit, and was set apart to her by metes 
and bounds, and in which the diriding line between the Milas Edmon- 
son tract and the tract adjoining to the east was recognized and de- 
scribed as being the line B, C, D, E. The present petition instituted by 
plaintiffs, children and heirs at  law of the same Milas Edmonson, against 
J. W. Edmonson, and Mary Clontz, the other children and heirs a t  law, 
proceeds upon the theory that the true dividing line between the Edmon- 
.son and the Angell lands was the line F and E, and that no partition has 
ever been had of the portion contained in  the rectangle B, C, D, F. I t  
appeared further that J. W. Edmonson, one of the children and heirs a t  
law of Milas, who was a party to the first partition proceedings, having 
since bought the adjoining tract from S. H. Angell, resists further parti- 
tion on the ground that the parties to the original proceedings are es- 
topped to allege or show that the dividing line between the Ednionson and 
Angel1 tracts was other than the line B, C, D, E, as recognized 
in  that case; but the position can not be sustained. The doctrine (130) 
is that an estoppel of record will bind parties and privies as to 
matters in  issue between them, but i t  does not conclude as to matters not 
involved in the issue, nor when they claim in a different right. As to the 
proposition contained in the first portion of this statement, it has come 
to  be well recognized that the test of an estoppel, by judgment, is the 
identity of the issues involved in  the suit. Tyler v. capehart, 125 N.  C., 
64; Tuttle v. Harrekl, 85 N. C., 456; 23 Cyc., 1300; 24 A. & E., 780; 
Black on Judgments, sec. 609, and on the facts presented there is an en- 
t ire lack of this essential requisite. In  the former suit, the question a t  
issue, on the title admitted to have descended to the parties from their 
father, Milas Edmonson, was, What was a fair division of their ances- 
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tor's lands as the parties then understood them to be? The dividing line 
between their land and the adjoining tract, then owned by S. H. Bngell, 
was not involved in  the suit; S. R. Angel1 was not a party, and no evi- 
dence on that question could have been properly offered or received. 
Perhaps the controlling principle in  this doctrine of estoppel is that it 
must be mutual. Suppose the boundary, as declared i n  the original pro- 
ceedings, had taken in  a part of Angell's land, and on entry by Mrs. 
Gillam, Angel1 had sued, would the recognition of the line as malde by 
the heirs of Edmonson in  their partition proceedings have been binding 
on Angell? To state the question is to answer it, and the answer con- 
clusively shows that no estoppel arises in  defendant's favor. Defendant 
is now endeavoring to maintain his position, not as the heir at  law of 
Milas Edmonson, but as the owner of Angell's title, and the question now 
raised, the dividing line between the Edmonson and the Angell tracts, 
was in  no way presented or involved in  the other suit, and the determina- 
tion of that case, therefore, should have no effect upon the present issue. 
There is nothing in the case of Carter v. White, 134 N.  C., 469, to which 
we were referred by counsel, that in any way conflicts with our ruling 
on the present appeal. I n  that case i t  was held, "That a judgment in  
partition proceedings, determining the respective interests of the parties 

thereto, is binding on said parties as against an after-acquired 
(131) title." That was put on the ground that as our system of pro- 

cedure provided for a decision on title in  partition proceedings, a 
judgment therein would conclude the parties as to the title to the land 
embraced in  the petition, and that an after-acquired title would inure t o  
feed the estoppel; but in  our case, as shown, there was no dispute as to 
the Milas Edmonson title in  the first partition proceeding, and the ques- 
tion as to the dividing line between this and the adjoining tract was i n  
no way presented or involved. There is 

No error. 

Cited: Smith v. Lumber Co., 155 N. C., 394; Coltrane v. Laughlim, 
157 N. C., 287; Owen v. Xeedham, 160 N. C., 384; Clarke v. Aldridge, 
162 N. C., 333 ; Ferebee v. Sawyer, 167 N .  C., 203 ; Whitaker v. Garren, 
ibid., 662; PilaneZl v. Burroughs, 168 N. C., 318; MclZimmon, v. Caulk, 
170 N. C., 56. 
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R. B. TURNER v. SOUTHERN POWER COMPANY a m  CATAWBA POWER 
COMPANY. 

(Filed 20 December, 1910.) 

1. Electr ic i tyAurnishing Lights-Public Service-Duty. 

A contract entered into by an electric power company to furnish elec- 
tricity for a given number of lights or for a given amount of power must 
be construed and determined according to the general principles of the- 
contract as to the amount of power or light to be supplied, and the obli- 
gations assumed by the company under the contract are, as a rule, absolute; 
but the duties incumbent on the vendor company, by reason of the dan- 
gerous nature of electricity and as to the methods and appliances for its 
proper use and delivery, in the absence of specific stipulations concerning 
them, are to be considered as arising, in part, from the position the parRes 
have assumed towards each other, and to be determined under the general 
principles of the law of qegligence. 

2. Same-Public Service-Corporations-Negligence-Stipulations. 

A corporation engaged in furnishing electric power and lights to its pa- 
trons in the exercise of chartered rights and privileges conferred by the 
lawmaking power, in part for the public benefit, are quasi-public corpora- 
tions, and may not stipulate against their own negligence or transfer the 
obligations incumbent upon them, in the absence of legislative authority 
to do so. 

3. Electricity-Furnishing Lights-Public-service Corporations - Dangerous 
Instrumentalities-Care Required. 

While the law does not regard a quasi-public corporation, furnishing 
electric power and light to its,patrons, as insurers against injury arising 
to them from its use, it owes to them the duty to protect them by exercis- 
ing the highest skill, the most consummate care and caution and utmost 
diligence and foresight in the construction, maintenance, and inspection of 
its plant and appliances obtainable, consistent with the practical opera- 
tion of the plant. 

4. Negligence-Evidence-Res lpsa Loquitur. 

When a thing which causes injury is shown to be under the manage- 
ment of defendant, and the accident is such as in the ordinary course of 
things does not happen if those who have the management use the proper 
care, it affords reasonable evidence, in the absence of explanation by de- 
fendant, that the accident arose from a want of care. 

5. Same-Burden of the Issue-Questions for Jury. 

Where the doctrine of res ipsa loquitur applies, the question of a de- 
fendant's responsibility must be referred to the jury, not under any pre- 
sumption changing the burden of the issue, but as presenting a cause in 
which evidence has been offered from which negligence on the part of the 
defendant may be inferred. 
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6. Same. 
Where the application of the doctrine in questian is properly called for, 

its effect and operation are not displaced or removed because there is tes- 
timony offered which if accepted by the jury mould exonerate the defend- 
ant, for in such case the credibility of the evidence relevant to the inquiry 
is for the jury. They may accept or reject it. 

7. Same-Electricity-Nonsuit. 
Where it appeared that plaiiltiff on entering his store in the early even- 

ing took hold of the electric lamp suspended from the ceiling by a cord, to 
turn on the light in the ordinary and usual way and in the same manner 
he had been accustomed to do without injury for a year or more, and 
under like conditions, and received an electric shock causing serious 
physical injury.; and it further appeared that the amount of voltage stip- 
ulated for in the contract between the parties is not likely to produce any 
harmful results if proper care is observed in its transmission ; and further, 
that all the appliances within the building, which were in the care and 
control of other persons, were at the time in good order, and the ques- 
tion of defendant's responsibility was confined to the operation and con- 
ditions of the appliances arid wires used in conveying the electricity into 
the building, and which were in the exclusive care and control of the de- 
fendant: Held, the doctrine of res ipsa loquitzw applies, and the trial 
court properly refused to nonsuit plaintiff on the alleged ground that there 
was an entire lack of testimon~ to sustain plaintiff's cause of action. 

(133) APPEAL from Jones, J., at January Term, 1910, of MEOXLEN- 
BURG. 

Action to recover damages for injury caused by alleged negligence on 
the part of defendants. I t  was shown, at  the trial, that on 25 December, 
1908, plaintiff entered his store at  some time in the early evening to 
make a sale to some one, and as he caught hold of the electric lamp, sus- 
pended from the ceiling by a cord, to turn on the light in  the ordinary 
and usual way, his hand was caught and held by the current, rendering 
him, for a time, unconscious, severely burning his hand and causing per- 
manent injury to same. That the electricity was conveyed to the build- 
ing by defendant companies, under a contract to furnish same for a 
given number of lamps, at  the ordinary voltage, stated to be, for that 
purpose, 110 volts, and that the appliances within the building for dis- 
tributing the light to the different lanips were supplied by a different 
company, acting independently of defendants, except the bulb for this 
particular lamp, which had been bought from defendants a short time 
before. There was evidence, on the part of plaintiff, tending to show 
that the appliances, within the building, procured from other persons, 
were examined by an expert the day after the injury and found to be in 
good shape, and that on the position of plaintiff, when injured, and 
under conditions in the building which then and usually obtained, the 
amount of electricity and at  the voltage contracted for, would not pro- 
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duce the effects which were shown to have resulted. That plaintiff took 
hold of bulb, i n  this instance, as he had been accustomed to do since the 
light had been installed, and same had never caused any bad effects 
before or given indications that anything was wrong. 

There was evidence, on the part  of the defendant, tending to show that 
they have supplied electricity under the contract, to the amount and 
voltage stated, and conreyed the same to the building as claimed; that 
they had installed a meter and switch, with the appliances required for 
properly protecting the house; that no official report of the occurrence 
had been made directly to the office, but that, having noted an account of 
i t  in  the morning paper, the appliances referred to for supplying 
the electricity were examined and tested by their experts on the (134) 
afternoon of the day succeeding the occurrence, and their appli- 
ances, the ampere plugs, etc., for controlling the volume and voltage 
showed to be in  good oader, and also the charts connected with the trans- 
former gave indication that the proper amount of electricity had been 
distributed, etc. 

Speaking to this particular implement and its use and purposes and 
the evidence afforded by these charts, W. W. Hanks, a witness for de- 
fendant, testified: "These are registered on an automatic instrunlent 
that shows, in  order to get an excessive voltage at  the point Mr. Turner 
came in  contact with it, i t  would have to be in contact with some other 
source of higher voltage. The system was all right, and i t  would have to 
be from some foreign wire or from a primary wire not on the system." 

There was, further, some evidence offered by defendant to the effect 
that at  a point near where this particular light was suspended from the 
ceiling the floor had been saturated with the brine from a pile of meat, 
and that by standing on that point the voltage at 110 might be accelerated 
or increased so as to impart danger to one handling an exposed wire 
supplying electricity for the lamp, etc. 

The cause was tried on the ordinary issues as for negligent injury, and 
responsibility of defendants was determined under the principles appli- 
cable to demands of that nature. The court imposed throughout on 
plaintiff the burden of the issue as to defendants' negligence, and under 
several prayers for instructions offered by defendants he charged the 
jury that if the injury was caused by reason of defective socket or other 
appliances in the building, the defendants would not be liable, and in 
effect excluded every cause or feature of responsibility except that tvhich 
might arise from an excess of voltage negligently conveyed or allowed to 
enter into the building by reason of the defectire appliances of defend- 
ants. On the standard of care the court charged the jury, among other 
things : "That while the law does not regard an  electric light company an 
insurer against injury, such a company owes to its patrons the duty to 
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protect them from injury, by exercising the highest skill, most 
(135) consummate care and caution, and the utmost diligence and fore- 

sight in  the construction, maintenance, and inspection of its plant 
and appliances obtainable, consistent -cvith the practical operation of i ts  
plant. So i t  is something more, under the law, as the court understands 
it, than ordinary care; it is the highest care." 

Verdict and judgment for plaintiff, and defendant excepted and ap- 
pealed. 

Burwell $ Gander and R. X. Hutchison for  plainti#. 
Osborne, L,ucas Le. Cocke for defendant. 

HOKE, J., after stating the case: Pie are of opinion that this cause 
has been tried on correct principles and that no reversible error appears 
of record. Where an electric light and power company, operating under 
a quasi-public charter, enters into an ordinary contract to furnish elec- . 
tricity for a given number of lights or for a given amount of power, the. 
obligation as to the amount of power or light to be supplied must be 
construed and determined according to the general principles of contract, 
which, as a rule, are absolute; but, in  reference to the duties incumbent 
on the vendor or company, by reason of the dangerous nature of electric- 
i ty and as to the methods and appliances for its proper use and delivery, 
these, in  the absence of specific stipulations concerning them, should be 
considered as arising, in  part, from the position the parties hare assumed 
towards each other, and to be determined under the general principles 
of the law of negligence. h distinction illustrated and applied in the 
recent case of Dail v. Taylor, 181 N. C., p. 284, a case in which liability 
was established by reason of a breach of a legal duty on the part of the 
defendant, incident to the contract relations between them, and "not con- 
tained within its express terms and stipulations." And where the prin- 
ciple applies they may also be said to rest upon the obligation that erery 
quasi-public corporation is under to perform its duties properly when 
they have dedicated their property to a public use and are in  the exercise 

of charter rights and privileges, conferred by the lawmaking 
(136) power, in part for the public benefit. From this i t  would seem to  

follow that such companies would not be at  liberty to stipulate 
against negligence, noi. to transfer the obligations incumbent upon them, 
without legislative sanction. The case has been tried substantiallr 
according to the principles indicated, and the degree of care obtaining in  
such cases has been correctly stated in  the charge. Owing to the very 
dangerous nature of electricity and the serious and often fatal conse- 
quences of negligent default in  its control and use, the lam imposes a 
very high degree of care upon companies who manufacture and furnish 
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it, and the exacting requirements laid down by his Honor below are in  
accord with well-considered authorities in  this and other iurisdictions. 
('The utmost degree of care" was the language adopted and approved in  
Haynes v. Gas Co., 114: N. C., pp. 203-211. Said Burwell, J., delivering 
the opinion: "The danger is great, and the care and watchfulness must 
be commensurate with it." I n  Electric Co. v. Lawrence, 31 Col., p. 308, 
i t  was held: "While a corporation furnishing electric light to others for 
private gain may not be regarded as an insurer, i t  owes its patrons the 
duty to protect them from injury by exercising the highest skill, most 
consummate care and caution, and utmost diligence and foresight in'the 
construction, maintenance, and inspection of its plant and appliances 
which is attainable, consistent with the practical operation of its plant." 
And in  Brice v. Wheeling Electric Co., 62 W .  Va., 685, i t  was held that 
"Electrical companies are required to exercise the highest degree of care 
in  reference to the condition, maintenance, and inspection of their wires 

. and appliances." 
I n  approving these formulas as to the degree'of care required in such 

cases, the Court does not intend to hold that there is a varying standard 
of duty in  this State by which responsibility for negligence is determined. 
Speaking to a similar question in  Fitxgerald a. R. R., 141 N. C., 536, 
the Court said: "They were, therefore, charged with a high degree of 
care in  this respect. This statement imports no infringement on the 
doctrine which obtains with us, that there are no degrees of care so fa r  

u 

as fixing responsibility for negligence is concerned. This is true on a 
given state of facts and in the same case. The standard is always 
that care which a prudent man should use under like circum- (137) 
stances. What such reasonable care is, however, does vary in dif- 
ferent cases and in  the presence of different conditions, and the degree of 
care required of one, whose breach of duty is very likely to result in 
serious harm, is greater than when the effect of such breach is not near 
so threatening." 

I t  was earnestly urged for error that the judge below refused to nonsuit 
the plaintiff, and this chiefly on the ground that there was no direct evi- 
dence that electricity had been negligently transmitted into the building 
by defendants and in excess of the voltage stipulated for in  the contract. 
The court was also asked to charge the jury to the same effect, but the 
position, in  our opinion, cannot be sustained. The presiding judge 
charged the jury that if the injuries resulted by reason of defective appa- 
ratus or appliances existent within the building, they would render their 
verdict for defendants, and in effect excluded from the consideration of 
the jury any and all imputation of wrong except that which might arise 
by reason of an  excess of voltage transmitted into the building over the 
wires of defendants and by reason of negligent default on the part of 
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the company or their agents. This being true, on the facts in  evidence, 
the case permits and calls for an  application of the doctrine of res ipsa 
loquitur and requires that the question of defendant's responsibility 
should be determined by the jury. This doctrine has been discussed and 
applied in  several recent cases before this Court, as in Dail v.  Taylor, 
151 N. C., 284; Fitzgerald v. R. R., 141 N. C., 530; Ross v. Cotton Mills, 
140 N. C., 115; Stewart v. Carpet Co., 138 N. C., 66; Womble v. Grocery 
Co., 135 N. C., 474; and in general terms will be found very well stated 
i n  the fifth headnote to Pitagerald's case, supra, as follows: "When a 
thing which causes injury is shown to be under the management of the 
defendant, and the accident is such as in  the ordinary course of things 
does not happen, if those who have the management use the proper care, 
i t  affords reasonable evidence, in the absence of explanation by the de- 

fendant, that the accident arose from a want of care." And this 
(138) statement will be found in accord with well-considered cases in  

other courts, as in Grifin v. Manice, 166 N. Y., 188; Hawser v. 
R. R., 80 Md., 146; Sheridan v. Poley, 58 N. J. L., 230; Armour v. Gol- 
kousla, 95 111. App., 492. 

These and numerous other authorities on the subject will disclose that 
i t  is not the injury alone that can call for the application of this doctrine 
or maxim, but the injury and the facts and the circumstances immedi- 
ately attending i t  and constituting together the occurrence or event which 
present the conditions when it may be properly allowed to prevail. Thus 
i n  Shearman and Redfield on Negligence, see. 59, the authors say: "In 
many cases the maxim res ipsa loquitur applies; the affair speaks for 
itself. I t  is not that in  any case negligence can be assumed from the 
mere fact of an accident and an injury, but in  these cases the surround- 
ing circumstances which are necessarily brought into view, by showing 
how the accident occurred, contain without further proof sufficient evi- 
dence of the defendant's duty and of his neglect to perform it. The fact 
of the casualty and the attendant circumstances may themselves furnish 
all the proof that the injured person is able to offer or that it is necessary 
to offer." As shown in  the note to Fitzgerald v. R. R., in 6 L. R. A. (N. 
S.), pp. 361 and 363 (141 N. C., 530)) the term res ipsa loquitur has 
been sometimes inaccurately applied to cases where, in addition to facts 
and attendant circumstances, more or less objective in their nature and 
sufficient to indicate that negligent default is the more reasonable prob- 
ability (Dad v. Taylor, supra), there is testimony ultra tending to indi- 
cate personal agency i n  producing the result complained of, presenting 
rather an  ordinary case of proof by circumstantial evidence. But the 
doctrine in  strictness applies when the injury and the facts immediately 
attendant being otherwise sufficient, this direct evidence of personal re- 
sponsibility is lacking; and this, we think, is the case presented here. 
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Under the facts submitted for the consideration of the jury and as 
accepted by them, all the means, implements, appliances for the genera- 
tion, transmission, and delivery of this fluid, "this manifestation of 
kinetic energy," as a very intelligent expert termed it in answer to 
an inquiry by the writer, were un'der the control and management (139) 
of defendants and their agents. Under these circumstances the 
plaintiff takes hold of a lamp to turn on the light in the same manner he 
has been accustomed to do without injury for a year or more and under 
like conditions, and receives an electric shock causing serious injury; and 
i t  is established, furthermore, that the amount of voltage stipulated for 
i n  the contract-even more than that-is not likely to produce harmful 
results if proper care is observed in  its transmission. The usual and 
ordinary evidence i n  explanation available is in  possession of defendants, 
peculiarly so in  a case of this nature; this last condition being referred 
to by Connor, J., in  WombZe v. G~ocery  Co., supra, as the basis of the 
maxim, and in such case as stated the question of defendant's responsi- 
bility must be referred to the jury-not, as shown by these authorities 
cited, under any presumption changing the burden of the issue, but as a 
cause in  which evidence has been offered, from which negligence on the 
part  of the defendant may be inferred. Speaking to this special feature 
of the doctrine in Womble's case, i t  is said: "The principle of res ipsa 
Coyuitur in  such cases carries the question of negligence to the jury, not 
relieving the plaintiff of the burden of proof, and not, we think, raising 
any presumption in his favor, but simply entitling the jury, in  view of 
all the circumstances and conditions, as shown by plaintiff's evidence, to " 

infer negligence and say whether, upon all the evidence, the plaintiff has 
sustained his allegation." Where the application of the doctrine we are 
discussing is properly called for, its effect and operation are not displaced 
or removed because there is testimony offered which if accepted by the 
jury would exonerate the defendant, for in all such cases the credibility 
of the evidence relevant to the inquiry is for the jury-they may accept 
or reject it. Undoubtedly, and having in  view the high degree of care 
required in cases of this character, if i t  should be shown that a defend- 
ant has taken all reasonable precaution and used all the regulating and 
preventive appliances obtainable and recognized as practicable, and not- 
withstanding this the injury has occurred, in such case the defendants 
should be exonerated. There may be cases where the explanation 
offered in evidence is so full and satisfactory that a court would (140) 
be justified in  charging the jury, "If they believe the evi'dence, 
the defendants are entitled to their verdict." I t  is recognized that this 
is a dangerous agent, whose properties are not as yet fully known or 
understood, and fEom what is known, i t  appears that a t  times an amount 
and voltage of electricity which is ordinarily and reasonably treated as 
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harmless may cause serious and even fatal results either from some con- 
dition of the injured person or other adventitious cause, which defendant 
may not be able either to foresee or prevent; and, therefore, when a com- 
pany shows to a jury, by testimony which they accept as worthy of cre- 
dence, that i t  has done all that the highest degree of care could reasonably 
require in  reference to the ('condition, maintenance, and inspection of 
their wires and appliances," they should render a verdict relieving de- 
fendant of liability. But on the facts presented in  this case, and for the 
reasons stated, the court properly refused to nonsuit the plaintiff or to 
hold, as requested, that there was no evildence of negligent default. The 
objection made to allowing an amendment in the midst of the trial, 
charging negligence by reason of a defective bulb bought of one of the 
defendants, and the evidence tending to support it, has become imma- 
terial i n  view of the charge relieving defendants from any and all im- 
putation of negligence on that account. There is no error, and the judg- 
ment entered below is affirmed. 

ND error. 

Cited: Hicks v. Tel. Go., 157 N.  C., 525, 526; Terrell v. Cotton Mills, 
ib., 539; Wissler v. Power Co., 158 N. C., 468; Ridge v. R. R., 167 N. C., 
518; Turner v .  Power Co., ib., 631; #haw v. Public Service Go., 168 
N. C., 616, 617, 618; Cochran v. Mills Co., 169 N. C., 63; Om v. Rum- 
bough, 172 N.  Q., 759. 

ELIAS MARLOWE v. DRURY BLAND. 

(Piled 20 December, 1910.) 

1. Master and Servant-Tortious Act-Respondeat Superior-Test-Employ- 
ment. 

Upon the question of the responsibility of the master for the acts of the 
servant, by reason of implied authority, the test is whether the tortious 
act complained of was committed in the course of- the servant's employ- 
ment and within its scope. 

2. Same-Tortious Acts-Authority Implied-Evidence. 
When the master has given direction to his servant, a "hired man," to 

cut and pile cornstalks in his field, which was done by the servant, and 
then, without direction from the master, and in his absence, he set fire to 
the stalks, which caused sparks to be carried by the wind, which set fire 
to and destroyed plaintiff's property, the doctrine of respondeat superior 
does not apply, the thing the master ordered his servant to do being harm- 
less in itself, and there being no express or implied authority given the 
servant to burn the stalks, which alone caused the damages complained of. 
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APPEAL from Webb, J., at February Term, 1910, of RUTHER- (141) 
FOBI). 

Action to recover damages for negligently allowing fire to get out in 
a neighbor's woods and thereby causing damage, etc. There .was evi- 
dence tending to show that defendant had a hired man, named Major 
Melton, and, on 22 March, 1907, he directed Melton to cut and pile some 
cornstalks in a 4-acre field on defendant's place, and after giving thesg 
directions went off with a load of lumber; that Melton went at the work 
he was given to do; cut and piled the stalks, as directed, and then pro- 
ceeded to set fire to them; that there was wind blowing at the time, and 
the fire having been set at  a point about 10 steps from the woods, sparks 
were blown by the wind over into the woods of plaintiff, causing a fire 
and doing $200 or $300 of damage. 

Major Melton, the hired man, being examined as a witness for plain- 
tiff, among other things, testified: "Bland sent me to the field to cut and 
pile the stalks. . . ." On his cross-examination the witness stated: 
"The wind was not blowing at  the time I piled up the stalks. I did not 
tell any one I was going to burn the stalks, I just set the stalks on fire. 
No wind when I set fire to the stalks. Defendant didn't tell me to set 
them afire. I just thought, while I was out there, I would burn them. 
I tried to stop the fire, but couldn't. He turned me off because I set the 
fire out." 

Defendant offered no evidence. At the close of the testimony, on mo- 
tion duly made, there was judgment of nonsuit, and plaintiff excepted 
and appealed. 

McBrayer, McBrayer & McRorie for plainti f .  
N o  counsel contra. 

HOKE, J., after stating the case: We are of opinion that, on the facts 
of this case, the judgment of nonsuit should be affirmed. I n  rSawyer v. 
R. R., 142 N. C., 1, that being an action for slander by reason of certain 
defamatory words uttered by the superintendent of the road, in conversa- 
tion with an applicant for employment, after he had told such applicant 
that the company did not wish to employ him, it was held, generally, in 
reference to the maxim wspondeat superior: 

"2. Where the question of fixing responsibility on corporations by 
reason of the tortious acts of their servants depends exclusively upon 
the relationship of master and servant, the test of responsibility is 
whether the injury was committed by authority of the master, expressly 
conferred or fairly implied from the nature of the employment or the 
duties incident to it. 

- "3. Where the act is not clearly within the scope of the seroant's ern- 
111 
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ployment or incident to his duties, but there is evidence tending to es- 
tablish that fact, the question may be properly referred to a jury to de- 
termine whether the tortious act was authorized." 

And the Court, in the opinion, sustaining a judgment of nonsuit, said : 
"The test of responsibility established by the better considered authori- 
ties being 'whether the injury was committed by the authority of the 
master, expressly conferred or fairly implied from the nature of the em- 
ployment or the duties incident to it,' when such authority is express, 
the matter is usually free from difficulty; but the authority may be im- 
plied, and, on a given state of facts admitted or established, frequently is 
conclusively implied, and responsibility imputed as a matter of law." 
And on the same subject quotes with approval from Wood on Master 
and Servant, see. 279, as follows: "The question usually presented is 
whether, as a matter of fact or of law, the injury was received under 
such circumstances that, under the employment, the master can be said 
to have authorized the act; for if he did not, either in fact or in law, he 

can not be made chargeable for its consequences, because, not hav- 
(143) ing been done under authority from him, express or implied, it 

can in no sense be said to be his act, and the maxim previously 
referred to does not apply. The test of liability, in all cases, depends 
upon the question whether the injury was committed by the authority of 
the master, expressly conferred or fairly implied from the nature of the 
emwlovment and the duties incident to it." And further, section 307: 

A " 
"The simple test is whether they were acts within the scope of his employ- 
ment; not whether they were done while prosecuting the master's bus- 
iness, but whether they were done by the servant in furtherance thereof, 
and were such as may fairly be said to have been authorized by him. By 
'authorized' is not meant authority expressly conferred, but whether the 
act was such as was incident to the performance of the duties intrusted 
to him by the master, even though in opposition to his express and 
positive orders." And in Roberts v. R. R., 143 N. C., 176-179, being an 
action against a railroad company for an assault and battery committed - 

by one employee on anotrher, the same author, section 288, is quoted as 
follows: "An employer who leaves to an employee to do certain acts for 
him according to the employee's judgment and discretion is answerable 
for the manner or occasion of doing it, provided it is done bona fide and 
within the scope of the servant's express or implied authority, and not 
from mere caprice or wantonness .and wholly outside of the duties con- 
ferred unon him." A perusal of these and other authorities on the sub- 

A 

ject will disclose that on the question of responsibility of the master, by 
reason of implied authority, the test is whether the tortious act eom- 
plained of was committed in the course of the servant's employment and 
wit.hin its scope. Jackson v. T e l .  Go., 139 N. C., 347; Daniel v. R. R., 
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136 N. C., 517; 26 Cyc., 1528-1533; Jaggard on Torts, 286-257. I n  the 
citation to 26 Cyc., 1533 on this term, "scope of employment," i t  is 
said: "In determining whether a master is liable for the torts of his 
servants, the most difficult question is whether the particular act or omis- 
sion of the servant causing the injury for which the master is sought to 
be held liable was committed within the scope of the servant's employ- 
ment; and this question is in most cases one of fact to be de- 
termined by the jury from the surrounding facts and circum- (144) 
stances. The terms 'course of employment' and 'scope of au- 
thority' are not susceptible of accurate definition. What acts are within 
the scope of the employment can be determined by no fixed rules, 
the authority from the master generally being gathered from the sur- 
rounding circumstances. An act is within the scope of the servant's em- 
ployment, where necessary to accomplish the purpose of his employment, 
and intended for that purpose, although in  excess of the powers actually 
conferred on the servant by the master. The purpose of the act rather 
than its method of performance is the test of the scope of employment. 
But the act cannot be said to be within the scope of the employment 
merely because done with irltent to benefit or sen-e the master, not 
merely because the injuries complained of would not have been commit- 
ted without the facilities afforded by the servant's relations to his master, 
nor because the servant supposed that he possessed authority to do the 
act in question." h correct application of these authorities and the 
principles upon which they rest to the facts presented will, in our opin- 
ion, sustain the action of the lower court in ordering a nonsuit. 

As a general proposition, the duty of a hired man is to do  hat he is 
told, and in  this instance he mTas directed to do a definite, specific thing, 
importing no menace to any one, and after completing the work that was 
given him to do, he goes on of his own motion and does something else- 
engages in  an act which is not infrequently a source of danger to neigh- 
bors, and does i t  under circumstances amounting to a negligent wrong 
and causing substantial pecuniary injury. 

Plaintiff did not rely on the inferences which might arise from the fact 
that his neighbor's hired man while engaged in clearing off a field, on a 
windy day, set fire to a pile of cornstalks near the plaintiff's woodland, 
from which i t  might be reasonably inferred that this negligence was 
within the scope of his employment, but his own proof goes further, and 
shows that the employee had no orders to burn these stalks, nor was he 
sent with general directions to clear off the field, involving some extent 
of discretion in his nietliod, as in the citation from Wood, ap- 
proved in  Roberts' case, s u p m ,  but he was directed to do this spe- (145) 
cific act, and the course and scope of his employment, in this in- 
stance, was to do as he was told. The distinction, we think, finds support 
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in the cases above referred to in our own Reports of Daniel v. R. R., su- 
pra, and Jackson v. Tel. Co., supra. I n  the first case, recovery was denied 
where an agent in  charge of property of the principal, having reason to 
believe that some one had committed a itheft, without being ordered to do 
so, caused the arrest of the suspected person, and i t  was held that the duty 
of caring for the property did not extend to punishing one who had in- 
jured or stolen i t ,  and so the act was beyond the scope of the employment. 
I n  Jaclcson's case, an employee of a telegraph company i n  charge of 
hands who were placing poles for a new line caused the arrest and im- 
prisonment of an obstructing landowner with the view and purpose of 
putting him out of the way until they could go through his land. There 
was no direction to do this on the part of the company, but i t  was held to 
have authorized the act because done in  the course and scope of the em- 
ployment. 

There are numerous authorities which appear to conflict with the dis- 
position that we make of the present appeal. Many of these, however, as 
pointed out in  Sawyer's case, supra, can be distinguished and consistently 
upheld on the ground that the facts involved a breach of some independ- 
ent duty that the employer directly owed to the injured person, and do 
not depend entirely on the relation of master and servant. 9 s  in  case of 
injuries received by passengers on trains or in depots of common carriers 
or customers i n  a general store, they are there by invitation of the em- 
ployer, and a duty exists directly between the parties ; this is the view we 
think that the case of Redding v. R. R., 3 S. C., 1, properly presents. 
True, the recovery there was sustained in a very learned opinion and 
made to'rest chiefly on the ground of agency alone, but we doubt if on 
the facts appearing in that case the breach of duty owing directly from 
the employer to the injured person is not the stronger position. I n  other 
cases responsibility may be imputed and recovery sustained by reason of 

iitrusting the employeewith dangerous implements and agencies, 
(146) as in  Stezuurt v. Lumber Co., 146 N .  C., 47, or because the occupa- 

tion is such as to not unnaturally import menace to outsiders, as 
in  Hunter v. R. R., 15.2 N. C., 682-a principle which forbids that the 
employer shall be excused even by the interposition of an independent 
contractor. Again, there are cases where the act complained of was done 
in furtherance of the work that the employee was given to do and in the 
course of its perforniance, as when an employee or numbers of tliem are 
seilt to clear off a new ground or a railroad right of way; here the em- 
ployer would be responsible for negligent acts done in  furtherance of the 
work and during its continuance, though the precise method employed at 
the time mightbe against the express order; of the employer.-The act 
comes clearly within the scope of the employment. Wood on Master and 
Servant puts this very case in section 285: "So a master was held liable 
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for  the acts of his servants employed to clear land for him in setting fires 
to burn the brush, and this even when the fires were built against his 
orders." And Jackson v. Tel. Co., supra, and Wood a. Young, 42 Ark., 
illustrates the same general priliciple. But where, as in  this case, a hired 
man directed to do a definite, specific thing, entirely harmless in  itself, 
and after completing this goes forward without instructions and without 
the knowledge of employer and does something else which imports a 
menace to outsiders, thus entirely changing the character of the work he 
was given to do and not embraced within the terms or meaning of the . 
order-this, we think, can i n  no sense be considered as within the scope 
of the employment, and the doctrine of respondeat superior has no appli- 
cation. 

The judgment of nonspit will be 
Affirmed. 

Cited: Berry v. R. R., 155 N. C., 292; Dover v. Mfg. Co., 157 N. C., 
327; Bucken v. R.  R., ib., 447; Moore v. R. R., 165 N. C., 447; Ange v. 
Woodmen, 173 N. C., 35. 

GATTIS G. BEAL v. CI-IAMPION FIBER COMPANY ET AL. 

I (Filed 20 December, 1910.) 

1. Contracts-Independent Contractor-Requisites-Respondeat Superior. 

One of the vital elements in the relation of independent contractor is 
that the person for whom the work is contemplated to be done is inter- 
ested only in the ultimate result of the work; and when it appears that 
the owner, under the contract relied on to establish this relationship and 
avoid responsibility for the contractor's negligent acts, furnished import- 
ant portions of the material for constructing the appliances and the facili- 
ties for carrying on the work; that all purchases and prices of materials 
and supplies were subject to the approval of the architect or superintend- 
ent employed and paid by the owners, and that they had the right to select, 
control, and discharge the labor employed and fix the price of their pay, 
the facts are insufficient to establish the relationship of independent con- 
tractor, and the doctrine of respondeat swerior applies. 

2. Master and Servant-Vice Principals-Tests. 

The right of an employee to hire and discharge other servants is not the 
sole test of this relationship to the master as vice principal, for the prin- 
ciple also obtains when one in charge of other servants is so empowered 
that the others have just reason for believing that neglect or disobedience 
of his orders will be followed by their dismissal. 
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3. Contracts-Independent Contractor-Evidence. 
In  this action, it appearing that there was sufficient evidence for a find- 

ing by the jury for plaintiff upon issues as  to whether the servant, whose 
negligent orders caused the injury, was a vice principal, a motion for 
judgment as of nonsuit upon the evidence upon that ground was properly 
denied. 

4. Contracts-Independent Contractor-Negligence-Evidence. 
The servant alleging damages in his action against the master as proxi- 

mately caused by a negligent order of the latter's vice principal, given 
while erecting a three-story building, there was evidence tending to show: 
that the servants were engaged in hoisting heavy timbers, and that the 
usual way to hoist one of them was to place it beneath a "crab" and hoist 
on a perpendicular; that on the occasion of the injury the rope was 
fastened to a timber some distance off, giving i t  a slant and throwing the 
line beneath and against a rafter which had just before been raised and 
which rested on the beam where the timbers were to be placed; that in 
the performance of his duties the plaintiff was standing near the end of 
this timber preparing to throw the tag rope to a fellow-servant to draw 
the rafter to its proper place, when the vice principal, without notice or 
warning, ordered the men a t  the "crab" to operate it, causing a "crab" rope 
beneath the timber near which the plaintift' was standing to knock it or 
pull it off the plate, from which it fell, to the plaintiff's injury; that the 
plaintiff was not in a position to see or know what was going on, and 
had no reason to believe the hoist would be ordered a t  that unusual time: 
Held, sufficient upon the question of negligence. 

5. Contracts-Independent Contractor-Negligence-Unexpected Results. 
When in the hoisting of heavy timbers in the erection of a building a 

negligent order of a vice principal causes an injury to a servant engaged 
in the work, without fault on the part of the servant, and it appears that 
the vice principal knew or should have known that the order would be 
likely to produce an injury to some of the employees, though the vice 
principal was not in position to see the servant a t  the time, the master is 
not excused from liability for the injury because the result was not ex- 
actly what might have been expected. 

(148) APPEAL from Councill, J., a t  September Term, 1910, of BUN- 
COMBE. 

The  evidence tended to show that  25 February, 1907, plaintiff, a n  
employee, was engaged with others i n  putting u p  a lot of buildings for  
defendant company a t  Canton, N. C., the particular building in question 
being the  third floor and roof of the "Extract Building," and while so 
engaged he  received serious injuries by reason of the negligent orders 
given by one S a m  Clayton, a foreman who had immediate charge of this 
particular work they were doing a t  the time. On the tr ial  the jury ren- 
dered the following verdict : 

1. Was the plaintiff, a t  the time of the injuries complained of, in the 
employ of the defendant Champion Fiber Company ? Answer : Yes. 
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2. Was the plaintiff injured by the negligence of the defendant Cham- 
pion Fiber Company, as alleged in the complaint? Answer: Yes. 

3. Was the plaintiff guilty of contributory negligence? An- (149) 
swer : No. 

4. Was the plaintiff damaged by the negligence of the defendant 
Champion Fiber Company, and if so, in what amount? Answer : $1,000. 

Judgment on the verdict, and defendant excepted and appealed. 
James  J .  Br i t t  and J .  F. Ford for plaintiff. 
A. S. Barnard for defendant. 
HOKE, J. The validity of this trial and judgment is challenged by de- 

' fendant chiefly on three grounds : (1) That Sam Clayton, whose negli- 
gent order is said to have caused the injury, was an employee of one 

-Frank Gilreath, an independent contractor, and for that reason no re- 
sponsibility for Clayton's acts were properly imputable to defendant. 
(2) For that said Sam Clayton was in no sense a vice principal of de- 
fendant company, but only an ordinary boss of a gang of hands, consti- 
tuting him a fellow-servant of plaintiff. (3) That on the facts in evi- 
dence there was no negligence shown, either on the part of Clayton or 
any one else, for whose conduct defendant company was responsible. But 
we are of opinion that none of these positions can be sustained. 

As to the first position, in Cooley on Torts, marginal page 646, an in- 
dependent contractor is defined as follows: "Where the contract is for 
something that may be done and is proper in its terms, and there has 
been no negligence in selecting a suitable person to contract with in re- 
spect to it, and no general control reserved either as respects the manner 
of doing the work or the agents to be employed in doing it, and the 
person for whom the work is to be done is interested only in the 
ultimate result of the work, and not in the several steps as i t  pro- 
gresses, the latter is neither liable to third persons for the negligence 
of the contractor as his master, nor is he master of the person employed 
by the contractor so as to be responsible to third persons for his negli- 
gence." The author cites in support of this position Shearman and Red- 
field on Negligence, see. 165, and in which tlhe term is thus re- 
ferred to: "One who contracts to do a specific pieice of work, fur- (150) 
nishing his own assistants, and executing the work either entirely 
in accordance with his own ideas or in accordance with a plan previously 
given to him by the person for whom the work is done, without being 
subject to the orders of the latter in respect to the details of the work, is 
clearly ,a contractor and not a servant." I n  a recent work on this special 
subject, Moll on Independent Contractors and Employers7 Liability, secs. 
16, 17, 18 et  seq., similar definitions from courts of recognized authority 
are given, thus : "An independent contractor has also been defined to be 
one who, exercising an independent employment, contracts to do a piece 
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of work according to his own methods and without being subject to the 
control of his employer, except as to the result of his work." Lurton, 
J., in Powell v. Construction Co., 88 Tenn., 692. Again, ('The test to be 
applied is whether the employee represents the employer as to the result 
of the work or as regards the means. If the former, he is to be regarded 
as an independent contractor, but if the latter, merely an agent or ser- 
vant." Parrott v. R. R., 127 Ia., 419. And, "The test generally applied 
in answering the question who are independent contractors is, Inde- 
pendence of control in employing workmen and in selecting the means 
of doing the work." The author, section 19, then quoies with approval 
from Judge Thompsort's Commentaries on Negligence : '(If the pro- 
prietor retains for himself or for his agent ( e .  g., architect and super- 
intendent) a general control over the work, not only with reference to 
results, but also with reference to methods of procedure, then the con- 
tractor is deemed the mere agent or servant of the proprietor, and the 
rule of respondeat superior operates to make the proprietor liable for his 
wrongful acts or those of his servants, whether the proprietor directly 
interfered with the work and authorized and commanded the doing of 
such acts or not. I t  is not necessary, in such a case, that the employer 
should actually guide and control the contractor. I t  is enough that the 
contract vests him with the right of guidance and control." The princi- 
ple is very clearly expressed in a Pennsylvania case, lrmith v. Simmons, 

103 Pa., 32: "Where one who contracts to perform a lawfd 
(151) service for another is independent of his employer in all that 

pertains to the execution of the work, and is subordihate only 
in effecting a result in accordance with the employer's design, he is an 
independent contractor, and in such case the contractor alone and not 
the employer is liable for damages caused by the contractor's negligence 
in the execution of the work"; and a like ruling was made in Faren v. 
Sellars, 39 La. Ann., 1011, on facts not dissimilar to those presented 
here. These definitions have been recognized as sound and upheld in 
numerous decisions of our own Court. Thomas v. Lumber Co., 153 
IT. C., 351; Hunter v. R. R., 152 N. C., 682; Guy v. R. R., 148 N. C., 
337; Young v. Lumber Go., 147 N.  C., 26; Duvis v. Summerfield, 
133 N. C., 325; Craft v. Lumber Co., 132 N.  C., 151; Waters v. Lum- 
ber Co., 115 N. C., 648. And their correct application to the facts 
presented are against defendant's first position, as above stated. I t  
appears in evidence that defendant company, engaged in constructing, 
at Canton, N. C., an extensive plant, to include numerous buildings, 
for the manufacturing of pulp and tannic acid, on 19 March, 1906, 
entered into an agreement with Frank B. Gilreath, of the city of New 
ITork, to do the work contemplated. True, he is 'Fhereinafter desig- 
nated as contractor," and as a general proposition, no doubt he was;, 
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but from a perusal of the contract entered into between the parties and 
i n  view of the authority and control reserved therein to the company 
"hereinafter designated as owner," i t  is manifest in  reference to this 
particular work that the position of independent contractor on the part 
of Gilreath cannot be maintained. The contract in  question, after the 
usual preliminary statements, provides generally that the work shall be 
done as outlined on drawings prepared by George F. Hardy, mill ar- 
chitect, and called drawing No. 8613, general plan of mill buildings "and 
that said work is to be done under the supervision of this architect and 
subject to his approval, and he is to be paid by the owner." 

Article 3 of the contract is as follows: "The architect will be repre- 
sentdd at  the work by a civil engineer, who is referred to in this contract 
as the engineer, and who will have the power which this agreement gives 
him, subject to the approval of the architect. No alterations shall be 
made in the work except upon the written order of the architect 
or engineer. The contractor shall provi'de sufficient safe and (152) 
proper facilities at  all times for the inspection or laying out of 
the work by the architect or engineer and shall follow his directions re- 
garding the manner in  which the work shall be carried out." 

I n  article 14 it is stipulated: "Shoul'd the contractor at  any time re- 
fuse or neglect to supply a sufficiency of properly skilled workmen or of 
materials of the proper quality, or fail i n  any respect to prosecute the 
work with promptness and diligence, or fail in  the performance of any 
bf the agreements herein contained, such refusal, neglect, or failure being 
certified to by the architect as sufficient ground for such action, the owner 
shall be a t  liberty after seven (7) days' written notice to the contractor 
to terminate the employment of the contractor for the said work and en- 
ter upon the premises anid take possession, for the purpose of completing 
the work ineluded under this contract, of all materials, tools, and ap- 
pliances thereon and to provide the materials therefor." And further: 
"The contractor is to furnish and maintain in  proper working condition 
all appliances required on the job, such as engines, pile drivers, derricks, 
concrete mixers, stone crushers, gravel screens, or i n  fact any other ma- 
chinery or plant that may be necessary to enable the work to be done as 
expeditiously and economically as possible. The owner is to furnish 
labor to operate the plant, but the contractor is to keep it i n  repair." 
And again, same article: "The word 'plant' which the contractor is  to 
furnish and maintain is understood to cover and include all perishable 
tools, such as picks, shovels, hose, wheelbarrows, structures for crushers 
and mixing plant, wire falls and hemp rope and piping or fittings; but 
the owner furnishes all lumber for scaffolds, runways, temporary build- 
ings on the job, except for commissary or lodging purposes, and scaffolds, 
except contractors' patent scaffold horses." 
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Articles 5, 6, 7, 8 of the contract are as follows: "The contractor is to 
carry liability anid fire insurance to the extent approved by the owner, 
and the actual cost of the same is to be borne by the owner. If it shall 
be necessary for the contractor to pay the traveling expenses of workmen 

or foremen to obtain them i n  order to lsrosecute the work to the 
(153)  satisfaction of the owner, such traveling expenses shall be borne 

by the owner. I t  is understood that the contractor shall do all 
schedulihg of materials and obtain all proposals. These proposals to be 
submitted to the owner and the final purchasing to be done by the con- 
tractor or by the owner at  the option of the owner, but in  a n i  case the 
owner is to pay the contractor his percentage of profit, which is to be 
reckondd on their actual cost. 

('Article 6. None of the work included in  this contract is t o  be sublet 
without the approval of the owner. 

"Article 7. All bills for purchases are to be rendered in  the name of the 
Champion Fiber Company and are to be paid for by them, and the con- 
tractor agrees that all rebates and commissions on purchases shall be 
credited to the owner. 

"Article 8. The labor is to be engagdd and be under the control of the 
contractor, but the owner reserves the privilege of furnishing labor to 
contractor or discharging men in  the employ obf the contractor at any 
time and only on notice to the contractor's foreman in  charge at  the 
work. The wages paid to foremen and labor shall be subject to the ap- 
proval of the owner, who must be consulted as to wages in each class of 
labor before the employment of same. All payment of wages to be made 
by the owner, and timekeepers are to be appointed by him." 

From these extracts, disclosing as they do that the agreement reserves 
to the company the right to 'direct "the manner in which the work shall 
be carried out," that the company is to furnish important portions of the 
material for constructing the appliances and facilities for carrying on 
the work, that all purchases and prices of materials and supplies are 
subject to the "owner's" approval, and reserving further the right to 
select, control, and discharge the labor employed and fix the prices paid 
the same, i t  sufficiently appears that, while the party of the first part is 
termdd a contractor in  the agreement, he can in  no sense be considered 
an  independent contractor, but is  little more than a general overseer, se- 
lected, no doubt, by reason of his capacity and experience, but in fact and 
in  truth himself an employee and servant of the company and rendering 

the company responsible for  negligence committed in  doing the 
(154) work under the general principles of the law of negligence appli- 

cable in  such cases. To show how complete the work of the la- 
borers employed in  it were under the control of the company, on one oc- 
casion when some of these employees sent up a request to James F. Pow- 
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ers, superintendent for Gilreath, for shorter hours, etc., in the estimate 
of the day's work, Powers answered the petition as follows: 

UNITED BROTHERHOOD OF CARPENTERS AND JOINERS 
OF AMERICA, 

Canton, N. C. 

GENTLEMEN:-We have handed your letter of the 7th inst. over to 
the Champion Fiber Company, add: up to this hour have not received 
a reply. We therefore cannot make any statement regarding the matter 
referred to in your letter. Yours truly, 

FRANK B. GILREATH, 
By JAMES F. POWERS, fhpe~intedent.  

And later, the company made reply to the petition as follows: 

CANTON LOCAL UNION, NO. 1806, UNITED BROTHERHOOD OF CARPENTERS 
AND JOINERS OF AMERICA. 
G ~ ~ ~ ~ ~ x ~ ~ : - A n s w e r i n g  your communication addressed to Mr. 

James F. Powers, superintendent, we have the following offer to make 
for your consideration : I t  is desirable to keep the job running ten hours ; 
we will, however, call your day, for the first five days in the week, nine 
hours, paying you time and one-half for the tenth hour; on Saturday we 
will call your day eight hours and pay you time add one-half for over- 
time. The old rate per day to be basis for day's work. Regarding the 
matter of paying you during the hours of 1 o'clock and quitting time, 
we see no objection to this, and agree to see that this is done. If this 
scale is Adopted, i t  is with the understanding on our part that it is to be 
in force through the construction of the mill buildings. 

Awaiting your reply, we are, Very truly, 
THE CHAMPION FIBER COMPANY, 

CHARLES S. BRYANT, Secy. and Treas. 

As to the second position, and under our authorities on the sub- (155) 
ject there was ekidence tending to show that Sam Clayton, the 
foreman in immediate charge of the work, was a vice principal. While 
under some of our former decisions there was intimation if not ;decision 
that the power to hire and discharge employees was the test by which this 
relationship was to be determined, i t  soon came to be understood and has 
been repeatedly helid with us that the power indicated was only evidential 
on the question, and the true test is as laid down in Turner v. Lumber 
Co., 119 N. C., 387, as follows: "The test of the question whether one in 
charge of other servants is to be regarded as a fellow-servant or vice 
principal is whether those who act under his orders have just reason for 
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believing that neglect or disobedience of orlders will be followed by dis- 
missal," a ruling that has been since approved in  numerous cases with 
us. H i p p  v. Fiber  Co., 152 N.  C., 745; L a m b  v. Littman, 132 .N. C., 
978; Mason v. R. R., 111 N. C., 482. 

From the facts in  evidence i t  appeared that quite a number of employ- 
ees were engaged in raising a lot of heavy timbers 8 x 10 and 10 x 12 and 
18 and 36 feet in length from the ground floor to the roof of a three- 
storied building through a space on the second floor of something like 18  
feet square. The hoisting was done by means of a crab or powerful wind- 
lass, and some of the men were on the ground floor, others on the second 
floor to assist in  guiding, and yet others were a t  the roof or the plate or 
beams on which i t  was to rest, the plaintiff being with this last squad. 
There was a main or crab line which was fastened to the timber below, 
piece by piece, and there were guide and tag lines to ddirect the timber in  
the ascent and place i t  when the same had been raised to its proper 
height. I t  was evidently a work of importance and some magnitude, and 
dangerous unless coolly and skillfully supervised and directed. One wit- 
ness testified that he had applied for a transfer from the work on account 
of the danger attending it. There were quite a number of men engaged 
in  the work, and Sam Clayton, the foreman, whose order, i t  was claimed, 
caused the injury, had the entire charge of the work, a t  the time, and the 

control and !direction of the men who were engaged in  it. 
(156) Speaking to the question of Clayton's authority, one witness, 

William B. Turner. stated that he had a conversation with Mr. 
Powers, the superintendent, with reference to Clayton's ability to oversee 
the job, and further, "That Clayton had power to discharge men, so f a r  
as witness knew, but he had never see him discharge any." Another wit- 
ness, L. H. Gillespie, testified: "That Clayton had the right to send men 
to Powers. I remember one man that was sent to Powers and Powers 
discharged him. This is the only one I remember. Clayton recommended 
his discharge." Plaintiff, himself, testified : "I know that Clayton could 
tell men that if they did not do a certain thing they could go to the office 
to get their time. Clayton gave orders from time to time. I f  I had dis- 
obeyed his orders, he would have sent me to the office and I would have 
been fired or discharged.'' This is testimony from which the authority 
of Clayton, as vice principal, might be inferred, and is  of itself sufficient 
to justify the refusal of the court to charge, as requested, that in no 
e v ~ n t  could said Clayton's negligence be imputed to 'defendant company, 
and to nonsuit plaintiff for that reason. And there is  ample testimony 
from which negligence on the part of Clayton could be properly es- 
tablished. 

The evidence tended to show that the usual way to hoist one of these 
timbers was to place i t  just beneath the crab and hoist on a perpendicu- 
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lar, but on this occasion the rope was fastened to a timber some distance 
off, and giving i t  a slant and throwing the line beneath an,d against 

plaintiff was standing near the end of this timber preparing to throw the 
tag rope, as his duty was, to the men who were to draw the rafter to its 
proper place, when the foreman, Sam Clayton, without any warning or 
notice and before plaintiff had time to do the work he was given to do, 
gave the men a t  the crab orders to go ahead. They turned the windlass, 
the crab rope beneath the timber near which plaintiff was standing 
knocked it or pulled it off the plate, and it fell, caught i n  the rope which 
plaintiff was handling, wrapped around his leg and dragged him to the 
concrete floor, causing the injury complained of. The plaintiff was not 
in a position to see what they were doing below, and he testifies 
that he 'did not know and had no reason to think that a hoist (157) 
would be ordered a t  the time, as the custom had been to place the 
timbers just under the crab, carrying them there with a "dolly." True, 
Clayton was not in a position to see plaintiff, but he knew or should have 
known that an order to hoist with the crab rope at  a slant and touching 
the piece of loose timber would likely knock it off the beam, and that 
injury to some one would likely follow. And in such case a company re- 
sponsible for his acts would not be execused because it didn't happen i n  
the exact way that i t  might have been expected. Hud~on. v. R. R., 142 
N. C., 198; Drum v. Miller, 135 N. C., 204. 

There was some evidence to the effect that Clayton had the reputation 
of being a drinking man, and the character of the order and the tone and 
language of i t  would seem to inldicate it. One witness said: "If the men 
did not get around fast enough he would holler a t  them and tell them to  
get in  a hurry, and he scared them at the crab and they would jerk i t  
around." And another witness, speaking to this very order, said: "I 
had hold of the crab. I heard some one give orders. The words were 
pretty rough; he said, 'Pull up there! God damn i t !  Pull up there!"' 
And it was a serious hurt. Speaking of the injury, plaintiff said: "I 
fell straight down. Broke my left thigh, broke both wrists, broke my 
jawbone in  the center, dislocating and breaking my upper jawbone, start- 
ing a t  my nose, clear over. I lost three teeth. By my arm being broken 
I cannot turn i t  over to do my work, that is my right arm. I cannot 
turn my wrist at $all. I was i n  the hospital seven weeks and it was six o r  
seven months before I could walk any. I have never recovered so that 
I can do my usual manual labor. I am unable to work a t  my t d d e  as 
a carpenter because I can not drive a nail above my head. I suffer pain 
every morning from my ankle, and i t  is so weak I cannot walk without 
a shoe. My wrist is sore and i t  hurts me to work." 

On the question of negligence, the facts in  evidence bring the case 
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within the principle of Hipp v. Fiber Co., supra, and Wade v. Contract- 
zng Co., 149 N. C., 177, and there i s  no error which gives defendant any 
just ground of complaint. The  judgment will therefore be affirmed. 

N o  error. 

Cited: Denny v. Burlington, 155 N. C., 37; Johmon v. R. R., 157 
N. C., 383; Harmon v. Contracting Go., 159 N.  C., 28; Bell v. Power 
Co., 156 N.  C., 318; Vogh v. Geer, 171 N. C., 674; Sumner v. Telephone 
Co., 173 N.  C., 31; Gadsden v. Craft, ibid., 420. 

(1.58) 
W. L. MOORE ET AL. v. B. B. MERONEY AND WIFE, AND TOWN OF MURPHY. 

(Filed 23 December, 1910.) 

1. Cities and Towns-Streets-Roads-Corporate Limits-Control. 
When a public highway enters an incorporated town, or such town 

builds up on one already existent, it  usually follows that the highway, or 
so much thereof as is within the corporate limits comes under the regula- 
tion and control of the corporate authorities as a part of the public 
streets. 

2. Cities and Towns-Streets-Roads-Discontinuance-Legislative Powers- 
Compensation. 

I n  the absence of constitutional restraint, the authorities of an incor- 
porated town have power to vacate or discontinue a street or public way, 
but when such street has been once established they can do so only by legis- 
lative sanction expressly given or necessarily implied from powers which 
are so conferred, and then compensation must be made to abutting owners 
whose property is injured. 

3. Cities and Towns-Streets-Roads-Obstructions-Changes-Abutting 
Owner-Damages. 

When a change is made in its streets, or the street is discontinued by the 
authorities of an incorporated town by legislative sanction, a landowner, 
as a rule, is restricted to a claim for the damages arising therefrom to him. 

4. Cities and Towns-Streets-Roads-Changes-Legislative Authority- 
Taxpayer-Abutting Owner-Right of Action. 

When a change is made in a street by the authorities of an incorporated 
town, with or without legislative sanction, the change being recognized as 
valid, and acquiesced in by the general public, their action cannot be 
questioned in a civil suit of a private citizen by reason of .his being a 
general taxpayer of the town; but, if maintainable a t  all, it  can only be 
done by a landowner whose property is affected by the change, and who 
will suffer some peculiar and special injury by reason of it. 
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5. Cities and Towns-Streets-Roads-Dedication-Conduct-Ratification by 
Public. 

The incorporated town of M. altered the course of a portion of an old 
State road within its limits and substituted a broad, commodious street. 
At that time C. owned land on both sides of the old way, and was the only 
one whose property was affected. The property of C. abutted on the new 
street, and he made no objection, but by his fencing and other acts openly 
acquiesced in the change, inclosing the entire property, included the old . 
way and used it as his own. A part of this property was sold and con- 
veyed to plaintiff, who brings his action against the defendant, who 
bought the other part, to compel him to remove a house he had erected on 
the old road, and to compel the town to keep the old road open: Held, 
(1)the conduct of C. amounted to a dedication, and precludes plaintiff, 
who holds his title, and who purchased with knowledge of all the facts, 
from maintaining his action; ( 2 )  as to whether the public would be es- 
topped from questioning the substitution of the new way for the old by a 
period of acquiescence, qzccere. 

6. Cities and Towns-Streets-Roads-Deeds and Conveyances-Recitals- 
Boundaries-Rededication-Evidence. 

The plaintiff in his action seeks to compel defendant to remove as an 
obstruction a house he had erected in an oTd public road, within the cor- 
porate limits of the town, and the town to keep this road open. At this 
place the proper authorities of the town had changed the road to a new 
location, and the acts of plaintiff's grantor, binding upon plaintiff, 
amounted to a dedication of the new road in substitution of the old one. 
This new road, a t  the time, affected only the land of plaintiff's grantor, 
who was also the grantor to the defendant of the land whereon the ob- 
struction complained of was situated : Held, the fact that plaintiff's deed 
calls for the old road as a boundary was merely a matter of description, 
being copied from some old deeds made when conditions were different 
and did not amount to a rededication. 

7. Cities and Towns-Streets-Roads-Dedication-Ratitication-imitation 
of Actions-Evidence. 

The principle that an abandonment of a public way cannot be presumed, 
if a t  all, from nonuse, for any period short of twenty years, has no appli- 
cation where there has been a positive act of dedication and abandpnment 
on the part of the owner, accepted and acquiesced in by the public. 

(159) APPEAL from Joseph S. Adam,  J., a t  Spring Term, 1910, of 
C H ~ O K E E .  

The  principal purpose of the action was to compel the individual de- 
fendants, Meroney and wife, t o  remove the building from a n  old road, 
formerly used as  a public highway, causing a n  obstruction to  same, etc., 
and to compel the town of Murphy to keep it open. Defendants denied 
the obstruction, denied that  the road i n  question was a public way;  
claimed, further, tha t  plaintiff on  the facts i n  evidence hald no 
right to relief. Issues were submitted and responded to  by the (160) 
jury as follows: 
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1. Are the plaintiffs the owners of the land described in  the com- 
plaint ? Answer : Yes. 

2. Has the public an easement of a right of way for a public road over 
the Iand described in the complaint as the Turnpike Road? Answer: 
No. 

3. Did A. L. Cooper, by his deed in  trust to R. L. Cooper, dedicate 
the land described in  the complaint as the Turnpike Road to the public 
as a roadway? Answer : No. 

4. Did A. L. Cooper, by his deed in  trust to R. L. Cooper, convey a 
right of way over the land described in  the complaint as the Turnpike 
Road to R. L. Cooper, trustee, and his assigns? Answer: No. 

Judgment on the verdict for defenfdant and plaintiff excepted and 
appealed. 

E. B. NorveZl and Ddlard & Bell for plaintiff. 
W. X. Axley and Ben Posey for defendant. 

HOKE, J. I n  this case there was evidence tending to show that there 
was formerly an old road through the town of Murphy, N. C., and that 
i t  entered the central portion of the town on a slight curve; that some 
years ago (12 to 18) the town commissioners, whether with or without 
legislative authority was not shown forth in  evidence, altered a portion 
of this curve and substituted therefor a broad, commodious street, 
marked on the plat as Valley River Avenue and by which the central 
portion of the town was reached, this avenue being laid off and extended, 
the one portion a t  right angles with the other; that this new way, Valley 
River Avenue, has since been recognized by the authorities as being in  
lieu of the old road, and has been accepted by the public and is used by 
them as a satisfactory substitute for it. I t  further appeared in evi- 
dence that A. L. Cooper at  the time owned the land on both sides of the 
curve where the change took place, and was the only abutting owner 
whose property was affected, and this property abutted on the new way; 
that he acquiesced in  the change, fencing the property where the old road 

ran, building a barn in  the road itself and since using the same as 
(161) his private property, and that later he sold a portion of this land 

to defendant. The barn built by said Cooper having burned down, 
defendant improved the property, a part of such improvement being 
placed where Cooper's barn was, and later Cooper sold the remainder of 
the property to R.  I;.  cooper, trustee, who in turn sold and conveyeld to 
plaintiff. At the time of this conveyance the land in  question, contained 
in  the deeds, was fenced in  and claimed and owned as private property, 
and the Valley River Avenue was the public way recognized and used by 
the public insteqd of the old road. Upon these facts, and they have been so 
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accepted by the jury, we are of opinion that plaintiff has shown no 
valid claim to the relief which he seeks, to witj (1 )  that defendants 
Meroney and wife be required to remove the buildings from the old road ; 
( 2 )  that the defendant, the town of Murphy, be required to keep said 
streets at all times open, etc. 

When a public highway enters an incorporated town, or such town 
builds up on one already existent, i t  usually follows that the highway, or 
so much of it as is within the corporate limits, comes under the regula- 
tion and control of the corporate authorities as a part of the public 
streets. Elliott on Streets and Roads, sees. 415 and 416. I n  the' ab. 
sence of constitutional restraint, these authorities may have power to 
vacate or discontinue a street or public way, but when such street has 
been once established they can only do so by legislative sanction ex- 
pressly given or necessarily implied from powers which are so conferred, 
and then compensation must be made to abutting owners whose property 
is injured. Noose v. Carson, 104 N. C., 431; Chair Co. v. Henderson, 
121 Ga., 399. When a change of this kind has been made by legislative 
authority, a landowner, as a rule, is restricted to a claim for damages, 
and after i t  has taken place, by the direction of the town government, 
with or without such authority, the change being recognized as valid and 
acquiesced in by the general public, its action cannot be questioned in a 
civil suit of a private citizen by reason of his position as a gen- 
eral taxpayer of the town. Such a suit can be maintained, if at (162)' 
all, only by a landowner whose property is affected by the change 
and which will suffer some peculiar and special injury by reason of it. 
Trotter v. Franklin, 146 N.  C., 554; Pedrick v. R. R., 143 N. C., 485;  
Dodge v. R. R., 43 N. J. L., 354; City v. Union Building Assn., 102 Ill., 
379. From this, we think, it follows that when a litigant is precluded 
from bringing his suit, in the only position or right by which it could be 
successfully maintained, his action must necessarily fail. I n  the present 
case, at the time the old road was discontinued and Valley River Avenue 
substituted, A. L. Cooper owned the land on both sides of the old way, and 
so far as the evidence discloses, he was the only owner whose property was 
in  any way affected. This property abutted on the new street, and A. L. 
Cooper not only made no protest, but he openly acquiesced in the change, 
fencing up the entire property and claiming and using it as his own. 
He even built his barn in the old road. So far as he was concerned, his 
conduct amounted to a dedication of the new for the old way, and while 
matters were in this shape he sold a portion of the lan,d to defendant 
Meroney, who improved it, placing his building in the precise place 
where A. L. Cooper's barn had been, ?nd the remaining portion was sold 
and conveyed to plaintiff, who bought, with full notice of existent condi- 
tions. Plaintiff's property was regarded and treated as a back lot when 
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he bought it. The action of A. L. Cooper, his grantor, amounted to a 
dedication of the new for the old way, and he was undoubtedly pre- 
cluded from maintaining such a suit as this, and plaintiff, who holds A. 
L. Cooper's title and can only proceed as such owner, should likewise be 
precluded. On the facts disclosed, there is high authority for the posi- 
tion that the public would be estopped from questioning the substitution 
of the new way for the old. Brockhausem v. Bockland, 137 Ill., 547; 
Lyle v. Lesia, 64 Mich., 16. But, however this may be, we are clearly of 
q in ion  that a private owner should not be heard to complain.' This 
position is in no way affected by the fact that plaintiff's deed calls for 
the old road as one of the boundaries; the entire facts being fully known 
and the abandonment of the old and use of the new way being, at the 

time, recognized and acquiesced in by plaintiff's grantor and all 
(163) others, the call of plaintiff's deed referred to was simply intended 

as a matter of description; i t  was only a copy from some of the 
old deeds, made when conditions were different, and did not amount to 
a rededication. Church v. Dula, 148 N .  C., 262. There is nothing here 
said which militates in any way against the decision of Grump v. Mirns, 
64 N.  C., 767, a case which only holds that an abandonment of a public 
way cannot be presumed, if at all, from nonuser, for any period short of 
twenty years-a position which has no application where the evidence 
shows a positive act of dedication and abandonment on the part of the 
owner, accepted and acquiesced in by the public, a distinction recognized 
in that case and repeatedly affirmed with us. TGe  v. Whitaker, 146 
N.  C., 374. There is no error, and the judgment will be affirmed. 

No error. 

Cited: Raleigh v. Durfey, 163 N.  C., 161; Threadgill v. Wadesboro, 
170 N. C., 642; 

IN RE TINNER HOLLEY. 

(Filed 23 December; 1910.) 

1. Habeas Corpus-Children-Appeal and Error-Procedure. 
Except in cases concerning the care and custody of children, there is no 

appeal from a juldgment in habeas corpus proceedings. Revisal, see. 1854. 

2. Habeas Corpus-Supreme Court-Certiorari-Review-Procedure-Consti- 
tutional Law. 

In haheas corpus proceedings wherein upon the hearing are involved 
questions of law or legal inference, and judgment is a denial of a legal 
right, it may be reviewed by the Supreme Court by virtue of the Consti- 
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tution, Art. IV, see. 8, under the power given to this Court "to issue any 
remedial writs necessary to give it general supervision and control over the 
proceedings of inferior courts." 

3. Same-Appeal and Error. 
The remedy given under the constitutional power conferred upon the 

Supreme Court to review a judgment in habeas corpus proceedings in mat- 
ters not involving the care and custody of children, Constitution, Art. IT, 
see. 8, shall only be exercised by certiorari, and the jurisdiction cannot be 
acquired by appeal upon exception and error assigned. 

4. Habeas Corpus-Certiorari-Supreme Court-Review-Record-Final 
Judgment-Evidence-Interpretation of Statutes. 

I n  habeas corpus proceedings, where i t  appears from the application for 
certiorari in the Supreme Court, or the documents annexed thereto, that 
the petition is determined under a final judgment of a competent tribunal, 
the writ will be denied in the Supreme Court; and when such fact' is dis- 
closed on the hearing the petition must be remanded. Revisal, see. 1822 
(2),1827,1848 (2) .  

5. Same-"Final Judgment7'-Definition-Words and Phrases. 
The term "final judgment or decree of a competent tribunal" wherein the 

Supreme Court will not issue a ceetiorari to review a judgment entered 
in habeas corpus proceedings, refers only to judgments authorized by the 
law applicable to the case in hand; and when i t  appears from an  inspec- 
tion of the record proper and the judgment itself that the court had no 
jurisdiction of the same and was manifestly without power to enter the 
judgment or to impose the sentence in question, there is no final sentence 
of a competent tribunal. 

6. Habeas Corpus-Certiorari-Supreme Court-idcompetent Jurisdiction"- 
Definition-Words and Phrases-Interpretation of Statutes-Constitu- 
tional Law. 

The term, "competent jurisdiction," used by the Revisal, see. 1822, in 
making an exception to the power of this Court to review a judgment in 
habeas corpus proceedings, means that where a committed criminal is de- 
tained under a sentence not authorized by law, he is entitled to be heard, 
and where, though authorized in kind, i t  extends beyond what the law ex- 
pressly permits, he may be relieved from further punishment after serv- 
ing the lawful portion of the sentence; and a different construction would 
render the statute unconstitutional. 

7. Habeas Corpus-Supreme Court-Certiorari-Jurisdiction-Value of Goods 
Stolen-Sentence-Burden of Proof-Indictment-"Aggravation"-11Har- 
dened Offenderv'-Interpretation of Statutes. 

I t  appeared in the record in this case that defendant, suing out a cer- 
tiorari in the Supreme Court in habeas corpus proceedings, was sentenced 

. for a term of five years, of which he has served eighteen months; that he 
had been indicted for stealing goods to the value of $10; that theretofore 
he had, on separate occasions, been convicted for shooting a man, for re- 
tailing, and for larceny, in all of which judgment was suspended, but all of 
them had gone off the docket; that in the present proceedings the judg- 
ment cited the former convictions and that it had been made to appear 
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that the stolen goods were worth between $250 and $300. It was con- 
tended by petitioner that under our statutes, Revisal, secs. 3500, 3506, a 
sentence for more than one year is illegal: Held, (1) .the amount alleged 
in the bill of indictment (here $10) is not conclusive on the question df 
punishment; (2) the amount or value of the stolen property is not now 
an essential ingredient of the crime of larceny, and it is only a matter of 
amelioration of the punishment, to be raised and determined at the in- 
stance of defendant as an issue of fact on the trial; and therefore there 
is no indication on this record and judgment that the sentence was not 
within the power of the court that imposed it ;  (3) that the record and 
judgment showed a case "of much aggravation or of hardened offenders," 
where, in the discretion of the court, a sentence not exceeding ten- years 
may be imposed. 

8. Larceny, Petty-Punishment-Interpretation of Statutes. 
At common law petty larceny was regarded as an infamous offense and 

subject to corporal punishment; and except as modified by Revisal, secs. 
3500, 3506, the punishment would, in all cases, be imprisonment for not 
less than four months nor more than ten years. Revisal, secs. 3292, 3293. 

CERTIORARI to review proceedings from GUILFORD in habeas corpus, 
heard before Associate Just ice  W a l k e r ,  at chambers, in Raleigh, on De- 

cember 12, 1910. 

(165) On the hearing i t  was made to appear: That at  June Term, 
1909, i n  the criminal court of GUILFORD, the petitioner was tried 

and convicted upon an ordinary indictment for larceny of some clothing 
from the Southern Railway Company, and in  which indictment the value 
of the goods stolen was alleged to have been $10, certified copy of said 
indictment, No. 131, being set out in  the petition for writ of habeas cor- 
pus hereunto attached. I n  pronouncing sentence for this offense the fol- 
lowing record was made by Long ,  J. 

"It having been made to appear in  this case that the goods stolen were 
worth between $250 and $300, and the defendant, Tinner Holley, having 
been convicted in No. 10 of shooting a man and in  No. 97 of retailing, 
and in  No. 100 of larceny, on this docket, i t  is adjudged by the court that 

the defendant be imprisoned in the county jail for a term of five 
(166) years and assigned to work during imprisonment on the public 

roads of Guilford." 
Judgment was suspended in  No. 10 for shooting a man, in 97 for re- 

tailing, and i n  No. 100 for larceny; but all of these cases have gone off 
the docket, and neither these cases nor any others are on the criminal 
docket of Guilford County against the petitioner, as appears from the 
record hereunto attached. At  the conclusion of the June Term, 1909, 
of the criminal court, the petitioner began the service of his term upon 
the roads of Guilford County, and from that time until now petitioner 
has been and still is upon the roads of Guilford Count:; except for the 
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last month, when he has been removed to the Guilford County jail on 
account of illness. 

Upon these facts there was judgment that the prisoner be not dis- 
charged, and he was thereupon remanded and is now hel,d in 
custody under the sentence. Thereupon a writ of certiorari was issudd 
from this Court, in review of the proceedings and judgment, formal ap- 
plication therefor having been duly waived. 

Attorney-General for plaintiff. 
S tern  d2 Stern and Hudson & Swif t  for defendant. 

HOKE, J., after stating the case: Our statute law has made no pro- 
vision for appeal from a judgment in habeas c o r p s  proceedings, ex~ept 
in cases concerning the care and custody of children. Revisal, sec. 1854. 
Therefore i t  is, that when on such a hearing a question of law or legal 
inference is presented, and the judgment therein involves the denial of a 
legal right, i t  may be reviewed by certiorari, under and by virtue of the 
power conferred on this Court by the last clause of section 8, Article IV, 
of our Constitution: "And the Court shall have power to issue any 
remedial writs necessary to give i t  general supervision and control over 
the proceedings of the inferior courts." This has been expressly held 
with us in several decisions, as in S .  v. Herndon, 107 N.  C., 934; 8. v. 
Miller, 97 N. C., 451; S .  v. Lawrence, 81 N. C., 522, and the procedure 
in the present case has been very properly made to conform to this rul- 
ing. The cause, then, being regularly before us, our statute on 
habeas c o r p s  contains, among others, the following provisions, (167) 
as more directly relevant to the question presented: 

"Sec. 1822. Application to prosecute the writ shall be denied in the 
following cases (subsec. 2) : where persons are committed or detained 
by virtue of the final order, judgment, or decree of a competent tri- 
bunal of civil or criminal jurisdicti~n or by virtue of an execution is- 
sued upon such final order, judgment, or decree, etc." 

"Sec. 1827. Any court or judge, empowered to grant the writ, to 
whom such application may be presented, shall grant the writ without 
delay, unless i t  appear from the application itself or from the documents 
annexed that the person applying or for whose benefit it is intended, is 
by this chapter prohibited from prosecuting the writ." 

"Sec. 1848. I t  shall be the duty of the court or judge forthwith 
to remand the party, if i t  appear that he is detained in custody, 
either . . . (subsec. 2) : By virtue of the final judgment or decree of 
any competent court of civil or criminal jurisdiction or of execution is- 
sued upon such judgment or decree." 

A perusal of these sections quoted will show that where it appears from 
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the application itself or the documents annexed thereto, that the peti- 
tioner is held under a final judgment of a competent tribunal, the writ 
will be denied, and when such fact is disclosed on the hearing, the peti- 
tioner must be remanded. I n  construing this term, "final judgment or 
decree of a competent tribunal," i t  has come to be well understood that 
the exception refers only to judgnients warranted by the law applicable 
to the case in  hand, and where i t  appears from an inspection of the 
record proper and the judgment itself that the court had no jurisdiction 
of the causg and was manifestly without power to enter the judgment or 
impose the sentence in  question, in such case there would be no final 
sentence of a competent tribuna1,'and the exception established by the 
statute does not obtain. S. v. Queen, 91 N.  C., 659 ; People  v. Lipscomb,  
60 N .  Y., 5 5 9 ;  In, re  Szuan,, 150 U. S., 637; Bz p a r k  Lange,  85 U. S., 

163; In  r e  Lackey ,  6 S .  Dakota, 526. To hold otherwise mould in 
(168) effect subject this great writ-the most important, perhaps, in our 

system of government, having its origin long prior to 3Iagna Charta 
-to a question of form and.procedure and render i t  of little avail for the 
relief of a citizen imprisoned contrary to the law of the 1and.The lawmak- 
ers no doubt had this interpretation in  view when they used the words 
"competent tribunal," and if they had intended otherwise the provision 
would hare been unconstitutional, for the writ of habeas corpus, as un- 
derstood and acted on, has prominent place in  our organic law. Article 
I, section 18. I n  recognition of this principle, i t  has been frequently 
held that where a convicted criminal is detained under a sentence not 
authorized by law, he is entitled to be heard, and when, though author- 
ized in  kind, i t  extends in  duration beyond what the law expressly per- 
mits, after serving the lawful portion of the sentence, he may be relie~red 
from further punishment, the excess being considered and dealt with as 
void. F. X. v. P ~ i d g e n ,  153 U. S., 48; Ex parte E r d m a n ,  88 Cal., 579. 

While the right to relief in the cases indicated is clear, i t  is well 
recognized that in a hearing on habeas c o r p m  in the proper acceptation 
of the term, the Court is not permitted to act as one of errors and appeals, 
but the right to afford relief arises only when there is manifestly a lack 
of power to impose the sentence complained of. As held in  Pridgeqz's 
case, supra,  "Upon a writ of habens corpus, the inquiry is not 
addressed to errors, but to the question whether the proceedings 
and judgment are nullities, and unless i t  appears that the judg- 
ment or sentence under which the prisoner is confined is void, he is not 
entitled to his discharge; and in  People  v. Lipscomb,  supra,  A l l en ,  J., 
delivering the principal opinion, said: "If there was no legal power 
to enter the judgment or decree or issue the process, there was no com- 
petent court, and consequently no judgment or process. All is corarn non, 
judice and void." And again, "In other words, upon the writ of habeas 
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corpus the court could not go behind the judgment, but upon the whole 
record the question was whether the judgment was warranted by the law 
and wi.thin the jurisdiction of the court." Except in the exercise of 
appellate power of some supervising tribunal, this position is uni- (169) 
formly observed. I t  would produce inextricable confusion to permit 
one judge of equal and concurrent jurisdiction to question and interfere 
with the final judgments of another or to deal with such hearings on any 
other principle. And in determining this question of power the Court is 
confined,as heretofore stated, to the record proper and the judgment itself. 
I t  is not permitted that the testimony or the rulings thereon should be 
examined into nor that matters fairly in the discretion of the presiding 
judge should be reviewed or that judgments erroneous in the ordinary ac- 
ceptation of the term should be questioned. The hearing is confined to 
the record, and judgment and relief may be afforded only when on the 
record itself the judgment is one clearly and manifestly beyond the power 
of the court, a statement of the doctrine supported in numerous and au- 
thoritative decisions here and elsewhere. Ex parte McCown, 139 N.  C.. 
95 ; I n  re Schenck, 74 N. C., 607 ; In re ~wam,i50  U. S., 637; In re coy: 
127 N. C., 731. 

Applying the principle, and under our decisions directly relevant to 
the charge contained in the bill of indictment, the judgment of Associate 
Justice Walker remanding the prisoner was clearly correct. Our statutes 
applicable to the punishment for larceny and controlling on the question 
presented are as follows, section 3500: "All distinctions between petit 
and grand larceny, where the same hath had the benefit of clergy, is 
abolished, and the offense of felonious stealing, where no other punish- 
ment shall be specifically prescribed therefor by statute, shall be 
punished as petit larceny is: Provided, that in cases of much ag- 
gravation or of hardened offenders, the court may, in its discretion, sen- 
tence the offender to the State's Prison for a period not exceeding ten 
years." And section 3506 : "In all cases of larceny, where the value of 
the property stolen does not exceed $20, the puniskment shall, for the 
&st offense, not exceed imprisonment in the State's Prison or common 
jail for a longer term than one year. If the larceny is from the person 
or  from the dwelling by breaking and entering in the daytime, this sec- 
tion shall have no application. I n  all cases of doubt, the jury shall, in 
the verdict, fix the value of the property stolen." Construing the 
last selction, the Court in S. v. Harris, 119 N. C., 811, held as (170) 
follows : 

1. The act of 1895 (chapter 285) does not make it necessary that an 
indictment for the larceny of a sum less than $20 should charge the tak- 
ing from the person or from a dwelling-house in the daytime. 

2. The general rule as to the form of statutory indictments is that i t  
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is not requisite, where they are drawn under one section of the act, to 
negative an exception contained in  a subsequent distinct section of the 
same statute. 

3. On a trial for larceny ia the Superior Court the fact that the  
amount stolen was less than $20, and that the taking was neither from 
the person nor a dwelling-house, is a matter of defense which i t  is in- 
cumbent on the defendant to show in  diminution of the sentence. 

4. Where, i n  the trial of an indictment for larceny, there is a dispute 
about the value of a thing taken, i t  is incumbent on the defendant to de- 
mand a finding upon that subject by the jury. 

I t  will thus appear that the amount or value of the property is not 
now an  essential ingredient of the crime of larceny in  this State, nor does 
the statement of such value in  the bill conclude on the question of pun- 
ishment. I t  is only a matter i n  amelioration of the punishment, to be 
raised and determined a t  the instance of the defendant and as an issue 
of fact, and therefore there is no indication on this record and judgment 
that the sentence was not within the power of the court that imposed it. 
Apart from this, petit larceny at common law was regarded as infamous. 
and subject to corporal punishment. S. v. Rent, 65 N. C., 311; S. v. 
Ratts, 63 N. C., 503; S. v. Keiarzey, 61 N.  C., 481; Battle's Revisal, ch. 
32, sec. 29, and except as modified by the sections quoted, the punishment 
would, in  all cases, be not less than four months nor more than ten years. 
Revisal, secs. 3292, 3293. Referring the question of punishment, however, 
to the sections more directly opposite, 3500 and 3506, i t  is evident that 

the last section, 3506, was only designed and intended to apply to 
(171) petty offenders and to first or early offenses, and, when taken in  

connection with the proviso in section 3500, "Provided/, that i n  
aggravated cases or of hardened offenders the court may, in  its discre- 
tion, sentence the offender to the State's Prison for not less than four 
months nor more than ten years7' (changed to roads by statutes applica- 
ble), we think, even if i t  were a question now open to investigation, thac 
on the facts as found by the court the sentence imposed on the prisoner 
was fully warranted by law. This position finds substantial approvaI 
i n  the recent case of S. v. Shuford. 152 N .  C., 809, in  which Associate 
Justice Walker, in  closing the opinion, said: "We think i t  would be giv- 
ing a strained construction to section 3506 if we should hold that a larce- 
ny committed by breaking and entering a dwelling-house i n  the night- 
time cannot be punished by imprisonment for more than one year, and 
that larceny from the person, or by breaking and entering in  the day- 
time may be punished by a much longer imprisonment. Revisal, sec. 3500, 
provides in  r e g a d  to the punishment of larceny, that in cases of aggra- 
vation or of hardened offenders, the court may, in  its discretion, sentence 
the offender to the State's Prison for a period not exceeding ten years." 
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Nor  is i t  in  conflict with the decision of the Court in  8. v. Davidson, 
124 N. C., 839, to which we were cited by counsel. I n  that case the 
value of the property stolen was less than $20, and, on the facts, in order 
to sustain a sentence greater than imprisonment for one year, it was 
necessary to show a former conviction for a like offense, and i t  was held 
that in  such case i t  was necessary that the former conviction should be 
alleged in  the bill of indictment and proved on the trial. That ruling 
was in accord with a line of precedents made at  a time when a conviction 
for  a second offense, in  many cases, changed and greatly increased the 
character of the punishment, some of them requiring the imposition of 
the death penalty, and the fact that the principle indicated was recog- 
nized by statute (Revisal, sec. 3249, Code, sec. 1187) was allowed much 
weight. We think, however, that the case as a precedent should be con- 
fined to the facts there pqesented and should not apply or be allowed to 
control where, as in this case, i t  clearly appeared that the property was 
largely more than $20 in value, to wit, from $250 to $300, and 
that the defendant was a "hardened offender," bringing the ques- (172) 
tion of punishment within the provisions of section 3500 of the 
Revisal. 

There is no error, and the judgment is 
Affirmed. 

MANNING, J., dissenting: I concur in  the opinion of the majority of 
the Court, that the petitioner has invoked the proper remedy to have the 
legality of his imprisonment inquired into. Upon a bill of indictment 
charging the petitioner with the larceny of goods and merchandise of the 
value of less than $20, the petitioner was tried and convicted. The judge 
sentenced him to serve a term of five years on the public roads of Guil- 
for'd County. H e  prosecuted no appeal from that judgment, and before 

A seeking his discharge from the punishment, in  excess of 12 months, he, 
after having served a term of 18 months, applied to this Court for the 
writ of certiorari in the nature of and as a substitute for an appeal. This 
Court denied him relief by this writ. The petitioner then sued out the 
writ of habeas corpus; and the legality of the sentence pronounced upon 
him by Judge Long is the only matter of inquiry. It seems to me this , 
Court, in  S. v. Da~>id.son, 124 N .  C., 839, has determined that the peti- 
tioner is entitled to his discharge. I n  that case the Court said: "The 
Code, sec. 1187 (Revisal, see. 3249)) prescribes that when a second-con- 
viction is punished with other or greater punishment than for a first 
conviction, the first conviction shall be charged in the manner therein 
set out, and what proof shall be sufficient evidence thereof, When the 
property stolen is charged of less value than $20 (or when charged a t  
more than that value, if it is found by the jury to be of less value than 
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$20) no punishment greater than one year's imprisonment can be in- 
flicted, unless i t  is charged in  the indictment that the defendant has been 
formerly convicted of larceny, except that, should the proof show that the 
larceny was from the person or breaking and entering a dwelling-house 
in  the daytime, the defendant cannot claim the protection of this statute, 
and hence i t  i s  not necessary to charge in  the indictment the manner of 

the larcenv." 
(173) I n  the present case the larceny was not committed in  one of 

the excepted ways, i. (z., from the person or by breaking and enter- 
ing a dwelling-house in  the daytime. His  Honor does not make any such 
finding, nor does he base his judgment upon any such fact. His judg- 
ment is rested upon a finding of the value of the stolen property to be in 
excess of $20 (and this finding is made by the judge and not by the 
jury), and upon the conviction of the petitioner of other offenses at the 
same term of the court. The omission of the indictment to charge the 
conviction of a previous larceny would prevent a punishment based up011 
a second conviction. S.  v. Daeidson, suprw; Revisal, see. 3249. As the 
indictment charged the qalue of the stolen property to be less 
than $20, why should the defendant ask for a finding by the jury that 
this allegation of the State was untrue? The value of the stolen proper- 
ty was not involved; the State in the indictment fixed i t ;  the defendant 
asked no finding to confirm what the State alleged or to enhance the 
value of the stolen property, so as, if convicted, to increase his punish- 
ment. I cannot believe the Legislature intended any such result. I t  is 
undoubtedly true that, under the statute, the value of the stolen property 
does not change the character of the crime; i t  is a s  much larceny to steal 
property of the value of $5 as i t  is to steal property of the value of $20 
or more. The Legislature has, however, deemed i t  wise to make the pun- 
ishment upon conviction determinable by the value of the stolen proper- 
ty ;  and it had the unquestioned power to do so. 

This decision is the more important for i t  i s  not clear what effect i t  
may have upon the acts establishing inferior criminal courts for certain 
cities, towns, and counties in  the State, in which the larceny of goods of 
the value of less than $10 is made a petty misdemeanor. Under these 
acts, which have been sustained by several decisions of this Court, the 
value of the stolen property determines not only the punishment that can 
be legally inflicted, but also the grade of the crime. The Legislature, in  
passing the act i n  1895, incorporated a provision which enabled the de- 
fendant to call in  question the value of the stolen property as charged in  
the indictment ; but this was obviously done for the benefit of the defend- 

ant  where the value was charged to be in  excess of $20. I n  that 
(174) case the defendant, if he controvert the value, may have the jury 

(not the judge' determine as a fact, and so find, the value of the 
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property. I n  my opinion, the petitioner, having served the maximum 
punishment prescribed by the statute, should be discharged. 

WALKER, J., did not  sit on the hearing of this appeal. 

Cited:  8. v. Webb, 150 N. C., 430; I n  re Ninson, 156 N.  C., 251; 8. v.  
Xmith, 157 N. C., 585; 8. v. Bunn,  I59 N. C., 471;. I n  re Wiggins, 165 
X. C., 458; X. v. Bunaette, 173 N. C., 739. 

MARY WALSH ET BL. v. ZEB BURLESON ET AL, 

(Filed 14  December, 1910.) 

1. Appeal and Error-Original Transcript-Filing-Requisites. 
A motion for certiorari based upon allegation that the judge had not 

settled the case on appeal, without laches on the part of appellant, will 
not ordinarily be granted when the appellant has not caused to be docketed 
the transcript of the record proper as the foundation for the motion. 

2. Same-Excusable Neglect-Clerk's Fees-Undertaking-Settled by Judge. 
The right to appeal is not an absolute right, for the appellant must 

comply with the conditions prescribed for its prosecution; and when he 
seeks to excuse his laches in not having the original transcript filed "by 
reason of lost papers, or for any other good cause,'' alleging that the judge 
had the papers and had not duly settled the case, and it appears by 
affidavit of the clerk and judge and others that the papers had been per- 
mitted to remain in the clerk's office without payment to him of his fees 
or filing an appeal bond, the appeal will be dismissed. 

APPEAL by defendants from Pell, J., a t  the April Term, 1910, of 
MITCHELL. 

On  motion of defendants to recall writ of certio~ari  and to dismiss the 
appeal. 

A. C. Avery for plaintiffs. 
8. J. Ervin,  IT. C. ATezulaa-nd, and Jd. L. Wilson for defendants. 

CLARK, C. J. This action was tried a t  J u l y  Term, 1910, of (175) 
MITCHELL. When the district to which i t  belongs was reached a t  
this term, the appellant moved for  a certiorari because the case on ap- 
peal had not been settled by the judge without any laches on the par t  of 
the appellant. 

The  uniform holding of this Court has been that  a certiorari will not be 
granted i n  such case unless the appellant has docketed the transcript of 
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the record proper as the foundation of the motion. S. v. Freeman, 114 
N.  C., 872; Hayizes v. Coward! 116 N.  C., 840; Brown v. House, 119 
N. C., 622; Shober v. Wheeler, ib., 471 ; Guano (70. v. Hicks, 120 N. Q., 
29; Burrell v. Hughes, 120 N.  C., 277; Xorwood v. Pratt, 124 N. C., 
745; Worth v. Wilmington, 131 1. C., 532; 8. v. Telfubr, 139 N. C., 
555; Xlocumb v. CgmtrwAion Co., 142 N .  C., 350; Pittman v. Ilirnber- 
ly, 92 N. C., 562, and numerous other cases. I n  Bzrrrell v. Hughes, 
120 N.  C., 279 ; the Court said: "There are some matters a t  least which 
should be deemed settled, and this is one of them." That case cites many 
others, and has often been cited and approved since. 

The only exception to the requirement that a transcript of the record 
proper must be docketed, as a basis for a certioravi, is that when "By 
reason of the loss of papers, or for any other good cause, the transcript 
of no part  of the record can be docketed at  the first term of the Supreme 
CourtAfo11owing the trial below, that fact should appear by affidavit and 
a certiorari asked for, supplemented by a motion below to supply the pa- 
pers." Parker v. R. R., 121 N. C., 501, and numerous cases there cited ; 
No~wood v. Pratt, 184 N.  C., 747. The mover for the certiorari in  this 
case filed an affidavit "on information and belief," the case being from 
another county, as an excuse for failure to procure the record proper, 
that the papers in  the cause had been in  the hands of the judge, and 
henoe a transcript thereof could not be had from the clerk. Upon the 
issuance of the certiorari, the appellee's counsel promptly moved to re- 
call the writ setting forth that no notice had been issued to him that the 
certiorari would be asked for;  that he had notified appellant's counsel 
that if such motion were made he would oppose it because no transcript 

of the record proper had been certified to this Court, and, fur- 
(176) ther, that the papers in  the cause had remained in  the derk's 

office all the time, and were still there, and that no appeal bond 
had been executed. The clerk of the court returned to the certiorari that 
all the records i n  the case had remained in  his office ever since the trial, 
that no fees had ever been paid him for a transcript of the record, nor 
had any request been made by appellant that he should certify the 
record proper to the Supreme Court, nor has any appeal bond been given 
or filed in  his office. The judge himself certifies that the papers in the 
cause had never been in his hands and that he had not settled the case on 
appeal, but had been forced to delay settlement by reason of not having 
received said papers. I t  appears from this that the appellant is without 
any excuse for not having filed a transcript of the record proper in this 
Court; that he did not give the appeal bond, and that the delay in set- 
tling the case was owing to his not having sent the papers to the judge. 

Under these circumstances, the motion of the appellee to dismiss the 
appeai must be granted. I t  can make no difference that the case on ap- 
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peal m a y  have since been settle$ by the judge. The  right  to appeal i s  
not a n  absolute right, but the appellant must comply with conditions, 
upon which a n  appeal can be prosecuted. Appellees have rights which 
must be respected. T o  permit the case to be docketed now would-delay 
the appellant six months i n  the argument of his case. A delay of justice 
may be, and often is, a denial of justice. The appellant did not  docket 
the  record i n  time, and the motion of the appellee to dismiss must be 
allowed. 

Appeal dismissed. 

Cited: Caudle v. Mowis, 158 N. C., 596. 

I STATE v. THE COLONIAL CLUB. 

I (Filed 14 December, 1910.) 

I: Spirituous Liquors-Penalty Statutes-Construction. 
The statute prohibiting the sale of spirituous, etc., liquors is a penal 

one, strictly to be construed, and the meaning of the words employed of 
"precise legal import, both a t  law and in equity," will not be extended .to 
include an unexpressed but presumed intention of the Legislature. 

I 
2. Same-"Sale7'-l ntent. 

The words "sale" or "sell," used in the general prohibition law, have a 
well-known legal signification, and in the absence of anything to the con- 
trary appearing in the statute, that signification is assumed to be the one 
intended. 

3. Same-Consideration. 
In  order to constitute a sale within the meaning of the general prohibi- 

tion law, there must be a transfer upon a valuable consideration of the 
absolute or general property in the spirituous liquor alleged to have been 
sold contrary to law. 

I 4. Same-Interpretation of Statutes-Gratuitous Bailee-Commingling of  
Goods-Principal and Agent-Special Verdict-Intent. 

Upon the trial of the defendant club for the sale of spirituous liquor 
contrary to the general prohibition law, it appears by special verdict that, 
under an existing arrangement for all members, one of its members made 
an order for beer in bottles on a dealer beyond the State, directing that it 
be shipped to him in care of the defendant, handing the steward of the 
club the amount of the order in money, and which the club remitted the 
dealer by its check on its bank account. The beer was received by the 
manager of the club and commingled with the bottled beer of other mem- 
bers, and furnished to the member according to a general system of 
checking used by the club, until the number of bottles ordered was gone. 
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The club did not solicit these orders : Held, (1) under this arrangement 
- the title to the beer did not vest in the club; ( 2 )  ordering the beer from 

beyond the State was not an illegal act, the club acting as the agent of the 
member and the title to the beer did not vest in the club (Rev., see. 3534) ; 
(3) the club rendering the service without compensation was a gratuitous 
bailee, having only a qualified interest, and the fact that the bottles of 
beer of one member were commingled with those of the others kept by the 
club as such did not render the transaction a sale; (4) the facts in this 
case did not constitute the club the agent of the vendor in another State; 
(5) as the special verdict did not find the intent, its existence may not be 
presumed by the court. 

CLARK, C. J., and HOKE, J., dissenting. 

(178) APPEAL from Long, J., at September Term, 1910, of MECKLEN- 
BURG. 

The indictment of defendant contains three counts, to wit: 
First Count. That the defendant solicited orders for intoxicating li- 

quors within the borders of Mecklenburg County, contrary to law. 
Becond Count. That the defendant sold and retailed spirituous and 

malt liquors to some person to the jurors unknown. 
Third Count. That the defendant kept on hand for sale more than 

2% gallons of spirituous liquors in  the county of Mecklenburg, contrary 
to law. 

The defendant pleaded not guilty. The jury rendered the following 
special verdict : 

"The Colonial Club is a corporation duly created and organized under 
the laws of the State of North Carolina, the charter of said club being 
date& 22 June, 1904, a copy of which charter is hereto attached, and 
a copy of the by-laws of the said club is hereto attached; that  said club 
has its club-rooms in  a commodious building at the corner of North Try- 
on and East Fifth streets, i n  the city of Charlotte, N. C. There are 180 
members of said club; the initiation fee is $10 and the quarterly dues 
$6 ; nobody but men can join the club, and' they must be over 21 years of 
age. That said club has a manager who stays a t  said club-rooms most 
all his time, and also has a president and board of directors and treas- 
urer. That said club keeps on hand a book, with order blanks for lager- 
beer, a copy of which is hereto attached. The order blank has a stub 
and corresponds with the number on the order; said stub is kept by the 
club, and when an order is made a memorandum is made on the same 
number as the order blank is on the stub, showing substantially the same 
as on the order blank, a copy of which stub is hereto attached. These 
books, with the order blanks, are paid for by the club, but no officer of 

the club actually solicits a member to make the order. When the 
(179) order is made by the member of the club, the money for the order 

is given to the manager of the club, and the manager turns the 
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money over to the treasurer of the club. The treasurer of the club has a 
banking account, in which he banks the money received by him and sends 
the order on the liquor house, with the check of the club for the 
amount received from the member, and the liquor is sent to the member 
i n  care of the club; that the club makes no charges to the members and 
gets no profits out of the transaction. That a t  the time the beer was re- 
ceived by the club (if the order was for begr), the manager would give 
the member a book, with the same number on i t  as was on the order 
blank and on the stub, and if the order was for 12  dozen bottles of beer, 
the book would contain 12 dozen separate coupons. A copy of the kind 
of book issued is hereto attached. That the manager of the club kept and 
keeps a system of refrigerators, in  which all the beers are mixed with 
beer of other members of the club. I f  the club member wants a bottle 
of beer for himself and a friend, he hands the book, a copy of 
which is hereto attached, to the steward of the club, who would tear out 
as many coupons as bottles of beer ordered, and deliver to such member 
the number of such bottles of beer ordered, getting them out of the re- 
frigerators where it was mixed with the other beer of the other members 
of the club. That the liquor ordered by this club is only beer, and orders 
were sent out of the State of North Carolina. That this system of order- 
ing and delivering lager-beer was a t  times hereinafter mentioned and a t  
the time of finding this indictment carried on a t  the club's rooms in  the 
city of Charlotte by its manager and treasurer, under the directions of 
said club. That following these regulations of the club one of its mem- 
bers, a person to the jurors unknown, went to the club-rooms in  the city 
of Charlotte, on the ---- day of --------, 1910, paid the club's man- 
ager the sum of $8.50 and asked the manager to fill out one of the order 
blanks for 10 dozen pint bottles of lager-beer and forward same to a 
liquor house (a  person to the jurors unknown) i n  Richmond, Va., to be 
filled, which was done accordingly, and the club's check was also 
sent to the liquor house for the amount of the order, and the said (180) 
beer was shipped by the liquor house to the member in  Charlotte 
i n  care of the club, arriving on the ---- day of --------, 1910, was at  
once taken charge of by the manager and put in  the refrigerators and 
mingled with the beer of other members, and on the same day and for 
some days thereafter said club manager delivered bottles of lager-beer 
to said member out of the club's refrigerators, received from said mem- 
ber beer coupons in accordance with the club's regulations, and on until 
the member had received 10 dozen pint bottles of lager-beer as a beverage, 
all of which was willfully done in  the city of Charlotte in prohibition 
territory; neither the club nor its manager having at  any time any li- 
cense to sell lager-beer, and that said club was not the agerit of said 
liquor house from whom the beer was ordered any further than the fore- 
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going facts may as a matter of law make i t  the agent, and that the club 
received no profit for its connection with the transaction. 

"The jury for their special verdict say: 
"We find the foregoing facts; and) if on said facts the court is of the 

opinion that the defendant is guilty, then we find the defendant guilty 
as charged in  the bill ; and if the court be of the opinion that the defend- 
ant  is  not guilty upon such findings, then we find the defendant not 
guilty." 

The following is a copy of the ticket given to the member upon receipt 
a t  the club of the beer : 

Bohemian. 
C. C. No. 16798. 

Deliver one of the lot held for me. 
No. - - - - - - - - - - 

And the following is the copy of the order blank referred to in the 
special verdict : 

No. 3369. 

GENTLEMEN : Please ship me by --------------- as follows : 
....................................................... 
Ship care The 'Colonial Club. Yours truly, 

Upon the special verdict the court adjudged the defendant guilty, 
and imposed a fine of $500, and from its judgment the defendant ap- 
pealed. 

Attorney-General Bickett, George L. Jones, and Clarkson & Duks for 
the State. 

Cameron Morrison for defendant. 

MANNING, J. Chapter 71, Laws 1908, the State-wide prohibition act, 
having been approved by a majority of the voters of the State at  the 
special election held therefor, i t  is now unlawful for any person or per- 
sons, firm or corporation, to manufacture or in  any manner make or sell 
or otherwise dispose of for gain, a t  any place within the State, any spir- 
ituous, vinous, fermented or malt liquors or intoxicating bitters. 

I n  the disposition of this appeal we are not concerned with the manu- 
facture or in  any manner the making of the prohibited liquors. The 
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special verdict presents the question whether the facts found constitute 
a sale by the defendant or an otherwise disposition of the beer for gain. 
The words "sale" or "sell" have a well-known legal signification, and in 
the absence of anything to the contrary appearing in the statute, we must 
assume that they were here intended to have that signification. This is 
a generally accepted rule of statutory construction. Black on Intoxi- 
cating Liquors, sees. 403, 406; Patterson v. Galliher, 122 N.  C., 511; 
Adarns v. Tuwentine, 30 N.  C., 147; 8. v. Gupton, 30 N.  C., 271; S.  v. 
Barco, I50 N.  C., 792; 36 Cyc., 1114. The word sale is thus defined: 
LC A sale is a transmutation of property from one man to another in con- 
sideration of some price or recompense in  value." 2 Blk. Com., 446. "It 
is a transfer of the absolute or general property i n  a thing for a price in 
money." Benj. Sales, see. 1. "A sale is the passing of the title and pos- 
session of any property for money which the ,buyer pays or prom- 
ises to pay." Konavek v. State, 38 Tex. Crim. 44; 8. v. Law and (182) 
Order Club (Ill.), 62 L. R. A., 884; 7 Words and Phrases Judi- 
cially Defined, 6291 and 6292. I n  S. v. McMinn, 83 N. C., 668, an in- 
dictment for retailing without license, Judge Dillard, speaking for this 

. Court, said: "A sale is the transmutation of the property in a personal 
chattel from one to another on a quid pro quo, paid or agreed' to be 
paid, and such a change of property in  the retail of spirituous liquors 
by the small measure is usually effected by the delivery of the article 
and the payment of the price simultaneously; but i t  may be made in  
other modes. . . . To constitute a sale under the statute against re- 
tailing, there is no necessity for a manual separation and delivery of the 
parcel by the retailer to the customer, but i t  will be a delivery sufficient 
in  law if the keg, decanter, or other vessel be so placed or prepared as 
that the customers can or may, with the consent of the owner, draw for 
himself; and so, likewise, the price paid in completing the sale need not 
be paid' into the hands of the proprietor, but i t  will be equivalent if i t  
be depbsited for him i11 a place of his appointment." 8. v. liirlcham, 23 
N. C., 384; S. v. Bell, 47 N. C., 337; S. v. Sinzmom, 66 N. C., 622; X. v. 
Poteet, 86 N. C., 612; S. v. Taylor, 89 N. C., 577; 1 Mechem on Sales, 
see. 1. This learned writer says in  section 1: "The essential elements 
here involved are that there must be (1) a transfer, of (2)  the general 
or absolute title, to (3)  a specific.chatte1, for (4)  a price in  money or a 
consideration estimated in money. Sale is pregminently the transfer of 
the title." Again: "Sale means, moreover, the transfer of the absolute 
or general title. There may be other transfers, of limited interests, such 
as the right of possession or some specific property in  or lien upon the 
goods; but these, as will be seen, do not constitute a sale." So that, to 
constitute a sale, it being necessary that the facts found should prove 
a transfer of the absolute or general property in  the chattel, we think 
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they fail in  this case to show this essential element; and we think, also, 
there was an entire failure to show that the transfer was for any con- 
sideration whatever, presently delivered or promised. I f  there was no 
general or absolute property in the beer transferred to the defendant, 

there was no transmutation of title. Nor was i t  the agency se- 
(183) lected to work a change of title. We must have due regard to the 

fact that we are construing a penal statute and the rule of strict 
construction applicable to such statutes; nor do we feel warranted in  ex- 
tending the meaning of a word of "precise legal import, both at  law and 
in equity," to reach an unexpressed but presumed intention of the Leg- 
islature. The defendant, as the depository of the beer ordered by the 
member of the club unknown to the jurors, who ordered1 the beer and had 
it delivered in  his name and for his use to the defendant, was acting 
solely as the servant, agent, or bailee without hire for such member. The 
member made the order in  his own name, specified the quality and quan- 
tity, directed i t  to be shipped to him in  care of the defendant; the firm 
or person to whom the order was sent lived beyond the State; the beer 
was shipped as idirected, addressed to the person ordering i t  a t  Charlotte, 
and was delivered as directed, at  defendant's club-house. When or how 
did the title become vested in  the defendant? What right of property 
did i t  have in  it, and when and by what act? The delivery to defendant 
for the person ordering and in his name could certainly vest i n  it no 
right of property. Could any creditor of the club have seized it under 
execution, as the property of the club? I f  so, when did the ownership 
and title of the person who ordered it, paid for it, and to whom i t  was 
shipped, cease, and by what process known to the law was there a trans- 
mutation of his title? "The laws of this State have thus f a r  not made 
the purchase of whiskey a criminal, offense, when i t  is bought by the 
purchaser himself and for his own use. To bring one who procures 
whiskey for another under this statute (section 3534, Revisal) i t  will be 
noted that the sale by which i t  was procured must be illegal, and the law 
does not apply to cases where the sale is not illegal, or where our State 
legislation on the subject cannot apply to and affect the transaction. 
Such cases are not within the purview of the section referred to, Revisal, 
sec. 3534, but, as to them, the genera1 doctrine obtains, that in sale of 
whiskey, where one acts entirely as agent of the buyer, having no interest 
in  the whiskey, and taking no part i n  the sale as vendor, nor as his 

agent or employee, such person is not indictable under the laws 
(184) controlling the subject, as they now stand. 8. v. Smith, 117 

N. C., 809.)' 8. v. Whkenant, 149 N. C., 515. 
The rationale of this decision is obvibus; my own agent is not a ven- 

dor to me when he executes my order to buy as I direct, and delivers the 
property so authorized to be bought to me; he is but my representative, 
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there is no sale by him to me. The inere forwarding its member's money 
by its own check to the nonresident vendor was not an illegal act, nor 
did i t  vest the title to the beer in the defendant. I n  S. v. Lockyear, 95 
N. C., 633, the liquor furnished the members of the club (a  corpora- 
tion duly organized under the laws of this State) was purchased by and 
i n  the name of the corporation; the title to it was in the corporation, 
and when the corporation transferred any of i t  to a member or stock- 
holder, every element essential to constitute a sale was present. While, 
ordinarily, to constitute a sale (as in  the case of every simple contract) 
a consideration is necessary, the facts determinative of the transaction 
as a sale do not depend upon the adequacy of the consideration, and the 
fact, as in  the Lockyear case, that the liquor was furnished at  cost did 
not relieve the transaction from being a sale. So in  S. v. Neis ,  1 0 s  
N. C., 787, a case resembling, but upon the facts easily distinguishable 
from, the present case, the defendant (as steward of the club) held the  
liquors for the several members, not in  separate jugs or other vessels for 
each, but commingled in the same jugs and vessels, and received from 
each member the price of the liquor delivered to him as he wished a t  the  
rate of 10 cents per drink, and with the money so paid him he replen- 
ished the stock with other liquors and sold of them indiscriminately t o  
the contributing members at  the stated price. It is clear, therefore, that  
the purchasing member did not have the sole property in  the whiskey 
delivered to him, and that the sum paid was the price, a t  least, of t h e  
interest of the others in it, and that the defendant was the agent author- 
ized to make the sale and receive the price ; and this being done in  terri- 
tory where a sale was prohibited, i t  was violation of law. So this Court 
said: "Before the transaction, the money was solely his and the liquor 
belonged to several. By virtue of the transaction, and in ex- 
change for the money, the liquor became his sole and separate (185) 
property. This is surely a sale. I t  has every element of a sale." 

I n  S. v. Bell ,  47 N.  C., 337, the Court, in  defining what constituted 
a sale by the small measure under the statute prohibiting the retailing 
of spirituous liquors "by the small measure, that is to say, in quantities 
less than a quart, without license," said: ('In the case of S.-v. l i i rkharn ,  
23 N. C., 384, the Court said if the contract between the parties had 
been that the seller should deliver a quart of spirits, wjhich particular 
quart should thereupon become the property of the purchaser, although. 
the seller, by agreement, was to retain i t  for the pu~chaser ,  so as to be 
used by the latter, from time to time, as he might require, we suppose 
that such a eontract (unless, perhaps, i t  were found by the jury that, 
there was an intent thereby to evade the statute) must have been held 
to be a contract for the sale of a quart. I n  the case now under consid- 
eration the particular quart became the property of the purchaser upon 
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the price being paid; i t  was placed in  a decanter separate from the rest 
of the spirits, to be used by the purchaser at  his pleasure, and he might 
at  any time have taken away the whole without the consent of the seller, 
and either carried i t  home or deposited i t  elsewhere." 

So i n  the present case we think i t  was competent for the particular 
' member of the club referred to in  the special verdict to have taken away 

the bottles of beer ordered and received by him, and either carried them 
home or deposited them elsewhere. I t  was in separate bottles from that 
ordered by others, and i t  may have been of a different brand or even 
of the same brand. We think the facts found i n  the special verdict ex- 
pressly negative an intent to evade the statute, unless the facts them- 
selves, as found therein, independent of any actual intent, determine the 
guilt of the defendant. 

I t  must be further observed, in the considerationaof this case, that we 
are dealing with a special verdict and not a general verdict. I n  the case 
of a special verdict we have held that "The Court is confined to the facts 
found, and is not at  liberty to infer anything not directly found." 8. v. 
McCloud, 151 N. C., 730; 8. v. Custer, 6 5  N.  C., 339; 8. v. Banner, 143 

N. C., 632. I n  the case of a general verdict of guilty, many pre- 
(186) sumptions arise which do not in  a special verdict. I f  intent is 

a necessary element of the crime, and a special verdict is ren- 
dered which does not find the intent, this Court cannot presume its 
existence. I n  any case, the trial judge may decline to receive a special 
verdict, and insist that the jury return a general verdict of guilty or not 
guilty; but when a special verdict is found by the jury, neither the trial 
court nor the appellate court can add any fact not directly found, nor 
can its existence be presumed. The special verdict, however, finds that 
the beer shipped to the unknown member in  the care of the defendant was, 
after delivery at  defendant's club-house, "at once taken charge of by the 
manager and put in the refrigerators and mingled with the beer of other 
members, and on the same day and for some days thereafter said club 
manager delivered bottles of lager-beer to said member out of the club's 
refrigerators," until the member had exhausted the number of bottles 
ordered by him; and the learned counsel for the State earnestly contend 
that this commingling or voluntary confusion by the defendant of the 
several bottles of beer ordered by any two or more of its members trans- 
muted the title of all of i t  to the defendant, and constitutes a subsequent 
delivery of it to any such member a sale by the defendant, and, therefore, 
a violation of the statute. ' I t  will be noted that the special verdict finds 
other facts pertinent to this contention, to wit, that the member who or- 
dered the 10 dozen pint bottles of a particular brand of beer received that 
number of th'e brand when and as he desired; that beer coupons were is- 
sued to him showing the quantity and brand ordered; that when the 
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quantity ordered by him and delivered to defendant was exhausted, he 
could get no more; and that the beer coupons were used as a check to pre- 
vent the member from over-drinking his beer. There was no agreement 
or understanding that the member was to be paid for any shortage, or 
that the defendant had any power of substitution or any right of dispo- 
sal except as called for by the member who delivered i t  to the club. There 
was no storage charge or charge of any kind made or received by defend- 
ant for its service, nor any gain or profit of any kind or nature to i t  
i n  the transaction, nor, if a sale, any consideration, however 
small, to support the transaction as a sale. I t  was wholly a gra- (181) 
tuitous service. No consideration was paid the defendant, none 
promised i t ;  the member drank the quantity and quality of beer as or- 
dered by him, and no more. The defendant received nothing. A simple 
illustration will serve to present this contention. A, B, C, and D, each 
owning a Berkshire pig 4 months old, severally take them to their com- 
mon friend, Farmer Jones, for his care and oversight. Farmer Jones, 
without charge and solely for the accommodation of his friends, accepts 
the pigs, and, having but one pen, he puts each pig into that pen as he is 
brought. His friends know this will be done. When A calls for his 
pig, suppose Farmer Jones should say to him: "A sale has been made 
to me by you of the pig." And if he were to deliver the pig to A, upon 
his persistent denial of a sale, he would say: "I now sell him to you 
again.'' We may well imagine the astonishment of both A and Farmer 
Jones; the former that a bailment solely for his benefit had been by act 
of the law, and contrary to the intention of the parties, without price 
received or even promised, converted into a sale; and the latter, Farmer 
Jones, that he had become the owner of property he did not intend to 
own, by the mere accommodating service rendered to his friends; and 
if a statute prohibited the sale of pigs by any person without a license 
therefor, that he had violated the criminal laws of the State. I n  our 
opinion, the transaction between the defendant club and its members 
was like unto this. Urnion Stock Yards v. Western Land Co., 59 Fed., 
49. I t  was a gratuitous bailment, solely for  benefit of the member of 
defendant club-a depositurn (Story on Bailment, see. 41)-and no title 
was transferred to the bailee as against the bailor, for i t  is a generally 
accepted doctrine, "stated broadly and without any qualification, that 
a bailee may not, i n  any case, dispute or deny the title of the bailor." 5 
Cyc., 172. The same doctrine has been declared by this Court. M u -  
well v. Houston. 67 N. C.. 305. 

The special property or possessory interest of the bailee is thus stated 
in 5 Cyc., 171: "The bailee has, by virtue of the bailment and until its 
termination, a special property or possessory interest in  the subject-mat- 
.ter which entitles him, whatever be the class of the bailment, to avail 
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(188) himself of any legal means to defend it against any person who 
may interfere with his accomplishing the purposes of the bail- 

ment." Hopper v. Miller, 76 N.  C.,  402. 
The effect of the commingling or confusion of property is illustrated 

by the decisions of the courts in  the grain elevator or warehouse cases 
and is considered in  the authorities. These cases establish the doctrine 
that, being a bailment when the grain is received, the tra'nsaction is not 
converted into a sale unless by special provisions of the contract. 1 Me- 
chem on Sales, secs. 24, 25, 26. In  Wooclward a. Seemam (1890)) 125 
Ind., 330, the Court said: "It is the law of this jurisdiction, as well 
as of many others, that where a warehouseman receives grain on deposit 
for the owner, to be commingled with other grain in a common receptacle 

I from which sales are made, the warehouseman keeping constantly on 
hand grain of like kind and quality for the depositor, and ready for de- 
livery to him on call, the contract is one of bailment and not of sale." I n  

I 
Rice v. Nixon, 97 Ind., 97, the Court said: "There are cases in which 
a bailee is responsible for the loss of goods where he commingles them 
with his own, but this principle does not apply where a warehouseman 
receives grain to be stored for the owner. Articles of such a character 
can be separated by measurement, and no injury result to the owner from 
the act of the warehouseman in mingling them with like articles of his 
own. . . . There is, however, as shown by the cases cited, some con- 
flict of opinion, but, as said in  a late work, the great weight of authority 
is that the contract is one of bailment and not of sale, the warehouseman 
and the depositor becoming owners as tenants in  common. Law of Prod. 
Ex., sec. 154, Auth. N. Q." And the Court further said: "If the ware- 

I houseman is not bound to place grain in a separate place for each de- 
positor, then the fact that he puts i t  in a common receptacle with grain 
of his own and that of other depositors does not make him a purchaser; 
and if he is not a purchaser, then he is a bailee. I n  all matters of con- 
tract the intention of the parties gives character and effect to the trans- 

I 
I action, and in such a case as this the circumstances declare that the in- 

tention was to make a contract of baiIment and not a contract of 
(189) sale." Story on Bailment, sec. 40; Van Zile Bailments and Car- 

riers, secs. 3, 5, 6, 7, and 8 ;  Coggs a. Rerwrd, 2 Lord Rap., 
912; Bretz v. Diehl, 117 Pa. St., 589; 2 Am. St., 706, and note by the 
editor, Judge Freeman; Nelson v. Brown, 44 Iowa, 455; Irons v. Kemt- 
ner, 51  Iowa, 88; 33 Am, Rep., 119. I n  Sturm v. Baker, 150 U. S., 312, 
the Court said: "The agency to sell and return the p~oceedk, or the spe- 
cific goods if not sold, stands precisely upon the same footing, and does 
not involve a change of title. An essential incident to trust property is 
that the trustee or bailee can never make use of i t  for his own benefit, 
nor can i t  be subjected by his creditors to the payment of his debts." .. 
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Applying, therefore, these settled doctrines of the law to the facts 
found in  the special verdict, we are of the opinion that his Honor should 
have adjudged the defendant not guilty. The special verdict expressly 
finds that the defendant did not solicit or procure orders for beer-the 
only prohibited liquor order-nor was i t  the agent of the vendors (who 
lived beyond the State), and i t  is, therefore, not guilty under either sec- 
tion 2080 or 3534. 8. v. Johnston, 139 N. 0.) 640; S. v. Whisenant, 
sup~a;  S. v. Burchfield, 149 N. C., 537. The judgment is, therefore, 

Reversed. 

CLARK, C. J., dissenting: When the 180 membeGs of this club made 
each his deposit for  the purchase of liquor i t  went into the general fund 
of the club, and the money became the property of the club. I n  just the 
same way, when the depositors make general deposits in  a bank, the 
money becomes the property of the bank, and the depositors become 
mer& creditors of the bank to the amount of their de~osits. for which 
they may draw. , So when the defendant club received the liquors, pur- 
chased with the money of the depositors, and placed it, not on special 
deposit, but mingled together, such liquor became the property of the 
club. I t  is true, the lager-beer was not mingled with the champagne 
and the wine was not mixed with the whiskey, but all the liquors of each " ,  

kind were mingled together. That  is, each was received on general 
deposit, not on special deposit. When an order for  beer was filled, i t  is 
agreed that i t  was not filled by delivering to a member the iden- 
tical beer which he had ordered, but i t  was filled out of the gen- (190) 
era1 stock of that particular brand or drink. 

I t  is found as a fact that "When an order is given by a member of the 
club, the money for the order is given to the manager of the club, and 
the manager turns the money over to the treasurer of the club. The 
treasurer of the club has a banking account, in  whicli he banks the money 
received by him and sends the order on the liquor house, with the check 
of the club for the amount received from the member." I t  is true, i t  is 
further found that "The liquor is sent to the member in care of the club." 
B u t  the true nature of the transaction is found by the next paragraph: 
"At the time the beer was received by the club (if the order was for 
beer), the manager would give the member a book, with the same num- 
ber on i t  as was on the order blank and on the stub. and if the order was 
f o r  12 dozen bottles, the book would contain 12 dozen separate coupons. 
The manager of the club kept and keeps a system of refrigerators, i n  
which all the beers are mixed with the beer of other members of the club. 
I f  the club member wants a bottle of beer for  himself and a friend, he 
hands the book to the steward of the club, who would tear out as many 
coupons as  bottles of beer ordered, and deliver to such member the num- 
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ber of such bottles of beer ordered, getting them out of the refrigerators 
where i t  was mixed with the other beer of the other members of the 
club." 

Looking through all disguises, as the law must do in  all cases, the 
true nature of this transaction is simply this: the members of this club 
pay i n  (beside the $10 initiation fee and $24 yearly dues) whatever 
sum each thinks proper to furnish funds with which to buy beer. Such 
fund becomes the property of the club, just as in case of general deposits 
i n  the bank. The club then sends its check for the amount of h e r  each 
member orders. It is true, the beer is sent i n  the name of each member, 
but to the care of the club. I t  is received by the club, and not segre- 
gated and placed on special deposit for each member, but i t  is all mingled 
together. The beer thereupon becomes the property of the club, just as 

general deposits i n  the bank. Thereupon, each member can check 
(191) on the club from time to time and receive, not his own particular 

beer, but the quantity of beer he desires, for which he pays with 
his coupons, just exactly as a depositor checks money out of a bank. The 
bank owes the depositor so much money, and when i t  pays his check i t  
does so with its own money. So, here, each member of the club has a gen- 
eral deposit entitling him to so many dollars worth of beer. He  haspaidfor 
i t  beforehand with the money he has deposited, and when he orders beer 
he cashes in  his "coupons" exactly as a gambler cashes in his "chips." 
I t  cannot be said that he does not pay the club for the beer because he 
pays for i t  with a coupon. The coupons represent the cash he has on 
deposit, and when he pays for the beer with a coupon the coupon deliv- 
ered up for that amount diminishes the cash credit which he has. The 
beer which he receives belongs to the club. I t  is true that a certain quan- 
t i ty of beer was shipped in his name, but i t  was shipped in  the care of 
the club, received by it, and mixed with its other goods, and became the 
club's property, subject to draft. The use of the member's name as con- 
signee was merely colorable, not changing the nature of the transaction, 
and a t  most i t  was like a check payable to a depositor, which he indorses 
and deposits in  a bank. The bank places the proceeds to the credit of 
the depositor, but it becomes the property of the bank, which simply 
owes the depositor a debt payable in money, as here the club owes the 
member SO many dollars' worth of beer, evidenced by coupons with which 
he can buy so much beer from time to time or, if he chooses, get the 
difference in money. 

This is not the case of four farmers depositing four pigs. That is 
a special deposit, or bailment, and each man gets back his identical pig. 
Here, the member gets so many dollars' worth of coupons which he pays 
for beer from time to time, as he calls for it. H e  does not get his iden- 
tical beer. H e  has none there. H e  gets the beer of the club. I f  the  
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beer is stolen, i t  must be charged in a bill of indictment as the property 
of the club, just as when money is stolen from a bank i t  must be charged 
as the property of the bank, and not of the depositors. I f  an execution 
were issued against the club, i t  could be levied upon the beer, as 
its property. I t  would make no difference that there were out- (192) 
standing coupons of the club which i t  had promised to receive 
when tendered in  payment for beer. 

Looking a t  the transaction as i t  really is, this is simply a Cob'perative 
Bar-room. Instead of the barkeeper getting his pay of the profits 
of his sales, he is paid a salary by the club. Instead of the members 
going up to the bar and laying down their cash and receiving liquor in 
exchange, they simply raise the sum necessary to keep up a stock of 
liquors, each man paying in advance what amount he thinks proper, the 
liquor being shipped in  his name, but received by the club and mingled 
with the common stock. Instead of each customer paying cash a t  the 
time, he has simply paid in  advance, receiving therefor coupons which 
"he cashes in" for liquor. I t  is not necessary that to make a sale there 
shall be any profit. Many sales are made a t  a loss. The sale is made 
when the club delivers the quantity of liquor ordered anld receives in ex- 
change its coupons which represent that amount of the indebtedness i t  
owes to the member by reason of his cash deposit. The coupons repre- 
sent an indebtedness of the club. and therefore are of value. This strong- - 
ly resembles the laundry "system," in  which one buys a book of coupons 
and pays for his washing (instead of his drinks) by tearing coupons out 
of the book. 

There is every element of a sale. The defendant is therefore guilty 
on the second count for  retailing spirituous liquors. I t  is also guilty 
on the third count, for it has "kept on hand for sale more than 2% 
gallons of spirituous liquors contrary to law." I t  is even guilty on the 
first count, for its whole system, with its sumptuous quarters and its re- 
frigerating system of keeping liquors on ice, i s  a standing bild or solici- 
tation to those who have the requisite means and gentility to apply for 
liquors which cannot otherwise be obtained elsewhere, always cool and 
enticing,*without risk. That the liquor belongs to the club is further 
shown by the fact that the icing, the refrigerating, the service, and the 
manager are all paid for out of the general funds of the club, that stores, 
ices, and dispenses the liquor. 

The membership of this club is doubtless exclusive. They are gentle- 
men of means and position. They wish to obtain ('a cold bottle 
and a hot bird" without the vulgarity of violating the law through (193) 
the medium of a blind tiger. Besides, blind tigers are not fur- 
nished with refrigerators. It would give too much p.~llolicity. Among 
the members of this club are many gentlemen, doubtless, who are per- 
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aonal friends of each and every member of this Court. I t  seems a hard- 
ship to interfere with their pleasant arrangement to obtain cool drinks, 
on tap. There are many other features of the club than this, and to 
them no objections are raised; but their "cooperative bar-room annex" 
is illegal. These gentlemen, however, are not on trial. What is on trial  
i s  the "system" which some ingenious and brilliant member of the bar 
(legal) has devised to "get by the judge." Somewhat similar "systems" 
were held invalid in S. 2,. Xe&, 108 N.  C., 781, and S. v. Lockyear, 95 
N. C., 633. The author of this system has endeavored to avoid the fea- 
tures which were pointed out as most flagrant in those cases. But no de- 
vice, however ingenious, can conceal the true nature of the transaction, 
which makes the manager of a social club a barkeeper on wages and 
which exchanges drinks or bottles against coupons which have been is- 
sued to members as evidence of a cash deposit. 

Much has been said against prohibition as an unwarranted interference 
with the personal liberty of the citizen. And much has been said in  
favor of the duty of the State to repress the sale of liquor as a fruitful 
cause of drunkenness and crime. I f  so, i t  is none the less dangerous that 
the appetite for liquor is acquired, or maintained, in sumptuous club- 
houses and among respectable and wealthy men, who obtain their liquor 
duly cooled and handsomely served. Indeed, many young men will ac- 
quire the habit there who would not enter the purlieus of a corner grog- 
gery. Whatever the arguments for or against, prohibition, the Court 
has no concern with them. The prohibition law was passed by the Legis- 
lature, representing the people. Having some doubt, possibly, as to their 
having truly expressed the will of their constituents, they sent the mat- 
ter to the ballot box, by a referendum, which, perhaps, should always be 
done in case of doubt, if the matter is of sufficient importance. On such 

- referendum the people of this State settled the matter by a vote 
(194) of 44,000 majority. The public policy thus declared should be 

enforced against all alike, without discrimination or exemption. 
I f  the ''system" here invoked is valid, any number of men can chip in  
and buy a stock of liquors, issue coupons receivable as cash, in payment 
of drinks, and appoint one of their number "dealer," and settlepup every 
now and then by comparing cash paid in and liquor consumed by each. 
The case is stronger against this defendant, for i t  is incorporated-a dis- 
tinct entity. 

The French have a maxim, "noblesse oblige," which means that those 
i n  comfortable circumstances and possessed of means should set the ex- 
ample of obedience to the laws. 

Devices to evade the law have been numerous anid many of them inge- 
nious. I n  S. u. Winner, 153 N. C., 602, a t  this term, from Wilmington, 
the defendant bought some small article a t  a store, and as he went out 
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a n  unseen hand from behind a curtain handed him a drink. The jury 
and judge below properly held that this "scheme" would not avail. The 
counsel for this eminently respectable club, whose members merely seek 
to get their iced drinks without being termed lawbreakers, style this plan 
a "system." With the advent of prohibition numerous "systems" for the 
benefit of social clubs have been from time to time presented to the courts 
in  different States. I n  one of the most recent of these, Manning v. Can- 
on  City, from Colorado, 23 1;. R. A. (N. s.), 192, i t  was held: "The dis- 
tribution of liquors kept by an unincorporated club to members who pay 
therefor sums which are used to replenish the supply of liquor, or to de- 
fray the expenses of the club, is a sale within the meaning. of the prohi- 
bition law." I n  that case the Court, holding invalid a "system" very 
similar to that used here. called attention to the fact that when Prohibi- 
tion was new the decisions of the courts, rendered by judges brought up 
under the old system, went very far  towards exempting clubs of social 
respectability, the courts being often astute to find reasons therefor; but 
that now there has been a steadv trend of the courts in  the other direc- 
tion, and the disposition is to enforce the law without discrimination or 
excuse. Hence many of the older cases are not authority. The cases 
cited by the Court, and the annotations to that case, sustain this 
observation. To the same purport is Maine 7). Kapickso, 23 L. R. (195) 
A. (N. S.) ,  737. I n  8. v, ~ i i n . .  Club, 20 L. R. A. (N. S.), 1102 
the Supreme Court of Minnesota held: "The distribution of intoxicat- 
ing liquors in  less quantities than 5 gallons by a social club to its mem- 
bers, for a consideration, though without profit, constitutes a 'sale,' and 
is prohibited." I n  this State we need only refer to S. v. Neis,  108 N.  C., 
787, and S. v. ~ o c k ~ e a r , '  95 N.  C., 635, for instances holding invadid 
other "systems" offered by social clubs. 

A law ought to be construed in  its spirit. No one can doubt that if, 
when the prohibition law was framed, i t  had been proposed to exempt 
social clubs, who could hire their barkeeper on wages, and pay cash in  
advance for their liquor, to be retailed to their members and friends, as 
is the case here, the proposition would have been voted down. A leading 
prohibitionist, who was found imbibing at  a social club, was asked if he 
did not favor prohibition. H e  replied that he did-"for poor ,white 
folks and niggers." This is exactly what our prohibition law amounts 
to, if i t  permits such acts as the defendant has been convicted of. 

I t  must be remembered that the last General Assembly, Laws 1909, 
ch. 438, sec. 64, provided: "No social club for  the dispensing of liquors 
shall hereafter be permitted or chartered." The presentment by the 
grand jury charged that the defendant had a United States liquor li- 
cense; but that feature is not referred to i n  the "facts agreed." 

The well-known expression, "equal rights to all and special privileges 
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to none," is not a figure of rhetoric, but the truest expression of the 
American sentiment. I f  the law exempt liquor selling by social clubs, 
however respectable, by devices, however ingenious, i t  should permit i t  
as to all others and without device. If a hole has been dug under the 
fence, the hole should be stopped or the fence torn down. 

HOKE, J., dissenting: On the facts established by the special verdict 
i n  this case, I am of the opinion that the t i t le to this beer was in  the 
defendant, the Colonial Club, and that the transaction by which a portion 

of i t  was from time to time passed over to the members consti- 
(196) tuted a sale, and in  violation of our statute law on the subject. I f  

the matter could be properly regarded as a separated series of 
transactions, considering each one just at  the point when i t  would favor 
defendant's position, some support might be found for the ruling by 
which defendant is to be exonerated; but, to my mind, the arrangement 
should be considered and dealt with as a whole, and i n  that view, as I 
interpret the verdict, i t  appears that the member desiring beer gave a 
statement of the kind and quantity to defendant's treasurer and manager, 
and paid him the amount of money required. This money was covered 
into the club treasury and became, in  form at least, a part  of its general 
funds. The treasurer then gave an order for beer to a nonresident 
dealer, sending the club's check for the price, and the beer was shipped 
to the defendant, and on arrival i t  was taken charge of by the treasurer 
and became a part of a general and larger quantity of beer in  the care 
and control of the club, to be kept and cooled and handed over on de- 
mand of the members by the small. The order went from the club to 
the dealer, the money was taken from the general treasury and paid' for 
by the check of the club's manager. The beer was shipped from the 
dealer to the club and became an unidentified part of a larger quantity of 
beer or other liquor procured on the same general plan. Such an arrange- 
ment clearly put the title to the beer in the club, and this result is not 
prevented by the fact that the name of the individual member was placed 
on the crate when i t  was shipped. I t  was sent to the club to be taken 
charge of by its treasurer and to become, as stated, a part  of a genera1 
larger quantity of beer kept on hand for its members, and was so in- 
tended by all of the parties from the beginning. The title, therefore, 
passed from the dealer to the club, and when i t  was passed over to the 
individual member by the small on receipt of a coupon prepared for the 
purpose and representing value, this was a sale violative of law, and 
should be so considered and dealt with. 

The Grain Elevator cases referred to and, to some extent, relied upon 
i n  the opinion of the Court bear very little resemblance to the 

(197) facts presented here, and even they are regarded by authors of 
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approved excellence, Mr. Benjamin and others, as rather a n  exception 
to the general law applicable to sales. 

The contrivance o r  "system" resorted to in  this instance can hardly be 
classed as ingenious-it is too bald. It does not require a costly dwelling- 
place or a n  attractive environment to constitute a club, and if this  
transaction can be upheld as lawful, there i s  good reason to apprehend 
tha t  the legislation we have enacted i n  the effort to minimize the evils of 
the liquor traffic will have been i n  vain. 

xo~~ . -The  General Assembly, a t  its nest session, enacted ch. 133, Laws 
1911, in accordance with the dissenting opinions. 

Cited: S. v. iVitchel1, 156 N. C., 661; S. v. Wilkerson, 164 N. C., 448. 

STATE v. TOM SIMONDS. 

(Filed 20 December, 1910.) 

1. Witnesses-Questions-Incriminative-Waiver. 
By roluntarily answering a question on cross-examination after objec- 

tion thereto by his attorney, a defendant waives his constitutional privi- 
lege not to answer questions tending to incriminate himself, both as to 
other and distinct crimes and those used to prove the offense with which 
he stands charged. 

2. Murder - Manslaughter-Act of Necessity-Self-defense-lnstructions- 
Presumptions. 

Upon trial on an indictment for murder the judge charged the jury that 
unless the defendant "has further satisfied you that he killed him (de- 
ceased) from necessity or from a principle of self-defense, your verdict 
must be guilty of manslaughter": Held, not reversible error, defendant 
having failed to send up the charge of the court, and the presumption be- - 
ing that he correctly charged upon the law of self-defense. 

3. Murder - Manslaughter - Self-defense - Deadly Weapon-Willing Acts- 
Burden of  Proof. 

I t  being admitted that defendant killed deceased with a pistol, it is  for 
him to prove that it was done in self-defense, if that plea is relied on; 
and an objection that there was not sufficient evidence that he acted will- 
ingly is not tenable, the law presuming that he did. 

APPEAL from Joseph  S. Adams, J., a t  November Term, 1910, of (198) 
BUNCOMBE. 

The  defendant was indicted for the murder of Albert Nurphy.  Before 
the jury was impaneled the solicitor for  the State stated that  he would 
not ask for  murder i n  the first degree, but only for a verdiet of murder 
i n  the second degree, o r  manslaughter. The  jury rendered a verdict of 
manslaughter. From the judgment of the court the defendant appealed. 
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Attorney-General and G. L. Jones for the State. 
Prank C a ~ t e r  and Craig, Hart in  LE Thompson for defendant. 

 BROW^, J. The evidence tends to prove that the deceased was killed 
by defendant at  the residence of one Mollie Brooks, about midnight on 
10 June, 1909, in the city of Asheville; that illicit relations existed be- 
tween the woman and the defendant; that the deceased came to the house 
while the woman was out and inquired of defendant her whereabouts. 
The deceased and defendant had some words, and a pistol duel ensued, 
in  which defendant fired four times and killed deceased. The defendant 
admitted the killing and set up the plea of self-defense. 

The defendant, represented by counsel, was introduced as a witness in  
his own behalf, and upon cross-examination was asked if he had not held 
sexual intercourse with Mollie Brooks. His  counsel interposed an ob- 
jection, which was overruled. Thereupon the defendant testified that 
he had had sexual intercourse with the woman. 

I t  is settled law in  this State that when a person charged with crime 
voluntarily testifies in  his own behalf he waives his constitutional priv- 
ilege not to answer questions tending to incriminate him. 8. v. Allen, 
107 N.  C., 805. Under such circumstances he can be asked questions as 
to other and distinct crimes as well as used to prove the very offense 
with which he stands charged. S .  v. Thornus, 98 N.  C., 599. 

There are only three assignments of error noted in  the defendant's 
brief. They are as follows: 

(199) Exception 3 :  "His Honor charged the jury as follows: If,  
however, the defendant has satisfied you that the killing was with- 

out malice, then, unless he has further satisfied you that he killed him 
from necessity or from a principle of self-defense, your verdict must be 
guilty of manslaughter. We respectfully submit that this is not the law." 

Exception 5 :  "His Honor charged the jury as follows: I f  you find 
that the deifendant was ready and willing to enter into a combat with 
the deceased, and that a mutual combtat occurred, both the defendant 
and the deceased entering into it willingly, then the defendant can not 
be excused for taking the life of the deceased to save his own, no matter 
to what extremity he may have been reduced, unless he definitely with- 
drew from the combat before he fired the fatal shot, for in  that case i t  
may rightfully and truthfully be said that he brought the necessity upon 
himself by his own criminal conduct." 

Exception 6 :  "His Honor also charged the jury as follows: If you 
find from the evidence that the deceased and the defendant met and a 
sudden quarrel arose and a fight ensued, in which both parties willingly 
engaged and in  which both parties used deadly weapons, and in. which 
deceased was killed, then the defendant would be guilty of manslaughter." 

156 
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The error which the defendant alleges in  both these exceptions is that 
there is no evidence that the defendant "fought willingly." 

As to exception 3 : I f  his Honor had charged the jury that the defend- 
ant must satisfy the jury that he killed from necessity, and stopped there, 
he would have been i n  error. S. v. Castle, 133 N. C., 769. But his 
Honor added, "or from a principIe of self-defense." 

His  Honor's charge is not in the record, and i t  was appellant's duty to 
send i t  up. The record contains only the defendant's assignments of 
error and a verbatim copy of the stenographer's notes. But  we are 
bound to assume the experienced lawyer and judge, who presided, cor- 
rectly explained to the jury what are the "principles of self-defense" 
expounded in  so many decisions of this Court, and had he not done so, 
exception would have been taken and the charge sent up. 

The ground of attack embodied i n  exceptions 5 and 6, as stated i n  the 
brief, is that there is no evidence that the defendant fought will- 
ingly. The actual killing of the deceased with a pistol having been (200) 
admitted by defendant, the State was not bound to prove that 
defendant fought willingly. The law presumes that he did, and the 
onus is upon him to offer evidence sufficient to satisfy the jury that he 
fought in  self-defense, or, failing in  that, to offer evidence sufficient to 
reduce the crime to manslaughter. 

This rule has been uniformly adhered to by this Court in  indictments 
for homicide. I t  is said in  S. v. Worley, 141 N.  C., 767: "No principle 
in  our criminal law is better settled than that a killing with a deadly 
weapon implies malice, and, when admitted or proved, the prisoner is 
guilty of murder in  the second degree, and the burden rests upon him to 
prove the facts upon which he relies for mitigation or excuse, to the 
satisfaction of the jury." 

I n  that case and S. v. Quick, 150 N.  C., 821, the authorities are cited. 
No error. 

Cited: S. v. Johnson, 161 N. C., 266; X. v. 'liann, 162 N. C., 542; 
S. v.  Lane, 166 N .  C., 339; X. v. Robertson, ib., 365; S. v. Cameron, ib., 
384; X .  v. Heavener, 168 N.  C., 164; S. v. Hand: 170 N. C., 706; S. 21 

Foster, 172 N.  C., 964. 

ST14TE v. JESSE MALONEE. 

(Filed 20 December, 1910.) 

1. Marriage-Seduction-Breach of Promise-Testimony of Prosecutrix-Sup. 
porting Evidence-Interpretation of Statutes. 

The testimony of the prosecutrix, on the trial of an indictment for se- 
duction under a promise of marriage, as to the promise, seduction, and 
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her innocence and virtue, supported by the fact that  a child was after- 
wards born to her, and other evidence tending to show that  prior to her 
alleged seduction she had always been of good character, had led a blame- 
less life, and a s  a school-girl had borne a good reputation with her 
teacher and schoolmates, together with the admission of the defendant that 
he  promised to marry her before the seduction, is supporting evidence 
under the statute providing that  the unsupported testimony of the woman 
shall not be sufficient to convict. Revisal, see. 3354. 

2. Marriage-Seduction-Breach of Promise-Evidence-Time. 

I n  a n  action for breach of promise of marriage the proof of chastity of 
the woman should relate to the time preceding the seduction or the date 
when i t  became known. 

3. Marriage-Seduction-Breach of Promise-Engagement-Admission-Sup- 
porting Evidence. 

The admission by the defendant to the brother of the prosecutrix of 
his engagement to be married to her is supporting evidence of the 
promise of marriage, and sufficient if i t  fully satisfies the jury of the fact. 

4. Marriage-Seduction-Breach of Promise-Evidence-Causal Connection 
-Questions for Jury. 

In  the trial of a n  indictment for seduction under the statute, no set 
form of words is necessary to  show the causal relation between the 
promise and the act of sexual intercourse; and in this case it may be in- 
ferred by the jury under evidence tending to show the reputation, inno- 
cence and virtue of the woman, the seduction under the promise, the prior 
intimacy and relation of the parties, the birth of the child and its re- 
semblance to the defendant and his flight after indictment. 

5. Marriage-Seduction-Breach of Promise-Instructions-Harmless Error. 

I n  the trial of this indictment, the remarks of the court, in  the charge, 
upon the resemblance of the child, a s  tending to show its paternity, may 
not have been consistent with perfect accuracy of expression, yet, taken 
in connection with what preceded and followed, did not constitute revers- 
ible error, a s  they were proper in  order to guide the jury in correctly 
applying the proof. 

6. Marriage-Seduction-Breach of Promise-Instructions-Weight of Evi- 
dence-Questions for Jury. 

The remarks of the judge to the jury upon the flight of the defendant 
from the State after indictment did not constitute reversible error when 
considered in connection with all the evidence, a s  the jury should pass 
upon the whole evidence and decide what weight should be given the fact 
of flight, and to what extent the explanatory evidence affected the proba- 
tive force of the flight as  a fact tending to show guilt. 

7. Instructions, Detached Portions-Record-Appeal and Error. 
The incorrectness of a charge may not be determined on appeal from 

one or two detached portions excepted to, and when the entire charge is 
not set forth in  the record, it will be assumed that  i t  correctly stated the 
law of the case to  the jury, in  the absence of any showing to the con- 
trary. 
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APPEAL by defendant from J. S. Ahms ,  J., at Spring Term, (202) 
1910, of JACKSON. 

The facts are sufficiently stated in  the opinion of iV!r. Jq~tice Walker. 

Attorney-General and George L. Jones for the State. 
J .  Prank Ray for defendant, appellant. 

WALKER, J. The defendant was indicted for the crime of seducing 
an innocent and virtuous woman under promise of marriage. (Re- 
visal, see. 3354.) The statute provides that the unsupported testimony 
of the woman shall not be sufficient to convict. The ~rosecutrix testi- 
fied to the promise of marriage, the seduction, and her innocence and 
virtue. A child was born to her, and was eighteen months old a t  the 
time of the trial. There was evidence tending to show that prior to her 
alleged seduction by the defendant she had always been a woman of 
good character and led a blameless life, and that as a school-girl she 
had borne a good reputation with her teacher and school-mates. This 
was sufficient to constitute supporting testimony within the meaning 
and requirement of the statute. S. v. Horton, 100 N. C., 443; 8. v. 
Sharpe, 132 Mo., 171; 8. v. Deitrick, 51 Iowa, 469; S. v. Bryart, 34 
Kan., 72; Zabriskie v. Btate, 43 N. J. Law, 644. The proof of chastiity 
should relate to the time preceding the seduction or the date when i t  be- 
came known, as i t  is manifest that her reputation in  that regard would 
be injuriously affected by the offense itself when revealed, and the very 
crime would thus become the means of protecting the criminal, and the 
morre notorious the seduction and the more extensively her shame bad 
been published to the world, the more certain would be the immunity 
from punishment. People v. Brewer, 27 Mich., 134. We do not see 
how the innocence and virtue of a woman could be shown by testimony 
additional to her own, unless her reputation is competent evidence for 
the jury to consider. I t  would be a negative and a fact most difficult 
if not impossible to establish. I t  is settled by the authorities that the 
supporting evidence need be .such only as the nature of the fact re- 
quired to be proved admits of being furnished. Armstrong v. People, 70 
N. Y.. 38. 

There was supporting evidence as to the promise of marriage. The 
defendant admitted to the brother of the prosecutrix that he was 
engaged to be married to her. This was sufficient if i t  fully sat- (203) 
isfied the jury of the fact. 8. v. Raynor, 145 N. C., 472; S. v. 
Horton, supra; S. v. Kincaid, 142 N.  C., 657; 8. v. Ring, 142 N.  C., 596. 

We said in  8. v. Ring, supra, that i t  is sufficient if the jury can fairly 
infer from the evidence that the seduction was accomplished by reason 
of the promise of marriage, giving to the defendant the benefit of any 
reasonable doubt, and that no set form of words is necessary to show the 
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causal relation between the promise and the act of sexual intercourse. 
I n  Amstrong v. People, supra, i t  is held that the illicit act and the im- 
mediate persuasions and inducements which led to its commission niay 
not be susceptible of proof by the evidence of third persons directly 
to the facts. They are to be inferred from the facts and circumstances 
of the case. So in  this case we have as proof of the several elements 
of the crime-that is, the innocence and virtue of the woman and the 
seduction under the proniise of marriage-the reputation of the prose- 
cutrix, the intimate association and relation of the parties, the admis- 
sion of the defendant that he had promised to marry the prosecutrix, the 
birth of the child and its resemblance to the defendant, if upon its exhi- 
bition to them the jury found there was such a likeness (X. v.  Horton, 
supra), and the flight of the defendant to another State after the indict- 
ment had been returned against him. The resemblance of the child to 
the defendant tended only to prove the sexual intinlacy and not the 
promise of marriage, but i t  was a circumstance which the jury had the 
right to consider with reference to the fact i t  tended to establish, and 
the court instructed them properly as to its bearing. The reference by 
the court to the resemblance as tending to show the paternity of the 
child, which is criticised by the defendant's counsel, may not have been 
consistent with perfect accuracy of expressjon, but i t  appears to have 
been intended, when read in  connection with what preceded and fol- 
lowed, to guide the jury in correctly applying the proof. The same may 
be said as to the flight of the defendant. While i t  is true, as contended 
by the defendant's counsel, that i t  was a circumstance from which, in 

connection with other circumstances, the jury might draw an in- 
(204) ference of conscious guilt unless explained (12 Cyc., 610)) the 

whole matter is for then1 to pass upon, and they must decide what 
weight they will give to the fact of flight, and if there was explanatory 
evidence, to what extent it affects the probative force of the flight as 
a fact tending to show guilt. The entire charge is not set forth in the 
recond, and we must assume, therefore, that i t  correctly stated the law 
of the case to the jury, in the absence of any showing to the contrary. 
We cannot condemn i t  by what was said in  one or two detached portions, 
even if they are erroneous, because they may have been explained and 
corrected in other parts of the charge. 8. v.  Kinsaub, 126 N. C., 1097. 

A careful examination of the evidence, the charge of the court, and 
incidents of the trial does not disclose any error of which the defendant 
can justly complain. 

No error. 

Cited: S. v. Corpening, 157 N. C., 623; Speight v. R. B., 161 N. C., 
86 ;  X. 1:. Lung, 171 3. C., 779; 8. v. &!oody, 172 N. C., 968. 
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J. T. WILLIAMS & BRO. v. BRANNING MANUFACTURING COMPANY. 

(Filed 22 February, 1911.) 

Arbitration and ~ward-~ourts-~urisdiction-~uster-~ffect-~~to~~el. 
When the effect of an agreement to arbitrate controversies which may 

arise in the course of executing a contract is to oust the jurisdiction of 
the courts in such matters, it can not be enforced against one of the 
parties as a condition precedent to his bringing his action; though as to 
other matters emwraced therein which have arisen and have been referred 
to arbitration, and as to which an award has been rendered, the effect of 
the award is to conclude the parties. In this case amendment to plead- 
ings is suggested so as to conform the issues to matters left in dispute. 

APPEAL by plaintiff from Ward, J., at Spring Tenn, 1910, of HERT- 
FORD. 

The facts are sufficiently stated in the opiriion of Mr. Justice Walker. 

Winborne d2 Winborne and John E. Vanl~ for plaintif. 
Pruden & Pruden, W. M.  Bond, and S. Brown Shepherd for defend- 

ant. 

WALKER, J. This case was before the Court at the last term (206) 
153 N. C., 7. We then held that the award of the arbitrators barred 
the plaintiff's recovery in this action as to all dealings and transactions 
which occurred prior to 20 February, 1906, that being the date of the 
submission to arbitration, and we reversed the judgment of the court 
below only to that extent. This decision was in perfect accord with the 
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agreement of the parties, which, in  express terms, restricted the arbi- 
tration to transactions which had occurred prior to that date, and in 
the answer of the defendant the qrbitration and award are pleaded only 
in  bar of a recovery for the damages which accrued before that date. I n  
the Superior Court jud,pent was entered upon the certificate of this 
Court, not according to the opinion, which, we think, clearly defined the 
extent of the reversal of the former judgment, but to the efl'ect that the 
agreement to arbitrate, pleaded by the defendant, is a bar to the plain- 
tiff's entire cause of action, and i t  was directed that the defendant go 
without day and recover its costs. This judgment was beyond the scope 
of our decision. We did not consider the legal effect of the agreement 
to arbitrate, but held that, so far  as the parties had actually arbitrated 
their differences, and with respect to the matters embraced by the award, 
which was rendered before notice by the plaintiff of his election to re- 
voke the arbitration, the award was a bar. The judgment of the court, 
therefore, was erroneous, unless i t  can be sustained upon the ground that 
the agreement to srbitrate all disputes between the parties, which should 
arise in  the execution of the contract, is a bar to the further prosecu- 
tion of this action to recover ,damages based upon transactions since 20 
February, 1906, which the defendant now insists deprives the plaintiff 
of the right to sue upon the contract, and confines him to the remedy 
by arbitration. Section 9 of the contract containing this agreement is 
fully set out in 153 N. C., at page 7. 

I t  has generally'been held that i n  agreement to arbitrate controversies 
which may arise i n  the course of executing a contract is void, as its 
effect is to oust the urisdiction of the courts. I t  was held in  K i n n e y  v. 
B. and 0. E. Asm. (W. Ba.),  15 1;. R. A., 142, and note, that a provision 

in  a contract that all differences arising under i t  shall be submitted 
(207) to arbitrators, thereafter to be chosen, will not prevent a party 

from maintaining a suit, in the first instance, in a court to en- 
force his rights under it. The Court, i n  I n s .  Co. v. Movse, 87 U. S. (20 
Wall.), 445, relying upon the authority of Judge S t o r y  (Equity Juris- 
prudence, sec. 670), and Stephenson v. Im. CO., 54 Me., 70, thus stated 
the rule: "Where the stipulation, though not against the policy of the 
law, yet is an effort to divest the ordinary jurisdiction of the common 
tribunals of justice, such as an agreement in case of dispute to refer the 
same to arbitration, a court of equity will not any more than a court 
of law interfere to enforce the agreement, but i t  will leave the parties 
to their own good pleasure in regard to such agreements. The regular 
administration of justice might be greatly impeded or interfered with 
by such stipulations if they were specifically enforced. 'While parties 
may impose as a condition precedent to applications to the courts that 
they shall first have settled the amount to be recovered by an agreed 
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supra, in  the following words : "The law, and not the contract, prescribes 
the remedy, and parties have no more right to enter into stipulations 
against & resort to the courts for their remedy in  a given case than they 
have to provide a remedy prohibited by law." The learned justice then 
proceeds to state the result of the decisions in  this Court upon the sub- 
ject: "Our Court has uniformly held to the doctrine that when a cause 
of action has arisen the courts cannot be ousted of their jurisdiction by 
agreements, previously entered into, to submit the liabilities and rights 

of the parties to the determination of other tribunals named in  
(209) the agreement; but i t  has been, also, generally held that the agree- 

ment to submit the particular question of the amount of loss or 
damage of the assured under an insurance policy is not against public pol- 
icy, and is sustained. That is simply a method for the ascertainment of 
a single fact, and not the determination of the legal liability of the in- 
surer," citing Brad& v. Ins. Co., 115 N.  C., 354, and Nfg. Co. v. Assur. 
Co., 106 N. C., 28. I n  Braddy's case, supra, Justice Avery said : "While 
i t  is well settled that an agreement in  a policy of insurance to submit to 
arbitrators the single question of the amount of loss by fire sustained by 
the person insured is not invalid (Mfg. Co. v. A s s w .  Co., 106 N. C., 
28; Carroll v. Ins. Co., 72 Cal., 297), i t  is equally well understood that 
a contract which would oust the jurisdiction of the courts by leaving 
all of the matters involved in any controversy that might arise between 
insurer and insured to such arbitrament is void, as against public policy. 
Angel1 on Insurance, 431; Bcott v. Avery, 20 E. L. and E., 321; s. c., 8 
Exch., 487; Saucilito v. C. U .  A., 66 Cal., 256; 2 Biddell Ins., see. 1154." 
Kelly v. Trimont Lodge, supra, was a case for the recovery of money 
due for sick benefits. We held that the stipulation in the contract for 
arbitration of differences should be restricted to those of a legislative 
or administrative character, and was, therefore, valid; but that, as the 
question involved in the case related to the plaintiff's property rights, 
i t  could have no application, and the plaintiff could resort to the courts 
for the enforcement of those rights, notwithstanding the arbitration 
clause in the contract. 

The principle which we have stated as having received the sanction of 
the courts of England and this country is recognized as sound and well 
settled in other decisions of this Court. Carpenter v. Tucker,  98 N.  C., 
316; Tyson v.  Robinson, 25 N.  C., 333; Swaim v.  Swaim, 14 N.  C., 24. 

There is no stipulation in this contract that no suit shall be brought 
until the amount of loss or damage is ascertained by arbitration, as in 
M f g .  Co. v. Assur. Co., supra, but a sweeping provision that both the 

liability and the loss shall be decided and settled by arbitrators, 
(210) and by clear implication i t  excludes the right of resort to the 

courts. Ins. Co. v. AZvord, 61 led., 752. Stipulations ex- 
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pressed in  language not unlike that which the parties used in the arbi- 
tration clause of this contract have, as we have seen, been held to be void 
and not available as a bar to an action on the contract. 

I t  may be observed that the defendant has not attempted tr, arbitrate 
the differences which have arisen. I n  Smith v. AZker, supra, i t  was said 
that this fact deprives him of the right to rely upon the agreement for 
arbitration. "No evidence," says the Court, "was given that the defend- 
ant  took any steps for the selection of arbitrators. I t  was not more 
the duty of the plaintiff than that of the defendant to do so. We need 
not inquire, therefore, how far, if at  all, such defense would have 
availed," if such steps had been taken. His  plea, based upon the clause 
as to arbitration, was, accordingly, overruled. 

Our conclusion is that the judgment of the court below was not au- 
thorized by the opinion and certificate of this Court, which coverad only 
the items of the plaintiff's bill of particulars, dated prior to 20 Febru- 
ary, 1906. As to items of subsequent date, the judgment was erroneous. 
I n  that respect, i t  is not in accordance with our former decision and can- 
not be upheld as justified by the defendant's plea, based upon the arbi- 
tration clause of the contract, which we hold to be void. 

We would suggest that the plaintiff be permitted to file an amended 
complaint, eliminating the items of his account already pajsed upon, and 
confining the pleadings and issues to the matters which are now in dis- 
pute. This will prevent confusion in  the further consideration of the 
case. The judgment is set aside, and the court will proceed further in 
the cause, in  accordance with this opinion. 

Error. 

Cited: Nelson v. R. R., 157 N. C., 202. 

J. KENYON WILSON v. MRS. M. TAYLOR. 

(Filed 22 February, 1911.) 

1. Bankruptcy-Trustee-Bond-Evidence. 
A certified copy of the bond of a trustee in bankruptcy and the order 

of the referee approving it is sufficient evidence of the official character 
of the trustee named therein and of his right to sue for and recover the 
property of the bankrupt. 

2. Issues, Form of. 
It is not material in what form issues are submitted to the jury, pro- - vided they are germane to the subject of the controversy and each party 

has a fair opportunity to present his version of the facts and his view 
of the law, so that the case, as to all parties, can be tried on its merits. 
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mode, they cannot entirely dose the access to the courts of law. The law 
and not the contract prescribes the remedy, and parties have no more 
right to enter into stipulations against a resort to the courts for their 
remedy i n  a given case, than they have to provide a remedy prohibited 
by law; such stipulations are repugnant to the rest of the contract, and 
assume to divest courts of their established jurisdiction; as conditions 
precedent to an appeal to the courts, they are void.' Many cases can 
be cited in  support of the rule thus laid down. Upon its own merits, 
this agreement cannot be eustained." The language of other courts is 
equally explicit: "Where a policy provides that the whole matter in  con- 
troversy between the parties, including the right to recover at  all, shall 
be submitted to arbitration, the condition is void. The effect of such 
a provision is to oust the courts of their legitimate jurisdiction, which 
the parties cannot do." Ins. Go. v. Ethe~ton, 25 Neb., 505. "There is 
no authority for holding that parties who have agreed to arbitrate have, 
by their agreement, precluded themselves from resorting to a court of 
justice. Such agreements will not be specifically enforced, nor will the 
arbitrators be compelled to act. And i t  is well settled that they 
can not be pleaded i n  bar." McGunm v. Hamlin, 29 Mich., 476. (208) 
"The agreement to submit to arbitrators, not consummated by an 
award, is universally held to be no bar to a suit a t  law or equity; nor 
can it be the foundation of a decree for specific execution. I n  its very 
nature i t  must rest on the good faith and conseht of the parties con- 
cerned. Parties litigant cannot by such arrangements oust the jurisdic- 
tion of the courts or deprire themselves of the right to resort to the legal 
tribunals for the settlement of their controversies. After the arbitrators 
have acted and rendered an award, the case is very different. Their 
decision is binding upon the parties, and can be successfully impeached 
only upon the grounds which would invalidate any other judgment. This 
distinction between a mere agreement to submit and a submission con- 
summated by an award is univers.ally recognized by the authorities. 
Morse on Arbitration, 79, 90. One of the leading cases on the subject is 
that of Tobey v. Bristol, 3 Story, 822, where the whole subject is ex- 
haustively considered and many decisions cited by Mr. Justice Story. 
The only remedy for the party aggrieved is by an action for damages 
growing out of the breach of the submission." See, also, Hill v. More, 
40 Me., 515; Leach v. Ins. Go., 58 N. H., 245; Ntirney v. Ins. Go., 63 
Mich., 633; Haggart v. Morgan, 5 N.  Y., 422 (55 Am. Dec., 350, and 
note) ; The Excelsior, 123 U. S., 40; Smith v. Aiker, 102 N. Y., 87. 
Numerous other cases are to the same effect, some of which are collected 
in the notes to 15 L. R. A., 142, and 55 Am. Dec., 350, cited above. 

This Court, by Justice Manning, in  Kelly v. Trimont Lodge, a t  last 
term, ante, 97, adopted the principle as stated in Stephenson V. Im. CO., 
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3. Same. 
In  this action brought by the trustee in bankruptcy to recover of a 

creditor the amount of a n  alleged preference under the Bankrupt Act, it 
was Held,  that an issue, "Is the defendant indebted to the plaintiff, and, 
if so, in what sum?" was preferable to separate issues as  to the various 
elements necessary under the Bankrupt Act to constitute a preference; 
and it appearing that the case was correctly tried under the issue sub- 
mitted, the alleged perferred creditor will not be heard to complain that 
he had not introduced pertinent evidence because the various issues ten- 
dered by him had been refused by the court. 

4, Bankruptcy-Preferences. 
A preference by an insolvent debtor is given under the Bankrupt Act 

if, within four months before the filing of the petition in bankruptcy, or 
after the filing of the petition and before the adjudication, he procured 
or suffered a Judgment to be entered against himself in favor of any 
person, or made a transfer of any of his property, and the effect of the 
enforcement of such judgment or transfer will be to enable any one of his 
creditors to obtain a greater percentage of his debt than any other of 
such creditors of the same class. 

5. Same-Inquiry-Notice Implied. 
When a person receiving or to be benefited by a preference prohibited 

by the Bankrupt Act, or his agent acting therein, shall have had reason- 
able cause to believe that it was intended thereby to give a preference, it  is 
voidable by the trustee, and he may recover the property or its value from 
such person. 

6. Bankruptcy-Preferences-Fraud in Law-Constructive Fraud. 
In  order to invalidate a preference received under the provisions of the 

Bankrupt Act, it  is not necessary to show an$ moral or  actual fraud, a s  
it is only a matter of constructive fraud, arising by law upon the ex- 
istence of certain transactions forbidden by the act, the purpose of which 
is  to prevent creditors from obtaining a preference over others of the 
same class. 

7. Bankruptcy-Preference. 
It is not material whether a payment or transfer prohibited by the 

Bankrupt Act is made directly or indirectly to the creditor whose claim 
is  preferentially satisfied thereby, for it is sufficient if he receives the 
benefit of the preference. 

8. Same-Inquiry-Constructive Notice. 
Actual knowledge or belief of the intent to prefer is not required by 

the Bankrupt Act, and a reasonable cause to believe that such was the 
intent is sufficient. A party affected by notice must exercise ordinary 
care to ascertain the facts, and if he fails to investigate when put upon 
inquiry, he is chargeable with all the knowledge he would have acquired 
if he had made the necessary effort to discover the truth. 

9. Same-Rule of the Prudent Man. 
Under the provisions of the Bankrupt Act a creditor has reasonable 

cause to believe his debtor intends to prefer him when such a state of 
facts is brought to his attention as would lead a prudent man, when put 
upon his guard, to the conclusion that such is his intent. 

166 
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10. Same-Evidence-Notice. 
In this case there was evidence tending to show that a creditor, to 

whom her debt had been paid under a clause of preference in a deed of 
assignment, and which was sought to be recovered by the debtor's trustee 
in bankruptcy, told the trustee that she was protected by the deed of as- 
signment and admitted to him that she had been informed of her prefer- 
ence as a creditor, and asked and received the money for her debt by vir- 
tue of the preference: Held, upon any view of the testimony, she had 
knowledge of facts and circumstances from which the law clearly im- 
plies notice. 

APPEAL from Ward, J., a t  September Term, 1910, of CAXDEN. 
This action was brought by the plaintiff, as trustee in  bankruptcy of 

J. W. Taylor, to recover of the defendant the sum of $901, alleged to 
have been paid to the defendant, as a perferred creditor, by C. H. 
Spencer, assignee, under a general aslsignment executed by Taylor (213) 
for the benefit of his 6reditors. The defendant in  her answer denied 
her liability to the plaintiff and tendered separate issues as to the bank- 
ruptcy, the appointment of the plaintiff as trustee, the assignment of his 
property by Taylor within four months before the filing of the petition in 
bankruptcy, the payment to her by Taylor, through his assignee, of $901 
within the said time, the knowledge of defendant or reasonable cause 
to believe that i t  was intended thereby to give her a preference, and the 
amount plaintiff is entitled to recover. The court refused to submit these 
issues, but substituted for them the following issue: "Is the defendant 
indebted to the plaintiff? I f  so, in  what sum?" Defendant excepted 

Plaintiff introduced in  evidence duly certified copies of the following 
papers filed in  the bankruptcy proceedings: Subpoena, order to show 
cause, order of.reference, order of adjudication, notice to trustee of his 
appointment, bond of trustee and order of referee approving the bond of 
trustee. Defendant objected to the introduction of these papers, not, 
however, upon the ground that they were not properly authenticated, but 
because they were not sufficient in  law to prove the appointment of the 
plaintiff as trustee without a copy of that part of the record showing the 
appointment of the plaintiff as trustee by the creditors, with the approval 
of the referee in  bankruptcy. The objection was overruled, and the 
defendant excepted. 

The evidence tended to show that a t  the time J. W. Taylor made the 
assignment for the benefit of his creditors his indebtedness amounted to 
$12,000 and his assets to $1,855. The defendant was preferred in  the 
assignment to the amount of her claim, which was $901, and i t  and the 
other preferred debts, amounting to $559.79, were paid to the creditors 
by the assignee, and the balance, $394.21, pai,d to the trustee in  bank- 
ruptcy. I t  was admitted that, a t  the time J. W. Taylor executed the 
assignment, he was insolvent. C. H. Spencer, the assignee, testified that 
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he paid the $901 to the defendant through J. W. Taylor, who delivered 
the checks to her. One of the checks was signsd by him as assignee. The 
defendant asked the trustee to send her a check for the amount due her, 

and after seeing her he did so. While he could not say that she 
(214) had seen the assignment or knew of it, slie received the money 

from him as due to her under the assignment. H e  further testi- 
fied as follows: "The amount of assets collected was $1,855, and I paid 
the $901 out of this. The indebtedness was by note. I did not tell her of 
the assignment and its provisions; she came to me and said she had 
been informed that she was a preferred creditor, and asked me to pay 
her over the money. She told me she was protected, and I said i t  was so. 
She took from me the money with that understanding. She knew little 
or nothing about business." 

The court charged the jury that, '(If they found all the facb  to be as 
testified, their answer to the issue would be Yes, in the sum of $850, with 
interest from 28 August, 1909." Defendant excepted. The jury ren- 
dered a verdict for the amount stated in the instruction. Defendant's 
motion for a new trial having been overruled and judgment entered upon 
the verdict, she appealed to this Court. 

W .  M. B o n d  and C. E. T h o m p s o n  for p l a i n t i f .  
E. F .  Ayd le t t  and J.  C. B. Ehr inghaus  for defendant.  

WALKER, J., after stating the case : The first exception of the defendant, 
that there was not sufficient evidence of the appointment and qualifica- 
tion of the plaintiff as trustee, cannot be sustained. Under the Bank- 
rupt Act, the trustee qualifies by giving his bond and having the same 
approved by the referee. I t  is the duty of the referee, immediately upon 
the appointment and approval of the trustee, to notify him of his ap- 
pointment, and the trustee thereupon is required to give notice of his 
acceptance or rejection of the trust. I f  he accepts the trust, he must 6le 
an official bond, as prescribed by the act, and this must be approved by 
the court or referee. Bankruptcy Act, sec. 50b; General Orders in  Bank- 
ruptcy, No. 16; Loveland on Bankruptcy, see. 142, pp. 852 and 1149. 
The act further provides that "axertified copy of the order approving the 
bond of a trustee shall constitute conclusive evidence of the vesting in  
him of the title to the property of the bankrupt, and if recorded shall 

impart the same notice that a dead from the bankrupt to the 
(215) trustee, if recorded, would have imparted had not bankruptcy 

proceedings intervened." 2 Remington on Bankruptcy, p. 1766. 
I f  the other records introduced in evidence were not sufficient to prove 
the official character of the pIaintiff and to establish his right to sue 
for and recover the property of the bankrupt, the provision to which we 
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have just referred fully answers this objection of the defendant, as the 
plaintiff introduced a certified copy of the bond and the order of ap- 
proval. 

The issue submitted by the court to the jury enabled the defendant to 
present fully her side of the case and required the jury to answer affirm- 
atively every question embraced in the issues tendered by the defendant 
before they could render a ve~dict  against her. I f  one issue will fulfill 
the purpose of affording to each party a fair opportunity of developing 
his case, i t  is much better to submit the case to the jury in  that way 
than to multiply issues which may tend to confusion. Why require the 
jury to answer many issues, when the answer to one will do, if that one 
presents fully all matters in  controversy? We do not think the defendant 
was prejudiced in the least by the ruling of the court as to the issues. I f  
the defendant did not go upon the stand and testify herself and offer 
other witnesses i n  her own behalf, and thus avail herself of the fair  
opportunity she had of making good her defense, i t  was her own fault, 
and she can not be heard now to say that she did not do so because the 
issues tendered by her were not accepted. Deaver v. Deaver, 137 N.  C., 
246; I n  re Herring's Will, 152 N. C., 258. We repeat what was said in  
Deaver's case, supra: "It is not material in what form issues are sub- 
mitted to the jury, provided they are germane to the subject of the con- 
troversy and each party has a fair opportunity to present his version 
of the facts and his view of the law, so that the case, as to all parties, can 
be tried on the merits." 

The last exception presents the real question i n  the case. Was the 
evidence offered sufficient to show a preference voidable under the bank- 
rupt law? To which we must give an affirmative answer. A person is 
deemed to have given a preference if, being insolvent, he has within four 
months before the sing of the petition, or after the filing of the 
petition and before the adjudication, procured or suffered a judg- (216) 
ment to be entered against himself in favor of any person, or 
made a transfer of any of his property, and the effect of the enforce- 
ment of such judgment or transfer will be to enable any one of his 
creditors to obtain a greater percentage of his debt than any other of 
such creditors of the same class. Bankrupt Act, see. 60a; Brandenburg 
on Bankruptcy ( 3  Ed.), secs. 946 and 947. I n  the case of a transfer, 
the four months do not expire until that period has elapsed after the 
registration of the instrument, if required to - be recorded. I n  the 
case of a preference, if the person receiving it, or to be benefited 
thereby, or his agent acting therein, shall have had reasonable cause 
to believe that i t  was intended thereby to give a preference, i t  shall 
be voidable by the trustee, and he may recover the property or its 
value from such person. Bankrupt Act, sec. 60b; Brandenburg, sec. 961. 
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I t  appears in this case, ~ i t h o u t  any serious controversy as to the facts, 
.that while J. W. Taylor was insolvent he made a transfer, or assignment, 
which is the same thing, of all his property for the benefit of his credi- 
tors, with a preference in favor of the defendant to the full amount of 
his indebtedness to her, and after paying the preferred debts, the residue 
was not sufficient to pay the other creditors. The result, therefore, was 
that the defendant was g i ~ e n  a greater percentage of her claim than 
some of the other creditors in the same class with her, and this transfer 
was made and registered within four months before the filing of the 
petition and the adjudication of bankruptcy. I t  follows from these un- 
disputed facts that if the defendant had reasonable cause to believe that 
result was intended, the preferential payment she received was void 
under the bankrupt law, and she is liable to the plaintiff, as trustee in  
bankruptcy, for the amount thereof. I t  is not necessary, in order to in- 
validate the preference, that there should have been any moral or actual 
fraud. I t  is simply a constructive fraud, arising by law upon the exist- 
ence of certain facts and forbidden by it. There is nothing dishonest 
or illegal in a creditor's obtaining payment of a debt due him from a fail- 
ing or embarrassed debtor, nor in his attempting, by ppoper and ordinary 

effort, to secure an honest debt; but such an act may afterwards 
(21'7) -become constructively fraudulent and illegal, by reason of the fil- 

ing of a petition and an adjudication in  bankruptcy. I t  is void- 
able by the trustee of the bankrupt's estate because the law says it shall 
be so, regardless of the moral quality of the act or intent, or the motive 
of the debtor, however honest i t  may have been. The law considers only 
the ultimate effect of such act as being inconsistent with the very purpose 
and policy of the Bankrupt Act, which is the equal and equitable distri- 
bution of the bankrupt's estate among his creditors, subject only to the 
preferences or priorities therein allowed. Brandenburg, sees. 962, 966. 
"The acts mentioned in this section are not such as were forbidden by the 
common law, or generally by the statutes of the States ; nor are they acts 
which in their nature are immoral or dishonest. I n  order to carry out 
the spirit of the bankrupt system-an equal division of the bankrupt's 
property among his creditors-Congress has adopted a conventional rule 
to determine the validity of these preferences. I t  has prescribed a limit 
of four months. Any (forbidden) transfer made within that time is 
fraudulent and voidable. I t  is not so because such preferences are mor- 
ally wrong, but because the act says they are." Bean 21. Brookmire, Fed. 
Cases, KO. 1168; In're Cobb, 96 Fed., 821. Nor is i t  material whether 
the payment or transfer is made directly or indirectly to the creditor, 
vhose claim is preferentially satisfied thereby. I f  he receives the benefit 
of the preference, as the defendant did in this case, i t  is sufficient. Gold- 
man v. Smith, 93 Fed., 182; Brandenburg, see. 69. The form of the  
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transfer or payment is not considered, but the substance of the transac- 
tion and its effect in  preventing an equal division of the debtor's proper- 
ty among his creditors, subject to preferences lawfully acquired under 
the law and recognized in the act as valid. The payment, therefore, 
to the defendant by the assignee was, in legal effect, a payment 
to her by the bankrupt, as much so as if he had made the payment him- 
self to her. 

Actual knowledge of the intent to prefer is not required, nor even 
a belief, but simply reasonable cause to believe that such was the 
intent. A party who may be affected by notice must exercise (218) 
ordinary care to ascertain the facts, and if he fails to investigate 
when put upon inquiry, he is chargeable with all the knowledge he would 
have acquired if he had made the necessary effort to discover the truth. 
Bunting v .  Ricks, 22 N .  C., 130; Hulbert v. Douglass, 94 N.  C., 122; 
Bryan v. Hodges, 107 N.  C., 492; Hill v. B. R., 143 N. C., 539 ; AIcIver 
v. Hardware Co., 144 N. C., 489. This jus) and reasonable doctrine has 
been applied in cases where i t  was sought to fix a creditor of a bankrupt 
or a purchaser from him with knowledge or notice of the latter's intent 
in dealing with him, or to show that the creditor or purchaser had rea- 
sonable cause to believe in the existence of the debtor's intent to prefer 
or to defraud. Buchanan v. Smith, 16 Wall., 277; Wager v. Hall, ihid., 
584; Harrell v. Beall, 17 Wall., 590. A creditor has reasonable cause 
to believe his debtor intends to prefer him when such a state of facts 
is brought to his attention as would lead a prudent man, when put on 
his guard, to the conclusion that such is his intent. Toof v. Martilz, 13 
Wall., 40; Bank v. Cook, 95 U. S., 342. Applying these principles to 
the facts of the case, i t  cannot be questioned, we think, that the defend- 
ant had at  least reasonable cause to believe that the bankrupt intended to 
prefer her, as his creditor, when the payment was made. I f  we are to 
judge by what she did and by her own words, the transaction is con- 
demned. She told the trustee that she was protected, and admitted to 
him that she had been informed of her preference as a creditor, asked 
that the money be paid to her-virtually asserting her right thereto-and 
received i t  from the trustee with the understanding that i t  was paid t o  
her by reason of her preferential right as a creditor. The trustee stated 
that "She received i t  as money due her under the preference in the as- 
signment." I f  the jury found these to be the facts from the testimony, 
under the instruction of the court, she had not only reasonable cause to 
believe that the money was paid with intent to prefer her, but actual 
notice of the fact; a n d  i t  is not denied, nor could i t  be, that the money 
was, in fact, so paid to her. But  in  any view of the testimony, even 
if construed most favorably for the defendant, she had knowledge 
of facts and Eircumstances from which the law clearly implied (219) 
notice. 

171 
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B u t  if the defendant i s  to  be considered as  hav ing  derived her  r igh t  
to  t h e  money f r o m  the assignee a n d  under  t h e  assignment, t h e  result 
will  be the  same. She  necessarily knew t h a t  she had  been preferred, a n d  
h e r  tit le to the  money must f a i l  b y  t h e  very terms of the bankrupt  lam. 

N o  error. 

Cited: Kivet t  v. l'el. Co., 156 N.  C., 307; T y n n  v. Grant, 166 N. C., 
45;  NcSee l ey  v. Shoe Co., 110 N.  C., 281. 

T. S. TAYLOR v. R. P. WAHAB. 

(Filed 22 February, 1911.) 

1. Deeds and Conveyances-Trusts and Trustees-Parol Trust-Evidence 
Sufficient. 

In  an action to recover lands, defendant admitted the title to be in  
plaintiff by virtue of his being a grantee of defendant's sons, to whom 
the defendant had conveyed i t  by deed for a good and not for a valuable 
consideration. To establish the defense of a parol trust thereon in de- 
fendant's favor, there was evidence tending to show a n  absence of con- 
sideration moving from the sons to the plaintiff; that  antecedent to the 
plaintiff's deed there was a n  agreement made between the sons and the 
plaintiff that the latter would hold the locus in quo for the use and bene- 
fit of defendant during his life, and there was evidence in  corroboration 
that  plaintiff had, since his deed, leased a portion of the land from de- 
fendant and had several times thereafter attempted to lease the land 
from him; that the lands comprised the homestead of the defendant, and 
he had continuously been in possession thereof, enjoying the rents and 
profits: Held,  the evidence tended to show a n  agreement entered into 
prior to the execution of the deed and a s  a part of it, creating the parol 
trust, and was sufficient to sustain a verdict for defendant. 

2. Trusts and Trustees-Parol Trusts-Evidence-Instructions-Questions 
for Jury. 

Where competent evidence is introduced to establish a parol trust, i t  
is the duty of the judge to submit i t  to  the jury, and i t  is for them to 
say whether i t  is "clear, strong, cogent, and convincing." 

(220) APPEAL by plaintiff f r o m  Ward, J., a t  J u l y  Special Term, 
1910, of HYDE. 

m. C. Rodman and E. F. Aydlett for plaintiff. 
W.  M. Bond for defendant. 
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ALLEN, J. The plaintiff, T. S. Taylor, alleges in  his complaint that 
he is the owner of about 200 acres of land in  Hyde County, and that 
defendant is in  the unlawful possession of about 60 acres thereof, which 
is particularly described in section 2 of the complaint. The defendant, 
R. P. Wahab, Sr., admits in  his answer that the legal title to the land 
i11 dispute is in  the plaintiff, and alleges in section 4 of the answer: 
"That some years ago he signed a deed purporting to convey to plaintiff 
(who had married his daughter) and to two sons of defendant the tract 
of land described i n  the complaint; that he was paid nothing for the 
same; that thereafter, for nominal consideration, as he is informed and 
alleges, the plaintiff procured deeds purporting to convey to him the in- 
terest of said two sons in  said property, plaintiff agreeing with said sons 
before they made deeds to him that if they would convey to plaintiff their 
two-thirds interest in  all said land that defendant should use, occupy and 
enjoy for his own benefit, as long as he lived, that part of said land de- 
scribed i n  section 2 of the complaint, with rents and profits of same, i t  
being known as the R. P. Wahab, Sr., homestead; said deeds were made 
on the strength of said agreement and promise by plaintiff, and he has 
sold to other parties all the land he got by said deed except his home- 
stead piece; that all the legal title that plaintiff ever acquired in  any way 
to said land was made to him expressly subject to the right of defendant 
to use, occupy and enjoy the profits of that part of said land described 
in  section 2 of the complaint, during his lifetime; that ever since the 
plaintiff acquired the legal title to any part of said property, plaintiff 
has held that part described in section 2 of complaint, charged with 
a trust affixed to i t  before the legal title passed, to the effect that this 
defendant should use and enjoy i t  for and during the term of his nat- 
ural life." 

The plaintiff filed a reply, denying section 4 of the answer. (221) 
The following issue was submitted to the jury: "Was i t  understood 
that if R. P. Wahab, Jr., and James S. Wahab would execute the deeds 
of 20 May, 1904, to plaintiff T. S. Taylor, that R. P. Wahab, Sr., should 
have a life estate for himself in the whole of the lands described in section 
2 of the complaint, and did said plaintiff take said deeds with said under- 
standing and agreement? Answer : Yes." 

Judgment was rendered in  favor of the defendant, and the plaintiff 
appealed, relying on two exceptions. 

One of these exceptions is to the refusal of the judge to charge the 
jury, "That upon all the evidence they should answer the issue, 'No," 
and the other to the charge of the judge as to the quantum of proof re- 
quired of the defendant to establish the parol trust alleged by him, which 
was as follows: "That i t  was their duty to answer the issue 'No,' unless 
the defendant had shown by clear, strong, cogent, and convincing evi- 
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dence that plaintiff procured execution of deeds to him from James Wa- 
hab and R. P. Wahab, Jr., by a promise and agreement on his part, 
before said deeds were made, that defendant should use, occupy, and en- 
joy said land described in section 2 of complaint, and its rents and prof- 
its, for term of his natural life; that if defendant had so shown by such 
evidence as above stated, they should answer the.issue, 'Yes.' " 

I n  our opinion, the evidence introduced by the defendant meets every 
requirement of the law. 

R. P. Wahab, Jr., named in the issue and one of the grantors to the 
plaintiff, testified as follows : "That prior to the time he and his broth- 
er, James S. Wahab, made deed to plaintiff, said plaintiff agreed that 
if they would make the deed, that their father, the defendant, should 
have the right to use and occupy as long as he lived that part of said 
land described in section 2 of complaint, and to receive the rents and 
profits thereof for his (defendant's) own use and benefit; that he and 
his brother, James S. Wahab, made said deed by reason of and upon the 
strength of said agreement; that Taylor paid them nothing; that he 
made the agreement with Taylor at Scranton, his father not being pres- 

ent;  that no one else was present; that he informed his brother; - 
(222) that he and his brother made the deeds to Taylor because of and 

upon the strength of said agreement; that the piece of land de- 
scribed in section 2 of complaint was known as R. P. Wahab, Sr., home- 
stead; that his father has ever since remained in possession and received 
the rents and profits of said homestead; that Taylor has rented part of 
said homestead from his father since said deeds were made, and paid him 
rents for same." 

One Garrish testified that he bought some of the land outside of the 
homestead tract from Taylor, and that Taylor stated to him he would 
sell him the homestead when he c?me into possession of i t ;  and at 
another time Taylor stated to him that he would sell him the homestead 
subjeot to life right of R. P. Wahab, Sr. These conversations were since 
James Wahab and his brother made the deeds to Taylor. 

One Alexander testified that in  the year 1909 he heard plaintiff say 
he toould give defendant $1,000 and board for a six-year lease of the 
homestead. 

James Wahab testified: That plaintiff asked him last year if he didn't 
think defendant was a fool not to accept $600 and give up the homestead; 
said he had offered him that to surrender possession. 

R. P. ~ a h a b .  Sr., was sworn, and testified that he received nothing 
for the deed he made to Taylor and his sons; that soon after his sons 
made the deeds to Taylor, R. P. Wahab, Jr., told him "he and James 
Wahab had conveyed to Taylor because i t  was agreed by Taylor that 
I should have a life right in the homestead. Taylor has rented from me 
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and has always told me i t  was mine for life; wanted to rent it again; 
I refused, and he started suit." 

One Ellickson testified: Last year Taylor wanted me to make him 
some carts. Soon after he told me he would not need the carts, as de- 
fendant would not sell him his life right in the homestead; said he of- 
fered him $1,000 for a six-year lease on i t ;  Taylor also said he would 
not have barn repaired, as i t  was on defendant's land; the barn was on 
the homestead. 

The defendant also offered evidence that James Wahab, named (223) 
i n  the issue, was sick and could not attend court. The defendant 
has been in possession of the land since the execution of tlie deed to the 
plaintiff in  1894. 

The plaintiff introduced evidence to the contrary, an'd, as a witness i n  
his own behalf, denied the agreement and explained the possession of the 
defendant; but he admitted upon his cross-examination "that he rented 
part of the homestead property from defendant since the deeds were 
made and paid him $50 and board for it"; "that he did offer a piece of 
land worth $150 to get defendant to give up possession of homestead," 
and he refused to deny the conversations testified to by the witnesses for 
the defendant, Garrish and Ellickso-n. 

We have much more than declarations admitting a trust antecedently 
created. We have evidence of an agreement entered into prior to the 
execution of the deed and as a .part of it, testified to by one of the parties 
to the agreement; evidence of declarations of the plaintiff that he would 
sell tlie land subject to the life right of the defendant; that he would give 
defendant $1,000 and board for a six-year lease of the land; that he had 
offered defendant $600 to surrender possession of the land; evidence that 
plaintiff had rented par t  of the land from the defendant and had paid 
him rent, and the fact that the defendant had been in  possession of the 
land six years after he (the plaintiff) received his deed before this action 
was commenced. 

I n  Smiley v. Pearce, 98 N. C., 179, Smith, C. J., says: "The declara- 
tions held to be insufficient themselves to show a trust which a court will 
enforce are such as are but admissions of a trust antecedently created, but 
do not include such as create and annex the trust to the legal estate," 
and this is cited with approval in  Hemphill v. Hemphill, 99 N. C., 442. 
The evidence of R. P. Wahab, Jr., as to the agreement with the plaintiff, 
was such as creates and annexes the trust to the legal estate, and there 
was much evidence in corroboration. 

We also think there was no error in the charge of his Honor, and that 
the rule laid down for the guidance of the jury, as stated in the part of the 
charge quoted, follows the decisions of this Court. McWair v. Pope, 100 
N.  C., 408; Hamilton v. Rucharucn, 112 N.  C., 471; Kelly v. McNeill, 
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(224) 118 N. C., 353; M'ilson. v. Broum, 134 X. C., 405. I t  is  well 
settled in  this State that  where competent evidence is intro- 

duced to establish a parol trust, i t  is  the duty of the judge to  submit it 
to the jury, and i t  is for  the jury to say whether it is  "clear, strong, co- 

- gent, and convincing.'' Cobb v. Edwards, 117 N.  C., 253; Lehew v. Hew- 
itt, 130 N. C., 22; Auery v. Stewad, 136 N. C., 430. 

The  enforcement of parol trusts is  recognized in  this State, but i t  is  
a jurisdiction in  the exercise of which there is  much danger. As said by 
Pearson, J., in  Kelly v. Bryan, 41 N. C. ,  286; "Courts of equity enforce 
parol trusts to prevent fraud, but the jurisdiction is exercised sparingly 
and, many t h b k ,  with very doubtful policy.'' Justice Walker in Awry 
v. Stewart, supra, while discussing the rule as to the proof required, says: 
"The security of titles required the adoption of this rule." As a fur-  
ther safeguard, the law clothes the presiding judge with the power to 
supervise the verdict and to set i t  aside in  nroper cases. 

The  doctrine is fully and clearly discussed in  Avery v. Xtewart, cited 
above, and i n  Sykes v. Boone, 132 N.  C., 199, both of which are conclu- 
sively against the plaintiff. W e  find 

N o  error. 

Cited: McWhirter v. McWhi~ter, 155 N. C., 147; Lutz v. Hoyle, 167 
N. C., 634. 

KATHRYN M. HOTT7dRD v. J. H. HARRIS PLUMBING COMPANY. 
(Filed 22 February, 1911.) 

1. Negligence-Master and Servant-Acts of Clerk-Respondeat Superior. 

The plaintiff was employed in the store of A and was injured by falling 
through an open trap-door. usually closed and concealed beneath a mov- 
able counter. A had requested the defendant to  do some repair work in 
the basement of the store, and on this occasion a clerk of A, under A's in- 
struction, had shown the workman of defendant the way to his work, had 
opened the trap for him to descend, and was informed by the workman 
that he would be in the cellar an hour or two. The clerk failed to close 
the trap or to guard the opening against accidents, and thus the injury 
complained of was occasioned: Held, as A had the complete control and 
management of his own store, he was responsible in damages for the neg- 
ligence of his clerk in not closing or safeguarding the open trap ; that this 
negligence the proximate cause of the injury, and under the evidence 
a motion of nonsuit should have been granted. 

2. Negligence-Joint Tor t  Feasors-Release as to One-Effect. 
A release of one or more joint tort feasors executed in satisfaction for 

an injury recei~ed from their joint negligent act is a discharge of them 
all. 
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APPEAL from Ferguson, J., at May Term, 1910, of BEAUFORT. (225) 
Action for damages. These issues were submitted: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged ? Answer : Yes. 
2. Did plaintiff, by her own negligence and acts, contribute to her 

injury? Answer: No. 
3. Did the release of plaintiff for a valuable consideration to E. W. 

Ayers from liability also relieve the defendant from liability ? Answer : 
No. 

4. What damage, if any, is the plaintiff entitled to recover? Answer: 
$750. 

From the judgment rendered, the defendant appealed. 

Nicholson & Daniel for plainti f .  
W .  C. Rod:rnan for defendant. 

BROWN, J. Although there are twenty assignments of error, the merits 
of this appeal can be passed on in considering the motion to nonsuit. 

I t  is admitted that E. W. Ayers is the owner and proprietor of a large 
store in Washington, North Carolina, in which he conducts a mercantile 
business, and that plaintiff was his employee in the millinery depart- 
ment. Ayers employed defendant to send a workman to his store for the 
purpose of descending into the cellar and putting in a water pipe. The 
only entrance to the cellar, which was dark, was a trap-door in the floor 
of the store, over which a movable counter stood. From this trap-door 
a ladder was used to descend into the cellar. The counter was 
moved, the trap-door opened, and the workman, one Cherry, sent (226) 
by defendant to fix the water pipe, descended with his lantern and 
tools into the cellar and went to work. The trap-door was not closed after 
Cherry descended into the cellar, and the plaintiff in passing by fell in 
and was injured. 

There are two reasons why the nonsuit must be sustained. 
1. There is no evidence of negligence upon the part of the defendant. 

I t  obeyed the call and sent one of its workmen to Ayers' store, as di- 
rected. I t  was Ayers' duty to conduct the workman to the place where 
the work was to be done. I t  was Ayers' store and he had complete con- 
trol and management of it. H e  knew the way into the cellar, and the 
workman did not. Ayers was offered as a witness for plaintiff, and ad- 
mits that he undertook this duty. He directed one of his clerks to show 
Cherry the way into the cellar through the trap-door. 

When Ayers delegated this duty to his clerk he was responsible for the 
manner in  which he discharged it. Tanner v. Lumber Co., 140 N. C., 
475. 
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When the vorkman lighted his lantern and descended by the ladder 
into the cellar i t  was the clerk's duty to either close the door or, if nec- 
essary to leave i t  open while the work was being done, to protect it so 
those passing by were not likely to fall into the cellar. 

The evidence for plaintiff is not aided any by that offered by defend- 
ant. According to Cherry's evidence, Ayers told him that one of his 
clerks would show him the way into the cellar; that the clerk opened the 
trap-door and told him to enter, which he did; that he then told the clerk 
he would be in  the cellar an hour or two, and that the clerk could shut 
the trap-door. 

Taking the evidence in its most favorable view for plaintiff, we are 
unable to see any negligent act upon the part of the defendant. 

The proximate cause of her injury was the neglect of Ayers' agent, 
after conducting the workman (as directed by Ayers) into the cellar and, 
after the workman was down in the cellar, in failing to close the trap, as 

i t  was his duty to do. 
(227) 2. Assuming that this defendant is jointly liable with Ayers 

to the plaintiff, she has released Ayers for a valuable consider- 
ation paid to her by him, and that releases this defendant. 

She cannot be allowed to recover two compensations for the one injury. 
If she recovers of one she cannot recover of the other. I t  is immaterial, 
so fa r  as plaintiff is concerned, to consider which joint tort feasor is 
primarily liable. 

The question of primary and secondary liability is for the offending 
parties to adjust between themselves. The injured party has his remedy 
against either. Dillon. v. Raleigh, 124 N. C., 188; Buswell Personal 
Injuries, see. 190. 

I t  is well settled that a release of one or more joint tort feasors exe- 
cuted in satisfaction for an injury is a discharge of them all, on the 
ground that the party can have but one satisfaction for his injury. 24 8. 
& E., 306, where cases from ne'arly all the American courts are coI-. 
lected. Bvozun v. Louisburg., 126 N.  C., 701; Burns v. Wo?nble, 131 
N .  C., 173. 

Citing a wealth of authority, English and American, Judge Cooley 
says: "It is to be observed in respect to the point above considered, 
where the bar accrues in favor of some of the wrongdoers by reason of 
what has been received from or done in respect to one or more others, 
that the bar arises not from any particular form that the proceeding as- 
sumes. but from the fact that the injured party has actually received sat- 
isfaction, or what in  law is deemed the equivalent. Therefore, if he ac- 
cepts the satisfaction voluntarily made by one, that is a bar to all. And 
so a release of one releases all, aithough the release expressly stipulates 
that the other defendants shall not be released. And this rule is held to 
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apply even though the one released was not i n  fact liable. I t  does not 
lie i n  the mouth of such a plaintiff to say he had no cause of action 
against one who paid him for his injuries, for the law presumes that  the 
one who paid committed the trespass and occasioned the whole injury." 

The release in  question i s  set out i n  the record and its execution is  ad- 
mitted by the plaintiff i n  her testimony. I t  purports to release and dis- 
charge Ayers on account of this in jury  and is  based upon a valuable 
consideration, and i t  is not contended that  i t  was secured by fraud. 

Upon practically all the authorities, this act of plaintiff re- (228) 
leased this defendant as well as Ayers. 

W e  are therefore of opinion that  i n  no view of the evidence can the 
plaintiff recover. 

The  motion to nonsuit is  sustained and the action i s  dismissed. 
Reversed. 

Ci ted:  S i rcey  v. Rees, 155 N .  C., 300. 

L. H. HORNTHAL v. W. H. HOWCOTT AND M.kCI< LINYEAR. 

(Filed 22 February, 1911.) 

Deeds and Conveyances-Reservations-Timber Deeds-Interpretation. 
The plaintiffs conveyed by deed certain described standing timber on 

their lands not less than 11 inches on the stump when cut, with the right 
to enter and to cut and to remove said timber within four years from the 
date of the deed; and thereafter, but before the expiration of the four 
years giren for the cutting and removal of the timber, they conveyed to 
the defendant the lands described in the deed for the timber, with a pro- 
vision, after describing the lands, "that the certain timber had been pre- 
viously sold, etc., and is excepted from this deed." This action involves 
the title to the timber embraced in the timber deed and not cut and re- 
moved within the period of time therein specified. as between the grantor 
and grantee in the deed for the lands : Held, the intent of the grantor is to 
be gathered from the two deeds, and the legal effect of the deed to the 
defendant is to convey the land and all the timber thereon not cut and re- 
moved by the grantee in the timber deed, in accordance with its provisions - 
within the four years therein named. 

APPEAL by defendants from J. 8. Adams, J., a t  Fall  Term, 1910, of 
W,~SHINGTON. 

The  facts are sufficiently stated in  the opinion by H r .  Justice B l l e ~ z .  

W .  M .  B o n d  and  W .  2Cf. Bond ,  Jr., for p l a i n t i f .  
Gaylord & Gay70rd for defendants.  
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ALLEN, J. This action was instituted to determine the title to certain 
pine and poplar timber standing on the land described in the com- 

(229) plaint. The plaintiffs are L. H. Hornthal and Flora Sheleenzan, 
who is the only heir at  law of Louis Hornthal, deceased. I t  ap- 

pears from the record that prior to 6 May, 1900, L. H. and Louis Horn- 
thal were the owners of said land, and that on that day they executed 
to the John L. Roper Lumber Company a deed by which they conveyed 
all the pine and poplar timber on said land, not less than 11 inches on 
the stump when cut, with the right to enter and to cut and remove said 
timber within four years from the date of the deed, and that on 30 Octo- 
ber, 1902, they (L. H. and Louis Hornthal) executed a deed to the de- 
fendants, by mhich they conveyed the tract of land on mhich the timber 
conveyed to the Roper Lumber Company was situate. This last deed to 
the defendants contains the following provision, after the description of 
the land, upon mhich the settlement of the controversy depends: "The 
pine and poplar timber having been previously sold to the John I,. 
Roper Lumber Company, and is excepted from this deed." The case was 
submitted to the Superior Court on these facts, the defendants resery- 
ing certain exceptions to the refusal of the judge to -admit evidence by 
them, which need not be considered. 

The plaintiffs contend that the effect of the provision in the deed to 
the defendants is to except from the operation of the deed all the pine 
and poplar timber on the land measuring 11 inches and more, and that 
they are owners of all of said timber not removed in four years, and 
defendants say that it excepted the timber conreyed to the Roper Lum- 
ber Company, and that the timber conreyed was such as was cut in four 
years, and that all of the timber not cut and removed in four years passed 
to them under their deed. The judge presiding at the trial sustained the 
contention of the plaintiffa, and in this we think there is error. 

The object of courts in the construction of a paper-writing is to dis- 
cover what the parties to it intended, and whether apt language has been 
used to give effect to the intention. Ordinarily, this must be gathered 
from the paper itself; but every act has its connections and associations, 
and to be understood must be placed in its appropriate setting. At the 

time the deed to the defendants mas executed, the four years with- 
(230) in which the Roper Lumber Company had the right "to cut and 

remove the timber had not expired, and there is nothing to indi- 
cate that they did not expect this right to be exercised. The plaintiffs 
were executing a deed conveying the land to the defendants, and they had 
previously executed a deed to the Roper Lumber Company, conveying 
timber, and were familiar with its terms. They knew it was usual to fix 
the time within which the timber could be removed, and to reserve the 
right to enter for the purpose of cutting and removal. I t  is true, i t  is 
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not necessary to state any time within which the timber is to be removed, 
in a deed conveying the land and reserving the timber, aqd that the 
grantor in  such deed '(is not providing for timber cutting, but reserving 
a right, and should be entitled to hold till this is put an end to by the 
grantee's giving notice for a reasonable time, so that the grantor may 
elect to cut or sell this right to another"; Mining CO. v. Cotton Mills, 
143 N .  C., 308, and that the grantor has the right to enter for the pur- 
pose of removal, without expressly reserving i t  (A. & E. Enc. L., vol. 28, 
p. 543) ; but i t  is not probable, if the plaintiffs thought they had an inter- 
est in the timber, that they would have left important rights like these to 
depend on judicial construction, knowing, as they did, that similar pro- 
visions were in  the deed they executed and that they were inserted to 
protect the rights of the owner of the timber. The deed contains cove- 
nants of seizin and warranty and one against encumbrances, and the 
purpose of the parties in inserting the provision under consideration was 
to protect the grantor against these covenants, the deed to the Roper 
Lumber Company being regarded as an encumbrance. 

The language of the exception seems to put the matter at  rest. I t  is: 
"The pine and poplar timber having been previously sold to the John L. 
Roper Lumber Company, is excepted from this deed." I f ,  then, we 
determine what timber had been previously sold to the Roper Lumber 
Company, we fix the scope and extent of the exception. I n  speaking of 
a timber deed like this, Justice Hoke says, in  Hawkins v. Lumber Co., 
139 N. C., 162 : "The true construction of this instrument is that 
the same conveys a present estate of absolute ownership in the (231) 
timber, defeasible as to all timber not removed within the time re- 
quired by the terms of the deed"; and this statement of the law is ap- 
proved in  Lumber Co. v. Corey, 140 N. C., 467. 

I t  follows from this construction, that at  the expiration of four years, 
under the terms of the deed, the Roper Lumber Company had no title 
to the timber not removed, and that the effect of the deed was to convey 
to the lumber company all the pine and poplar timber cut and removed 
within four years, and no more. The exception is no broader than this. 
Therefore, the deed of the plaintiffs to the defendants conveys the land 
and all the pine and poplar timber not cut and removed by the Roper 
Lumber Company within four years from the date of the deed to it. 

Btrasson v. Montgomery, 32 Wis., 52, seems to be directly in point. I n  
that case one Gleason, who was the owner in fee of the lands, conveyed 
the timber thereon to one White, on 4 December, 1866, and gave him 
four years within which to remove it. I n  September, 1867, the said 
Gleason conveyed the land #to the plaintiff Strasson, by deed containing 
the following provision: '(excepting and reserving a certain amount of 
timber heretofore sold Elias N. White." White conveyed his interest in  
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the timber to the defendant, who entered after the expiration of the term 
of four years and cut the timber, and the plaintiff sued to recover dam- 
ages. I t  was held that the plaintiff was entitled to recorer. The Court 
says, on page 57: "The former conveyance was of all trees and timber on 
the premises, with the proviso that White should take the same off the 
land within four years, or by 4 December, 1870. I t  is well settled, on 
principle and by authority, that the legal effect of the instrument is that 
Gleason thereby conveys to White all of the trees and timber on the 
premises which White should remove therefrom within the prescribed 
time, and that such as remained thereon after that tiine should belong to 
Gleason or to his grantee of the premises. Having thus ascertained what 
Gleason conveyed to White, we are next called upon to determine the 

legal effect of the exception or reserl-ation in the deed to the 
(232) plaintiff. The language is, 'excepting and reserving a certain 

amount of timber heretofore sold to Elias N. White.' But we 
have already seen that the timber sold to White mas only such as he 
should take off the premises by 4 December, 1870. Hence, the timber 
remaining on the premises after that date is not included in the above 
language, and is not excepted or reserved a t  all." 

This case is cited with approval in Bunch 21. Lumber Co., 134 N.  C., 
121, and in Hazukins v. Lumber Co., 139 N.  C., 163. I n  Bunch's case, 
Justice Walker, speaking for  the Court, quotes with approval the follow- 
ing language from the Strassolz case: ('It is well settled, on principle and 
by authority, that the legal effect of the instrument is that the vendor 
thereby conveyed to the vendee all of the trees and timber on the prem- 
ises which the vendee should remove therefrom within the prescribed 
time, and that such as remained thereon after that time should belong 
to the vendor or to his grantee of the premises." The defendants in this 
case are grantees of the premises, under a deed from the plaintiffs, and 
we conclude that the legal effect of that deed is to convey to the defendants 
the land and all the timber thereon not cut and removed by the Roper 
Lumber Company within four years from the date of its deed. 

Reversed. 

Cited: Bateman v. Lumber Co., post, 251; Jenkins v. Lumber Co., 
post, 357; Powers v. Lumber Co., post, 407; Wiley v. Lumber Co., 156 
N. C., 213; Hendricks v. Furniture Co., ib., 572, 574; Rountree v. Co- 
hen-Bock Co., 158 N. C., 155; Lumber Co. 21. Brown, 160 N.  C., 283; 
iWnrtin u. Martin, 162 N. C., 44; Temple Co. v. Guano Co., ib., 90; 
Powell v. Lumber Cfo., 163 N.  C., 37; Wilson, v. Xcarboro, ib., 388; Gil- 
bert v. Shingle Co., 167 N. C., 289; Williarns o. Parsom, ib., 531 ; Shan- 
nonhouse v. McMullan, 168 N.  C., 240;  fowl^ 21. McLean, ib., 540 ; Tim- 
ber Co. v. Wells, 171 N.  C., 264; Ollis v. Furniture Co., 173 N.  C., 545, 
546. 
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W. W. S. WATERS v. THE DENNIS SIMMONS LUMBER COMPANY. 

(Filed 22 February, 1911.) 

1. Trespass-Possessjon-Superior Title. 

Though trespass is a personal and possessory action, the law adjudges 
the possession to be in him who has the superior title, when neither party 
has the actual possession at the time of the alleged unlawful entry. 

2. Trespass-Calls-Description-Punctuation-EstabIished Lines-lnterpre- 
tation of Deeds. 

In an action for trespass on lands, the question of defendant's unlawful 
entry depended, under the construction of the calls in a grant under which 
he claims title, upon the question whether the second call was controlled 
by a call to the "Morris line" according to the following description : "Be- 
ginning at a pine on W. Creek or Gum Swamp at L.'s corner (this point 
being admitted), running thence south 41% degrees west 12 3-5 chains; 
thence south 20% degrees west 18% chains, along Morris's line south 
16% chains," etc. The plaintiff contends that the second call should be 
run with the Morris line, making a difference of 92 degrees in the two 
courses : Held, ( 1 )  the first call not mentioning the "Morris line," makes 
it probable, at  least, that it was not to reach that line; (2) it was not in- 
tended that the second call should be "along the Morris line," as the 
words quoted are separated by a comma from those of the second call, 
and qualify the third call for course and distance, there also being evi- 
dence that the description fits a location of the "Morris line" under the 
third call; therefore, (3) the rule that, under certain conditions, a call 
for an established line of an adjoining tract of land will control a con- 
flicting call for course and distance, has.no application. 

APPEAL by plaintiff from J. S. Adams, J., a t  October Term, (233) 
1910, of WASHINGTON. 

The facts are sufficiently stated in  the opinion of the Court by Mr. 
Justice Walker. 

Ward & Grimes for plaintiff. 
Gaylord & Gaylord for defendant. 

WALKER, J. This action was brought to recover damages for a tres- 
pass on land. While trespass is a personal and possessory action, if 
neither party has the actual possession at  the time of an alleged unlawful 
entry, the law adjudges the possession to be in  him who has the superior 
title. McCormick v. Mowroe, 46 N.  C., 13;  Drake 2). Howell, 133 N.  C., 
162 ; Gordner v. Lumber Co., 144 N.  C., 110. There being no evidence 
of actual possession, the plaintiff sought to recover by reason of his con- 
structive possession arising from the title which he alleges had been ac- 
quired and was held by him at the time of the defendant's entry upon the 
land, under a grant issued by the State to him 20 November, '1890. The 
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defendant justified under a grant issued to Har ry  W. Stubbs, 18 August, 
1887, he having acquired the title of the grantee by mesne convey- 

(234) ances. The plaintiff's grant included the locus i n  quo. I t  was ad- 
mitted that the Stubbs grant also covered the locus in  quo, if its 

lines and boundaries had been correctly located and run as shown on the 
blue map, and that the defendant's entry in that event was lawful; but 
the plaintiff contended that the first call of the Stubbs grant required 

that the first line should be run from Leggett's corner on Welche's Creek 
or Gum Swamp to the "Morris line," and the second line should not be 
run according to the course given in  the grant, but with the "Morris 
line" the prescribed distance, and the other lines should be run according 

to the calls of the grant to the beginning. The case, therefore, 
(235) turns upon the question whether the call for the "Morris-line" 

should control the location of the second line of the Stubbs 
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patent. The calls in that  grant  are as follows: "Beginning a t  a pine 
on  Welche's Creek or Gum Swamp a t  Luke Leggett's corner, run- 
ning thence south 41yz degrees west 12% chains; thence south 20% de- 
grees west 18% chains, along Morris's line south 16y2 chains; thence 
south 10y2 degrees west 18jh  chains, south 15% west 11% chains," and 
thence with the remaining calls of the grant to the first station. There 
mas no dispute as  to the beginning corner. I f  the second line is run  as 
the plaintiff contends i t  should be, that is, with the Morris (or Carkeet) 
line, the course will be north 67% west, instead of south 20v. west, which 
i s  the call of the Stubbs grant, making a difference in  the two courses of 
92 degrees. I t  also appears from the official map annexed to the grant, 
that  the lines therein indicated were run by the surveyors, who made the 
survey and map, as the defendant now contends they should be. 

The general rule is that  i n  the absence of calls for natural o r  artificial 
objects or monuments, a call for a known and established line of an  ad- 
joining tract of land will control another and conflicting call for  course 
and distance, because such a call is deemed to be the more certain. Cher- 
ry v. Slade, 7 N. C., 82; Bowen v. Gaylord, 122 N. C., 816; w'here many 
authorities are cited. See, also, Lance v. Rumbough, 150 N.  C., 1 9 ;  
Mitchell v. Welbom, 149 N.  C., 347; Bowcn v. Lumber Co., 153 N. C., 
366; 1Phitah-&I* u. Cover, 140 N .  C.,  280. There are exceptions to the 
general rule, as will appear in the cases cited, but they are not relevant 
to this discussion. The natural object'or line called fo r  must, of course, 
be located or identified with reasonable certainty. Hauser .c. Belton, 32 
N.  C., 358. The plaintiff i n  this case relies upon these settled rules for 
the ascertainment of boundaries, but we do not think they are applicable 
when the language of the Stubbs grant is  properly construed and the 
call for  the Morris line is  considered with reference to the context. I n  
the first place, i t  should be observed that i n  the first call, "south 411,$ 
degrees west 12% chains," there is no mention of the Morris line; and i t  
i s  a t  least probable that  if the call was intended to reach that  line, i t  
would have been so stated. The omission, though, is  not by  any means 
conclusive and does not fully answer the plaintiff's contention, 
but i t  may aid us to reach-the true meaning of what immediately (236) 
follows. I t  seeins to us, and we so decide, that it  was not intended 
that  the second call should be "along the Morris line," as the words just 
quoted are separated by a comma from those of the second call and ap- 
parently qualify the third call for course and distance. There also is 
evidence in  the case that  there is a line of the Morris (or Carkeet) tract 
corresponding with the third call by course and distance of the Stubbs 
grant ;  but whether there is or not, the Morris line is evidently men- 
tioned, not in the second, but in the third call, and this being so, the 
plaintiff's contention can derive no support from the rules of lam we 
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have stated above. While we interpret the Stubbs grant by its own lan- 
guage, without the aid of any extraneous facts, the evidence in  the case 
tends most strongly, if not convincingly, to establish the correctness of 
our conclusion. 

The court was of the opinion, and so charged the jury, that the second 
line of the Stubbs grant must be run according to course and 'distance, 
which should not be deflected or controlled by the call in the grant for 
the Morris line, that line being mentioned only in the third call. I f  the-sec- 
ond line is thus run, the senior (or Stubbs) grant will cover the locus in 
quo, and the defendant had the title and, therefore, the constructive pos- 
session a t  the time of its actual entry upon the.land. Having'the right 
of possession and the right of property, its entry was not unlawful. 

Under the instruction of the court, which we hold was correct, the ver- 
dict and judgment were properly rendered for theddefendant. 

No error. 

Cited: Elliott v. R. R., 169 N. C., 396. 

J. W. TWIDDY v. DARE LUMBER COMPANY. 

(Filed 22 February, 1911.) 

1. Railroads-Fellow-servant Act-Scope-Interpretation of Statutes. 
While the provisions of the Fellow-servant Act, Revisal, see. 2646, do 

not extend to a railroad in process of construction before it is operated 
as a railroad, it does apply, when the railroads are in operation, to their 
employes in the course of any department of the work embraced in or in- 
cidental to the operation of the road. 

2. Same-Lumber Roads. 
The provisions of the Fellow-servant Act, Revisal, see. 2646, apply to 

lumber roads that operate a railroad, and with full force and effect to 
all their employees in the course of their service in the operation of the 
railroad, or any department of it. 

3. Same. 
The provisions of the Fellow-servant Act do not extend to employees of 

a lumber company who are not connected with the operation of a rail- 
road of the company. 

4. Same-Evidence-Actionable Negligence-Accident. 
Plaintiff in the line of his duty was sawing at one end logs for the de- 

fendant, a t  its lumber plant, which logs were to be placed on defendant's 
railroad car by appliances run by steam, known as a "skidder" and a 
"loader." The other ends of the logs were sawed by other of defendant's 
employees, and the negligence complained of was the failure of these other 
employees to give plaintiff notice that a log, which rolled upon plaintiff, to 
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his injury, was about to do so. There was no evidence that plaintiff was 
a part of a train crew or directly engaged in operating the '%kiddern or 
the "loader": Held, the Fellow-servant Act, Revisal, see. 2646, has no 
application. iSernbZe, the injury resulted from an accident, and there was 
no actionable negligence shown on the part of the defendant. 

APPEAL from J. S. Adanw, J., at Fall Term, 1910, of DARE. 
Action to recover damages for injury caused by alleged negligence on 

the part of defendant company. 
The jury rendered the following verdict: 
1. Was plaintiff injured by the negligence of defendant, as alleged? 

2. Did plaintiff contribute to his own injury by his negligence, (238) 
as alleged in  the answer ? Answer: No. 

3. Was the defendant injured by the negligence of a fellow-servant, 
as alleged i n  the answer? Answer: ----. 

4. What damage, if any, is plaintiff entitled to recover ? Answer : 

Damages up to the present time ...................... $1,000 
10 years, 200 days to the year, $1.00 per day ---------- 2,000 

5 years, 200 days to the year, .75 per day ---------- 750 
5 years, 200 days to the year, .50 per day ---------- 500 

-- 
$4,250 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

B. G. Crisp and Winston & Matthews for plainiiff. 
Ward $ Grimes and D. M. Stringfield for defendant. 

HOKE, J. The evidence tended to show that defendant, an incorporated 
lumber company, under its charter and in furtherance of i ts  business 
was operating a steam railroad, the chief purpose being to carry the logs 
from the woods to defentdant's mill. That on or about 2 October, 1908, 
the plaintiff, an employee of the company, was seriously injured, while 
engaged in  sawing logs in a loading yard of the company. That in  this 
part  of the work the custom was that after or as the timber was felled i n  
the woods, the logs were dragged to a convenient position near the rail- 
road track by means of a skidder, a stationary machine placed close to 
the track, operated by steam, and in  connection with this machine, or as 
a part  of it, there was aIso a "loader" which picked up the logs and 
placed them on the cars after they had been sawed into proper lengths 
for the purpose. That plaintiff was one of a gang of hands engaged in  
sawing these logs iato the lengths required, and a t  the time of the injury 
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he, with another hand, was working on a log with a cross-cut san and 
was hurt by the log's rolling around on his leg and crushing it, the log 
having been cut through at the other end bjr two hands engaged in a like 

service. The negligence imputed to defendant mas the failure of 
(239) the employees at the other end of the log to give plaintiff proper 

and timely warning that the log was about to roll, and the objec- 
tion chiefly urged to the validity of the trial was that in determining the 
questiorl of defendant's responsibility in  this aspect of the evidence, the 
judge allowed the jury to consider the case as affected by our statnte in 
reference to negligence of fellow-servants. This statute, Revisal, sec. 
2646, on matters relevant to the present inquiry, provides, "That any 
serrant or employee of any railroad company operating in the State, who 
shall suffer injury to his person . . . in  the course of his services or 
employment with such conipany by the negligence, carelessness, or in- 
competence of any other servant, employee, or agent of the company, 
etc., . . . shall be entitled to maintain an action against such com- 
pany." 

Construing this statute, the Court has frequently held that its force 
and effect mas to abolish, so far  as railroads were concerned, the doctrine 
known as the fellom-servant doctrine, and make the company responsible 

-for the negligent acts of its employees in  the course of their service and 
employment. &fubry v. R. R., 139 N. C., 388. And we have held fur- 
ther, that while the act does not extend to a railroad company in process 
of construction and before operations comnience (O'NeaZ v. R. R., 152 
IS. C., 404; xicholson u. R. R., 138 N. C., 5l6),  as to all railroads being 
operated in  the State, i t  applies to their employees in the course of any 
department of the work embraced in or incidental to the operation of 
the road. Referring to this question in Sicholson 's  case, supra,  the 
Court, among other things, said: "In Mott v. R. R., 131 N. C., 23'7, i t  
was sought to curtail and restrict the act so that it should apply only to 
railroad employees engaged in  operating trains, but the Court held to 
the contrary, and said, 'the language of the statute is both comprehensive 
and explicit.' I t  embraces injuries sustained by (quoting the act) 'any 
servant or employee of any railway company . . . in  the course of 
his services or emploplent with said company.' The plaintiff was an 
employee and was injured in the course of his service or employment." 

I n  that case the plaintiff, working in the repair shops, was injured 
(240) by the negligence of a fello~v-servant while removing a red-hot 

tire from an engine, and it was held that he could recover. The 
same ruling was repeated in Sigrnan v. R. R., 135 N. C., 184, where i t  
is said : "The plaintiff was injured by the negligence of a fellow-servant 
~vhile working upon and repairing a bridge of the defendant railroad. 
I t  is settled that the fellow-servant law, chapter 56, Private Laws 1897, 
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applies to railroad employees injured in  the course of their service or 
employment with such corporation, whether they are running trains or 
rendering any other service." 

The Court has also held in many well-approved decisions that these 
lumber roads, to the extent that they operate a railroad, are and should 
be considered as railroads, and that the statute in  question as construed 
and applied extends i n  full force and effect to all employees in  the course 
of their service in  the operation of the company's railroad or any depart- 
ment of it. Thomas v. Lumber Co., 153 N. C., 351; Blackburn v. hrn -  
ber Co., 152 N. C., 361 ; Bissell v. Lumber Co., 152 N.  C., 123 ; Snipes v. 
Mfg. Co., 152 N. C., 42; Sawyer v. R. R., 145 N. C., 21; Hairston v. 
Leather Co., 143 N. C., 512; Liles v. Lumber Co., 142 N.  C., 39; Hemp- 
hill v. Lumber Co., 141 N.  C., 487; Simpson v. Lumber Co., 133 N. C., 
96; Craft v. Lumber Co., 132 N.  C., 156. But this position, though fully 
established and sustained by these and many other decisions that could 
he cited, does not extend the effect of the fellow-servant statute to em- 
ployees of lumber companies, who are i n  no way connected with the 
operation of these railroads. The act, in terms, uses the words "rail- 
road companies," and no other, and may not be applied to employees 
who are engaged in  the lumbering features of the business. I n  the case 
before us, as we interpret the testimony, the plaintiff was properly i n  the 
lumbering department of the business. So far as the evidence now dis- 
closes, he was not a part of the train crew, nor was he directly engaged 
in  operating either the skidder or the loader, and, while he was a t  the 
time at work on a loading yard, he was, as stated, engaged in  the lumber- 
ing features of the work and cobld, in no proper sense, be considered an 
employee of a railroad or any department of it. We are of opinion, 
therefore, that the act in question has no application, and there 
was error in allowing the jury to determine the question of de- (241) 
fendant's responsibility as in  any way affected by it. 

While we have specially considered and passed upon the operatioil of 
the fellow-servant act, because that was the exception chiefly discussed 
before us, we deem it not amiss to say that, on the facts as they now ap- 
pear, there does not seem to have been an actionable wrong established 
against the defendant company, but the evidence tends rather to disclose 
one of those unfortunate but unavoidable accidents which sometimes 
occur in heavy work of this character and bring the case within the 
principle considered and applied in several recent decisions of the Court, 
as in Brookshire case, 152 N. C., 669. For the error indicated, then, 
defendant is  entitled to a 

New trial. 

Cited: S. c., 156 N. C., 588; Jackson v. L m b e r  Go., 158 N .  C., 319; 
Mincey a. R. R., 161 N. C., 470,471; McDonald v. R. R., 165 N. C., 625. 
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EDITH ASHE v. CAMP MANUFACTURING COMPANY. 

(Filed 22 February, 1911.) 

1. Estates-lllegitimates-Inheritance-Interpretation of Statutes. 

Revisal, see. 1556, Rules 9 and 10, does not restrict the principle that 
"all illegitimates" have the same right of inheritance as between them- 
selves "as if  legitimate," but broadly reiterates the doctrine in the most 
unambiguous terms. 

2. Same-"Half Bloodf'-Mother. 

There is no half blood between illegitimates, and they take by descent 
only through their mother. The statute regulates the descent of the 
realty of illegitimates who die intestate, without reference to the father. 
Revisal, see. 1556. 

3. Estates-lllegitimates-Inheritance-Prohibited Marriages-Races-Con- 
stitutional Law-Interpretation of Statutes. 

The constitutional prohfbition (Art. XIV, sec. 6) of marriages between 
the races does not affect an illegitimate brother's inheriting the estate of 
an intestate whose father was a negro and mother a white woman; and 
the fact that the intestate could not be treated "as if born in lawful wed- 
lock." Revisal, see. 1556, Rules 9 and 10, has no application. 

BBOWN, J., dissenting. 

(242) APPEAL by plaintiff from Justice, J., at November Term, 
1910, of NORTHAMPTON. 

The facts are sufficiently stated in  the opinion of the Court by Mr. 
Chief Justice Clark. 

Maso% & Worrell and W. H. S. Burgwyw, Jr., for p la in t i f .  
Peebles & Harris and Gay & Midyet te  for defendant. 

CLARK, C. J. Jesse Hasty, who was the illegitimate son of a white 
mother by a negro father, !died intestate in 1888, seized of the premises. 
H e  left a widow, but no children and no brother or sister, except Henry 
Hasty, the illegitimate son of his mother by a white father. The dower 
was not allotted. The widow remarried in  1891 and removed from the 
premises, leaving a tenant in  possession. Henry Hasty died in 1898. 
His  heirs a t  law sold the timber on the land to the defendant. This is an 
action by the remarried widow for trespass against the defendant for 
cutting the timber, and otherwise. There is no question of dower, as the 
defendant admitted the right of plaintiff thereto and offered to submit 
to judgment for the alIotment of dower. 

Revisal, see. 1556, Rules 9 and 10, are conclusive of the right of Henry 
Hasty to inherit. The plaintiff rests her contention on the words in  
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Rule 10, that the estate of illegitimate children "shall descend accord- 
ingly in  the same manner as if they had been born in wedlock." The 
previous words are '(illegitimate children shall be considered legitimate 
as between themselves." The sentence above quoted, which follows, uses 
the word "accordingly," showing that the intention was in  no wise to 
restrict the broad principle that all '(illegitimates" have the same rights 
L( as if legitimate," between themselves, but to broadly reiterate it, in 

the most unambiguous terms. 
The contention of the plaintiff, that as marriage between the white 

mother and negro father of Jesse Hasty was forbidden (Const., 
Art. IT, see. 8), therefore the descent could not be cast upon (243) 
Henry Hasty because Jesse could not be treated "as if born in  
lawful wedlock," cannot be sustained. There is no half blood between 
illegitimates; their descent is only through the mother. The act does not 
purport to validate such illicit unions. I t  merely regulates the descent 
of the realty of illegitimates who die intestate. 

There is no intimation in the statute of an intention to divide illegiti- 
mates into two classes-those whose parents might have married and 
those who could not. An illegitimate is nvllius jilius-a son without 
a father-in the eye of the law. The law takes no notice of the status 
or the color of the father. The law, in  such cases, traces descent only 
through the mother. Jesse Hasty was no less illegitimate because his 
parents were of different color. To hold otherwise would repeal alto- 
gether the law of descent among illegitimates as to all mulattoes, for their 
parents cannot legally marry. I t  would also repeal i t  in all cases where 
the children, whether mulatto, black, or white, are the offspring of 
a married man, by a roman not his wife. This would make a third class 
of illegitimates. I t  is true, that if the lawful wife die, the husband could, 
in  some cases, marry his paraniour (as was argued), but that would not 
legitimate the' previous offspring. 

We discover in  the law no intention to divid6 illegitimates into several 
classes. 811 illegitimates are treated as children without a father of any 
kind. The law takes no notice of him, for they trace oidy through the 
mother, and for the purpose of inheriting property, the illegitimate chil- 
dren of the same mother are legitimates, as between themselves. 

The judgment of nonsuit is 
Affirmed. 

BROWN, J., dissenting. 
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(244) 
J. H. LEE v. TV. H. MANLEY. 

(Filed 1 March, 1911.) 

1. Debtor and Creditor-Payment-Application. 

When the debtor owes two debts, one secured and one not secured, his 
right to  direct the application of a payment made to the creditor must be 
exercised a t  the time the payment is made. 

2. Same-Change-Consent of Debtor. 
If a debtor fails a t  the time of payment to direct its application when 

he owes the creditor a secured and a n  unsecured debt, the creditor may 
apply i t  to either debt, or a part thereof to one and the remainder to  the 
other; and when the application of the payment is  once made by the 
creditor, the assent of the debtor is  necessary for  him to then change it. 

3. Debtor and Creditor-Payment-Application by Law. 
When the debtor owes the creditgr two debts, one secured and one not 

secured, and makes the creditor a payment without directing it to either 
debt, and the creditor himself does not make the application, the law will 
apply the payment to  the unsecured debt. 

4. Debtor and Creditor-Mortgage-Proceeds-Payment-Application- 
Question for Jury. 

When the debtor owes a debt secured by a chattel mortgage, and another 
debt not secured, and makes payment to his creditor, with a part of the 
proceeds of the property secured by the mortgage, of which the creditor 
was aware, the execution of the mortgage was an application of the pay- 
ment upon the debt i t  secured, which the creditor can not change without 
the debtor's consent, and upon conflicting evidence presents a case for the 
jury upon the issue. 

5. Debtor and Creditor-Mortgage-Tender-Payment-Application. 
'Po make a good tender of payment of a n  amount secured by a mortgage, 

i t  is necessary for the debtor to allege and show, in addition to the offer, 
that  he has a t  all times since the tender been ready, able, and willing to  
pay, and accompany the plea by payment of the money into court. Dick- 
ersoa v. Nimnao%s, 141 N. C., 330, where the tender was made upon the 
maturity of the debt; and Smith v. B. an& L. Assn., 119 N. C., 261, in  re- 
lation to  tender by a surety, cited and distinguished. 

AFPEAL by  defendant f rom Ferguson, J., a t  F a l l  Term,  1910, of 
HERTBORD. 

(245) T h e  facts  a r e  sufficiently stated i n  the  opinion of t h e  Court  b y  
Mr. Jmtice Allen. 

No counsel for p l a h t i f .  
R. C. Bridger for defendant. 

ALLEN, J. T h i s  i s  a n  action to recover possession of personal prop- 
erty, which t h e  plaintiff claims by  reason of a chattel mortgage executed 
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to him by the defendant. The defendant, among other things, alleges in 
his answer: "That there is still due and owing on the mortgage described 
in the affidavit for the claim and delivery of personal property in  this 
action, the sum of $6.59, and that said amount was duly tendered to 
plaintiff by the defendant's attorney on 8 December, 1909, with interest 
on said mortgage. Said tender is hereby pleaded in bar of further re- 
covery in this action." 

I t  was admitted on the trial that during the month of April, 1909, 
the defendant executed to the plaintiff a chattel mortgage to secure $100, 
and conveyed therein a brown-mare and the crops raised by the defend- 
ant dring said year. I t  was also admitted that during the sunimer of 
1909 the defendant became indebted to plaintiff on account, which was 
unsecured, in  tho sum of $29.98, and that there was no agreement, at  
the time this debt was contracted, that i t  should be paid out of the pro- 
ceeds of the property in the mortgage, and the mortgage debt and the 
open account were not kept upon the books as a running account. The 
plaintiff admitted, upon his examination as a witness, that about the first 
of December, 1909, the defendant delivered to him peanuts, a part of the 
crop of 1909, raised by the defendant, and that he realized therefrom 
$93.41, which he applied first to the unsecured debt. The defendant 
introduced evidence that after the mortgage debt became due, he ten- 
dered payment of the remainder of said debt, after applying thereto the 
proceeds derived from the peanuts, and that the plaintiff refused to 
accept the same. He  did not allege nor offer to prove that he had at  all 
times been ready, willing, and able to pay, nor did he pay into court 
the amount he admitted to be due. 

The plaintiff testified that the defendant agreed that the (246) 
amount received from the sale of the peanuts should be applied 
first to the unsecured debt. The defendant denied this. 

Two exceptions are presented by the record. The first is to the charge 
of the judge as to the application of the payment of $93.41, which is as 
follows : "That if plaintiff received the mortgaged property from defend- 
ant and sold the same, or retained the said property for his own use, the 
defendant had a right to direct i ts  application, and if so directed by 
defendant, plaintiff would have to credit same to the second debt; but if 
defendant failed to direct its application, then plaintiff could apply i t  
to either claim as he might see fit; if neither the plaintiff nor defendant 
applied the payment, then the lam would apply it to the most precarious 
debt-in the case at  bar, the unsecured debt"; and the second is to the 
refusal to give the instruction asked by the defendant, as to the effect of 
a tender, which is as follows: "That if the jury shall find from the evi- 
dence that the defendant was entitled to be credited on the mortgage debt 
with the peanuts received by plaintiff, and if the jury shall further find 
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from the evidence that  the defendant through his attorney tendered bal- 
ance due on the mortgage debt before the bringing of this suit, that  said 
tender would be a discharge and release of the mortgaged property, and 
the jury should answer the first issue, $6.59, with interest." 

The charge gil-en by his Honor is erroneous. The question is fully 
discussed and the authorities collated in  Cyc., vol. 30, p. 1228 et sey. 

The general rule as to the application of payments is that  the debtor 
has the right, in the first instance, to direct the application of a payment 
made to a creditor 1%-ho holds a secured and an  unsecured debt, and that  
this right must be exercised a t  the time the payment is made. JIiller G. 
Womble, 122 N. C., 139. I f  the debtor does not exercise this right, the 
creditor may apply the payment to either debt ( M o s s  v. Adams, 39 
N .  C., 43 ; Sprinkle v. Xarti?z, 72 N.  C., 92 ; Young v. dlford, 118 N .  C., 
220) ; or he may apply a par t  to one debt and the  remainder to the other 
(Young v. AZford, supm) ; and he is  not restricted to the time the pay- 

ment is made. I f ,  honrever, he makes the application, he can not 
(247) change i t  without the consent of the debtor. 30 Cyc., 1239, and 

note, where many authorities are collected. I f  neither the debtor 
nor the creditor makes the application, the law applies i t  to the unsecured 
debt. Miller v. Womble, supra. 

I t  was this rule 11-hich the judge presiding undertook to enforce, but 
i t  has no application to the facts i n  this record. The payment in this 
case was a part  of the proceeds of the property conveyed in  the chattel 
mortgage, and the creditor knew this. The execution of the mortgage 
was an  application of the property to the payment of the debt secured 
therein, and this could be changed ~ ~ i t h o u t  the consent of the debtor. 
Bonner v. Sty~on,  113 N .  C., 32. The  plaintiff alleged that  the defendant 
gave this consent, and the defendant denied it. This presented a ques- 
tion for the jury, which was withdrawn by the charge of his Honor. 

I t  would not  be necessary to consider the request to instruct the jury 
as to the effect of a tender, if i t  was not reasonably certain that  the same 
question will be presented on another trial. We think the judge properly 
refused to give the instruction. The  plea of tender is  defective in that, 
i n  addition to alleging that  he tendered the amount due, the defendant 
fails to allege that  he has at all times since the tender been ready, able, 
and milling to pap, and in failing to acconlpany the plea by payment of 
the money into court ;  and the evidence in  support of the plea is equally 
defective. 

I n  Dixon v. Clark, 57 E. C .  L., 376, W i l d e ,  C. J., announces the rule 
as follows : "The principle of the plea of tender, i n  our apprehension, is  
that  the defendant has been always ready (toujours prist) to perform 
entirely the contract on which the action is  founded; and that  he did 
perform it,  as far  as he was able, by tendering the requisite money; the 
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plaintiff himself precluding a complete performance by refusing to re- 
ceive it. And as, i n  ordinary cases, the debt is not discharged by such 
tender and refusal, the plea must not only go on to allege that the de- 
fendant is still ready (wncore prist), but must be accompanied by a pro- 
fert in cu./.iam of the money tendered"; and this is cited with approval 
i n  Bank v .  Davidson, 70 N.  C., 122. 

I n  Bilxell v .  Haywood, 96 U.  S., 580, i t  is said that, "To have (248) 
the effect of stopping interest or costs, a tender must be kept 
good," and i n  Soper v. Jones, 56 Nd., 503 : "A plea of tender, not accom- 
panied by profert in curium, is bad." 

I n  Parker v .  Eeasley, 116 N. C., 1, it is held that an unaccepted tender 
of the amount due on a debt secured by a mortgage does not discharge 
the lien of the mortgage, unless the tender be kept good and the money 
be paid into court, and the same doctrine is affirmed in  Dickerson v. Sim- 
mons, 141 N. C., 330. 

This last case notes the distinction between a tender made on the day 
the debt becomes due, called the law day, and one made afterwards, and 
holds that the first discharges the mortgage, although the plea of tender 
is not accompanied by payment into court. 

The principle is different when the rights of a surety, or of one stand- 
ing in the relation of a surety, are involved. I n  such case, a valid tender 
unaccepted releases the surety and his property conveyed to secure the 
debt of the principal, and it is not necessary to pay the money into court 
to make the plea good. Xmith v. B. & L. Assn., 119 N.  C., 261. 

Cited: T r i p p  v. Harris, post, 299; De Bruhl v. Hood,  156 N. C., 53; 
Hachime Co. v. Davenport, 163 N.  C., 297. 

J. I?. BATEMAN v. KRAMER LUMBER COMPANY. 

(Filed 1 March, 1911.) 

1. Timber Deeds-Time to Cut and Remove-Determinable Estate. 
Deeds for standing timber, with their usual provisions, convey to the 

grantee an estate in fee in the timber, determinable as to all the timber 
not cut and removed within the stipulated period. 

2. Same-Extension. 
The provision as to an extension of time in a timber deed, when 

properly taken advantage of and made available, permits the grantee to 
cut and remove, for the period of time covered by the extension, the tim- 
ber therein conveyed. 
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3. Same-Option-Unilateral Contract-Strict Construction. 
A provision in a timber deed granting an extension of time for cutting 

and removing the timber from the lands described, upon condition of a 
certain payment to be made by the grantee, is unilateral in its obliga- 
tions, partaking, to some extent, of the nature of an option, in which time 
is ordinarily of the essence, and should be strictly construed. 

4. Same-Notice-Tender. 
A deed to standing timber stated that the grantees "shall have a term 

of two years in which to cut and remove said timber, and in the event 
they do not get it off in that time they shall have one year thereafter in 
which to remove the same by paying to the party of the first part interest 
on the purchase money for said extension of time." Subsequently, the 
plaintiff purchased the land whereon the timber was situated, and had his 
deed duly registered six months before the expiration of the two-year 
period set out in the timber deed. There being no evidence that the de- 
fendant notified the owner of the land that he would avail himself of 
the provision for the further extension of one year, or that he tendered 
the payment of the interest required for the exercise of that privilege: 
Held, that he had lost the right to avail himself thereof, and his cutting 
and removing the timber specified in the deed after the two years had 
elapsed was unlawful. 

5. Appeal and Error-Instructions-Entire Record-New Trial-Procedure. 
When the charge of the trial court is erroneous in respect to that part 

excepted to by the defendant, and the entire evidence relative to the in- 
quiry is before the court, from which it is perfectly apparent that in no 
aspect of it is there any defense available, a new trial will not be granted. 

(249) APPEAL from J. 8. Adams, J., at November Term, 1910, of 
TYRRELL. 

Action to recover damages for wrongfully cutting timber on lands of 
plaintiff. There was evidence to show that on 1 October, 1906, Enoch 
Bateman sold and conveyed to defendant company the standing timber 
on a certain tract of land i n  Tyrrell County, the 'deed therefor contain- 
ing the following stipulation concerning the cutting and removing of the 
timber: "It is expressly understood and agreed that the party of the 
second part, its successors and assigns, shall have a term of two years 

in  which to cut and remove said timber, and in  the event they do 
(250) not get it off in that time they .shall ha.ve one year's time there- . . 

after i n  which to remove the same by paying to the party of the 
first part interest on the purchase money for said extension of time. I t  
is further understood and agreed that the party of the second part, its 
successors and assigns, shall have, with their servants, agents, and em- 
ployees, teams, carts, and other appliances, right of ingress, egress, re- 
gress to, in, and across said land, for the purpose of cutting and remov- 
ing said timber or other timber which they may own upon other and con- 
tiguous or adjoining tracts. And shall also have the right to build upon 
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said land any or a11 necessary buildings, stables, camps, o r  other shelters 
for the purpose of properly prosecuting the work of cutting and remov- 
ing the timber above referred to, or which may be convenient or necessary 
for said work. To have and to hold all of the above-described timber 
rights and privileges to the said party of the second part, its assigns, for 
and during the time specified, or extension thereof, as above specified." 
That on 9 March, 1908, six months or more before the two years had 
expired, Enoch Bateman conveyed the tract of land, with all the rights 
and privileges thereon, to plaintiff, J. F. Bateman. That a few trees 
were cut a short time before the expiration of the two-year period, but 
the great bulk of the timber was cut and removed after the two years had 
expired, plaintiff testifying that all cutting after the two years had been 
done after notice and protest on his part. Among other things, the 
court charged the jury: "That the extension clause of the contract in  
this case gave in  any event only the right to remove after the two years 
expired what had been cut during the two years. I t  could give no right 
to cut after the two years had expired." There was verdict awarding 
damages for timber cut after period of two years. Judgment on the 
verdict, and defendant excepted and appealed. 

M .  Majette and W. M .  Bond for plaintiff. 
E. F. AydZett and J .  C. Ehringhatu for diefendant. 

HOKE, J., after stating the case: We have held in  many recent deci- 
sions that deeds of this character by correct interpretation convey to the 
grantees an estate in fee in  the timber, determinable as to all of 
the timber not cut and' removed within the stipulated period. (251) 
Hornthal v. Howcott, ante, 228; Midyette v. Grubbs, 145 N. C., 
85;  Mining Co. v. Cotton Mills, 143 N.  C., 308; Lumber Co. v. Corey, 
140 N. C., 467; Hawkins v. Lumber Co., 139 N. C., 162. I t  had been 
held further, that in  conveyances and contracts of this kind, considering 
the general purport of the instrument, the character and extent of the 
property, and the time allowed and required for the purpose, the provi- 
sion as to the extension of time, when properly taken advantage of and 
made available, permits the grantees to both cut and remove, for the 
period covered by the extension, this being the clear intent of the parties. 
Lumber Co. v. Smith,  150 N.  C., 253. There was error, therefore, i n  the 
ruling of the court below, "that the extension claim of this contract gave 
only the right to remove, but not to cut, after the two years had expired." 
We are of opinion, however, that the results of the trial should not be 
disturbed on this account, for the reason that in no aspect of the evidence 
has the 'defendant shown any right to avail itself of the stipulation as to 
the extension of time, and therefore any and all cutting and appropria- 
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tion of timber, after the t ~ o  years specified, constituted a wrongful in- 
s as ion of plaintiff's rights. The pro~is ion in question, conferring as i t  
does a privilege, and unilateral in  its obligation, partakes to some extent 
of the nature of an option, in which time is ordinarily of the essence, 
and the accepted doctrine in reference to this and other instruments con- 
taining the same and sinlilar language is that they should be strictly 
construed. Product Co. v. Dunn,  148 X. C., 471; Alston v. Connell, 140 
N.  C., 485 ; Estes v. Purlong, 59 Ill., 298 ; Dyer v. Dulfy,  39 W .  Va., 148 ; 
Mason v. Payne,  47 Mo., 517; 21 A. & E. (2  Ed.), 931. I n  this last 
citation i t  is said : "There is, moreover, a strong inclination on the part 
of the courts to view any delay with great strictness, on the ground that 
the party seeking to enforce performance was not bound, while the other 
party was bound." I n  Estes v. Furlong, supra, the Court recognizes the 
general proposition that "when a contract is in anywise unilateral, the 

Court %rill regard any delay on the part  of the purchaser with 
(252) especial strictness," etc. Applying the principle, we are of the 

opinion, and so hold, that the stipulation in  this instrument, "That 
the parties shall have two years in which to cut and remove the timber, 
and in the event they do not get it all off in  that time, they shall have 
one year's time thereafter in which to remove the same, by paying to the 
party of the first part interest on the purchase money for said extension 
of time," by correct interpretation requires that on or before the expira- 
tion of the specified period of two years the grantees claiming the privi- 
lege should notify the owner of the property and tender the stipulated 
amount. We have held in a case at the present term, Hornthal v. How- 
cott, supra, that when the estate in the timber determines, certainly in 
the absence of clear and express provision to the contrary, i t  does so in 
favor of the owner of the land, Associate Justice Allen succinctly stating 
the principle as follows: "The defendants in  this case are grantees of 
the premises, under a deed from plaintiffs, and me conclude that the 
legal effect of that deed is to convey to the defendants the land and all 
the timber thereon not cut and removed by the Roper Lumber Company 
within four years from the date of the deed." I n  the present case there is 
no evidence which shows or tends to show that any tender of this in- 
terest mas ever made to plaintiff, who mas owner of the land when the 
period of two years expired, and had been for more than six months. 
There is no evidence which shon~s or tends to show that any tender was 
erer made to Enoch Bateman, plaintiff's grantor, prior to the execution 
of the deed to plaintiff or prior to its due and proper registration in  
August, 1908. We incline to the opinion that there is no testimony, de- 
serving of serious consideration, that any tender of this interest was ever 
made to Enoch Bateman, himself, until some time after the two years 
had expired, and such a tender, by authority, would be too late even if 
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Enoch Bateman had been the proper person. Product Co. v. Dunn, su- 
pra. True, Mr. C. E. Kramer, an officer of defendant company, when 
he first testified to this point, stated that he had authorized such a tender 
through D. I?. White, a foreman, a few days prior to 1 October, 1898, 
the date when the specified time expired, but when shown the check 
which, i t  was claimed, constituted the tender, he very properly requested 
to be allowed to take the stand again to say that he was mis- 
taken about the time of the tender, and that i t  was on 15 October, (253) 
two weeks after the time had expired. I t  appears, also, that a 
witness by the name of R. A. Jennings had testified that the check had 
been offered on 18 September, but in the light of the date of the check 
and the admissions of C. E. Kramer as to the date, i t  is evident that this 
witness too was mistaken; but, without deciding whether there was 
any testimony of a tender to any one, prior to 1 October, there is, as 
stated, no claim or evidence tending to show that any tenrder was ever 
made to J. F. Bateman, plaintiff and then owner of the property. The 
entire testimony relevant to the inquiry was before the court, and while 
there was error i n  the charge, as stated, i t  being perfectly apparent that 
i n  no aspect of i t  is there any defense available, our decisions are to the 
effect that in  such case a new trial should not be granted. Cherry v. 
Canal Go., 140 N .  C., 422, 426. I n  that case the Court quotes, with ap- 
proval, from 2 A. & E. PI. and Pr., 500, as follows: "This system of 
appeals is founded on public policy, and appellate courts will not en- 
courage litigation by reversing judgments for technical, formal, or other 
objections which the record shows could not have prejudiced appellant's 
rights," and citing Butts  v. Screws, 95 N.  C., 215; Ratliff v. Huntly,  27 
N.  C., 545; Fry  v. Bank,  75 Ah. ,  473, in support of the principle as 
stated. We find in  the record1 

No error. 

WALKER, J., concurs i n  result. 

Cited: Powevs v. Lumber Co., post, 407; Wiley  v. Lumber Co., 156 
N. C., 213; HendricLs v. F u ~ n i t u r e  Co., ib., 574; Lumber Co. v. Brown, 
160 N.  C., 283 ; Byrd v. Sexton, 161 N .  C., 572 ; Winders v. Kenan, ib., 
634; Powell v. Lurmbev Co., 163 N.  C., 37; Lumber Co. v. Whitley,  ib., 
49; Gilbert v. Shingle Go., 167 N. C., 289, 290; Williams v. Parsons, ib., 
531; Shanfionhouse v. McMullan, 168 N. C., 240; Foznle v. McLean, ib., 
540; Bangert v. Lumber Co., 169 N.  C., 630; Timber  Co. v. Wells, 171 
N. C., 264. 
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(254) 
SMITH HARVELL v. THE WELDON LUMBER COMPANY. 

(Filed 1 March, 1911.) 

1. Negligence-Assumption of Risks-Issues-Instructions-Procedure. 
I n  order for  a defendant to make the defense of assumption of risk 

available to him on the trial, it is necessary for him to tender a n  issue 
or ask for a n  instruction thereon. I n  this case he has received the bene- 
fit of the plea under the issue of contributory negligence. 

2. Master and Servant-Negligence-Pleadings-Defective Statement- 
Answer-Aider. 

I n  a n  action for damages by a servant for personal injuries alleged to 
have been caused by the master's negligence, it was alleged i n  the com- 
plaint that the defendant "allowed its passway to become and remain in  
a n  unsafe and dangerous condition where the plaintiff and other em- 
ployees had to pass and repass in the performance of their duties," and 
that  the injury was caused thereby: Held, the plea is defective in not 
stating wherein the passway and platform had become unsafe and dan- 
gerous, but i t  is  a defective statement of a cause of action which was 
aided by answer. 

3. Master and Servant-Safe Place t o  Work-Negligence-Evidence. 
A servant having brought his action against his master for damages 

arising from the latter's alleged negligence in  permitting a hole to remain 
in  a passway on a platform where the former was required to  work, the 
defendant's testimony that  the hole had been repaired by placing boards 
over it, and that  the injury complained of was caused by plaintiff's stum- 
bling and breaking a board, and that  there were thicker boards a t  de- 
fendant's plant, and the one used was not thick enough, is  some evi- 
dence that the passway was unsafe after the repairs were made. 

4. Negligence-Proximate Cause-Burden of Proof. 
I n  a n  action for damages for a n  alleged negligent act, i t  is not suffi- 

cient that the plaintiff proves a negligent act of the defendant with 
reference to the injury; he must further show that the negligence com- 
plained of was the proximate cause. 

5. Negligence-Proximate Cause-Continuing Negligence-Definition. 
Proximate cause is the dominant efficient cause, without which the in- 

jury would not have occurred; and if the negligence of the defendant 
continues up  to the time of the injury, and the injury would not have oc- 
curred but for such negligence, it is not made remote because some act, 
not within the control of the defendant, and not amounting to contribu- 
tory negligence on the part of the plaintiff, concurs in  causing the injury. 

6. Same-Concurring Negligence.  
The fact that  the servant stumbled and fell into a hole in  a passway 

where he was required to go in doing his work, and which had been negli- 
gently permitted to remain there by the master after notice thereof, does 
not, in itself, amount to contributory negligence which will bar the re- 
covery of damages by the servant in  his action against the master for a n  
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injury received in consequence of the master's negligent act. If, how- 
ever, a negligent act of the servant caused him to stumble and fall into 
the hole, his negligence would concur with that of the master, and the 
latter's negligence would not, in a legal sense, be the proximate cause. 

7. Negligence-Evidence-Inference-Questions for Jury. 
An issue of negligence must be submitted to the jury, and a nonsuit upon 

plaintiff's evidence should not be granted, when therefrom two minds 
could reasonably draw different conclusions, one of which would be favor- 
able to the plaintiff. 

8. Same-Master and Servant-Obvious Danger-Rule of the Prudent Man. 
With respect to his own safety in doing work where it is necessary for 

him to go on the master's premises, it is the duty of the servant to ob- 
serve, and he is chargeable with those conditions he could discover by 
the exercise of ordinary care; but he is not guilty of contributory negli- 
gence because he works in the presence of danger, unless it is so obvious 
that a man of ordinary prudence would have refused to do so. 

9. Same-Evidence-Nonsuit-Questions for Jury. 

In an action for damages by the servant against the master for the 
latter's alleged negligence in permitting a hole to remain in a passway 
over a platform a t  his lumber plant where the plaintiff was required to 
go in the discharge of his duties, there was evidence on behalf of plain- 
tiff tending to show: that he had some time before informed the defend- 
ant of the defect, and it had promised to remedy i t ;  that plaintiff in dis- 
charge of his duties was going along the passway with an empty truck, 
weighing 115 pounds, on his shoulder, groping his way with his right 
hand along defendant's kiln in the smoke from defendant's kilns, which 
rendered him unable to see the hole, though he knew it was there ; that he 
would have had to wait about fifteen minutes before the smoke would 
have cleared away, but had he waited he would have been discharged: 
Held, it  was a question for the jury as to whether the plaintiff acted as  
a man of ordinary prudence, and a motion by defendant to nonsuit upon 
the evidence was properly denied. 

10. Negligence-Evidence-Harmless Error. 
As tending to show notice to the master of a negligent defect a t  a 

place where the servant was required to go in the discharge of his duties, 
the plaintiff testified that he told the defendant's foreman thereof, and 
that the defendant's president said for the foreman to have it fixed; that 
in reply the foreman bowed his head: Held, that it  was not reversible 
error for the plaintiff to testify what he understood by the act of the 
foreman in bowing his head-that it made him think the hole would be 
fixed-it being germane to the question of plaintiff's contributory negli- 
gence in continuing to work in the presence of a known danger; or 
harmless error a t  least, the act necessarily indicating an assent. 

APPEAL by defendant from Fergwsolz, J., a t  Augnst Term, ( 2 5 6 )  
1910, of NORTHAMPTON. 

The  plaintiff, a n  employee, was injured on a platform of the defend- 
ant, on 22 April, 1909, while at his  work. He alleges in his complaint : 
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"5 .  That for about four months prior to said 22 April, 1909, there 
had been a hole in  the floor of said platform about 10 inches wide and 4 
feet long and located in the passway between said tracks running to  
kilns Nos. 2 and 3, which said hole was caused by the breaking of a 
plank which formed a part of the floor of said platform. 

"7. That on or about 22 dpril ,  1909, i t  became necessary for the 
plaintiff, while in  the performance of his duty, to pass along said pass- 
may between the tracks leading to kilns Nos. 2 and 3, with an empty 
truck on his shoulder, and when he got near the hole in said passway he 
stumbled and fell through said hole in said passway with said empty 
truck, weighing about 100 pounds or more, on his shoulder, a distance of 
several feet and landing on a brace or rafter or stob of some kind, which 
was under said platform, and struck plaintiff in the groins and the small 
of plaintiff's back fell across an empty truck which was lying on top of 
said platform, and the truck on plaintiff's shoulder fell over and hit him 

in  the stomach or bowels, by which plaintiff was so badly and 
(257) permanently injured that he was confined to his bed for about 

three weeks and confined to his house for about four weeks, was 
unconscious for several hours, suffered great and excruciating pain and 
mental anguish, has been spitting up blood off and on ever since said 
injury and has been compelled to use crutches off and on ever since said 
injury, and is still crippled, and, as he is informed and belieues, perma- 
nently injured. 

"8. That plaintiff's said injury was caused by the negligence of the 
defendant company, which said negligence consisted (1)  in their failure 
to repair the hole in said passway after having been notified and re- 
quested by the plaintiff and other employees of said company to do so, 
and (2)  in said company's allowing its said passway and platform to 
become and remain in  an unsafe and dangerous condition when the 
plaintiff and other employees of said company had to pass and repass 
in the performance of their duties.'' 

The defendant answered said paragraphs as follows: 
"5. I n  answer to section 5, i t  is admitted that some time prior to 22 

April, 1909, there had been a hole in  the floor of said platform, but i t  
is denied that it was of the dimensions alleged in the complaint. L4nd 
further answering said section, this defendant says that the location of 
said hole was perfectly apparent to the plaintiff, and prior to the alleged 
accident the same had been coaered and closed by another board reason- 
ably sound and strong, and the same was so covered at  the time of the 
alleged accident. 

"7. Section 7 is not true, and the same is denied as therein alleged, 
except that i t  is admitted that the plaintiff, in the performance of his 
duty, had to pass along said passway with an empty truck on his 
shoulder. 
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"8. Section 8 of the complaint is not true, and thk same is denied." 
The plaintiff testified: "I ani plaintiff. On and before 22 April, 

1909, mas working for Weld011 Lumber Conipany. Began to work for 
them September, 1908. There mas a hole between Nos. 2 and 3 kilns in 
walkway. At time I got hurt No. 2 mas filled; No. 1 filled. No. 
-- was blocked, and they were pulling lumber out on opposite side. (258) 
I was to put more lumber in kiln. The smoke in all the kilns had 
got in and hid the hole. I ryas walking with right hand on kiln No. 1. I 
mas feeling to try to keep from falling in the hole. I knew i t  mas there, 
but could not see it. The smoke from the kilns mas such that I could not 
see. Shed was co~ered over. When you pull a kiln, you open door, and 
had to open all the kilns to fill No. 3. At KO. 3, i t  being pulled, I could 
not see it. When I started in I could see the hole from the outside, and 
thought I could see the hole, but when I got i11 I couldn't. The hole was 
there in September; was my duty to walk along passmay that may. I 
would go by hole some fifteen or twenty tinies a day, and three others be- 
sides myself. I had to carry boards from green end. I t  was my duty to 
take truck where dry lumber was unloaded and carry it back to the kiln. 
Nr .  Pilley hired nze to work. I told JIr .  Pilley about the hole twice. 
I know X r .  Pilley passed along the hole sometimes two or three times 
a day. I told him about the hole the second week I worked. N r .  Shep- 
ard was going by there. I told him that the hole needed to be fixed. 
A h .  Shepard is president of the company. He said to tell Mr. Pilley 
about the holes. I told him that X r .  Shepard told me to go to Xr. Pilley 
to have the holes fixed. 1 told Mr. Pilley what X r .  Shepard said. H e  
bowed his head to me. I went back to work. . . . I t  was about . 
three weeks from that tinie I fell in the hole and was hurt. End of truck 
hit me in the stomach. I had truck on left shoulder feeling my way 
down to No. 3 by side of another truck. By kilns being just pulled, smoke 
had not got out. I could not see the hole, and slipped in it. . . . 
Hole large enough to fall i n ;  about as wide as step (pointing to step 
of judge's platform) which is about 12 inches wide; was about 5 feet 
long. Truck on my shoulder weighed about 100 pounds. It was my 
business to carry truck on my shoulder. . . . This hole mts between 
Nos. 2 and 3. ' I t  was in daytime. Passagex-ay mas as wide as step of 
judge's stand from witness's platform, which is about three feet. I f  
I said in  my complaint about 10 inches wide and 4 feet long, I don't 
remember. I told A h .  Pilley about mendiiig hole in September; 
spoke of hole once or twice. What kept me from mending hole (259) 
was that I IT-as hired to move lumber. I had no saw or hammer. 
They had a carpenter. I f  I had laid a plank they could not have mo~yed 
the trucks. I never broke through before. I don't remember stumbling. 
I stated in complaint that I stumbled and fell in the hole; stepped on 
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a stick at the edge 'of hole. I t  was that that caused me to fall in the 
hole. I could not see the stick or the hole. I reckon I would have 
stepped in  the hole, as I could not see. I t  was steam from kiln that so 
filled the passageway. I t  takes some fifteen minutes for steam to shift 
and pass away when kilns are shut up. I f  I had waited till steam had 
cleared away I could have seen the hole. The men who carry trucks 
car,ry sticks. I might or I might not h a ~ ~ e  put the stick in there; 
both of my legs in hole. I don't know how I got in the hole, but I got 
both legs in  hole. The truck I fell on was on the platform. . . . I 
had frequently walked by when the hole was hid by steam without get- 
ting in i t ;  have walked by there since I went there in  September. . . . 
I f  I would have stood doing nothing, waiting for steam to clear, I would 
have been discharged. I t  was my duty to put truck in as soon as possi- 
ble. I opened the doors. I t  was my duty." 

The evidence as to the extent of the injuries is omitted, as there is no 
exception bearing on the issue of damages. The defendant introduced 
evidence tending to show that, a t  the time of the injury, the platform 
or passway was in good condition; that there had been a hole in it, but 
i t  had been repaired before the plaintiff was injured; that the board 
of the passway was broken by the plaintiff throwing down the end of 
the truck which he carried on his shoulder. The board was shown to the 
jury, and a witness for defendant testified: '(There were thicker boards 
a t  the mill. Board is not strong enough to hold the weight.'' 

Peebles & Harr i s  and G a y  & Midye i te  for. plaimtijff. 
W a l t e r  E. Daniel,  E. L. Trav i s ,  and X a s o n  & Worrel l  for defendant.  

(260) ALLEN, J., after stating the case: The defendant relies princi- 
pally on a motion to nonsuit the plaintiff, but also contends that 

his Honor did not instruct the jury as to the assumption of risk, which is 
relied on as a defense, and that he erroneously submitted to them the 
question of the liability of the defendant, because of failure to properly 
repair the passway, insisting that the only negligence alleged in  the com- 
plaint is that alleged in paragraph 7. 

The doctrine of assumption of risk does not arise, as the defendant 
did not tender an issue or ask for an instruction thereon. We do not 
think, however, that the defendant has suffered any injury by its failure 
to do so, as i t  received full benefit of the facts relied on under the issue 
of contributory negligence. 

The defendant's construction of the complaint would be correct if the 
plaintiff was confined to the facts alleged in paragraph 7, but the plaiu- 
tiff goes further and alleges, in paragraph 8, that the defendant allowed 
its passway and platform to become and remain in  an unsafe and 
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dangerous condition where the p1aint.X and other employees had to pass 
and repass in  the performance of their duties. This plea is defective, 
and the defendant had the right to require the plaintiff to state wherein 
the passway and platform had become unsafe and dangerous, but i t  is 
a defective statement of a cause of action which is aided by answer. 
Whitley v. R. R., 119 N. C., 727; Bennett v. Tel. Go., 128 N. C., 103. 

Justice Walker says in  Hitch v. Comrs., 132 N. C., 575: "It is well 
settled that in  a case where the pleading is  not framed with technical 
accuracy, or something is lacking to constitute a good statement of a 
cause of action, the defect is waived by pleadings to the merits or by not 
taking advantage of the defect in some proper way, and the defective 
pleading is aided and the necessary averments will be supplied by the 
law." There is no injustice in  the application of this rule in  this case, 
as the record discloses that both parties had full opportunity to present 
evidence as to the condition of the walkway. The counsel for defendant 
doubtless failed to point out the defect in  the Superior Court because 
they knew i t  would be cured by amendment. 

I f  the hole in  the passway had been repaired by placing hoards (261) 
over it, and the plaintiff stumbled and broke a board, the fact 
that the board broke and the evidence of the defendant's witness that 
there were thicker boards at  the mill and that the broken board was not 
strong enough to hold the weight, was some evidence that the passway 
was unsafe after the repairs were made. 

This brings us to the consideration of the motion to nonsuit, which is 
on two grounds : 

1. That if the defendant was negligent, the act of the plaintiff i n  
stumbling and falling was the proximate cause of the injury, and not 
the negligence of the defendant. 

I t  is-well settled, as contended by counsel for defendant, that a plain- 
tiff cannot maintain an  action by showing that the defendant is negli- 
gent, and that he must go further, and show that this negligence was the 
proximate cause of his injury; but by proximate cause is not necessarily 
meant the cause nearest the injury. It may be true that the plaintiff 
would not have been injured if he had not stumbled, and equally true 
that, although he stumbled, he would not have been injured if the pass- 
way had not been unsafe. Proximate cause means the dominant effi- 
cient cause, the cause without which the injury would not have occurred; 
and if the negligence of the defendant continues up to the time of the 
injury, and the injury would not have occurred but for such negligence, 
i t  is not made remote because some act, not within the control of the 
defendant, and not amounting to contributory negligence on the part of 
the plaintiff, concurs i n  causing the injury. The rule is thus stated in 
26 Cyc., 1092: ('Where the master's negligence is the efficient cause of 
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the injury, he is liable, although his negligence is combined with some 
ulterior cause." illalott v. Hood,  99 111. App., 360; R. R. v. Green, 70 
Tex., 267; R. R. 2;. X c L a n e ,  24 Tex. Civ. hpp.,  321. 

I n  B t n a  Ins .  6'0. v. Boon,  9 5  U. S., 117, Justice Xtronq says: "The 
poxinlate cause is the dominant cause, not the one which is incidental 
to that cause, its mere instrument, though the latter may be nearest in 

time and place. The inquiry must always be whether' there was 
(262) any intermediate cause d~isconnected from the primary fault 

and self-operating, which produced the injury." 
I n  H a r t o n  v. T e l e p h o n ~  C'o., 141 N. C., 455, the question is fully dis- 

cussed, and Justice Z o k e ,  speaking for the Court, quotes with approval 
the follorving statement of the law: "To show that other causes con- 
curred in  producing or contributing to the result complained of is no de- 
fense to an action of negligence. There is, indeed, no rule better settled 
i n  this present connection than that the defendant's negligence, in order 
to render him liable, need not be the sole cause of the plaintiff's injuries. 
When two efficient proximate causes contribute to an injury, if defend- 
ant's negligent act brought about one of such causes, he is liable." 

I t  is true that two justices dissented, but the difference of opinion mas 
not as to the doctrine, but to the application of it in  that case. 

I t  follows, therefore, that the act of stumbling and falling into the 
hole alone will not prevent a recovery. 

I f ,  honlever, the plaintiff was negligent, and this negligence caused 
him to stumble and fall, he could not recouer, although the defendant 
was also negligent, because this would present a case of concurrent negli- 
gence, and i t  is well settled that when the plaintiff and defendant are 
negligent, and the negligence of both concur and continue to the time 
of the injury, the negligence of the defendant is not in  the legal sense 
proximate. The defendant says that this condition is presented by the 
evidence of the plaintiff, and upon this bases its second ground for 
judgment of nonsuit. 

I s  the plaintiff guilty of contributory negligence on his own evidence? 
I f  t117o minds could reasonably draw different conclusions from his evi- 
dence, one of which mould be favorable to the plaintiff, the judge could 
not so declare, but must leare the matter to the determination of the 
jury. G?*and T r u n k  R. R. v, l ees ,  144 U .  S., 405; X o ~ t o l z  V. R. R., 122 
N. C., 929. 

I n  Russell 9. Monroe, 116 N.  C., 729, the Court says: "It will be 
found that the question whether a plaintiff has contributed by his own 

carelessness to bring about an injury complained of, niust be 
(263) answered after a comprehensive consideration of the conditions 

confronting him at the time." 
Accepting the evidence of the plaintiff to be true, for the purposes of 
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this motion, he knew of the defect in  the passway, and under the condi- 
tions surrounding him ought to have known i t  was dangerous to go 
along that way; he had informed the defendant of the defect and the 
defendant had promised to remedy i t ;  he was carrying an unloaded 
truck on his shoulder, weight 115 pounds; the defect could not be seen 
by him on account of the smoke from the kilns; he stumbled and fell; 
he was in the performance of his duty and was walking with his right 
hand on kiln No. 1 and was feeling to keep from falling; i t  would have 
taken fifteen minutes for the smoke to clear, and if he had stood doing 
nothing, waiting for the smoke to clear, he would have been discharged. 
We think und6r these circumstances i t  was for the jury to say whether 
he acted as a man of ordinary prudence, and this his Honor submitted 
to them. 

"It  i s  not contributory negligence for a servant to undertake danger- 
ous work, where it is required by the nature of his employment, unless 
the danger is so obvious and imminent that no ordinarily prudent per- 
son would consent to undertake it." 26 Cyc., 1256. 

I t  i s  the duty of the employee to observe, and he is chargeable with 
those conditions he could discover by the exercise of ordinary care; but 
he is not guilty of contributory negligence because he works in  the pres- 
ence of a danger, unless i t  is so obvious that a man of ordinary prudence 
would have refused to do so. .Midgette v. Mfy. Co., 150 N.  C., 347; 
BGselZ v. L u m b e r  Co., 152 N. C., 124. 

I n  29 Cyc., 140, a great many authorities are collected in  support 
of the proposition that, "The fact that the person injured was aware of 
the danger is not sufficient to render him guilty of contributory negli- 
gence, as matter of law, but the question should be submitted to the 
jury." 

B e a r d  v. R. R., 143 N. C., 142, is very much like the one under con- 
sideration, except we think the evidence of contributory negligence was 
stronger in that case than in  this. The plaintiff Beard was a freight con- 
ductor, and on the night he was injured, which was dark and 
stormy, he was ordered to take out a freight train. He  went to (264) 
the freight office for his waybills, and as he came out and reached 
the platform, the wind blew out his lantern. There were no lights on 
the platform, and from the platform to the railroad track there were 
steps, which were cut into the platform about three feet and had no 
railing around them. H e  knew the steps were there and did not return 
to the office to light the lantern, but continued along the platform, feel- 
ing his way with his feet, and fell down the steps and was injured. I t  
was held that he was not guilty of contributory negligence on his own 
evidence, and Just ice  Connor, speaking for the Court, says: 

"The principles of law governing the case are well settled. I f  i t  can 
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be said that the plaintiff's duty to return to the office and light his lan- 
tern was so manifest and his failure to do so clearly negligent, so that 
two reasonable minds could come to but one conclusion in  regard thereto, 
the authorities sustain defendant's contention. On the other hand, if 
measured by the standard of conduct which would control the reasonably 
prudent man, under similar circumstances, his conduct is capable of 
more than one reasonable inference, the decision of the question was 
properly left to the jury. Plaintiff was not injured by reason of falling 
into a hole, the existence of which was unknown to him. There was no 
negligence in  the position or construction of the steps, but i t  was the 
duty of defendant to have and maintain sufficient light along the plat- 
form and near the steps or to have a railing so that their employees could 
use them with reasonable safety. This was a positive duty, the failure 
to perform which makes the defendant liable, unless the danger in  using 
them was so manifest and obvious that no prudent man would do so in  
the absence of lights. I n  passing upon this question his Honor was 
compelled to take into consideration the whole evidence and fix the stan- 
dard of duty, applying the legal test of prudence. I t  can not, we think, be 
said that, using his senses, members, and knowledge of surrounding condi- 
tions, as described by plaintiff, he was manifestly regardless of his safety. 
Common observation teaches us that many persons clearly within the pale 

of ordinary prudence, feel their way along steps in  the dark. We 
( 2 6 5 )  can hardly think that by doing so they can be said to be clearly 

and obviously negligent." 
We have examined the exceptions to the charge of his Honor and to 

the refusal to give certain instructions requested by the defendant, and 
find no error. The prayers of the defendant were directed almost entire- 
ly  to the questions of proximate cause and contributory negligence, 
which have been considered. 

There is one exception to evidence. The plaintiff testified that he 
went to Mr. Pilley, a foreman of the defendant, and told him about the 
hole, and that Mr. Shepard, president of the defendant, said to have i t  
fixed, and that Mr. Pilley bowed his head. He  was then asked: "What 
effect did Mr. Pilley's nodding his head, when you told him, have on 
you?" To which defendant excepted. H e  replied: "It made me think 
he was going to have i t  fixed." 

We think i t  was competent for the plaintiff to state what the foreman 
did and the impression made on him, as the defendant was contending 
that he was guilty of contributory negligence in  continuing at  work in  
the presence of a known danger; and bowing the head under the circum- 
stances detailed by the witness reasonably indicated assent. 

Upon consideration of the whole case, we find 
No error. 
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Cited: Bryan v. Lumber Co., post, 490; Hamilton v. Lumber Co., 156 
N. C., 523; S. c., 160 N.  C., 51; Ward v. R. R., 161 N.  C., 184; Sasser v. 
Lumber Co., 165 N.  C., 243; Carter v. R. R., ibid., 255 ; Holton v. Moore, 
ibid., 551; McAtee v. Mfg. Co., 166 N.  C., 457; Buchanan v. Lumber Co., 
168 N. C., 45; Paul v. R. R., 170 N.  C., 232; H u x  v. Reflector Go., 173 
N.  C., 100; Taylor v. Lumber Co., ibid., 110. 

STATE EX REL. J. H. KERR, SOLICITOR, ET AL., v. ISAAC HICKS ET AL. 

(Filed 1 March, 1911.) 

1. Associations-Churches-Powers-Agreement-Custom. 

A voluntary association of churches has no existence or powers except 
those contained in its formal articles of agreement or established by cus- 
tom acquiesced in by the parties to  i t ;  and when, a s  here, it consists of 
a n  annual meeting of delegates from its constitutent members, the 
churches, to further certain common interests, the organization is dis- 
solved upon adjournment into i ts  individual elements until reassembled 
pursuant to the common agreement. 

2. Same-School Trustees-Appointment-Regular and Called Meetings. 
A voluntary association of churches chartered and established a school, 

naming, a s  authorized, trustees for the school. The constitution of the 
association provided that i t  "may be altered or amended a t  any regular 
meeting . . . by a two-thirds vote of the members present." At it 

regular annual meeting the church of "Blessed Hope" was designated a s  
the place for the next annual meeting. Subsequently, the officers of the 
association met and decided to "withdraw fellowship" from "Blessed 
Hope," rescinded the resolution to meet there and designated a different 
church i n  another locality for that  purpose, where a majority of the 
churches were represented by delegates. Delegates from the majority 
and minority number of the churches met a t  each of the respective 
places on the day appointed, and a t  each meeting trustees for the school 
were elected: Held,  (1) that  the meeting a t  "Blessed Hope" was the 
legal one, and the trustees appointed by a majority vote of the delegates 
there present were those legally entitled to administer the affairs of the 
school. Eirnmons u. AZMson, 118 N. C., 774, cited and distinguished. 

3. Associations-Churches-Powers-Trustees-Appointment-Parties- 
Court's Discretion. 

At a meeting regularly held by a voluntary association of churches, 
trustees were appointed for a school chartered by the association. At 
the same time, but a t  a different place, there was a meeting called by the 
officers of the association, when and where other and conflicting trustees 
were appointed. The question a t  issue being which set of trustees were 
the ones legally qualified .to act, i t  was Held,  (1) that  the trustees ap- 
pointed a t  these meetings were the real parties in interest, and i t  was not 
error for the trial judge in' his discretion to order them to be made 
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parties, so that the matter might be decided upon its merits (Revisal, 
507) ; ( 2 )  no appeal lies from the refusal of a motion to dismiss, and an 
entry of appeal not perfected is treated as an exception on appeal from 
the final judgment. 

4. Same-Exceptions-Appeal and Error-Procedure. 

The amendment making additional parties does not affect the decision 
in this case, as thereby the subject of the controversy was not changed, 
the additional parties being the beneficiaries for whom this action was 
brought, and proper parties (Revisal, 400) ; and if it be conceded that the 
solicitor was an unnecessary party, that is not ground for an exception. 

(267) APPEAL by defendants from Ward, J., at June Term, 1910, 
of WARREN. 

The facts are sufficiently stated in the opinion of Mr. Chief Justice 
Clark. 

T .  M.  Pit tman, Tasker Polk, and A. J .  Harris fog* plaintiff. 
T .  T. Hicks for defendant. 

CLBRK, C. J. In 1871 a roluntary association, known as "Shiloh As- 
sociation," was formed by several Missionary Baptist churches for col- 
ored people. I n  1883 the association purchased lalid for $2,500 and es- 
tablished a school called Shiloh Institute. Said school mas chartered, 
Pr .  Laws 1891, ch. 321, the aforesaid association procuring the charter 
and naming the trustees. The charter was amended, Pr .  Laws 1903, ch. 
49. I n  August, 1907, the association was composed of 58 churches. At 
the annual meeting held at  that time, the church of "Blessed Hope" at  
Henderson was named as the place for the next meeting of the associa- 
tion. But, subsequently, the officers of the association called an extra 
session to be held at  Manson, 27 December, 1907. The churches were 
notified and 44 of them sent delegates. At that meeting i t  was decided to 
withdraw fellowship from ('Blessed Hope" Church, and the resolution to 
hold the next annual session at  that church mas rescinded, and it was de- 
cided to hold i t  at  Ridgeway. The plaintiffs claim that they were duly 
elected trustees of the school by the representatives of 10 or 12  churches 
who assembled at  "Blessed Hope" in  1908, in  accordance with the reso- 
lution passed at  the regular annual meeting of 1907, and at subsequent 
meetings, in pursuance of its action, and that the called meeting at Man- 
son in Decembeu, 1907, was without authority and void. 

The judge below held that there ts7as no provision in the by-laws or 
constitution of the association for calling the extra session at Manson in 
December, 1907, and that the proceedings at said meeting were irregular 
and roid, as were all the subsequent meetings held in pursuance thereof, 
and the election of trustees at such meetings; and that the annual meet- 
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ing held at  '(Blessed Hope" in  1908 was the regular meeting of 
the association, and that the trustees chosen thereat and at  the (268) 
subsequent meetings held in pursuance of the resolutions adopted 
thereat are the legally chosen trustees. 

The question presented, then, is tvhether the action of a minority of 
the churches who met at  the regular time and place, or that of the seced- 
ing majority held at  an irregular time and place is valid. The consti- 
tution of the association provides: "Article 11. This constitution may 
be altered or amended a t  any regular meeting of the association by 
a two-thirds vote of the members present." There is no provision which 
required a majority to constitute a quorum, nor which authorized the 
calling, by certain officers, of the meeting at  Manson in December, 1907. 
The association is not incorporated, and the constitution, which is the 
contract between the parties, contemplates that a majority of the mem- 
bers present at  any regular meeting should be the association. 

A corporation has only such powers as are conferred by the charter 
creating or the laws regulating it, and a voluntary association has no 
existence or power except as contained in  its formal articles of agree- 
ment or established by custom, acquiesced in  by the parties to it. When 
the association consists, as here, of the annual meeting of delegates from 
its constituent members-the churches-to further certain comnzon in- 
terests, the organization is dissolved, upon adjournment, into its indi- 
vidual elements until reassembled pursuant to the common agreement. 

"In church organizations, those who adhere and submit to the regular 
order of the church, local and general, though a minority, are the true 
congregation." Roshi's Appeal, 69 Pa., 462; 8 Am. Rep., 280; Gable v. 
Miller, 10 Paige, 627. This was recently held by the House of Lords in 
England as to the State Church of Scotland (L. R. App. Cases, 1904), 
where a very small per cent of the "regulars" were adjudged entitled to 
hold the entire property of the organization. The courts will not decide 
such controversies beyond ascertaining which is the "regular" organi- 
zation. 

We concur, therefore, with his Honor, that the regular meeting held 
in  1908 at "Blessed Hope" in pursuance of the resolution adopted 
a t  the regular annual meeting in 1907 constituted the legal asso- (269) 
ciation, though the representatives of only a minority of the origi- 
nal 58 churches attended, and that the action of the seceding majority 
held at  Manson in December, 1907, had no legal force or effect. There 
has been a regular succession of meetings and the election of trustees of 
Shiloh Institute thereat in  pursuance of the action taken at  "Blessed 
Hope," the regular meeting, in  1908, and his Honor properly held that 
the plaintiffs, being such trustees, are entitled to administer the school 
known as Shiloh Institute. 
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This action was originally instituted by the State on relation of the 
solicitor, under Revisal, 3922-4. The amendment to the charter in 1903 
provided that the trustees of Shiloh Institute should be elected by Shiloh 
Baptist Association, two at each annual meeting of the association. The 
defendants in the action mere the trustees elected at the Xanson meet- 
ing and at  the other meetings held in pursuance thereof. I t  appearing 
that the real parties in  interest were the trustees which had been elected 
at  the re,mlar meeting held at "Blessed Hope" in  1908, and at the succes- 
sive meetings held in pursuance thereof, his Honor properly granted 
their application to be made parties plaintiff, so that the whole matter 
might be decided upon its merits, and refused to dismiss the action. I t  
could have been no advantage to either plaintiffs or defendants to have 
dismissed the action that was then pending, which was brought to decide 
who were entitled to administer the trust, and the court in its discre- 
tion admitted the real parties in  interest to be joined. Revisal, 507. 

No appeal lay from the refusal to dismiss (Johnson v. Reformers, 135 
N.  C., 385), and the entry of appeal, though not perfected, will be treated 
as an exception on this appeal from the final judgment. Bernard v. 
Xhemwell, 139 N. C., 446. 

The defendants were already in court, the subject of the controversy 
was not changed by the amendment, and the additional parties, being 
the beneficiaries for whom the action was brought, were properly made 
parties. Revisal, 400. Even if i t  be conceded that the solicitor was an 

unnecessary party, this is not ground for exception. 
(270) The object of The Code system is to decide cases upon the 

merits. Here the cause of action from the beginning was to deter- 
mine which set of trustees should administer Shiloh Institute. The 
defendants were regularly made parties and had full opportunity to 
present their side of the question. I f  there was a defect of parties plain- 
tiff originally, i t  was cured by the amendment which allowed the benefi- 
ciaries of the action, the other set of trustees, to be made parties plaintiff. 

This case differs from Simmons v. Allison, 118 N. C., 774, where the 
congregation was permitted to vote as to its choice. There the congre- 
gation was the constituent body. Here, by the constitution, the contract 
of the association, a "majority of the members present" at a regular 
meeting was the organic body and had the right to elect the trustees. 

No error. 

Cited: Church 9. Trustees, 158 N. C., 121; Grifin v. Cupp, 167 
R. C., 96; Gold v. Coxart, 173 N. C., 614. 
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IT. L. PATRICK v. A. A. SPRINGS. 

(Filed 1 March, 1911.) 

1. Public Inns-Hotels-Guests-Invitation-Negligence. 

A hotel keeper, from the nature of his occupation, extends an invita- 
tion to all who come on his premises; and though not an insurer of the 
guest's personal safety, he is responsible in damages for injuries re- 
ceived by the guest from being placed in an unsafe or unsanitary room. 

2. Same-Contributory Negligence-Evidence-Questions for Jury. 

In this case there was evidence tending to show that the plaintiff, a 
'guest at defendant's hotel, was shown into a bedroom wherein there was 
a defective gas fixture by which a light was furnished to the occupant, 
by reason of not having a safety-pin to prevent the turning of the key 
all the way around, and that the gas fixture was not safe in consequence; 
that before retiring for the night the plaintiff discovered the absence of 
this safety-pin, but turned the Bey to where it should hare stopped, and 
could smell no gas escaping, and thereupon he retired, but was injured 
by asphyxiation that night when asleep: Held,  a motion to nonsuit mas 
properly denied, there being evidence of defendant's negligence; and it 
was for the jury to say whether, according to the rule of the prudent 
man, the plaintiff was guilty of such contributory negligence as mould 
bar his recorery. 

(271) 
APPEAL from Ward, J., a t  Ju ly  Special Term, 1910, of HYDE. 
The action was brought to recover damages of defendant Springs, the 

keeper of a hotel i n  Washington, I\'. C., for damages suffered by plaintiff 
by reason of having been assigned to an  unsanitary room in  which was 
an  unsafe and leakv gas fixture. " u 

The usual issues were submitted of negligence, contributory negligence, 
and damage. The jury answered first issue "Yes," the second "No," and 
as'sessed plaintiff's damage a t  $260. The court rendered judgment for 
plaintiff, and defendant appealed. 

TV. M .  Bond for plaintiff. 
Small, M c L e a n  d2 M c M u l l a n  for defendant.  

BEOWE, J. The record discloses that this action mas brought by the 
plaintiff to recoo& damages suffered by reason of beiug asphyxiated 
while plaintiff was a guest i n  defendant's hotel i n  Washington, N. 0. 
The testimony shows that  plaintiff and companion were assigned by 
defendant's clerk to a room in  defendant's hotel. The evidence of plain- 
tiff tends to prove that  he resided i n  Hyde County and was visiting 
Washington and stopped a t  defendant's hotel with his companion, one 
Mann.  They were assigned to a room and went to bed about 11 o'clock 
a t  night. T h e  hotel was lighted by gas, and the plaintiff's room had 
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a gas burner with no stop or safety-pin in it, so that the key was loose 
and could be turned all way around. Defendant's witness Martin testi- 
fies he examined the fixture next morning, having been called in to fix it. 
H e  says the safety-pin was out, and that with the pin out i t  would not 
be safe. 

Plaintiff testifies that he turned out gas carefully and discovered that 
there was no stop-pin, and that he turned the key a t  place where it should 
stop and that he could smell no gas. Then he went to bed. During night 

he woke up and found Mann crawling over him. The room was 
(272) fuI1 of gas. He  says he mas asphyxiated, but managed to reach 

the door and called for help. Plaintiff testifies that he has not 
recovered from the effects There are no exceptions to evidence. The 
motion to nonsuit was properly denied. 

There has been considerable discussion by judges and text-writers as 
to the liability of an innkeeper for personal injuries sustained by 
a guest. Cases are to be found where the innkeeper has been held liable 
for assaults by servants, a i d  cases contra. But i t  seems now to be well 
settled that in case of an injury occurring in consequence of the unsani- 
tary and defective condition of the inn premises, or room to which 
a guest is assigned, the innkeeper is liable upon the same principles ap- 
plicable in other cases where persons come on the premises at  the invita- 
tion of the owner or occupant and are injured in consequence of their 
dangerous condition. 

The innkeeper is not an insurer of his guests' personal safety, but his 
liability does extend to injuries received by guests from being placed 
in  an unsafe room. This is a matter peculiarly within the innkeeper's 
knowledge and entirely beyond the control of the guest. I n  that particu- 
lar he is peculiarly within the innkeeper's power and protection. Ten 
Broeck v. Wells, 47 Fed., 670; West v. Thomas, 97 Ala., 622; Stanley 
u .  Bircher, 78 Mo., 245; 16 A. & E., 547; Sandys v. Florence, 47 L. J. 
C. PI., 598; 22 Cyc., 1081. 

This is not only the settled law of this country, but is held by the 
courts of Great Britain. 

One who keeps a public house extends an invitation to all to come on 
his premises, and is therefore liable for injuries sustained in  consequence 
of the bad condition of his inn premises. Oxford v. Prior, 4 W .  R., 611. 
This principle is applied in cases of warehousemen, common carriers, 
and the like. Hiach v. R. R., 151 N. C., 106;  Fetter on Carriers, 228. 
When the plaintiff proved the unsafe and defective condition of the gas 
fixture, in consequence of which gas escaped during the night and in- 
jured him, he made out a prima facie case of negligence, which i t  was 
defendant's duty to answer. 

The learned counsel for defendant, Mr. McMullan, in a well consid- 
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ered argument, insists that the plaintiff is guilty of contributory 
negligence upon his own evidence, and for that reason the motion (273) 
to nonsuit should have been sustained. We are not prepared to 
go that fa r  under the circumstances in  which plaintiff was placed. 

I t  is undoubtedly true that if the defect is an obvious one, the guest 
must use reasonable care on his part, and if he is himself negligent and 
could have avoided the injury by due care, he cannot recover. 22 Cyc., 
1081, and cases cited. 

There are circumstances when the court can declare as matter of law 
whether a person has exercised reasonable care, but there are conditions 
when the question can only be solved by adopting the rule of the prudent 
man and submitting the matter to the jury. We think, under the condi- 
tions surrounding plaintiff, i t  cannot be fairly held that he necessarily 
failed to exercise due care as a matter of law. He  fixed the key, as he 
thought, safely so as to cut off the gas. Smelling none, he retired and 
went to sleep. The gas may have escaped through the loose key during 
the night by reason of continued pressure, the key not being firm enough 
in  place to hold it. 

We think the question one peculiarly for the jury under such circum- 
stances, and that i t  was fairly presented by the court to them. 

We find no error in  the charge of which the defendant can justly 
complain. 

No error. 

G.  W. HARDISON v. JOSEPH M. REEL. 

(Filed 8 March, 1911.) 

1. Precedence-Authority. 
It  is, at  least, a persuasive argument against the maintenance of an 

action for an alleged wrong that, in the manifold complexity of human 
affairs, no appeal for the redress of a like grievance has found its way . 
into the courts. 

2. Contract-Sealed Bids-Mail Carrier-Promise-Tort-Legal Right. 
Conduct, though improper and causing loss to another, does not con- 

stitute a tort unless a legal, as distinguished from a moral, right is vio- 
lated, and the damage conforms to the legal standard, except where it 
is presumed, as in the case of nominal damages. 

3. Same-Suppress Competition-Conspiracy-Notary Public-Interpretation 
of Statutes.  

One who makes a sealed bid required for the contract of carrying the 
United States mails can not sustain an action for damages against the 
notary public before whom the bond was justified, in accordance with 
the Federal statute, upon the ground that he requested the notary not to 

215 



I N  T H E  S U P R E M E  COURT. [I54 

divulge the amount of his bid, and the notary, knowing the amount, un- 
derbid him and obtained the contract. (1) There has been no violation 
of a legal duty alleged or shown; (2) had the notary promised not to 
compete with plaintiff in the biddings, jt would, as an agreement to sup- 
press competition, have been against public policy, the notary being quali- 
fied to bid under the circumstances ; ( 3 )  the fact that defendant acted as 
a notary in his official capacity would not make him liable upon the 
breach of promise, if one was implied, to do an unlawful act;  (4) a 
promise of the kind sued on is expressly condemned by the Federal act in 
question. 

4. Contracts-Mail Carrier-Right t o  Reject  Bids-Damages Consequential. 

Under the Federal statute regulating the bidding by private parties for a 
contract to carry the Gnited States mail, the department of the Govern- 
ment reserves the right to reject any and all bids if, in its judgment, the 
good of the service requires it. Hence, damages are too contingent to be re- 
co~erable by one in an action against a notary before whom his bond was 
justified, as required by the statute, which is based upon the allegation 
that the notary used the information he thus acquired to underbid the 
plaintiff and obtain the contract. The plaintiff may or may not have re- 
ceived the contract. 

APPEAL from Ward, J . ,  a t  October Term, 1910, of PAMLICO. 
The facts are sufficiently stated in  the opinion of the Court by Mr. 

Justice Walker. 

D. L. Ward, 17. L). McIver, W .  T .  Caho, and 2. V .  Rawls for plaintiff. 
Simmons & W a d  and Moord & Dunn for defendant. 

( 2 1 5 )  WALKER, J. The following is plaintiff's case: He had been 
a mail  carrier from Grantsboro to Kershaw in this State, and 

his term, fixed by contract, was about to end,  hen he applied to the 
proper branch of the Government for  another term of four years. The 
rules of the department required that  advertisement should be made for 
bids, which should be sealed and sent to the Post Office Department and 
accompanied by a bond, prepared and justified, according to official di- 
rections, before an  officer qualified to administer an  oath, blank forms 
being furnished for  that  purpose. Contracts for  carrying the mails are 
usually let to the lowest bidder. Plaintiff handed the blank bond to the 
defendant, who was a notary public, and requested him to fill it out for  
him, which he did, and then administered the oath to the surety, ~ v h o  
justified, and the bidder. The plaintiff paid the notary's fee of $1 and 
told him tha t  he did not want any one to know the amount of his bid, 
which lvas $800. 9 few days after the piaintiff's bid and bond had been 
filed with the department, he learned that  the defendant had underbid 
him, a t  first bidding $794, and afterwards lowering his bid to $736. 
Plaintiff, when he received this information, attempted to change his 
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bid, but found that he was too late, as the time for receiving bids liad 
expired. The contract was awarded to the defendant, and the plaintiff 
brings this aition to recover damages, upon the theory that he lost the 
contract by the conduct of the defendant, and, therefore, in contempla- 
tion of law, has been injured. The judge n7ho presided at  the trial 
thought otherwise, and rendered judgment of nonsuit, from which the 
plaintiff appealed. 

This seems to be an  action of first impression. We h a ~ e  not been able 
to find any precedent for it. This circumstance, of itself, forms quite 
a strong objection to it, though not an insuperable one, but "if a case in 
law has no cousin or brother, i t  is a sure sign that it is spurious." I t  is, 
a t  least, a persuasive argument against,the maintenance of an action for 
a n  alleged wrong that, i n  the manifold complexity and variety of human 
affairs, no appeal for the redress of a like grievance has found its way 
into the courts. Conduct, though improper and causing a loss to another, 
does not constitute a tort, unless a legal, as distinguished from 
R moral, right is uiolated, and the damage conforms to the legal (276) 
standard (1 Jaggard on Torts, p. 86), except where it is pre- 
sumed, as in the case of nominal damages. Chafin v. Mfg. Co., 136 
N. C., 364. I n  administering the law, courts have nothing to do mith the 
moral quality of an act where no legal right is invaded. This rule finds 
an illustration when one person trusts to the mere gratuitous promise 
of favor from another. The law will not protect him from the conse- 
quences of his undue reliance upon the integrity of the other party to the 
promise, and will not hold the latter liable for its infringement by faith- 
lessness and treachery. 1 Cyc., 646. So, in this case, the plaintiff has 
been the victim of misplaced confidence, and that, we think, is all there 
is to it. We might sympathize with him and reprobate the conduct of 
his alleged betrayer, but can not help him. But is he free from blanle? 
Does he come before us with clean hands? We mill see. The plaintiff 
told the defendant, at  the time the latter administered the oath, that he 
must not disclose the amount of his bid to any one. This is all that was 
said, and i t  was intended to prevent competition. The defendant did not 
promise to comply with the request, unless his silence implied a promise 
of that kind. But if he had, the plaintiff's situation would not be im- 
proved. He  is not sued for a breach of any such promise, but because, 
as plaintiff alleges, he was forbidden by the circunlstances to compete 
mith him by bidding for the contract. The defendant was the successfnl 
bidder for the contract, and no one else. But if there had been plenary 
evidence of such an arrangement between them (and there mas none), 
mould it entitle the plaintiff to recover? We think not. I t  would at 
least place him in the unenviable position of conspiring with the defend- 
ant to suppress competition, and thereby to injure the Government, 
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which is morally and legally wrong. The plaintiff insists, however, that 
the defendant was acting in  an official character, and for his services 
received his fee, and sustained a confidential relation towards him, and 
therefore impliedly agreed not to bid. But is an implied promise, if 
there was such, to do fin illegal act, any better than an express one, as  

the foundation of a legal right for the violation of which an ac- 
(277)  tion will lie? The illegal purpose infects the whole transaction 

and destroys all right of action, if otherwise there would be one. 
The authorities clearly recognize the principle that where an agreement, 
without regard to its form, is made for the purpose of preventing free 
and fair  competition, or of stifling or chilling biddings at public sales, 
or in the letting of contracts by the Government, or for the purpose of 
giving undue advantage to either of the parties thus engaged in  dealing 
with reference to the biddings, it is contrary to public policy and void. 
Xing v .  Winants, 71 N.  C., 469; Elythe v. Lovingood, 24 N.  C., 20; 
Hof man v. ~lfcllIullan, 83 Fed., 372 ; Atehison v. Mallon, 43 N. Y., 147; 
Weld v. Lancasler, 56 Me., 453 ; Eellotus v. Russell, 20 N .  H., 427 ; Ilan- 
nah v. Fife, 27 Mich., 172. Such an agreement as the one in question 
was held to be void in the following cases: Kennedy v. Murdick, 5 Har- 
rington (Del.), 458; Gulick v. W n ~ d ,  10 N. J .  Law ( 5  Halst.), 87; Swan 
v. Corpening, 20 Gal., 182; Xharp v. Wright, 35 Bard., 236. See Ray 
v. Mackin, 100 Ill., 246; Greenwood on Public Policy, 178-9. The law 
under which the Post Office Department is authorized to let contracts for  
carrying the mails by competitive bidding expressly condemns such an 
agreement, and if any person holding a contract of the kind attempts to  
suppress biddings for a new tern,  lie is disqualified to bid for five years, 
and if his offense is repeated, he becomes forever ineligible as a bidder. 
2 U. S. Comp. Statutes, see. 3950. As no enforcible right can be founded 
upon an agreement the effect of which is to prevent or diminish competi- 
tire bidding for public contracts (Hunter v. Pfeiffer, 108 Ind., 197), the 
defendant was left free to bid for himself, and wrong can never be 
predicated on an act which the law permits. 1 Jaggard on Torts, 89. 

But if the plaintiff had technically a good cause of a c t i q  he could not 
recover substantial damages, as it was by no means certain that he would 
have rewired the contract if defendant had not intervened with his bid. 
The department, under the law, reserves the right to reject any bid if, in 

its judgment, the good of the service requires such a course to be 
(278) taken, and when this contingency exists, we have held that there 

can be no consequential damages (Walser v. Tel. Co., 114 N .  C., 
440; Machine Co. v. Tobacco Co., 141 X .  C., 284)) if in such a case there 
can be a cause of action, which we need not decide. 

No error. 
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WALTER E. MORTON r. BLADES LUMBER COMPANY E r  AL. 

(Filed 8 March, 1911.) 

1. Deeds and Conveyances-Husband and Wife-Entireties-Survivorship. 
When land is conveyed to husband and wife jointly they take by en- 

tireties, and upon the death of one the whole belongs to the survivor. 

2. Same-Tenants in  Common-Partition-Evidence. 
When lands are purchased by the husband, and under his instruction 

are conveyed to him and his wife, jointly, by deed of bargain and sale, 
with full covenants of warranty, the doctrine of survivorship is not af- 
fected by the fact that the lands so purchased were a part of lands con- 
veyed by his father, TV., to a guardian for the benefit of the children of 
M., there being no evidence upon the face of the deed to the husband 
that it was made in pursuance of a scheme to divide lands held in com- 
mon among the children of M. Harrmgton v. Rawls, 131 N. C., 40; 136 
N. C., 65, and Bprinkle u. Bpainlzour, 149 N. C., 224, cited and dis- 
tinguished. 

APPEAL by plaintiff from Ward, J., a t  November Term, 1910, o i  
CRAVEN. 

The  facts and issues are more fully stated in  the appeal of the defend- 
ant, the Blades Company, and incorporated, in this case, in the opinion 
of the Court by Mr. Justice Brown. 

H i s  Honor directed the jury to answer the first issue "Yes." Plaintiffs 
excepted and appealed. This issue is  as  follows: 

I. Did Mollie E. Morton, widow of M. F. Morton, become the owner 
in  fee of the lands in  question a t  the death of M. F. Morton? Answer: 
Yes. 

W. D.'Mclver for plaintiffs. 
Guion & Guion and Xoore & Dunn for defendant, the Blades 

(279) 

Company. 
N o  counsel or brief for defendant Mollie E. Morton. 

BROWN, J .  The  plaintiffs are the children of the defendant Mollie E .  
Morton and of her husband, Michael F. Morton, who died intestate, leav- 
ing  plaintiffs as his heirs a t  law. 

The land in  controversy was originally the property of William Mar- 
tin, who conveyed i t  with other lands to D. W. Morton, guardian of his 
four children, $1. F., D. W., J. A., and Kate  A. Morton, by deed dated 
12 January,  1881. 

The  tract i n  controversy was conveyed on 12 June, 1891, by Joseph A. 
Morton and wife to Nichael F. Morton and Mollie E. Morton, his wife, 
by deed of bargain and sale, with full covenants of warranty, for  the 
consideration of $500, and is the only tract described in  the deed. 

It is  claimed by the defendant Mollie E. Morton, as well as by the- 
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Blades Company, that when her husband died she acquired the title in 
fee by survivorship. 

The plaintiffs claim that the deed was intended as a partition of the 
lands conveyed by William Xartin to D. W. Morton, guardian, and that 
the doctrine of survivorship does not apply, upon the principle laid down 
i n  Harringtorz v. Bawls, 131 N. C., 40; S. c., 136 N. C., 65; Xprin- 
kle v. Spainlzour, 149 N .  C., 224. 

We do not think that the principle upon whioh those cases mere decided 
applies here. There is no evidence upon its face, or otherwise, that the 
deed to M. F. Morton and wife was made in pursuance of a scheme to 
divide lands held as tenants in common by the children of D. W. Xorton, 
one of whom was M. F. Morton. 

I n  Hawington v. Bawls, supra, i t  appears that several mutual quit- 
claim deeds were executed dividing certain lands among the tenants in  
common, one of whom was Xrs. Briley. Instead of the quitclaim deed 
being made to her, i t  was made to her and her husband. After her death 
the husband claimed the land by survivorship. This Court held that the 

quitclaim partition deed conveyed no title to the hu~sband, but was 
(280) only a severance of the unity of possession. I t  is said in the opin- 

ion that "Elsie Briley took no new title by purchase, but held by 
descent from her father, and the insertion of her husband's name i n  the 
mutual deeds of quitclaim and release conreyed nothirlg to him." 

The deed in this case is not a quitclaim, but a deed of bargain and 
sale, with full covenants of warranty, accepted by the husband, and 
doubtless made in manner and form at his instance as a prorrision for 
his wife if she should survive him. 

As the husband purchased the property and paid the purchase price of 
$500 for it, he had full power to have the deed made to him and his 
wife, and is presumed to know the legal effect of his act. 

A very different case is presented where the husband has a deed for 
property belonging to or paid for by the wife made to himself and to 
her jointly for the purpose of survivorship. I t  is needless to discuss that 
question now. 

We see nothing in this case which takes it out of the well-settled 
doctrine of the common law, that when land is con\-eyed to husband and 
wife jointly they take by entireties, and upon the death of one the whole 
belongs to the survivor. This has been decided so often by this Court 
that i t  is not necessary to cite the cases. They mill be found all through 
our Reports from Topping v. Sadler, 50 N.  C., 357, to Hood v. Xercer, 
150 N. C., 699. 

The judgment upon plaintiff's appeal is  
Affirmed. 

Cited: Highsmith v. Page, 158 N. C., 228. 
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STATE EX REL. TI7. H. JONES V. JESSE RIGGS. 
(281) 

(Filed 8 March. 1911.) 

Parties-Interest-Oyster Beds-Vacate Grants-Attorney-General-Authori- 
zation. 

One who has no interest in the lands, other than that of a citizen of 
the State, can not maintain an action to vacate a grant to an oyster 
bed (Revisal, 1748, 1SBO), and under such circumstances the Attorney- 
General is the only one who may maintain the action, it being his duty 
alone to look out for the interests of the State in such matters; and his 
authorization to another to bring the action is insufficient. Cases of quo 
wnrratcto distinguished. 

APPEAL from Ward,, J., at  Fal l  Term, 1910, of PAXLICO. 
The facts are sufficiently stated in  the opinion of the Court by Mr. 

Chief Justice Clark. 

R. 8. S u n n  and 17. D. McIver for plaintiff. 
Simmons & Ward and W .  T.  Caho for defendant. 

CLARK, C. J. This action is brought i n  the name of the State on the 
relation of a private individual who has no imterest i n  the land, other 
than  as a citizen of the State, to vacate a grant to an  oyster bed. 

The  relator claims a right to iqaintain this action under sections 1148 
and 1750 of the Revisal. H e  cannot maintain i t  under section 1748, as 
that  is limited to one claiming title to the lanld, covered by the grant  
under a patent or grant  to himself, and the plaintiff makes no such claim. 
N o r  can he maintain i t  under section 1750, as that  authorizes only the 
Attorney-General to bring the action. Such action is to be brought only 
i n  behalf of the State, when the public interest requires i t  and when the 
State is the beneficiary. The power to bring such action is properly 
vested in the Attorney-General. I t  was not intended that  any citizen of 
the State without any interest himself i n  the subject-matter should 
bring an  action on behalf of the State. The State has a public officer 
whose duty i t  is to look after its interests i n  such matters. 

I t  is true that  i n  this case the action is brought by the plaintiff (252) 
upon leaae granted by the Attorney-General. But  that  is  only 
to  test the right of the plaintiff to maintain such action. The plaintiff 
is not a party in  interest, i n  the meaning of the law, and cannot niain- 
tain the action in  his own behalf, nor can the leave of the Attorney- 
General authorize him to maintain i t  i n  behalf of the State. 

A quo warranto as to an  office can be brougkt upon leave of the Attor- 
ney-General by any citizen who is  a qualified voter and taxpayer of 
a municipal corporation, or of any jurisdiction over which the officer 
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whose title is questioned exercises his  duties a n d  powers, though t h e  re- 
l a t o r  is  not  himself a contestant f o r  the  office. B u t  th i s  is  on  t h e  ground 
t h a t  h e  is  a p a r t y  i n  interest a n d  has  a direct interest i n  hav ing  the  office 
occupied only by  a n  officer who i s  entitIed to i t .  Foarcl v. Hall, 111 
N. C., 3 6 9 ;  Hines v. Vann, 118 N.  C., 6 ;  Houghtalling v. Taylor, 122 
N.  C., 145; J fo t t  v. Comm., 126 N. C., 877. B u t  the plaintiff h a s  n o  
such  interest i n  the titIe o r  ownership of the  oyster bed. 

T h e  court properly sustained the  demurrer  a n d  dismissed t h e  action. 
Affirmed. 

BESSIE TIT. RICIZS r .  JESSE P. WILSON AKD JULIB H. WILSON. 

(Filed 8 March, 1911.) 

1. Deeds and Conveyances-Husband and Wife-Purchaser-Parol Trust. 
When a husband pays'the purchase nioney for lands and has the con- 

veyance thereof made to his wife, the law presumes that  the lands a re  
intended for a gift, or a provision made for her by him, and such facts 
alone a re  insufficient to impress the lands with a trust in his favor. 

2. Deeds and Conveyances-Grantor-Parol Trust. 
A conveyance of lands made by a father to his son without a consid- 

eration can not impress the lands with a parol trust i n  favor of the 
father, however full and explicit the words may have been to that  effect 
used a t  the time of the delivery of the deed; for a grantor, in  delivering 
a deed, can not retain control of the property, and by parol create n 
trust thereafter to be enforced in his own favor. 

3. Deeds and Conveyances-Married Women-Parol Trusts-Privy Examina- 
tion-Constitutional Law. 

A conveyance by a married woman of her lands can not be impressed 
with a parol trust contrary to the intent expressed in her written deed. 
The law requires a written instrument, with the husband's written con- 
sent, and her priry examination, for her to pass an interest of this char- 
acter in  her lands. 

4. Deeds and Conveyances-Parol Trust-Infants-Ratification-Execution of 
Trust.  

Having failed to show a parol trust in her favor under a deed to lands 
purchased by her father, but conveyed to her mother, plaintiff seeks to 
establish a lost deed made by her father, mother, and brother, defend- 
ants in this action, creating the trust interest for her in  the lands, the 
title to the lands having previously to  the execution of the alleged lost 
deed been conveyed by the father and mother to the brother, the latter 
of whom, a t  the time of the execution of the alleged lost deed, was a 
minor: Held, (1) the title in the lands being in the brother a t  the time 
in question, it  was necessary for him, upon coming of age, to have ratified 
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his deed made in his minority, and his answer denying its execution by 
him was a n  act of repudiation; (2)  the doctrine that a minor may exe- 
cute a valid deed in pursuance of a trust has no application. 

5. Deeds and Conveyances-Parent and Child-Parol Trust-Wills-Paper- 
writing-Evidence. 

A husband purchased certain lands and had the deed made to his wife, 
who thereafter by a proper deed, with her husband, conveyed the land to 
their son in fee simple. The plaintiff, their daughter, sought to impress 
the lands with a par01 trust in her favor: Held, the will of her deceased 
father and a paper-writing executed by him, purporting to show that  the 
title to  the land was put in the son only for  the purpose of a n  equitable 
division, were incompetent evidence; and therefore i t  was irrelevant to 
prove that  such papers had been executed and destroyed in pursuance of 
a conspiracy t o  defraud plaintiff of her rights. 

6. Wills-Lost or Destroyed-Probate-Continues in Force. 
A will lost or destroyed before probate remains and continues i n  force 

a s  a will, the difference being the degree of proof required to  establish it. 

7. Wills-Probate-Limitation of Actions. 
The statute of limitations does not apply to the mere taking of a pro- 

bate. 

8. Executors and Administrators-Accounting-Parties-Procedure-Evi- 
dence. 

The plaintiff alleges that  her father died i n  possession of a large 
amount of personal property, which the defendants, her mother and 
brother, had wrongfully appropriated. The plaintiff and her brother were 
the only children and heirs a t  law. The mother was the executrix of 
her husband, but was not made a party in her administrative capacity in  
this action, the purpose of which was to establish a trust in  plaintiff's 
favor, in  her father's land:  Held ,  the plaintiff is not entitled to a n  
accounting; her remedy in that respect is to bring an action against 
the administratrix and her brother, the other heir a t  law, for an ac- 
counting and settlement of the estate, wherein evidence may be offered 
as  to sums of money or other property which the administratrix has re- 
ceived or should have received, and with which she is properly charge- 
able. 

APPEAL f r o m  Ward, J., a t  September Term, 1910, of PITT. (254) 
At t h e  conclusion of t h e  e ~ i d e n c e  a motion to nonsuit was sus- 

tained. Plaintiff excepted a n d  appealed. 
T h e  facts  a r e  sufficiently stated in t h e  opinion of H r .  Justice B ~ o w n .  

Guion d Guion, Harry Skinner, and F.  C.  Warding for plainti f .  
Jarcis cE Blow, Moore cE Long, and Aycock & Winston for defendants. 

BROWN, J. T h i s  cause came before us  upon  a demurrer  to t h e  com- 
plaint,  which was  overruled a n d  t h e  defendants directed to  answer. The 
case appears  i n  1 5 1  N. C., 46, which is  referred to f o r  the  general out- 
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lines of the plaintiff's allegations. Since then the plaintiff has filed an 
aniended complaint in  which she sets out her denlands with much par- 
ticularity and embodies in  her pIeading eleven prayers for judgment. As 
the several forms of relief asked are dependent upon the establishment by 
the plaintiff of a few leading propositions, i t  will not be necessary to 

consider her various demands seriatim. 
(285) There are some exceptions to the evidence presented upon the 

record, but, in the view me take of the case, i t  is unnecessary to 
consider them, as we have taken into account all the evidence offered by 
the plaintiff or relied upon to support her contentions, whether admitted 
or not. 
1. I t  is contended by plaintiff that her father, Robert T. Wilson, dur- 

ing his lifetime purchased and paid for certain valuable lands in the 
courty of Pitt, including a tract called the McDowell land; that while the 
purchase money was furnished and paid by her father, the deed was 
made, at her father's request, by the vendors to his wife, the defendant 
Julia, who is plaintiff's n~other. 

I t  is further averred that the defendant Julia held the said lands in 
trust for her said husband, and that on 23 January, 1899, H. T. Wilson 
and his said wife executed and delivered to their son, the defendant Jesse 
P. Wilson, a deed conveying said lands to hini; but that at  the time of, 
as well as before, the delivery of said deed, the grantors therein iin- 
pressed upon the title a par01 trust binding upon the grantee 'and ac- 
cepted by him, to the effect that the said Jesse P. Wilson should receire 
and hold the naked legal title to said lands in trust to convey the same 
to whomsoever the said R. T.  Wilson, grantor, should direct and appoint, 
either by deed, will, paper-writing, or orally, for the purpose of making 
a proper and equitable division of the lands conveyed and of other prop- 
erty, personal, real, and mixed, of which the said R. T. Wilson was seized 
and possessed, between his two children, the plaintiff Bessie and the 
defendant Jesse P. Wilson. 

There are insuperable obstacles to the establishment of this alleged 
trust. Assuming, for the sake of argument, that i t  is competent to fasten 
such a trust upon the wife in behalf of her husband, there is no e~idence 
whatever in  this record tending to establish it, or that she accepted the 
lands other than as a gift or provision made for her by her husband. 
The mere fact that the husband paid the purchase money and had the 
deed made by the vendor to his wife does not create a resulting trust in 

his favor. While i t  is an established principle of equity that an 
(286) equitable interest in  land is drawn "as if by irresistible magnetic 

attraction" to the one d o  pays the purchase molley for it, this 
principle does not apply where the husband furnishes the money and has 
the deed made to the wife. 
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The law presumes in such case that the property is given as a gift or 
provision for the wife's benefit, as the husband is under a moral as well 
as legal obligation to support her. Thurber v. LaRope,  105 N. C., 307 ; 
Planner v. Butler, 131 N.  C., 153. This principle is reversed where the 
wife supplies the purchase money and the deed is made to the husband, 
in which case a trust results in  her favor. 

There is abundant evidence that R. T. Wilson attempted, when he 
delivered the title deed to his son, to impress upon i t  the trust averred 
in  the complaint. Whatever may be the moral obligation of the son to 
heed and carry out the wishes of his parent as a trust which the law can 
enforce, i t  must fail. 

The principle is well established in  this State that where the grantee 
accepts a deed for property for which he himself pays nothing, under 
agreement, accompanying the delivery, that he will hold the same for 
the benefit of or convey the same to a third person, a parol trust is 
created in  favor of the latter. But i t  is held that the grantor, i n  deliv- 
ering a deed, cannot retain control of the property and, by parol, create 
a trust to be thereafter enforced in his own favor. Gaylord v. Gaylord, 
150 N. C., 222. But, assuming, as is contended, that the trust attempted 
to be created was not solely for the benefit of R. T. Wilson, but to secure 
a fair division of the property between his two children, we have shown 
that the land did not belona to R. T. Wilson, but to his wife; and how - 
could he impress a trust upon her property? 

I t  cannot be successfully contended that the real estate of a married 
woman can be passed contrary to the intent as expressed by her in a writ- 
ten deed. because she sat silentlv bv and heard her husband state before 
and aft& the execution of theusa:d instrument that part of the lands 
thereby conveyed were intended for some person whose name does not 
appear in  the written instrument. The husband is not his wife's agent, 
and his admissions do not bind her. Strother v. R. R., 123 N. C., 
198; Thurber v. LaRoque, supra; Smith v. Bruton, 137 N. C., 80. (287) 
Assuming that the vague expressions uttered by the wife on the 
occasion were sufficient to impress a trust upon the land in the hands of 
her son, which we do not admit, a woman under coverture cannot create 
a trust by parol or in any other manner except by embodying i t  in  a writ- 
ten instrument, with her husband's consent, to which her privy exainina- 
tion must be taken as required by our law. This is the logical deduction 
from all of our numerous decisions. Farthing v. Shields, 106 X. C., 289; 
Thurber v. LaRoque, supra, and cases cited. She can only dispose of or 
encumber her real property in the way prescribed by the Constitution 
and statute-law of the State. 

I t  not only follows as the logical result of our many and uniform 
decisions, but i t  is held elsewhere, and stated by text-writers, that a mar- 
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ried woman can not, where her legal status and right to convey is regu- 
lated as in  this State, create a par01 trust i n  land, and that to do so would 
be but a subterfuge to evade the prorisions of the statutes protecting her. 
The privy examination, absolutely essential to the validity of the convey- 
ance, can only extend to what appears to the examining officer upon the 
face of the instrument. Cord Legal and Equitable Rights of Married 
Women, see. 689; Lewin on Trusts, p. 23. "This principle," says the 
learned editor of A. & E. Enc., ('would surely apply to the creation of a 
trust of her own property, but yuere whether applicable to her declara- 
tion as to property of which the beneficial interest was never in her." 
Vol. 28, p. 881, note 5, and cases cited, 16 Gal., 534. This is based upon 
the theory that the creation or declaration of a trust in  lands is a con- 
vcLyance of an interest therein. Hence, the same reason which renders 
the deed of a married woman void as a conveyance of the title would 
rcnder void an attempted declaration of a trust by her. 

This is held by the courts in  States having statutes similar to ours. 
Tatge  v. Tatge, 34 Minn., 272; 65 Pa .  State, 386; Purcell v. Goshorn, 

17 Ohio, 105. 
(288) I t  would seem, therefore, that the plaintifi must fail in her first 

contention. 
2. The next contention of the plaintiff is that R. T. Wilson and the 

defendants Julia H. and Jesse T. Wilson, in the year 1900, executed and 
delivered to her a deed in fee for the &Dowell land, and that said deed 
has been either destroyed or lost. Plaintiff asks that said deed be estab- 
lished by the judgment of the court, that she recover the McDowell lands, 
and that defendant Jesse account to her for the rents and profits thereof. 

There is evidence by the plaintiff that a deed to her for the 3fcDowell 
land was executed in August, 1902, by her father and the two defend- 
ants and delivered to her; that it was proven before a justice of the peace, 
and that i t  has been lost or destroyed and never recorded. The execution 
of such instrument is denied. 

At  the time of the alleged execution of said deed the legal title to the 
McDowell land, subject to the life estate of his parents, was in the de- 
fendant Jesse, and he was a minor about 1 5  years of age. There is no 
evidence that, since becoming of age, he has ever ratified and confirmed 
the deed. On the contrary, in  his answer, he denies its execution. which 
is a repudiation of it. The plaintiff seeks to avoid this by averring that 
the defendant, though a minor, in executing the deed was but giving 
effect to a power of appointnlent and disposition reserved by his father, 
and was carrying out the trust impressed upon his title in 1899, and that 
a minor map execute a valid deed in pursuance of a trust. 

As we have held that the legal title made to the defendant Jesse by 
the deed of 23 January, 1899, was not impressed with any trust, and that 
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R. T.  Wilson had no power of disposition over the fee after the execution 
of that deed, this contention of the plaintiff cannot be successfully main- 
tained. 

3. I t  i s  further averred that, prior to the execution of the deed to 
Jesse, the father, R. T. Wilson, executed his last will and testament, by 
which he devised to plaintiff the McDowell land and one-half of all his 
real and personal estate; and that soon after the death of the testator 
this will was destroyed by the defendants in  pursuance of a con- 
spiracy entered into with defendant Julia's sister to defeat the (289) 
plaintiff of aq ' in teres t  in her father's estate. Plaintiff further 
avers that after the execution of said deed i n  1899 to Jesse, the father, 
R. T. Wilson, executed another paper-writing specifying i n  every par- 
ticular how his estate should be divided between his two children, and 
declaring i n  i t  that he had reposed the legal title to his lands i n  his son 
for the purpose of bringing about an equitable division of his estate be- 
tween him and his sister. Plaintiff asks that these paper-writings be 
established by decree of the court. 

These paper-writings are worthless as evidence of a declaration of 
a trust impressed by R. T. Wilson upon the legal title transmitted to his 
son by the deed of 23 January, 1899, for the reason, as we have shown, 
that said Wilson did not own the lands, and had no power when he joined 
in  said deed with his wife to create a trust binding upon his wife. 

I f  the plaintiff desires to set up the paper-writing as a will and devise, 
for the purpose of claiming under i t  as a testamentary paper the prop- 
erty, real or personal, devised to her and not covered by the deed of 23 
January, 1899, then she should proceed before the clerk of the Superior 
Court to offer the same for probate. 

This Court has held that a will which has been lost or destroyed before 
probate remains and continues in  force as a will. "The only difference 
between the probate of a will which can be produced and one which has 
been lost is as to the nature and quantity of the evidence required to 
prove it. The jurisdiction to prove the will i s  not changed by its loss." 
McCormick v. Jernigan, 110 N. C., 406. The form for probate of lost 
wills, as is  said in  that case, is in  Smith's Probate Law (3  Ed.), 1 3  
A. & E. Enc., 10'77. 

I t  is further said that the statutes of limitation do not apply to the 
simple taking of the probate of a will. McCo~mic7c v. Jernigan, supra. 
So the plaintiff may now, if so advised, offer the alleged will for probate 
i n  the proper jurisdiction. 

4. The plaintiff further avers that R. T. Wilson died in  pos- (290) 
session of over $10,000 in  cash, which came into the possession of 
these two defendants, and that they have wrongfully appropriated the 
same as well as the notes, moneys, stock, crops, and provisions of said 
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Wilson; and plaintiff avers that she is entitled to one-half thereof, and 
asks for an accounting. 

I t  is unnecessary to discuss the evidence in  support of this allegation, 
as the plaintiff is clearly not entitled to that relief in  this action, as i t  is 
now presented to us. 

I t  appears, incidentally only, in one of the prayers for  judgment that 
the defendant Julia is the administratrix of her deceased husband; but 
she has never been made a party to this action in  her administrative 
capacity. 

The primary purpose of this action is to declare a trust in  behalf of 
plaintiff, and the accounting is asked as a necessary consequence result- 
ing from the establishment of such trust. 

As the plaintiff has failed to establish the trust, her action fails. 
I n  respect to this last demand, her remedy is to commence a proceeding 

against the administratrix and her brother, the other distributee and heir 
at law, for an accounting and settlement of the estate of her father, 
When that account is taken, evidence may be offered as to those sunis of 
money and other property which the administratrix has received or ought 
to have received, and with which she is properly chargeable. 

Upon a review of the entire record, we are of opinion that his Honor 
properly sustained the motion to nonsuit, and his judgment is 

Affirmed. 

Cited: Trust Co. v. Sterckie, 169 N .  C., 22;  Waiters c. Walters, 172 
K. C., 330. 

JAMES R. DAVENPORT v. JOSEPH FLERfING. 
(Filed 8 March, 1911.) 

1. Homestead-Interest-Estates. 
A homestead in lands is not an estate therein, but a mere exemption 

right. 

2. Deeds and Conveyances--Creditors-Trustees-Homestead-Residue or 
Remainder. 

The general power of alienation incident to ordinary ownership of real 
property exists as to all the residue or remaining interest in the lands 
over the homestead exemption, whether the exemption has or has not 
been allotted, Article X, section 8, of the Constitution applying to the 
homestead interest, and none other. 

3. Deeds and Conveyances-Creditors-Trustee-Homestead Reserved- 
Purchaser-Estate Acquired. 

A valid deed in trust made by a debtor in favor of his creditors, re- 
serving to himself his homestead in lands conveyed therein, passes to the 
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grantee all his right, title, and interest in the lands conveyed, excepting 
his homestead interest expressly reserved; and when such homestead in- 
interest determines by the death of the parties entitled, or by any of the 
recognized methods of abandonment, it does so in favor of the grantee. 

4. Deeds and Conveyances-Trustees-Registration-Creditors-Subsequent 
Judgment-Homestead-Trespass - Injunction - Interpretat ion of  Stat- 
utes. 

A debtor made a deed in trust for the benefit of his creditors, expressly 
reserving the homestead. The trustee in the deed after allotment sold the 
land to the wife of the debtor, in a transaction without suggestion of fraud 
or irregularity: Held, a judgment creditor whose judgment was obtained 
subsequent to the execution and registration of the trust deed acquired 
no interest in or lien upon the homestead, and could not enjoin the cutting 
of the timber, within the allotted homestead, by the husband, acting 
therein under direction of his wife. Revisal, see. 686, is expressly to 
have no retroactive effect, and is inapplicable to this case; but if other- 
wise, by construction, the result is the same. 

APPEAL from Ward, J., a t  September Term, 1910, of PITT. 
On return to a preliminary restraining order. 
On the hearing the relevant facts and dispositibn of the cause (292) 

in the court below were made to appear, as follows: 
1. That Joseph Fleming, the defendant, on 28 October, 1892, as ap- 

pears of record in book M-5, page 253, i n  the register of deeds' office of 
Pi t t  County, conveyed the lands therein described to one Lunsford Flem- 
ing to secure creditors, and in  the said deed of trust said defendant, Jo- 
seph Fleming, reserved his personal property and homestead exemption 
to be set apart, etc. 

2. That on 12 December, 1892, the homestead of the defendant was 
duly allotted and set apart to him by metes and bounds as set out in  the 
complaint. 

3. That Lunsford Fleming, exercising the powers contained in the deed 
of trust of October, 1892, on 29 April, 1893, sold the lands conveyed i n  
the said deed of trust before the courthouse door at  Greenville, N. C., a t  
public sale, as follows: (1) The reversion in  that portion of the land 
which had been allotted to Joseph Fleming as a homestead; (2)  all of 
said land conveyed in  the said deed of trust except the homestead. At  
the sale, Isabella Fleming, wife of the defendant, Joseph Fleming, be- 
came the purchaser, both of the reversion to the homestead and of the 
lands outside of the homestead, receiving a deed on 29th of April from 
Lunsford Fleming, trustee: first, for the reversion of the homestead, and, 
second, to all the lands conveyed in the deed of trust aforesaid outside of 
the homestead, which deed was duly recorded and regularly admitted to 
registration in  Pi t t  County. 

4. That the plaintiff recovered the judgments, as set out in the com- 
plaint, 28 January, 1893, and at  March Term of Pi t t  Superior Court, 
1898. 229 
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5. That i t  is admitted in the pleadings that the defendant, Joseph 
Fleming, has cut timber from the lands included in the boundaries of the 
homestead as allotted, but his answer asserts that he cut the timber by 
the authority and under the direction of Isabella Flenling, owning the 
reversion to the homestead, and this is not denied; and that as a matter 
of law the defendant asserts that the judgments as set forth in  conlplaint 
of plaintiff have never attached as a lien on the reversion to said home- 

stead. 
(293) On these admitted facts in  the record, the court holds, as a mat- 

ter of law, that Mrs. Isabella Fleming is the owner of the rever- 
sion to the homestead; that the judgments set out in  the complaint never 
attached thereto, and that the plaintiff has no lien thereon for which he 
can ask a protection of his security. I t  is, therefore, on motion, ad- 
judged and decreed that the restraining order in this case heretofore 
issued be dissolred. 

The plaintiff having intimated that he would take the case to the 
Supreme Court, i t  is .agreed that the defendant be restrained from cut- 
ting timber upon said land until after a decision of the Supreme Court 
in  this cause. G. W. WARD, 

Judge Presiding. 

Plaintiff appeals to the Supreme Court; notice waived, and bond fixed 
a t  $25. WARD, Ju,dge. 

By consent, timber not to be cut till case is reviewed by Supreme 
Court. WARD, Judge. 

Jarvis & Blow for plaintif. 
Harry flkinner for defendant. 

HOKE, J., after stating the case: ID Fulp 7; .  Brow*, 115 3. C., 333, 
the Court, in speaking to the question presented, said: "While our deci- 
sions have not been in entire accord as to the exact nature of the home- 
stead interest referred to in these provisions, i t  has come now to be ac- 
cepted doctrine that they do not create a new estate or confer any new 
property rights in an old one, but only an 'exemption right7-a 'deter- 
minable exemption,' as it has been called in  some of the cases, operating 
on the creditor and the agencies provided for the collection of the debt 
by law and requiring, in the case of real estate certainly, that the exemp- 
tion be given effect before a valid sale can be made." This, and a de- 
cision at  same term in Sash Co. v. Parker, 153 N. C., 130, in ~ ~ h i c h  it 
was held among other things, '(That a homestead in lands is not an 
estate therein, but a mere exemption right," mere in recognition of the 
principle contained and established in the case of Joyner v. Sugg, 132 
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N. C., 580. That was a petition to rehear a decision in  the same (294) 
case, 131 N. C., 324, and the Supreme Court in  upholding the 
petition and in reversal of its former ruling held in  effect that the 
homestead interest provided for in  Article X of our Constitution was 
only "an exemption right, a determinable exemption," and that where 
this right obtained, whether i t  had been allotted or otherwise, the, 
general power of alienation incident to ordinary ownership of real 
property continued to exist as to any and all the residue or remaining 
interest in  the property, and unaffected by the restrictire features of 
section 8 of Article X, these features applying only to the homestead 
interest itself, and none other. I n  the case referred to, the position indi- 
cated was declared and maintained in a learned and elaborate opinion by 
Associate Justice Walker, for the Court, as expressing the correct pur- 
port and meaning of the constitutional provision, as being grounded in 
right reason and in  line with a large number of well-considered decisions 
bearing directly on the subject. From this, me think i t  follo~vs that when 
the ownership of a tract of land and any and all interest therein, except 
this homestead interest, has been passed from the debtor by valid convey- 
ance, and such homestead interest determines by the death of the parties 
entitled, or by any of the recognized methods of abandonment, it does 
so in  favor of the grantee in such conveyance; and where such convey- 
ance has become effective before a judgment is docketed, that there is no 
estate in the debtor to which a judgment lien could attach and no interest 
of the judgment creditor in  the property that would call for or permit the 
interference of a court in his behalf by injunction or other~~ise .  

I n  the present case, prior to any judgment docketed or any lien ac- 
quired, the debtor conveyed the entire land in trust for creditors, "reserv- 
ing from the operation of the instrumellt the homestead and personal- 
property exemption of the said Joseph Fleming." After the execution 
of this deed, the homestead having been duly allotted, the trustee sold and 
conveyed the tract of land except the homestead, and also the reaersion 
after the homestead interest, to Isabella Fleming. There is no allegation - - 
or suggestion of fraud or irregularity in the transaction, and on the facts 
in evidence, and applying the principles recognized and upheld by 
the decisions referred to, we are of opinion that there is no right in (295) 
the judgment creditor to stay the cutting of timber on the land 
contained in  the homestead. This position in no way conflicts with the 
decision in  Jones a. Byitton, 102 N. C., 166; to which we vere referred 
by counsel. I n  that case the reversion in the land after the homestead 
interest, was in the debtor at  the time the judgment lien attached, and the 
debtor was restrained from destructive waste. The complaint alleged, and 
the evidence tended to shorn, that "At the time said judgment was dock- 
eted the defendant was entitled to the right of homestead and was seized 
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and possessed of the land, etc.," and the ruling as stated was based on the 
fact  that  the debtor owned the land when the judgment was docketed. 

A construction of section 686 of the Revisal does not seem to be in- 
volved in  this appeal, for  the section itself contains the provision tha t  
the same shall have no retroactive effect, and the determinative facts all 
transpired before the section mas enacted. Chapter 3, sec. 3, Laws 1905. 
Bu t  if i t  were otherwise, the same position would prevail. A perusal of 
the entire section gives clear indication that  the portion of the lam pro- 
viding for the enforcement of liens which attach prior to the conTeyance 
of the homestead refers to liens which attach to the land on which the 
homestead had been or may be allotted. Accordingly, i n  a recent case 
construing the statute, Sash Co. v. P a r k e ~ ,  supya, i t  appears that the 
judgment debtor owned the land a t  the time the lien attached. The de- 
cision in  Joyner v. Sugg, supra, was made on facts very similar to those 
presented here, the headnote being as follows: "A deed in  trust by the 
husband, in which the wife does not join, reserving the homestead of the 
grantor therein, conveys the entire land contained in the deed of trust, 
subject only to the determinable exemption in $1,000 thereof from the 
payment of the debts of the grantor during his life"; and the case 
throughout is an  apt  authority in  support of the present ruling. 

Affirmed. 

Cited: Dalrymple v. Cole, 156 N.  C., 358 ; Rose v. B r y m ,  157 N.  C., 
174; Dalrymple c. Cole, 170 N. C., 107; Brown v. Harding, ibid., 264; 
Watters e. Hedgpeth, 172 N.  C., 312. 

(296) 
BRYAN TRIPP v. HENRY HARRIS. 

(Filed 8 March, 1911.) 

1. Mortgages-Principal and Surety-Payment by Surety-Assignment of 
Mortgage-Debtor and Creditor-Security. 

When the surety pays a note of his principal, and has the note and a 
mortgage securing it transferred directly to himself, he becomes a simple 
contract creditor of the principal and the owner of the mortgage to se- 
cure the payment of the debt. This case is distinguished from those 
wherein a judgment has been obtained against the principal and surety, 
or where there is a mortgage and the rights of third persons as creditors 
or purchasers have intervened. 

2. Same-Landlord and Tenant-Liens-Priority. 
The plaintiff, a landlord, became surety on his tenant's note and joined 

with him in a mortgage of the former's personal property and on the 
crops to be raised by the tenant during that crop year. He also made 

232 
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advances to the tenant to enable him to make the crop. The tenant, the 
defendant, failed to pay the note and his landlord paid it, as surety, and 
had the note and mortgage assigned to himself: Held, the effect of the 
plaintiff's executing the mortgage was to relinquish his landlord's lien on 
the crop in favor of the mortgagee, and not to surrender his rights 
against the tenant; and having paid the note, he could first apply the 
proceeds of the sale of the crop to the satisfaction of his superior lien as 
landlord, against the will of the tenant, the defendant. Lee v. Manly, 
ante, 244, cited and distinguished. 

APPEAL by defendant from Ward, J., at September Term, 1910, of 
PITT. 

On 21 January, 1909, the defendant, who was then a tenant of the 
plaintiff, purchased a horse of J. R. Harvey & Go., at  the price of $130, 
and executed his note therefor, to which the plaintiff was surety. On 
the same day the defendant executed to the said Harvey & Co. a chat- 
tel mortgage to secure said note, by which he conveyed said horse, an  
iron-axle cart, and the crops to be raised by him in  1909. The plain- 
tiff joined i n  said mortgage. The defendant failed to pay said note 
when i t  became due, and thereafter the plaintiff paid the amount thereof 
to Harvey & Go., and the note and mortgage were assigned to him. 

The plaintiff, as landlord, made advances to the defendant dur- (297) 
ing said year to enable him to make a crop, amounting to 
$289.34, and he received from the proceeds of the crops $239.38. The 
defendant deinanded that said proceeds be applied to the satisfaction of 
said debt and mortgage of $130, which the plaintiff refused to do. The 
plaintiff applied the proceeds of the crop to said account for supplies, 
and brings this action to recover the horse and cart, claiming to be the 
owner by virtue of said mortgage. The defendant resists recovery upon 
two grounds: 

(1) That a payment by the plaintiff, who was surety, and taking an 
assignment to himself, extinguished the mortgage. 

(2) That by executing the mortgage, the plaintiff agreed that the 
crops should be applied in  payment of the debt of $130, and that this 
could not be changed without the consent of the defendant. 

Jarvis  & Blow for plaintiff. 
Julius Brown for  defendant. 

ALLEN, J., after stating the case: Counsel for defendant has cited a 
large number of cases from our Reports, holding that a payment by the 
surety, without taking an assignment to a trustee, extinguishes the debt, 
but these cases will be found to belong to one of two classes. 

I n  one class are judgments against principal and surety, and notes 
and bonds executed by both. I n  such case, payment by the surety with- 

233 



I N  THE SUPREME COURT. [I 64 

out an assignment to a trustee is held to be a sati$faction of the evidence 
of the indebtedness as i t  then existed, and the surety becomes a simple 
contract creditor of his principal. 

I n  the other class are notes or bonds secured by mortgage, and the 
rights of a third party as creditor or purchaser intervene. 

Our case belongs to neither class. We have here a note which the 
surety has paid, secured by a mortgage, and the contest is between the 
principal and his surety. 

I t  seems, according to the opinion of Rufin, C. J., in Hanner 
(298) v. Doughss, 57 X. C., 266, that prior to the Statute of Anne, the 

rule in  England was that the surety, upon payment of a note or 
judgment, could take an assignment to himself or to another for him, 
and that after that statute the assignment was made to a trustee for 
his benefit, to avoid any difficulty from a plea of payment; but that be- 
fore and after the statute a niortgage giren to secure the debt could be 
assigned directly to the surety. After stating this doctrine, he adds: 
"In this State the same doctrine has prevailed, with this modification, 
that, in order to keep the security on foot, when i t  is a bond or judg- 
ment, i t  is necessary to take an assignment to a third person." To the 
same effect is Yo& v. Landis, 65 N.  C., 536. The note or bond is the 
evidence of the indebtedness, and when i t  is paid, without an assign- 
ment to a third person, i t  ceases to exist, but there is an implied promise 
upon the part of the principal to repay the surety. The mortgage 
is the security for the debt and collateral to it. 

I n  McCoy v. Wood, 70 0. C., 129, Justice Rodma?&, speaking for the 
Court, says: "The law is, that if a surety pays a bond of his principal, 
for which there is no collateral security, the bond is thereby extin- 
guished, unless he takes an assignment to a trustee. But in  equity it  is 
held that if the creditor has taken a collateral security for the debt, the 
surety, on payment, is subrogated to the rights of the creditor in  the 
security without an express assignment." 

I n  Liles v. Rogers, 113 N .  C., 200, Chief Justice Shepherd an- 
nounces the doctrine as follows: "As soon as a surety has paid the debt, 
an equity arises in  his favor to have all the securities which the credi- 
tor holds against the principal debtor transferred to him, and to avail 
himself of them as fully as the creditor could have done. The securi- 
ties referred to do not include those which are extinguished by the pay- 
ment of the debt, such as the bond securing such principal debt, and un- 
less the surety procures i t  to be assigned for his benefit to a third person, 
i t  is utterly extinguished both at law and in  equity, and he becomes a 
simple contract creditor, and entitled to be subrogated only in respect 
to the collateral securities taken and held by, the creditor," and in the 
same opinion he quotes with approval from Lord Eldon that, ('In the 
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case, for instance, wherein, in  addition to the bond, there is a (299) 
mortgage with a covenant on the part of the principal debtor to 
pay the money, the surety paying the money would be entitled to say, 
'I have lost the benefit of the bond, but the ereditor has a mortgage and 
I have a right to the benefit of the mortgaged estate which has not got 
back to the debtor.' " 

The text-books and the decisions from other States are in accord with 
this view, except in  a number of the States the surety is treated as a pur- 
chaser, and he takes the evidence of indebtedness and all securities as 
they existed in the hands of the creditor. We cite a few authorities 
from a large number : Sheldon on Subrogation, secs. 86 and 87 ; Lewis 
v. Palmer, 28 N. Y., 271; Tarp v. Gulseth, 37 Minn., 135; Gamon v. 
Brow~z, 11 Pa. St., 531. 

I n  Brandt on Suretyship, see. 341, it is said: "A surety who pays 
the debt of his principal is entitled to subrogation to a mortgage given 
by the principal to the creditor for the security of the debt, and he may, 
with or without a formal assignment thereof, have the same foreclosed 
in  his own name, for his benefit." 

We therefore conclude that the plaintiff, upon paying the note, and 
taking an assignment to himself of the note and mortgage, became a 
simple contract creditor of the defendant and the owner of the mort- 
gage to secure payment of his debt. He  was also landlord, and his lien 
on the crops to secure advances was superior to that as owner of the 
mortgage, and he had the right, against the will of the defendant, to 
apply the crops first to the account for supplies, unless his act in  sign- 
ing the mortgage prevents him from doing so. We do not think it has 
this effect. The purpose and effect of the execution of the mortgage was 
to relinquish his lien in  favor of Harvey & Co. to enable the defendant 
to buy a horse, and not to surrender his rights against his tenant. It 
is this condition which distinguishes this case from Lee 11. Manly, ante, 
244. 

I f  the contention of the defendant should prevail, he would hare a 
horse for which he promises to pay $130, and upon which he 
gave a mortgage to secure the debt, without the payment of one (300) 
cent, and the plaintiff, his surety, must bear the loss. 

Affirmed. 

Cited: Liverman v. Cahoo~t, 156 N. C., 209; Fowle v. McLean, 168 
X. C., 542. 
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H. A. BROWN v. EAST. CAROLIKA RAILROAD COMPANY. 

(Filed 15 March, 1911.) 

1. Appeal and Error-Referee-Findings-Judgment-Evidence. 
The findings of fact by a referee, supported by evidence and sustained 

by the trial court, a re  not reviewable on appeal. 

2. Deeds and Conveyances-Contracts-lnterpretation-lntent-Entire In- 
strument. 

In  the interpretation of a deed or contract, the intent of the parties, a s  
embodied in the entire instrument, must prevail, and each and every part 
must be given effect, if i t  can be done by any fair  and reasonable in- 
tendment. 

3. Same-Railroads-Material Delivered-Accessibility-Additional Work- 
Damages. 

In  a n  action to recover a balance alleged to be due the plaintiff un- 
der his contract with defendant to build a railroad trestle, and for dam- 
ages for failure to supply material stipulated for in the manner pro- 
vided for in the contract, it appeared from the contract sued on that  the 
defendant agreed "to deliver all  material for the trestle on cars or on the 
ground within 300 feet of the trestle, and to be furnished in such manner 
and time as  not to impede the plaintiff (contractor) in the performance of 
his part of the contract": Held, (1) the contract contemplated that  de- 
fendant should deliver the material within 300 feet of the work, a t  a 
point from which a haul could be made to the best advantage, having 
reasonable regard to  the nature of the ground and the attendant facts 
and circumstances; (2)  that  under a contract of this character and ex- 
tent, requiring completion within a specified time, delivery of the ma- 
terial within the specified distance from the work, but across a slough, re- 
quiring a n  additional haul of half a mile, was not such delivery by defend- 
an t  a s  called for in the contract, and for such additional work the plain- 
tiff was entitled to recover extra compensation. 

4. Contracts-Breach-Appliances-Definite Rental-Measure of Damages. 
When a building or a given machine is  shown to have a definite rental 

value, and the opportunity for obtaining i t  is lost by another's breach of 
contract, the rental value of the machine usually affords a better basis 
for the ascertainment and award of damages, subject to the rule that the 
damages must have been in the reasonable contemplation of the parties 
and capable of ascertainment with a reasonable degree of certainty. 
Rocky Mount Mills v. R. R., 119 N. C., 693, holding that  interest on the 
value is the proper measure of damages, and other like cases cited and 
distinguished. 

5. Same-Railroads-Pile Drivers. 
I n  a n  action by plaintiff to recorer clamages of the defendant railroad 

alleged by breach of contract requiring the latter to supply a t  certain 
places, under the terms of the contract, material for the former to build 
a trestle, there was a confirmation by the lower court of the referee's 
findings, upon evidence to  support them, that by reason of such delay 
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plaintiff's pile driver remained idle for thirty days at  a net rental value 
of $2.50 per day, and this was not infrequently rented by plaintiff for a 
definite sum : Held, the measure of damages was the rental value of the 
pile driver for the time it remained idle through defendant's default, 
under the contract. 

APPEAL from Ward, J., at September Term, 1910, of (301) 
GREEKE. 

Action, heard on exceptions to report of referee. There was evi- 
dence tending to show that on 16 September, 1907, plaintiff and de- 
fendant company had entered into a contract that plaintiff was to con- 
struct for defendant a trestle and fender over Contentnea Creek near 
Hookerton, N. C., the same to be built in  a substantial and workmanlike 
manner and completed by 1 December, 1907; and defendant, on its 
part, agreed that i t  would furnish and supply "On board cars, or on 
ground within 300 feet of said trestle, all of the material to be used in  
the construction of said work, and same is to be furnished in such a man- 
ner and time as not to impede the said Brown in the performance of his 
part of the said contract." The work having been completed, the action 
was instituted to recover a balance alleged to be due  lai in tiff on the 
contract and also damages for failure to supply material in the 
time stipulated for in  the contract. Defendant denied any and (302) 
all liability to plaintiff, and set up, further, a counterclaim for 
damages by reason of failure to do the work properly and according to 
the terms and stipulations of the contract. The case was referred, by 
consent, to Messrs. L. R. Varser and Thomas D. Warren and on the 
hearing before the referees there was evidence offered by the parties in 
support of their respective positions. Referees made their report to Feb- 
ruary Term, 1910, making very full findings of fact and holding for 
conclusions of law : 

1. That there had been a failure on part of defendant to deliver ma- 
terial on time, causing damage. 

2. That defendant was indebted to plaintiff in the sum of $1,334.90, 
balance due for the work and damages caused by wrongful delay on part 
of defendant. 

3. There was nothing due defendants on counterclaim. 
The court, on the hearing, overruled the defendant's exceptions, in all 

respects confirmed the report and gave judgment for the amount ascer- 
tained to be due, and defendant excepted and appealed. 

D. L. Ward and Simmons & Ward for plaintiff. 
John L. Bridgers for defendant. 

HOKE, J., after stating the case: The issue of indebtedness between 
these parties is dependent largely upon disputed questions of fact, and 
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these having been resolved against defendant by the referees and on 
relevant testimony, and their findings having been affirmed by the trial 
court, there is very little left for our consideration. I t  has been uni- 
formly held, with us, that in  actions of this character ('The findings of 
fact by a referee, supported by evidence and sustained by the trial court, 
are not reversible." Malloy v. Lincoln &Ii17s, 132 N. C., 432; Lam- 
bertson v. Vann, 134 N. C., 108. And we are of opinion that the ex- 
ceptions to the conclusions of law were properly overruled. 

Objection was made, first, to the conclusion on the part of the referees, 
that there had been a wrongful delay on the part of defendant 

(303) in the delivery of material, causing damage.   his position pred- 
icated chiefly on the finding of fact No. 9, as follows: "That 

the plaintiff was at  all times ready, able, and willing to perform the 
work in  accordance with the terms of the contract, but was prevented 
from performing the same as required by the contract on account of the 
defendant's failure to furnish the material as agreed and on account of 
the defendant's delivering part of the material on the opposite side of a 
slough from the trestle or in  a slough at such point, rendering it neces- 
sary for plaintiff to haul said material about one-half a mile to get i t  to 
the place of construction. And, taken i n  connection with the require- 
ment of the contract, "That defendant agreed to deliver all material 
for the trestle on cars or on the ground and within 300 feet of the trestle, 
and same is  to be furnished in  such a manner and time as not to im- 
pede said Brown i n  the performance of his part  of the contract," the 
ruling is clearly correct. I n  support of the finding, there was evidence 
on the part of plaintiff tending to show that a lot of heavy material was 
dumped on the ground about 300 feet from the trestle, in  a direct line, 
but across a slough, which necessitated an additional haul of half a 
mile on part  of plaintiff, causing delay and extra expense. There mas no 
sufficient or satisfactory explanation offered as to the unloading of the 
material at  such i n  inconvenient place. I t  is a principle well under- 
stood that in the interpretation of a deed or contract the intent of the 
parties, as embodied in  the entire instrument, must prevail, "and each 
and every part must be given effect if i t  can be done by any fair and 
reasonable intendment, . . . " Davis v. Fmzier, 150 N. C., 447. 
And in a contract of this character and extent, requiring completion by 
a specified time, and containing, in connection with the provision for de- 
livery within 300 feet, the further stipulation that the material was to 
be furnished in such a manner as not to impede the work, i t  was clearly 
contemplated and agreed that the material should be delivered within 
300 feet of the work and at a point from which a haul could be made 
to the best advantage, having reasonable regard to the nature of the 
ground and the attendant facts and conditions. We think, therefore, 
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that defendant was not justified in  unloading the material just (304) 
across a slough, causing the additional h a u l  that plaintiff &as 
forced to make, and the decision to that effect must be uwheld. 

I t  was further objected that in  the damages assessed aiainst defend- 
an t  for wrongful delay, there was included an item of $75 charged as a 
rental at $2.50 per day for a floating pile driver belonging to plaintiff 
and kept idle for a period of 30 days, the exception being that, ac- 
cording to our decisions. the correct measure of damages was the in- - 
terest & the value of the'machine, which would have amounted, at most, 
to about $13, defendant referring more especially to the case of Rocky 
N o u n t  Mills 2). R. R., 19 N. C., 693, in support of the position. That 
was a case in  which the machinery and entire equipment for a cotton 
mill in process of construction was shipped to the address of the manu- 
facturing company a t  Rocky Mount and over a fast freight through 
line, established by a number of carriers, associating themselves to- 
gether for the purpose, a t  a higher freight rate, of assuring to the ship- 
per a quicker and more reliable delivery of freight than by the ordinary 
methods of shipment. On negligent delay shown, the correct measure of 
damages was held to be the interest on the capital invested for the 
time of the delay, wages paid to workmen, and certain other costs and 
expenses incident to the breach of contract. I n  a subsequent case of 
Furniture Co. v. Express Co., 148 N.  C., 87, the Court in  affirming the 
principle applied in  Rocky Mount X i l l s  . I > .  R. .R., supra, and in  ref- 
erence thereto, said: "The decisions of this State are to the effect that 
the current profits of a going manufacturing enterprise, which are de- 
pendent on the varying cost of labor and material and the fluctuations 
of the market value of the product, as a general rule, are too uncertain 
to form the basis of an award of damages in breaches of contract af- 
fecting the operation of the plant, and the better rule in such cases, 
when i t  appears that substantial damages are rccovcrablc, is that such 
damages shall be ascertained on the basis of interest on the capital in- 
vested which is unproductive for the time, with the addition, under cer- 
tain circumstances, of the pay of hands idle and necessarily un- 
employed, and some other incidental expenses reasonably refer- (305) 
able to the defendant's wrong, which may at times include an 
outlay in the reasonable effort to reduce or minimize the loss. No doubt 
there are cases where the average rental value of a business building or 
a given machine may afford data for a correct admeasurement of dam- 
ages, but i n  plarlts of the kind indicated this rental value is so con- 
nected with & dependent upon the fluctuation of the markets that i t  
has been considered with us as the safer rule in enterprises of the kind 
stated to adopt the interest on the capital invested and unproductil-e for 
the time, with other incidental costs, as the correct method of adjust- 
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ment." Citing Lumber Co. v. Iron Works, 130 N. C., 584; Sharpe v. 
R. R., 130 N. C., 613; Rocky Nount ~llills v. R. R., 119 N.  C., 693; 
Poard v. R. R., 53 N. C., 235; Boyle v. Reeder, 23 N. C., 607. I t  will 
be noted in  this statement of the principle the current profits of such an 
enterprise, and even the rents, dependent as they naturally mould be to a 
great extent on the current profits, are rejected as the proper basis, for 
the reason that they are too variable and indefinite; but decided inti- 
mation is also given that in  the case of a business building or a given 
machine the average rental value frequently affords a more satisfactory 
estimate as to the amount of damages. Subject to the rule that the 
damages must have been in the reasonable contenlplation of the parties 
and capable of ascertainment with a reasonable degree of certainty, 
the purpose is always to make good the loss to the injured party, and 
when a building or given machine is shown to have a definite rental 
value, and opportunity for obtaining same is lost by another's breach 
of contract, the rental value for  the time usually affords a better basis 
for the ascertainnlent and award of damages, and is a rule which has 
been not infrequently approved by the courts. Do& v. Hukes, 114 
N. Y., 260; Benton v. Pay Go., 64 111.) 417; Hale on Damages, p. 74. 

There was evidence on the part  of plaintiff tending to show that the 
floating pile driver, i n  question, mas an implement belonging to plain- 
tiff, which could be and was not infrequently rented for a definite sum; 

that opportunity was presented to rent the machine in other 
(306) work) and that the time lost in its use was about 60 days, and a 

reasonable rental value for  same mas $10 per day. There was a 
finding of fact in  accordance with the testimony, except that the time 
lost was fixed by the referees at 30 days and the net rental at  $2.50 per 
day. On this finding we think the court below, approving the conclu- 
sions of the referees, correctly held that the rental value of the machine 
for the time the rent of same was lost afforded the correct basis for es- 
timate, and that there is no error which gives defendant any just ground 
of complaint. The judgment will therefore be 

Affirmed. 

Cited: Jeflords v. Waterworks Co., 157 N.  C., 13. 
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J. D. WILLIAMS AND WIFE v. ELM CITY LUMBElZ COMPANY. 

(Filed 15 March, 1911.) 

1. Timber Deeds-Wrongful Cutting-Under Size-Prospective Value- 
Damage to  Land. 

I n  a n  action against the grantee in  a timber deed for damages alleged 
a s  arising from cutting timber less than the size specified in  the deed, 
the plaintiff can not recover the prospective value of the trees, but the 
jury may consider their value in  determining the injury to the land, the 
measure of damages being the decrease in the value of the land by reason 
of the cutting, or the difference in the value before and after the cutting. 

2. Same-Questions-Evidence-Record. 

While the court does not commend the questions asked in this case to 
ascertain the damages to the land by reason of the grantee in a timber 
deed cutting timber less than the size allowed by the deed, they a re  con- 
sidered in connection with the other parts of the record, especially the 
judge's charge, and no reversible error is found. 

3. Timber Deeds-Wrongful Cutting-Under Size-Damages to Land- 
Measure. 

I n  a n  action against the grantees in  a timber deed for damages to the 
land by cutting timber of less dimension than specified, and too small to 
h v e  a market value a s  merchantable timber: Hel&, competent for the 
jury to  consider the species of the trees, whether of rapid or slow growth, 
or whether it would be merchantable when it attained its size, the nature 
and drainage of the soil, the facilities for marketing, and any other rele- 
vant facts to enable them to determine its value a t  the time of the cutting, 
and the effect of the cutting on the value of the land. Whitjield u. Mfg. 
Go., 152 N. C., 214, and like cases cited and distinguished, where the trees 
were "timber trees." 

4. Same-Defense-Probable Growth. 

A timber deed conveyed for value "all the pine timber that is now or 
may be standing, etc., during the term of this lease (five years), 15 inches 
in  diameter a t  a point 2 feet above the ground"; and provided that the 
timber should not be cut over more than one time. I n  an action for 
damages begun after the lapse of five years, for damages to the land for 
cutting timber less than the specified size: Held, the defense was not 
available that  the trees cut would have attained the specified size during 
the term of five years. 

APPEAL by defendant  f r o m  Ward, J., a t  October Term, 1910, of (307) 
CRAVEN. 

T h e  facts  a r e  s tated i n  the  opinion of the  Cour t  b y  Mr. J m t i c e  Al len.  

Moore & D u n n  for p l a i n t i f .  
Guion. & G u i o n  for defendant.  
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ALLEN, J. I t  is admitted that the plaintiff, Laura E. Williams, is 
the owner of the land described in the complaint, and that on 20 Xarch, 
1903, she conveyed to the defendant for value "all the pine timber that 
is now or may be standing, lying, or growing thereon, during the term 
of this lease (five years), 15  inches in diameter at  a point 2 feet above 
the ground." I t  was also provided in  said conT7eyance that the timber 
should not be cut over more than one time. The plaintiff alleges that 
the defendant, while exercising its rights under said conveyance, cut 
timber less in size than that conveyed, and destroyed undergrowth on 
the land to her damage $5,000. This mas denied by defendant in its 
answer, but at  the trial i t  was admitted that some trees under size were 
cut. 

There are fourteen exceptions in the record, but all of them are de- 
pendent on the determination of two questions : 

(308) 1. There are several exceptions to evidence and to refusal to 
give instructions, which involve the competency of evidence as to 

the prospective value of small trees cut on the land and the right to con- 
sider such evidence in estimating the damage. One witness testified that 
he estimated the value of the timber cut under size a t  $4,000, and that in 
reaching this conclusion he considered the value of the timber if left 
there up to this time. Another answered the question, "What would 
have been its value if it had had its ordinary growth?" "The lumber- 
men say 6 per cent interest on their investment what they paid; taking 
that in consideration, I should think the growth would be about making 
it about 10 per cent for the whole." Another: 

"Q. That small timber has a greater value to the owner of the land 
in its future growth than i t  has as timber trees? A. Older timber only 
has a timber value. 

"Q. Ten and fifteen inch stuff has a greater value in  its growth to the 
land than i t  has as to timber value? A. I n  its growth." 

Another : 
"Q. As a nian owning young timber, you value your young timber 

more than a t  stumpage value? A. No, sir. 
"Q. I t  has an intrinsic value in  its prospective growth? A. Yes, sir." 
We do not commend the form of these questions, but when the answers 

are read in connection with the other parts of the record, and particu- 
larly with the charge of his Honor, me do not think there is error. The 
evidence was directed to the growth of the trees and their increased 
value by growth as a fact to be taken into consideration in fixing 
the value of the trees when cut, and his Honor so limited i t  in his 
charge. He  said: "The court charges you that the measure of damages 
is the value of the trees which were unlawfully cut, with the incidental 
damages therefrom to the undergrowth. Now, you ail1 have to get at 
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that from the facts and circumstances of the case, and find what the 
trees would be worth, not necessarily confined to board measure, but you 
can consider the evidence as to the value of the trees as piling, and all 
evidence that tends to show whether they would grow, o; whether they 
would not, and, if they would grow, how much will they grow. 
The figures and estimates have been given you by the witnesses; (309) 
you will remember what they were." 

The plaintiff was not entitled to recover the prospective value of the 
trees, but the jury could consider this value in  determining the injury to 
the land. 

I t  would be competent for the jury to consider the species of the 
tiees, whether of rapid or slow growth, whether i t  would be merchant- 
able when i t  attained its size, the nature of the soil, whether drained or 
not, nearness to or remoteness from market, the difficulties of marketing, 
and any other relevant facts to enable them to determine its value at  
the time of cutting and the effect of cutting on the value of the land. 

We not only do not think the defendant suffered any injustice by the 
admission of the evidence and the refusal to give the instructions re- ', 

quested, but we are of the opinion that the rule for the measure of dam- 
age adopted by his Honor was more favorable to the defendant than i t  
was entitled to. 

As to ornamental or fruit trees, the authorities are practically unani- 
mous that the measure of damage is  the difference in  the value of the - 
land before and after cutting; but as to other trees, there is much diver- 
sity of opinion. I n  a note to R. R. v. Beeler; 15 A. & E. Ann. Cases, 
916, the authorities from Canada, the Supreme Court of the United 
States, and from the highest courts of all the States are collected, num- 
bering more than two hundred, and from an examination of these i t  ap- 
pears that the decided weight of authority is in favor of the rule that 
the measure of damage is the decrease in the value of the land by reason 
of the cutting, oy the difference in  the value of the land before and after 
cutting, although there are many cases in  favor of the rule that the 
measure of damage is the value of the trees on the land after they have 
been severed. We think this conflict of authority probably had its origin 
in the different forms of action a t  common law, and to the distinctions 
between the actions of trover and conversion, trespass he bonis asportat is  
and trespass qume clawurn fregit. I f  one entered upon the land of 
another and cut trees thereon, the owner of the land and of the trees 
had his election at common law to sue in  trover and conversion 
or in trespass de bonis asportatis for the ~ralue of the trees, or in (310) 
trespass q u a r e  c lausum fregit for injury to the freehold, the land, 
or to thepossession of it. 

I n  the case of merchantable timber, trees having a market value, the 
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recovery would ordinarily be the same under either rule; but the con- 
tention of the defendant, if sustained, when applied to trees too small to 
haye a market value, would work a great injustice. 

Suppose the owner of a tract of land has 50 acres covered with scrub 
oak or blackjack, and by the side of it 50 acres in young pine, all 4 
inches in  diameter, and the trees on both pieces of land are cut by a 
trespasser. The blackjack would be more valuable than the pine at the 
time of cutting, as ileither could be converted into lumber on account of 
size; but if allowed to stand on the land, at the end of fifteen years the 
increase in  the value of the blackjack would be very little, while the pine 
mould be valuable as timber. 

We adopt as the measure of damage, when trees are cut on the land 
of another, large or small, the rule stated by Chief Justice Clark in 
Brickell v. Nfg .  Co., 147 N .  C., 119 : "The measure of damages was 
the difference in the value of the land before and after the injury com- 
plained of," such difference to be ascertained as of the time of the in- 
jury. 

The same rule prevails with reference to ponding water, Parker v. 
R. R., 119 N. C., 677; to laying sewers, J l y e ~ s  v. Charlotte, 146 N.  C., 
246; and is sustained in the following cases: Davis v. Miller, 151 Ala., 
580; Chipman, v. Nibbed, 6 Col., 162; R. R. v. Hawington, 128 Ga., 
438; Chicago v. Brown, 157 Ind., 544; Greenfield v. R. R., 83 Ia., 270; 
R. R. ?;. Haynes, 1 Kan. App., 586; Thompson v. Xoiles, 46 Mich., 42; 
Corner v. Chicago, 43 Minn., 375; Shannon v. Hannibal, 54 Mo. App., 
223; Dent v. R. R., 61 S. C., 329, and Xebon V. Churchill, 117 Wis., 10. 
We are not inadvertent to the cases in our Reports in which i t  is said 
that the measure of damages is the value of t& trees on the land after 
they have been severed, with incidental damage caused in their removal. 
Bemett v.  Thompson, 35 I?. C., 147; Gaskins v. Daelis, 115 N. C., 89; 

Davis V .  Wall, 142 N.  C., 451, and Whitfield v. Mfg. Go., 152 
(311) N. C., 214. I n  each of these cases the trees cut were spoken of 

as "timber trees," and no special damage to the land was shown, 
and as we have seen, in such case the amount of recovery would be prac- 
tically the same. 

2. The other exceptions relate to the construction of the clause in the 
deed as to the size of the timber the defendant was entitled to cut, the 
defendant contending that the plaintiff wau not entitled to recover dam- 
ages for trees cut that would attain 15 inches in diameter during the 
term of five years. 

At  the time this action was begun, five years had elapsed, and it was 
provided in the deeds that the defendant could only cut over the land 
one time. When the shortness of the term, the fact that the defendant 
was expressly limited to one cutting, and the other parts of the deed are 
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considered, we t h i n k  his  Honor  correctly charged t h e  ju ry  t h a t  the de- 
f e n d a n t  h a d  n o  r igh t  to  cut  trees under  1 5  inches. 

N o  error .  

Cited: Jenkins v. Lumber Co., post, 358; Jefress  v. R. R., 158 N.  C., 
225 ;  Braddy  v. Braddy ,  161 X. C., 326; Cedar Works v. Lumber Co., 
ibid., 610. 

I y. KEARNEP, ADMIKISTRATOK, v. S. C .  VANN ARD ARRINGTON ET AL. 

(Filed 15 March, 1911.) 

1. lnterpretation of Statutes-Intent. 
Statutes should be interpreted to  effect the intent of the Legislature, 

and enforced without reference to particular cases presenting a hardship. 

2. Same-Words Employed. 
In  interpreting a statute the intent is to be first sought in the meaning 

of the words used, and when they are  free from ambiguity and doubt, 
and express plainly, clearly, and distinctly the sense of the framers of the 
instrument, no other means of iuterpretation should be resorted to. 

3. lnterpretation of Statutes-Intent-Common Law-Relative Acts. 

Statutes a re  to be construed with reference to the common law in 
existence a t  the time of their enactment, and in connection with other 
statutes which relate to the same subject-matter. 

4. lnterpretation of Statutes-Intent-Object-Defects-Evil-Remedy. 
Every statute must be construed with reference to the object to  be 

accomplished by i t ;  and in order to ascertain this object, it is  proper to 
consider the occasion for its enactment, the effects or evils of the former 
law, and the remedy provided by the new one. 

5. Interpretation of Statutes-Common Law-Relevant Acts-lrnplication- 
Married Women-Separate Realty-Husband and Wife-Work Done. 

At the time of the enactment of the statute making Revisal, see. 2016, 
applicable to the property of married women, the common law declared 
that  improrements placed on the lands of a married woman by her hus- 
band were intended for a gift;  and Revisal, see. 2107, provided tha t  no 
contract between them "should be valid unless such contract was in writ- 
ing and proved as required for couveyances a t  law, and unless it  appeared 
t o  the officer taking her private examiuation that  the contract was not 
unreasonable and not injurious to her, etc.: Held, the law does not 
repeal a n  older statute by implication, and that  the statute giving a lien 
on the property of a married woman for work done on her land, amending 
section 2016, Revisal, does not include a lien on the wife's land filed by 
her husband for work done, etc.; and that  the husband having no lien, 
h i s  heirs can acquire none after his death. 
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6. Same-Contracts. 
The purpose of Revisal, see. 2107, was to protect a married woman from 

the influence and control which the husband is presumed to have over her 
by reason of the marital relation, by an adjudication of the probate 
officer as to her interests; and the reqnirements imposed by this section 
are not dispensed with under the provisions of Revisal, see. 2016, giving 
a lien on her lands for labor done, etc., when the lienor is her husband, 
though it is otherwise as to her written consent in dealing with a 
stranger, under Revisal, see. 2094. 

7. Married Women-Separate Realty-Husband and Wife-Work Done- 
Liens-Equity. 

Equity will not interfere to give a husband a lien on his wife's land for 
work done, etc., by reason of the consequent improved value of the wife's 
land. 

8. Married Women-Separate Realty-Husband and Wife-Contracts Be- 
tween-Notes. 

The fact that a wife executed a note to her husband for work, etc., done 
by him on her land, does not aEect the question of a lien filed by the 
husband therefor, as the presumption is that the wife executed the note 
under the direction of the husband. 

CLARK, C. J., dissenting. 

(313) APPEAL from W a d ,  J., at January Term, 1911, of Z ' R ~ K L I N .  
The plaintiff, administrator of Annie Fuller, commenced this 

proceeding to sell land for.assets to pay debts. The only claim in dis- 
pute was one in  favor of the administrator of Mark Fuller, husband of 
Annie M. Fuller, for $700, for building a house on his wife's land. The 
only evidence introduced at the trial was the following: 

I. H. Kearney, witness for plaintiff, testified as follows: "I am the 
administrator of Annie M. Fuller, deceased. I was well acquainted 
with Annie M. Fuller and her husband, M. A. Fuller. I know the lot 
in  the town of Franklinton owned by Annie M. Fuller described in  the 
petition in this cause. The purchase price of the lot was $150, and the 
deed was made to Annie M. Fuller. I t  is situated only a few hundred 
yards from my place. I know that M. A. Fuller built a home on it after 
i t  was bought. He  was several years completing the house. I sold him 
the timber and material for the house and he paid me for it. He did 
the labor hilizself. I do not remember the exact date when i t  was com- 
pleted, but I know i t  mas the year she died, and within less than one year 
prior to the filing of the lien. I know this because I remember when the 
lien was filed, and that it was within twelve months from the completion 
of the house. I calculated the time, and while I can not remember the ex- 
act dates, I did know them, and know that it was within one year of the  
completion of the work. I think the painting of the house and putting 
on the locks and probably some inside work was the last work done upon 
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it. Xark  Fuller paid for i t  all; his wife had no source of income. Just 
before she died she was contemplating going North to teach school to get 
some money to pay on the building." The witness here mas shown a 
paper-writing (Exhibit "A"), and testifies that he knows the hand- 
writing of Annie At .  Fuller, and that the paper shown him and the 
signature to i t  are in her handwriting, and that i t  was exhibited 
to him by 11. A. Fuller. The execution of the note is admitted (314) 
by the defendants, and i t  is offered in evidence. Xote is as follows : 

$700. FRANI(LINTON, N. C., October 4, 1907. 
One day after date I promise to pay to Mark A. Fuller or order seven 

hundred dollars, with interest from date at  six per cent per annuln; this 
note given for building house and improvements done on my property. 

ANNIE M. FULLER. (SEAL) 

A notice of lien was filed by the husband for work done and materials 
furnished during the years 1903-4-5-6-7 and 1908. His Honor held 
against the validity of the claim and denied the right to enforce a lien, 
and the plaintiff appealed. 

IV. H. Pa~borough and X. Y.  Gulley for plaintiff. 
William H. Rufin and Jacob Battle for Fuller lzeirs. 

ALLEN, J., after stating the case: This is the first time the question 
has been presented to this Court of the right of the husband to subject 
the real estate of the wife to a lien for "work and labor done and ma- 
terials furnished." This right is claimed under the last clause of sec- 
tion 2016 of the Revisal, which section reads as follows : 

I '(2016. Every building built, rebuilt, repaired, or improved, together 
with the necessary lots on which such building may be situated, and every 
lot, farm, or vessel, or any kind of property, real or personal, not herein 

1 enumerated, shall be subject to a lien for the payment of ail debts cou- 
tracted for work done on the same, or materials furnished. This sec- 
tion shall apply to the property of married women when i t  shall appear 
that such building was built or repaired on her land with her consent or 
procurement, and in such case she shall be deemed to have contracted for 
such impro~ements." . 

This statute mas held to be x~alid as to the contracts of married wom- 
en with strangers, in Finger v. Hunter, 130 N. C., 529, which is ap- 
proved in Ball v. Paquin, 140 N. C., 95, and we do not doubt the power 
of the Legislature to include contracts between husband and wife. 

The inquiry here is, Has i t  done so ? 
The object of all interpretations of statutes is to ascertain (315) 
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the meaning and intention of the Legislature, and to enforce it. The 
courts are not bound by the letter df the law, which has been denomi- 
nated its  bod^^," but may consider its spirit, which has been called its 
"soul." Nor can the courts. when the intention is once discovered, refuse 
to enforce i t  because the facts of some particular case present a seeming 
hardship. 

This case is betn-een the administrator of the husband and the col- 
lateral relations of the wife. but the statute must be construed as be- 
tween the husband and the wife, because if the husband could not en- 
force the lien against his wife, his administrator, who can have no 
greater right, can not do so against her heirs. 

"In the construction, both of statutes and contracts, the intent of the 
framers and parties is to be sought, first of all, in the words employed, 
and if the words are free from ambiguity and doubt, and express plainly, 
clearly, and distinctly the sense of the framers of the instrument, there 
is no occasion to resort to other means of interpretation." Black Inter. 
Laws, 37. 

The language under consideration is:  "This section shall apply to 
the property of married women when i t  shall appear that such building 
was built or repaired on her land with her consent or procurement, and 
in  such case she shall be deemed to hare contracted for such improve- 
ments." 

We do not think this was intended to embrace contracts with the hus- 
band. I f  i t  does, the husband and wife may be living together, and the 
husband may propose to build a house on her land, and if she consents 
for him to do so, he can hare a lien, or if she asks him to build a house 
on a vacant lot belonging to her and he does so, the same result follows. 
I n  the one case she has "consented" and in the other has "procured" the 
building to be built on her land. 

This construction is not in  accordance with the relationship existing 
between husband and wife, as recognized by law, and would convert 
every gift of money used in improring her property into a liability. The 
presumption of law arising from the relationship of the parties is that 

improvements placed on the land of the wife by the husband are 
(316) a gift. Arrington, v. Arrington, 114 N .  C., 119. This view is 

further strengthened by the language, "she shall be deemed to 
have contracted for such improvements." The Legislature inserted this 
language because of the decisions of this Court, "that there must be a 
debt due from the owner of the property before there can be a lien." 
Baker v. Robbins, 119 N.  C., 289; Weathe~s v. Bo~ders,  124 N. C., 610; 
and in  order to sustain the position of the plaintiff i t  must be held, not 
only that the husband has a lien, but that the relation of creditor and 
debtor exists between him and his wife. 
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When the language is of doubtful meaning, the courts may inquire as 
to the evils to be remedied. 

The part of the section being considered was adopted by the Legisla- 
ture in 1901 as an amendment to the original act, and prior to its en- 
actment no case had been nresented to this Court in which a wife had 
employed a husband to erect a building on her land, and in which, upon 
refusal on her part to pay, he had asked the courts to enforce a lien in  
his faror ;  but several cases had been considered involving the rights of 
strangers, in  which i t  had been held that a lien could not be enforced 
against a married woman, although the improvements were made with 
her knowledge and consent and her property mas enhanced in value. 
W e i r  v. Page,  109 N.  C., 220; T h o m p s o n  v. Taylor ,  110 N .  C., 70; 
Weathers  v. Borders, 124 N.  C., 610. 

I s  it not reasonable to conclude that the Legislature had i n  mind the - 
law as declared in  these cases, and, recognizing its injustice, was trying 
to remedy this evil, instead of having in contemplation that a case might 
arise of a husband who would build on his wife's land, with her consent, 
and then seek to sell her land to reimburse himself? 

'(Every statut? must be construed with reference to the object to be 
accomplished by it. I n  order to ascertain this object, i t  is proper to con- 
sider the occasion and necessity for its enactment, the defects or evils in 
the former law, and the remedy provided by the new one.,, Cyc., vol. 
36, 1110. 

Again, statutes are to be construed with reference to the coin- (317) 
mon law in  existence at  the time of their enactment, and in con- 
nection with other statutes which relate to the same subject-matter. 

L( Later statutes are considered as supplementary or complementary to 

the earlier enactments. I n  the course of the entire legislative dealing 
with the subject we are to discover the progressive development of a 
upiform and consistent design. . . . I n  the passage of each act, the 
legislative body must be supposed to have had in mind and in  contempla- 
tion the existing legislation on the same subject, and to have shaped its 
new enactment with reference thereto. . . . To illustrate further, 
all the statutes of the same State, relating to the property rights and 
contracts of married women, removing their common-law disabilities, 
authorizing them to manage their separate estates, to engage in business 
etc., are to be read and construed together as constituting one system." 
Black Inter. Laws, p. 204. 

At  the time this statute was enacted the common law declaring that 
improvements placed on the land of the wife by the husband were pre- 
sumed to be a gift, and section 2107 of the Revisal, providing that no 
contract between husband and wife affecting or charging any part of her 
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real estate, should be valid unless such contract was in writing and 
proved as required for conveyances at law, and unless i t  appeared to the 
officer taking her private examination that the contract was not unrea- 
sonable and not injurious to her, and that these facts should appear i n  
the probate, were in force. 

This presumption of law and this statute must be operative as ap- 
plied to this case, if the contention of the plaintiff can be sustained. 
'(The law does not favor the repeal of an older statute by mere impli- 
cation. The implication, in  order to be operative, must be necessary, 
and if i t  arises out of repugnancy between the two acts, the later abro- 
gates the older only to the extent that it is inconsistent and irreconcil- 
able with it." Winslow v. AIorton, 118 N. C., 491. 

White v. Wayne, 25 N. Y., 332, is similar to this case. The Legis- 
lature of New York passed an act authorizing married women 

(318) to devise or convey their real and personal property as if they 
were unmarried, and it was contended that this enabled the mife 

to convey to her husband. The Court says with reference to this con- 
tention: "Taking away that disability (the disability of married women 
to convey), she would have power to make all such conyeyances as were 
not forbidden by special provisions of law; but such general statutes are 
never understood to overreach particular prohibitions, founded on spe- 
cial reasons of policy or convenience," and i t  was held that the deed was 
not valid. 

I n  Kneil v. Eggleston, 140 Mass., 202, it was held that the husband 
could not make a valid contract with his xvife under a general statute 
allowing her to contract as a feme sole. To the same effect is McCorEle 
v. Goldsmith, 60 Mo., 479. The reasoning applies with great force to a 
statute guarding with such care the rights of the wife, and requiring a 
judicial investigation before she is made liable. 

I n  Thompson v. Thompson, 218 U. S., 611, the mife sued the h p -  
band for damages for an assault, claiming the right to do so under a 
statute of the District of Columbia giving the right to married women 
to sue "for.torts committed against them as if they were unmarried." 
The Court held that such an action could not be maintained at common 
law nor under the statute. 

Mr. Justice Day, speaking for the Court, says: "It caust be pre- 
sumed that the legislators who enacted this statute were familiar with 
the long-established policy of the common lam, and were not unniind- 
ful of the radical changes in the policy of centuries which such legis- 
lation as is here suggested would bring about. Conceding i t  to be 
within thc power of the Legislature to make this alteration in  the law, 
if i t  saw .fit to do so, nevertheless such radical and far-reaching changes 
should only be wrought by language so clear and plain as to be unmis- 
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takable evidence of the legislative intention. Had it been the legislative 
purpose not only to perniit the wife to bring suits free from her hus- 
band's participation and control, but to bring actions against him also 
for injuries to person or property, as though they were strangers, thus. 
emphasizing ,and publishing differences which otherwise might 
not be serious, it would have been easy to have expressed that (319) 
intent in  terms of irresistible clearness. 

"We can but regard this case as another of many attempts which 
have failed, to obtain by construction radical and far-reaching changes 
i n  the policy of the common law, not declared in  the terms of the leg- 
islation under consideration." 

I t  is said, however, that if .any effect is given to the statute, it must 
dispense with the written consent of the husband as to contracts made 
by her with a stranger as is required by section 2094 of the Revisal, and 
that there is the same reason for saying that section 2107 does not 
apply. 

We do not think the same reason exists. The statute requiring the 
written consent of the husband when dealing with a stranger was to 
protect her against an improvident contract, and there was no such re- 
lationship between her and the stranger as raised a presumption of un- 
due influence and fraud, while the statute regulating contracts between 
husband and wife was "to protect the wife from the influence and con- 
trol which the husband is presumed to have over her by reason of the 
marital in elation." X i m ~  u. Bay, 96 N. C., 89. The law presumes that, 
contracts betmeen husband and wife affect in^ her real estate are exe- ., 
cuted under the influence and coercion of the husband and to rebut this 
presumption and render the contract valid, an officer of the law must 
examine the contract, and be satisfied that she is doing what is reason- 
able and not hurtful to her. and so certify, and we do not think i t  was ", 
the purpose of the Legislature to abrogate these requirements. 

We conclude, therefore, that the plaintiff is not entitled to a lien un- 
der the statute, and it i s  decided in  Weir v. Page, 109 N. C., 223, that a 
charge can not be established under principles of equity. I n  that case 
a stranger built a house on the land of a married woman, and in answer 

u 

to the contention that equity mould aid him, the Court says : ('But coun- 
sel for the plaintiff says the defendant's property has been greatly en- 
hanced in  value by the work and labor done and the materials furnished, 
and that she enjoys the benefits of this increased value at the expense of 
the plaintiff, and upon broad principles of equity, ez equo et 
bono, he is entitled to compensation and ought to be paid by the (320) 
defendant, who enjoys the benefit of the increased value. The 
only answer to this-and so fa r  as this Court is concerned or has power, 
i t  is conclusive-is that the law to which reference has been made clearly 
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and explicitly declares otherwise, unless the work and labor had been 
done and the materials furnished under a contract allowed by law. It 
is the duty of this Court to construe and declare the lam, and it is not 
within its province to make or alter it." 

The facts of this particular case can not change the construction of 
the statute, but when considered they do not rebut the presumption of a 
gift. I t  is true, the pIaintiff introduced a note signed by the wife in Oc- 
tober, 1907, about four years after the work was begun and when it was 
near completion, but the presumption of law is that this note was exe- 
cuted under the influence of the husband, and there was no evidence to 
the contrary. 

No error. 

CLARK, C. J., dissenting: In Weir v. Page, 109 N. C., 224, Davis J., 
referring to the fact that "the Constitution of North Carolina secures 
to every married woman the sole and separate estate in her real and 
personal property, independent of her husband, as if she were a feme 
sole," commented upon the state of the law, as construed by the courts, 
which exempted her property from lien for work and labor done and 
material furnished thereon, and suggested, speaking for the full Court, 
that her liabilities in dealing with her separate estate should be made 
coimnensurate with her rights, and that "such alterations in the law 
would prevent much injustice and many frauds." The Legislature of 
1901, ch. 617, enacted what i s  now the last paragraph of Rerisal, 2016, 
as follows : ('This section shall apply to the property of married women 
when it shall appear that such building was built or repaired on her 
land with her consent or procurement, and in such case she shall be 
deemed to have contracted for such improvements." 

This statute does not contain any provision "except when the 
(321) building or improvement shall have been put thereon by the 

husband." The Legislature did not see fit to insert such pro- 
vision, and the Court has no authority to amend the statute by inserting 
i t .  I t  was a sage remark of Mr. Justice Daniel, "The Court should not 
be wiser than the law." 

The Legislature knew enough to insert the exception if i t  had seen 
fit, for in  the recent statute, ratified 6 March, 1911, the General *4s- 
sembly enacted, "Every married woman shall be authorized to contract 
and deal so as to affect her real and personal property in the same 
manner and with the same effect as if she were unmarried," adding the 
exception that i t  should not apply to contracts between a wife and her 
husband. Revisal, 1907. The reason why the exception was incorpo- 
rated in  the last statute, and not in the former, is that Revisal, 1907, ap- 
plies to contracts between the husband and wife affecting her estate gen- 
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erally where the transaction may be in secret; whereas Revisal, 2016, 
applies to betterments p ~ ~ t  upon her real estate in a public manner, where 
i t  still must be proven to secure the lien, that they mere placed on the 
land with the wife's consent or procurement. 

Argument can be made why the Legislature of 1901 should have ex- 
cepted improvements placed by the husband upon the wife's land. Such 
argument must necessarily rest upon the basis of the now obsolete con- 
ception of a wife, derived from more barbarous times, that she is a 
chattel belonging to her husband, and that hence, though a single woman 
is competent to control her property and make contracts, she loses her 
ability to do so upon becoming married, and only regains i t  when she 
becomes a widow. 

The Constitution and laws of this and all other civilized States have 
abandoned that conception of a married woman, and she is now held as 
a feme sole i n  relation to her property and cortract rights except where 
expressly restricted by some antiquated and unrepealed statute. 

The argument on the other side is that if the wife's property is not 
liable for betterments placed on i t  by her husband, when it is proven 
that it mas done with her consent and procurement, manifest in- 
justice will often be done. I n  this very case the effect of deny- (322) 
ing this lien is that the wife and husband both being dead with- 
out leaving children, his next of kin lose $700 which he had placed on 
this property with her consent and procurement and for which she gave 
a written acknowledgment to him, and that her next of kin obtained 
the $700 which she admitted in writing belonged to her husband. 

But the overwhelming consideration in  the whole matter is that the 
Legislature did not write into the statute of 1901, now Revisal, 2016, 
any such exception, and that the courts have no right to amend the 
statute to confornl to what they may think the Legislature ought to 
have done. 

Writing provisions into a statute which the Legislature has not in- 
serted is not only objectionable because i t  is beyond the just powers of 
the courts, but "judicial legislation" is necessarily retroactive and un- 
just. because i t  makes that to be the law which mas not the law at the " ,  
time the act was done. Had this exception been placed in  the act of 
1901 by the Legislature, and not by the courts now, the parties would 
doubtless have acted in  conformity to it. I t s  insertion now destroys the 
clear understanding between the husband and wife (as evidenced by the 
$700 note), is contrary to elementary justice, and not authorized by the 
statute. The courts should strictly observe the maxim, "ATe sutor u l t ra  
crepidam," and not trench upon the province of the lawmaking depart- 
ment of the Government. 

The Code, 1781, now Revisal, 2016, gave a lien on "every" building 
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built, repaired, or improved, for work done or material furnished. I t  
contained no exception whatever. Nevertheless, the Court saw fit to 
write into i t  an exception in  favor of married women. That proved so 
inequitable that the Legislature added chapter 617, Laws 1901, now the 
second clause of Revisal, 2016. NOT the Court is again asked to amend 
by writing another exception into the statute, excepting repairs fur- 
nished by a husband. I n  S. v.  Fulton, 149 N. C., 485, where the word 
(( every" mas used, the Court refused to amend by writing into the statute 

the words "except a husband," as is asked in  this case, even though that 
was a criminal statute, to be construed strictly, and though to 

(323) make such refusal the Court had to overrule the previous decis- 
ion to the contrary in 8. v. Edem, 85 N. C., 522. The words in  

this statute, "shall be deemed to have contracted," simply conform to 
the meaning of Revisal, 2016, as to every one, by giving a lien upon an 
implied contract, a proceeding i n  rem, a lien upon the property for the 
betterment, and not creating a debt against the owner upon an express 
contract, unless that is shown outside of the lien. 

The note for $700 is not 2 debt against the estate of the wife, because 
of noncompliance with the requirements of Revisal, 1907. But i t  is 
sufficient, together with the other evidence, to make i t  a lien upon the 
property upon which the building was placed, for all has been done that 
is required by Revisal, 2016. 

Cited: Stephen6 v. Hicks, 156 g. C., 244; Rea v:Rm, ibid. ,  535, 
5 3 6 ;  School Comrnrs. v. Ald'ermen, 158- N .  C., 196; Gilbert v. Shingle 
Co., 16'1 N .  C., 289; ~lfcCallum v. McCallum, ibid., 311; Finger z. 
Goode, 169 N. C., 73; Butler v. Butler, ibid., 586, 595. 

A. R. WALTERS, BY NEXT FRIEND, V. ROCKY MOUNT SASH AND BLIND 
COMPANY. 

(Filed 15 March, 1911.) 

1. Master and Servant-Instructions t o  Servant-Inexperienced Servant- 
Dangerous Machinery-Questions for Jury. 

If an employee is instructed by the master to do a dangerous act with- 
out cvarning against danger, he having had no experience in doing the 
act, the question of negligence is for the jury. 

2. Same-Dangerous Machines-Repair-Obvious Danger-Rule of the Pru- 
dent Man-Contributory Negligence-Questions for Jury. 

The plaintib, an employee 19 years of age, was changed, under his pro- 
test, from working a t  a harmless machine to a dangerous one, the latter 
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machine being badly out of repair and containing revolving knives run 
by machinery. The plaintiff showed his superior that the result of the 
work upon the machine was unsatisfactory, and was instructed to do the 
best he could; also, to "get a monkey-wrench and see if he could raise 
the bed back to its proper place." The bed having slipped down, left the 
revolving knires exposed, and while the plaintiff was endeavoring to raise 
the bed with a worn monkey-wrench, the wrench slipped from a nut he 
was working on, and his fingers were cut off by the revolving knives: 
Held, (1) it mas negligence for the master not to have instructed the 
servant in the operation of the dangerous machine; and in ordering him 
to repair it without instructions as to stopping it, etc. ; ( 2 )  there being no 
evidence that plaintiff knew of the danger in attempting to repair the 
machine, the danger was not so obvious that a reasonably prudent man 
would not have undertaken it, and a judgment of nonsuit was improperly 
allowed. 

APPEAL by plaintiff from Peebles, J., at October Term, 1910, (324) 
of EDGECOXBE. 

The facts are sufficiently stated in  the opinion of the Court 
by Mr. Chief Justice Clark. 

H. A. Gilliam, Aycock & Winston, and Wooda~d & Hassell for plain- 
tiff. 

P. X. Spruill for defendant. 

CLARK, C. J .  The plaintiff, 19 years of age, had been working in the 
defendant's factory in  the sash department. On 4 June, 1909, the fore- 
man transferred him to the moulder, a dangerous machine with re- 
volving knives. The plaintiff objected to going, but the foreman told 
him that he was short of hands and that a green hand was running the 
moulder who was tearing i t  all up. The foreman gave the plaintiff no 
instructions. The plaintiff undertook to do the work, but found that 
the machine was "shaking and rattling like the wood was beating down 
on the bed." The plaintiff carried the piece of wood he was working 
on to the superintendent, who said i t  would have to be smoother than 
that, and to go and do the best he could with it. The plaintiff then 
showed the material to the machinist, who said he had done all he 
could to the machine; that it was not any good and ought to be in  T a r  
River. The plaintiff could not make the machine work satisfactorily, 
shut i t  off, and tried to locate the trouble. He  found that a part of the 
bed had slipped down. H e  reported this fact to the foreman, who told 
him to "Get a wrench and see if you can't raise that bed back to its 
proper place." Plaintiff was trying to raise the bed, which no one 
showed him how to do nor told him i t  was dangerous. H e  found i t  was 
necessary to remove the pressure bar. When he was trying to loosen it, 
the wrench slipped off the tap, which was worn, and the plain- 
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(325) tiff's fingers were cut off by the revolving knives, which were 
exposed by the bed being dropped down. This was the fourth 

day the plaintiff had worked on that machine. I n  that time he had 
stopped it, he says, perhaps 20 times; that if i t  had been stopped while 
he was removing the pressure bar his fingers would not have been cut 
off; but he further says that he could not remedy the trouble by raising 
the bed when the machine stopped. He  further states that the foreman 
did not instruct him to stop the machine when at work on it, nor was 
there any general order to that effect, and he did not see any danger in 
attempting to adjust the bed while running i t ;  that he could not adjust 
the machine (as the foreman told him to do) while i t  was stopped. The 
instruction of the foreman to him was, "Go back and do the best you 
can," and that he had never seen anybody work on the machine or un- 
dertake to repair it. 

This bare summary of the evidence of plaintiff shows error in direct- 
ing a nonsuit. A green hand, 19 years of age, transferred against his 
protest to a more dangerous employment, without instruction, the ma- 
chine being a dangerous one, and so badly out of repair that the ma- 
chinist declared i t  ought to be in  the river. "If an employee is in- 
structed to do a dangerous act without warning against danger, he hav- 
ing no previous experience in doing the act, the question of negligence 
is for the jury." Holton v. Lumber Co., 152 N.  C., 68. 

As was said by  brow?^, J., in S'haw v. H f g .  Co., 146 N. C., 238, "The 
trial judge might well have instructed the jury that if they believed the 
evidence the defendant was guilty of negligence in failing to furnish 
plaintiff with sufficient appliances reasonably necessary to the ac- 
complishment of the work." The order of the superintendent to the 
plaintiff to go on with the work and do the best he could with a broken 
machine was negligence, as was the similar order of the foreman as to 
the plaintiff repairing the machine. The risk to the plaintiff was not so 
obviously dangerous that a reasonably prudent man might not have 
undertaken it. Noble v. Lumber Co., 161 N .  C., 76 ; Horne v. R. R., 153 
N. C., 239;  P?+essly v. Yarn Mills, 138 N.  C., 410; Hicks v. X f g .  Co., 
ibid., 3 2 6 ;  Lloyd 2.. Hams, 126 N. C., 359; Sim L'. Li.lzdsccy, 122 N. C., 
678. The latter case in its facts is almost identical with the present, 
the plaintiff in that case having lost her fingers in a mangle in a steam 
laundry. 

The judgment of nonsuit is 
Reversed. 

Cited: Ensley v. Lumber Co., 165 N .  C., 692 
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JOSEPH LEWIS ET AL. Y. G. A. STAKCIL. 
(326) 

(Filed 15 March, 1911.) 

Wills-Interpretation-Devisee and Children-Tenants in Common. 

Under a devise of certain lands to testator's grandson, "to him and his 
children born in lawful wedlock," the grandson and his children living at  
the time of the testator's death acquire the fee to the lands as tenants 
in common in equal portions. 

HOKE and BROWN, JJ., dissenting. 

APPEAL by defendant from Ward, J., at September Term, 1910, of 
PITT. 

The facts are sufficiently stated in  the opinion of Mr. Chief Justice 
Clark. 

Jarvis & Blow and Harry Skinner for plaintiffs. 
P. G. James & Son and Moore & Long for defendant. 

CLARK, C. J. Benjamin Pollard devised the land in question to his 
grandson, Joseph A. Lewis, in the following language: "I give and de- 
vise to my grandson, Joseph A. Lewis, that part of my house tract of 
land (describing i t ) ,  to him and his children, born in wedlock, for- 
ever." 

On the death of Pollard, Lewis entered into possession of the land 
and subsequently mortgaged the same. I t  was sold under said mort- 
gage and bought by the defendant, Stancil. At the death of Pollard, 
Joseph A. Lewis had four children living. His Honor adjudged that 
under the devise said Lewis and his four children living at  the death of 
his testator took the land in fee as. tenants in coninion, and ad- 
judged that the plaintiffs, being said children and their repre- (327) 
sentatives, were entitled to recover four-fifths intorcst in said 
land as tenants in common with the defendant, who was entitled as pur- 
chaser from said Joseph A. Lewis to his own one-fifth. The amount of 
the recovery for the mesne profits was agreed upon, provided the judg- 
ment was sustained, that the plaintiffs were entitled to recover four- 
fifths of the land as above set out, and the sole assignment of error is 
that the court held that the defendant Stancil was a tenant in  common 
of only one-fifth of said land, and that the plaintiffs n-ere owners of 
the other four-fifths. 

The ruling of his Honor is in conformity with the uniform decisions 
of this Court. I n  SilZiman 2'. Whitnker, 119 N.  C., 92, it was said: "It 
was settled in Wild's case, 6 Rep., 17 (3  Coke, 288), decided 41 Eliza- 
beth, that a devise to B. a i d  his or her children, B. having no children 

154--17 257 
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when the testator died, is an estate tail. I f  he have children at that 
time, the chiIdren take as joint tenants with the parent. This has been 
uniformly held in  England." The late case i n  the House of Lords, 
Gliffo~d v. Koe, 5 App., 447, was cited, which approved Wi1d"s case, 
opinions being delivered seriatim by Lord Chancellor Xelborne, Lord 
Hatherly, Lord Blackburn, and Lord Watson, who unanimously sus- 
tained Wild's case, stating that "for these three hundred years i t  has 
been the uniform ruling in England." 

I n  Silliman w. Whitaker, supra, the Court cited and reviewed nurner- 
ous North Carolina cases to the same effect. At last term, in Wh6te- 
head v. Weaver, 153 N.  C., 88, the subject was again reviewed, citing 
Silliman v. Whitaker, and adding to the cases therein quoted Helms v. 
Austin, 116 N. C., 752, and King v. Stokes, 125 N.  C., 514. The pres- 
ent case is stronger than most of those above cited, for here the devise is 
to Lewis and his lawful children forever, showing that Lewis took his 
share in  fee simple, '(forever," and there can be no room to coiitend that 
he took a life estate. 

The decision of his Honor must be 
(328) Affirmed. 

H o ~ q  J., dissenting: I concur i n  the general propositions of law 
stated by the Court in  this case, but am of opinion that on the language 
of the will and a perusal of the entire instrument the testator intended 
his grandson, Joseph Lewis, to take a life estate, with remainder in  fee 
to his children, born in  lawful wedlock; and that by correct interpre- 
tation this devise should be so construed. 

BROWN, J., concurs in this dissent. 

Cited: Tart  v. Tart, post, 506. 

HARRIET A. ROBERSON v. GREENLEAF JOHNSON LUMBER 
COMPANY. 

(Filed 15 March, 1911.) 
1. Railroads-Fellow-servants-Logging Roads. 

The Fellow-servant Act (Revisal, 2646) applies to logging roads using 
the agency of steam. Bissell v. Lumber Go., 152 N .  C., 125, cited and 
approved. 

2. Carriers of Passengers-Master and Servant-Fellow-servant-Employee. 
An employee of a railroad who customarily used the trains of the 

company in going to and from his work is a passenger while so doing. 
258 
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3. Railroads-Master and Servant-Employees-Usage-Actionable Negli- 
gence-Warning. 

The plaintiff, an employee of defendant railroad, boarded the defend- 
ant's train for the purpose of going home from his work, which had been 
customary: Held, it was actionable negligence for the employees of the 
train to suddenly start the train forward, without notice or warning, 
while the plaintiff was getting off at his usual place, and thus causing 
him to be thrown to the ground to his injury. 

4. Appeal and Error-"Case Settled"-Negligent Killing-Measure of Dam- 
ages-Net Earnings-Support of Family. 

In an action for damages for the wrongful killing of plaintiff's intes- 
tate, it is not error to refuse an instruction which limited recovery to the 
net earnings, after deducting the cost the deceased would have incurred 
in supporting his family depending upon him, the object of the statute 
being to render compensation as near as may be for the actual money 
value of the life by estimating the present cash value of his probable net 
earnings above the necessary expenses for his own support. 

APPEAL by defendant from Peebles, J., at December Term, (329) 
1910, of MARTIN. 

The facts are sufficiently stated in the opinion of Mr. Chief Justice 
Clark. 

H. W .  Xtubbs for plaintiff. 
P. H. C. Cabell ~ n d  Winston & Matthews for defendant. 

CLARK, C. J. Action for wrongful death of plaintiff's intestate 
an employee of the defendant company, who had boarded its train, 
as was his custom, to return home at night from his work. The com- 
plaint alleges that on rsaching the place where said intestate was 
accustomed to alight, the said train stopped, and while said intestate 
was getting off said train the engine was suddenly and carelessly, with- 
out notice or warning, jerked forward by the negligent operation of the 
engine, throwing said intestate violently to the ground so that the cars 
ran over him, causing his death. 

There was evidence to support the above allegation. The Fellow- 
servant Act (Revisal, 2646) applies to these logging roads. Bissell v. 
Lumber Co., 152 N. C., 125, and cases there cited. Besides, pro hac 
vice, the plaintiff's intestate was a passenger. 

The court having held, upon the motion made in  this case, that the 
appellee's case having been served in time, must be accepted as modify- 
ing the appellant's case, practically the only exception left for our con- 
sideration is the sixth, which is to the refusal of the court to instruct 
the jury, as prayed by the defendant, "that the plaintiff can only re- 
cover, if a t  all, the net earnings after deducting all the personal ex- 
penses, including what i t  would cost Roberson to support his family de- 
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pendent upon him." This was properly refused. The object of the 
statute is to assess the present value of the prospective net earnings of 
the deceased after deducting only his reasonably neceseary personal ex- 
penses. To deduct, further, the support he would have been able to give 

his family would be to deduct the very loss for which the statute 
(330) was intended to give compensation. The whole subject is so 

fully discussed in Carter I?. R. R., 139 N. C., 500, and cases there 
cited, that is is unnecessary to do more than to reiterate what is there 
said. 

I n  Carter v. R. R., supra, i t  is pertinently said: "The true rule re- 
quires the jury to deduct only the reasonably necessary personal ex- 
penses of the deceased, taking into consideration his age, manner of 
living, business, calling, or profession, etc." It adds that to deduct fur- 
ther, as the defendant there requested, "the amount spent for his family 
o r  those dependent upon him, the result would be to deprive the fami- 
lies of a very large majority of men from recovering damages for their 
death. But a small number of men accumulate estates. Their income or 
earnings, after paying their actual personal expenses, are expended in the 
support and education of their children. Certainly, i t  was not con- 
templated that for wrongfully causing the death of such a man no dam- 
age could be recovered, although his death deprives his family of their 
sole support, while for the death of one without any family, or who by 
miserly living and hoarding deprives his family of support and edu- 
cation, large damages should be awarded. I t  can not with any show of 
truth, be said that in the first case the family sustain no pecuniary loss 
by reason of the death of the husband and father. Such a construction 
of the statute mould place beyond the protection of the law nine-tenths 
of the people.'' This same rule had been previously laid down in Men- 
denhall ?;. R. R., 123 N. C., 2 1 6 ;  Poe 29. R. R., 141 X. C., 528, and 
cases there cited, and has been approved recently in Gerringer ?;. R. R., 
146 N. C., 35. 

The object of the statute is to render con~pensation as near as map be 
for the actual money value of the life of the man by estimating the 
present cash value of his probable net earnings above the necessary ex- 
penses for his own support. To do this, we should leave out of con- 
sideration whether or not he would probably have accuinulated anything 
out of such net earnings, and, on the other hand, the number of thc 
family dependent upon him. 

No error. 

Cited: Bloxham v. Timber Corporation, 172 N .  C., 46. 
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(Filed 15 March, 1911.) 

Cities and Towns-Streets-Easements-Value-Abutting Owners-Reversion 
-Contracts-interpretation of Statutes. 

The plaintiff, a railroad, and a terminal company, desirous of con- 
necting their property, entered into an agreement with a city that it 
should agree to the procurement of a legislative act authorizing the con- 
demnation of a street to effectuate that purpose, the former corporations 
agreeing to pay the city for the easement and to build certain improve- 
ments on their adjoining lands; the act passed according to this agree- 
ment, providing that under certain named conditions the street should 
revert to the city for public purposes. The plaintiff denied the right of 
the city to compensation for the easement over the street, upon the 
ground that, as abutting owners, they held the fee therein: Held, (1) a 
city holds the easement in its streets in trust for all its citizens, and was 
entitled to compensatipn from the plaintiffs; ( 2 )  here it was entitled to 
compensation under an express agreement relative to the passage of the 
act; (3)  the act itself recognized the value of the easement in the street 
to the city, and provided for the reversion under named conditions. 

APPEAL by plaintiff from Whedbee, J., at December Term, 1910, of 
NEW HANOVER. 

The facts are sufficiently stated in  the opinion of Mr. Chief Justice 
CZal.lc. 

J .  D. Bellamy for plaint i f .  
W. M. Bellamy for diefendant Nor th  Carolina Terminal  Company. 
Herbert McClammy for defendani Ci ty  of Wilmington. 

CLARE, C. J. This is a proceeding under chapter 39, Pr.  Laws 1909, 
to condemn the western end of Brunswick Street in  Wilmington, where 
i t  touches upon the Cape Fear  River. The plaintiff and the terminal 
company, one of the defendants, deemed that it would be beneficial to 
condemn this western end, 175 feet in length, of the street which lay be- 
tween them, in  order to connect their property, and entered into an 
agreement with the city of Wilmington by which it consented that (332) 
an act should be passed permitting the condemnation of the street. 
I t  was specified in  this agreement that the city of Wilmington should be 
m i d  for,its rights in the street whatever the commissioners in  the con- 
1 " 
demnation proceedings should find to be a just value. I n  consideration 
of such compensation and the inducement that the plaintiff agreed to 
build warehouses, enlarge its terminal facilities, and make other improve- 
ments, requiring considerable expenditure of money, upon the premises 
to be so condemned, the city consented to the passage of the act. 

I n  the condemnation proceedings the value of that part of the street 
which was so condemned, 66 feet wide and 175 feet long, was assessed a t  
$12,000. The interest of the terminal company therein was assessed a t  
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$3,000 and the interest of the plaintiff at  $3,000, and the value of the 
city's interest was assessed at $6,000. Judgment was entered upon 
the award and the plaintiff and the said terminal company excepted and 
appealed, upon the ground that upon the condemnation of the street the 
ownership of the soil therein reverted to the abutting proprietors, said 
terminal company and the plaintiff, and that therefore the city had no 
interest therein for which damages could be assessed. As this Court said 
in  Spi lman v. A7avigation Co., 74 N. C., 675, in  reference to an argument 
therein presented, this proposition presents "an amusing fallacy which 
is worth preserving." Roberts v. Baldwin, 151 N.  C., 409. 

I t  sometiines happens that a city owns the fee simple in  the streets 
which i t  retains when that part of the tom-n is laid off, as is the case 
with the city of Raleigh, where the State holds the streets in fee in trust 
for  the city. I t  does not appear that the city of Wilmington does not 
own the fee simple in Brunswick Street at  this point. But if it were 
otherwise, i t  certainly owned an easement therein in trust for all the 
people of the city, and when that easement, by authority of the General 
Assembly, is condemned and taken away, i t  is entitled to compensation 
for its assessed value (unless the act provides otherwise) as much so as 
the adjacent proprietors have a right to have the value of their rever- 

sion assessed. Indeed, here by express agreement the city con- 
(333) sented to the passage of the act upon condition that it should be 

paid the value of its easement in said street. 
I t  is admitted that if the city is entitled to anything at  all, i t  is entitled 

to the sum of $6,000, which has been assessed as the value of its ease- 
ment in  the street. The proposition of the two adjacent corporations, 
who halie cast longing eyes upon the land occupied by the broad street 
between them which they wish to appropriate for their own uses, is that 
if they appropriate the same by condemnation proceedings they shall 
simply take i t  for division between themselves, leaving the city without 
compensation for the loss of its easement. Yet without the consent of the 
city i t  can not be conceived that the Legislature would have authorized 
the taking of the street for private ownership, nor that the city mould 
have consented to the passage of the act without compensation being 
therein provided for the loss of the use of the street by its citizens. 

Indeed, the statute provides that if the plaintiff shall not within six 
months begin the enlargement of its terminal facilities the land con- 
demned under this act shall "revert to the city for public purposes 
. . . upon return to said railway of the amount of money paid by 
i t  or them (its receivers) under the condemnation proceedings." This 
clearly contemplates payment by the plaintiff to the city for the value of 
its easement in the street, to be assessed in  such condemnation pro- 
ceedings. 

Affirmed. 262 
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(334) 
NORFOLK SOUTHERK RAILWAY COMPANY v. WASHINGTON 

COUNTY ET AL. 

(Filed 15 March, 1811.) 

1. Counties-Boundary Line-Location-Legislative Powers. 
The location of the true boundary line between counties raises a 

political question, and the power is 17ested in the Legislature to determine 
a disputed line. 

2. Same-Intent-Interpretation of Statutes-Contracts-Constitutional Law. 
A legislative act reciting that a boundary line between two counties is 

"indefinite and uncertain," declaring its purpose to establish the l.ine and 
proceeding then to define and describe the line, clearly indicates the 
intent to declare and establish what i t  deems the true boundary line; 
and the line so established must be taken as the true line without ques- 
tion of its historical correctness; and the questions of private rights and 
impairments of contracts are not involved. 

3. Counties-Boundary Line-Location-Legislative Powers-Courts. 
Since the institution of this action to apportion to Washington and 

Tyrrell counties taxes on a railroad bridge over Albemarle Sound from 
one county to the other, a legislative enactment declaring the line to be 
in the middle of the sound is held as controlling the question. 

APPEAL by defendants from Justice, J., heard a t  chambers a t  Eliza- 
beth City, 19  January,  1911. From CHOWAN. 

The facts are sufficiently stated i n  the opinion of the Court by Mr. I Chief Justice Clark. 

W .  M. Bond for plainiif. 
Pruden & Pruden for Chowam County andi Sherift'. 
Ward & Grimes for Washington County. 

CLARE, C .  J .  This was a n  action brought by the Norfolk Southern 
Railroad Cowepany v. Chowan and Wmhic&on cotrnties, alleging tha t  
the line between said counties where its railroad bridge o r  trestle crosses 
Albemarle Sound was i n  dispute, and offering to pay into court the total 
amount of tax  assessed against said bridge o r  trestle, and asking $0 be 
discharged from furt,her liability on account of the same, and that  the 
tax  collectors of the respective counties be restrained from collecting 
against the railroad said taxes. B y  consent of the defendants, the money 
was paid in, and the two counties agreed that  the controversy as to  the 
line between them should be adjudicated and settled upon its merits. The 
judge held that  the line between the two counties was the southern shore 
of Albemarle Sound, and hence that  Chowan County was entitled 
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(335) to the entire tax upon the bridge, and a perpetual injunction was 
granted against Washington County from collecting any tax upon 

said bridge. 
An examination of the statutes sustaiiis the conclusion of the judge. 

See act 1729 creating Tyrrell County, 2 R. S., 164, and act 1799, creating 
Washington County, 2 R. S., 167. But pending the decision of the cause 
in  this Court, the General Assembly passed the following act, which was 
ratified 6 March, 1911: 

AN ACT TO ESTABLISH THE BOUNDARY LINE BETWEEX WASHISGTOX, 
CHOWAN, AND TYRRELL COUNTIES. 
Whereas the exact boundary line between the counties of Chowan, 

Washington, and Tyrrell is indefinite and uncertain: therefore, 
T h e  General Assembly of S o r t h  Carolina do enact: 

SECTION 1. That the true boundary line between the counties of Chow- 
an  on the one side and Washington and Tyrrell on the other side is here- 
by declared to be the middle of the Albemarle Sound, a straight line 
parallel to the shores of said counties. 

SEC. 2. This act shall be in  force from and after its ratification. 

There can be no question as to the power of the General Assembly to 
create and establish counties and to change the lines between them, or 
to establish lines that are in  dispute. The only question before us is as 
to the intention of this act, as gathered from its terms. The act recites 
that the line in  questioii is "indefinite and uncertain," and the title 
declares that the purpose of the act is "to establish" said line. Section 
1 thereupon declares that "the true boundary line" between said coun- 
ties "is hereby declared to be the middle of Albemarle Sound, a straight 
line parallel to the shores of said counties." 

I t  seems clear from this that the object of the Legislature was not to 
change, but to declare and establish what i t  deemed the true boundary 
between said counties. This is a political question, and the power to so 

declare is vested i n  the General Assembly. Whether the decision 
(336) of that question is historically correct or not is not a matter 

subject to review by the courts. There is no question of private 
right or the impairment of contracts involved. The General Assembly 
had power to fix the line and to provide to which county the taxes on 
the property should go. 

The cause must therefore be remanded to the court below, to the end 
that judgment may be entered apportioning the tax upon said bridge, 
one-half to Chovan and one-half to Washington County, in accordance 
with the statute above referred to. The costs of this Court and of the 
court below will be divided. 

Remanded. 
264 
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WALTER I?. MORTOX ET AL. T. THE BLADES LUMBER COMPAXP, 
MOLLIE E. MORTON ET AL. 

(Filed 15 March, 1911.) 

I .  Deeds and Conveyances-Mortgages-Assignments-Seal-Title-Trusts 
and Trustees. 

The grantee in a mortgage deed assigned the deed under a writing 
thereon a s  follows: "For value received the F. and M. Bank hereby 
bargains and sells to  M., his heirs and assigns, this mortgage and all i ts 
rights, title, and interest to the property therein, together with all rights 
and powers contained in said mortgage, without recourse to said bank." 
The assignment mas signed by the proper officers of the bank, and it is  
Held, (1) lacking the seal, the assignment could not operate a s  a convey- 
ance by the corporation; ( 2 )  if with the corporate seal, the assignment 
was solely of the mortgage deed, the written instrument of conveyance, 
and the security it  affords to the holding of the debt, and i t  did not con- 
vey to the assignee the legal title subject to the trusts and powers con- 
tained in the mortgage. 

2. Same-Foreclosure-Procedure-Rights of Assignee. 
Under a n  assignment by the mortgagee of the deed, insufficient to pass 

the legal title, the assignee acquires only the mortgage debt and the right 
by proper legal proceedings to subject the lands to its payment. 

3. Deeds and Conveyances-Mortgages-Assignments-Title-Principal and 
Agent-Payment-Ratification-Issues-How Considered-Invalid Sale- 
Equities-Charge Upon Land. 

The owner of three tracts of land, by his agent M., gave to  B. a sixty- 
day option on the timber growing thereon, a t  the price of $1,400. On one 
of these tracts of land a mortgage had been executed by the owner to a 
bank to secure an indebtedness of $160, which was assigned to M. by the 
bank by a writing on the instrument insufficient to  pass the title. &I. bor- 
rowed $150 of B., and gave him the assigned mortgage as  security, and 
without the knowledge of the mortgagor M. foreclosed, and B., the holder 
of the option, became the purchaser. I t  was found by the jury in response 
to  two of the issues submitted that  B. had paid $670 and that  the mort- 
gagor had received from M. "all the proceeds of the mortgage sale under 
the agreement": Held,  (1) the two issues must be considered with refer- 
ence to the pleadings and evidence; (2 )  that  the word "agreement" 
referred to the timber option, the only agreement lmow11 to the owner; 
(3)  in  selling under the mortgage on the land, M. acted as  the agent of 
B., the owner of the mortgage debt; (4) the land mortgaged being in a 
tract larger than the other two and containing timber estimated a t  more 
than one-half of the timber embraced by the option, the $670 paid by M. 
was the amount due for the timber on that  land, which the owner ratified 
by accepting, and to that timber B. got a clear tit le; (5)  in  equity the 
mortgaged lands should only be chargeable with the $160 secured by the 
mortgage to the bank, in  favor of B., who had paid it. 

(337) 
APPEAL f r o m  Ward, J., a t  November Term, 1910, of CRAVEN. 
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I n  this action these issues mere submitted to the jury: 
1. Did Mollie E. Morton, widow of M. F. Morton, become the owner 

i n  fee of the lands in  question a t  the death of said M. F. Morton? An- 
swer: Yes. 

2. Did the Blades Lumber Company, through W. B. Blades, collude 
with J. 9. Morton, to procure the note and mortgage to be assigned to 
said Morton, and procure the land therein described to be sold with pur- 
pose of gaining the same to the loss of profit of plaintiffs? Bnswer : No. 

3. Did the legal title to said lands pass to Blades Lumber Company 
under deed of J. A. Morton, dated 11 November, 19012 An- 

(338) swer: No. 
4. What amount of money has been paid, in  all, by said Blades 

Lumber Company? Answer: $670, paid 11 November, 1901. 
5. Did Mollie E. Morton accept and receive from J. A. Morton all the 

proceeds of the mortgage sale under agreement ? Answer : Yes. 
His  Honor, upon these findings, adjudged the defendant Mollie E. 

Morton to be the owner in  fee of the tract of land described in  the 
complaint and in the mortgage from M. F. Morton and wife to the 
Farmers and Merchants Bank and in  the deed from J. A. Morton to 
W. B. Blades and others dated 11 November, 1901, but charged the land 
with $670 and interest from 11 November, 1901, in  favor of the Blades 
Lumber Company, the grantee of W. B.  lades and his associates. 

To this judgment the Blades Lumber Company and W. B. Blades ex- 
cepted and appealed. 

W. D. McIver for plaintiff. 
Moore c6 Dunn and Guion c6 Guion for defendants. 

BROWN, J. I t  appears from the record that the defendant Mollie E. 
Morton filed an answer in which she claimed the tract of land by sur- 
vivorship, which has been adjudged in her favor. I n  her answer she 
adopts certain allegations i n  the complaint and asks as against the 
Blades Lumber Company and W. B. Blades and his associates the same 
relief which the plaintiffs asked against those defendants. 

The facts which appear to be admitted or found by the jury are as 
follows: On 12 September, 1901, J. A. Morton, agent for J. R. Henry 
and Mollie E. Norton, executed to the Blades Lumber Company an 
option for sixty days for the timber of a certain size on three tracts of 
land, one of which was the tract of land under mortgage to the Farmers 
and Merchants Bank. The option price was $1,400. 

The timber only mas embraced in this contract. The land belonging 
to Mrs. Morton had been conveyed by herself and husband by mortgage, 
dated 22 June, 1891, to the Farmers and Merchants Bank, secur- 
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ing a note for $160. After M. F. Morton's death this mortgage (339) 
was assigned to J. A. Morton in these words: 

For value received, the Farmers and Merchants Bank hereby bar- 
gains and sells to J. A. Morton, his heirs and assigns, this mortgage and 
all its rights, title, and interest to the property described therein, to- 
gether with all rights and powers contained in  said mortgage, without 
recourse to said bank. 

L. H. CUTLER, President. 
July 5, 1901. T. W. DEWEY, Cashier. 

On 6 Rovember, 1901, J. A. Morton assigned said note and mortgage 
to W. B. .Blades as collateral security for a debt of $150 due said Blades 
by said Morton. 

On 11 November, 1901, this mortgage was foreclosed by J. A. Morton, 
and the land sold a t  public sale to W. B. Blades and others, trading as 
the Blades Lumber Company, for $350, and J. A. Morton executed a 
deed to them in pursuance of the power of sale contained in  the mort- 
E%e. 

1. I t  is contended by the defendants, the Blades, that they acquired 
an indefeasible title to the land by virtue of said conveyance, and that 
his Honor erred in  directing a verdict on the third issue. 

I t  is to be observed that the assignment to Morton by the officers of 
the bank is not a deed, for i t  lacks the seal of the corporation. I f  i t  
had a seal i t  does not in  terms profess to act upon the land, the subject- 
matter of the mortgage deed, nor upon any estate or interest which the 
assignor, the bank, may have therein. 

This assignment does not convey to Morton the legal title subject to 
the trusts and powers contained in  the mortgage. I t  is the mortgage 
deed, the written instrument of conveyance, and the security it affords 
to the holding of the debt, that is assigned, not the land itself. 

The legal title remained in the Farmers and Merchants Bank undis- 
turbed, and held in trust by i t  for the benefit of the owner of the note. 

This assignment vested in Morton no authority whatever to 
execute the power of sale contained in the mortgage, and conse- (340) 
cpently he could convey nothing to Blades; and the latter ac- 
quired nothing except the mortgage debt and the right by proper legal 
proceedings to subject the land to its payment. 

The assignment is in  terms very similar to that in  Williams I ? .  

T~achey, 8 5  N. C., 403, a case frequently cited and approved. Dameron 
u .  Eskridge, 104 N.  C., 621 ; Hussey V .  Hill, 120 N. C., 312 ; Morton 
v. Lumber Co., 144 N.  C., 33. 

2. I t  is contended that Mrs. Morton is estopped from denying Blades' 
title to the land because she ratified the foreclosure sale and received the- 
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proceeds. I n  support of this contention the Blades Company relies up- 
on the findings to the 4th and 6th issues. These two issues must be 
considered together and construed with reference to the pleadings and 
the evidence. The word ((agreement" used in the 5th issue must refer 
to the option to purchase the timber. There is not a scintilla of evidence 
that Mrs. Morton was a party to or had knowledge of any other agree- 
ment, or that any other contract or agreement was entered into by J. A. 
Morton in  her behalf. There is no evidence that Mrs. Morton had any 
knowledge of the foreclosure sale or ratified i t  by word or act. When 
that sale was conducted by J. A. Morton he was not acting as her agent, 
for she was the mortgagor, Eut he was acting for Blades, who held the 
mortgage debt and was to all intents and purposes. the mortgagee. H e  
had furnished J. A. Morton the money with which to take c p  the mort- 
gage debt and he had assigned i t  to Blades before the foreclosure sale. 

The sale was conducted by Blades' own agent, J. A. Morton, and 
Blades' attorneys prepared the deed, although Blades deducted the at- 
torneys' fees from the timber option-money due Mrs. Morton, and of this 
deduction she appears to have had no knowledge. 

The entire evidence for plaintiff as well as defendants shows eon- 
elusively that Mrs. Morton received nothing on account of the fore- 
closure sale of the land, and that Blades paid nothing for the land ex- 
cept the $150 advanced to J. A. Morton and for which he assigned to 

Blades, prior to the foreclosure, the bank mortgage. 
(341) The timber agreement of 12 September, 1901, relates to the 

timber only and not to the land. By its terms Blades had t h ~ !  
right to purchase the timber for $1,400. I t  covered the tract now i in  
controversy, also one tract belonging to J. R. Henry and one other small 
tract of Mrs. Morton's. The evidence of R. H. Mills, the witness and 
agent of Blades, who negotiated the timber sale, proves that the tract in 
controversy was larger than the two other tracts mentioned in the option, 
and that the timber on i t  was worth, as estimated by him, a little more 
than one-half of the $1,400 to be paid for the timber on all three tracts. 

W. B. Blades testifies: "We settled with J. A. Morton for the three 
tracts of land according to the option, less some expenses for perfecting 
the title." What option? There was only one in this record, and that 
relates to the timber and not to the land. So i t  is indisputable that the 
$670 paid Mrs. Morton was the amount due her for the timber on this 
land in controversy, according to the terms of the option agreement, and 
when she received it she received it as such, and without any knowledge 
that i t  was intended as payment for the land itself. 

All the evidence shows that the only money Blades is out of pocket 
on account of this land is $670 timber option-money and the amount he 
paid for the bank mortgage, about $150. 
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We therefore have no difficulty in  concluding that the issues as framed 
and answered by the jury, construed with reference to the pleadings and 
all the evidence, including that offered by the Blades Company, do not 
estop Mrs. Morton from asserting her title to the land in controversy. 

I n  adjusting the equities between the parties we think the land should 
be charged in  any event with the amount due on the mortgage debt of 
the Farmers and Merchants Bank assigned to Blades, which the judg- 
ment fails to do. 

We are also of opinion that i t  is erroneous to charge the land with the 
$670 paid to Mrs. IIorton for the timber. This is more prejudicial to 
Blades than to Mrs. Morton, as i t  can be justified only in the assump- 
tion that as Blades acquired no title to the land, he acquired none to the 
timber, and that he or his assigns may still be held accouiltable for its 
value by Mrs. Norton, if i t  has been cut. 

When Mrs. Morton received the $670 she received i t  in  pay- (342) 
ment for the timber in manner and form as set out in  the written 
contract dated 1 2  September, 1901, and which is made a part of the 
answer of the Blades Company. By this she ratified and confirmed the 
sale of the timber of the dimensions therein expressed to Blades, and he 
and his assigns hare acquired an equitable title thereto which the courts 
will enforce. 

Therefore, inasmuch as Blades has acquired title to such timber as 
he paid the $670 for, and can not be made to answer for damages for 
having cut it, the land should not be charged with that sum, because 
that would imply an adjudication that Blades acquired no title to the 
timber. 

Let the costs of this appeal be taxed against the Blades Company and 
W. B. Blades. 

As modified, the judgment of the Superior Court is  
Affirmed. 

Cited: S. c .  156 N. C., 590. 

(343) 
HIRAM BAOGETT v. HEKRY A. GRADY ET AL. 

(Filed 15 March, 1911.) 

1. Application for License-Supreme Court-lnvestigation-Affidavits-Defa- 
mation-Absolute Privilege. 

Affidavits filed in the Supreme Court in response to a citation by that 
Court and used while considering the question of granting a license to an 

269 



I N  T H E  SUPREME COURT. [I 54 

applicant to practice law are absolutely privileged, and no action for 
damages will lie because the affidavits contained defamatory relevant 
matter affecting the character of the applicant. 

2. Same-Conspiracy-Evidence. 
The Supreme Court has complete jurisdiction over the granting of 

licenses to practice law; and when the Court has under consideration the 
question of granting a license to an applicant, and issues a citation to 
certain persons to appear, and in compliance therewith they do appear 
and file affidavits relevant to the inquiry and affecting the character of 
the applicant, no evidence of conspiracy is shown, the defamatory matters 
contained in the affidavits being absolutely privileged, and called for by 
the Court in the progress of the inquiry. 

3. Witnesses-Privileged Communication-Responsive Answers-Objections 
and Exceptions. 

It  is the province of counsel to object to irrelevant matter, and a 
responsive answer by a witness to a question of a defamatory nature, 
when no objection is made, or, being made, is overruled, can not make the 
witness liable in an action for damages. 

APPEAL from Whedbee, J., at October Term, 1910, of SAXPSOX. 
The action was for damages alleged to have been caused the plaintiff 

by reason of certain affidavits filed by the defendants in  the Supreme 
Court of the State affecting the moral character of the plaintiff, and 
protesting against the issuance to him of a license to practice law. At 
the conclusion of the evidence a motion to nonsuit was sustained, and 
plaintiff appealed. 

E. F. Young and J. (7. Cliford for plaintif. 
Faison & Wright and Fowler & Crurnpler for defendant. 

BROWN, J. This action grows out of certain proceedings before this 
Court which were had when plaintiff applied for license to practice 
law. I n  r e  License, 143 N. C., p. 1. 

Upon that hearing, in  consequence of information received by us 
affecting the character of plaintiff, this Court being desirous of know- 
ing the true facts, caused notice to be given the applicant, Hiram Bag- 
gett, and caused a citation to issue to the law firm of Grady & Graham, 
commanding them to appear at  a date fixed in  said citation and inform 
the Court as to any facts within their knowledge concerning the moral 
character of said applicant. I n  obedience to said mandate the defendant 
Henry A. Grady appeared before this court and filed certain affi- 
davits, one of which was made by himself, one by the defendant 
McPhail, and one by the defendant Wilson. The plaintiff, Hiram Bag- 
gett, also appeared in answer to the citation served on him, and filed 
affidavits in  support of his character and moral standing. Certain parts 
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of the affidavits filed by the defendants are copied in the complaint, and 
contain the matters alleged to have been libelous. A11 of said affidavits 
were read before the Supreme Court, while the Court was con- 
sidering the application of the plaintiff for a license to practice (344) 
law; and this is the only publication of said charges proven or 
testified to upon the trial, except such mention thereof as was made in 
the newspapers by the reporters who attended the hearing. 

The plaintiff also alleges that there was a conspiracy between the 
several defendants to injure his character, and to prevent him from get- 
ting a license to practice law. 

At the conclusion of the plaintiff's evidence, on motion of counsel for 
the defendants, a nonsuit was granted, and the plaintiff excepted and 
appealed. 

The judgment of the Court must be sustained, for two reasons: 
First. The affidavits were absolutely privileged, because made and 

used in proceeding, before a court, relevant to the inquiry, and while in 
the determination thereof, and the same having been called for by the 
court. 

Second. There was no evidence whatever of a conspiracy between the 
several defendants to injure the name or character of the plaintiff by 
the use of the alleged defamatory,matter set out in the complaint. 

As to the question of privilege, i t  is well settled that what a party or 
witness says or does in the progress of a trial, relevant to the issue, 
whether actuated by malice or not, is absolutely privileged. Rump v. 
Franklin, 7 2  Tex., 585; 13 Am. St., 833; Nbsen v. Cramer, 104 N. C., 
574. 

This Court has complete jurisdiction over the granting of licenses to 
practice law. The plaintiff was an applicant and the Court was con- 
sidering his application. 

The affidavits were filed in obedience to the mandate of the Court, and 
are therefore absolutely privileged. They were strictly relevant to the 
matter under consideration, but in this respect the privilege of a witness 
extends beyond that of counsel; for i t  is not the business of a witness to 
consider whether the subject under inquiry is relevant or not. This is 
strictly the province of counsel and of the court, and if no objection is 
made to a question, or, if being made, is overruled, i t  is the duty of a wit- 
ness to assume that i t  is relevant and to answer i t ;  and for his answer, 
when responsive to the question, he can not be held liable in a civil suit. 

Eemper v. Fort, 219 Pa., 85; 123 Am. State Rep., 623, and notes; 
Barrows v. Gray, 7 Gray, 301; Nissen v. Crczmer, 104 N.  C., 575. 

Affirmed. 



IN  THE SUPREME COURT. 

( 3 4 5 )  
W. L. SHERROD v. M. J. BATTLE ET AL. 

(Filed 15 March, 1911.) 

1. Deeds and Conveyances-Boundaries-Questions for Court-Questions for 
Jury. 

I t  is a question of law for the court to determine from the face of a 
deed what are  the boundaries thcrein called for, to  be located by the 
jury when the facts a re  disputed. 

2. Deeds and Conveyances-Interpretation-Intent-Natural Boundaries- 
Course and Distance. 

There being less likelihood that  the parties to a deed have erred a s  to 
the location of natural objects therein called for, the court will effectuate 
their intention by allowing natural objects, such a s  rivers, well-defined 
streams, islands, trees, or a ditch, which a re  called for, to  control course 
and distance. 

3. Deeds and Conveyances-Calls-Boundaries-Questions for Jury-lnstruc- 
tions. 

Where there is ambiguity in  the calls of a deed the jury should be 
instructed by the judge upon the established rules of law applicable, SO 
that  they may be aided in their finding upon the evidence a s  to  the true 
location of the calls; and it  is none the less the duty of the judge to so  
instruct the jury a s  to what is  a boundary, and where i t  is, when the 
facts are  undisputed and the parties concede that  its location is  to  be 
fixed by a legal construction of the deed. 

4. Deeds and Conveyances-Boundaries-Ditches-Definition. 

The words "ditch" or "drain" have no technical or exact meaning; 
either may indicate a hollow or open space i n  the ground, natural or 
artificial, where water is collected or passes off; and such, if sufficiently 
defined, may bound land as  other natural objects. 

5. Deeds and Conveyances-Boundaries-Ditches-Evidence, Conflicting- 
Lines-General Direction-Course. 

A disputed divisional line between adjoining lands of the parties was 
made to depend upon a description in a conveyance, a s  follows: "Begin- 
ning a t  the head of a ditch on the E. and T. road, running with said 
ditch in  a n  eastern direction to a branch, thence with said branch to the 
edge of G. Swamp, thence due east to the canal," etc. The beginning point 
and the line from there to the second call in  the deed were not disputed, 
but there was evidence tending to show a continuation of the ditch in two 

0. cor- directions ; that one was a lead ditch continuous from the beginnin, 
ner, with the other emptying into it ,  the latter extending in an eastern 
direction, and that, by following either, the calls in  the deed might be 
met: Held, (1) it was for the jury to say which of khese ditches was 
called for in the deed. and the one so found would control course and 
distance; (2) the call for the line, "running 'with the ditch in  an eastern 
direction," was not controlling so a s  to exclude a line running with one 
of the ditches in  a general eastward direction, because it varied its course, 
sometimes east, northeast, and even north, in favor of the other running 
more nearly in  a n  eastern direction. 
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6. Deeds and Conveyances-Intent of Grantor-Declarations-Parol Evidence 
-Reformation-Mutual Mistake. 

The grantor's declaration as to his intent can not affect the location of 
lines expressed in his deed where the reformation of the deed on the 
ground of mutual mistake is not sought in the action. 

7. Deeds and Conveyances-Description-Number of Acres-Aider. 
For instances in which the number of acres mentioned in the deed to 

lands may aid the description therein, Whitaker v. Cover, 140 N. C., 280, 
cited and approved. 

APPEAL by defendant from Peebles, J., at October Term, 1910, of 
EDCECOMBE. 

The case is stated in the opinion of the Court by Mr. Justice Walker. 

P. S. Spruill for plaintiff. 
Jacob Battle and Claude Kitchin for defendant. 

WALKER, J. This action was brought to recorer the posses- 
sion of a tract of land and damages for the unlawful detention (348) 
of and injury to the same. The plaintiff's right to the relief 
demanded was conceded to depend upon the correct location of a call 
i n  the deeds from 31. J. Battle to Mary A. Powell and from Mary A. 
Powell to M. J. Battle, guardian. The true boundary line between ad- 
joining tracts is the question in controversy. The call is as follows: 
Beginning a t  the head of a ditch on the Enfield and Tarboro road, 
about equidistant from the buildings on the land of J. H. Cutchin and 
(those on) the Nevi11 place, running with said ditch in  an eastern direc- 
tion to a branch, thence with said branch to the edge of Griffin Swamp, 
thence due east to the canal, and thence by various calls to the begin- 
ning. 

The plaintiffs contend that the line should be run from the first 
station with the ditch, in an easterdy course, to the branch, and thence 
with the other calls to the edge of the swamp (indicated on the map 
as lines 1, 2, 20, 19, 18, 17, and 16),  and if this is done, i t  is admitted 
that they must succeed and the defendants must fail. 

The defendants, on the contrary, insist that the line should begin at 
the ditch (figure I ) ,  which is admitted to be the true beginning corner, 
and that the call for the ditch means what they say is the "lead ditch," 
and that, therefore, the other calls should follow the course of that ditch 
until i t  empties into a branch, which is considerably north of the 
branch which the plaintiffs say is the one mentioned in the deeds. 

The judge charged with the plaintiffs, and told the jury that i n  lo- 
cating the line they must follow the course of the lower ditch, which be- 
gins at the figure 1, and leads in an easterly direction and almost due 
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east, while to follow the other ditch would describe a line running east . 
about 3% chains, thence N. 18 E .  5 chains, thence N. 87 E. 5.80 chains, 
thence N. '78 E. 9 chains, thence N. W., thence by several zigzag lines 
varying in  course from due north to northwest and thence due east to 
the upper edge of the swamp. 

We do not agree altogether with his Honor as to the law of the case. 
The question as to what are the boundaries of land is one of 
law, but as to where they are is for the jury to determine. Jones (349) 
v. Bunker, 83 N.  C., 324; Gudger v. White, 141 N. C., 519. 
Natural or physical monuments are generally preferred, in  questions of 
boundary, to other less certain objects called for in a deed, because they 
are fixed and more easily identified and there is less apt to be any mis- 
take in regard to them. But the object of the law in settiing disputes 
is certainty and the effectuation of the intention of the parties, as gath- 
ered from the deed or othel instrument. Natural objects, such as a river 
or other well-defined stream, or an island or tree, or even a ditch, will 
control a call for course and distance as being the more reliable of the 
two calls. Unless an actual survey is made, the parties may mistake 
course and distance, and even when a survey is made, a mistake in  
either of the two calls for course and for distance may occur; but i t  is 
hardly to be supposed that the parties will err as to the true location of 
a natural object. The only question, in such a case, which remains for 
determination, is as to which object is the one intended to be described, 
when there are two or more, which the parties contend and there is evi- 
dence to show, answering to the call or description; and this is the 
very point we must now decide. Does not the same general rule pre- 
vail as in  the case we have first stated? The preference, i t  seems to 
us, must be given to that object which more clearly and, therefore, the 
more surely fits the description. I t  must be, and such is the law, tliat 
where there is an ambiguity in the calls of a deed, the judge must guide 
the jury by such instructions as will enable them to locate the line in  
dispute according to the established rules of law, but it is none the less 
the duty of the judge to instruct the jury as to what is the boundary, 
and where i t  is, when the facts are undisputed and the parties concede 
that its location is to be fixed by a legal construction of the deed. I f  
the case is thus considered, we are led to the conclusion that the ques- 
tion should have been submitted to the jury as to which ditch was in- 
tended by the parties to the deed, finding that intention by fitting the 
description in  the deed to the object called for. The determination of 
what boundary was intended is one of construction, dependent upon the 
terms of the entry, patent, conveyance, or other instrument, its identity 
being a question of fact for the jury to decide. The principle 
thus established finds a simple illustration i n  this case. The (350) 
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call is for the beginning corner ('at the head of a ditch on the road," 
admitted to be at  the point indicated on the map by the figure 1, and 
thence "running mith said ditch in an eastern direction to a branch." 
The words "ditch" or "drain" have no technical or exact meaning. They 
both may mean a hollow or open space in  the ground, natural or arti- 
ficial, where water is collected or passes off. Goldthwaite P. Bridge- 
water, 71 Mass. ( 5  Gray), 61, and, if sufficiently defined, may bound 
land as other natural objects. Bradford v. Cressy, 45 Me., at p. 13. 
There is but one ditch at  the beginning corner, and the first call, "thence 
running mith said ditch," means, by construction of law, that ditch, 
Both parties concede that the call, so far as i t  extends from the figure 
1, at the beginning, to the figure 2, is a part of the divisional line, but 
the difficulty in  locating the entire line is encountered at  the figure 2. 
The plaintiff says the line should be extended to the figure 18, as 
there is a ditch from 2 to a point near 18, which runs "in an eastern 
direction," and there is a branch at  or near 18 which, if pursued in ac- 
cordance with the further call, will go to the lower edge of the swamp 
and thence due east to the canal; while the defendant says that the 
(ditch from 2 to 19 gives out a t  that point and is no part of the "lead 
ditch" from 1 to 2, but is a tributary of that ditch, emptying into i t  
and is very shallow, and that the lower branch, claimed by the plaintiff 
as the one called for, is small, and in  dry weather there is no flowing 
water in it, and that the branch is not at 18, but a little to the east of 
it. They further say that the ditch at the beginning corner is a deep 
one, a leading and main ditch, and the waters of the other ditches flow 
into it, and that i t  runs for some distance "in an eastern direction to 
2, and thence N. E. to 3 and thence eastwardly to 5 and thence about 
north to 9, where it enters a large branch which flows from C to 9 (now 

nlves indicated on the map). This ditch, they say, is in  a ravine and rec-' 
the natural drainage of the adjoining land, and that if there mere no 

ditch there, the main body of water would find its way through 
(351) the ravine to the swamp. The contentions of the respective par- 

ties were supported by evidence. I t  all comes to this: The ditch 
at the beginning corner is the one called for as the boundary line divid- 
ing the two tracts of land. I f  that ditch extends from 1 to 19 it con- 
trols the call, and if i t  gives out there, the line will be extended "in an 
eastern direction'' to the nearest point on the lower branch; but if the 
ditch from 2 to 19 is no part of the one at the beginning corner, and 
the latter ditch runs from 1 to 2 and thence on to the upper branch at  
9, as the defendant contends i t  does, that is the divisional line, and i t  
will be further extended with the upper branch and the call due east to 
the swanip and canal. I t  is for the jury to say which is the ditch, as 
called for in the deeds, and however this fact is ascertained to be, i t  
will control the course. 276 
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The court instructed the jury as follows: "What are the boundaries 
of a tract of land is a question of law; where these boundaries are is a 
question of fact. Both parties admit that the beginning point is at 1, 
and the ditch from 1 to 2 constitutes a part of the dividing line in dis- 
pute, and if the jury find from the evidence that there was a ditch run- 
ning from 1 towards 18, i t  is their duty to go to that point, 18, even 
though the ditch gaye out at  19, and to answer the first issue in favor 
of the plaintiffs; that the line contended for by the defendants did not 
run in  an eastern direction and. did not answer the call in the deed from 
M. J. Battle to Mary A. Powell." 

The learned judge erred in taking the disputed question from the 
jury, even though there may be a ditch from 2 to 19. That fact, of it- 
self, did not locate the line as matter of law. The question of fact 
was whether the ditch from 2 to 19 was a part of the ditch at the be- 
ginning corner, or did that ditch lead in  another direction, that is, from 
2 to 3 and thence to 9. The calls for an '(eastern direction" was not con- 
trolling. The ditch at  the beginning corner does run a little north 
of east for some distance, and the fact that its course is then changed 
does not necessarily destroy its identity. While its course is a varied 
one, sometimes east and northeast and even north, its general course 
bears eastwardly. I t  will be competent, in  locating the ditch, to con- 
sider the calls of the deed for an  '(eastern direction," with the 
other facts, namely, that the lower ditch ends at 19, that i t  is a (352) 
small ditch emptying into the other ditch at  2, that the latter 
ditch is larger and better defined and continues from 1 to 2 to 3 and 
thence to 9, but that i t  has various courses in different directions, its 
general trend being eastward, although the course of one line is north 
or a little west of north. The jury, of course, may consider the other 
relevant facts and circumstances in  their effort to identify the ditch, but 
which ditch is the one called for is for them to determine and not for 
the court as a naked proposition of law. We think our conclusion is 
supported by the authorities. 

I n  Sp~u i l l  v. Davenport, 46 N .  C., 203, it is said, quoting from 
Tatem v. Paine, 11 N.  C., at p. 71 : "What are the termini or boundaries 
of a grant or deed is matter of law; wherr those boundaries or termini 
are is matter of fact. I t  is the province of the court to declare the 
first, that of the jury to ascertain the second. Where natural objects 
are called for as the termini, and course and distance and marked lines 
are also given, the natural objects are the termini, and the course and 
distacne and marked lines can only be resorted to by the jury to ascer- 
tain the natural objects; they act as pointers or guides to the natural ob- 
jects. When the natural boundary is  unique, or has properties pecu- 
liar to itself, these pointers or guides can have but little effect-in fact, 
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I beliere none. Where there is more than one natural obiect in the 
neighborhood answering the description, that is, having common quali- 
ties, then those pointers or guides may be adverted to, to ascertain 
where the object called for is, or which is the object designated. They 
do not then contradict or controvert natural boundary; they explain a 
latent ambiguity created by there being more than one object whiclz 
answers the description. I t  is completely within Lord Bacon's il- 
lustration of the rule as to a latent ambiguity. The judge was, there- 
fore, right in  his general observation,. that natural boundaries must 
prevail over artificial. But this is rather a rule of law than of fact; 
i t  governs, properly speaking, him and not the jury." Judge Battle, 
who delivered the opinion in Spruill v. Davenpm3, then proceeds to 

say: "The error in the charge in  the present case consisted in 
(353) giving an undue effect to the term 'westwardly.' The term 'west- 

wardly,' with nothing to control it, may perhaps mean west or due 
west, but i t  is evident that such is not its precise signification, and 
hence i t  is readily controlled by circumstances, which goes to show that 
a due west course could not have been intended. Brandt 71. Ogden, 1 
Johns., 155. Such is the case here. The call is 'westwardly' along the 
said Spruill's line. Now, Spruill's line thus called for is not a single 
straight line running due west, but consists of several lines, as appears 
by the plat, running sometimes a few degrees to the north, and some- 
times a few degrees to the south of a due west course." A casual in- 
spection of the map filed in Spruill v. Davenport, will show that the 
call "westwardlv with Suruill's line" was almost as eccentric in its 
courses as the one we have in  this case. 

"A latent ambiguity exists when, there being no defect in  the descrip- 
tion on the face of the instrument. i t  becomes necessarv to fit the de- 
scription to the thing-in other words, to identify i t ;  and in  introduc- 
ing par01 evidence for this purpose, the uncertainty appears." Deaf and 
Dumb Inst. v .  Xorwoo4 45 N. C., 69. The language of a deed apply- 
ing to more objects than one, evidence may be given of surrounding cir- 
cumstances to ascertain which object was intended. I f  the document ap- 
plies in part, but not with accuracy, to surrounding circumstances, in- 
ferences may be drawn from the said circumstances as to the meaning 
of the document, whether there is more than one or only one thing or 
person to which or to whom the inaccurate description may apply. 
Steph. Ev., Art. 91 (7) and ( 8 ) ;  Graybeal v. Powers, 76 N.  C., 66; 
Rowe v. Lumber Co., 133 N.  C., 433 (s. c., 138 N.  C., 466); 5 Cyc. p. 
870; Opdyke v. Stephens, 28 N.  J .  Law, 83; S a d o r n  v. Clough, 40 N.  
H., 316; White v. Bliss, 62 Mass. ( 8  Gush.), 510. I n  Opdyke v. 
Stephens, supra, we find a deaf and succinct statement of the law upon 
this subject: "In settling a question of boundary, when there is a latent 
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ambiguity in  the description contained in the deed, or a doubt as to 
the true location of the lines, evidence aliunde is admissible to show 
where the lines are. Boundaries may be proved by every kind 
of evidence admissible to establish any other fact. The question (354) 
of construction is a question of law to be decided by the court 
upon the terms of the instrument itself, and where no latent ambiguity 
exists i t  must be decided without evidence aliunde; but a question of 
location or the application of a grant to its proper subject-matter is a 
question of fact to be determined by the jury by the aid of extrinsic 
evidence." 

Two cases decided by this Court afford striking illustrations of the 
rule in the law of boundary, that when ttvo objects are called for, and 
there is doubt as to which of them answers the true call, i t  is for the 
jury to find upon oral and extrinsic evidence, as between the ttvo or more 
objects, the one intended by the parties. Hurley  v. Morgan,  18 N.  C., 
4 2 5 ;  Becton v. Chestnut ,  20 N .  C., 335. 

There is a question of evidence in the case. Plaintiff's witness, W. L. 
Sherrod, was permitted, against defendant's objection, to testify as to 
a declaration made by M. J. Battle, after he had parted with the land, 
as to the line, which was to the effect that in conveying the land to his 
mother, Mary A. Powell, he intended the lower line, which is contended 
by the plaintiff to be the boundary, that is, from 1 to 19 ;  but in look- 
ing at his deed he found i t  plain that i t  was not the line. This testi- 
mony, if competent as a declaration of a third person, would seem to 
be in favor of the defendant; but the location of the line is not to be af- 
fected by his intention, unless i t  is expressed in the deed. The calls of 
the deed as they are, and not as they were intended to be, must govern, 
for as said by Judge  Ashe in Scull  2). Pruden,  92 N.  C., 168: '(In 
questions of boundary, what are the boundaries of a tract of land is a 
question for the court; where are the boundaries is a question for the 
jury; and in  the construction of deeds, the first rule is that the inten- 
tion of the parties is, if possible, to be supported ; and the second rule is, 
that this intention is to be ascertained by the deed itself, that is, from 
all the parts of i t  taken together.'' I f  the call is not in the deed, the 
mere intention to insert it, which failed, can have no weight. A call 
may not be varied to satisfy an unexpressed intention. Graybeal v. 
Powers, 76 N. C., 66. I f  there mas a mutual mistake, and not 
the mistake of one party only, the deed should be reformed; (355) 
otherwise, i t  must remain and be construed as it is written. 

We mere not informed as to what bearing the acreage of the two 
tracts has upon the question in controversy. Perhaps none, as it was 
not mentionect. '(Ordinarily, the number of acres mentioned in  a deed 
constitutes no part of the description, especially when there are speci- 
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fications a n d  localities given by  which the  land m a y  be located; bu t  i11 
doubtful cases i t  m a y  have weight, a s  a circumstance i n  a id  of the de- 
scription, a n d  i n  some cases, i n  the  absence of other  definite descrip- 
tions, m a y  have a controlling effect." W h i t a l ~ e r  v. Cover, 140 N.  C., 
280;  Harrell  v. B u t l e ~ ,  92 N.  C., 2 0 ;  Baxter. v. Wi l son ,  95 N .  C., 137. 

H i s  H o n o r  i n  his  charge assumed, as  a fact, t h a t  the  di tch f r o m  1 t o  2 
a n d  f r o m  2 t o  19 were p a r t s  of t h e  same di tch a n d  a r e  continuous a n d  
identical throughout, whereas t h a t  was a question f o r  t h e  jury,  as  there  
was  a la tent  ambiguity. h new t r ia l  must be  awarded f o r  this  error. 

N e w  trial.  

Cited: Fulwood v. Fulwood,  1 6 1  N.  C., 602;  Lumber  Co.  v. Bern-  
hardt, 162 N.  C., 465;  All ison v. Kenion ,  163  N.  C., 584; Power Co. v. 
Savage, 170  N. C., 628. 

S A L L I E  $1. J E N K I N S  v. T H E  MONTGOMERY L U M B E R  COMPANY.  

(Filed 15 March, 1911.) 

1. Timber Deeds-Contracts-Trees Under Size-Trespass. 

An action against the grantee in a timber deed, or his assignees, for the 
cutting of trees of less dimension than those specified in the deed is 
virtually one for trespass on the land in wrongfully cutting and remoring 
timber therefrom. 

2. Timber Deeds-Contracts-Time for Cutting-Expiration-Ownership. 

Trees not cut by the grantee or his assignees under a timber deed 
within the period of time therein fixed for the purpose become the prop- 
erty of the owner of the land. 

3. Same-Offset. 

The grantee in  a timber deed may not offset damages to the land 
sustained by the owner, caused by his wrongfully cutting trees under the 
size specified in his contract, by the value of the trees of the specified 
size he has left on the land after the expiration of the period of time 
allowed for his cutting them, as  such have then become the sole property 
of the owner. 

4. Timber Deeds-Contracts-Trees Under Size-Measure of Damages. 

The measure of damages in a n  action against the grantee in a timber 
deed for the wrongful cutting of trees under the size specified in the con- 
tract is the difference between the value of the land before and after the 
wrong was committed, or the amount by which the land was diminished 
by the trespass. 

280 
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APPEAL by defendant from Joseph S. Adanas, J., at Fall  Term, (356) 
1910, of GATES. 

The facts are sufficiently stated in  the opinion of Nr. Justice Walker. 

W.  M .  Bond for plaintiff. 
L. L. Smith, Aycoclc & Winston, and F. S. Spruill for defendhnt. 

WALKER, J. The plaintiff brought this action to recover damages for 
trespassing on land and injuring the same by cutting trees and remov- 
ing them therefrom. Plaintiff, being the owner of the land, had con- 
tracted with one L. Hofler that he might cut and remove therefrom all 
the pine, oak, gum and maple timber standing thereon and measuring 
12 inches o r  more a t  the stump. Defendant acquired all the rights of 
Hofler and his assignees, Truitt & Go., under the colitract, but instead 
of cutting and removing only the timber of the size mentioned in the 
contract, i t  cut and removed much smaller timber, and thereby dam- 
aged the land. The action is virtually one for trespass on the land i n  
wrongfully cutting and removing timber therefrom. Two questions are 
presented: the first one by the exclusion of testimony offered by the de- 
fendant to show that, at  the expiration of the time allowed for cutting 
and removing the timber, he left on the land timber of the contract size 
sufficient in  quantity to more than offset the plaintiff's damage from 
cutting the undersized timber. Defendant contends that this was a 
legitimate matter to be considered by the jury in assessing the 
plaintiff's damages, but no authority in point was cited for the (357) 
position. We have decided at  this term (Hornthal v. Howcott, 
ante, 228) that the trees not cut within the period fixed by the contract 
were the property of the owner, or, as in that case, of his grantee. 
Justice Allen, summing up the law upon the subject, as settled by prior 
decisions, said: "At the expiration of four years, under the terms of 
the deed, the Roper Lumber Company had no title to the timber not 
removed, and the effect of the deed was to convey to the lumber com- 
pany all the pine and poplar timber cut and removed within four years, 
and no more. The exception is no broader than this. Therefore the 
deed of the plaintiffs to the defendants conveys the land and all the 
pine and poplar timber not cut and removed by the Roper Lumber Com- 
pany within four years from the date of the deed to it." The decision 
is fully sustained by the cases cited. Bunch s. Lumber Co., 134 N. C., 
121 ; Hawkins v. Lumber (To., 139 N. C., 163; Lumber Co. v. Corey, 140 
N. C., 467, and Strasson v. Montgomery, 32 Wis., 52. *n the Hawkins 
case, Justice Hoke thus tersely stated the principle: "The true con- 
struction of this instrument is that the same conveys a present estate of 
absolute ownership in  the timber, defeasible as to all timber not re- 
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moved within the time required by the terms of the deed." We said in 
Bunch v. Lumber Co., supra, that:  "In no event should we give a con- 
struction to the instrument which mill confer any greater right or es- 
tate than is commensurate with the object and purpose of the parties, 
as expressed in  it. The spirit and letter of the contract exclude the 
idea that when the time fixed by i t  expired the defendant's assignor mas 
to have any right, interest, or estate in the timber then standing on the 
land. . . . The conveyance is of all the trees and timber on the 
premises, with the proviso that the vendee should take the same off the 
land within four years. Tt is well settled, on principle and by authority, 
that the legal effect of the instrument is that the vendor thereby con- 
veyed to the vendee all of the trees and timber on the premises which 
the vendee should remove therefrom within the prescribed time, and that 

such as remained thereon after that time should belong to the 
(358) vendor or to his grantee of the premises," citing ~ t r & o n  v. 

Montgomery, supra. As, therefore, the trees remaining upun the 
land belonged to the plaintiff, i t  follows that defendant's leaving them 
there can not be used by him in  recoupment of the plaintiff's damages. 
A debtor has no right, either legal or moral, to pay his debt with the 
property of the creditor. He would be paying nothing, but merely con- 
ceding to his creditor that which already is his. This claim being with- 
out any foundation in  law, must, we think, be rejected, and this dis- 
poses of the first three exceptions. 

The next and last exception is to the judge's charge that the measure 
of damages is the difference between the value of the land before and 
after the wrong was committed, or the amount by which the land was 
diminished in  value by the trespass. We do not well see why this was 
not the proper rule. I t  could not be merely the value of the fallen 
lrees for, if undersized or very small, they might have no appreciable 
value. The safest and best standard is that which his Honor adopted, 
and we have so held at this term (TVGVilZinms c. Lwrnber Co., m t e ,  306).  
The opinion in  this case was also delivered by Justice Allen, who said: 
"In a note to Louisville R. R. v. Beeler, 1 5  A. & E. Anno. Cases, 
916, the authorities from Canada, the Supreme Court of the United 
States, and from the highest courts of all the States are collected, num- 
bering more than two hundred, and from an examination of these i t  
appears that the decided weight of authority is in  favor of the rule that 
the measure of damage is the decrease in the value of the land by rea- 
son of the cutting, or  the difference in  the value of the land before and 
after cutting, although there are many cases i n  favor of the rule that 
the measure of damage is the value of the trees on the land after they 
have been severed. We think this conflict of authority probably had its 
origin in  the different forms of actions at  common law, and to the dis- 
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tinctions between the actions of trover and conversion, trespass de 
bowis asportatis and trespass q m r e  clausum fregit. I f  one entered 

'upon the land of another and cut trees thereon, the owner of the 
land and of the trees had his election a t  common law to sue i n  (359) 
trover and conversion or i n  trespass de bonis asportatis for  the 
value of the trees, or  in trespass quare  clausum fregit for in jury  to the 
freehold o r  the land, or  to the possession of i t .  I n  the case of mer- 
chantable timber, trees having a marketable value, the recovery would 
ordinarily be the same under either rule; but the contention of the de- 
fendant, is  sustained, when applied to trees too sruall to have a market 
value, would work a great injustice." The  rule as thus srttled would 
seem to be a fa i r  and most reasonable one and easy of application. I t  
is  sustained in  the opinion by cogent reasoning and the citation of well- 
considered authorities. 

W e  find no error i n  the rulings to which exceptions mere taken. 
NO error. 

VIOLA BODDIE v. V. N. BOND. 

(Filed 22 March, 1911.) 

1, Lands-Title-Equitable Estoppel-Divisional Lines. 
A party claiming title to lands only by reason of an equitable estoppel 

of the other party to the action, arising from his alleged acts and conduct 
respecting a line between adjoining lands, must show that the acts and 
conduct relied on have misled aud caused him loss or damage. 

2. Same. 
A party seeking in his action to estop another by his acts and conduct 

from claiming certain lands must show that he has been misled and 
prejudiced in some way by the same; otherwise, the acts and conduct 
relied on ~vould not appear to cause him loss or damage. 

3. Same-Deception-Fraud-Principal and Agent-Ratification-Evidence. 
The title to the disputed land was in plaintiff, unless she is estopped by 

her acts respecting an agreement upon a line as incorporated in a deed 
made to a third party, Mrs. M., the latter of whom acted through her 
husband M., in its purchase. The evidence disclosed that M, and defend- 
ant agreed that a certain line should divide the locus in quo from the land 
to be couveyed by plaintiff to Mrs. M.; that the plaintiff was unaware of 
this agreement and took no part in it, and, further, was unaware a t  the 
time of the transaction that she owned the land now in dispute; that 
before she signed the deed to Mrs. M., M. told the plaintiff that he had 
agreed with defendant on a line between the two lots, and the agreement 
was referred to in the deed to his wife; that >I., ill his transactions with 

I the defendant, did not act as the agent of the plaintiff or represent her: 
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Held, there mas no element of an equitable estoppel against plaintiff's 
claiming the land; (1) there was no evidence of any loss by defendant 
arising from the acts complained o f :  (2) &I. and defendant attempted to 
change a line and not to determine upon and settle a disputed one; (3)  
there was not the element of intentional deception or fraud or conduct 
calculated to mislead defendant to his prejudice, indicated by the evidence 
as to plaintiff's acts, or any eridence of ratification by plaintiff of the 
acts of M. The principle of equitable estoppel discussed by WALKER, J. 

4. Evidence-Nonsuit-Defendant's Evidence. 
Evidence introduced by defendant ean not be considered for him on his 

motion to nonsuit the plaintiff upon the evidence, and it was rerersible 
error for the trial judge to permit defendant to introduce a deed pertinent 
to the inquiry during the taking of plaintiff's testimony and consider it in 
granting defendant's motion. 

(360) APPEAL from F e ~ q u ~ o n ,  J., a t  September Term, 1910, of WAE- 
REN. 

Action for the recovery of land. Defendant denied the plaintiff's 
ownership and set up an equitable estoppel, by which he says that, if 
he had not title to the land in  dispute, he acquired i t  by the conduct of 
tlie plaintiff with reference to the location of a line between the said 
land which is claimed by him and that sold by plaintiff to Mrs. Mamie 
E. Miles. The defendant contended that the line between the disputed 
lot and the property sold was curved, extending from the southeast cor- 
ner of the Presbyterian Church lot (a t  A on the map) to the northeast 
corner of the old peach orchard (A, B, C, on the map), and that when 
plaintiff sold to Mrs. Miles, the husband of the latter, T. J. Miles, act- 
ing for his wife, agreed with him that the line of division between the 
two lots should be straightened, so that the line would extend i n  a straight 

course from D to C. The deed from plaintiff to Mrs. Miles was 
(362) made accordingly. Plaintiff was not present when T. J. Miles 

and defendant agreed upon the line, but she testified that T. J. 
Miles told her before she signed the deed, "that he had trad~ed with de- 
fendant and agreed on a line between the lots, and that such new line 
was inserted in  the deed," which contains the following clause: "Said 
northern line beginning at the northeast corner of the orchard and run- 
ning north 78% west 308 feet 4 inches to the Presbyterian Church 
lot, is an agreed line by all parties interested. I11 the presence of." 
Plaintiff, in  her own behalf, testified: "My aunt, Mrs. Heptinstall, 
died 12 December, 1909. Miss Person died in February following. I 
made sale to Mr. Miles about a month after her death. I paid Miss 
Blow the $1,000 provided in my aunt's will. I had no comnlu- 
nication, written or oral, with defendant and did not authorize Mr. 

' Miles to represent me in any transactions with him. When I aent  to 
Littleton to attend the sale of personal property of my a n t ' s  estate, I 
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had already bargained with Mr. Miles, but the papers had not been 
executed. There had been no controversy between defendant and my- 
self respecting the ownership of property, and at the time I executed 
the deed to Nrs. Miles I had not learned that the property I am now 
suing for was embraced i n  the will, and was mine. I understood from 
Mr. Miles when I signed the deed that at  an interview between him and 
defendant, at  which I was not present, he had made a trade with the 
defendant, letting him hare a few feet of land a t  the rear of the lot I 
sold him for a given number of feet claimed by the defendant at the 
front. I was leaving Littleton on the night train and signed the deed 
that night without reading it, but supposed i t  was all the same. I did 
not understand that I was signing away any rights except to the land 
I was selling Mr. Miles. I did not know that I had any more land than 

' I was selling Mr. Miles. X r .  Miles sent me a bill for surveying the 
land and I paid it. I have not sold the lot T am now suing for. I 
was asked by Mr. Miles to go out there that morning. I went and 
stayed a little while and left for the house where the sale was going on. 
I did not send for the surveyor. I did not understand that I had any- 

thing to do with the running or fixing any line. My trade was 
(363) made with Mr. Miles before that time. Mr. Miles afterwards 

sent me the surveyor's bill and I paid it. I had heard in  my 
aunt's lifetime that she had been defrauded out of the lot now in suit. 
She was easy to influence and would not contend for her rights. Mr. 
Miles told me before I signed the deed that he had traded with the de- 
fendant and agreed on a line between the lots and that such agreed 
line was inserted in  the deed, as now shown to the court." 

T. 5. Miles, witness for the plaintiff, testified: "I traded with Miss 
Boddie, plaintiff, by letter before any lines were established. She was 
i n  Littleton soon after Mrs. Heptinstall's death at  a sale of the personal 
property of the estate. I think I took the deed from her before she 
left. I arranged to run line of the lot I was buying. Defendant was 
in  possession, claiming the lot now in  dispute, and I told him I was go- 
ing there next morning to run the line, and wanted him to come, and 
he did so. Mr. Picot and Mr. Newsom came with the defendant and 
talked for him. I was acting entirely for myself in  the matter and did 
not represent Miss Boddie. We found that a straight line continuing 
the Presbyterian Church line would strike the building already spoken 
of, and as the will called for the buildings with the house lot, we ran a 
diagonal line from the Presbyterian Church corner so as to strike the 
fence line north of the house. I agreed with the defendant that I 
would give him certain allowance of land at another point on the line 
if he would give me so many feet, 17 feet 4 inches, along the Presbyte- 
rian Church lot, running north, so as to make the line a square one in- 
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stead of diagonal across the now disputed lot. The plaintig was pres- 
ent when we mere running the line, a little while, and left. I do not 
think she spoke to the defendant at all. She had nothing to do with 
my arrangement with the defendant. I was acting entirely on my own 
account with him without any authority from plaintiff and without her 
knowledge. I did not undertake to act for her. I had the deed from her 
to my wife prepared and she executed it." (Defendant here intro- 
duced the deed from plaintiff to Mrs. Miles referred to by the 
witness, and read from description, "N. 78% W. 308 feet 4 (364) 
inches to corner of Presbyterian Church lot . . . is an  
agreed line by all parties interested." Plaintiff objected to the intro- 
duction of the deed during the taking of her testimony, and excepted 
to the admission of it by the court.) '(That clause in the deed was in- 
serted by.my direction. Defendant and I agreed on line and plaintiff 
had nothing to do with it. I had already bargained to buy the property 
I got. Plaintiff had nothing to do with the negotiation and did not 
authorize me to make any agreed line. She lived in Greensboro, and 
I don't know that she made any claim to the land now in  controversy. 
She was not present when the survey was made. There was some 
controversy between plaintiff and Nr.  Newsom. Halifax Street was 
not established until after Mr. Heptinstall's death. There was a 
path or driveway along there across his field in  his lifetime." There 
was evidence that John W. Heptinstall at  one time owned all the land 
and devised i t  by his will to his widow, Cornelia B. Heptinstall, who de- 
vised it to Mrs. Person for life, with remainder to the plaintiff. The 
life tenant died in  February, 1910, and plaintiff shortly thereafter con- 
tracted to sell that part of the land designed on the map as the "Hep- 
tinstall lot" to Mrs. Miles, and the deed to her was executed on 24 
March, 1910. 

At the close of the testimony introduced by the plaintiff, the de- 
fendant not having offered any except the deed5 the court ruled, "that 
the plaintiff was estopped to maintain her action by the recital i n  her 
deed to Mrs. Miles, to wit, 'that N. 78% W. 308 feet 4 inches to cor- 
ner of Presbyterian Church lot i s  an agreed line by all parties inter- 
ested. I n  the presence of,' and entered judgment of nonsuit.'' The 
plaintiff excepted and appealed. 

J .  H.  Kerr, S. G. Daniel, and T .  M.  Y i t tmam foo plaintiff. 
J.. M.  Picot and T.  T. Hicks for defendant. 

WALKER, J., after stating the case: There is no sufficient evidence 
i n  the case to show that the defendant owned any part of the land, 
and unless the alleged equitable estoppel can be established, the plain- 
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(365) tiff is entitled to recover the premises in dispute, provided the 
jury find that John W. Heptinstall was seized- of them at the 

time of his death, as by his will and that of his widow and devisee they 
have been vested in  the plaintiff. There was evidence tending to prove 
that he was the owner, which i t  is not necessary to set out. The ma- 
terial facts will be found in our statement of the case. 

The doctrine of equitable estoppel has been thoroughly discussed and 
settled by the courts. What seems to be the best thought upon the sub- 
ject may be thus expressed. Estoppel by misrepesentation, or equitable 
estoppel (which is estoppel i n  pais), grows out of such conduct of a 
party as absolutely precludes him, both at  law and in equity, from as- 
serting rights which might perhaps have otherwise existed, either of 
propeky, of cohtract, or of remedy, as against another person who in  
good faith relied upon such conduct, and has been led thereby to change 
his position for the worse, and who on his part acquires some corre- 
sponding right either by contract or of remedy. - This estoppel arises 
when any one, by his acts, representations, or admissions, or by his si- 
lence when he ought to speak out, intentionally or through culpable neg- 
ligence induces another to believe certain facts to exist, and such other 
rightfully relies and acts on such belief, so that he will be prejudiced if 
the former is permitted to deny the existence of such facts. I t  consists 
i n  holding for truth a representation acted upon, when the person who 
made it, or his privies, seek to deny its truth and to deprive the party 
who has acted upon i t  of the benefit obtained. 16 Cyc., 722. I t  is called 
equitable estoppel because i t  arises upon facts which render its ap- 
plication in  the protection of rights both equitable and just, but the doc- 
trine is recognized in the courts of common law, although a t  first ad- 
ministered as a branch of equity jurisprudence. Coke refers to it in  
his commentaries. "Touching estoppels, which is an excellent and 
curious kind of learning, i t  i s  to be observed that there be three kinds 
of estoppels, viz.: by matter of record, by mat te i  in writing, and by 
matter i n  pais." Coke Litt. 352a. I n  order to constitute an equitable 
estoppel, there must exist a false representation or concealment of ma- 

teriaI fact, with a knowledge, actual or constructive, of the truth; 
(366) the other party must have been without such knowledge, or, hav- 

ing the meam of knowledge of the real facts, must not have been 
culpably negligent in informing himself; i t  must have been idended or 
expected that the representation or concealment should be acted upon, 
and the party asserting the estoppel must have reasonably relied on i t  
or acted upon i t  to his prejudice. 16 Cyc., 722; Eaton's Equity, p. 169. 
I t  is a species of fraud which forms the basis of the doctrine, and to 
prevent its consummation is its object. What I knowingly induce my 
neighbor to regard as true is the truth as between us, if he has been 



Tu'. C.] S P R I N G  TERM, 1911. 

misled to his injury by my asseveration or conduct. Kirk v. Hamil ton,  
102 U.  S., 68; Light  Co. v. Gas Co., 99 Tenn., 371. Nr .  Eaton, in  his 
valuable treatise on Equity, a t  p. 169, states the constituent elements 
of a good equitable estoppel with fullness and accuracy, as follows: 

"1. Words or conduct by the party against whom the estoppel is al- 
leged, amounting to a misrepresentation or concealment of material 
facts. 

"2.  The party against whom the estoppel is alleged must have knowl- 
edge, either actual or implied, at  the time the representations were 
made, that they were untrue. 

"3. The truth respecting the representations so made must be un- 
known to the party claiming the benefit of the estoppel at the time they 
were made and at the time they were acted on by him. 

"4. The party estopped must intend, or expect that his conduct or 
representations will be acted on by the party asserting the estoppel, or 
by the public generally. 

"5. The representations or conduct must have been relied and acted 
on by the party claiming the benefit of the estoppel. 

('6. The party claiming the benefit of the estoppel must have so 
acted, because of such representations or conduct, that he would be prej- 
udiced if the first party be permitted to deny the truth thereof." TO 
the same effect are Bigelow on Estoppel ( 5  Ed.), p. 26; Minor and 
Wurts on Beal Property, sec. 1067, and note 13. 

But how is this principle of law, which was intended to pro- 
mote justice and fair dealing, applicable to the facts of this (367) 
case? We do not see. The plaintiff says that she did not know 
of her title to the land in controversy at  the time of the transaction be- 
tween Miles and the defendant. She was not present and was ignorant 
of their arrangement as to the line until told of i t  by Miles, when she 
executed the deed to his wife. The defendant has not lost anything, nor 
has he been prejudiced in  any degree by anything she said or did. He  
had nothing to lose, so far  as the testimony shows. The land was not 
his, but hers, and how he can claim that he has been wronged by losing 
any land which he did not have to lose, we are at  a loss to understand. 
How has he been damaged? His situation has not been changed for the 
worse. The parties were not even attempting to locate or settle the true 
position of a line which was in  doubt, but to change a known and 
crooked line by substituting a straight one for it, which could not be 
done by parol. Davidson ?;. Arledge, 88 N. C., 326 (S. c., 97 N. C.,  
172) ; Reed v. Schenck, 13 N. C., 415. The case does not fall within the 
rule as to lines run andl marked for the purpose of fixing the boundaries 
to be inserted in  a deed-the contemporaneous location of a line-for 
the case was not tried upon any such theory, but solely upon the idea of 
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an equitable estoppel, and, besides the defendant has shown no title to 
the locus i"il. quo, unless the plaintiff has in some way been estopped to 
deny it. I t  was not a question of settling a boundary, but one of es- 
toppel. The line was only established for the purpose of defining the 
boundaries of the land) which the plaintiff had contracted to convey $0 
Mrs. Miles. To estop the plaintiff by her conduct from asserting her 
legal rights to her property, there must have been intentional deception, 
or such gross or culpable negligence as to amount to constructive fraud. 
B r u n t  v. Virginia Coal Co., 93 U.  S., 326; H e m h a w  v. Bissell, 18 Wall., 
255. T. J .  Miles was not acting for the plaintiff, but for himself. He 
had no authority to act for her and she had nothing to do with the ar- 
rangement between him and the defendant. He  so testifies; and as 
plaintiff was nonsuited, this evidence niust be considered as true. I n  
what way, therefore, has she been guilty of any fraudulent corlduct? 

The line had been agreed upon and the transaction between 
(368) Miles and defendant closed before she was ever informed of the 

fact. I f  defendant had5 in  a legal sense, been misled to his in- 
jury, it was done before she knew of it, and what she said or did af- 
terwards had no influence upon him. It is  perfectly apparent that she 
did not intend to deceive the defendant, for she was utterly ignorant 
of her true title to the locus in, quo, and could not, therefore, have mis- 
represented anything to him in respect thereto. She knew no,thing about 
the line, whether i t  was at  one place or another, and was not particu- 
lar  as to its location. She merely supposed that the line had been fixed 
as the northern boundary of the land she was to convey to Mrs. Xiles, 
and ~vithout reference to any disputed boundary between the tract so to 
be conveyed and land claimed, but, as i t  turns out, not owned by the 
defendant. She could not have intended to mislead him and thereby 
cause him to change his position or to act prejudicially to himself upon 
what she said or did, because she was not aware of any facts or circurn- 
stances which would induce her to believe that such a result would fol- 
low any conduct of hers. She was innocent of any wrongdoing and did 
nothing which bears any resemblance, in the slightest degree, to an es- 
toppel, nor has the defendant been misled to his damage by any words 
or conduct of the plaintiff. Estis  v. Jackson, 111 N .  C., 145; Lovelaca 
v. Cn~penter, 115 N. C., 424. There must not only be fraud, or such 
culpable negligence as amounts to it in law, or a positive misrepresen- 
tation, but i t  must have been acted upon to the damage of the other 
party. "It is not enough that the representation has been barely acted, 
upon; if still no substantial prejudice would result by admitting the 
party who made i t  to contradict it, he will not be estopped." Bigelow 
on Estoppel ( 5  Ed.),  p. 644. "There can be no estoppel in  equity, or 
in  any principles of equity, unless the person who asks relief from 
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the rigor of the law is a purchaser in the large and liberal sense in  which 
the term includes all who have given value or changed their position 
for the worse in reliance on the act or declaration of others." Her- 
man on Estoppel, sec. 797. "If a man, whatever his real meaning may 
be, so conducts himself that a reasonable man would take his 
conduct to mean a certain representation of facts and that i t  (369) 
was a true representation, and the latter was induced to act upon 
it, i n  a particular way, and he with such belief does act in that way to 
his damage, the first is estopped from denying that the facts were as 
represented." Ibid., see. 759; Rainey v. Hines, 120 N. C., 376. I t  is 
said in Bispham on Equity (5 Ed.), see. 282: "Equitable estoppel, or 
estoppel by conduct, has i ts  foundation i n  the necessity of compelling 
the observance of good faith; because a man can not be prevented by 
his conduct from asserting a previous right, unless the assertion would 
be an act of bad faith towards a person who had subsequently acquired 
the right. I t  is the presence of this bad faith, either in the intention of 
the party or by reason of the result which would be produced if he were 
permitted to deny the truth of his statement, that distinguishes this 
species of estoppel from estoppel a t  common law." I t  is further said 
that the assertion of an untruth may operate to estop a party from sub- 
sequently setting up the truth, and it is not necessary that the assertion 
should be willful. I f  innocently or mistakenly made, and yet the other 
party relied on i t  and acted upon i t  in a way to prejudice him if the 
truth is now permitted to be asserted, the party making the statement 
will be estopped by it. Sections 283 to 292. We are not dealing now with 
any such supposed case, and i t  is not necessary to discuss it. The plain- 
tiff made no assertion or statement of fact which has misled the defend- 
ant. She has simply comeyed a part of her land1 to Mrs. Niles and 
fixed the northern line or boundary as set out in her deed, without hav- 
ing any transaction or communication with the defendant. I t  is, there- 
fore, nothing but just that she be allowed to stand upon her right and 
assert her real title to the disputed land. The reference in the deed to 
the "northern line" as having been agreed upon by the interested parties 
must be restricted in  its operation to her and Mrs. Miles-the only 
parties to the deed-and its effect, as to the defendant, is not extended 
beyond that produced by the other description in  the deed. I t  works no 
estoppel and can not be treated as a ratification. There is no room i n  
this case for the contention that i t  amounts to either of these, so 
as to give the defendant any right to the land which he did not (370) 
have before. I f  there is any estoppel, as between Mrs. Miles and 
the defendant, i t  could extend only to the small strips of land, one of 
which fell on his side of the line in straightening it, and for which he 
says that he gave up, in  exchange, the other small part of her side of the 
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line. But we have seen that the land alleged to have been thus ex- 
changed did not belong to the defendant, as f a r  as the case shows, and 
no conduct of Mrs. Miles, or her agent, could have the effect of impair- 
ing the plaintiff's right to her land. The court erred in  holding that the 
plaintiff was estopped by any representation or conduct of hers. 

The judge permitted, the defendant to introduce the deed to M h .  
Miles during the taking of plaintiff's testimony and then entered a non- 
suit upon it. This was irregular and should not have been allowed. The 
defendant's testimony could not be thus considered against the plaintiff 
in  passing upon a motion to nonsuit. H e  is not entitled to judgment of 
nonsuit based upon testimony introduced by himself. Brittairt v. West- 
hall, 135 N.  C., 492; Cotton v. R. R., 149 N. C., 227; &forton v. Lum-  
ber Go., 152 N.  C., 54. 

The nonsuit will be set aside and a new trial granted. 
Error. 

Cited: Yati l lo v. Lytle, 158 N. C., 95; Boddie v. Bond,  ib., 204; 
Caudle v. Caudle, 159 N.  C., 55 ; Ball-Thrash v. XcCormicF, 162 N .  C., 
473; Campbell v. Miller, 165 N.  C., 54; LeRoy v. Steamboat Go., ib., 
116; Daughtridge v. R. R., ib., 199; Hodges v. Wilson,  ib., 327; Pat- 
terson v. Franklin, 168 8. C., 78; Lloyd v. R. R., ib., 649; Hardware 
Co. v. Lewis, 173 N.  C., 295. 

D. F. WOOTEN v. JOHN L. BORDEN ET AL. 

(Filed 22 March, 1911.) 

Mortgagor and Mortgagee-Contracts-Private Sale-Purchaser-Purchase 
Price. 

One who purchases land at a certain price, on which there mas a mort- 
gage, at a private sale from the mortgagee, who cancels his mortgage and 
thus gives a clear title to the land, is required to pay the price agreed 
upon without reference to any agreement between the mortgagor and 
mortgagee as to what part of the difference between the amount of the 
mortgage and the purchase price each was to receive; and the fact in this 
case, that the mortgagee, who negotiated the sale, received $200 more 
than his mortgage debt, has no bearing upon the matter. 

(371) APPEAL by plaintiff from Justice, J., a t  January Special Term, 
1911, of LENOIR. 

The facts are sufficiently stated in  the opinion of the Court by Mr. 
Chief Jusjice Cla7-k. 

J .  R. Wooten  and Rouse & Land for plaintifl. 
Loft in,  Varser & Dawson for defendants. 

292 
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CLARK, C. J. The plaintiff testified that there was an agreement be- 
tween George Carter and the plaintiff by which Carter had authorized 
the plaintiff to sell the land at  a price by which he, Carter, would get 
$750, and pay off a judgment on the land for $125, and that he (Wooten) 
could keep the balance, $2,250 ; that thus authorized, he contracted with 
the defendant to sell him the land at  $3,125; that he made out the deed 
for the land, reciting that consideration, and talked the matter over with 
Borden and Carter; that a t  that interview Carter insisted on and ob- 
tained some further concessions as to the rent for that year (which is 
not material here), and thereupon Carter executed the deed and it was 
delivered to the defendant; that thereupon the defendant gave a check 
for the $125 judgment and $750 check to George Carter, but learning 
that the plaintiff's mortgage upon the land amounted to only $2,049, 
gave him a check only for that amount instead of the $2,250 which by 
virtue of the agreement with Carter the plaintiff was to receive. The 
plaintiff now claims the difference between the said $2,049 and $2,250, 
with interest thereon. 

Upon this evidence his Honor directed a nonsuit to be entered. I n  
this there was error. The evidence must be taken most strongly in favor 
of the plaintiff. According to that evidence, the money consideration 
to be paid by the defendant was $3,125. The plaintiff was the active 
party in  making the sale. As the deed was duly executed by Carter and 
delivered with the cancellation of the mortgage, i t  was incumbent upon 
the defendant to pay over the entire $3,125. I t  was no concern 
of the defendant how Carter and the plaintiff should divide the (372) 
proceeds bet~leen them. As between Carter and the plaintiff, the 
mortgage due the plaintiff was only $2,049, but according to plaintiff's 
evidence, which upon this motion must be taken as true, Carter agreed 
that the plaintiff should have $2,250 out of the proceeds of the sale. I t  
is probable that the $201 above the amount of the mortgage was al- 
lowed the plaintiff by Carter for his services in making the sale. But 
however that may be, the testimony of the plaintiff is that Carter agreed 
that the plaintiff should have $2,250 and that he himself would be con- 
tent with $750. The plaintiff testifies that he told the diefendant that 
he was to have $2,250 out of the transaction under his agreement with 
Carter. The distribution of the purchase money was a matter between 
Carter and the plaintiff which in no wise concerns the defendant, who 
does not deny that he agreed to pay $3,125 for the land, of which $201 
is still unpaid. 

When the case goes back, the defendant, out of abundant caution, can, 
if he desires, have George Carter made a party to the action. 

The judgment of nonsuit must be set aside. 
Reversed. 
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C .  W. GRIFFIN v. J. E. LANE. 

(Filed 22 March, 1911.) 

Wills-Devises-Conditions-Age-Survivors-Limitations-Fee Simple. 
A devise of land mas to the daughters of the testator, to be divided 

off and set apart to each upon her attaining 21 years of age, with a 
proviso "that if any one or more of my daughters die before reaching 
that age without heir or heirs, such share or shares to be divided among 
my surviving daughters." A codicil to the will provided: "Should any 
one or more of my daughters die without bearing child o r  children, the 
portion of property left by her shall go to her surviving sisters": Held, 
the only restriction upon a daughter to make a ralid fee-simple con- 
veyance of her land devised was that she must have attained the age of 21. 

(373)  APPEAL by plaintiff from Ferguson, J., at Spring Term, 1910, of 
PERQUINAN~ 

The facts are sufficiently stated in the opinion of the Court by NT. 
Chief Justice Clark. 

Charles Whedbee for plaintiff. 
nr. 7". Shannonhouse and J .  S. XcNeider  for defendant. 

CLARK, C. J. I n  1867 John Skinner died, leaving a will by dhich 
he devised all his property, of which the land in question is a part, to 
his five daughters, to be divided off and set apart to each as she should 
arrive at  the age of 21, with a proviso that if any one or more of his 
daughters died before attaining the age of 21 and without, heir or heirs, 
he gave such share or shares to be divided aniong his surviving daugh- 
ters. I n  ?" codicil he provided: ('Should any one or more of my daugh- 
ters die wif&ut bearing child or children, the portion of property left 
by her shall go to her surviving sisters." 

Each of the daughters reached the age of 21, and thereupon became 
vested with the absolute right to her share in  fee simple, subject only 
to the provision in  the codicil. That provision provides only for the 
restriction 'as to the property of any daughter "left by her" and when 
she shall die without bearing child or children. Martha, one of said 
daughters, contracted to convey the land in question to the defendant 
upon payment of the purchase money named. She tendered a fee- 
simple deed, and the only objection raised by the defendant to the title 
is on the ground of the restriction in  the codicil. That provision, how- 
ever, is no restriction upon the alienation by either daughter after ar- 
riving at  21 years of age. I t  merely provides that as to any daughter 
who should die, without bearing 8 child or children, the property left 
by her should go to her surviving sisters. Martha, therefore, had the 
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full right to use, dispose of, o r  convey away the property, and could con- 
vey a fee simple to the defendant. Herring v. Williams, 153 N. C., 238. 

Upon the case agreed judgment should have been entered in favor of 
the plaintiff. 

Reversed. 

JAMES B. ELKINS v. SAMUEL SEIGLER, JR. 

(Filed 22 March, 1911.) 

I. Wills-Devises-Limitations-C~nditions-Surviving Children-Deeds and 
Conveyances-Title-Defeasance. 

Under a devise of a life estate in lands, with limitation over to L., and 
to "the child or children of her body," with proviso if L. "dies without 
leaving any children, then, and in no other case, to my lawful heirs," the 
fee simple rests in L., defeasible upon her dying without leaving a child, 
and L. can not execute a good deed in fee simple. 

2. Deeds and Conveyances-Purchaser-Doubtful Title. 
d purchaser of lands is not required to accept a doubtful title. 

APPEAL by plaintiff from Peebles, J., a t  January Term, 1911, of NEW 
NANOVER. 

The facts are sufficiently stated in  the opinion of the Court by Mr. 
Chief Justice Clark. 

8. 1V. Empie for plaintiff. 
No counsel for defendhnt. 

CLARK, C. J. This is an action submitted without controversy under 
Revisal, 803, to obtain the construction of the following item in  the 
will of Mary W. Freeman: "I give and devise to my friend, Louis 
Chapman, for the term of his natural life, and after his death to Louisa 
Jones, and to the child or children of her body, forever: Provided, if 
the said Louisa Jones dies without leaving any children, then, and in no 
other case, to niy lawful heirs, all my real estate," etc., etc. 

Mary W. Freeman died 3 November, 1894, and Louis Chapman died 
in 1901. Louisa Jones at  the death of Mazy Freeman was single. I n  
November, 1894, she married James B. Elkins and has never had any 
children. She contracted to deliver to the defendant a fee-simple deed 
for the land in  question in consideration of the sum of $600. She has 
tendered a fee-simple deed in warranty. The defendant declined to ac- 
cept the deed and pay the purchase money, on the ground that the plain- 
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tiff could not execute a good deed in fee simple. His  Honor 
(375) properly so held, and rendered judgment against the plaintiff. 

The point here presented was decided in  Whitjield v. Garris, 
131 N. C., 148, and on rehearing was reaffirmed in an opinion by 
Walker, J., with a wealth of authority and force of reasoning which 
leaves nothing to be aclded. 134 N. C., 24. I t  was held that such devise 
vests a fee simple in the devisee, defeasible upon her dying without leav- 
ing a child. This case has been cited and approved, Cheek v. Walker, 
138 N.  C., 449 ; Anderson .c. Willcins, 142 N.  C., 161; Harrell v. Hagan, 
147 N .  C., 113; Dawson v. Ennett, 151 N.  C., 545. 

I t  is true, as contended by the plaintiff, that if Louisa Elkins had 
children living a t  the death of the testator she and the children would 
have taken as tenants in common, and that if she had no children at 
that time she would have taken a fee simple (Sil1ima.i~. 2;. Whitalcer, 119 
N. C., 89), as plaintiff's counsel contends. But his argument leaves out 
of consideration a material fact, that under the terms of this will it is a 
fee simple defeasible if said Louisa should die without leaving a child. 
A purchaser is never required to accept a doubtful title. Batchelor v. 
Macon,, 67 N.  C., 181. 

Affirmed. 

Cited: Bullock v. Oil Co., 165 N.  C., 68; Rees v. Williams, ib., 208. 

H. E. BONITZ v. BOARD O F  TRUSTEES O F  AHOSKIE SCHOOL 
DISTRICT, No. 11. 

(Filed 22 March, 1911.) 

1. Schools-Races-Discrimination-Constitutional Law-Provisions Manda- 
tory. 

The constitutional provisions for a uniform system of public schools, 
and that the children of the white and colored races shall be taught in 
separate schools without "discrimination in favor of or to the prejudice 
of either race," are mandatory, and may be disregarded neither by legis- 
latures nor officials charged with the duty of administering a given law. 
Constitution of N. C., Art. XIV, see. 2. 

2. Same. 
An act of the Legislature designating a certain boundary "as a school 

district for the white race," requiring by construction that the funds to 
be raised under its provisions shall exclusively apply to the white schools 
within its boundary and the additional facilities afforded shall only be 
enjoyed by the white children attending the schools, is unconstitutional. 
Constitution of PIT. C., Art. XIV, see. 2. 
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3. Legislative Acts-Courts-Interpretation-Constitutional Law. 
Courts will not adjudge an act of the Legislature invalid unless its 

violation of the Constitution is, in their judgment, clear, complete, and 
unmistakable. 

4. Same. 
Between two permissible interpretations of a statute with reference to 

the Constitution, the one should always be adopted which upholds the 
law. 

5. Same-Schools-Taxation-Bond Issues-Races-Discrimination. 
When a legislative enactment clearly indicates that its controlling pur- 

pose and, in several places, i ts expressed intent is to establish a special 
taxing district for the purpose, by an increase of taxation and an issue 
of bonds, of affording additional school facilities within the prescribed 
district, the beneficent purpose of the act mill not be frustrated because, 
in one of the sections, it is designated as  a "school district for the white 
race." 

6. Same-Application of Funds. 
Chapter 210, Laws 1909, entitled an act  to incorporate a certain school 

district and allow i t  to vote on a special tax for schools and to issue bonds, 
in the body of the act clearly defined the boundaries of the district, pro- 
vided for taking a vote upon the questions of special taxation and the 
issuance of the bonds and for the application of the moneys derived to 
the building and equipping of suitable buildings, and "for such other 
purposes as  the trustees may order"; also, that the amounts coming 
from the special tax shall be paid by the proper officers to the board of 
trustees, to be by them used "for the benefit of the public schools of the 
district." The questions of taxation and bonds were duly acted on and 
approved by the people of the district: Held, (1)  a designation in one of 
the sections of the act that  the district was "for the white race" should 
be disregarded, and the constitutionality of the ac t  upheld; ( 2 )  upon the 
facts in this case there is nothing to show that the proceeds of the bond 
issue, or the portion involved, may not be applied a s  directed by the act. 

APPEAL f r o m  HERTFORD, heard  o n  case agreed, b y  consent, be- (377) 
fore  J. S. Adams, J., 1 3  February ,  1911, a t  Warrenton.  

T h e  facts  s ta ted i n  the  case on  appeal  a r e  a s  follows: 
1. T h e  General Assembly of N o r t h  Carol ina a t  i ts  session of 1909 

passed a n  a c t  entitled "An act  to  incorporate Ahoskie School Distr ic t  
a n d  allow i t  to  vote on  a special t ax  f o r  schools and  issue bonds," which 
i s  chapter  210 of the  P r i v a t e  Laws of 1909. 

2. T h a t  o n  4 May,  1909, a n  election mas held i n  said school dis t r ic t  
as provided f o r  i n  said act, and  t h e  question "For  School Tax" a n d  
'(Against School Tax" was  submitted to  t h e  qualified voters of said 
school district, as  directed by sa id  act, and  a t  said election a major i ty  of 
t h e  qualified voters of said dis t r ic t  voted "For School Tax." T h e  re- 
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sult of said election was duly declared as directed by the provisions of 
said act. 

3. That a t  said, election the question of issuing bonds under the pro- 
visions of said act was also submitted to the qualified voters of Ahoskie 
Graded-school District. 

4. That said election was held and conducted as provided for in  said 
act, and a majority of the qualified voters of said district voted ballots 
with the word "Approved" written or  printed thereon. 

5 .  That the result of said election was declared and certified as re- 
quired by said act. 

6. That thereafter the bonds of said district were duly issued and 
executed, as provided for in  said act, to the amount of $8,000, and are 
now under the control of said board of trustees. 

7. That on ---- day of June, 1910, said board of trustees contracted 
with said H. E. Bonitz to construct and build in said school district 
a t  Ahoskie a graded-school building at  a cost of about $8,000, for which 
said Bonitz agreed to accept in  part payment a portion of said bonds, 
provided they mere valid and binding. 

8. That said Bonitz has nearly completed said buildling, and is de- 
manding of said trustees payment for his said work, but declines to ac- 
cept any of said bonds, as he is advised and believes that they are not 
valid and binding, for t h ~  reason that said act is unconstitutional and 

void, but that he is willing to accept a portion of said bonds in  part 
(378) payment of his said work, provided the court decides that said 

act is constitutional and said bonds are valid and binding. 
9. The defendants are ready, willing, and able to deliver to plaintiff 

$4,000 of said bonds in part payment of his said work under their con- 
tract. 

10. That none of the admissions herein contained are in any wise to 
affect either party or to be regarded as made except for the purpose of 
this submission of this controversy. 

11. The questions submitted to the court upon this case are as follows: 
First. I s  said act, chapter 210 of the Private Laws of 1909, consti- 

tutional ? 
Second. Are said bonds issued under said act, as therein directed, 

valid and binding? 
I f  said questions are answered1 in the affirmative, then judgment shall 

be rendered that said bonds are valid and binding, and that the plain- 
tiff is compelled to accept a portion of said bonds in  part payment of 
his contract price for erecting said school building when tendered! by 
said board of trustees. I f  answered in the negative, then judgment is 
to be rendered that the plaintiff i s  not bound to accept any part of said 
bonds in  payment of his contract. 
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On these facts, the court, being of opinion that the act was uncon- 
stitutional and the bonds were void, gave judgment for plaintiff, and 
defendant excepted and appealed. 

F. W .  Bonitz for plaintiff. 
Winborne & Wifibonze for defendant. 

HOKE, J. The Constitution of this State, Art. IX, see. 2, in pro- 
viding for a "uniform system of public schools wherein tuition shall be 
free of charge to all the children of the State between the ages of 6 and 
21 years," contains the requirement, "That the children of the white 
race and the children of the colored race shall be taught in separate 
schools," and further, ('but there shall be no discrimination in favor of 
or to the prejudice of either race." I n  numerous and well-con- 
sidered decisions this Court has held that these provisions of our (379) 
Constitution, i n  regard to the two races, are mandatory, and may 
be disregarded neither by legislatures nor by officials charged with the 
duty of administering a given law. Smith v. School Trustees, 141 N .  C., 
143-159; Lowery v. School Trustees, 140 N.  C., 33; Puitt v. Comrs., 
94 N .  C., 709; Riggsbee v. Durham, 94 N.  C., 800. I f ,  therefore, the 
act in  question here, in designating a certain boundary as a "school dis- 
trict for the white race," can only be construed as requiring that the 
funds to be raised under its provisions should be applied exclusively to 
the white schools within such boundary and the additional facilities af- 
forded only enjoyed by the white children attending such schools, it 
would be clearly unconstitutional; but, in  our opinion, such is not the 
necessary nor proper construction of the act. I t  is a well-recognized 
principle of statutory construction that "A court will not adjudge an 
act of the Legislature invalid unless its violation of the Constitution :s 
in  their judgment, clear, complete, and unmistakable." Black Court 
Law, p. 61. And that as between two permissible interpretations, that 
should always be adopted which will uphold the law. "That con'struc- 
tion of a statute should be adopted .which, without doing violence to the 
fair  meaning of the words used, brings it into harmony with the Con- 
stitution." Supervisors v. Rrogden, 112 U.  s., 261. 

I n  Black on Interpretation of Laws, p. 93, i t  is said: "Every act of 
the Legislature is presumed to be valid and constitutional until the con- 
trary is shown. A11 doubts are resolved in favor of the validiity of the 
act. I f  i t  is fairly and reasonably opep to more than one construction, 
that construction will be adopted which will reconcile the statute with 
the Constitution and avoid the consequence of unconstitutionality." And 
again, in same work, pp. 93 and 94: '(Hence i t  follows that the courts 
will not so construe the law as to make i t  conflict with the Constitution, 
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but will rather put such an interpretation upon it as will avoid conflict 
with the Constitution and give i t  full force and effect, if this can be done 
without extravagance. I f  there is doubt or uncertainty as to the mean- 
ing of the Legislature, if the words or provisions of the statute are ob- 

scure or if the enactment is fairly susceptible of two or more con- 
(380) structions, that interpretation will be adopted which mill avoid 

the effect of unconstitutionality, even though i t  may be neces- 
sary, for this purpose, to disregard the more usual or apparent import 
of the language employed." These principles were fully approved and 
applied in  Lowery's cue,  supra, in which an act to establish a graded 
school for the town of Kernersville was upheld and the officials re- 
quired to afford equal facilities thereunder for both races, though in  
several features of the act indication was given that only white chil- 
dren were to be provided for ;  these last being rejected because in con- 
flict with the constitutional provision, and the officials were directed to 
organize and administer the school in accordance with the valid portions 
of the law. I n  that case and on the question we are now discussing, it 
was held as follows : 

"9. I n  executing the law, the defendants shall not discriminate against 
either race, but shall afford to each equal facilities. I t  is not intended 
by this that the taxes are to be apportioned between the races per capita, 
but that the school term shall be of the same length during the school 
year, and that a sufficient number of competent teachers shall be em- 
ployed at such prices as the board may deem proper. Dictum in Hooker 
v. Greenville, 130 N. C., 473, disapproved. 

"10. I f  the defendant board or its successor shall refuse to establish 
and maintain the school upon a constitutional basis and i n  accordance 
with the constitutional provisions, the courts have power, by the writ of 
mandamus, to compel them to do so. 

"11. The two essential principles underlying the establishment and 
maintenance of the public school system of this State are:  First, the 
two races must be taught in separate schools, and, second, there must 
be no discrimination for or against either race. Keeping them in view, 
the matter of administration is left to the Legislature and the various 
officers, boards, etc., appointed for that purpose." 

The act before us (chapter 210, Laws 1909) is entitled "An act to 
incorporate the Ahoskie School District and allow i t  to vote on a special 
tax for schools and to issue bonds," and in the body of the act i t  is 

diesignated as "Ahoskie School District, No. 11." Then follorvs 
(381) a description of the district by clearly defined boundaries, desig- 

nating i t  as "a school district for the white race." Elaborate and 
specific provisions are then made for taking a vote of the district 
on the question of a special tax, and a separate and distinct pro- 
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vision for taking the sense of the voters as to the issue of bonds. 
Both of these provisions have been acted on, the tax voted and the 
bond issue approved. Section 9 provides, "That the money arising 
from the sale of bonds shall be used for purchasing a site and erect- . 
ing suitable buildings and in  furnishing necessary equipment for 
a graded school in such district," . . . "and for such other school 
purposes as the trustees may order." Sections 3 and 15 provide, "That 
all public school funds derived from the State and county, together 
with the amounts coming from the special tax above provided for, shall 
be, by the proper officers, paid to the board of trustees as herein pro- 
vided for, and shall by them be used for the benefit of the sclzools of said 
district." A perusal of the act gives clear indication that its control- 
ling purpose and, in  several places, its expressed intent is to establish 
a special taxing district for the purpose, by an increase of taxation and 
issue of bonds, of affording additional educational facilities within the 
prescribed district, legislation directly approved and sustained in  Smi th  
v. Trustees, 141 N. C., supya, and in  P e r y  v. Comrs., 148 N.  C., 521, and 
this beneficent purpose should not be frustrated because, in  one of the 
sections, i t  i s  designated as a "school district for the white race." I n  
view of the authorities cited and the principles upon which they rest, 
the correct construction of the statute is to uphold it in  its principal 
purpose and declare, as we do, that, disregarding this special feature of 
the act, contrary, as i t  is, to our Constitution, the money raised by taxa- 
tion and by the issue and sale of bonds shall constitute a fund applicable 
to the school work of the district, to be administered according to law 
and having full regard to the constitutional provisions bearing upon it. 
Speaking to this question, the proper administration of a school fund, 
i n  Smith v. School Trustees, supra, the Court, after quoting with ap- 
proval from Lowery's case, supra, said: ",4nd from this i t  fol- 
lows that the discretion conferred upon the defendants by the (382) 
terms of section 12 is by no means an arbitrary one, but the same 
must be used as directed and required by the Constitution and in  the 
light of the above decision. There are no facts or data given by which 
the Court niay determine whether the contemplated expenditure is o r  
is not an unequal and unlawful disbursement of the school funds. The 
defendants in their sworn answer aver that they have no desire or intent 
but to administer their trust in accordance with the law of the land. and 
i t  is right that we should act upon this statement till the contrary is 
made to appear by proceedings duly entered. . . . I f  defendants, 
contrary to their avowed purpose, shall endeavor to exercise the author- 
i ty conferred upon them with 'an evil eye and unequal hand' so as to 
practically make unjust discrimination between the races in the school 
facilities afforded, i t  is open to the parties who may be interested in  the  
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question, by proper action, to correct the abuse and enforce compliance 
with the law." The proper application of this fund, however, is not 
now before us, except to say that, so f a r  as the facts now appear there 
is nothing to show that the proceeds of the bond issue, or in  any event 
the portion thereof involved in  this suit, may not be applied as directed 
by the act. The only question presented on this appeal is on the validity 
af  the bonds, and, being of opinion, for the reason stated, that the pro- 
posed issue is lawful, we hold that the   la in tiff is not justified in refus- 
ing to accept the bonds, and that on the case agreed judgment skould 
be entered for the defendant. 

' 

Reversed. 

Cited: Wdlianzs a. Bradford, 158 N. C., 39, 42. 

(383)  
B. F. WYNN AND WIFE v. ROBERT BULLOCK. 

(Filed 22 March, 1911.) 

1. Reference-Exceptions-Acquiescence. 
Upon a judgment establishing the right of one of the contesting parties 

as a tenant in common of lands, an exception to the order of refereuce 
of the cause to the clerk to take and state an account of the rents and 
profits, with a demand for a jury trial, comes too late, as by not except- 
ing at  the time of the order the party is deemed to have acquiesced 
therein. 

2. Reference-Evidence-Judgment-Appeal and Error. 
Exceptions to the findings of fact by a referee, with evidence to sup- 

pork them, approved by the trial judge, are not reviewable on appeal. 

APPEAL from Peebles, J., at December Term, 1910, of MARTIN. 
Appeal by defendant from an order confirming the report of a referee. 

Nartin & C&che~  and Winston & Matthews for plaintiff. 
A. R. Dunning f o r  defendant. 

BROWN, J. This is a petition for partition in  which defendant pleaded 
sole seizin. The defendant was adjudged to be a tenant in  comnlon 
with the feme plaintiff. 

The presiding judge rendered judgment establishing the feme plain- 
tiff's title to an undivided half interest in the land and referred the 
cause to the clerk to take and state an account of the rents and profits. 
Upon the coming in  of the report the defendant filed exceptions and 
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demanded a j u r y  t r ia l .  T h e  court overruled h i s  exceptions a n d  con- 
firmed the  report.  

W e  a r e  unable to  find i n  the record a n  exception noted a t  t h e  t ime t o  
o rder  of reference m a d e  a t  March  Term, 1910. I n  t h e  absence of such 
exception t h e  defendant  i s  taken to have acquiesced i n  the  o rder  a n d  is 
no t  entitled to  a jury trial. Drille~ Co. v. Worth, 117 N.  C., 520; 
Roughton v. Sawyer, 144 N. C., 766. 

T h e  other  exceptions relate to  findings of fact.  A s  they were adopted 
a n d  approved by t h e  Superior  Court  a n d  t h e r e  is evidence t o  support  
them, me cannot  review them. 

T h e  conclusion of l aw and  judgment necessarily follows f r o m  the  
finding of facts. T h e  judgment is 

Affi~med.  

Cited: Miller v. Latta, 172 N.  C., 499. 

HELEN L. MAGUIRE v. S. A. L. RAILROAD. 

(Filed 22 March, 1911.) 

1. Railroads-Negligent Burning-Right of Way-Combustible Material- . 
Causa Causans-Burden of Proof. 

To recover damages of a railroad company for  carelessly and negli- 
gently communicating fire to its right of way which spread to and 
burned plaintiff's lands, the burden of proof is on plaintiff to  show that  
defendant negligently permitted combustible matter to accumulate on its 
right of way and that  defendant communicated fire from its engine to its 
foul right of way and from thence i t  was communicated to plaintiff's 
land and caused the injury. 

2. Railroads-Negligence-Right of Way-Foul Condition-Fire-Duties. 
I t  is only the duty of a railroad company with respect to its right of 

way to keep its roadbed and track and a reasonable distance on its right 
of way clear of such substances as are liable to be ignited by sparks 
or cinders from its engine. 

3. Same-Evidence-Nonsuit. 
In  a n  action for damages to plaintiff's land alleged to have been caused 

by fire communicated to its foul right of way and from thence to plain- 
tiff's land, there was evidence tending to show that  when first discovered 
the fire was burning down the county road, off the right of way, and 100 
yards from the railroad; that on the right of way, which had been 
burned over, from 30 to 50 feet from the track, there were "chunks" 
smoking a s  if they had just been burned, with no evidence to indicate the 
character of the "chunks," or that they constituted combustible material, 
and nothing to indicate that  the fire originated there: Held, evidence 
insufficient, and a judgment of nonsuit upon defendant's motion should 
have been allowed. 
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4. Same-Causa Causans. 
For the plaintiff to recover damages by fire communicated to his land 

alleged by reason of the foul condition of defendant's right of way, the 
mere fact that the defendant's engine passed more than two hours before 
a fire was discovered off the right of way is insufficient evidence to be 
submitted to the jury upon the question of whether the defendant's engine 
had caused it, there being no evidence to show that a fire was not there 
before the engine passed or as to the character and direction of the 
wind, or that the engine was throwing sparks when it passed. 

5. Evidence-Conjecture-Nonsuit. 
When the evidence raises no more than a mere conjecture as to de- 

fendant's negligence, it is error to submit the case to the jury. 
CLARK, C. J., and HOKE, J., concur in the result. 

(385 )  APPEAL from Ferguson, J., at August Term, 1910, of HALIFAX. 
Action to recover damages for setting fire to and burning plain- 

tiff's land. These issues were submitted : 
1. Was the land of the plaintiff damaged by a fire set out by the 

negligence of the defendant, as alleged in the complaint? Answer: Yes. 
Then followed issue as to damage. 
From a judgment for plaintiff defendant appealed. 

iVo counsel for plaintiff. 
Mu,rray Allen f o r  defendant. 

BROWN, J. The plaintiff alleges that the right of way of defendant 
was in a very foul condition, and that on a certain day in  December, 
1909, the defendant negligently and carelessly communicated fire to its 
right of way, which spread to and burned plaintiff's lands. 

The assignments of error present the question as to the sufficiency of 
the evidence upon the first issue. 

The plaintiff's witness, C. K. Harvell, testified that he passed the 
land in question between half-past 7 and 8 o'clock on the morning of the 
fire and noticed that the fire had burned up along the county road, which 
crosses the railroad at  that point, for a distance of 100 yards; that he 
saw effects of the fire 25 yards from the railroad and i t  mas still burn- 
ing i n  a reedy marsh; that the right of way a t  that time had been 
"burned off ." 

James Keeter, another witness, testified in behalf of plaintiff that he 
saw this land on the day of the fire; that "the right of way was burned 
off and on the right of may, 30, 40, or 50 feet from the track, were 
chunks smoking as if just burned"; that the fire was burning up the 

county road. There was also evidence to the effect that the trees 
(386) on plaintiff's land were burned worse on the side toward the rail- 
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road than on the opposite side. This, together with an admission by 
the defendant that one of its trains passed this point between 5 and 
5 :30 o'clock on the morning the fire was alleged to have occurred, con- 
stitute all the evidence offered by plaintiff upon the first issue. 

The plaintiff certainly derived no support from the defendant's evi- 
dence, which offered the evidence of its section foreman to show that 
the right of way was clean a t  the time of this fire, and introduced a num- 
ber of witnesses who testified that there was a fire in  these woods on 
Sunday morning, the time set out in  the complaint, and that there was 
only one fire in  there in the fall of 1909, when the fire is alleged to have 
occurred. These witnesses testified that the fire seen by them on Sun- 
day started a t  a point some distance from the railroad and burned to- 
wards the railroad. 

The burden rested upon the plaintiff to establish by competent evi- 
dence two facts alleged i n  her complaint: first, that the defendant negli- 
gently permitted combustible matter to accumulate on its right of way, 
and, second, that the defendant communicated fire from its engine to 
its foul right of way, which fire was thence communicated to the landis 
of the plaintiff. Measured by the standard fixed by the decisions of 
this Court, we think the plaintiff has failed to offer evidence sufficient 
to be submitted to the jury in support of either of these essential facts. 
Crenshaw v. St. Ry., 144 N. C., 321; 8. v. Vk.son, 63 N. C., 335; Young 
v. R. R., 116 N. C., 932. 

Applying this principle in an  action for injury resulting from fire 
alleged to have been negligently set out by a railroad, this Court says: 
'(Where plaintiff alleges that he has been injured by fire originating 
from sparks issued frlom defendant's locomotive, he must not only prove 
that the fire might have proceeded from the defendant's locomotive, but 
must show by reasonable affirmative evidence that i t  did so originate." 
I ce  Co. v. R. R., 122 N. C., 881; R. R. v. E h o m o n ,  101 Ga., 747. 

I n  support of the allegation that defendant's right of way 
was in  foul and negligent condition, plaintiff offered evidence (387) 
that the fire when discovered was burning down the county road, 
off the right of way and 100 yards from the railroad; that on the right 
of way, 30, 40, or 50 feet from the track, there were chunks smoking 
as if just burned, and the right of way was "burned OR.'' There was 
nothing in  the evidence to indicate the character of the "chunks." No  
evidence was offered to show that the fire originated at  the point where 
the chunks were burning, nor was there any evidence that they were of 
such an inflammable character as to constitute combustible material as 
that term is used in  describing the condition of a railroad right of way. 
The mere fact that the right of way had been burned off does not show 
that the defendant permitted combustible material to accumulate there- 
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on. I t  is only the duty of a railroad company to keep its roadbed and 
track and a reasonable distance on its right of way "clear of such sub- 
stances as are liable to be ignited by sparks or cinders from its engines." 
Black  v. R. R., 115 N. C., 667; McCoy  v. R. R., 142 N. C., 383. 

An examination of the cases in  which recovery has been sustained 
upon the ground that the defendant's right of way was in a foul and 
negligent condition mill show that there was evidence of an accumula- 
tion of combustible matter; that bushes had been cut down and allowed 
to remain on the right of way, and evidence of a similar character. 
Black  v. R. R., supra; Ximpson v. Lumber Go., 133 N.  C., 95; Liver- 
rnon v. R. R., 131 N. C., 527. 

The burden rested upon the plaintiff to show, not merely that the 
right of way was in a foul condition, but that the fire started on such 
foul right of way and was set out by the defendant's engine. I n  Black's 
case, supra, the following language was used in charging the jury: "You 
must first ascertain whether or not the fire was occasioned by fire or 
sparks from the engine. The burden of proof is on the plaintiff to show 
this. I f  the plaintiff has not shown it, that ends the case, and you should 
answer the first issue 'No.' I f  you find the fire was occasioned by fire 

or sparks from the engine, then you must go on further and in- 
(388) quire whether or not the defendant company has been negligent 

and whether or not the damage to the plaintiff has been proxi- 
mately caused by such negligence. If so, you should answer the first 
issue 'Yes.' " On appeal, this instruction mas approved. 

The question for our determination on the second branch of the case 
is this: I s  the admitted fact that an engine passed a point more than 
two hours before a fire was discovered sufficient evidence to be submitted 
to the jury in  support of an allegation that the fire was caused by the 
passing engine? I t  will be observed that the evidence does not show that 
the engine was throwing sparks when i t  passed this point two hours 
before. The evidence fails to show that no fire was there before the en- 
gine passed, and there is no evidence in  the record as to the character 
and direction of the wind. I n  our opinion, the evidence raises no more 
than the merest conjecture that this fire was set out by the defendant's 
engine, and his Honor erred in submitting it to the jury. I n  cases of 
this character there must be some evidence that connects the origin of 
the fire with sparks or cinders from the engine. Armstrong v. R. R., 
130 N. C., 64; see, also, Johnson v. R. R., 149 N. C., 581. 

I n  a similar case the Missouri Court of Appeals says: "The court 
was left entirely in .the dark as to how long the fire had been burning 
when the freight train passed that point. The burden of proof rested 
on the plaintiff to make out his case. There was no evidence to the 
effect that just before the passing of the defendant's engin:, :lo fire was 
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seen a t  that point by a person having an  opportunity to see it.  Nor was 
there any evidence that  immediately after the t ra in  passed the fire ap- 
peared~ on the track." Peck v.  R. R., 31 Mo. App., 123. 

There was every opportunity for this fire to have originated from 
some other source as  well as from defendant's engine. All that  can be 
reasonably said is  that  the fire may possibly have been set out by the 
engine, and i t  is  equally true that i t  may not. As was said in  Peffer 1%. 

R. R., 98 Mo. App., 291, i n  which the evidence that  the fire was set out 
by the defendant was much stronger than i n  the present case, 
"The t ru th  is i n  such doubt as that  to say one way or the other (389) 
i s  no more than guessing." 

I n  the view we take of this case, it  is unnecessary to consider defend- 
ant's exceptions to the judge's charge. We are of opinion that  the 
action should have been dismissed upon defendant's motion for  judg- 
ment of nonsuit. It is  so ordered. 

Reversed. 

CLARK, C. J., and HOKE, J., concur in  result. 

Cited: OZtman v. Wil l iams,  167 N. C., 313; McBee v. R. R., 171 
N. C.,  112; iddoore v. R. R., 173 N. C., 315, 318. 

W. C. KORKEGAY r. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 22 March, 1911.) 

1. Railroads-Negligence-Burning-Evidence-Nonsuit. 
In an action to recover damages for the destruction of plaintiff's resi- 

dence, alleged to hare been caused by fire communicated to the house, 
which was situated near the defendant's right of way, by sparks from 
defendant's passing engine, there was evidence tending to show that no 
fire was within the house which could have caused the damage; that 
plaintiff and his family, between midnight and 2 o'clock A. &I.. stood on 
his front porch and matched the defendant's train pass, and the engine 
was throwing sparks from its smokestack in. great quantities, with the 
wind blowing from that direction toward the house, which was enveloped 
by sparks; that soon after plaintiff and his family retired he was awak- 
ened by noises which proved to come from his burning house. which was 
completely destroyed, and that day broke about two hours after the fire 
was over. There was evidence in defendant's behalf tending to show that 
its engine was equipped with the best approved type of spark arrester in 
general use. and that no sparks were emitted from its engine: Hcld, ap- 
proving the rule that the evidence must be construed in the most favor- 
able light to the plaintiff, when a motion to nonsuit is made, that the 
plaintiff had made out a prima facie case, and was entitled to go to the 
jury upon the issue as to defendant's negligence. 

307 
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2. Instructions, How construed-correct as a Whole. 
The charge of the court to the jury must be considered a s  a whole and 

not disconnectedly, and each instruction must be construed with reference 
to  what preceded and followed i t ;  and when the charge a s  thus viewed 
is correct, detached portions thereof, even in themselves subject to criti- 
cism, do not constitute rerersible error. 

3. Same-Railroads-Negligence-Burning-Evidence. 
In an action against a railroad company to recover damages for burn- 

ing the plaintiff's house, alleged to have been negligently caused by 
sparks from the defendant's engine, the judge correctly instructed the 
jury, in substance, that  if the house caught fire from sparks which were 
emitted from the engine, i t  made out a p~.ima facie case of negligence, but 
they would not find against the defendant upon the issue if they con- 
cluded, after consideration of all  the proof, that  the defendant's engine 
had a spark arrester, not the best, but of approved make and in general 
use, and that the train was carefully handled, so that there was no negli- 
gence on the defendant's part. 

4. Evidence-Irrelevant Questions-Harmless Error. 
During the examination of the plaintiff in this case a n  inquiry by the 

court, 'You had a pretty big piazza, didn't you?" was held irrelevant 
and harmless, the action being to recover damages of the defendant rail- 
road company for negligently setting fire to  and destroying plaintiff's 
house by sparks from its locomotive. 

5. Same-Railroads-Burning. 
On the question of defendant's negligence in permitting sparks from 

its engine to set fire to and destroy plaintiff's house, the defendant's 
counsel asked a witness where the engineer mas when he last heard from 
him, and the question was excluded: Held, the inquiry was irrelevant, 
no other evidence appearing to make it  competent. 

APPEAL f r o m  C'ooke, J., a t  October Term, 1910, of WAYNE. 
Action to recover damages f o r  setting fire t o  plaintiff's house a n d  

destroying t h e  same a n d  a p a r t  of i t s  contents. S o  much  of the  plain- 
tiff's own testimony a s  i s  necessary t o  show t h e  origin of t h e  fire was 
a s  follows : 

"On 23 October, 1907, J o h n  H. Sparks'  show t ra in  was pulling ou t  
of Mount  Olive to  go to Clinton. I was ou t  on  m y  p h z z a  with my 

family,  viewing thb t r a i n  a s  it passed o u r  house. S p a r k s  i n  g r e a t  
(391) quantities were being emitted f r o m  the  smokestack of the  engine 

pul l ing t h a t  t r a i n  of cars. M y  house was  s i tuated on the east 
side of the  railroad, and  the course t h e  wind was blowing was f rom the 
northwest, coming directly across the  rai l road towards m y ' h o u s e  
a n d  conveying the sparks i n  g rea t  quantities over the  house a n d  a t  ran-  
dom, i t  seemed to me, everywhere else. T h a t  was somewhere between 
1 2  a n d  2 o'clock a t  night.  W e  went to  bed as  soon as  the t r a i n  passed. 
I went to  sleep; my wife roused me a n d  said there was a noise some- 
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where. On being aroused, I heard a noise of something breaking or 
something falling; I then went out in  the hall to get my gun, but did 
not get i t ;  on getting in  the hall and looking through the transom over 
the front door i t  looked very red, but I still heard the noise which seemed 
to be overhead,; I then opined the front door facing the railroad, and 
I saw the light from fire. I rushed out on the railroad right of way. 
The fire was burning on the roof of my house, and it' was falling in. 
I rushed in and told my wife the fire was burning the roof of the house, 
to get up at once, which she did. There was no evidence of fire any- 
where on the inside of the house, either downstairs or unstairs. There 
were two double chimneys to the house, containing six fireplaces, but 
there had been no fire in the house for two days. The kitchen was a t  
the rear of the house, a single room 10 x 12 feet and 9 foot pitch, and 
we had not cooked in the stove nor had any fire in  the kitchen since 6 
that morning. We had spent the entire day in the show grounds and in  
the shows. The house was consumed and (nearly) all the furniture. 
. . . There was no fire in  the kitchen when I first discovered it. The 
fire was confined to the front part of the roof of the main house. . . . 
I had not been asleep very long when fire broke out. Day broke about 
two hours after the fire was over. I t  appeared to be between 1 and 3 
o'clock when fire was first discovered." 

There was other evidence tending to show that the fire wasmused by 
sparks emitted from the smokestack of the defendant's locomotive en- 
gine. There also was evidence, on the part of the defendant, that the 
engine had a spark arrester in good condition and of the best approved 
type in common or general use, and that no sparks were .emitted from 
the engine as i t  passed near the plaintiff's house. The jury re- 
turned a aerdict for the plaintiff, and from the judgment thereon (392) 
the defendant appealed. 

J. D, Langston and W. T. Dortch for plaintiff. 
V'. C. ~Vonroe for defendant. 

WALKER, J., after stating the case: The defendant's motion for 
a nonsuit was properly overruled. There was sufficient evidence tend- 
ing to show that the fire was caused by sparks emitted from the defend- 
ant's engine. The plaintiff's own testimony, and there was more of the 
same kind, warranted the jury in  finding, as a fact, that the house was 
set on fire in  that way. If we construe the evidence in  the most favor- 
able light for the plaintiff, giving him the benefit of all legitimate and 
reasonable inferences to be drawn therefrom, as me are required to do 
(Cotton c. R. R., 149 N. C., 227; Preenzan v. Brown, 151 N. C., 
I l l ) ,  the evidence is quite as strong as that which was held sufficient in 
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Deppe v. R. R., 152 N. C., 80, a case much like this one in its facts and 
circumstances. 

When i t  is shown that the fire originated from sparks which came 
from the defendant's engine, the plaintiff made out a prima facie case, 
entitling him to have the issue as to negligence submitted to the jury, 
and they were justified in finding negligence unless they were satisfied, 
upon all the evidence in  the case, that, in  fact, there was no negligence, 
but that the defendant's engine was equipped with a proper spark arrester 
and had been operated in a careful or prudent manner. Williams c. 
R. R., 140 N. C., 623: Cox c. R. R., 149 N. C., 117. 

The charge of the court, when properly considered as a whole, was 
i n  accordance with the principles settled in the cases just cited. We are 
not permitted to select detached portions of the charge, even if in them- 
selves subject to criticism, and assign errors as to them, when, if con- 
sidered with the other portions of the charge, they are readily explained 
and the charge in its entirety appears to be correct. Each portion of 

the charge must be construed with reference to what precedes 
(393) and follows it. This rule is so plainly fa i r  and just, both to the 

judge and the parties, as to have commended itself to the courts, 
and i t  is the only reasonable one to adopt. 8. v. Ezum, 138 N. C., 599 ; 
S. v. Lewis, post, 632. I n  X. v. Exum, supra, Justice Hoke, approving 
the statement of the rule to be found in  Thom~son  on Trials. sec. 2407, 
savs: "It (the charge) is to be considered as a whole in the same con- - ,  
nected way in which i t  was given, and upon the presumption that the 
jury did not overlook any portion of it. If ,  when so construed, i t  pre- 
sents the law,fairly and correctly to the jury, i t  will afford no ground 
for reversing the judgment, though some of the expressions, when stand- 
ing alone, might be regarded as erroneous.'' Apply this rule to the 
charge of the court, and we think i t  will be gathered therefrom that his 
Honor substantially told the jury that if the house caught fire from 
marks which wer; emitted from- the defendant's engine. i t  made out 

u ,  

a p&ma facie case of negligence; but they would not find against the 
defendant upon the issue if they concluded, after consideration of all 
the proof, that the defendant's engine had a spark arrester-not the best, 
but bf approved make and in general use-and that the train was care- 
fully handled, so that there was no negligence on the defendant's part. 
The court did not say that the mere emission of sparks, even if they 
started the c~nflag~ation, would establish the liability of the defendant 
for the consequent damage, but the careless emission of sparks, whether 
they proceeded from a defective spark arrester or from the unskillful 
or negligent operation of the engine. Deppe v. R. R., 152 N. C., a t  
page 83. 

The plaintiff testified that he and his wife were sitting on the piazza 
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of his house when the train passed. He was describing the piazza, when 
the court inquired: "You had a pretty big piazza, didn't you?" No ob- 
jection was made to the remark at  the time but defendant afterwards as- 
signed it as error. The plaintiff contends that if the remark was injurious 
to the defendant, the objection came too late, and cites Al ley  v. Howell,  
141 N .  C., 113 ; S. v. T y s o n ,  133 N .  C., 692 ; but we need not consider this 
contention, as we are of the opinion that the inquiry, if not 
proper, was harmless. I t  was not relevant to the controversy in  (394) 
any way. What could the size or dimensions of the porch have 
to do with the negligence of the defendant or the question being tried? 
I t  was not prejudicial in any view that we can take of the case. The 
defendant's counsel asked a witness where the engineer was when he last 
heard from him, and the question was excluded. I t  does not appear 
that any effort had been made to procure the attendance of the engi- 
neer as a witness, by issuing a subpcena for him or by taking his deposi- 
tion. The inquiry as to his whereabouts was, therefore, irrelevant. For 
all that appears, the defendant could easily have had the benefit of the 
engineer's testimony if wanted. I t  was not proposed to show that he was 
dead, or that the defendant could not reach him with process or take 
his deposition. I f  that was the object, i t  should have been disclosed to 
the court, as otherwise i t  could not be material where he was. 

We find no error in the case. 
No error. 

Cited;: B o n e y  2). R. R., 155 N. C., 109; Currie v. R. R., 156 N. C., 
423; S. v. Price,  158 N. C., 650; H a r d y  v. Lumber Co., 160 N. C., 116; 
A m a n  v. L u m b e r  Go., ib., 373, 375; P e n n  v. Ins .  Co., ib., 410; Bur-  
roughs c. Burroughs,  ib.,  516; S.  v. T a t e ,  161 N. C., 286; A m f i e l d  v. 
R. R., 162 N. C., 28; In re Drainage Distr ic t .  ib., 129; S. 71. Vann. ,  ib., 
541; B i r d  v. L u m b e r  Co., 163 N.  C., 167; S. 2). R a y ,  166 N.  C., 433; Me-  
Xeil l  c. R. R., 161 N. C., 395; N o n t g o m q  z.. R. &., 169 N. C., 249; 
K e m p  v. R. R., ib., 732; Deligny v. Fur~z i ture  Go., 170 N .  C., 203; Mc- 
Curry  1;. Purgason,  ib., 467 ; S.  v. Cooper, ib., 725 ; Coal Co.  v .  Fa in ,  111 
N.  C., 648. 
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W. B. FLANNER, ADMIXISTRATOR, v. KINSTON COTTON MILLS. 

(Filed 22 March, 1911.) 

1. Master and Servant-Independent Duty t o  Servant-Contributory Negli- 
gence-Proximate Cause-Issues. 

Where a negligent default has been established against an employer by 
reason of some breach of an arbitrary and independent duty which he  
owes to his employee, a s  in failure to  supply "machinery known and ap- 
proved and in general use," a disobedience of instructions on the part of 
the employee anc? i ts effects are  tc! be considered and c?etermined, a s  x 
rule, on the issue as  to contributory negligence, involving also the ques- 
tion of yhether such disobedience is the proximate cause of a given in- 
jury. 

2. Same-Ordinary Work-Instructions-Disobedience-Negligence. 
Where no breach of an arbitrary or independent duty of an employer to  

his employee is shown, and the former, having the latter to do an ordi- 
nary piece of work, gives him instructions concerning it  which provide 
and afford a simple and safe method of doing the work, his instruc- 
tions may also be considered in reference to  his responsibility on the first 
issue, a s  to his negligence; and if i t  is shown that conditions have been 
changed and work of the kind indicated rendered dangerous by reason of 
the employee's willful disobedience, that the employer did not approve 
or encourage, no responsibility should attach to him; and this position, a s  
a rule, is  not affected by the view the employee may take of his sur- 
roundings. 

3. Same-Evidence-Instructions. 
The plaintiff was employed by the defendant to dig in a sand pit 13 

feet long, 8 feet wide a t  the top and 8 feet deep. There was evidence for 
defendant tending to show that  there was no danger in digging in the 
pit if the sides were "flammed" or sloped, and that  in  violation of in- 
structions the plaintiff continued to dig straight down or undermine the 
side, and in consequence i t  caved in on him to his injury: Held correct, 
and instruction tendered by defendant in substance, that if they believed 
the evidence of defendant they should answer the first issue, a s  to de- 

, and i t  was error to  so modify the instruc- fendant's negligence, "No" . 
tion a s  to make their answer to the issue depend upon whether the plain- 
tiff, while in the pit, could see and appreciate his surroundings when dig- 
ging in disobedience to  his instructions. 

(395) APPEAL f r o m  Ward, I., a t  November Term, 1910, of CRAVEN. 
There  was evidence on  the  p a r t  of plaintiff tending to show t h a t  

i n  Ju ly ,  1908, plaintiff's intestate was killed b y  the  caving i n  of a sand  
p i t  i n  which he  was working as  an employee of defendant ;  t h a t  this p i t  
h a d  been sunk by  intestate, working with others, on  the premises of de- 
fendant  company f o r  the  purpose of procuring sand to make the brick 
f o r  a smokestack which defendant intended to build, and  a t  the  t ime of 
t h e  occurrence was about 13 feet long, 8 feet wide a t  the top a n d  on a n  
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average of 8% or 9 feet in depth; that the soil was sandy, showing a de- 
cided tendency to cave, and that i t  was negligence on the part of the 
company to direct or allow its employees to work in the pit without hav- 
ing the same shored or braced in some way to hold the sides in place. 

The evidence of defendamt tended to show that the soil was firm for 
3 or 4 feet and then became somewhat seamed with sand, and below 
this, several feet, was the sand deiired and suitable for making brick. 
That there was no occasion for bracing if the pit was properly 
dug, and many excavations of like kind and of greater size and (396) 
depth had been made on the premises without such bracing and 
without harmful incident, by simply sloping the sides of the pit. That 
intestate had sought .employment a few days before and was told that he 
could dig the pit and procure the sand for the purpose indicated, and 
that he was instructed expressly and directed to "flam" or slope the sides. 
That this was done in the main and the pit properly dug, but on the day 
of the killing, the intestate, i n  violation of the instructions given, had at 
the depth stated dug the pit straight down and even undermined the sides 
by digging under the same. That 10 or 15 minutes before the killing 
the foreman or yard boss, passing the pit, observed that the intestate 
was digging improperly, and told him not to dig that way, and to stop 
i t  or come out of the pit. The boss then passed to some other part of the 
yard and in 10 or 15 minutes the wall caved in and the intestate was 
killed. The ordinary issues in actions of this character were submitted, 
as to negligence of defendant causing intestate's death, contributory neg- 
ligence on part of intestate, and damages. Among many other prayem 
for  instructions, defendant's counsel requested the court to charge the 
jury that, if they believed the evidence of the defendant, the intestate 
was instructed to dig the sides of the pit inward, and not dig under 'the 
sides of the pit, and if the jury should find that such orders were dis- 
obeyed and such disobedience caused the injury, they should answer the 
first issue "No." The court gave the instructions with this modification, 
"That if the intestate Hamkins while in  the pit could see and appreciate 
his surroundings, and dug under the sides of the pit in disobedience of 
orders and thereby caused the sides to give way, the jury should answer 
the first issue 'No.' " 

There was verdict for plaintiff; judgment, and defendant excepted 
and appealed. 

Simmons & Ward, D. L. Ward, T. D. Warren, Loftin, Varser & Daw- 
son for plaintiff. 

Guion & Guion and Rouse & Land for defendant. 

HOKE, J., after stating the case: Where negligent default has (397) 
been established against an employer by reason of some breach 
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of an arbitrary and independent duty which he owes to his employee, as 
in  failure to supply "machinery known and approved and in general 
use," a disobedience of instructions on the part of the employee and its 
effect are to be considered and determined, as a rule, on the issue as to 
contributory negligence, involving also the question of whether such dis- 
obedience is the proximate cause of a given injury. Hicks v. Mfg. Co., 
138 N. C., 319. But where there is no such arbitrary standard imposed 
or no breach of independent duty shown, and an employer having an or- 
dinary piece of work done, gives instructions concerning i t  which pro- 
vide and afford a simple and safe method of doing the work, he is entitled 
to have these instructions considered also in reference to his responsibili- 
ty  on the first issue; and if i t  is shown that conditipns have been changed 
and work of the kind indicated rendered dangerous by reason of willfuI 
disobedience on the part of the employee and which the employer has 
not a~proved  or encouraged, in  such case no responsibility should attach; 
and this position, as a rule, is not affected by the view that the employee 
may take of his surroundings. On the first issue the question is, Has the 
employer done his duty? and under the circumstances suggested, he is 
entitled to have this question determined, having regard to the kind of 
work, the instructions given and t l e  conditions established and the results 
that might be reasonably expected to follow if his instructions had been 
carried out. 

I n  the present case all of the evidence tended to show that if the sides 
of the pit had been flammed or sloped, there was no danger attending 
the work, and the testimony on the part of the defendant was to the effect 
that the hands engaged in the work had been instructed to do it in that 
way. Thus the witness J. G. NcDuffy, who was at that time the fore- 
man and the yard boss, speaking to the question of the employment of 
intestate and the instructions given, testified: 

"Mr. John Barfield was running the card-room; he asked me if I could 
give the man some work, and I told him I did not have anything 

(398) for him to do without he could go in the sand pit, and he said he 
would bring him out. H e  brought him out. I told him: 'Mr. 

Hawkins, I haven't anything for you to do unless you go in the sand 
pit.' He  said: (I will go in  anywheres and work. I can ditch; I have 
done it, and I can dig for sand or anything else.' I said: 'If you are 
willing to go in, get a shovel.' H e  said: 'A11 right.' He  took a shovel. 
and went in  the sand pit;  that was in  the morning somewhere between 
6 :30 and 7 o'clock; I don't remember the time-something like that." 

Q. : Will you state if you gave him any instructions how the work was 
to be done? 
8.: I did; not especially to him, but the whole crowd. 
Q. : Was he present? 
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A. : Yes, sir. I told him to dig i t  with a flam-flam it down on either 
side; they hadn't reached the s a d  yet; they were about a foot and a half 
from the top. 

This witness further stated that a short time before the occurrence, he 
passed the pit and, having noted that the intestate was digging under 
the north side of the pit, he said to t h e  intestate: " 'Mr. Hawkins, don't 
dig under there; if you can't get the sand without digging under there, 
come out of the hole.' I said: 'It will not do for you to dig under there.' 
H e  stuck his sho~-el down in the middle of the hole and looked up a t  me 
and said: 'When I get through with this hole there will be enough done.' 
I said: 'Don't dig under there any more; if you can't dig without dig- 
ging under there, come out of the hole; you will make it cave in  if you 
dig underneath.' H e  commenced digging right at  the place where he 
was standing there by the box. I turned and went away." 

And the witness J. R. Richards, who was working with the intestate 
i n  the pit, testified that the pit had been cut from the top i n  a slope- . 
"flammed in on all sides.') That Hawkins had commenced to cut under 
the side, and he heard the boss tell the intestate not to cut under the side 
in  that way, and the witness himself told him to stop it. 

The work was of a kind and character that any one of ordinary 
experience and observation would know that if the sides were (399) 
undermined to any extent they were not unlikely to cave, and on 
the facts in evidence we are of opinion that the defendant was entitled 
to have the instruction given substantially as prayed for, and that the 
modification of the prayer made by the court constitutes reversible error. 

The principle was declared and approved by this Court in Whitson v. 
Wrenn, 134 N. C., 86, and on authority of that and other cases of similar 
import we hold that the defendant is entitled to a 

Venire de novo. 

CHARLIE  MERCER V. ATLANTIC COAST L I K E  RAILROAD COMPANY. 

(Filed 22 March, 1911.) 

1. Master and Servant-Duty of Master-Breach-Burden of Proof. 
In an action to recorer damages on account of negligence, the burden is 

upon the plaintiff to satisfy the jury that defendant owed him a duty at  
the time of his injury; that there was a breach of that duty, and that this 
breach was the cause of the injury. 

2. Master and Servant-Tools and Applianoes-Duty to Inspect-Simple 
Tools-Equality of Knowledge-Defects. 

With reference to simple tools, such as hammers and the like, the em- 
ployer is riot charged with the duty of inspection to see that they are in  

315 
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proper condition for the use of the employee, for ordinarily the employee 
is presumed to be equally conversant with the tools a s  the employer, and, 
being required to  use them, is in a better situation to discover the de- 
fects; but if the employee has no power of selection or opportunity for 
inspection, the employer is  held to  the duty of furnishing a tool reason- 
ably safe, a s  in such cases there is no equality of knowledge. 

3. Same-Negligence-Damages. 

When there is  no equality of knowledge between the employer and em- 
ployee with respect to simple tools the former furnishes the latter with 
which to do his work, the employee has the right, to  assume that  the em- 
ployer has performed his duty in  respect to furnishing him the proper 
one; and this duty the employer may not deiegate to another and escape. 
liability for damages caused by its negligence. 

4. Same-Evidence-Questions f o r  Jury. 
While plaintiff was striking with a sledge hammer a chisel held by de- 

fendant's boiler-maker while cutting slack rivets from a boiler, in the 
course of his employment, a piece of the chisel, under a blow from the 
hammer, flew off and injured the plaintiff's eye, causing the damage al- 
leged in the action. There was evidence tending to show that  i t  was the 
duty of the boiler-maker, whom plaintiff was employed to assist, to keep 
the tools in repair;  that  plaintiff had been working a s  his assistant for 
about a month, and that  he handed a chisel to plaintiff to use, which the 

' 

latter did without opportunity for inspection; that  the head of the chisel 
was too large, and the chisel itself too thin, etc.; that  plaintiff struck 
with the hammer when and as  directed by the boiler-maker : Held, under 
the rule, viewing the evidence in  its most f a ~ ~ o r a b l e  light for the plaintiff, 
the questiou a s  to defendant's negligence was one for the jury to de- 
termine. 

(400) APPEAL f r o m  Peebles, J., a t  October Term,  1910, of EDGE- 
COMBE. 

T h e  plaintiff, a n  employee of t h e  defendant, alleges t h a t  h e  was in jured  
by the  negligence of the defendant i n  t h a t  t h e  defendant  fai led to furnish 
h i m  a safe  tool wi th  which to do h i s  work. T h e  defendant  denied t h a t  
it was negligent, a n d  alleged t h a t  t h e  plaintiff was gui l ty  of contributory 
negligence. 

At the conclusion of the  plaintiff's evidence, h i s  H o n o r  entered judg- 
ment  of nonsuit,  and  t h e  plaintiff excepted a n d  appealed. 

T h e  fac t s  a r e  sufficiently stated i n  the opinion of t h e  Court  by Mr. 
Justice Allen. 

G. M.  T.  Fountain & Son and R. 2". Fountain for plaintif. 
F. S. Spruill for defendant. 

ALLEN, J. A judgment of nonsuit having been entered, it i s  our d u t y  
to  accept t h e  evidence of t h e  plaintiff a s  true, a n d  to give t o  i t  the con- 

* 
struct ion most favorable t o  him. 
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Viewed in  this light, m7e think there was some evidence of negligence 
to be submitted to the jury, but we express no opinion as to its 
weight. 

The evidence, if believed, establishes that the plaintiff had been 
(401) 

in  the employment of the defendant three or four years, but that he had 
been working in the boiler corner only about a month before his injury; 
that at  the time he mas injured he was employed as helper or handyman 
to .the boiler-maker, and that i t  was his duty to obey the boiler-maker 
and to watch'the tools when he was absent; that i t  was the duty of the 
boiler-maker to keep the tools in  repair, and that he selected the tools 
with which the work was done at  the time of the injury; that on 11 Sep- 
tember, 1909, the plaintiff was required by the boiler-maker to aid him 
to cut slack rivets from an oil tank, and that they used a chisel and 
a sledge hammer weighing 1 0  or 12  pounds; that the boiler-maker held 
the chisel and the plaintiff was required to strike i t  with the hammer; 
that in  doing so a piece of the iron chisel broke off and struck the plain- 
tiff's eye; that the head of the chisel was twice as large as i t  ought to have 
been, was as thin as a knife blade, was beat out twice the size is ought to 
have been, and had scales all over i t ;  that the plaintiff had only slightly 
looked at the chisel before his injury, and struck when the boiler-maker 
said do so. 

When an action is instituted to recover damages on account of negli- 
gence, the law casts the burden of proof on the plaintiff to satisfy the 
jury that the defendant owed him a duty at the time of his injury; that 
there has been a breach of that duty, and that this breach was the cause 
of the injury. I f  he fails in either, he can not recover damages. 

We must, therefore, inquire into the relationship between the plaintiff 
and the defendant, and the duties arising from it. 

As said by Mr. Justice Brown, in Avery v. Lumber Co., 146 N .  C., 
595: "It has become elementary in the doctrine of negligence that the 
master owes a duty, which he can not safely neglect, to furnish proper 
tools and appliances to his servant." "He satisfies the requirements of 
the law if, in  the selection of his appliances, he uses that degree of care 
which a person of ordinary prudence would use, having regard for his 
own safety, if he were supplying them for his own use." &Iarks ?j. Cot- 
ton  Mills, 135 N. C., 287; ATail v. Brown, 150 N.  C., 535. This 
duty applies alike to the simple and the complicated tools, but the (402) 
authorities agree that after performing this duty, the law does 
not impose the same obligations with reference to the two classes of tools. 

When the tools and appliances are complicated, the employer must 
inspect them from time to time, and must see that they are maintained 
in a reasonably safe condition. Fearington v. Tobacco Co., 141 N. C., 
83. This rule prevails because of the superior knowledge and better op- 
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portunity of the employer, as well as the increased danger to the em- 
ployee. 

But the rule is different in reference to tools that are simple, such as 
hammers, chisels, spades, axes, etc. I n  such cases the employer is not re- 
quired to inspect, because the employee is presumed to be equally as con- 
versant with the tool as the employer, and, being required to use it, is in  
better situation to discover its defects. Dompier v. Lewis, 131 Mich., 
144; R. R. v. Larkin, 98 Tex., 228; Meyer v. Ladewig, 130 Wis., 566; 
Marsh v. Chiclcel-ing, 101 N. Y., 399; Wachsmith v. Electric Co., 118 
Mich., 279. I f  the employer has provided a, tool apparently safe, and 
there is a latent d e f e c t o n e  that can not be discovered by the exercise 
of ordinary care-and an injury is  caused thereby, there is no liability. 
I f  the tool becomes defective by use, i t  can be readily discovered by the 
employee, and it is his duty to make the defect known to the employer, 
that the tool may be repaired or a new one furnished. Wachsmith v. 
Blectric Co., 118 Mich., 275; R. R. v. Larkin, 98 Tex., 228. 

This relaxation of the rule requiring the employer to inspect presup- 
poses that the employee, by using the tool, has had the opportunity to 
observe defects, and that his knowledge is equal or superior to that of the 
employer.. 

I f  the employee has no power of selection or opportunity for inspec- 
tion, the employer is held to the duty of furnishing a tool reasonably 
safe, as in such case there is no equality of knowledge. This doctrine was 
applied to the use of a monkey-wrench in Stark v. Cooperage Co., 127 
Wis., 322, in which the Court says: "The relaxation of the master's duty 

and liability rests on the assumed equality of knowledge and 
(403) ability to discover the defect complained of. I t  can have no ap- 

plication to a defect of which the master is actually cognizant, 
and which, as a reasonable man, he should appreciate is likely to result 
in injury to one using the implement as i t  is likely to be used, and which 
is neither known to the employee nor of such a character as to be obvious 
to that observation which may be expected to accompany its use. I n  
such case the general rule of negligence as above stated is fully effective, 
and the master who knowingly and negligently exposes his employee to 
a peril unknown to the latter must respond for the damage which 
results.'' 

I n  Rollings v. Levering, 18 N.  Y., 224, the tool or implement was 
a hook, which was furnished by a foreman, and the rule is thus stated: 
"The deceased, therefore, had no power of selection of hooks, but could 
only make use of the particular ones furnished. The hook became, 
therefore, an  appliance used in and about the prosecution of the work, 
and the obligation rested upon the defendants to exercise reasonable care 
in furnishing a hook suitable and safe for the purpose to which it was 
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to be applied. This duty to exercise reasonable care is absolute, and 
may not be delegated to another so as to relieve the master from his 
obligation." 

I n  Quthrie v. R. R., 11 Lea, 372, the Court approves the recital of the 
following charge given at  the trial: ('He tells them if the plaintiff was 
furnished this maul for work by the foreman, and that the maul was 
worn and defective, and the plaintiff's eye was put out by reason of this 
defective condition, in such employment, and the defects known by 
defendant or its employees, whose duty i t  was to look after the condition 
of the maul, or if said employees having such duty might have known of 
the defects and need of repair, by the use of such diligence and skill as 
a prudent and careful man would have used in  attending to such a mat- 
ter, the defendant would be liable." To the same effect, Chicago v. 
Blivins, 46 Kan., 370; Newboer v. R. R., 60 Minn., 130; R. R. v. Amos, 
20 Ind., 378. 

The employee has the right to assume that these duties have 
bren performed (Jones v. lYarehouse Co., 137 N. C., 343), and (404) 
the employer has no right to delegate their performance to an- 
other. I f  he does so, he is "liable for negligence in  respect to such acts 
and duties as he is required or assumed to perform, without regard to 
the rank or title of the agent intrusted with their performance. As to 
such acts, the agent occupies the position of the master, and he is liable 
for the manner in which they are performed." T a n n e ~  v. Lumber Co., 
140 N. C., 479; Bolden v. R. R., 123 N. C., 617. 

I n  this case there is evidence that the chisel was defective at  the time 
the plaintiff was injured; that i t  was selected by the boiler-maker, under 
whose directions the plaintiff was required to work; that i t  was the duty 
of the boiler-maker to keep the tools in repair; that the plaintiff was 
injured in  the performance of his duty, and there is no evidence that 
the plaintiff handled the chisel or that he had ever seen i t  before. 

Martin v. Xfg. Co., 128 N. C., 264, is not in conflict with the conclu- 
sion we have reached. The circumstance which distinguishes i t  is stated 
in the opinion as follows: "In the case at bar there is no evidence that 
any defect in  the hammer was known to exist, either bx the plaintiff or 
the defendant, nor is there any evidence to show that its condition was 
such as to incite an inquiry or suspicion." The decision was on the 
ground that the tool-a hammer-was simple in construction and, if 
defective, that it was a latent defect. I n  the discussion of the case, the 
Court recognizes that there may be liability if the tool, although simple, 
is defective, and says : '(If defendant furnished its employees with tools 
known to it to be defective, or by ordinary care and inspection could 
have known of such defects, and the injury was caused by such defects, 
then there would have been evidence of negligence to be submitted to 
a jury." 319 
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This imposes upon the employer the duty of inspection, and renders 
him liable for injuries caused by defects which could have been discov- 
ered, which, we think, is ordinarily too exacting when applied to simple 
tools. The judgment of nonsuit is set aside. 

New trial. 

Cited:  Reid v. Rees, I55 X. C., 233, 234; Y o u n g  v. Fiber Co., 159 
N. C., 381, 382; Holder 2;. Lumber  Co., 161 N. C., 179; Mincey v. R. R., 
ib., 471; L y n c h  v. R. R., 164 N. C., 251; A m m o n s  v. M f g .  Go., 165 N. C., 
452; Lloyd v. R. R., 166 N. C., 32; Cochran v. Jlills Go., 169 N. C., 
62; B u m  v. R. R., ib., 651; l i lunk v. Granite Co., 70 N.  C., 171; S m i t h  
v. R. R., ib., 186; Deligny v. Furniture Co., ib., 201; W~ig7zt V .  T h o m p -  
son, 171 N.  C., 92. 

HAKSON POWERS v. ANGOLA LUMBER COMPANY. 

(Filed 22 March, 1911.) 

Timber Deeds-Right to Remove-Consideration-Paymene-Title to Re- 
maining Timber-Interpretation of Deeds. 

A timber deed provided that all timber shall be removed by the grantee 
within a period of five years from the date of the last payment of the 
purchase money, and that an extension for that purpose would be allowed 
upon payment of interest on the purchase price "each year in advance": 
Held,  a tender of the interest not made within the time specified in the 
deed is insufficient, and b~ his failure to make the required tender the 
grantee lost his right to the extension of time within which to remove the 
timber and his interest in the timber remaining upon the land. 

APPEAL from Whedbee, J., at September Term, 1910, of PBNDER. 
This is an action to recover damages for cutting timber on the land 

of the plaintiff, and to restrain the defendant from further trespassing 
thereon. 

On 16 June, 1900, the plaintiff, in  consideration of $350 in cash and 
of $350 to be paid on or before 1 May, 1901, conveyed to the Angola 
Lumber Company, to whose rights the Carolina Timber Company suc- 
ceeded, "all the pine timber, both standing and fallen, of the dimensions 
of 12 inches or more in diameter at  a distance 12 inches from the ground, 
or which shall attain such size at  any time within the period of five 
years from the date of the payment of the last installment of the pur- 
d m e  money above set forth." 

320 
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I t  was further provided in  the conveyance: "That all of said timber 
shall be removed by the said party of the second part, its successors and 
assigns, within a period of five years from the date of the payment of the 
last installment of the above-mentioned purchase money; but the said 
party of the second part may have such additional time as they may 
desire by the payment each year in advance of an amount equal to 6 per 
cent interest on the full amount of the purchase money hereinbefore 
nentioned." 

The last installnient of the purchase price mas paid in Sep- 
tember, 1900. (406) 

The following issues were submitted to the jury: 
1. I s  the plaintiff the owner of and in possession of the lands described 

in the complaint ? 
2. Did the defendants, in accordance with the timber deed introduced 

in  evidence from Hanson Powers and wife to the Angola Lumber Com- 
pany, tender to the plaintiff the sun1 of $42 on or before the first day of 
May, A. D., 1906? 

3. Did defendants after the first day of May, 1906, and on or before 
the first day of Nay, 1907, tender to the plaintiff the sun1 of $42, in  
accordance with the provisions contained in deed introduced in  evidence? 

4. Did defendants wrongfully and unlawfully enter upon the lands de- 
scribed in the complaint and cut and remove the timber therefrom as al- 
leged in  the complaint ? 

5. What is the value of the timber cut from said lands after 1 May, 
1906, to wit, in November, 1907? 

The court charged the jury that if they should answer either the sec- 
ond or third issue "No;" then they should answer the fourth issue ('Yes." 

The defendants excepted to this charge. 
The jury answered the first issue "Yes"; the secoiid issue "Yes"; the 

third issue ('No"; the fourth issue "Ires"; and the fifth issue "$25." 
The defendants moved for jud,ment on the verdict, which motion was 

denied, and the defendants excepted. 
The defendant did not contend that the fimt tender was made before 

28 April, 1906, or that the second tender was made before 15 May, 1907. 
The defendant did not enter and begin to cut until November, 1907. 

There was a judgment in favor of the plaintiff, from which the de- 
fendant appealed. 

E. K. Bryan and A. K. P o w e r s  for plaintiff. 
J. 1". Bland and A. G. Ricaud for defendant. 

ALLEN, J., after stating the case: The last installment of the pur- 
chase price was paid in September, 1900, and the deed says, "All 
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(407) of said timber shall be removed within a period of five years from 
the date of the last installment of the above-mentioned purchase 

money." I t  follows that the right to remove under this clause of the 
deed expired in  September, 1905. 

We have held at this term in  Hornthal v. Howcott, ante, 228, speaking 
of a timber deed like this: "It is well settled, on principle and by au- 
thority, that the legal effect of the instrument is that the vendor thereby 
conveyed to the rendee all of the trees and timber on the premises which 
the vendee should remove therefrom within the prescribed time, and that 
such as remained thereon after that time should belong to the vendor or to 
his grantee of the premises." 

The tender was made too late to give the defendant the benefit of the 
extension clause. 

I n  Baternan v. Kramer Lumber Co., ante, 248; a similar provision was 
under consideration, and i t  is there said: "The stipulation in  this in- 
strument, 'that the parties shall have two years in which to cut and re- 
move the timber, and in the event they do not get i t  all off in that time, 
they shall have one year's time thereafter to remove the same, by paying 
to the party of the first part interest on the purchase money for said ex- 
tension of time,' by correct interpretation requires that on or before the 
expiration of the aforesaid period'of two years the grantees clainling the 
privilege should notify the owner of the property and tender the stipu- 
lated amount." 

This case is stronger in favor of the plaintiff because it is in the deed 
that in order to be entitled to the extension the interest must be paid 
"each Tear in  advance." 

The defendants have failed to pay or tender payment within five years 
from the payment of the last installment of the purchase money, and 
have lost their rights under said deed. 

No error. 

Cited: Rountree v. Cohn-Bock go., 158 W. C., 155; Lwmber Co. v. 
Whitley, 163 N. C., 49; Banggert v, Lumber Co., 169 N .  C., 630; Taylor 
v. Munger, ib., 728. 
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(408) 
JAMES EXUX, A D ~ I I N I S ~ ~ ~ T O R  OF PAUL EXUM, r. ATLANTIC COAST 

LINE RAILROAD COMPASP. 

(Filed 29 March. 1911.) 

1. Railroads-Pedestrians on Track-Danger-"Look and Listeny'-Negli- 
gence. 

One who walks on a main-line railroad track, in full possession of his 
faculties, when there are quite a number of lateral tracks in constant 
use, with walkways between them for the safety of pedestrians, and from 
his previous experience a s  an employee of the road'he should have known 
that, a t  the time, a work train carrying employees to  their work custom- 
arily passed, owes a duty to keep a ,lookout for the dangers to himself 
necessarily attending his action; and when i t  appears from his own evi- 
dence, construed in the light most favorable to him, that  the injury com- 
plained of was caused by his failure or omission to perform this duty, 
his negligence will bar his recovery. 

2. Railroads-Pedestrians-Licensee-Danger- 'L and Listenw-Duties. 
Whether a trespasser or licensee, one walking on a railroad track should 

look, listen, and exercise the vigilance required by the surroundings, cir- 
cumstances, and conditions, and the same obligation in that respect rests 
upon both. 

3. Railroads-Pedestrians-Danger-"Look and Listenw-Duty of Engineer- 
Duty  of Pedestrian-Avoidance of Injury-Nonsuit. 

, The plaintiff's intestate, a sound man. with no apparent infirmity, and 
a n  employee of defendant railroad company, was walking along the main- 
line track going to his work, a t  the time a train provided for the purpose 
of taking him and other employees to their work customarily passed. At 
this place there were many lateral tracks, having walkways between them 
for pedestrians, upon which trains mere constantly passing. The em- 
ployees' train, going in the same direction a s  plaintiff's intestate, over- 
took and killed him as  he was walking briskly along on the track. A wit- 
ness testified that  he saw intestate's danger, and in view of the plaintiff 
and defendant's engineer ran from 20 to 30 feet in  direction of intestate, 
waving his hands and shouting to warn the intestate of his danger, but 
did not attract the attention of any one: Hcld,  (1) i t  was equally incum- 
bent upon the intestate as   ell as  the engineer to keep a sharp lookout, 
and the latter had the right to assume, had he seen the signals, that the 
intestate would see and hear the warnings of the witness, and would step 
off the track a t  the last moment and avoid the injury; (2 )  judgment of 
nonsuit upan the evidence was properly sustained. 

4. Railroads-Pedestrians-Danger-"Look and Listenp'-Negligence, Con- 
current. 

Where a pedestrian and an engineer of a railroad company are both 
negligent in failing to keep a proper lookout for danger, and in consequence 
the pedestrian is run over and killed or injured, the negligence of both 
is concurrent, and no recovery may be had in an action for damages 
against the company. 

HOKE, J., concurring; CLARK, C. J., dissenting. 
323 
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(409) APPEAL from Guion, J., at April Term, 1910, of EDGECOAXBE. 
This action is brought to recover damages for the alleged neg- 

ligent killing of plaintiff's intestate, Paul Exum. At the conclusion of 
the evidence a motion to nonsuit was allowed, and plaintiff appealed. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Justice Brown. 

Gilliam & Bassett for plaintif. 
F.  S. Spruill and J .  L. Uridgers for defenrTwnt. 

BROWN, J. The evidence in this case was all introduced by the plain- 
tiff and in its most favorable aspect for him to prove these facts: 

The intestate, Paul Exum, was an employee of defendant i n  its shops 
at  South Rocky Mount, a man of sound mind, about 24 years old and 
with no bodily infirmity. On the morning of 1 February, 1901, the intes- 
tate was walking south on the main-line track of defendant, going from 
North Rocky Mount, about a mile, to South Rocky Mount to his work. 
The regular "shop train" of defendant, used to carry employees at the 
same hour every morning, had left Xorth Rocky Mount on its regular 
run for South Rocky Mount and was using the main-line track, going in 
same direction at from 12 to 15 miles per hour. I t  ran oTer the intes- 
tate and killed him. At the time of the casualty the intestate was in  
the full possession of his faculties, walking briskly on the main-line t r a ~ k .  
There mas nothing unusual about his appearance, except that he ap- 
peared to plaintiff's witness, Thorp, to be looking down on the track. 

There are half-dozen tracks between North and South Rocky 
(410) Nount with spaces of 6 feet between them, which spaces are used 

by pedestrians and bicyclists. The tracks are in  constant use by 
all kinds of trains and engines. 

The evidence discloses nothing about the intestate to indicate to the 
engineer of the shop train other than that he would step off the track at  
any moment and let him pass. 

The intestate mas an employee of defendant at its South Rocky Mount 
shops, and must hare been familiar with the constant passage of trains 
over these tracks, and especially with the schedule of the shop train. 

I t  must be admitted that the intestate was entirely out of his place 
walking on a main-line track under the circumstances and conditions dis- 
closed by the evidence. H e  should have used the established walkways 
between the tracks, as witness Thorp was doing, or else he should have 
taken the shop train provided by defendant for its employees who resided 
in North Rocky Mount. 

That the intestate was guilty of great carelessness and negligence in  
failing to use his faculties and keep a vigilant lookout for engines while 

324 
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on the railroad track is established by a multitude of decisions of this 
Court, over thirty-five in  number. Colemam v. R. R., 153 N. C., 325. 

I n  referring to this rule of law in Cooper v. R. R., 140 N.  C., 212, 
Mr. Justice Hoke well says: "This rule is so just in  itself and so gen- 
erally enforced as controlling that citation of authority is hardly re- 
quired." 

The rule applies to those who cross the railroad tracks and with equal 
if not greater force to those who walk up and down them. 

I t  is immaterial whether toe consider the intestate in the light of 
a trespasser or licensee, the same obligation to look, listen, and to exercise 
vigilanee rested upon him. 

This Court has held uniformly that "e~yen  here i t  is conceded that 
one is not a trespasser in using the track as a footway from a foundry 
to his house, i t  behooves him to be still more watchful. The license to 
use does not carry with i t  the right to obstruct the road and impede the 
passage of its trains. A railroad company has the right to the 
use of its track, and its servants are justified in assuming that (411) 
a human being who has the use of all his senses will step off the 
track before a train reaches him." JfcAcloo v. R. R., 105 R. C., 153; 
Parker v. R. R., 86 N.  C., 221; ilferedith v. R. R., 108 N. C., 616; Nor- 
wood v. R. R., 111 N. C., 236; High v. R. R., 112 N. C., 385. 

I n  Neal v. B. R., 126 N. C., 638, this Court said: '(If plaintiff's in- 
testate was walking up defendant's road, in open day-light, on a straight 
piece of road, where he could have seen defendant's train 150 yards, and 
was run over and injured, he was guilty of negligence ; and although the 
defendant may have been guilty of negligence in running its train at  
a greater rate of speed than was allowed by the town ordinance, or in  
not ringing its bell as required by said ordinance, and i n  not keeping 
a lookout by its engineer, as it ought to have done, yet the injury would 
have been attributed to the negligence of plaintiff's intestate." 
- Speaking of the principle involved in the cases determining the 
injured party's negligence, the Court says : "According to the principle 
declared in all of them, the question of liability is not to be solved by 
any reference to what the defendant may have done or omitted to do, 
but the conduct of the plaintiff; and if the latter mould not see when he 
could see, or would not hear when he could hear, and remained on the 
track in  reckless disregard of his own safety, the law adjudges any in- 
juries he may have recei~ed to be the result of his own carelessness.'' 
Bessent v. R. R., 132 N. C., 940; Pharr v. R. R., 133 N.  C., 615, appror- 
ing Xenl v. R. R., and Bessent v. R. R. ; Allen v. E. R., 141 N. C., 340 ; 
C'renshaw v. R. R., 144 N. C., 325; Royster 21. R. R., 147 N. C., 347. 

I n  Syme v. R. R., 113 N. C., 558, it is held that "When a person is 
injured while walking on a railroad track by an engine that he might 
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have seen by looking, the law imputes the injury to his own negligence," 
and "that the engineer was justified in assuming that the intestate had 
looked and had notice of his approach and would clear the track in ample 

time to save himself from harm." 
(412) I n  the recent case of Beach v. R. R., 148 N. C., 153, this sub- 

ject is discussed elaborately by X r .  Justice Walker and all the 
cases cited and re~iewed. 

The plaintiff seeks to take this case out of the established rule by 
attempting to prove that the engineer of the shop train could have 
avoided killing the intestate b,y exercising reasonable care, and failed to 
do so. This condition is based upon the testimony of Thorp, who says: 
('I was between the last western track and the eastern track when I saw 
Exum, and he was walking along with his head down, walking very brisk, 
with a tin bucket on his arm." Thorp says he saw the shop train ap- 
proaching the intestate, and when i t  was 150 feet from Exum, ('I com- 
menced to wave at  him and shout. Ran 20 or 25 feet towards him, wav- 
ing my hat at him and halloaing to him. H e  seemed to be walking right 
along and did not notice me. Then I commenced waving train down 
and pointing at the track. I did not succeed in  attracting anybody's 
attention." Thorp further states that there was nothing between him 
and Exum, or between him and the train, to obstruct the view. 

We fail to see anything in this evidence to take this case out of the 
rule laid down in the cases cited. I t  is not even suggested, much less con- 
tended, that the engineer purposely and willfully ran down and killed 
his coemployee. There is no evidence whatever that the engineer actual- 
ly saw Thorp's signals in time to stop, or that he saw then1 at all. 

But plaintiff contends that i t  was the engineer's duty to see them. 
The engineer's duty was to keep a vigilant lookout in  front of him, and 
especially along the track over which he was running. I t  was no more 
the duty of the engineer to see Thorp's signals than i t  was the duty of 
the intestate. I t  was as much incumbent upoil him to keep a sharp look- 
out as upon the engineer. I n  fact, had the engineer seen Thorp's signals, 
he had a right to assume up to the last moment that the intestate also 
saw them and that he would step off the track out of harm's way. 

The intestate was a sound man, with no apparent infirmity, walking 
briskly along ahead of a train with the uses and schedule of which 

(413) he was necessarily familiar. The engineer had every reason to 
believe that such a man was exercising vigilance and would get 

out of the way and let him pass. 
I n  this class of cases i t  will be found generally that where the com- 

pany has been held liable it is in cases where the party injured was not 
upon equal chances with the engineer to avoid the injury-where there 
was something suggesting the injured party's disadvantage or disability, 
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as where the party injured is lying on a railroad track, apparently drunk 
or asleep, or is on a bridge or trestle, where he can not escape, or can not 
do so without great danger. I n  such cases, if the engineer saw the party 
injured, or by proper diligence could have seen him, the company is held 
liable for the engineer's negligence. S e a l  v. R. R., 126 N. C., at p. 639. 
See, also, Xorwood 21. R. R., 111 X. C., 236; High v .  R. R., 112 N. C., 
385 ; JfcAdoo v. R. R., s ~ ~ p r a .  

Assuming, however, that the engineer was negligent as well as the 
intestate, the negligence of both is concurrent, and, as said Mr. Justice 
Allen, in  Harvell v. Lumber Co., ante., 2 5 4 :  "It is well settled that, when 
the plaintiff and the defendant are both negligent and the negligence of 
both concur and continues to the time of the injury, the negligence of 
the defendant is not in  the legal sense proximate." 

As lately held by a unanimous Court in  Beach's case, supra, when 
a person is injured upon a railroad track, which injury could have been 
avoided by him by looking and exercising proper vigilance, the negli- 
gence of such person in this respect is concurrent, and damages are not 
by him recoverable on that account. 

Upon an unbroken line of authorities we are of opinion his Honor 
properly sustained the motion to nonsuit. 

Affirmed. 

HOKE, J., concurring: I f  i t  be conceded that the defendant in this 
case was negligent, I concur in the decision, for the reason that, accept- 
ing all of plaintiff's eTidence as true, and taking every permissible in- 
ference arising on the entire testimony and which makes for his claim, 
as established, i t  appears that when he vas  killed the intestate 
was voluntariIy walking along the main line of defendant's track, (414) 
a t  a time and place where a train might be expected any moment, 
in  broad daylight, in  the fuII possession of his faculties, and with noth- 
ing to restrain or hinder his movements, without paying the slightest 
attention either to his placing or surroundings. Th'ere is nothing, there- 
fore, to qualify the obligation that was upon him to be careful of his 
own safety, and, to my mind, i t  presents a typical case of contributory 
negligence, negligence concurring at  the very time of the impact, and 
recovery by plaintiff is therefore properly denied. 

CLARK, C'. J., dissenting: The plaintiff's intestate was killed by the 
defkndant's engine. The bare fact that the intestate was walking on the 
track did not, as a matter of lam, give the defendant the right to kill 
him. The Court ought not to hold as a matter of law that killing under 
such circumstances is necessarily rightful. Whether i t  is excusable or 
not is a matter which depends upon the circumstances of the case and is 
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an inference to be drawn by the jury, for, notwithstanding the intes- 
tate's negligence (if he was negligent under the circumstances of this 
case in walking upon the track), if the defendant's engineer with a due 
regard to human life and by keeping a proper lookout could have avoided 
killing the deceased, i t  was incumbent upon the defendant to have done 
so, and its failure to do so x7as the proximate cause of the death of 
plaintiff's intestate. 

There are many circumstances in  this case which require that the 
question of proximate cause should have been left to the jury, and that 
the judge should not by a nonsuit hare adjudged that the defendant had 
a right as a matter of law to kill the deceased. The deceased, an em- 
ployee of the defendant, on his way from his work, was ~ralking, accord- 
ing to the custom of employees at that place, along the track on his way 
home. He was walking along with his head down, his back to the en- 
gine, and eridently oblivious to its approach. The track mas straight 
and where the deceased x-as walking was within the town limits of Rocky 

Mount. The evidence is that the track was "customarily" used by 
(416) the employees of the defendant corporation and by the general 

public as well, without objection, as a vralkmay between Rocky 
Mount and South Rocky Mount to the same extent as if it were a public 
street. The defendant7s engine was running at from 13 to 1 5  miles per 
hour, an excessive speed within town limits, and though i t  had passed 
over many crossing places where street after street crossed the track, it 
blew no signal at  any of them. The train was a shop train and mas not 
running on its regular track. The deceased was ~valking on the main 
track on which no train was scheduled to pass at that hour. There was 
evidence tending to show that a passing freight train on another track 
prevented the intestate from hearing the approaching train behind him. 
I t  was the duty of the engineer to have kept an efficient lookout in front 
of him, and with proper care he could have seen that the deceased was 
preoccupied, with his back turned to the approaching engine, and looking 
down on the track. The engineer knew that this track was customarily 
wed by the public, that the deceased was walking on a track on which no 
engine was scheduled to pass at  that hour, that he himself was running 
on an  unusual track for his engine, and, more than this, his attention was 
specially called to the fact that the deceased was inadvertent to the 
approach of his train by the gestures and signal of the witness Thorp, 
who was walking by the side of that track some 200 feet in  front of the 
engine and facing it, who saw the danger the deceased was in, and who 
ran forward waving his arms and making signals to the engineer. The 
engineer should have seen the oblivious condition of the deceased as 
quickly as Thorp, eren if the latter had made no signals. While, ordi- 
narily, an engineer seeing a man walking on the track may expect him to 
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get off when he blows his whistle, here the engineer neither blew the 
whistle nor rang his bell. 

All the above facts combined, together with the excessive speed of the 
engine, certainly required some action on the part of the engineer. It 
mas not necessary f& him to stop his engine, but he should at least have 
blown his whistle or rung his bell. Xtanley v. R. R., 120 N. C., 514, in  
which i t  was held that "a person walking on a railroad track has 
a right to suppose that the railroad company would take care to (416) 
prol-ide against injuring pedestrians by the use of proper signals 
and to feel secure in acting upon that supposition." Had  the engineer 
blown his whistle after he saw Thorp's signals-and he should have seen 

A - 
them, with a proper lookout, when 160 feet from the deceased-the de- 
ceased would have been awakened from his reverie and been given notice 
to step off the track. A human life should be a t  least worth the trouble 
of the engineer raising his hand to pull the cord that sounds the whistle. 
I t  ought not to be held as a matter of law that in  all cases whatever 
a man forfeits his life by the mere fact that he walks on a railroad track, 
and that in  such cases the railroad company may rightfully kill him, 
like a rat  caught in  a box. 

I t  is not contended bv the plaintiff that his intestate was entirely 
without negligence in walking on the track, though to do so at  that point 
was permissive and customary. But, notwithstanding that negligence, if 
the engineer could have prevented killing the deceased by the exercise of 
proper care on his part , then the proximate cause was the negligence of 
the defendant, and the killing of the deceased was not rightful as a mat- 
ter of law, but was wrongful as a matter both of fact and of lam. I f  the 
engine had not been running at  an excessive speed, if the whistle had been 
blown at each crossing, if the train had been running on its rightful 
track, and if the engineer had kept a proper lookout so that he would 
have seen that the deceased was oblivious to the approach of the engine 
from the rear, which he could not hear 04 account of the noise made by 
the freight train passing on another track, and if he had taken notice of 
the frantic gestures of the witness Thorp immediately in his front, call- 
ing attention to the jeopardy of the deceased, and if under these circum- 
stances a blast of the whistle would have given the deceased notice in . 
time of the approach of the fatal train, then the proximate cause of the 
death on the actual facts was the negligence of the defendant's engineer. 
At least, these facts should have been submitted to the jury. 

I n  Arrowood c. R. R., 126 N. C., 630, the Court held that where (417) 
the public are in the habit of using the railroad track as a pass- 
way, then the defendant should exercise greater care, move its trains at  
a lower speed and keep a keen& lookout in front than in  going along 
a straight track in  an open country, and that "the amount of care de- 
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pends upon the circumstances in  each case," and sustained the finding 
that "notwithstanding the negligence of the plaintiff's intestate, the de- 
fendant by the exercise of ordinary care should hare a~oided  the killing 
of the intestate." 

I n  Edwarcls v. R. R., 129 N. C., 81. i t  was held that where the train , , 
was passing, as here, through a town at an'excessive speed, this was evi- 
dence of negligence on the part of the defendant and should be submitted 
to the jury on the issue of proximate cause. I n  Pulp v. R. R., 120 N. C., 
525, the Court held that the failure to sound a whistle at a crossing was 
evidence of proximate cause where the deceased was killed along the 
track beyond the crossing. I n  that case Furches, J., said: "Though the 
intestate may have been guilty of negligence by going on the defend- 
ant's road, whether drunk or sober, i t  was still the duty of the defendant's 
engineer to be in his place, on the lookout, and if he saw the intestate 
or couId by due diligence have seen him in time to stop the train and save 
the life of the intestate, i t  was his duty to do so, and if he did not, he  
was guilty of negligence, aud the defendant would be liable.'' He fur- 
ther said that i t  was emor for the judge to charge, "If the intestate's 
failure to note approaching trains was in whole or in  part because he  
was drunk, and mas run over and killed in  consequence, this would be 
contributory negligence, and the jury should answer the second issue 
Yes." "This puts the whole case upon the intestate's being drunk, and if 
this charge was sustained, i t  would be a free license to every railroad 
company i n  the State to run over and kill every drunken man that got 
on its road. whether the conductor saw him or not-a doctrine, it seems 
to us, too shocking to be insisted upon." 

In Pozuell v. R. R., 125 N. C., 3'74, i t  was held, citing Pulp v. R. R., 
supra, and many other cases, that i t  was negligence not to sound 

(418) the whistle at a public crossing when the person killed was on the 
track and the whistle might have given him notice to get off. That 

case has been cited by inany others since (see Annotated Ed.) I n  Mor- 
row v. R.  R.,147 N. C., 623, Mr. Justice Walker held: "The failure of the 
employees of a railroad company to give crossing signals at  a public cross- 
ing does not constitute negligence per se, when the injury complained 

. of occurred to a pedestrian by using the track at  a different place, but i t  
is only evidence of negligence under certain conditions." I f  evidence of 
negligence, i t  should have been submitted to the jury to say whether i t  
was sufficient under the conditions of this case. This last quotation was 
cited by Nr.  Justice Hoke, in  Norris v. R. R., 152 N. C., 510, who said: , 
"Where a person is on the track, at a place where people are habitually 
accustomed to use the same for a walkway, they have a right to rely to 
some extent and under some conditions upon the signals and warnings 
to be given by trains at public crossings and other points where such sig- 
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nals are usually and ordinarily required, and failure on the part of the- 
company's agents and employees operating its train to give proper sig- 
nals at  such points is ordinarily evidence of negligence, and where such 
failure is a proximate cause of an injury i t  is, under some circumstances, 
evidence from which actionable negligence may be inferred," citing Rand- 
ell v. R. R., 104 N. C., 410, where the plaintiff was driving his oxen 
along the road near the track, and by reason of the whistle not being 
sounded a t  the crossing he did not turn out, and the train so frightened 
his oxen that they got upon the track and mere killed. 

Upon the authorities, i t  is clear beyond controversy, that the intestate 
was a licensee and not a trespasser, and though he was guilty of negli- 
gence, if those in charge of the train could with proper care have pre- 
vented the injury by blowing the signals or by running the train at 
a moderate speed, the defendant is liable. The matter is fully discussed 
ir, Teakle v. R. R., 10 L. R. 9. (N. S.), 486, at p. 491, with full citation 
of authorities, which are thus summed up:  "While trainmen are not 
usually bound to foresee or watch for the wrongful presence of 
any person upon the track, even when i t  is open to the adjoining (419) 
highway, yet, as experience has shown that at certain points per- 
sons are thus constantly entering upon the track, such persons, if injured 
as a proximate result of the trainmen's failure to use ordinary care to 
keep watch for them, may recover damages if the trainmen could have 
seen them without difficulty, by keeping a reasonable watch, even though 
in fact they did not see them. Especially should this rule be applied 
where the railroad company has acquiesced in the use thus made of its 
property." I t  is further said that in  such cases the duty is "imposed 
upon the train operatives with respect to observing a reasonable lookout 
in the direction of the moving train, the extent of which i t  is not for the 
court to say, but i t  is to be determined by the triers of fact under all 
the circumstances of the case." The citations of authority in  this case 
are very full and the reasoning is convincing and just. 

I n  Williamson v. R. R. (Va.), 113 Am. St., 1032, i t  is held: "If the 
right of may of a railroad corporation at  a particular point has long 
been in use as a walkway, and this is well known to the company, i t  is 
under the duty of using reasonable care to discover, and not to injure, 
persons whom i t  might expect to be on its tracks at  that point," citing 
Blankenship v. R. R., 94 Va., 499 ; R. R. v. Rogers, 100 Va., 234. 

I n  Troy c. R. R., 99 N. C., 298, S. c., 6 Am. St., 521, i t  is held that 
walking on the track is not in itself such contributory negligence as will 
bar a recovery of damages for injuries sustained, if the company by 
rtxasonable care could have prevented them. To same effect, Guilford v. 
R. R., post, 607; R. R. v. Phillips, 2 Am. St., 155, and note; R. R. v. 
l~ulker, 3 Am. St., 633; H u ~ t  L).  R. R., 4 -4m. St., 374; R. R. v. Watson, 
5 Am. St., 578, and note. 331 
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I n  Schmidt v. 22. R., 3 L. R. A. (N. S.), i t  is said, citing Harla-nd v. 
R. R., 65 Mo., 22, that notwithstanding the contributory negligence of 
the intestate, "The company is liable if by the exercise of ordinary care 
i t  could have prevented the accident after discovery by defendant of the 
danger in  which the injured party stood, or if the company failed to 

discover the danger through the recklessness or carelessness of its 
(420) employees when in the exercise of proper care they could havc 

discovered the danger of the intestate and have averted the 
calamity. 

I n  R. R. v. White (Va.), 10 d m .  St., 874, it is held that the railroad 
company owes to a licensee on its track ordinary care and prudence, and 
that the intestate who was killed while walking on the track is not barred 
of recovery if the engineer might by the exercise of care on his part have 
avoided the consequences of the negligence and carelessness on the part 
of the intestate. To same effect, Haggerty v. Wagner (Ia.) ,  39 L. R. A, 
399; Bogan 21. R. R., 129 N. C., 154; 8. c., 55 L. R. A., 415, and notes. 
I n  Raines v. R. R. (W. Va.), 24 L. R. A., 226, i t  is held that if one is 
walking along the track apparently in possession of his faculties the 
engineer may presume that he will get off the track, provided due signals 
are giaen. To same effect, R. R. 2). Baker (Kan.), 21  L. R .  A. (N. S.), 
427, and notes. 

I n  2 Thomp. Neg., sec. 1596, i t  is said that the rule which requires the 
railroad to keep a lookout ahead of its trains at  crossings and at places 
where the track is much used by the public "is reduced to meaningless 
verbiage, unless it is followed up by the corresponding rule that where 
a person negligently exposes himself to injuries upon the crossing, the 
railroad company will be liable if by the maintenance of a lookout i t  
might have discovered the traveler in  his exposed situation in time by the 
exercise of reasonable care to have avoided killing or injuring h i n ~ "  
For  this proposition numerous cases are cited, and the author adds: "The 
cases which hold the contrary seem to have no counterpart in the juris- 
prudence of any other English-speaking country, and form a disgraceful 
chapter in American jurisprudence." The same point is elaborated in 
the same volume, skcs. 1724, 1725, 1726, 1836, 1837. 

There were numerous street crossings of this track and the track itself 
was, with the permission of the defendant, customarily used by its em- 
ployees and the public as a street, according to the evidence. Yet the 
eoidence of Thorp is that no whistle was blown or bell was rung that he 
heard, and this is evidence, under our authorities, to go to the jury that 

there was none, in the absence of evidence to the contrary. 
(421) Authorities might be multiplied, but it has never yet been held 

law, in this State or elsewhere, and can not now be held vi th  my 
assent that the mere fact that one walks upon the railroad track is con- 

332 
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elusive evidence t h a t  h i s  negligence i s  the  cause of h i s  death, regardless 
of t h e  surrounding circumstances ; a n d  yet  such i s  practically t h e  rule  if,  
under  al l  t h e  circumstances i n  this  case, it i s  held t h a t  t h e  defendant, a s  
a m a t t e r  of law, h a d  a r ight  to  ki l l  t h e  deceased. a n d  t h a t  by a nonsuit 
a j u r y  can  be deprived of a n y  r igh t  to  determine whose negligence w a s  
t h e  proximate cause of the  death. 

Cited: R. R. v. R. R., 157 N. C., 373; Shepherd v. R. R., 163 N. C., 
522; Tnlley v. R. R., ib., 570; Abernathy 11. R. R., 164 N. C., 94; Ward 
v .  R. R., 167 N. C., 158; Treadwell v. R. R., 169 N. C., 699; Davis v. 
R. R., 170 N. C., 587; T3ome v. R. R., ib., 656. 

SUMMIT SILK COMPANY v. KINSTON SPINNING C O X P A N P .  

(Filed 29 March, 1911.) 

1. Equity-Remedy at Law-Code Practice. 
Uilder our Code system of practice, pleadings, and procedure, it  is un- 

necessary for a party seeking equitable relief to  first reduce his demand 
to judgment, or exhaust his legal remedy by execution or other appro- 
priate process. 

2. Corporations-Insolvency-Application-Creditors. 
lT7hen a corporation is insolvent or in imminent danger of insolvency, 

and especially when its business operations have practically been sus- 
pended owing to its financial condition, t h ~  court mag, upon proper ap- 
plication of a creditor or stockholder, appoint a receiver of its assets to  
be administered for the benefit of all of its creditors. Revisal, sees. 847, 
1219, 1203. 

3. Same-Trust Fund. 
In  its action for the recovery of a certain plant or machine, damages 

for  its detention and for a receiver of the defendant company, the plain- 
tiff alleged that the defendant falsely represented its capital stock to be 
$50,000 and had failed in the performance of its contract of purchase of 
the machinery to increase its capital stock, as  agreed upon, by the issu- 
ance of common and preferred stock, of which the plaintiff mas to receive 
a certain part as  payment, the title to the machinery to remain in the 
plaintiff vendor until the agreement was performed. Upon the pleadings 
and proof his Honor found as a fact that the plaintiff had shown an ap- 
parent right to the machinery in question and that  i t  mas or should be in 
defendant's possession, and that the machinery had a specified value, and 
the rents and profits thereof were in danger of being lost; that the de- 
fendant was insolvent and indebted to the plaintiff and others: Held, 
the creditors mere entitled to have the defendant corporation's assets 
preserved and administered for their benefit, and that  a receiver for that  
purpose was proper. 

333 
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Any one who has a debt or demand against an insolvent corporation upon 
contract, exlJress or implied, comes within the meaning of the word 
"creditor," used in the statute, and may apply to the courts and obtain, 
in proper instances, the appointment of a receiver for the corporation. 

5. Foreign Corporations-Insolvency-Receivers-Property Here-Procedure. 
An insolvent corporation, with its property or plant located in this 

State, is subject to the appointment by our courts of a receiver to take 
charge of its assets here and administer them as a trust fund for its 
creditors, though incorporated under the laws of another State, approv. 
ing Holshouser v. Copper Co., 138 N. C., 248. 

6. Corporations-lnsolvency-Receivers-Pleadings-Relief Granted. 
It  appears in this case from the facts alleged in, and the general scope 

of, the complaint, that the relief should not be restricted to the exact 
prayer of the complaint, but should be extended so as to afford relief 
which is commensurate with the averments, under the familiar rule that 
it is not the language of the prayer, but the allegations of the pleadings 
that determine the extent of the relief to be granted. 

APPEAL from order appointing a receiver in an action from LENOIR, 
made by Allen, J., at chambers, in Kinston, 15 February, 1911. 

The facts are sufficiently stated in the opinion of the Court by M r .  
Justice Walker. 

Loftin, Varser & Dawson for plaintiff. 
G. V .  Cowper and H. E. iShazv for defendant. 

WALKER, J. Plaintiffs allege that they contracted to sell to the de- 
fendant, Kinston Spinning Company, what is known as a "Throw- 

(423) ing Machinery Plant," which is,  used in the manufacture of 
certain kinds of silk products, upon the understanding and agree- 

ment that the Spinning Company should increase its capital stock from 
the amount ($50,000) it was then represented to be, to $80,000, and 
that said capital stock, when so increased, should be divided into pre- 
ferred stock to the amount of $30,000 and common stock to the amount 
of $50,000, the plaintiff, G. W. Graham Company, to receive, as its part 
of said stock, preferred shares of the par value of $12,000, and shares of 
common stock of the par value of $25,000, the balance of the preferred 
and common stock to be issued to William H. Ashley, and that when this 
arrangement was perfected and the stock issued in  accordance with the 
said agreement, the "Throwing Machinery Plant" should become the 
property of the Kinston Spinning Company, and in the meantime the 
title to remain in the plaintiffs or the G. W. Graham Company. That 
the machinery plant was delivered under this agreement to the Spinning 
Company, who receipted for it as the property of the G. W. Graham 
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Company. I t  is further alleged that the Spinning Company, by its 
officers or agents, who acted for i t  in the transaction, falsely represented 
their capital stock to be $50,000, whereas i t  was much less than that 
amount, and also falsely represented the amount and condition of its 
assets, and instead of being a solvent and going concern, as the plaintiffs 
were led to believe, i t  is an insolvent and crippled institution, badly man- 
aged and with no funds to conduct its business; and further, that i t  has 
repeatedly refused, upon demand, to comply with its part of the con- 
tract of sale and is really unable to do so, and that plaintiff's "machin- 
ery plant" has, by hard usage, become greatly deteriorated and dimin- 
ished in rralue, and that plaintiffs are in imminent danger of losing the 
said property. That the Spinning Company has used the plant and re- 
ceived and enjoyed the benefits thereof for a long time, which use is 
reasonably worth the sum of $6,000, and that the Spinning Company is 
indebted to the plaintiff in  that amount, and also is liable for the injury 
to the plant, other than ordinary wear and tear, and for its value, if 
delivery of the plant to the plaintiff can not be secured. The plain- 
ti.ff demands judgment for the sum of $6,000 for the detention (424) 
and use of the plant, for the recovery of the plant itself, for the 
appointment of a receiver to take charge of the said plant and the estate 
and effects of the Spinning Company, and for general relief. 

The defendant denied the material allegations of the con~plaint, and 
affida~its and exhibits mere filed by the respective parties, for the con- 
sideration of the judge, upon the application for the appointment of 
a receiver. 

At a hearing before Hon. 0. H. Guion, a temporary receiver was ap- 
pointed, and the cause afterwards came before Hon. 0. H. Allen, who 
upon the pleadings and proof found as a fact that plaintiff had shown 
an apparent right to the property, the subject of the action, which is or 
should be in the possession of the defendant, and that the property and 
the "rents and profits" thereof are in danger of being lost, the value of 
the Throwing Machinery Plant being $15,056. He also found as a fact 
that the Kinston Spinning Company is insolvent and is indebted to the 
plaintiff, its creditors, as above set forth, and that the Summit Silk 
Company, the G. W. Graham Company, plaintiffs in this action, the 
Kinston Spinning Company and Kinston Real Estate Company are all 
corporations created and existing under the laws of the State of New 
Jersey, the two last-named companies having real and personal property 
in  this State. The Kinston Real Estate Company was, on motion of the 
plaintiffs, made a defendant, because, as the judge found, i t  has or claims 
an interest in the subject of the controversy. Upon these and other 
findings not material to be stated, Judge 0. H. Allen, made the reeeiver- 
ship permanent, and invested the receiver, E. M. Land, with all the 
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powers conferred by the statute (Rerisal, ch. 41, sec. 846 et seq.), and 
especially with those conferred by chapter 21, entitled "Corporations," 
and subchapter 13 (see. 1219 et soy.), with special directions to advertise 
for creditors to come in and prove their claims, and for all parties, in- 

cluding stockholders, interested in the assets of the defendant, to 
(425) come in  and make themselves parties to the action and protect 

their rights. It was urovided in the order of the court that no " 
finding of fact made for the purpose of passing upon the motion for 
the appointment of a receirer should prejudice either party in the further 
progress and trial of the case, and that the parties should have the right 
of amending their pleadings. The order.appointing the receiver having 
been duly entered and the cause retained for further orders and direc- 
tions, the defendant Kinston Spinning Company excepted and appealed. 

The judge, at  the request of the Spinning Company, reconsidered his 
findings of fact, but declined to change the same, and we will not do so, 
there being ample evidence to support them. The objections urged by the 
appellant to the judge's order are: 

1. That the plaintiffs had a complete and adequate remedy at larx7 by 
an action for the recovery of the specific property, and damages, with 
the ancillary remedy of claim and delivery. 

2. That a general receiver should not have been appointed, but onIy 
a special receiver to hold and preserve the property pending the 
litigation. 

We do not understand it to be necessary, since the change in the con- 
stitution of our courts, the blending of the two systems of Ian7 and 
equity and the yadical, though useful and practical innorations in plead- 
ing and in the practice and procedure of our courts, that a plaintiff who 
resorts to an equitable remedy for the protection of a right or the redress 
of a grievance should first reduce his claim to judgment and exhaust his 
legal remedy by execution or other appropriate process, as under the old 
system. We have held that this is not required to be done, but that the 
right will be administered and full relief given in one action. Bar& v. 
Harris, 84 N. C., 206; Mebane u. Layton, 86 N. C., 574; McLe~zdon v. 
Cornrs., 71 I T .  C., 38. The subject is so fully discussed in  Bank v. 
Harr is  that we need not longer dwell upon it. - 

Our statute is so broad and comprehensive in its provisions regarding 
the appointment of receivers that i t  is not necessary to refer to 

(426) the general power of a court of equity in such cases. Revisal, 
see. 847, provides that "A receiver may be appointed before judg- 

ment on the application of either party when he establishes an apparent 
right to property which is the subject of the action, and which is in  the 
possession of an adverse party, and the property or its rents and profits 

, are in danger of being lost, or materially injured or impaired; except 
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in  cases where judgment upon failure to answer may be had on applica- 
tion to the court"; and by section 1219 i t  is provided that, "Whenever 
any corporation shall become insolvent, or shall suspend its ordinary 
business for want of funds to carry on the same, or be in imminent 
danger of insolvency, or has forfeited its corporate right, or its corporate 
existence shall have expired by limitation, a receiver may be appointed 
by the court under the same regulations as are provided by law for the 
appointment of receivers in  other cases." One of the regulations for the 
appointment of a receiver may be found in Revisal, sec. 1203, which is 
in the same chapter with section 1219. That section provides that 
a receiver of the property and effects of a corporation maybe appointed 
upon application of a creditor or stockholder. Who should apply for 
the appointment, if not some person who is interested in the proper con- 
duct of the corporation's affairs and the application of its assets to the 
payment of its debts? This remedy is provided by the statute, not mere- 
ly for a creditor who has exhausted his remedy at  la^, but for all credi- 
tors, and any one of them is entitled to proceed against the corporation 
to have its assets administered by a receiver when i t  is insolvent or is in 
imminent danger of insolvency, and especially when its financial con- 
dition is such as to practically cause a suspension of its business. We 
deem the principle settled by our decisions. I n  hob house^ a. Copper 
Co., 138 N. C., at  p. 251, in a discussion of the very question now pre- 
sented, we said: "The cause of action in this proceeding is that of the 
creditors of the Copper Company, and consists not only in  the failure of 
the company to meet its obligations, but in  the suspension of its ordi- 
nary business, which entitled the creditors to have its assets placed in  
the hands of the receiver for the purpose of being applied to the 
payment of its debts. This proceeding ia equitable in  its nature, (427) 
and the jurisdiction of the court in respect to the claims of the 
creditors of the corporation must be determined, not by regarding i t  as 
a suit by each one of them for the pGrpose of recovering his debt, as if 
he had brought an ordinary civil action wherein the liability would be 
fixed by judgment and enforced by execution, but the cause of action 
must be considered as one belonging to the creditors, who have the right' 
under the statute, if not on general principles of equity, to have all the 
assets of the concern placed in the possession of the court, through its 
duly appointed officer, to the end that the rights of all parties therein 
may be ascertained and distribution made accordingly. I t  has become 
the settled rule in this country that the assets of an inpolvent cornora- 
tion constitute a trust fund for the payment of its debts, and the remedy 
of its creditors by action in the nature of a suit in equity, or by what 
is called a creditor's bill, to have the assets administered for their benefit, 
is firmly established." Hill v. Lumber Co., 113 N. C., 173; Bank v. 
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Cotton Mills, 115 N. C., 507; Ellett v. JTeulnzan, 92 N .  C., 519. But 
authority or express decision is not required to show that the power 
to appoint a receiver in  a case like the one at the bar resides in  the court 
when the statute plainly and explicitly so provides. The creditors are 
clearly entitled to have the assets of a defendant, if an insolvent corpora- 
tion, applied as a trust fund for their benefit, and it is necessary to 
appoint a receiver in order to preserve and administer them for this 
purpose. The defendant can not object that the "Throwing Machinery 
Plant" was placed in the custody of the receiver. I f  it is the plain- 
tiff's property, no prejudice can come to the defendant if, with their con- 
sent, it is held by the receiver until the defendant's claim to i t  is passed 
upon; and if the defendant's property, i t  is a part of its assets and 
its custody properly belongs to the receiver. There is a controversy as 
to the title of the machinery plant, and the interest of both parties will 
be protected if i t  is held and preserved until that dispute is determined. 

The only remaining question to be decided in this branch of the 
(428) case is whether the plaintiff is a creditor within the meaning of 

the statute. Any one who has a right to require the fulfillnlent 
of an obligation or contract for the payment of money is a creditor in  
the strict technical sense of the term-any one, in  other words, who has 
a debt or demand against another upon contract, express or implied, 
for the payment of money. Atwater v. Bank,  45 Minn., 341 (12 L. R. 
A., 741). I t  will be fourd that the word "creditor" has recei~~ed a 
broad and liberal interpretation by the courts when construing legislation 
i n  regard to the rights of claimants to satisfaction of their demands 
out of the assets of an insolvent corporation or even an insolvent indi- 
vidual. Natural justice, i t  is said, demands that those who suffer from 
breaches of contract should be included in  the distribution of the assets of 
the insolvent, even though the breaches and consequent damages follow 
the insolvency, and i t  is in perfect consonance with the scope and design 
of the legislation considered, to give its provisions a comprehensive 
meaning which will admit of that justice being done. Spader v. Mfg. 
Co., 47 N. J. Eq., 18;  Arbderson v. Anderson, 64 Ala., 403 ; Narstaller v. 
Mills, 143 N. Y., 398; Coal Co. v. Stevens, 63 N .  J .  Eq., 107. 

The last two cases just cited go beyond what is necessary h r  us to de- 
cide in this case, and hold that the term creditor includes not only a 
person who has an enforcible demand arising out of contract, but also 
one who has such a claim sounding in  tort. I n  Rosmbaum v. Credit 
flystem Co., 61 N. J .  Eq., 543, it was held that the term "creditor" found 
in  the legislation relating to insolvent corporations and the administra- 
tion of their assets by receivers is not nsed in a narrow, restricted or 
technical sense, but embraces within its proper and natural meaning any 
one who is entitled to recover an amount liquidated or unliquidated, of 
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the insolvent, as damages, for the breach of an express or implied 
contract. Anderson .ti. Anderson, supra. Black's Diet., p. 299. A debt 
is something due from one person, the debtor, to another called the 
creditor, and may be created by simple contract or evidenced by specialty 
or. judgment according to the nature of the obligation giving rise 
to it. Within any definition of the word, the plaintiff mas entitled, (429) 
as  a creditor of the Spinning Company, to institute this action. 

The defendant objects that the ccwt had no jurisdiction to proceed 
i n  this suit against the defendants because they are foreign corpora- 
tions, creatures of the laws of New Jersey. The precise question was 
considered in  H o l s h o u s e ~  v .  Copper Go., 138 N.  C., at p. 254, i n  the 
appeal of the State of New Jersey, and we decided contrary to the 
present contention in  this case. We there said: " 'If  each Govern- 
ment in cases of insolvency should sequester and distribute the funds 
within its own jurisdiction, the general result would be favorable to 
the interest of creditors and to the harmony of nations. This is the 
rule adopted in all cases of administration of the property of deceased 
persons; and there is no real difference between the principle of those 
cases and of cases of bankruptcy.' . . . 'The municipal laws of a 
country have no force beyond its territorial limits, and when another 
Government permits these to be carried into effect within her jurisdic- 
tion, she does so upon a principle of comity. I n  doing so, care must be 
taken that no injury is inflicted on her own citizens; otherwise, justice 
would be sacrificed to courtesy; nor can the foreigner or stranger com- 
plain of this. I f  he sends his property within a jurisdiction different 
from that where he resides, he impliedly submits it to the rules and 
regulations in  force in the country where he places it. What the law 
protects, i t  has the right to regulate.' So it is in  this case. When the 
Copper Company was chartered and permitted to migrate from its 
domicile and conduct its business in this State, where it has acquired 
property under the protection and operation of the local laws, its assets 
should in all fairness be held subject to the provisions of those laws in 
favor of persons who have dealt with it here as a domestic corporation, 
which is virtually its true character, though in  law i t  is considered as a 
corporation of New Jersey. Goodwin v. Claytor, 131  N. C., 224." The 
property of the Spinning Company is in  this State and the laws of New 
Jersey should not be permitted to affect its status or prejudice 
the rights of creditors of the corporation in  respect of it. They (430) 
must all come into this jurisdiction in order to have its assets ad- 
ministered for their benefit, and can not get relief in  the courts of New 
Jersey, because the property is situated here. I f  we should deny the 
remedies of our law to them, for the reason assigned by the defendant, 
the assets in  this State would be practically exempt from the claims of 
creditors. 339 
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W e  do not think the  plaintiffs should be  restricted to  the  appoint- 
ment  of a special receiver, a s  the i r  relief, having reference t o  the  facts  
alleged in,  a n d  the general f r a m e  of, t h e  complaint, should be of much 
broader  scope, and  must  be measured, not  according to t h e  exact p rayer  
of the  complaint,  i f  it stops short of t h a t  t o  which the  plaintiffs a r e  en- 
tit led upon  the  averments of the  complaint,  bu t  should extend to all re- 
lief commensurate with such averme~lts.  Rvkght v. Houghtalli77g, 85 N. 
C., 17 ;  Voorhees v. Porter, 134 N. C., 591. 

A careful  examination of the case i n  a l l  i ts  aspects leads us  to con- 
clude t h a t  there was n o  e r ror  i n  t h e  judgment below. 

N o  erroy. 

Cited: Carson v. Bunting, post, 539; Eddleman v. Lentx, 158 N. C., 
70; Barber v. Hanie, 163 N.  C., 590. 

W. P. HARDY v. ZTNA L I F E  INSURANCE COMPANY. 

(Filed 29 March, 1911.) 

1. Insurance-Policies-Assignment-Insurable Interest-Good Faith- 
Affection-Knowledge-Evidence. 

When in an action to recover upon a life insurance policy by an as- 
signee thereof there are  appropriate issues a s  to the good faith of the as- 
signee or beneficiary in paying the preiniums, and whether the interest 
of the assignee was a n  insurable one, evidence is  competent, upon the 
evidence of good faith in the assignments, which tends to  show the af- 
fectionate relationship between him and the insured, that the insured re- 
garded him as a son, and that  he knew nothing of the transaction before 
the policy and its assignment to him were brought to  him by the agent of 
the company. 

2. 1nsurance-Policie~-lnterpretation-Assignment-'~First Paymenty'- 
Waiver .  

A prorision in a life insurance policy payable to the estate of the in- 
sured, that  i t  shall not be in force until the first premium is paid by the 
insured, is waived when the agent of the company is aware of all the 
facts, and upon information given by him to the State agent and the com- 
pany itself, the latter sent the policies and forms for a n  assignment to  
the local agent for the purpose of having the contract completed, and re- 
ceived from the assignee, the beneficiary, the premiums for four years; 
and i t  thus appearing that  the beneficiary paid the first premium without 
previous knowledge of the transaction, the first payment made by him was 
a valid one. 

3. Same-Valid Inception. 
When a life insurance policy is delirered to the insured, but was as- 

signed to the beneficiary, and the first payment of premiums was made by 
340 
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the beneficiary under circumstances rendering the payment a valid one, 
though against a stipulation in the policy that it must be paid by the in- 
sured to be binding on the company, it renders the policy valid in its 
inception. 

4. Insurance-Policies-Insurable Interest-Assignment-Validity-Wagering 
Policies. 

A policy of life insurance valid in its inception may be assigned to one 
not having an insurable interest in the life of the insured, when done in 
good faith, and not as a mere cloak or cover for a wagering transaction. 
Hardy v. Ins. Go., 152 N. C., 286, cited and approved. 

5. Insurance-Policies-Delivery-Intent. 
A delivery of a policy of life insurance may be shown by the intent of 

the parties, and its physical delivery is not necessary. 

6. Insurance-Policies-Assignment-Waiver-Payment of Premiums- 
Wagering Policy-Knowledge-Evidence-Valid Contract. 

The agent of the defendant insurance company solicited and procured 
from insured applications for several policies of insurance, with the agree- 
ment that his children should pay the premiums thereon. When the 
policies were delivered to insured it was found that one of the children 
would not pay the premiums on one of them, and the insured told the 
agent he wished plaintiff to have the policy. The agent said that the 
plaintiff did not have an insurable interest, but for insured to take the 
policy, have i t  payable to his estate, and assign it to plaintiff, which was 
done accordingly, with knowledge thereof given to the defendant company, 
which sent the policies and assignment blanks to the agent, who had them 
executed and delivered them to the plaintiff, theretofore unaware of the' 
transactions, and he continued to pay the premiums to the company for 
four years: Held it  was too late for the company to object to the 
validity of the assignment and the payment of the premiums by the 
plaintiff, after the maturity of the policy. 

APPEAL from Wheclbee, J., at  Xovember Term, 1910, of LENOIR. (432) 
The plaintiff, W. 1'. Hardy,  sues on three policies of insurance, 

which he alleges were issued by the defendant on 19 October, 1904, on the 
life of Pa r ro t t  &I. Hardy.  H e  claiins that  he had a n  insurable interest i n  
the life of the insured, and also as assignee of the policies. 

The  defendant resisted recovery upon the grounds: 
1. That  the plaintiff had no insurable interest i n  the life of the 

insured, and therefore could not apply for a policy of insurance on his 
life: 

2 .  That  he could not take as  assignee, because the policy was not de- 
livered to the insured, i n s i~ t ing  that i n  the absence of stipulations i n  the 
policy, there was no evidence of delivery, and further, tha t  the plaintiff 
admitted that  he paid the first premium and that the policies were then 
delivered to him, and that  the policy provided that  i t  should not be in  
force until the first premium was paid. 
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3. That the whole e~idence proved a wagering contract of insurance 
forbidden by law. 

On 24 September, 1904, Parrott  M. Hardy made application for the 
three policies sued on, payable to his estate. The policies are dated 19 
October, and are payable to the estate of said Hardy in accordance with 
the application. 

On 31 October, 1904, two of said policies were assigned to the plain- 
tiff, W. P .  Hardy, and on 31 December, 1904, the third policy mas as- 
signed to him, the form of assignment in each case being as follows: 

For value received, I hereby transfer, assign, and turn over unto 
William P. Hardy all my right, title, and interest in policy No .--------, 

issued by the B t n a  Life Insurance Company of Hartford, Conn., 
(433) on the life of Parrott M. Hardy, and all benefit and advantage to 

be derived therefrom. 
Witness my hand and seal at  Institute, State of North Carolina, 

this --------------, 1904. PARROTT M. HARDY, [L. 8.1 

Witness : THOMAS'MOGEE. 

The agent of the defendant testified in  regard to the applications and 
policies: ('I solicited the application for life insurance and he agzeed 
to the insurance for the benefit of his children, and each child was to 
.pay his part. The policies were procured as applied for. When they 
were to be delivered, Mr. Parrott M. Hardy told me that one or more 
of the children was unable to take the insurance, and snggested that his 
nephew, W. P. Hardy, take the insurance that his son mas unable to 
take; and I told him that i t  would be all right, but that he did not 
have an insurable iaterest, but that I could h a ~ e  the policy assigned 
to him. I filled a blank requesting the company to assign the policy to 
W. P. Hardy. . . . He told me that W. P. Hardy mas as near to 
him as his own child; that he often did him great favors. He  expressed 
the desire that the insurance be for the benefit of W. P. Hardy, and I 
suggested that it be assigned to him. I then produced the blank for as- 
signing the policies to W. P. Hardy, which he, Parrott M. Hardy, 
signed, requesting that the company make the policy or policies payable 
to W. P .  Hardy. . . . I do not remember whether Mr. W. P. 
Hardy knew abdut the assignment of policy to his benefit until I took 
the policy to him. My mind is not clear on that. My recollection is 
that he knew nothing about the transaction until I went to deliver him 
the policy after the assignment. ;My recollection is that I had no talk 
with Mr. W. P .  Hardy until after policy had been assigned. These 
transactions were with Mr. Parrott M. Hardy." 

I t  was provided in each policy that :  "This policy shall not take 
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effect until the first premium hereon shall have been actually paid 
during the lifetime and good health of the insured and within sixty days 
from the date hereof, a receipt for which payment shall be 
the delivery of this policy." (434) 

A11 the premiums were paid by the plaintiff, and the first was 
not actually paid before the assignments to the plaintiff. There was 
evidence tending to prove that the local agent of the defendant knew 
that the plaintiff did not have an insurable interest in the life of the 
insured, and that i t  was the purpose of the insured to have the policies 
assigned to the plaintiff, and for the plaintiff to pay the premiums, 
and that the local agent informed the State agent of the defendant of 
these facts, who, i n  turn, gave the home office the same information. 

I t  was also in  evidence that after obtaining this information, the de- 
fendant forwarded the policies and the forms for the assignments to 
its local agent, in  order that the policies might be delivered, and that 
prior to the receipt of the policies and assignment by the said agent, 
the plaintiff knew nothing of the transaction. The plaintiff was a 
nephew of the insured, and evidence was introduced tending to show 
that the relationship between them was affectionate and that the in- 
sured regarded the plaintiff as he did his own children. 

The issues submitted to the jury and the answers thereto are as fol- 
lows : 

1. Were the alleged assignments of the three policies of insurance sued 
on executed by Parrott M. Hardy before the delivery of the said 
policies to W. P. Hardy, the plaintiff? Answer: "Yes." 

2. Was the first premium on Policy No. 63215 paid by the plaintiff 
before or a t  the time of delivery of said policy to W. P .  Hardy, the 
plaintiff? Answer : "Before." 

3. Was the premium on Policy No. 62c946 paid by the plaintiff be- 
fore or at  the time of the delivery of said policy to W. P. Hardy, the 
plaintiff ? Answer : "At the time." 

4. Was the premium on Policy No. 62845 paid by the plaintiff before 
or at  the time of the delivery of said policy to W. P .  Hardy, the plain- 
tiff? Answer: "At the time." 

5. Did the plaintiff pay all the premiums, including the first premium 
on said policy? Answer: "Yes." 

6. Did the plaintiff pay the first premium on said policy in pursu- 
ance of an agreement that the said policies should be assigned 
and transferred to him? Answer: "Yes, as testified to by (435) 
plaintiff and witness McGee." 

7. Were the policies of insurance sued on in  this action delivered to 
Parrott  M. Hardy, deceased ? Answer : "Yes." 
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8. Did the plaintiff participate in the issuance of the policies of in- 
surance sued on' in  this action ? Answer: "No." 

9. Were the assignments of said policies made in good faith and not 
as a cover for any fraudulent speculations i n  the life of Parrott M. 
Kardy, deceased? Answer: ('Yes." 

10. Did the plaintiff at  the time of the assignment of said policies 
have an insurable interest in the life of Parrott M. Hardy? Answer: 
"Yes." 

11. I n  what sum, if any, is plaintiff entitled to recover of defendant? 
Answer: "$3,000, with interest from the ------------ day of 19---" 

G. V .  Cowper and J.  Puul Frizzelle for plaintiff. 
Rouse & Land for defendant. 

ALLEN, J., after stating the case: There are forty-five exceptions in 
the record, of which twenty-eight bear upon evidence introduced to prove 
that the plaintiff had an insurable interest in  the life of the insured, or 
upon instructions in regard thereto. 

I n  the view we take of this case, these exceptions are immaterial, but 
1 if material, i t  was competent to show that an affectionate relationship 

existed between them, as tending to establish good faith on the part 
of the plaintiff and to rebut the idea that he had entered into a wagering 
contract, and was merely speculating in the life of his uncle. 

I t  was also competent to show by the agent of the defendant the 
circumstances attending the signing of the applications for insurance, 
and the delivery of the policies to the plaintiff, and for the plaintiff to 
testify that he knew nothing of the transaction before the policies and 
the assignment of them were brought to him by the agent. This evi- 

dence related to the question of good faith, and as to whether 
(436) there had been a delivery of the policy to the inmred. 

The other exceptions are directed principally to the effect 
of the evidence, the defendant contending that on the whole evidence 
the policies were not delivered to the inswed, and, if delivered, that they 
were not valid, becanse it was a wagering contract. 

The verdict in this case, rendered on competent evidence and under 
correct instructions, establishes the fact that the plaintiff did not par- 
ticipate in the issuance of the policies, and that the assignments to 
him were made in good faith and not as a cover for any fraudulent 
speculation in the life of the insured, and i t  is not denied that the lde- 
fendant, with a knowledge of the facts, received the premiums from the 
plaintiff for four years. 

Under these circumstances, the defendant ought to be required to 
pay, unless the contract is one condemned by law. 
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I n  C~ossweZ1 v. Assn., 61 S .  C.,  116, the Court, while 'discussing 
wagering contracts of insurance, says: "A sound public policy requires 
the enforcement of contracts deliberately made, which do not clearly 
contravene some positive law or rule of public morals. I t  is surely not a 
sound policy to permit insurers to contract to insure the lives of persons, 
receive premiums therefor as long as the insured, the beneficiary, er  the 
assignee will continue to pay, and then, when the time comes for the 
insurers to pay what they agreed to pay, allow them to escape their 
contract on the ground of want of insurable interest in  the life of 
the insured, unless i t  clearly appears that such contracts are per- 
nicious and dangerous to society. Courts should not annul contracts 
on doubtful grounds of public policy. I n  such matters it is better that 
the Legislature should speak first"; and in  Grabbs v. Ins. Co., 125 N.  C., 
396, Justice Douglas announces the same principle. H e  says: "We 
think the rule is well settled that where an insurance company, life or 
fire, issues a policy with full knowledge of existing facts which by its 
terms would work a forfeiture of the policy, the insurer must be held 
to have waived all such conditions, at  least to the extent of its 
knowledge, actual or constructive. I t  can not be permitted to (437) 
knowingly issue a worthless policy upon a valuable con- 
sideration." 

We come then to the consideration of the question whether the facts 
of this case, which are practically uncontroverted, require us to declare 
the policies void. They do not impose this duty on us, if the policies 
were delivered to the insured and were valid in their inception. 

Justice Hoke, speaking for the Court, so declared the law on the 
former appeal in this case, reported in 152 N. C., 288, as follows: "We 
consider it, however, as established by the great weight of authority, 
that where an insurant makes a contract with a company, taking out a 
policy on his own life for the benefit of himself or his estate generally, 
or for the benefit of another, the policy being in goo)d faith and valid 
a t  its inception, the same may, with the assent of the company, be 
assigned to one not having an insurable interest in  the life of the in- 
sured; provided this assignment is in good faith, and not a mere cloak 
or cover for a wagering transaction." 

The question we have to determine is not, Was there a delivery 
to the insured, but, Was there evidence of the delivery, fit to be sub- . . 
mitted to the jury? I f  there was evidence, i t  was for the jury to find 
the fact. 

The failure of the insured to pay the first premium was evidence 
upon the question, but not conclusive. The local agent of the defendant 
knew all the facts, and the information he had was given to the State 
agent of the defendant and to the defendant itself. With this informa- 
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tion, the idefendant selit the policies and the form for the assignments 
to the local agents for the purpose of having the contract completed, and 
received the premiums for four years. We think this is beyond question 
a waiver of the provision in the policy that i t  shall not be in force 
until the first premium is paid. 

I n  K e n d ~ i c k  v. Ins.  Co., 124 N. C., 317, the Court says: "The au- 
thorities are numerous and quite uniform that the acknowledgment in  
the policy of the receipt of the premium estops the company to test the 

validity of the policy on the ground of nonpayment of the 
(438) premium. I n  so far  as i t  is a mere receipt for money, it is only 

prima facie, like other receipts, and will not prevent an action 
to recover the money if not in  truth paid; but in  so far as i t  is a part 
of the contract of insurance, i t  can not be contradicted by par01 to in- 
validate the contract, in the absence of fraud in procuring the delivery of 
the policy. The rule is thus stated in  Biddell on Insurance, sec. 1128 : 
'As a general rule, i t  has been held in  the United States that while such 
a receipt will prevent the insurer from proving the premium was unpaid 
in  order to show the policy was void from its inception, it may be con- 
tradicted in  order to show, on a suit for premium, that no payment 
had been made.' " 

I n  Gwaltney v. Assur. Co., 132 N. C., 928, Chief Justice Clark, speak- 
ing for the Court, thus states the rule: "The authorities are numerous 
that a general agent can waive any stipulation in the policy, notwith- 
standing a clause in the policy forbidding it, for he can waive that 
clause as well as the other." 

Justice Brown states the same principle in another way in Rayburn  
v. Casualty Co., 138 N.  C., 381 : "Where the policy is delivered, there 
being no allegation or proof of fraud, the delivery is conclusi~e proof 
that the contract is completed and is an acknowledgment that the 
premium was properly paid during good health.'' Also, Justice Connor 
in R a y b u m  v. Caslcalty Co., 141 N .  C., 431. 

I t  is also clear, we think, that the payment of the first premium 
by the plaintiff does not invalidate the policies, as i t  appears that he 
did not procure the issuance of the policies, and knew nothing of the 
transaction before the policies and assignments were brought to him. 

I n  Xhea v. Benefit dssn., 160 Mass., 291, speaking of a policy to 
one not haying an insurable interest, the Court says: "The relationship 
in which Margaret stood to John, and the matters disclosed in her testi- 
mony, tended strongly to show that the policy or certificate of member- 
ship was obtained in good faith, and not for the mere purpose of specu- 
lating on the hazard of a life in which she had no interest; and if so, 

the contract was valid if made with him, though made for her 
(439) benefit, and though the premiums were paid by her"; and in 
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Ins. Co. t i .  Blodget t ,  8 Tex. Civ. App., 48, i t  is said: "It is urged 
by appellant that the policy is void for the reason that the benefic- 
iary named in  the policy had no insurable interest in  the life of the 
insured, and the policy was speculative and wagering on the part of the 
plaintiff. The policy recited that it was issued upon the application of 
Mrs. Lucinda J. Downey; J. A. Blodgett'was named as the beneficiary, 
and his relation as grandson was therein disclosed. I t  is not shown 
that any fraud or deception was practiced upon the insurance company 
by which i t  was deceived as to the real party to the contract of in- 
surance. I t  was proven that the beneficiary was to pay the premiums; 
this was known to the company; indeed, his note was taken for the first 
premium, and the policy was issued by the company with full knowledge 
of the facts as to the relation of the parties, and of their respective in- 
terests and undertakings under the contract. Under this state of facts, 
the company should not be permitted to deny that the policy speaks 
the truth as to the party who made the application, and with whom the 
contract of insurance was made." 

"The mere payment of the premiums by the plaintiff is not conclusive 
that the policy was take'n out by him." Lungdon. v. Im .  Co., 14 Fed., 
275; V a l t o n  v. Ins. Co., 22 Barb., 35; Ins. Go. v. France, 94 U.  S., 565. 

I f ,  therefore, the failure of the insured to pay the first premium 
and the payment thereof by the plaintiff do not render the policies void,. 
i t  seems to follow that they were valid at  their inception if they were 
delivered to the insured. The jury has found that they were so deliv- 
ered. 

Was there sufficient evidence to be submitted to them? To constitute 
a good delivery, i t  is not necessary that the policies should have been 
in  the actual possession of the insured. 

'(Delivery is largely a question of intention, as evidenced by words 
or acts. The requisites of a valid delivery may be said to be three: 
(1) There must be an intention on the part of the person executing the 
policy to give i t  legal effect as a completed instrument; (2) 
tlris intention must be eridenced by some word or act indicating (440) 
that the insurer has put the instrument beyond his legal control, 
though not necessarily beyond his physical control; and (3) the insured 
must acquiesce in this intention." Vance on Insurance, p. 169. 

"It was not necessary to the completion of the contract that the 
policy should be actually delivered to the insured. The issuance of a 
policy in  accordance with the terms agreed on, and its transmission to 
the agent for unconditional delivery to the insured, is tantamount to a 
delivery." Porter v. I m .  Co., 70 Vt., 508. 

The doctrine that it is the intention of the parties that controls, and 
not the transfer of possession, has been applied in numerous cases 
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to deeds and insurance policies. Ins. Co. v. Sibley, 158 Ill., 414; 
Black v. Sharkey, 104 Col., 280; iVartin v. Bates, 50 S .  W., 39 (Ky.) ; 
Kelsu v. Graves, 64 Kan., 777; Arrington v. Arrington, 122 Ala., 514; 
Ins. Co. v. Babcock, 104 Ga., 72. 

I n  Waters v. Annuity Co., 144 N. C., 669, the same principle is de- 
clared as follows: "It is not required a t  all that the acceptance of the 
company should be indicated by a manual delivery of the policy to the 
insured." 

I f  we apply the tests laid down, we think the evidence of delivery is 
plenary. 

There was evidence practically uncontroverted, that the agent of the 
defendant solicited the insurance; that the insured told him he would 
take the policies and his children would pay the premiums; that he 
afterwards told the agent his children could not pay the premiums and 
that he wished the plaintiff to have the policies; that the agent told him 
that the plaintiff did not have an insurable interest, but that he could 
take the policies, payable to his estate, and assign them to the plaintiff; 
that the insured applied for the policies payable to his estate, and they 
were so issued by the defendant; that the agent informed the defendant 
of these facts, and with this knowledge the defendant sent the policies 
and blank assignments to its agent; that the assignments were wit- 

nessed by the agent; that the policies and assignments were 
(441) delivered to the plaintiff, who was ignorant of the matter and 

acted in  good faith, and that for four years the defendant con- 
tinued to receive the premiums with full knowledge, and was silent 
as to the objection i t  now raises. 

Under these circumstances, i t  would be unjust to the plaintiff and 
the defendant alike to say that i t  was not the intention of the parties 
for the policies to be delivered to the insured, and that they should be 
completed binding contracts. We deem i t  not improper to say that the 
evidence shows that the local agent and the State agent acted in good 
faith throughout the transaction. We find no error. 

Cited: Johmon v. Ins. Go., 157 N. C., 108; Godfrey v. Ifis. Co., 169 
N. C., 239. 
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JOHN H. ;MILLER v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 29 March, 1911.) 

1. Pleadings-Demurrer-Common Law-Presumptions-Burden of Proof. 
N7hen a cause of action, sued on and recognized here, arose in another 

State, a demurrer to the complaint is bad which is based on the defense 
that, according to the laws of such other State, no cause of action is al- 
leged. Such defense must be set up in the answer, with burden of proof 
on defendant. 

2. Evidence-Common Law-Sister States-Presumptions. 

I n  the absence of proof to the contrary, the common law will generally 
be presumed to be in force in a sister State, except in those States whose 
jurisprudence is not founded on the common law. 

3. Evidence-Sister States-Laws-Judicial Notice. 
The courts will not take judicial notice of the statutes and laws in the 

different States which may have changed the common law. 

4. Evidence-Sister States-Laws-Burden of Proof-Procedure. 
The proof of the laws of another State must be shown in evidence by 

the party relying upon them, and the methods of proof and the compe- 
tency of e~idence is regulated by statute. Revisal, sec. 1594. 

APPEAL by defendant from Cooke, J., a t  October Term, 1910, (442) 
of W-~YNE. 

The court overruled the demurrer to the complaint. Defendant ap- 
pealed,. 

The facts are sufficiently stated in the opinion of MY. Just ice Brown. 

N o  counsel for. plaintiff .  
W .  C. Munroe and W .  A. Townes  for d e f e n h n t .  

BROWN, J. Taking the allegations of the complaint to be true, as  
we must upon demurrer, me are of opinion that  the demurrer was prop- 
erly overruled. There is  only one ground of demurrer that  we deem it 
necessary to consider. 

I t  is  alleged in  the complaint that  the in jury  was received a t  Pinner's 
Point, Virginia, on 21 April, 1907, and tha t  under the laws then and 
now i n  force in  said State the plaintiff has a good cause of action against 
the defendant. 

The  issue attempted to be raised by the demurrer, that under the laws 
of Virginia the plaintiff is  not entitled to recover, can not be raised in 
tha t  way. Such defense must be set u p  in  answer, and the burden of 
proof would be on the defendant to establish it. 
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According to the principles of the common law, the facts alleged, if 
established by proof, make out a good cause of action, and i t  is very 
generally held that  i n  the absence of proof to the contrary, the comnion 
law will generally be presumed to be in  force i n  a sister State, except 
i n  those States whose jurisprudence is not founded on the common 
law. 13  A. & E. Enc., 1062. The general principle, tha t  a condition 
of things once established is  presumed to continue until the contrary is  

shown, has  been applied to  the proof of foreign laws. 
(443) The courts will not take judicial notice of the statutes and laws 

of the different States which may have changed the common law. 
1 3  A. & E., 1063, and cases cited. The  proof of them must be put  i n  
evidence by the party relying on them, and the methods of proof and 
the competency of evidence is  regulated by statute. Revisal, see. 1594. 
Hancoclc v. Tel. Co., 142 N. C., 164. 

Affirmed. 

Cited: Dalrymple 21. Cole, 156 N. C., 359. 

W. H. HUGGINS v. T. N. WATERS, F. K. BORDEN ET AL. 

(Filed 29 March, 1911.) 

1. Lands-Lessor and Lessee-Hotel-Sewerage-Quiet Enjoyment-Implied 
Covenant. 

A lease of a hotel equipped with bath tubs, closets, etc., in a city with 
a sewerage system, etc., carries with it a n  implied covenant of quiet en- 
joyment extending to a proper sewerage connection during the term of 
the lease, unless the lessee has taken the property with notice or knowl- 
edge that it was otherwise. 

2. Lands-Leases-Quiet Enjoyment-Covenant-Trespasser. 
A covenant of quiet enjoyment implied from a lease of lands, etc., does 

not extend to acts of trespassers or wrongdoers, but only to those whose 
rights are superior to the lessor. 

3. Same-Pleadings-Inconsistent Pleas-Election-Procedure. 
The plaintiff leased a hotel equipped with baths, closets, etc., working 

with sewerage connections in a city having a sewerage system, and, hav- 
ing entered into possession, found that the sewer connected with the hotel 
was a private one traversing the lands of an adjoining owner. In an ac- 
tion against his lessor and the adjoining owner he alleged, as to the for- 
mer, a breach of an implied covenant of quiet enjoyment, and that the Iat- 
ter maliciously, wantonly, and wrongfully stopped up the sewer pipe, to 
his damage, etc. The cause of action as to both defendants being dam- 
ages arising from stopping the sewer: Held, (1) the wrongful acts al- 

350 
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leged as against the adjoining owner were those of trespass or wrong- 
doing, and inconsistent with the allegations of breach of covenant on the 
part of the lessor; (2)  the action was remanded to the Superior Court so 
that the plaintiff may elect the cause of action he will prosecute, and 
amend his complaint accordingly. 

APPEAL from Cooke, J., at September Term, 1910, of WAYNE. (444) 
Action for damages. At the conclusion of the evidence the 

court sustained a motion to nonsuit, and plaintiff appealed. 
I n  this Court plaintiff's counsel entered a nolle p ~ o s e y u i  as to de- 

fendant, the city of Goldsboro. 
The facts are sufficiently stated in the opinion of the Court by M r .  

Just ice  Brown.  

Geo?*ge E. Hood ,  H.  L. Stevens, W .  S.  O'B.  R o b i m o n ,  and J .  M. 
Robinson  for p l a i n t i f .  

W .  W.  Pierce and  W .  T.  Dortch for defendant  W a t e m .  
D. C.  H u m p h r e y  f o r  C i t y  of Goldsboro. 
F. B. Daniels and Aycock c6 W i ~ u t o n  for Borden.  

BROWN, J. The facts as stated in  the plaintiff's brief and upon which 
he relies are as follows: The plaintiff leased from the defendant 
Waters a certain hotel building in the city of Goldsboro for a period of 
five years. At  the time of the lease, said building mas equipped with 
bath tubs, sinks, and waterclosets, and was apparently connected with 
the sewerage system of the city of Goldsboro. The plaintiff entered - - 
and took nossession under his Ikase. furnished the hotel and o ~ e n e d  i t  
to the public, who patronized it generously. Subsequently, i t  was dis- 
covered that the sewerage system of the hotel was not connected with the 
city sewerage, but with a private drain pipe. 

The defendant Borden cut the d r a b  pipe and cemented i t  up, thus 
making i t  necessary to discontinue the use of the sewerage system of 
the hotel, and thereby rendering the building itself useless for the 
purpose of a hotel. 

The plaintiff seeks to recover of the defendant Waters, upon the 
theorv : 

1. That there was an implied covenant upon the part of the lessor 
Waters that the building leased was suitable for the purposes of a hotel, 
and that the sewerage, being a necessary adjunct of the hotel, was the 
property of the lessor, and that the lessee had the right to continue 
its use. 

2. That there was a breach of the implied covenant of quiet enjoy- 
ment. 

3. That the lessor wrongfully failed to apprise the plaintiff of (445) 
any defect in the right to use the sewerage connection. 

351 



I N  T H E  SUPREME COURT. [I54 

I t  is alleged, and evidence offered by plaintiff tends to prove, 
that at the time Waters leased the hotel building to the plaintiff Huggins 
i t  was fitted up with bath tubs, sinks, and closets, and the sewerage 
thereof was connected with a private drain pipe running through the 
lands of F. K. Borden, and that plaintiff had a right to believe that the 
lessor had good right and title to drain the sewage from the hotel 
through said private drain. 

Upon this theory i t  would seem to be settled that plaintiff has made 
out a cause of action against Waters, unless the latter can establish 
the allegation of his answer, that he apprised plaintiff a t  the time of 
the lease that he had no legal right to sewerage through this private 
drain, or establishes some other valid defense. 

The implied covenant of quiet enjoyment extends to those easements 
and appurtenances whose use is necessary and essential to the enjoy- 
ment of the demised premises. I t  has been extended to the case of light 
and air. Case v. Minot, 158 Mass., 677; Damell v. Columbus Showcase 
Co., 13 L. R. A. (N. S.), 333 ; Jackson v. Paterno, 108 N. Y. Sup., 1073 ; 
24 Cyc., 1046. 

But the plaintiff has embodied in his complaint an allegation that is 
destructive of the above cause of action, to wit, that the defendant 
Borden maliciously, wrongfully, wantonly, and unlawfully severed and 
stopped up effectually the drainage aforesaid "so that the sewage from 
the hotel sinks, bath tubs, closets, etc., could not pass through said drain 
pipe and out into the basin." 

Plaintiff offers evidence which, it is claimed, tends to prove this alle- 
gation. Dismissing the theory of a conspiracy between these several de- 
fendants, to support which there is not a shred of proof, i t  is manifest 
that the alleged cause of action against Borden is destructive of the 
alleged cause of action against Waters. 

I f  Borden acted wrongfully and illegally, he was a trespasser, and 
the implied covenant of quiet enjoyment of a lessor does not 

(446) extend to the acts of trespassers and wrongdoers, but only to those 
whose rights are superior to the lessor. Sloan e. Hart ,  150 N. C.,  

274; King v. Reynolds, 67 Ala., 233. 
I t  necessarily follows that if Borden's acts were wrongful, there has 

been no breach of the implied covenant upon the part of Waters. I f  
Borden's acts were rightful, then there has been a breach of such 
covenant, unless the lessor Waters can make out a valid defense to  that 
cause of action. 

These two causes of action are inconsistent, and, as said by .Mr. Justice 
Walker in  Parker v. Ins. Co., "The one necessarily excludes the other, 
and in the sense that an election must be made between them." 143 
N. C., 343. 

35i 
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I n  this condition of the pleadings and proofs, i n  the exercise of our 
discretion, we will remand the cause, to the end that  the plaintiff may  
elect as  to which cause of action he will prosecute and may reform his 
complaint awordingly. 

Let one-half of all the costs of this appeal be taxed against plaintiff 
and  one-half against the defendants Waters and Borden. 

Remanded. 

Ci ted:  Improvement  Go. v .  Coley-Barden, 156 N. C., 257; 8. c., 16'7 
N. C., 197. 

S. B. LEE AND R. L. GODWIN v. NEW HAMPSHIREI INSURANCE 
COMPANY ET AL. 

(Filed 29 March, 1911.) 

Insurance, Fire-Cancellation-Substitution-Mortgagor and Mortgagee- 
"Loss Payable" Clause-Estoppel-Equity. 

The defendants, three fire insurance companies, issued several policies 
on a mortgaged premises with the usual loss clause, payable to the mort- 
gagee. One of them solicited, through its agent, a policy in substitution 
of the three policies, and issued a policy accordingly, claiming through 
its general agent the premiums therefor. In this policy there was no 
clause with loss payable to the mortgagee, and it appears that he was 
not aware of the change of policies until after the property was destroyed 
by fire and the insurance due. The other companies were notified, and 
canceled their policies, sending them to the mortgagor, requesting a return 
of the canceled policies, which were not returned because of their being in 
possession of mortgagee. In an action by the mortgagor and mortgagee 
against the three companies to recover the insurance due by the loss by 
fire of the premises: Held, (1) the insurance company issuing the sub- 
stituted policy and the mortgagor are estopped by their conduct to deny 
the cancellation of the three original policies and the substitution of the 
later one in lieu thereof; (2) the release of the three original policies 
was only binding between the parties to the agreement, and not upon the 
mortgagee ; (3)  the mortgagee is entitled to judgment for one-third part 
of his debt against each of the three original policies, to bc canccled upon 
payment of his loss out of the substituted policy. 

APPEAL by defendants from Coolie, J., a t  November Term, (447) 
1910, of HARNETT. 

The facts are sufficiently stated i n  the opinion of Mr. Chief Just ice 
Clark. 

Godwin  & Townscnd,  E. 3'. Y o u n g ,  and J .  C. C l i f o r d  for plaintiff .  
Aycoclc & Wins ton  for d'efendants. 
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CLAZK, C. J. Plaintiff Lee owned a hotel a t  Dunn which was under 
mortgage to his coplaintiff, Godmin. Best was agent for each of the 
three defendant insurance companies. He  insured the hotel, in August, 
1909, in  the Shawnee Insurance Company, for $1,000; in the Royal In-  
surance Con~pany, for $1,000; and in  the New Hampshire Insurance 
Company, for $1,000. The premiums on these policies were paid by 
Lee and the policies were delivered to Godwin, mortgagee. They con- 
tained a provision: "Any loss that may be ascertained and proven to be 
due the assured under his policy shall be held payable to R.  L. Godwin, 
trustee, as interest may appear." 

On 14 October, 1909, at  the instance of Strudwick, the special agent 
of the Shawnee Insurance Company, who came to Dunn and offered 
that his company' would carry the entire $3,000, a policy for that 
amount was issued by the Shawnee Insurance Company, and Best 
notified the Royal Insurance Company and the New Hampshire In-  
surance Company that they had been relieved of all liability upon their 

respective policies, which had been canceled, and that the entire 
(448) $3,000 insurance had been taken over by the Shawnee Insurance 

Company. Best also wrote to Lee, m7ho was in Geoygia, inclosing 
him this new policy in  the Shawnee Insurance Company for $3,000, stat- 
ing that the change would save Lee $5 and requesting him to return the 
three policies of $1,000 each. Lee admits receiving the new policy and the 
letter and made no objection, though he did not return the three policies 
as requested. On the same day that Best wrote Lee he also notified 
the general agents of the Shawnee Insurance Company that he had 
canceled the three $1,000 policies mentioned above and had issued in  
lieu thereof a new policy in the Shawnee Insurance Company for 
$3,000. They received this letter and reinsured the entire risk of 
$3,000 in  four other companies, retaining a profit for the Shawnee In-  
surance Company on the transaction. On 27 November, 1909, the 
hotel was burned. On 6 January, 1910, the general agents of the Shaw- 
nee Insurance Company wrote to Best claiming the premium on the 
$3,000 policy. At the time of the fire Lee had retained possession of the 
$3,000 policy for a month and 13 days without having made any objec- 
tion. The $3,000 policy contained no clause making the loss payable to 
Godwin, as his loss might appear, and Godwin had no notice of the 
substitution of the $3,000 policy for the three $1,000 policies which had 
remained in  his possession, a fact which doubtless accounts for their 
not being returned to Best by Lee on receipt of the new policy for 
$3,000. 

There is neither allegation nor proof that calls in question the entire 
good faith of all the parties to this transaction. Upon the above facts 
i t  i s  clear, without requiring the citation of authorities, that both the 
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Shawnee Insurance Company and the plaintiff Lee are estopped and! 
concluded by their conduct and acts to deny the cancellation of the three 
original policies of $1,000 each issued in August, 1909, and the validity 
of the substitution of the $3,000 Shawnee policy in  lieu thereof. The 
plaintiff Lee is therefore entitled to judgment against the Shawnee In-  
surance Company alone, which is liable to said Lee in the sum of $3,000 
according to the terms of the last policy issued by it. The Shawnee 
Insurance Company wanted all the business, and i t  has 
got it. (449) 

As to the plaintiff Godwin, i t  is admitted that the realty after 
the destruction of the hotel is sufficient to pay off his mortgage, so in  no 
event does he run the risk of any loss. But we are of opinion that, if he 
so desires, he is entitled to have judgment entered up for one-third 
part of his debt against each of the three original policies, to be can- 
celed, however, by payment to him of the amount of his loss, which 
Lee is adjudged to make to him out of the recovery on the $3,000 
policy held by Lee against the Shawnee Insurance Company. Godwin 
is entitled to this because the release of the Royal Insurance Company 
and the New Hampshire Insurance Company was made without his 
knowledge and assent, and is only binding between the parties thereto, 
to wit, the plaintiff Lee and the Shawnee Insurance Company. 

As thus modified, the judgment of the court below will be 
Affirmed. 

Cited: 8. c., 155 N. C., 426. 

ALBERT BOWEN v. JOHN PERKINS. 

(Filed 29 March, 1911.) 

1. Deeds and Conveyances-Title-Common Source-Rule of Convenience. 
As a rule of convenience and not as a matter of estoppel, parties to an 

action involving title to land claiming it from the same person are not al- 
lowed to deny the title in the common source. 

2. Same-Superior Title-Evidence. 
When the title to the land in controversy is claimed by both parties 

from a common source, the older title will prevail unless there is shown a 
better title from the one under whom both claim, or from some other 
person. 

3. Deeds and Conveyances-Common Source-Inconsistent Title-Evidence. 
One who enters into possession of lands under a contract to purchase 

creates a relationship with the owner analogous to that of tenant and land- 
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lord; and until ousted or disturbed in his possession by one having a 
paramount title, he will not be wrmitted in an action for possession by 
the party under whom he entered to set up a title inconsistent with his. 

4. Deeds and Conveyances-Title-Common Source-Contract of Purchase- 
Rule of Convenience. 

Then the plaintiff' and defendant in an action to recover lands deduce 
their title from a common origin, the one by deed and mesne conveyances 
and the other under an esecutory contract of purchase, neither is allowed 
to deny the title in the common source, for between them the elder is the 
better title and must prevail unless the adverse party can show a better 
outstanding title which he has acquired. 

5. Same-Parol Agreement-Statute of Frauds. 
The plaintiff claimed title to the lands in controversy by deed and 

mesne conveyances. and defendant claimed under an alleged parol con- 
tract of purchase made by his lessor with one under whom plaintiff 
claimed in his chain of title: Held. the statute of frauds was not in- 
volved, and evidence of the parol contract was admissible to show that 
defendant claimed title from the same source as plaintiff. 

(450) ~ P Y E A L  from Al len  J., at  November Term, 1910, of COLUMBUS. 
This action was brought to recover the possessio~i of land, and 

damages for withholding it. Plaintiff introduced in evidence deeds from 
Caleb Allen and wife, Susan Allen, to J o h n  Bright, dated 21 February, 
1901, and from John  Bright  and wife, C. E. Bright, to  A. E .  Powell, 
dated 22 December, 1908, and from A. E .  Po~vell  to the plaintiff, Albert 
Bowen, dated 8 June,  1907. All these deeds conveyed the land in  dis- 
pute and were registered. The plaintiff proposed to prove by J o h n  
Rogers, one of his witnesses, that  the witness bought the land from 
Caleb 1411en and his wife, but had not paid the price, nor  had the 
vendors made him a deed under his contract of purchase; and further, 
tha t  after he had thus bargained for the land he leased i t  to the de- 
fendant John Perkins, put  him in possession and agreed to sell i t  to  
him. This evidence was excluded, and the plaintiff excepted. There 
was a verdict for  the defendant and judgment thereon, from which the 
plaintiff appealed. 

(451) J. B. Schulken  and E. ~1.1. T o o n  for plainti#. 
Y o  counsel for defendant.  

WALKER, J., after stating the case: The plaintiff offered the evidence 
which was rejected, for  the purpose of showing that  he and defendant 
derived their title from the same source, Caleb Allen, and that  the plain- 
tiff was not required, if that  be true, to prove a good and perfect title in 
Caleb Allen, from whom both titles were traced, upon the faniiliar rule 
tha t  where the title of both parties is disclosed and found to hare  a com- 
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mon origin, the plaintiff, having the older of the two, is entitled to re- 
cover, unless the 'defendant shows that he has a better title than the 
plaintiff, which was derived either from the person under whom they 
both claim or from some other person who had such better title. I t  is 
not a case strictly of estoppel, but a well-settled rule of evidence, founded 
on justice and convenience. Johnson v. Watts, 46 N. C., 228; Ives v. 
Sawyer, 20 N. C. (Anno.), 179. I t  is generally expressed in  this way, 
that where both parties claim title under the same person, neither is  
allowed to deny that such person had title; but the rule is subject to the 
qualification just stated; and does not mean that the defendant is 
estopped to connect himself by proof with the true owner. Caldwell 2). . 
NeeZy, 81 N. C., 114; Spivey v. Jones, 82 N. C., 179; Collins v. Swanson, 
121 N.  C., 67. I n  this case i t  appears that John Rogers contracted 
to buy the land from Caleb Allen and took possession of i t  by his tenant, 
the defendant, under his purchase. I n  Dowd v. Gilchrist, 46 N. C., 
353, the defendant bought the land from Major Dowd and '(took his word 
for a title." The Court held that ('when the defendant entered under 
his contract of purchase from Major Dowd, he became his tenant at  
will, and as such could not dispute his title." Love v. Ed'monston, 23 
N.  C., 152. 

I n  Bigelow on Estoppel (5 Ed.), p. 547, we find i t  laid down that the 
relation of landlord and tenant is virtually created, so far as the ques- 
tion of estoppel is concerned, where a party enters into posses- 
sion of land under a contract to purchase i t ;  and such a person, until 
ousted or disturbed in  his possession by one having a paramount title 
will not be permitted i n  an action for possession by the party under 
whom he entered to set up a title inconsistent with his. The 
doctrine of estoppel, with reference both to the grantee in  a (452) 
deed and the purchaser under a contract of sale, as stated i n  
Bigelow on Estoppel at  pages 546-547, has received the approval of this 
Court, though the text-book was not cited. Drake v. Howell, 133 N .  C., 
163. See Fawner v. Pickem, 83 N .  C., 550; Rountree v. Blount, 129 N. 
C., 25. As the plaintiff and defendant deduce their title from a common 
origin, the plaintiff from Caleb Allen by deed to the first grantee and 
mesne conveyances, and the defendant's lessor as the vendee under an 
executory contract of sale, this case is brought within "the inflexible 
rule of evidence," as Judge Ashe states i t  in Christenbury v. Xing, 85 N. 
C., 230, that where both parties claim under the same person, neither 
of them can deny his right, and then, as between them, the elder is the 
better title and must prevail, unless (if the plaintiff has the senior of the 
two titles) the defendant can show a better title outstanding and that he 
has acquired it. McCoy v. Lumber Go., 149 N.  C., 1; Sample v. Lum- 
ber Co., 150 N.  C., 161; Poy v. L u m b e ~  Co., 152 N.  C., 595. I t  is the 
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possession of the defendant, under his claim of right or title from the 
common source, whether by deed or lease, or what is  the legal equivalent 
of a lease, a contract of purchase, that determines the application of the 
rule as is shown by the cases last cited. This does not deprive the 
defendant of the right to show that he has the better title, even as 
between the parties claiming only from a common source, or that he 
has, in some other way, acquired the superior title. The authorities 
merely declare that a plaintiff's case is made out when all that appears 
is that he and the defendant claim under the same common grantor, 
and the question is one of the state of proof only. They distinctly 
show that the defendant may overturn the plaintiff's case by showing 
a paramount title, under which he (the defendant) claims against that 
of the common grantor. Bigelow (5  Ed.), p. 346, and note 6. This 
case is governed by the ordinary rule, as the parties claim from a com- 
mon source, and not otherwise. 

That the contract between Caleb Allen and John Rogers, defendant's - ,  

lessor, was not in  writing, if that be the fact, can make no 
(453) difference. This is not an action by the vendor to enforce the 

performance of the contract by the vendee, and the statute of 
frauds is not involved. Cowell v. Ins. Co.. 126 N.  C.. 684. The evi- 
dence is competent to show that defendant claims title from the same 
source as the plaintiff, and thereby, nothing else appearing, recognized 
the validity of the title thus asserted. Sample v. Lumber Co., supra; 
B ~ y a n  v. Hodges, 151 N.  C., 413. 

I n  this view of the case, the testimony offered by the plaintiff should 
have been admitted, and there was error i n  excluding it. 

New trial. 

Cited: Person v. Robe~ t s ,  159 N.  C., 174. 

&I. M. PERSON v. W. M. PERSON AND WIFE. 

(Filed 29 March, 1911.) 

Waste-Injunction-Principal Remedy-Irreparable Injury-Practice, 
In an action to restrain waste, the principal relief sought is that by in- 

junction, and in such a case, where it appears to the court by conflicting 
affidavits that irreparable injury may follow a refusal to do so, the in- 
junction should be continued to the hearing. 

APPEAL from the order of Ward J., continuing an injunction to the 
Bearing, heard at  chambers in Hende,rson, 2,3 May, 1910. From 
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William H. Rufin, 8prui11 & Holding, and W. H. Yarborough, Jr., 
for plaintiff. 

W. M. Person., TI". T. Hicks, and Bickett & White for defendant. 

WALKER, J. This is an application for an injunction to stay waste. 
The court enjoined the defendant until the hearing, and he ap- 
pealed. There was a difference, under the old practice, between (454) 
common injunction, as for instance, one to restrain the collection 
of a money judgment because of an alleged equity against its execution, 
and one of a special nature in which the injunction is the principal relief 
demanded, and when, if the defendant is allowed to proceed unrestrained, 
the damages will be irreparable. I n  the former case, the injunction was 
dissolved, as a matter of course, upon the coming in of the answer to the 
bill, unless the equity was confessed, or, according to our practice, unless 
the answer was defective in not responding to a material allegation, or 
was unfair or evasive, so that exceptions to it would lie. I n  the latter class, 
a different rule prevailed, because a dissolution of the injunction would 
allow the injury to be done, and if the defendant denied the allegations 
of the bill, i t  could be read as an affidavit on the part of the complainant, 
the result being that if, upon the whole case, the matter was left in doubt, 
the injunction was continued to the hearing, so as to afford the com- 
plainant opportunity to support his bill by proof, before the injurious 
act is committed, which would deprive him of all remedy. Lloyd v. 
Heath, 45 N. C., 39 ; Capeheart v. Mhoon, ibid., 31; Wright v. Grist, 
ibid., 203. I t  is held in those cases that an injunction to stay waste is 
special, and in passing upon a motion for its continuance to the hearing, 
which is the matter now before us, we must be governed by the rule just 
stated. We have, therefore, carefully examined the pleadings and affi- 
davits of the respective parties, for the simple purpose of ascertaining 
the nature of the dispute, and finding that, upon a consideration of the 
whole case, the question raised is made doubtfuI by the conflicting plead- 
ings and affidavits, we follow the usual rule and affirm the decision of 
the judge continuing the injunction. We do not express or even intimate 
an opinion as to the merits of the controversy or the preponderance of 
the proof in its present shape, but merely state our conclusion, that the 
defendant should be restrained until the facts can be found by a jury, 
or in any other way agreed upon by the parties. Cobb v. Clegg, 137 N. 
C., 153; Troy v. Norment, 55 N. C., 318; Pu~nel l  v. Daniel, 43 N. C., 9. 
I n  Zeiger v. Stephenson, 153 N. C., 528, we continued an injunction 
against the transfer of stock, though not strictly or technically 
special, as i t  appeared that there was a bona fide controversy as (455) 
to the facts, and that plaintiff might recover, even though his 
ownership of the stock was denied. I n  Troy v. Norment, supra, Judge 
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Nash said that  justice demanded such a course, for when there is  nothing 
before the court but oath against oath, how can the chancellor's con- 
science be satisfactorily enlightened? There is  one other important 
consideration. The  defendants may not be injured, while the right of 
the plaintiff may be irretrievably lost. I t  may be that  i n  this case the 
merits are with the defendants. They may have managed this farm 
according to the most approved methods of good husbandry, o r  what they 
are alleged to have done may have been required by a proper regard for 
the interests of the plaintiff, as well as their own. I t  may have i m p r o ~ e d  
the land and enhanced its value, instead of causing a lasting damage to 
the inheritance, and i t  may appear that  the plaintiff is  altogether i n  
the wrong. Xorris  c. Laws, 150 N.  C., 599. Bu t  these questions must 
be settled a t  the final hearing, and until then the status quo must be pre- 
served. 

We forbear any discussioll of the facts for the further reason that  it 
might prejudice one or the other of the parties in the tr ial  of the case. 
The  order of Judge D. L. Ward was clearly right, and is  

Affirmed. 

STANDARD SUPPLY COblPANY v. TI'. R. PERSON AND S. H. FINCH, 
PARTXERS, ET AL. 

(Filed 29 March, 1911.) 

1. Contracts-Guarantor of Payment-Consideration-Statute of Frauds. 
In an action against a guarantor of payment of a debt of another it is 

not necessarr. under the statute of frauds, that the consideration for the 
promise be contained in the writing. 

2. Same-Forbearance to Sue. 
A binding written contract to forbear suit on a ralid claim, for a defi- 

nite time, or expressed in language that the law would interpret as a rea- 
sonable time, constitutes a sufficient consideration to bind a guarantor to 
the payment of a debt of another. 

3. Same-Express Agreement-Promise. 
When a t  the instance or request of another, and on promise of payment 

by the latter, a creditor forbears to sue his debtor for a specified time, 
the one so promising is liable as a guarantor of payment. 

4. Same. 
In an action brought to recover of defendant a certain amount claimed 

to be due by him as a guarantor of payment of the debt of another, 
there was undisputed evidence of a correspondence between the parties, 
in which it appeared that defendant, after repudiating liability, wrote 
the plaintiff that "Just as soon as the dry-kiln is completed I will see that 
your bill is paid." The dry-kiln was completed before suit was brought, 
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and acting upon the promise the plaintiff desisted and forbore to sue his 
debtor with reference to the amount in controversy: Held,  (1) the 
promise was in writing, and sufficient under the statute of frauds; ( 2 )  
the forbearance to sue was a sufficient consideration; (3)  the defendant 
was liable for the debt as a guarantor of payment. 

APPEAL from Whedbee, J., at December Term, 1910, of NEW HAN- 
OVER. 

Civil action, heard on exceptions to report of referee. On a former 
appeal in  this cause, reported in  147 N. C., 106, i t  appeared that plaintiff, 
having an account for goods, sold and delivered, against S. H. Finch 
and W. R. Person for the amount of $611.46, sought to charge the de- 
fendant J. E. Person, the p r e s e ~ t  appellant, as guarantor for a portion 
of said account. Issues were submitted to determine the contro- 
versy and verdict was returned i n  favor of plaintiffs against (457) 
S. H. Finch and W. R. Person for the entire amount and against 
J. E. Person as guarantor for $451.75 of the amount, and i t  seemed to 
appear otherwise in  the record that this was the portion of the account 
which accrued prior to 10 May, 1906. The correspondence on which the 
liability of J. E. Person was made to rest was set forth as follows: 

PIEEVILLE, N. C., 3 May, 1906. 
STANDARD SUPPLY COMPANY, 

Wilmington, N .  C. 
GENTLEMEN:-Yours of May 1st to hand. I pay out the money 

Finch & Person have in my hands as they direct. That is, all their 
drafts and checks are sent to the bank at,  Eremont and placed to my 
credit, and from that amount I pay out as they direct. So, if they 
draw a ,draft on me and do not have money enouih to their credit to " 
pay it, I do not pay until they do have. This is an arrangement of 
recent date. I have up to recently been paying their bills, regardless of 
whether they had anything to their credit or not. I find that, in order 
to make them more strict with their business, the responsibility bf it must 
rest on their own shoulders from now on. 

With this explanation, I trust my refusal to accept draft will be satis- 
factory to you. Respectfully, etc., 

J. E. PERSON. 

That plaintiff in  reply to said letter from J. E. Person wrote to him 
the following letter : 

DR. J. E. PERSON, 4 May, 1906. 
Pikeville, N. C. 

DEAR SIR:-Our extension of credit to Finch & Person has h e n  on 
the basis of a letter received from you, in  which you stated that you 
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were supporting this firm with your finances. We have depended en- 
tirely upon your responsibility in  making accounts with them, knowing 
that you are perfectly responsible for any amounts which they would 
probably make in  their joint interest. We shall have to ask you to re- 
consider your determination not to accept a paper from these parties, as 
we know nothing of their responsibility and should not have credited 

them to the extent we have unless we had felt authorized so to do 
(458) from your letters. We would be glad to have you say whether 

you will accept a paper from them to sign and forward you, and 
which we are perfectly willing to make on the basis of one-half and three 
months, if you so desire, or whether you are unwilling to do this. 

Yours very truly, 
STANDARD SUPPLY COMPANY. 

And in  reply to that letter, received the following reply from J. E. 
Person : 

MAGNOLU, N. C., 10 May, 1906. 
STANDARD SUPPLY COMPANY, 

Wilmington, N. C. 
GENTLEMEN:-Your letter of May 4th has been received. I am here 

a t  the mill of Finch & Person to see what progress they are making 
with their work. I find that the dry-kiln is not completed, and when 
i t  is, which will be soon, I think you will get your money sooner than to  
sign a paper or papers for the time mentioned in  your letter. Just  as 
soon as the *dry-kiln gets in operation I will see that your bill is paid. 

Respectfully, etc., J. E. PERSON. 

That plaintiff, in reply to above letter, wrote J. E. Person the fol- 
lowing letter : 

DR. J. E. P ~ S O N ,  11 May, 1906. 
Fremont, N. C. 

DEAR SIR:-Your letter of May 10th is before us, and entirely 
satisfactory. We presumed that the proposition to make a paper would 
probably be a greater accommodation to Messrs. Finch & Person than to 
wait on them for an early settlement; but i t  would appear from your 
letter that your preference, which we presume is also theirs, is to have 
this paid in  the ordinary way and after a short period. 

Thanking you for your kindness i n  this matter, we are, 
Yours very truly, 

STANDARD SUPPLY COMPANY. 

(459) And J. E. Burr, president of plaintiff corporation, testifying for 
plaintiff on the former trial, after saying that the letters in ques- 
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tion were written by J. E. Person, the alleged guarantor, stated further: 
"The account was allowed to run on the strength of Dr. Person's letter 
of 10 May, 1906." The case on the last appeal made out by counsel 
then states that the court charged the jury: "On the evidence, if be- 
lieved, the defendants Finch & Person were liable for the full amount 
demanded, and on the second issue, as to J. E. Person, the amount due 
was $451.75, being the amount due on said account after the letter of 
J. E. Person was written on 10 May, 1906." On the f a d s  i n  evidence- 
this Court held there was error, saying: "The defendant J. E. Person 
is not liable for  the former portion of the account (that before the letter 
of 10 May, 1906)) for the lack of any valuable consideration for his 
promise," citing Green v. Thorn ton ,  49 N.  C., 230; "nor for the latter 
portion, because, i n  our opinion, the written correspondence relied upon 
for the purpose contains no evidence of a continuing guarantee, but by- 
fa i r  implication refers only to an account already made." Being i n  
doubt, however, after a careful inspection of the record, as to what por- 
tion of the account had been charged against the defendant Person, and 
also as to the true and proper interpretation of the testimony of the 

I witness Burr, that the account was allowed to run on the strength of Dr. 
Person's letters, etc., the Court decided that i t  was safer to award a new 
trial, that the facts might be more fully developed. Pursuant to this 
order, the cause again came on for hearing and by consent was referred. 
to E. S. Martin, Esq., of the Wilmington bar, who heard the evidence, 
including the letters above set out and others, and further oral testimony 
of the witness Burr, and made report, finding that J. E. Person was re- 
sponsible for that portion of the account accruing prior to the letter of 
10 May, 1906. Exceptions were filed to the findings of fact and conclu- 
sions of law by the referee, and on the hearing below the court, without 
disturbing the findings of fact, held as a conclusion of law that, '(There 
was no evidence of consideration to support the alleged promise of J. E. 
Person," and gave judgment that said J. E. Person go without day, an& 
plaintiff excepted and appealed. 

Meares & R u a r k  for p l a i n t i f .  
Rountree & Caw f o r  defendant.  

HOKE, J., after stating the case: On a former appeal in  this cause,. 
the Court having awarded a new trial for the reasons heretofore state& 
and the cause having been referred, the letters above set out, with other 
correspondence between the parties, were introduced, and the witness J. E. 
Burr, among other things, testified as follows: "That the letter of 11 
May, 1906, was in  reply to Dr. Person's letter to the company dated 10. 
May, 1906, and as a result of the letters referred to, the witness desisted- 
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from taking action with reference to collecting the account. That the 
plaintiff desisted from taking action to collect the account from Finch 
& Person because Dr. Person in his letter of 10 May led us to believe 
that he would see that our bill was paid as soon as the dry-kiln was in 
operation. That Dr. Person's letter of 10 May, 1906, was the cause or 
consideration which induced us to desist from taking any action looking 
to the collection of this account. That no part of this account which 
accrued prior to 10 May, 1906, has been paid." There was also admis- 
sion by defendant on the hearing before the referee, "That the dry-kiln 
referred to in the letter of 10 Xay, 1906, mas installed and put in opera- 
tion 8 May, 1907, before the institution of the suit. Upon the testimony 
the referee, after finding the correspondence between the parties to be 
as stated, made additional findings of fact as follows: "That in conse- 
quence of the said letters to and fiom J. E. Person, the plaintiff forbore 
and desisted from taking action against the said firm of Finch & Person 
to collect the said account, as J. E. Persoil in  and by his letter of 10 
May, to plaintiff, led plaintiff to believe that he would see the said ac- 
count of plaintiff against the said firm of Finch & Person paid as soon 
as the dry-kiln was in operation. And that said letter of 10 May, 1906, 
was the cause or consideration which induced the plaintiff to forbear 
and desist from taking any action to collect the said account owing i t  
by Finch ti Person. 

"7. That the dry-kiln, hereinbefore mentioned in  the letter 
(461) from J. E. Person to plaintiff, dated 10 May, 1906, was installed 

and put in operation before the institution of this action 011 27 
May, 1907. 

"8. That the amount of said account due and owing on 10 May, 1906, 
was $451.75, and that no part of the same has been paid, though demand 
for payment has been made on defendant J. E. Person by the plaintiff. 

"9. That no part of the judgment recovered against the said W. R. 
Person and S. H. Finch, partners trading as Finch $ Person, hereinbe- 
fore mentioned, has been paid." 

And upon such facts we concur in his conclusion, "That there mas 
a binding contract of guaranty on the part of the appellant J. E. Per- 
son, supported by a valuable and sufficient consideration, and that said 
appellant is lawfully due and owing the amount of the accbunt accrued 
prior to the letter of 10 May, 1906." 

The statute of frauds is not involved in  the case, for the appellant's 
letter of 10 May, 1906, contains a definite promise to pay as soon as the 
dry-kiln gets in operation, and since the notable decision of Miller v. Ir- 
vine, 18 N. C., 103, i t  has been well understood that in this State the con- 
sideration for a promise need not be contained in the writing in order to 
satisfy the requirements of the statute. And on the question of consider- 
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ation, i t  is very generally held that a binding contract to forbear suit 
on a valid claim, for a definite time, or expressed in  language that the 
law would interpret as a reasonable time, constitutes a sufficient consid- 
eration for a guaranty. And an agreement with the promisor to for- 
bear, followed by forbearance, for such time, would uphold the contract. 
Howe v. Tuggart, 133 Mass., 284, and Robinson v. Gould', 65 Mass., 55. 
And by the weight of authority actual forbearance for such time without 
express agreement, but at  the instance or request of the promisor, is 
sufficient. Lowe v. Weatherly, 20 N.  C., 212-214; Strong v. Shefield, 
144 N.  Y., 392; Creurs v. Hunter, 19 L. R., Q. B. Div. (1887)) 341; 
Clark on Contracts, 121 et seq.; Anson on Contracts, 97. 

While the record in the former appeal left the matter in  such 
uncertainty that the Court did not feel justified i n  making a final (462) 
decision of the case, and while there is some doubt even now as to 
whether the letter of plaintiff of date 11 May amounts to a distinct and 
definite agreement not to sue, there is no longer room for construction 
that the correspondence, taken in connection with the full and definite 
statements of the witness Burr, establishes the proposition that there was 
actual forbearance to sue the debtors, and that this was at  the instance 
and request of the appellant. We are of opinion, therefore, and so hold, 
that the testimony fully justified the findings of fact, and that on such 
findings there should be judgment entered against the guarantor for the 
amount ascertained to be due. Kis  Honor below no doubt acted on his 
interpretation of the former opinion, which was expressed in terms some- 
what positive in view of the fact that a new trial was to be awarded. 

There is error and on the facts established, judgment will be entered 
for  the plaintiff. 

Reversed. 

KINSTON COTTON MILLS v. ROCKY MOUNT HOSIERY COMPANY. 

(Filed 29 March, 1911.) 

1. Contracts-Breach-Goods Sold-Damages-Admissions-Burden of Proof 
-Delivery-"Ready and Willing." 

In an action to recover for a balance of goods sold under a contract, 
the answer admitted that defendant had received and paid for a part of 
the goods, alleging that he did so upon plaintiff's promise and assurance 
that the remainder would be of a certain standard quality: Held, to re- 
cover the contract price of the balance of goods, refused upon the alle- 
gation that they did not come up to the standard fixed by the contract, 
the plaintiff must show that it was ready and willing to deliver them, 
which was denied ; and plaintiff's motion for judgment upon the admission 
in the answer, on the ground that the defendant could not refuse to ac- 
cept the balance of the goods on account of defects in the goods already 
received, was properly denied. 

365 
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2. Contracts-Breach-Goods Sold-Damages-Defects-Evidence. 
The defense, in an action for damages on defendant's refusal to accept 

certain yarns, sold under contract, being that the yarns were defective, 
it was competent to show by plaintiff's correspondence in this case mat- 
ters relating to such defects, in corroboration of defendant's witness ; and, 
also, in reply to plaintiff's evidence that yarns of the character refused by 
defendant were sent to plaintiff's other customers without complaint made. 

3. Costs-Recovery-Several Causes of Action-Interpretation of Statutes. 
The matter of taxing costs against an unsuccessful litigant is regulated 

by statute, and thereunder the full cost should be taxed against a defend- 
ant when the plaintiff recovers in but one of several causes of action set 
out in his complaint. Revisal, see. 1249. 

(463) APPEAL from Whedbee, J., a t  November Term, 1910, of 
LENOIR. 

Plaintiff comnienced this action to recover $675.71 for breach of con- 
tract, as a first cause of action, and $187.50 for goods sold to the de- 
fendant, as a second cause of action. The defendant admitted the execu- 
tion of the contract, denied a failure to perform on its part, and alleged 
a breach of the contract by the plaintiff, and demanded $350 damages on 
account of said breach. 

I t  was admitted: "That on the ---- day of November, 1908, the 
plaintiff made and entered into a contract with the defendant, by the 
terms of which the plaintiff agreed to sell to the defendant 50,000 pounds 
of No. 10 yarns, which the ,defendant agreed to accept and pay therefor 
16 cents per pound for all of said yarns delivered prior to 1 April, 1909, 
and 16% cents for all yarns delivered after 1 April, 1909, the delivery 
of said yarns to begin December or early in  January, 2 per cent off the 
purchase price made to be allowed defendant for cones, and 2 per cent 
for payments made within ten days after the shipment of each install- 
ment of yarns, and that the said yarns were to be delivered in  the usual 
weekly quantities as called for by defendant." 

The fifth paragraph of the complaint was as follows: "That up to 22 
March, 1909, the pIaintiff ,delivered to defendant under said con- 

(464) tract 18,139 pounds of yarns, which defendant received and paid 
for under the terms of said contract." To which the defendant 

answered : 
"Fifth. That in  answer to fifth paragraph of the complaint, the de- 

fendant says that up to 22 March, 1909, i t  had received from the plain- 
tiff, under said contract, 18,139 pounds of yarng upon the promise and 
assurance by the plaintiff that i t  would furnish the balance of the yarns 
purchased from i t  in  standard quality, and also upon such promise and 
assurance did the 'defendant receive and pay for the said yarns so re- 
ceived, and that payment was made for those received a t  the prices stated 
in  said contract." 
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The following are the issues, with the responses thereto: 
1. Did the plaintiff deliver and offer to delivey to the defendant yarns 

of the kind and quality contracted fo r?  Answer: "No." 
2. I f  "Yes" to the first issue, what damages, if any, has plaintiff sus- 

tained by reason of defendant's refusal to accept said yarns? Answer: 
"Nothing." 

3. I f  "No." to first issue, what damages, if any, has defendant sus- 
tained by reason of plaintiff's failure to deliver yarns of the kind and 
quality contracted fo r?  Answer : "Nothing." 

4. I n  what amount, if anything, is defendant indebted to plaintiff on 
account of plaintiff's second cause of action? Answer: "One hundred 
and eighty-seven 'dollars and fifty cents." 

Judgment was rendered in  favor of the plaintiff for $187.50 and costs 
incurred in prosecuting the second cause of action. The plaintiff ex- 
cepted and appealed. 

Rouse & Land for plainti f .  
Loft in,  Varser  & Dawson for defendant .  

ALLEN, J. We have examined each of the exceptions on which the 
plaintiff relies, and find no error except as to the judgment for costs. 
The plaintiff's motion for judgment upon the ground that the fifth para- 
graph of the answer was an admission that the defendant received 18,- 
139 pounds of yarn upon the promise, by the plaintiff, to furnish the 
remainder of the yarns of standard quality, and that therefore 
it could not refuse to receive such remainder on account of de- (465) 
fects in  those already received, was properly denied, because i t  
was incumbent on the plaintiff to establish performance of the contract 
on its part, and the defendant denied, in its answer, that the plaintiff 
was ready and willing to deliver the remainder of said yarns, or that i t  
had offered to do so. 

There are nine exceptions to evidence, but they present no new ques- 
tions requiring discussion. The witness of the plaintiff, Mr. Taylor, 
was permitted to testify to the facts at  first excluded, and the evidence 
of the witness of the defendant, Andrews, was competent in  support of 
the defendant's contention. The yarns and stockings exhibited to the 
jury by Andrews, while not identified by him, were identified by another 
witness, Walton. 

The correspondence between the president of the Algoden Mills and 
the plaintiff, showing complaints as to the quality of the yarns shipped 
by the plaintiff to said mills, was competent, we think, as corroborative 
of the evidence of the defendant that the plaintiff was manufacturing 
defective yarns, and also in  reply to the evidence of the president of the 
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plaintiff that, "The same yarn that was sent to the Enfield and Rocky 
Uount mills was sent to other customers. The yarn that was sent to 
them to be tried was sent back and was used by other customers; there 
was nothing done to change the quality of the yarn, and i t  was shipped 
out to other custonlers using the same yarn, and no con~plaints." 

The rule adopted by his Honor as to costs is fair and just, as in this 
case the plaintiff alleged two causes of action, and recorered on one; but 
i t  seems to be contrary to the authorities in this State. At common 
law neither party recovered costs, and with us i t  is dependent on the 
words of the statute. 

The question was fully considered in Cost in  c. Baxter, 29 N. C., 112. 
I n  that case "the plaintiff's declaration contained three counts; the first 
two in assumpsit and the last in trover. No evidence was offered by 
him on the first and second, and on motion he was permitted to enter 

a nolle prosequi upon them, and confined his testimony to the 
(466) third. His right to enter the nol.  pros. was denied by the defend- 

ant, and the motion oppose'd. The jury returned a verdict for 
the plaintiff, and the court rendered judgment in his favor for the dam- 
ages and costs of suit. The defendant tendered the witnesses he had 
summoned, in his defense upon the first and second counts, and moved 
his Honor for a judgment against the plaintiff for the amount of his 

'costs. I t  was admitted that upon those counts their testimony was rele- 
vant, and not upon the third. The defendant's motion was overruled by 
the court." The judgment was affirmed, and Chief Just ice  Ruflin says: 
"A verdict and judgment were given for the plaintiff on one count in  his 
*declaration; and the defendant moved for judgment against the plaintiff 
for costs incurred by the defendant in the attendance of witnesses to 
prove his defense to other counts, in  which the plaintiff had entered a 
nolle proseyzii. The court refused the motion, and the defendant ap- 
pealed. The questioii depends entirely upon the statute. The Revised 
Statute, ch. 31, sec. 79, taken from the act of 1777, ch. 115, sec. 90, is 
that, 'In all actions whatsoever the party in whose favor judgment shall 
be given, or, in case of a nonsuit, dismission or discontinuance, the 
defendant, shall be ertitled to full costs, unless when i t  may be other- 
wise directed by statute.' The words are as plain and positive as 
they can be, and are decisive against the defendant. . . . Such 
being the plain provision of the law, a court ought not, upon any notion 
of its injustice, to thmarl the legislative will. The Court does not un- 
dertake to form any opinion of its justice or injustice, as our duty is 
merely to execute the act in  its obvious sense." 

I n  Wooley  v. Robinson, 52 N. C., 30, which was an action to recover 
several articles of personal property, in which the plaintiff recovered 
a part of the property, it was held that the defendant could not recover 
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the costs of witnesses examined solely as to the property not recovered 
by the plaintiff. 

I n  Cook v. Patterson, 103 N. C., 127, a mortgagor applied for a re- 
straining order, alleging that the debt secured by the mortgage was 
usurious, and upon the trial this issue was found in his favor; 
but a part of the debt being unpaid, the defendant recovered (467) 
judgment, and i t  was held that he was entitled to a judgment 
for costs. 

The cases of Costin v. Baxter and Wooley v. Robinson, supra, are 
cited with approval, and the Court says i n  reference to them: "The 
older statutes, construed by the Court i n  those two cases, do not differ 
materially, so fa r  as the question before us is involved, from section 
528." Section 528 of The Code (1883) is identical with section 1249 of 
the Revisal. 

I n  Horton v. Horne, 99 N.  C., 221, the plaintiff recovered a part of 
the personal property sued for, and i t  was decided that he was entitled 
to recover full costs. 

I n  Wootew v. Wultem, 110 N. C., 252, the plaintiff recovered a store 
lot and failed to recover a stock of goods, and judgment awarding full 
costs to the plaintiff was affirmed. The trend of the decisions in  Wik 
liums v. Hughes, 139 N. C., 20, and in  Vanderbilt v. Johmon, 141 N. C., 
372, is to the same effect. The question is discussed and many authori- 
ties cited i n  Hobbs v. R. R., 151 N .  C., 136. 

We conclude, therefore, that the plaintiff was entitled to recover i ts  
costs. The controversy between the plaintiff and defendant is largely 
one of fact, which i t  was the province of the jury to settle. The judg- 
ment will be modified to tax the defendant with all legal costs, and, as 
thus modified, is affirmed. 

Modified and affirmed. 

W. H. BREWER v. J. S. WYNNE AKD J. P. STELL. 

(Filed 5 April, 1911.) 

1. Pleadings-Demurrer-Allegations Construed. 

Upon demurrer to a complaint the allegations in the latter pleadings 
are to be accepted by the court as true, and if any portion of it, to any 
extent, states a cause of action, or a cause of action can be fairly gath- 
ered from it, the demurrer will be held as bad; for under our Code sys- 
tem of pleading the allegations must be liberally construed in favor of 
the one pleading them, to the end that substantial justice be done. 
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2. Same-Officers. 
When the complaint in an action for damages for unlawful arrest al- 

leges the wrongful acts to be committed by defendants, as individuals, 
and not in their capacity as officers of a municipal corporation, a de- 
murrer is held as bad which is based upon the position thak the defend- 
ants were not acting in their individual capacity, but as officers of an in- 
corporated city. 

8. Same. 
A complaint states a cause of action which alleges damages for an un- 

lawful arrest and assault by defendants without warrant or lawful com- 
plaint, and a demurrer is bad which is based upon the defense that de- 
fendants were acting as officers of an incorporated city, when the com- 
plaint alleges their acts as individual ones. 

(468) APPEAL by defendant from Cooke, J., at October Term, 1910, 
of WAKE. 

This is an appeal from a judgment overruling a demurrer to the com- 
plaint. 

The complaint is as follows: 
"The plaintiff, complaining of the defendants, alleges: 
"That on 16 February, 1910, while the plaintiff was engaged in the 

conduct of his business, in the city of Raleigh, said county and State, 
the defendants, J. S. Wynne and J. P. Stell, without any lawful com- 
plaint or warrant, unlawfully and ~ ~ o n g f u l l y ,  with force and arms, 
assaulted the plaintiff and procured and caused the arrest of and assisted 
in the arrest of the plaintiff, and then and there unlawfully, tvrong- 
fully, and forcibly imprisoned him in  the common prison of said city, 
and there detained him in imprisonment for the space of one-half hour. 

"2. That no warrant was ever issued thereafter charging the plaintiff 
with any offense, and when the matter came on to be heard before Alex. 
Stronach, Esq., the police justice of the city of Raleigh, on the follow- 
ing day, there being no warrant or charge or evidence against the plain- 
tiff, a nol.  pros. was entered by the said police justice and the plaintiff 
was discharged, which nol.  p ~ o s .  and discharge was prior to the institu- 
tion of this action. 

"3. That in  unlawfully and wrongfully assaulting the plaintiff and 
procuring and causing the arrest and imprisonment of the plain- 

(469) tiff as aforesaid, and in  unlawfully and wrongfully making said 
arrest and imprisonment, the said defendants acted with gross neg- 

ligence, malice, insult, and willful oppression and without probable 
cause. 

"4. That by reason of the aforesaid gross negligence, malice, insult, 
and oppression of the defendants in  procuring and causing the arrest 
and imprisonment of the plaintiff as aforesaid, and in  arresting and 
imprisoning the plaintiff as aforesaid, and by reason of said unlawful 
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and wrongful assault, arrest, and imprisonment, he, the plaintiff, suf- 
fered great humiliation and injury to his feelings and also great mental 
and physical pain, loss of time from his occupation, as well as great 
injury to his name, reputation, and business, to his damage $25,000. 

"Wherefore the plaintiff prays judgment against the defendants for 
the sum of $25,000 damages and for the costs of this action." 

The defendants filed separate demurrers, but the same questions are 
raised in each, and the demurrer of the defendant Wynne alone is given : 

"The defendant J. S. Wynne demurs to the complaint in this cause, 
upon the grounds : 

"1. That said complaint does not state facts sufficient to -constitute 
a cause of action. 

" ( a )  I n  that the complaint alleges that the defendants J. S. Wynne 
and J. P. Stell 'unlawfully and wrongfully assaulted the plaintiff,' while 
engaged in his business, but fails to state any fact showing the nature 
of such business, or any facts showing that such assault, if there was any, 
was illegal; and the assault complained of is not sufficiently and legally 
set out, and the addition of vituperative words does not state facts suffi- 
cient to constitute a cause of action, and said defendant requests that 
this part of said complaint be stricken out and the action be dismissed at  
the cost of the plaintiff. 

" ( b )  I n  that the complaint charges in general terms, with the addi- 
tion of vituperative words, that the defendants 'procured and caused the 
arrest of' the plaintiff, but fails to state in  what manner this procure- 
ment and causing of the said arrest (if any) of the plaintiff was 
illegal; and that the procurement and causing of the arrest com- (470) 
plained of is not sufficiently and legally set out; and the defend- 
ant prays that this part of the complaint be stricken out and the action 
be dismissed at  the cost of the plaintiff. 

"(c) I n  that i t  charges in  general terms, with the addition of vituper- 
ative words, that the defendants 'assisted in  the arrest of the plaintiff,' 
but fails to state by whom such arrest (if any) was made and in  what 
manner such arrest (if any) was illegal or in what manner the assistance 
i n  such arrest (if any) was illegal, or in what illegal manner the de- 
fendant assisted in such arrest (if any) ; and that the assistance com- 
plained of is not sufficiently and legally set out ; and the defendant prays 
that this part of said complaint be stlicken out and that this action be 
dismissed at  the cost of the plaintiff. 

" ( d )  I n  that the complaint alleges in  general terms, with vitupera- 
tive words, that the defendant 'imprisoned the plaintiff in the common 
prison of the said city and there detained him in  imprisonment for the 
space of one-half hour'; but fails to state any facts showing in what 
character such imprisonment was made by such defendant (if there was 
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any imprisonment), or that this imprisonment (if there was any) was 
illegal, or by whom the imprisonment (if any) was made, and that such 
imprisonment (if made) was illegal; and that said imprisonment (if 
any) complained of is not sufficiently and legally set out; and the said 
defendant prays that this part of said complaint be stricken out and 
that this action be dismissed at  the cost of the plaintiff. 

"2. The said complaint is defective in the joinder of parties defendant, 
and there is a misjoinder of the parties defendant in that if the defend- 
allt J. P. Stell committed any illegal act which makes him responsible 
to the plaintiff, the defendant J. S. Wynne bas  conlmitted no illegal act, 
as attempted to be alleged in this complaint, and is not responsible for 
any such act to the plaintiff. 

"Wherefore the defendant J. S. Wynne prays that this action be dis- 
missed and that the plaintiff be taxed with the costs of this action." 

(471) Armistead Jones & Son, Douglass, Lyon & Douglass, and Hold- 
ing & Snow for plaintiff. 

Walter Clark, Jr., and Jones (E Bailey for defendants. 

ALLEN, J. I t  has been held in numerous cases in this State that a de- 
murrer admits all of the allegations of the complaint (Bond v. Wool, 
10'7 K. C., 139 ; Loughran v. Giles, 110 N. C., 426 ; Merrimon v. Paving 
Co., 142 N.  C., 539; Wood v. Kincaid, 144 N. C., 393), and the duty is 
imposed upon the courts by statute to construe the allegations liberally. 

The law and the reasons for i t  are clearly and accurately stated by 
Chief Justice Clark in Stokes v. Taylor, 104 N.  C., 395: "Under the 
common-law rules of pleading, the requirement of accuracy and pre- 
cision was often pushed to the extreme. There have been cases where 
the rights of litigants were determined, not on the merits of the contro- 
versy, but on such technicalities as the pleader having unfortunately 
used the word 'had' in the past tense, instead of 'have' in the present 
tense. Even in the modern reports of Meeson and fwelsby, instances of 
almost equal absurdity and refinement are to be found. These ideas were 
entirely abrogated in this country by the Codes of Civil Procedure wher- 
ever adopted. I n  England, after a series of improvements, beginning in  
1834, when the celebrated 'Rules of Hilary Term' were adopted, the 
British Parliament has swept them out of the English lam and has intro- 
duced the substance of the American Reformed Civil Procedure. Pom- 
eroy Civil Remedies, see. 509. The rule of the common law mas that 
every pleading should be construed strongly against the pleader. The 
Code system is just the rel-erse. 'In the construction of a pleading for 
the purpose of determining its effect, its allegations shall be liberally 
construed, with a view of substantial justice between the parties' "; and 
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by Justice Walker i n  Blackmore v. Wirtders, 144 N. C., 215 : "The uni- 
form rule prevailing under our present system is that, for the purpose 
of ascertaining the meaning and determining the effect of a pleading, its 
allegations shall be liberally construed, with a view to substantial justice 
between the parties. Revisal, sec. 495. This does not mean that a plead- 
ing shall beconstrued to say what i t  does not, but that if i t  can - 
be seen from its general scope that a party has a cause of action (472) 
or defense, though imperfectly alleged, the fact that i t  has not 
been stated with technical accuracy or precision will not be so taken 
against him as to deprive him of it. B&e v. Brown, 104 N.  C., 335. As 
a corollary of this rule, therefore, it may be said that a complaint can 
.not be overthrown by a demurrer unless i t  be wholly insufficient. I f  in  
any portion of it, or to any extent, it presents facts sufficient to constitute 
a cause of action, or if facts sufficient for  that purpose can be fairly 
gathered from it, the pleading will stand, however inartificially i t  may 
have been drawn, or however uncertain, defective, or redundant mav be 
its statements, for, contrary to the common-law rule, every reasonable 
intendment and presumption must be made in  favor of the pleader. I t  
must be fatallv defective before it will be rejected as insufficient." 

Applying these principles to the allegations of the complaint, we think 
there was no error in overruling the demurrer. 

The complaint alleges that while the plaintiff was at  his place of busi- 
ness the defendants unlawfully and wrongfully assaulted him; that, 
without warrant or lawful complaint, they wrongfully and unlawfully 
arrested him, and then and there wrongfully and unlawfully imprisoned 
and detained him, and thereby caused him damage. 

I t  may be that none of these allegations are true, but the demurrer 
admits their truth, and for the purposes of this appeal we must accept 
them as admitted facts, and as such no one can doubt that they consti- 
tute a cause of action. 

The complaint in  Warren v. Boyd, 120 N.  C., 58, is similar to the 
one in  this case, if we eliminate the allegation that Boyd was an officer, - 
except more is alleged in this case. The action was to recover damages 
for false imprisonment, and the plaintiff alleged that he was arrested 
and imprisoded without legal or color thereof, and in  wanton and 
reckless disregard of his rights. Chief Justice Cla~k,  speaking for the 
Court, says: "The complaint further alleges that Boyd, acting as con- 
stable in and for said township and county, and under color of his office, 
arrested the relator and imprisoned him, and that such arrest and 
imprisonment was without legal process or color thereof, i. e., (473) 
was illegal and without authority of law, and was in wanton and 
reckless disregard of his rights, all of which are admitted by  the de- 
murrer." 
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The coniplaint was held to be good, although i t  appeared therefrom 
that the defendant was acting as an officer a t  the time of the alleged 
arrest and imprisonment. 

I t  was suggested on the argument that the defendants in this case . 

were acting as officers at the time of the acts complained of, but we 
can not consider this, as i t  does not appear on the record, and the com- 
plaint purports to sue them as individuals. If true, the defendants can, 
of course, set up their official position and authority in  justification. 

A learned and instructive note on the civil liability of officers for false 
imprisonment will be found in  vol. 4, A. & E. Anno. Cases, 325. 

The second ground of demurrer is equally untenable. The complaint 
contains the same allegations against both defendants, and if i t  states 
a cause of action as to one defendant, it does so as to both. We find no 
error. 

Affirmed. 

Cited: Andrews v. Wynne,  post, 473; Wyat t  v. R. R., 156 N. C., 312; 
Dalrymple v. Cole, ib., 359; Gregory v. Pinnix, 158 N. C., 151; Phifer 
v. Giles, 159 N. C., 147; Brady v. Brady, 161 N. C., 329; Mfg. Co. v. 
Mfg. Co., ib., 436; Hen&& v. R. R., 162 N. C., 15 ;  Green v. Biggs, 167 
N.  C., 421; Hoke v. Glenn, ib., 595; Foy v. Xtephens, 168 N. C., 439; 
Renn v. R. R., 170 N. C., 136; Lee v. T h o r n t m ,  171 N.  C., 214; Bank 
v. Warehouse Co., 172 N.  C., 603; Mitchem v. Yasour, 173 N. C., 488. 

ELBERT ANDREWS v. J. S. WYNNE AKD J. P. STELL, APPELLANTS. 

(Filed 5 April, 1911.) 

For digest, see Brewer u. Wynne, supra. 

Armistead Jones & Son, Douglms, Lyon & Douglass, and Holding 
& Snow for plaintiff. 
Walter Clark, Jr., and Jones d2 Bailey for defendhnts. 

ALLEN, J. This case presents the same questions decided in  Brewer 
v. Wynne and Stell. We find no error. 

Affirmed. 
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(474) 
J. SHERWOOD UPCHURCH v. J. S. WYNNE AND J. P. STELL, APPELLANTS. 

(Piled 5 April, 1911.) 

For digest see Brewer u. Wyfzne, supra. 

Arrnistead Jones & Son, Douglass, Lyon & L)ouglass, and Holding 
& Snow for plaintiff. 

Walter Clark, Jr., and  Jones & Bailey f o ~  defendmts. 

ALLEN, J. This  case presents the same questions decided in Bq.ewer 
v. Wynne and Stell. W e  find no error. 

Affirmed. 

P. C. NORRIS V. HOLT-MORGAN MILLS. 

(Filed 5 April, 1911.) 

1. Jurors-Employees-Indemnity Company-Incompetency. 
When it appears that a casualty company has indemnified the defend- 

ant against loss for personal injuries to the employees, and that plain- 
tiff's alleged cause of action is covered by the policy, it is a cause of 
challenge if the jurors are interested as agent, or otherwise, in the in- 
demnity company. 

2. Jurors-Questions Asked-Exhaust ChallengekHarmless Error. 
Questions asked the jurors by plaintiff in selecting them upon the trial, 

as  to whether they were interested, etc., in defendant's indemnity com- 
pany, held a t  least harmless error, as no juror was excused by reason of 
the questions asked and the defendant did not exhaust its peremptory 
challenges. 

3. Negligence-Defective Machinery-Subsequent Defects-Evidence. 
When the defendant has testified, in an action by its employee for 

damages alleged from the furnishing and use of a defective machine, that 
the machine had not been changed since the injury and no other injury 
had been thereby inflicted, it is competent for the plaintiff to show, as  
evidence of defendant's negligence, that the defect still exists. 

4. Negligence-Master and Servant-Safe Place to Work-Safe Appliances- 

Evidence-Assumption of  Risks-Questions for Jury. 
The plaintiff was employed to pack lint cotton in defendant's packing- 

room a t  its cotton mills as it was blown there with the use of steam fans, 
the room being 7 feet wide, 14 feet long and 14 feet high. There was evi- 
dence tending to show that the door to this room was negligently bolted 
from the outside, and that through the negligence of the defendant in not 
keeping the oil cups of the engine in proper repair and in not securel~ 
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fastening the engine, the lint cotton caught afire while plaintiff was at 
work, to his damage; that he had to force open the door, as no one heard 
his calls ; that while fire from the ignited cotton covered the room he had 
to dig down through the cotton to the door, which should have been 
opened from the inside, and that to get out it was customary to call to 
employees on the outside ; that the machinery had not been inspected dur- 
ing the six months of plaintiff's employment; that another like machine 
used by defendant did not shake while in operation; and that the fire 
originated at the bearings of the defective machine, and that lint cotton 
was on the machinery and connecting pipes. The judge correctly charged 
upon the questions of ves ipsa Zoquitur, of accident, of the duty of the 
master to furnish his servant a safe place to work, of the master's duty 
to furnish and inspect the appliances used, and it is Held, (1) the evi- 
dence is sufficient to go to the jury upon the question of defendant's neg- 
ligence; ( 2 )  that an employee does not assume the risk of an injury 
caused by the failure of the master to perform a duty imposed on him 
by law, in furnishing a safe place to work, and this duty can not be dele- 
gated to another so as to exempt the master from liability. 

(475) APPEAL by defendant from Cooke, J., at November Term, 1910, 
of HARNETT. 

The plaintiff, an employee of the defendant, brought this action to re- 
cover damages for personal injuries, alleging that the defendant failed 
to furnish him a reasonably safe place to work, that the machinery of 
the defendant was defective, that the defendant failed to inspect it, and 
failed to instruct and warn him. The defendant denied that i t  was neg- 
ligent; alleged that if the plaintiff was injured by the negligence of any 
one, i t  was by the negligence of a fellow-servant; that if the defendant 
was negligent, this negligence was not the cause of the injury; that the 

injury was the result of an accident, and that the plaintiff as- 
(476) sumed the risk thereof. The defendant appeals from a judgment 

i n  favor of the plaintiff. 
There was evidence on the part of the plaintiff tending to show that 

i n  March, 1908, and for six months prior thereto, plaintiff was cmployed 
by defendant to work in  its dye-house, and among other things it was his 
duty to pack lint cotton into packing-rooms connected with said house, 
as the same was blown from the dyeing-rooms into the packing-rooms 
by means of a fan. These packing or storing rooms were about 7 feet 
wide, 14 to 16 feet long and 14 feet or more in height. The bleached or 
dyed cotton was blown in  the top of the room, and the doors of the 
packing-rooms were kept closed. Formerly, cotton had been put into 
these rooms by hand. It was carried by hand into each room through 
the door. After the fan was installed, i t  became necessary to close the 
door of each room, in  order to prevent the draft blowing the cotton out. 
Under the old system, the doors were bolted from the outside, and after 

- I the fan was installed no change was made in  this particular and no other , 
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doors were added. The plaintiff and others assigned to work in the 
packing-room entered the door, which was then closed and bolted by some 
of the employees on the outside. The packer remained in  the room pack- 
ing the cotton until the room was filled. H e  then knocked or kicked 
against the wall of the room, scratched a hole through the cotton, and 
was let out the door by some operative. This was the rule and custom 
of the ,defendant. 

On the morning of the plaintiff's injury he was assigned to work in  
the packing-room. The cotton which was first blown in  had been taken 
from the drying-rooms the evening before and had cooled. After this 
had been blown in, the defendant commenced blowing in  warm cotton, 
which was removed from the drying-rooms that morning. At that time 
the cotton had been packed to a depth of 4% feet. Plaintiff, following 
the usual custom, had cotton over his eyes and nose to keep out the dust, 
and was on his knees, rolling the cotton back, when he heard an unusual 
sound about him. At  once he discovered the cotton in  the room was afire, 
and the blaze had flashed over him. H e  endeavored to get to the 
door. I t  was bolted from the outside; he called for help. I n  (477) 
order to protect them he closed his eyes, and endeavored to reach 
the door, which was the only exit. The cotton was 4 or 4% feet high, 
and piled against the door. The fire was all over the room. No one 
opened the door or answered his call for assistance. Being almost 
strangled by the fire, he ran against the door with his head and hands 
and burst i t  open by forcing out the staple which held i t  on the outside. 
That the bearings had before become heated on account of defective 
ccmstruction, want of repair, and failure to inspect; that defendant failed 
to warn and caution against danger; that the fan in  operation at  the 
time of plaintiff's injury was bolted to 2-inch flooring, the floor was 
unsteady, and would shake; that this jarring or shaking of the bolts 
and taps would cause them to become loose; that the bearings of the fan 
were usually covered with lint cotton; that the fan used was known as 
"The Buffalo Forge Company's7' make. A cut of the same was intro- 
duced in evidence, and, among other things, showed two oil cups on the 
bearings of the fan for the purpose of oiling them. These cups were in 
plain view, and when kept on the fan disclosed the absence or presence 
of oil. When the oil cups were used, they served as a gauge by which 
those operating the machine knew when more oil was needed. There 
was evidence tending to show that one of the oil cups, a t  the time of 
the injury and prior thereto, for months had been off the fan, and the 
other one so broken or worn down that i t  would not retain oil; that 
instead of placing oil in  the cups, the machinery was oiled through the 
holes leading into the bearings. The oil would waste on the floor and 
there was no gauge; that in  the defendant's mill was another fan bolted 

377 
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on a concrete foundation. This eliminated or lessened the vibration. 
That the fan to which plaintiff attributed his injury rattled and was not 
firmly placed; that the sparks seen a t  the time of the injury were near 
the ends of the bearings. 

The defendant offered evidence tending to prove that the plaintiff was 
employed, among other things, to pack cotton in  the storage-rooms; that 

the cotton was not ,delivered in the said room while hot : that there 
(478) was no such friction in  the fans or pipes as to cause ignition; that 

the fan and machinery were not defective or out of repair or 
antiquated, but were such as are approved and in  general use; that the 
fan  was bolted firmlv to a 2-inch floor. and that while there was a vibra- 
tion which caused the pipe to rattle, i t  was only such as is common to 
fans similarly secured, and that this fan was secured i n  the customary 
manner; that the method of delivering cotton used by the defendant has 
been universally adopted and is considered safe and prudent by the cot- 
ton mills of the country. 

That the defendant was not guilty of negligence i n  adopting the mod- 
ern method of transferring cotton from one room to another, which has 
been generally adopted. That the only precaution which the defendant 
could have taken was to altogether discontinue this mode of transferring 
cotton and return to the old mode of moving i t  by hand, or to provide 
a door with a latch inside; that as the door in  this instance proved no 
obstruction, no injury was suffered by reason of its being fastened on the 
outside; that if there had been a latch on the inside, i t  would have been 
impossible for the plaintiff to have found it, because, surrounded by fire 
in  the air  and everywhere, he could not look for i t  and the latch would 
have been hi~d by the cotton; that the fan and machinery were in good 
condition and in  good running order a t  the time of the accident; that 
the bearings of the fan were at  that time well oiled; that the oil cups 
to the fan were there; but if, as contended by the plaintiff, they had been 
removed, the holes from which the oil cups were taken were efficiently 
used in  oiling the bearings; that the oil chambers were large enough to 

.hold oil for lubrication many days, but that i t  was the rule and practice 
to fill them every morning; that the bearings of the fan were not heated 
a t  the time of the accident, but that if they were, i t  was caused by the 
negligence of a fellow-servant, whose duty i t  was to lubricate every 
morning when the fan was started; that the bearings were not loose or 
out of order and never had been. but if they were so a t  the time of the 

accident, i t  was through the negligence of a fellow-servant, whose 
(479) )duty it was to keep the same in  order or to report i t  to the ma- 

chinist, who was charged with the operation of the fan ;  that if 
the machinist neglected to tighten the nuts and bolts and the bearings 
which may have become loose in  the operation of the machine, or to oil 
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the bearings so as to prevent friction and sparks and fire, he was but 
a fellow-servant with the plaintiff, and this was but the negligence of 
a fellow-servant ; that there never had been any trouble i n  the operation 
of the fan or machinery; that the accident was not anticipated, and could. 
not be reasonably anticipated; that the fan and machinery had been reg- 
ularly and frequently inspected and that they were always found to be 
i n  good running order; that the bearings had never heated or become 
loose; that the fan  was taken apart  on the next work day after the acci- 
dent and found to be in perfect condition, the oil wells supplied with oil, 
the bearings thoroughly lubricated and in  good order, and that they have 
been operated ever since without repairs or alterations; that the hood 
or covering of the fan is so tight, and the box of the journal in  which the 
axle of the fan works so closely fitting that it was impossible for fire to. 
get into the fan from the outside; that the slight fastening of the door 
was no impediment to the egress of the plaintiff at  the time of the acci- 
dent; that he was on the opposite side of the room, kneeling down with 
his face and eyes covered with cotton, and that his injury was suffered 
before he got to the door, and was i n  no way attributable to the fasten- 
ing of the door; that the plaintiff had no difficulty in  getting out; that 
the door opened immediately when he pushed against i t ;  that i t  was not 
negligence in  any view of the case for the defendant to bolt the door,. 
because the plaintiff himself proved that i t  was the rule and custom for 
the men who were working just outside of the door to open it whenever 
notified by the inside worker; that this was the safer method; and if they 
failed, i t  was the negligence of fellow-servants; that the plaintiff knew 
all the conditions and all the dangers, if any, to which he was exposed; 
that he knew just as well as the defendant the danger from an accidental 
fire, without being warned, and that he voluntarily assumed the risk 
attentding his employment. 

Manning & Everett,  J .  C. Clifford, and Bryant  & Brogden for (480).  
plaintiff. 

J. W.  Hinsdale, H .  E .  NOWW, and R. L. Godwin for defendant. 

ALLEN, J., after stating the case: We have been aided very much in  
the examination of this case by the full statement of facts contained in  
the briefs of the appellant and the appellee. Rule 34 requires the appel- 
lant .to make such statement in  his brief, and its observance i n  all cases 
would do much to quiet the complaint sometimes heard that some fact 
has been overlooked. 

The exceptions are numerous, but i t  is unnecessary to discuss each one 
of them, as many involve the same question. The exception to the ques- 
tion asked the jurors, "Is there any member of the jury who has an inter- - 
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est as agent, or otherwise in  the Maryland Casualty Company, an insur- 
ance company?" is without merit. We must assume the question was 
asked in good faith, and the defendant says in  its brief: "The Mary- 
land Casualty Company had insured the defendant in  respect to the 
plaintiff's accident." 

I n  Blevins v.  Cotton, Mills, 150 N. C., 497, i t  was held that an ein- 
ployee of the defendant was incompetent as a juror, and the Casualty 
Company was practically 2 defendant. I n  any event, i t  does not appear 
that the question prejudiced the cause of the defendant. No person was 
excused on account of his connection with the Casualty Company, and 
the defendant did not exhaust its challenges. 

The evidence of the absence of the oil cups after the injury would 
ordinarily be incompetent, but i t  was made competent in this case by the 
evidence of the defendant that the machinery had not been changed, and 
that the oil cups were on the machinery at  the time of the injury and at  
the trial. Tise v. Thomasville, 151 N. C., 282. 

The defendant resisted a recovery principally on the following 
grounds : 

(1) That the fact that the door was fastened on the outside was not the 
proximate cause of the injury, contending, on the plaintiff's evi- 

(481) dence, that he had no difficulty in getting out, and was not de- 
layed by the manner of fastening the door. 

(2)  That if the room in which the plaintiff was working was unsafe, 
this was not the cause of his injury, and that the real cause was an 
accidental fire. 

(3)  That if the fire was the result of negligence, i t  was the negligence 
of a fellow-servant, for which the defendant would not be liable. 

(4)  That if plaintiff was delayed in leaving the room, it was because 
of the negligence of a fellow-servant in  failing to open the door when he 
called. 

(5) That the fire was accidental. 
(6)  That the plaintiff assumed the risk. 
(7) That there was no evidence of negligence. 
,411 of these contentions, except the last, are dependent upon the find- 

ings of the jury, and we think his Honor submitted them to the jury 
lmder instructions of rrhich the defendant can not complain. 

After stating the duties imposed upon the plaintiff and defendant, he 
explained the meaning of the term "accident," and instructed the jury 
that the plaintiff could not recover if his injuries were the result of an 
accident; that the doctrine of res ipsa loq~li tur did not apply and that the 
burden was on the plaintiff to ,prove that the defendant was negligent 
and that this negligence was the proximate cause of his injury; that 
proof of an accident was not proof of negligence; that if the fire was 
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caused by the negligence of a fellow-servant in  failing to lubricate the 
machinery, the plaintiff could not recover ; that if the fan was of approved 
make and such as was in  general use, and was frequently inspected by 
the defendant and no defect was discovered or could be discovered by 
a reasonably careful inspection, and that the 'defendant did not know of 
any defect i n  the fan, and that the fire originated i n  the fan from an 
unknown cause or through the negligence of a fellow-servant, there would 
be no actionable negligence; that the defendant would not be responsible 
for failure to discover a latent defect in  the fan: that there was no evi- 
dence that the defendant was negligent in the preparation of the 
cctton and the feeding it into the pipes for delivery through the (482) 
fan into the storeroom; that if the fan and the apparatus for 
delivering cotton in  the storage-room were of standard make, known and 
approved and in  general use, the defendant was not negligent in  respect . 
to furnishing said fan and apparatus, although there was a fan of later 
and more improved make which was frequently used; that if such fans 
occasionally got hot from rapid revolutions, but not hot enough to 
ignite cotton, i t  was not negligence to continue the use; that if fans like 
the one used by the defendant usually vibrate and make noises as de- 
scribed by the plaintiff, but perform their functions safely, this would 
not be evidence of a defective f a n ;  that if the door of the storage-room 
was fastened, but the fastening did not impede or prevent the plaintiff 
from emerging from the room, the fastening of the door would not 
render the defendant liable; that the defendant was not required to pro- 
vide against a possible accident which would not be expected or fore- 
seen by a reasonably prudent man; that i t  was as much the duty of the 
plaintiff as of the defendant to anticipate an accidental fire; that if the 
fan had been operated ten years without getting out of order or accident, 
and had been operated without repairs and no accident since the injury 
to the plaintiff, this would be evidence that the defendant had no notice 
of a defect in  the fan, if it existed, and that the fan was not defective; 
that if plaintiff knew of the conditions, the  defendant was not required 
to warn him; that if defendant failed to provide the plaintiff a safe 
place to work and the plaintiff had equal knowledge with the defendant, 
or the same opportunity of discovering the dangerous position or lia- 
bility to risk he would occupy in  his employment, the plaintiff assumed 
the risk as to the place where he was working. 

We also think there was evidence of negligence to be submitted to 
the jury. 

The brief of the appellee, from which we quote, states with accuracy 
the duties imposed upon the employer. 

'(It is universally held at  this day that i t  is the master's duty (483) 
to furnish the servant reasonably safe machinery. I f  he fails 



to do so he exposes the servant to extraordinary risks and hazards. 
The failure to exercise due care in furnishing such machinery is a breach 
of duty which the master owes the servant." Moore v. R. R., 141 
N. C., 113. 

"It is accepted law in North Carolina that an employer of labor to 
assist in the operation of railways, mills, and other plants where the 
machinery is more or less complicated, and more especially when drawn 
by mechanical power, is required to provide for his employees, in the 
exercise of proper care, a reasonably safe place to work, and to supply 
them with machinery, implements, and appliances reasonably safe and 
suitable for the work in which they are engaged, and such as are ap- 
proved and in general use in plants and places of like kind and charac- 
ter; and an employer is also required to keep such machinery in such 
condition, as far as this can be done in the exercise of proper care and 
diligence." Hicks v. Mfg. Co., 138 N. C., 325-326. 

"Where there is evidence tending to show that an injured employee 
did not have a reasonably safe place to work, or was not instructed as 
to the danger attending the act he was told to do, the question whether it 
was a reasonably safe place to work or whether the failure to warn him 
of the danger was the proximate cause of the injury should be submitted 
to a jury. The evidence that there was a safe way to do this act did not 
warrant the withdrawal of the case from the jury in view of the evidence 
in the case. When more than one inference can be drawn as to the 
negligence or proximate cause, i t  is for the jury to determine. Dorsett 
v. Mfg. Co., 131 N. C., 254; Marks v. Cotton Mills, 138 N. C., 401." 
Holton v. Lumber Co., 152 N. C., 69. 

"It is the negligence of the employer in not providing for his em- 
ployees safe machinery and a reasonably safe place in which to work 
that renders him liable for any resulting injury to them, and this negli- 
gence consists in his failure to adopt and use the approved appliances 
which are in general use and necessary to the safety of the employees 

in the performance of their duties; and this rule applies, i t  is 
(484) said, even as between carrier and passenger." Marks v. Cotton 

Mills, 135 N. C., 290. 
16 A master owes to a servant the duty to carefuIIy inspect, at reason- 

able intervals, the machinery, ways, and appliances provided for,the use 
of the servant in the performance of his work, and i t  is not essential to 
his liability for an injury to the servant that he should actually know of 
the defect causing the injury." West v. Tanning Co., ante, 44 (69 S. E., 
687) ; Wamble v. Grocery Co., 135 N. C., 486. 

"Generally speaking, an employer is bound to warn and instruct his 
employee concerning dangers known to him, or which he should know 
in the exercise of reasonable care for their safety, and which are un- 
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known to them, or are undiscoverable by them in the exercise of such 
ordinary and reasonable care as in their situation they may be expected 
and required to take for their own safety, or concerning such 'dangers 
as are not probably appreciated by them, by reason of their lack of experi- 
ence, their youth, or through general incompetency, or ignorance; and 
unless the servant is so warned or instructed, he does not assume the 
risk of such dangers; but if he receives an injury without fault on his 
part, in consequence of not having received a suitable warning or instruc- 
tion, the master is bound to indemnify him therefor." Thompson on 
Negligence, see. 4055. 

There was evidence of a failure to perform these duties, and this is 
negligence. The plaintiff offered evidence that he had been in the em- 
ployment of the defendant six months and had not known the machinery 
to be inspected and had not been warned of 'danger; that the machinery 
was bolted to 2-inch flooring and that the flooring was unsteady; that 
another machine used by the defendant was on a concrete floor and did 
not shake; that when the machinery was installed there were two oil cups 
fastened to i t  as a part of it, which oiled it automatically to avoid fric- 
tion, and that one of these cups wag gone and the other broken; that 
these oil cups, when on the machine, oiled the bearings; that the fire 
originated at the bearings; that fine lint cotton was on the pipes and 
machinery; that plaintiff was required to work in a room bolted 
on the outside, and that the only mode of exit after complet- (485) 
ing his work was to burrow through two or three feet of cotton - u 

to the door and wait until some one from the outside heard him 
and opened the door. 

The charge to the jury was, we think, in some respects more favorable 
to the defendant than it was entitled to, and partic;larly as to the doc- 
trine of assumption of risk, as the employee never assumes the risk of an 
injury caused by the failure of the employer to perform a duty which he 
can not delegate, and the duty to provide a reasonably safe place to work 
is one of them. We find 

No error. 

Cited: Russ v. Harper, 156 N. C., 449 ; Hamil ton  v. Lumber Go., 156 
N. C., 524; Featherstone v. Cotton Mills, 159 N. C., 431; Pigford v. 
R. R., 160 N. C., 99; Steeley v. h b e r  Co., 165 N. C., 34; Ta te  v. Mir- 
ror Go., ib., 280; Walters v. Lumber Co., ib., 389, 392; 8tar.r v. Oil Co., 
ib., 591; Cochran v. Mills Co., 169 N. C., 63; HopLins v. R. R., 170 
N. C., 488; Oliphant v. R. R., 171 N. C., 304; Howard v. Wright ,  173 
N. C., 341. 
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ED. M. BRYAN v. HILTON LUMBER COMPANY. 

(Filed 5 April, 1911.) 

Master and Servant-Defective Machine-Contributory Negligence-Evidence 
-Instructions. 

In an action by an employee to recoITer damages of his employer for a 
personal injury recei7-ed in operatiug a plarliug machine in defendant's 
mill, there was evidence tending to show that the machine had revolring 
cogs operated by steam power, which were left unboxed and exposed, and 
that a feed gear or shift by which the power was applied and shut off 
was defective. all of which had been called to defendant's attention. The 
plaintiff admitted the necessity of shutting off the power before attempt- 
ing to relieve a choked condition of the machine, and there was contra- 
dictory evidence as to whether he waited, after shutting off the power, 
until the wheels stopped revoh7ing, before attempting to clear the machine, 
wherein the injury was inflicted : Held,  the conflict of evidence presented 
an issue of fact to the jury, arid it was error to refuse to instruct the 
jury that plaintiff was guilty of contributory negligence, should they find 
that he placed his hand in the machine before the cogs stopped revolving, 
after he had shut off the motive power, and was thereby injured. 

(486) APPEAL from Whedbee, J., at  October Term, 1910, of N m  
HANOVER. 

Action to recover damages for a personal in jury  received by plaintiff 
i n  operating a planing machine in  defendant's mill. The usual issues 
of negligence, contributory negligence, and damage were submitted to 
the jury and answered in  favor of the plaintiff. From the judgment 
rendered, the defendant appealed. 

The  facts are sufficiently stated in  the opinion of the Court by Xr.  
Justice Brown. 

John D. Beliamy & Son and George L. Peschau for plaintiff. 
Davis & Davis and E. R. Bryan for defendant. 

BROWN, J. The plaintiff was an  employee of the defendant and en- 
gaged in  operating a planing machine used in  planing planks, and while 
so engaged his hand and a rm were drawn into the cogwheels and 
severely injured. 

The  grounds of negligence alleged in  the complaint and supported by 
evidence are  tha t  the cogs to the machine were negligently left by defend- 
ant  unboxed and that  the feed gear or shift by which the power was 
applied and shut off was defective; that  defendant's attention was called 
to the defective feed gear some time before the accident, and defendant 
negligently omitted to repair it .  

The plaintiff gives this account of his in jury  and how i t  occurred: 
"I was feeding the machine with boards, and when one went through i t  

384 
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broke up some pieces off one end-I guess, of the board-and that choked 
i t  up SO I couldn't get a board through it, and I shut off the feed gear 
and waited until i t  stopped before I went around to remove the choke. 
I pulled the lever back, and that released i t  from running-released the 
cogwheels from rolling. When I pulled the lever back, that had the 
effect of running the cogwheels; when you pulled the lever back it re- 
leased the feed gear so that i t  would not run. I t  did this by taking the 
pressure off of the shafting. I t  worked with a feed clutch and stopped 
the machine. The pulling of the lever released the belt so that i t  mas 
not tight enough to run the feed gear, After the cogs stopped 
I went around to remove the choke on the left-hand side. I t  had (487) 
a large cog on the right-hand side to prevent one from reaching 
over to remove the choke from the machine. There was no way of getting 
to that part of the machine to unchoke it except the way I did-to lean 
over the cogs. I had to stand on tiptoe to reach over the machine, i t  was 
so high. I went around to remove the choke. I took a small piece of 
board that was laying on the floor to raise up the chip breaker, trying to 
remove the board which had choked the machine, and while reaching 
over to remove i t  the cogs started up in  some manner-I don't know 
what. I took a small piece of board and went to the place and lifted up 
the chip breaker, attempting to lift i t  up, and while I was over there 
attempting to remove the board the machine started up and the exposed 
cogwheels caught me by the coat sleeve and snapped my arm in it right 
at  my elbow." 

There is much evidence pro and con in the record as to whether boxed 
cogs were customary and in  general use on such a machine, and in 
charging the jury on that feature of the case his Honor followed the 
uniform adjudications of this Court. 

The defendant's witness, Alfred Robinson, gives a very different ac- 
count as to how the plaintiff was injured. He  testifies as follows: ('1 
am 14 years old, and was working at  the Hilton Lumber Company when 
Mr. Bryan was hurt. I saw him when he was hurt. H e  was feeding 
No. 4 machine. I was tying behind the machine at that time when he 
called me. I was at  the other end of the machine. He  called me to hold 
up the chip breaker. Mr. Bryan called me. When he called me, I got 
a little piece of flooring off of the floor to hold the chip breaker. A piece 
was partly under the chip breaker and partly under the roller, and he 
raised the roller a little bit to get i t  out. He  raised i t  with his hand. 
He  didn't have anything in his hand when he raised it. H e  reached over 
to get it one time, and jerked his hand out, and he reached over again, 
and he didn't pull i t  out any more. The rollers were running. They 
were turning both times he reached with his left hand. Both times 
he reached with his left hand. He  reached over both times with (488) 
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the same hand. He  was standing right side of me. I was stand- 
ing between the chip breaker and the two rollers. H e  was standing 
south of me. He was right side of me. I mas looking all around. 
I wasn't noticing him. I saw the rollers. The rollers stopped when he 
got hung. They did not run long. Time he got hung they stopped." 

The defendant requested this prayer for instruction: "If the jury find 
that plaintiff raised the rollen and ascertained that there was a piece of 
board caught under the rollers of the chip breaker, and had Robinson 
hold the breaker up with a piece of wood and then shoved the lever so 
as to stop the rollers from feeding, but before the rollers stopped he put 
his hand in  between the cogs and his sleeve was caught, he was guilty of 
contributory negligence, can not recover, and you mill answer the second 
issue Yes." To the failure to give such prayer defendant i n  apt time 
excepted. 

A careful examination of the charge discloses that the prayer was 
not given, and no sufficient and proper instruction in lieu thereof. 

The plaintiff, in his own testimony, admits that he knew the cogs were 
unboxed, for he could easily see them, and that before he undertook to 
take out the obstruction he threw off the power gear and let the machine 
stop. He  states that the reason he was hurt  was because the power gear 
shift was defective, and unexpectedly started up the cogwheels and ma- 
chinery, while he had his hand under the machine removing the obstruc- 
tion. 

Just at this point there is a material difference between plaintiff's evi- 
dence and that of defendant's witness Robinson. 

The defendant contends that, admitting, as  lai in tiff states, that he 
threw off the power gear and undertook to stop the machine, according to 
Robinson's evidence plaintiff did not wait for the machine to stop revolv- 
ing and come to a standstill, but that he reached to get hold of the 
obstruction and jerked his hand out, and that while machine was still 
running he put his hand in a second time and got caught in the cogs, 

and that after plaintiff got hung the cogs stopped. 
(489) The defendant bases its prayer for instruction upon the admis- 

sion of plaintiff that he undertook to stop the machine before 
removing the obstruction and upon the evidence of Robinson that plain- 
tiff thrust his hand in twice before the machine stopped, and the second 
time he was caught in  the running cogs. 

I t  would seem to be clear that his Honor erred in refusing to give the 
prayer requested. 

Assuming that the defendant was guilty of negligence in respect to the 
feed gear and in not boxing the cogs, yet i t  is patent that if the plaintiff 
undertook to stop the machine before removing the obstruction because 
he knew it was dangerous to do so without stopping it, ordinary pru- 
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dence and common sense demanded that he wait until the revolutions 
ceased and the machine came to a standstill. 

That is what Robinson's testimony shows the plaintiff did not do, and 
further that had he done so he would not have been injured. I f  his prudence 
dictated to him to release the power gear in order to stop the machine, it 
should have further prompted him to wait until i t  actually stopped. 

This Court has repeatedly held that where there is a safe and a dan- 
gerous method available for the performance of his work, and the em- 
ployee selects the latter method with knowledge of the fact that i t  is 
dangerous, he can not recover for injuries sustained. Whitson v. Wrenn, 
134 N. C., 86; Covimgton v. Furniture Co., 138 N. C., 374. I n  the last- 
named case, which is somewhat like this, i t  is said: "A very slight con- 
sideration upon the part of the plaintiff, especially in view of his knowl- 
edge of the conditions and his experience in  operating that machine, 
would have suggested retaining the plank for a few minutes until the 
machine could reassert itself and the danger pass away." See, also, 
Carter v.  Lumber Co., 129 N. C., 203. 

Upon this view of the evidence, presented by the prayer, the plaintiff 
was guilty of great negligence, which was the immediate and direct cause 
of his injury. 

Notwithstanding the defendant's negligence i n  failing to box the cogs 
o r  repair the feed gear, the plaintiff had the last chance to avoid 
the injury by waiting a few moments only for the revolutions to (490) 
cease before removing the obstruction. 

This brings his negligent act clearly within the idea of proximate 
cause as expressed by Mr. Jusfice Allen, who says: "Proximate cause 
means the dominant efficient cause, the cause without which the injury 
would not have occurred.'' Hamell  v. Lumber Co., ante, 254. 

Plaintiff's negligent conduct fills to the full measure the requirements 
of proximate cause as expressed by Mr. Justice Hoke in  Ramsbottom v. 
R. R., 138 N. C., 40 : (1)  I t  directly produced the result; (2) without 
i t  the injury would not have occurred, and (3) a person of ordinary 
prudence could see that injury was probable under the circumstances. 

I t  must be admitted that if plaintiff's experience and prudence dictated 
to him to stop the motive power before venturing to remove the obstruc- 
tion, ordinary prudence must dictate that he wait until the effect of the 
motive power had ceased and the machine had come to a standstill. 

It may be that Robinson's version of the facts is not the true one and 
that plaintiff's is, and vice versa; but that was a matter for the jury to 
decide, and to that end the rejected prayer for instruction should have 
been given. 

New trial. 

Cited: S. c., 161 N. C., 455; H i m o n  v. Lumber Co., 172 N. C., 649. 
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R. 0. JEFFRESS v. THE TOWN O F  GREENVILLE. 

(Filed 5 April, 1911.) 

1. Cities and Towns-Streets-Dedication and Acceptance-,Implied-Acts of 
Parties. 

An offer of dedication and acceptance of a way for a street in an incor- 
porated town may be sufficiently evidenced by the acts of the owners of 
the land and the town authorities, and in this case the acts of dedicatiom 
and acceptance held sufficient by the acts of the owners in acquiescing for 
years in the use of the locus in quo as a public street, in naming the 
street as  boundary to lands conveyed by the abutting owners, and by 
the acts of the incorporated town in paving the sidewalks of the street 

. and maintaining it. 

2. Cities and Towns-Streets-Condemnation-Legislature-Inherent Powers 
-Constitutional Law. 

While there is no constitutional provision giving the Legislature power 
to condemn private lands for public purposes, the Legislature has an in- 
herent right to do so, essential to the due exercise of the powers of gov- 
ernment and to the promotion of the public welfare; and this power is 
practically unlimited, though subject to judicial control, if the purpose be 
a public one and sufficient provision is made for compensation to the 
owner of the property proposed to be taken. 

3. Cities and Towns-Streets-Condemnation-Legislative Powers-Notice-- 
Hearings-Ordinance. 

When the charter of an incorporated town expressly provides that the 
town authorities may a t  once enter upon the land and proceed with the 
proposed improvements, and that the filing of the petition for the pur- 
pose of compensating the landowners shall not have the effect of stop- 
ping or delaying the work, and just compensation to the owners is 
properly provided for, i t  is not necessary to the validity of condemnation 
proceedings conducted in pursuance of the act that the owners of the land 
be notified and allowed a hearing before the passage of an  ordinance of 
the town directing the widening and improvement of the street. 

4. Cities and Towns-Streets-Condemnation-Assessments-Commence 
Work. 

I t  is not required that an appraisement be made of the land condemned 
by an  incorporated town for the use of its public street, before taking the 
same and commencing work thereon, when the town acts under legisla- 
tive authority in condemning the street, and there is sufficient provision 
for compensating the owners of the land. 

5. Cities and Towns-Streets-Condemnation-Public Use-Questions for 
Court-Necessity-Legislative Powers. 

When property is condemned for a public street, it is a taking for a 
public u$e, as  a matter of law; but the question a s  to the necessity or 
expediency of devoting the property to the public use is one which is ex- 

, clusively within the province of the legislative department. 
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6. Cities and Towns-Streets-Condemnation-Shade Trees-Damnum 
Absque Injuria-Legislative Powers. 

When the charter of a town expressly confers authority to widen a 
street and to remove any and all obstructions therefrom, and also makes 
adequate provision for compensation to the owner of the property taken 

- for the purpose, the town acting in good faith and in a careful exercise 
of the powers conferred is not liable to an abutting owner for removing 
shade trees from the street in front of his dwelling, for such acts are 
dammum absque injuria. 

7. Cities and Towns-Streets-Condemnation-Prior Legislative Acts-Inter 
pretation of Statutes. 

A legislative act passed prior to the enactment of a charter of a town, 
in respect to condemnation proceedings, is repealed as to all matters in 
conflict with the charter; and condemnation proceedings for street pur- 
poses being had in accordance with the charter provisions are not af- 
fected b y  restrictions placed thereon by the prior act. 

APPEAL from W a d ,  J., refusing to eontinue a restraining (492) 
order to the hearing, heard at  chambers in  Snow Hill, 6 Decem- 
ber, 1910. From PITT. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Justice Walker. 

Moore & Long for plaintiff. 
F. N. Wooten and.F. C. Harang  for defendant. 

WALKER, J. This action was brought to enjoin the defendant from 
cutting down a row of shade trees standing on the outer edge of the 
sidewalk in front of plaintiff's residence in  Greenville, for the purpose 
of widening Fifth street. The court, after having granted a temporary 
restraining order, refused to continue i t  to the final hearing, and the 
plaintiff appealed. I n  the complaint and also in  the argument before 
us, the plaintiff bases his right to injunctive relief upon the following 
grounds : 

(1) The he'fendant does not own any easement in  or title to the 
strip of land now used as a sidewalk i n  front of the plaintiff's property 
along Fifth Street or in  the street. 
' (2) The defendant town has not institutid ckdemnation proceed- 

ihgs, and the removal of the trees in  question is without due process of 
law. 

'(3) The public interest does not demand the widening of g i f th  
btreet, and the removal of the il_.ees and the widening of 'the street, 
as ordered-by the board of aldermen of the town of Greenville, isvsun- 
necessary. 

(4) The plaintiff is entitled to have an appraisemeat of his (493) 7 - 
damages before the trees are removed and 'the street is widened. 
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(5)  The board of aldermen of the defendant town, i n  passing the 
order directing the widening of Fifth Street, which is set out in  the 
defendant's answer in the record, are attempting "without due process 
of law, negligently, wantonly, and without necessary procedure, and 
carelessly, arbitrarily, capriciously, and oppressively to cut down and re- 
move plaintiff's shade trees." 

1. There is ample evidence i n  the case to show that the owners of 
the land abutting on what is called Fifth Street had dedicated the land 
embraced by i t  to the public use, for the purpose of a street, and that 
the town had accepted the offer of dedication by actual user for many 
years and exercising authority over i t  as one of its public thoroughfares. 
S. v. Fisher, 117 N.  C., 733 ; Smi th  v. Goldsboro, 121 N.  C., 350; GiF 
breath v. Greensboro, 153 N. C., 396. The town has certainly treated 
the way, including the sidewalks, as a street, for the sidewalks were 
paved under its order and direction, and i t  has been known and used 
by the citizens and recognized by the town as Fifth Street, and lots be- 
longing to the original owners of the fee in  that street have been de- 
scribed in  deeds conveying them to other' parties as abutting on the street. 
Elliott on Roads and Streets, secs. 117 and 163; Mayor v. Shefield, 
71 U.  S., 189; Bailey v. Culver, 12 Mo. App., 175; Kirkman v. Mayor, 
55 S. W., (Tenn.), 1072. I t  can not be doubted, we think, that Fifth 
Street is one of the public ways of the town, if the evidence is credible. 

2. I t  was not necessary that the plaintiff should have been notified 
and allowed a hearing before the order of the board directing that Fifth 
Street be widened and improved was passed. It may be regarded as set- 
tled law that the power to take private property for public uses belongs 
to every independent government exercising sovereign power, for it is a 
necessary incident to its sovereignty, and requires, therefore, no consti- 
tutional recognition. U.  8. v. Jolzes, 109 U. S., 513. No provision for 
condemnation has ever been inserted in  our Constitution, but the right 

of eminent domain or the right to condemn private property for 
(494) public uses has always been conceded as essential to the due 

exercise of the powers of government and to the promotion of the 
public welfare. Legislation in  the exercise of this inherent power, 
though subject to judicial control, is said to be practically unlimited, if 
the purpose be a public one and sufficient provision is made for compen- 
sation to the owner of the property proposed to be taken. R. R. v. 
Davis, 19 N. C., 451; Lscornbe v. R. R., 23 Wallace, 108. The mode 
of exercising the power of eminent domain, unless otherwise provided 
i n  the organic law, rests in the sound discretion of the Legislature, sub- 
ject, however, to the principle just stated, that there must be sure and 
adequate provision for compensating the owner. Mclintire v. R. R., 67 
N. C., 278; Lecombe v. R. R., s u p ~ a ;  Sear1 v. School Dist., 133 U. S., 
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553; Cherokee Nation v. R. R., 135 U. S., 641. I f  the facts of this 
case are examined i n  the light of the foregoing principles, i t  can not be 
doubted that the Legislature has assumed to exercise its unquestionable 
right to have land condemned in  the town of Greenville for public streets. 
The Legislature has conferred upon the town commissioners general au- 
thority to act i n  the premises where lands are required for the purpose of 
opening and laying out streets or for other public purposes, and has also 
provided a perfectly fair and sufficient method for ascertaining and 
paying just compensation to the landowners whose property may be 
taken for the purpose. 8. v. Jones, 139 N .  C., 613. The present char- 
ter of the town, which was enacted long prior to the condemnation of 
the land, alleged to be unlawful, expressly provides that the town authori- 
ties may at once enter upon the land and proceed with the proposed im- 
provements, and that the filing of the petition for the purpose of having 
the compensation of the landowner ascertained shall not have the effect 
of stopping or delaying the work; so that the reasons for the dissent 
from the opinion and judgment in  8. v. Jones, by Justice Connor, do not 
apply to this case, i t  being wholly based upon a construction of the char- 
ter of Creedmoor, which had no provision such as we find in  the 
charter of Greenville. Private Laws 1899, ch. 115, as amended 
Ey Private Laws 1909, ch. 18. The commissioners, as appears (495) 
in the case, have ~roceeded i n  accordance with the Dower and au- 
thority vested inLthem by the Legislature, and we  do not see how the 
regularity or validity of their action can well be challenged upon any 
recognized principle of law. But the plaintiff, i n  his fourth conten- 
tion, says that the defendant can not lay an  axe to a single one of the 
trees on the sidewalk in  front of his lot, which shelter his home-not 
even touch a single bough-until there has been an  appraisement of his 
damage in  the manner prescribed by its charter. We do not understand 
the plaintiff to assert that the damages must be paid before any work of 
widening and improving the streets is entered upon, and this being so, 
what advantage does he derive by an appraisement without payment? 
But this Court has decisively answered this contention against the plain- 
tiff. I n  McIfitire v. R. R., 67 N. C., 278, i t  is said: "If the owner 
of land overflowed by a milldam could bring his action on the case for 
damages every day, do public mill could be established. I n  like manner, 
if the owner of land taken by a railroad for its track could bring his 
action of trespass every day, i o  railroad could be built. . . . 17 the 
officers of the company can not enter on lands and make surveys .joithout 
a trespass, they could never locate the road. And if the road were lo- 
cated, and its construotion delayed until the damages to all the land- 
owners on the route were ascertained under the act, the delay would be 
indefinite and no benefit to any one. ,To hold that during the pendency 
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of a proceeding by the company to have the lands condemned, it could 
not prosecute its work without being exposed daily to a n  action of tres- 
pass, would effectually defeat the policy of the act." To the same effect 
is Johnston v. Rankin, 70 N. C., 550: '(There is, therefore, nothing to 
forbid the defendant from proceeding with the improvement pending 
the appeal. The law of this State does not require compensation to be 
first made, as that of some other States does." I n  that case the charter 
of Asheville did not expressly authorize an entry upon the land before 
an assessment of damages. See, also, R .  R .  v. Davis, 19 N. C., 451; 

Phifer  v. R .  R., 72 N. C., 433; R. R. v. McCaskilZ, 94 N .  C., 746; 
(496) 8. v. Jones, supra; 8. v. Lyle, 100 N. C., 497; R. R. v. R. R., 116 

N. C., 924. 
Lewis i n  his treatise on Eminent Domain, sec. 456, says that in 

most States, and by the greater weight of authority, i t  is held that the 
making of compensation need not precede an extry upon property, 
provided some definite provision is made whereby the owner will cer- 
tainly obtain compensation for the loss of his property, using that word 
i n  its most extensive sense, as indicating injury to any of his property 
rights. H e  classifies the courts thus holding, and assigns this Court 
to a place with the large majority. The dissenting courts were influenced 
in  their decisions either by some peculiar local law or held that the 
owner of property required for public use should not be compelled to 
part with i t  without some adequate assurance that he will receive com- 
pensation, and should not be made to take any risk of compensation; 
but in  this respect our decisions fully protect him by allowing the 
courts to require security for the ultimate payment of damages, to be 
given in  proper cases before the entry upon the land. Phifer v. R. R., 
supra; R .  R .  v. R. R., supra; Cherokee Nation v. R. R., 135 U. S., 641. 
What was said in  Sweet v. Reche2,159 U. S., 380, is very pertinent to this 
discussion : "When, however, the Legislature provides for the actual 
taking and appropriation of private property for public uses, its author- 
i ty to enact such a regulation rests upon its right of eminent domain-a 
right vital to the existence and safety of government. But  i t  is a con- 
dition precedent to the exercise of such power that the statute make pro- 
vision for reasonable compensation to the owner. . . . I t  is equally 
clear that an adequate provision is made when the statute, authorizing 
a public municipal corporation to take private property for public uses, 
directs the regular ascertainment, without improper delay and i n  some 
legal mode, of the damages sustained by the owner, and gives him an un- 
qualified right to a judgment for the amount of such damages which 
can be enforced, that is, collected, by judicial process. . . . The 
Constitution declares that private property shall not be taken 'for 
public use without just compensation.' I t  does not provide or require 
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that compensation shall be actually paid in  advance of the oc- (497) 
cupancy of the l a d  to be taken. But the owner is entitled to 
reasonable, certain, and adequate provision before his occupancy is 
disturbed." Those decisions are. of course, predicated on the absence of , A. 
any special requirement of the local law that an appraisement and pay- 
ment of the damages shall be made before the actual taking and entry 
upon the property. They will, therefore, Ise modified i n  their applica- 
tion to any given case by local provisions in  respect to the matter. 

3. The lslaintiff further contends that the ~ u b l i c  interest does not de- 
mand tha i  the street be widened and the treis destroyed, as ordered bv " 2 

the board. Eminent domain is the right or power of a sovereign State 
to appropriate private property to particular uses, for the purpose of 
promoting the public welfare. I Lewis Em. Dom., sec. 1. Being an 
essential attribute of sovereignty, i t  is exercised by the people through 
the Legislature, to which i t  has been delegate& The time and manner 
of its exercise must, from its very nature, be left to the discretion and 
wisdom of that body. When conferred upon some subordinate municipal 
body, the same discretion necessarily resides in  it. Referring to the 
questions which may arise in  the procedure for the condemnation of 
private property for public use, we find in Lewis on Eminent Domain, 
sec. 366, the following rule : "All questions relating to the exercise of the 
eminent domain power, which are political in their nature and rest in 
the exclusive control and discretion of the Legislature, may be de- 
termined without notice to the owner of the property to be affected. 
Whether the particular work or improvement shall be made, or the par- 
ticular property taken, are questions of this character, and the owner 
is not entitled to a hearing thereon as a matter of right. 'The commis- 
sioners, in determining this preliminary question of the necessity of ap- 
propriating lands for the purposes of a ditch, are called to the exercise 
of political and not judicial powers. I t  i s  a question rather of public 
policy than of private right. It is not upon the question of the 
appropriation of lands for public use, but upon that of compensa- (498) 
t i o i  for lands so appropriated, that the -owner is entitled, of 
right, to a hearing in  court, and the verdict of a jury.' " Zimmerman v. 
Canfield, 42 Ohio St., 463; S.  v. Jones, supra. What is a public use is 
a question for the decision of the judiciary, and whether any particular 
use is a public one m~mt  be decided in  the same way. When property - -  - 
i s  condemned for a public street, it is a taking f o r  a public use, as a 
matter of law, and this being determined, the question as to the necessity 
or expediency of devoting the property to the public use is one which 
must be left to the IegisIative department. Call v. Wilkesboro, 
115 N. C., 341; Stratford v. Greensboro, 124 N. C., 127; Cozard v. H a d  
wood Co., 139 N. C., 283. This subject was fully considered in  Hull v. 
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Roxboro, 142 N.  C., 453, in  which we said: "The general rule in  refer- 
ence to the particular question herein involved, therefore, is that where 
injuries are incidentally committed by the officers or agents of a public 
corporation, in  the exercise of those discretionary or legislative powers 
which are delegated to them by the Legislature, or when, by reason of any 
failure to exercise them, the same result follows, the municipality is 
whoIIy free from liability. 1 Beach Pub. Corp., secs. 258, 773, 752." 
This rule was supported by the citation of numerous authorities, and 
among others, this extract from Cooley Const. Lim. (7 Ed.), 300: "As 
no State can or does undertake to protect its people against incidental 
injuries resulting from its adopting or failing to adopt any proposed 
legislative action, so no similar injury resulting from municipa1 
legislative action or nonaction can be made the basis of a legal 
claim against a municipal corporation. If ,  therefore, a city tempo- 
rarily suspends useful legislation, or in  any other manner, through the 
exercise or failure to exercise its political authority, causes incidentaI 
injury to individuals, an action will not lie for such injury. The rea- 
son is obvious. The maintenance of such an action would transfer 
to court and jury the discretion which the law vests in  the municipality, 

but transfer them not to be exercised directly and finally, but 
(499) indirectly and partially by the retroactive effect of punitive 

verdicts upon special complaints." See I Smith Mod. Law of 
Mun. Corp., secs. 269, 270, and 271. The very question we now have 
under consideration was presented i n  Tate v. Greensboro, 114 N.  C., 392, 
and the authority of the city to remove trees for the purpose of opening 
or improving a street was emphatically affirmed i n  a learned opinion 
by Justice Burwell, and in  Rosenthd v. Goldsboro, 149 N. C., 128 (re- 
ported with an elaborate note in  16 A. & E. Anno. Cases, 639), 
Justice Hoke reviews that case and deduces therefrom certain rules by 
which may be tested the right to revise the action of the local municipal 
board in  regard to the opening and improvement of streets within a city, 
which, if applied to the facts of this case, prevent us, as they do the 
lower court, from entering upon any such revision. I n  the Tate case, 
i t  is said that, "The law gives to all such corporations an almost abso- 
lute discretion in the maintenance of their streets, considering, i t  seems, 
as is most reasonable, that wide discretion as to the manner of per- 
formance shouId be conferred where responsibility for improper per- 
formance is so heavily laid." Reference is then made to the provision 
of the statute that the boards of commissioners of towns shalI provide 
for keeping in proper condition the streets and bridges i n  the same, in  
the manner and to the extent they may deem best. Revisal, sec. 2930. 
I t  was concluded that under the p n e r a l  law and the charter of Greens- 
boro, which confers no larger powers than those found i n  the charter of 
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Greenville, that city was clothed with a broad discretion in  the control 
and betterment of its streets, and if damages had come to the plaintiff by 
reason of acts done by i t  for that purpose, neither negligently nor fraud- 
ulently, maliciously nor wantonly, but in  good faith and in  the careful 
exercise of that discretion, i t  is chrnnum absque injurria, citing Chase v 
C i t y  of Oshlcosh, 81 Wis., 313; S m i t h  v. Washington, 20 How., 136; 
Brush v. Carbondale, 78 111.) 74; Polztial v. Carter; 32 Mich., 164. 
While this question is a very important one, we scarcely need to prolong 
the discussion of it, as a full and exhaustive examination of the leading 
authorities will be found in  the note to Rosenthal v. Greensboro, 
16 A. & E. Anno. Cases, at  page 642, and we think the views (500) 
stated by us are well supported by them and the other cases we 
have.cited, to which we add Durham v. Rigsbee, 141 N.  C., 128, 
where i t  was held: "The advisability of widening a street is a matter 
committed by law to the sound d h r e t i o n  of the aldermen, with the 
exercise of which neither these defendants nor the courts can interfere. 
It is a political and administrative measure as to which the defendants 
are not even entitled to notice or to be heard. The  method of taking land 
for a public use is within the exclusive control of the  Legislature, limited 
by organic law, and the courts can not help the injured landowner, where. 
the statute has been strictly followed, until the question of compensation 
is reached." 

The liability of a municipal corporation for negligence in  the con- 
struction of public works and in making improvements in  its streets is 
fully considered in  several cases decided by this Court. Jones v. Hen- 
derson, 147 N.  C. ,  120, in which the cases are collected. The charter of 
the defendant expressly confers full authority to widen Fifth Street and 
to remove any and all obstructions therefrom, whether of a temporary 
or permanent character, and also makes adequate provision in every way 
for compensation to the owner of property taken for the purpose of lay- 
ing out or widening streets. 

The judge found as a fact that there had been na abuse of the de- 
fendant's discretion in  ordering this street to be wimdened and no op- 
pression on its part  of the plaintiff, and we are not disposed, upon the 
proof now before us, to change this finding. But while we so rule, and 
our decision must be against the plaintiff, there are some facts and cir- 
cumstances which should make the defendants pause and) consider, and 
to decide after greater reflection, whether they are being really just to 
the plaintiff in  the manner of exercising their discretion, and whether, 
without impairing in  the least the public interest, which must be first 
considered, there is not some way by which that interest can be fully 
subseived, and the trees, which afford shade and! comfort to the plain- 
tiff's home left standing. I f ,  in the fair  and honest exercise of - 
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(501) their judgment, no plan can be thus devised, the trees must be 
sacrificed for the public good, for i t  is one of the Grst maxims of 

government and the law that private convenience must yield to that of 
the public (privat.urn cornmodurn publico cedit), and such a private loss 
must seek, and can only find, its just compensation in  the corresponding 
public benefit (privatum incommodurn publico bono pematur). I t  ap- 
pears by the evidence and the map filed in  the case, that if the present 
plan of improvement is not altered the trees will obstruct the roadway, 
as that part of the sidewalk where they now stand will become a part of 
the street between the curbs. We would hesitate to interfere with the 
exercise of the sound judgment of those who have the matter in their 
charge, except in  an extreme case indicating bad faith, malice, or wan- 
tonness, for they are trustees of the public, and as such, vested with a 
very large discretion, as we have shown ; but they should discharge their 
duty to the public with as little injury to the citizen as is possible under 
the circumstances. 

We must not be understood as intending to interfere with the free 
exercise of the ,discretionary power conferred upon the commissioners 
of the town, but as merely suggesting that while their discretion should 
be exercised primarily in favor of the public welfare, their duty is not so 
limited in  its sphere that the citizen i s  not entitled to some consideration. 
We can not control the exercise of their judgment upon matters of a legis- 
lative or administrative character, unless, as we have said, they act fraud- 
ulently, maliciously, or wantonly, and, instead of trying to promote the 
public good in  the execution of the trust and confidence reposed in them, 
they seek to injure and oppress the citizen and deprive him of his prop- 
erty under the form of law. 

Section 23, chapter 85, Laws 1885, placing restrictions upon the right 
of condemnation for street purposes in  Grreennville, has no bearing on the 
case, as the Legislature does not, in-such a way, surrender its power of 
eminent domain. Nichols on Em. Dom., see. 315. That act has been 
repealed by the subsequent charter of the town and the amendment 
thereto, at  least in  so fa r  as they conflict with it, and the repeal was 
within the legitimate exercise of legislative authority. Elliott on Roads 
and Streets (2 Ed.), see. 186 and note 2. 

We must declare that there is no error in  the judgment. 
Affirmed. 

Cited: Bailey v. Whuton, 157 N. C., 260; Newton v. School Com- 
mittee, 158 N. C., 188; Moore v. Power Co., 163 N. C., 302; Luther v. 
Commrs., 164 N. C:, 242; R. R. v. R. R., 165 N. C., 426; Hoyle v. 
Hickory, 167 N. C., 621; Mundajt v. Newton, ibid., 657; Benaett V. R. 
B., 170 N: C., 391. . - 
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S. M. P. TART ET AL. 2). WINSLOW TART ET AL. 
(502) 

(Filed 5 April, 1911.) 

1. Advancements-Definition. 
An advancement is a free and irrevocable gift by a parent, in his life- 

time, to his child, or to a person standing in place of such child, on ac- 
count of such child or person's share in the donor's estate, which he will 
receive under the statute of descent or distribution if the parent or donor 
die intestate. 

, No interest on an advancement made by a deceased parent to his child 
shall be charged against the child until an accounting, when same is had 
within the two years time allowed by law to settle the estate af the intes- 
tate, whether the advancement had been made in lands, investments, or 
money. 

3. Same-Rents and Profits-User. 
Where in 1885 a father put one of his sons in possession of a tract of 

land, and the latter remained in possession, enjoying the rents and profits 
until 1906, when the father conveyed the land by way of advancement to 
the son and his seven children, it was Held, (1) that the rents and profits 
of the land until conveyance was made, under ordinary conditions, 
properly chargeable as advancements; ( 2 )  that owing to the difficulty of 
determining the amount of such rents and profits by reason of improve- 
ments put upon the land by the son and claimed as permanent, the proper 
basis of accounting in the present case is held to be the interest on the 
value of the land from the time the son became possessed of it, and as  it 
then was, until the conveyance in 1906; (3) that the son's interest in the 
land a t  the time of the conveyance made in 1906 is also chargeable as  an 
advancement and without interest. 

4. Same. 
When an advancement of lands has been made by the intestate to his 

. child, no rents or profits are chargeable to the child until an accounting, 
if had within the time allowed by law for the settlement of estates. 

5. Executors and Administrators-Personalty-Deceased Widow-Distribu- 
. tive Share-To Whom Payable. 
' The intestate died, leaving children by a former marriage and a widow, 

who subsequently died intestate. An administrator of her estate quali- 
fied, and was made a party in an action between the husband's heirs a t  
law for divisipn of his property, in which his administrator was also a 
party: Held, in this case the share of the deceased widow in her hus- 
band's personal property should be paid to her administrator. 

6. Advancements-User-Damages-Declarations-Evidence. , 

Declarations of the intestate as to the value of lands conveyed~ his sons 
as advancements made after the date of the deeds: Held, in this case, 
incompetent, and not sufficient to charge one of the sons, who had there- 
tofore for some years had the use of the lands, with the value of timber 
he had then cut therefrom. 
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7. Appeal and Error-Reference-Remand-Rereference-Procedure. 

Upon appeal in this case the Court so decidedly departed from the 
basis of accounting adopted by tile referee that it is directed that it be 
remanded to him with directions to restate the account and revise his 
findings of fact, hearing further testimony if he considers it desirable to 
do so. 

(503) APPEAL from Whedbee, J., at October Ternz, 1910, of SAMPSON. 
Proceedings heard on exceptions to report of referee. These 

proceedings were originally instituted before the clerk of the Superior 
Court by some of the children and grandchildren, heirs at  law and dis- 
tributees of Whitfield Tart, Sr., deceased, against others of the children 
of said Whitfield Tart, to bring about a division of certain lands of the 
deceased by sale of same. I n  the complaint and answer allegations were 
made of advancements to the different children in lands and money. 
Meanwhile the land was soId by order of court and the proceeds held, 
subject to an accounting, and orders made in the cause. The admin- 
istrator of the estate is also a party, and i t  appears that he had on 
hand, for distribution, personal estate to the amount of several thousand 

dollars. The h e m  at law and distributees, parties plaintiff and 
(504) defendant, are children by a former wife. The last wife and 

widow having died intestate since her husband, her adminis- 
trator has been duly qualified and made a party of record. On issues 
found, the cause was transferred to the civil issue docket and, at  August 
Term, 1910, the entire matter was referred by consent. Hearing was 
had and report was made to October Term, 1910, when and where same 
was heard on exceptions as stated. I t  appeared from the report, among 
other things, that Whitfield Tart, Sr., had died intestate on 5 April, 
1908, leaving him surviving his widow, since deceased, and the plain- 
tiffs and defendants, his chiIdren by a former wife, and the children 
of some who had died, and owning the land, which had been sold by 
order of court in this cause, and several thousand dollars of personal 
property. That said Whitfield Tart  had, many years back-twenty 
and upward-made advancements to some of his sons defendant by con- 
veying to them tracts of land which they had owned and occupied 
since; had made also some advancements in money to his said sons 
and others of his children. That on I1 October, 1906, Whitfield Tart, 
Sr., had conveyed to his son, Whitfield Tart, Jr., and to his children, 
five then born and one i n  ventre sa mere, the home tract of land, reserv- 
ing a life estate for himself and wife for the portion on the east side of 
the road, where they lived, and that the interest i n  this land to said 
Whitfield, Jr., was an advancement to him by his father. I t  further 
appeared that Whitfield, Sr., in  1885, had put said Whitfield, Jr., in 
control and possession of 75 acres of this tract, the portion lying on 
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west side of the road, and that said son had enjoyed and possessed 
that  portion for his own use and benefit down to the time of making of 
the deed referred to. The referee stated the account by charging the 
children with the real estate and money valuation of the advancements 
and interest thereon from time same were received to the death of the 
intestate, except in  the accounting with Whitfield, Jr. This last was 
charged with one-seventh value of the interest on the home place, con- 
veyed to him by the deed of 1906, and interest thereon to the 
death of the intestate. H e  was also charged with the interest, in  (505) 
lieu of rent, on the unimproved value of the 75 acres, occupied 
and possessed by Whitfield from 1885 to the date of the deed. Excep- 
tions were filed to different items of charge by plaintiffs and defendants. 
The court overruled the exceptions by defendants, sustained some and 
overruled others of the exceptions of plaintiffs, and entered judgment i n  
accordance with his rulings on the report and exceptions thereto. Both 
plaintiffs and defendants, having duly excepted, appealed to this Court. 

Faison & Wright an6 Fowler & Cmrnpler for plaintif. 
P. R. Cooper, John D. Kerr, and George E. Butler for defendant. 

HOKE, J., after stating the case: An advancement has been properly 
defined as a "free and irrevocable gift by a parent, in  his lifetime, to 
his child, or person standing in  place of such child, on account of such 
child or person's share in  the donor's estate, which he will receive under 
the statute of descent or distribution if the parent or donor die intes- 
tate." Thornton on Gifts and Advancements, p. 510. And in note 2 
of this publication (p. 510) is cited a definition from 25 Ga., 352, as 
follows: "An advancement is that which is given by a father to his child, 
a presumptive heir, by anticipation of what he might inherit." When 
an  adjustment of claimis involves a question of advancements, the general 
rule is, they are to be valued a t  the time the estate o r  interest passes 
(Ward v. Riddick, 57 N. C., 22; Xhiver v. Brock, 55 N. C., 137; Moore 
v. Barrow, 89 Tenn., 101)) and in  case of a pure advancement, it is very 
generally held that on an accounting no interest shall be charged before 
the death of the intestate. Robemow v. Nail, 8 5  Tenn., 124; Ex  Pade  
Glenn, 20 S. C., 64; Osgoods case, 17 Mass., 3@, and in this State i t  
would seem, by authority, that no interest should be charged prior to the 
time of accounting, provided the same is had within the two years allowed 
by the law for the settlement of the estate. Scroggs v. Xtevenson, 100 
N. C., 354-360; Hanner v. Wiwburn, 42 N. C., 142. The prin- 
ciple that no interest is ordinarily chargeable on advancements (506) 
obtains whether the same have been made in  lands or investments 
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or money, and has been applied in cases where the transaction is evi- 
denced by the claimant's notes (Robewon v. Nail, mpv-a; Patterson's 
Appeal, 128 Pa. St., 269 ; Krebs v. Erebs, 35 Ala., 293; Green v. Howell, 
62 Pa., 203; Thornton, 609), and the same principle upholds the ruling 
that where lands have been conveyed by way of advancement, rents 
may not be properly charged against the owner. Xy7e v. Cwaud, 25 W. 
Va., 760. There was error, therefore, in charging interest against the 
claimants on the money advanced by the intestate to the different par- 
ties or on the price of the lands, valued at the time the same were con- 
veyed to the owners, and the account must be reformed to accord with 
this decision. 

The case of Whitfield Tarl, Jr., is presented on facts differing, in 
some respects, from the others. The land was conveyed to him and his 
children and the advancement thereby perfected on 11 October, 1906. 
Under our decisions the effect of this deed was to convey to Whitfield 
Tart, Jr., one undivided seventh of the land, as tenant in common with 
his children. Lewis v. Wancil, ante, 326; King v. Stokes, 125 N. C., 
514; 8illinmn v. Whitaker, 119 N. C., 89. The referee has, therefore, 
properly charged against Whitfield Tart, Jr., the one-seventh of the 
value of the land at  the time of the conveyance; but for the reasons 
heretofore stated, the interest on said value to the death of the testator 
should be eliminated. The report further charges Whitfield Tart, Jr., 
with the interest on 75 acres of land lying west of the road, which, 
the evidence shows, lsaid Whitfield Tart, Jr., has controlled, used, and 
enjoyed since 1885 to the 'date when this and the remainder of the tract 
was conveyed to him and his children. This is not a case where rents are 
not chargeable against the owner of a tract of land, perfected by con- 
veyance by way of advancement, but this was a gift properly chargeable 
as an advancement for the user of the land by one who was not the 
owner. A rsimilar case was presented and passed upon in Hanner v. 
Winburn, supra, where a slave was placed, by a father, in possession of 

his son and died before the father had recovered possession. The 
(507) father then died intestate, and i t  was held that the slave wars not 

an advancement, but the hire of the slave was, and same was so 
charged. Ordinarily, the value of the use and occupation of the land as 
i t  was when Whitfield, Jr., took possession, would be the correct amount 
of the charge, but inasmuch as the son has made improvements on 
the land and i t  is difficult, if not impossible, to determine how much 
should be allowed for as permanent, we conclude that on the particular 
facts of this case the safer rule for estimating this charge will be to 
follow the course adopted in the report and on this item eharge Whitfield 
Tart with the annual interest on the value of the land as i t  was when 
he took possession in 1885. This feature of the report, therefore, will 
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not be disturbed. And on these facts we are of opinion, too, that no 
allowance should be made to Whitfield Tart, Jr., for improvements. 
H e  is only charged with interest on the value of the 75 acres in its 
unimproved state, and under the conveyance he and his children reap 
the benefits of such permanent improvements as he has made. 

There are no special facts or circumstances which require that the 
valuation of thils home place at  the time of the conveyance should be 
disturbed or modified. The remaining portions of the judgment of the 
court, sustaining plaintiff's exceptions No. 3 and No. 6 and Nos. 12 
and 13 and all other portions of the judgment as i t  affects the de- 
fendants, are affirmed, except that, for the reasons stated, no interest 
will be allowed on these advancements. On defendant's appeal the report 
should be modified to accord with the principles and rulings made in 
this opinion, and i t  is so ordered. 

Modified. 

Plaintiffs, other than the administrator of Nancy Tart, the deceased 
widow of Whitfield Tart, Sr., except to the judgment of the court which 
directs that the share of the deceased widow in the personal property 
of the intestate shall ,be paid to her administrator. This ruling 
is undoubtedly correct and should be affirmed. Neil1 v. Wilso~~,, ( 5 0 8 )  
146 N. C., 242, 245, citing with approval Whit v. Ray, 26 N. C., 
14;  Rose v. Clark, 8 Paige, 547; 14 Cyc., 107, 109. Plaintiffs further 
except for that the grantees of the real estate are not charged with 
rents. For  the reasons given in  the opinion in  defendant's appeal, the 
owners of land conveyed by way of advancement are not chargeable 
with rents nor with interest on the value of the land. This rule was 
held not applicable to the charge against Whitfield Tart, Jr., for the 
user and occupation of the 75 acres of land possessed and enjoyed by him 
from 1885 to the date of the conveyance to him and his children. The 
value of this user was held a correct charge by way of advancement, 
but owing to the great difficulty of making an equitable adjustment, the 
Court decided that interest on the value of this land as i t  was when he 
first took possession of i t  was the safer basis of estimate. We do not 
think there is sufficient evidence to charge Whitfield Tart, Jr., with 
the value of the timber cut by him on his father's land, and we are of 
opinion that the declarations of Whitfield Tart, Sr., as to the value of 
the several tracts of land conveyed to his sons and after the date of 
such conveyances are inadmissible on the question of value. Inasmuch 
as our rulings involve such a pronounced departure from the basis of 
alccounting adopted by the referee, we deem i t  desirable that our decision 
be certified, to the end that the cause be remanded to the referee with 
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directions to restate the  account il; accordance with the judgment of 
the court below as modified by these opinions; revising his findings of 
fact  and hearing further testimony if he  considers it desirable to  do so. 
T h e  costs of the appeals will be divided between the  parties plaintiff and 
defendant. 

Modified. 

Cited: Thompson v. flmith, 160 N. C., 258. 

(509) 
CHARLES A. RILEY COMPANY v. W. T. SEARS & GO., INO., ET AL. 

(Filed 5 April, 1911.) 

1. Usury-Pleadings-Answer-Parties-Legal Representatives. 
I t  is usury when unlawful interest has been knowingly taken, reserved, 

or stipulated for on a loan of money, directly or indirectly; and one 
knowingly acting in violation of our usury law by taking, receiving, re- 
serving, or charging a greater rate of interest than 6 per cent per annum, 
either before or after the interest may accrue, "shall forfeit the entire 
interest, and when a greater rate has been paid, double the amount may 
be recovered by the party paying the same, or his legal representatives," 
and such may be recovered by way of counterclaim set up in the answer. 
Revisal, see. 1951. 

2. Usury-Contracts-Notes-Illegal Consideration. 
When a debtor has paid his creditor the amount of a loan lawfully 

chargeable against him, and in addition thereto has given his notes for 
the balance of his obligation arising from a usurious amount of interest, 
agreed upon in making the loan, the creditor can not recover on the notes 
in a suit brought for their collection. 

8. Same. 
When it appears by a written contract entered into between the parties 

that the debtor had borrowed an amount of money which he had obligated 
himself to repay a t  a certain rate per thousand feet of lumber to be cut 
from timber to be purchased by the money loaned, the payments not to 
be less than a certain monthly sum of money, which plan included the 
payment of an additional amount of money to that borrowed and the law- 
ful rate of interest thereon; and i t  further appears that the debtor had 
repaid the amount actually borrowed, with more than the lawful ,interest, 
snd had given his notes for the balance: Held, the notes being given for . 
an additional amount to that of the money actually loaned, and legal in- 
terest, are based entirely on a usurious consideration, and no recovery 
thereon can be had. 

4. Uwry-Contracts-Partnership-Test. 
When money is loaned to purchase standing timber and to be repaid a t  

a certain rate per thousand feet when the timber is sawed, not less than 
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a fixed sum per month, there is no partnership arrangement between the 
borrower and the lender, so a s  to take the matter from the operation or 
purview of the law against usury. 

5. Same. 
The obligation to repay a loan of money borrowed to undertake a n  en- 

terprise which is not made dependent on the risks to be incurred or  upon 
whether the venture or enterprise succeeds or fails, with a stipulation i n  
the contract for  i ts  repayment in  any event a t  a rate of interest exceed- 
ing that  allowed by law, is usurious, and not a partnership contract. 

6. Same-Substitution-Accounting. 
A partnership, T. & Go., having borrowed money to be invested in  

standing timber, to be repaid a t  a certain rate per thousand feet of lum- 
ber cut therefrom, under a n  agreement held to be usurious, dissolved by 
the retirement of T., and S., the company of the firm, formed a partner- 
ship with a third person under the name of S. & Co., which soon there- 
after became incorporated. Some ninety days before the time provided 
for the beginning of the various payments upon the loan agreed upon un- 
der the contract of T. & Go., the corporation, with the rceditor's consent, 
cut Iumber and paid of€ the debt, except that  created by the usurious part 
of the contract. The corporation and the creditor, by a written agree- 
ment, entered into an accounting together and determined upon the 
amount due the latter under the contract: Held, by the consent of all  
the parties the corporation was substituted a s  successor to  the original 
parties and the usury affecting the original transaction was not effaced 
or removed; (2) the agreepent under which the accounting was had was 
with reference to and in acknowledgment of the original contract. 

1 7. Usury-Contracts-Fraudulent Intent-Proof. 
When the lender of money intentionally charges the borrower a greater 

rate  of interest than the law allows, and his purpose stands.clearly re- 
vealed on the face of the instrument, a corrupt intent to violate the usury 
law on the part of the lender is shown. 

The plea of usury is open to the parties and their privies, and may be 
made when by the transaction the debtor's estate is wrongfully depleted, 
and ordinarily by one having the legal right to  protect the estate, as, in 
this case, a receiver of a n  insolvent corporation against which a usurious 
contract is sought to be enforced. Revisal, see. 1222. 

9. Usury-Contracts-Forfeiture-Penalty-Pleadings-Amendments. 

In  a n  action brought to recover money alleged to be due on a contract 
entered into between the parties, wherein the plea of usury is set up  i n  
t h e  answer and a recovery is sought under our statute of double the  
amount of the interest paid, the recovery sought is in the nature of a 
penalty; and when the facts a re  known or readily obtainable the law 
requires a definite statement in the pleadings as  to the time and amount, 
before allegations in such action a re  held to be sufficient, and such state- 
ment not having been made, on the facts in  this case, no amendment t o  
the pleadings should be allowed. 
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(511) APPEAL from Whedbee, J., at October Term, 1910, of NEW 
HANOVER. 

Action. heard on exce~tions to report of referee. The action was in- 
stituted by plaintiff against defendant corporation i n  behalf of himself 
and all other creditors, on the ground of insolvency, alleging that plain- 
tiff's debt was about $21,000 and a valid lien upon a portion of the assets 
of defendant company. A receiver was duly appointed, and the bulk 
of defendant's assets or a large amount of same have been collected by 
said receiver and are held subject to the orders of the court made in the 
cause. 

Pending the suit, John A. Arringdale intervened and, by petition, 
alleged that he was a creditor of defendant corporation to the amount 
of $6,242.33, with some interest, being a balance due and owing on a 
claim of defendant to the original amount of $7,442.33 and on which 
some payments had been made, and that such claim, to the extent of 
$6,000, evidenced by notes, was a valisd lien on a portion of the assets, 
sufficient to pay the same, and $242.33 was evidenced by open account 
and entitled to share pro rata i n  the distribution of the assets. 

This claim was resisted by plaintiff, Riley Company, and on the 
grounds (1) that i t  was for usurious interest, and void; (2)  that in  
fact and in  truth the claimant, John A. Arringdale, was a partner of 
defendant corporation and, as such, liable for the debts; (3) that, in  
any event, the lien alleged in  favor of the petitioner had been displaced 
by reason of a subsequent agreement and transaction between the claim- 
ant and defendant company, providing for a substituted and later 
lien. That this last had not been registered, and that plaintiff's lien 
had thereby become a prior claim on the assets. 

The receiver also answered, resisting the claim of the petitioner, 
Arringdale, on the grounds (1) that same was usurious and 

(512) void; (2) that, if not, the claimant was a partner, etc. 
The cause was referred to E. S. Martin, Esq., who after hear- 

ing the testimony and arguments of counsel, made a report, in which it 
was held, among other things, that the claim of the petitioner, Arring- 
dale, was a valid claim and a prior lien on a portion of the assets to the 
amount of $6,000, to wit, the notes, with some interest, and that the 
open account was a debt to be paid pro rata with other unsecured and 
general creditors of the corporation. Plaintiff and the receiver filed 
various exceptions to the report and, on the hearing, certain admditional 
findings of facts having been agreed upon by the parties, the court over- 
ruled the exceptions and gave judgment i n  favor of the petitioner, ac- 
cording to the report of the referee. The plaintiff and the receiver, 
having duly excepted, appealed to this Court. 
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Herbert McClamrny for Riley. 
Davis & Davis for appellant Bellarny. 
Iredell Meares and Rountree & Carr for Arringdale. 

HOKE, J., after stating the case: I t  appears, from the very full and 
careful report of the referee, that on 4 February, 1904, the claimant, 
John A. ~ r r i n g d a l e ,  a party of the first part, entered into an agreement 
with S. P. Taylor & Co., a firm composed of S. M. Lloyd, S. P. Taylor, 
and W. T. Sears, as party of the second part, by which Arringdale 
loaned the said firm the sum of $12,000 to be used by them in the pur- 
chase of certain timber lands in  the county of Columbus, N. C., to wit, 
4,000 acres, known as the Flippo lands, and other timber and timbered 
land in that section, the amount purchased to be not leas than 20,000,000 
feet, and the said Arringdale was to have a lien on the lands and timber 
purchased and other property, a mill, machinery, appliances, etc., en- 
gaged in  the work, to secure the said $12,000 and the other sums agreed 
to be paid and obligations assumed under the contract by the parties of 
the second part. That the parties of the second part, pursuant to the 
agreement, soon after bought the Flippo lands, estimated to con- 
tain between 15,000,000 and 16,000,000 feet of timber, but did (513) 
not buy any other standing timber i n  said neighborhood, though 
i t  or its successors "may have bought other logs." 

I n  reference to the repayment of this loan, the contract, clearly con- 
templating that all the timber and logs described in  the contract shall be 
cut and shipped eithes as logs or after they have been sawed into lumber, 
contains the provision that the parties of the second part shall repay 
the $12,000 "without interest," and, i n  addition, shall pay to the party 
of the first part  as much as 50 cents per thousand feet on all logs or lum- 
ber shipped, to an amount not less than 20,000,000 feet, and as to the 
time when these payments shall be made, makes stipulation as follows: 

''(4) Parties of the second part covenant and agree after the expira- 
tion of 90 days from the execution of this agreement to commence to re- 
pay and to pay to the party of the first part the sum of $12,000 ad- 
vanced to them as aforesaid, at  the rate of $2 per thousand feet for all 
the lumber cut and logs shipped, which payments shall not amount to 
less than $500 per month, payable on the 10th day of each month. The 
same is to be credited by the party of the first part to the parties of the 
second part each month as paid. 

"(5) The parties of the second part further covenant and agree that 
after they have repaid to the party of the first part the sum of $12,000 
cash advanced as aforesaid, which $12,000 is not to bear interest, they 
are to pay to the party of the first part 50 cents per thousand for all 
logs shipped by them from the mill, and also 50 cents per thousand feet 
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on every thousand feet of lumber and all kinds cut a t  their mill. These 
payments are to be made on all logs shipped or lumber cut from the 
time of the execution of this agreement, but these payments are not 
to begin to be made until after the original $12,000 has beep repaid as 
aforesaid. And after that has been repaid the parties of the second 
part are to make these payments i n  the same manner as they were to  
repay the original $12,000, to wit, they are to pay $2 per thousand and 
no less than $500 per month on all logs cut, until they have paid to the 

party of the first part a sum equal to 50 cents per thousand feet 
(514) on all logs shipped and 50 cents per thousand feet on all lumber 

cut from the beginning of this contract, after which time parties 
of the second part are to pay to the party of the first part  monthly a 
sum equal to 50 cents per thousand feet upon each thousand feet of lum- 
ber cut during the last month. And i t  is hereby declared to be of the 
essence of this contract and the consideration for the loan of the 
$12,000, that parties of the second part are to purchase all of the timber 
possible in the section of the country hereinbefore named, and to pay 
to the party of the first part the 50 cents per thousand feet on all logs 
shipped and 50 cents per thousand feet on all lumber sawed as afore- 
said: Provided, that the parties of the second part are not to pay 
anything for the lumber cut and used by them in structures to be used 
for the conduct of the business herein referred to." 

And further: 
"(7) Parties of the second part further covenant and agree to and 

with the party of the first p a r t  that if they fail to make any payment, 
or part  payment, as hereinbefore stipulated to be made, or if they fail 
to perform any of the other agreements herein made a t  the time and in  
the manner stipulated, then all of said payments shall become immedi- 
ately due and payable a t  the option of the party of the first part, includ- 
ing any 'and all damages which said party of the first part may suffer 
by reason of the breach of this contract, or any provision thereof; and 
the party of the first part is hereby authorized to forthwith take pos- 
session of all the property of the parties of the second part upon which 
a lien has been given, or is intended by this contract to be given, and 
to sell the same by public auction after due advertisement according to 
law, for the purpose of paying said debts and damages aforesaid." 

That shortly after the execution of this contract, S. P. Taylor retired 
from the firm of S. P. Taylor & Co., receiving the cost price of his 
interest, and the assets of the firm were taken over by W. T. Sears and 
S. M. Llloyd, under the firm name of W. T. Sears & Co., and very soon 
thereafter this firm, with other associates, organized the defendant cor- 
poration, under the name and style of W. T. Sears & Co., Incorporated, 
the firm assets all passing to the defendant corporation. That these 
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changes all took place within the 90 days provided for ill the (515) 
contract for the beginning of the payments, and that any and all 
payments to John A. Arringdale for or on amount of the contract were 
made to him by defendant company, incorporated. 

From the additional facts agreed upon by counsel and embodied in 
the judgment of the court, i t  appeared that under and by virtue of the 
contract and down to and including 26 July, 1906, the defendant cor- 
poration had paid to John A. Arringdale the amount of the loan, $12,000, 
and in addition thereto $2,627.20=$14,627.20. I t  was further made to 
appear, that on 28 May, 1907, John A. Arringdale making claim for 
further amounts due under the contract, said Arringdale and defendant 
corporation had an accounting together and fixed upon the balance due 
at $7,442.33, and thereupon signed the following agreement: 

"Whereas, on 4 February, 1904, S. P. Taylor & Co., executed a certain 
agreement or mortgage to the said party of the second part, whereby they 
were to pay to the said party of the second part certain amounts of money 
per thousand feet of lumber to be cut at Wananish, N. C., and secured 
by a lien upon certain property !described in said agreement; and 
whereas W. T. Sears & Co., a partnership, succeeded to the rights and 
obligations of the said S. P. Taylor & Co., and W. T. Sears & Co., Inc., 
have succeeded to all the rights and obligations of said partnership and 
have assumed this indebtedness, which indebtedness has been fixed by 
agreement at $7,442.33 as the full amount at this time due under the 
said agreement : 

"Now, therefore, for and in consideration of the premises and the 
further consideration of $1 in hand paid,.the said party of the first part 
agrees to execute to the party of the second part certain notes of even 
date herewith in lieu of the said indebtedness, and i t  is further agreed 
that the said contract or mortgage above referred to, of date 4 February, 
1904, shall remain in full force and effect until all the notes executed 
under this agreement are paid in full, and that the same shall be secured 
by the said agreement or mortgage in as full and ample manner 
as the original debt was secured. And i t  is further agreed that (516) 
on failure of the parties of the 6rst part to pay any or all of 
the notes executed under thiis agreement, then the party of the second 
part may proceed to foreclose the lien contained in the agreement of 4 
February, 1904, at any time after default in the payment thereof. And 
i t  is agreed by the party of the second part that when all the notes pro- 
vided for under the terms of this contract are paid in full he will cancel 
said contract and release all lien~s claimed thereunder." Same being 
duly signed by "W. T. Sears & Co., Inc., John A. Arringdale." 

That of this amount $1,200 was paid in money in May, 1907; $243 
was in the form of an open account and the remainder of the claim 
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was evidenced by a number of notes aggregating $6,000 and being the 
notes referred to in  the above agreement and the $same sued on or de- 
manded i n  the  present petition. 

Upon these facts and findings, we are of opinion that the contract 
between these parties by which the money was obtained was usurious, and 
that no further collection may be had thereon. I n  reference to the case 
presented, usury may be said to exist where unlawful interest has been 
knowingly taken, reserved, or stipulated for on a loan of money. I n  
its modern acceptation and in  more comprehensive terms, i t  has been 
very well defined in  the Georgia Code as follows : "Usury is the reserving 
or taking or contracting to reserve and take, either directly or by in- 
direction, a greater sum for the use of money than the lawful interest." 
And our statute on the subject declares, "That this taking, receiving, 
reserving, or charging a greater rate of interest than 6 per cent per an- 
num, either before or after the interest may accrue, when knowingly 
done, shall be a forfeiture of the entire interest . . ." and in effect 
that where a greater rate has been paid, double the amount may be re- 
covered by the party paying the same or his legal representative, or 
such amount may be set up by way of counterclaim, etc. Revisal, 1905, 
sec. 1951. The courts of this country have been very generally insistent 
and alert in the enforcement of these regulations concerning usury, and 
our own Court, in many well-considered decisions conlstruing our statute, 

has established 'the principle expressly stated in the Code of 
(517) Georgia, "That whenever, 'directly or by indireckion,' unlawful 

interest has been knowingly taken or charged, the provisions of 

~ the statute must be applied." .Tayloe v. Parker, 137 N. C., 418; Carter 
v. Im. Co., 122 N.  C., 338; Miller v. Ins. Co., 118 N. C., 612; Gore v. 
Lewis, 109 N.  C., 539; drrington v. Jenkins, 95 N: C., 462. And de- 
cisions without number from other courts could be cited in  approval 
of the principle. Morgan v. Shernmerhorn, 1 Paige, 544; Weaver v. 

I 

Burrett, 110 Iowa, 567; Mattheson v. Shinburg, 94 Wisconsin. 
I n  the contract we are considering, the $12,000 was originally fur- 

nished as a loan <of money. It is so nominated in  the bond, and more 
than once, and the referee properly so finds. I n  our view and by 
correct interpretation the charge stipulated for its use was 50 cents per 
thousand feet on an amount not less than 20,000,000 feet timber, 
whether shipped as logs or lumber, and provision is made for repayment 
of the principal with the stipulated charges within a comparatively 
short time, and by and under any possible interpretation within a rea- 
sonable time from the date of the contract. I n  its practical operation 
and as a matter of fact the lender in very little over two years from the 
time the repayment was to begin, received back his $12,000 and in addi- 
tion $2,627.20; so that, if this was a loan, as the parties termed it, he 
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had already received for this money when these notes now sued on were 
given, the principal sum and nearly twice the amount of interest allowed 
by law. These notes, therefore, being given for an additional amount 
claimed, are based entirely on a usurious consideration, and no recovery 
thereon can be had. Faison v. Grandy, 126 6. C., 827; Ward v. Sugg, 
113 N. C., 489. I t  is earnestly insisted for the petitioner that this is 
not a charge for money lent in the ordinary acceptation of things, but 
only a profit-sharing agreement, and as such not within the purview of 
the usury statute, and we are cited to 1 Paige on Contracts, 755; Ovis 2). 

Cudis, 157 N. Y., 657; Cript v. Barrow, 108 N. Y., 187; Scupps v. 
  raw ford, 123 Mich., 173, and other calses in support of the position. 
As stated in  Paige and as instanced i n  some of the cases cited, 
there are decisions to the effect that in  a general contract of (518) 
partnership an  agreement that one of the partners who advances 
money als capihal shall receive from the proceeds of the business an an- 
nual return in  excess of the legal rate of interest is not necessarily usu- 
rious. I t  has been held, too, that a loan of money for some business en- 
terprise with a provision for sharing profits as a substituie for interest 
and in excess of the lawful rate may not be so. But while these cases 
may be recognized as sound and applied under proper conditions and 
when not a cloak for a usurious transa.ction, the facts do not, in  our 
opinion, bring the present contraot within the principle. This is no 
case where the lender entered into a partnership incurring responsibil- 
i ty for ilts debts and taking the full risks of the venture. Nor is i t  a 
loan of money in which the charge for its use is made dependent on such 
risks. But under the agreement, and wh~ther  the venture or enterprise 
succeeded or failed, there is stipulation for the repayment in  any 
event of the full amount of the money lent and a charge for its use of 
50 cents per thousand on not less than 20,000,000 feet of timber. In  the 
citation from Paige the author further says: "If, however, the amount 
of probable profits is  estimated i n  money and the share the lender is to 
rewive is expressed i n  money and not expressed as a part of the profits 
nor made contingent on the earning of such profits, the transaction is 
usurious." And in  Weaver v. Burrett, supra, Deerner, Judge, delivering 
the opinion, quotes with approval from Chalzcellor Walwortk in  2 Paige, 
p. 269, as follows: "Whenever, by the agreement of the parties, a pre- 
mium or profit beyond the legal rate of interest for a loan or advance 
of money is, either directly or indirectly, secured to the lender, i t  is a 
violation of the statute, unless khe loan or advance is attended with 
some contingent cirlcumstances by which the principal is put in  evident 
hazard. A contingency merely nominal, with little or no hazard to the 
principal of the money loaned or advanced, can not alter the legal effect 
of the transaction. . . . Where there is a negotiation for a loan 
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or advance of money, and the borrower agrees to return the amount 
advanced at all events, i t  is a contract of lending. . . . and 

(519) whatever shape or disguise the transaction may assume, if s 
profit beyond the legal rate of interest is intended to be made 

out of (the necessities or improvidence of the borrower, or otherwise, the 
contract is usurious.'' 

I t  is further contended that the plea of usury is not avaiIable against 
these notes, because under the contract between the claimant and the 
corporation of dahe 28 May, 1907, the same were given as part of the 
purchase price of the property of W. T. Sears & Co., as successors to S. 
P. Taylor & Co. 

I t  is undoubtedly a sound proposition thaat if one buys property and 
agrees to pay or take up a note affected with umry as a part of the 
purchase price, he can not maintain the defense of usury against the note, 
and for the very suflicient reason that as to him the obligation is not 
for the loan of money. Stuckey v. Construction Co., 61 W .  Va., 74, and 
other cases cited, are apt authorities for this position; and in our own 
Court Doster v. English, 152 N.  C., 339, and Y a r b o ~ o  v. Hughes, 139 N. 
C., 204, are in recognition of the principle. But in our opinion no such 
case is presented here. As a conclusion of law, i t  is not a correct inter- 
pretation of the contract of 1907, that the notes given were a part of the 

1 purchase price of the assets of the partnership by the corporation, nor is 
there any evidence in the record that would justify or uphold such a 
finding of fact. Long before this, that is, shortly after the loan of the 
money and before any payments were made on the same, the facts show 

I 

that S. P. Taylor, having retired from .the firm, on receiving the cost 
price of his interest, the partnership of W. T. Sears & Co., composed of 
two of the originla1 parties, was formed anjd the firm, having taken over 
the assets, was soon thereafter incorporated-with others, and took over 
the assets of the last firm and assumed all of its obligations. So far 
as the contract concerning this loan of money was concerned, it was an 
arrangement by which the corpo~ation was substituted as successor to 
the former parties, and %his was done with the knowledge and full 
recognition of the claimant, Arringdale, and any and all payments under 
the original contract have been made by the corporation, and any and all 
transactions concerning i t  have been between the said Arring- 
dale and the company. Accordingly, in reference to this, the (520) 
referee properly finds, among other things: 

"4. That after the execution of the said agreement, date 4 February, 
1904, between John A. Arringdale and the firm of S. P. Taylor & Co., 
the said firm, in consequence of said agreement, purchased or erected a 
mill at Wananish, and soon after the punchase or erection of said mill, 
the firm of W. T. Sears & Co., composed of the said S. M. Lloyd and W. 
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T. Sears, bought the interest of S. P. Taylor, and soon thereafter the  
@aid S. M. Woyd, W. T. Sears, and others organized the corporation 
called W. T. Sears & Co., Incorporated, and all further transactions: 
under said agreement were had between said Arringdale and said firm 
of W. T. Sears & Co. and said corporation." 

The subsequent contract of 1907 was only to embody the results of 
an accounting between the parties by which the amount due under and by 
virtue of the original contract was ascertained, its obligations recognized, 
and its liens preserved. Both the recitals and the body of the contract 
show this to be its purpose and that the accounting was only i n  recogni- 
tion of the position assumed by the parties in  1904 and acted on since. 
A case, then, is presented i n  which, with the consent of all the parties, the  
corporation was substituked as suocessor to the original parties, and, on 
the facts i n  evidence, the usury affecting the original obligation is not 
effaced or removed. I n  29 A. & E. Em., p. 579, the position is 
recognized as follows: "In ascertaining whether a new obligation is a 
novation through a change in  the obligors so as to relieve it of the taint 
of usury inherent in the original indebtedness, the fact that the obligors 
on the new obligation and those on the old one are not the same is not 
conclusive; ]though there is such a change, the new obligation may still 
be merely a renewal of or a substitute for the original usurious indebted- 
ness and so tainted with the original usury." And the case of Holland v. 
Chambem, 22 Ga., 193, cited i n  support of the principle, is not unlike 
the one presented here. 

The claims made that the plea i n  this case is not good for lack of a 
corrupt intent is without force. The corrupt intent spoken of 
in  the decisions is the intentional charging more for money (521). 
lent than the law allows, and, according to our construction, the 
purpose stands clearly revealed on the face of the instrument. Nor 
can the position be maintained that the plea of usury can not be made 
by the receiver because the same is  personal to the debtor. The plea of 
usury is  open to parties and their privies. Webb on Usury, p. 417. 
The theory is that usury is a transaction by which a debtor's estate is 
wrongfully depleted, and ordinarily one having the legal right to protect 
the estate can avail himself of the plea. I n  7 Wait's Actions and De- 
fenses, p. 630, i t  is said: '(The right t~ recover back money paid for  a 
loan, in  excess of legal interest, where that right is allowed, is not limited' 
to the borrower. The injury done by the usurer is to the estate of the 
borrower, and the right to receive back the amount of interest in excess 
of the legal rate passes to the assignee in  bankruptcy," citing Wheelock 
v. Lee, 64 N. Y., 242 ; and to a receiver appointed in  proceedings supple- 
mentary to execution, citing Palen v. Johnston, 46 Bard., 21; and see 
Bank v. Wweham, 49 N. Y., 635; Trust Go. v. Bank, 87 Fed., 143; In 
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re Stern, 144 Fed., 956; Dunford v. Bank, 48 Fed., 271. Our statute 
on the subjeot, Revisal, sec. 1222, would seem to be conclusive: ('Such 
receiver shall have full power to demand, sue for, collect, receive, and 
take into his possession all the goods, chattels, rights, etc., . . . and 
to institute suits for the recovery of any estate, property, damages, or 
demands existing i n  favor of said corporation, &c." While we hold that 
the notes sued on are void because based entirely on a usurious oonsidena- 
tion, we think that on the pleadings the demand by the receiver for double 
the amount of the usurious interest should be disallowed. Both our 
statutes and authoritative interpretations of i t  are to the effect that 
"Usury must be paid i n  money or money's worth before an  action can 
be maintained therefor, and the renewal of a note, given for usury, does 
not amount to such payment." Rushing v. Bivem, 132 N. C., 273. The 
recovery sought here is  in  the nature of a penalty, and this being true, 
when the facts are known or readily obtainable, the law requires definite 

statement as to the time and amount before allegations in  such 
(522) action are held to be sufficient. 22 PI. and Pr., p. 502; Webb 

on Usury, p. 556. While the facts are set forth fully in the 
report, the allegations in  the answer are entirely too general to constitute 
a cause of action, and the facts do not present a case where an amendment 
should be now allowed i n  furtherance of a recovery. There is error, 
and the report and judgment will be reformed to accord with this de- 
cision. 

Error. 
APPEAL BY PLAINTIFP. 

HOKE, J. The Court having held, on the appeal by the receiver in  
this cause, *hat the transaction between the claimant, John A. Arring- 
dale, and defendant corporation was simply that of a loan of money, 
on usurious interest, i t  follows that the appellant's position, that on the 
facts said Arringdale was a partner, is necessarily disallowed, and the 
claim of said petitioner, having been declared void in to to  because based 
upon a usurious consideration, the question raised by appellant as to 
the priority of liens between thr: plaintiff and said Arringdale is no 
longer of moment. For  like reason, i t  is not necessary to consider or 
pass upon the plaintiff's plea, that the contract between the corporation 
and Arringdale was usurious. There is conflict i n  the dacisions as to 
whether and under what circumstances another creditor may, himself, 
plead usury in  protection of the debtor's estate. The weight of authority 
would seem to be against entering such a plea, under ordinary condi- 
tions. 1 Paige on Contracts, sec. 503; Webb on Usury, p. 434. Without 
deciding the question, however, as i t  is no longer involved, and under 
the rulings made on the receiver's appeal, the report and judgment below, 
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sustaining the claim of the petitioner, Arringdale, will be formally re- 
versed, ,and, in  our discretion, the ,costs of the appeal will be taxed 
against the appellant. Rayburn v. Casualty Co., 142 N. C., 376; Re- 
visal, see. 1279. 

Modified. 

Cited: Elks v. Henrby, 160 N.  C., 22; NacRackan v. Bank,  164 N.  
C., 26, 27; Comy v. Hooker: 171 N.  C., 231; Elliott v. Brady, 172 N. C., 
830. 

J. I?. DEPPE, ADMINISTRATOR OF N. R. DEPPE, V. ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 15 March, 1911.) 

1. Railroads-Damages-Fire-Negligence. 
A railroad company is not liable in damages for a fire originating off its 

right of way caused by a spark from its properly equipped locomotive 
properly managed by a competent engineer. 

2. Same-Evidence, Nonexpert-Questions for Jury. 
In an action for damages caused by defendant's passing locomotive 

emitting a spark which destroyed plaintiff's dry-kiln by fire, recovery was 
resisted upon the ground that the locomotive was properly equipped and 
handled, and that the fire originated within the kiln by the overheating 
of the steam pipes, and that heat ascends, and consequently fire would 
break out in the top of the kiln first: Held, the opinion of witnesses was 
incompetent as nonexpert evidence, which was to the effect that the pipes 
could not have caused the fire as stated, it being the very question the 
jury was to decide, and in which they could draw their own inferences 
from the evidence. 

APPEAL from Ward,  J., a t  November Term, 1910, of CRAVEN. 
Action to recover damages for burning a dry-kiln. 
The usual issues were submitted. From a verdict and judgment for 

plaintiff, the defendant appealed. 
The facts are stated i n  the opinion of the Court by Mr. Justice Brown. 

D. L. Ward,  D. E. Hendemon, E. M .  Green, and Rodrnan Guion for 
plaintiff. 

Moore & Dunn for defendant. 

BROWN, J. This cause was before us a t  a former term, upon appeal 
of plaintiff, and a new trial was ordered. I t  now comes before us upon 
appeal of the defendant in a record containing thirty-two assignments 
of error. 

413 
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I t  is unnecessary to consider them all, as in  our opinion a new trial is 
necessary. 

The dry-kiln was not on the right of way of the defendant, and even 
if i t  caught fire from sparks from defendant's locomotive, the 

(524) defendant would not be liable, if the jury should find that the 
locomotive was equipped with a proper spark arrester and 

properly managed by a competent engineer. 
The injury then would be damnum absque in jur ia and one incidental 

to the operation of railroads, which are a public necessity and operated 
fo r  the public good. 

We think his Honor's charge was clear and explicit upon this point, 
and generally free from error; but we think the exceptions of defendant, 
2, 3, 4, and 5, to evidence received by the court, are well taken. These 
are al1,addressed to the admission by the court of opinion evidence as 
to how the fire originated, and each of the questions to which these 
exceptions are noted are similar in  form, and the questions asked and the 
answers thereto, to which the exceptions are directed, are considered to- 
gether. The witnesses were asked substantially if they were able to 
form an opinion satisfacltoq to themselves as to whether or not the steam 
pipes filled with steam running into the dry-kiln set i t  on fire, and 
they were permitted to give their opinions on this vital question. 

The defendant relies on two defenses: (1) That its engine was prop- 
erly equipped with a spark arrester and properly handled, and if the fire 
was caused by a spark from its engine i t  would not be liable; (2) That 
as a matter of fact, the kiln was fired from local causes not connected 
in any way with defendant's engine. 

I n  sumort of this last contention defendant had tvio theories, one of 
L 1 

which was that the kiln probably was burned from overheating by the 
steam pipes; that heat ascends, and consequently the fire would break 
out in the top of the kiln first. 

The very matter upon which the witnesses were permitted to express 
an opinion was essentially a matter for the jury. I t  was their province 
to draw the inferences from facts in evidence, and not the province of 
the witnesses. 

The evidence admitted was not "expert testimony7' in  any sense, as 
the facts are such that one person may as well draw conclusions from 
them as another. Neither can i t  be considered "a short-hand statement 

of a fact7'-a term used by McEelvey and other writers on opinion 
(525) evidence. I t  was nothing more or less than the conclusion of 

a witness drawn from certain facts, which conclusion i t  was ex- 
clusively the province of the jury to draw. 

The general rule is that the opinion of an ordinary witness is inad- 
missible on a question of law, or a question which i t  is for the jury to 
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decide f r o m  the facts, o r  upon  a m a t t e r  requir ing special knowledge o r  
study, o r  upon  a mat te r  of speculation. Lawson o n  E x p e r t  a n d  Opinion 
Ev. ( 2  Ed.) ,  557;  Smith v. Smith, 117 N. C., 326;  Hoffman v. R. R., 
5 1  Mo. App., 274. There  is  nothing to take th i s  case ou t  of t h a t  general  
rule. There  a r e  cases i n  o u r  Reports  where expert a n d  nonexpert opin- 
i o n  evidence h a s  been allowed, bu t  a l l  of t h e m  a r e  easily distinguished 
f r o m  this.  Wilkinson v. Dun,bar, 149 N.  C., 21 ;  Davenport v. R. R., 
148 N. C., 294;  Lz~mber Co. v. R. R., 1 5 1  N. C., 221. 

N e w  trial.  

Cited: X. c., 156  N. C., 5 6 ;  Caton v. Toler, 1 6 0  N.  C., 1 0 7 ;  Watkins 
v. R. R., 1 6 3  N. C., 1 3 2 ;  Locklear v. Paul, ibid., 340;  Kerner v. R. R., 
1 7 0  N. C., 9 7 ;  Noore v. R. R., 173 N. C., 315, 317, 319, 321, 322. 

J. M. SHERROD AKD N. J .  MAYO, ADMINISTRATOX. OF J .  W. SHERROD, V. 

B. B'. DAWSON, SHERIFF OF EDGECOJIRE COUXTY, AND J. C. CRAWFORD, 
SHERIFF OF MA4R~1N COUNTY. 

(!&led 15 March, 1911.) 

1. Counties-Taxation-Conflicting Demands-lnjunction-Parties-Misjoin- 
der-Removal of Causes-Discretion of Court-Procedure. 

This action involves a controversy between two counties as  to which is 
entitled to assess taxes upon the same personal property, consisting of 
solvent credits. The sheriff of one county seized the property in the hands 
of a n  administrator as  that of a deceased resident, and the sheriff of the 
other claims it  a s  that of one of its citizens to whom the deceased is al- 
leged to have duly assigned it  before June 1. The administrator of de- 
ceased and the alleged assignee seek to enjoin the sheriffs of both coun- 
ties from selling the property for taxes, offering to pay into court the 
taxes on the larger amount assessed: Held, (1) the main relief is  tha t  
by injunction, and the injunction should be continued; (2) the pleadings 
relate to  one transaction, and there is no misjoinder of parties; (3)  the 
plaintiffs could elect to sue in either county; (4)  the question of the re- 
moval of the action in effect involved the contest of two counties over a 
fund and within the discretion of the trial judge; (5 )  the right of either 
county to the tax depended upon the place of residence of the true owner, 
a question of fact for the jury under conflicting evidence; (6) the plaiu- 
tiffs should not be required to pay the tax and sue the respective coun- 
ties to recover it back; (7)  the remedy by injunction is the proper one. 
Revisal, se&. 821, 2855. 

2. Taxation-Enforcement-Executors and Administrators-Parties-Pro- 
cedure-Priorities. 

It i s  the duty of a n  executor or administrator to pay the taxes of de- 
ceased out of the trust funds in his hands, and the statute prescribes that  
"such liability may be enforced by a n  action against him in the name of 
the sheriff," Revisal, see. 2862, giving certain priorities prescribed by Re- 
visal, sec. 89. 

415 
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(526) APPEAL from Peebles, J., heard at  chambers, 6 January, 1911. 
This is an action in EDCECOMBE to restrain the defendants from 

selling the property of plaintiffs pending the determination of this action, 
in  which is involved the legality of certain taxes levied by the commis- 
sioners of Edgecombe and Martin counties upon the same personal prop- 
erty, to wit, certain solvent credits. 

The cause was heard by his Honor a t  chambers, who rendered judg- 
ment vacating the restraining order theretofore granted. From his 
judgment plaintiffs appealed. 

B u m  & Spruill for plaintifs. 
H. A. Gilliam for defendant Dawson. 
Harry Slcimer for defendant Crawf ord 

BROWN, J. The facts as presented by the record are that certain notes 
and mortgages, solvent credits, are in the hands of J. P. Bunn, an 
attorney of Rocky Mount, N. C. 

The Board of Commissioners of Martin County entered said personal 
property on the tax lists of that county after the death of Dr. J. W. 
Sherrod, who died intestate in that county on 7 November, 1909, claim- 
ing that said solvent credits were his property and that they had never 

been listed for taxation. I t  is admitted that Dr. J. W. Sherrod 
(527) was a resident of Martin County a t  the time of and for years 

before his death. I t  is admitted that the defendant Crawford has 
advertised certain cotton and lands belonging to said estate, and in the 
hands of N. J. Mayo, administrator, for sale to pay said assessment. The 
tax levied by the commissioners of Martin amounts to $1,690.85. 

The plaintiff John M. Sherrod is the son of Dr. J. W. Sherrod, and 
has been for some years a citizen and resident of the county of Edge- 
cornbe. I t  is alleged, and plaintiffs offered affidavits in  support thereof, 
that this identical property in the hands of J .  P. Bunn was duly trans- 
ferred and assigned prior to 1 June, 1905, by said J .  W. Sherrod to his 
son, John M. Sherrod, who has been a citizen and resident of Edgecombe 
County ever since. 

On the first Monday of April, 1910, after due notice to John M. Sher- 
rod, the Board of Commissioners of Edgecombe County assessed a tax of 
$1,831.18 against this property, claiming that the said solvent credits 
belong to John M. Sherrod, a resident of that county, and-have belonged 
to him since prior to 1 June, 1905. 

The defendant Dawson, Sheriff of Edgecombe County, is endeavoring 
to collect this tax out of the property of the plaintiff John M. Sherrod. 

The plaintiffs ask to be permitted to pay into court the larger sum 
assessed, $1,831.18, to abide the judgment of the court as to which 
county the taxes on said property rightfully belong, and that the defend- 
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ants be enjoined from selling the property of the plaintiff John M. 
Sherrod, or of the estate of J. W. Sherrod. 

The contention that there has been a misjoinder can not be sustained. 
All the averments in  the pleadings relate to one transaction and one 
cause of action, to wit, a permanent injunction to prevent the sale of 
plaintiff's property. Fisher v. Trust CO., 138 N .  C., 224; Ricks v. 
Wilson, 151 N. C., 48. 

All parties in interest are before the court, and its judgment will be 
binding upon them. I f  two separate actions were broughi,, one 
in  Martin and one in  Edgecombe, conflicting verdicts and judg- (528) 
ments may be rendered and the result be that the authorities of 
two counties might levy and collect taxes upon identically the same per- 
sonal property. 

The motion to change the venue and remove the cause to Martin 
County was properly denied. 

The cause could have been properly instituted in either county, and 
the plaintiffs had the right to sue in Edgecombe rather than in Martin, 
where defendant Crawford resides. 

The Superior Court, upon application, may remove the cause to some 
adjoining county for trial of the issues, as this is practically a contest 
between two counties over a certain fund; but that is a matter in  the 
sound discretion of &t court. I t  would seem proper that the cause 
should be determined in  a disinterested county. 

We are of opinion that plaintiffs are entitled to injunctive relief, upon 
paying into court the larger sum claimed by the defendant Dawson on 
behalf of the county of Edgecombe. 

I t  is contended that the plaintiffs should pay the taxes assessed i n  
Martin and Edgecombe counties and sue the counties to recover i t  back. 
This position is untenable. The imposition of the tax by one county 
or the other is clearly illegal. The right to levy the tax depends upon 
who was the true owner of the property a t  the time when the taxes ac- 
crued. Property of this character is subject to taxation only where the 
true owner resides. The legality of either tax can only be determined 
when the residence of the real owner shall be ascertained and fixed by 
the jury. 

An injunction will lie to restrain the collection of taxes and to restrain 
the sale of property under distraint, for three reasons, to wit:  (1) If  
the taxes or any part thereof be assessed for an illegal or unauthorized 
purpose. (2) I f  the tax itself be illegal or invalid. (3) I f  the assess- 
ment of the tax be illegal or invalid. Revisal, sees. 821 and 2855. Pur- 
nell v. Page, 133 N .  C., 125. 

I n  Lumber Co. v. Smith, 146 N.  C., 199, which was an action brought 
to collect taxes on solvent credits, Justice Connor, writing the opin- 
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(529) ion of the Court for an  undivided bench, held that injunction 
is the proper remedy as against delinquent taxes illegally sought 

to be collected. Upon the same point see, also, Armstrong v. Stedman, 
130 N. C., 217; Ins. Co. v. Xtedman, 130 N. C., 221. 

I n  this case the injunctive relief sought is not merely ancillary to the 
principal relief demanded in the action, but is itself a main relief, for, 
assuredly, as to one or the other county, the tax is illegal and invalid. 

I n  Wyatt v. DeHart, 140 N. C., 270, this Court held that i t  i s  the 
general rule that the Court will not dissolve an injunction where the 
main relief demanded in the action is injunctive. 

I n  Purnell v. Page, 133 N.  C., 129, the present Chief Justice spoke 
for the Court in these words: "As to the other point, whether the plain- 
tiff can maintain an injunction against the sale of his property under 
an illegal tax, or must pay the tax under protest and sue to recover i t  
back, i t  is equally well settled that he can pursue either remedy. Range 
Go. v. Carver, 118 N. C., 331; Armstrong v. Stedlman, 130 N. C., 217; 
Brinlcley v. Smith, 130 N.  C., 224, hold that under the language of the 
statute injunctive relief may be invoked by a taxpayer when the tax is 
invalid or illegal." 

I n  respect to the right of the defendant Crawford, as Sheriff of Mar- 
t in County, to levy on the lands and cotton belonging to the estate of 
Dr. Sherrod for the collection of this tax levied and placed upon the lists 
after his death, or even before his death, i t  is to be observed that the 
method of collection of taxes against the estate of a decedent is regu- 
lated by section 2862, Revisal, which makes i t  the duty of the executor 
or administrator to pay the taxes out of the trust funds, and prescribes 
that "such liability may be enforced by an action against him in  the 
name of the sheriff." 

All taxes owing by a decedent are given a certain priority and are 
placed in  class 3 of schedule of debts. Revisal, see. 89. 

These statutes plainly indicate t,hat the ordinary methods of collect- 
ing taxes by a sheriff do not apply to the collection of taxes from a deced- 

ent's estate. 
(530) These plaintiffs, however, do not seek to restrain or delay the col- 

lection of the tax. They admit that the tax is due to one county 
or the other. They only ask to restrain the sale of their property in case 
they pay the largest amount claimed into court to abide the result of the 
action. I t  is but reasonable that their prayer should be granted. 

I t  is therefore decreed that upon payment of the larger sum named 
herein into the office of the Clrrk of the Superior Court of Edgecornbe 
County an  injunction issue against the defendants Dawson and Craw- 
ford, as prayed. 

The costs of this appeal will be taxed against the defendants. 
Reversed. 415 
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J. J. CARSON v. J. R. BUNTING AND SOUTHERN OIL COMPANY. 

(Filed 5 April, 1911.) 

1. Appeal and Error-Issues of Fact-Questions for  Jury. 

I n  the defendant's appeal it  appears that  the jury found for plaintiff 
upon matters of fact properly submitted, and no error is  found. 

2. Contracts-Sale of Fertilizer-Damages t o  Crop-Vendee's Duty-Knowl- 
edge.  

The plaintiff brings his action to recover damages to  his crop arising 
from a breach by defendant of its contract to furnish him with a certain 
quality of cotton-seed meal to be used as  a fertilizer, and acknowledged 
tha t  he discovered the defects in  time to have procured other fertilizer of 
the kind required, which he could have obtained: Held, it was incumbent 
upon plaintiff to avoid any damages arising from defendant's failure to 
properly perform his contract, and he could not recover the damages 
sought in this action. 

3. Penalty Statutes-Violation-Amount-Legislative Discretion. 

The penalty prescribed by Revisal, see. 3956, relating to sales of ferti- 
lizers, is a matter resting within the legislative discretion, and is  pre- 
scribed a s  a punishment to enforce the execution of the law, in addition 
to compensation recoverable for the damages sustained. 

4. Penalty Statutes-Judicial Notice-Pleadings-Proof. 

Section 3956 of the Revisal imposes a penalty for the violation of the 
law by those selling fertilizers, for protection to the farmers in their use, 
and, being a public statute, the courts will take judicial knowledge thereof 
and permit a recovery thereunder, though not specially pleaded, when 
there is allegation and proof that section 3957, relating to the sale of cot- 
ton-seed meal a s  a fertilizer, has been violated. 

5. Same-Cotton-seed Meal. 

When there is allegation and proof that one selling to  the user cotton- 
seed meal a s  a fertilizer has failed to show, by branding on the bags or 
tags attached, the amount of ammonia or nitrogen, or the name of the 
manufacturer, a s  required by Revisal, see. 3957, the penalty prescribed 
by section 3956 is  recoverable, though this section be not pleaded. The 
demand for relief is immaterial, and a judgment should be rendered a s  
justified by the pleadings and proof. 

6. Same-Relief Demanded. 

Upon allegation and proof that defendant has sold plaintiff cotton-seed 
meal to  be used by the latter as fertilizer, without branding c r  tagging 
the bags a s  required by Revisal, see. 3957, tl?e fact that  the plaintiff de- 
mands relief under section 3960 does not prevent his recovery of the pen- 
alty prescribed by section 3956. 

WALKER, J., concurring ; BROWN, J., dissenting. 
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(531) APPEAL by defendants from Ward, J., a t  December Term, 1910, 
of PITT. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justice Clark. 

~ a n l i s  & Blow a d  Hawy SEinner for plaintiff. 
L. I. Moore for defendants. 

CLARK, C. J. The complaint alIeges three causes of action: 
1. For shortage in the quantity and quality of cotton-seed meal pur- 

chased from the defendant. On this issue the plaintiff recovered $150, 
and the defendant appealed. 

2. The second cause of action is for the penalty prescribed in  the 
statute in selling the cotton-seed meal without having branded or tagged 
thereon the data required by the statute. 

3. The third cause of action was for injuries sustained by the 
(532) plaintiff's crop by reason of defendant's failure to deliver the quan- 

tity and quality of cotton-seed meal as set out i n  the first cause of 
action. On the last two causes of action the court instructed the jury to 
answer the issues in  favor of the defendant, and the plaintiff appealed. 

DEFENDANT'S APPEAL. 

I t  was admitted by the defendant, as to the first cause of action, that 
i t  contracted to exchange with the plaintiff cotton-seed meal for fertiliz- 
ing purposes for cotton seed at  the rate of 1,333 1-3 pounds of meal for 
a ton of seed. There was evidence from which the jury found that the 
cotton-seed meal delivered was short in  quantity and quality to the 
amount of $150. This was purely a question of fact, and we find no 
error in the trial, as to the defendant's appeal. 

The third cause of action alleges shortage in the yield of the crop of 
plaintiff caused by the shortage in  the quantity and quality of the 
cotton-seed meal, as alleged and found in  the first cause of action. The 
plaintiff testified that he had ascertained the defective quantity and 
quality of the meal when he used it. His measure of damage is an 
abatement in  the price. This has been allowed him on the first cause of 
action. H e  does not allege that he could not have bought other cotton- 
seed meal to have made good the deficiency. I n  fact, he admits in  his 
evidence that he could have done so. He  is not entitled to consequential 
damages for the resulting shortage in his crop. Knowing the deficiency, 
i t  was incumbent upon the plaintiff to have avoided any damages from 
the failure of the defendant to comply with his contract if he could 
have done so by reasonable and proper effort. 

420 
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The second cause of action is for the recovery of the penalty of $10 
per bag on 196 bags cotton-seed meal sold to plaintiff in violation of the 
provisions of the Revisal in  regard to tagging and branding fertilizers 
and fertilizing material sold to others than manufacturers. 

Revisal, 3957, prescribes: "A11 cotton-seed meal offered for (533) 
sale, unless sold to manufacturers in  manufacturing fertilizers, 
shall have plainly branded, on the bag containing it, or cn a tag attached 
thereto, the following data:  

"1. Cotton-seed meal, with brand. 
"2. Weight of package. 
"3. Ammonia or nitrogen. 
"4. Name and address of manufacturer." 
I t  was alleged in the complaint and shown in the proof that the said 

196 bags were not sold to a manufacturer for use i n  manufacturing fer- 
tilizers, but were sold to the plaintiff, who is a farmer, to be used for 
fertilizing purposes, and neither of said bags had stamped thereon the 
above designated data, and that neither was tagged as required by said 
section, in  that the tags attached thereto did not contain the data re- 
quired in the third and fourth items, to wit: (3) Ammonia or nitrogen. 
(4) Name and address of manufacturer. 

Pell's Revisal, 3965 (Laws 190'7, ch. 670), makes the same require- 
ments with some additions, as to branding "any commercial fertilizer 
or fertilizing material," and  Revisal, 3956, prescribes : "Every merchant, 
trader, manufacturer or agent who shall sell or offer for sale any com- 
mercial fertilizer or fertilizing material without having attached thereto 
such labels, stamps, or tags as are required by law . . . shall be 
liable to a penalty of $10 for each separate bag, barrel, or package sold, 
o r  offered for sale or removed, to be recovered by any person who shall 
sue for the same." 

The evidence is plenary that this cotton-seed meal, 196 bags, was sold 
by the defendant to the plaintiff without compliance with above pro- 
visions of the statute. This statute is an exceedingly important one to 
the farmers of the State to prerent fraud and imposition upon them in 
the sale of fertilizers and fertilizing material. The requirement of 
a penalty for the violation of a statute is a matter which rests i n  the 
discretion of the legislative department, vithout reference to the amount 
of damages sustained. The penalty is for punishment to enforce the 
execution of the law, and is in addition to compensation for the 
damages sustained. Grocery Co. G. R. R., 136 hT. C., 404; (534) 
Walker ?r. R. R., 137 N. C. ,  168. 

The defendant contends, however, that the plaintiff has not brought 
himself within the provisions of the statute, in  that he has asked for 
a penalty under section 3960, alleging failure to attach the tax tags, 
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which showed the receipt of the taxes required by that section, while the 
evidence shows that the tax tags were in  fact attached. 

I n  an action for a penalty, the statute allowing the same, being a pub- 
lic one, need not be pleaded. Currie v. R. R., 135 N. C., 536; Comrs. v. 
Cornrs., 101 N. C., 520. But the facts must be alleged upon which the 
statute authorizes the penalty. Upon the evidence the defendant failed 
to comply with the requirements of Revisal, 3945, 3956, and 3957, and 
i t  is alleged in  the complaint that those sections are'not complied with. 
There was allegata as well as probata. I t  is true that the complaint 
also alleges a failure to affix the tax tags as required by Revisal, 3960 
and i t  was shown that these were in fact affixed. 

I t  is also true that the complaint asked to recover penalties for failure 
to affix the tax tags, Revisal, 3960, but there is both allegation and proof 
of failure to comply with sections 3945, 3956, and 3957. I t  is well settled 
that ''under The Code the demand for relief is immaterial, and the court 
will give any judgment justified by the pleadings and proof." See 
numerous cases cited, Clark's Code (3  Ed.), p. 584, and notes to section 
425; Walker J., Voorhees v. Porter, 134 N.  C., 597; Gillam v. Im. Co., 
121 N.  C., 372. Upon the pleadings and proof the plaintiff is entitled to 
recover upon the second cause of action. 

I n  defendant's appeal, No error; in  plaintiff's appeal, on the second 
cause of action, Error ;  third cause of action, Affirmed. 

f 

WALKER, J., concurring: I concur in  the opinion of the Court as de- 
livered by the Chief Justice, but will add a few observations in regard 
to the form of the complaint and the construction of the statute or sec- 

tions of the Revisal, relating to penalties for not stamping fer- 
(535) tilizers. It is so notorious that cotton-seed meal is a fertilizer 

and an article of commerce, that i t  would seem, a t  least, proper 
for us to take judicial notice of the fact without hesitation, and without 
waiting to be specially informed of the fact. But however this may be, 
the Legislature, in  the section to'which reference has been made, clearly 
recognizes i t  as such, and requires it to be so stamped as to show brand, 
weight, quantity of ammonia or nitrogen, and name and address of man- 
ufacturer. I t  is immaterial whether the stamp is required to show the 
same data as the stamp on other fertilizers, which, for the sake of con- 
venient distinction, may be considered as strictly commercial. That is  
not the question. The statute (Revisal, see. 3957) denominates cotton- 
seed meal a fertilizer, or a t  least as fertilizing material, and subjects it 
to inspection and disclosure of its contents just as other "fertilizers or 
fertilizing material." Stamping was considered just as necessary in the 
one case as in  the other, the idea being to protect the unwary farmer 
against the purahase of spurious articles-to shield him from the imposi- 
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tions and fraudulent practices and devices of the wicked and designing 
manufacturer, for the law will interfere with none but the latter. The 
same reason for branding the one applied equally to the other, as the 
farmer can be defrauded in the sale of meal as well as if i t  were what is 
called commercial or standard fertilizer. The law does not deal so 
much with names as with things. The words "commercial fertilizer" 
are not used in the body of section 3945, but by the Revisers, in the title 
to the subchapter, and the data required by that section to appear on 
the label are the same in form as those which section 3957 provides shall 
be stamped or packages containing cotton-seed meal, except that "phos- 
phoric acid and potash," not being ingredients of the meal, are substi- 
tuted for '(ammonia," which is one of its constituent elements. The 
language of section 3956, imposing the penalty, is general in  its terms, 
and applies to the sale of "commercial fertilizers and fertilizing rnate- 
.Pial," without affixing the proper tags, labels, and stamps to the packages. 
The words "fertilizing material" certainly embrace cotton-seed 
meal, which is itself a fertilizer, if i t  is not within the meaning (536) 
of the term "commercial fertilizer"; but i t  can not well be doubted. 
I think, that it is. Commerce (in its larger sense) comprehends inter- 
course for the purposes of trade in any and all its forms, including the 
transportation, purchase, sale, and exchange of commodities between 
citizens of our country and those of other nations, and between the 
citizens of different States, or i t  may be localized, when i t  consists in 
trade, dealings, or mutual traffic within the limits of a State or between 
individuals in different communities, or even the buying, selling, and ex- 
changing of articles between members of the same community. Black's 
Dict. (1891), p. 225. Webster defines i t  generally as "the exchange or 
buying or selling of commodities," without special regard to its terri- 
torial range or limit. Any commodity which is the subject of this sale, 
exchange, or barter can very properly be called "commercial," if there 
is any magic in  the name or importance to be attached to it. But the 
language of the statutes is quite sufficient to classify cotton-seed meal 
with all other fertilizers in construing them for the purpose of ascer- 
taining the real intention of the Legislature. The buyers are furnished 
precisely the same protection in the purchase of i t  as is done in the case 
of other fertilizers. This being so, it would seem to follow logically, and 
as the clearly expressed purpose of the Legislature, that persons or cor- 
porations selling cotton-seed meal should be subject to the same pains 
and penalties, under section 3956, when violating the provisions for 
labeling or stamping, as dealers in the other kinds of fertilizers described 
in section 3945, which section is expressed almost identically as section 
3957, and at  least substantially so. The language of section 3956 is 
broad enough to include cotton-seed meal within its penalizing provi- 
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sions, and this was evidently the intention of the Legislature, for 
where there is the same reason, there should be the same law. But i t  
suffices to say that section 3956, by its very words, penalizes the sale of 
any fertilizer or fertilizing material which is sold or exchanged for the 

ultimate purpose of being used in  the enrichment of the soil, 
(537) where the bags or packages are not branded as required by sec- 

tions 3945 and 3957. I t  is true that sections 3945 and 3956 are 
taken from the act of 1901, ch. 479, and section 3957 is  a part of the act 
of 1903, ch. 339; but in  this way the section penalizing the general of- 
fense of selling unstamped fertilizers was automatically extended to 
a new case arising and coming within its provisions, which is not un- 
usual. When the law, by the act of 1903, declared that cotton-seed meal 
should be classed with other fertilizers aned that the particular articles 
nronosed to be turned into the channels or arteries o f  commerce should 

A 

carry with them the badge of their purity, or, more properly speaking, 
their genuineness, there is no stretch of construction when we say that 
the then existing provisions of the law intended to safeguard the farmer 
against fraud and deceit in  the sale of such commodities, so essential, 
not only to his, but to the general welfare, should be extended to such 
a case. I f  there is a general law punishing larceny, or deceit which is 
a form of stealing in disguise, should we say that i t  is not applicable to 
an  act which is afterwards made a larceny or a criminal deceit? My 
own mind inclines the other way. We should so construe the law as not 
to disappoint the declared will of the people, when through their repre- 
sentative body-the Legislature-it is clearly expressed, although by 
different enactments. Our law punishes felonies and misdemeanors dif- 
ferently, drawing the dividing line between them; but will it not be 
admitted that as new felonies or misdemeanors are created by statute, 
they are subject to the provisions of existing laws in  regard to their 
punishment? Or if a new offense is created, anrd a penalty had thereto- 
fore been imposed for like offenses, then that the penalty attaches to the 
new unlawful act, if i t  comes within the mischief? I must think so. - 
But all the enactments were revised and compiled in  1905, and they ap- 
pear in the Revisal of that year. I can not better state my view than by 
adopting what I find in one of the best commentaries on the subject, 
1 Lewis Sutherland Statutory Construction (2  Ed.), see. 269: "Revi- 

sion of statutes implies a reExamination of them. The word is 
(538) applied to a restatement of the law in  a corrected or improved 

form. The restatement may be with or without material change. 
A revision is intended to take the place of the law as previously formu- 
lated. By adopting i t  the Legislature say the same thing, in effect, as 
when a particular section is amended by the words 'so as to read as fol- 
lows.' The revision is a substitute; i t  displaces and repeals the former 
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law as i t  stood relating to the subjects within its purview. Whatever of 
the old law is restated in the revision is continued in operation as i t  may 
operate in  the connection in mhich i t  is reenacted. A subsequent statute 
revising the whole subject-matter of a former one, and evidently intended 
as a substitute for it, although i t  contains no express words to that effect, 
must on principles of law, as well as in  reason and conimon sense, operate 
to repeal the former. Bartlett v. Icing, 12 Mass., 545. Where a provi- 
sion is amended by the form, 'to read as follows,' the intention is mani- 
fest to make the provision following a substitute for the old provision 
and to operate exclusively in its place. Does a revision import that i t  
shall displace the last previous form; that i t  i s  evidently intended as 
a substitute for i t ;  that i t  is intended to prescribe the only rule to gov- 
e r n ?  I n  other words, will a revision repeal by implication previous 
statutes on the same subjects, though there be no repugnance? The au- 
thorities seem to answer emphatically, Yes. The reasonable inference 
from a revision is that the Legislature can not be supposeJ to have in- 
tended that there should be two distinct enactments embracing the same 
subject-matter in force at  the same time, and that the new statute, being 
the most recent expression of the legislative will, must be deenied a sub- 
stitute for previous enactments, and the only one which is to be regarded 
as having the force of law." 

The different provisions of a revisal of the lams nzust be construed to- 
gether so as to harmonize them and give effect to each, without regard 
to their consecutiveness, but with special regard to the faclt that they re- 
late to the same subject-matter, and tend to one common end or purpose. 
Lewis' Sutherland Statutes and St. Const., see. 268. "Where two 
statutes in pari materia, originally enacted at  different periods of (539) 
time, are subsequently incorporated in  a revision and reenacted in 
substantially the same laqguage, with the design to accomplish the pur- 
pose they were originally intended to produce, the times when they first 
took effect will be ascertained by the courts, and effect will be given to 
that which wals the latest declaration of the will of the Legislature, if 
they are not harmonious." Ibid., see. 281. But these acts are harmonious, 
for  they have a comnion and general purpose to prevent frauds upon 
the innocent farmer, who, however intelligent and wise he may be, can 
be easily duped and deceived by hidden defects in fertilizers, and thereby 
lose, not only his crop, but all the cost and labor of making it. This is 
the reason for imposing a penalty for  the willful deceit, and it is just and 
right under the circunzstances. An honest farmer should not be made to 
lose the fruit of his sweat and toil by the deliberate fraud of the dishon- 
est rnan~fae tu~er ,  and a State, if i t  permits such a miscarriage of jus- 
tice, fails in  its duty to those under its protection. I t  is a law to pro- 
tect the innocent against the evil designs of those who are milling to take 



I N  THE SUPREME COURT. [I54 

advantage of them, and we should so construe it, without laying any 
particular stress upon the order in  which the sections are placed in the 
Revisal, or the arbitrary division of titles, which should be confined to 
its only purpose-the convenience of reference. 

The complaint is sufficient in substance to permit a recovery for the 
penalties imposed by secttion 3957. I t  states the facts which bring the 
plaintiff's case within section 3957, the violation of which is denounced 
with a penalty by section 3956. The mere fact that the plaintiff asks 
for other relief does not deprive him of that to which the facts he alleges 
entitle him to have. Knight v. Houghtalling, 85 N.  C., 17; Voorhees ' 
v. Porter, 134 N.  C., 591 ; Si lk  Co. v. Spinruing Co., ante, 421 ; Clark's 
Code ( 3  Ed.), see. 233, pp. 200 and 201 and notes. I t  is too late now 
to question the well-settled rule of pleading and procedure. It applies 
to all kinds of actions, even actions for penalties. We are bound to take 

notice of public statutes and their provisions, and to give relief 
(540) in cases in accordance with them. We must also bear in mind 

that the common-law system of pleading, with all its technicalities 
and refinements, has been swept away, at  least so far as its f o r m  and 
fictions are concerned, and we hear cases now upon thew real merits 
and administer rights and award relief accordingly. 

The suggestion that the defendant is indictable and has been indicted 
and convicted for this same offense is without any force, when we know 
that a violation of the other sections for selling unstamped fertilizers is 
a misdemeanor and also subject to a penalty by Revisal, see. 3822; and 
that section, by the way, brings the unlawful sale of all fertilizers re- 
quired to be branded under one and the same condemnation of the law, 
showing that $he Legislature regarded cotton-seed meal as being in the 
same category with all other fertilizers. 

Penal statutes should be construed strictly-this is elementary; but, 
a t  the same time, and with equal reason, they should be constrved sensi- 
bly and reasonably, so as to fulfill the object of the law, and not to defeat 
it. The fact that section 3956  recedes section 3957 does not require us 
to decide that its penal provisions are not, therefore, applicable where 
there has been a violation of section 3957. They are both but parts of 
one compilation of the laws, in, pa& materia, and intended by the Legis- 
lature to be construed together. Section 3822 of the Revisal, making 
i t  a misdemeanor to sell fertilizers or fertilizing material without having 
tags or labels attached thereto as required by law, was a part of chapter 
479 of the Laws of 1901, and we have held at  this term, in  S. v. Cotton Oil 
Co., post, 635, that the fact of the passage of that act before the act of 
1903, ch. 339 (Revisal, sec. 3957), did not take that case out of the pro- 
visions of the former section, and a conviction for selling without labels 
was sustained. Even a cursory reading of that case should convince us 
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that we have already decided the question involved in  this one against the 
present contention of'the defendant. I t  is there said in so many words 
that section 3956 subjects to a penalty any one selling cotton-seed meal 
in  violation of section 3957, and that the penal and pmitive 
clauses of that section apply alike to the sale of all kinds of fer- (541) 
tilizers required to be labeled. The failure to attach the tax tags, 
under section 3960, is subject to a separate penalty, and a penalty for 
the same kind of offense is imposed as well in the case of all other ferti- 
lizers. I t  is a distinct subject of regulation to prevent the State from 
being defrauded of its revenue. Our recollection is that counsel did 
argue that they were not confined to a recovery of that penalty, but that 
plaintiff is entitled to the relief which is fitted to the facts alleged in  his 
complaint; and this, as we have seen, is a correct proposition of law. 

My apology, if one is needed, for a discussion of this subject must be 
found in its great importance to the public, for whose benefit and pro-. 
tection these statutes were passed. 

My conclusion is that the judgment should be modified, as stated in  
the opinion of the Court. 

BROWN, J., dissenting: I concur in khe opinion of the Court except 
as to the second cause of action. As to this I am constrained to dissent. 
This cause of action is set out in  the complaint in  these words: . 

"For a second cause of action the plaintiff, complaining of the 'de- 
fendants, alleges : 

"I. That of the 274 bags of cotton-seed meal sold and delivered to 
the plaintiff, as set out and explained in the plaintiff's first cause of 
action, 196 bags had tags attached thereto, which contained only these 
words, to wit: '1909, Department of Agriculture, Norlth Carolina, 100 
pounds of. Cotton-seed Meal. Charges paid. S. L. Patterson, Commis- 
sioner.' A copy of this on said 196 bags is hereto attached as an exhibit. 

"That section 3957 of the Revisal of 1905 provides: That all cotton- 
seed meal offered for sale, unless sold to manufaoturers for use in manu- 
facturing fertilizers, shall have plainly branded on the bag containing 
it, or on a tag attached thereto the following data: 

('I. Cotton-seed meal, with brand. 
"2. Weight of package. 
"3. Ammonia or nitrogen. 
"4. Name and address of manufacturer. 
"That the said 196 bags were ~ o t  sold to a manufacturer for 

(542) 

use in  manufacturing fertilizers, but were sold to the plaintiff, who is 
a farmer, to be used for fertilizing purposes; that neither of said bags 
had stamped thereon the above designated data, and that neither was 
tagged as required by said section in that the tags attached thereto did 
not contain the data required by the 3d and 4th items, to wit: 

427 
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"3. Ammonia or nitrogen. 
"4. Name and address of manufaoturer. 

"2. That section 3960 of said Revisal provides, among other things: 
"That any person or persons, firm or corporation, who shall sell 

or offer for sale any cotton-seed meal without having the proper tax tag 
attached thereto, shall be liable to a penalty of $10 for each separate 
bag or barrel or other package sold or offered for sale, to be recovered 
by any person who may sue for the same. 

"That plaintiff avers that defendants did actually sell to him 196 bags 
of cotton-w.ed meal withoult having the proper tax tag attached thereto, 
as alleged and set out in the preceding paragraph, and the plaintiff now 
claims and sues for said penalty. 

"Wherefore, plaintiff now demands judgment against the defendants 
for the sum of $1,960 on this cause of action." 

I t  is admitted in the complaint and is proven by all the evidence that 
the tax tags were attached to the 196 bags. 

These tax tags are issued by the Agricultural Department as a method 
of collecting the tax levied by law as an inspection tax. 

The statute, Revisal, 3960, upon which this cause of action is based 
gives the penalty solely for  failure to affix the tax tag, and not for fail- 
ure to stamp the formula on the bag. 

The tax tag is issued by the State when the tax is paid, and as a method 
of collecting the tax. There is no law requiring the formula to be 

printed on it, but that may be stamped on the bag or on a separate 
(543) tag. 

The Court seems to be of opinion that plaintiff can not recover 
the penalty upon the section 3960 sued on and copied in the complaint, 
but may recover i't under section 3956. 

I t  is singular that the astute counsel for plaintiff never made any such 
cIairn either in his brief or argument, but relied solely on the cause of 
action stated in his complaint. 

There are two objections to a recovery of penalties under section 3956 : 
1st. It constitutes a different cause of action from the one sued on, 

and therefore the defendant had no notice of any such claim. To re- 
cover that penalty requires more and different facts to be established. 
There are no pertinent allegations in  the complaint, and a plaintiff 
can not be permitted to sue for one penalty and recover another, simply 
because the different penalties happen to be similar in amount. I t  is 
axiomatic that proof without allegation is as worthless as allegation 
without proof. 

The defendant company has not had an opportunity to make its 
defense under section 3956, as i t  was sued exclusively under section 3960. 

2d. I am of opinion that plaintiff can not recover under section 3956, 
428 
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had he based his cause of action on that section, because i t  is patent that 
this applies exclusively to "conimercial fertilizers" and not to cotton- 
seed meal. 

The General Assembly has divided this legislation under four heads, 
viz. : "comniercial fertilizers" ; "cotton-seed meal" ; "commercial feeding 
stuffs," and "pure food.)' Sections 3945 to 3956 inclusive relate to com- 
mercial fertilizers exclusiaely; sections 3957 to 3961 (a )  to cotton-seed 
meal; sections 3962 to 3968 to comniercial feeding stuffs, and 3969 to 
3978 to pure food. These different articles of manufacture are defined 
and classified in  The Code under the above-named heads, and the regula- 
tions and penalties applicable to each are specified with particularity 
under each title and are separate and distinct from each other. Sec- 
tion 3956 belongs to the commercial fertilizer division and section 3960, 
upon which the plaintiff based his demand, to the cotton-seed meal di- 
vision, which is a food, but may be used in  fertilizing. The data 
required to be stamped upon cotton-seed nieal, when sold for use (544) 
as a fertilizer, is very different from the formula of ingredients 
required to be stamped upon commercial fertilizers. 

I t  is true that this is an important matter to farmers, and therefore 
the General Assembly, while prescribing a penalty for failure to attach 
the tax tag, made i t  a misdemeanor, a crime punishable by fine and im- 
prisonment, to fail to stamp each bag of cotton-seed meal with the in- 
gredients prescribed by the statute. This defendant company has been 
convicted at  this term of this offense and fined for it. I t  is hardly prob- 
able that the General Assembly intended to bdth penalize and punish by 
fine and imprisonment for the same omission. 

The words used in section 3956 are "commercial fertilizer or ferti- 
lizing material," and the analysis required to be attached thereto is pre- 
scribed in section 3945 and has no relation to cotton-seed meal, as a very 
cursory reading of the statute mill disclose, for i t  is a very different 
formula. Section 3956 gives the penalties for failing to attach to corn- 
mercial fertilizers the analysis required to be placed on them by section 
3945, and has no application to cotton-seed meal. 

For  these reasons I think the plaintiff is not entitled to recover the 
penalties sued for, and that the judgment of his Honor, Judge Ward, is 
correct. 

Cited: S. c., 156 N. C., 29;  Fertilizer Works 2). McLawhorn, 158 
N.  C., 276; Ober v. liatzenstein, 160 N. C., 441 ; Johnson v. Carson, 161 
N. C., 373; Tomlinson v. Morgan, 166 N.  C., 562; Guano Go. v. Live 
Stock Co., 168 N.  C., 450; Carter v. NcGilZ, ib., 511. 
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ISAAC BROWN v. D. W. HOBBS. 

(Filed 5 April, 1911.) 

~bd~ments-payments-~otions to Enter  Satisfaction-Lands-Parol Con- 
tracts-Statute of  Frauds. 

Upon a motion to enter satisfaction of a judgment under Revisal, see. 
579, a defendant may not set up his parol executory agreement to convey 
lands to plaintiff for that purpose, such not being in the purview of the 
statute and not enforcible by him under the statute of frauds. 

CLARK, C. J., and I~TALKER, J., concurring; RROWX, J., concurring in the con- 
curring opinion of WALKER, J. 

(545) APPEAL by defendant from Whedbee,  J., a t  August Term, 
1910, of DUPLIN. 

This is a motion by defendant, under section 579 of the Revisal, to 
enter satisfaction of a judgment rendered in  favor of the plaintiff a t  
August Term, 1907, of the Superior Court of Duplin County. 

The defendant offered affidavits to prove that on 13 April, 1908, he 
sold to the plaintiff a lot in  Warsaw, at  the price of $1,600, on condition 
that said judgment should be satisfied as a part  of the purchase price; 
that he had tendered a deed to the plaintiff pursuant to the contract of 
sale, which the plaintiff refused to accept. 

The plaintiff admitted that he had entered into a contract of purchase, 
alleged that the same was in parol, and contended that the deed tendered 
Idid not embrace all the land in  the contract. 

I t  was admitted that the contract was in  parol and that the plaintiff 
contended that the deed tendered was not i n  accordance with the agree- 
ment. 

His  Honor dismissed the motion, and the defendant excepted and 
appealed. 

P. R. Cooper for p la in t i f .  . 

Stevens,  Beasley & W e e k s  for defendant.  

ALLEN, J. This seems to be an ingenious effort upon the part of 
counsel for defendant to enforce a parol contract in  regard to land. The 
section of the Revisal (579) under which the motion is made was in- 
tended to give the judgment debtor a speedy and inexpensive remedy 
when he had made payments which the creditor refused to enter on the 
judgment. The procedure under the motion is clearly stated in the 
statute. 

We do not think i t  was intended to embrace a controversy like this, 
growing out of an independent contract, which may be the subject of 
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another action. The statute says the remedy by motion may be had 
"when any payment has been made on any judgment." 

The defendant has paid nothing. On his own showing, he has (546) 
entered into an entire contract, void under the statute of frauds, 
and the plaintiff claims that he is not willing to perform this. 

We agree with his Honor that these controversies can not be settled in  
this motion. 

Affirmed. 

CLARK, C. J., concurring: The statute of frauds, Revisal, 916, makes 
void, not the promise to pay, but only "the contract to sell or convey" 
realty, when not in  writing. The construction that the defendant only 
can plead the statute makes its application depend upon the accident of 
the position of the parties to the action. The more reasonable construc- 
tion is that the "party to be charged" means "the party sought to be 
charged" with the conveyance of realty. 

I n  29 A. & E. Enc. (2  Ed.), 808, i t  is saild, citing many authorities: 
"The vendee in a par01 contract for the sale of land can not set up the 
statute where the vendor is ready and willing to perform and seeks to 
recover the purchase money." To the same effect are Holland v. Hoyt, 
14 Mich., 238; Burke v. Wilbur, 42 Mich., 328, which hold that the 
statute of frauds "does not require the agreement of a vendee to pay 
the purchase money to be in  writing." To the same tenor, Washingtom 
Glass Co. v. Masbaugh, 19 Ind. App., 105; Taylor v. Russell, 119 N.  C., 
30; Hal-ty v. Harris, 120 N. C., 410; McNeill v. Fuller, 121 N. C., 213; 
Bank v. Loughran, 126 N.  C., 818 ; Rogers v. Lumber Co., ante, 108, and 
many other cases in  this and other courts. There are authorities to the 
contrary. The point is an open one, and i t  may be well to settle i t  by 
amendment of the statute. I t  does not arise for decision in  this case. 

I t  would seem clear upon the reason of the thing that as a verbal 
contract for the payment of money is good and enforcible when given for 
all other considerations, there is no cause to construe the statute of frauds 
to make i t  invalid when the consideration is realty. The mischief in- 
tended to be remedied by the statute of frauds is solely the obtaining an 
interest in land under a verbal conveyance or contract, and i t  
was intended as a protection to the vendor only. There is no (547) 
protection needed b j  the purchaser more than by any one else 
who gives his verbal promise, upon a consideration proven or 'admitted, 
to pay money. 

WALKER, J., concurring: I assent to the affirmance of the judgment 
in  this case, for the reasons stated in  the opinion of the Court, one of 
which reasons is that the contract for the sale of the land is not enforci- 
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ble against the plaintiff, who is  protected by the statute of frauds. H e  
denies the contract as set out by the defendant, and the statute, therefore, 
is sufficiently pleaded (Bonham v. Craig, 80 N. C., 224) ; but, in addi- 
tion to the denial, he specially pleads the statute. I f  the plaintiff had 
executed ko the defendant a deed for the land, and all of the judgments 
against the 'defendant had been paid, except the sun1 of $492.66, which 
by the agreement of the parties, if admitted, was to be applied in satis- 
faction of the judgment, a different question from that presented in the 
record might be raised, and perhaps, as the contract would be p ~ o  tanto 
executed by a delivery of the deed, the plaintiff could not keep the land 
by claiming under the deed, and avail himself of the skatute, in  order to 
escape performance of his part of the contract to pay the balance of the 
purchase money or apply i t  to the satisfaction of the judgment. I t  might 
well be contended then, that by retaining the deed as his own, he would 
thereby affirm the contract and become liable for the purchase money. 
Smi th  v. Arthur, 110 N.  C., 401; Rice v. Garter, 33 N.  C., 298 ; Ckoate 
v. Wright ,  113 N. C., 289; Drake v. Howell, 133 N.  C., 168. The statute 
was enacted to prevent frauds and not to  encourage them. But I need 
not stop to inquire how such facts, if they existed, would affect the 
rights or remedy of the defendant (who is the actor in this case, the 
plaintiff, alleged vendor, being the party to be charged), for the contract 
relied on by the former is purely executory in its terms. Neither party 
has performed his part of it, if i t  ever was made. I n  this state of the 
facts, the plaintiff can successfully resist the motion of the defendant 

under the statute. H e  occupies the right position in  the proceed- 
(548) ing, for  the defendant seeks to "charge him," or, in  other words, 

to enforce a performance of the contrack by him. With respect 
to the plea of the statute of frauds, there is no right or '(wrong end of 
the contract." It might be proper to say that a party is a t  the "wrong 
end" of the suit to plead the statute, for if he were not the defendant, 
or the parky against whom it is sought to enforce the contract, whether 
plaintiff or defendant, vendor or vendee, he might, in  a general sense, be 
said to occupy the wrong position in the case for that purpose. Judge 
Pearson crystallized the true doctrine when he said in Rice v. Carter, 33 
N. C.. 298 : "The obiect of the statute was to secure rthe defendant." He. 
of course, referred not only to a party whose nominal position on the 
record is that of a defendant, but to one whose real and substantial posi- 
tion is such, as being the party sought to be charged by an enforcement 
of his part of the contract. This Court dealt with the very question i n  
Hall v. Misenheimer, 131 N.  C., 184, and i t  is just as well to reproduce 
what was then said as to restate the doctrine. I t  is an i m ~ o r t a n t  one 
in  pleading and practice, as well as in  its direct application upon the 
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rights of parties with respect to their contracts -which fall within the 
provisions of the statute. I t  was said in that case: 

'(But we think there is a serious obstacle in  the way of plaintiff's re- 
covery. The statute expressly requires a contract to sell land, or some 
note or memorandum thereof, to be put in writing and signed by the 
party to be charged therewith or by his lawfully authorized agent. The 
Code, see. 1554. I n  order, therefore, to charge a party upon such 
a contract, i t  must appear that there is a writing containing expressly or 
by implication all the material terms of the alleged agreement, which 
has been signed by the party to be charged, or by his agent lawfully 
authorized thereto. Qwathmey 9. Cuson, 74 N .  C., 5 (21 Am. Rep., 
481)) especially at page 10, where Rodman, J., states the rule. Niller 
v. Irv in ,  18 N .  C., 104; Nizell ?;. Burnstt, 49 K. C., 249, 69 Am. Dec. 
744; Rice 1;. Carter, 33 N. C., 298; Senves  v. Xiaing Co., 90 N. C., 412; 
Mayer c. Andrian, 77 S. C., 83. Many other cases could be cited 
from our Reports in  support of the rule, but those we have al- (549) 
ready mentianed will suffice to show what is the principle, and 
how-it has been applied. I n  commenting on the policy-of the statute, 
so fa r  as i t  affects the vendee, and answering a suggestion that the statute 
applies only to the vendor, who alone conaeys the land or any interest 
therein, Ruf in ,  C. J., for the Court, in Ximms v. Killian, 34 N.  C., 252, 
says: 'The danger seems to be as great that a purchase at an exorbitant 
price may by peijury be imposed on one who did not contract for it, as 
that by similar means a feigned contract of sale should be established 
against the o rner  of the land. Hence, the act in terms avoids entirely 
every contract of which the sale of land is the subject, in respect of 
a party-that is, either party-who does not charge himself by his signa- 
ture to it after it has been reduced to writing.' So in a case where " 
a stipulation that the vendee would open a street, which constituted a 
part  of the price to be paid for the land, was not stated in the writing, 
i t  was held by this Court that the vendor could not recover for a breach 
of the stipulation, because, being a part of the price, it was also a part 
of the agreement, and was not evidenced by a writing which had been 
signed by the defendant. Hall 1;. Fisher, 126 N. C., 205; Ide v. Stan- 
ton, 15 Vt., 685, 40 Am. Dec., 698. The fact that the defendant in  this 
case paid $5  on the purchase money and took possession of the land, does 
not change the result. The doctrine of part performance is not now rec- 
oanized bv this Court. 
u 

"The party to be charged upon a contract, within the meaning of the 
statute, is the defendant in the action, or the party against whom it is 
sought to enforce the obligation of the contract. It is not the vendor, 
unless he occupies upon the record the position of the party who is called 
upon to perform his contract. . . . Anything said in Taylor v. Rus- 



I N  THE SUPREME COURT. [l54 

sell, 119 N.  C., 30, in conflict with this view of the statute can not, we 
think, be sustained. Green v. R. R., supra, which is cited in  Taylor v. 
Russell, does not support the proposition that the vendee is not protected 

by the statute. I n  that case the plaintiff, who was the vendee, 
(550) sucd the defendant, who m7as the vendor, to recover the value of 

the wood which he agreed to give for the land a t  a stipulated 
price. The Court held merely that as the plaintiff had sued on the con- 
tract and the defendant had waived the statute, he was bound by its 
terms and must recover, if at all, not the value of the wood, but the price 
agreed upon. H e  could not in such case repudiate l;s contract, when de- 
fendant was willing to perform it. I n  support of this ruling, the Court 
cited Nizell v. Burnett, supra, which case directly sustains the doctrine 
as we have stated it. The defendant, therefore, can avail himself of the 
statute as the party to be charged." 

We cite in  support of the principle as thus stated, the following cases: 
Mixell v. Burnett, 49 N. C., 249; Love v. Welch, 97 N.  C., 200; Green 
v. R. R., 77 N.  C., 95; Love v. Atkinson, 131 N.  C., 544. .The case last 
cited, decided some time after Taylor 9:. Russell, is directly in point, and 
the full purport of the case is thus stated in the syllabus: "The vendor 
who signs a contract for the sale of.land can not enforce payment of the 
purchase money by the vendee, if he has not signed the contract, though 
the vendee has paid a part of the purchase money and has been put in 
possession." I n  Davis v. Hartin, 146 S. C., 281, Justice Brown said: 
"The fact that the plaintiffs did not sign the contract will not avail de- 
fendants. I t  was duly executed, delivered, and registered, and is bind- 
ing on the party to be charged. The plaintiffs are not the parties to be 
charged, within the meaning of the statute of frauds. They stand by 
their contract to pay, and seek to charge the defendants with its per- 
formance." I n  Bank 11. Loughran, 126 N. C., 814, the vendee had exe- 
cuted notes for the purchase money, and the action was brought to re- 
cover the amount of the notes. He  could not, of course, plead the statute 
to defeat his own written and signed promise to pay money. McYeill 
v. Fuller, 121 N.  C., 209, was like Bank 21. Loughran, supra-an action 
on notes given for the purchase money of land. I t  is true that Justice 
Pyches, who wrote the opinion in Taylor 1.. Russell, uses this expression, 

"But if there was no bond, the defendants are at the wrong end 
(551) of the contract to plead or take advantage of the statute of 

frauds"; but this was a dictum, and a clear inadvertence, as it is 
opposed by all the best considered cases on the subject. Nor does Harty 
v. Harris, 120 N.  C., 410, apply. The point was not made in  the case. 
The present Chief Justice well says, a t  the conclusion of the opinion: 
"The statute of frauds cuts no figure. I t  is not pleaded, nor is the con- 
tract of leasing denied. On tile contrary, the party who might plead the 

434 
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statute avers and is relying on the contract. The only controversy is as 
to its terms and legal effect. Taylor v. Russell, 119 N. C., 30. Besides, 
if the lease were void under the statute of frauds, the lessors could only 
recover for the time the premises were occupied. The Code, see. 1746." 
That is in harmony with Smith v. Arthur, Hall v. Misenkeimer, and 
the other cases; but all of the cases cited, except Taylor v. Russdl and 
McZVeill v. Fuller, in  which dicta to the contrary will be found, are fa r  
from even intimating that there is a "wrong end of the contract," and 
that the party who is unfortunate to be a t  that end is not in  the pro- 
tection of the statute. Rogers v. Lumber Co., ante, 108, did not present 
the question now being considered, as will appear from the following 
extract: "It has been suggested that said promise mas void because i t  was 
an  agreement in regard to an interest in land, and should have been in 
writing. Revisal, 1905, see. 976. But this was an executed and not an 
executory contract to convey an interest in land. That had already been 
done in the written contract. Besides, this is not pleaded. This was 
a stipulation to assume the payment of a certain sum of money." I t  is 
true that Taylor v. R z ~ ~ s e l l  is cited in  that case, and with reference to it 
the following is said: "That case cites Green 21. R. R., 77 K. C., 95, and 
other cases which hold that the promisor to pay money 'is at  the wrong 
end of the contract' to object that the agreement is not in  writing. This 
has been cited and affirmed in Harty v .  Harris, 128 N .  C., 410; McNeill 
a. Fuller, 121 N.  C., 213; Bank v. Loughran, 126 N. C., 818; Davis v. 
Martin, 146 N.  C., 281." 

This may serve to explain what was meant in Taylor v. Russell 
by the words: "He is at  the wrong end of the contract to do this" (552) 
-that is, to plead the statute of frauds. I n  Taylor v. Russell 
the action was between two partners who had agreed upon terms of settle- 
ment of their affairs, one of which mas that the plaintiff should convey 
to defendant one-half interest in a mill site and improvements, the de- 
fendant having received a large part of the assets of the concern. Plain- 
tiff asked for an account. I t  was held that in equity the agreement, s~ 
f a r  as i t  related to the mill site, would be deemed as executed, and the 
title to one-half thereof as vested in  the defendant. "If the plaintiff 
is ready and willing to convey, as he alleges he is, equity will consider 
that which should be done as done, and the defendant, in equity, a joint 
owner of this property." This brought the case within the ruling in  
Smith  v. Arthur, supra, as the contract was treated, whether rightly or 
wrongly, as executed. By what was said in regard to the ('wrong end 
of the contract" was meant, perhaps, that as the defendant had received 
his share, he could not plead the statute so as to prevent the plaintiff 
from complying with his part of the contract by executing the deed as 
evidence of the defendant's title to the land. I f  it meant any more than 
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that, it is not in alignment with the well-settled doctrine of the courts. 
The promise in Rogers v. L u m b e r  Co., supra, was an original one-not 
a promise to answer for the debt of another-and the statute did not 
apply in any view of the facts. We have seen that Green a. R. R., 
H a r t y  v. I l n m i s ,  Davis e. Xarti?z, and other cases cited do not decide 
that the application of the statute is to be determined by the relative 
position of the party who pleads it, in the contract, whether at one "end" 
or the other, but his position on the record, as nominally or substantially 
a defendant or "the party to be charged." The decision in  Rogers 1,.  

Lumber C o ,  did not turn upon the position of the parties with reference 
to the contract, but upon the conceded fact that the promise attempted to 
be enforced was an original one and not one to answer for the debt of 
another, and neither party could rely on the statute to defeat the other. 

I t  is clear that a mere "promisor to pay money" for a good con- 
(553) sideration moving directly to him from the party to whom the 

promise is made, is not in a position to plead the statute of frauds, 
for he is not within either its letter or spirit. 

The uiew herein taken of the statute is supported not only by our own 
decisions, but by those in other jurisdictions. The rule is stated, as 
I understand it.to be, in 20 Cyc., at page 272, ~ ~ i t h  a copious reference 
in  the notes to the authorities, as follows: "A party not signing the 
memorandum ob~iouslp can not be charged on the contract; but in Eng- 
land, and generally in the United States, the only signature made neces- 
sary by the statute is that of the party against whom the contract is 
sought to be enforced. . . . I n  reference to contracts for the sale of 
land it is generally held, as in other agreements within the statute of 
frauds, that the party not signing the memorandum is not bound; but 
that the only signature required is that of the party against whom the 
contract is sought to be enforced." I n  M o r i n  v. Martz ,  13 Minn., 191, 
it is said: "It mill also appear from the authorities cited, that the lan- 
guage, 'who is to be charged by it,' is held equivalent to the language, 
'who is to be cbarged by i t  in the suit,' or 'against whom it is sought to 
be enforced.' . . . I t  would seem that by a strong and united current 
of authority the signification of the words 'parties to be charged there- 
with.' or of words eauiralent in the statute of frauds, has been settled 
by adjudication reaching over a very long period of time." I n  the lead- 
ing case of Laytlzoarp v. B r y a n t ,  29 Eng. C. L., 469 (7 Ring. N. C., 35), 
the rendee only had signed the memorandum upon which the 
suit was brought against him, and he was held to be bound as the party , 
to be charged. Chief Just ice  Tindal, referring to the words of the 
statute. unless the contract or some memorandum thereof shall be in  1 
writing and signed by the party charged therewith, inquired, "By what 
party 2" He answered his own question thus: "By the party to be charged 

436 
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therewith-the defendant in the action." H e  then added that, "The 
object of the statute was to secure the defendant's signature, and the 
whole purpose of the Legislature is answered when we put this 
construction on the statute. When the party who has signed is (554) 
the one to be charged, he can not be subject to any fraud." I n  
this respect the English statute and ours are worded alike. I n  1 Reed 
on Statute of Frauds, vol. 1, see. 359, and p. 578, it is said: "Whether 
he be vendor or vendee is immaterial; the vendee, if defendant, must 
sign, and the vendor, if defendant, must sign. The vendee, if plaintiff, 
does not haae to sign." The cases on this point-are numerous and uni- 
form in holding according to the rule I have stated: X a r t i n  v. Xi tche l l ,  
2 .  Jac. & W., a t  p. 426; Se ton  c. Slade, 7 Vesey Ch., 265-275; Sezobz/ 
v. Rogers, 40 Ind., 9 ; Dressel v. Jordan,  104 Mass., 412 ; Justice v .  Lung,  
42 N .  Y., 493-501; Ives  v .  Hazard,  67 Am. Dec. (4  R. I., 14)) 500; 
Black  w. Crowiher, 74 Mo. App., 480; Houghwont  1;. Boisanbin, 18 N. J .  
Eq., 315; Bowers v. W h i t n e y ,  88 Minn., 168; Appeal  of iVcFarson, 11 
P a .  St., 503; Raphael v .  Hur tman,  87 Ill. App., 634; FIoclson v. Carter, 
3 Pinney (Wis.), 212. An instructive case is Marqueze u. CaldwelZ, 48 
Miss., 23, in  which the Court reviews the authorities, and says, at p. 31: 
4' The statute exacts that the contract or agreement, or some note or 
memorandum thereof, shalI be signed by the person to be charged. I t  is 
said by Sugden on Vendors, p. 99, 'that he who signs will be bound, al- 
though the other party did not sign.' I f  the suit be against the party 
who signs, the statute is satisfied, for he is the party charged. This 
author states that this view of the statute has been sustained by the au- 
thority of Lor& Keepers N o r t h  and W r i g h t ,  Lord Hardwicke,  Ch .  Bar.  
S m i t h ,  Lords Eldon ,  Thur low,  and S i y  W i l l i a m  Grant .  Browne in  his 
Treatise on the Statute, p. 385, says: 'It is now uniformly held that the 
signature of the defendant in the suit, alone, or the party who is to be 
charged upon the agreement, is sufficient.' . . . Clzancellor K e n t ,  in  
Cluson v. Bai ley,  14 Johns., 484, after a very thorough review of the 
English cases, came to the conclusion that 'The point is too well settled 
to be now questioned.' " I n  H o h o n  v. Carter, supra, the clear result of 
the cases is thus expressed: "It required the memorandum to be 'signed 
by the parties to be charged by such contract.' And yet this language 
has been construed as not requiring the signature of the parties to 
be charged with the contract, but as requiring simply the signa- ( 5 5 5 )  
ture of the pal t y  to be charged by the suit. And this colistruetion 
has been established, in spite of the earnest protest of Lord Redesdale, 
through a series of adjudications, both at  lam and in  equity, in England 
and in  this country, by a weight of authority quite beyond the limits of 
questioning, and almost above the reach of criticism. See, for a review 
of these authorities, Clason v. Bailey, 14 Johns., 484." Equally posi- 
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tive and strong is the language of the Court in Justice v.  Lang, supra: 
"The end and object of the statute are obtained by written proof of the 
obligation of the defendant; he is the party to be charged with a lia- 
bility dependent on and resulting from the evidence, and he is intended 
to be protected against the dangers of false oral testimony. To say that 
the plaintiff or the party seeking to enforce a contract is himself a party 
to be charged therewith is a pelversion of language." And in flewby 
v.  Rogers, supra, the rule is thus tersely stated : "When the statute speaks 
of the 'party to be charged,' it must be understood to mean the defendant 
to the action. The note or memorandum must be signed by him, but 
need not be signed by the plaintiff." Siy  Thomas Plurner, Master of the 
Rolls, in  &fartin v.  Mitchell, supra, said that "The word 'charge' evi- 
dently means charged in  the action. When you file a bill, you attempt 
to charge the defendant; and if he has signed the agreement, it is signed 
by the party to be charged, and i t  seems to follow that he can not take 
advantage of the statute." See, also, Williams v. Robinson, 73 Me., 194; 
Improvcrr~ent Co. v.  Guthrie, 116 N.  C., 381; Poust v. Sho fner ,  62 N.  
C., 242. Davis v.  Yekton, 127 N.  C., 348, is very much in  point. Qen- 
dor had signed memorandum to convey land to vendee, who, in his 
turn, had verbally promised to pay $400 for it. Suit was brought by 
vendor for specific performance and defendant (vendee) pleaded the 
statute of frauds. The court refused to permit the introduction of par01 
evidence to show the defendant's promise to pay the purchase money, 
and charged that the plea of the statute was good and plaintiff could 
not recover. This Court held that the charge mas correct, and affirmed 

the judgment, citing Rice v. Carter, 33 N. C., 298; Wadle v.  ,Veto 
(556) Bern, 77 N. C., 460, and Gwathmey v.  Cason, 74 N. C., 5, as con- 

trolling authorities which sustained the ruling. 
The following authority, 29 A. & E. Enc. (2  Ed.), 808, and 

the cases cited in  note 6, viz., Holland v. Hoyt ,  14 Mich., 238; Burke v. 
Wilber, 42 Mich., 327; Washington Glass Go. v. Masbaugh, 19 Ind. 
App., 105, will be found, upon careful examination, to be based upon 
statutes worded differently from ours, and, besides, the decisions were 
made upon executed contracts, and i t  appears, too, that the vendees had 
either given notes for the purchase money or  signed a memorandum. 

My conclusion is that the statute of frauds, which mas relied on by 
the plaintiff in  this case, defeated the defendant's recovery, apart from 
the other reason assigned by the Court. 

JUSTICE BROWN concurs in opinion of JUSTICE WALKER. 

Cited: Wellman v. Born,  157 N.  C., 173 ; Rateman v. Hopkins, ibid., 
473; Poe v. Smith ,  172 N. C., 73. 
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FLORENCE V. DOWDY v. J. T. DOWDY. 

(Filed 5 April, 1911.) 

1. Appeal and Error-Verdict Set Aside-Discretion-Reason Given. 
Whatever may hare been the reason given by the trial judge in setting 

aside a verdict, no appeal will lie when i t  actually appears that  he had 
set i t  aside a s  a matter within his discretion. 

2. Appeal and Error-Appeal Dismissed-Decision-Supreme Court's Discre- 
tion. 

Though an appeal be dismissed by the Supreme Court' a s  premature, 
the Court may, in its discretion, consider the questions presented. 

3. Divorce a Mensa-Abandonment-Cruel Treatment. 
Abandonment by the husband of his wife in  a n  action by the latter for 

divorce may be proved by such acts of the husband a s  amount to  cruel 
treatment sufficient to compel her to  leave home. 

4. Same-Wife's Conduct-Burden of Proof. 
The wife in showing abandonment, by her husband's conduct in com- 

pelling her to  leave home, in  her action for divorce must also show that  his 
cruel conduct was unwarrantable, and not the proximate cause of ,her 
own acts done a t  the time. 

5. Divorce a Mensa-Issues-Misconstruction-Wife's Conduct. 
In  this action for divorce issues were submitted upon the question of 

the husband's abandonment and that of the indignities to the wife's per- 
son such a s  would render her condition intolerable, etc.: Held, a third 
issue, "Was the plaintiff a dutiful wife and without blame on her part?" 
was too broad, and open to misconstruction. 

ALLEN J., did not sit on the hearing of this case. 

APPEAL f rom W. R. Allen,  J., a t  August  Term, 1910, of (557) 
CHATHAM. 

Action f o r  divorce f r o m  bed a n d  board. These issues were submitted 
without  objection : 

1. Did t h e  defendant abandon the  plaintiff, a s  alleged? Answer :  Yes. 
2. Did t h e  defendant  offer such indignities to  the  person of t h e  plain- 

tiff as  to  render  h e r  condition intolerable a n d  h e r  l i fe  burdensome? 
Answer :  Yes. 

3. I f  so, was the  plaintiff a dut i ful  wife  and  without blame o n  h e r  
p a r t ?  Answer:  No.  

T h e  plaintiff tendered judgment  upon these issues a n d  findings, which 
t h e  court declined to sign. Plaintiff excepted a n d  appealed. 

ITayes d2 B y n u r n  for plaintiff. 
H. A. L o n d o n  & Son for defendant .  
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BROWN, J. The record states that the court declined judgment 
for plaintiff upon the ground that the plaintiff mas not entitled thereto 
upon the findings to the issues. His Honor then set aside the verdict 
in  the exercise of his discretion, but would not have done so if he had 
not been of opinion that the plaintiff was not entitled to judgment on 
the verdict. 

The action of his Honor in  setting aside the verdict in his dis- 
(558) cretion and ordering a new trial is not affected by the reasoii given 

for it. Had he disnlissed the action, holding that upon the issues 
plaintiff could not recover, an appeal would lie. But as no judgment was 
rendered, no appeal can be entertained. Clark's Code (3  Ed.),  see. 543, 
and cases cited; Taylor zl. Bostic, 93 N.  C., 415. 

While the appeal must be dismissed as premature, in the exercise of 
our discretion, we will coiisider the question presented. S. v. Wylcle,  110 
N. C., 502; 11Iillirzg Co. v .  Pinlay, 110 N.  C., 411. 

The complaint sets up various acts of cruelty and barbarity covering 
most of the period of time during which the plaintiff and defendant re- 
sided together. On 20 May, 1908, plaintiff avers that she was com- 
pelled to leave the home of the defendant because of such treatment. 
She also avers that she has been a true and faithful wife and gave her 
husband no just cause for such treatment, and in her amended com- 
plaint she sets out in detail the conduct of herself and her husband upon 
the occasions when the cruel and brutal treatment was inflicted upon 
her. 

The answer denies each allegation of the complaint except the aver- 
ment of marriage. 

I t  has be& repeatedly held that i n  an action for divorce from bed 
and board by the wife she must not only set out with some particularity 
the acts of cruelty upon the part of the husband, but she must aver, 
and consequently offer proof, that such acts were without adequate 
provocation upon her part. X a r t i n  v. Martin, 130 N. C., 28 ; O'Comor 
v. O'Connor, 109 N.  C., 139 ; Jackson v. Jackson, 105 N .  C., 433; White 
v. White,  84 N.  C., 340. 

I t  is not claimed in this case that the defendant departed from his 
home and abandoned the plaintiff, but the arerment is that the wife mas 
compelled to leal-e the defendant on account of his cruel treatment. 
While this is i n  lam an abandonment by the husband (High c. Bailey, 
107 N. C., 70), yet, as a ground for dil-orce, it is dependent upon the 
establishment of the acts of cruelty which it is averred compelled plain- 

tiff to leave her home, and of the further fact that mch acts 
(559) were not the consequence of any adequate provocation up011 the 

plaintiff's part. 
,4s has been said: "A wife is not entitled to a divorce by reasoii of 
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the cruelty of her husband if she is a woman of bad temper and pro- 
vokes his ill usage. Her remedy in such cases is by her changing her 
manners." Shel. Marriage and Divorce, 431 ; White v. White, 84 N.  C., 
343. 

Upon the uniform precedents it would appear that plaintiff was not 
entitled to judgment in consequence of the response to tha third issue. 

As the case is to be tried again, we suggest that this issue is too 
general in  its terms and open to misconstruction. His  Honor had 
to explain to the jury that the question of the wife's moral delin- 
quency was not involved, and that the words "without blame" did not 
imply that she had led a blameless life. 

The matter at  issue is, not as to whether the plaintiff is a good 
woman, or a good wife, but whether the acts of cruelty which she sets 
out in her complaint, and which she says compelled her to leave her 
husband, were brought about by the unwarranted conduct at  the time 
of the plaintiff herself. O'Co?mor v. O'Comzor, supra; HcQueen v. 
McQueen, 82 N.  C., 471; Joyner v. Joyner, 59 N .  C., 322. I n  other 
words, the wife must show that she was not herself of such "contributory 
negligelice" as was the "proximate cause of the injury." 

The appeal is 
Dismissed. 

Cited: Shields v. Fl,e~rnan, 158 N. C., 127;  Garsed 1 1 .  Garsed, 170 N. 
C., 673. 

MAGGIE ROLLINS v. J. A. WICKER. 

(Filed 5 April, 1911.) 

1. Lands-Title-Plaintiff's Legitimacy-Defendant's Tit le.  
In an action for possessioi~ of lands, wherein the plaintiff's title de- 

pended solely upon the question of her legitimacy, a finding by the jury 
as to defendant's title is not material, as plaintiff must depend upon the 
strength of her own title. 

2. Lands-Title-Legitimacy-Declarations-Court Records-Secondary 
Evidence. 

The plaintiff sued for possession of lands, and her title thereto de- 
pended solely upon her legitimacy. It was proper to exclude the evi- 
dence uf a witness, who was a juror in a former action wherein the de- 
fendant was not a party, which was offered for the purpose of showing 
that therein the jury found the question of legitimacy in plaintiff's favor, 
there being no evidence. among other reasons, that the court record had 
been lost or destroyed. 
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ROLLINS 11. WICKER. 

3. Same. 
Only duly exemplified and authenticated copies of the records in judi- 

cial proceedings are  competent to prove their contents, and par01 evidence 
of their contents is  secondary and inadmissible evidence unless the origi- 
nal record is lost or destroyed or can not be produced. 

4. Evidence-Declarations-Legitimacy-Ante Litem Motam. 
Declarations of deceased persons a s  to the'legitimacy of the plaintiff, 

offered i n  a n  action involving that question, a re  incompetent if not made 
ante litem motarn. 

5. Same-Time. 
For declarations of deceased persons to be competent with respect to  

their having been made ante litenz motanz, they must be free from suspi- 
cion of bias and must have been made before the beginning of the con- 
troversy, which is not necessarily the commencement of the action; and 
testimony of such persons given a t  a former trial involving the same 
questions a s  in the present one is incompetent. 

6. Evidence-Objections and Exceptions. 
A general objection to evidence which is partly competent can not be 

sustained ; the objection should specify the grounds thereof and be con- 
fined to the incompetent evidence. 

7. Evidence-Legitimacy-Declarations-Ante Litem Motam-Pedigree- 
Independent Recollection. 

In  an action for possession of land, wherein plaintiff's title depended 
solely upon her legitimacy, objection was made by her to  the testimony 
of defendant's witness, who stated that he remembered the time of the 
marriage; that  p la in t i f s  mother (now deceased) came through his yard 
"that morning and said she had been married that  day," and that  plain- 
tiff was then 2 or 3 years old. The evidence held competent, a s  a declara- 
tion relating to pedigree, i t  having been made by the mother ante litem 
motam, and being her spontaneous exclamation a s  to a n  event then u p  
permost in her mind, was f r ~ e  from any suspicion of error ;  besides, the 
mother's declaration was a circumstance which tended to fix in  the wit- 
ness's mind the fact that, a t  that time, he had knowledge of the marriage 
and of plaintiff's age. 

(561) APPEAL by plaintiff f r o m  W .  R. Allen, J., a t  November Term, 
1910, of LEE. 

T h e  facts  a r e  sufficiently stated i n  t h e  opinion of the  Cour t  by Mr. 
Justice Walker. 

Q. K.  Nimocks for plailttif. 
A. A. F. Seawell and D. E. Mclver for defendant. 

WALKER, J. T h i s  is a n  action f o r  t h e  recovery of land.  Plaintiff 
claimed t h a t  she inheri ted the  l a n d  f r o m  h e r  father ,  T h o m a s  Rollins, 
a n d  the sole question i n  the  case i s  a s  to h e r  legitimacy. H e r  fa ther  
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and mother were married at  the time of his death. The evidence as to 
the time of the plaintiff's birth was conflicting. The jury found that 
Thomas Rollins owned the land a t  the time of his death; that plain- 
tiff is not his heir a t  law, and, therefore, is not the owner of the land. 
There was a finding as to defendant's title, but that is not material, as 
plaintiff must recover upon the strength of her own title, and can not 
rely on the weakness of defendant's. 

I n  order to show that plaintiff was the legitimate child of Thomas 
and Rachel Rollins, the plaintiff proposed to prove by a witness named 
Kelly that he was a juror in the trial of a case formerly pending in 
Moore County, wherein the plaintiff in this case, but not the defendant, 
was a party, and which involved the legitimacy of the plaintiff, and that 
the jury found as a fact that the plaintiff was the legitimate child of 
Thomas and Rachel Rollins. An objection to this evidence was sus- 
tained, and the plaintiff excepted. The ruling mas correct. That was 
not the way to prove the fact, even if the evidence was otherwise com- 
petent. The record itself is the primary and only competent proof of 
its contents, unless i t  has been lost or destroyed, and there was no sug- 
gestion that i t  had been. Secondary evidence is admissible when the 
original can not be produced. Varner v.  Johnston, 112 N. C., 570; In 
re T h o ~ p ,  150 N. C., 487. "It may be stated generally that the record, 
or, in  proper cases, certified or duly exemplified and authenti- 
cated copies thereof, should be produced to show transactions in (562) 
judicial proceedings, and, when a matter is of record, par01 evi- 
dence is not, ordinarily, 'admissible to show the contents of the record." 
1 Elliott on Evidence, sec. 212. 

The plaintiff offered to prove by the same witness what was the testi- 
mony of Joseph Buchanan (a deceased kinsman of the plaintiff) in  the 
trial of the other case as to plaintiff's legitimacy, and that it tended t e  
establish the fact. This evidence was properly excluded. I t  does not 
appear that the declaration of the deceased relative was made ante litem 
motam. This expression is not restricted to the date of the commence- 
ment of the present suit, but to the beginning of the controversy. I n  
order to avoid the mischief which would otherwise result, "all ex parte 
declarations, even though made upon oath, referring to a date subsequent 
to the beginning of the controversy, are rejected. This rule of evidence 
was familiar in the Roman law; but the term lis mota mas there applied 
strictly to the commencement of the action, and was not referred to 
an earlier period of the controversy. But in our law the term lk is 
taken in the classical and larger sense of controversy, and by 'lis mota 
is understood the commencement of the controversy and not the com- 
mencement of the suit. The commencement of the controversy has 
been further defined by Mr. Baron Alderson, in a case of pedigree, to be- 
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'the arising of that state of facts on which the claim is founded, with- 
out anything more."' 1 Greenleaf on Evidence, sec. 131. The value 
of this kind of evidence depends upon its being drawn from an unbiased 
source, and i t  should emanate from those i n  a situation favorable to a 
knowledge of the truth, and, what is  a very important consideration, i t  
should refer to a period "when this fountain of evidence was not rendered 
turbid by agitation." Section 132. I n  the same section a very apt il- 
lustration, applicable to this case, will be found, for i t  is there said: 
"In this case (Freeman v. Phillips, 4 M. & S., a t  page 497), i t  was 
observed by one of the learned judges that 'the distinction had been cor- 
rectly taken that, where the lis mota was on the very point, the declara- 
tions of persons would not be evidence; because you can not be sure 

that in admitting the depositions of witnesses, selected and 
(563) brought forward on a particular side of the question, who embark, 

to a certain degree, with the feelings and prejudices belonging 
to that particular side, you are drawing evidence from perfectly un- 
polluted sources.' " 2 Wigmore on Ev., secs. 1482 and 1483; Westfeldt 
v. Adams, 131 N.  C., 379. I n  our case i t  appears that a controversy 
existed, as to the plaintiff's legitimacy, at the time of the alleged declara- 
tion, when i t  is supposed that the mind of the declarant was not evenly 
or nicely poised, but may have been leaning toward one side, with the 
temptation to exceed or fall short of the truth. The proposed testimony 
should be free from suspicion. 2 Wigmore, sec. 1482 and notes. 

Sam Godfrey, defendant's witness, was permitted to testify, against 
plaintiff's objection, as follows: "I remember the time of the marriage. 
RacheI Jane came through my yard that morning and said she had been 
married that day. Plaintiff was then two or three years old." I t  was 
competent for witness tb state that he remembered the time of the mar- 
riage and that plaintiff was then two or three years old, and as the ob- 
jection went to the entire evidence, i t  would fail. Barnhardt v. Smith, 
86 N.  C., 473. I n  S. v. Ledford, 133 N.  C., at page 722, we said: 
"The objections are general, and the rule is well settled that such ob- 
jections will not be entertained if the evidence consists of several distinct 
parts, some of which are competent and others not. I n  such a case 
the objector must specify the ground of the objection, and i t  must .be con- 
fined to the incompetent evidence. Unless this is  done, he ran not after- 
wards single out and assign as error the admission of that part of the 
testimony which was incompetent. Barnhardt v. Smith, 86 N.  C., 473 ; 
Bmiley v. Pearce, 98 N.  C., 185 ; Hammond v. Bchif, 100 N.  C., 161 ; 
S. v. Stanton, 118 N.  C., 1182; McRae v. Malloy, 93 N.  C., 163. The 
same rule applies to an objection to the judge's charge, when i t  consists 
of several propositions. Bost v. Bost, 87 N .  C., 477; Ins. Co. v. Sea, 21 
Wall., 158. Some of the evidence objected to by the defendant was 
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clearly admissible." But waiving this well-settled rule, we think i t  was 
competent for the witness to state that Rachel Jane Rollins, plaintiff's 
mother, who was then dead, told him of her marriage immediately 
after it occurred. No controversy of any kind had arisen at that (564) 
time in regard to the plaintiff's legitimacy, and the case shows 
that what she said mas the natural and spontaneous expression of a 
thought then uppermost in her inind-a mere exclamation, and abso- 
lutely free from any suspicion of error or perversion of the truth. 

- There lvas no motive whatever to falsify the fact. "It has long been 
the recognized rule to admit declarations of ancestors to proTe pedigree, 
marriage, and heirship. This is considered by some law-writers as an ex- 
ception to the hearsay rule, and that the exception is founded in the 
necessity for its admissibility. Ancestry, relationship, and descent are 
questions which are scarcely susceptible of proof except by mhat has 
been said about then1 by persons in a position to know, not so ninch 
the actual kinship one person bore to another, as the kinship which 
one person said, he bore to another, or which one person was 
reputed to bear to another. But whatever may be the philosophy either 
of the origin or the growth of the rule, it nevertheless exists under certain 
limitations. The necessity is said to have arisen from the difficulty of 
proving such facts many years, and sometimes generations, after they 
have taken place. Under this rule of necessity, it has been held compe- 
tent to prove declarations both as to issue and marriage." 3 Elliott on 
Evidence, sec. 2195 and see. 2494. I n  Greenleaf on Evidence (16 Ed.), 
see. 114f, it is said that, "The term 'pedigree' embraces not only descent 
and relationship, but also facts of birth, marriage, and death." dbbott 
Trial Er. (2 Ed.), secs. 34, 35 et seq.; Da~vson v. Mayall, 45 Minn., 408. 
The last-cited case holds that in this way the times of those events may , 

be shown. This kind of evidence was said by this Court in Morgan v. 
Purnell, 11 N. C., 95, to be competent (opinion of Judge Henderson). 
As to the date of the marriage, the witncsr said that he remembered 
the time of the marriage, and that in the morning of the day when i t  
took place the plaintiff's mother passed through his yard and said she 
had been married that day, and that at that time the plaintiff was 
three years old. This evidence, as to mhat she said, was admissible, as 
a circumstance to fix in the witness's mind the time to which he 
referred, as having knowledge of the fact, and to enable him (565) 
to state whether the plaintiff was then born and, if so, how old 
she was at that time. He  does not say that he acquired his knowledge 
of the time of the marriage from what Rachel said to him. The fair  
inference from his testimony is that he then had knowledge of the fact 
and merely referred to her remark as calling his attention to the fact 
stated by him, of which he had independent knowledge, and to quicken 
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his recollection as to when he first acquired knowledge of the time of 
the marriage. I n  other words, he was reminded by her statement 
that  he had already known of the marriage that day, and that  the plain- 
tiff was then three years old. Such a statement is not  hearsay, within 
the proper meaning of that  term, but is  an  original and independent fact, 
and therefore admissible. S. v. Fox, 25 N. J. L., 566; Harr is v. R. R., 
78 Ga., 525. 

The assignments of error can not be sustained. 
No error. 

TV. W. KITCHIN, GOTERNOR, v. W. P. WOOD, STATE AUDITOR. 

(Filed 12 April, 1911.) 

1. Mandamus-Auditor-Ministerial Duty. 
At the suit of the Governor, a mandamus will lie to compel the Audi- 

tor to perform the purely ministerial duty of preparing the forms for as- 
sessing and taxing property by the assessors and list takers required by 
our Constitution and revenue acts. 

2. Constitutional Law-Provisions Self-executing-Power of Courts. 
A constitutional provision may be self-executing, and when such is the 

case, and it is called in question, the courts will so declare it. 

3. Same-Property and Poll Tax-Equation-Legislative Discretion. 
Section 1, Article V of the Constitution of this State, requiring that the 

General Assembly "shall levy a capitation tax on every male inhabitant 
of the State, which shall be equal to the tax on property valued at $300 
in cash," is mandatory and self-executing, and leaves nothing to the dis- 
cretion of the lawmaking powers. 

4. Same-Auditor-Forms-Mandamus-Procedure. 
In our Constitution the property tax is the standard of equation, and 

by it the poll tax must be measured, and when the Legislature has not 
observed this equation in levying the poll tax and providing machinery 
for its collection, the error can be corrected by a mathematical calculation; 
and a t  the suit of the Governor a mandamus mill lie against the Auditor 
to compel him to prepare the forms for assessing and taxing the polls in 
accordance with section 1, Article V of the Constitution. Russell v. Ayer, 
120 N. C., 180, overruled. 

HOKE J., concurs in result. 

(566) From WAKE. Heard  by Daniels, J., a t  chambers, 5 April, 
1911. 

Proceedings in  mandamus. The respondent demurred to  the petition. 
Upon the hearing the demurrer was sustained. Plaintiff appealed. 

The facts are stated in  the opinion of the Court by Mr. Just ice Brown. 
446 
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Attorney-General T.  W.  Bickett and Assistant Attorney-General G. L. 
Jones for petitioner. 

B. F.  Dizon for respondent. 

BROWX, J. This proceeding is instituted by the Governor against the 
Auditor of this State to obtain a peremptory mandamus commanding 
the Auditor to prepare forms for assessing and taxing property for 
taxation by the assessors and list takers under the Constitution and the 
Revenue Act of 1911, chapter 46, Public Laws of 1911, fixing the capita- 
tion tax at  $1.35 and commanding the Auditor to transmit said forms to 
the clerk of the board of commissioners of each county, as required by 
law. The Revenue Act of 1911, chapter 46, Laws 1911, fixed the 
capitation tax at  $1.29, and the total property tax at  45 cents ad ( 5 6 7 )  
valorem on every $100 value of real and personal property. 

I n  sustaining the demurrer, his Honor very properly followed the de- 
cision of this Court in exactly a similar case. Russell, Governor, v.  
Ayer, Auditor, 120 N.  C., 180. 

That the Governor may prosecute a proceeding of this character 
against the Auditor to compel the performance of a mere ministerial duty 
is held by all the justices in that case, but the Court was divided upon the 
question of the propriety of granting the relief prayed. 

The majority of the Court mere of opinion that in  failing to observe 
the mandate of the Constitution in  fixing the poll tax, the constitutional 
equation was violated and the revenue act for that year was rendered in  
all its parts null and void. 

The matter is very fully discussed in  the opinion of the Court by 
Justice Montgomery and the concurring opinion of Justice Furches, and 
in the two dissenting opinions of Justices Clark and Douglas. 

With entire deference for the views of the majority, we have reached 
the conclusion that section 1, Article V of the Constitution of this State 
is mandatory, self-executing, and leaves nothing to the discretion of the 
lawmaking power. 

I t s  plain mandate is that the General Assembly ('shall levy a capita- 
tion tax on every male inhabitant of the State, which shall be equal to 
the tax on property valued at  $300 in  cash." 

As said by the Attorney-General, "In the execution of this command 
the General Assembly acts in  a purely ministerial capacity. I t s  func- 
tion is executive and not legislative. I t  is made the agent, the account- 
ant, of the Constitution, with directions to make a calculation and 
record it." 

Although a Constitution is usually a declaration of the fundamental 
law, serving either to command or restrict its creatures, i t  is entirely 
within the power of those who adopt a Constitution to make some of 
its provisions self-executing. R. R. v. Ihlenherg, 75 Fed., 875. 
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I t  is well said that, "A constitution is but a higher form of 
(568) statutory law, and i t  is entirely competent for the people, if they 

so desire, to incorporate into i t  self-executing enactments. These 
are much more common than formerly, the object being to put i t  beyond 
the power of the Legislature to render them nugatory by refusing to 
enact legislation to carry them into effect. Prohibitory provisions in  
a constitution are usually self-executing to the extent that anything 
done in  violation of them is void. But instances of affirmative self- 
executing provisions are numerous in almost every modern constitu- 
tion." Lamborn v .  Bell, 18 Col., 349; Willis v. Mabon, 48 Minn., 140. 

I n  the learned dissenting opinion of the present Chief Justice in  
Russell v. Ayer, many cases are collected giving instances of self-execut- 
ing provisions in State constitutions. 

As to whether a particular constitutional provision is  self-executing 
seems to be one of intention to be gathered from the instrument itself 
and determined by the language used and the purpose intended to be 
carried out. 

The provision in our organic law is complete in itself, needs no Iegis- 
lation to give i t  effect and no special means for its enforcement. Pro- 
visions of that character are regarded as self-executing. Groves V .  

Slaughteq 15 Peters, U.  S., 449; Davis v. Burke, 179 U .  S., 399; New- 
port News v. Woodard, 7 A. & E. Anno. Cases, 627, and cases cited 
in  notes. 

Touching this subject, the Illinois Court says: "Where i t  is apparent 
that a particular provision of the organic law shall go into immediate 
effect, without ancillary legislation, and this can be determined by giving 
full force and effect to all its clauses relating to the same subject, and 
the language is free from ambiguity, then i t  becomes the imperative 
duty of judicial tribunals to declare i t  self-executing; and where the 
provision is unambiguous, and the purpose of the provision would be 
frustrated unless i t  is given immediate effect, i t  will be held self-exe- 
cuting." Tuttle v. Bank; 161 Ill., 497, reversing 48 111. App., 481. 

It is too plain for argument that i n  our Constitution the property tax 
is the standard of equation, and by i t  the poll tax must be measured. 

When the former is fixed by the General Assembly the latter be- 
(569) comes automatic, so to speak. I t  adjusts itself, and is arrived 

at by multiplying the tax on $100 of property by three. The 
Legislature can neither add to i t  nor subtract from it. 

We must credit the General Assembly with the purpose to conform 
its legislation to the plain mandate of the Constitution. Doubtleas, i t  
intended to do so; but by some oversight, when i t  added 2 cents more on 
property for school purposes, as the legislative history of the act shows, 
i t  omitted to add 6 cents to the poll. But, fortunately, no legislation is 
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needed to correct the error. I t  will correct itself. The  Legislature has - 
levied a poll tax  and provided machinery for its collection, but that  tax 
lacks 6 cents of meeting the unbending requirement of the Constitution. 

A capitation tax having been levied and n~acliinery for its collection 
provided, we see no good reason why, as to the amount of such tax, the 
courts shall not compel the taxing officers to observe the plain letter of 
the organic law. 

I n  the recent case of R. R. v. Comrs., 148 N. C., 225, some doubt 
is cast upon the position taken by the majority of the Court i n  Russell 
v. Ayer, and now, after further and careful consideration, we are of 
opinion i t  was not well decided. 

The demurrer is  overruled and the cause is  remanded, to the end that  
a mandamus issue as prayed. 

Reversed. 

Cited: Johmton c. Board of Elect ions, 112 N. C., 167 ;  iCloose v. 
Comrs., ibid., 427. 

77'. C. TVOLFE r .  SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 12 April, 1911.) 

1. Evidence-Negative of a Positive Character. 
Evidence negative in form may partake of an afirmative character, as 

when a witness testifies to listening for approaching locomotir.es a t  a rail- 
road crossing and not hearing one, or the usual signals, such as ringing 
the bell or blowing the whistle, etc. 

2. Railroads-Crossings-Warnings-"Look and Listen9'-Obstructed View- 
Negligence. 

When there is evidence that the plaintiff was injured by defendant's 
locomotive coming without warning or signals while he was crossing the 
track; that before crossing he had listened for the approach of locomo- 
tires without hearing any, and that the one causing the injury came un- 
expectedly from a direction where the view was obstructed by cars staud- 
ing on the track, the question of defendant's negligence is a proper one 
for the jury. 

3. Same-Contributory Negligence-Exceptions. 
A person in attempting to cross a railroad track must both look and 

listen when he gets within the zone of danger, and while his failure to do 
so ordinarily bars his recovery for an injury received by reason of his 
attempting to cross, yet attendant circumstances may so qualify this obli- 
gation as to require the question of contributory negligence to be submitted 
to the jury. 

4. Same-Master and Servant-Scope of Employment. 
At a public crossing over defendant's road where there were a large 

number of defendant's railroad tracks, plaintiff.was employed by it as a 
154--29 449 
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watchman to warn those desiring to cross of danger in their doing so 
which might then exist. At the time in question plaintiff, in the discharge 
of his duties, desired to warn a person preparing to cross of his danger 
from a shifting engine, and, after listening for the approach of locomo- 
tives without hearing anything, attempted to cross the track for the pur- 
pose of the contemplated warning, and was injured by an engine of de- 
fendant passing on the main line. There was evidence tending to show 
that the plaintiff was watching the shifting engine and the person he de- 
sired to warn, a t  the time he received his injury, and that the engine 
which injured him came without signals or warnings from a direction 
where the view was obstructed by cars standing on side or lateral tracks 
to the main line : Held,  (1) under these circumstances the defendant owed 
plaintiff the positive duty by active vigilance to warn him, by proper sig- 
nals, of the approach of the locomotive, and the question of contributory 
negligence was properly submitted to the jury; ( 2 )  the plaintiff was not 
held to have assumed the risks of the defendant's negligent failure to 
give the proper signals or warnings of its passing locomotive. 

5. Same-Rule of the Prudent Man-Instructions. 

The plaintiff, employed by defendant to warn those desiring to cross its 
many tracks a t  a public crossing of any danger which might exist, was 
injured by a passing locomotive while endeavoring to discharge his duties 
under circumstances which rendered the issue of contributory negligence 
a proper one for the jury, and it is held that this case is governed by the 
"rule of the prudent man," and that the trial judge properly instructed 
the jury that it was plaintiif's duty to exercise all reasonable vigilance by 
looking as well as listening for approaching trains as the circumstances 
and his occupation and duty to the traveler permitted; and that if he 
fatled to do so, it  was such contributory negligence as barred his recovery. 

(571) &PEAL from W. R. AUen, J., a t  October Term, 1910, of 
ANSON. 

Action for  personal injury. The usual issues of negligence, contribu- 
tory negligence, and damage were submitted to the jury. The  response 
to each issue was i n  favor of plaintiff. 

From the judgment rendered, the defendant appealed. 
The facts a re  sufficiently stated in  the opinion of the Court by Mr. 

Justice Brown. 

Redwine & Sikes, Robinson & Caudle, and Williams & Lernrnond for  
plaintiff. 

J o h n  D. Shaw and Ji[zcrray Allen fo r  defendhat. 

BROWN, J. The three exceptions to  evidence are without merit and 
need not be discussed, nor do we deem it necessary to discuss seriatim the  
numerous exceptions to the charge. 

The  plaintiff was defendant's watchman a t  a crossing i n  Monroe, over 
which there were nine railroad tracks. This  crossing is  within the cor- 
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porate limits and is used by a very large number of people, in  conse- 
quence of which defendant employed plaintiff as a watchman to keep 
a lookout and conduct persons and vehicles safely across. 

On 25 August, 1906, the plaintiff was on duty at  the crossing and saw 
a wagon and a man walking beside i t  approaching the tracks for purpose 
of crossing. At the moment plaintiff was standing at  the end of the 
freight depot, under the eaves, out of the rain, which plaintiff says was 
the only shelter he had. Shifting was going on on one of the tracks and 
cars were standing on the "house track." When plaintiff discov- 
ered the man and his wagon, he started to walk across the tracks (572) 
to him to tell him he could soon pass. As he crossed the main- 
line track a passing engine struck his leg and injured him. 

1. I t  is contended by the defendant that there is no evidence of negli- 
gence. 

The negligence consists in  the alleged failure of the engineer to 
ring his bell in approaching this crossing, as required by the rules of the 
defendant, or to give any other signal. 

I n  respect to this, plaintiff testifies: '(Just before I started, I listened 
for a train and did not hear any; did not hear any whistle or bell ; did not 
hear the approach of any engine or train on that side. I could not see 
the engine on the main line; there were cars on the house track between 
me and the main line." This testimony, while negative in  form, par- 
takes of an affirmative character. I t  is the evidence of one whose per- 
sonal safety was a t  stake, who was on the track and who had every 
opportunity and reason to listen intently for an approaching engine. H e  
says he listened and could hear no bell or other signal. 

I n  Xtrickland v. R. R., 150 N. C., 7, relied on by the learned counsel 
for defendant, Mr. Allen, the testimony of the witness Whitley was 
wholly negative and worthless. He  crossed the track 200 yards ahead 
of an approaching train and did not see the headligh~t on the engine. H e  
was a casual passer, and did not say that he looked in the direction of 
the engine. Evidently he had no reason to look. There is therefore 
a marked difference in the character of Whitley's evidence and that of 
this plaintiff's. We think his Honor properly submitted the matter to 
the jury. 

2. I t  is contended that upon the plaintiff's evidence he was guilty of 
contributory negligence as matter of law because he failed to look for 
the approaching engine before he crossed the main-line track, and there- 
fore the motion to nonsuit should have been mstained. 

We recognize the rule as laid down in a multitude of decisions of this 
and other courts that a person in  attempting to cross a railroad 
track must both look and listen when he gets within the zone of ( 5 7 3 )  
danger, and a failure to do so is such negligence as bars a recov- 
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ery for injury sustained. Cooper v. R. R., 140 N. C., 209;  Coleman 
v. R. R., 153 N. C., 322. But, as said in  the latter case, there are ('excep- 
tions to this as well as most other rules." And as said in ShemX's case, 
140 N .  C., 255, "attendant circumstances may so qualify this obligation 
to look and listen as to require the question of contributory negligence 
to be submitted to the jury." 

While such cases are rare, we think this plaintiff has brought himself 
within the exception. 

The plaintiff testified "that he saw a wagon standing opposite to him, 
five or six railroad tracks being between him and the wagon; that he 
was standing next to the public road at  the end of the freight depot, and 
saw a man on the public road crossing the track; that the wagon was 
going towards him; that there was a man on the wagon and one walking 
on the ground, and that when he saw him he had stopped. When I saw 
the man standing there in  the wagon, I started to go across the track. 
I was going to speak to him and tell him that he could soon pass. Just 
before I started, I listened for a train and did not hear any; did not hear 
any whistle or bell; did not hear the approach of any engine or train on 
that side. I could not see the engine on the main line; there mere cars 
on the house track between me and the main line. I had a parasol with 
me. When at the end of the depot, i t  was closed, and when I started to 
cross the track I opened it. I was holding it over me. I t  mas not rain- 
ing much. When I started from the end of the freight depot to cross to 
where the man was in the wagon, I was looking at the wagon that was 
over there and noticing for cars, shifting engine, and box cars. I was 
looking over where the shifting engine was and was watching the man 
to keep him from crossing. I did not want him to pass a t  that time; 
there was danger from the cars. That was part of my duties. When 
I started, I went across the house track, and when going in that direc- 
tion I was looking a t  the wagon that was standing over there. When 

I was crossing the main line, the engine hit me on the leg. The 
(574) engine was coming from towards the coal chute. I mas at that 

time on the public crossing." 
Plaintiff further testifies: "It was customary to ring the bell and blow 

the whistle wlien engines approached this crossing; i t  was my duty to 
keep'the cars off the crossing. I could not do this unless 1 saw them ; 
I wanted to watch the wagon and I wanted to watch the crossing. I told 
the man to hold on, because there was danger of cars being shifted at  
that time-box cars and switching engines. I was watching this engine 
to tell him of the danger of cars going on the crossing. I wanted to 
tell the man on the wagon not to drive on, because there was danger of 
the cars being shifted at that time. When there were cars on this side 
i t  was my duty to tell the people on the crossing and warn them of the 

452 



N. C.] SPRING TERM, 1911. 

danger into which they were going." Plaintiff further stated "that he 
did not know what engine struck him; that i t  was one on the main line, 
passing through the yard. That i t  was not the shifting engine. That 
the engine had not been around there before that day; that he did not 
know where it was going. That lie did not know where i t  came from. 
That i t  was not making any fuss." 

Upon cross-examination plaintiff states that when he crossed the house 
track he did not look towards the coal chute; that if he had then looked 
he could have seen this engine that struck him on the main line, as there 
was nothing to prevent after crossing the house track; that he did not 
look towards the coal chute because he did not hear any bell and "did not 
hear any sign of any train." Plaintiff gives his excuse for not looking 
down the main line towards coal chute: "I did not hear anything of 
any bell and did not hear any sign of any train. Instead of looking for 
a train, I was looking for that wagon. Instead of looking towards the 
coal chute, I was looking towards the wagon." H e  further says he knew 
the wagon was across the tracks, and that he used his hand to signal it, 
in  order to keep it from crossing until it was safe to do so. 

The evidence of plaintiff tends to prove that he was attend- 
ing to his duties. At the time that he was stricken his attention (575) 
was fastened upon the shifting engine, shifting cars immediately 
west of the crossing, and over the crossing, and to the man and wagon 
at that time endeavoring to cross the tracks. There was no other engine 
upon the yards and had  not been since the regular trains had left. - ~ e  
had no occasion to anticipate the approach of-any train or engine. The 
one that struck him had not been upon the yard that day. I t  came from 
the round-house and gave no signal of its approach. The plaintiff, with 
his attention fixed upon the shifting engine and the travelers, was taken 
by surprise. H e  listened for the approach of trains and heard no noise 
before starting from the shed to cross the tracks to the wagon. Being 
satisfied by listening that no train was approaching, he started to the 
wagon and a t  sanie time signaling by hand and voice to attract the 
driver's attention. 

The plaintiff was an employee of the defendant and in  the actual dis- 
charge of his duties when injured. His station was at  this crossing and 
his duties required him to be almost constantly on and near the tracks, 
crossing and recrossing. He  is not, therefore, to be judged as a tres- 
passer, licensee, or traveler, who has nothing to do but look and listen 
when they approach a railroad track. 

The employee whose occupation requires his presence on and near the 
tracks has other duties to engage his attention. The passer-by, whose 
sole duty is to look and listen, is held to a greater degree of vigilance 
than the employee, whose attention must ne<essarily be diverted b y  his 
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work. Brown v. R. R., 144 N. C., 635 ; Smith v. R. R., 132 N. C., 819. 
The plaintiff was employed in  a most dangerous work, requiring his 

almost constant presence on the tracks. Under such circumstances the 
defendant owed him the duty of active vigilance in giving warning of 
the approach of engines and trains and the plaintiff had the right to 
rely upon the performance of this duty in discharging his own duty and 
caring for his personal safety. 

While plaintiff assumed the risks naturally incident to so 
(576) dangerous an occupation, a failure to ring the bell or give other 

warning of the approach of trains is a risk not assumed by him. 
Schultz v. R. R., 37 Ninn., 271; R. R. v. Heme, 71 Mo., 636. 

I n  Evickson v. R. R., 41 Xinn., 500, i t  is said: "Had plaintiff been 
employed by defendant to work on its tracks, there probably would have 
been no question raised that defendant would have owed him the duty 
of active vigilance," and it is held that the employee had the right to 
rely upon the continued performance of defendant's duty to give proper 
signals of the approach of trains. 

I t  must not be assumed, however, that the plaintiff, a watchman a t  
a crossing for the protection of passers, is relieved from all obligation 
to look as well as listen for approaching engines. He is under the high- 
est obligation to do so, both for the protection of travelers as well as for 
his own safety. But this duty is to be considered in connection with his 
primary duty to warn and protect travelers approaching the crossing, 
and as far  as his immediate duty to them will permit, the watchman 
must look as well as listen. 

The rule is well stated by H r .  Justice Manning in Farris v. R. R., 151 
N. C., 490: "While we are i n  no wise inclined to relieve the person 
crossing the tracks of a railroad from the imperative duty of observing 
the measure of caution so well established for the safety by the well- 
considered decisions of this and other courts, yet it can not always be 
said that he is guilty of contributory negligence, as a matter of law, be- 
cause he did not continue to look and listen a t  all times continuously 
for approaching trains, where he was misled by the company or his at- 
tention was rightfully directed to something else as well." 

This reasonable rule is supported by the adjudications of other States 
as well as text-writers, 3 Elliott on Railroads, see. 1166 A, and cases 
cited, and is both humane and conservative of human life, as well a s  
consonant with sound public policy. 

Under the circumstances testified to by plaintiff, me do not 
(577) think as matter of legal inference that he was necessarily guilty 

of contributoly negligence. His  Honor properly submitted the 
conduct of the plaintiff upon all the evidence to the judgment of the jury 
under "the rule of the prudent man," and substantially instructed them 
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t h a t  it was  plaintiff's duty to  exercise al l  reasonable vigilance by  look- 
i n g  a s  well as  listening f o r  approaching t ra ins  as  the  circumstances a n d  
h i s  occupation a n d  du ty  to  t h e  traveler permitted, a n d  t h a t  if h e  fai led 
t o  do so it was such contributory negligence a s  barred recovery. 

U n d e r  the  circumstances i n  evidence i n  this  case w e  find no error  in 
such instruction. 

We do not deem it necessary t o , f u r t h e r  discuss the  exceptions t o  the 
charge. They  a r e  disposed of by the  views expressed i n  this  opinion. 

U p o n  the  whoIe record we find 
N o  error .  

Cited: Fann v. R. R., 155 N. C., 143; Zachary v. R. R., 156 N. C., 
503; Johnson v. R. B., 163 N. C., 443; Shepard v. R. R., 166 N. C., 545; 
Penningeger v. R. R., 170 N. C., 475. 

JOHN WIGGINS, BY NEXT FRIEND, V. SEABOARD AIR LINE RAILWAY 
COMPANY. 

(Filed 12 April, 1911.) 

1. Master and Servant-Contributory Negligence-Evidence-Negligence. 
I n  a n  action for damages by one employed by a railroad company as  a 

brakeman, alleged on account of his acting in obedience to instructions i n  
getting on defendant's moving freight t ra in:  Xemble, the evidence relied 
on to excuse him from contributory negligence, under the rule of t h e  
prudent man, would also esonerate the defendant from the charge of neg- 
ligence. 

2. Master and Servant-Accepting Employment-Implied Knowledge. 
Ey entering into a contract with a railroad company to perform the 

services of a brakeman on a freight train, there is an implied representa- 
tion by the one thus accepting the position, nothing else appearing, tha t  
he knew the duties and how to perform them. 

3. Same-Dangerous Employment-Instructing Servant-Duty of Master. 
I t  appears from the evidence that  the plaintiff accepted a position with 

defendant railroad company as  a brakeman on one of its freight trains, 
and after having safely gotten on the train several times when i t  was 
moving, he was injured on the day of his employment while attempting 
to get on a coal car with the train moving from 4 to 6 miles an hour; tha t  
he  had been instructed a t  the time by the conductor to get on the caboose, 
which, from the arrangement of the steps, door, and side bars or holds, 
was less dangerous ; and that i t  was customary for brakemen to get on t h e  
train when moving a t  the rate  of speed of this one. The negligence alleged 
was the failure of the defendant to instruct plaintiff in the performance of 
his duties: Held, a motion to nonsuit plaintiff upon the evidence was  
properly allowed, as therefrom i t  did not appear that  plaintiff mas inex- 
perienced or that  any special instruction was required. 
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(578) APPEAL by plaintiff from Lyon, J., at the October Term, 1910, 
of DURHAM. ' 

The plaintiff sues to recover damages for personal injuries. At  the 
conclusion of the evidence, a judgment of nonsuit was entered, and the 
plaintiff appealed. 

The plaintiff gives the following account of his injury: "1 was 21 on 
6 June, 1910. 1 worked for the defendant on 16 February, 1910. Had 
been living a t  a colored boarding-house nine months. Have been in  
Durham three years. About 6 :30 that morning Sol. Williamson came 
after me. I went with him to the cab of defendant's train. I t  was 
standing near the colored hosiery mill. When I got there I went to the 
cab and got some matches and made a fire, as directed by Sol. Mr. Jor- 
dan was conductor, Mr. Sumpter engineer. I t  was a local freight and 
ran to Henderson and back the same day. I t  left a t  6 :30 in  the mom- 
ing and was due to get back at  3 :30 in  the afternoon. I was to get 90 
cents a trip. We left Durham with seven or eight, freight cars. I mas 
told to help unload and shift cars and to ride in  the caboose. The 
caboose was the last car. Sol. and myself were brakemen; Sol. in 
the front and I i n  the rear. We left Durham a t  7:05 that morning. 
When we got to a station I would help unload and shift cars. When 

we would leave a station, I would catch the train as i t  would start 
(579) off, and I would wait for the caboose to come on and catch the ca- 

boose. I would catch the train as it was moving. There are eight or 
ten stations between Durham and Henderson. The conductor saw me 
when I would get on the car while it was moving. At Hesters he told me 
to drag back some flour, and the train was going on a t  the time. He  told 
me to go in  the depot and drag some flour back and I had to catch the 
train while it was running, after I had dragged back the flour. De- 
fendant had handholds and footsteps to catch on. A footstep is about 
1% inches wide a t  the bottom and the handholds are round pieces of 
iron about the size of my thumb. The handhold is  on the side of some 
cars and on the end of others. The footstep is on the bottom of the car 
and runs about a foot below the bottom of the car. At every station 
I would get out and help load and unload and shift cars. Par t  of 
the time the coivductor rode in the caboose and part of the time he 
went across to the engine. At Henderson we were shifting cars on 
the yard, and the conductor told me to catch the cars and go to the top 
of them and tighten the brakes and keep them from hitting so hard. 
I caught the cars while they were running. Coming on back, I helped 
unload and to shift the cars. I was rear brakeman coming back and Sol. 
front brakeman. Sol. and I were colored. The conductor, engineer and 
fireman were white. We got to Redwood, returning, about 4 o'clock. 
I got down off the train. Sol. cut loose the train, changed switches, and 
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hollered for me to go up and tighten the brakes. These brakes did not 
go good, and the train had gone back on the main line and i t  coupled up 
and the engineer, Sumpter, hollered to me and told me to check it, and 
the car did not stop rolling. I chocked i t  on the upper end instead of 
the lower end. Sumpter jumped down from his engine and chocked the 
car and came on by me and went on to his engine and stanted i t  off. 
I would have caught it then, but he said something to me, I don't re- 
member what he said. I went to the rear of the train. I got to the rear, 
but it was leaving so fast that before the rear got to me I thought I could 
not catch it, and I caught the third car from the rear, which was 
a coal car. There were ten or twelve cars on this train. The coal (580) 
car bad handholds and footsteps on it. They had one sidetrack 
on the east side. By chocking a car I mean taking a stick or something 
and putting i t  under the wheels to keep i t  from rolling. I put the chock 
on the upper side. At the time the engineer got on his engine the ca- 
boose car was standing on the end of Neuse River bridge. There were four 
or five cars between me and the caboose. The train was running about 6 
or 8 miles an hour when I caught the coal car. I caught at  the coal car 
and i t  threw me under the track and both cars came after and the train 
ran over me and dragged me at least five yards to the end of the switch 
and threw me out just a t  the switch point.'' 

Sol. Williamson, a witness for defendant, testified as follows as to the 
employment of, the plaintiff, who is spoken of as John:  "On 16 Febru- 
ary, 1910, I was employed by defendant as brakeman on the local freight 
from Durham to Henderson. Mr. Jordan sent me to get Ernest Lyon. 
I was going after Ernest when I saw John. I asked him had he seen 
Ernest, and he said he was gone to the factory, and asked what I wanted 
with Ernest. I said I wanted him to go out with me. John said, 'Why 
didn't I give him the extra work?' I said, 'I did not know you wanted 
to lose a job for one day's work,' and he said that it would be all right, 
that he would take the extra; and said, 'Come on and see what the men 
said about it.' John goes on back up to the club with me, and when Mr. 
Jordan came he asked me was that the man I got, and I said that was 
the only man I got, and John said he had been railroading, and Mr. 
Jordan asked if he had worked on the railroad. John said he had, that 
he worked some with the Coast Line and some with the Seaboard. Mr. 
Jordan said: 'If you have worked for the Coast Line, I am satisfied 
you can work on this railroad.' H e  asked John how old he was, and John 
said between 21 and 22. Jordan said we have got to have some one, and 
we went off." 

Foushee d3 Foushee and Xanning & Everett for plaintiff. 
J. L. Morehmd and F. L. Fuller for defendant. 
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(581) ALLEN, J. There is no evidence in this case that the train was 
not properly equipped, and the plaintiff does not suggest that any 

appliance used by the defen~dant was defective. He  rests his case upon the 
principle that he was an inexperienced hand, and that he was not in- 
structed as to the manner of getting on a moving train. I n  order to excuse 
himself from the charge of contributory negligence, he says in his brief: 
"We submit i t  can not be said as a matter of law, upon the evidence in 
this case, that a train moving at  the rate of from 4 to 6 miles an hour, and 
when other train hands had caught it at the same time that plaintiff 
attempted to catch it, was moving so rapidly that a person of ordinary 
~rudence  would not make the attempt." If the train was "moving at  
the rate of from 4 to 6 miles an hour" and not so rapidly ('that a person 
of ordinary prudence would not make the attempt" to get on the train, 
and the plaintiff is therefore excused from the charge of contributory 
negligence, it would seem that the same facts would exonerate the defend- 
ant from the charge of negligence in moving its train too rapidly from 
its station. 

The evidence does not, in our opinion, disclose that the plaintiff was 
inexperienced, or that any instructions would have given him informa- 
tion he did not have. 

I t  is true, he was employed by the defendant the day he was injured, 
but he does not say he had no experience in the work he engaged to per- 
form, and the fact that he entered into the contract of service, nothing 
else appearing, was a representation that he knew his duties and how to 
perform them. 

I t  also appears that he told the agent of the defendant, who em- 
ployed him, that "he had been railroading" and that he had worked 
some for the Coast Line and the Seaboard. H e  testifies that he had 
gotten on the train, while in motion, several times before he was in- 
jured, and there is no evidence he had any difficulty in doing so. We 
fail to see any instruction that mould have given him information he 
did not have. 

H e  also testifies that the conductor told him to catch the caboose 
car, and that he was injured by trying to get on a coal car. The 
caboose had a door in the middle of the s&Ie and had two steps below 

the door with wooden treads about as wide as a man's hand and 
(582) they came closer to the ground than the steps on a coal car, and 

i t  also had a long curved handhold on each side of the door. The 
coal car had only one step and a straight handhold on the end of the 
car. I t  was obviously safer to catch the caboose. 

We find no error, and the judgment is 
Affirmed. 
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W. C. WILCOX v. DURHAM AND CHARLOTTE RAILROAD COMPANY. 

(Filed 12 April, 1911.) 

Railroads-Discrimination-Rebates-Contracts-Tramroads. 
From the uncontradicted evidence in this case it appears that plaintiff, 

the owner of a tramroad, bought lumber and timber from third parties to 
be delivered at defendant's railroad under contract with the latter that he 
be allowed 1/2 cent per 100 pounds for hauling it over the tramroad to its 
junction with railroad : Held, there being no allegation or evidence tend- 
ing to show that the rate charged over plaintiff's tramroad was excessive 
or that the transaction was a mere device to evade the statute against 
rebating, or that it was a discrimination in any manner, the  plaintiff"^ 
charge for the haulings was a valid one, which he could recover against 
the defendant railroad company. 

ALLEN, J., did not sit on the hearing of this case. 

APPEAL by defendant from W. R. Allen, J., at Spring Term, 1910, of 
MOORE. 

The facts are sufficiently stated in the opinion of the Court by iYr. 
Chief Justice Clark. 

R. L. Burns for plaintif. 
Guthrie & Guthrie for defenda'ant. 

CLARK, C. J. This case was before us, 152 N. C., 362, upon a de- 
murrer. The defendant contracted with the plaintiff that if he would 
build a tramroad from a certain point on its line to a point on Richlands 
Creek i t  would p a j  the plaintiff 1/2 cent per 100 pounds on all 
lumber or timber delivered to the defendant by said traniroad. (583) 
I t  does not appear in the evidence whether the cent per 100 
pounds was to be added to the rate from the point where the railroad 
received the freight, so as to allow the tramroad compensation for  
hauling or whether i t  was to be deducted from the regular rate charged 
to other people from said junction point. I f  the latter were the case, 
the contract nrould be illegal as a rebate forbidden by law (R. R. Dis- 
crimination Case, 136 N .  c., 479), and the plaintiff could not recover. 
Clark on Contracts, 336. I n  the former case, i t  mould be illeqal if the 
lumber and timber were the property of the plaintiff, for the defendant 
railroad could not allow him compensation for hauling his own lumber 
and timber. 

The evidence is that the plaintiff bought said lumber and timber, 
but to be delivered a t  the defendant's road and not to the tramroad, 
and he contends therefore that he is entitled to the stipulated compensa- 
tion of 1/2 cent per 100 pounds for hauling freight for his vendors. 
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This evidence is  uncontradicted, and unless i t  ware alleged and shown 
that  said allowance of 1/!2 a cent per 100 pounds were excessive and 
that  the transaction is a mere device to evade the statute against the al- 
lowance of rebates and is  in truth a discrimination by which the plain- 
tiff was to be charged a lesser rate than other shippers from the point 
where the defendant railroad received the freight, the contract i s  valid. 
In the absence of such allegation and proof, the presumption is  i n  favor 
of the correctness of the proceedings below. 

The prayer to instruct the jury upon the theory that  the lumber 
and timber were the property of the plaintiff was properly refused, 
there being no evidence to support it. 

N o  error. 

(584) 
JOHN C. COX v. G. H. JERNIGAN. 

THOXPSON v. JERNIGAN 

(Filed 12 April, 1911.) 

1. Wills-Devise-Trusts and Trustees-Intent-Life Estate-Remainder- 
Intestacy-Presumptions-Rule in Shelley's Case. 

A devise of lands in special trust that J., a grandson, be allowed the 
"use and enjoyment" thereof during his life, and in case he should die 
before attaining the age of 21 years without having living children, "then 
to the use and enjoyment of my living children and their heirs": Held, 
(1) a devise of the fee simple will not be presumed, Revisal, 3138; (2)  J .  
would take a life estate, with remainder to his living children, if any, and 
otherwise the title would then revert to the estate of the testator; (3)  the 
presumption is in favor of testacy, requiring no express devise to the 
living children of J .  ; (4)  the rule in Bhelle?~'s  case has no application. 

2. Life Estates-Possession-Remainder-Limitations of Actions. 
The possession of a life tenant, however long, can confer no title against 

the remaindermen. 

APPEAL by plaintiff from Whedlbee, J., at  February Term, 1911, of 
HARNETT. 

The  facts are sufficiently stated in  the opinion of the Court by Mr. 
Chief Justice Clark. 

N. A. Townsend for plaintif. 
J .  C.  Clifford for defendant. 

CLARK, C. J. Sanders P. Cox died seized i n  fee of the premises. 
The  plaintiff, J o h n  C. Cox, having contracted to sell the premises to 
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Cox u. JERNIGAN ; THOMPSON v. JERNIGAN. 

the defendant, tendered a deed and demanded the purchase money. The 
defendant refused to accept the deed and pay the purchase money, on the 
ground that the plaintiff could not make a good title in  fee. 

The plaintiff claims title under the following item in  the will of 
Sanders P. Cox: "Item 3. I give and devise to Wiley M. Cox, 
Charles P. Farmer, and 0. C. Darden and their heirs that tract of 
land (describing i t )  now owned by me, supposed to contain 430 acres, 
more or less, in  special trust and confidence that they will allow my 
grandson, John C. Cox, the use and enjoyment of the same during his 
life. I n  case he should die before he arrives at  the age of 21 
years and should not leave any living children a t  his death, then (585) 
to the use and enjoyment of all my living children and their 
heirs." 

Upon the facts agreed, as above, the judge held that the deed offered 
by the plaintiff did not convey a fee-simple title to the land, and that the 
defect would not be cured by the surviving trustee joining therein, and 
gave judgment accordingly. 

I n  Hauser v. Craft, 134 N. C., 319, where the Court was called 
upon to construe an item in  a will very similar to this, it was held that 
where there is a devise of property to A. for life, and should A. die 
without leaving children, then the property to be divided among the 
rest of the testator's heirs, A. held a life estate, with a remainder to A.'s 
children, and that i n  such case the children would not be estopped by a 
deed with covenant of warranty executed by the life tenant. That case 
presented almost the exact counterpart of the devise in  Whitfield v. 
Garris, 134 N. C., 24, where the property was devised in  fee to A., 
with a provision that if he should die without leaving children or heirs 
of his body, then over. I n  such case i t  was held that A. took a fee 
defeasible on his dying without leaving children. 

I t  is clear that the testator in the present case intended to devise 
only a life estate to the plaintiff, and hence a devise in  fee simple will 
not be presumed under Revisal, 3138. I n  re Brooks' Will, 125 N. C., 
136. The rule in Shelley's case has no application here. Byrd v. Gil- 
liam, 121 N.  C., 326; Hooker v. Montague, 123 N.  C., 154. 

The testator used apt words to indicate that he intended to give only 
a life estate to his grandson, and allowed him to use and occupy the 
land during his life. At  the death of his grandson the property would 
vest in  his children, and if he left none it would revert to the estate. 
There is no express devise to the children of John C. Cox should he 
die leaving children, but in view of the presumption in favor of testacy 
and under a proper construction of the testator's intention, the land by 
implication would descend to the children of John C. Cox. 

I t  was also held in Hauser v. Craft, 134 N. C., 319, that pos- (586) 
461 
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session by t h e  grantees of a l i fe  tenant  i s  not  adverse to  t h e  re- 
mainderman dur ing  t h e  l i fe  of t h e  l i fe  tenant.  A for t io r i  the pos- 
session of the  l i fe  tenant,  however long, can  confer n o  title as  against 
t h e  reinaindermen. 

Affirmed. 
NOTE.-Thompson v. Jernigan i s  affirmed on  authori ty  of t h e  above 

ease. 

C;lted: S w i d e l l  v. Smaw, 156 N. Q., 3;  B ~ a d d y  v. Dad, ib., 33; 
Maynard v. Sears, 157 N. C., 4. 

MRS. SARAH MORARITY v. DURHAM TRACTION COMPANY. 

(Filed 12 Apri1,'lSll.) 

1. Street Railways-Alighting Passengers-Negligence-Questions for Jury- 
Instructions. 

I n  an action for damages against a street car company for negligence 
alleged in suddenly starting the car whiIe plaintiff, a woman of 58 years, 
seeming to the conductor to be "old and clumsy," was alighting a t  her 
destination, of which she had previously notified the conductor, from an 
ordinary summer car with seats running across and handholds a t  either 
end of the seats, the distance from the floor of the car to the running- 
board being 17 inches and from that to the ground 25 inches, the ground 
sloping a t  the place somewhat over 9 inches, an instruction is proper, that  
if the jury should find, under supporting and conflicting evidence, that if 
the car was suddenly started and jerked as the plaintiff was alighting 
with one foot on the running-board and the other in  the act of descending 
to the ground, whereby the plaintiff was thrown to the ground, they should 
answer the issue of negligence "Yes," but otherwise if the plaintiff fell on 
the sloping ground after leaving the car. 

2. Street Railways-Alighting Passengers-Duty of Conductor-Rule of the 
Prudent Man-Negligence-Questions for Jury. 

As to whether a street car conductor owes a duty to assist a passenger 
to alight is a question for the jury, under the rule of the prudent man, 
with the burden of proof on plaintiff, where such assistance mould seem to 
be required; and defendant's negligence is a question for the jury when 
there is evidence tending-to show that  plaintiff was a woman 58 years old, 
appeared to the conductor to  be "old and clumsy," was injured while 
alighting from a summer car a t  a customary stopping point, her destina- 
tion, of which she had previously notified the conductor, and where the 
ground sloped more than 9 inches. 

3. Negligence-Release-Agreeing Mind-Questions for Jury. 
I n  this case there was evidence tending to show that  defendant obtained 

a release from plaintiff for damages in consideration of $10 and the pay- 
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ment of plaintiff's drug and doctor's bill, soon after the injury complained 
of was inflicted, while the latter was in bed suffering from the effects of 
the injury and under the influence of drugs: Held, it was a question for 
the jury to determine whether the plaintift' at the time of the execution of 
the release had sufficient mental capacity to understand its nature and 
effect. 

APPEAL by defendant from Lyon J., at October Term, 1911, of (587) 
DURHAM. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justice Clark. 

A. M. Moore and Bryant & Brogden for plaintif.  
Foushee & Foushee for defendhnt. 

CLARK, O. J. This is an action for injuries sustained in getting off 
a street car. The car was an ordinary summer car with seats running 
across, with handholds at  either end of the seats. The evidence on 
both sides is that the car had come to a full stop; that the distance 
from the floor of the car to the running-board was 17 inches, and 
from the running-board to the ground was 25 inches; that the car stopped 
a t  a regvlar stopping place and that the ground sloped at that place 
something over 9 inches. The plaintiff was a female 58 years of age. 
Her  allegation is that the car moved while she was in the act of getting 
off and before she had time to reach the ground, giving a sudden plunge 
or jerk which caused her to lose her balance and fall, whereby she sus- 
tained serious injuries. The defendant contended that the plaintiff 
stumbled after she left the car by reason of some inequality in the 
ground for which the defendant was not responsible. 

The judge charged the jury that if they found from the greater 
weight of the evidence that when the car stopped and while the (588) 
plaintiff was in the act of alighting therefrom with one foot on 
the running-board and the other in the act of descending to the ground, 
the car was suddenly started and jerked, whereby she was thrown 
to the ground, the defendant was guilty of negligence, and the jury 
should find the fourth issue "Yes." But that if the jury should find 
from the evidence that if the car was standing still and did not move 
while she was in the act of getting off the car, but that while the plain- 
tiff was walking off from the car she stumbled and fell and hurt herself, 
the defendant would not be responsible for that, and the jury should 
answer the fourth issue "No." 

While there are a good many exceptions, the above instruction states 
the real controversy, which is almost entirely one of fact for the jury, 
and the case was submitted by the judge with instructions as to the law 
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under the well-settled principles of negligence applicable in such cases. 
It is unnecessary to discuss them in this case, as they have so repeatedly 
been decided by the Court. The defendant relies, however, much upon 
the follo~ving instruction by the court: "That if the jury should find by 
the greater weight of the evidence, the burden being upon the plaintiff, 
that the car was of such height and the running-board was such a dis- 
tance from the ground that an ordinarily prudent man under the cir- 
cumstances of the situation viould not hax~e had such a car stop at  such 
a place, and if the jury should find that the height of the car and the 
distance from the running-board to the ground and place where the car 
stopped was in such condition that a reasonably prudent man would not 
have permitted the plaintiff to have gotten off the car without assistance, 
then i t  was the duty of the defendant, by its conductor, to assist her in 
getting off, and that if he failed to do so under the circumstances his 
failure was negligence, as the court has defined negligence to be." I n  
this we find no error. There was evidence that the plaintiff was 58 
years old, and on the other hand there was evidence that she had 
walked 3 miles that morning, tending to show that she mas still 

vigorous. Whether in view of all the evidence a reasonably pru- 
(589) dent man would have allowed the plaintiff, incumbered with the 

skirts of her sex, to get off a car of that height without assistance 
at  a place where the ground was steeply sloping, was a matter of fact for 
the jury, which was properly left to them. The conductor testified that 
the plaintiff seemed "old and clumsy." Whether under all the circum- 
stances i t  was negligence in  him not to render her assistance was a mat- 
ter to be determined by the jury from the evidence, using their knowl- 
edge acquired by their observation in the ordinary affairs of life. This 
is called "ordinary common sense," and is one of the strong points 
which recommends the jury system for the determination of disputed 
matters of fact. 

The plaintiff's hip was broken and there was testimony that she was 
otherwise injured. The day after she was hurt and while she was in  
bed suffering from the injury, the defendant secured from her a release in  
consideration of the sum of $10 ill cash, $15 in doctor's bill, and 
$13.65 for drug bill. The plaintiff testified that she was under the influ- 
ence of drugs and suffering from pain and does not remember gir-ing the 
receipt. The jury find that $1,000 was a fair  compensation for her 
injuries. Upon all the evidence and under a correct charge from the 
court, the jury find upon an issue submitted that the plaintiff at the 
time of the execution of the said release did not have sufficient mental 
capacity to understand its nature and effect. 

The exceptions in the case present mostly questions which have been 
so often passed upon by the Court that they do not require further 
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elaboration. The chief point presented is that first discussed above, as 
to which Moore on Carriers, 682, says: "A railroad company having 
provided suitable and safe means for entering and alighting, and hav- 
ing stopped its train in the proper position, is under no obligation to 
furnish some one to aid passengers generally in getting on board or 
alighting from its cars. I n  the case of infirm persons, however, whose 
age and infirmity are apparent from their appearance, i t  is the duty 
of the carrier's servants to assist them in alighting from or boarding a 
train, if such assistance is necessary for their safety. Bnd where a 
train stops at  a place where passengers can not alight without difficulty, 
they are bound to assist them." Again, he says: "Ordinarily, 
whether or not assistance should have been rendered by the (590) 
carrier's employees to a passenger in a given instance is a ques- 
tion for the jury under the circumstances in  the case." 

I n  R. R. v. Miller, 11 L. R. A., 396; 23 Am. St., 315, the Court sus- 
tained the following instruction: "Whether or not the failure to assist 
Mrs. Miller i n  getting off the train on the part of the persons in charge 
of said train was a want of that measure of care which the employees 
of the defendant owed to her as a passenger, you will determine from 
all the circumstances, taking into consideration the failure on her part 
to ask for assistance." This is substantially the charge given by the 
court in  this case. I n  H i m h a w  v. R. R., 118 N. C., 1053-1055, dis- 
cussing injury to a passenger in  alighting from a car, i t  was held that 
such matters should be submitted to the jury. I n  the present case 
the conductor testified that the plaintiff "seemed to be old and clumsy," 
the car was quite high from the ground, which iT7as steep and sloping 
at  that point, and she had notified the conductor of her wish to alight 
at  that point. Whether i t  was negligence in him to ~ e r m i t  her to alight 
without assistance and whether such negligence was one of the causes' of 
the injury were matters properly submitted for determination by the 
jury. 

Upon consideration of all the exceptions, we find 
No error. 

Cited: Fulghurn v. R. R., 158 N. C., 560; T h o r p  v. Trac t ion  go., 
159 N. C., 35. 
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CHARLES D. WILDES,  RECEIVER OF T H E  VERTICAL P A P E R  COMPANY, 
v. M. NELSON AKD JAMES W. ALLEN. 

(Filed 12 April, 1911.) 

1. Contracts-Failure to Perform-Dependable Conditions. 

A party to a contract may elect to treat it  as ended upon the failure and 
inability of the other party to perform a dependent stipulation therein and 
which extends to the entire measure of the obligation. 

2. Same-Patents-Termination of Contract-Election-License. 

When it appears from a written contract entered into between a paten- 
tee and another that the purpose of the former was solely to arrange for 
the manufacture and sale of the patented implement, for which he was 
to receive a certain commission on the sales, the right of the latter under 
the contract is dependent upon the fulfillment of the obligations imposed 
upon him, and upon his failure and inability to perform these conditions 
the patentee may regard the contract as a t  an end. Bemhle, in this case, 
the contract was one of license ancl not of assignment. 

3. Contracts-Failure to Perform-Termination-Election-Corporations- 
Receivers. 

The receiver of an insolvent corporation can enforce no right under a 
contract previously entered into by the corporation and a patentee, wherein 
the rights of the corporation are made dependent upon the manufacture, 
advertisement, and sale of the patented article and payment to  the 
patentee of a commission or royalty on the sales, when admittedly the 
corporation had failed to perform the conditioils imposed on it and was 
unable to do so. 

(591) APPEAL from Whedbee, J., at  February Term, 1911, of WAKE. 
Civil action, heard on case agreed. It was made to appear that, 

on 12 June,  1905, the defendant Nelson, patentee and owner of an im- 
proved paper cutter, entered into a contract with M. N. and E. M. An- 
d r e w ~ ,  parties of the second part, by which the said parties acquired the 
exclusire right to manufacture and sell said patent and any and all im- 
provements on the same that  might be made by the party of the first part. 
The  parties of the second par t  contracting "to manufacture or cause to 
be manufactured said paper cutter and to push sale of same." That  
on 4 June,  1906, the said Andrews Bros. assigned said contract to the 
Vertical Paper  Cutter Company, a corporation, and this company - acquired all the rights and interests and assumed all the obligations of 
the Andrews Bros. under their contract of 12 June,  1905, and this was 
done with the approval and assent of defendant Nelson. That, prior 
to  21 December, 1907, the Vertical Paper  Company ceased to sell said 
implements; having become hopelessly insolvent, they were unable to 
further nlanufacture and furnish or sell same, and thereupon, said 



N. C.] SPRIKG. TERM, 1911. 

Nelson elected to treat the contract as discharged and ended 
by the aforesaid breaches thereof by the said corporation. That (592) 
on 8 January, 1908, in an action instituted by the Ohio Brass and 
Iron Mannfacturing Company in behalf of itself and other creditors of 
the Vertical Paper Company, and on the ground of insolvency, Charles 
D. Wildes having been duly appointed receiver of the property and assets, 
summons was issued against said Nelson and complaint filed to establish 
the rights and realize on the interests of the Vertical Paper Company in 
the patent and as acquired under and by virtue of the contract. I n  
reference to this demand, the case agreed further states: "That since 
his appointment, the receiver of said Paper Cutter Company has failed 
to carry out or perform any part of said contract in respect to the 
mannfacture and sale of said paper cutters, which devolves upon said 
Paper Cutter Company under said contract, and is and has been unable 
to do so, and also was without authority to do so under the order ap- 
pointing him receiver." On the contract and facts in  reference thereto, 
stated in  the case agreed, the court entered judgment that defendant 
Nelson go without day, and the receiver excepted and appealed. 

John W.  Himdale and Walter L. Watson for plaintif. 
E. L. Travis, W.  E. Daniel, and iVurray Allen for defendant. 

HOKE, J., after stating the case: The cause, in  our opinion, has been 
correctly decided. The contract, on which the rights of these parties 
depend, contains preamble and recitals : 

"That whereas the party of the first part did obtain letters patent of 
the United States foi an-improvement-in paper cutters, which letters 
patent are numbered 718722, and bear date of 20 January, 1903 ; and 
whereas the party of the first part is the sole owner of said patent and 
of all rights under same; and whereas the parties of the second part 
are desirous of acquiring the exclusive right to manufacture and sell said 
patent paper cutters, including any and all improvements that may be 
made in said patent by the party of the first par t ;  and whereas the 
party of the first part is desirous of having the parties of the sec- 
ond part assume the entire control of the manufacture and sale of (593) 
said patent paper cutter: Now, therefore, in  consideration of the 

aLd t h e  further consideration of the mutual promises and 
agreements hereinafter sat out, and for the purpose of fully defining the 
rights and privileges of the parties hereto, and the payment of the sum 
of $10, the party of the first' part and the parties of the second part do 
promise, agree, and contract, each with the other," etc. 

And on matters more directly relevant, then stipulates as follows : 
"First. The party of the first part hereby licenses and empomrs 
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the parties of the second part and their assigns the exclusive right to 
manufacture and sell said patent paper cutter, which not only embraces 
the patent paper cutter as now designed, but includes any and a 1  im- 
provements in  or modifications of said patent that may hereafter be 
made by the party of the first part, in  the United States of America and 
in all foreign states and countries, to the full end of the term for which 
said letters patent are or may be granted, as fully as that right is now 
enjoyed by the party of the first part;  said parties of the second part 
to have the right and authority to manufacture and sell said patent paper 
cutter under the name and style of 'The Nelson Paper Cutter, Andrews 
& Andrews, Sole Manufacturers and Agents,' or under whatever name 
said parties of the second part may elect, either now or hereafter, with 
full right and privilege to change said name or style whenever they 
may so elect. 

"Second. The parties of the second part are to manufacture or 
cause to be manufactured siid improvement in paper cutters, and are 
to sell the same, using due diligence to push the sale of said paper cutter 
through agents and jobbers as may be deemed most advantageous by 
the parties of the second part, and to this end to use such advertising 
means as may be necessary to fully present the desirable qualities of 
such invention to the public. . . . 

'(Fourth. The parties of the second part agree to pay to the party 
of the first part the sum of 10 cents for each and every paper cutter 

sold under this agreement for cash as aforesaid and for which 
(594) pay has been received, said payment to be made in cash or by 

New York draft a t  the time of rendering the statement herein- 
before mentioned, to wit, on 1 January and 1 July of each and every 
year, beginning 1 January, 1906. 

((The parties of the second part are authorized and empowered 
to sell said letters patent at  such price as they may deem advisable; and 
the party of the first part i s  authorized and empowered to sell said 
letters patent for a sum not less than $10,000: Provided, that an option 
shall first be given to the other party by the party offering to sell, for  
thirty days, to confirnl or disaffirm such sale; th!at if said party dis- 
affirms such sale, then he is to, within ten days after such disaffirmance, 
pay to the party desiring to sell, in cash, one-half of the amount offered 
as purchase price-such amount offered as purchase price to be a bona 
fide offer to purchase. That in  the event of a purchase by one of the 
parties to this contract under the provisions of this clause, all right, title, 
and interest of the party selling said letters patent shall vest in the party 
purchasing upon the payment of the purchase price, except that it shall 
in  no manner affect the right of the party selling to demand and receive 
his part of the proceeds of all sales up to the date of such sale of his 
interest to the other party." 468 
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Construing the language, and on authority, the contract would seem 
to be the grant of a license and not an assignment (Waterman v. Mac- 
Ifenzie, 138 U. S., 252)) and a perusal of t<e entire'instrument affords, 
we think, convincing evidence that i t  was the desire and sole purpose of 
the patentee to armnge for the manufacture and sale of the implement, 
and that the royalty arising from the sale was the only recompense to be 
looked for or received by him. This is evident, not only from the pre- 
amble and the general scope and purpose of the contract, but is sustained 
further by the recital of the "consideration of the premises and of the 
mutual promises and agreements hereinafter set out," and by the pro- 
vision that "the parties of the second part are to manufacture or cause to 
be manufactured said implement and to sell the same . . . 
using diligence to push the sale through agents and jobbers, (595) 
etc., and to use such advertising means as may be necessary to 
fulIy present the desirable qualities of this invention to the public"; 
and from this i t  follows that the grant of the license by the party of 
the first part, and the provisions for the manufacture and sale of the 
implement by the parties of the second part, were dependent stipulations, 
and on failure of performance by the parties of the second part  or 
their assigns and on the admission of their utter inability to perform 
further, the patentee was relieved of his obligations under the contract, 
and was in  the proper exercise of his rights when he "elected to treat the 
said contract as discharged and ended by the aforesaid alleged breaches.'' 
Anson on Contracts, 1 Amer. Ed., p. 362; Paige on Contracts, see. 
1453; Clark on Contracts, p. 451. The doctrine was applied in  TeZ- 
f ener v. Russ, 162 U. S., 270 ; Bank v. Hagner, 26 U.  S., 455, and num- 
erous decisions in our Court are in recognition of the principle. Vallette 
v. Booth, 131 N.  C., 37; Andrews 2.. Andrews, 122 N.  C., 352; Ducker v. 
Cochrane, 92 N. C., 600; Lutz v. Thompson, 87 N.  C., 334. 

I n  Telfener v. Russ, suplea, Associate Justice Field quotes with ap- 
proval from the opinion in  Bank c. Hagner on independent and de- 
pendent covenants as follows: "It is evident that the inclination of 
courts has strongly favored the latter construction as being obviously the 
most just. The seller ought not to be compelled to part with his prop- 
erty without receiving the consideration, nor the purchaser to part with 
his money without an equivalent in  return. Hence, in such cases, if 

1s con- either a vendor or a vendee wish to compel the other to fulfill h' 
tract he must make his part of the agreement precedent, and can not 
prevail against the other without an actual performance of the agree- . 

ment on his part, or a tender and refusal. And an averment to that 
effect is always made i n  the declaration upon contracts containing de- 
pendent undertakings, and that averment must be supported by proof." 

This position is not affected by the provision in  the contract for a 
469 
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division of the proceeds in  case of sale. This stipulation by correct 
interpretation was only existent during the life of the contract, 

(596) and when i t  was made to appear that the contract was a t  an end 
by reason of default on the part of the claimants, a failure to 

perform dependent covenants which were essential and controlling, the 
provision in  question was no longer binding. The authorities cited by 
appellant were chiefly cases where the instrument assailed was an 
executed conveyance or the coyenants and promises were independent 
i n  their nature. I n  X c B u m e y  ?;. Goodyear, 75 Mass., 569, a case very 
much relied upon, i t  seems there was an independent consideration, suffi- 
cient to support the contract; nor was there any allegation or suggestion 
of default on the part of the claimant. 

There is no error, and the judgment below must be affirmed. 
No error. 

Cited: Russ v. Ha~per ,  156 'N. C., 450; Supply Co, v. Roofing Go., 
160 N. C., 445. 

JOHN W. SANDLIN, ADXIXISTRATOR, ET AL., v. B. S. KEARNEY. 

(Filed 12 April, 1911.) 

1. Deeds and Conveyances-Interpretation of Deeds-Security-Debt-Equi- 
table Mortgages. 

When the real object of a conveyance of land is to provide a security 
for a loan or debt, equity will regard the conreyance as a mortgage, and 
will look beyond the mere form of the conveyance and the words therein 
employed, to ascertain the true intent of the parties respecting the transac- 
tion. 

2. Same-Debtor and Creditor-Implied Promise of Repayment. 
When one, at the request of another, purchases and pays for land for 

the latter, the law implies a promise on the part of the one for whom the 
purchase was made that he will repay the purchase price, with interest, 
thus establishing the relationship of creditor and debtor; and when the 
one thus acting for the other takes the deed to himself, equity will regard 
the deed as being in the nature of a mortgage to secure the money ad- 
vanced by him. 

3. Same-Legal Title-Principal and Agent. 
S., at the request of K., purchased certain lands for him, paid the pur- 

chase price and had the deed made to himself, and from the admissions in 
the pleadings it appears that it was done under a pasol agreement that he 
was to convey to I<. upon the repayment by the latter of the purchase 
price and interest. The statute of frauds was not pleaded: Held, (1) 
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SANDLIN ?I. KEARNEY. 

under the admissions in the pleadings, equity will regard the deed to S. 
in the nature of a mortgage to secure the repayment of the purchase price 
of the land; (2) the purchase of the land by K. through S. was in effect 
as if K. had made the purchase himself; (3)  it was not necessary to the 
equity of K. that he should have held the legal title; (4) the effect of the 
transaction was governed by the agreement between S. and K. without 
regard to what the vendor may have understood. 

4. Deeds and Conveyances-Debtor and Creditor-Equitable Mortgage- - - 
Limitations of Actions. 

As the deed for the land to S. was in effect a mortgage to secure the re- 
payment of the purchase price of land he had bought for K., and it ap- 
pearing that K. had entered into possession of the land since the last pay- 
ment on the debt, and retained the same for a sufficient length of time, 
under the statute of limitations, to bar the right of 8.: Held, that S. is 
not entitled to recover in this action, which was brought to have the land 
sold in order to pay the amount advaiiced by him. 

APPEAL from Guion, J., at April Term, 1910, of FRANKLIN. (597) 
This action was brought by the plaintiffs on the theory that 

their intestate and ancestor, C. H. Sandlin, at the request of the de- 
fendant B. S. Kearney, who wished to own the same, but was unable to 
raise the money, had purchased a tract of land on 1 March, 1880, at  
public auction from W. A. Davis, administrator, and commissioner of 
the court, for the sum of $712, and received a deed therefor to himself, 
upon the agreement and trust that he would "reconvey" the land to 
Kearney when he paid the amount of Sandlin's bid at  th'e sale, and, in 
the complaint, it is added, in the way of what seems to be a conclusion 
of fact or lam, "the said B. S. Kearney agreeing to purchase the land 
from said Sandlin and to pay the amount of the bid, with interest." I t  
is then alleged that Kearney took possession of the land and has been 
allowed to occupy i t  ever since the deed was made to Sandlin. There are 
other aliegations to the effect that Kearney was related to Sandlin, 
and for this reason he was permitted to remain in possession of the 
land, but that he paid interest on the debt to Sandlin up to 1 
January, 1885. Plaintiffs demand judgment for the possession (598) 
of the land; that i t  be declared that the defendant is indebted 
to them in the sum of $712, with interest from 1 January, 1885; that, 
on default of the payment of the same, the plaintiffs be adjudged to have 
a lien upon the land for their claim, and that it be sold to pay the same. 
The defendant admits the allegations of the complaint, subject to the 
following explanation, namely, that the land was bought at the sale by 
Sandlin at  the request of the defendant and for him, Sandlin agreeing 
to hold the title for the defendant until he should pay the amount ad- 
vanced by Sandlin or the price paid by him to Davis, with 8 per cent 
interest from 1 March, 1880, and that defendant paid the interest to 
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January, 1885, but has paid nothing on the debt since that time. This 
separate averment of the answer is admitted in plaintiffs' reply. The 
defendant then sets up a counterclaim, i n  which he alleges that in  1880 
he contracted to buy from E. G. Brown, whose tenant he then was, a lot in  
the town of Franklinton for $1,000, to ;be paid in cash, but that, having 
only $300, he paid that amount on the purchase money and applied to 
C. H. Sandlin for the loan of the balance, $700, which was advanced 
to him by Sandlin upon the agreement that the land should be conveyed 
to Sandlin by E. G. Brown, the vendor, as security for the said loan by 
Sandlin to him, which was to bear 8 per cent interest until paid. That 
interest was paid to 1 January, 1885, when Sandlin took possession of 
the land and retained i t  until the time of his death, and plaintiffs have 
since had possession of it. 

The plaintiffs, in their reply, admit these allegations of the counter- 
claim, but deny that C. R. Sandlin took possession of the lot in 1885 
under any agreement with the defendant other than this, that Kearney, 
being unable, on 1 January, 1885, to pay the loan of $700 made to him, 
which with accumulated interest amounted to $935, surrendered poeses- 
sion of the lot to Sandlin, and formally abandoned his equity therein. 

The jury, upon a single issue submitted to them, found that Kearney 
had not "formally" abandoned his equity. Both parties pleaded 

(599) the statute of limitations, in every conceivable form, and the 
case was heard by the court upon the pleadings and admissions 

of the parties, as herein set forth, and the deposition of B. F. Bullock, 
a witness for the defendant, whose testimony tended to sustain the plain- 
tiffs' version of the facts, so far  3s they relate to the lot transaction. 
There was no request for the submission of any issue to the jury, except 
the one already mentioned, and no prayer for instructions. The court 
adjudged that as to the Davis tract, containing 13 acres, the relation of 
vendor and vendee had been established, and the possession of Kearney 
from 1 January, 1885, without any payment to Sandlin, did not bar the 
right of the plaintiffs, under the statute, to have the land sold to pap the 
purchase money, and a sale was thereupon ordered. As to the town lot, 
the court held that the transaction between the parties created the rela- 
tion of mortgagor and mortgagee, and that the possession of Sandlin 
since 1 January, 1885, without any payment on the debt or any ac- 
counting for rents and profits, barred the defendant's recovery, under 
the statute, upon his counterclaim. Judgment was entered according 
to these rulings and for costs in the action, against the defendant, who 
has appealed therefrom to this Court. 

F. S.  Sp~ui l l  and Bickett CE W h i t e  for plaintif.?. 
W.  M.  Person and T.  T .  Hicks for defendant. 
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WALKER, J., after stating the case: There is a suggestion in the de- 
fendant's assignments of error that he was entitled to have the two " 
transactions i n  regard to the Davis tract and the town lot considered 
together, and that,-when so coupled, the court should have decided that 
the debt secured by the deed to Sandlin for the Davis tract had been 
fully satisfied and discharged by the receipt of rents and profits by the 
plaintiff while in possession under the other deed. No connection be- 
tween the two matters is shown by proof, though it is alleged in the 
answer that by a sale of a part of the town lot and the collection of 
rents, Sandlin had received enough to pay both debts. But as our deci- 
sion will practically achieve the same result for the defendant, we 
need take no further notice of this contention, if i t  is in such (600) 
tangible form as to permit us to do so. 

I n  our opinion, tha judge erred in holding that the relation of vendor 
and vendee was created between the parties by their arrangement with re- 
spect to the Davis tract. There is no point made as to the statute of 
frauds, and the case must be determined upon the admission of the 
parties. I f  the deed of Davis to Sandlin is to be considered, upon the 
facts relevant to that question, as a mortgage, then i t  must follow from 
the other facts that the statute of limitations, which is pleaded in 
the answer, i s  a bar to plaintiff's recovery. If the plaintiff's own state- 
ment, in his complaint, of the transaction does not make him a mortgagee 
and the defendant a mortgagor-and this we need not decide-the de- 
fendant's allegation, which he admits, surely impresses that character 
upon the relation of the parties. 

There are no special woads required to constitute a mortgage. The 
true test is to ascertain whether the conveyance is a security for the pay- - - 
ment of money or the performance of any act or thing. 1f the transac- 
tion resolves itself into a security, whatever be its form, i t  is, in equity, a 
mortgage. "The rule which converts an absolute deed into a mortgage, 
in  accordance with the intention of the parties that i t  should be held 
only as security, applies not only to conveyances, voluntarily made by 
the grantor, but also to deeds received by purchasers a t  judicial sales, 
when the purchase was made under an agreement or arrangement with 
the debtor that the title should be hel'd only as security for a debt or 
loan, and should be defeasible on payment of the money due. Nor need 
the deed even be made by the debtor; i t  is sufficient if the debtor, who 
claims to occupy the position of a mortgagor with the right of redemp- 
tion, has an interest, legal or equitable, in the premises, and the grantee 
of the legal title acquired i t  by the act and assent of the debtor and as 
security for his debt." 27 Cyc., 993. The law looks to the substance and 
not the phraseology. I t  goes behind the mere words of the parties to 
find their real meaning and intent, and when found, i t  admin- 
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(601) isters their rights accordingly, and i t  matters not how this intent 
may be veiled or concealed by language. I t  searches for the 

true, and not the false, and brushes aside all impediments in  the way 
of finding it. Chancery suffers itself to be little embarassed with the 
forms which any transaction may assun~e, and, therefore, in whatever 
hand the fee may remain or however disguised niay be the terms, if the 
real object be the taking or holding of land for the security of a loan or 
debt, it is, in  equity, a mortgage, and, if necessary, the subsequent con- 
duct of the parties with reference to the matter may be examined to 
ascertain their true intent, as the giving a note for the money or receiv- 
ing part payment or interest on the same. Campbell v. Worthington, 
6 Vermont, 448; 20 A. &- E. Enc. ( 2  Ed.), 944-949. I t  can make 
no difference, in  the application of the principle, whether the deed is 
made directly from the rendor to the party alleged to hold as mort- 
gagee, or by the party claiming the, equity of redemption to him, or 
that the legal title never was in  the debtor. Carr v. Carr, 52 N.  Y., 251 ; 
Balduff v. Griswdd, 9 Okla., 438. I t  all comes back to the same test, 
Was the deed made to secure a debt or was the land bought by one party 
for himself, with an  agreement to aell i t  to another? I n  our case it ap- 
pears that Sandlin advanced the money, at the request of Kearney, and 
the land was bought for the latter. His  equity is, therefore, as complete 
as if he had bought i t  himself. When Kearney requested Sandlin to 
advance the money to him for the purpose of making the purchase, the 
law implied a promise by Kearney to pay back the amount so advanced, 
with interest, and this established the relation of debtor and creditor, as 
much so as if Sandlin had directly loaned the money to Kearney and 
delivered it to him, and the latter had, in turn, paid it to the vendor. 
The making of the deed by the vendor at Kearney'r instance, to Sandlin, 
is the same, at least in equity, as if it had been made to Kearney and 
he had conveyed i t  to Sandlin; otherwise, we would sacrifice the very 
substance of the transaction to its form. Suppose Sandlin had given 
Kearney a writing expressing the same agreement as that admitted 

in  this case. Would i t  not be a mortgage? As we have it, the 
(602) admission of the parties in  their pleadings stands for the writing. 

The contract is the same, though it is not written. I t  must be 
borne in mind that Sandlin, according to the facts and not merely his 
contention, bought for Kearney and not for himself. We who does an act 
through the medium of another is, in law, considered as doing i t  himself, 
and it was, therefore, subst&ntially a purchase by Kearney from Davis. 
Looking at  the real transaction, we find that Kearney bought the land 
and Sandlin, at his request, loaned him the money to pay for it, taking 
the title to himself as security for its payment. These are the naked 
facts when stripped of mere verbiage. I n  the Vermont case we have 
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cited, the distinction between a contract for a sale of land and a mort- 
gage is sharply drawn, anid it was held by that Court that as advance- 
ments were made by the party having the legal title, they became a loan, 
and consequently a debt against the party to whom they were made, and 
he was subject to suit therefor, and that in this feature of the case the 
deed was really a mortgage; and of like import is Carr v. C a w ,  supra, 
wherein it m7as said : 

"It is well established that a deed, absolute on its face, can be shown 
by par01 or other extrinsic evidence .to have been intended as a mort- 
gage; and that the relation of mortgagor and mortgagee being thus es- 
tablished, all the rights and obligations incident to that relation attach 
to the parties. I t  is hot material that the conveyance should be malde 
by the debtor or by hini in whom the equity of redemption will exist. 
I t  is sufficient if the debtor and he who claims to occupy the position of 
mortgagor with the right of redemption has an interest, legal or equita- 
ble, in the premises, and the grantee of the legal title has and acquired 
such title by the act and assent of the debtor, and as a security for his 
debt. (Stoddard v. Whiting, 46 N. Y., 627.) I n  the case cited the plain- 
tiff sought to redeem the premises from the defendant, who had taken the 
title upon paying a balance due upon a contract of purchase held by the 
assignor of the plaintiff, who had entered under the contract and paid 
a part of the purchase money before the arrangement with the defendant, 
who took the conveyance directly from the original vendor. But  
the principle of the case is decisive of this appeal. That the con- (603) 
tract was in  writing, and the vendee had made partial payment 
of the purchase money, and was in  possession of the premises, only make 
the two cases to differ, circumstantially, and affect the degree rather than 
the character of the evidence to establish the relationship of mortgagor 
and mortgagee. The purchase h e ~ e  was by the borrower of the money 
from the plaintiff, and his rights as purchaser were recognized by the 
seller; the possession of the actual buyer followed immediately upon the 
purchase, and he paid a part of the purchase money at the time, and 
became a debtor to the plaintiff for the amount advanced by him. The 
circumstances are as significant and the equities as palpable as in Stod- 
&rd v. Whiting; and i t  needs no extension of the rule there adjudged to 
declare the conveyance to the plaintiff to have been intended as a mort- 
gage.'' 

That case is not distinguishable in principle from this one. I t  ap- 
peared there, i t  i s  true, that the ~e l le r  had recognized the borrower of 
the money as the purchaser of the land by receiving a part of the pur- 
chase money from him, but that fact does not differentiate the cases, anld 
was merely mentioned by the court because i t  happened to be one of the 
facts in the case. Sandlin bought for K e a r n e ~ ,  paying the price for him, 
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and thereby recognized him as the real purchaser. The character of the 
transaction must be determined, not so much by the understanding of 
Davis, the seller, as by the agreement between Sandlin and Kearney. 
Many authorities can be cited to sustain our view of the matter. 20 A. 
& E. Enc., p. 943 et  seq. and notes; Jones on Mortgages (6 Ed.),  secs. 
281 and 332; Klock v. Walter, '70 Ill., 416; Robinsom v. Lincoln Sav- 
imgs Bamlc, 85  Tenn., 363; Thaclcer v. Morris, 52 W. Va., 220 (94 Am. 
St., 928). We are not without analogous decisions of this Court. The 
case of Crudup v. Thomas, 126 N.  C., 333, is substantially like ours. 
There E. A. Crudup advanced the money at the request of A. D. Crudup 
and bought the land a t  a sale, taking the deed to himself. I t  was held 
that he was a mortgagee and liable to account as such. Mfg. Co. v. 

Gray, 124 N. C., 322. I n  Watlcins v. Williams, 123 N. C., 170, i t  
(604) was held that whenever a deed is really taken as a security for 

a debt, it is substantially- a mortgage, whatever may be the formal 
agreement between the parties, and, in  equity, i t  will be treated as a 
mortgage, with all the rights and remeldies incident thereto; and the 
same principle was announced in the previous case of Bobinson I*. Wil- 
loughby, 65 N.  C., 520, wherein Justice-Rodman,, speaking for the Court, 
said: "A mortgage is a conveyance by a debtor to his creditor, or to 
some one i n  trust for him, as a security for the debt. Whatever i t  is, sub- 
stantially, this is held to be a mortgage in  a court of equity, and the 
idebtor has a right to redeem. Coote Mort., 22; Fisher Mort., 68. I t  is 
immaterial whether the contract be in  one writing or in several; Mason 
v. Hearne, 45 N .  C., 88; and i t  is also immaterial (as between the 
parties) whether the agreement for redemption be in  writing or oral; 
and such agreement may be implied from the attending circumstances. 
Of these principles, and .of the circumstances which will cause a deed 
absolute on its face to be construed as a mortgage, numerous illustrations 
may be found in the treatises above cited, and in our own Reports. . . . 
I n  determining the question whether a transaction amounted to a mort- 
gage, or to a defeasible purchase, i t  has always been considered of the 
greatest importance whether the vendor was a debtor to the vendee, and 
if he were, and if after the supposed sale he continued to be a debtor, the 
inference was irresistible that the transaction was a mortgage, and that 
he could redeem by paying the debt. (Coote Mort., 24.) Otherwise, the 
debtor would have parted with his land without any consideration what- 
ever. . . . I f  a transaction be a mortgage in substance, the most sol- 
emn engagement to the contrary, made at  the time, can not deprive the 
debtor of his right to redeem ; such a case being, on grounds of equity, an 
exception to the maxim 'Modus et conventio z1incunt legem.' . . . In  
addition to this, the fact that the supposed vendor continued in posses- 
sion after the sale, without the ldemand or payment of rent, is a circum- 
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stance which, remaining unexplained, is inconsistent with the idea of an 
absolute sale. Taking this view of the case, Christenbury retained an 
equity of redemption, which a t  least his deed conveyed to Wil- 
loughby." Porter v. White, 128 N.  C., 42; Waters v. Grabtree, (605) 
105 N. C., 394. A comparison of these decisions, and others of 
the same class, with the case at  bar will disclose a striking similarity be- 
tween them. But Jlcrson v. Hearne, 45 N.  C., 88, seems to be "on all- 
fours" with our case, the only difference being that, though the deed was 
absolute in form, the agreement for redemption was in writing; but this, 
as we have seen, makes no difference. I n  that case i t  appeared that the 
defendant bought a tract of lanfd for the plaintiff from one Davis, and 
paid the purchase money to him, under an agreement that he would con- 
vey the land to the plaintiff when she paid the amount so advanced by 
him. I t  was held to be a mortgage, Judge Pearson saying that "the 
Court regards not the form, whenever the real intention was merely to 
secure the payment of money, and will, upon the ground of the intention, 
relieve against the forfeiture of conditions7' and permit the party having 
the equity to redeem. Our case shows not only an express agieement for 
a redemption, which was evidently omitted from ignorance or mistake, 
but facts dehors the deed incansistent with the idsa of an absolute pur- 
chase by Sandlin, and thus i t  is brought within the familiar principle 
established in the following decisions : Streator v. Jones, 10 N.  C., 423 ; 
Kelly v. Bryan, 41 N.  C., 283; Clement v. Clement, 54 N.  C., 184; Sow- 
ell v. Barrett, 45 N.  C., 50. 

We close this part of the discussion with the words of Chief Justice 
Smith in the oft-cited case of ~Iulholland v. York, 82 N.  C., 510: "Can 
a trust attaching to land be created by a par01 contract entered into be- 
tween the debtor and his attorney, that the latter will buy the debtor's 
land at  the execution sale, hold for his benefit, anld reconvey on being 
reimbursed the money paid for i t ?  I n  our opinion, a trust may be thus 
formed, and i t  will be enforced on the ground df fraud in the purchaser 
in  obtaining the property of another under a promise to allow him to 
redeem, and attempting afterwards to appropriate i t  to his own use. The 
principle is illustrated in several cases in  our own Reports, which will be 
briefly aldverted to. I n  Turner v. King, 37 N .  C., 132, the defendant 
verbally agreed with the plaintiff to buy in  his lands, about to be 
sold under execution, and allow him to redeem on repayment of (606) 
the purchase money; and this being known to the bidders, two 
of them desisted, and the defendant bought for $190 lanlds worth $450. 
On a bill to redeem, Daniel, J., uses this language: 'The attempt of the 
defendant to set up an irredeemable title, after the agreement he entered 
into, is such a fraud as this Court will relieve against.'" The learned 
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jurist used the word "trust" in its general sense, as every mortgagee is 
a trustee, first for himself to secure his debt, and then for the mortgagor. 

I f  this deed must be considered as a mortgage, the deed for the town 
lot must receive the same construction. Kearney actually bought the lot 
himself and paid a part of the purchase money, Sandlin advancing the 
balance, upon an agreement of Kearney to pay it back to him. This 
created a debt, and the deed was a security for its payment. 

Having concluded that both deeds must be regarded as mortgages, i t  
follows that the plaintiff's cause of action is barred by the statute, Kear- 
ney, the mortgagor, having been in possession of the Davis tract since 
the last payment on the debt was made in January, 1885 (Revisal, sees. 
391 (3) and 399), and the defendant's cause of action, alleged in his 
counterclaim, is likewise barred, Sandlin, the mortgagee, having held the 
possession of the lot since January, 1885, when the last payment on that 
debt was made. Brown v. B~ozun, 103 Ind., 23. 

The result is that there was error in the ruling as to the Davis tract, 
and no error as to the town lot, and we modify the judgment accord- 
ingly and direct i t  to be adjudged in the Superior Court that the de- 
fendant is the absolute owner of the Davis tract and the plaintiff of the 
town lot. 

Modified. 

W. 111. GUILFORD, BY HIS NEXT FRIEKD, V. RECEIVERS OF THE EORFOLK 
AKD SOUTHE'RN RAILWAY COMPANY. 

(Filed 1 March, 1911.) 

Negligence-Evidence-Instructions. 
In this action for damages for personal injuries the usual and appro- 

priate issues of negligence, contributory negligence, and the last clear 
chance were submittea under evidence tending to show that plaintiff, while 
walking on defendant's track, became unconscious, and was injured by 
defendant's train under circumstances in which the engineer could have 
seen his condition in time to have avoided the injury, and it was held that 
the instructions given by the court were not erroneous, under Sawtier's 
case, 145 N. C., 24, and other like cases. 

APPEAL from J. S. Adams, J., a t  December Term, 1910, of BEAUPORT. 
Civil action to recover damages for injury caused by alleged negli- 

gence on the part of defendant company. The jury rendered the follow- 
ing verdict : 

"1. Was the plaintiff injured by the negligence of the defendant? An- 
swer: Yes. 

"2. Did the plaintiff contribute to his injury by his own negligence? 
Answer: Yes. 
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"3. Notwithstanding the negligence of the plaintiff, could defendants, 
by the exercise of ordinary care, have avoided the injury? Answer: 
Yes. 

"4. What damages, if any, is plaintiff entitled to recover? Answer : 
$500." 

Judgment on the verdict, and defendant excepted and appealed. 

Ward & Grimes for plaintiff. 
Xmall, MacLcan & McMullan, for defendant. 

PER CURIAM. There was evidence on the part of plaintiff tending to 
show that in  October, 1908, plaintiff was walking along the railroad 
track. where pedestrians were accu~tome~d to use the same because i t  
shortened the distance for persons going in that direction, and becoming 
faint, he started off the track, sat down on the end of a cross-tie, 
became unconscious, and when in  this condition was struck by (608) 
a passing train and his arm crushed so that it had to be ampu- 
tated, "from the shoulder"; that i t  was a bright, sunshiny day, and at  
the point where the injury occurred the track, in the direction from 
which the train was approaching, was straight for 495 feet, and the 
plaintiff, in the position he then mas, could have been seen for that dis- 
tance and the injury prevented by the exercise of proper care on the part 
of defendant's employees in  charge of the train. The evidence of the 
defendant tended to show that plaintiff was seen and his presence and 
condition noted just as the engine came around the curve and that every- 
thing possible was then done to stop the train. 

Under a charge, which is in substantial accord with our decisions, 
applicable to the case presented, notably Ar~owoocT v. R. R., 126 N. C., 
629; Pickett v. R. R., 117 X. C., 616; Xawyor I$. R. R., 145 N. C., 24, 
the jury have accepted the plaintiff's version of the occurrence, and in 
that view a good cause of action has been clearly established. On care- 
ful consideration we find in  the record 

No error. 

Cited: Ezum v. R. R., ante, 419; Holman v. R. R., 159 N.  C., 46; 
Smi th  v .  R. R., 162 N. C., 36; Bhephevd v. R. R., 163 N.  C., 521; X c -  
Neil1 v. R. R., 167 N. C., 400. 



IN  T H E  SUPREME COURT. [I54 

JOHN D. KERR AND WIFE v. R. W. HICKS. 

(Filed 15 March, 1911.) 

Injunction-Damages-Cause of Action-Judgment, 
Defendant was restrained from selling plaintiffs' land upon plaintiffs' 

application, and em mero motu, as a precaution, the judge restrained 
plaintiffs from cutting and removing timber. Plaintiffs moved for dam- 
ages caused by the order restraining them, and it was Held,  that a judg- 
ment upon defendant's motion to dismiss mas properly granted, as the 
damages sought were not recoverable. 

APPEAL by plaintiff from Whedbee, J., at August Term, 1910, of 
SANPSON. 

(609) F. R. Cooper for plaintif. 
FaGon d2 Wright for defendant. 

PER CURIAM. This case has been before this Court four times before, 
and will be found reported 122 N. C., 409; 129 N. C., 141; 131 N. C., 
90; 133 N. C., 175. Summons issued in  October, 1891. This branch of 
the case was a motion of plaintiffs to have their alleged damages caused 
by reason of the restraining order issued against plaintiffs, when plain- 
tiffs restrained defendant from working timber, etc., on the land in dis- 
pute, which order likewise restrained plaintiffs from making staves, tar, 
etc., on the land. Defendant filed the motion set out i n  the record, which 
his Honor sustained. The injunction was issued by Judge E. T. Boy7cin, 
10 December, 1891, nearly nineteen years ago. 

I t  i s  manifest that the plaintiffs are not entitled to recover damages 
as contended for by them. 

The defendant was restrained from selling plaintiffs' land upon plain- 
tiffs' application. I n  the meantime, and ex mero motu as a precaution, 
the judge compelled plaintiff to desist from cutting and removing tim- 
ber. This was a condition upon which the injunction against defendant 
was continued until final hearing. 

The order of the Superior Court refusing plaintiffs' motion is 
Affirmed. 

Cited: Gold v. Cozart, 173 N. C., 614. 
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(Filed 5 April, 1911.) 

Ejectment-Defendant's Bond-Receiver-Power of Court-Supreme Court- 
Supersedeas Order-Practice. 

Revisal, 453, requiring defendant in ejectment to give bond before put- 
ting in a defense to the entire action, does not abridge the power of the 
court to appoint a receiver to secure the rents and profits; and while the 
Supreme Court, under its general power of "supervision and control over 
the proceedings of the Superior Court," might exercise the extraordinary 
right to grant a supersedeas to vacate an order appointing a receiver and 
permit defendant to give bond, it will not do so except under unusual cir- 
cumstances, as when there has been a gross abuse of discretion by the 
trial judge. 

APPEAL by ldefendant from Justice, J .  From WASHINGTON. 
The facts are sufficiently stated in the opinion of the Court by Mr. 

Chief Justice Clark. 

Gnn & Linn  and W.  $1. Bond for plaintiff. 
0. 0. Gaylord for defendant. 

PER CURIAM. Revisal, 453, requiring a defendant in ejectment to give 
bond before putting in a defense to the action, does not abridge the 
power of the court to appoint a receiver to secure the rents and profits. 
Kron v. Dennis, 90 N.  C., 327; Durant v. Crozoell, 97 N .  C., 374. 

I n  the present case the insolvency of the defenldant was admitted, and 
for that reason and on account of other n~at ters  made to appear to the 
court, the judge, instead of accepting a bond, appointed a receiver to take 
charge of the property pending the litigation. This is an application by 
the defendant to this Court for a supersedeas to vacate the order of the 
judge appointing the receiver and to permit the ldefendant to give bond. 
Under the general power conferred upon this Court of "general super- 
vision and control over the proceedings of the inferior courts," we might 
exercise this extraordinary duty in a proper case, but certainly would not 
do so except under unusual circumstances and when there has 
been a gross abuse of discretion on the part of the judge below. (611) 
Such is not the case here and upon looking into the affidavits, if 
the matter were before us for review upon appeal, in the ordinary course, 
we should affirm his action. 

Motion denied. 



I N  THE SUPREME COURT. [ I 5 4  

STATE v. HEZEKIAH GRIFFIN. 

(Filed 22 February, 1911.) 

1. Legislature-Contracts-Promise to Work-Advances-Intent-Fraud. 
To convict under Revisal, see. 3431, for obtaining money upon and by 

color of any promise to  begin any work and unlawfully and willfully fail- 
ing to commence or complete the work according to the contract, without 
lawful excuse, i t  is necessary to show the fraudulent intent on the part of 
the promisor ; and merely the facts of obtaining the advances, the promise 
to do the work, and a breach of that promise, are  insufficient to sustain a 
conviction. 

2. Same-Rational Connection. 
For a presumption from the evidence, created by a legislative enact- 

ment, to be valid there must be some rational connection between the fact 
proved and the ultimate fact presumed, and the inference of one fact from 
proof of another fact shall not be so unreasonable as to be a purely 
arbitrary mandate. U. S. Constitution, Fourteenth Amendment. 

3. Same-I1Due ProcessF'-Imprisonment for Debt-Peonage. 
I n  order for a conviction under Revisal, see. 3431, i t  is necessary to show 

a contemporaneous fraudulent intent and purpose to obtain money under 
a promise to commence and complete certain work. 

4. Same-Interpretation of Statutes-Constitutional Law. 
A statute which makes the mere failure to do the work or perform the 

contract presumptive evidence of fraudulent intent, upon which a person 
may be convicted and imprisoned, is violative of the Thirteenth Amend- 
ment to  the Federal Constitution, and is in conflict with our own State 
Constitution prohibiting imprisonment for debt except in case of fraud. 

(612) APPEAL b y  defendant f r o m  W .  J. Adarns, J., a t  August  Term, 
1909, of UNION. 

Ind ic tment  under  Revisal, see. 2431. The defendant  was  convicted 
a n d  sentenceld to  th i r ty  days on  the  roads a n d  to p a y  the  costs. F r o m  this 
judgment h e  appeals  to  the  Supreme Court.  

T h e  facts  a r e  sufficiently s tated i n  the  opinion of t h e  Cour t  by  Mr. 
Justice Browrz. 

Attorney-General and George L. Jones for State. 
Williams, Lemmond & Laze for defendant. 

BROWN, J. T h e  offense of which the  defendant  was convicted is de- 
fined by t h e  s tatute  as  follows: "If a n y  person with in ten t  to  cheat a n d  
def raud  another  shall obtain a n y  money, etc., f r o m  a n y  other  person o r  
corporation, upon  a n d  b y  color of a n y  promise o r  agreement tha t  t h e  
person making  the  same will begin a n y  work, etc., a n d  shal l  ~xnlawfullp 
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and willfully fail to commence or complete said work according to the 
contract, without a lawful excuse, he shall be guilty of a misdemeanor," 
etc. This statute was under consideration by this Court in 8. v. hTor- 
man, 110 N. C., 488. I n  that case the trial judge charged the jury as 
follows: "In order to convict, the State must show to the full satisfac- 
tion of the jury something more than obtaining the advances, a promise 
to work to pay for the same, and a breach of that promise. Nothing else 
being shown, these facts would constitute only a breach of contract, and 
for this the defendant could not be prosecuted criminally. The jury 
must be fully satisfied of an element of fraud in this transaction. I f  
the jury believe, from the evidence, that the defendant obtained these - 

aldvances and promised to commence work on Monday morning to pay 
therefor, and at the time he obtained the advances and made the promise 
intended to keep his word and commence work, and afterwards, being 
attracted by higher wages, or for other cause, failed to do so, he would 
not be guilty. But if the jury are fully satisfied that at  the time he ob- 
tained the advances and made the promise (if he did make i t )  
the defendant did not intend to commence work, but used the (613) 
promise as an artifice or fraud for the sole purpose of obtaining 
the advancements, then he would be guilty. The jury must be satisfied 
that the defendant's object and purpose was to cheat and defraud." 

This construction of the statute was adopted by this Court i n  the 
W O ~ S  quoted, and the Court further said: "Certainly, evidence merely 
of the agreement to work and obtaining advances thereon and the fail- 
ure to comply would not warrant or support a verdict." I t  is manifest 
from the record in  this case that there is no evidence whatever that 
when the defendant obtained the advances in money he then intended to 
defraud the prosecutor, that he then had no intention of performing his 
contract, and used the promise to work as a fraudulent device to obtain 
the, credit. The defendant was a tenant of the prosecbtor, and lived with 
his wife and children on prosecutor's land. He  was convicted of assault 
and battery and prosecutor paid his fine and costs, the defendant agree- 
ing to continue work on the farm and to cut cross-ties at  10 cents each. 
This was in  August, 1908. The defendant worked with prosecutor off and 
on until the last of December. The prosecutor seized his hog, farming 
tools, flour and meat for his debt, although he had no mortgage on them. 
The defendant moved off his land in  order, as defendant testifies, to sup- 
port his family. 

But i t  is contended that the statute has been amended since the opin- 
ion in the Norman case, and that the mere fact of a failure to do the 
work raises a presumption of fraud, anld that the original promise was 
a subterfuge and device to obtain the advances. 

The statute was amended in 1905, since that decision, and the amend- 
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ment reads as follows: "And evidence of such promise or agreement to 
work, the obtaining of such advances thereon and the failure to comply 
with such promise or agreement shall be presumptive evildence of the in- 
tent to cheat and defraud at the time of obtaining such advances and 
making such promise or agreement, subject to be rebutted by other testi- 

mony which may be introduced by the defendant." 
(614) The question was not discussed in the briefs or a t  the bar, but 

we must take notice of the inherent (defect of this attempted rule 
of evidence. 

The Supreme Court of the United States has frequently recognized 
the general power of the State Legislature to prescribe the evidence 
which shall be received and the effect of that evidence in its own courts. 
F o n g  Que T i n g  v. U. S., 149 U. S., 749. But there is one element abso- 
lutely essential to the validity of a legislative presumption in order that 
it may not be obnoxious to the Fourteenth Amendment, the "due process" 
clause of the Federal Constitution. There must be some rational con- 
nect ion between the fact proved and the ultimate fact presumed, and 
that the inference of one fact from proof of another fact shall not be 
so unreasonable as to be a purely arbitrary mandate. R. R. v. T u r n i p -  
seed, 219 U. s., 35. 

I t  is a part of the organic law of this State that therg shall be no 
imprisonment for debt except in case of fraud. The bald fact that a 
person contracted a debt and promised to pay i t  i n  work, standing alone, 
does not justify a presumption of fraud in  contracting the original debt, 
any more than i t  would if he had promised to pay i t  in  money. I t  is 
beyond the power of the Legislature to create such a rule of evidence and 
enforce i t  in the State's own courts. I t  is but an arbitrary mandate, 
there being no rational connection, tending to prove frauld, between the 
fact proved and the ultimate fact presumed. Such an arbitrary rule of 
evidence takes away from the defendant his constitutional rights and in- 
terferes with his guaranteed equality before the law, and, as the Supreme 
Court of the United States says, "violates those fundamental rights and 
immutable principles of justice which are embraced within the concep- 
tion of due process of law." Bai ley  v. Alabama,  219 U. S., 219. 

Mr. Just ice  Hughes,  who delivered the opinion of the Court, further 
says : "It is apparent that a constitutional prohibition can not be trans- 
gressed indirectly by the creation of a statutory presumption any more 
than i t  can be violated by direct enactment. The power to create pre- 

sumptions is not a means of escape from constitutional restric- 
(615) tions. And the State may not in this way interfere with matters 

withdrawn from its authority by the Federal Constitution and 
subject the accused to conviction for conduct which i t  is powerless to 
proscribe." 
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The General Assembly of this State can no more, by the enactment of 
an  arbitrary rule of evidence, violate the provision of our own Consti- 
tution than i t  can the Federal Constitution. I n  the enactment of the 
Amendment Act of 1905 i t  violated both. 

The history of this legislation seems to have been almost identical in  
this State and Alabama. At  first the statute construed by this Court in  
the N o r m a n  case, supra, was enacted in both States. Convictions could 
not be easily obtained because of the inability to prove the original 
fraudulent intent and purpose in obtaining the a\dvances and making the 
promise. To obviate this, the amendment of 1905 was enacted in both 
this State and Alabama. 

The Supreme Court of the United States has recently declared the 
Alabama amendment as violative of the Fourteenth Amendment to the 
Federal Constitution, and concludes its opinion in these words: "What 
the State may not (do directly it may not do indirectly. I f  i t  can not 
punish the servant as a criminal for the mere failure or refusal to serve 
without paying his debt, i t  is not permitted to accomplish the same result 
by creating a statutory presumption which upon proof of no other fact 
exposes him to conviction and punishment. Without imputing any 
actual motive to oppress, we must consider the natural operation of the 
statute here in  question (Henderson E.  Mayor,  92 U.  S., 2 6 8 ) )  and i t  is 
apparent that i t  furnishes a convenient instrument for the coercion which 
the Constitution and the act of Congress forbid-an instrument of com- 
pulsion peculiarly effective as against the poor and the ignorant, its 
most likely victims. There is no more important concern than to safe- , 

guard the freedom of labor, upon which alone can enduring prosperity lae 
based. The provisions designed to secure i t  would soon become a barren 
form if i t  were possible to establish a statutory presumption of this sort 
and to hold over the heads of l a b m m  the threat of punishment 
for crime, under the name of fraud, but merely upon evidence of (GIG) 
failure to work out their debts. The act of Congress deprives 
of effect all legislative measures of any State through which directly or 
indirectly the prohibited thing, to wit, compulsory service to secure the 
payment of a debt, may be established or maintained; and me conclude 
that section 4730, as amended, of the Code of Alabama, in so fa r  as i t  
makes the refusal or failure to perform the act or service, without re- 
funding the money or paying for the property received, prima facie evi- 
dence of the commission of the crime which the section defines, is in  
conflict with the Thirteenth Amendment and the legislation authorized 
by that amendment, and is therefore invalid." Bailey v. Alabama, su- 
pra. As the amendment to our statute is identical with the Alabama law, 
this decision is binding upon us. 
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Upon the evidence introduced, ignoring the s tatutory presumption, h i s  
H o n o r  should have instructed the jury, as  prayed by the  defendant, t h a t  
t h e  evidence was insufficient to convict. 

N e w  tr ia l .  

Cited: S. 2;. Isley, 1 6 4  N. C., 492;  S.  2;. McXlze, 1 7 0  N. C., 713. 

STATE v. J. D. PERRY. 

(Filed 1 March, 1911.) 

1. Lottery-Greater Value-Definition-Chance. 
A lottery prohibited by law is a kind of gaming contract by which, for 

a consideration, one may by favor of the lot obtain something in return 
of a value superior to  the amount or value of that  which he  risks. 

2. Same-Chance-Hazard. 
Chance is a n  essential element of a lottery, whether that  chance be 

a s  to any return or merely a s  to  the amount or value of the return; and 
where there is a hazard in which sums a re  ventured upon the chance of 
obtaining a greater value, the scheme partakes of a lottery-that is, some- 
thing gained or won by lot. 

3. Same-Evidence. 
I t  appears that  the defendant in  this case, indicted for conducting a 

lottery, had formed a club of fifty members, each of whom entered into an 
agreement with defendant and paid in their money from time to time, 
with the hope and expectation that they would be so fortunate or lucky as  
to  win by lot a suit of clothes worth a sum greatly i n  excess of the 
amount paid by him. After their thirteenth drawing, every member who 
was not lucky enough to draw a prize sooner, was immediately entitled to 
a suit, if he had paid as  agreed, but in the event of default in any two of 
these payments, consecutively, i t  was optional with the defendant to can- 
cel the certificate of membership: Held, (1) the plan or scheme was a 
lottery within the meaning of the statute; ( 2 )  the certificate of member- 
ship was competent evidence to show the nature and form of the transac- 
tion in order to determine as  to its legality. 

(617) APPEAL f r o m  Ferguson, J., at  February  Term,  1911, of 
CRAVEN. 

T h e  defendant was indicted f o r  conducting a lottery. He, with t h e  
other  members of the  Perry-Owens Shoe Company, organized t h e  Per ry-  
Owens S u i t  Club, which engaged i n  the  business of selling clothing 
under the  following plan, a s  shown by  the  certificate g i r e n  to  each 
member of t h e  club:  

"Perry-Owens Shoe  Company's S u i t  Club shall consist of fifty (50) 
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members. I n  consideration of each member paying into the general 
fund the sum of two dollars ($2) weekly for twelve weeks, and one 
dollar ($1) the week following, or less as explained below, each and 
every member shall be then entitled to and shall receive from us a 
twenty-five dollar ($25) tailor-made suit or overcoat. Each and every 
Friday evening a t  8 o'clock there shall be held at  our store a drawing, 
and the member whose name is drawn at that time shall be entitled to 
his suit or overcoat immediately. After the thirteenth drawing every 
member having made all payments shall be entitled to his suit or over- 
coat immediately. Members' certificates are transferable; but upon the 
failure of any member to make his payments for two consecdtive weeks, 
the wermanent cancellation of this certificate shall be optional with us.,' 

Under this arrangement each member received a suit of clothes 
worth the full sum of $25, and there was no chance for any member to 
lose anything. Twelve of the fifty members received suits for 
less than $25. No tickets were issued, and nothing was paid (618) 
by any member for a chance. All sums paid in were credited to 
the several accounts, and there was a fixed maturity value. Under this 
arrangement the Perry-Owens Shoe Company received for each suit an 
average price of $22.12. Twelve suits were sold for $156, or $144 less 
than the selling price. 

There was evidence tending to show that the defendant actually 
conducted the business according to the plan set out in the certificatti, 
and that several of the members received suits of clothes at much less 
than their value or their regular selling price, and the others paid 
full value for them. The defendant was convicted, and appealed. 

Attorney-Qencral Bickett and G. L. Jones for the State. 
W .  D. McIuer a i d  M.  H.  Allen for defendant. 

WALKER, J., after stating the facts: The only question in  the 
case is whether the selling of the clothes according to the plan or device, 
which we have described, constituted a lottery, for our statute upon the 
subject provides, among other things, that any person who shall open, 
promote, or carry on a lottery by whatever name or style the same 
may be called or known, or who, by such ways and means, shall expose 
or set to sale any goods or chattels or any other thing of value, shall be 
guilty of a misdemeanor. Lotteries are a species of gaming. They 
were formerly permitted in  some of the States, and even established and 
licensed by law, as a means of raising money for worthy objects; but 
their evils were so widespread, both in the woes inflicted on the weak- 
minded and credulous, who were induced to buy chances in theni, to be 
followed by bitter disappointment, and in their baneful influence on 
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those, termed lucky, who drew prizes, that, later, under the influence of a 
healthier public sentiment, they were generally forbidden. Bishop on 
Statutory Crime (2 Ed.), sec. 951, where also we find a lottery defined as 
a scheme whereby one in  paying money or other valuable thing to an- 
other, becomes entitled to receive from him such a return in value, or 

nothing, as some formula of chance may determine. I n  our 
(619) case, the prospect of securing nothing is wanting, but this makes 

the scheme the more enticing. A definition which also has been 
generally accepted and which fits the facts disclosed in the record, is 
this: A sort of gaming contract, by which, for a valuable consideration, 
one may by favor of the lot obtain something in  return of a value su- 
perior to the amount or value of that which he risks. U.  S. v. Olne?], 
1 Abbott (U.  S.), 275 (8 .  c., 27 Fed. Cases, No. 15,918) ; Bishop on 
Stat. Crimes (2 Ed.), see. 952 and note 2. I n  Hull 2;. Ruggles, 56 N. Y., 
424, the Court adopts the following as the result of the approved defini- 
tions : " 'Where a pecuniary consideration is paid, and i t  is determined 
by lot or chance, according to some scheme held out to the public, what 
and how much he who pays the money is  to have for it, that is a lottery.' 
This definition is approved in Wilkinson v. Gill, 74 N .  Y., 63 ; 30 Amer. 
Rep., 264, as the popular meaning of the word, and one proper to be 
adopted with a view of remedying the mischief intended to be pre- 
vented by the statutes prohibiting lotteries; and it is said: 'Every lottery 
has the characteristics of a wager or bet, althouqh. every bet is not a lot- 
tery.' '' Yellow-Stone Kit  v. State, 88 Ala., 199. See, also, Hudelsort 
v. State, 94 Ind., 426; S.  v. Mumford, 73 Mo., 647; Meyer v. State, 112 
Ga., 20; McLain's Cr. Law, see. 1315; 25 Cyc., 1633; 5 Words and 
Phrases, 4245. I n  Reg. v. Harris, 10 Cox's Cr. Cases, 352, i t  is said 
not to be material whether the full value of the shilling, which it ap- 
peared in  that case was paid by the subscribers, was or was not received 
by them, as in either event the scheme would come within the mischief 
of the acts prohibiting lotteries, inasmuch as they were induced to part 
with their money in the hope of obtaining, not only their alleged shil- 
ling's worth, but something of much greater value, the right to which 
was to be decided by chance. I t  will be seen by examination of the 
authorities that chance is an essential element of a lottery, whether that 
chance be as to any return or merely as to the amount or value of the re- 
turn;  and as thus considered, where there is a hazard in  which sums 

are ventured upon the chance of obtaining a greater value, the 
'(620) scheme partakes of the nature of a lottery-that is, something 

gained or won by lot. 5 Words and Phrases, pp. 4245 and 4246, 
where many cases are collected. The definition of the term "lottery," 
given above, has been approved by this Court. S. v. Lumsden, 89 N. C., 
572. 



N. 0.1 S P R I N G  TERM, 1911. 

I n  Winston v. Beeson, 135 N. C., 271, we had occasion to refer to 
this-subject, and i t  was said that the word "lottery" had been variously 
defined, and, among other definitions as a game of hazard, in  which 
small sums are ventured for the chance of obtaining a larger value in  
money or other things; or a gaming contract by which, for a valuable 
consideration, one may by favor of the lot receive in  return something of 
superior value to that which he risks, citing S. v. Mumford, 73 Mo., 659 
(39 Am. Rep., 532) ; 8. v. Clark, 3 N. H., 334 (66 Am. Dec., 723). By 
the turn of the wheel or some other like device, patrons of this defendant , 

received a good return for a comparatively small outlay, the right to 
which was determined, not by skill or any legitimate effort, bgt by luck 
or ohance. It is gambling pure and simple, and has fallen under the 
ban of an  enlightened public opinion and is condemned by the law. A 
case presenting facts like those under consideration has not been before 
this Court, but i n  some of the other States, having statutes prohibiting 
lotteries similar to ours, the courts have held that the scheme, as devised 
and executed by the defendant and his associates in  business, is a lottery. 
I t  appeared i n  8. u. M o ~ e n ,  48 Minn., 555, that clubs of forty persons 
each were formed by a merchant tailor for the disposition of suits of 
clothing, each of the stipulated value of $40, by lot, under nominal con- 
tracts of purchase, the price to be paid in  weekly installments of $1 each, 
such payments entitling the holders of tickets to participate in  weekly 
drawings by lot, with the chance of securing goods of the value of $40 
at any drawing, without further additional payments than the weekly 
installments then paid. That case, and others which we will presently 
cite, were i n  all essential features like the one a t  the bar. People u. 
McPhee, 139 Mich., 687 ; De Floran v. State, 121 Ga., 593 ; Grant 
v. State, 54 Tex. Cr., 403. I t  was further held that a provision (621) 
i n  the contract that each member of the club should eventually 
receive a suit of clothes, when he should have paid $40, if not previously 
drawn, or that he might withdraw at any time and take out the value 
of money paid in  on the contract in merchandise, does not make the 
scheme any less a lottery or convert i t  into an innocent enterprise, and 
thereby take i t  out of the operation of the statute. I n  our case, i t  appears 
that the members of the club entered into the agreement and paid their 
money from time to time, with the hope or expectation that they would be 
so fortunate or lucky as to win by lot a suit of clothes worth $25 for a 
small amount paid by them. I t  is true that in  the case just cited from 
Minnesota. the Court construed a statute of that State. but the definition 
of a lottery as given in that statute is, in  substance, but the definition 
of the law which has general application, and the other cases cited were 
decided upon the generally accepted definition of a lottery. I n  25 Cyc., 
1639, we find i t  stated that, "Suit clubs, the members of which pay 
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weekly dues and have weekly drawings for suits, the unsuccessful mem- 
bers being entitIed to receive a suit eventually, after the payment-of a 
stipulated amount, or to withdraw and take out in  trade the installments 
which they have paid, are lottery schemes." 

Applying the principle, as we find it settled by the authorities, to 
the facts of this case, i t  can not well be doubted that each member of the 
Perry-Owens Suit Club invested $2 a t  each weekly drawing upon the 
chance or venture that if luck favored him he would win a suit of clothes 
worth $25 by the expenditure of a much less sum of money. This was in  
form and effect a forbidden transaction and a lottery, as much so as if a 
suit of clothes had been won by "the throw of the dice" or any other 
methold of gambling. I f  you call i t  a gift enterprise, i t  is still within 
the words and meaning of the statute (Rev., see. 3726), as there is in- 
volved the element of chance that is  sufficient to condemn it, even if 
called by that name, the statute prohibiting the distribution of gifts or 
prizes in such a way upon tickets or certificates. Winston v. Beeson, 

supra. The objection to the introduction of one of the certifi- 
(622) aates of membership was properly overruled. The evidence 

was competent to show the form and nature of the transaction 
in  order to determine as to its legality. 

No error. 

Cited: Jewel~y Go. v. Joyner, 159 N.  C., 645; S. v. Snipes, 161 N. 
C., 244; 8. v. Liplcin, 169 N. C., 271, 972, 276. 

STATE v. NELSON HOPKINS. 

(Filed 1 March, 1911.) 

1. Jurors-Cause Pending-Disqualification-Interpretation of Statutes. 
The reason why those having causes pending and at issue are disquali- 

fied to serve as jurors is that they should not, under the circumstances, 
be permitted to serve in close relationship to other jurors who may be 
called upon to try their cases, and this disqualification does not apply 
when the cause is pending and at issue, but not to be tried at  that par- 
ticular term of the cou~t. 

2. Spirituous Liquors-Sale-Evidence-Declarations-Competency-Ex 
parte. 

Upon a trial for unlawfully selling whiskey, there was evidence tend- 
ing to show a conversatibn overheard a t  the time of the alleged sale by 
the witness, a policeman, between the defendant and one S., whom the 
witness had employed to buy the whiskey with a dollar marked for identi- 
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fication: Held, competent as tending to prove the guilt of the accused by 
his own declarations; but that it was incompetent for the defendant to 
show later declarations of S. as to what occurred during the conversation 
testified to, in corroboration of defendant's testimony that he gave S. the 
whiskey for his sick wife and only changed the dollar for him. 

3. Spirituous Liquors-Procuring Sale-Police Officers-Evidence-"Conni- 
vance." 

In this case, the methods employed by the policeman to obtain convic- 
tion of the defendant for unlawfully selling the whiskey, Held not to. 
affect the judgment. 8. v. Smith, 152 N. C., 798, cited and approved. 

APPEAL from Ward J., at December Term, 1910, of PITT. 
Indictment for selling liquor. The defendant was convicted and 

sentenced to the roads. From the judgment he appeals. 
The facts are sufficiently stated i n  the opinion of Mr. Justice (623) 

Brown. 

Attorney-General and George L. Jones for the State. 
P. G. James and H a r ~ y  Skinner for defendmzt. 

BROWN, J. I n  selecting the jury, the defendant challenged one C. 
T. Mumford for having a case pending and at issue before the Superior 
Court of P i t t  County on the civil-issue *docket. The court refused to  
allow this challenge for cause, for the reason that the juror did not 
have a case pending and at issue a t  this special December term of 
criminal court. 

The ruling of his Honor was correct. The object of the statute, Re- 
visal, sec. 1960, is to disqualify one to serve as a juror who has a suit 
to be tried a t  the same term at which his case is to be tried. Those 
who have suits to be tried a t  the same term should not be permitted t o  
serve in  close relationship to other jurors. I f  the cause is  not at  issue 
a t  said term the reason ceases. 8. v. Spivey, 132 N. C., 989. 

The State introduced one Clark, a policeman, who testified that he  
procured one Streeter to go to defendant's house to purchase whiskey 
and gave him a marked dollar bill to pay for it, and went with him. 
The State permitted Clark to testify to the conversation between Streeter 
and the defendant to which defendant excepts. 

Such evidence (does not constitute the ex parte declaration of Streeter, 
as contended, but it is competent because i t  is a conversation of the 
defendant with Streeter and tends to prove the guilt of the accused by 
his own declarations. The evidence tends to prove that Streeter pur- 
chased a pint of whiskey from the defendant anld paid for i t  with the 
marked dollar bill. 

The defendant offered in evidence Streeter's later declarations as  
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to what occurred a t  the conversation testified to by Clark, for purpose 
of contradicting Clark and corroborating defendant's own evidence, that 
he gave Streeter the whiskey for his wife and only changed the dollar 
bill, which was found immediately thereafter in his possession. 

We fail to see upon what principle of evidence the defendant bases his 
contention that the declarations of himself or of Streeter mabde 

(624) subsequent to the sale are competent. Certainly, the State 
offered no testimony of this character. I t s  entire testimony re- 

lated to the facts constituting the sale, the things the witness saw and 
heard between the parties, the vendor and the vendee, a t  the time of the 
sale. I f  the defendant (desired the benefit of Stmeter's declarations he 
should have introduced him as a witness. 

We have examined the charge and find i t  a fa i r  and full presentation 
of the case, giving the defendant the benefit of any reasonable doubt the 
jurors might entertain. 

The methods adopted by the policeman to catch the defendant in the 
act of violating the law have been criticised; but i t  must be remembered 
hhat the ways of "blockaders" are devious $and their trade is generally 
plied "underground." However much the defendant, when caught, may 
criticise the methods used to catch him, i t  has been held that the trans- 
action is, so fa r  as defendant is concerned, a violation of law, if the evi- 
dence is deemed by the jury sufficient proof of the facts. 

This subject is fully discussed in  8. v. Brnith, 152 N. C., 798, and 
the authorities are there collected. 

No error. 

Cited: 8. v. I ce  Go., 166 N. C., 370. 

STATE v. TILDEN CHERRY, J. M. RUFFIN, AND WALTER GILLAM. 

(Filed 1 March, 1911.) 

1. Trials-Right of Accused. 
In every criminal prosecution the defendant has the constitutional right 

to be informed of the accusation against him and to confront his accusers 
and their witnesses. 

2. Same-Absence-Waiver. 
In felonies less than capital and in misdemeanors the defendant has the 

right to be present a t  the trial; but this right may be voluntarily waived 
by him, the limitation being that in the case of felonies this waiver may 
not be made by his counsel unless he expressly authorizes them so to do. 
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3. Same. 

When the defendant is tried for a felony less than a capital one, and 
voluntarily absents himself, and especially when he has fled the court, 
his conduct may be construed as a waiver, wherein his presence is not 
essential to a valid trial and conviction. 

4. Same-Sentence Invalid-Procedure. 

When a valid trial of the accused has been had in his absence, he hav- 
ing waived his right to be present at  the trial by having fled the court, 
and a sentence has been erroneously passed on him in his absence, the 
judgment of the trial court will be set aside and the cause remanded 
with direction that a lawful sentence be imposed; the defendant being in 
custody of the court pending the appeal, and the appeal being regularly 
presented. The case of 8. v. Keebler, 145 N .  C., 560, cited and dis- 
tinguished. 

APPEAL from Ferguson, J., at September Term, 1910, of (625) 
BERTIE. 

The case on appeal states the facts as follows: "This was an  in- 
dictment for larceny, tried before Ferguson, J., and a jury, at Bertie 
Superior Court, September Term, 1910. The only point involved in  
this appeal is the exception to the judgment of the court, who sentenced 
the defendants Tilden Cherry and J. M. Ruffin to the roads for twelve 
months in their absence from the court. The defendants Cherry and 
Ruffin were under bond for their appearance at  the term and attended 
the trial until the argument commenced. The court adjourned for the 
day. At the morning session of the court, the next day, i t  was reported 
to the court that the defendants Cherry and Ruffin were not in court 
and had fled the county. The court found as a fact that the defendants 
voluntarily absented themselves, and proceeded with the trial, and coun- 
sel for these defendants addressed the jury, knowing that they were 
absent. The jury, i n  the absence of the two defendants, returned a 
verdict of guilty. Counsel for said defendants !did not object to the 
rendering of the verdict in the absence of their clients. The court then, 
i n  the absence of defendants, had them called out and a judg- 
ment nisi entered and their bonds forfeited, and ordered a capias (626) 
to issue and also sentenced them to a term of twelve months on 
the roads. Counsel for the defendants did not object to the judgment 
and sentence. The two defendants Cherry and Ruffin were, after the 
aldjournment of the court, apprehended and put to hard labor on the 
roads. 

"From this judgment anld sentence in their absence the defendants 
Cherry and Ruffin appeal to the Supreme Court." 

Attorney-Genera2 and George L. Jones for the State. 
Winston & Matthews for defendants. 
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HOKE, J. I t  i s  the law of this State, a principle having prominent 
place in our Declaration of Rights, that in  every criminal prosecution the 
defendant has the right to be informed of the accusation against him 
and to confront his accusers and their witnesses. Applying the prin- 
ciple, this Court has held in several cases that in capital trials this right 
to be present in the court below can not be waived, but that the presence 
of the prisoner is essential at  all stages of the trial. I n  felonies less 
than capital and in misdemeanors the same right to be present exists, 
but may be voluntarily waived by the accused, a limitation being that in  
the case of felonies certainly this waiver may not be made by counsel 
unless expressly authorized thereto. S. v. Jenkins, 84 N. C., 812. The 
decisions are also to the effect that when the accused voluntarily absents 
himself, and more especially when he had fled the court, such conduct 
may be considered and construed as a waiver, and in that event the 
presence of the accused is not regarded as essential to a valid trial and 
conviction. S. v. Pierce, 123 N. C., 745; 8. v. Kelly, 97 N. C., 404; 
S. v. Paylor, 89 N. C., 540; Clark's Criminal Procedure, p. 423. 

Speaking to this question in  Kelly's case, supra, Merrimon, J., deliver- 
ing the opinion of the Court, said: "While i t  i s  settled in  this State that 
the p'isoner has the right to be so present during his trial upon a charge 
for a felonious offense not capital, there is neither principle nor statute 

nor judicial precedent that makes i t  essential that he shall be. 
(627) Nor in our judgment is there any common principle of justice 

essential to the security of personal right, safety, or liberty that 
so requires." And further in  the same opinion: "A party charged with 
a felony less than capital has the right to give bail and be at  large unless 
a t  the trial the court shall order him into close custody. I n  such case, 
if defendant flee, pending the trial, the court is not bound to stop the 
trial and discharge the jury and then give the defendant a new trial. To 
do so would compromise the dignity of the court, trifle with the ad- 
ministration of justice, and encourage guilty parties to escape," etc. 
While our decisions have established that in case of waiver the presence 
of the accused is not necessary to a valid trial and conviction, all of the 
authorities here and elsewhere, so far  as we have examined, are to the 
effect that when a sentence, either in felonies less than capital or in mis- 
demeanors, involves and includes corporal punishment, the presence of 
the accused is essential. Thus, in  S. v. Paylor, supra, Ashe, J.. deliver- 
ing the opinion, said : '(But where the punishment is corporal the prisoner 
must be present, as was held in  Rez v. Duke, Holt, 399, where the pris- 
oner was convicted of perjury, Holt, C. J. ,  saying: 'Judgment can not be 
given against any man in his absence for corporal punishment; he 
must be present when it is done.' " On authority, therefore, while the 
trial and con~riction of these defendants may very well be sustained, their 
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sentence when absent, involving as i t  does their corporal punishment, 
must be declared invalid. X. v. Dolalz, 58 W. Va., 263, with a learned 
note in  6 A. & E. Cases, 450. 

This conclusion, however, does not require that the entire proceedings 
should b i  disregarded and a new trial ordered. I n  this and similar cases 
the accepted ruling is  that the judgment be set aside and the cause 
remanded with directions that a lawful sentence be imposed. S. v. 
Blaclc, 150 N. C., 866; 8. v. Lawrence, 81 N. C., 522; Cole v. State, 10 
Ark., 318; Kelly v. State, 11 Miss., 518. 

It  may be well to note that the disposition we make of this appeal in  
no way trenches upon the principle prevailing with us, that when 
"pending an  appeal a convicted defendant breaks jail and flees (628) 
the jurisdiction of the court, such conduct may be construed and 
considered an abandonment of his appeal." S. v. Eeebler, 145 N. C., 650. 
I n  this case appellants are both in custody and their appeal is being 
regularly prosecuted. 

For  the reasons heretofore given, the juhgment will be set aside and 
the cause remanded, to the end that sentence be lawfully imposed. 

Error 

Cited: S.  v. Freeze, 170 N.  C., 710. 

STATH v. GEORGE W. EUBANKS. 

(Filed 8 March, 1911.) 

1. Cities and Towns-Fire Department-Building and Repairing-Permit- 
Interpretation of Statutes. 

The chief of a fire department, who is also the inspector, in incorporated 
towns of one thousand inhabitants or more, is authorized to issue a per- . 
mit to the owner of property to build or to repair buildings thereon. Re- 
visal, sees. 2986, 3010. 

2. Same-Ordinance-Conflicting Requirements. 
When an owner of property in an incorporated town of one thousand . 

or more inhabitants has obtained from the chief of the fire department, or 
inspector, of that town a permit to repair a building on his property, in 
accordance with the provisions of Revisal, 2936, 3010, he is not subject to 
indictment for violating an ordinance of the town in not first getting a 
permit to repair from the board of aldermen of the town; for the town 
can not by ordinance make an act illegal which is legal under our statutes. 
Quaere: If there is no conflict between the ordinance and the statute, does 
X. v. Tenant, 110 N. C., 609, apply? 
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APPEAL from Ward, J., at September Term, 1910, of CRAVEN. 
The defendant was tried before the mayor of the city of New Bern 

upon a warrant charging the violation of Ordinance 168, which is as 
follows : 

"SEC. 168. That i t  shall be unlawful for any person to erect or build 
in the saild fire district any building or construction composed of wood or 
built out of lumber. That i t  shall be unlawful in the said fire district 

for any person to add to or repair any building already erected in 
(629) the said district without permission of the board of aldermen, 

which shall be granted only upon a hearing after a report there- 
upon in writing to the next meeting of the board of aldermen. That i t  
shall be unlawful for any person to begin to erect or repair any building 
or construction above referred to, continue the building, erection, or 
repair of any such building which has, may, or shall have been com- 
menced or begun now or hereafter. That any violation of any of the 
provisions of this ordinance shall subject the owner of the land, the ten- 
ant thereof, and each person engaged in such work, to a fine of $50 or to 
imprisonment for thirty days, and each day's continuance thereof shall 
be constituted and held to be a separate offense." 

From the judgment of the mayor, defendant appealed to the Superior 
Court, and there the jury returned the following special verdict: 

"We, the jury impaneled to try the above-named defendant for the 
charge and offense as contained in the warrant issuedl by McCarthy, 
mayor of the city of New Bern, on appeal by said defendant to this 
court, for repairing a certain building within the fire !district of the city 
of New Bern without first having obtained the consent of the board of 
aldermen of the said city, do, upon all the evidence before us, find the 
following facts : 

"1. We find that the said city of New Bern passed and adopted an 
o~dinance establishing and defining fire limits within t,he said city, 
which included the principal business portions of the said city, and in- 
cluded a certain frame or wooden building owned by the defendant 
within said fire limits as aforesaid. Said city being a municipal corpora- 
tion {duly incorporated by virtue of the private laws 1899, ch. 82, as 
amended by chapter 61, Private Laws, Session of 1907, ratified 12 Feb- 
ruary, 1907. 

"2. We find that the said building, prior to the warrant so issued, was 
damaged by fire, and the roof and rafters thereon burned, rendering the 

same unfit for occupancy. 
(630) "3. We find that the Insuranoe Commissioner of the State of 

North Carolina, in accordance with chapter 506, sec. 35, Laws of 
1905, sent copies of the said subchapter to the mayor and chief of the fire 
department of the said city of New Bern, as required by section 3011 of 
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the Revisal of 1905, and said city did not, on or before the first day of 
July, 1905, by resolution, exempt such city from the operations of said 
subchapter, and said Insurance Commissioner caused a certified copy 
of said subchapter to be mailed to the said mayor or chief of police of 
said city within thirty days after the ratification of the said act, as 
required therein. 

"4. That on the ---- day of ------------, 19---, the said city of New 
Bern, through its board of aldermen, in session 'duly and regularly as- 
sembled, passed and adopted the ordinance duly published, as required 
by law, in words and figures hereto attached. 

"5 .  That there is and was at  the time of the offense charged in said 
warrant a regularly elected (by the fire department of the city of New 
Bern under the charter of such fire companies) chief of the fire depart- 
ment of the said city of New Bern, and that the said city did not ap- 
point a local inspector of buildings in said city. 

"6. We find that prior to the commission of the offense charged 
in  the warrant, that the defenldant, before beginning to make repairs 
to said building or cause any work to be done thereon, made application 
for and obtained from the chief of the said fire department of said city 
a permit and license therefor, in the words and figures hereto attached. 

('7. We find that after the date of the issue of the said license or permit 
the said defendant, through his agents, servants, and employees, began to 
repair said building, and to place thereon the repairs and materials as 
allowed by the license or permit so issued to him, as aforesaid, without 
having applied to or obtained the consent of the said board of aldermen, 
as under said ordinance hereinbefore recited, or without having applied 
for said permission, as by said ordinance required. 

('8. Therefore, we, the jury so impaneled, upon the foregoing facts 
so found, do return our verdict thereon as follows: 

"That if the facts so found constitute in law the offense with (631) 
which said defendant is charged, then we find said defendant 
guilty as charged in the warrant aforesaid. But if the facts so found 
do not in law constitute the offense with which the defendant is SO 

charged, we find the defendant not guilty." 
Upon the special verdict, his Honor declared the defendant not guilty, 

and the State appealed. 

Attorney-General  Biclcett and  G. L. Jones  for t h e  State .  
G u i o n  & Guion for de fendan t .  

ALLEN, J., after stating the case: Chapter 73, subchapter 11, of the 
Revisal, regulates building in  incorporated cities and towns having a 
population of more than one thousand, and it is operative in  the city of 
New Bern, under the findings in the special verdict. 
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Under the provisions of section 2986 of that chapter the chief of the 
fire department, who is the inspector, is authorized to issue a permit to 
the owner of property to build, and we think this includes the power to 
authorize repairs to be made. If ,  however, this power was in  doubt, 
i t  seems to be made clear by the latter part of section 3010, which 
reads as follows : 

"No building now or hereafter built shall be altered until i t  has been 
examined and approved by the inspector as being in a good and safe 
condition to be altered as proposed, and the alterations so made shall 
conform to the provisions of the law." 

We do not think section 1, chapter 61, Private Laws of 1907, amend- 
ing the charter of New Bern, is in  conflict with this view. I t  provides 
that the city may pass ordinances regulating the condemnation of build- 
ings, their repair, and the erection of future buildings. This power was 
reserved under section 3008 of chapter 73, subchapter 11. It  'does not, 
in  terms or by implication, take from the inspector the power to grant 
permits to repair, and is not inconsistent with the general law. The 
purpose of both is to protect the property of the citizen, and the city of 

New Bern has the power to adopt reasonable regulations, not 
(632) only to enforce the provisions of the Revisal, but in addition 

thereto. The inspector is chief of the fire department of New 
Bern, selected by its authorities and acquainted with its needs. I t  can 
not be a bad public policy to entrust him with the power to grant permits 
to build or repair, guided and controlled as he will be by the law from 
which he derives his authority and by the valid ordinances of the city. 

The defendant acted in accordance with the laws of the State, and 
the city of New Bern can not by ordinance make an act illegal which is 
legal under our statutes. I f  there were no conflict between the ordinance 
and the statute, i t  is not certain that the ordinance does not come within 
the condemnation of S. v. Ten'ant, 110 N. C., 609. The judgment is 

Affirmed. 

Cited: Clinard v, Winston-Salem, i73  N. C., 359. 

STATE v. NORMAN LEWIS. 

(Filed 15 March, 1911.) 

Murder, First Degree-Ev.idence Sufficient. 
The evidence in this case tended to show that the deceased, a chief of 

police of a town, went with a posse to arrest the prisoner at  the latter's 
home at night; that he called the prisoner to come to the door; that the 
prisoner recognized the deceased as the' chief of police and knew he had a 
warrant for his arrest; that the deceased-waited about twenty to twenty- 
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five minutes for the prisoner, who said he first wished to put on his shoes, 
and then asked the prisoner to come on, he was in a hurry ; that the pris- 
oner then said he was not coming, as deceased had a warrant for his arrest, 
and that then, at the prisoner's direction, his wife opened the door, as all of 
the lights went out, when the prisoner fired a gun directly into the breast 
of the officer, inflicting a wound from which he soon thereafter died. Un- 
der a correct charge, wherein the crime of murder in the first degree was 
defined : Held, evidence sufficient for conviction of murder in the first de- 
gree. 

APPEAL from Peebles, J., a t  November Term, 1910, of NASH. 
Indictment for murder. There was verdict rendered that the prisoner 

was guilty of murder in the first degree. Judgment imposing sentence of 
death, and prisoner excepted and appealed. 

The facts are sufficiently stated in  the opinion of the Court by (633) 
Mr. Justice Hoke. 

Attorney-General and G. L. Jones for the State. 
F. S. Spruill for defendant. 

HOKE, J. We have given the case the careful consideration which the 
supreme importance of the issue demands, and find no reversible error. 
The evidence tended to show that on the night of 18 September, the 
deceased, J. M. Stallings, chief of police of the town Spring Hope, Nash 
County, having a valid warrant, went with two others to the home of 
the prisoner to effect his arrest. I t  was in the early hours of the night, 
about 8 :20 and, so far as the evidence shows, there was nothing done 
out of the ordinary to excite the fears or arouse the anger qf the prisoner, 
but only a call by the deceased for the prisoner to come to the door. 
The conversation of the prisoner showed that he recognized the deceased 
and that he was chief of police and had a warrant for the prisoner's ar- 
rest. Thus he said: "Chief, let me put on my shoes; I am barefooted." 
That he put on his shoes and delayed in the house some 20 or 25 min- 
utes. The deceased then said: "Norman, come to the door; I am i n  a 
hurry." The prisoner replied: "I'm not coming. Some of them damn 
negroes have been telling lies on me. You have got a warrant for me 
and I'm not coming." The (deceased said : "Come on; I am sort of in  a 
hurry." The prisoner then spoke to his wife, saying : "Siddie, open that 
there ,door." Just then the light in the house went out, the door flew 
open and the prisoner fired a shotgun directly into the breast of the offi- 
cer, inflicting a fatal wound, from which he died on the third day there- 
after. That the prisoner, having then escaped by the back !door, fired 
a shot back a t  the posse as he went off. On cross-examination, a wit- 
ness, one of the posse, said: 

Q. "Did you see Norman before the light was extinguished?" Answer: 
"Yes, sir." 
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(634) Q. "Can you tell who shot the gun?" Answer: "Yes, sir." 
Q. "Describe how you can tell it." Answer: "I heard Norman 

walking over the floor and talking to Mr. Stallings, and when he said, 
'Siddie, open the door,' right where he stopped walking at  the gun fired 
from." 

Q. "After Stallings was shot, dGd you see anything of Norman 
Lewis ?" Answer: "Yes, sir;  I saw him after he came out of the back 
door and he got about 30 yards out i n  the field and shot back at  us," etc. 

On this and other supporting testimony, the court having defined and 
explained the crime of murder and stated what was required to consti- 
tute murder in  the first degree, referred the question to the jury, who ren- 
dered the verdict for the higher offense. And as stated, there is nothing 
in the record which tends to impeach the correctness or valildity of the 
verdict. I f  the two excerpts from his Honor's charge standing alone are 
the subject of criticism a t  all, they seem to err rather i n  favor of the 
prisoner, but as a matter of fact they only served to direct the mind of 
the jury to the controlling facts relevant to the issue, and when taken 
i n  connection with the entire charge they are free from any just excep- 
tion. I n  S. v. Exum, -138 N. C., 599, the Court cites, with approval, 
from Thompson on Trials, sec. 2407 : "That the charge of a court should 
be considered as a whole, in  the same connected way in  which i t  was 
given and upon the presumption that the jury did not overlook any por- 
tion of it. I f ,  when so construed, i t  presents the law fairly and correctly 
to the jury, i t  will afford no ground for reversing the judgment, though 
some of the expressions, when standing alone, might be regarded as er- 
roneous." Applying the principle, we are all of opinion that no re- 
versible error appears, and the judgment on the verdict must be affirmed. 

No error. 

Cited: Komegay v. R. R., ante, 393; 8. v. Price, 158 N. C., 650; 
Burroughs v. Burroughs, 160 N.  C., 516; S. v. Tate, I61 N. C., 286; 
S. v. Vann, 162 N. C., 541; 8. v. Ray, 166 N. C., 434; Deligny v. Fur%& 
ture Co., 170 N. C., 203. 

STATE v. SOUTHERN COTTON OIL COMPANY. 

(Filed 22 March, 1911.) 

1. Fertilizers-Public Benefit-Interpretation of Statutes. 
The purpose of Revisal, see. 3945 et seq., is to protect the public from 

the sale of worthless fertilizers, subjecting those violating it to a penalty, 
section 3956, and making the offense a misdemeanor. Revisal, 3814, 
3822. 
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2. Same-Indictment-Evidence-Conviction. 
The defendant was tried for selling cotton-seed meal for fertilizer in 

violation of Revisal, 3597, under an indictment which followed the lan- 
guage of the statute, and the evidence showed that the defendant sold the 
meal in sacks upon which there were no tags or other indication of the 
weight of the sacks or the chemical composition of their contents, or other 
data respecting them, as required by the statute: Held,  the indictment 
sufficient in form and the evidence fully justified a conviction; and the 
fact that the purchaser exchanged cotton seed for the meal was not ma- 
terial. 

3. Fertilizers-Tags-Data-Ingredients-Public Benefit-Defense-lnterpre- 
tation of Statutes. 

A letter from the State Agricultural Department advising defendant 
that it would not be necessary to stamp the name and address of the 
manufactory on the back of the tax receipt is irrelevant as a defense in 
an action for violating Revisal, see. 3957, by selling cotton-seed meal for 
fertilizer without tagging or showing the data required by the statute, 
which would indicate the weight and chemical composition of the contents 
of the sacks, etc. 

4. Same-Qui Tam Actions-Constitutional Law. 
It  is not unconstitutional for the Legislature to make an act a misde- 

meanor and also impose a penalty therefor to be recovered in a qui tam 
action, and Revisal, 3814, 3822, and 3056, making it a misdemeanor and 
imposing a penalty for the violation of the fertilizer laws to be given in 
part to the one who shall sue for and recover the same, are constitutional 
and valid. 

APPEAL from Ward J., a t  December Special Term, 1910, of PITT. 
The defendant stood indicted in  the following bill : 

"The jurors for the State upon their oaths present, that The Southern 
Cotton Oil company, a corporation, late of the county of Pitt, on the 
first day of April, 1909, with force and arms, a t  and in  the 
county aforesaid, did unlawfully and willfully sell and offer for (636) 
sale to J. R. Bunting a quantity of cotton-seed meal in  sacks, said 
sacks not being branded as is required by law and said sacks containing 
said meal having tags attached to said sacks which did not contain and 
did not have branded1 on the tags containing i t  the following data to 
wit: (1) Cotton-seed meal, with brand; (2) weight of package; ( 3 )  
ammonia or nitrogen; (4) name and address of manufacturer, as re- 
quired by law, the said meal not being offered for sale or sold to a 
manufacturer or manufacturers for use in manufacturing fertilizers, 
against the form of the statute in  such case made and provided, and 
against the peace and dignity of the State." 

The defendant was convicted and fined $50, and appealed. 

Attorney-General and G. L. Jones, Assistant Attorne?-General, for the 
State. 

Moore & Long for defendant. 
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CLARK, C. J. Revisal, 3945-3978, contains a careful and compre- 
hensive scheme to protect the public from the sale of worthless fertilizers 
and injurious foods. The most efficient method of insuring this protec- 
tion is the requirement therein that the contents of each package must 
be shown by a label or tag. The requirement of a small tax and the 
certificate that i t  has been paid is simply incidental and to provide a 
means for executing the law by proper inspection and prosecution for 
violation of its terms. Indeed, in  a case that went to the United States 
Supreme Court i t  was held that if this tax amounted to more than this 
th; tax would be invalid as an interference with interstate commerce as 
to all fertilizers and foods shipped in  from other States, and, of course, 
if the law could not be enforced against such shipments i t  would be a 
very inefficient protection to enforce i t  only against foods and fertilizers 
manufactured in this State. Guano Co. v. North Carolina, 171 U. S., 

345. 
(637) Revisal, 3957, provides that "All cotton-seed meal offered for 

sale (unless sold to manufacturers of fertilizers) shall have 
plainly branded on the bag containing i t  or on a tag attached thereto 
the following data: (1) Cotton-seed meal, with brand; ( 2 )  weight of 
package; (3) ammonia or nitrogen; (4)  name and address of manufac- 
turer." To the same effect, with some additional requirements, i s  
Pell's Revisal, 3945, which was enacted Laws 1907, ch. 670. 

Revisal, 3956, makes a violation of these sections subject to a penalty 
of $10 for each separate bag, barrel, or package "sold or offered for 
sale, or removed, to be recovered by any person who may sue for the 
same," and Revisal, 3814 and 3822, make the violation of said provi- 
sions a misdemeanor. The indictment against the defendant is for sell- 
ing cotton-seed meal without labeling i t  as required by law. The offense 
is charged in  the very language of the statute. The exceptions in the 
statute, out of abundance of caution, are .duly negatived in the indict- 
ment. 

The evidence is full and uncontra~dicted that the defendant sold 
the cotton-seed meal for use as a fertilizer and there was no label of 
any kind, either on the sack or on the tag attached to the sack, contain- 
ing the data required. There was nothing to indicate the weight or the 
chemical composition of the contents of the sack as required by the 
.statute. 

The defendant put i n  evidence the letter of the Agricultural Depart- 
ment, to the effect that it would not be necessary to stamp the name 
and address of the manufactory on.the back of the tax receipt tags of 
1909. This in  no way affects the failure of the defendant to observe 
the plain requirement of the statute with respect to the weight and 
quality of the contents of each bag or package. Even if i t  had been so 
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expressed and intended, the Department of Agriculture could not excuse 
or exempt the defendant from its duty to comply with the statute. The 
defendant is  not indicted for failure to pay the tax of 20 cents per ton 
nor for failure to affix the tags furnished by the Department, showing 
payment of such tax. 

The fact that the purchaser bought the cotton-seed meal by exchang- 
ing a ton of seed for 1,333 1-3 pounds of cotton-seed meal does not make 
i t  any the less a sale within the meaning of the statute. 

Revisal, 3814 and 3822, make a violation of the statute such (638) 
as the defendant is charged and proved to have committed in  this 
case, a misdemeanor. Revisal, 3956, also mbjects the party so violating 
the law to a penalty of $10 for each separate bag, barrel, or package 
'(sold, offered for sale, or removed without affixing the labels, stamps, 
and tags required by law." There is no inhibition in  the Constitution 
which forbids the Legislature to make an act a misdemeanor and also 
to impose a penalty therefor to he recovered in a qui turn action. This 
has been customary from the earliest times in  this State and in England. 
School Dimetors v. Asheville, 137 N. C., 510; S. v. Hollomun, 139 N. 
C.. 642: Revisal, 3822, 3960. 

 he constitutional authority of the General Assembly to aid in the 
enforcement of the law by authorizing "popular actions," or qui tam 
actions, as they are sometimes called, in  which the penalty to be recov- 
ered is given in  whole or in  part to any one "who shall sue for the 
same,'' was fully discnssed and sustained in Sutton v. Phillips, 116 N. 
C., 502, and in  the numerous cases therein cited and approved. That 
case itself has been repeatedly cited and approved. 

No error. 

I Cited: Carson v. Bunting; ante, 540. 

STATE v. J. V. FAULK. 

I (Ii'iled 29 March, 1911.) 

1. Indictment-Common-law Misdemeanors-Superior Courts-Jurisdiction. 
When an indictment charges an offense indictable a t  common law it is 

within the exclusive jurisdiction of the Superior Court. 

2. Same-Statutory Offense-Justice of the Peace. 
An indictment charging that the defendant in certain public highways, 

in the presence of divers persons passing and repassinq, "did curse 
in a loud voice and use profane language for the space of five minutes 
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(reciting the profane words), with great disturbance and to the common 
nuisance of the good citizens of the State," states the offense of a com- 
mon-law nuisance, and is within the jurisdiction of the Superior Court, 
notwithstanding he may have been indicted under a statute relating to a 
certain county whereunder conviction may have been had of a less of- 
fense, made a misdemeanor by the statute, cognizable before a justice of 
the peace in that county. 

3. Same. 
An act relating to a certain county, making it "unlawful for any per- 

son to act in a disorderly manner by being drunk or using profane, ob- 
scene, or boisterous language on any public road" therein, does not oust 
the jurisdiction of the Superior Court of an indictment going further in 
its charges, and stating a common-law misdemeanor, though conviction 
may have been had under the statute. 

(639) APPEAL by the State from Lyon J., a t  November Term, 1909, 
of ROBESON. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justice Clark. 

Attorney-General and G. L. Jones, Assistant Attorney-General, for 
the State. 

NO coun8el for defendant. 

CLARK, C. J. Laws Special Session 1908, ch. 125, provides that 
"It shall be unlawful for any person to act i n  a disorderly manner by 
being drunk or using profane, obscene, or boisterous language on any 
public road in  Robeson County," and places the violation of this statute 
within the jurisdiction of a justice of the peace. 

This indictment is found against the defendant a t  common law and 
alleges that the defendant, in  Robeson County, "in certain public high- 
ways there situate and in  the presence of divers persons then and there 
being, did curse in  a loud voice and use profane language i n  the pres- 
ence of divers citizens of the State there being, passing, and repassing, 
and di~d continue in  a loud voice to repeat said profane language for the 
space of 5 minutes (the indictment reciting the profane words), with 
great disturbance and to the common nuisance of the good citizens of 
the State." The defendant moved to quash the bill on the ground that 

its allegations were covered by the act of 1908, above set forth, 
(640) which created an offense within the jurisdiction of a justice of 

the peace. The inldictment a t  common law is within the juris- 
diction of the Superior Court, the punishment not being restricted to  
"30 days7 imprisonment or a fine of $50." His Honor quashed the 
bill, and the State appealed. 

The sole question presented, therefore, is whether the acts recited 
504 
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in the statute of 1908 are sufficient to constitute the same offense which 
was indictable at  common law. I t  is very clear that they do not. I n  
S. v. Barham, 79 N. C., 647, the Court held that to constitute the 
common-law offense it must be alleged: (1) That the offense was com- 
mitted in the presence of divers persons being then and there assembled, 
to the common nuisance; (2) that the acts were so repeated in public as 
to become an annoyance and inconvenience to the public, citing S. v 
Jones, 31 N. C., 38; S. v. Pepper, 68 N. C., 259; S. v. Powell, 70 N. C., 
67. I n  S. v. Jones, 31 N. C., 38, it was held that to make the offense of 
profane swearing indictable the acts must be so repeated and so public 
as to ,become an annoyance and inconvenience to the public, and that 
i t  is not sufficient to merely charge that they were a public nuisance, 
but the facts must be specifically charged which would constitute them a 
public nuisance. I n  S. v. Pepper, 68 N. C., 259, it was held that an 
allegation of profane swearing in the public streets (or other public 
place) to the common nuisance would not be sufficient, and that an omis- 
sion to allege that the swearing was in the presence of divers persons 
then and there assembled would be fatal. To the same effect S. v. 
Powell, 70 N. C., 67; S. v. Brewington, 84 N. C., 783; S. v. Chrisp, 85 
N. 0.. 528. 

The subject is fully gone into by Merrimon, J., in S. v. Cainan, 
94 N. C., 880, which is nearly "on all-fours" with this case. There 
Merm'mon, J., reaffirming the principles above set forth, holds that a 
town ordinance making unlawful acts similar to those prescribed by 
this statute of 1908, was valid, because i t  did not cover the offense which 
was indictable under the general law of the State. 

I t  is true that if the defendant had been tried on a warrant 
before a justice of the peace under the statute of 1908, he could (641) 
have been convicted upon proof of the charges contained in the 
present indictment. But the opposite is not true, that upon trial 
upon this indictment the defendant could have been convicted upon 
proof only of the acts which would constitute the offense under the 
statute of 1908. So on an indictment for 'manslaughter a ,defendant 
may be proven guilty of an assault, but on proof of an assault only he 

. 

can not be convicted of manslaughter. 
The acts necessary to be proven to constitute an offense under the 

statute of 1908 are fewer and different in extent from those necessary 
to constitute the offense at common law which is charged in the indict- 
ment in this case. The statute, therefore, does not constitute a substi- 
tute for the common-law offense. The two offenses are not identical, 
and the judgment quashing the indictment must be 

Reversed. 
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STATE v. THOMAS DENTON. 

(Filed 29 March, 1911.) 

1. Court Sittings-Proceedings-Attorneys-Notice. 

It is the duty of attorneys in a cause to take notice of the regular sit- 
tings of the Superior Court, and not that of the trial judge to send for 
then, when they are absent, in considering their case, except "for some 
unusual reason," within the meaning of Rule 37 of the Supreme Court. 
Revisal, see. 1541. 

2. Same-Instructions-Absence of Attorneys-Discretion of Court. 
whether it is the duty of a judge of the Superior Court to send for 

counsel in a case while considering it, a t  a regular sitting in term, for 
the "unusual reason" required by Rule 27 of the Supreme Court, is a mat- 
ter within the discretion of the trial judge, and will not be considered on 
appeal. 

3. Same. 
When a case has been given to the jury, and the jury requests the trial 

judge to instruct them upon the law as to certain of its phases, i t  is not 
error for the court to comply with the request of the jury, in the absence 
of counsel, when done a t  a regular sitting of the court in term. 

4. Spirituous Liquors-Unlawful Sale-Abettors-Evidence-Instructions. 
Upon trial for violating the general prohibition law in the sale of whis- 

key, a charge upon supporting evidence was held correct in substance a s  
follows: That if the jury should be satisfied from the evidence that H. 
owned the whiskey and brought it-in a basket to defendant's home for the 
purpose of selling it there, and sold a pint to one D. in defendant's pres- 
ence and with his knowledge, the defendant would be guilty of aiding and 
abetting the sale; and that as in misdemeanors all aiders and abettors 
are principals, the defendant would be guilty as  a principal in the unlaw- 
ful sale. 

5. Spirituous Liquors-Unlawful Sale-One Act-Abettors-Evidence Suffi- 
cient. 

One is guilty of an unlawful sale of spirituous liquor as a principal 
when he allows the use of his home for the latter to more secretly effect 
the sale there; and evidence tending to show that this was done and the 
price paid while at defendant's home in a room wherein he was lying 
on a lounge, though without evidence of his receiving a part of the price 
paid, is sufficient for his conviction as a principal in aiding and abetting 
the unlawful act. 

HOKE AND WALKER, JJ., dissenting. 

(642) APPEAL from Cooke, J., a t  September Term, 1910, of WAKE. 
Indictment for the illicit sale of spirituous liquor. The de- 

fendant was convicted, and from the  judgment of the court sentencing 
him to the roads, appeals to this Court. 
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Attorney-Gene~al Biclcett and Assistant ~ t tormy-~enera l  Jones for 
the State. 

Holding & Snow and J.  C. L. Harris for defendant. 

BROWN, J. The record presents only two assignments of error: 
1. After the jury had retired, they returned to the court-room f o r  

further instructions. I n  the absence of the defendant's counsel, and 
without notice to him, the court delivered instructions to the jury upon 
a phase of the case concerning which they requested instruction. 
I t  is admitted on the argument that this occurred during the (643) 
regular session of the court, and not during a recess. 

Counsel must take notice of the regular sittings of the Superior 
Courts, the principal nisi prius courts of the State, and the judge pre- 
siding is not required to send for an attorney when his case is under 
consideration. Rule 27, in  the Rules of Practice i n  the Superior 
Courts, revised and adopted by the Justices of the Supreme Court by 
virtue of Revisal of 1905, see. 1541 ; 140 N. C., 685. 

I t  may be the duty of the presiding judge "for some unusual reason," 
as stated in  that rule, to send for counsel even during a regular session o f  
the court, but from force of circumstances that is a matter which must 
be left to his sound discretion. 

This point was considered by the Supreme Court of Iowa in  S. v. 
Hale, 91 Ia., 370, where it is said: "That counsel was not advised of the 
court's action before the jury was brought in appears to have been his 
own fault. H e  could not be found. Counsel who are interested i n  a 
cause in which a jury is deliberating know that they may be wanted at  
any moment, and must either be in  attendance at  court or advise the 
court or proper officers where they can be found. Judicial proceedings 
can not stop because of a failure of counsel to do their duty in  this. 
remect." 

Where additional instructions are given to a jury during a recess 
of the court, we think counsel are entitled to be present, or at  least one 
of them on each side, and that they should be notified, if to be found. 

2. His Honor charged the jury that if they should be satisfied 
from the evidence i n  the case that the State's witness, Hodge, owned 
the whiskey and brought the same in  a basket to defendant's home for. 
the urpose of selling i t  there, and that Hodge, on the night i n  question, 
sol c? a pint of this whiskey to the witness Dempsey, in  the presence of de- 
fendant and with his knowledge, then the defendant would be guilty of' 
aiding and abetting the sale by Hodge to Dempsey, and that, since i n  
misdemeanors all aiders and abettors are principals, the defendant 
would be guilty, as a principal, of selling whiskey to Dempsey. 

State's witnesses, Dempsey and Hodge, testified that on the (644) 



night of 19 March, 1910, they went to defendant's home and bought 
from him a pint of whiskey each; that defendant was lying on a 
lounge and was the only person in the room; that twelve or eighteen 
half-pint bottles of whiskey were on the table; and each laid down 50 
cents on the table and took a pint of whiskey; that at same time de- 
fendant gave each a drink of "peach and honey." 

The testimony of defendant's witnesses is to the effect that State wit- 
ness Hodge brought this whiskey to defendant's house and placed it on 
the table; that on the night Dempsey bought the whiskey Hodge picked 
up the 50 cents from the table; that defendant was present in the room 
lying on the lounge, but did not get the money paid for the whiskey. 

All of the defendant's evidence tends to prove that Hodge was using 
defendant's home as a place where he could sell his whiskey with less 
danger than at his store, and that Hodge sold i t  there in defendant's 
presence on the occasion in question and received the money for it. 

The instruction excepted to was given in response to a request from 
the jury for further &structions upon that phase of the evidence, that 
"the whiskey had been brought to defendant's home by Hodge. and al- 
lowed by defendant to be sold by Hodge in the house and in the pres- 
ence of defendant," and the instruction presupposes such finding of facts. 
I n  view of the evidence to suppo& it, we think the instruction entirely 
correct. 

I t  is well settled that if one aids and abets another in the commission 
of a misdemeanor, he is guilty as principal, and this elementary prin- 
ciple of law has been applied to one who aids another in the illicit sale 
of liquor. I n  the text of Cyc., vol. 23, p. 209, we find it laid down that 
"Any person who aids and abets or assists*in or procures an unlawful 
sale of intoxicating liquors may be indicted as a principal in the trans- 

action, such offense being a misdemeanor." 
(645) Assuming the facbs to be as stated in the instruction, how 

could the defendant more effectually aid and abet Hodge in his 
criminal traffic than by permitting him to sell his whiskey in the privacy 
of defendant's own home, where there was much less probability of de- 
tection than at Hodge's store? Suppose a band of counterfeiters had 
been found in defendant's house manufacturing their spurious money 
in defendant's presence, could i t  be said that he was not thereby aiding 
and abetting them? 

I t  is not even suggested that Hodge had taken possession of defend- 
ant's house vl e t  armis and that defendant was under duress, or that he 
was n o n  compos  men t i s .  It is not an inference to be drawn by the 
jury from the circumstances in evidence, but the law itself infers that, 
in the absence of any evidence of duress or insanity, what was done in 
defendant's home and in his presence was done by his consent and 
contrivance. 508 
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To the mind of the writer, the proposition embodied in  the instruc- 
tion is  so evidently correct that i t  is difficult to discuss, and needs no 
citation of authority to support it. 

Nevertheless, the Supreme Court of Massachusetts has decided prac- 
tically the question involved in this case. I n  Corn. v. Hayes, 167 Mass., 
176, i t  is held that one may be convicted for the unlawful sale of or 
keeping for sale of intoxicating liquors if the jury find that he kept 
or maintained the premises, and that any part thereof was, with de- 
fendant's consent, used for the illegal sale h r  keeping of spirituous 
liquors. 

I f  the defendant knowingly permitted Hodge to use his home for 
the illicit sale of whiskey on one occasion, he is an aider and abettor 
on that occasion, and it is as much a violation of law as if he habitually 
permitted it. 

No error. 

HOKE, J., (dissenting: There was evidence for the State direct and 
positive that defendant sold a pint of whiskey to L. A. Dempsey, a 
State's witness, and to another witness by the name of Hodge, but I am 
of opinion that the Court is not sufficiently advertent to the fact that the 
jury evidently were not willing to accept or act on this testimony, but 
that defendant has been convicted on the theory that defendant's 
evidence is true. This testimony very correctly summarized in  (646) 
the opinion of the Court was in  part as follows: "Hodge brought 
the basket of whiskey to our house and asked Tom to keep i t  for him. 
This was on Saturday before the night he and Dempsey came there. 
H e  waited until Tom came. I t  sat there on the desk from the night 
Hodge brought i t  there. I never saw Tom take anything out of the 
basket a t  any time. I saw Hodge pick up the 50 cents and put i t  in  
his pocket. Tom was lying down a t  the time, and he did not get any 
of the money. Hodge was pretty ~drinky. I am defendant's wife." I n  
this connection the State's witness Dempsey testified: "After Denton 
was arrested and before he was tried, Hodge told me to go to see Denton 
and tell him that if he (Denton) would stand out of the way, he 
(Xodge) would take care of his family while he was gone. I went and 
told Denton what Hodge said. This was on Monday after we got the 
whiskey." As to the progress ef the trial the record then states: "The 
jury, after remaining out for some time, came into c w r t  and asked 
for  further instructions upon the question of the whiskey having been 
brought to defendant's house by the State's witness, Hodge, and AL- 

LOWED by defendant to be sold by Hodge in  the house and in  the pres- 
ence of defencdant." I n  response to the inquiry, his Honor said to the 
jury: "That if they should be satisfied from the evidence in  the case 
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that  the State's witness Hodge owned the whiskey and brought the same 
into defendant's house for the purpose of selling i t  there, and that 
Hodge, on the night in  question, sold a pint of the whiskey to the wit- 
ness Dempsey, in  the presence of defendant anld with his knowledge, then 
the defendant would be guilty of aiding and abetting the sale by Hodge 
to Dempsey, and that since in  misdemeanors all aiders and abettors 
are  principals, the defendant woulld be guilty, as a principal, of selling 
whiskey to Dempsey." To this response the defendant in apt time ex- 
cepted. 

Undoubtedly, i t  is an elementary principle, as stated in  the Court's 
opinion, that one who aids and abets another in the commission of a mis- 
demeanor may be convicted as a principal. And i t  is equally ele- 

mentary that one does not necessarily become either an ailder or 
(647) abettor in  a crime because it is committed on his premises, 

though i t  is done with his knowledge and in his presence. I n  
Clark's Criminal Law, p. 103, i t  is said: "To aid and abet the commis- 
sion of a crime is to assist or encourage the perpetrator. There must 
be some participation. Mere presence and neglect to endeavor to prevent 
a felony will not of itself make one a principal in  the second degree," etc. 
And in  McLean's Criminal Law, see. 194, the author says "Some degree 
of participation in  the criminal act must be shown in  order to establish 
criminal lia,bility. Proof that one stood by a t  the commission of a crime 
without taking steps to prevent it, does not alone indicate such participa- 
tion or combination in  the wrong deed as to show criminal liability, al- 
though he approves the act." I n  like effect is  8. v. Dot~gZas, 26 Pac., 
276; White v. People, 81 Ill., 334, and, so f a r  as examined, the principle 
is uniformly approved. 

There is no evidence that Hodge was i n  the habit of doing this thing. 
The one basket of whiskey is all that the testimony shows was brought 
to defendant's house. Neither the evidence of defendant on which the 
jury acted nor the charge of the court to which the exception was taken 
contains the suggestion that defendant knew that the whiskey was being 
brought to the house by Hodge for the purpose of being sold-as a 
matter of fact i t  came in  (defendant's absence, and, to my mind, by 
correct interpretation this question of the jury and response of the 
judge can and was only intended to mean that defendant was guilty as 
aider and abettor if Hodge brought the whiskey to the house of de- 
fendant and there sold i t  in  his presence and with his knowledqe. Such 
a conclusion might very well be drawn from the facts in evidence, but 
if i t  is done i t  should be by the jury and not by the court; for under the 
circumstances suggested guilt does not necessarily follow because of an 
alleged sale by Hodge on defendant's premises and in his presence. Our 
Constitution provides that "No person shall be convicted of crimB lout 

510 
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by the unanimous verdict of a jury of good and lawful men in open 
court," and this Court has been uniformly insistent that this right shall 
be properly safeguarded and applied in the administration of the 
criminal law. Speaking to this question in  8. v. R. R., 149 N. C., (648) 
512, the Court said: "The ruling made on the former appeal in 
this case, and sustained in the forcible opinion of Associate Justice 
Brown,  was, that when there was conflict in  the evidence on any essen- 
tial feature of the charge, or when, though there was no such oonflict, 
more than one inference of fact was permissible, and any one of these 
consistent with defendant's innocence, the question of his guilt or inno- 
cence was for the jury and not for the court. This is by no means a 
trivial or technical distinction, but goes to the integrity and very exist- 
ence of the right of a citizen to a trial by jury. I f ,  on the testimony, 
there is an  inference of defendant's innocence permissible, and a judge 
is allowed to charge the jury, 'If they believe the evildence they will find 
defendant guilty,' this i s  condemnation by the judge, and the right of 
trial by jury, so justly valued as the ultimate protection of freemen 
under the forms of law, is usurped by the judge, and the constitutional 
rights of the defendant are denied him. 'No person shall be convicted 
of crime but by the unanimous verdict of a jury of good and lawful 
men in open court,' is the language of our Bill of Rights ; and if there is 
an inference of guilt and one of innooence arising on the evidence, the 
jury must determine which inference shall be established. As said by 
Henderson, J., in Bank v. Pugh, 8 N. C., 206: 'The jury are the con- 
stitutional judges, not only of the truth of the testimony, but of the con- 
clusions of fact resulting therefrom.' " I n  the case from Massachusetts 
upon which the Court seems (disposed to rely, the charge of the trial 
judge was that, "If the jury should find that the defendant kept and 
maintained the premises and that any part  thereof not rented to Camp- 
bell was with the assent of defendant used for the illegal sale of in- 
toxicating liquors, and that was on6 of the purrposes for which said 
prem-ises w8as kep t  by defendant, he should be convicted"-an entirely 
different proposition from that presented here. The defendant may be 
a person of humble position. He  may be and very probably is fla- 
grantly guilty, but in  the present case he embodies i n  his person 
and in  his cause the constitutional right to a trial by jury. I f  (649) 
i t  is struck down in  him i t  is weakened for every citizen of the 
Commonwealth. 

On the record I am of opinion that this conviction has not been had 
in  accordance with law and that a new trial should be awarded. 

ASSOCIATE JUSTICE WALKER concurs in the dissenting opinion. 
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STATE v. CEDAR WORKS. 

(Filed 8 March, 1911.) 

Navigable Streams-Obstruction-Evidence-Burden of Proof. 
To maintain an indictment for obstructing a canal, it must be shown 

that the canal was a navigable stream. 

APPEAL by defendant from J .  S. Adams, J., at Fall Tern, 1910, of 
TYRRELL. 

Attorney-General and George L. Jones for the State. 
Aycock & Winston  and W.  M.  Bond for defendant. 

PER CURIAM. The defendant was indicted for obstructing Basnight's 
canal. There is no evidence to show that the canal was a public navi- 
gable stream, and-his Honor erred in submitting the case to the jury. 

This renders i t  unnecessary to consider any of the other exceptions 
in the record. 

Error. 



INDEX 

ACCESS. See Injunctions. 

ACCIDENT. See Negligence. 

ACCOUNTING. See Executors and Administrators, Descent and Distribution, 
Usury. 

ACCUSED, RIGHT OF. See Constitutional Law, 17, 18, 19, 21. 

ADVANCEMENTS. See Descent and Distribution, 4, 5, 6, 7, 9. 

ADVANCES. See Fraud, 3. 

AFTER-ACQUIRED PROPERTY. See Estoppel. 

"AGGRAVATION." See Interpretation of Statutes. 

BIDER. See Pleadings, Deeds and Conveyances. 

ALIGHTING PASSENGERS. See Railroads. 

ANTE LITEM MOTAM. See Evidence. 

APPEAL AND ERROR. See Habeas Corpus, 1, 3 ; Reference 7. 
1. Appeal and Error-Cozlrt+Empress1:0n of Opinion-I&erpret~:tiOra of 

Btatutes.-In this case the judge in charging the jury said, "I am not 
sure, and I frankly confess that  I am not sure, that  I understand 
fully the claim upon which the plaintiff bases the eleven thousand 
and some odd dollars": Held, this was not a n  expression of opinion 
prohibited by Revisal, 535, it not appearing that  the expressions used 
were pertinent to the issue, or were prejudicial to  appellant, or cor- 
roborative of an alleged error based upon his admitted ignorance, o r  
failure to comprehend plaintiff's claim upon which the law was incor- 
rectly charged. McDonald u. MacArthur, 11. 

2. Appeal and Brror-Original Trmso-ipt-Filing-R~,quisites.-A motion 
for certiorari based upon allegation that  the judge had not settled the  
case on appeal, without laches on the part of appellant, will not 
ordinarily be granted when the appellant has not caused to be dock- 
eted the transcript of the record proper as the foundation for the 
motion. Walsh v. Burleson, 174. 

3. Name-Excusable Neglect-Clerk's Fees-Undertakifig-Hettled by 
Judge.-The right to appeal is  not a n  absolute right, for the appellant 
must comply with the conditions prescribed for its prosecution; and 
when he seeks to  excuse his laches in  not having the original trans- 
cript filed "by reason of lost papers, or for any other good cause," al- 
leging that the judge had the papers and had not duly settled the 
case, and it appears by affidavit of the clerk and judge and others t h a t  
the papers had been permitted to  remain in  the clerk's office without 
payment to him of his fees or filing a n  appeal bond, the appeal will 
be dismissed. Ibid. 

4. Instructiow, Detached Portiolzs-Recog-&Appeal antl Error.-The in- 
correctness of a charge may not be determined on appeal from one or  
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APPEAL AND ERROR-Continued. 
two detached portions excepted to, and when the entire charge is not 
set forth in  the record, it will be assumed that  i t  correctly stated the 
law of the case to the jury, in the absence of any showing to the 
contrary. 8. u. Malonee, 200. 

5. Appeal and Error-Ref eree-Findings-Judgment-Evidence.-The 
findings of fact by a referee, supported by evidence and sustained by 
the trial court, are  not reviewable on appeal. Brown v. R. R., 300. 

6. Appeal and Error-Verdict Set AsideDiscretion-Reasom Given.- 
Whatever may have been the reason given by the trial judge in set- 
ting aside a verdict, no appeal will lie when it actually appears that  
he had set i t  aside as  a matter within his discretion. Dowdy 9. 
Dowdy, 556. 

7. Appeal and Error-Appeal DismisseGDecision-Hupreme Court's 
Discretiom.-Though a n  appeal be dismissed by the Supreme Court a s  
premature, the Court may, in i ts  discretion, consider the questions 
presented. Ibid. 

APPLICATION. See Debt. 

APPLICATION O F  FUNDS. See Schools and School Districts. 

U B I T R A T I O N  AND AWARD. 
Arbitration and Award-Court's Jurisdiction-Ouster-Eflect-Estoppel.- 

When the effect of a n  agreement to arbitrate controversies which may 
arise in the course of executing a contract is  to oust the jurisdiction 
of the courts in such matters, i t  can not be enforced against one of 
the parties a s  a condition precedent to  his bringing his action ; though 
a s  to  other matters embraced therein which have arisen and h n ~ e  
been referred to arbitration, and as  t o  which a n  award has been ren- 
dered, the effect of the award is to conclude the parties. In  this case 
amendment to pleadings is suggested so as to conform the issues to 
matters left in dispute. Williams v. Mfg. Co., 205. 

ASSESSMENT. See Constitutional Law, Cities and Towns. 

ASSIGNMENT. See Mortgage ; Insurance. 

ASSUMPTION O F  RISK. See Issues. 
1. Mastw and Servant-NegZigence-Defects-Duty to Repair-As- 

sumption of Risks.-An employee whose duty it is  to make a second 
inspection of freight cars before they leave the railroad yards in a 
train, and to see that  the car doors a r e  properly fastened, secured, 
and i n  condition, assumes the risks of his employment and can not 
recover damages caused by a car door swinging loose and down a t  one 
end of the rail a t  the top, along which the door runs upon wheels, 
when he is furnished with appliances sufficient to repair a defect a t  
the bottom of the door, readily discernible, and when i ts  repair 
would have prevented the injury complained of. Lane u. R. R., 91. 

2. Negligence-Assumption of Risks-Issues-Iwtructions-Pr(r0edzcr.- 
I11 order for a defendant to make the defense of assumption of risk 
available to him on the trial, i t  is necessary for  him to tender an is- 
sue or ask for a n  instruction thereon. I n  this case he has received 
the benefit of the plea under the issues of contributory negligence. 
Harvell u. Lumber Co., 254. 

514 
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ASSUMPTION OF RISK-Continued. 

3. Negligmce-Master and Servant-Hafe Place to Work-Safe Ap- 
pliances-Evidelzce-Assumption of Rislcs-Questions for  Juw.-The 
plaintiff was employed to pack lint cotton in defendant's packing- 
room a t  its cotton mills a s  i t  was blown there with the use of steam 
fans, the room being 7 feet wide, 14 feet long and 14 feet high. There 
was evidence tending to show that the door to  this room was negli- 
gently bolted from the outside, and that through the negligence of the 
defendant in not keeping the oil cups of the engine in  proper repair 
and in not securely fastening the engine, the lint cotton caught afire 
while plaintiff was a t  work, to his damage; that  he had to force open 
the  door, as  no one heard his calls; that while fire from the ignited 
cotton covered the room he had to dig down through the cotton to 
the door, which should have been opened from the inside, and that  to 
get out i t  was customary to call to employees on the outside; that the 
machinery had not been inspected during the six months of plaintiff's 
employment; that  another like machine used by defendant did not 
shake while in  operation ; and that  the fire originated a t  the bearings 
of the defective machine, and that  lint cotton was on the machinery 
and connecting pipes. The judge correctly charged upon the ques- 
tions of res ipsa loquitur, of accident, of the duty of the master to  
furnish his servant a safe place to'worlr, of the master's duty to fur- 
nish and inspect the appliances used, and i t  is  Held (1) the evidence 
is sufficient to go to the jury upon the question of defendant's hegli- 
gence; (2)  that  a n  employee does not assume the risk of an injury 
caused by the failure of the master to perform a duty imposed on 
him by law, in furnishing a safe place to  work, and this duty can 
not be delegated to  another so as  to exempt the master from liability. 
Norris v. Mills, 474. 

ATTORNEYS A T  LAW. See Courts, 22, 23, 24. 

1. Application for Liceme-Supreme Court-Ineestigation-Afidavits- 
Defamatio.rl,AbsoZute Privilege.-Affidavits filed in  the Supreme 
Court in  response to  a citation by that  Court and used while consid- 

- ering the question of granting a license to a n  applicant t o  practice 
law are  absolutely privileged, and no action for damages will lie be- 
cause the affidavits contained defamatory relevant matter affecting 
the character of the applicant. Baggett v. Grady, 342. 

2. 8a??ze-Cmspiracy-Evidence.-The Supreme Court has  complete 
jurisdiction over the granting of licenses to practice l aw;  and when 
the Court has under consideration the question of granting a license 
t o  a n  applicant, and issues a citation to certain persons t o  appear, 
and in compliance therewith they do appear and file affidavits rele- 
vant to the inquiry and affecting the character of the applicant, no '  
evidence of conspiracy is shown, the defamatory matters contained 
in the affidavits being absolutely privileged, and called for by the 
Court in the progress of the inquiry. Zbid. 

3. Witnesses-Privileged Gommzcn~atiwn-Responsive Anawers-Objec- 
tions and Emeptwns.-It is the province of counsel to  object to  ir- 
relevant matter, and a responsive answer by a witness to a question 
of a defamatory nature, when no objection is made, or, being made, 
is overruled, can not make the witness liable in a n  action for dam- 
ages. Zbid. 
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ATTORNEY'S FEES. See Measure of Damages. 

AUDITOR. See Mandamus. 

BAILEE, GRATUITOUS. See Spirituous Liquors. 
I 

BANKRUPTCY. 
1. Bankruptcy-Trustee--Bow&-Evidelzce.-A certified copy of the bond 

of a trustee in  bankruptcy and the order of the referee approving it 
is sufficient evidence of the official character of the trustee named 
therein and of his right to  sue for and recover the property of the 
bankrupt. W i l s o n  v. TayZor, 211. 

2. Bankruptc'y-Preferences.-A preference by an insolvent debtor is 
given under the Bankrupt Act if, within four months before the filing 
of the petition in bankruptcy, or after the filing of the petition and 
before the adjudication, he procured or suffered a judgment to  be en- 
tered against himself in  favor of any person, or made a transfer of 
any of his property, and the effect of the enforcement of such judg- 
ment or transfer will be to  enable any one of his creditors t o  obtain 
a greater percentage of his debt than any other of such creditors of 
the same class. l b id .  

3. Bankruptc'y--Prefcr@zces-Pruud in Law-Constructive Law.-In 
order to invalidate a preference received under the provisions -of the 
Bankrupt Act, it is not necessary to show any moral or actual fraud, 
a s  i t  is only a matter of constructive fraud, arising by law upon the 
existence of certain transactions forbidden by the act, the purpose of 
which is to prevent creditors from obtaining a preference over others 
of the same class. Ibid.  

4. BankruptcHreference.-It  is not material whether a payment or 
transfer prohibited by the Bankrupt Act is  made directly or indirectly 
to  the creditor whose claim is preferentially satisfied thereby, for it 
is sufficient if he receives the benefit of the preference. Ibid.  

5. Same-Inquir'y-Constructiue h70ticc.--Actual knowledge or belief of 
the intent to  prefer is  not required by the Bankrupt Act, and a rea- 
sonable cause to believe that  such was the intent is sufficient. A 
party affected by notice must exercise ordinary care to ascertain the 
facts, and if he fails to  investigate when put upon inquiry, he is 
chargeable with all  the knowledge he would have acquired if he had 
made the necessary effort to discover the truth. D i d .  

6. Name-Rule of the Prudent Man.-Under the provisions of the Bank- 
rupt Act a creditor has reasonable cause to  believe his debtor in- 
tends to prefer him when such a state of facts is brought to his at- 
tention a s  would lead a prudent man, when put upon his guard, to the 
conclusion that such is his intent. Ihid.  

BENEFICIARIES. See Insurance. 

BENEFITS. See Insurance. 

BOND ISSUES. 
Schools-Taxation-Bonil Issues-Races-Discrimination.-When a legis- 

lative enactment clearly indicates that its controlling purpose and, in  
several places, i ts expressed intent is to establish a special taxing 
district for the purpose, by a n  increase of taxation and a n  issue of 
bonds, of affording additional school facilities within the prescribed 
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BOND ISSUES-Continued. 
district, the beneficent purpose of the act will not be frustrated be- - cause, in one of the sections, i t  is designated as a "school district for 
the white race." Bonitx u. School Trustees, 375. 

BOUNDARIES. See Evidence, Deeds and Conveyances, Counties, Estoppel. 

BREACH OF PROMISE. See Marriage and Divorce. 

CARRIERS OF PASSENGERS. See Railroads ; Master and Servant. 

CANCELLATION. See Insurance. 

CASE SETTLED. See Appeal and Error. 

CAUSAL CONNECTION. See Negligence ; Evidence ; Railroads. 

CERTIORARI. See Habeas Corpus. 

CHAL$ENGES. See Jurors. 

CHILDREN. See Wills. 

CHURCHES. See Religious Societies. 

CITIES AND TOWNS. 

1. Legislative Powers-ComstitutiomZ Lazo-Cities an,d Towns-Paving 
Btreets-Assessments.--The Legislature has constitutional authority 
to authorize a city to improve its streets by creating each street, or 
a portion thereof, a taxing district, and requiring a prescribed portion 
of the cost of the paving of said street to be assessed upon the abut- 
ting property on each side of the street, according to the frontage of 
each lot. Shank u. Asheville, 40. 

2. Cities and Towns-Ordinance-Nuisance-Alleyway-Access to Prop- 
erty-Procedure.-The defendant town, by an ordinance criminal in 
its nature, declared plaintiff's alleyway a nuisance and dangerous to 
the public, and closed it up. Plaintiff brings his action for damages 
and mandamus and injunction, on the ground that he had been de- 
prived of access to his property: Held, the action was not to enjoin 
the enforcement of the criminal law, but to determine and enforce 
plaintiff's property rights, leaving open to the defendant, the right to 
prosecute him under the ordinance. Crawford v. Mario%, 73. 

3. Cities and Towns-Btreets-L4djoining Owner-Access-Procedure.- 
I t  appears in this case that the plaintiff has been provided with a 
temporary entrance to his land, and a temporary order restraining 
the defendant from closing the one complained of is unnecessary 
and will not be granted. If i t  should be finally determined that the 
alleyway, the subject of the action, is dangerous to the public, or a 
nuisance, the court will consider the best means of abating or reme- 
dying it. Ibid. 

4. Cities and Towns - Streets - Roads - Corporate Limits - Control. - 
When a public highway enters an. incorporated town, or such town 
builds up on one already existent, it usually follows that the highway, 
or so much thereof as is within the corporate limits, comes under 
the regulation and control of the corporate authorities as a part of 
the public streets. Moore u. Meroneg, 158. 
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5. Cities and To~cn~s-Streets-Roads-Disc~~?~ti~~un?~ee-Legislative~ Pow- 
ers-Compe?tsatio?z.-In the absence of constitutional restraint, the 
authorities of a n  incorporated town have power to vacate or discon- 
tinue a street or public way, but when such street has been once 
established they can do so only by legislative sanction expressly given 
or necessarily implied from powers which a re  so conferred, and then 
compensation must be made to abutting owners whose property is 
injured. Ibid. 

6. Cities and Totcns-Streets-Rof~ds-Changrs-Legislative duthoritu- 
Ta~paget--Abutting Owner-Right of Action.--When a change is  
made in a street by the authorities of a n  incorporated town, with or 
without legislative sanction, the change being recognized as  valid, 
and acquiesced in by the general public, their action can not be ques- 
tioned in a ciril suit of a private citizen by reason of his being a gen- 
eral taxpayer of the town; but, if maintainable a t  all, i t  can only 
be done by a landowner whose property is affected by the change, and 
who will suffer some peculiar and special injury by reason of it. Ibid. 

7. Cities and Towns-Streets-Rouds-Dedicution-Couiduct-Ratification 
b g  Public.-The incorporated town of M. altered the course of a 
portion of a n  old State road within its limits and substituted a broad, 
commodious street. At that  time C .  owned land on both sides of the 
old way, and was the only one whose property was affected. The 
property of C. abutted on the new street, and he made no objection, 
but by his fencing and other acts openly acquiesced in the change, 
inclosing the entire property, included the old way and used it a s  
his own. A part of this property was sold and conveyed to plaintiff, 
who brings his action against the defendant, who bought the other 
part,  to  compel him to remove a house he had erected on the old 
road, and to compel the town to keep the old road open: Held, (1) 
the conduct of C. amounted to a dedication, and precludes plaintiff, 
who holds his title, and who purchased with knowledge of all the 
facts, from maintaining his action; ( 2 )  a s  to  whether the public 
would be estopped from questioning the substitution of the new way 
for the old by a period of acquiescence. qumre. I b i d .  

8. Cities and Towns-Streets-Roads-Decds und Convegci~tcrs-Recitals 
-Baundaries-Rededicatio+E%'idence.-The plaintiff in his action 
seeks to compel defendant to remove a s  a n  obstruction a house he had 
erected in an old public road, within the corporate limits of the 
town, and the town to keep this road open. At this place the proper 
authorities of the town had changed the road to a new location, and 
the acts of plaintiff's grantor, binding upon plaintiff, amounted to a 
dedication of the new road in substitution of the old one. This new 
road, a t  the time, affected only the land of plaintiff's grantor, who 
was also the grantor to the defendant of the land whereon the ob- 
struction complained of was situated: Held, the fact that  plaintiff's 
deed calls for the old road as  a boundary was merely a matter of de- 
scription, being copied from some old deeds made when conditions 
were different, and did not amount to a rededication. Ibid. 

9. Cities c~nd T o w n s - S t r e e t s - R o a r E s - D e d i c c z t i o n - R n t i f i t a -  
tion of Actions-Evidence.-The principle that  a n  abandonment of a 
public way can not be presumed, if a t  all, from nonuse, for any 
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period short of twenty years, has no-application where there has been 
a positive act  of dedication and abandonment on the part of the 
owner, accepted and acquiesced in by the public. Ibid. 

10. Cities and Towns - Streets - Easernents-Value-*4buttirzg Owners- 
Reversion-Gontracts-Interpretatioa of Statutes.-The plaintiff, a 
railroad, and a terminal company, desirous of connecting their prop- 
erty, entered into a n  agreement with a city that  it should agree to 
the procuremerit of a legislative act  authorizing the condemnation of 
a street to  effectuate that purpose, the former corporations agreeing 
to pay the city for the easement and to build certain improvements 
on their adjoining lands. The act passed according to this agree- 
ment, providing that  under certain named conditions the street should 
revert to  the city for public purposes. The plaintiff denied the right 
of the city to  compensation for the easement over the street, upon 
the ground that, a s  abutting owners, they held the fee therein: Held, 
(1) a city holds the easement in i ts  streets in trust for all  i ts citi- 
zens, and was entitled to  compensation from the plaintiffs; ( 2 )  here 
it was entitled to compensation under a n  express agreement relative 
t o  the passage of the ac t ;  (3) the act itself recognized the value of 
the easement in the street to the city, and provided for the reversion 
under named conditions. R. R. u. Wilmirzgton, 331. 

Cities and Towns-Streets-nedicntion und Acceptance-Implied- 
Acts of Parties.-An offer of dedication and acceptance of a way for 
a street in  a n  incorporated town may be sufficiently evidenced by the 
acts of the owners of the land and the town authorities, and in this 
case the acts of dedication and acceptance held sufficient by the acts 
of the owners in acquiescing for years in  the use of the locus i n  QUO 
a s  a public street, in naming the streets as boundaries to lands con- 
veyed by the abutting owners, and by the acts of the incorporated 
town in paving the sidewalks of the street and maintaining it. 
Jeffress v. Greenuille, 490. 

Cities and Towns - Streets -- Condemnution - Legisl(~tiur Po loc~s  - 
Notice-Hearings-0rdinc~nce.-When the charter of an incorporated 
town expressly provides that  the town authorities may a t  once en- 
ter  upon the land and proceed with the proposed improvements, and 
that  the filing of the petition for the purpose of conipensating the land- 
owners shall not have the effect of stopping or delaying the work, 
and just compensation to the owners is properly provided for, it is  
not necessary to  the validity of condemnation proceedings conducted 
in pursuance of the act that the owners of the land be notified and 
allowed a hearing before the passage of a n  ordinance of the town 
directing the widening and improvement of the street. Ibid. 

Cities and Towns-Streets-Condernnntio~~-~4ssessments-Comrnerce 
Work.-It is not required that  a n  appraisement be made of the land 
condemned by an incorporated town for the use of i ts  public street, 
before taking the same and commencing work thereon, when the 
town acts under legislative authority in  condemning the street, and 
there is sufficient provision for compensating the owners of the land. 
Ibid. 

Cities and Towns-Streets-Condemn~~tio~~Public Use-Questions for  
Court-Necessity-Legislnelve Powers.-When property is condemned 
for a public street, i t  is a taking for a public use, a s  a matter of l a w ;  
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but the question a s  to the necessity or expediency of devoting the 
property to the public use is one which is exclusively within the 
province of the legislative department. Ibid. 

15. Cities and Towns-Streets-Condemnation-Shade Trees-Damnum 
Absque Injuria-LegisZat.Cve Powers.-When the charter of a town 
expressly confers authority to widen a street and to remove any and 
all  obstructions therefrom, and also makes adequate provision for 
compensation to the owner of the property taken for the purpose, the 
town acting in good faith and in a careful exercise of the powers 
conferred is not liable to a n  abutting owner for removing shade trees 
from the street i n  front of his dwelling, for such acts a re  damnum 
absque h j u r h .  Ibid. 

16. Cities and Towns-Streets-Condemnation-Prior LeyisJative Acts- 
Interpretation, of Statutes.-A legislative act  passed prior t o  the en- 
actment of a charter of a town, in  respect to condemnation proceed- 
ings, is repealed a s  to all  matters in  conflict with the charter ;  and 
condemnation proceedings for street purposes being had i n  accord- 
ance with the charter provisions a re  not affected by restrictions 
placed thereon by the prior act. Ibid. 

17. Cities and Towns-Fire Department-Building and Repairing-Per- 
mit-Interpretation of Btatutes.-The chief of a fire department, who 
is also the inspector, i n  incorporated towns of one thousand inhabi- 
tants or more, is authorized to issue a permit to  the owner of prop- 
erty to build or to  repair buildings thereon. Revisal, sees. 2986, 
3019. 8. v. Eubanks, 628. 

18. Samc - Ordinance - Conflicting Req~irem~ents. -When an owner of 
property in a n  incorporated town of one thousand or more inhabi- 
tants bas obtained from the chief of the fire department, or inspector, 
of that  town a permit to repair a building on his property, in  ac- 
cordance with the provisions of Revisal, 2986, 3010, he  is not subject 
to  indictment for  violating a n  ordinance of the town i n  not first get- 
ting a permit to  repair from the board of aldermen of the town; for 
the town can not by ordinance make a n  act illegal which is legal un- 
der our statutes. Quawe: If  there is no conflict between the ordi- 
nance and the statute, does S. v. Tenarzt, 110 N. C., 609, apply? Ibid. 

CLERK O F  COURT. See Courts. 

COMMINGLING OF GOODS. See spirituous Liquors. 

COMMON LAW. See Interpretation of Statutes ; Pleadings ; Evidence. 

COMPETITION. See contracts. 

CONDEMNATION. See Cities and Towns. 

CONSIDERATION. See Contracts ; Deeds and Conveyances ; Insurance ; 
Spirituous Liquors ; Usury. 

CONSPIRACY. See Attorneys ; Contracts. 

CONSTITUTION, STATE. 
Art. IV, see. 8. When habeas corpus proceedings may be reviewed by 

Supreme Court. I n  r e  Holly, 163. 
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Art. V, see. 1. Equalization between poll and property tax valuation 
self-executing. Kitchin v. Wood, 565. 

Art. X, see. 8. Residue or remaining interests after homestead exemption 
can be conveyed. Davenport v. Fleming, 291. 

Art. XIV, sec. 2. Provisions for uniform systems of schools between 
white and colored races a r e  mandatory, but between two permissible 
interpretations of an act, that  which upholds the law will prevail. 
Bmitx v. Nchool Trustees, 375. 

Art. XIV, see. 6. Rules 9 and 10, Revisal, sec. 1556, have no application 
to this section. Ashe u. Mfg. Go., 241. 

CONSTITUTION, UNITED STATES. 
Art. IV, see. 2. A recovery of damages for a breach of contract for work 

done in North Carolina may be recovered here against a foreign citi- 
zen. McDonald u. MacArthur, 122. 

Fourteenth Amendment. A legislative presumption from the evidence 
must not be unreasonable. 8. u. C-riflin, 611. 

CONSTITUTIONAL LAW. See Habeas Corpus, Trusts and Trustees. 
1. Legislative Acts--Co?crts-Interpretation-Constitutia Law-Courts 

will not adjudge an act of the Legislature invalid unless its violation 
of the Constitution is, in their judgment, clear, complete, and unmis- 
takable. Bonitx v. School Trustees, 375. 

2. Same.-Between two permissible interpretations of a statute with ref- 
erence to the Constitution, the one should always be adopted which 
upholds the law. Zbia. 

3. Cities and Towns - Streets - Condemrzatiorc -Legislative - Inherent 
Powers-Constitutiona1 Lam-While there is no constitutional pro- 
vision giving the Legislature power t o  condemn private lands fo r  
public purposes, the Legislature has a n  inherent right to do so, essen- 
tial to the due exercise of the powers of government and to the pro- 
motion of the public welfare ; and this power is practically unlimited, 
though subject to judicial control, if the purpose be a public one and 
sufficient provision is made for compensation to the owner of the 
property proposed to be taken. Jeffress c. Greeruville, 491. 

4. G'onstitutional Law-IJrouisiO"rzs Self-emecuting-Power of Courts.-A 
constitutional provision may be self-executing, and when such is the 
case, and it is called in question, the courts will so declare it. Kitchin 
v. Wood, 565. 

5. Name - Property and Poll Tam - Equation-Legislative Discretion.- 
Section 1, Article Q of the Constitution of this State, requiring that  
the General Assembly "shall levy a capitation tax on every male in- 
habitant of the State, which shall be equal to the tax on property 
valued at $300 in cash," is  mandatory and self-executing, and leaves 
nothing to the discretion of the lawmaking powers. Zbid. 

6. Same-Az~ditor-Forms-Mandamus-Procedure-In our Constitution 
the property tax is the standard of equation, and by it the poll tax 
must be measured, and when the Legislature has not observed this 
equation i n  levying the poll tax and providing machinery for i ts  col- 
lection, the error can be corrected by a mathematical calculation; 
and a t  the suit of the Governor a mandamus will lie against the 
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auditor to  compel him to prepare the forms for assessing and taxing 
the polls in  accordance with section 1, Article V of the Constitution. 
Russell v. Aver, 120 N. C., 180, overruled. Ibid. 

7. Legislatur+Contracts-Frau&Ratio?hal Connection.-For a presump- 
tion from the evidence, created by a legislative enactment, to be valid 
there must be some rational connection between the fact proved and 
the ultimate fact presumed and the inference of one fact from proof 
of another fact shall not be so unreasonable a s  t o  be a purely arbi- 
trary mandate. U. S. Constitution, Fourteenth Amendment. 8. u. 
Cfrifim, 611. 

8. "Due Processu-Imprisonment for Debt-Peonage.-In order for a 
conviction under Revisal, see. 3431, it is necessary to  show a contem- 
poraneous fraudulent intent and purpose to obtain money under a 
promise to  commence and complete certain work. Ibid. 

9. flame -Interpretation of Btatutes - Constitutional Law.-A statute 
which makes the mere failure to  do the work or perform the contract 
presumptive evidence of fraudulent intent, upon which a person may 
be convicted and imprisoned is violative of the Thirteenth Amendment 
to the Federal Constitution, and is i n  conflict with our own State 
Constitution prohibiting imprisonment for debt except in  case of 
fraud. Ibid. 

10. Trials-Right of Accused.-In every criminal prosecution the defend- 
a n t  has  the constitutional right to be informed of the accusation 
against him and to confront his accusers and their witnesses. 8. v. 
Cherry, 624. 

11. Same-Absence-Waiuer.-In felonies less than capital and in mis- 
demeanors the defendant has the right to  be present a t  the trial ; but 
this right may be voluntarily waived by him, the limitation being 
that  in  the case of felonies this waiver may not be made by his coun- 
sel unless he expressly authorizes them so to do. IbicE. 

12. Bame.-When the defendant is tried for a felony less than a capital 
one, and voluntarily absents himself, and especially when he has fled 
the court, his conduct may be construed a s  a waiver, wherein his 
presence is not essential to a valid trial and conviction. Ibid. 

13. Same-Sentence Inlzunlid-P?*ocedzcre.-When a valid trial of the ac- 
cused has been had in his absence, he having waived his right to be 
present a t  the trial by having fled the court, and a sentence has been 
erroneously passed on him in his absence, the judgment of the trial 
court will be set aside and the cause remanded with direction that a 
lawful sentence be imposed, the defendant being in custody of the 
court pending the appeal, and the appeal being regularly presented. 
The case of S. u. Keebler, 145 N. C., 560, cited and distinguished. Ibid. 

14. Fertilizers-Tags-Indictment-Qui Tam Actions-Constitutional Law. 
-It is not unconstitutional for the Legislature to make a n  act a mis- 
demeanor and also impose a penalty therefor to be recovered in a 
qui tam action, and Revisal, 3814, 3822, and 3956, making i t  a mis- 
demeanor and imposing a penalty for the violation of the fertilizer 
laws, to  be given in part  to  the one who shall sue for and recover the  
same, a re  constitutional and valid. B. u. 04 Co., 635. 
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CONTRACTS. See Liens ; Usury. 
1. Cmtracts-Acceptance-"Final Estimate" of Work--llraud i n  Law- 

Intent-Znst.~zcctions-Eight of Actioa.-The plaintiff was a subcon- 
tractor of defendant, which was in  turn a subcontractor of M. & Go., 
to  build a railroad, the contract between M. & Co. and the original 
contractor, which was binding upon plaintiff, providing that  the lat- 
ter's engineer should certify that  the work had been performed and 
accepted by the engineer. I t  was set up a s  a defense that  the plaintiff 
could not maintain his action until the certificate had been obtained. 
It was found by the jury, in  response to appropriate issues, that  a 
"final estimate" had been rendered the plaintiff by M. & Co., but was 
grossly inadequate: HeM, (1) not error for the court to instruct the 
jury that  if the estimate referred to  contained such error of judg- 
ment a s  amounted to a mistake so gross a s  to necessarily imply bad 
faith, and to amount to fraud upon the rights of plaintiff, i t  was un- 
necessary t o  show the intention to commit a fraud or to  act in  baa  
faith, the court having correctly charged a s  to what constitutes legal 
f raud ;  ( 2 )  the jury having found that  plaintiff had legal excuse to. 
bring his action, a judgment in  his favor will not be disturbed. Zbid. 

2. Contrncts-Independent Contractor-Requisites-Respondeat Buperior. 
-One of the vital elements in  the relation of independent contractor 
is that  the person for whom the work is contemplated to  be done ia 
interested only in  the ultimate result of the work; and when i t  ap- 
pears that  the owner, under the contract relied on to establish this. 
relationship and avoid responsibility for the contractor's negligent 
acts, furnished important portions of the material for  constructing 
the appliances and the facilities for carrying on the work; that  all 
purchases and prices of materials and supplies were subject to  the  
approval of the architect or superintendent employed and paid by the 
owners, and that  they had the right to  select, control, and discharge 
the labor employed and fix the price of their pay, the facts are  insuffi- 
cient to establish the relationship of independent contractor, and the 
doctrine of respondeat superior applies. BeaZ v. Fiber Co., 147. 

3. Cmtracts-Zndependmt Contractor-Evidence.-In this action, i t  ap- 
pearing that  there was sufficient evidence for a finding by the jury for 
plaintiff upon issues a s  to  whether the servant, whose negligent or- 
ders caused the injury, was a vice principal, a motion for judgment 
a s  of nonsuit upon the evidence upon that ground was properly de- 
nied. Zbid. 

4. Colztracts-Independent Contractor-Negligence-Evidence.-The ser- 
vant alleging damages in  his action against the master a s  proximately 
caused by a negligent order of the latter's vice principal, given while 
erecting a three-story building, there was evidence tending to show: 
that  the servants were engaged in hoisting heavy timbers, and that  
the usual way to hoist one of them was to  place it beneath a "crab" 
and hoist on a perpendicular; that  on the occasion of the injury t h e  
rope was fastened to a timber some distance off, giving it a slant an@ 
throwing t,he line beneath and against a rafter which had just before 
been raised and which rested on the beam where the timbers were to 
be placed; that  in  the performance of his duties the plaintiff w a s  
standing near the end of this timber preparing to throw the tag rope 
to a fellow-servant to  draw the rafter to its proper place, when t h e  
vice principal, without notice or warning,, ordered the men a t  t h e  
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"crab" to operate it, causing a "crab" rope beneath the timber near 
which the plaintiff was standing to knock it or pull it  off the plate, 
from which it fell, to the plaintiff's injury; that the plaintiff was not 
in a position to see or know what was going on, and had no reason to 
believe the hoist would be ordered a t  that unusual time: Held, suffi- 
cient upon the question of negligence. Ibid. 

5. Contracts-Independent Contractor-Negligence-Uneqoected Results. 
-When in the hoisting of heavy timbers in the erection of a building 
a negligent order of a vice principal causes an injury to a servant 
engaged in the work, without fault on the part of the servant, and it 
appears that the vice principril knew or should have known that the 
order would be likely to produce an injury to some of the employees, 
though the vice principal was not in position to see the servant a t  the 
time, the master is not excused from liability for the injury because 
the result was not exactly what might have been expected. Ibid. 

6. Timber Deeds-Option-Unilateral Contract-Strict Construction.-A 
provision in a timber deed granting an extension of time for cutting 
and removing the timber from the lands described, upon condition of 
a certain payment to be made by the grantee, is unilateral in its obli- 
gations, partaking, to some extent, of the nature of an option, in which 
time is ordinarily of the essence, and should be strictly construed. 
Ba.teman v. Lumber Go., 248. 

7. Contract-Sealed Bids-Mail Carrier-Promise-Tort-Legal Right.- 
Conduct, though improper and causing loss to another, does not con- 
stitute a tort unless a legal, as distinguished from a moral, right is 
violated, and the damage conforms to the legal standard, except where 
i t  is presumed, as in the case of nominal damages. Hardison u. Reel, 
273. 

8. Xame-Suppress Competitiom-Conspirac~/-Notary PuhJioImterpreta- 
tion of Statutes.-One who makes a sealed bid required for the con- 
tract of carrying the United States mails can not sustain an action for 
damages against the notary public before whom the bond was justi- 
fied, in accordance with the Federal statute, upon the ground that he 
requested the notary not to divulge the amount of his bid, and the 
notary, knowing the amount, underbid him and obtained the contract. 
(1) There has been no violation of a legal duty alleged or shown; (2)  
had the notary promised not to compete with plaintiff in the biddings, 
it  would, as an agreement to suppress competition, have been against 
public policy, the notary being qualified to bid under the circum- 
stances; (3) the fact that defendant acted as a notary in his official 
capacity would not make him liable upon the breach of promise, if 
one was implied, to do an unlawful act; (4) a promise of the kind 
sued on is expressly condemned by the Federal act in question. Ibid. 

9. Decds and C o n u e v a n c e s - C o n t r a c t s - I n t e r p r e t a t i o n t i e  In- 
8trumtnt.-In the interpretation of a deed of contract, the intent of 
the parties, as embodied in the entire instrument, must prevail, and 
each and every part must be given effect, if it can be done by any fair 
and reasonable intendment. Brown v. R. R., 300. 

10. Same-RaiZroads-Material Delivered-Accessibility-Additior~al Work 
-Damages.-In an action to recover a balance alleged to be due the 
plaintiff under his contract with defendant to build a railroad trestle, 
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CONTRACTS-Continued. 
\ 

and for damages for failure to  supply material stipulated for in the 
manner provided for in the contract, i t  appeared from the contract 
sued on that  the defendant agreed "to deliver all material for the 
trestle on cars or on the ground within 300 feet of the trestle, and to' 
be furnished in such manner and time as  not to impede the plaintiff 
(contractor) in the performance of his part of the contract" : Held, 
(1) the contract contemplated that  defendant should deliver the mate- 
rial within 300 feet of the work, a t  a point from which a haul could 
be made to the best advantage, having reasonable regard to the nature 
of the ground and the attendant facts and circumstances; ( 2 )  that  
under a contract of this character and extent, requiring completion 
within a specified time, delivery of the material within the specified 
distance from the work, but across a slough, requiring an additional 
haul of half a mile, was not such delivery by defendant as called for  
in  the contract, and for such additional work the plaintiff mas entitled 
to  recover extra compensation. Ibid. 

11. Co~~tracts-Breach--Am liances-Definite Rental-Measure of Damages. 
--When a building or a given machine is shown to have a definite 
rental value, and the opportunity for obtaining it  is lost by another's 
breach of contract, the rental value of the machine usually affords a 
better basis for  the ascertainment and aq-ard of damages, subject to  
the rules that  the damages must have been in the reasonable con- 
templation of the parties and capable of ascertainment with a reason- 
able degree of certainty. Rocky Mount  wills u. R. R., 119 N. C., 693, 
holding that interest on the value is the proper measure of damages, 
and other like cases cited and distinguished. Ibid. 

12. Name-Railroads-Pile Driuers.-In an action by plaintiff to recover 
damages of the defendant railroad alleged by breach of contract re- 
quiring the latter to supply a t  certain places, under the terms of the 
contract, material for the former to build a trestle, there was a con- 
firmation by the lower court of the referee's findings, upon evidence to  
support them, that by reason of such delay plaintiff's pile driver re- 
mained idle for  thirty days a t  a net rental ralue of $2.50 per day, and 
this mas not infrequently rented by plaintiff for a definite sum: Held, 
the measure of damages was the rental value of the pile driver for the 
time i t  remained idle through defendant's default, under the contract. 
Ibid. 

13. Married Women-Separate Realty-Husband and Wife-Contracts Be- 
tweerl-Notes.--The fact that a wife executed a note to her husband 
for work, etc., done by him on her land, does not affect the question of 
a lien filed by the husband therefor, as the presumption is that the 
wife executed the note under the direction of the husband. Ibid. 

14. Timber Deeds-Contracts-Trees Under Size-Trespass.-An action 
against the grantee in a timber deed, or his assignees, for the cutting 
of trees of less dimension than those specified in the deed is virtually 
one for trespass on the land in wrongfully cutting and removing tim- 
ber therefrom. Jenkins u. Lumber Co., 355. 

15. Timber Deeds-Contracts-Time for  Cutting-Empiration-Ownership. 
-Trees not cut by the grantee or his assignees under a timber deed 
within the period of time therein fixed for  the purpose become the 
property of the owner of the land. Ibid. 
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16. Hame-Offset.-The grantee in a timber deed may not offset damages 
to the land sustained by the owner, caused by his wrongfully cutting 
trees under the size specified in  his contract, by the value of the trees 
of the specified size he has left on the land after the expiration of the 
period of time allowed for his cutting them, as  such have then become 
the sole property of the owner. Ibid. 

17. Contracts-Guarantor of Payment-Consideration-Statute of Frauds. 
-In a n  action against a guarantor of payment of a debt of another 
i t  is not necessary, under the statute of frauds, that  the consideration 
for  the promise be contained in the writing. Bupply Go. v. Persorc, 
456. 

18. Same-Forbearance to Hue.-A binding written contract to  forbear suit 
on a valid claim, for  a definite time, or expressed in language that  
the law would interpret a s  a reasonable time, constitutes a sufficient 
consideration to bind a guarantor to  the payment of a debt of another. 
Ibid. 

19. Hame--Eapress Agreement-Promise.-When a t  the instance or request 
of another, and on promise of payment by the latter, a creditor for- 
bears to sue his debtor for a specified time, the one so promising is 
liable as  a guarantor of payment. Ibid. 

20. Name.-In an action brought to recover of defendant a certain amount 
claimed to be due by him as a guarantor of payment of the debt of 
another, there was undisputed evidence of a correspondence between 
the parties, in  which i t  appeared that  defendant, after repudiating 
liability, wrote the plaintiff that "Just as soon as  the dry-kiln is 
completed I will see that your bill is paid." The dry-kiln was com- 
pleted before suit was brought, and acting upon the promise the plain- 
tiff desisted and forbore to sue his debtor with reference to the 
amount in  controversy: Held, (1) the promise was in  writing, ahd 

' sufficient under the statute of frauds ; ( 2 )  the forbearance to sue was 
a sufficient consideration; (3)  the defendant was liable for  the debt 
a s  a guarantor of payment. Ibid. 

21. Contracts-Breach-Goods HolIGDamages-Admissions-Burden of 
Proof-Delivery-"Readv alzd Wi2ling."-In a n  action to recover fo r  
a balance of goods sold under a contract, the answer admitted that  
defendant had received and paid for  a par t  of the goods, alleging 
that  he did so upon plaintiff's promise and assurance that  the remain- 
der would be of a certain standard quality: Held, to recover the 
contract price of the balance of goods, refused upon the allegation 
that  they did not come up to the standard fixed by the contract, the 
plaintiff must show that  i t  was ready and willing to deliver them, 
which was denied; and plaintiff's motion for  judgment upon the -ad- 
mission in the answer, on the ground that  the defendant could not 
refuse to accept the balance of the goods on account of defects in the 
goods already received, was properly denied. Cotton Mills v. Hosiery 
MilZs, 462. 

22. Contracts-Breach-Goods Hold-Damages-Defects-Evidence.- The 
defense, in  a n  action for damages on defendant's refusal to  accept 
certain yarns, sold under contract, being that  the yarns were defective, 
i t  was competent to show-by plaintiff's correspondence in this case 
matters relating to such defects, in  corroboration of defendalit's wit- 
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ness; and, also, in reply to plaintiff's evidence that  yarns of the 
character refused by defendant were sent to plaintiff's other customers 
without complaint made. Ibid. 

23. Contracts-Balc of Fertilixer-Damages to Crop-Vendee's Duty- 
Knowledge.-The plaintiff brings his action to recover damages to  his 
crop arising from a breach by defendant of its contract to  furnish him 
with a certain quality of cotton-seed meal to be used a s  a fertilizer, 
and acknowledged that he discovered the defects in  time to have pro- 
cured other fertilizer of the kind required, which he could have ob- 
tained : Held, i t  was incumbent upon plaintiff to avoid any damages 
arising from defendant's failure to properly perform his contract, and 
he could not recover the damages sought in  this action. Carson u. 
Bunting, 530. 

24. Negligence-Release-Agreeing MinldQuestions for  Jury.-In this case 
there was evidence tending to show that defendant obtained a release 
from plaintiff for damages i n  consideration of $10 and the payment 
of plaintiff's drug and doctor's bill, soon after the injury complained 
of was inflicted, while the latter was in  bed suffering from the effects 
of the injury and under the influence of drugs: Held, it  was a ques- 
tion for the jury to  determine whether the plaintiff s t  the time of the 
execution of the release had sufficient mental capacity to understand 
its nature and effect. Morarity v. Traction Co., 586. . 

25. Contracts-Failure to Perform-Dependable Conditions.-A party to a 
contract may elect to t reat  i t  as  ended upon the failure and inability 
of the other party to  perform a dependent stipulation therein and 
which extends to  the entire measure of the obligation. Wildes v. 
Nelson, 590. 

26. Bame-Patents-Termination of Contract--Election-License.-When it 
appears from a written contract entered into between a patentee and 
another that  the purpose of the former was solely to arrange for  the 
manufacture and sale of the patented implement, for which he was to 
receive a certain commission on the sales, the right of the latter under 
the contract is  dependent upon the fulfillment of the obligations im- 
posed upon him, and upon his failure and inability to  perform these 
conditions the patentee may regard the contract as  a t  a n  end. Bemble, 
in this case, the contract was one of license and not of assignment. 
Ibid. 

27. Legislature-Contracts-Promise to Worlc-Advances-Intent-Fraud. 
To convict under Revisal, see. 3431, for obtaining money upon and by 
color of any promise to  begin any work and unlawfully and willfully 
failing to cornmerice or complete the work according to the contract, 
without lawful excuse, i t  is  necessary to show the fraudulent intent 
on the part of the promisor; and merely the facts of obtaining the 
advances, the promise to do the work, and a breach of that promise, 
are  insufficient to  sustain a conviction. B. u. Griffin, 611. 

CONTRACTS TO CONVEY. See Deeds and Conveyances. 

CONTRIBUTORY NEGLIGENCE. See Negligence. 
1. Public I?bns-Guests-Contributory Negligence-Evidence-Questions 

for  Jury.-In this case there was evidence tending to show that  the 
plaintiff, a guest a t  defendant's hotel, was shown into a bedroom 
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CONTRIBUTORY NEGLIGENCE-Continued. 

wherein there was a defective gas fixture by which a light was fur- 
nished to the occupant, by reason of not having a safety-pin to pre- 
vent the turning of the key all the way around, and that the gas 
fixture was not safe in consequence; that before retiring for the night 
the plaintiff discovered the absence of this safety-pin, but turned the 
key to where it should have stopped, and could smell no gas escaping, 
and thereupon he retired, but was injured by asphyxiation that night 
when asleep : Held, a motion to nonsuit was properly denied, there be- 
ing evidence of defendant's negligence; and it was for the jury to say 
whether, according to the rule of the prudent man, the plaintiff was 
guilty of such contributory negligence as would bar his recovery. 
Patrick v. Springs, 270. 

2. Name-Dangerous Machines-Repair-0bvio?~s' Danger-Rule of  the  Pru- 
dent Man-Contributory Negligence-Questions for Jury.-The plain- 
tiff, an employee 19 years of age, was changed, under his protest, from 
working a t  a harmless machine to a dangerous one, the latter machine 
being badly out of repair and containing revolving knives run by 
machinery. The plaintiff showed his superior that the result of the 
work upon the machine was unsatisfactory, and was instructed to do 
the best'he could; also, to "get a monkey-wrench and see if he could 
raise the bed back to its proper place." The bed having slipped down, 
left the revolving knives exposed, and while the plaintiff was endeav- 
oring to raise the bed with a worn monkey-wrench, the wrench slipped 
from a nut he was working on, and his fingers were cut off by the 
revolving knives : Held, (1) it  was negligence for the master not to 
have instructed the servant in the operation of the dangerous ma- 
chine; and in ordering him to repair it  without instructions as to 
stopping it, etc.; (2) there being no evidence that plaintiff knew of 
the danger in attempting to repair the machine, the danger was not 
so obvious that a reasonably prudent man would not have undertaken 
it, and a judgment of nonsuit was improperly allowed. Walters 9. 

Na8h and Blind Co., 323. 

3. Raikoads-Crossings-Obstructed View-Contributory Negligence-En- 
ception8.-A person in attempting to cross a railroad track must both 
look and listen when he gets within the zone of danger, and while his 
failure to do so ordinarily bars his recovery for an injury received 
by reason of his attempting to cross, yet attendant circumstances may 
so qualify this obligation as to require the question of contributory 
negligence to be submitted to the jury. WoZfe v. R. R., 569. 

4. Master and Bervant-Contributory Negligep~ce-Evidence-Negligence.- 
In  an action for damages by one employed by a railroad company as  
a brakeman, alleged on account of his acting in obedience to instruc- 
tions in getting on defendant's moving freight train: Nemble, the 
evidence relied on to excuse him from contributory negligence, under 
the rule of the prudent man, would also exonerate the defendant from 
the charge of negligence. Wiggins v. R. R., 577. 

CORPORATIONS. See Electricity. 

1. Corporations-Preferred fJtock-Debtor and Creditor-Assets-Promte. 
The issuance of preferred stock by a corporation does not create the 
relation of creditor and debtor between the owner thereof and the 
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CORPORATIONS-Contimed. 

corporation so as  to entitle him to prorate with the creditors in the 
assets of an insolvent corporation in the hands of a receiver. Power 
Co. v. Mills Go., 76. 

2. Deeds and Conueyances-Seal.--Where a corporate act must be executed 
by an instrument under seal and the corporation had adopted a com- 
mon seal, the corporation speaks through and by its seal. Withrell 
a. Murphy, 82. 

3. Samc-Corporate A ct-Euidence-lnttrpretc~tio+t of Stat utes.-When 
i t  does not appear from the probate of a corporation's deed to lands 
that  the seal affixed is the common seal of the corporation or that 
i t  was affixed by the proper officers of the corporation, it  is not a 
substantial compliance with Revisal, see. 1005, and the deed is in- 
effectual to pass title to the lands as  against creditors and purchasers. 
Ibid. 

4. Same-Oficial Acts.-A corporation's deed is defective which fails to  
show by its certificate, read in connection with the deed, that the 
corporate officials acknowledge the instrument as the act and deed 
of the corporation, or that  the official executing the deed in behalf 
of and under authority from the corporation acknowledged it  to be 
"his" act and deed, as such. Ibid. 

5. Corporations-Receivers-Status of Property-Interpretation of Stat- 
utes.-Upon the appointment of a receirer of an insolvent corpora- 
tion, all the real and personal property, etc., wherever situated, vests 
in the receiver (Revisal, see. 1224), "impressed with all existing rights 
and equities, and the relative rank of claims and standing of liens 
remains unaffected by the receivership.': Ibid. 

6. Corporntions-Insoluer~cyYY1p~~licatio~z-Creditor.sS-TVhen a corpora- 
tion is insolvent or in imminent danger of insolvency, and especially 
when its business operations have practically been suspended owing 
to its financial condition, the court may, upon proper application of 
a creditor or stockholder, appoint a receirer of its assets to be admin- 
istered for the benefit of all of its creditors. Revisal, secs. 847, 1219, 
1203. Silk Co. u. Spinning Go., 421. 

7. Same-Trust Fund.-In its action for the recovery of a certain plant 
or machine, damages for its detention and for a receiver of the de- 
fendant company, the plaintiff alleged that  the defendant falsely rep- 
resented its capital stock to be $50,000 and had failed in the per- 
formance of its contract bf purchase of the machinery to increase its 
capital stock, a s  agreed upon, by the issuance of common and pre- 
ferred stock, of which the plaintiff was to receive a certain part a s  
payment, the title to the machinery to remain in the plaintiff vendor 
until the agreement was performed. Upon the pleadings and proof 
his Honor found as a fact that  the plaintiff had shown an apparent 
right to the machinery in question and that i t  was or should be in de- 
fendant's possession, and that the machinery had a specifies value, 
and the rents and profits thereof were in danger of being lost; that the 
defendant was insolvent and indebted to the plaintiff and others: 
Held, the creditors were entitled to have the defendant corporation's 
assets preserved and administered for their benefit, and that a re- 
ceiver for that  purpose was proper. Ibid. 

154-34 529 
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CORPORATIONS-Continued. 
8. Corporations - Insolvency - Receivers - Application - Creditors - 

Definition.-Any one who has a debt or demand against an insolvent 
corporation upon contract, express or implied, comes within the mean- 
ing of the word "creditor," used in the statute, and may apply to the 
courts and obtain, in proper instances, the appointment of a receiver 
for  the corporation. Ibid. 

9. Foreign C o r p o r a t i o n s - I n s o l v e n c y - - R e c e i v e r s  H e r e P r o c e -  
dure.-An insolvent corporation, with its property or Elant located in  
this State, is subject to the appointment by our courts of a re- 
ceiver to  take charge of its assets here and administer them as a trust 
fund for its creditors, though incorporated under the laws of another 
State, approving Holshouser v. Copper Go., 138 N. C., 248. Ibid. 

Corporations-Insolvency-Receiver- Granted.-It 
appears in this case from the facts alleged in, and the general scope 
of the complaint, that the relief should not be restricted to the exact 
prayer of the complaint, but should be extended so as  to afford relief 
which is commensurate with the averments, under the familiar rule 
that  i t  is not the language of the prayer, but the allegations of the 
pleading that  determine the extent of the relief to  be granted. Ibid. 

Contracts-Failure to Perfor-Termination-Election-Corporations 
-Receivers.-The receiver of an insolvent corporation can enforce 
no right under a contract previously entered into by the corporation 
and a patentee, wherein the rights of the corporation are  made de- 
pendent upon the manufacture, advertis-ement, and sale of the patented 
article and payment to  the patentee of a commission or royalty on 
the sales, when admittedly the corporation had failed to perform the 
conditions imposed on it, and was unable to do so. Wildcs v. Nelson, 
590. 

COSTS. See Courts. 

COTTON-SEED MEAL. See Penalty Statutes. 

COUNTIES. 

1. Counties-Boundary Line-Locatiow-Legislative Powers.-The loca- 
tion of the true boundary line between counties raises a political ques- 
tion, and the power is vested in the Legislature to determine a dis- 
puted line. R. R. v. Washington, 333. 

2. Rame-Intent-Interpretation of Btatutes-Contracts-Constitutional 
Law.-A legislative act reciting that  a boundary line between two 
counties is "indefinite and uncertain," declaring its purpose to estab- 
lish the line and proceeding then to define and describe the line, clearly 
indicates the intent to declare and establish what .it deems the true 
boundary line; and the line so established must be taken as  the true 
line without question of its historical correctness ; and the questions 
of private rights and  impairments of contracts are  not involved. Ibid. 

3. Counties-Boundary Line-Location-Legislative Powers-Courts.- 
Since the institution of this action to apportion to Washington and 
Tyrrell counties taxes on a railroad bridge over Albemarle Sound from 
one county to the other, a legislative enactment declaring the line to 
be in  the middle of the sound is held as  controlling the question. Ibid. 
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COURTS. See Jurisdiction : Removal of Causes, 2. 

1. Appeal and Error-Cothrts--Expressio?z of Opinion-Inte~.pretution. of 
Statutes.-In this case the judge in charging the jury said, "I am not 
sure, and I frankly confess that I am not sure, that I understand fully 
the claim upon which the plaintiff bases the eleren thousand and 
some odd dollars" : Held, this was uot an expression of opinion pro- 
hibited by Revisal, 535, it not appearing that the expressions used 
were pertinent to the issue, or were prejudicial to appellant, or cor- 
roborative of an alleged error based upon his admitted ignorance, or 
failure to comprehend plaintiff's claim, upon which the law was in- 
correctly charged. XcDonald v. MacArthur, 11. 

2. Colcrts-Treaties-Gmnts-Official Boundaries-Judicial rotice-Eui- 
delzce.-The Meigs and Freeman line having been run by the Federal 
Government in obedience to the treaty power ~ e s t e d  in it  by the Con- 
stitution of the Cnited States. and expressly recognized by the Legis- 
lature of this State, the courts will take judicial notice of its ex- 
istence ; but its physical location is the subject-matter of proof. Land 
and Timber Co. v. Kirzsland, 79. 

3. Clerk of Coztrt--Fees-Cost-Inter1iretcition of Statutes.-The fees for 
continuances of cases allowed to the clerk of the Superior Court by 
Rerisal, see. 2773, must be for such continuance as  is made by the 
judge upon motion, and such as must be recorded in the minutes of 
the clerk, and not those affected by a crowded docket or the inability 
for that reason of reaching the cause for trial. Luther v. R. R.. 103. 

4. Associations-Churches - Powers - Trustees - dppointment - Par-  
ties-Court's Discretion.-At a meeting regularly held by a voluntary 
association of churches, trustees were appointed for a school char- 
tered by the association. At the same time, but a t  a different place, 
there Tas a meeting called by the officers of the association, when 
and where other and conflicting trustees were appointed. The ques- 
tion a t  issue being which set of trustees were the ones legally quali- 
fied to act, i t  was Held, (1) that the trustees appointed a t  these meet- 
ings were the real parties in interest, and it  was not error for the 
trial judge in his discretion to order them to be made parties, so that 
the matter might be decided upon its merits (Rerisal, 5 0 7 )  ; ( 2 )  no 
appeal lies from the refusal of a motion to dismiss, and an entry of 
appeal not perfected is treated as  an exception on appeal from the 
final judgment. Kerr u. Hicks, 265. 

5. Application for  License-Supreme Co1~rt-Investigatiolz--4ffidc~vits- 
Defanmtion-A71solute Privilege.-Affidavits filed in the Supreme 
Court in response to a citation by that  Court and used while consid- 
ering the question of granting a license to an applicant to practice 
law are absolutely privileged, and no action for damages will lie be- 
cause the affidavits contained defamatory relevant matter affecting 
the character of the applicant. Baggett v. Grad$/, 332. 

6. Same-Conspiracy- h'uidence.-The Supreme Court has complete juris- 
diction over the granting of licenses to practice law; and when the 
Court has under -consideration the question of granting a license to 
an applicant, and issues a citation to certain persons to appear, and 
in compliance therewith they do appear and file affidavits relevant to 
the inquiry and affecting the character of the applicant, no evidence 
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COURTS-Continued. 
of conspiracy is shown, the defamatory matters contained in the affi- 
davits being absolutely privileged; and called for by the Court in the  
progress of the inquiry. Ibid. 

7. Witnesses-Privileged Commzinication-Responsive Answers-Objec- 
tiom and Exceptions.-It is the province of counsel to  object to ir- 
relevant matter, and a responsive answer by a witness to a question 
of a defamatory nature, when no objection is made, or, being made, 
is overruled, can not make the witness liable in an action for dam- 
ages. Ibid. 

8. Costs-Recovery-Several Causes of Action-Interpretation of Statutes. 
-The matter of taxing costs against an unsuccessful litigant is regu- 
lated by statute, and thereunder the full cost should be taxed against 
a defendant when the plaintiff recovers in but one of several causes 
of action set out in his complaint. Revisal, see. 1249. Cotton Mills 
v. Hosiery Jfills, 462. 

COVEKL4NT. See Lessor and Lessee. 

COVENANTOR. See Deeds and Conveyances. 

CREDITORS. See Homestead ; Liens. 

CROSSIPI'GS. See Railroads. 

DAMAGES. See Measure of Damages. 
1. Railroads-Damages-Release-il.iental Incapacity-E'uidence-Cond~~c- 

tor-Nomuit.--In this case, reported 151 N. C., 231, i t  was held neces- 
sary to set aside plaintiff'8 release for damages for personal injuries 
sought in his action, for plaintiff to prove that  defendant had notice 
of his mental incapacity a t  the time. The evidence on this appeal, in  
addition to that on the former appeal, tends to show that certain let- 
ters indicating his mental soundness, though signed by plaintiff, were 
written with the aid of his wife and others in view of having him con- 
tinued in his occupation as  defendant's conductor, but this fact was 
withheld from defendant; there was also evidence tending to show 
that defendant knew of plaintiff's nervous condition, rendering him 
incapable of running as conductor, eight months before he signed the 
release. The amount paid for plaintiff's release was about 94 per cent 
of the amount of his original demand for damages : Held, insufficient 
to go to the jury on the issue, and defendant's motion for judgment 
of nonsuit should have been granted. West v. R. R., 24. 

2.  Cities and powtzs--Streets-Adjoining Owner-Access-Ifij2bnctio"ib 
Damages-Procedure.-The right of ingress and egress over one's own 
land to and from a public street is an incident to ownership and con- 
stitutes a property right; and a n  injunction will lie against a town t o  
prevent its depriving an abutting owner to a street of access to his 
land, and may be joined in the same action with demand for damages. 
Crawford u. Xarion, 73. 

3. Cities and Towns-Streets-Roads-Obstructions-Ch~~nges-Abutting 
Owner-Damages.-When a change is made in its streets, or the street 
is discontinued by the authorities of an incorporated town by legis- 
lative sanction, a landowner, as  a rule, is restricted to a claim for 
the damages arising therefrom to him. Moore v. Meroney, 158. 
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DAMAGES-Continued. 
4. Contracts-Mail Carrier--Right to Reject Bids-Damages Consequen- 

tial.-Under the Federal statute regulating the bidding by private 
parties for a contract to carry the United States mail, the department 
of the Government reserves the right to reject any and all bids if, in  
its judgment, the good of the service requires it. Hence, damages are  
too contingent to be recowrable by one in an action against a notary 
before whom his bond was justified, as required by the statute, which 
is based upon the allegation that  the notary used the information he 
thus acquired to underbid the plaintiff and obtain the contract. The 
plaintid may or may not have received the contract. Hardison v. 
Reel, 273. 

5. Advancements - User - Damages - Declc~rations-Evzdence.-Declara- 
tions of the intestate as  to the value of lands conveyed his sons 
a s  advancements made after the date of the deeds: Held, in  this 
case, incompetent, and not sufficient to charge one of the sons, 
had theretofore for some years had the use of the lands, with the 
value of timber he had then cut therefrom. Tart 21. Tart, 592. 

6. Contracts-Bale of Fertilizer-Damagcs to Crop-Vendee's Dutu- 
Knowledge.-The plaintiff brings his action to recover damages to  his 
crop arising from a breach by defendant of its contract to furnish him 
with a certain quality of cotton-seed meal to be used as  a fertilizer, 
and acknowledged that he discovered the defects in time to have pro- 
cured other fertilizer of the kind required, which he could have ob- 
tained: Held, it  was incumbent upon plaintiff to avoid any damages 
arising from defendant's failure to properly perform his contract, and 
he could not recover the damages sought in this action. Carson v. 
Bunting, 530. 

DANGEROUS INSTRUNENTALITY. See Electricity ; Naster and Servant. 

DEADLY WEAPON. See Evidence. 

DEBT. See Principal and Surety. 
1. Debtor and Creditor-Pavment-Application.-When the debtor owes 

two debts, one secured and one not secured, his right to direct the ap- 
plication of a payment made to the  creditor must be exercised a t  the 
time the payment is made. Lee v. Vanlu, 244. 

2. Same-Change-Consent of Debtor.-If a debtor fails a t  the time of 
payment to direct its application when he omes the creditor a secured 
and an unsecured debt, the creditor may apply it  to either debt, or 
a part thereof to one and the remainder to the other; and when the 
application of the payment is once made by the creditor, the assent 
of the debtor is  necessary for him to then change it. Ibid. 

3. Debtor and Credit0r-Payment-~4ppZication b.y Law.-When the debtor 
omes the creditor two debts, one secured and one not secured, and 
makes the creditor a payment without directing it  to either debt, and 
the creditor himself does not make the application, the lam will apply 
the payment to the unsecured debt. Ibid. 

4. Debtor and Creditor-Mortgage-Proceeds-Paymet- licat Low- 
Questions fo r  Juru.-When the debtor owes a debt secured by a 
chattel mortgage, and another debt not secured, and makes payment 
to  his creditor, with a part of the proceeds of the property secured 
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by the mortgage, of which the creditor was aware, the execution of 
the mortgage was an application of the payment upon the debt it  se- 
cured, which the creditor can not change without the debtor's consent, 
and upon conflicting evidence presents a case for the jury upon the  
issue. Ibid. 

5. Debtor and Creditor-,Mortgage-Te?zder-Payment-,4t-4pplicntion.-To 
make a good tender of payment of an amount secured by a mort- 
gage, it  is necessary for the debtor to allege and show, in addition t o  
the offer, that he has a t  all times since the tender been ready, able, and 
willing to pay, and accompany the plea by payment of the money into 
court. Dickerson u. Sinzmom, 141 N. C., 330, where the tender was 
made upon the maturity of the debt; and Smith v. B. and L. Assn., 
119 N. C., 261, in relation to tender by a surety. cited and distin- 
guished. Ibid. 

DEBTOR AND CREDITOR. See Debt ; Principal and Surety ; Corporations ; 
Mortgage. 

DECISIONS. 
Precedent-,4uthority.-It is, a t  least, a persuasive argument against the 

maintenance of an action for an alleged wrong that, in the manifold 
complexity of human affairs, no appeal for the redress of a like 
grievance has found its way into the courts. Hardison v. Reel, 273. 

DEDICATION. See Highways ; Cities and Towns. 

DEEDS AND CONVEYANCES. 
1. Principal and Agent-Deeds ccnd Co?zveya.rzces-Limited Power-Cow 

flict of Authority.--In this case the limited power of attorney given 
the local agent does not conflict with a condition that a designated 
superintending agent should approve the conveyance to be made by 
the trustees designated in a deed of trust incorporating a general 
scheme by the grantors for the sale and management of their lands. 
Thompson u. Power Co., 13. 

2. flame-~atificatio-~ontrcicts to Convey-Specific Performance- 
Equity.-The grantors in a deed of trust of lands to be conveyed by 
the trustee for their benefit under a general and defined scheme of 
sale, imposing a condition that the sale should be assented to in a 
particular way by an agency defined in the deed for the purpose, are  
not held to  the ratification of the unauthorized acts of sale made with- 
out the performance of the condition imposed, by the receipt of the 
purchase price by the trustees, in the absence of knowledge or notice 
thereof; and equity will remove the cloud from the title of the cestuis 
quo trust upon their paying back the purchase money with interest 
from the date of payment. Ibid. 

3. Deeds and Conveyances-Warranty-Locus in  Quo-Location-Issues.- 
I n  an action for damages for breach of warranty in a deed for lands, 
when i t  is alleged in the complaint that judgment had been recovered 
by a third person for a part of the lands upon a title paramount, 
which is not denied, but the answer alleges that the lands were not em- 
braced in the deed containing the warranty sued on, the issue raised 
is as  to the true location of the land, and does not embrace the 
paramountcy of the title. Jones I ) .  Balsley, 61. 
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DEEDS AND CONVEYANCES.-Corctinued. 
4. Deeds and Conveyances-Invalid Registration-Title.-The registra- 

tion of a deed not duly proved is ineffectual to pass title to lands 
against creditors and purchasers. Withrell v. Murphy, 82. 

5. Deeds and Conveyar~ces-Seal.-TYhere a corporate act must be exe- 
cuted by an instrument under seal and the corporation had adopted 
a common seal, the corporation speaks throngh and by its seal. Ibid. 

6. Same-Corporate Sct-Evidence-I~zterprefatio+z of Statutes.-When it  
does not appear from the probate of a corporation's deed to lands that 
the seal affixed is the common seal of the corporation or that  it  was 
affixed by the proper officers of the corporation, i t  is not a substantial 
compliance with Revisal, see. 1005, and the deed is ineffectual to pass 
title to the lands as against creditors and purchasers. Ibid. 

7. Deeds in Trzcst-Xale-Pnrtners7zip-Pri?zcipaZ and dgen-Dower- 
Fraud-Evidence--2Vonswit.-A partnership of three duly executed, 
with their wives, a deed of trust to F. upon their separate lands to 
secure a partnership debt, which was foreclosed to pay the debt under 
its terms and conditions. The lands were bid in by the mortgage 
creditors, and by them conveyed to one of the firm for the amount 
of the debt, taking a deed4in trust to secure the purchase price. This 
action is brought by the wife of one of the partners to set aside the 
conveyances on the ground that the other partners were her agents 
and acted in fraud of her rights: Held. (1)  the plaintiff, having 
duly executed the mortgage to the partnership. conveyed her inchoate 
right of don-er and the purchaser obtained a good and indefeasible 
title, whether she had paid a part or all of the purchase money for  
the land embraced in the mortgage, there being no evidence that the 
sale was not fairly and honestly conducted, or that the terms of the 
trust deed were not complied with; (2). i t  appearing that  the plain- 
tiff had full linom-ledge of the adrertisement of the land for sale, with 
full opportunity to pay the debt or redeem beforehand and before the 
deed was made to the purchaser, and there being no evidence of fraud, 
a motion to nonsuit should have been allowed. Wilson v. Wills, 105. 

8. Deeds and Conreyances-Trusts and Trustees-Par02 Trust-Evidence 
Sufficient.--In an action to recorer lands, defendant admitted the title 
to be in plaintiff by virtue of his being a grantee of defendant's sons, to 
whom the defendant had conveyed it  by deed for a good and not for a 
valuable consideration. To establish the defense of a parol trust there- 
on in defendant's faror, there r a s  evidence tending to show an absence 
of consideration moving from the sons to the plaintiff; that  antece- 
dent to the plaintiff's deed there was an agreement made between the 
sons and the plaintiff that the latter would hold the locus in  quo for 
the use and benefit of defendant during his life, and there was evi- 
dence in corroboration that plaintiff had, since his deed, leased a por- 
tion of the land from defendant and had several times thereafter at- 
tempted to lease the land from him; that the lands comprised the 
homestead of the defendant, and he had continuously been in posses- 
sion thereof, enjoying the rents and profits : Held, the evidence tended 
to show an agreement entered into prior to the execution of the deed 
and as  a part of it, creating the parol trust, and was sufficient to 
sustain a rerdict for defendant. Taylor ,o. Wahab, 219. 

9. Deeds and Gonveyc~nces-Reseruationa-Timber Deeds-Interpretation. 
-The plaintiffs conveyed by deed certain described standing tim- 
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DEEDS AND CONVEYANCES.-Continued. 
ber on their lands not less than 11 inches on the stump when cut, 
with the right to  enter and to cut and to remove said timber within 
four years from the date of the deed; and thereafter, but before the 
expiration of the four years given for the cutting and removal of the 
timber, they conveyed to the defendant the lands described in the deed 
for the timber, with a provision, after describing the lands, "that the 
certain timber had been previously sold, etc., and is excepted from 
this deed." This action involves the title to the timber embraced in 
the timber deed and not cut and removed within the period of time 
therein specified, as  between the grantor and grantee in the deed for 
the lands: Held, the intent of the grantor is  to be gathered from 
the two deeds, and the legal effect of the deed to the defendant is to  
conrey the land and all the timber thereon not cut and removed by 
the grantee in the timber deed, in accordance with its provisions, 
within the four years therein named. Hornthal u. Howcott, 228. 

10. Timber Deeds-Time to Cut  and Remove-Determinable Estate.- 
Deeds for standing timber, with their usual provisions, convey to the 
grantee an estate in fee in the timber, determinable as to all the tim- 
ber not cut and remol7ec1 within the stipulated period. Battman v. 
Lumber Co., 248. 

11. Xame-E'~temio?z.-The provisiou as to an extension of time in a tim- 
ber deed, when properly taken advantage of and made available, per- 
mits the grantee to cut and remove, for the period of time covered by 
the extension, the timber therein conveyed. Ib id .  

12. Same-Notice-Tendcr.-h deed to standing timber stated that  the 
grantees "shall have a term of two years in which to cut and remove 
said timber, and in the erent they do not get i t  off in  that time they 
shall have one year thereafter in which to remove the same by paying 
to the party of the first part interest on thtpurchase money for said 
extension of time." Subsequently, the plaintiff purchased the land 
whereon the timber was situated, and had his deed duly registered 
six months before the expiration of the two-year period set out in  
the timber deed. There being no evidence that  the defendant notified 
the owner of the land that he would avail himself of the provision for 
the further extension of one year, or that he tendered the payment of 
the interest required for the exercise of that privilege: Held, he 
had lost the right to avail himself thereof, and his cutting and remov- 
ing the timber specified in the deed after the two years had elapsed 
mas unlawful. Ibid. 

. 13. Deeds and Conueya?zces-Gra?ato~-Pccrol Trust.-A conveyance of lands 
made by a father to his son without a consideration can not impress 
the lands with a parol trust in favor of the father, however full and 
explicit the words may have beeu to that effect used a t  the time of 
the delivery of the deed: for a grantor, in delirering a deed, can 
not retain control of the property, and by parol create a trust there. 
after to be enforced in his own favor. Ricks v. Wilson, 282. 

14. Deeds and  Conveyances-lWwried TVorne?z-Parol Trust-Privy EB- 
aminntion-Co?zstitutional Law.-h conveyance by a married woman 
of her lands can not be impressed with a parol trust contrary to the 
intent expressed in her written deed. The law requires a written 
instrument, with the husband's written consent, and her privy exami- 
nation, for her to pass an interest of this character in her lands. Ib id .  

536 



INDEX. 
-- 

DEEDS AND CONVEYANCES.-Continued. 
15. Deeds and Conveyances-Pad Trust-Infants-Ratificntiort-Ezecutio 

of Trust.-Having failed to show a parol trust in her favor under 
a deed to lands purchased by her father, but conveyed to her mother, 
plaintiff seeks to establish a lost deed made by her father, mother, 
and brother, defendants in  this action, creating the trust interest for 
her in the lands, the title to the lands having previously to the exe- 
cution of the alleged lost deed been conveyed by the father and mother 
to the brother, the latter of whom, a t  the time of the execution of the 
alleged lost deed, was a minor: Held, (1)  the title in the lands be- 
ing in the brother a t  the time in question, i t  was necessary for him, 
upon coming of age, to have ratified his deed made in his minority, 
and his answer denying its execution by him was an act of repudia- 
tion; ( 2 )  the doctrine that a minor may execute a valid deed in pnr- 
suance of a trust has no application. Ibid. 

16. Deeds ad ,  Conveyances-Creditors- trustee.^-Homestead Reserved- 
Purchaser-Estate Acquired.-A valid deed in trust made by a debtor 
in favor of his creditors, reserving to himself his homestead in lands 
conveyed therein, passes to the grantee all his right, title, and interest 
in  the lands conveyed, excepting his homestead interest expressly re- 
served; and when such homestead interest determines by the death 
of the parties entitled, or by any of the recognized methods of aban- 
donment, i t  does so in favor of the grantee. Davenport v. Fleming, 
291. 

17. Timber. Deeds-Wrongful Cutting-Under Sixe-Prospective Value- 
Damage to Land.-In a n  action against the grantee in a timber deed 
for  damages alleged as  arising from cutting timber less than the size 
specified in the deed, the plaintiff can not recoyer the prospective value 
of the trees, but the jury may consider their value in determining the 
injury to the land, the measure of damages being the decrease in the 
value of the land by reason of the cutting, or the difference in the 
value before and after the cutting. Williams v. Lumber Co., 306. 

18. Same-Questions-Evidence-Record.-While the court does not com- 
mend the questions asked in this case to ascertain the damages to 
the land by reason of the grantee in  a timber deed cutting timber 
less than the size allowed by the deed, they are  considered in con- 
nection with the other parts of the record, especially the judge's 
charge, and no reversible error is found. Ibid. 

19. Timber Deeds-Wrongful Cutting-Under Sixe-Damages to Land- 
Measure.-In an action against the grantees in a timber deed for 
damages to the land by cutting timber of less dimension than specified, 
and too small to have a market value a s  merchantable timber: Held, 
competent for  the jury to consider the species of the trees, whether 
of rapid or slow growth, or whether it  would be merchantable when 
it  attained its size, the nature and drainage of the soil, the facili- 
ties for  marketing, and any other relevant facts to enable them to 
determine its value a t  the time of the cutting, and the effect of the 
cutting on the value of the land. Whitfield v. Nfg. Go., 152 N. C., 
214, and like cases cited and distinguished, where the trees were "tim- 
ber trees." Ibid. 

0 .  Same-Defense-Pro71able Growth.-A timber deed conveyed for yalue 
"all the pine timber that  is  now or may be standing, etc., dur- 
ing the term of this lease (fire years),  15 inches in diameter a t  a 
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point 2 feet above the ground" ; and provided that  the timber should 
not be cut over more than one time. I n  an action for damages be- 
gun after the lapse of five years, for damages to the land for cutting 
timber less than the specified size: Held, the defense was not arail- 
able that the trees cut would have attained the specified size during 
the term of five years. Ibid. 

21. Deeds and Conveyances-Boundaries-Questions for Court-Questions 
for  Jury.-It is a question of law for the court to  determine from the 
face of a deed what are  the boundaries therein called for, to be lo- 
cated by the jury when the facts are disputed. Sherrod u. Battle, 345. 

22. Deeds and Conveyances-Interpretation-Intent-A7atural Boundaries- 
Course and Distance.-There being less likelihood that the parties t o  
a deed h a r e  erred as to the location of natnral objects therein called 
for, the court mill effectuate their intention by allowing natural ob- 
jects, such a s  rivers, well-defined streams, islands, trees, or a ditch, 
which are  called for, to control course and distance. Ibid. 

23. Deeds and Conveyances-Calls-Boundaries-Questions for  Jurg-I?~- 
structions.--Where there is  ambiguity in  the calls of a deed the jury 
should be instructed by the judge upon the established rules of law 
applicable, so that they may be aided in their finding upon the evi- 
dence a s  to the true location of the calls ; and i t  is none the less the duty 
of the judge to so instruct the jury as  to  what is a boundary, and 
where it  is, when the facts are  undisputed and the parties concede 
that its location is to be fixed by a legal construction of the deed. Ibid. 

24. Deeds and ConveVa?zces-~oundaries-Ditches-~efinition.-The words  
"ditch" or "drain" have no technical or exact meaning; either may 
indicate a hollow or open space in the ground, natural or artificial, 
where water is collected or passes off; and such, if sufficiently de- 
fined, may bound land as  other natural objects. Ibid. 

25. Deeds and Conveya+zces-Boundaries-Ditches-Evide?~, Conflicting- 
Lines-General Directio+Course.-A disputed divisional line be- 
tween adjoining lands of the parties was made to depend upon a 
description in a conreyance, as  follows: "Beginning a t  the head of 
a ditch on the E. and T. road, running with said ditch in an east- 
ern direction to a branch, thence with said branch to the edge of 
G. Swamp, thence due east to the canal," etc. The beginning point 
and the line from there to the second call in  the deed were not dis- 
puted, but there mas evidence tending to show a continuation of the 
ditch in two directions; that one was a lead ditch continuous from 
the beginning corner, with the other emptying into it, the latter ex- 
tending in an eastern direction, and that, by following either, the calls 
in the deed might be met:  Held, (1)  i t  was for the jury to say 
which of these ditches was called for in the deed, and the one so 
found would control course and distance; ( 2 )  the call for the line, 
"running with the ditch in an eastern direction," mas not controlling 
so a s  to exclude a line running with one of the ditches in a general 
eastward direction, because it  varied its course, sometimes east, north. 
east, and even north, in favor of the other running more nearly in a n  
eastern direction. Ihid. 

26. Deeds and Convegances-Intent of Grantor-Declaratio?~s-Parol Evi- 
dence-Reformation-Mutuc~l &(istake.-The grantor's declaration as  
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DEEDS AND C0SVEYAKCES.-Continued. 
to his intent can not affect the location of lines expressed in his deed 
where the reformation of the deed on the ground of mutual mistake 
is not sought in the action. Ibid. 

27. Deeds and Co?~veya?zces-Description-h'umbe?- of Acres-Aider.-For 
instances in which the number of acres mentioned in the deed t o  
lands may aid the description therein. Whitaker Y. Cover, 140 N. C., 
280, cited and approved. Ibid. 

28. Timber Deeds-Contracts-Trees Uq~der Size-Heasure of Damages.- 
The measure of damages in an action against the grantee in a timber 
deed for the wrongful cutting of trees under the size specified in the 
contract is the diderence between the value of the land before and 
after the wrong was committed, or the amount by which the land was 
diminished by the trespass. Jenh-i?ts v. Lumber Co., 355. 

29. Deeds and Conveyances-Pureham-Do//btful Title.-A purchaser of 
lands is not required to accept a doubtful title. Ibid. 

30. Timber Deeds-Right to Remove-Consideration-Payment-Title to 
Remaining Tiqnber-Interpretation of Deeds.-A timber deed pro- 
vided that all timber shall be removed by the grantee within a period 
of five years from the date of the last payment of the purchase money, 
and that  a n  extension for that purpose would be allowed upon pay- 
ment of interest on the purchase price "each year in advance" : Held, 
a tender of the interest not made within the time specified in the 
deed is insuflicient, and by his failure to make the required tender 
the grantee lost his right to the extension of time within which to re- 
move the timber, and his interest in the timber remaining upon the 
land. Powers u. Lumber Co., 405. 

31. Deeds and Corrueyances-Title-Comrnoqb Source-Rule of Convenience. 
-As a rule of convenience and not as  a matter of estoppel, parties to  
an action involving title to land claiming i t  from the same person are  
not allowed to deny the title in the common source. Bowen v. Perkins, 
449. 

32. Same-Superior Title-Euide~m-When the title to the land in con- 
troversy is claimed by both parties from a common source, the older 
title will prevail unless there is shown a better title from the one 
under whom both claim, or from some other person. Ibid. 

33. Deeds and Co?~veyances-Comn 8ource-Ineotrsistenf Title-Evi- 
dence.-One who enters into possession of lands under a contract to 
purchase creates a relationship with the owner analogous to that of 
tenant and landlord; and until ousted or disturbed in his possession 
by one having a paramount title, he will not be permitted in an action 
for possession by the party under whom he entered to set up a title 
inconsistent with his. Ibid. 

DEFEASASCE. See Wills. 

DEFECTIVE STATEMENT. See Pleadings. 

DELIVERY. See Telegraphs ; Measure of Damages ; Insurance ; Sales. 

DEMURRER. See Pleadings. 

DESCENT AND DISTRIBUTION. 
1. E s t a t e s - I l l e g i t i m a t e s - I n h e r i t a n c e - I n t e r  of 8tatrctes.-Re- 

visal, see. 1556, Rules 9 and 10, does not restrict the principle that  
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"all illegitimates" have the same right of inheritance a s  between 
themselves "as if legitimate," but broadly reiterates the doctrine in  
the most unambiguous terms. Ashe v. Mfg. Go., 241, 

2. Same-"Half Blood"-Nother.-There is no half blood between illegiti- 
mates, and they take by descent only through their mother. The 
statute regulates the descent of the realty of illegitimates who die 
intestate, without reference to the father. Revisal, see. 1556. Ibid. 

3. Estates - Illegitirnates - Inheritance - Prohibited Marriages -Races 
-Constitutional Law-Interpretation. of Statutes.-The constitu- 
tional prohibition (Art. XIV, see. 6 )  of marriages between the races 
does not affect an illegitimate brother's inheriting the estate of an 
intestate whose father was a negro and mother a white woman; and 
the fact that the intestate could not be treated "as if born in law- 
f u l  wedlock," Revisal, see. 1656, Rules 9 and 10, has no application. 
Ibid. 

4. Advancements-Definition.-An advancement is a free and irrevocable 
gift by a parent, in  his lifetime, to his child, or to a person standing 
in place of such child, on account of such child or person's share in  
the donor's estate, Which he will receive under the statute of descent 
or distribution if the parent or donor die intestate. Tart v. Tart,  502. 

5. Advancements-Interest-Accounting.-No interest on an adrancement 
made by a deceased parent to his child shall be charged against the 
child until an accounting, when same is had within the two years' 
time allowed by law to settle the estate of the intestate, whether the 
advancement had been made in lands, investments, or money. Ibid. 

6. Same-Rents and Profits-User.-Where in 1885 a father put one of 
his sons in possession of a tract of land, and the latter remained in 
possession, enjoying the rents and profits until 1906, when the father 
conreyed the land by way of advancement to the son and his seven 
children, i t  was Held, (1 )  that the rents and profits of the land until 
conveyance made were under ordinary conditions properly charge- 
able as  advancements ; ( 2 )  that  owing to the difficulty of determining 
the amount of such rents and profits by reason of improvements put 
upon the land by the son and claimed as  permanent, the proper basis 
of accounting in the present case is  held to be the interest on the value 
of the land from the time the son became possessed of it, and as  it 
then was, until the conveyance in 190s; (3)  that  the son's interest in  
the land a t  the time of the conveyance made in 1906 is also charge- 
able as  an advancement and without interest. Ibid. 

7 .  Same.-When an advancement of lands has been made by the intestate 
to his child, no rents or profits are  chargeable to the child until a n  
accounting, if had within the time allowed by law for the settlement 
of estates. Ibid. 

8. Eaecutors and -4dministr-ators-Personalty-Decr(cscd T17idozo-Distrib- 
utive Bharc-To Whom Payable.-The intestate died, leaving chil- 
dren by a former marriage and a widow, who subsequently died in- 
testate. An administrator of her estate qualified, and Tvas made a 
party in an action between the husband's heirs a t  law for division of 
his property, in which his administrator was also a party:  Held, 
in this case the share of the deceased widow in her husband's per- 
sonal property should be paid to her administrator. Ibid. 
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DESCENT AND DISTRIBUTION.-Conti1Eued. 
9. Advancements - User - Damages - Declarations-Evidence.-Declara- 

tions of the intestate as  to the value of lands conveyed his sons 
as  advancements made after the date of the deeds: Held, in  
this case, incompetent, and not sufficient to charge one of the sons, 
who had theretofore for some years had the use of the lands, with the 
value of timber he had then cut therefrom. Ibid. 

DISCRETION. See Courts ; Removal of Causes. 

DISCRIMINATION. See Schools and School Districts, 1, 2 ,  6 ;  Railroads, 26. 

DITCHES. See Deeds and Conreyances. 

DIVORCE. See Marriage and Divorce. 

DUE PROCESS. See Constitutional Law. 

EASEJIER'T. See Cities and Towns. 

EJECTMENT. 
Ejectment-Defendant's Bond-Receiver-Power of Court-Sup?-erne 

Court-Supersedeus Order-Practice.-Revisal, 453, requiring defend- 
ant  in ejectment to give bond before putting in a defense to the entire 
action, does not abridge the power of the court to appoint a receiver 
to secure the rents and profits; and while the Supreme Court, under 
its general power of "supervision and control over the proceedings of 
the Superior Court," might exercise the extraordinary right to grant a 
supersedeas to vacate an order appointing a receiver and permit de- 
fendant to give bond, it  will not do so except under unusual circum- 
stances, as  when there has been a gross abuse of discretion by the trial 
judge. Arey v. Williams, 610. 

ELECTION. See Contracts ; Pleadings. 

1 ELECTRICITY. 
1. Electricity-Furnishing Lights--Public Service-Duty.-A contract en- 

tered into by a n  electric power company to furnish electricity for  a 
given number of lights or for a given amount of power must be con- 
strued and determined according to the general principles of the con- 
tract as to the amount of power or light to be supplied, and the obli- 
gations assumed by the company under the contract are, as  a rule, 
absolute; but the duties incumbent on the vendor company, by rea- 
son of the dangerous nature of electricity and as  to the methods and 
appliances for its proper use and delivery, in  the absence of specific 
stipulations concerning them, are  to be considered as arising, in part, 
from the position the parties have assumed towards each other, and 
to be determined under the general principles of the law of negli- 
gence. Turner v. Power Co., 131. 

2.'~ame-public Service-Corporati~ns-l~cgligence-Stipulations.-~k cor- 
poration engaged in furnishing electric power and lights to its patrons 
in the exercise of chartered rights and privileges conferred by the law- 
making power, in  part for the public benefit, are  quasi-public corpora- 
tions, and may not stipulate against their own negligence or transfer 
the obligations incumbent upon them, in the absence of legislative au- 
thority to do so. I.bid. 
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ELECTRICITY-Continued. 
3. Electricity-Purrzishi?~g Lights-Public-service Corpo~ations-Danger- 

ous Instrz~me?ttaTities-Cnre Required.-While the law does not re- 
gard a quasi-public corporation, furnishing electric power and light 
to its patrons, as insurers against injury arising to them from its 
use, i t  owes to them the duty to protect them by exercising the highest 
skill, the most consummate care and caution and utmost diligence and 
foresight in the construction, maintenance, and inspection of its plant 
and appliances obtainable, consistent with the practical operation of 
the plant. Ibid. 

ENTIRETIES. See Husband and Wife. 

EQUITY. See Estoppel. 
1. Equitable Liens-B'orm-Equity-Priorities.-No especial form or 

phraseology is necessary to create an equitable lien, and a court of 
equity will look through the form to the substance; and when it  ap- 
pears that the parties intended to charge or pledge property as  se- 
curity to the debt, and the property can be identified, the lien fol- 
lows, and the court will enforce it against all except those having a 
superior claim. Gar7,ison v. Vermont Jiills. 1. 

2.  Deeds and Conveyances-Trusts-Principal and Agent-Equity-Go?%- 
tracts to Convey-Specific Performance.-When in a deed to lands 
made to a trustee there is a valid condition expressed that a sale 
would not be valid when made by a local agent unless approred in 
writing by a superintending agent, definitely limiting the powers of 
the local agent and trustee, and this condition ha's not been conplied 
with in a contract to conrey given to defendant, in  the plaintiff's 
suit to remove a cloud on his title to the locus in quo: H ~ l d ,  in this 
case, a deed subsequently tendered to and refused by the defendant, 
with the required approval of the superintending agent, who was ig- 
norant of the refusal until just before the commencement of the 
suit, did not vest the equitable title in the defendant and give him the 
right to specific performance of the contract to convey. Thow~pso?~ v. 
Power Co.. 13. 

3. Deeds and Conveyances-Principal and Agent-Ratificatio+Cont?-acts 
t o  Convey-Specific Performa~tce-Eqi1~ity.-The grantors in a deed 
of trust of lands to be conveyed by the trustee for their benefit un- 
der a general and defined scheme of sale, imposing a condition that 
the sale should be asseilted to in a particular way by an agency de- 
fined in the deed for the purpose, are  not held to the ratification of 
the unauthorized acts of sale made without the performance of the 
condition imposed, by the receipt of the purchase price by the trus- 
tees, in the absence of knowledge or notice thereof; and equity will 
remove the cloud from the title of the cestuis que trust upon their 
paying back the purchase money with interest from the date of pay- 
ment. Ibid. 

4. Equity-Contracts-Specific Performunce-Pleadings-Prayers for Re- 
lief.-In a suit for specific performance brought by the vendor, the 
measure of the kind of relief a court of equity will grant is not neces- 
sarily determined or controlled by the relief demanded in the com- 
plaint, but by the facts set out in the pleadings. Council1 u. Bailey, 
54. 
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5. Sanze-Measure of Re2ief.-Plaintiff in an action against the vendee 
alleged i n  his complaint that  the latter had entered into a written 
contract with him for the purchase of certain lands, and he had ten- 
dered him a good and sufficient deed in accordance with the terms and 
conditions of his contract to convey, and prayed for a judgment for 
the purchase money, adding a general prayer "for such other and 
further relief to which he may be entitled" : Held, sufficient to  war- 
rant a judgment for a specific performance of the contract in erery 
respect, including a declaration of a vendor's lien upon the land and 
a direction for a sale thereof to satisfy tbe debt. Ibid. 

.6. Equ.lty-Contracts-Specific Performance-Vendor's Lien-Sales-Re- 
moval of Causes.-When it  appears from the complaint in an action 
to enforce specific performance by the vendee of a contract to convey 
lands that  a court of equity would decree a vendor's lien on the land 
and order i t  sold for the payment of the purchase price, if the al- 
leged facts were established, the suit partakes in substance of the 
nature of one for the foreclosure of a mortgage, and is removable to  
the county in which the land is situated. Revisal, see. 419. Ibid. 

7. Equity-Remedg at  Latc-Code Practice.--Cnder our Code system of 
practice, pleadings, and procedure, it  is unnecessary for a party 
seeking equitable relief to first reduce his demand to judgment, or 
exhaust his legal remedy by execution or other appropriate process. 
Silk Co. v. Spinning Co., 421. 

ESTATES. See Husband and Wife. 
1. Estates-Illegitimates-Inheritance-I?%tepretation of Statutes.-Re- 

visal, see. 1556, Rules 9 and 10. does not restrict the principle that 
"all illegitimates" hare  the same right of inheritance as  between them- 
selres "as if legitimate," but broadly reiterates the doctrine in the 
most unambiguous terms. Ashe v. Mfg. Co., 241. 

2. Same-"Half BloodN-Xother.-There is no half blood between illegiti- 
mates, and they take by descent only through their mother. The 
statute regulates the descent of the realty of illegitimates who die 
intestate, without reference to the father. Revisal, see. 1556. Ibid. 

3. Estates-Illegitimates-Inkeritance - Prohibited Marriages - Rnces- 
Constitutio?zal Lara-Interpretation of ,Statutes.-The constitutional 
prohibition (Art. XIV, see. 6) of marriages between the races does 
not affect an illegitimate brother's inheriting the estate of an intestate 
whose father was a negro and mother a white woman; and the fact 
that the intestate could not be treated "as if born in lawful wed- 
lock," Revisal, see. 1556, Rules 9 and 10, has no application. Ibid. 

4. Lifc Estates-Possessio?z-Remainder-Limitations of Actiorhs.-The 
possession of a life tenant, however long, can confer no title against 
the remaindermen. Corn v. Jernigan, 881. 

ESTOPPEL. See Deeds and Conveyances, 54. 
1. Judgment-Estoppel of Record.-In an action for damages for breach 

of warranty in  a deed for lands, there was evidence tending to show 
that in a suit regularly instituted and tried, one W. and others had 
recovered from plaintiffs a part of the land covered by defendants' 
warranty. In the former suit nothing appeared to indicate that  the 
location of the land was involved, and in the present suit the issue 
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ESTOPPEL-Continueit. 
was whether the locus in  quo was embraced by the deed and war- 
ranty:  Held, the plaintiff was not estopped by the record iu the 
original suit to show the true location of the land and that the title 
was protected by the warranty, and, further, to allege and prove 
damages in his action upon the covenant, i t  having been only neces- 
sary for the plaintiff in the former suit to show paramountcy of title. 
Jones v. BaZsley, 61. 

2. Estoppel-Parties and Privies-Partitio~z-Jtidgment-Title-Different 
Right.-Estoppel of record will bind parties and privies a s  to matters 
in issue between them, but i t  does not conclude as to  matters not in- 
volved in the issue, nor when they claim in a different right. Billam 
v. Edmonson, 127. 

3. Lands-Title-Equitab2e EstoppedDi.cisiona1 Line~.-~4 party claiming 
title to lands only by reason of an equitable estoppel of the other party 
to the action, arising from his alleged acts and conduct respecting a 
line between adjoining lands, must show that the acts and conduct 
relied on have misled and caused him loss or damage. Boddie v. 
Bond, 359. 

4. Same.-A party seeking in his action to estop another by his acts and 
conduct from claiming certain lands must show that he has been mis- 
led and prejudiced in some way by the same; otherwise, the acts and 
conduct relied on would not appear to cause him loss or damage. Ibid. 

EVIDENCE. See Burden of Proof; Nonsuit ; Pleadings ; Questions for Jury  ; 
Reference, 5, 7. 

1. Deeds alzd Conveyances-Principal and Agerzt-Limited Powers- 
Registration-Notice-Parol Evidence.-Purchasers are  put upon 
notice of the limited powers of sales agents for lands, which were con- 
tained and defined in a registered deed of trust incorporating a gen- 
eral scheme for the sale of grantor's lands for them, and the law re- 
quiring that the acts of such agent must be in  writing, the scope of 
the agent's authority can not be extended by a subsequent oral agree- 
ment. Thompson v. Powel- Co., 13. 

2. Deeds and Conveya~~ces-Xtate Grants-OfZicial Boundaries-Ecidence 
Insufficient.-The plaintiff deraigns his title to the locus in quo from a 
grant from the State, and the question presented is whether it  is 
situated on the west of the Meigs and Freeman line, where the lands 
are  reserved to the Cherokee Indians under a treaty with the Federal 
Government, or east thereof. Defendant introduced evidence by a 
witness that eighty years after the running of the Meigs and Free- 
man line he was an employee of the Government, and that the true 
meridian line was used by the Government, which in the case a t  bar 
would sustain defendant's contention. On the line contended for by 
plaintiff was discoyered marked trees and natural objects indicating 
a very old marking, but none on that contended for by defendant: 
Held, there was insufficient evidence to  sustain the jury's finding for  
defendant, and a new trial is ordered. Land and Timber Co. v. Kins- 
land, 79. 

3. Deeds and Conveyances-Xeal-Corporate Act-Ecidence-Interprets- 
tion of 8tatutes.-When i t  does not appear from the probate of a 
corporation's deed to lands that the seal affixed is the common seal of 
the corporation or that  i t  was affixed by the proper officers of the 
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EVIDENCE-Co?rtintied. 
corporation, i t  is not a substantial compliance with Rerisal, see. 1905, 
and the deed is ineffectual to pass title to the lands as  against credi- 
tors and purchasers. Withrell v. Xurphy, 82. 

4. Same-Oflcial Acts.-A corporation's deed is defective'which fails to 
show by its certificate, read in connection with the deed, that the cor- 
porate officials acknowledged the instrument as  the act and deed of the 
corporation, or that the official executing the deed in behalf of and 
under authority from the corporation acknowledged i t  to be "his" 
act and deed, as  such. Ibid. 

5. Contracts Written-Pnrol Evidence-Conaideration-Xtntute of Prauds 
-Debt of Aqaother-Interests in Lnllds-Contempora~teoz~s Agreement. 
-Plaintiff sold J. certain lands to be paid for a t  a certain rate per 
thousand feet of lumber to be cut thereon. The latter sold to de- 
fendant, who made a certain cash payment to him in advance, the 
defendant having no notice that plaintiff owned the land and had r e  
served a lien on the lumber to  secure the purchase price from J. By 
contracts in writing between plaintiff, defendant, and J., the plain- 
tiff agreed that the payment of the purchase price be made by the 
defendant from profits made i11 cutting the lumber a t  a lower rate per 
thousand than origin all^ agreed upon with J., which should be paid 
to plaintiff on the purchase price in behalf of J. : Held, evidence was 
competent to show an oral contract by which defendant was obligated 
to pay the purchase price for J . ;  (1) there was a sufficient consid- 
eration to support it  in the modification of the lien and price per 
thousand feet of the plaintiff's contract with J., so that  defendant 
could cut the lumber and continue his contract: (2)  i t  was not a 
promise to answer for the debt of another, Rerisal, 974 ; (3 )  the agree- 
ment was to assume to pay a certain sum of money; it  mas an exe- 
cuted and not an executory contract to convey an interest in lands re- 
quired by Revisal, 976, to be written; and, if i t  had been, the pur- 
chaser could not object; (4 )  i t  does not alter or contradict the writ- 
ten agreement, but adds a collateral stipulation, and does not appear 
as  having been contemporaneously made. Rogers v. Lumber Co., 108. 

6. Negligence-Cvidence-Res Ipsa Loquitw--When a thing which causes 
injury is shown to be under the management of defendant, and the 
accident is such as in the ordinary course of things does not happen 
if those who have the management use the proper care, i t  affords rea- 
sonable eridence in the absence of explanation by defendant, that the 
accident arose from a want of care. Turner v. Power Go., 131. 

7. Master and Servant-Enaployment-Tortious A~ts-~4uthority Implied- 
Evidence.-When the master has given direction to his servant, . a  
"hired man," to cut alld pile cornstalks in his field, which was done by 
the servant, and then, without direction from the master, and in his 
absence, he set fire to the stalks, which caused sparks to be carried 
by the wind, which set fire to and destroyed plaintiff's property, the 
doctrine of respondeat superior does not apply, the thing the master 
ordered his serrant to do being harmless in itself, and there being no 
express or implied authority given the servant to burn the stalks, 
which alone caused the damages complained of. Marlowe v. Bland, 
140. 

8. Bankruptcy-Trustec-Bond-Evide?%ce.-A certified copy of the bond 
of a trustee in bankruptcy and the order of the referee approving it 

154-35 545 



INDEX. 
--- 

EVIDENCE-Continued. 
is suEcient evidence of the official character of the trustee named 
therein and of his'right to sue for and recover the property of the 
bankrupt. Wilson a. Tag7or, 211. 

9. Banlcruptcy-Evidence-Notice.-In this case there was evidence tend- 
ing to show that a creditor, to whom her debt had been paid under a 
clause of preference in a deed of assignment, and which was sought to  
be recovered by the debtor's trustee in bankruptcy, told the trustee 
that  she was protected by the deed of assignment and admitted to him 
that  she had been informed of her preference a s  a creditor, and asked 
and received the money for her debt by virtue of the preference: 
Held, upon any view of the testimony, she had knowledge of facts and 
circumstances from which the law clearly implies notice. Ibid. 

10. Deceptio-Fraud-Principal and Agent-Ratification-Evidence.-The 
title to the disputed land was in plaintiff, unless she is estopped by her 
acts respecting an agreement upon a line as  incorporated in a deed 
made'to a third party, Mrs. &!I., the latter of whom acted through her 
husband &I., in its purchase. The evidence disclosed that M. and de- 
fendant agreed that a certain line should divide the locus in quo from 
the land to be conveyed by plaintiff to Mrs. &I. ; that the plaintiff was 
unaware of this agreement and took no part  in it, and, further, was 
unaware a t  the time of the transaction that she owned the land now 
in dispute; that before she signed the deed to Mrs. &I., &I. told the 
plaintiff that he had agreed with defendant on a line between the two 
lots, and the agreement was referred to in the deed to his wife; that 
&I. in his transactions with the defendant, did not act as the agent of 
the plaintiff or represent her :  Held, there was no element of an 
equitable estoppel against plaintiff's claiming the land : (1)  there was 
no evidence of any loss by defendant arising from the acts complained 
o f ;  ( 2 )  X. and defendant attempted to change a line, and not to de- 
termine upon and settle a disputed one; (3)  there was not the element 
of intentional deception or fraud or conduct calculated to mislead de- 
fendant to his prejudice, indicated by the evidence as  to plaintiff's 
acts, or any evidence of ratification by plaintiff of the acts of M. The 
principle of equitable estoppel discussed by WALKER, J. Boddie v. 
Bond, 369. 

11. Evidence-Common Law-Sister Xtates-Pre8umptions.-In the ab- 
sence of proof to the contrary, the common law will generally be 
presumed to be in force in  a sister State, except in those States whose 
jurisprudence is not founded on the common law. Miller v. R. R., 441. 

12. Evidence-Sister States-Laws-Judicial Notice.-The courts will not 
take judicial notice of the statutes and laws in the different States 
which may have changed the common law. Ibid. 

13. Evidence--Sister States-Laws-Burden of Proof-Procedure.-The 
proof of the laws of another State must be shown in evidence by the 
party relying upon them, and the methods of proof and the compe- 
tency of evidence is regulated by statute. Revisal, see. 1694. Ibid. 

14. Evidence-ATegatiwe of a Positive Character.--Evidence negative in 
form may partake of an affirmative character, as  when a witness 
testifies to listening for approaching locomotives a t  a railroad cross- 
ing and not hearing one, or the usual signals, such as  ringing the bell 
or blowing the whistle, etc. Wolfe v. R. R., 569. 
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15. Navigable Streams-Obstruction-Evidence-Bzrrden of Proof.-To 
maintain a n  indictment for obstructing a canal, i t  must be shown that 
the canal was a navigable stream. X. u. Cedar Works, 649. 

EXCUSABLE NEGLECT. See Appeal and Error. 

EXECUTORS AND ADMINISTRATORS. 
1. Eaecutors and Administmtors-Accounting-Parties-Proce&ure-Evi- 

dence.-The plaintiff alleges that  her father died in possession of a 
large amount of personal property, which the defendants, her mother 
and brother, had wrongfully appropriated. The plaintiff and her 
brother were the only children and heirs a t  law. The mother was 
the executrix of her husband, but was not made a party in her ad- 
ministrative capacity in this action, the purpose of which was to 
establish a trust in plaintiff's favor, in her father's land: Held, the 
plaintiff is not entitled to an accounting; her remedy in that respect 
is  to bring a n  action against the administratrix and her brother, the 
other heir a t  law, for an accounting and settlement of the estate, 
wherein evidence may be offered as to sums of money or other prop- 
erty which the administratrix has received or should have received, 
and with which she is properly chargeable. Ricks v. Witso?%, 282. 

2. Tanation-Enforcemetat-Exect~tors and Administrators-Parties- 
Procedure-Priorities.-It is the duty of an executor or administrator 
to pay the taxes of deceased out of the trust funds in his hands, and 
the statute prescribes that "such liability may be enforced by an ac- 
tion against him in the name of the sheriff," Revisal, see. 2862, giving 
certain priorities prescribed by Revisal, sec. 89. Xhewod u. Dawsom, 
525. 

EXPERT EVIDENCE. See Evidence. 

FIRE DEPARTXENT. See Cities and Towns. 

FORBEARANCE TO SUE. See Contracts. 

FORECLOSURE. See Mortgage. 

FOREIGN COXTRACTS. See Jurisdiction. 

FOREIGN CORPORATIONS. See Corporations. 

FRAUD. See Partnership, 1; Bankruptcy, 6 ;  Usury, 7. 
1. Contracts-Aceeptame-"Final Estimate" of WorL-Fraud it& Law-I+ 

tent-Instruction8-Ripht of Action.-The plaintiff was a subcon- 
tractor of defendant, who was in turn a subeontractor of M. & Co., to 
build a railroad, the contract between 31. & Co. and the original con- 
tractor, which was binding upon plaintiff, providing that  the latter's 
engineer should certify that the work had been performed and accepted 
by the engineer. I t  was set up as a defense that the plaintiff could not 
maintain his action until the certificate had been obtained. I t  was 
found by the jury, in response to appropriate issues, that  a "final esti- 
mate" had been rendered the plaintiff by M. & Co., but was grossly in- 
adequate : Held, (1) not error for the court to instruct the jury that  
if the estimate referred to  contained such error of judgment as  
amounted to a mistake so gross as  to necessarily imply bad faith, 
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FRAUD-Continued. 
and to amount to fraud upon the rights of plaintiff, i t  was unneces- 
sary to show the intention to commit a fraud or to act in bad faith, 
the court having correctly charged as  to what constitutes legal fraud ; 

, (2 )  the jury haring found that plaintiff had legal excuse to bring his 
action, a judgment in his favor mill not be disturbed. McDonald v. 
MacArthur, 122. 

2.  Same-Deception-Fraud-Principal and Agent-Ratification-Evi- 
dence.-The title to the disputed land was in plaintiff, unless she is 
estopped by her acts respecting an agreement upon a line as  incor- 
porated in a deed made to a third party, Mrs. M., the latter of 
whom acted through her husband &I., in its purchase. The e~ridence 
disclosed that 31. and defendant agreed that a certain line should 
divide the locus in  quo from the land to be conveyed by plaintiff to  
Mrs. 31.; that the plaintiff was unaware of this agreement and took 
no part in it. and, further, was unaware a t  the time of the trans- 
action that she owned the land now in dispute ; that before she signed 
the deed to Mrs. &I., M. told the plaintiff that he had agreed with de- 
fendant on a line between the two lots, and the agreement was re- 
ferred to in the deed to his wife; that &I., in his transactions with 
the defendant, did not act as  the agent of the plaintiff or represent 
her :  Held, there was no element of an equitable estoppel against 
plaintiff's claiming the land ; ( 1 )  there mas no evidence of any loss by 
defendant arising from the acts complained o f ;  ( 2 )  M. and defend- 
ant  attempted to change a line and not to determine upon and settle a 
disputed one; ( 3 )  there was not the element of intentional deception 
or fraud or conduct calculated to mislead defendant to his prejudice, 
indicated by the evidence as  to  plaintiff's acts, or any evidence of 
ratification by plaintiff of the acts of M. The principle of equitable 
estoppel discussed by WALKER, J. Boddie u. Bond, 359. 

3. Legislature-Contrc~cts--Pro??%ise to Work-A4dl;c~nces-I~~tent-Fraud. 
To convict under Revisal, see. 3431, for obtaining money upon and 
by color of any promise to begin any work and unlawfully and will- 
fully failing to commence or complete the worlr according to the con- 
tract, without lawful excuse, i t  is necessary to show the fraudulent 
intent on the part of the promisor; and merely the facts of obtain- 
ing the advances, the promise to do the work, and a breach of that 
promise, are insufficient to sustain a conviction. S. v.  GrifZin, 611. 

4. flame-Rational Connection.-For a presumption from the evidence, 
created by a legislative enactment, to be valid there must be some 
rational connection between the fact proved and the ultimate fact 
presumed, and the inference of one fact from proof of another fact 
shall not be so unreasonable as  to be a purely arbitrary mandate. 
U. S. Constitution, Fourteenth Amendment. Ibid. 

5. flame-"Dae Process"-Imp?-isonment for Debt--Peo?zage.-In order for 
a conriction under Revisal, see. 3431, i t  is necessary to show a con- 
temporaneous fraudulent intent and purpose to obtain money under 
a promise to commence and complete certain work. Ibid. 

6. Hame-Interpretation of Statutes-Constitutional Law-A statute 
which makes mere failure to do the work or perform the contract 
presumptive evidence of fraudulent intent, upon which a person may 
be convicted and imprisoned, is violative of the Thirteenth Amend- 
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ment to the Federal Constitution, and is in conflict with our own State 
Constitution prohibiting imprisonment for debt except in  case of 
fraud. Ibid. 

FRAUDS, STATUTE OF. See Contracts. 

GRANTS. See Evidence. 

GRATUITOUS BAILEE. See Spirituous Liquors. 

GUARANTOR OF PAYMENT. See Contracts. 

GUESTS. See Innkeepers. 

HABEAS CORPUS. 
1. Habeas Corpus-Childre+Appeal and Error-Procedure.-Except in  

cases concerning the care and custody of children, there is no ap- 
peal from a judgment in  habeas corpus proceedings. Revisal, sec. 
1854. I n  r e  Holley, 163. 

2. Habeas Corpus-Supreme Court-Certiorari-Review-Procedure-Con- 
stitutional Law.-In habeas corpus proceedings wherein upon the 
hearing are  involved questions of law or legal inference, and judg- 
ment is  a denial of a legal right, it may be reviewed by the Supreme 
Court by virtue of the Constitution, Art. IV, sec. 8, under the power 
given to this Court "to issue any remedial writs necessary to give it 
general supervision and control over the proceedings of inferior - 
courts." Ibid. 

3. Same-Appeal and Error.-The remedy given under the constitutional 
power conferred upon the Supreme Court to review a judgment in  
habeas corpus proceedings in  matters not involving the care and cus- 
tody of children, Constitution, Art. IV, see. 8, shall only be exercised 
by certiorari, and the jurisdiction can not be acquired by appeal upon 
exception and error assigned. Ibid. 

4. Habeas Corpus-Certioral-dSuprenze Court-Re~iezu-Record-Final 
Judgment-Evidence-I~zterpretata'ol of 8tatutes.-In habeas corpus 
proceedings, where i t  appears from the application for certiorari 
in  the Supreme Court, or the documents annexed thereto, that the 
petition is  determined under a final judgment of a competent tribunal, 
the writ will be denied in the Supreme Court; and when such fact is 
disclosed on the hearing, the petition must be remanded. Revisal, 
sees. 1822 (2) ,  1827, 1848 (2) .  Ibid. 

5. Same-"Final Judgment"-Definitioniwords and Phrases.-The term 
"final judgment or decree of a competent tribunal" wherein the Su- 
preme Court will not issue a certiorari to review a judgment entered 
i n  habeas corpus proceedings, refers only to judgments authorized by 
the law applicable to the case in hand;  and when i t  appears from an 
inspection of the record proper and the judgment itself that  the court 
had no jurisdiction of the same and was manifestly without power to 
enter the judgment or to  impose the sentence in  question, there is  
no final sentence of a competent tribunal. Ibid. 

6. Habeas Corpus-Certiorari-Supreme Court-"Competent Jurisdiction" 
-DefinitionpWords an& Phrases-Internretation of Statutes-Consti- 
tutiomal Law.-The term "competent jurisdiction," used by the Re- 
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visal, sec. 1822, in making an exception to the power of this Court t o  
review a judgment in habeas corpus proceedings, means that  where a 
committed criminal is detained under a sentence not authorized by 
law, he is entitled to be heard, and where, though authorized in kind, 
it  extends beyond what the law expressly permits, he may be relieved 
from further punishment after serving the lawful portion of the sen- 
tence ; and a different construction would render the statute unconsti- 
tutional. Ibid. 

7. Habeas Corpus-Supreme Court-Certiorari-Jurisdiction-value of 
Goods Stole+Sentence-Buf-den of Proof-Indictment-"Aggraua- 
tion"-"Hardened Offender"-Interpretation of Statutes.-It appeared 
in the record in this case that defendant, suing out a certiorari in the 
Supreme Court in habeas corpus proceedings, was sentenced for a 
term of five years, of which he has served eighteen months : t h a t  he had 
been indicted for stealing goods to the value of $10 ; that theretofore 
he had, on separate occasions, been convicted for shooting a man, for  
retailing, and for larceny, in all of which judgment was suspended, 
but all of them had gone off the docket; that  in the present proceed- 
ings the judgment cited the former convictions and that i t  had been 
made to appear that the stolen goods were worth between $250 and 
$300. I t  was contended by petitioner that  under our statutes, Revisal, 
secs. 3500, 3506, a sentence for more than one year is illegal: Held, 
( 1 )  the amount alleged in the bill of indictment (here $10) is not 
conclusive on the question of punishment; (2 )  the amount or value 
of the stolen property is not now an essential ingredient of the crime. 
of larceny, and i t  is only a matter of amelioration of the punishment, 
to be raised and determined a t  the instance of defendant as  an issue 
of fact on the trial;  and therefore there is no indication on this record 
and judgment that the sentence was not within the power of the court 
that  imposed i t ;  ( 3 )  that the record and judgment showed a case "of 
much aggravation or of hardened offenders," where, in the discretion 
of the court, a seiltence not exceeding ten years may be imposed. Ibid. 

8. Larceny, Petty-Punishment-Interpretation of Statutes.-At common 
law petty larceny was regarded as  an infamous offense and subject t o  
corporal punishment; and, except as modified by Revisal, secs. 3500, 
3506, the punishment would, in all cases, be imprisonment for not less 
than four months nor more than ten years. Revisal, secs. 3292, 3293. 
Ibid. 

"HALF BLOOD." See Descent and Distribution. 

L'HARDENED OFFENDER." See Interpretation of Statutes. 

HARMLESS ERROR. 
1. Marriage - Seductiom - Breach of Promise - Instructions -Harmless 

Error.-In the trial of this indictment, the remarks of the court, in the 
charge, upon the resemblance of the child, a s  tending to show its pater- 
nity, may not have been consistent with perfect accuracy of expres- 
sion, yet, taken in connection with what preceded and followed, did 
not constitute reversible error, as  they were proper in order to  guide 
the jury in  correctly applying the proof. 8. v. Malonee, 200. 

2. Negligence-Ezlidence-Harmless Error.-As tending to show notice to 
the master of a negligent defect a t  a place where the servant was 
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HARMLESS ERROR-Continued. 
required to go in the discharge of his duties, plaintiff testified that he 
told the defendant's foreman thereof, and that  the defendant's presi- 
dent said for the foreman to have i t  fixed; that in reply the foreman 
bowed his head : Held, i t  mas not reversible error for the plaintiff to 
testify what he understood by the act of the foreman in bowing his 
head-that i t  made him think the hole would be fixed-it being ger- 
mane to the question of plaintiffs contributory negligence in continu- 
ing to work in the presence of a known danger; or harmless error a t  
least, the act necessarily. indicating an assent. Hamell v. Lumber 
Co., 254. 

3. Evidence-Irreleuant Questions-Harmless Error.-During the exami- 
nation of the plaintiff in this case an inquiry by the court, "You had a 
pretty big piazza, didn't you?" was held irrelevant and harmless, the 
action being to recover damages of the defendant railroad company 
for  negligently setting fire to and destroying plaintiff's house by sparks 
from its locomotive. Eornegag u. R. R., 389. 

4. Jurors-Questions Asked-Eahrcust Challenges-Harn%less Error.- 
Questions asked the jurors by plaintiff in selecting them upon the 
trial, as to whether they were interested, etc., in  defendant's indem- 
nity company, held a t  least harmless error, as no juror was excused 
by reason of the questions asked and the defendant did not exhaust 
its peremptory challenges. Norris v. Jfills, 474. 

HOMESTEAD. 
1. Homestead-Interest-Estates.-A homestead in lands is not a n  estate 

therein, but a mere exemption right. Davenport v. Fleming, 291. 
2. Deeds and Conveyances-Creditol.s-T~t~stees-Homestend-Residu or 

Rewuzinder.--The general power of alienation incident to  ordinary 
ownership of real property exists as to all the residue or remaining 
interest in the lands over the homestead exemption, whether the ex- 
emption has or has not been allotted, Article X, section 8, of the Con- 
stitution applying alone to the homestead interest, and none other. 
Ibid. 

3. Deeds and Conveyances - Trustees - Registratio~z-Creditors-Subse- 
quent Judg??zer~t-Homestead--Trespass-I~zjunction-Interpretation 
of Statutes.-A debtor made a deed in trust for the benefit of his 
creditors, expressly reserving the homestead. The trustee in the deed 
after allotment sold the land to the wife of the debtor, in a transaction 
without suggestion of fraud or irregularity: Held, a judgment cred- 
itor whose judgment was obtained subsequent to the execution and 
registration of the trust deed acquired no interest in or lien upon the 
homestead, and could not enjoin the .cutting of the timber, within the 
allotted homestead, by the husband, acting therein under the direction 
of his wife. Revisal, see. 686, is, expressly, to have no retroactive 
effect, and is inapplicable to this case; but if otherwise, by construc- 
tion, the result is the same. Ibid. 

HOTELS. See Innkeepers. 

HUSBAND AND WIFE. 
1. Deeds and Conue?/ances-Husband and Wife-Entireties-Swvivorship. 

V7hen land is conveyed to husband and wife jointly they take by 
entireties, and upon the death of one the whole belongs to the survivor. 
Morton v. Lumber Co., 278. 
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HUSBAND AND WIFE-Continued. 
2. Bame-Tenants in Common-Partition-8vidence.-%hen lands are  

purchased by the husband, and under his instruction are conreyed to 
him and his wife, jointly, by deed of bargain and sale, with full eove- 
nants of warranty, the doctrine of survivorship is not affected by the 
fact that the lands so purchased were a part of lands conveyed by his 
father, W., to a guardian for the benefit of the children of W., there 
being no evidence upon the face of the deed to the husband that i t  
was made in pursuauce of a scheme to divide lands held in common 
among the children of W. Barrington v. Rawls, 131 N. C., 40; 136 
N. C., 63, and Sprinkle v.  Spainhour, 149 N. C., 224, cited and distin- 
guished. Ibid. 

3. Deeds and Con.z'eyunces-Husband and Wife-Purchase?"-Parol Trust. 
When a husband pays the purchase money for lands and has the con- 
veyance thereof made to his wife, the law presumes that the lands are  
intended for a gift, or a provision made for her by him, and such facts 
alone are insufficient to  impress the lands with a trust in his faror. 
Ricks v. Wilson, 282. 

4. Interpretation of Statutes-Common Law-Relevant Acts-Implication 
-&fa?-ried Wome~z-Separate Realty-Husband and Wife-Work 
Doric.-At the time of the enactment of the statute making Revisal, 
see. 2016, applicable to the property of married women, the common 
law declared that improvements placed on the lauds of a married 
woman by her husband were intended for a gift;  and Revisal, sec. 
2107, provided that no contract between them "should be valid unless 
such contract was in writing and proved as required for conveyances 
a t  law, and unless it  appeared to the officer taking her private exam- 
ination that the contract was not unreasonable and not injurious to 
her, etc.: Held, the law does not repeal an older statute by implica- 
tion, and that the statute giving a lien on the property of a married 
woman for work done on her land, amending section 2016, Revisal, 

work done, etc.; and that  the husband having no lien, his heirs can 
acquire none after his death. Kearney v.  Vann, 311. 

5. Harried Women-Separate Realty-Httsbal~d and Wife-Work Done- 
Liens-Equity.-Equity will not interfere to give a husband a lien on 
his wife's land for work done, etc., by reason of the consequent im- 
proved value of the wife's land. Ibid. 

6. Married Women-Separate Realty-Husband and Wife-Contracts Be- 
tween-1Votes.-The fact that  a wife executed a note to her husband 
for work, etc., done by him on her land, does not affect the question 
of a lien filed by the husband therefor, as the presumption is that  the 
wife executed the note under the direction of the husband. Ibid. 

ILLEGITIMATES. See Descent and Distribution. 

IMPRISOSMENT. See Constitutional Law. 

INDEPENDENT CONTRACTOR. See Contracts. 

INDICTMENT. See Interpretation of Statutes. 
1. Pertilixers -Public Betzefit-Indictme?~t-Ez~idencc-Conviction.-The 

defendant was tried for selling cotton-seed meal for fertilizer in  viola- 
tion of Revisal, 3597, under an indictment which followed the lan- 
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INDICTMENT-Continued. 
guage of the statute, and the evidence showed that the defendant sold 
the meal in sacks upon which there were no tags or other indication 
of the weight of the sacks or the chemical composition of their con- 
tents, or other data  respecting them, as  required by the statute: 
Held, the indictment sufficient in form and the evidence fully justified 
a conviction; and the fact that the purchaser exchanged cotton seed 
for  the meal was not material. 8. u. Oil Co., 635. 

2.  Indictment-Common-law Misdemeanors-Superior Courts4urisdic-  
tion.-When an indictment charges an offense indictable a t  common 
law i t  is within the exclusive jurisdiction of the Superior Court. S. 
9. Paulb, 638. , 

3. Same-Statutory Offense--Justice of the Peace.-An indictment charg- 
ing that  the defendant in certain public highways, in the presence of 
divers persons passing and repassing, "did curse in  a loud voice and 
use profane language for the space of five minutes (reciting the pro- 
fane words), with great disturbance and to the common nuisance of 
the good citizens of the State," states the offense of a common-law 
nuisance, and is within the jurisdiction of the Superior Court, not- 
withstanding he may have been indicted under a statute relating to a 
certain county whereunder conviction may have been had of a less 
offense, made a misdemeanor by the statute, cognizable before a jus- 
tice of the peace in that county. Ibid. 

4. Sam,e.-An act relating to  a certain county, making i t  "unlawful fo r  
any person to act in a disorderly manner by being drunk or using 
profane, obscene, or boisterous language on any public road" therein, 
does not oust the jurisdiction of the Superior Court of an indictment 
going further in its charges, and stating a common-law misdemeanor, 
though conviction may have been had under the statute. IOid. 

I INFANTS. See Deeds and Conveyances. 

I INHERITANCE. See Descent and Distribution. 

INJUNCTION. 
1. Cities and Towns-Paving Btreets-Prereqzlisites4urisdictional-Or- 

der-AppeadInjzmction-Equity.-When, under a statutory authority 
given a city to pave its streets, i t  is, among other things, required 
that  a petition be filed by the owners of a majority of the front feet 
abutting thereon and notice be given, etc., prior to an order made by 
the aldermen, and i t  appearing that the order had been made upon 
petition after giving the notice required by the statute, and in other 
respects in pursuance of the act, and no objection entered or appeal 
from the order a s  provided for :  Held, after the expiration of five 
years a n  order restraining sale of plaintiff's property to  pay for  the 
paving will not be granted to two of the abutting owners on the street, 
upon the ground that a majority, as  provided, of the abutting owners 
had not in fact signed the petition; (1) the assessment and levy, as  
made, had the edect of a judgment and lien; ( 2 )  though the petition 
was a prerequisite, i t  was not jurisdictional, and the order, in effect, 
was a finding that  the petition was true, and, not appealed from, was 
conclusive; (3)  the statutory notice made the plaintiffs parties to the 
proceedings; (4)  the granting of a restraining order after five years 
would be inequitable to the other taxpayers and property-owners of 
the town. Schank zr. Asheville, 40. 
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2. Cities a.tzd To~ns-#treets-~4djoini%g Omer-Access-Injunctio- 

Damages-Procedure,-The right of ingress and egress over one's own 
land to and from a public street is an incident to  ownership and con- 
stitutes a property right; and an injunction will lie against a town to 
prevent its depriving an abutting owner to a street of access to his 
land, and may be joined in the same action with demand for damages. 
Crawford v. Marion, 73. 

3. Waste-Injl~nction-Principal Renzedy-Irreparable Injury-Practice. 
I n  an action to restrain waste, the principal relief sought is that by 
injunction, and in such a case, where i t  appears to the court by con- 
flicting affidavits that irreparable injury may follow a refusal to d o  
so, the injunction should be continued to the hearing. Person u. 
Person, 453. 

4. Counties - Tarnation-Sonf licting Demands-Injunction-Parties-Jiis- 
joinder-Removal of Causes-Discretion of Courf-Proced?~re.-This 
action involves a controversy between two counties as  to which i s  
entitled to assess taxes upon the same personal property, consisting 
of solvent credits. The sheriff of one county seized the property in 
the hands of an administrator as that  of a deceased resident, and the  
sheriff of the other claims i t  as  that of one of its citizens to whom the 
deceased is alleged to have duly assigned i t  before June 1. The ad- 
ministrator of deceased and the alleged assignee seek to enjoin the 
sheriffs of both counties from selling the property for taxes, offering 
to pay into court the taxes on the larger amount assessed : Held, (I) 
the main relief is that by injunction, and the injunction should be 
continued ; (2))' the pleadings relate to one transaction, and there is 
no misjoinder of parties; (3)  the plaintiffs could elect to sue in either 
county; (4)  the question of the removal of the action in effect in- 
volved the contest of the two counties over a fund and within the 
discretion of the trial judge; (5)  the right of either county to the tax 
depended upon the place of residence of the true owner, a question 
of fact for the jury under conflicting eridence; (6)  the plaintiffs 
should not be required to pay the tax and sue the respective counties 
to recover it  back; ( 7 )  the remedy by injunction is the proper one. 
Revisal, secs. 821, 2855. Sherrod v. Dawson, 525. 

5.  Injunction-Damages-Cause of ~ction-Judginent.-~efendant was 
restrained from selling plaintiff's land upon plaintiff's application, 
and ex mero nzotu, as a precaution, the judge restrained plaintiffs 
from cutting and removing timber. Plaintiffs moved for damages 
caused by the order restraining them, and i t  was Held, that a judg- 
ment upon defendant's motion to dismiss was properly granted, as the 
damages sought were not recoverable. Kerr 2). Hicks, 608. 

INNKEEPERS. 
1. Public Inns-Hotels-Guests-Invitation-Xegligence- hotel keeper, 

from the nature of his occupation, extends an invitation to all who 
come on his premises; and though not an insurer of the guest's per- 
sonal safety, he is responsible in damages for injuries received b r  the 
guest from being placed in an unsafe or unsanitary room. Patrick v. 
Springs, 270. 

2. Same-Contributor ~egl igence-~vidence-~uest ions  for  Jury.-In 
this case there was evidence tending to show that the plaintiff, a guest 
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a t  defendant's hotel, was shown into a bedroom wherein there was a 
defective gas fixture by which a light was furnished to the occupant, 
by reason of not having a safety-pin to prevent the turning of the key 
all the way around, and that  the gas fixture not safe in  conse- 
quence; that before retiring for the night the plaintiff discovered the 
absence of this safety-pin, but turned the key to where it  should have 
stopped, and could smell no gas escaping, and thereupon he retired, 
but was injured by asphyxiation that  night when asleep: Held, a 
motion to nonsuit was properly denied, there being evidence of de- 
fendant's negligence; and i t  was for  the jury to say whether, accord- 
ing to the rule of the prudent man, the plaintiff was guilty of such 
contributory negligence as would bar his recovery. Ibid. 

INSOLVENCY. See Corporations. 

INSTRUCTIOKS. See Assumption of Risks, 2.  
1. Instructions, Porm of-Specific Issues.-When an action is tried upon 

specific issues framed to ascertain the facts involved, a prayer for a 
special instruction that "if the jury believe the evidence, the plaintiff 
is entitled to recover," may be disregarded. Jones v. Balslev, 63. 

2. Instructions-i!Tonsuit-Evidence, How Considered.--Asking a special 
instruction that  "upon all the evidence, if believed, the plaintiff was 
guilty of contributory negligence as  a matter of law, a n d  the jury will 
answer" the issue in defendant's favor, is equivalent to asking t h e  
direction of a nonsuit, and the evidence will be viewed on appeal in 
the light most favorable for the plaintiff. Larte u. R. R., 91. 

3. Imtructions, How Construed-Correct as a Whole.-The charge of t h e  
court to the jury must be considered as a whole and not disconnect- 
edly, and each instruction must be construed with reference to what 
preceded and followed i t ;  and when the charge as  thus viewed is 
correct, detached portions thereof, even in themselves, subject to criti- 
cism, do not constitute reversible error. Kornegay .v. R. R., 389. 

4. Court Sittilrgs-Proceedings -Xoti~c-Instructions-~4bsence of Attor- 
neys-Discretiort of Court.-Whether i t  is the duty of a judge of t h e  
Superior Court to send for counsel in a case while considering it, a t  
a regular sitting in term, for the "unusual reason" required by Rule 
27 of the Supreme Court, is a matter within the discretion of the trial 
judge, and will not be considered on a p ~ e a l .  S. v. Denton, 641. 

5. Same.-When a case has been given to the jury, and the jury requests 
the trial judge to instruct them upon the law as  to  certain of its 
phases, it is not error for the court to comply with the request of t h e  
jury, in the absence of counsel, when done a t  a regular sitting of t h e  
court in  term. Ibid. 

INSURANCE. 
1. Insurance Orders-Restrictiue Rights-Tribunals-Courts.-A member 

of an insurance order is not bound by any agreement or stipulation 
restricting his rights to recover sick benefits to the determination of 
the tribunals of the order, and may enforce them in the courts with- 
out first resorting to  the tribunals thereof. Kelly u. Trimont Lodge, 
97. 

2. Insz6rance Orders-Sick Benefits-Pet-soml Rights-Restrictiue Liabil- 
ity-Beneficiaries-Eaecutors and Administrators.-The member of 
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a n  insurance order becomes entitled, i s  a matter of right, to the sick 
benefits accruing to him under his policy of insurance, and upon his 
death without haring received payment thereof the cause of action 
against the order survives and is enforcible under Revisal, see. 415; 
and when the constitution of the order provides that  the "benefits are  
rights personal to the member, his family and dependent relatives, and 
are  not payable to the legal representatives of a member's estate," the 
personal representative of the deceased member may maintain his 
action against the order to recover the benefits, when there are  none 
who belong to the named classes to take; and the amount recovered 
will go into the intestate's estate for distribution or disbursement a s  
required by the statute. Ibid. 

3. Insurance-Policies-Assig?zment-I"il.sura7,le Interest-Good Faith- 
,4ffectiorz-X.rzowZedge-Ee1ide~/ce.-JVhen in an action to recorer upon 
a life insurance policy by an assignee thereof there are  appropriate 
issues as  to the good faith of the assignee or beneficiary in paying 
the premiums, and whether the interest of the assignee was an insur- 
able one, evidence is competent, upon the question of good faith in the 
assignments, which tends to show the affectionate relationship be- 
tween him and the insured, that  the insured regarded him as a son, 
and that he knew nothing of the transaction before the policy and i ts  
assignment to him were brought to him by the agent of the company. 
Hardy u: Inswance Co., 430. - 

4. Insurance- Policies-Interpretati0rk-~4ssignment-"First Payment1'- 
Waiver..-A provision in a life insurance policy payable to the estate 
of the insured, that  i t  shall not be in force until the first premium is 
paid by the insured, is waived when the agent of the company is aware 
of all the facts, and upon information given by him to the State 
agent and the company itself, the latter sent the policies and forms 
for  a n  assignment to the local agent for the purpose of having the 
contract completed, and receired from the assignee, the beneficiary, 
the premiums for four years;  and it  thus appearing that  the benefi- 
ciary paid the first premium without previous knowledge of the trans- 
action, the first payment made by him was a valid one. Ibid. 

5. Game-Valid Inception.-When a life insurance policy is delivered to 
the insured, but was assigned to the beneficiary, and the first payment 
of premiums was made by the beneficiary under circumstances render- 
ing the payment a valid one, though against a stipulation in the poncy 
that  it  must be paid by the insured to be bindihg on the company, it 
renders the policy valid in its inception. Ibid. 

6. Insurctncc-Policies-Itcs 1o.a ble I?/te?-est-Assig~zment-Vnliditg-SVag- 
wing Policies.--A policy of life insurance valid in its inception may 
be assigned to one not having a n  insurable interest in the life of the 
insured, -when done in good faith. and not as a mere cloak or cover for 
a wagering transaction. Har.dy c. Ins. Co., 152 N. C., 286, cited and 
approved. Ibid. 

7. Insurance-Policies-De1iuer.y-I?ztc.ilt.-A delivery of a policy of life 
insurance may be shown by the intent of the parties, and its physical 
delivery is not necessary. Ibid. 

8. Insurance -Policies - Assignment-Waiuer-Payment of Premiums- 
Wagering Policu-Knowledge-Euidence-Valid Contract.-The agent 
of the defendant insurance company solicited and procured from in- 
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sured applications for several policies of insurance, with the agree- 
ment that  his children should pay the premiums thereon. When the 
policies were delivered to insured i t  was found that one of the chil- 
dren would not pay the premiums on one of them, and the insured 
told the agent he wished plaintiff to have the policy. The agent said 
that  the plaintiff did not have an insurable interest, but for  insured 
to take the policy, have i t  payable to his estate, and assign i t  to plain- 
tiff, which was done accordingly, with knowledge thereof given to the 
defendant company, which sent the policies and assignment blanks to  
the agent, who had them executed and delivered them to the plaintiff, 
theretofore unaware of the transactions, and he continued to pay the 
premiums to the company for four years: Held, i t  was too late for  
the company to object to the validity of the assignment and the pay- 
ment of the premiums by the plaintiff, after the maturity of the policy. 
Ibid. 

9. Insumnce, Pire-Cancellatio~+Substitutio~Mortgngor and Mortgagee 
-"Loss Payable" Clause-EstoppedEquity.-The defendants, three 
fire insurance companies, issued several policies on a mortgaged prem- 
ises with the usual loss clause, payable to  the mortgagee. One of 
them solicited, through its agent, a policy in substitution of the three 
policies, and issued a policy accordingly, claiming through its general 
agent the premiums therefor. I n  this policy there was no clause 
with loss payable to the mortgagee, and i t  appears that  he was not 
aware of the change of policies until after the property was destroyed 
by fire and the insurance due. The other companies were notified, and 
canceled their policies, sending them to the mortgagor, requesting a 
return of the canceled policies, which were not returned because of 
their being in possession of mortgagee. I n  an action by the mortgagor 
and mortgagee against the three companies to recover the insurance 
due by the loss by fire of the premises: Held, (1) the insurance 
company issuing the substituted policy and the mortgagor are  estop- 
ped by their conduct to deny the cancellation of the three original 
policies and the substitution of the later one in lieu thereof; (2 )  the  
release of the three original policies was only binding between the 
parties to the agreement, and not upon the mortgagee; (3) the mort- 
gagee is entitled to judgment for  one-third part of his debt against 
each of the three original policies, to be canceled upon payment of his 
loss out of the substituted policy. Lee u. Insurance Go., 446. 

INTENT. See Contracts ; Deeds and Conveyances ; Fraud ; Insurance ; Inter- 
pretation of Statutes ; Penalty Statutes ; Usury. 

INTERPRETATION OF STATUTES. See Statutes ; Penalty Statutes ; Cities 
and Towns. 

1. Clerk of Court-Fees-Cost-Interpretation of 8tntutes.-The fees for  
continuances of cases allowed to the clerk of the Superior Court by 
Revisal, see. 2773, must be for  such continuance as  is made by the 
judge upon motion, and such as  must be recorded in the minutes of 
the clerk, and not those aEected by a crowded docket or the inability 
for  that  reason of reaching the cause for  trial. Luther v. R. R., 103. 

2. L a r c e ~ y ,  Petty-Punishment--1nterpretatiorz of E7tatutes.-At common 
law petty larceny was regarded a s  an infamous offense and subject 
to  corporal punishment; and except a s  modified by Revisal, secs. 
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INTERPRETATION OF STATUTES-Continued. 
3500, 3506, the punishment would, in all cases, be imprisonment for 
not less than four months nor more than ten years. Revisal, secs. 
3292, 3293. Ibid. 

3. Auppress Competitio+Conspiracy-Notary Public-Interpretation of 
Statutes.-One who makes a sealed bid required for the contract of 
carrying the United States mails can not sustain a n  action for damages . 
against the notary public before whom the bond was justified, in ac- 
cordance with the Federal statute, upan the ground that he requested 
the notttry not to divulge the amount of his bid, and the notary, know- 
ing the amount, underbid him and obtained the contract. (1)  There 
has been no violation of a legal duty alleged or shown; ( 2 )  had the 
notary promised not to compete with plaintiff in the biddings, it  would, 
a s  an agreement to suppress competition, have been against public 
policy, the notary being qualified to bid under the circumstances; (3)  
the fact that defendant acted as a notary in his official capacity would 
not make him liable upon the breach of promise, if one was implied, 
to do a n  unlawful ac t ;  ( 4 )  a promise of the kind sued on is expressly 
condemned by the Federal act in question. Hardison v. Reel. 273. 

4. Interpretation of Statt~tes-11zter~t.-Statutes should be interpreted to  
effect the intent of the Legislature, and enforced wihout reference to  
particular cases presenting a hardship. Keamcy u. Vamz, 311. 

8. Same-Words Emp1oged.-In interpreting a statute the intent is to be 
first sought in the meaning of the words used, and when they are free 
from ambiguity and doubt, and express plainly, clearly. and distinctly 
the sense of the framers of the instruments, no other means of inter- 
pretation should be resorted to. Ibid. 

6. Jmterpretation of Statutes-Intent-Common Luw-Relative Acts.-- 
Statutes are  to be construed with reference to the common law in 
existence a t  the time of their enactment, and in connection with other 
statutes which relate to the same subject-matter. Ibid. 

7. Interpretation of Statutes-Interzt-Object-Defects-El;i&Remedg.- 
Every statute must be construed with reference to the object to be 
accomplished by i t ;  and in order to ascertain this object, i t  is proper 
to consider the occasion for its enactment, the effects or evils of the 
former law, and the remedy provided by the new one. Ibid. 

8. Legislative Acts-Courts-Interpretation-Go~zstitutional Law.-Courts 
will not adjudge an act of the Legislature invalid unless its violation 
of the Constitution is, in their judgment, clear, complete, and unmis- 
takable. Bonitx v. School Trustees, 375. 

9. Name.-Between two permissible interpretations of a statute with refer- 
ence to the Constitution, the one should always be adopted which 
upholds fhe law. Ibid. 

10. Cost-Recovery-Aevernl Causes of Actiofz-Jfzterpretation of Statutes. 
The matter of taxing costs against an unsuccessful litigant is regu- 
lated by statute, and thereunder the full cost should be taxed against 

. a defendant when the plaintiff recovers in  but one of several causes 
of action set out in his complaint. Revisal, see. 1249. Cotton Mills 
u. Hosiery Mills, 462. 

11. Promise to Work-Peonage-Inter.pretatiorz of Stututes-Co~~sti tutional 
Law.-A statute which makes the mere failure to do the work or per- 
form the contract presumptive evidence of fraudulent intent, upon 
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which a person may be convicted and imprisoned, is violative of the 
Thirteenth Amendment to the Federal Constitution, and is in conflict 
with our own State Constitution prohibiting imprisonment for debt 
except in case of fraud. S.  v. Griffin, 611. 

INTOXICATING LIQUORS. See Spirituous Liquors. 

ISSUES. 
1. Reference-Emceptions-IssueeThe judge is not precluded by the 

issues formulated by the party excepting to a reference; he should 
submit the issues properly raised by the pleadings. Rogers u. Lumber 
co., 108. 

2.  Issaes, Form of.-It is not material in what form issues are submitted 
to the jury, provided they are germane to the subject of the contro- 
versy and each party has a fair opportunity to present his sersion of 
the facts and his view of the law. so that the case, as  to all parties, 
can be tried on its merits. Wilson v. Taylor, 211. 

3. Same.-In this action brought by the trustee in bankruptcy to recover 
of a creditor the amount of an alleged preference under the Bankrupt 
Act, i t  was HeId, that  an issue. "Is the defendant indebted to the 
plaintiff, and, if so, in what sum?" was preferable to  separate issues 
as to the various elements necessary under the Bankrupt Act to con- 
stitute a preference; and i t  appearing that the case was correctly tried 
under the issue submitted, the alleged preferred creditor will not be 
heard to  complain that he had not introduced pertinent evidence be- 
cause the various issues tendered by him had been refused by the 
court. Ibid. 

4. Appe?l a~zd Error--Issues of Pact-Quest~on for Jury.-In the defend- 
ant's appeal i t  appears that the jury found for plaintiff upon matters 
of fact propCrly submitted, and no error is found. Carson u. Dawson, 
530. 

1 JUDGMENT. See Estoppel ; Habeas Corpus ; Homestead ; Reference. 
Jzhdgments-Payments-Motions to Enter Sutisfactio+z-Lands-Parol Con- 

tmcts-Statute of Frauds.-Upon a motion to enter satisfaction of a 
judgment under Revisal, see. 579, a defendant may not set up his 
parol executory agreement to convey lands to plaintiff for that  pur- 
pose, such not being in the purview of the statute and not enforcible 
by him under the statute of frauds. Brown v. Hobbs, 544. 

1 JUDICIAL NOTICE. See Evidence ; Courts ; Statutes. 

I JURISDICTION. See Cities and Towns; Habeas Coryus. 
1. Arbitration and Award-Courts--Jurisdictio$t-Ouster-Effect-Estop- 

pel.-When the effect of an agreement to arbitrate controversies which 
may arise in the course of executing a contract is to oust the jurisdic- 
tion of the courts in such matters, i t  can not be enforced against one 
of the parties as  a condition precedent to his bringing his action; 
though as  to other matters embraced therein which have arisen and 
have been referred to arbitration, and as  to which an award has been 
rendered, the effect of the award is to  conclude the parties. I n  this 
case amendment to pleadings is suggested so as to conform the issues 
to matters left in dispute. Williams v. Nfg. Co., 206. 
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2.  Indictment-Common-law Misdemeanors-Superior Courts-Jurisdic- 
tion.-When a n  indictment charges an offense indictable a t  common 
law it  is .within the exclusive jurisdiction of the Superior Court. S. 
u. Paulk, 638. 

3. Same-Statutory OffenseJus t ice  of the Peace.-An indictment charg- 
ing that  the defendant in  certain public highways, in the presence 
of divers persons passing and repassing, "did curse in a loud voice and 
use profane language for the space of five minutes (reciting the pro- 
fane words), with great disturbance and to the common nuisance of 
the good citizens of the State," states the offense of a common-law 
nuisance, and is within the jurisdiction of the Superior Court, not- 
withstanding he may have been indicted under a statute relating t o  
a certain county whereunder conviction may have been had of a less 
offense, made a misdemeanor by the statute, cognizable before a jus- 
tice of the peace in that  county. Ibid. 

4. Same.-& act relating to a certain county, making i t  "unlawful for  
any person to act in a disorderly manner by being drunk or using 
profane, obscene, or boisterous language on any public road" therein, 
does not oust the jurisdiction of the Superior Court of an indictment 
going further in its charges, and stating a common-law misdemeanor, 
though conviction may have been had under the statute. Ibid. 

JURORS. 
1. Jurors-Ernplo?lees-In&emnity Cornpang-Incompetency.-When i t  ap- 

pears that a casualty company has indemnified the defendant against 
loss for personal injuries to the employees, and that plaintiff's alleged 
cause of action is covered by the policy, it  is a cause of challenge if 
the jurors are  interested as  agent, or otherwise, in the indemnity com- 
pany. Norris u. Mills, 474. 

2. Jurors - Questions Asked - Exhaust Challenges -Harmless Error.- 
Questions asked the jurors by plaintiff in selecting them upon the 
trial, as  to whether they were interested, etc., in defendant's indemnity 
company, held a t  least harmless error, as  no juror was excused by 
reason of the questions asked and the defendant did not exhaust i ts  
peremptory challenges. Ibid. 

3. Jurors-Cause Pegtdcling-Disqualificatio+Interpretation of Statutes.- 
The reason why those having causes pending and a t  issue a re  dis- 
qualified to serve as  jurors is  that they should not, under the circum- 
stances, be permitted to serve in close relationship to other jurors who 
may be called upon to try their cases, and this disqualification does 
not apply when the cause is pending and a t  issue, but not to be tried 
a t  that particular term of the court. S. u. Hopkins, 622. 

JUS ACCRESCENDI. See Husband and Wife. 

JUSTICE O F  THE PEACE. See Jurisdiction. 

LANDLORD AND TENANT. See Liens. 

LARCENY. See Interpretation of Statutes. 

LEASES. See Lessor and Lessee; Contracts. 

LEGISLATIVE ACT% See Statutes ; Penalty Statutes. 
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LEGISLATIVE DISCRETION. See Statutes ; Penalty Statutes. 

I LEGISLATIVE POWERS. See Constitutional Law ; Statutes. 

LEGITIMACY. See Title ; Evidence. 

LESSOR AND LESSEE. 
1. Lands-Lessor and LesseeHotedSewerage-Quiet Enjoyment-Im 

plied Covenant.-A lease of a hotel equipped with bath tubs, closets, 
etc., in  a city with a sewerage system, etc., carries with i t  a n  implied 
covenant of quiet enjoyment extending to a proper sewerage connec 
tion during the term of the lease, unless the lessee has taken the 
property with notice or knowledge that  i t  was otherwise. Huggins 
v. Waters, 443. 

2. Lands-Leases-Quiet Enjoyment-Covenant-Trespasser.-A covenant 
of quiet enjoyment implied from a lease of lands, etc., does not extend 
to acts of trespassers or wrongdoers, but only to those whose rights 
a re  superior to  the lessor. Ibid. 

3. Hame-Pleadings-Inconsistent Pleas-Electio+Procedure.-The plain- 
tiff leased a hotel equipped with baths, closets, etc., working with sew- 
erage connections in a city having a sewerage system, and, having en- 
tered into possession, found that  the sewer connected with the hotel was 
a private one traversing the lands of an adjoining owner. I n  an action 
against his lessor and the adjoining owner he alleged, a s  to  the former, 
a breach of an implied covenant of quiet enjoyment, and that  the 
latter maliciously, wantonly, and wrongfully stopped up the sewer 
pipe, to his damage, etc. The cause of action as  to both defendants 
being damages arising from stopping the sewer: Held, (1) the wrong- 
f u l  acts alleged as  against the adjoining owner were those of trespass 
or wrongdoing, and inconsistent with the allegations of breach of 
covenant on the part of the lessor; ( 2 )  the action was remanded to the 
Superior Court so that the plaintiff may elect the cause of action he 
will prosecute, and amend his complaint accordingly. Ibid. 

LICENSE. See Attorneys a t  Law ; Contracts. 

LICENSEE. See Railroads. 

LIENS. See Husband and Wife. 

LIMITATION O F  ACTIONS. 
1. Cities and Towns-Htreets-Roads-Dedication-Ratificta- 

tion of. Actions-Evidence.-The principle that  an abandonment of a 
public way can not be presumed, if a t  all, from nonuse, for any period 
short of twenty years, has no application where there has been a posi- 
tive act of dedication and abandonment on the part of the owner, 
accepted and acquiesced in by the public. Moore v. Meroney, 158. 

2. Life Estates-PossessioniRemainder-Limitatiolzs of Actions.-The 
possession of a life tenant, however long, can confer no title against 
the remainderman. Cox v. Jernigan, 584. 

3. Deeds and Conveyances-Debtor and Oreditor-Equitable Mortgage- 
Limitations of Actions.-As the deed for the land to S. was in  effect a 
mortgage t o  s e c d e  the repayment of the purchase price of land he  
had bought for  K., and i t  appearing that  K. had entered into posses- 
sion of the land since the last payment on the debt, and retained the 



LIMITATIONS OF ACTIONS-Contiwed. 
same for a sufbcient length of time, under the statute of limitations, 
to bar the right of S. : Held, that S. is not entitled to recover in this 
action, which was brought to have the land sold in order to pay the 
amount advanced by him. Xandlin 9. Kearrbey, 596. 

LIMITATIONS. See Wills. 

LOGGING ROADS. See Railroads. 

"LOOK AND LISTEN." See Railroads. 

LOTTERY. 

1. L0ttel.y--Greater Value-Defimitiom-Chance,-A lottery prohibited by 
law is a kind of gaming contract by which, for a consideration, one 
may by favor of the lot obtain something in return of a value superior 
to the amount or value of that which he risks. S. v. Perry, 616. 

2. Same-Chance-Haxard.-Chance is a n  essential element of a lottery, 
whether that  chance be a s  to any return or merely as  to the amount 
or value of the return; and where there is a hazard in which sums 
are ventured upon the chance of obtaining a greater value, the scheme 
partakes of a lottery-that is, something gained or won by lot. Ibid. 

3. Same-Evide9zce.-It appears that the defendant in this case, indicted 
for conducting a lottery, had formed a club of fifty members, each of 
whom entered into an agreement with defendant and paid in their 
money from time to time, with the hope and expectation that they 
would be so fortunate or lucky as  to win by lot a suit of clothes worth 
a sum greatly in excess of the amount paid by him. After their thir- 
teenth drawing, every member who was not lucliy enough to draw a 
prize sooner, mas immediately entitled to  a suit, if he had paid a s  
agreed, but in the event of default in any two of these payments, 
consecutirely, i t  was optional with the defendant to cancel the certifi- 
cate of membership: Held, (1) the plan or scheme was a lottery 
within the meaning of the statute; ( 2 )  the certificate of membership 
was competent evidence to show the nature and form of the transac- 
tion in order to determine as  to its legality. Ibid. 

LUMBER ROADS. See Railroads, 2. 

MANDAMUS. 

1. Mandamus-Aziditor-LMinisteria-l Duty.-At the suit of the Governor, 
a mandamus will lie to compel the Auditor to perform the purely minis- 
terial duty of preparing the forms for assessing and taxing property 
by the assessors and list takers required by our Constitution and reve- 
nue acts. Eitchin v. Wood, 565. 

2.  Forms-Procedure.-In our Constitution the property tax is the stand- 
ard of equation, and by i t  the poll tax must be measured, and when 
the Legislature has not observed this equation in levying the poll tax 
and providing machinery for its collection, the error can be corrected 
by a mathematical calculation; and a t  the suit of the Governor a man- 
damus will lie against the Auditor to compel him to prepare the forms 
for  assessing and taxing the polls in accordance with section 1, 
Article V of the Constitution. Russell u. Ayer, 120 N. C., 180, over- 
ruled. Ibid. 
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MANSLAUGHTER. 
1. Murder-Manslaughter-Act of Necessity-Self-defense-Instructions- 

Presumptions.-Upon trial on a n  indictment for  murder the judge 
charged the jury that  unless the defendant "has further satisfied you 
that  he killed him (deceased) from necessity or from a principle of 
self-defense, your verdict must be guilty of manslaughter" : Held, 
not reversible error, defendant having failed to  send up the charge of 
the court, and the presumption being that  he correctly charged upon 
the law of self-defense. 8. v. Simonds, 177. 

2. Murder-Manslaughter-Se7f-defense-Day Weapon-Willing Acts- 
Burden of Proof.-It being admitted that  defendant killed deceased 
with a pistol, i t  is  for him to prove that  i t  was done in self-defense, if 
that  plea is relied on;  and a n  objection that  there was not sufficient 
evidence that he acted willingly is not tenable, the law presuming that  
he  did. Ibid. 

MARRIAGE AND DIVORCE. 

1. Marriage-Heduction-Breach of Promise-Testimony of Prosecutrim 
--,Supporting Evidence-Interpretatiorz of Statutes.-The testimony of 
the prosecutrix on the trial of an indictment for seduction under a 
promise of marriage, as  to the promise, seduction, and her innocence 
and virtue, supported by the fact that  a child was afterwards born to  
her, and other evidence tending to show that prior to  her alleged se- 
duction she had always been of good character, had led a blameless 
life, and a s  a schoolgirl had borne a good reputation with her teacher 
and schoolmates, together with the admission of the defendant that  
he promised to marry her before the seduction, is supporting evidence 
under the statute providing that the unsupported testimony of the 
woman shall not be sufficient to convict. Revisal, see. 3354. S. v. 
Malonee, 200. 

2. Marriage-Seduction-Breach of Promise-Evidence-Time.-In an ac- 
tion for breach of promise of marriage the proof of chastity of the 
woman should relate to the time preceding the seduction or the date 
when it became known. Ihid. 

3. Marriage-Seductiolz--Breach of Promise-Engagement-Admission- 
Supporting Evidence.-The admission by the defendant to the brother 
of the prosecutrix of his engagement to be married to  her is support- 
ing evidence of the promise of marriage, and sufficient if i t  fully satis- 
fies the jury of the fact. Ibid. 

4. MarriageSeductio12-Breach of Promise-Evidence-Causal Connec- 
tion-Questions for  Jury.-In the trial of an indictment for seduction 
under the statute, no set form of words is necessary to show the 
causal relation between the promise and the act of sexual intercourse; 
and in this case i t  may be inferred by the jury under evidence tend- 
ing to  show the reputation, innocence and virtue of the woman, the 
seduction under the promise, the prior intimacy and relation of the 
parties, the birth of the child and its resemblance to the defendant and 
his flight after indictment. Ibid. 

5. MarriageSeductiolz-Breach. of Promise-Instructions-Harmless 
Error.-In the trial of this indictment, the remarks of the court, in  
the charge, upon the resemblance of the child, as  tending to show i ts  
paternity, may not have been consistent with perfect accuracy of 
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MARRIAGE AND DIVORCE-Continued. 
expression, yet, taken in connection with what preceded and followed, 
did not constitute reversible error, as they were proper in order to 
guide the jury in correctly applying the proof. Ibid. 

6. Marriage-Neduction-Breach of Promise-Instructions-Weight of 
Buidence-Questions for Jurg.-The remarks of the judge to the jury 
upon the flight of the defendant from the State after indictment did 
not constitute reversible error when considered in connection with all 
the evidence, as the jury should pass upon the whole evidence and de- 
cide what weight should be given the fact of flight, and to what extent 
the explanatory evidence affected the probative force of the flight as a 
fact tending to show guilt. Ibid. 

7. Divorce a Mensa-Bbandonment-Cruel Treatment.-Abandonment by 
the husband of his wife in an action by the latter for divorce may 
be proved by such acts of the husband as amount to cruel treatment 
sufficient to compel her to leave home. Dowdy u. Dowdy, 556. 

8. Sarne-Wife's Conduct-Burden of Proof.-The wife in showing aban- 
donment, by her husband's conduct in compelling her to leave home, in 
her action for divorce must also show that his cruel conduct was un- 
warrantable, and not the proximate cause of her own acts done a t  the 
time. Ibid. 

9. Divorce a Mensa-Issues-Misconstructio+Wife's Conduct.-In this 
adion for divorce issues were submitted upon the question of the hus- 
band's abandonment and that of the indignities to the wife's person 
such as  would render her condition intolerable, etc.: Held, a third 
issue, "Was the plaintiff a dutiful wife and without blame on her 
part?" was too broad, and open to misconstruction. Ibid. 

MARRIED WOMEN. See Deeds and Conveyances ; Husband and Wife. 

MASTER AND SERVANT. 
1. Railroads-Damagas-Release -Mental Incapacity - Evide~ce - 00% 

ductor-Nonsuit.-In this case, reported 151 N. C., 231, it  was held 
necessary, to set aside plaintiff's release for damages for personal in- 
juries sought in his action, for plaintiff to prove that defendant had 
notice of his mental incapacity a t  the time. The evidence on this ap- 
peal, in addition to that on the former appeal, tends to show that cer- 
tain letters indicating his mental soundness, though signed by plain- 
tiff, were written with the aid of his wife and others in view of having 
him continued in his occupation as defendant's conductor, but this fact 
was withheld from defendant; there was also evidence tending to 
show that defendant knew of plaintiff's nervous condition, rendering 
him incapable of running as conductor, eight months before he signed 
the release. The amount paid for plaintiff's release was about 94 per 
cent of the amount of his original demand for damages: Held, in- 
sufficient to go to the jury on the issue, and defendant's motion for 
judgment of nonsuit should have been granted. West u. R. R., 24. 

2. Master and Servant-Safe Place to Work-AppZiances-Duty of Master. 
The master is not a guarantor of the safety of the servant when en- 

gaged in the discharge of his duties, but he is required to use reason- 
able care and prudence in providing him a safe place to work, and in 
the selection of such machinery and appliances as are reasonably fit 
and safe and in general use, and such as  a man of ordinary prudence 
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MASTER AND SERVANT-Continued. 
would use, having regard to his own safety, were he supplying them 
for his own personal use. He is not responsible for a mere error of 
judgment in their selection, if he exercises due care. West v. Tan- 
ning Co., 44. 

3. Master and Servant-Safe Place to Work-Appliances-Burden of 
Proof.-In order for a servant to recover damages of the master for 
an alleged failure to furnish safe machinery and appliances, the ser- 
vant must show, (1) that the implement furnished by the master was, 
a t  the time of the injury, defective; (2) that the master knew of the 
defect or was negligent in not discovering it and making the needed 
repairs; (3) that the defect was the proximate cause of the injury. 
Ibid. 

4. Master and Servant-Safe Place to Work-Applia%ces-Defects- 
Notice Implied.-In this case, the unsafe construction of a platform 
dangerously situated, and erected and permitted to remain for a long 
time in an unsafe condition, upon which plaintiff was required to go 
in the performance of his duties, was evidence sufficient to give de- 
fendant implied notice thereof, in the performance of its duties to 
carefully inspect, a t  reasonable intervals of time, the implements, 
ways and appliances provided for the use of its servant. Ibid. 

5. Same-Negligence-Proximute Cause-Causal Connection.-In an ac- 
tion to recover damages for the wrongful killing of plaintiff's intestate 
by defendant's negligence in not furnishing him a safe place to work 
in its tanning works, there was evidence tending to show that the in- 
testate, a lad of 16 years, was employed to oil machinery over vats of 
water heated from 200 to 210 degrees Fahrenheit, on a platform 8 or 
9 feet square, upon which was placed the machinery, consisting of 
sprocket wheels, belting, etc.; that the platform had been permitted 
to become filthy and greasy with oil, and was without a guard-rail, but 
surrounded by a beam forming a rim around its edges 10 inches high, 
leaving an insufficient space of 10 or 12 inches between the outer rim 
and the sprocket wheel within which the intestate had to step in oil- 
ing; that the usual covering of the vat had, in the lapse of time, been 
eaten away by acid used in tanning, and that plaintiff was killed by 
falling into the vat of hot water : Held, (1) evidence sufficient to go 
to the jury upon the question of defendant's negligence in failing to 
provide the intestate with a safe place to work; (2 )  the failure to 
supply such a place was the proximate cause of the injury, there be- 
ing no evidence in the case of contributory negligence ; (3) the strug- 
gle of the intestate to keep from falling from the platform, as shown 
by the handprints and footprints on the grease and dirt, was evidence 
sufficient, in itself, to show that plaintiff had not otherwise fallen into 
the vat. Ibid. 

6. Master and Servant-Duty t o  Instruct-Eafe Place to Work-Neglir 
gence-Accident.-In an action for damages for injury to plaintiff's 
foot caused by the falling of a cross-tie upon it while he was at work 
with two other hands on a car leveling ties, it  appeared that the ties 
had been placed on the car a t  either end, leaving a space in the middle 
of the car, where plaintiff was at work, the others working on either 
side of one of the piles. The hands were left to do the work in their 
own way, without any special instruction as to the manner of doing 
it. While they were moving the ties one or two of them fell from a 
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MASTER AND SERVANT-Continued. 
pile, causing the injury: Held, (1) the work was simple, requiring 
no more than ordinary skill and experience, and no instruction as to it 
was required; (2)  the doctrine that  i t  is the master's duty to provide 
the servant a safe place to  work is inapplicable to the facts; (3) the 
injury was the result of an accident, and the plaintiff can not recover. 
Bimpson v. R. R., 51. . 

7. Master and Servant-Safe Appliances-Requirements.-The master is 
not required to adopt every new appliance for the safety of the ser- 
vant as  soon a s  i t  is known, but he is answerable in  damages to the 
servant for an injury received through his failure to  furnish proper 
appliances that are  in  general use to do dangerous work. Baileg v. 
Meadows Co., 71. 

8. Bame-Evidence Sufficient.-The servant was employed to load rails on 
a car, and was injured while turning one of them after i t  had been 
placed on the car. There was evidence tending to show that  three 
railroad companies furnished a certain kind of tongs for this purpose, 
and had one been furnished the plaintiff the injury would not have 
occurred : Held, evidence sufficient to go to the jury a s  to the master's 
liability in  failing to  furnish a proper appliance to the servant. Ibid. 

9. Master and Servant-Negligence-Duty of Master-Instructions-De- 
fects.-The principle that  a master is negligent in  not instructing the 
servant in doing the work he is employed to do, or the custom of the 
master to  furnish books of instruction, has no application when the 
cause of the injury complained of should have been discerned by or- 
dinary observation, and no skill was required of the servant in making 
repairs which i t  was his duty to make with the instrumentalities fur- 
nished, and which would hare  prevented the injury complained of. 
Ibid. 

10. Master and Servant-Tortious Acts-Respondeat Superior-Test-Em 
p1ogmer~t.-Upon the question of the responsibility of the master for 
the acts of the servant, by reason of implied authority, the test is 
whether the tortious act complained of was committed in the course 
of the servant's employment and within its scope. Marlowe v. Bland, 
140. 

11. Same-Tortious Acts-Authority Irnplicd-Evidence.-When the mas- 
ter has given direction to his servant, a "hired man," to cut and pile 
cornstalks in his field, which was done by the servant, and then, with- 
out direction from the master, and in his absence, he  set fire to  the 
stalks, which caused sparks to be carried by the wind, which set fire 
to  and destroyed plaintiff's property, the doctrine of respondeat supe- 
rior does not apply, the thing the master ordered his servant to  do be- 
in: harmless in itself, and there being no express or implied authority 
given the servant to burn the stalks, which alone caused the damages 
complained of. Ibid. 

12. Master and Servant-Vice Principals-Tests.-The right of an employee 
to hire and discharge other servants is  not the sole test of this re- 
lationship to the master as  vice principal, for  the principle also ob- 
tains when one in charge of other servants is so empowered that  the 
others have just reason for believing that  neglect or disobedience of 
his orders will be followed by their dismissal. Real v. Piber Co., 147. 

13. Master and Servant-Negligence-Pleadings-Defective Staternegt- 
Answer-Aider.-In an action for damages by a servant for personal 
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injuries alleged to have been caused by the master's negligence, i t  was 
alleged in the complaint that the defendant "allowed its passway to 
become and remain in an unsafe and dangerous condition where the 
plaiutiff and other emploiees had to pass and repass in  the perform- 
ance of their duties," and that  the injury was caused thereby: Held, 
the plea is  defective in not stating wherein the passway and platform 
had become unsafe and dangerous, but i t  is a defective statement of a 
cause of action which was aided by answer. Haruell u. Lumber Go., 
254. 

14. Master and Servant-Safe Place to Work-Neg1igenceEvidence.-A 
servant having brought his action against his master for  damages 
arising from the latter's alleged negligence in permitting a hole to rr- 
main in a passway on a platform where the former was required to 
work, the defendant's testimony that  the hole had been repaired by 
placing boards over it, and that the injury complained of was caused 
by plaintiff's stumbling and breaking a board, and that  there were 
thicker boards a t  defendant's plant, and the one used was not thick 
enough, is  some evidence that the passway was unsafe after the re- 
pairs were made. Ibid. 

15. Master and Servant-0bviou.s Dnnger-Rule of the Prudent Man.- 
With respect to his own safety in doing work where i t  is necessary 
for  him to go on the master's premises, i t  is the duty of the servant to 
observe, and he is chargeable with those conditions he could discover 
by the exercise of ordinary care; but he is not guilty of contributory 

. negligence because he works in the presence of danger, unless it  is so 
obvious that  a man of ordinary prudence would have refused t o  do so. 
Ibid. 

16. Master and Servant-Instructions t o  Sercant-Tnexperielzced Servant- 
Dangerous Machinery-Questions for Jury.-If a n  employee is in- 
structed by the master to do a dangerous act without warning against 
danger, he  having had no experience in doing the act, the question of 
negligence is for the jury. Walters v. Sash and Blind Co., 323. 

17. Same-Dangerous Machines-Repair-Obuious Danger-Rule of the 
Prudent Man-Contributory Negligence-Questions for Jury.-The 
plaintiff, a n  employee 19 years of age, was changed, under his protest, 
from working a t  a harmless machine to a dangerous one, the latter 
machine being badly out of repair and containing revolving knives 
run by machinery. The plaintiff showed his superior that the result 
of the work upon the machine was unsatisfactory, and was instructed 
to  do the best he could; also to "get a monkey-wrench and see if he 
could raise the bed back to its proper place." The bed having slipped 
down, left the revolving knives exposed, and while the plaintiff was 
endeavoring to raise the bed with a worn monkey-wrench, the wrench 
s1:pped from a nut he was working on, and his fingers were cut off by 
the revolving knives: lield, ( I ) ,  i t  was negligence for  the master not to  
have instructed the servant in the operation of the dangerous ma- 
chine, and in ordering him to repair i t  without instructions a s  to  stop- 
ping it, etc.; ( 2 )  there being no evidence that  plaintiff knew of the 
danger in  attempting to repair the machine, the danger was not so 
obvious that  a reasonably prudent man would not have undertaken it, 
and a judgment of nonsuit was improperly allowed. Ibid. 
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Master and Bervant-Independent Duty to Servant-Contributory Neg- 

1igenceProoimate CauseIssues.-Where a negligent default has 
been established against a n  employftr by reason of some breach of a n  
arbitrary and independent duty which he owes to  his employee, as  in  
failure to supply "machinery known and approved and in general use," 
a disobedience of instructions on the part of the employee and its ef- 
fects are  to be considered and determined, a s  a rule, on the issue a s  t o  
contributory negligence, involving also the question of whether such 
disobedience is the proximate cause of a given injury. Flannw u. 
Cotton Mills, 394. 

Name - Ordinary Work -Instructions -Disobedience - Negligence.- 
Where no breach of a n  arbitrary or independent duty of an employer 
to  his employee is shown, and the former, having the latter to  do an 
ordinary piece of work, gives him instructions concerning i t  which pro- 
vide and afford a simple and safe method of doing the work, his in- 
structions may also be considered in reference to his responsibility on 
the first issue, as  to his negligence; and if it is  shown that  conditions 
have been changed and work of the kind indicated rendered dangerous 
by reason of the employee's willful disobedience, that  the employer did 
not approve or encourage, no responsibility should attach to him; and 
this position, a s  a rule, is not affected by the view the employee may 
take of his surroundings. IM. 

Same-Evidence-In8tr?~ctions.-The plaintiff was employed by the de- 
fendant to dig in a sand pit 13 feet long, 8 feet wide a t  the top and 8 
feet deep. There was evidence for defendant tending to show that 
there was no danger i n  digging in the pit if the sides were "flammed" 
or sloped, and that  in  violation of instructions the plaintiff continued 
to dig straight down or undermine the side, and in consequence i t  
caved in on him to his injury: Held correct, an instruction tendered 
by defendant, in substance, that  if they believed the evidence of de- 
fendant they should answer the first issue, a s  to  the defendant's 
nedigence. "No": and i t  was error to so modify the instruction 
as - to  make their answer to  the issue depend upon whether the 
plaintiff, while in  the pit, could see and appreciate his surroundings 
when digging in disobedience to his instructions. Ibid. 

Master and Bervant-Dutg of Master-Breach-Burden of Proof.-In 
a n  action to recover damages on account of negligence, the burden is 
upon the plaintiff to satisfy the jury that defendant owed him a duty 
a t  the time of his injury; that  there was a breach of that  duty, and 
that  this breach was the cause of the injury. Hercer v. R. R., 399. 

Master and Beruant-Tools and Appliances-Duty to Inspect-Bhple 
Tools-Eq?~alitg of Knowledge-Defects.-With reference to  simple 
tools, such a s  hammers and the like, the employer is not charged with 
the duty of inspection to see that  they are  in  proper condition for the 
use of the employee, for ordinarily the employee is presumed to be 
equally conversant with the tools as  the employer, and, being re- 
quired to use them, is in a better situation to discover the defects; 
but if the employee has no power of selection or opportunity for  in- 
spection, the employer is held to  the duty of furnishing a tool reason- 
ably safe, as  in such cases there is no equality of knowledge. Ibid. 

23. Bame-Negligence-Damages.-When there is no equality of knowledge 
between the employer and employee with respect to simple tools the 
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former furnishes the latter with which to do his work, the employee 
has the right to assume that the employer has performed his duty in 
respect to furnishing him the proper one; and this duty the employer 
may not delegate to another and escape liability for damages caused 
by its negligence. Ibid. 

24. Master and Servant-Defective MachineContributory Negligence 
Evidence-Instructions.-In an action by an employee to recover 
damages of his employer for a personal injury received in oper- 
ating a planing machine in defendant's mill, there was evidence 
tending to show that the machine had revolving cogs operated by 
steam power, which were left unboxed and exposed, and that a feed 
gear or shift by which the power was applied and shut off was de- 
fective, all of which had been called to defendant's attention. The 
plaintiff admitted the necessity of shutting off the power before at- 
tempting to relieve a choked condition of the machine, and there was , 

contradictory evidence as to whether he waited, after shutting off the 
power, until the wheels stopped revolving, before attempting to clear 
the machine, wherein the injury was inflicted:. Held, the conflict of 
evidence presented an issue of fact to the jury, and it was error to 
refuse to instruct the jury that plaintiff was guilty of contributory 
negligence, should they find that he placed his hand in the machine be- 
fore the cogs stopped revolving, after he had shut off the motive 
power, and was thereby injured. Bryan t. Lumber Go., 485. 

25. Master and Servant-Contributory Negligence-Evidence-NegZigence. 
In  an action for damages by one employed by a railroad company as 
a brakeman, alleged on account of his acting in obedience to instruc- 
tions in getting on defendant's moving freight train : Semble, the evi- 
dence relied on to excuse him from contributory negligence, under the 
rule of the prudent man, would also exonerate the defendant from the 
charge of negligence. Wiggins v. R. R., 577. 

26. Master and Servant-Accepting Employment-Implied Knowledge.-By 
entering into a contract with a railroad' company to perform the serv- 
ices of a brakeman on a freight train, there is an implied representa- 
tion by the one thus accepting the position, nothing else appearing, 
that he knew the duties and how to perform them. Ibid. 

27. Same-Dangerous Employment-Instructing Servant-Duty of Master. 
-It appears from the evidence that the plaintiff accepted a position 
with defendant railroad company as a brakeman on one of its f r e i ~ h t  
trains, and after having safeiy gotten on the train several times when 
it was moving, he was injured on the day of his employment while at- 
tempting to get on a coal car with the train moving from 4 to 6 miles 
an hour; that he had been instructed a t  the time by the conductor to 
get on the caboose, which, from the arrangement of the steps, door, 
and side bars or holds, was less dangerous; and that it was custo- 
mary for brakemen to get on the train when moving a t  the rate of 
speed of this one. The negligence alleged was the failure of the de- 
fendant to instruct plaintiff in the performance of his duties: Held, 
a motion to nonsuit plaintiff upon the evidence was properly allowed, 
as  therefrom it did not appear that plaintiff was inexperienced or 
that any special instruction was required. Ibid. 
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MEASURE OF DAMAGES. See Damages. 
1. Appenl and Error-"Case Xett1ed"-Negligent Killing-Measure of 

Damages-Net Earni~gs-Euppork of Family.-In an action for dam- 
ages for  the wrongful killing of plaintiff's intestate, i t  is not error t o  
refuse an instruction which limited recovery to  the net earnings, after 
deducting the cost the deceased would have incurred in supporfing 
his family depending upon him, the object of the statute being to 
render compensation as  near as  may be for the actual money value 
of the life by estimating the present cash value of his probable net 
earnings above the necessary expenses fo r  his own support. Robersolz 
v. Lumber Go., 328. 

MENTAL ANGUISH. See Negligence. 

MENTAL INCAPACITY. See Damages. 

MINISTERIAL DUTY. See Mandamus. 

MISDEMEANOR, COMMON LAW. See Courts. 

MORTGAGE. 
1. Debtor and Creditor-Mortgage-Proceeds-Payment-Applicatio.ic- 

Questiotzs for  Jury.-When the debtor owes a debt secured by a chat- 
tel mortgage, and another debt not secured, and makes payment to his 
creditor, with a part of the proceeds of the property secured by the 
mortgage, of which the creditor was aware, the execution of the mort- 
gage was an application of the payment upon the debt i t  secured, 
which the creditor can not change without the debtor's consent, and 
upon conflicting evidence presents a case for the jury upon the issue. 
Lee v. Monley, 244. 

2. Debtor and Creditor-Mortgage-Tender-Payment-Application.-To 
make a good tender of payment of a n  amount secured by a mortgage, 
i t  is necessary for the debtor to allege and show, in addition to the 
offer, that  he has a t  all times since the tender been ready, able, and 
willing to  pay, and accompany the plea by payment of the money into 
court. Dickerson w. Simmons, 141 N. C., 330, where the tender was 
made upon the maturity of the debt; and Smith v. B. and L. Assn., 
119 N. C., 261, in relation to tender by a surety, cited and distin- 
guished. Ibid. 

3. Mortgages-Principal and Surety-Payment By Xurety-Assignment of 
Mortgage-Debtor and Creditor-Xecurity.-When the surety pays a 
note of his principal, and has the note and a mortgage securing it 
transferred directly to  himself, he becomes a simple contract credi- 
tor of the principal and the owner of the mortgage to secure the pay- 
ment of the debt. This case is distinguished from those wherein a 
judgment has been obtained against the principal and surety, or where 
there is a mortgage and the rights of third persons as  creditors or 
purchasers have intervened. Tripp v. Harris, 296. 

4. Same-ForeelosureProeedure-Rights of Assignee.-Under a n  as- 
signment by the mortgagee of the deed, insufficient to  pass the legal 
title, the assignee acquires only the mortgage debt and the right by 
proper legal proceedings to  subject the lands to  its payment. Mortolz 
v. Lumber Co., 336. 

5. Mortgagor and Mortgagee-Contmcts-Private Sale-Purchaser-Pur- 
chase Prke.-One who purchases land a t  a certain price, on which 
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there was a mortgage, a t  a private sale from the mortgagee, who can- 
cels his mortgage and thus gives a clear title to  the land, is required 
to  pay the price agreed upon without reference to  any agreement be- 
tween the mortgagor and mortgagee as  to what part of the difference 
between the amount of the mortgage and the purchase price each was 
to receive; and the fact in this case, that the mortgagee, who nego- 
tiated the sale, received $200 more than his mortgage debt, has no 
bearing upon the matter. Wooten v. Borden, 370. 

6. Deeds and Conveyances-Interpretation of Deeds-SecuriteDebt- 
Equitable Mortgages.-When the real object of a conveyance of land 
is to provide a security for a loan or debt, equity will regard the con- 
veyance a s  a mortgage, and will look beyond the mere form of the 
conveyance and the words therein employed, to  ascertain the true in- 
tent of the parties respecting the transaction. Sandlin v. Kearney, 
596. 

7. flame-Debtor and Creditor-Implied Promise of Repayment.-When 
one, a t  the request of another, purchases and pays for land for the 
latter, the law implies a promise on the part of the one for  whom 
the purchase was made that  he will repay the purchase price, with 
interest, thus establishing the relationship of creditor and debtor; and 
when the one thus acting for the other takes the deed to himself, 
equity will rcgard the deed as  being in the nature of a mortgage to 
secure the money advanced by him. Ibid. 

8. Same-Legal Title-Principal and Agent.-S., a t  the request of K., pur- 
chased certain lands for him, paid the purchase price and had the 
deed made to himself, and from the admissions in  the pleadings i t  ap- 
pears that  i t  was done under a par01 agreement that  he was to con- 
vey to K. upon the repayment by the latter of the purchase price and 
interest. The statute of frauds was not pleaded: Held, (1) under 
the admissions in the pleadings, equity will regard the deed to S. in 
the nature of a mortgage to secure the repayment of the purchase 
price of the land ; '(2) the purchase of the land by K. through S. was 
in effect a s  if K. had made the purchase himself; (3) i t  was not neces- 
sary to  the equity of K. that  he  should have held the legal ti t le; (4) 
the effect of the transaction was governed by the agreement between 
S. and K. without regard to what the vendor may have understood. 
Ibid. 

9. Deeds and Conveyances-Debtor and Creditor-Equitable Mortgage- 
Limitations of Actions.-As "the deed for the land'to S. was in effect 
a mortgage to secure the repayment of the purchase price of land he 
had bought for  I<., and it appearing that K. had entered into posses- 
sion of the land since the last payment on the debt, and retained the 
same for a sufficient length of time, under the statute of limitations, 
to  bar the right of S.: Held, that  S. is not entitled to  recover in this 
action, which was brought to  have the land sold in  order to  pay the 
amount advanced by him. Ibid. 

MURDER. 
1. Murder-Manslaughter-Act of Necessity-flelf-defense-Instructions- 

Presumptions.-Upon trial on a n  indictment for  murder the judge 
charged the jury that  unless the defendant "has further satisfied you 
that  he killed him (deceased) from necessity or from a principle of 
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self-defense, your verdict must be guilty of manslaughter" : Held, 
not reversible error, defendant having failed to send up the charge of 
the court, and the presumption being that he correctly charged upon 
the law of self-defense. 8. v. Simonds, 197. 

2. Murder-Manslaughter-Self-defense-Deadly Weapons-Willing Acts 
--Burden of Proof.-It being admitted that defendant killed deceased 
with a pistol, it  is for him to prove that it was done in self-defense, if 
that plea is relied on; and an objection that there was not sufficient 
evidence that he acted willingly is not tenable, the law presuming that 
he did. Ibid. 

3. Murder, First Degree-Evidence Sufficient.-The evidence in this case 
tended to show that the deceased, a chief of police of a town, went 
with a posse to arrest the prisoner a t  the latter's home a t  night; that 
he called the prisoner to come to the door; that the prisoner recog- 
nized the deceased as the chief of police and knew he had a warrant 
for his arrest; that the deceased waited about twenty to twenty-five 
minutes for the prisoner, who said he first wished to put on his shoes, 
and then asked the prisoner to come on, he was in a hurry; that the 
prisoner then said he was not coming, as deceased had a warrant for 
his arrest, and that then, a t  the prisoner's direction, his wife opened 
the door, as all of the lights went out, when the prisoner fired a gun 
directly into the breast of the officer, inflicting a wound from which 
he soon thereafter died. Under a correct charge, wherein the crime 
of murder in the first degree was defined: Held, evidence sufficient 
for conviction of murder in the first degree. S. v. Lewis, 632. 

MUTUAL MISTAKE. See Deeds and Conveyances. 

NAVIGABLE WATERS. See Waters and Watercourses. 

NEGLIGENCE. See Contributory Negligence. 
1. Master and Servant-Safe Appliances-Evide.nce Sufficient.-The ser- 

vant was employed to load rails on a car, and was injured while turn- 
ing one of them after i t  had been placed on the car. There was evi- 
dence tending to show that three railroad companies furnished a cer- 
tain kind of tongs for this purpose, and had one been furnished the 
plaintiff the injury would not have occurred : Held, evidence sutB- 
cient to go to the jury as to the master's liability in failing to fur- 
nish a proper appliance to the servant. Bailey v. Meadows Co., 71. 

2. Master and' Servant-Negligence-Duty of Master-Instructions-De- 
fects.-The principle that a master is negligent in not instructing the 
servant in doing the work he is employed to do, or the custom of the 
master to furnish books of instruction, has no application when the 
cause of the injury complained of should have been.discerned by or- 
dinary observation, and no skill was required of the servant in making 
repairs which i t  was his duty to make with the instrumentalities fur- 
nished, and which would have prevented the injury complained of. 
Lane u. R. R., 91. 

3. Name-Delayed Delivery-Service Message-Notice to  Render-Negli- 
gence.-When a telegram is received after office hours by a telegraph 
company upon condition that it will be delivered a t  destination "if 
there was nothing the matter a t  the other end of the line," and the 
defense of the company, in an action for damages for delayed deliv- 
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ery, is that delivery could not have been promptly made because it 
was received at destination after office hours and there was no one 
by whom to send the message to addressee, the burden is upon the de- 
fendant and it is its duty to show that it had notified the sender of 
the fact;  and evidence is insufficient which merely tends to show that 
a service message was sent back, but not delivered to the sender. 
Carswell v. Telegraph Go., 112. 

4. Telegraphs-Negligence-Physicianidfental Anguish-NoticeDam 
ages.-A telegram sent to a physician reading, "Come a t  once. My 
wife very sick," is sufficient to notify a telegraph company that men- 
tal anguish will result to the husband from a negligent delay in its 
delivery; and the husband may recover damages for the delay, caused 
by the defendant's negligence, in not sooner having the doctor in 
attendance upon his sick wife. Ibid. 

5. BamePublic-service Corporations-Negligeme-8tipulatiolz cor- 
poration engaged in furnishing electric power and lights to its patrons 
in the exercise of chartered rights and privileges conferred by the law- 
making power, in part for the public benefit, are quasi-public corpora- 
tions, and may not stipulate against their own negligence or transfer 
the obligations incumbent upon them, in the absence of legislative au- 
thority to do so. Turner v. Power Co., 131. 

6. Name-Burden of the Issue-Questions for Jurg.-Where the doctrine 
of re8 ipsa Zoquitur applies, the question of a defendant's responsi- 
bility must be referred to the jury, not under any presumption chang- 
ing the burden of the issue, but as presenting a cause in which evi- 
dence has been offered from which negligence on the part of the de- 
fendant may be inferred. Ibid. 

7. Negligence-Master and Beruant-Acts of Clerk-Respondeat Buperior. 
-The plaintiff was employed in the store of A. and was injured by 
falling through an open trap-door, usually closed and concealed be- 
neath a movable counter. A. had requested the defendant to do some 
repair work in the basement of the store, and on this occasion a clerk 
of A., under A.'s instruction, had shown the workman of defendant 
the way to his work, had opened the trap for him to descend, and 
was informed by the workman that he would be in the cellar an hour 
or two. The clerk failed to close the trap or to guard the opening 
against accidents, and thus the injury complained of was occasioned : 
Held, as A. had the complete control and management of his own 
store, he was responsible in damages for the negligence of his clerk in 
not closing or safeguarding the open trap;  that this negltgence was 
the proximate cause of the injury, and under the evidence a motion 
of nonsuit should have been granted. Howard u. Plumbing Go., 224. 

8. Negligence--Joint Tort Feasors-Release as to One-Effect.-A release 
of one or more joint tort feasors executed in satisfaction for an in- 
jury received from their joint negligent act is a discharge of them 

- all. Ibid. 
9. Negligence-Assumption of Risks-Issues-I%structions-Procedure.- 

I n  order for a defendant to make the defense of assumption of risk 
available to him on the trial, it  is necessary for him to tender an is- 
sue or ask for an instruction thereon. In this case he has received the 
benefit of the plea under the issue of contributory negligence. Ear-  
velZ v. Lumber Co., 254. 
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10. Negligence-Promimate Cause-Burden of Proof.-In an action for 

damages for an alleged negligent act, it is not sufficient that  the plain- 
tiff proves a negligent act of the defendant with reference to the in- 
jury;  he must further show that the negligence complained of was the 
proximate cause. Ibid. 

11. Negligence-Proximate Cause-Continuing Negligence-Definiti012.- 
Proximate cause is the dominant efficient cause, without which the 
injury would not have occurred; and if the negligence of the defend- 
ant  continues up to the time of the injury, and the injury would not 
have occurred but for such negligence, it is not made remote because 
some act, not within the control of the defendant, and not amounting 
to contributory negligence on the par t  of the plaintiff, concurs in  
causing the injury. Ibid. 

12. Same-Concurving Negligence.-The fact that  the servant stumbled and 
fell into a hole in a passway where he was required to go in doing 
his work, and which had been negligently permitted to remain there 
by the master after notice thereof, does not, in itself, amount to  con- 
tributory negligence which will bar the recovery of damages by the 
servant in his action against the master for a n  injury received in con- 
sequence of the master's negligent act. If,  however, a negligent act of 
the servant caused him to stumble and fall  into the hole, his negli- 
gence would concur with that  of the master, and the latter's negli- 
gence would not, in a legal sense, be the proximate cause. Ibid. 

13. Negligence-Evidewe-Inference--Questions for Jury.-An issue of 
negligence must be submitted to  the jury, and a nonsuit upon plain- 
tiff's evidence should not be granted, when therefrom two minds could 
reasonably draw different conclusions, one of which would be favor- 
able to  the plaintiff. Ibid. 

14. Negligence-Evidence--Harmless Error.-As tending to show notice to  
the master of a negligent defect a t  a place where the servant was 
required to go in the discharge of his duties, the plaintiff testified that 
he  told the defendant's foreman thereof, and that  the defendant's 
president said for the foreman to have it fixed ; that  in  reply the fore- 
man bowed his head: Neld, it was not reversible error for the plain- 
tiff to testify what he understood by the act of the foreman in bowing 
his head-that i t  made him think the hole would be fixed-it being 
germane to the question of plaintiff's contributory negligence in con- 
tinuing to work in the presence of a known danger; or harmless error 
a t  least, the act necessarily indicating a n  assent. Ibid. 

15. Negligence-Defective Machinery-B?~bsequent Defects-Evidence.-- 
When the defendant' has testified, in  a n  action by i ts  employee for 
damages alleged from the furnishing and use of a defective machine, 
that  the machine had not been changed since the injury and no other 
injury had been thereby inflicted, it is  competent for the plaintiff to 
show, a s  evidence of defendant's negligence, that  the defect still ex- 
ists. Norris v: Mills, 474. 

16. Negligence-Master and Servant-Safe Place to Work-Safe Appliance8 
-Evidence-Assumption of Rislcs-Questions for Jury.-Plaintiff was 
employed to pack lint cotton in defendant's packing-room a t  its cot- 
ton mills a s  i t  was blown there with the use of steam fans, the room 
being 7 feet wide, 14 feet long and 14 feet high. There was evidence 
tending to show that  the door to this room was negligently bolted from 
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the outside, and that through the negligence of the defendant in not 
keeping the oil cups of the engine in proper repair and in not securely 
fastening the engine, the lint cotton caught afire while plaintiff was 
a t  work, to his damage; that he had to force open the door, as no one 
heard his calls; that while fire from the ignited cotton covered the 
room he had to dig down through the cotton to the door which should 
have been opened from the inside, and that to get out it was custom- 
ary to call to employees on the outside; that the machinery had 
not been inspected during the six mouths of plaintiff's employment; 
that another like machine used by defendant did not shake while in 
operation; and that the fire originated a t  the bearings of the defective 
machine, and that lint cotton was on the machinery and connecting 
pipes. The judge correctly charged upon the questions of res ipsa 
loquitur, of accident, of the duty of the master to furnish his servant 
a safe place to work, of the master's duty to furnish and inspect the 
appliances used, and it is Held, (1)  the evidence is sufficient to go 
to the jury upon the question of defendant's negligence; (2)  that an 
employee does not assume the risk of an injury caused by the failure 
of the master to perform a duty imposed on him by law, in furnish- 
ing a safe place to work, and this duty can not be delegated to an- 
other so as to exempt the master from liability. Ibid. 

17. Negligence-Evidence-Instructions.-In this action for damages for 
personal injuries the usual and appropriate issues of negligence, con- 
tributory negligence, and the last clear chance were submitted under 
evidence tending to show that plaintiff, while walking on defend- 
ant's track, became unconscious, and was injured by defendant's train 
under circumstances in which the engineer could have seen his con- 
dition in time to have avoided the injury, and it was held that the in- 
structions given by the court were not erroneous, under 8awyer's case, 
145 N. C., 24, and other like cases. auilford v. R. R., 607. 

I NET EARNINGS. See Measure of Damages. 

I NEW TRIAL. See Appeal and Error. 

I NONRESIDENT. See Parties. 

NONSUIT. See Questions for Jury. 
1. Nonsuit-Evidence, How Considered.-Where a motion to nonsuit is 

made under the statute, the evidence must, be construed in the view 
most favorable to the plaintiff, and every fact which i t  tends to prove, 
and which is an essential ingredient of the cause of action, must be 
taken as established, as the jury, if the case had been submitted to 
them, might have found those facts from the testimony. West v. Tan- 
ning Co., 44. 

2. Instructions-Nonsuit-Evidence, How ~onsidered.-~sking a special 
instruction that "upon all the evidence, if believed, the plaintiff was 
guilty of contributory negligence as a matter of law, and the jury 
will answer" the issue in defendant's favor, is equivalent to asking 
the direction of a nonsuit, and the evidence will be viewed on appeal 
in the light most favorable for the plaintiff. Lane v. R. IC., 91. 

3. EvidenceNonsuit-Defendant's Evidence.-Evidence introduced by 
defendant can not be considered for him on his motion to nonsuit the 
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plaintiff upon the evidence, and i t  was reversible error for the trial 
judge to permit defendant to introduce a deed pertinent to the in- 
quiry during the taking of plaintiff's testimony and consider i t  in 
granting defendant's motion. Boddie u. Bond, 359. 

4. Evidelzce-ConjectureNonsuit.-When the evidence raises no more 
than a mere conjecture as to defendant's negligence, i t  is error to 
submit the case to the jury. Ibid. 

NOTARY PUBLIC. See Contracts.- 

NOTICE. See Deeds and Conveyances ; Negligence ; Telegraphs ; Bankruptcy. 

NUISANCE. 

Cities and Towns-Ordinance-Nuisance-Alle2/way-Access to Property 
-Proeedzwe.-The defendant town, by an ordinance criminal in its 
nature, declared plaintiff's alleyway a nuisance and dangerous to the 
public, and closed i t  up. Plaintiff brings his action for damages and 
mandamus and injunction,'on the ground that he had been deprived 
of access to his property: Held, the action was not to enjoin the en- 
forcement of the criminal law, but to determine and enforce plaintiff's 
property rights, leaving open to the defendant the right to prosecute 
him under the ordinance. Crawford u. Marion, 73. 

OBJECTIONS AND EXCEPTIONS. See Appeal and Error ; Reference. 

1. Witnesses -Privileged Communication - Responsive Answers-Objeo- 
tions and Ezceptions.-It is the province of counsel to object to ir- 
relevant matter, and a responsive answer by a witness to a question 
of a defamatory nature, when no objection is made, or, being made, is 
overruled, can not make the witness liable in an action for damages. 
Baggett u. Glrady, 342. 

2. Evidence-Objections and Exceptions.-A general objection to evidence 
which is partly competent can not be sustained; the objection should 
specify the grounds thereof and be confined to the incompetent evi- 
dence. Rollins v. Wicker, 559. 

OBSTRUCTION. See Waters and Watercourses; Highways. 

OFFICER. See Pleadings. 

OFFICE HOURS. See Telegraphs. 

OFFSET. See Contracts. 

OPTION. See Deeds and Conveyances. 

ORDINANCE. See Cities and Towns. 

OUSTER. See Jurisdiction. 

OWNERSHIP OF TREES. See Deeds and Conveyances. 

OYSTER BEDS. See State's Lands. 

PAROL AGREEMENT. See Contracts. 

PAROL TRUST. See Trusts and Trustees. 
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PARTIES. See Estoppel ; Executors and Administrators ; Injunction ; Usury. 
1. Parties-Yonresident Plaintiff-Right of Action-Courts-Jurisdictio?~. 

A nonresident plaintiff may maintain his action in our courts, and he 
may recover for work done in constructing a railroad situated in this 
State, and establish his lien on the roadway so constructed, and bring 
an attachment thereon. U. S. Constitution, Art. IV, see. 2 ;  Revisal, 
sec. 440. McDonald u. MacArthur, 122. 

2. Courts-Jurisdictio~z-Foreign Contracts-Parties-Foreign Defendants 
-Canse of Action Here.-When an action is brought by a nonresident 
plaintiff for breach of a written contract signed in another State, the 
written contract is not the cause of action, but breach in the per- 
formance thereof here, and the plaintiff may maintain his action, as  
the cause thereof arose in this State. Revisal, see. 440. Ibid. 

3. Associations - Churches - Powers-Trustees-Appointment-Parties- 
Court's Discretion.-At a meeting regularly held by a voluntary asso- 
ciation of churches, trustees were appointed for a school chartered 
by the association. At the same time, but a t  a different place, there 
was a meeting called by the officers of the association, when and 
where other and conflicting trustees mere appointed. The question a t  
issue being which set of trustees were the ones legally qualified to act, 
i t  was Held, (1) that the trustees appointed a t  these meetings were 
the real parties in interest, and i t  was not error for the trial judge 
in his discretion to order them to be made parties, so that the matter 
might be decided upon its merits (Revisal, 507) ; ( 2 )  no appeal lies 
from the refusal of a motion to dismiss, and an entry of appeal not 
perfected is treated as  an exception on appeal from the final judg- 
ment. K e w  v. Hicks, 265. 

4. Parties-Interest-0 yster Beds-Vacate Grants-Attorney-General- 
Authorixation.-One who has no interest in the lands, other than that  
of a citizen of the State, can not maintain an action to vacate a grant 
to  an oyster bed (Revisal, 1748, l E O ) ,  and under such circumstances 
the Attorney-General is the only one who may maintain the action, i t  
being his duty alone to look out for the interests of the State in such 
matters; and his authorization to another to bring the action is in- 
sufficient. Cases of QUO ww7-anto distinguished. Jones v. Riggs, 281. 

PARTITION. 
1. EstoppedPartitio~~-Judgmel~t-~4djoir~ing Obcners-Identity-Issues 

-Mutuality.--In partition proceedings between the heirs a t  law of the 
deceased, the dividing lines between the locz~s in quo and adjoining 
owners not being involved and the question involved being only what 
was a fair  division of the lands between the parties, the judgment 
therein does not estop one of the petitioners to show his true line be- 
tween his portion and a n  adjoining owner, not a party to the proceed- 
ings, as  the identity of that  line was not therein involved, and there 
was no mutuality upon which the application of the doctrine of estop- 
pel could be founded. Gillam v. Edmonson, 127. 

2. Bame - Petitioner - Lands Afterwards Acquired - Title - Diffet-ent 
Right.--*% judgment in  partition proceedings fixing only the divisional 
boundaries of the locus in quo between the heirs a t  law does not estop 
the heirs a t  law from showing the true dividing line between their 
land and an adjoining tract, nor does it estop one of them, who has af- 
terwards acquired the lands of an adjoining owner to the portion al- 
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PARTITION-Gwtinued. 
lotted to  another of the heirs, from showing the true boundary line of 
his purchase, as  he holds the lands so acquired under the title of his 
vendor, who was not a party to the partition proceedings, and in such 
case there could be no mutuality of estoppel upon which its applica- 
tion could be made. (Carter v. White, 134 N. C., 469, cited and dis- 
tinguished.) Ibid. 

PARTNERSHIP. 
1. Deeds i n  Trust-Sale-Partnership-Principal and Agent-Dower- 

Fraud-Evidence-Nonsuit.-A partnership of three duly executed, 
with their wives, a deed of trust to F. upon their separate lands to  
secure a partnership debt, which was foreclosed to pay the debt under 
its terms and conditions. The lands were bid in by the mortgage 
creditors, and by them conveyed to one of the firm for the amount of 
the debt, taking a deed in trust to secure the purchase price. This 
action is brought by the wife of one of the partners to  set aside the 
conveyances on the ground that  the other partners were her agents 
and acted in fraud of her rights: Held, (1) the plaintiff, having 
duly executed the mortgage to the partnership, conveyed her inchoate 
right of dower and the purchaser obtained a good and indefeasible 
title, whether she had paid a part or all of the purchase money for 
the land embraced in the mortgage, there being no evidence that  the 
sale was not fairly and honestly conducted, or that the terms of the 
trust deed were not coml?lied with;  (2)  i t  appearing that the plain- 
tiff had full knowledge of the advertisement of the land for sale, with 
full  opportunity to pay the debt or redeem beforehand and before the 
deed was made to the purchaser, and there being no evidence of fraud, 
a motion to nonsuit should have been allowed. Wilson v. Mills, 106. 

2.  Usury-Contracts-Partnership-Test.-When money is loaned to pur- 
chase standing timber and to be repaid a t  a certain rate per thou- 
sand feet when the timber is sawed, not less than a fixed sum per 
month, there is no partnership arrangement between the borrower and 
the lender, so as to take the matter from the operation or purview of 
the law against usury. Riley v. Bears, 509. 

PASSENGERS. See Railroads. 

PATEISTS. See Contracts. 

PAYMENT. See Debt ; Deeds and Conveyances ; Principal and Surety ; In- 
surance ; Judgment. 

PENALTY STATUTES. See Statutes. 
1. Pes~alty Statutes--ViolationiAmozcnt--Legislative Discretion.-The 

penalty prescribed by Revisal, see. 3956, relating to  sales of fertilizers, 
is  a matter resting within the legislative discretion, and is prescribed 
a s  a punishment to enforce the execution of the law, in addition to 
compensation recoverable for the damages sustained. Carson v. 
Bunting, 530. 

2.  Penalty Statutes-Judicial Notice-Pleadings-Proof.-Section 3956 of 
the Revisal imposes a penalty for the violation of the law by those 
selling fertilizers, for protection to the farmers in their use, and, be- 
ing a public statute, the courts will take judicial knowledge thereof 
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PENALTY STATUTES -Continued. 
and permit a recovery thereunder, though not specially pleaded, when 
there is allegation and proof that section 3957, relating to the sale of 
cotton-seed meal as a fertilizer, has been violated. Ibid. 

3. Same-Cotton-seed Meal.-When there is allegation and proof that  one 
selling to  the user cotton-seed meal as a fertilizer has failed to show, 
by branding on the bags or tags attached, the amount of ammonia 
or nitrogen, or the name of the manufacturer, as required by Re- 
visal, see. 3957, the penalty prescribed by section 3956 is recoverable, 
though this section be not pleaded. The demand for  relief is im- 
material, and a judgment should be rendered as  justified by the plead- 
ings and proof. Ibid. 

4. Same-Relief Demanded.-Upon allegation and proof that  defendant 
has sold plaintiff cotton-seed meal to be used by the latter as  ferti- 
lizer, without branding or tagging the bags as  required by Revisal, 
see. 3957, the fact that the plaintiff demands relief under section 
3960 does not prevent his recovery of the penalty prescribed by sec- 
tion 3956. Ibid. 

5. Fertilizere-Public Benefit-I+bterpretatiorz of Statutes.-The purpose of 
Revisal, see. 3945 et seq., is to protect the public from the sale of 
worthless fertilizers, subjecting those violating it  to a penalty, sec- 
tion 3956, and making the offense a misdemeanor. Revisal, 3814, 3822. 
8. v. Oil Co., 635. 

6. Hame-Indictment-Evidence-Conviction.-The defendant was tried 
for selling cotton-seed meal for fertilizer in violation of Revisal, 3957, 
under an indictment which followed the language of the statute, and 
the evidence showed that the defendant sold the meal in sacks upon 
which there were no tags or other indication of the weight of the 
sacks or the chemical composition of their contents, or other data re- 
specting them, as  required by the statute: Held, the indictment suffi- 
cient in form and the evidence fully justified a conviction; and the 
fact that the purchaser exchanged cotton seed for the meal was not 
material. Ibid. 

7. Fertilizers-Tags-Data-Ingredients-Public Benefit-Defense-later- 
prctation of Statutes.-A letter from the State Argicultural Depart- 
ment adrising defendant that it  would not be necessary to stamp the 
name and address of the ma nu factor^ on the back of the tax receipt is 
irrelevant a s  a defense in a n  action for violating Revisal, see. 3957, 
by selling cotton-seed meal for fertilizer without tagging or showing 
the data  required by the statute, which would indicate the weight 
and chemical composition of the contents of the sacks, etc. Ibid. 

8. Same-Qui Tam Actions-Constitutiol~al Law.-It is not unconstitu- 
tional for the Legislature to make an act a misdemeanor and also im- 
pose a penalty therefor to be recovered in a qui tam action, and Re- 
visal, 3814, 3822, and 3956, making it  a misdemeanor and imposing a 
penalty for the violation of the fertilizer laws, to  be given in part to 
the one who shall sue for and recover the same, a re  constitutional 
and valid. Ibid. 

PEONAGE. See Constitutional Law. 

PLEADIKGS. See Usury, 1, 9. 
1. PracticeJurisdictio+Demurrer-Pleadings-Waiver.- plea to the 

jurisdiction of the court over the parties and subject-matter of a n  ac- 
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PENALTY STATUTES-Continued. 
tion, or that the complaint does not state a cause of action, is not 
waived by filing an answer, as  such may be made a t  any time, even 
in the Supreme Court, ore tenus. lIcDonald v. VacBrthur, 122. 

2. Pleadings-Demurrer-Common Law-Presumptions-Bu?-detz of Proof. 
-When a cause of action, sued on and recognized here, arose in an- 
other State, a demurrer to the complailit is bad which is based on the 
defense that, according to the laws of such other State, no cause of ac- 
tion is alleged. Such defense must be set up in the answer, with bur- 
den of proof on defendant. Miller u. R. R., 441. 

3. Pleadimgs-Demur?*er-illZegcctio?zs Co?zstrucd.-Upon demurrer to a 
complaint the allegations in the latter pleadings are to be accepted by 
the court as true, and if any portion of it ,  to any extent, states a cause 
of action, or a cause of action can be fairly gathered from it, the de- 
murrer will be held as  bad: for under our Code system of pleading 
the allegations must be liberally construed in favor of the one plead- 
ing them, to the end that substantial justice be done. Brewer v. 
Wynne, 467. 

4. Name-0ficers.-When the complaint in an action for damages for un- 
lawful arrest alleges the wrongful acts to be committed by defend- 
ants, as  individuals, and not in their capacity as  officers of a munic- 
ipal corporation, a demurrer is held as  bad which is based upon the 
position that  the defendants were not acting in their individual ca- 
pacity, but as  officers of an incorporated city. Ibid. 

5. flame.-A complaint states a cause of action which alleges damages for 
an unlawful arrest and assault by defendants without warrant or law- 
ful complaint, and a demurrer is bad which is based upon the de- 
fense that defendants were acting as officers of an incorporated city, 
when the complaint alleges their acts as  individual ones. Ibid. 

POSSESSION. See Estates ; Liens ; Trespass. 

POWERS. See Deeds and Conveyances ; Religious Societies. 

PRACTICE. See Injunction ; Ejectment. 

PREFERENCE. See Bankruptcy. 

PRESUMPTION. See Instructions ; Pleadings ; Evidence ; Estates. 

PRINCIPAL AND AGENT. See Deeds and Conveyances ; Mortgage ; Partner- 
ship, 1. 

1. Equitable Liens-Acts of Possession-Consent-Creditors-Registration 
-Principal and Agent.-The factor and defendant manufacturing com- 
pany contracted that  the former would advance to the latter three- 
fourths of the net cash value of the manufactured goods. on hand and 
stored with it, being the value thereof after deducting freights, com- 
missions, etc., the goods to be billed up to the factor and stored in sep- 
arate warehouses according to the factor's custom, and insured in his 
favor. A receiver was appointed for the defendant, but prior thereto, 
under the arrangement stated, the defendant became indebted to the 
factor, and the agent of the latter visited defendant's mills in com- 
pany with its president and other officers, took a n  inventory of the 
manufactured goods stored in the basement and warehouse, num- 
bered by bales, pieces and yards, stated that he took possession for 
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PRINCIPAL AND AGENT-Continued. 

his principal, the factor, and left i t  in charge of C., as  the latter's 
agent: Held, (I) independently of the lam regulating factors' liens, 
this constituted an assertion of control, and a taking of possession, 
reducing the pledge to the possession of the pledgee.before the rights 
of the creditors under the receivership attached; ( 2 )  the undisputed 
evidence showing that C. had previously left the employment of the 
defendant, his possession mas that  of the pledgee; (3)  therefore, to  
enforce the equitable lien against creditors, registration was unneces- 
sa ry ;  (4 )  the factor having the right of possession under the con- 
tract, the assent of defendant's officers to his taking possession was 
unnecessary. Garrison v. Vermont Hills, 1. 

PRINCIPAL AND SURETY. 

1. iVortgaqe.~-Principal nnd Svrrty-Paumrnt hy Nurety-Assignment of 
Nortgaqe-Debtor and Credifor-~9ecz~rity.-When the surety pays a 
note of his principal, and has the note and a mortgage securing: i t  
transferred directly to bimself, he becomes a simple contract credi- 
tor of the principal and the owner of the mortgage to secure the pay- 
ment of the debt. This case is distinguished from those wherein a 
judgment has been obtained against the principal and surety, or where 
there is a mortgage and the riehts of third persons as  creditors or 
purchasers have intervened. Tripp u. Harris, 296. 

2. Bamc-Landlord and Tennnt-Liens-Priority.--The plaintiff, a land- 
lord, became surety on his tenant's note and joined with him in a 
m o r t ~ a g e  of the former's personal property and on the crops to be 
raised by the tenant during that crop year. He also made advances 
to the tenant to enable him to make the crop. The tenant, the de- 
fendant, failed to pay the note and his landlord paid it, as  surety, and 
had the note and mortgage assigned to himself: Held, the effect of 
the plaintiff's executing the mortgage was to relinquish his landlord's 
lien on the crop in favor of the mortgagee, and not to surrender his 
rights against the tenant; and having paid the note, he could first 
apply the proceeds of the sale of the crop to the satisfaction of his 
superior lien as landlord, against the mill of the tenant, the defend- 
ant. Lee u. dfanlcy, ante, 244, cited and distinguished. Ibid. 

PRIVILEGED COMMUNICATIONS. See Attorneys. 

PRIVY EXAMINATION. See Deeds and Conveyances. , 

PROCEDURE. See Assumption of Risks ; Executors and Administrators ; 
Habeas Corpus. 

1. Reference Agree&-Power of Court-Procedure.-The court can not set 
aside the method of trial agreed upon by the parties to a consent 
reference. Rogers u. Lumber Go., 108. 

2. Same-Exceptions-Appeal and Error-Procedure.-The amendment 
making additional parties does not affect the 'decision in this case, as  
thereby the subject of the controversy was not changed, the additional 
parties being the beneficiaries for whom this action was brought, and 
proper parties (Revisal, 400) ; and if i t  be conceded that the solici- 
tor was an unnecessary party, that  is not ground for an exception. 
Kerr v. Hicks, 265. 
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PROCEDURE-Continued. 
3. Bame-Foreclosure-Procedure-Rights of Assignee.-Under an assign- 

ment by the mortgagee of the deed, insufficient to pass the legal title, 
the assignee acquires only the mortgage debt and the right by proper 
legal proceedings to subject the lands to its payment. Morton u. Lum- 
ber Co., 336. 

4. Foreign Corporations-Insoluenc$p-Receiver- Here-Pro- 
cedure.-An insolvent corporation, with its property or plant located 
in  this State, is subject to the appointment by our courts of a re- 
ceiver to take charge of its assets here and administer them as a trust 
fund for its creditors, though incorporated under the laws of an- 
other State, approving Holshouser u. Copper Co., 138 N. C., 248. Bilk 
Co. v. Spinning Co., 421. 

5. Barne - Pleadings -Inconsistent Plcas -Election - Procedure. - The 
plaintiff leased a hotel equipped with baths, closets, etc., working with 
sewerage connections in a city having a sewerage system, and, hav- 
ing entered into possession, found that  the sewer connected with the 
hotel was a private one traversing the lands of an adjoining owner. 
I n  a n  action against his lessor and the adjoining owner he alleged, as  
to  the former, a breach of an implied covenant of quiet enjoyment, 
and that  the latter maliciously, wantonly, and wrongfully stopped up 
the sewer pipe, to his damage, etc. The cause of action a s  to both 
defendants being damages arising from stopping the sewer: Held, 
(1 )  the wrongful acts alleged as  against the adjoining owner were 
those of trespass or wrong-doing, and inconsistent with the allegations 
of breach of covenant on the part of the lessor; ( 2 )  the action was 
remanded to the Superior Court so that  the plaintiff may elect the 
cause of action he will prosecute, and amend his complaint accord- 
ingly. Huggins u. Waters, 443. 

PROSPECTIVE VALUE. See Measure of Damages. 

PROXIMATE CAUSE. See Negligence ; Contributory Negligence. 

PUBLIC-SXRVICE CORPORATIONS. See Electricity. 

PUNISHMENT. See Interpretation of Statutes. 

PUNITIVE DAMAGES. See Evidence. 

PURCHASER. See Deeds and Conveyances ; Sales. 

QUI TAM ACTIONS. See Constitutional Law. 

RACES. See Descent and Distribution; Schools and School Districts. 

RAILROADS. See Master and Servant, 1. 
1. Railroads-Fellow-servant Act-Bcope-Interpretation of Ntatutes.-- 

While the provisions of the Fellow-servant Act, Revisal, see. 2646, do 
not extend to a railroad in process of construction before it  is  operated 
a s  a railroad, i t  does apply, when the railroads are  in operation, to 
their employees in the course of any department of the work embraced 
in' or incidental to the operation of the road. Twiddg v. Lumber Co., 
237. 

2. Name-Lumber Roads.-The provisions of the Fellow-servant Act, Re- 
visal, see. 2646, apply to lumber roads that  operate a railroad, and 
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RA1LR0AUS--Go?~tin,ued. 
with full force and effect to all their employees i n  the course of their 
service in  the operation of the railroad, or any department of it. 
Ibid. 

3. flame.-The provisions of the Fellow-servant Act do not extend to 
employees of a lumber company who are not connected with the opera- 
tion of a railroad of the company. I b i d .  

4, flame-Railroads-lliatehl Delivered-Accessibility-Additio~tul Work 
-Damages.-In an action to recover a balance alleged to be due the 
plaintiff under his contract with defendant to  build a railroad trestle, 
and for damages for failure to supply material stipulated for in the 
manner provided for in the .contract, i t  appeared from the contract 
sued on that  the defendant agreed "to deliver all material for the 
trestle on cars or on the ground within 300 feet of the trestle, and to 
be furnished in such manner arid time as  not to impede the plaintid 
(contractor) in the performance of his part of the contract" : Held, 
(1) the contract contemplated that defendant should deliver the ma- 
terial within 300 feet of the work, a t  a point from which a haul could 
be made to the best advantage, having reasonable regard to the nature 
of the ground and the attendance facts and circumstances; ( 2 )  that 
under a contract of this character and extent, requiring completion 
within a specified time, delivery of the material within the specified 
distance from the work, but across a slough, requiring an additional 
haul of half a mile, was not such delivery by defendant as called for 
in  the contract, and for such additional work the plaintiff was entitled 
to  recover extra compensation. Brown v. R. R., 300. 

5. Co~ztracts-Breach-Applia?zces-Railroads-Pile Drivers.--In an action 
by plaintiff to recover damages of the defendant railroad alleged by 
breach of contract requiring the latter to supply a t  certain places, 
under the terms of the contract, material for the former to build a 
trestle, there mas a confirmation by the lower court of the referee's 
findings, upon evidence to support them, that  by reason of such delay 
plaintiff's pile driver remained idle for thirty days a t  a net rental 
value of $2.50 per day, and this was not infrequently rented by plain- 
tiff for a definite sum : Held, the measure of damages was the rental 
value of the pile driver for the time it  remained idle through defend- 
ant's default, under the contract. Ibicl. 

6. Railrouds-Fellow-scrvalzts-Logging Roads.-The Fellow-servant Act 
(Revisal, 2646) applies to logging roads using the agency of steam. 
Bissell v. Lumber Go., 152 N. C., 126, cited and approved. Roberson u. 
Lumber Co., 328. 

7. Railroads-Master and flervant-En~plouees-Usage-,ictionahle Negli- 
gence-Wanzing.-The plaintiff, a n  employee of defendant railroad, 
boarded the defendant's train for the purpose of going home from his 
work, which had been customary : Held, it  was actionable negligence 
for the employees of the train to suddenly s tar t  the train forward, 
without notice or warning, while the plaintiff was getting off' a t  his 
usual place, and thus causing him to be thrown to the ground to his 
injury. Ibid. 

8. Railroads-Negligent Burning-Right of Wau-Combustible Material- 
Cazm Causans-Burden of Proof.-To recover damages of a railroad 
company for carelessly and negligently communicating fire to its right 
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of way which spread to and burned plaintiff's lands, the burden of 
proof is on plaintiff to show that defendant negligently permitted com- 
bustible matter to accumulate on its right of way and that  defendant 
communicated fire from its engine to its foul right of way and from 
thence it was communicated to  plaintinff's land and caused the injury. 
Maguire v. R. R., 384. 

9. Railroads--Negligence-R$ht of Way-Foul Conditio+Fire-Duties. 
I t  i's only the duty of a railroad company with respect to its right of 
way to keep its roadbed and track and a reasonable distance on its 
right of way clear of such substances as are  liable to be ignited by 
sparks or cinders from its engine. Ibid. 

10. Same-Evidence-Nonsuit.-In an action for damages to  plaintiff's land 
alleged to have been caused by fire communicated to  i ts  foul right of 
way and from thence to plaintiff's land, there was evidence tending 
to show that  when first discovered the fire was burning down the 
county road, off the right of way, and 100 yards from the railroad; 
that on the right of way, which had been burned over, from 30 to 50 
feet from the track, there were "chunks" smoking as  if they had just 
been burned, with no evidence to indicate the character of the "chunks," 
or that they constituted combustible material, and nothing to indicate 
that  the fire originated there : Held, evidence insufficient, and a judg- 
ment of nonsuit upon defendant's motion should have been allowed. 
Ibid. 

11. Same-Causa Causans.-For the plaintiff to  recover damages by fire 
communicated to his land alleged by reason of the foul condition of 
defendant's right of way, the mere fact that the defendant's engine 
passed more than two hours before a fire was discovered off the right 
of way is insufficient evidence to be submitted to the jury upon the 
question of whether the defendant's engine had caused it, there being 
no evidence to show that a fire was not there before the engine passed, 
or as  to the character and direction of the wind, or that  the engine 
was throwing sparks when i t  passed. Ibid. 

12. Railroads-NegZigence-Hurni%g-Evidence-Nonsuit.-In an action to 
recover damages for  the destruction of plaintiff's residence, alleged 
to have been caused by fire communicated to the house, which was 
situated near the defendant's right of way, by sparks from defendant's 
passing engine, there was evidence tending to show that  no fire was 
within the house which could have caused the damage; that  plaintiff 
and his family, between midnight and 2 o'clock A. M., stood on his 
front porch and watched the defendant's train pass, and the engine 
was throwing sparks from its smokestack in great quantities, with 
the wind blowing from that  direction toward the house, which was 
enveloped by sparks; that soon after plaintiff and his family retired 
he was awakened by noises which proved to come from his burning 
house, which was completely destroyed, and that day broke about two 
hours after the fire was over. There was evidence in  defendant's 
behalf tending to show that  its engine was equipped with the best 
approved type of spark arrester in general use, and that  no sparks 
were emitted from i ts  engine: Held, approving the rule that  the 
evidence must be construed in the most favorable light to  the plaintiff, 
when a motion to nonsuit is made, that  the plaintiff had made out a 
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prima facie case, and was entitled to go to the jury upon the issue a s  
to defendant's negligence. Korvtegay v. R. R., 389. 

13. I+zstructions, How Construed-Correct as a Whole.-The charge of the 
court to the jury must be considered as  a whole and not disconnect- 
edly, and each instruction must be construed with reference to what 
preceded and followed i t ;  and when the charge as  thus viewed is 
correct, detached portions thereof, even in themselves subject to criti- 
cism, do not constitute reversible error. Ibid. 

14. Same - Railroads - ATeg7igence - Burning - Evidence.-In an action 
against a railroad company to recover damages for burning the plain- 
tiff's house, alleged to have been negligently caused by sparks from 
the defendant's engine, the judge correctly instructed the jury, in 
substance:that if the house caught fire from sparks which were emitted 
from the engine, it  made out a prima facie case of negligence, but they 
would not find against the defendant upon the issue if they concluded, 
after consideration of all the proof, that the defendant's engine had 
a spark arrester, not the best, but of approved make and in general 
use, and that the train was carefuly handled, so that there was no 
negligence on the defendant's part. Ibid. 

15, Railroads-Pedestriaw on Track-Danger-"Look and Listenu-Negli- 
gence.-One who walks on a main-line railroad track, in full posses- 
sion of his faculties, when there are quite a number of lateral tracks 
in constant use, with walkways between them for the safety of pedes- 
trians, and from his previous experience as  an employee of the road 
he should have known that, a t  the time, a work train carrying em- 
ployees to their work customarily passed, owes a duty to keep a look- 
out for the dangers to himself necessarily attending his action; and 
when i t  appears from his own evidence, construed in the light most 
favorable to, him, that  the injury complained of was caused by his 
failure or omission to perform this duty, his negligence will bar his 
recovery. E ~ u m  u. R. R., 408. 

16. Railroads-Pedestrians-Licettsee-Da~zger-"Look and Listen"-Duties. 
Whether a trespasser or licensee, one walking on a railroad track 
should look, listen, and exercise the rigilance required by the sur- 
roundings, circumstances, and conditions, and the same obligation in 
that respect rests upon both. Ibid. 

17. Railroads-Pcdestria~ts-Danger-"Look and Listenn-Duty of Engi- 
neer-Duty of I'edestrinn-Avoidance of Injury-Nonsuit.-The plain- 
t i e s  intestate, a sound man, with no apparent infirmity, and an em- 
ployee of defendant railroad company, was walking along the main- 
line track going to his work, a t  the time a train provided for  the 
purpose of taking him and other employees to their work customarily 
passed. At this place there were many lateral tracks, having walk- 
ways between them for pedestrians, upon which trains were constantly 
passing. The employees' train, going in the same direction a s  plain- 
tiff's intestate, overtook and killed him as  he was walking briskly 
along on the track. A witness testified that he saw intestate's danger, 
and in view of the plaintiff and defendant's engineer ran from 20 to 
30 feet in direction of intestate, waving his hands and shouting to 
warn the intestate of his danger, but did not attract the attention of 
any one: Held, (1) it was equally incumbent upon the intestate a s  
well as the engineer to keep a sharp lookout, and the latter had the 
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RAILROADS-Continued. 
right to assume, had he seen the signals, that  the intestate would see 
and hear the warnings of the witness, and would step off the track a t  
the last moment and avoid the injury; (2) judgment of nonsuit upon 
the evidence was properly sustained. Ibid. 

Railroads-Pedestrians-Danger-"Look and Listenn-Negligence, Con- 
current.-Where a pedestrian and an engineer of a railroad company 
a re  both negligent in failing to keep a proper lookout for danger, and 
.in consequence the pedestrian is run over and killed or injured, the 
negligence of both is concurrent, and no recovery may be had in an 
action for damages against the company. Ibid. 

Railroads-Damages-Fire-Negligence.-A railroad company is not 
liable in damages for a fire originating off its right of way caused 
by a spark from its properly equipped 1ocomo;ive properly managed by 
a competent engineer. Deppe v. R. R., 523. 

Railroads-Crossiqrgs-Wurni+zgs-"Look and Listenu-Obstructed View 
-Negligence.-When there is evidence that the plaintiff was injured 
by defendant's locomotive coming without warning or signals while 
he was crossing the track ; that before crossing he had listened for the 
approach of locomotives without hearing any, and that the one causing 
the injury came unexpectedly from a direction where the view was 
obstructed by cars standing on the track, the question of defendant's 
negligence is a proper one for the jury. WoZfe u. R. R., 569. 

,!Jam;-Rule of the Prudent Man-Instructions.-The plaintiff, employed 
by defendant to warn those desiring to cross its many tracks a t  a 
public crossing of any danger which might exist, was injured by a 
passing locomotive while endeavoring to discharge his duties under 
circumstances which rendered the issue of contributory negligence a 
proper one for the jury, and i t  is held that this case is  governed by 
the "rule of the prudent man," and that the trial judge properly in- 
structed the jury that i t  was plaintiff's duty to exercise all reasonable 
vigilance by looking as  well as  listening for approaching trains as  the 
circumstances and his occupation and duty to the traveler permitted ; 
and that  if he failed to do so, it was such contributory negligence as 
barred his recovery. Ibid. 

22. Railroads - Discrimination - Rebates-Contracts-Tramroads.-From 
the uncontradicted evidence in  this case i t  appears that  plaintiff, the 
owner of a tramroad, bought lumber and timber from third parties 
to  be delivered a t  defendant's railroad under contract with the latter 
that  he be allowed 1/2 cent per 100 pounds for hauling it  over the 
tramroad to its junction with railroad: Held, there being no allega- 
tion or evidence tending to show that  the rate  charged over plaintiff's 
tramroad was excessive or that  the transaction was a mere device 
to  evade the statute against rebating, or that i t  was a discriminatior~ 
in any manner, the plaintiff's charge for the haulings was a valid one, 
which he could recover against the defendant railroad company. 
Wilcoa v. R. R., 582. 

23. Street Railways-Alighting Passengers-Ncgligence-Questions for 
Jury-Instructions.-In a n  action for damages against a street cilr 
company for negligence alleged in suddenly starting the car while 
plaintiff, a woman of 58 years, seeming to the conductor to  be "old 
and clumsy," was alighting a t  her destination, of which she had 
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RAILROADS-Continued. 
previously notified the conductor, from an ordinary summer car with 
seats running across and handholds a t  either end of the seats, the 
distance from the floor of the car to the running-board being 17 inches 
and from that  to the ground 25 inches, the ground sloping a t  the place 
somewhat over 9 inches, an instruction is proper, that if the jury 
should find, under supporting and conflicting evidence, that if the car 
was suddenly started and jerked as  the plaintiff was alighting n-ith 
one foot on the running-board and the other in the act of descending 
to the ground, whereby the plaintiff was thrown to the ground, they 
should answer the issue of negligence "Yes," but otherwise if the 
plaintiff fell on the sloping ground after learing the car. Jforarity v. 
Traction Co., 586. 

RATIFICATION. See Deeds and Conveyances ; Equity ; Highways ; Mortgage. 

REBATES. See Railroads, 26. 

RECEIVER. See Corporations ; Courts ; Usury. 

RECORD. See ,4ppeal and Error, 4, 10 ; Evidence, 63, 64. 

REFERESCE. 
1. Reference Agreed-Power of Court-Procedure.-The court cannot set 

aside the method of trial agreed upon by the parties to a consent 
reference. Rogers v. Lumbcr Co., 108. 

2. Reference Conzpulsory-EI ceptions- Power of Court.-I17hen either 
party to  a compulsory reference reserres his right to a jury trial, the 
judge can set the reference aside and submit the case to the jury upon 
proper issues. Ibid. 

3. Same-Issues.-The judge is not precluded by the issues formulated by 
the party excepting to a reference; he should submit the issues prop- 
erly raised by the pleadings. Ibid. 

4. Same-Objections and E~ceptions.-A party who does not except to a 
reference can not object that the issues were not restricted to those 
formulated by the other party. H e  can except only that the issues 
actually submitted were not such as  are  determinatire of the contro- 
versy raised by the pleadings, and did not permit him to preseut every 
phase of the controrersy. Ibid. 

5. d p p e a l  and Error  - Referee - Pir~dings - Jztdgmcnt - Evidence.-The 
findings of fact by a referee, supported by evidence and sustained by 
the trial court, are not reviewable on appeal. Brown a. R. R., 300. 

6. Refereftce-Exceptio?ts-Acquiescence.-Upon a judgment establishing 
the right of one of the contesting parties as  a tenant in common of 
lands, an exception to the order of reference of the cause to the clerk 
to take and state an account of the rents and profits, with a demand 
for a jury trial, comes too late, as by not escepting a t  the time of the 
order the party is deemed to hare acquiesced therein. Wynn v. BuZ- 
Zock, 382. 

7. Refe?-ence-E;'vidcnce-Jzcdgrner~t-~4ppeal and Error.-Exceptions to the 
findings of fact by a referee, with evidence to support them, approved 
by the trial judge, are not reviewable on appeal. Ibid. 

8. A p p e a l  an& Error-Refere~~ce-Rewrccnd-Reference-Procedure.-Upon 
appeal in this case the court so decidedly departed from the basis of 
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REFERENCE-Contiwued. 
accounting adopted by the referee that it  is directed that it  be re- 
manded to him with directions to restate the account and revise his 
findings of fact, hearing further testimony if he considers it  desirable 
to do so. Tart v. Tart, 502. 

REFORMATION. See Deeds and Conveyances. 

REGISTRATION. See Liens ; Deeds and Conveyances. 

RELEASE. See Damages ; Negligence ; Contracts. 

RELIGIOUS SOCIETIES. 
1. Associations - Churches - Powers-Agreement-Custom.-A voluntary 

association of churches has no existence or powers except those con- 
tained in its formal articles of agreement or established by custom 
acquiesced in by the parties to i t ;  and when, a s  here, i t  consists of 
an annual meeting of delegates from its constituent members, the 
churches, to further certain common interests, the organization is  
dissolved upon adjourninent into its individual elements until reas- 
sembled pursuant to the common agreement. Kerr  u. Hicks, 265. 

2. Name-School Trustees-Appointment-Regular and Called Meetings.- 
A voluntary association of churches chartered and established a 
school, naming, as  authorized, trustees for the school. The constitu- 
tion of the association provided that it  "may be altered or amended a t  
any regular meeting . . . by a two-thirds vote of the members 
present." At a regular annual meeting the church of "Blessed Hope" 
was designated as  the place for the next annual meeting. Subse- 
quently, the oficers of the association met and decided to "withdraw 
fellowship" from "Blessed Hope," rescinded the resolution to meet 

and designated a different church in another locality for that 
purpose, where a majority of the churches were represented by dele- 
gates. Delegates from the majority and minority number of the 
churches met a t  each of the respective places on the day appointed, 
and a t  each meeting trustees for the school were elected: Held, (1) 
that  the meeting a t  "Blessed Hope" was the legal one, and the trustees 
appointed by a majority vote of the delegates there present were those 
legally entitled to  administer the affairs of the school. Bimmons v. 
Allison, 118 N. C., 774, cited and distinguished. Ibid. 

3. Associations - Churches - Powers-Trustees-Appointment-Parties- 
Court's Discretion.-At a meeting regularly held by a voluntary asso- 
ciation of churches, trustees mere appointed for a school chartered by - the association. At the same time, but a t  a different place, there was 
a meeting called by the officers of the association, when and where 
other and conflicting trustees were appointed. The qdestion a t  issue 
being which set of trustees were the ones legally qualified to act, i t  
was Held, ( 3 )  that the trustees appointed a t  these meetings were the 
real parties in interest, and i t  was not error for the trial judge in his 
discretion to order them to be made parties, so that  the matter might 
be decided upon its merits (Revisal, 507) ; (2 )  no appeal lies from the 
refusal of a motion to dismiss, and an entry of appeal not perfected is  
treated as  an exception on appeal from the final judgment. Ihid. 

4. Same-Exceptions-Appeal and Error-Procedure.-The amendment 
making additional parties does not affect the decision in this case, as  
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RELIGIOUS SOCIETIES-Co?tti?zued. 
thereby the subject of the controversy was not changed, the additional 
parties being the brneficiaries for whom this action was brought, and 
proper parties ( R e ~ ~ i s a l ,  400) ; and if i t  be conceded that the solicitor 
was an unnecessary party, that is not ground for an exception. Ibid. 

REMOVAL OF CAUSES. 
1. Equity-Contracts-Specific Performance-Vendor's Lien-gales-Re- 

moval of Cnuscs.-When it  appears from the complaint in an action to 
enforce specific performance by the vendee of a contract to convey 
lands that a court of equity would decree a vendor's lien on the land 
and order i t  sold for the payment of the purchase price, if the alleged 
facts mere established, the suit partakes in substance of the nature 
of one for the foreclosure of a mortgage, and is removable to the 
county in which the land is situated. Revisal, sec. 419. Council1 v. 
Bailey, 54. 

2. Counties - taxation-Conf lictinp Demands-Injunction-Parties-~Mis- 
joinder-Removal of Causes-Discretion of Court-Procedure.-This 
action involves a controversy between two counties as  to which is 
entitled to assess taxes upon the same personal property, consisting of 
solvent credits. The sheriff of one county seized the property in  the 
hands of an administrator as  that of a deceased resident, and the 
sheriff of the other claims i t  as  that of one of its citizens to whom the 
deceased is alleged to have duly assigned it  before June 1. The ad- 
ministrator of deceased and the alleged assignee seek to enjoin the 
sheriff of both counties from selling the property for taxes, offering to 
pay into court the taxes on the larger amount assessed: Held, (1) 
the main relief is that by injunction, and the injunction should be 
continued; (2 )  the pleadings relate to one transaction, and there is 
no misjoinder of parties; (3)  the plaintiffs could elect to sue in either 
county; (4 )  the question of the remora1 of the action in effect in- 
volved the contest of the two counties over a fund and within the 
discretion of the trial judge; ( 5 )  the right of either county to the tax 
depended upon the place of residence of the true owner, a question 
of fact for the jury under conflicting evidence; (6 )  the plaintfffs 
should not be required to pay the tax and sue the respective counties 
to recover it  back; ( 7 )  the remedy by injunction is the proper one. 
Revisal, sees. 821, 2855. Sherrod v. Dawson, 525. 

RENTS AND PROFITS. See Descent and Distribution. 

RESERVATION. See Deeds and Conveyances. 

RES IPSA LOQUITUR. See Evidence. 

RESPOXDEBT SUPERIOR. See Contracts; Master and Servant. 

REVISAL. For exactness, see the appropriate headings. 
SEC. 
89. Actions in name of the sheriff may be brought against executor or 

administrator to pay taxes due by the estate. &herrod u. Dawson, 
526. 

400. Those having the beneficial interest in subject of litigation are  
proper parties. Ke+r v. Hicks, 265. 
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~ E C .  
415. IJpon the death of the insured the cause of action survives, and 

enforcible when. Kelly v. Trimont Lodge, 97. 
419. Suit partaking of nature of foreclosure of mortgage removable to 

county in which land situated. Council1 u. Bailey, 54. 
440. May recover of nonresident here for work done in this State wherein 

breach of contract occurred. McDonald IJ. JJacArthur, 122. 
483. Does not abridge the power of court to  appoint receiver to  secure 

rents and profits. Arey v. Williams, 610. 
535. Expressions of trial judge, that  he is not sure he understands plain- 

tiff's claim, not such as  prohibited. McDonald u. JIacArthur, 11. 
579. His par01 executory agreement to convey land in satisfaction of 

judgment cannot be enforced by the promisor. Brown v. Hobbs, 
544. 

638. Statutes have no retroactive effect. Davenport v. Fleming, 291. 
821. Remedy by injunction is proper to restrain enforcement by sheriffs 

of different counties of taxes claimed on same personal property. 
Sherrod u. Dawson, 525. 

847. When the court may appoint receiver of a corporation to administer 
its assets. Silk Co. u. Spinning Co., 421. 

974. 1Vot within the statute of frauds, as  a promise to answer the debt of 
another, for vendee of a vendee of timbered interests in lands to 
show the former had agreed to pay the original vendor out of 
certain profits in cutting the timber. Rogers a. Lumber Co., 108. 

976. Requires an executed and not an executory contract to convey lands 
to be in  ~vriting. Rogers ?;. Lumber Co., 108. 

1203. When the court may appoint receiver of a corporation to administer 
its assets. Silk Co. v. Xpiming Go., 421. 

1219. When the court may appoint a receiver of a corporation to admin- 
ister its assets. Silk Co. v. Spinning Co., 421. 

1222. A receiver of an insolvent corporation may set up a usurious con- 
tract in defense. Rilel~ u. Sears, 509. 

1224. When and to what extent property of insolvent corporation vests 
in receiver. TVithrell u. ilftirphy, 82. 

1249. Defendant taxed with cost of all when plaintiff recovers in one cause 
of action. Cotton LVilZs v. Hosiery Mills, 462. 

1541. I t  is duty of attorneys to take notice of the sittings of the Superior 
Court, and not of the judge to send for them except for "unusual 
reasons," which are  determined in his discretion. S. u. Denton, 
641. 

1556. Rules 9 and 10. Illegitimates must have the same right of inheri- 
tance among themselves as  legitimates; no half blood between 
them, and they inherit through their mother. Ashe a. Mfg. Go., 
241. 

1594. Regulation of methods by which laws of another State proved here. 
Miller IJ. R. R., 441. 

1748. Interest necessary to maintain action to vacate grant of oyster bed. 
Jovzes 9. Riggs, 281. 
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SEC. 

1750. Interest necessary to maintain action to vacate grant to oyster bed. 
Jones v. Riygs, 281. 

1822 ( 2 ) .  Certiorari in habeas corpus denied tvhen from final judgment of 
competent jurisdiction. 11% r e  Holley, 163. 

1827. Certiorari in habeas corpus denied when from final judgment of 
competent jurisdiction. I n  r e  Holley, 163. 

1848 ( 2 ) .  Certiorari in habeas corpus denied when from final judgment of 
competent jurisdiction. In, r e  Holley, 163. 

1854. No appeal in habeas c o q u s  proceedings where custody of children 
not involved. I n  re  Holley, 163. 

1951. Usurious interest paid may be set up and recovered by way of coun- 
terclaim. Riley u. sears, 509. 

2016. Not repealed by section '2107, and husband can acquire no lien on 
wife's land for labor done, etc. Kearney a. Vann, 311. 

2094. A husband can acquire no lien for work done on wife's land. Kear- 
m y  u. Vann, 311. 

2107. This does not repeal section 2016, and husband has no lien on wife's 
land for work done, etc. Kearney v. Vann, 311. 

2646. Applies to logging or tramroads. Robcrson v. Lumber Co., 328. 
2773. As to what continuances the clerk is entitled to  his fee. Luther u. 

R. R., 103. 
2856. Remedy by injunction is proper to  restrain enforcement by sheriffs 

of different counties of taxes claimed on same personal property. 
Eherrod v. Dawson, 526. 

2986. Fire chief may issue permit to build, etc. 8. 11. Eubanks, 628. 
3010. Fire chief may issue permit to  build, etc. 8. 9. Eubanks, 628. 
3292. Except as modified by sections 3500, 3806, petty larceny is within 

jurisdiction of Superior Court. I n  re  Holley, 163. 
3293. Except as  modified by sections 3600, 3506, petty larceny is within 

jurisdiction of Superior Court. I n  r e  Holley, 163. 
33.54. Supporting e~idence of prosecutrix in indictment for seduction. AS'. 

u. &falonee, 400. 
3431. Necessary to show fraudulent intent to convict under this section. 

S. v. Griffin, 611. 
3500. Value of goods stolen alleged in indictment not conclusive of juris- 

diction in  instances of aggravation. I n  r e  Zlolley, 163. 
3506. Value of goods stolen alleged in indictment not conclusive of juris- 

diction in  instances of aggravation. I n  re  Holley, 163. 
3534. A club ordering beer from beyond the State a t  request of its mem- 

bers, the title to the beer does not vcst in  the club, when. 8. v. 
The Colonia7 Club, 177. 

3569. To recover punitive damages for  obstructing navigable streams, it  
is necessary to show malice, fraud, etc. Warren u. Lumber Go., 
34. 

3814. Indictment sufficient for penalty for failure to show ingredients of 
cotton-seed meal used by one for fertilizer, and validity of statutes 
permitting qui tam actions. 8. v. Oil Go., 635. 
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SEC. 

3822. Indictment sufficient for penalty for failure to show ingredients of 
cotton-seed meal sold for  the use of fertilizer, and ralidity of 
statutes permitting qui tarn actions. S. v. Oil Co., 625. 

3956. Indictment sufficient for penalty for failure to show ingredients of 
cotton-seed meal sold for the use of fertilizer, and validity of 
statutes permitting qui tam actions. S. v. Oil Co., 625. 

3956. The Legislature has the power to impose penalty prescribed by this 
section, and being to prerent impositiou in sale of fertilizers, and 
of a public character, need not to be specially pleaded when there 
is allegation and proof of violation of section 3957, relating to 
cotton-seed meal. Carson u. Burztivtg, 530. 

RIGHT OF WAY. See Railroads. 

RULE Ii\' SHELLY'S CASE. See Estates. 

RULE O F  GONVENIEKCE. See Title. 

RULE OF THE PRUDENT MAN. See Bankruptcy; Negligence. 

SAFE APPLIANCES. See Master and Servant. 

SAFE PLACE TO WORK. See Master and Servant. 

SALES. See Liens ; Mortgage ; Penalty Statutes ; Spirituous Liquors. 

SCHOOLS AND SCHOOL DISTRICTS. 

1. Schools-Races-Discriw~inutiorz-Cofzstitutional Law-Provisions Yan- 
datorf/.-The constitutional provisions for a uniform system of public 
schools, and that the children of the v7hite and colored races shall be 
taught in separate schools without "discrimination in favor of or t o  
the prejudice of either race," are  mandatory, and may be disregarded 
neither by legislatures nor officials charged with the duty of aclminis- 
tering a given law. Constitution of N. C., Art. XIV, sec. 2. Ronitx u. 
School Trustees, 375. 

2. Same.-An act of the Legislature designating a certain boundary "as a 
school district for the white race," requiring by construction that the 
funds to be raised under its provisions shall exclusirelq apply to the 
white schools within its boundary and the additional facilities afforded 
shall only be enjoyed by the white children attmding the schools, is 
unconstitutional. Constitution of N. C., Art. XIV, see. 2. Ibid. 

3. Legislative Acts-Courts-Interpretation-Constitutional Law.-Courts 
will not adjudge an act of the Legislature invalid unless its violation 
of the Constitution is, in their judgment, clear, complete, and unmis- 
takable. I b i d .  

4. Enme.-Between t ~ o  permissible interpretations of a statute with refer- 
ence to  the Constitution, the one should always be adopted which 
upholds the law. Ihid.  

5. Same - Schools - Taxation - Bond Isszbes - Races-Discvimi~atio~z.- 
When a legislative enactment clearly indicates that its controlling 
purpose and, in several places, i ts expressed intent is to establish a 
special taxing district for the purpose, by an increase of taxation 

,and an issue of bonds, of affording additional school facilities within 
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SCHOOLS AND SCHOOL DISTRICTS-Continued. 
the prescribed district, the beneficent purpose of the act will not be 
frustrated because, in one of the sections, i t  is designated as  a "school 
district for the white race." Ibid. 

6. Name-Application of Funds.--Chapter 210, Laws 1909, entitled an act 
to incorporate a certain school district and allow i t  to vote on a 
special tax for schools and to issue bonds, in the body of t h e  act 
clearly defined the boundaries of the district, p ro~~ided  for taking a 
vote upon the questions of special taxation and the issuance of the 
bonds and for  the application of the moneys derived to the building 
and equipping of suitable buildings, and "for such other purposes a s  
the trustees may order" ; also, that the amounts coming from the 
special tax shall be paid by the proper officers to the board of trustees, 
to be by them used "for the benefit of the public schools of the dis- 
trict." The questions of taxation and bonds were duly acted on and 
approved by the people of the district : Held, (1)  a designation in one 
of the sections of the act that the district was "for the white race" 
should be disregarded, and the constitutionality of the act upheld; 
(2 )  upon the facts in this case there is nothing to show that  the pro- 
ceeds of the bond issue, or the portion involved, may not be applied as 
directed by the act. Lowerg u. School Committee, 140 K. C., 33, and 
Smith u. School Trustees, 141 N. C., 143, cited and approved. Ibid. 

SEAL. See Corporations. 

SEDUCTION. See Marriage and Divorce. 

SELF-DEFENSE. See Manslaughter. 

SENTENCE. See Interpretation of Statutes ; Constitutional Law. 

SEPARATE ESTATES. See Husband and Wife. 

SEWERAGE. See Lessor and Lessee. 

SHADE TREES. See Cities and Towns. 

SPECIAL VERDICT. See Spirituous Liquors. 

SPECIFIC PERFORMANCE. See Contracts ; Deeds and Conreyances. 

SPIRITUOUS LIQUORS. 
1. Spirituous Liquors-Penalty Statutes-Construction.-The statute pro- 

hibiting the sale of spirituous, etc., liquors is a penal one, strictly to  
be construed, and the meaning of the words employed of "precise legal 
import, both a t  law and in equity," will not be extended to include an 
unexpressed but presumed intention of the Legislature. S. u. Colonial . 
Club, 177. 

2. Same-"Sale"-Intent.-The words "sale" or "sell," used in the general 
prohibition law, have a well known legal signification, and in the 
absence of anything to the contrary appearing in the statute, that  
signification is  assumed to be the one intended. Ibid. 

3. Same-Consideration.-In order to constitute. a sale within the meaning 
of the general prohibition law, there must be a transfer upon a valuable 
consideration of the absolute or general property in the spirituous 
liquor alleged to have been sold contrary to law. Ibid. 
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SPIRITUOUS LIQUORS-Continued. 
4. Same-Interpretation of Statutes-Gratuitous BaiZee-Commingling of 

Goods-Principal and Agent-Special Verdict-Intent.-Upon the trial 
of the defendant club for the sale of spirituous liquor contrary to the 
general prohibition law, i t  appears by special verdict that, under a n  
existing arrangement for all members, one of its members made an 
order for beer in bottles on a dealer beyond the State, directing that i t  
be shipped to him in care of the defendant, handing the steward of the 
club the amount of the order in money, and which the club remitted 
the dealer by its check on its bank account. The beer was received 
by the manager of the club and commingled with the bottled beer of 
other members, and furnished to the member according to a general 
system of checking used by the club, until the number of bottles or- 
dered was gone. The club did not solicit these orders: Held, (1) 
under this arrangement the title to the beer did not vest in the club; 
( 2 )  ordering the beer from beyond the State was not an illegal act, the 
club acting as the agent of the member and the title to the beer did 
not vest in the club (Revisal, see. 3534) ; (3 )  the club rendering the 
service without compensation, was a gratuitous bailee, having only a 
qualified interest, and the fact that  the bottles of beer of one member 
were commingled with those of the others kept by the club as  such, 
did not render the transaction a sale; (4) the facts in this case did 
not constitute the club the agent of the vendor in another State; (5 )  
as the special verdict did not find the intent, its existence may not be 
presumed by the court. Ibid. 

5. Spirituous Liquors - Sale - Evidence-Declarations-Competency-Ea 
Parte.-Upon a trial for unlawfully selling whiskey, there was evi- 
dence tending to show a conversation overheard a t  the time of the 
alleged sale by the witness, a policeman, between the defendant and 
one S., whom the witness had employed to buy the whiskey with a 
dollar marked for identification: Held, competent as  tending to 
prove the guilt of the accused by his own declarations; but that  it 
was incompetent for the defendant to show later declarations of 
S. as  to what occurred during the conversation testified to, in corrob- 
oration of defendant's testimony that he gave S. the whiskey for  his 
sick wife and only changed the dollar for him. 8 .  v. Hopkins, 622. 

6. Spirituous Liquors-Procuring Sale-Public Officers-Euidence-"Con- 
nivance."-In this case, the methods employed by the policeman to 
obtain conviction of the defendant for  unlawfully selling the whiskey, 
Held, not to  affect the judgment. 8. v. Smith, 152 N. C., 798, cited 
and approved. Ibid. 

7. Npirituous Liquors-Ufilawful Sale-Abettors-Euidence-Instructions. 
Upon trial for violating the general prohibition law in the sale of 
whiskey, a charge upon supporting evidence was held correct in sub- 
stance as  follows: That if the jury should be satisfied from the evi- 
dence that  H. owned the whiskey and brought i t  in a basket to defend- 
ant's home for the purpose of selling it  there, and sold a pint to one 
D. in  defendant's presence and with his knowledge, the defendant 
would be guilty of aiding and abetting the sale; and that as  in  misde- 
meanors all aiders and abettors a re  principals, the defendant would 
be guilty as  a principal in  the unlawful sale. 8 .  v, Denton, 642. 

8. Spirituous Liquors-UnlawfuZ S a l e o n e  Act--4bettors-Evidence Nuffi- 
cient.-One is guilty of a n  unlawful sale of spirituous liquor as a 
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SPIRITUOUS LIQUORS-Continued. 
principal when he allows the use of his home for the latter to  more 
secretly effect the sale there; and evidence tending to show that  this 
was done and the price paid while a t  defendant's home in a room 
wherein he was lying on a lounge, though without evidence of his 
receiving a part of the price paid, is sufficient for his conviction a s  a 
principal in  aiding and abetting the unlawful act. Ibid. 

STATE GRANTS. See Evidence. 

STATE'S LANDS. 
Parties-Interest-Oyster Beds-Vacate Grants-Attorney General--4u- 

thorixation.-One who has no interest in the lands, other than that  of 
a citizen of the State, can not maintain an action to vacate a grant to  
a n  oyster bed (Revisal, 1748,1750), and under such circumstances the 
Attorney-General is the only one who may maintain the action, it 
being his duty alone to look out for  the interests of the State in  such 
matters; and his authorization to another to bring the action is in- 
sufficient. Cases of quo warranto distinguished. Jones v. Riggs, 281. 

STATUTE OF FRAUDS. See Contracts. 

STATUTE OF LIMITATIONS. See Limitation of Actions. 

STATUTES. See Interpretation of Statutes; Penalty Statutes. 

STREET RAILWAYS. See Railroads. 

STREETS. See Highways ; Cities and Towns ; Injunction. 

SUPREME COURT. See Courts ; Habeas Corpus. 

TAGS. See Penalty Statutes. 

TAXATION. See Executors and Administrators ; Injunction. 

TAXES, EQUATION OF. See Constitutional Law. 

TAXPAYERS. See Highways. 

TELEGRAPHS. 
1. Telegraphs-Office Hours-Waiver.-A telegraph company waives its 

rules as  to  reasonable office hours by accepting a message for trans- 
mission after its office is closed for  the night ; and when i t  appears in 
a suit for  damages for delayed delivery of a telegram that i t  was ac- 
cepted for delivery "if there was nothing the matter a t  the other end 
of the line," and was sent and received by i ts  agent a t  the point of 
destination, the provision as  to reasonable office hours is waived there, 
also. Carswell v. Telegraph Co., 112. 

2. Same-Delayed Delivery-Service Messngc-Notice to Sender-NegZi- 
gence.-When a telegram is received after office hours by a telegraph 
company upon condition that  it will be delivered a t  destination "if 
there was nothing the matter a t  the other end of the line," and the 
defense of the company, in  an action for damages for delayed delivery, 
is that  delivery could not have been promptly made because i t  was 
received a t  destination after office hours and there was no one by 
whom to send the message to addressee, the burden is upon the 
defendant and it is its duty to show that  i t  had notified the sender of 
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TELEGRAPHS-Continued. 
the fact ;  and evidence is insufficient which merely tends to show that 
a service message was sent back, but not delivered to the sender. Ibid. 

3. Telegraphs -Negligence - Physician-Mental Bnyt~ish-Notice-Dam- 
ages.--A telegram seut to a physician reading, "Come a t  once. My wife 
very sick," is sufficient to notify a telegraph company that mental 
anguish will result to the husband from a negligent delay in its deliv- 
e ry ;  and the husband may recover damages for  the delay, caused 
by the defendant's negligence, in not sooner having the doctor in 
attendance upon his sick wife. Ibid. 

TENANTS I N  COMMON. See Husband and Wife. 

TENDER. See Debt ; Deeds and Conveyances; Sales. 

TITLE. See Deeds and Conveyances, 10 ; Equity, 14 ; Estoppel, 2, 4 ; Evidence, 
5 ;  Mortgage, 5, 6, 7 ;  Trespass, 1. 

1. La?zds-Title-Equitable EstoppeGDivisional Lines.-A party claiming 
title to lands only by reason of an equitable estoppel of the other party 
to the action, arising from his alleged acts and conduct respecting a 
line between adjoining lands, must show that the acts and conduct 
relied on have misled and caused him loss or damage. Boddie v. 
Bond, 359. 

2. Same.-A party seeking in his action to estop another by his acts and 
conduct from claiming certain lands must show that  he has been mis- 
led and prejudiced in some way by the same; otherwise, the acts and 
conduct relied on would not appear to cause him loss or damage. Ibid. 

3. Lands-Title-PlnintiflDs Legitimacu-Defendnlet's Title.-In an action 
for possession of lands, wherein the plaintiff's title depended solely 
upon the question of her legitimacy, a finding by the jury as to de- 
fendant's title is not material, as plaintiff must depend upon the 
strength of her own title. Rollins 2'. Wicker, 559. 

4 Lands - Title - Legitimucg-Declaratio??s-Court Records-Secowlan~ 
Evideme.-The plaintiff sued for possession of lands, and her title 
thereto depeuded solely upon her legitimacy. I t  was proper to exclude 
the evidence of a witness, who was a juror in a former action wherein 
the defendaut mas not a party, which was offered for the purpose of 
showing that  therein the jury found the question of legitimacy in 
plaintiff's favor, there being no evidence, among other reasons, th&t 
the court record had been lost or destroyed. Ihid. 

5. ,Same.-Only duly exemplified and authenticated copies of the records in 
judicial proceedings are  competent to prove their contents, and parol 
evidence of their contents is secondary and inadmissible evidence 
unless the original record is lost or destroyed or cannot be produced. 
Ihid. 

TORT FEASORS, JOINT. See Negligence. 

TORTS. See Contracts ; Master and Servant. 

TRESPASS. See Homestead, 4. 
1. Trespc~ss-Possessio+Superior Title.--Though trespass is a personal 

and possessory action, the law adjudges the possession to be in him 
who has the superior title, when neither party has the actual posses- 
sion a t  the time of the alleged unlawful entry. Waters v. Lumber Go., 
232. 
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2. Trespass-Galls-Description-Pu?~~t~cntio?z-Established Lims-Inter- 
pretation of Deeds.-In an action of trespass on lands, the question of 
defendant's unlawful entry depended, under the construction of the 
calls in a grant under which he claims title, upon the question whether 
the second call was controlled by a call to the "Morris Line" accord- 
ing to the following description: "Beginning a t  a pine on W. Creek or 
Gum Swamp a t  L.'s corner (this point being admitted), running thence 
south 41% degrees west 12 3-5 chains ; thence south 20% degrees west 
18% chains, along Morris's line south 16% chains," etc. The plaintiff 
contends that  the second call should be run with the Morris line, 
making a difference of 92 degrees in the two courses: Meld, (1) the 
first call not mentioning the "Morris line," makes it probable, a t  least, 
that  it was not to reach that line; (2 )  it  was not intended that  the 
second call should be "along the Norris line," as  the words quoted are 
separated by a comma from those of the second call; and qualify the 
third call for  course and distance, there also being evidence that  the 
description fits a location of the "Morris line" under the third call; 
therefore, (3 )  the rule that, under certain conditions, a call for an 
established line of an adjoining tract of land will control a conflicting 
call for course and distance has no application. Ibid. 

TRESPASSER. See Railroads. 

TRIALS. See Constitutional Law. 

TRUST FUNDS. See Corporations, 8. 

TRUSTS AND TRUSTEES. See Bankruptcy ; Deeds and Conveyances ; Home- 
stead ; Religious Societies. 

Trusts and Trustees-Parol Trusts-Hv'uidence-I?zstl-uctio.ns-Q.1Ls 
for  Jury.-Where competent evidence is introduced to establish a 
par01 trust, it is  the duty of the judge to submit it to  the jury, and i t  
is for them to say whether it  is "clear, strong, cogent, and convinc- 
ing." Taylor v. Wahab, 219. 

USER. See Descent and Distribution. 

USURP: 
1. Usury - Pleadings - Aaswer - Pnrties -Legal Representatives.-It is 

usury when unlawful interest has been knowingly taken, reserved, 
or stipulated for on a loan of money, directly or indirectly; and one 
knowingly acting in violation of our usury law by taking, receiving, 
reserving, or charging a greater rate of interest than 6 per cent per 
annum, either before or after the interest may accrue, "shall forfeit 
the entire interest, and when a greater rate has been paid, double the 
amount may be recovered by the party paying the same, or his legal 
representatives," and such may be reco~erecl by way of counterclaim 
set up in the answer. Revisal, see. 1951. Riley u. Sears, 509. 

2. Usury-Contracts-Notes-Illegal Consideration.-When a debtor has 
paid his creditor the amount of a loan lawfully chargeable against 
him, and in addition thereto has given his notes for the balance of his 
obligation arising from an usurious amount of interest, agreed upon 
in making the loan, the creditor can not recover on the notes in a suit 
brought for  their collection. Ibid. 
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3. Same.-When i t  appears by a written contract entered into between the 
parties that the debtor had borrowed an amount of money which he 
had obligated himself to repay a t  a certain rate per thousand feet of 
lumber to be cut from timber to  be purchased by the money loaned, 
the payments not to be less than a certain monthly sum of money, 
which plan included the payment of an additional amount of money 
to that borrowed and the lawful rate of interest thereon; and i t  fur- 
ther appears that  the debtor had repaid the amount actually borrowed, 
with more than the lawful interest, and had given his notes for the 
balance: H e l d ,  the notes being given for an additional amount to 
to that of the money actually loaned, and legal interest, are  based 
entirely on an usurious consideration, and no recovery thereon can 
be had. ' Ib id .  

4. Usurv-Contracts-Partnership-Test.--When money is  loaned to pur- 
chase standing timber and to be repaid a t  a certain rate per thousand 
feet when the timber i S  sawed, not less than a fixed sum per month, 
there is no partnership arrangement between the borrower and the 
lender, so as  to  take the matter from the operation or purview of the 
law against usury. Ib id .  

5. Same.-The obligation to repay a loan of money borrowed to undertake 
an enterprise which is not made dependent on the risks to be incurred 
or upon whether the venture or enterprise succeeds or fails, with a 
stipulation in the contract for jts repayment in any event a t  a rate of 
interest exceeding that  allowed by law, is usurious, and not a partner- 
ship contract. Ib id .  

7. Usurv-Contracts-Fraudl~lent Intent-Proof.-When the lender of 
money intentionally charges the borrower a greater rate of interest 
than the law allows, and his purpose stands clearly revealed on the 
face of the instrument, a corrupt intent to violate the usury law on 
the part of the lender is shown. Ib id .  

8. Usurg - (!ontmcts-Estates-Loss-Parties-Privies-Receivers.- The 
plea of usury is open to the parties and their privies, and may be 
made when by the transaction the debtor's estate is wrongfully de- 
pleted, and ordinarily by one having the legal right to protect the 
estate, as, in this case, a receiver of an insolvent corporation against 
which a usurious contract is sought to be enforced. Revisal, sec. 
1222. Ibid.  

9. Usz~rg-Contracts--Fo~feiture-Penalty-Plcadi~~gs-~4me?zdnze?rts.- In  
an action brought to recover money alleged to be due on a contract 
entered into between the parties, wherein the plea of usury is set up 
in the answer and a recovery is sought under our statute of double 
the amount of the interest paid, the recovery sought is in the nature 
of a penalty; and when the facts are  known or readily obtainable the 
law requires a definite statement in  the pleadings as  to the time and 
amount, before allegations in such action are  held to be sufficient, and 
such statement not having been made, on the facts in  this case, no 
amendment to the pleadings should be allowed. Ib id .  

VENDOR AND VENDEE. See Sales ; Contracts. 

VERDICT. See Appeal and Error. 

VERDICT, SPECIAL. See Spirituous Liquors. 
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WAGERING POLICY. See Insurance. 

WAIVER. See Insurance. 
1. PracticeJurisdictioniDemurrer-Pleadi~%gs-Waiuer.-A plea to the 

jurisdiction of the court over the parties and subject-matter of an 
action, or that the complaint does not state a cause of action, is not 
waived by filing an answer, as such may be made a t  any time, even in 
the Supreme Court, ore tenus. McDonald u. Macdrthur, 122. 

2. Trials-Right of Accused-Absence-Wa.iuer.-In felonies less than 
capital and in misdemeanors the defendant has the right to be present 
a t  the trial; but this right may be voluntarily .waived by him, the 
limitation being that in the case of felonies this waiver may not be 
made by his counsel unless he expressly authorizes them so to do. 
N. v. Cherry, 624. 

3. flame.-When the defendant is tried for a felony less than a capital one, 
and voluntarily absents himself, and especially when he has fled the 
court, his conduct may be construed as a waiver, wherein his presence . 
is not essential to a Valid trial and conviction. Ibid. 

WARNING. See Negligence ; Railroads. 

WARRANTY. See Deeds and Conveyances. 

WATERS AND WATER COURSES. 
1. Nmigable Ntreams-Obstruction-Dnma.ges-Pun4tiue Damages-Eui- 

de?zce.-In an action wherein actual damages were claimed, with 
punitive damages, for damming a navigable stream, macle a misde- 
meanor by Revisal, 3559. there was evidence sufficient tending to show. 
and under correct instructions from the court the jury found, that the 
stream in question was navigable : Held, to recover punitive damages, 
i t  was insufficient to show merely that the stream was obstructed to 
plaintiff's damage, it being necessary to prove, in such cases, malice, 
fraud, wanton or willful disregard of the plaintiff's rights, or other 
circumstances of recklessness or aggravation. Warren u. Lumber Go., 
34. 

2. Navigable Ntreams-Obstruction-Euidence-Burden of Proof.-To 
maintain an indictment for obstructing a canal, it  must be shown that 
the canal was a navigable stream. N. u. Cedar Works, 649. 

WASTE. See Injunction. 

WIDOW. See Executors and Administrators. 

WILLS. 
1. Deeds and Conveyances-Parent and Child--Parol Trust-Wills-Paper- 

writing-Evidence.-A husband purchased certain lands and had the 
deed made to his wife, who thereafter by a proper deed, with her hus- 
band, conveyed the land to their son in fee simple. The plaintiff, their 
daughter, sought to impress the lands with a parol trust in her favor: 
Held, the will of her deceased father and a paper-writing executed 
by him, purporting to show that the title to the land was put in the 
son only for the purpose of an equitable division, were incompetent 
evidence; and therefore it was irrelevant to prove that such papers 
had been executed and destroyed in pursuance of a conspiracy 
to defraud plaintiff of her rights. Ricks v. Wilson, 282. 
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WILLS-Continued. 
2. Wills-Lost or Destroyed-Probate-Co.ntinues in  Force.-A will lost or 

destroyed before probate remains and continues in force as a will, the 
difference being the degree of proof required to establish it. Ibid. 

3. Wills-Probate-Limitation of Actions.-The statute of limitations does 
not apply to the mere taking of a probate. Ibid. 

4. Wills-Interpretation-Devisee and Children-Tenants in  Common.-- 
Under a devise of certain lands to  testator's grandson, "to him and 
his children born in lawful wedlock,'' the grandson and his children 
living a t  the time of the testator's death acquire the fee to  the lands 
as  tenants in  common in equal portions. Lewis v. Stancil, 326. 

5.  Wills-Devises-Conditions-Age-S~~rvivors-Limitations-Fee Simple. 
A devise of land was to the daughters of the testator, to be divided 
off and set apart to each upon her attaining 21 years of age, with a 

, proviso "that if any one or more of my daughters die before reaching 
that  age without heir or heirs, such share or shares to be divided 
among my surviving daughters." A codicil to the will provided: 
"Should any one or more of my daughters die without bearing child 
or children, the portion of property left by her shall go to her surviv- 
ing sisters": Held, the only restriction upon a daughter to make a 
valid fee-simple conveyance of her land devised was that she must 
have attained the age of 21. Griffin v. Lane, 372. 

6. Wills-Devises-Limitations-Conditions-Surviving Children-Deeds 
and Conveyances-Title-Defeasance.-Under a devise of a life es- 
tate in lands, with limitation over to  L., and to "the child or children 
of her body," with proviso if L. "dies without leaving any children, 
then, and in no other case, to my lawful heirs," the fee simple vests in  
I,., defeasible upon her dying without leaving a child, and L. can not 
execute a good deed in fee simple. Elkins v. Beigle, 374. 

7. Wills-Devise-Trusts and Trustees-Intefat-Life Estate-Remainder 
-Intestacy-Presumptions-Rule in  Shelly's Case.-A devise of lands 
in  special trust that  J., a grandson, be allowed the "use and enjoy- 
ment" thereof during his life, and in case he should die before attain- 
ing the age of 21 years without having living children, "then to the use 
and enjoyment of my living children and their heirs" : Held, (1)  a de- 
vise of the fee simple will not be presumed, Revisal, 3188 ; (2)  J. would 
take a life estate, with remainder to  his living children, if any, and 
otherwise the title would then revert to the estate of the testator; 
(3) the presumption is in favor of testacy, requiring no express de- 
vise to  the living children of J.; (4)  the rule in Shelly's ease has no 
application. Cox v. Jernigan, 584. 

WITNESSES. 
W i t n e s s e s - Q u e s t i o n s - I n w i m i n a t i u e y  voluntarily answer- 

ing a question on cross-examination after objection thereto by his at- 
torney, a defendant waives his constitutional privilege not to  answer 
questions tending to incriminate himself, botli as  to  other and distinct 
crimes and those used to prove the offense with which he stands 
charged. X. v. Simonds, 197. 

WORDS AND PHRASES. See Habeas Corpus. 
t' 


