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CASES 

ARGUED AND DETERMINED 

IN THE 

SUPREME C O U R T  
O F  

NORTH CAROLINA 

FALL TERM, 191 1 

GEORGE L. SWINDELL ET AL. Y. S. V. SMAW. 

(Filed 13 September, 1911.) 

Wills-C'o11struetion-111te11t-Life Estate-Specific Devises. 
A. devised to the husband, S., "all my possessions, land, stock, farming 

implements, household and kitchen furniture, him all I have, his lifetime 
(if I leave no heirs) ; he must pay all my debts, if any, . . ." with 
"request of him if I leave no heirs. I would like for him to give all to E. 
and M., M. my organ and watch and chain after his death": Held, 
though the devise is inartificially drawn, the word "heirs" meant children; 
and the husband took the devised property for life, with limitation to 
the children, if any, a t  the time of her death; if no children, then over to 
E. and M., with special provision that M. should have the organ and watch 
and chain. 

APPEAL by defendant from 0. H. Allen, J., at May Term, 1911, of 
BEAU~~ORT. 

The facts are sufficiently stated in the opinion of the Court by M K  
Chief Justice Clark. 

Nicholson & Daniel for plaidiff. 
Ward & Grimes for defendant. 

CLARK, C. J. Mollie S. Snlaw died, leaving as he~r last will and tes- 
tament the following paper-writing : 

"1, Mollie S. Smaw, while in good health and right mind, give unto 
my husband, Samuel V. Srnaw, all my possessions, land, storel, farming 
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implements, household and kitchen furniture, him all I have, his 
( 2 ) lifetime (if I lelave know heirs) ; he must pay :ill my debts, if any. 

I leave him executor to my will. 
"T will make a request of him, if I leave know heirs: I would like 

for him to give all to Earnest and Myrtle Swindell; Mgrtlc S. nzy orgall 
and watch and chain after his death. 

"This is my only and last will. As have settled all my father's debts 
and payed all the heirs, I feel as I can do as I choose with what 
iittle 1 have. 

"Signed this day, 21 June, 1899. 
"(1)uly witnessed.) MOLLIR 8. SM ~w [ s x n ~ l . "  

This action is brought by certain of the hcirs at law of the deceased 
against her husband, who is in possession of the property, to removc 
:I cloud upon title, u~lder Rev., 1589, alleging that he is claiming the same 
in fee sin~ple, whereas the alleged will is void for uncertainty and the 
defendant is entitled only to a life estate as tenant by the curtesy, or, at 
most, under the will he has a life mlatc only. Snch action can now be 
brought, though the plaintiff is not in possession. Drnniels 21. Fowler, 
120 N.  C., 14; iCfc7ii~un u. Shaw, 125 N. C., 492. 

The will is vclry inartificially drawn, but we do not think i t  is so un- 
meaning as to be void. The devise to the husband is as specifically for 
'%is lifetime," and there is nothing in ihc will to extend i t  beyond that 
time. The request that if she should leave no heirs she wishes him to 
give all to Erncst and Myrtle Swindell does not show that she intended 
for him to have more than a life estate, but the contrary. I t  is badly 
expressed, but the meaning is that t h q  are to have all her property after 
her husband's death if shc should die leaving no hcirs. By the word 
('1 ielrs" . she evidently meant "childre~r," which is not an unusual use of 
thc, word among those who do not know its technical meaning i11 the law. 
The testatrix intended by this will, as we understald it, that the property 
should go to her husband for life, then to her children, should she leave 
any a t  her death, and, if none, then over to Erncst and Myrtle Swindell, 
with a special provision that Myrtle should have hcr organ and watch 

and chain. 

( 3 ) In IIavser 11. C ~ u f t ,  134 N.  C., 319, as to an item in a will very 
similar lo this, where there was a devise of property to A. for 

life, and should A. die without leaving children, t h m  over to the tes- 
tiltor's heirs, the Court held that A. held a life estatc, with a remainder 
to the children. This has been cited and approvcd in Wilkinson v. Boyd, 
136 N. C., 47; And~rson  0. Willcins, 142 N .  @., 161; COT v. Jevnigan, 
154 N. C., 584. 
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Ernes t  and  Myr t le  Swirrdell should have beet I u~a-dc parties to this 
procee'ding. B u t  as the  decision i s  i n  their  favor, we do not  hold t h e  
case up till  they a r e  made  parties. W h e n  the  case goes back f o r  final 

judgment  below, upon  t h e  facts  agrced, it will be  well to  have theru 
made  parties, also a n y  other  heirs a n d  next of k in  of the testatrix, if 
any, who a r e  not  already part ies  to  this  action. 

Reversed. ' 

Ci ied:  I h l l o c k  1. .  Oil Po., 165 N. C., 68; Alhr.igkt 7). Albrighf, 
172 N. C., 353. 

H. V. SUTTON v. HANNAH LYONS srr N.. 

(Filed 13 September, 1911.) 

I. Negligence-Defective Nachinery-Sawmill-Ownership-Evidence. 
For the purposes of plaintiff's action for damages alleged to have been 

received a t  the defendant's sawmill while a t  work as a n  employee, evi- 
dence which tends to show that the mill was attached to defendant's land 
as  a part of the realty, or, if unattached thereto, that it  was easily moved, 
remained on the land for a year unused, and defendant had ordered 
the plaintiff not to go on the premises, is evidence of ownership. 

2. Evidence-Personal Propeuty-Possession-Title. 
The possession of personal property is evidence of ownership. 

3. Sam-Operation. 
The plaintiff sued for damages alleged to have been received while 

working for defendant a t  his sawmill. Defendant denied the ownership 
of the mill or that he operated i t :  Held, evidence that defendant was 
the owner of the mill on her land, which was sawing her timber, was 
some evidence that  the defendant was operating it. 

4. Principal and Agent-Tax List-1)eelarations-Evidence. 
An abstract of taxes made by one purporting to be an agent is incom- 

petent as  against the principal in  the absence of other evidence of agency, 
i t  being necessary that an agency be proved nliunde the declarations of 
the agent. 

5. Principal end Agm-Evidence Alinnde. 
Agency may be proved by the testimony of the agent. 

T h i s  is .an action t o  recover damages f o r  persorial injury.  The, plairr- 
tiff alleges t h a t  ho was in jured  by  the  negligence of the defendant  or1 7 
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August, 1906, whilc working at  her mill, and that the negligence con- 
sisted in a defect in the machinery. The defendant denies negligence, 
and also denies that she was the owner of the mill or that she oper- 
ated it. 

The dcfendant admits in her answer that the mill is located on her 
land, and that i t  was engaged in  sawing some of the timber on the land, 
hut says that i t  has not been in operation for twclvcr months. The de- 
fendant further allcges that the plaintiff was a trespasser in going upon 
said premises, arid that he was there contrary to the express orders and 
directions of the defendant. 

I t  was in  evidence that W. J. Tate managed the mill, and for the pur- 
pose of showing that he1 was agent of the defendant Lyon, the plaintiff 
offered in  evidence the tax list of the plaintiff for 1906, signed "W. J. 
Tate, agent," which was excluded, and the plaintiff excepted. 

There was some evidence of negligence, and that this was the canse 
of the plaintiff's injury, but his TTonor, being of opinion that there was 
no evidence that the defendant Lyon was the owner of the mill and 
operated it, entered a judgment of nonsuit, on motion of the defendant, 
and the plaintiff excepted and appealed. 

W .  M.  Bond and W a r d  & Crimps for plaintiff. 
J .  C. R. E'hrifighaus and E. F. Aydlet i  for defendant. 

( 5 ) ALT,EN, J., after stating the case : I n  our opinion, there was 
evidence fit to be submitted to the jury. I t  is not conclusive in  

its nature, and may be weakened or strengthmcd, when all the facts 
are developed. 

The admission that she is the owner of the land on which the, mill 
is located is some evidence that she is the owner of the mill. I f  affixed 
to the soil i t  would be a part of the land, nothing else appearing, and 
i f  not, and i t  was personalty, the fact that i t  is on her land is evidence 
of possession, and evidence of the possession of personalty is evidence 
of title, in the abselnce of other proof. There is also evidence that the 
defendant was exercising dominion over the property, as she says she 
had given direction for the plaintiff to stay off the premises. 

The circumstances that the mill "is situated" on the land, and "has not 
been in operation during the past twelve months," is entitled to some 
weight, as ordinarily valuable property, not in use, is not left so long on 
the land of another. 

I f  there is evidence that the dcfendant is the owner of the mill on her 
land, and sawing her timber, this could be considered by the jury on the 
question of the operation of the mill. 

"Where the plaintiff has suffered an  injury from the negligerit manage- 
ment of a vehicle, such as a boat, car or carriage, i t  is sufficient prima 

4 
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facie evidence that the negligence was imputable to the defendant to show 
that he was the owner of the thing, without proving affirmatively that 
the person in  charge was the defendant's servant. I t  lics with the de- 
fendant to show that the person in charge was not his servant, leaving 
him to show, if lie can, that the property was not under his control at  
the time, and that the accident was occasioned hy the fault of a stranger., 
an independent contractor or other person, for whose negligence the 
owner would not be answerable. 1 Sherm. and Redf. Neg., 71. Any 
other rule, especially where persons are dealing with corporations, which 
can act only through agents and servants, would render i t  almost iin- 
possible for a plaintiff to rccoverb for injuries sustained by defective ma- 
chinery or negligent use of machinery." M i d g d f e  v. Mfg. Co., 150 N. 
C.,  341. 

Thc abstract of taxes was 11ot admissible in tvideilce. I t  mas ( 6 ) 
offcrcd to show that Tate was the agent of the defendant, but it 
amounted to no more than a declaration, and an agency caimot hr  
 roved ill this way. 

"That an agency must be proved aliunde the declarations of the al- 
kged agent is elementary law, and this is true both as to the establish- 
ment of the agency and the naturc and extent of the authority." West 
zl. Grocery Co., 138 N, C., 168. I t  may, however, be established by 
the testimony of the agent under oath. Machine Co. v. Seago. 128 N. C., 
160. The judgment of nonsuit is 

Rwersed. 

Cited: Embler v. Lumber Co., 167 N. C., 460; Allen v.  R. X., 170 
N. C., 334. 

J O S E P H  F. 'TAYLOR v. MRS. ANNIE H. CARROW AND 

HUSBAND ET AL. 

(Filed 13 September, 1911.) 

1. Tenants in Common-Partition-Appeal from Clerk-Judge's Discretion- 
Appeal and Error. 

In proceedings under a petition for partition of lands, the action of 
the judge in setting aside the report of the clerk for a partial division and 
ordering a sale, for the reason that he has found as a fact that the land 
cannot be fairly divided, is within his discretion, and is not reviewable 
on appeal. 
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2. Partition-Tenants in Common-Actual Partition-Sale. 
Prima facie, tenants in  common are entitled to actual partition; but 

only when such partition can be made without injury to any of the parties. 
Revisal, 2512. 

3. Tenants in Common-Partition-Irterlucutory Orders-Final Decree. 
Until the decree of confirmation by the judge, the proceedings for the 

partition of lands are not final, but interlocutory, and rest in 51s dis- 
cretion. 

4. Sanre-Rereference. 
Refore the decree of confirmation, orders made by the judg? in proceel- 

ings for partition, as  to a part sale and part actual division, allotting a 
certain part of the lands to one of the petitioners, are  interlocutory, and 
it  is within his discretion thereafter and before entering the final order 
of confirmation to refer the matter to new commissioners under a n  
order to sell the land for a division of the proceeds, having found that 
his former order would not have been fair to all the parties interested. 

5. Partition-Appeal from ClerkDifferent Judges-Interlocutory Orders. 
When appeals from the clerk in proceedings for partition a re  made suc- 

cessively to different judges, a judge before whom comes a later appeal may 
set aside or modify a former interlocutory order, i t  not being required 
for that purpose that the same judge should have passed upon the former 
appeals. 

( 7 ) APPEAL by plaintiffs from W a r d ,  J., at March Term, 1911. 
of BEAUFORT. 

The facts are sufficiently stated in the o p i ~ ~ i o n  of the Court by MY. 
Chief Justice Clarlc. 

W .  C. l iodman,  Small ,  McLean  & N c M d l u n  for petitioner. 
Nicholson & Daniel for appellant. 
Mar t in  & C ~ b t c h c r  for defendant Godwin. 

CLARK, C. J. This is a pctition for sale of laud for partition, the 
plaintiff alleging that the land was not susceptible of actual partition. 
Some of the defcndants answered, asking that the land bo actually di- 
vided. The clerk made an order directing actual partition and ap- 
pointing commissioners. To this order the petitioner and certain 
of the defendai~ts excepted. The commissioners attempted to malie 
actual partition, and filed a rcport, but two of them reported furthw 
that owing to the shape, area, and topography of the land thc best in- 
terest of all the partics would be subserved by a sale. This the clerk 
ovemuled and confirmed the report. Upon appeal to the judge the 
partition was set aside and the commissioners were directed to set apart 
and allot one-sevcnth in value of the land to the defendant, Annie Car 
row (who alone insisted on actual partition), and ordered a sale of 
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the remainder for partition. The second set of commissioners made 
their report, which was confirmed by the clerk; but on appeal the judge 
set aside the report of the commissioners and directed that the entire 
property be sold for partition, finding as a fact that this prop- 
erty could not be fairly divided and that a sale would best sub- (8) , 

serve the interests of all parties. 
I n  Ledbetter v. Pinnor, 120 N .  C., 455, the Court said: "The only 

controverted fact arising on the pleadings was as to the advisability 
of sale for partition or an actual partition. This was not an issue of 
fact, but a question of fact for the decision of the clerk in the first in- 
stance, subject to review by the judge on appeal." 

This action of the judge i n  setting aside the  report and ordering 3 

sale is not reviewable unless there is an error of law committed. 111 

Ximmons v. Foscue, 81 N .  C., 86, the Court said: "Of the force and 
effect of the1 cvidence in inducing the exercise of that reasonable discre- 
tion reposed by law in  the judge when called on to confirm the action 
of the commissioners, he alone must determine, and if no error in  lam 
was committed we cannot reverso his decision." This has been cited 
and approved, Trull ?I. Rice, 92 N .  C., 572; McMil7an v. 11/fcMillnn. 
123 N. C., 577. 

The appellant, Annie Carrow, insists that error i n  law was corn- , rilitted in that the judge having decreed actual allotment to her of one- 
seventh and a sale, of the remainder, the matter was res judicata, and 
he could not, upon setting aside the rcport, decree a sale of the part 
allotted to her. Rev., 2516, authorizes the judge to decree actual par- 
tition of a part of the land and a sale of the remainder, but his decree 
to that effect is interlocutory, as much so as the decree for the sale of 
the remainder. Until the confirmation of the report, the whole matter 
rests in the judgment of tho clerk, subject to review by the judge, whosc 
action is binding on us unless an error of law has been committed. 
A judge might well find on the coming in of a report that the clerl?s 
former order directing actual partition was impracticable, as the judge 
found here upon the report of two of the commissioners, and direct, 
as his Honor has done, that the report be set aside and actual partition 
made of part  and a sale made for partition of the rest. For  the same 
reason he might find, as he has done on the second report coming in, 
that the evidence showed that the actual allotment of a part of 
the land to one tenant in common was impracticable, or that it ( 9 ) 
damaged the sale of the remainder of the tract. H e  has so found 
as a fact in the case and thereupon it was eminently proper that he 
should set aside the report and with i t  the former order directing the 
allotment to Arrrrie Carrow, and decree a sale of the whole tract at  an 
upset price, both in parcels and as a whole (as he has done here), and 
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on coming in  of the report of this sale it will be compe'tent for the 
judge, upon appeal from the clerk, to confirm said sale or set aside the 
yeport and direct actual or partial partition, or a resale, as he may 
then find to be to the intelest of the parties. Such orders, being inter- 
locutory, rest in the discretion of the coilrt. 

Prirnu facie, tenants in  common are entitled to actual partition, but 
only when such partition can be made without injury to any of th,: 
parties. Rev., 2512; Gillespie v. All ison,  115 N.  C., 548. I n  Xkinner  
v .  C a d e r ,  108 N. C., 109, it is said that the judge, "having the power 
lo set aside tho report, he might also make any order that could forrner- 
ly have been made e'ither by the clerk or the judge under such circum- 
stances." The judge in the begirming was vested with the power to 
decree actual partition or a partial partition or a sale for partition. 
13aving set aside the report, as he had power to do, the matter was then 
open to him, as Tes nova. Being better advised by the report or further 
evidence, hc could not only refer i t  to new commissioners, but he1 could 
direct actual partition of the whole tract, or a sale of the whole or 2 
partition of part and a sale of the remairrder, just as he could originally. 
No title vested until the decrce of confirmation upon the final report 
of the commissioners. Until the decree of confirmation the proceed- 
ings are not final, but interlocutory, and rest in  the discretion of the 
court, even though the purchase money has been paid and the purchaser 
taken possession of the premises. Knapp on Partition, 335. On thc 
other hand, even wheu there has been a dcc1-ee of confirmation, title 
will not be executed until the purchase money has been paid. Burgan 
v. Burgin, 82 N. C., 197; W h i t e ,  ex parte,  ib., 378. 

I t  makes no difference that thc appeals may go up to difFer- 
( 10 ) ent judges. Thc appeals are all from the clerk to thr judgc of 

the Superior Court. Thc former judgments of the judge, being 
interlocutory, are subject to be set aside or modified by him or his suc- 
cessors. 

The minuti= of the controverted details as to the successive appeals 
from the clerk to the judge need not be discussed by us. The judge 
below correctly 11eld that they were irnmaterial irrcgnlarities at the 
most. 

Affirmed. 

Brown, J., did not sit. 

Ci ted:  Pa t i l lo  v. L y t l e ,  158 N .  C., 97 ; Mil l s  v. McDaniel, 161 N. G., 
115; T h o m p s o n  v. Rospigliosi,  162 N .  C., 156; Vanderb i l t  v .  Roberts ,  
ib., 275. 
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S. V. ELLIS v. TRUSTEES O F  THE GRADED SCHOOL OF OXFORD. 

(Filed 13 September, 1911.) 

1. School Districts-Indebtedness-Constitutional Law-Votc oi l'eol)Jq,. 
A special school district created by the Legislature is subject to the 

restrictions and limitations of the Constitution in  reference to municipal 
indebtedness, and to the methods and powers of taxation therein pre- 
scribed. 

2. Same-Bond Issues-Schoolhonse-Necessarj Expense-Injunction. 
The erection of a school building is not a necessary expense within the 

meaning of Art. VII,  sec. 7, of our Constitution, and an issue of bonds for 
that  purpose by a special school district is invalid and may be enjoined, 
unless the proposed issue shall have accordingly been submitted to a vote 
of the people. 

3. Bond Issues-Miinicipal Indebtedness-School Districts-Taxation. 
The payment of bonds constituting a valid municipal indebtedness may 

be enforced by appropriate taxation. 

4. Same-Power to Mortgage-General Indebtedness-Vote of People. 
A legislative enactment authorizing a special school district to "pur- 

chase and hold real and personal property and to sell, mortgage, and trans- 
fer the same for school purposes," etc., and approved by a majority of the . 
qualified voters of the school district, a t  most only authorizes a mortgage 
on specific property, and is not sufficient to the validity of bonds issued by 
the trustees for school purposes, which constitute a general indebtedness 
of the district, and where their payment may be enforced by taxation. 

APPEAL from 0. H. Allen, J., at August Term, 1911, of ( 11 ) 
GEANVILLE. 

Case agreed. Defendants, the Trustees of the Graded School of the 
Town of Oxford, N. C., Inc., having determined to issue bonds to the 
amount of $20,000 as a debt of said Chdcd  School District, Incorpo-. 
rated, and having advertised same for sale, the plaintiff, a citizen and 
taxpayer of the town, instituted the present action to restrain the said 
bond issue, claiming that said proposed action was unlawful because 
the proposition had not becn approved by the vote of the people. The 
court, being of opinion that the board on the facts presented had the 
power to issue and sell the bonds, gave judgment that, the preliminary 
restraining order be dissolved and that the trustees be allowed to pro- 
ceed, whereupon plaintiff appealed. 

Graham & D e v i n  for defemdant. 
Plaintiff  not  represented. 

HOKE, J. On the hearing, i t  was made to appear that the General 
Assembly, by chapter 333, Laws of 1903, had incorporated the Graded 
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School District of the Town of Oxford, conferring upon the board of 
trustees the power of general supervision and control of school matters 
within said district, and among other things making provision as fol- 
lows: "The said board of graded school trustees hereby created shall 
be a body politic and corporate, by the name and style of The Board 
of Graded School Trustees of the Town of Oxford, and by that name 
shall be capable of receiving gifts and grants, purchasing and holding 
real and personal property, selling, mortgaging and transferring the 
same for school purposes, and of prosecuting and defending suits for 
or against the corporation hereby created. Conveyances to said board 
shall be to i t  and its successors in office, and all deeds, mortgages and 
other agreements affecting real estate and personal property shall be 

deemed sufficiently executed when signed by the chairman of said 
( 12 ) board of graded school trustees and attested by the secretary." 

The act conferring power also to levy a tax not exceeding 30 
celnts on the $100 valuation of property and 90 cents on the poll for 
the support of the graded schools of the district had been duly sub- 

* 
mitted and approved by a vote of the people of the district, as directed 
by the statute itself and in accord with constitutional requirement. I n  
the case agreed the facts pertinent to the inquiry are further stated as 
follows : 

"4. That by chapter 108, Private Laws of 1911, legislative authority 
was granted to defendant board to issue bonds for the erection of a 
graded school building in said town for school purposes, said act of 
1911 setting out the manner thereof, with authority to execute deed 
of tmst on said property to secure same. This act of 1911 does not 
provide for any tax levy in  addition to that provided by the act of 
1903. I t  is agreed that the act of 1911 may be read in  full as if in- 
serted here. 

"5.  That no election was provided or held under said act of 1911. 
''6. That the defendant board has advertised for sale and is now of- 

fering for sale $20,000 in bonds executcd by said board, and unless 
restrained will issue said bonds as the obligation of said board." 

On these facts, the Court is of opir~ion that the bonds in  question 
would not be valid obligations of the school district, and that their issue 
in the form as now proposed should be permanently enjoined. While 
i t  is now well established with us that the "Legislature may create spe- 
cial public quasi corporations for governmental purposes in designated 
portions of the State's territory," and confer upon them power to con- 
tract debts, levy taxes, etc., .(Tru&es v. Webb., 155 N. C., 379), it is 
also as fully recognized that when in the exercise of such power a 
given district has been created, the restrictions and lirrlilations pro- 
vided by the Constitution in reference to municipal indebtedness, and 
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as to the methods and powers of taxation of such corporations, must be 
observed. Smith u. School Trustees, 141 N. C., 143. . 

I n  Article VIT, see. 7, of the Constitution, this being the sec- 
tion more directly relevant to this inquiry, it is provided, "That ( 13 ) 
no county, city, town, or other inunicipal corporation shall con- 
tract any dcbt, pledge its faith, or loan its credit, nor shall any tax be 
levied or contracted by any officers of the same, except for the necessary 
expenses thereof, unless by a aote of ths majority of the qualified voters 
therein." And the doctrine as above stated in refercnco to this and 
other restrictive provisions of the Coristitution which are applicable 
ail1 be found vary well stated in  the 3d and 4th headnotes of Smith a. 

Pchool Trustees, supra, as follows : 
"3. The Legislature can create a specific school district within t h ~  

precincts of a county, incorporate its.corrtrollirig a ~ t h o ~ i t i c s ,  confer 
upon them ccrtairl governmental powers, and when accepted and sanc- 
tioned by a vote of the qualified electors within the prescribed territory 
as required by our Conslitution, Article VII ,  sec. 7, may ddegate to 
such authorities power to levy a tax and issue bonds in furtherance of 
the corporate purpose. 

"4. School districts arc public pa r i  cor.porations, included in  the 
tcrm municipal corporations as used in Article VIT, see. 7, of our 
Constitution, and so come within the express provisions of section 7, 
that 'No county, city, town, or other municipal corporation shall corr- 
tract any dcbt, pledge its faith, or loan its credit, etc.; nor shall any tax 
be levied, ctc., unless by a vote of the majority of the qualificd voters 
therein.' Arid the principle of uliiformity is established and required 
by section 9 of this article." 

Again, in  Ilollowell v. l lorden, 148 N.  C., 255, it was held: 
"1. A legally qualified board of trustees of the graded schools of a 

town is a municipal corporation within the mcaning and purport of 
Article V I I ,  see. 7, of the State Constitution. 

"2. The expense of a public school system of a town is not a necessary 
rvunicipal cxpensc, and a bond issue to pay a debt contracted for that 
purpose, to be constitutional, must be submitted to a vote of the qual- 
ified voters of the township." 

The erection of this school building, therefore, not being a necessary 
expense within the niraning of tho conatitulior~al prqvision, i t  
follows from these and other. dccisioris of similar import, that ( 14 ) 
the proposed indebtedness could not be lawfully incurred, "un- 
less approved by a majority of the qualified voters of the school dis- 
trict." 

11 
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ELLIS v. TRUSTEES. 

I t  is insisted for defendants that although no election has been had 
and none proyided for under the statute of 1911, the power was con- 
ferred by the former statute, to wit, chapter 333, Laws 1903, which was 
submitted to and approved by the voters, and this by virtue of that 
clause in the act by which trustees were authorized to "purchase and 
hold real and personal property and to sell, mortgage, and transfer the 
same for school purposes, etc."; but the position, in our opinion, can- 
not be sustained. 

I t  may be that if the proposition now presented was to issue these 
bonds, secure the same by mortgage on the building, and with the stipu- 
lation that the owner could in no event hold the municipality for any 
sum greater than could be realized by foreclosure sale under the mort- 
gage, the authority to mortgage contained in  the act of 1903 would 
suffice; but such is not the proposition embodied in  the case agreed. 
There is no allegation that this indebtedness shall be restricted to the 
proceeds of the mortgage. We do not find i t  stated that a mortgage 
is even intended. On the contrary, these bonds, to the amount of 
$20,000, whether secured by a mortgage on the building or not, are to 
constitute a valid municipl indebtedness, and where this is true i t  is 
very generally held that payment may be enforced by appropriate tax- 
ation, and this whether provision is expressly made for such taxation or 
not. Charlotte v. Shepard, 122 N. C , 602; Abbott on Municipal Cor- 
porations, p. 360. I n  the last citation the general principle is expressed 
as follows: "Corporate indebtedness legally incurred for a public pur- 
pose by the corporation in its capacity as a public or governmental 
agent is generally paid through the imposition and collection of taxes, 
and, as will be noted in succeeding section, 310, the payment of valid 
indebtedness is considered a public purpose and one authorizing such 
action. I n  the absence of a constitutional or statutory limitation 
upon the power to tax, the granting of the authority to incur an in- 
debtedness impliedly authorizes the levy of taxes sufficient to pay the 

debt and the interest as it becomes due. 311. Though some few 
( 16 ) cases hold to the contrary, the weight of authority is sustained 

by the better reason." 
A statute conferring power to create a debt to be secured by mortgage 

on a specific piece of property in its ordinary management is a very 
different proposjtion from the power to contract for a large municipal 
indebtedness, enforcible by taxation on all the property in a given dis- 
trict. A voter might very well be disposed to approve the one and be 
entirely opposed to the other. We are of opinion, therefore, that the 
proposed bond issue comes directly within the provisions of Article 
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VII, sec. 7, of t h e  Constitution, t h a t  n o  vote of t h e  people h a s  been h a d  
thereon a n d  t h a t  t h e  issue i n  t h e  f o r m  a s  now proposed should be 
permanently enjoined. 

There  is  error, and  judgment shall be entered below according to th i s  
opinion. 

Reversed. 

Cited: Sprague v. Comrs., 165 N. C., 604; iYoran v. Comrs., 168 
X, C., 290;  Stephens v. Charlotte, 172 N. C., 567. 

CLAUDE GRANT v. JOHN W. MITCHELL. 

(Filed 13 September, 1911.) 

1. Criminal Conversation-Husband and Wife-Evidence. 
In  a n  action brought by the husband for damages for criminal conversa- 

tion with his wife, the evidence of the wife in  behalf of the defendant 
to rebut the evidence of the plaintiff i s  incompetent. Revisal, sec. 1636. 

2. Par01 Evidence-Letters-Contents - Substance -Effect - Questfons for 
Jnry. 

Witnesses testifying to the contents of letters, when such testimony is 
admissible, should state their substance as near as may be, and not their 
effect; and when in an action by the husband for damages for criminal 
conversation with the wife, a witness is allowed to testify upon the 
question of defendant's relationship with the wife as  to the contents of ten 
or twelve letters the defendant has written her, i t  is reversible error for 
the witness to state, "They were all what I would call love letters, and 
were couched in very passionate terms." 

3. Criminal Conversation-Evidence-Letters from Defendant-Defendiint's 
ComductWitness9s Conversation. 

A relevant letter written by the defendant to plaintiff's wife, i n  a n  ac- 
tion for damages for criminal conversation brought by the husband, is 
competent evidence; as  also the conduct of the defendant when questioned 
as to his relationship and conversations by the witnesses with him re- 
specting it, which are  germane to the issue. 

APPEAL f rom Carter, J., a t  X a y  Term, 1911, of BERTIE. ( 1 6  ) 
T h i s  is  a n  action, brought by the husband, to recover damages 

f o r  cr iminal  conversation wi th  h i s  wife. 
T h e  plaintiff introduced evidence tending to prove t h e  allegations 

of his  complaint,  and  evidence to  the  contrary was introduced by t h e  
defendant. 

I n  support  of t h e  contention t h a t  an improper  relationship existed 
between the  wife  of t h e  plaintiff a n d  the defendant, t h e  .plaintiff intro- 
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duced J. N. Qann, who after testifying that he knew the handwriting 
of the defendant, and to facts from which the court found that secondary 
evidence was admissible, testified as follows : 

('I read the whole batch of letters given me by Asa Rice, and can 
give the substance of them. There were ten or a dozen, or maybe fif- 
teen of them. They were written to plaintiff's wife, and were what I 
would call love leltters, and were couched in very passionate terms. 
They were written by the defendant." 

The defendant in apt time objected to all of the above testimony. 
Objection overruled, and defendant excepted. 

The defendant offered the wife of the plaintiff as a witness to rebut 
the evidence of the plaintiff. She was held to be inconipetent, and the 
defendant excepted. 

There was a verdict and judgment for the plaintiff, and the defend- 
ant appealed. 

Peebles & Harris and Winston & Xatthews for plaintiff. 
Martin, Winborne & Winborne, J .  R. Mitchell, and John H. Kerr 

for defendant. 

ALLEN, J. The wife of the plaintifi' was not a competent witness 
under Rev., see. 1636, which reads as follows: 

( 17 ) "In any trial or inquiry in any suit, action, or proceeding in 
any court, or before any person having, by law or consent of 

parties, authority to examine witnesses or hear evidence, the husband 
or wife of any party thereto, or of any person in whose behalf any such 
suit, action, or proceeding is brought, prosecuted, opposed, or defended, 
shall, except as herein stated, be competent and compellable to give 
evidence as any other witness on behalf of any party to such suit, action, 
or proceeding. Nothing herein shall render any husband or wife com- 
petent or compellable to give evidence for or against the other in any 
criminal action or proceeding (except to prove the fact of marriage in 
case of bigamy), or in any action or proceeding in consequence of adul- 
tery, or in any action or proceeding for divorce on account of adultery 
(except to prove the fact of marriage), or in any action or proceeding 
for or on account of criminal conversation. K O  husband or wife shall 
be compellable to disclose any confidential conlmunications made by 
one to the otxer during their marriage." 

The wife was incompetent as a witness for or against the husband 
at common law. The statute removes this disability in certain actions, 
but specifies those actions in which she cannot testify, and as to the one 
under consideration, "on account of criminal conversation," says: 

14 
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"Nothing herein shall render any husband or wife competent or com- 
pellable to- give evidence for or against the other in  any action or pro- 
ceeding on account of criminal conversation." 

The rule denying the right to the wife to be heard when her character 
is so seriously assailed seems cruel, but we cannot permit this consider- 
ation to induce us to refuse to give effect to the legislative act. She 
was offered as a witness against her husband in an action on account of 
criminal conversation, and this the statute says cannot be done. Broom 
z9. Broom, 130 N .  C., 563, which was an action for divorce, is not an 
authority for the plaintiff. 

I n  that case the wife was a party, and the decision is upon the 
ground that she was not testifying "for or against" her husband, but in 
her own defense. 

The objection to the evidence of the witness Vann is well (18) 
taken. H e  was introduced to testify to the contents of ten, 
twelve, or fifteen letters, and instead of telling what mas in the letters, 
he gives the impression made on his mind in one sentence: "They 
were what I would call love letters, and were couched in  very pas- 
sionate terms." 

Evidence of the contents of a paper, which has been lost; of conver- 
sations, and of the testimony of a deceased witness on a former trial, 
lest on the same principle. I t  is not required that the words used 
should be repeated, but the witness must be able to state the substance 
uf what was written or said, and not its effect. 

"In attempting to supply the loss of the testimony of a deceased wit- 
ness, the secondary evidence ought, manifestly, to be as full, and as 
nearly the same as that for which i t  is offered as a substitute, as pos- 
sible. The very words which the deceased witness spoke would be the 
best, and were formerly supposed to be necessary (see King v. Joliffe. 
4 Term., 290)  ; but that strictness, having made the rule impracticable, 
has long since been abandoned. The secondary witness may now give 
the substance, but not the mere efect  of the former testimony. To 
allow him to state the latter only would be to permit him to decide 
upon the effect of the testimony, instead of submitting i t  to the jury, 
to whom i t  properly belongs." Jones v. Ward, 48 N. C., 26. 

"Upon the death of a witness who has been examined in a judicial 
proceeding, such examination is admissible as secondary evidence in  a 
subsequent trial between the same parties. Here it is required that 
the secondary evidence should be full, because it is offered as a substi- 
tute. The testimony of the deceased witness should be placed before 
the new, as the law required i t  to be placed before the former triers. 
Both are entitled not only to the truth, but to the whole truth. The 
copy must be ascertained to be faithful before it is admitted as rep- 
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- 
resentative of the original. Besides, to receive an avowedly imperfect 
account of what had been formerly testified in  lieu of the former testi- 
mony itself would be to encourage the party to offer part ial  instead of 

full secondary evidence. H e  would be interested to seek out such 
( 19 ) witnesses as remembered only those portions of the former testi- 

mony as made in  his favor." l n g r a m  v. T;t7atkins, 18 N.  C., 444. 
The principle here announced has been approved many times in this 

Court. Wright  v. Stone, 49 N .  C., 518; Buie v.  Carver, 73 N. C., 
265; Paine v. Roberts, 82 X. C., 452; Carpenter v .  T t d e r ,  98 N .  C., 
217. 

The purpose of the rule is to place before the jurors, as near as pos- 
sible, the substitute for the original, and let then? pass on its effect. 

I f  i t  were otherwise, the opinion of an  adverse witness would be evi- 
dence, o r  the jury might hear the parts of a writing prejudicial to a 
party, when in the same writing there are expressions qualifying what 
is testified to, of which the jurors would have no knowledge. 

The  letter of the defendant to the wife of the plaintiff was com- 
petent, as was also the evidence of witnesses as to the conduct of the 
defendant and conversations with him. 

W e  find no error i n  the charge of his Honor, or in his refusal to give 
certain instructions prayed for by the defendant. 

There must be a 
New trial. 

Cited: d4cCaZ1 v. Galloway, 162 N .  C., 355; Powell v. Strickland, 
163 N.  C., 401; Lumber Co. v. Lumber Co., 169 N. C., 98; Cooper v. 
R. R., 170 N .  C., 493. 

~ L. L. OWENS AND WIFE v. L. H. HORNTHAL ET AL. 

~ (Filed 1 3  September, 1911.) 

1. Mortgages, Constructive-Possession-Beyond Court's Jurisdiction-Lim- 
itation of Actions-Equity. 

When a sale of mortgaged lands is made by the mortgagees under a 
power contained in the instrument, who remain beyond the borders of the 
State and the jurisdiction of our courts, claiming constructive possession 
through their tenants, the statute of limitations will not run as against 
the mortgagors, for the foreclosure of a mortgage is equitable, with the 
right of the mortgagor to an accounting for rents and profits, and differs 
from an action in ejectment, because the latter is of a possessory character. 
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2. Mortgages - Sales - Fraud - Relationship -Presumptions -Evidence- 
Questions for Jury. 

No presumption of fraud arises from the mere fact that a son of 
the mortgagee purchased the mortgaged lands a t  a foreclosure sale made 
under a power contained in the instrument; but the near relationship of 
the purchaser to the mortgagee is a circumstance in evidence which, taken 
with other evidence that the purchaser was insolvent, a very young man, 
dependent upon his father, the mortgagee, to whom he reconveyed a t  the 
same recited consideration as this bid, there being no advertisement of the 
land and the bid being for a third or half the value of the land, is sufficient 
to go to the jury upon the question of a fraudulent sale. 

3. Mortgages - Nortgagees in Possession - Timber - Accounting-Deeds- 
Value-Evidence. 

When mortgagees are held to an accounting for the value of the timber 
they have sold from the mortgaged premises, having entered possession 
under a void foreclosure deed, their timber deeds are  evidence against 
them of the value of the timber they have sold a t  the times of the sales, 
without reference to whether i t  was a long time after the foreclosure sale 
or a t  a time when it  had immensely increased. 

4. Mortgages-Fraud-Relatioilship-Evidence-Questions for Jury. 
An erroneous charge of the trial judge, that the plaintiff had made a 

pri,ma facie case of fraud in his action to set aside a deed given to the 
purchaser under a foreclosure sale of a mortgage, appearing to be a n  in- 
advertence, is harmless when i t  appears from the whole charge that the 
burden of proof was properly put upon the plaintiff. 

APPEAL from T ~ ' c L T ~ ,  J., at J a n ~ ~ a r y  Special Term, 1911, of ( 20 ) 
WASHINGTON. 

Mrs. Caroline B. Hilliard was the owner of a half interest in the 
lands set out in  complaint, known as the Polly Garrett lands. On 13 
February, 1885, Caroline R. Hilliard and her husband, J. P. Hilliard, 
executed a mortgage on said one-half interest to the defendant L. H. 
Hornthal and his copartner, L. Hornthal. The mortgage had the usual 
power of sale. L. H. Hornthal afterwards acquired the interest of his 
brother and comortgagee. 

After said mortgage was executed, the said Caroline B. Hilliard, tho 
owner of the one-half interest, died, leaving four children, the 
f c m e  plaintiff being one, and therefore the owner by descent of ( 21 ) 
a one-eighth interest in said lands. 

On 2 March, 1896, in default of payment, the mortgagees sold the 
land under power contained in the mortgage, at  the courthouse, when 
1,. I?. Hornthal, son of L. H .  and nephew of L. Hornthal, became the 
purchaser at  $1,000, the mortgagees executing a deed to him dated 2 
March, 1896. By deed dated 27 March, 1896, for a recited consider- 
ation of $1,000, L. P. Hornthal reconveyed the land to the tn70 mort- 
gagees. L. H. and L. Hornthal. 
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The plaintiff brings this action to set aside the sale (claiming that 
it was fraudulent and void and that L. P. Hornthal purchased for the 
mortgagees), and for an accounting of rents and profits. 

The court submitted these issues: 
1. Does the defendant L. H. Hornthal hold one-eighth interest in the 

Folly Garrett tract of land mentioned in  the pleadings as mortgagee 
for the plaintiff? Answer : Yes. 

2. What is the amount now due on said one-eighth interest to the 
defendant on said mortgage ? Answer : One-fourth of $3,182.14= 
$795.54. 

3. What is the net aggregate rental on said one-eighth interest since 
:! March, 1896 ? Answer : $505. 

4. What is one-eighth value of timber sold by said defendant from 
said land ? Answer : $518.75. 

5. I s  said cause of action barred by the statute of limitations? An- 
swer: No. 

There was a motion for new trial, which was refused. From the 
judgment rendered defendants appealed. 

W .  M.  Bond,  W .  M.  Bond, Jr., and Ward  d2 Grimes for plaintifs.  
E. F. Aydlet t  for defendants. 

B~own. ,  J. I. I t  is contended by defendants that the cause of action 
is barred by the statute of limitations. 

The undisputed evidence, shows that on 2 March, 1896, the date of 
the attempted foreclosure, the feme plaintiff, the owner of the one- 

eighth interest, was married and a minor, and continued under 
( 22 ) disability beyond 1898; that in 1897 or 1898 both mortgagees 

removed to Norfolk, and have never resided in this State since. 
The defendants' evidence establishes that the mortgagees and those 
claiming under then1 have been in possession of the lands since the sale 
2 March, 1896. 

I t  is contended that the absence of the defendant Hornthal from the 
State does not prevent the running of the statute. I t  is true that in 
an action of ejectment, where there is a tenant or person in possessiol~ 
against whom action may be brought, the absence of the true om7ner 
from the State does not suspend the running of the statute. McFarZand 
1, .  Cornwell, 151 N .  C., 428. That is because ejectment is a possessory 
action, and may be maintained against the person in possession. But 
this proceeding is essentially equitable in its nature, and the mortgagees 
who made the sale and who are asked to account for rents and profits 
are necessary parties. I t  is governed by Rev., sec. 391, subsea. 4. The 
point is expressly ruled in McFarland v. Cornwell, supra. . 

18 
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2. I t  is contended that his Honor erred in denying the motion to 11011- 

suit, because there is no evidence that the mortgagees purchased the 
land at their own sale through L. P. Hornthal. 

Although he is the son of one and the nephew of the other mort- 
gagee, no presumption of fraud arises because of such relationship. 

There are cases which support such presumption when a deed for his 
property is made by one in failing circumstances to a near relative. 
Lee v. Pearce, 68 N. C., 76; Smith v. .Moore,  149 N, C., 198. But no 
such presumption arises because of the sole fact that a son of full age 
buys under a mortgage sale made by his father, the mortgagee. We 
do not understand his Honor to have held to the contrary. 

But there is evidence in this record which justified his Honor in sub- 
mitting to the jury the question of the validity and b o n a  f i des  of the sale 
of 2 March, 1896. While in this case no presumption of fraud arises 
from it, near relationship to the mortgagees is a circumstance in eri- 
dence. I t  is not sufficient of itself to warrant a verdict, but in this 
case it is supported by other evidence of a pregnant character. 
The plaintiff's evidence tends to prove that L. P. Hornthal was ( 23 
insolvent and in debt; that he was a very young man, dependent 
on his father; that the consideration recited in the reconveyance made 
$hortly after the sale was exactly the sum bid for the land; that there 
was no advertisement of the land and that it was bid off by the son for 
n third or half of its actual value. 

It is true this evidence is controrerted, but i t  is of such probat i~c 
force that his Honor was justified in submitting the issue to thr 
jury. 

3. The timber deeds from the Hornthals were conipetent evidence 
rending to show what they had received for timber sold off this land 
So long as the statute does not bar, i t  is ininlaterial that the timber was 
sold by Hornthal long after the attempted foreclosure. I f  that was a 
nullity, the relation of mortgagor and mortgagee continues and Hornthal 
must account for whatever he received for the timber at  the time he 
sold it. The fact that gum timber had increased immensely in value 
between 1896 and 1909 cannot change a well-settled rule of law. 

I t  is unfortunate for the defendant Hornthal that he did not proceed 
tq foreclose in  a manner more impregnable than the method pursued. 

4. I n  concluding his charge, his Honor said to the jury, "that the 
whole evidence of the plaintiff makes out a prima f a c i e  case to go to 
you for what i t  is" worth, and it, with the evidence of the defendant, is 
left with you to say, the burden of proving the issue being on the plain- 
tiff, to say how you will answer the issue. I t  is evidence from which 
you may or may not answer the issue Yes." 
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We think his Honor was inadvertent in  using the words "prima facie 
case," and if he had gone no further we would be compelled to award 
a new trial. But the remainder of the sentence, as well as the entire 
preceding charge, indicates clearly that the burden of establishing the 
i ~ s u e  was placed on the plaintiff, where i t  properly belonged. While 
the use of the words "prima facie case" was erroneous, i t  was evidently 
a n  inadveitence which, taking the charge as a whole, could not have 
misled the jury. 

We have considered the remaining assigamelits of error and 
( 24 ) find them to be without merit. 

S o  error. 

C. L. HINTON v. G. W. HICKS AND J. G. ETHERIDGE. 

(Filed 13 September, 1911.)  

Nortgages - Deeds and Conveyances - Purchase Money - Registration - 
Priority. 

A deed made to lands by a vendor and contemporaneously executed with 
a mortgage back to secure the purchase price are regarded in law as 
concurrent acts, or the same act, the title vesting only a moment in the 
vendee and passing simultaneously into the purchase-money mortgagee. 
Hence, when the deed and mortgage are excuted at the same time, and 
the vendee attempts to mortgage the land to a third person, who has his 
deed registered first, no  priority can thereby be obtained over the purchase- 
money mortgagee. 

APPEAL from Justice, J. ,  at  the March Term, 1911, of CAMDEN. 
At conclusion of the evidence motion to nonsuit mas sustained. Plain- 

tiff excepted and appealed. 
The facts are sufficiently stated in  the opinion of the Court by Mr. 

Justice Brown. 

W .  A. Worth for plaintif. 
Mi. A. Halstead for defendants. 

BROWN, J. The plaintiff's evidence tends to prove these facts: In 
Sorember, 1907, D. E. Williams and W. T. Stafford agreed to sell to 
G. W. Hicks the tract of land described in the pleadings; a deed was 
prepared by Williams and Stafford for the purpose of conveying to 
Hicks the said lands, and the mortgage to secure the purchase pric.: 
was also prepared. Both instruments were dated 8 November, 1901. 
The evidence shows that Stafford was out of the State a t  the time the 
contract to sell was made, and Williams held the deed until Stafford's 
return, when 011 2 December, 1907, they both signed and acknowledged 
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the deed, and Hicks, having previously acknowledged the mort- 
gage for the purchase money, delivered the mortgage and note ( 25 ) 
to Williams, who, on the same day of acknowledgment, to wit, 
2 December, 1907, placed the deed and mortgage in an envelope and 
mailed them together to the register of deeds for registration. The 
mortgage given by Hicks was for the purpose of securing the purchase 
money of the lands. 

On 19 November, 1907, G.  W. Hicks executed and delivered to Willie 
Hicks, a mortgage wherein he attempted to convey the lands contracted 
to be conveyed to him by Williams and Stafford, to secure the payment 
of $300 alleged to be due Willie Hicks. This latter mortgage was re- 
corded on 23 November, 1907, before G. W. Hicks had acquired any 
title whatever in the lands. 

Hicks failing to pay the note given to Williams and Stafford to 
secure the purchase price, these mortgagees made sale and conveyed th* 
property to the plaintiff in this action. Willie Hicks also foreclosed 
under his mortgage because of the nonpayment of the indebtedness 
therein mentioned, and made deed, as mortgagee, to the defendant 
Etheridge. 

Under this evidence his Honor ruled that plaintiff could not recover, 
on the ground that the mortgage to Williams and Stafford 

to secure the purchase money was recorded after the mortgage given 
by G. W. Hicks to Willie Hicks, and that therefore the latter took 
precedence. 

I n  this there is error. The question appears to be well settled by 
adjudications of this Court. 

The execution and registration of the deed to the purchaser and of 
the mortgage for the purchase money were not only intended to be, 
but in  law were, concurrent acts, and concurrent acts are one act. The 
title was not in G. W. Hicks when the mortgage to Willie Hicks was 
registered. 

I t  vested in  G. W. Hicks but for a moment, possibly, when the ven- 
dor's deed was filed for registration, but passed simultaneously into the 
purchase-money mortgagees, as that mortgage was filed at the same 
moment. As said by Justice Reade in Bunting v. Jones, 78 N. C., 
243 (a  similar case) : "The title did vest, but i t  did not vest 
in Jones; but like the borealis' race, that flits ere you can point ( 26 ) 
its place." 

See, also, Moring v. Dickerson, 85  N. C., 466; Belvin Paper Co., 
123 N .  C., 138. 

New trial. 

Cited: Trust Co. v. Sterchie, 169 N. C., 23. 
21 
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IN RE GUARDIANSHIP OF ROBERTA C. DIXON. 

(Filed 20 September, 1911.) 

1. Deeds and Conveyances-Reservation of Life Estate. 
A reservation of a life estate for himself and wife by the grantor in his 

deed to lands is valid, and the deed does not become effective until his 
own and his wife's death, though as to the latter the reservation cannot 
operate as a conveyance. 

2. Same-Tenant by Curtesy-Wife's Possession. 
A deed to grantor's daughter, reserving a life estate in himself, does not 

make the husband of the grantee a tenant by curtesy when he has issue 
born alive, etc., if the wife predeceases the grantor, the requisite of her 
possession of the lands being wanting; and the title to the land upon the 
death of the grantor passes directly to her heirs. 

3. Same-Gnardian and Ward-Removal-Conflicting Interests. 
A father, guardian for his child, claiming as tenant by curtesy the rents 

and profits of lands to which his wife had not acquired possession or right 
of possession, and which had descended to his ward as heir a t  law, is 
such an adverse claimant to the rights of the ward as will entitle the lat- 
ter to his removal. Rev., 1806. 

4. Deeds and Conveyances-Interpretation-Reservation of Life Estate- 
Repugnancy. 

In this case, construing the deed as a whole, there is no repugnancy 
therein apparent by reason of a reservation of a life estate in the lands 
in tho grantor. 

APPEAL by Roberta C. Dixon from Ferguson, J., a t  May Term, 
1911, of GREENE. 

The  facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justice Clark. 

George X .  L i n h a y  for appellant. 
dycock & Winston and T .  C. Wooten for J .  W.  Dixon. 

CLARK, C. J. The clerk of the Superior Court, after citation to J. W. 
Dixon, guardian of Roberta Dixon, and upon his answer filed, removed 
hini from his guardianship upon the ground that  he  had failed to file 

his account as guardian, and, further, because said guardian 
1 87 ) clainled an interest in the property adverse to his ward. On 

appeal to the judge this order was reversed, and the ward, RO- 
berta C. Dixon, appealed to this Court, prosecuting said appeal through 
her guardian ad litem, appointed by the court by consent. 

I t  is  found by the judge upon facts admitted, that  Robert A. L. Carr  
executed a deed to his daughter, the mother of the ward, Roberta Dix- 
on ;  that  i n  said deed, after the warranty elause, said grantor added: 
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"I, the said R. A. L. Carr, reserving a life interest for myself and wife, 
Sarah A. I,. Carr, in  the above described land." The grantee, ,the 
mother of said ward, and the daughter of the grantor, died first of all, 
then the grantor, and lastly his wife died. I t  was admitted that there 
was birth of issue of the marriage of the grantee in said deed, and J. W. 
Dixon, the guardian, contended that he was entitled to the rents and 
profits of mid land as tenant by the curtesy, and was not accountable 
to said ward for said rents. 

The reservation in the deed is valid, and said deed did not become 
effective till after the death of the grantor and his wife. I t  is true 
that the exception in favor of the grantor's wife could not operate as a 
conveyance to her, but the question as to the title to rents and profits 
after death of the grantor and until the death of his widow is a ques- 
tion to be settled between their personal respresentatives, and in  no wise 
concerns the guardian, J. W. Dixon. The sole question as to him is 
whether he became tenant by the curtesy of this land. His  wife, hau- 
ing predeceased the grantor, was never seized of the premises, and upon 
the expiration of the particular estate by the death of Mrs. Carr, the 
title passed directly to Roberta Dixon as heir a t  law of her mother. 
5. W. Dixon's claim to be tenant by the curtesy is therefore unfounded. 
His  refusal to account for the rents and profits and his claim to 
the rent, adverse to his ward, mere sufficient grounds to justify ( 28 ) 
his removal. Rev., 1806. 

I n  llTixon v. Williams, 95 N. C., 103, i t  was held that to entitle a 
husband to curtesy in his wife's land, either the wife, or the husband 
in  right of his wife, must have had seizin in deed, which is the actual 
possession of ,the land. I n  this case i t  is admitted that neither Dixon 
nor his wife had any possession of said land during the life of the 
grantor and his wife. I n  Gentry v. Wagstaff, 14 N. C., 270, it was 
held that the husband acquires by marriage no estate in any land of his 
wife of which neither he nor his wife had possession, and that where 
the wife's interest in real estate is in reversion or remainder dependent 
on a preceding freehold estate in another, she has no seizin until the 
determination of that estate. 

I n  Sasser v. Blyth, 2 N. C., 259, it was held, upon facts exactly sim- 
ilar to those in this case, that where a man executed a deed to his SOH 

in  fee simple, reserving a life estate, such reservation is valid. The 
learned reporter (Judge John Haywood) appends a note that, this is 
not a case or repugnancy, because it is "by no means inconsbtent with 
the estate in fee in  remainder that another should first have the estate 
for life." The rule that the first words in a deed and the last in a will 
control in cases of repugnant provisions does not apply. Construing 
the whole deed as written, there is here a reservation of the estate 
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for the life of the grantor and his wife, with remainder in fee to their 
daughter. Blackwell v. Blackwell, 124 N .  C., 269;  Wall v. Wall, 126 
N. C., 405. This is not like Wilkins v. Norman, 139 N.  C., 41, where 
an estate in fee simple was conveyed and there was a subsequent clause 
which conveyed the land to another after the death of the grantee in fee. 
The last clause was held repugnant and void. 

I n  Featherstone v. Aferrimon, 148 iV. C., 199, Walker, J.; says : "IJI 
construing a deed the Court will examine the entire instrument and 
construe it as a whole, consistent with reason and common sense, to 
effectuate the intention of the parties. There can be no question here 
as to the intention of the grantor, which is very clearly expressed." 

To the same effect is Triplett v. Williams, 149 N .  C., 396, in 
(29) which Brown, J. ,  says that the courts will look a t  the whole in- 

strument to ascertain its intention and will "not regard as very 
material in  what part of the deed such intention is manifested." 

The judgment of his Honor is 
Reversed. 

Cited: Morgan v. Morgan, post, 171;  Thomas Q. Runch, 158 N .  C., 
179;  Baggett v. Jackson, 160 N .  C., 31;  Beacom v. Anzos, 161 N. C., 
366; Jones v. Whkhard,  163 N. C., 246; Brown v. Brown, 168 N. C., 
14. 

J. J. CARSON v. J. R. BUNTING .4m SOUTHERN OIL COMPANY. 

(Filed 20 September, 1911.) 

Appeal and Error-Second Appeal-Former Decision-Form of Judgment 
Below. 

A former judgment of the Supreme Court will not be considered on an- 
other appeal from the Superior Court, and on this appeal the only ques- 
tion presented is whether the form of the judgment entered by the lower 
court is in conformity with the former opinion. 

APPEAL by defendant from 0. H .  Allen, J., at Spring Term, 1911, of 
TYRRELL. 

The facts are sufficiently stated in the opinion of the Court by NY.  
Chief Justice Clark. 

Jarvis & Blow and Harry Skinner for plaintiff. 
Moore & Long for defendants. 

CLARK, C. J. This cause was decided a t  last term, Carson v. Hunt-, 
ing, 154 N. C., 530, in which we held that upon the pleadings and is- 
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sues found the judgment ought to have been rendgred for the plaintiff 
upon the second cause of action. The judge below, upon the certificate 
of the opinion of this Court, rendered judgment accordingly. 

The defendant excepted to the judgment and appealed. This pre- 
sents for our consideration only the form of the judgment rendered, 
which is in strict conformity with our opinion. The appeal is in fact, 
and the argument of the defendant is so based, upon the ground that 
the former judgment of this Court was erroneous. No other question 
is presented. 

I n  Roberts v. Baldwin, 155 N. C., 276, Allen, J., citing many 
cases, said: "It has been repeatedly decided that a judgment of (30) 
this Court cannot be reviewed by a second appeal." 

We need not discuss a decision which has been so repeatedly made. 
Affirmed. 

E. A. BRADDY AKD WIFE V. GEORlGE I. DAIL, TRUSTEE, ET AL. 

(Filed 20 September, 1911.)  

1. Deeds in Trust-Intent of Grantor-Interpretation. 
The owner of lands may convey them to a trustee for the benefit of 

another, with such restrictions and upon such terms as he sees proper, 
and the courts will construe and carry out his intent if i t  be not unlawful 
or against public policy. 

2. Deeds in TrustIntentInterpretatlon-Power of Sale-Prooeeds-Rein- 
v e s t m e n t l i f e  Estates-Remainders. 

A deed in trust for the purpose, expressed in the preamble, of making 
provision for grantor's daughter against future contingencies, and express- 
ing a desire that  the daughter should enjoy the "proceeds, rents, and in- 
come" during her natural life, free from liabilities or interference of any 
one whatsoever, with a power in the body of the conveyance to convey the 
land "to such person or persons as she" may designate, "if in  the judgment 
of . . , . . . . . . ., trustee, i t  is desirable to make the 'change, and invest the 
proceeds" for the daughter: Held, the proceeds of such sale, made in 
pursuance of the deed, are  to be reinvested by the trustee, and held upon 
the uses and trusts expressed in the conveyances for the benefit of the 
daughter for life. Upon a sale, the daughter would not be entitled to 
have the value of her life estate turned over to her. 

APPEAL by plaintiffs from 0. H. Allen, J., at June Term, 1911, of 
BEAUFORT. 

The plaintiffs in this action are Rena E. Braddy, who before her 
marriage was Rena E. Thomason and a daughter of Macon B. Thom- 
ason, and her husband, E. A. Braddy; and the defendants are George I. 
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Dail, trustee, Beul?h Thomason, Jasper Thomason, Lawrence Thom- 
ason, Bonner Thomason, and Louise Thomason, the last five being 
children of &facon B. Thomason, and under the age of twenty-one 

years. 
( 31 ) Macon B. Thomason was fornierly the owner of the land ill 

controversy, and on 6 April, 1906, he executed a deed in trust 
in the following words: 

North Carolina-Beaufort County. 
This indenture, made and entered into this the 6th day of April, 

1906, by and between Macon B. Thomason and wife, Eliza L. Thom- 
ason, parties of the first part, and George I. Dail, as trustee, party of 
the second part, all of the State of North Carolina, county of Beaufort, 
witnesseth : 

That whereas said Macon B. Thomason is desirous of making pro- 
vision for his daughter, Rena E. Thomason, now of the age of sixteen 
years, against future contingencies and for the maintenance and sup- 
port of the said Rena E .  Thomason; and whereas the said Macon B. 
Thomason is desirous that the said Rena E. Thomason should enjoy 
the proceeds, rents, and inconle of the real estate herein more particu- 
larly described, during the natural life of the said Rena E. Thomason, 
free from liabilities or interference of any one whatsoever: 

Now, therefore, in consideration of the premises and the s u q  of one 
dollar to him paid by the party of the second part, the receipt whereof 
is hereby acknowledged, the said party of the first part has bargained, 
sold, and conveyed, and by these presents doth bargain, sell, and convey 
unto the said party of the second part, as trustee, all that certain lot 
of laud situate in the city of Washington, N. C., bounded and described 
as follows: [A full description is given.] 

To have and to hold the above mentioned and described premises, 
together with the appurtenances, unto the said George I. Dail, trustee, 
his successors and assigns, in trust, alld upon the uses, trusts, and pur- 
poses hereinafter mentioned, viz. : 

First. To allow the said Rena E. Thomason to occupy the said prenl- 
.ises free of relit so long as she can pay the taxes and assessments and 
repairs upon said premises; should she be unable to do so, then George 
1. Dail, trustee, will take charge of the pren~ises, and rent the property, 

collect and receive the rents, and out of the same to keep the 
( 32 ) premises in good order and repair, properly insured, and pay 

all the taxes, assessments, and charges that may be imposed there- 
on, and the surplus pay to the said Rena E .  Thomason, and take her 
receipt therefor, which will serve as a proper rouch'er to the said George 
I. Dail, trustee. 
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Second. To convey the said land and premises to such person or per- 
sons as she, the said Rena E. Thomason, may designate, if in  the judg- 
ment of George I. Dail, trustee, i t  is desirable to make a change, and 
invest the proceeds of such sale in a suitable home for niy said daughter, 
Ilpon the same terms and conditions as hereinbefore nientiond. 

And the said Macon B. Thomason hereby declares that upon the de- 
cease of the said Rena E. Thomason, the said trusts hereby created 
shall cease and deterrrlinc, and the land and premises above described 
shall be in fee simple absolute to the heirs at law of the said Macon B. 
Thornason, if any should be living. 

And the said party of the second part doth hereby siguify his ac- 
ceptance of this trust, and does hesreby covenant and agree to and with 
the said party of the first part faithfully to discharge and execute the 
same according to the true intert and meaning of these presents. 

I n  witness whereof, the said parties have hereunto set their hands and 
seals, the day and year first above written. 

M. B. TIIOMASON (SEAL). 

Hrr 

ELIZA x L. THOMASON (SEAL). 
mark 

The plaintiffs and George I Dail, trustee, purporting to act undcr 
said deed, have sold the land conveyed tliercin to Junius D. Grimes for 
$2,000, which is a full and fair  price for the same. The plaintiff, 
Rena E. Braddy, contends that an equitable estate for life in said land 
was conveyed to her by said deed, and that shc is entitled to have th11 
value of the same ascertained and paid over to her, to- be used as she 
sees fit. 

The defendants deny that the deed to said Grimes is valid, but col1- 
tond, if it does couvey a good title, that the whole fund must be rein- 
c ested. 

His  Honor held that the deed of the plaintiffs and said trustee (33) 
to said Grimes conveyed an estate in fee, and further adjudged: 

"2. That the said George I. Dail, tmstce, has no power to pay to 
the plaintiffs the value of the life estate of the said Rena E. Braddp, 
but is directed to reinvest the said sum of $2,000, the proceeds of sale 
to Grimes, in its entirety in  another piece of property, such as he may 
deem proper, the title to be taken upon the identical uses and trusts set 
out in the deed from Macon B. Thomnson and wife to George I. Dail, 
trustee, recorded in book 138, page 415, of the Beaufort County records." 

The plaintiff exctpted and appealed. 
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Ward & Grimes for plaintiff. 
C. H. Hardin0 for guardian ad litem. 
Small, McLean & McMullan for Dail, trustee. 

ALLEN, J., after stating the case: I t  is not clear that the plaintiff, 
Kena E. Braddy, is entitled to a life estate in the land in controversy, 
under the deed in trust. No estate, legal or equitable, is, in terms. 
conveyed to her, and a construction w ~ n l d  be permissible that it was 
the purpose of the grantor to give her the rents and profits of the land 
for her support, and no more. 

This question is not, however, raised by the appeal, and Cox I * .  Jerni- 
gun, 154 N. C., 584, seems to sustain the contention of the plaintiff as - 
to the extent of her interest. 

Conceding, therefore, that she acquired an equitable estate for life 
under the deed, we are of opinion that this does not confer on her the 
right to have the value of this interest ascertained and delivered to her 
for her own use. As was said in  Cox v. Williams, 58 N .  C., 154, the 
owner of property '(has the right to give i t  with such restrictions and 
upon such terms as he sees proper, and the courts are bound to carny 
his intentions into effect, unless there be something unlawful and against 
public policy." We find nothing unlawful or against public policy in 
the deed, and the language used, as it seems to us, admits of but one 

construction as to the question in controversy. 
( 34 ) The land is conveyed to the trustee in  fee, under the act of 

1879, and the trusts specifically declared. Authority is given 
to the trustee to convey to such person as the said Rena E. may desig- 
nate, but this power is limited by the provision that the trustee must 
first determine that a change is desirable, so that the plaintiff cannot 
compel a conveyance against his judgment, honestly exercised. 

The conveyance authorized is evidently one to consummate a sale of 
the property, as in  the same sentence conferring the power the trustee 
i~ directed '(to invest the proceeds of such sale." The proceeds are to 
be invested in a suitable home for the plaintiff, to be held "upon the 
same terms and conditions as hereinbefore mentioned," and upon the 
death of the plaintiff the trust is to determine, and "the land and prem- 
ises above described'' are to belong to the heirs of the grantor "in fee 
simple absolute." I f  the grantor had the right to dispose of his prop- 
erty as he wished, he could direct that it be sold, and, if sold, that the 
proceeds be invested on such terms as he thought wise and just. 

H e  could give the use of i t  to the plaintiff during her life, and di- 
zeot that i t  be heild in its original form or as reinvested until her death, 
and then that i t  go to his heirs. The language indicates clearly that 
this was his intention. 

2 8 
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H e  does not say t h a t  a p a r t  of the  l and  shall go t o  the  heirs, bu t  "the 
land  a n d  premises above described,'' meaning all  of it. 

I f  t h e  construction contended f o r  by  t h e  plaintiff should be  adopted, 
a serious injustice might  arise. 

T h e  plaintiff i s  one of s ix children, a l l  of whom a r e  heirs  of the  
grantor .  At t h e  t ime the  deed was executed, i n  1906, she was sixteen 
years  of age, a n d  i s  now twenty-one, a n d  h a s  a n  expectancy of 41.5 
years. T h e  value of h e r  l i fe  estata, i n  t h e  proceeds of the sale of t h e  
' l and  ($2,(?00), based on  her  expectancy, would be about  $1,500. 

I f  this  should be ascertained a n d  turned over t o  her, and  she should 
d i e  wi th in  a year, t h e  money would belong to h e r  husband, a n d  
t h e  five minor  children, f o r  whom the  gran tor  intended property ( 35 ) 
of t h e  value of $2,000, would get $500. 

W e  t h i n k  the  judgment was i n  accordance with law, and  i t  is  i n  all 
respects. 

Affirnied. 

S. F. BOWSER & CO. ( I K c . )  v. H. B. TARRY. 

(Filed 20 September, 1911.) 

1. Written Contracts-Par01 Evidence-Conditions Precedent. 
While the express terms of a written contract may not be varied by a 

contemporaneous oral agreement, i t  may be shown by parol evidence 
that  such delivery was on condition that  the written contract was not 
to be operative until the happening of some contingent event, or that it  
was not to be regarded as a contract until the happening of the specified 
event. 

2. Same. 
A written order or contract of purchase by defendant of a certain 

gasoline tank was put in evidence, containing certain provisions that the 
order was not subject to countermand, and there should be no defense 
for nonpayment. The tank was shipped by rail and taken from the depot 
by defendant to prevent the accrual of demurrage charges. The de- 
fendant reshipped the tank to plaintiff, and in an action for  the purchase 
price it  is held competent for the defendant to show by parol evidence 
that  he purchased the tank subject to a contemporaneous oral agreement 
that the order was subject to his being able to get permission from the 
town, wherein he conducted his store, to bury the tank under the side- 
walk, and that this permission had been refused; and that he had not 
notified the plaintiff before shipment, for the reason that  i t  had been made 
sooner than he was led to believe it  would be made. 

APPEAL f r o m  J. X. Adams, J., a t  M a r c h  Term, 1911, of HALIFAX. 
Action t r i ed  on  appeal  f r o m  a justice's court. Plaint i f fs  sued on a n  

instrument  alleged to be n writt,en contract bearing da te  1 6  December, 
29 
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1909, for the purchase of a gasoline tank with incidental appliances, 
at  the price of $140. The tank was shipped from Fort Wayne, In-  
diana, on 15 December, 1909, and arrived a t  Littleton, N. C., some 

time in thc latter part of the month, and was taken out of rail- 
( 36 ) road depot by defendant, as he stated, for purpose of saving 

storage. Defendant having derried liability, on issue submitted 
the court charged the jury that if they believed the evidence the plain- 
tiff was entitled to recover the contract price, $140, etc. Verdict for 
same in plaintiff's favor. Judgment, and defendant excepted and all- 
pealed, assigning errors chiefly in the rulings of the court on questions 
of evidence. 

(Jeorge (3-een and Mumay .4 lLeu for p la in t i f .  
d .  M.  P ico t  a,nd Joseph ,T. Pippen  for dejendant  

HOKE, J. The written instruirient purporting to bear date 16  De- 
cember, 1909, expressed a definite order for the tank and appliances at 
the stated price of $140, and coi~taiired further stipulations as follows: 
"It is agreed by purchaser that this order shall not bc cou~lterrnanded 
and, when filled and due as per specifications and terms herein stated, 
that there shall be no defetlse for nonpayment. I t  is further agrecd 
that in default of payment, S. F. Bowscr &. Co., Inrorporated, or their 
agent, may take possession of and remove said goods without legal 
lmcess, unless such default be grairted by special letter from S. 3'. 
Bowser & Co., Incorporated." This paper-writing hnbii~g bccrr received in 
evidence without objcrtion, plaintiff put dcfeudnnt on the stand, who tcs- 
tificd, on his cxamirration in chief, that he signed the instrument and 
that he had not paid tlre prim or any palst of same. 011 cross-cxamina- 
tion the witness was allowed to state: "The agent for the Bowser 
Coinparry came in to sce me some time in Ijecmnber, 1909, and ex- 
~blail~ed to nrc the ilses and neod for his gasoline tank. I told him that 
f thought it was a fine t l~ ing  and would certainlv like to have one, aiid 
that I would buy one if I could get permission from the town authorities 
to bury the tank ilndcr tlrc street. The agent replied that there was no 
posible danger from the use of the tank, a i d  that lle could not sca how 
the town authorities c*olxld object. T told him that I xvodd btxy the 
tank with the understaiidi~rg that if I could r~ot  get permission from the 

town authorities I could not and would not accept the tank. 
( 31 ) The agent replicd that his factory was great1.y overrun with 

orders, and that it would be impossible to ship the tank befocc 1 
February, 1910, and that in the mearltiine I woiild have ample time and 
opportunity to see the town authorities and arrange to place the 
tank, and that if I could not do so, then I could connterrnand the ord-r 
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and need not take the tank. All of this conversation and every word 
of i t  was prior to my signing the contract, though after signing the 
same we had general talk, but as to what was stated by either of us 
in the general talk, after signing the contract, I cannot and do not 
swear to. The agent left. Before the first day of January, 1910, 
the tank, which he had told me would not be shipped or could not be 
shipped until the first of February, 1910, arrived. I had not then seen 
t h e  town authorities, not having had the opportunity to, and not ex- 
pecting the tank before the time promised by the agent. I took the 
tank out of the warehouse to save storage chargels and pending per- 
mission to plant the same by the to%n authorities. I immediately went 
to the street commissioner of the town of Littleton, who is the proper 
authority to give permission in such cases, and he positively refused 
to permit me to bury the tank in the street. I then asked my landlord 
if I might bury the tank under his building, and he refused me per- 
inission to do so. (I then wrote the Bowser Company that they had 
shipped the tank before the time agreed by their agent, and that I could 
no6 .after having tried, get permission from the town authorities no? 
from my landlord to place the tank where I could use it, and i t  was 
therefore valueless to me.) I went at once and shipped the tank back 

A - 
to the Bowser Company, prepaying freight, and have never been notified 
by the railroad that the shipment was refused." On objection by plain- 
tiff, this statement was exclnded, and in this ruling we think there was 
error. 

The general principle insisted and relied upon by plaintiff is un- 
doubted, that oral evidence mill not be received to contradict or vary a 
written contract. I n  Ray v. Blackwell, 94 N. C., 10, Chief Justice 
Smith, speaking to the question, said: "It is a settled rule too firmly 
established in the lam of evidence to need a re'ference to author- 
ity in  its support, that par01 evidence will not be helard to contra- (38) 
dict or alter the terms of a contract put in writing, and all con- 
temporary declarations and understandings are incompetent for  such 
purpose." And again in the same opinion: "The cases which are ap- 
parently to the contrary do not contravene this rule," but rest upon the 
idea that the writing does not contain the contract, but is in part execu- 
tion of it. Numerous decisions in the State before and since are in  
affirmance and application of the principle. Walker v. Venters, 148 
N.  C., 388; Medicine Co. v. Mizekl, 148 N.  C., 384; Basnight v. Jobbing 
Co., 148 N.  C., 350; Bank v. .Moore, 138 N. C., 529. Even when a 
contemporaneous oral stipulation would be otherwise received, because 
it too was a part of the contract, this will not be allowed when i t  conA 
tradicts the portion of the agreement which is reduced to writing. This 
is well stated by the present Chief Justice in Walker v. Venters as fol- 

31 
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lows: "It is true that a contract may be partly in writing and partly 
oral (except when forbidden by the statute of frauds), and in such case 
the oral part of the agreement may be shown; but this is subject to the 
well-established rule that a cotemporaneous agreement shall not oon- 
iradict that which is written. The written word abides." 

While this position is unquestioned, i t  is also fully understood that 
although a written instrunient purporting to be a definite contract has 
been signed and delivered, it may be shown by parol evidence that such 
delivery was on condition that the same was not to be operative as a 
contract until the happening of some contingent event, and this on the 
idea, not that a written contract could be contradicted or varied by 
parol, but that until the specified event occurred the instrument did 
not become a binding agreemext between the parties. I t  never in fact 
became their contract. The principle has been applied with us in sev- 
eral well-considered decisions, as in Pratt 21. Chaffin, 136 N.  C., 350 ; 
Kelly v. Oliver, 113 N .  C., 442; Penkmun v. Alexander, 111 N.  C., 
427, and is now very generally recognized. Ware v. Allen, 128 U. S., 
590; Wilson v. Powers, 131 Xass., 539; Rym v. Cambill, 88 E. 0. L., 
370; Clark on Contracts, p. 391; Lawson on Contracts, sec. 376; Anson 

on Contracts (Anier. Ed.), p. 318, and except in deeds conveying 
( 39 ) real estate obtains, though the ins'trument is under seal and 

deli~rery has been to the other party. Blewitt v. Boorum,-142 
N.  Y., 357. I n  Ware v. Allen, supra, the rule is expressed thus : ('Par01 
evidence is admissible in an action between the parties to show that a 
written instrument executed and delivered by the party obligor to 
the party obligee absolute on its face was conditional and not intended 
to take effect until another event should take place." And in Anson 
on Contracts, supra, it is said: '(In like manner the parties to a written 
contract may agree that until the happening of a condition which is 
I I O ~  put in  writing, the contract is to remain inoperative." Applying 
the principle, we are of opinion that the proposed evidence should have 
bean received. The statement by permissible interpretation presents 
the view that the instrument, though in  writing and in the form of a 
definite contract, was delivered to plaintiff's agent on condition that 
same was not to become a binding agreement and operative unless and 
m t i l  the town authorities gave their permission to bury the tank in 
the street. There is also the permissible view, with evidence tending to 
support it, that the instrunient was delivered with the intent that same 
should presently bind as a contract of sale, and on the facts as they now 
appear the issue should be determined by the jury on the question 
whether the instrument was delivered on the condition stated or with 
the intent that the parties should be presently bound. And in this last 
crent it would not be open to defendant to show by parol that he had 

32 
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leserved the right to countcrmaild the order. That would be to amlex 
o condition subsequent and in direct contradiction of the express stipu- 
lation of the written instrument. 

There is error, and defendant is entitled to have the cause tried be- 
fore another jury. 

New trial. 

Cited: J e f o t d s  v. Waterworks C'o., 157 N .  C., 12 ;  Fertilizer Wor7cs 
v. i l lc lawhorn,  158 N.  C., 277; G a ~ r i s o n  v. Machine Co., 159 N. C., 
289; illuchirze Co. v. Bullock, 161 N.  C., 13; Piano Go. v. Strickland, 
163 N.  C., 253 ; Mercanti@ Go. I). Parleer, ih., 277 ; Rousseau 71. Call: 
169 N. C., 177. 

( 3- 0) 
S. E. POOL v. J. L. WALKER, AI)BIIXISTRA~COR. 

(Filed 20 September, 1911.) 

1. Contracts, Continuous-Agreement to Take Output of Mill-Termb~ation 
at Will. 

A contract to take the output of plaintiff's shingle mill, wherein no 
time is fixed during which it is to last and none is fixed by usage, may 
be determined a t  the will of either party upon notice. 

8. Same. 
Nothing appearing of record to show that a contract alleged by plaintiff 

with the defendant, whereby the latter was to take the outpnt of the 
shingle mill of the former, contained any agreement of the period of time 
in which he was to do so, and there being no evidence that any shingles 
were made or offered to defendant, or that the plaintiff could get timber 
to make any more shingles when he shut down the mill, or of the capital 
invested, etc.: Held, no error of which the plaintiff could complain as  to 
the amount of recovery in this case for the failure of defendant to continue 
to take the output of the mill. 

APPEAL from 0. 11. Allen, J., a t  Spring Term, 1911, of TYEBELT,. 
Tt appearcd that in  1906 plaintiff borrowed of J. D. Overton, the intes- 

tate, a sun1 of money and to secure payment of the loan cxccuted a mort- 
gage on real property with power of sale, etc. ; that Overton died in 1908, 
and defendant, administrator, having made several efforts to obtain pay- 
ment, proceeded to advertise the property for sale under the mortgage, 
the sale to take place 17 January, 1910. Thereupon plaintiff instituted 
the present action and obtained an injunction staying the sale on affi- 
davits alleging that J. D. Overton in 1906 had contracted and agreed to 
take the outpnt of plaintiff's shingle mill, which he was then erecting, 
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at a specified price ]?er thousand; that said Overton had wrougfully 
failed and refused to comply with said contract, and the damages caused 
by said breach of contract was more than sufficient to pay off and dis- 
charge the loan. Pleadings having been duly filed, issues were submitted 
and responded to by the jury, in effect, that the ainount due on the note 
was $2,998; that the amount due plaintiff from intcstate by reason of 

breach of contract in reference to s'riii~gle mill was $350, wit11 
( 41 ) interest from 14 September, 1908. J u d p ~ e n t  was the1-oupo11 

given crediting defendant's claim with the $350 and interest. 
Judgment of foreclosure entered for the balance of the debt. Plaintiff 
excepted and appealed. 

ill. Maje t t e  and B. F. Aydlett for plaintif l .  
W.  M .  Bon'd, 2'. H. Woodley ,  an,d M s e k k  d2 l ' i l le t t  for defcndunt .  

HOKE, J. There is no error. It appeared in evidence that plaintiff's 
shingle inill was completed and began operations on or about 18 or 19 
June, 1908, and closed down on 2 Scpternber of the same year, having 
manufactured 1'75,000 shingles, which plaintiff sold at  a loss of $2 per 
thousand on the alleged contract price. This loss was allo~ved plaintiff 
by the verdict and has been credited on defendant's claim. There was 
no stated time alleged in the pleadings or shown forth in evidenoe during 
which the intestate was to take the output of plaintiff's mill and it is well 
liilderstood that on thesc continuous contracts where no time is fixed 
dnring which i t  is to last and none is fixed by law or usage, it may be 
determined at the will of either party upon notice. Clark on Contracts, 
p. 430. And on the testimony no good reason appears for a greater 
r.ecorTcry than the loss sustained on the shingles, which were in fact man- 
ufactured. I n  this connection the case on appeal further states: "There 
was no evidence that any of the shingles made were cver tcndered or 
offered to Overton or to defendant, or that plaintiff wlien he stopped 
the mill had or could get timber to make any more shingles, or that he 
kept the mill, or whether it was used tllereaftcr or remained idle, nor any 
evidence as to the amount of capital invested in i t  or that plaintiff 
offered to make any more shingles." 

On this record there is no error certainly which gives plaintiff any 
just ground for complaint, and the judgment is therefore affirmed. 

No error. 
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WHITFORD v. I r v s r m n ~ c ~  Co. 

( 4'2 ) 
G.  A. WHITFORD, ADMIN~STRATOR, v. NORTm STATE LIFE 

INSURANCE COMPANY. 

(Filed 20 September, 1911.) 

Executors and Administrators-Removal of Causes-Action by Administrator 
--Venue. 

An action by an administrator upon. a life insurance policy of his intes- 
tate is properly brought in the county where the administrator resides, 
nbt necessarily where the bond is filed, the addition of the words, "ad- 
ministrator, etc.," being descriptive of his title or the capacity in  which he 
sues (Revisal, secs. 424 and 421)  ; and Revisal, sec. 421, makes a distinction 
between actions in  which the administrator is sued, for then the action 
shall be brought in  the county where the bond is filed. Revisal, secs. 
419, 421, have no application. 

L l ~ r ~ a r ,  from F e ~ g u s o n ,  J., at June  Term, 1911, of CRAVEN. 
This is a nlotion to remove an action from CRAVEN to LENOTS for trial. 
The admitted facts are: 
(1) The plaintiff is G. A. Whitford, admillistrator of W. B. Burgess. 
(2)  The dcfendant is a domestic corporation, whose principal place 

of business is in Lenoir County. 
( 3 )  The action is to recover the amount of a life insurance policy. 
(4) The intestate Blngrss was a resident of Lenoir County at  the tiir~c 

of his death. 
(5) The plaiirtiff qimlified as adniinistrator in Leiloir Countj. 
(6)  The plaintiff, Q. A. Whitford, is a resident of Craven Countg. 
The motion was allowed, and the plaintiff excepted and appealed. 

ALLEN, J .  The calm of actioii allegd ill the complairit is not olle of 
those provided for in section 419 of Rcvisal, which must be tried 
in the county "in which the subject of the action, or some part ( 43 ) 
thereof, is situated"; nor is i t  one of those rncntioned in section 
420 of Ztcvisal, which are to be tried in the county "wlrcrc the cause or 
some part thereof arose." 

The scction requiring actions against administrators to be instituted 
in the county where the bond of the administrator is givcn, has no appli- 
cation, because this is not an action against an administrator, but one 
brought by him. 

As no provision is made elsewhere as to the place of trials of actions 
instituted by administrators, it follows that the controversy between the 
plaintiff and the dcfendaot is dependent upon the construction of that 
part of section 424 of Rcrisal saying: "In all other eases the actiorl 
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shall be tried in thc comity in which the plaintiffs or the defendants, or 
any of them, shall reside at  the cornmcncernent of the action." 

The question is settled when we determine who are the parties to the 
record, because if G. A. Whitford is the party plaintiff, he is a resident 
of Craven and entitled to sue there. 

Tn our opinion, by proper construction of section 424, in connection 
with section 421, he is the party plaintiff, and the addition of "ad- 
ministrator of W. H. Eurgess" to his name is merely descriptive of his 
title or the capacity in which he sues. I f  this is not the correct view, and 
it was the intelltion of the Legislature that the place where letters of ad- 
ministration were taken out should deterniine the residence of the ad- 
ministrator, why is it that provision was not made in section 421 for 
actions by admirristrators as well as for ac'tions against them? 

The clear inference from the last section is that it was the purpose of 
the Legislature to make a distinction between actions by and against 
administrators, and when it is said that actions against administrators 
shall be brought in the county where the bond is filed, and nothing is 
said as to actions by administrators, it cxcludcs the idea that actions in- 
stituted by the administrators arc necessarily to be brought in the county 
in  which letters are granted. 

Ranlcin a. All ison,  64 N .  C., 674, seoms to be in accord with this view. 
In that case the action was brought in Caldwell County in the name of 

Jesse Rankin, guardian of John S. McRorie, against two defend- 
( 44 ) ants, one of whom was a nonresident of the State and the other 

a resident of Iredell County. The answer alleged that John S. 
MclZorie was a resident of Iredell County at  the commencement of the 
;tction. The Court treats tho answer as a11 application for removal, and 
says : "We might regard the answer in this case as such an application; 
bnt then it does not allege that Rankin, the plaintiff of record, resides in 
Iredell County, and consequently, as for such a purpose the Court can 
only look to the partics of record, it could not be allowed." Here there 
is a direct statement that the Court can only look at the parties of 
record in deciding where the action shall be tried, and that Rankin, al- 
though suing as guardian of John S. McRorie, was the plaintiff of record. 

The same rule is stated in Cyc., vol. 18, p. 912, as follows: "Actions 
which are transitory and not local in their nature need not be brought 
by a personal representative in the county wherc the estate is being ad- 
ministered." 

We conclucle that the order of removal was erroneous, and i t  is 
Reversed. 

Ci ted:  Smith v. Patterson,  159 N. C., 140; Biggs v. Bozuelz, 170 
N. C., 35. 
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STATE EX REL. T. C. MANN v. T. H. B. GIBBS 

(Filed 20 September, 1911.) 

1. Appeal and Error-Drainage Commissioners-Motion to Dismiss-Prema- 
ture Appeal. 

The appeal by defendant from the refusal of the court to dismiss this 
action brought against hirn to determine the title to the office of drainage 
comnlissioner is premature and the appeal dismissed. 

2. Drainage Districts-Special IJistrict-Commissioners-Appoi~~tme~~t-In- 
terpretation of Statutes. 

The appointment of commissioners for the Drainage District for Matta- 
muskeet Lake and adjoining lands, ch. 509, sec. 3, Laws of 1909, is to be 
made, two by the State Board of Education and one by the clerk of the 
court, without reference to sec. 19, ch. 442, Laws of 1909,  requiring an elec- 
tion by the owners of the land within the drainage or levee district. 
Bemble, the requirements of section 19  are  but recommendatory. 

APPEAL from 0. IT. Allen, J., at the Spring Term, 1911, of ( 45 ) 
HYDE. 

This action is brought to determine whether the relator, Mann or t l ~ e  
defendant Gibbs is a drainage commissioner in the Drainage District 
for Mattarnuskeet Lake and the lands adjoining thereto. 

The relator alleges that an election was held for drainage commis- 
sioner under ch. 442, see. 19, Laws of 1909; that he and the defendant 
were the only candidates for the position; that he was legally elected; 
that a majority of the votes cast were in favor of the defendant, but that 
enough of thcse were illegal to change the result; that the Clerk of Hyde 
County, before whom the petition for the drainage district was filed, 
appointed the defendant a commissioner, and that he, the relator, is eligi- 
ble to the position and entitlcd thereto. 

Tlrc drfendant denies that any illegal votes were cast for him, allcges 
that he was duly elected, and admits that he has been appointed by the 
clerk, under sec, 3, ch. 509, Laws of 1909. 

The defendant moved to dismiss the action, and, upon the denial of his 
motion, excepted and appealed. 

J .  C .  B. Ehringhaus and W.  M.  Bond fo r  plaintiff. 
Mann & Jones and E. F. Aydlett for defendant. 

ALLEN, J. It requires no citation of authority to sustain the proposi- 
tion that the appeal is premature and must be dismissed, but as both 
parties request it and much expense may be savcd by the deteriuinatio~ 
of the right of the relator to maintain his action if he sustains his allega- 
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tion that he received a majority of the legal ootes cast, we proceed to 
consider it. The question involves the constnlction of see. 19, ch. 442, 
Laws 1909, and sec. 3, ch. 509, Laws 1909. 

The first of these stautes is a general law, applicable to the whole 
State, and is for the establishment of drainage districts upon petition 

filed before the clerk, while the second relates to a particular 
( 46 ) drainage district, and is, "An act to authorize the State Board of 

Education to unite with certain landowners in Hyde County in 
establishing a drainage district, including Mattamuskeet Lake and the 
lands adjacent thereto." 

The language of the two sections upon which the controversy arises 
is as follows : 

Ch. 442, see. 19, Laws 1909: "After the said drainage district shall 
have been declared established, as aforesaid, and the survey and plan 
therefor approved, the court shall appoint three persons, who shall be 
designated as the board of drainage commissioners. Such drainage com- 
missioners shall first be elected by the owners of the land within the 
drainage or levee district, or by a majority of the same, in such manner 
as the court shall prescribe. The court shall appoint those receiving a 
majority of the votes. I f  any one or more of such proposed commission- 
ers shall not receive a vote of a majority of such landowners the court 
shall appoint all or the remainder from among those voted for in the 
election. Any vacancy thereafter occurring shall be filled in like man- 
ner." 

Ch. 509, sec. 3, Laws 1909 : "Two members of the board of drainage 
commissioners provided for in sectio~z 19 of the general drainage law 
shall be appointed by the State Board of Education and one appointed 
by the court before which the petition is filed. The corporate name of 
said district shall be 'Board of Drainage Commissioners of Matta- 
muskett District,' and the State Treasurer shall be the (LC of ic io  treas- 
urer of said board." 

The contention of the relator is that the two statutes should be con- 
stnxed together, and that when so construed, by correct interpretation, 
the provisions as to elections contained in the first are applicable to ap- 
pointnients made by the clerk under the second. 

I n  the view we take of the case, i t  is not necessary to pass upon the 
effect of an election under section 19 of chapter 442, but we incline to 
the opinion that it is recommendatory in  its nature and does not confer 
title. There is an absence of all the usual requirements attending elec- 

tions for general or special purposes, and the qualifications of an 
( 47 ) elector are not $hose prescribed by the Constitution. The owners 

of land within the district, and no others, are entitled to vote, 
thereby excluding those who are not landowners from the right to vote, 
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and including infants and married women who omm lands. There is no 
provision for holding an election, for the count of the vote, for returns, 
or for dcclaring the result. We do not mean that no election can be held 
under a statute unless these regulations appear, but that the absence of 
them, when taken in connection with the language of the act, and its 
purpose, indicates that by an election was meant a meeting of the land- 
owners and an expression of their opinion, expecting the clerk to follow 
it. The latter part of section 19 adds force to this view: "If any one or 
more of such proposed commissioners shall not receive the vote of a rna- ' 

jority of the landowners, the court shall appoint all or the remainder 
from those voted for at  said election," thus providing for tho appoint- 
ment of commissioners who are not thc choice of a majority of the land- 
owners. 

I f ,  however, i t  be conceded that an election is necessary under see. 19, 
ch. 442, and the clerk must appoint one who receives a majority of the 
votes, we arc of opinion that this provision is not incorporated in see. 3, 
ch. 509, and is not applicable thereto. 

The reference to the general drainage law in section 3 is for the pur- 
pose of indicating the nnmber of comniissioncrs and the nature of their 
duties, and not to designate how they shall be appointed or elected. The 
section says, without qualification, that two of thc commissioners shall 
be appointed by the State Board of Education and one by the clerk. I f  
i t  had bcen the intention of the Legislature for the clerk to make the 
appointment under the provisions of section 19, i t  would have been easy 
to add to the power conferred on the clcrk, "as prescribed in section 19 
of chapter 442," and not leave the matter to conjecture. 

There was a reason for the difference in the two acts. Tinder the first 
the landowners of the drainage district were the only parties interested, 
and it was right and advisable that their choice should be re- 
spected in  the selection of compissioners, whilc under the second (48 ) 
the State Board of Education was uniting with certain land- 
owners to form a district, upon the understanding that the State board 
should name a niujority of the commissioners. The plan, therefore, out- 
lined in section 19 could not be applied to the new scheme, and another 
WRS adopted. 

We conclude that the rclator, upon the facts submitted, is not entitled 
to maintain his action. 

The appeal is dismissed as premature. 
Appeal dismissed. 

Cited: Shelton v. White, 163 N. C., 93. 
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G. W. WHITEHUKST v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 20 September, 1911.) 

1. Navigable Waters - Drawbridges - Construction - State's Powers-Nui- 
same. 

Subject to the supervisory power of the National Government, a State 
may authorize the construction of a drawbridge over navigable bodies of 
water within its borders, and no cause of action arises against a railroad 
for a n  illegal obstruction in such waters by reason of thus erecting a 
bridge for public purposes and benefit, leaving reasonable spaces for the 
passage of vessels, for structures of this character are  lawful and not 
nuisances. 

2. Navigable Walers-Drawbridges-C011struction~aes to Vessels- 
Negligence--Accident- Evidence. 

Defendant was erecting a bridge for railroad purposes across the navi- 
gable waters of Albemarle Sound, under authority duly conferred by the 
State. There were two draws therein, a large one near the northern 
shore and a smaller one, 70 feet long, near the southern shore. The plain- 
tiff was "tacking" his sailing vessel against the wind, in  the daytime, for 
the purpose of going through the northern draw, when informed that i t  
was not operated or open, and then changed his course for the southern 
draw. The latter was open about 35 feet on one side and the other side 
was obstructed by a large pile driver, used in the construction of the 
bridge. Seeing the obstruction, the skipper attempted to tack and stand 
away from the bridge so as  to lay his course through the open space, but 
his vessel for some unexplained reason failed to "go about," fell off before 
the wind, and the sails filled in  a strong breezc, which causd the vessel 
to be wrecked on a shoal: Hrld ,  upon this evidence, the proximate cause 
of the loss was a n  accident, the failure of the vessel to respond, and the 
defendant was not liable for the damages sustained. 

( 49 ) APPEAT, from J7~stice, ,I., at January Term, 1911, of Pas~rro-  
TANK. 

These issues were submitted : 
First. Was plaintiff's boat and cargo damaged by the negligence of 

defendaut railway company, as alleged? Answer: "Yes." 
Second. What damage, if any, has plaintiff sustained? Answer: 

"Boat and cargo, $1,500." 
I n  apt tirnc defendants moved to nonsuit, which motion was denied 

and defendants excepted. From the judgment rendered the defendants 
appealed. 

El. 8'. Ayydlctt and J .  C.  B. Ehringhaus for p laint i f f .  
W.  M .  B o n d  f o r  de fendan t s .  

BROWN, J. On 22 December, 1909, the defendant company by its 
contractors, the construction company, was constructing a railway bridge 
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about 6 miles long from Mackey's Ferry, across Albemarle Sound to its 
northern shore near Edenton. The bridge was not entirely completed 
nor in  i se  by the railroad company. I n  the northern part of this bridge 
is located a large drawbridge, over deep water intended for passage of 
vessels. This was about completed, but could not be opened on day 
named because the cement had not had time to set. 

There is also another pivot drawbridge in southcrn portion of the 
bridgc about 1% miles from the southern shore. This drawbridge is over 
70 feet long. I t  turns upon a central pillar and leaves 35 feet clear space 
open on each side of the pillar for passage of vessels. On date named the 
pivot draw was opened, that is, extended east and west, the main bridge 
running north and south. The %-foot space on northern side of the 
pivotal pillar was obstructed by a pile driver at  work on the 
bridge abutment. The other side of the draw was clear and open (501 
for passage of vessels. There was nothing to prevent a vessel 
passing through it, wind and weather permitting. 

The evidence of plaintiff shows that on date named he was beating 
(tacking) his schooncr Alva up Albemarle Sound bound for Avoca load- 
ed with 2,000 bushcls of oyster shell. The wind was blowing from west 
northwest, being almost dead ahead for Avoca, which is some miles west 
of the bridge. 

The plaintiff was tacking back and forth, making for the large north- 
ern draw a t  9 A. M., when he was told by the skipper of the Waterboy 
that the northern draw was closed. Plaintiff at once steered south for 
the southern draw. When he was opposite it he saw that the northern 
side was blocked by a pile driver at  work. I-le attempted to tack and 
stand away from the bridge so as to lay his course and go through. the 
open space on southern side of the long drawbridgc. When he put his 
helm down to tack, the Alva "missed stays," that is, failed to "go about" 
and put her bow into the wind; instead, she fell off before the wind, and 
her sails filling in  a strong breeze caused her to be wrecked on a shoal. 

The AZva was 25 years old and the plaintiff, her owner and captain, 
62, with 40 years experience on the waters of Albemarle Sound. 

I t  is admitted the bridge in question was constructed under the author- 
ity of the General Assembly of this State and under the supervisory 
powers conferred on the Government of thc United States in  such cases 
by act of Congress. 

The right of thc State, subject to the power of the National Govern- 
ment, to authorize such structures across navigabl'e bodies of water 
within its borders is too well settled to be now discussed. Pedric7c v. 
R, R., 143 N. C., 486, and cases cited; Wor7cs 11. R. R., Fed. Cases, No. 
18046. 
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It is settled beyond controversy that where a bridge over a navigable 
stream is erected by authority of law for public purposes and benefit, 

and leaves reasorlable spaces for the passage of vessels, it is not a 
( 51 ) nuisance, but a lawful structure. Pedrick. v. R. R., supra. For  

the convenience and safety of navigation, it is well known that 
the plans and specifications of such structures as this and its draw- 
bridges must be approved by the proper Federal officials. 

I t  is manifest that plaintiff has no cause of action arising out of an 
illegal obstruction of Albenia~le Sound by the erection of this bridge 
across it. 

Nor are we able to perceive that the defendant was guilty of negli- 
gcnce and wanting in the discharge of any duty i t  owed the plaintiff, 
while constructing this bridge. I t s  "draws" had not been completed and 
could not be used with the facility for passing vessels that they now 
afford. I t  is manifest that in constructing these draws navigation must 
r~ecessarily be much more inconvcnienccd and impeded than when thev 
are in a completed state and properly operated. Such temporary incon- 
venience must be suffered for the public weal. 

I t  is niauifest from plaintiff's evidence that the proximate cause of 
his loss was an accident which neither he nor any one clse could foresee 
or prevent. The plaintiff was beating to windward against a strong 
north nor'westerly wind, heading for the northern draw. Before he 
reached i t  he was informed from the Watcrboy that i t  was closed. The 
plaintiff doubtless "eased off his shcets" and pointed towards the south- 
ern draw. I t  was no trouble for him to "stand away" from the bridge as 
far  off as he pleased, for the bridge was to his windward and the wind 
blowing him away from it. Plaintiff says he was givcn no notice or 
signal that the northern side of the southern draw was blocked by a pile 
driver. I t  was 9 o'clock in the morning and any reasonable vigilance 
could have discovered such a lofty object as a pile driver 100 yards away. 
Plaintiff, however, says he did see the obstruction when he got opposite 
the draw. At that time he was in open water and in no danger in case 
his vessel worked all right. He then "tacked ship" with the evident in- 
tention of getting in a position and then laying his course through the 
open draw, but unfortunately the Allla failed him a t  the critical moment. 
Instead of '(corning about" in obedience to her helm, she fell off, and 

before he could recover her she grourlded on the shoal, which 
( 52 ) according to the uncontradicted evidence was 250 yards from the 

bridge and 2,000 feet from the southern draw. 
The failure to answer her helm and tack at  the critical moment has 

wrecked sailing craft before the A7va. Tlcr misbehavior was plainly the 
proximate cause of her grounding on the shoal. I t  is a superstition 
among sailors that sailing craft have their individual peculiarities and 
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idiosyncrasies and become unmanageable when least expected. Some 
one, doubtless a crusty and disappointed bachelor, has said that is the 
reason they are given the feminine gender and called "Xhe." 

This plaintiff, an experienced sailor, knew his craft and that she was 
heavily laden and not so active as when light. I t  may have been the 
part of wisdom to have dropped anchor and waited for a niore favorable 
breeze rather than attempt to beat through a drawbridge against a strong 
head wind. 

However that may be we see nothing in the record which justly 
renders the defendants liable for the loss of plaintiff's vessel. 

The motion to nonsuit is sustained and the action dismissed. 
Reversed. 

Cited: Townsend v. Construction Co., 159 N. C., 506. 

C. J. DEBRUHL v. J. T. HOOD. 

(Filed 20 September, 1911.) 

1. Tender-Profert-Readiness to Pay-Suit-Payment Into Court. 
To constitute a valid tender, t h e  party claiming its beneflt must allege 

and show that since its refusal he has always been ready to pay the same, 
and upon suit brtiught he must pay the money into court. 

2. Same-Verdict. 
The verdict of the jury rendered in a n  action upon a mortgage note will 

not be affected by a tender of a larger amount made before the com- 
mencement of the action, which was refused and not kept good; for the 
refusal thereof left the matter open and a t  large, and the court could find 
the true amount. 

APPEAL by defendant from Ferguson, J., at May Term, 1911, ( 53 ) 
of CRAVEN. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Justice Walker. 

M o o r e  & Dunn for plaintiff. 
CTuion cii Gztiort for  defendant. 

WALKER, J. This action was brought to enjoin the defendant froin 
selling certain property under powers of sale contained in two morb 
gages, originally executed by plaintiff to Mrs. Sophia B. Duffy and the 
Citizens Bank of New Bern, to secure notes of the plaintiff, and by them 
sold and transferred to the defendant. I t  is alleged in the complaint 
that several cash payments were made upon said indebtedness by the 
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plaintiff, which, with the proceeds of certain timber cut from the land 
and received by the defendant, which, by reason of the contract between 
the parties, should have been applied to the debt, have reduced the 
amount thereof to $273.68, which sum was tendered bg the plaintiff to 
the defendant, who refused to accept the same. No money was deposited 
in court in  oi.der to keep the tender good. I t  is the universal rule that, 
in order to constitute a valid and effectual tender, the party who makes 
it must allege and show that sincc the rcfusal to accept the money he has 
always been ready to pay the same, and must bring the amount of the 
tender into court, and i t  has been said that he should take a rule on the 
plaintiff or party to whom the debt is due, to accept the same or proceed 
at  his peril. Cope v. Rryson, 60 N. C., 312. I n  BiZzell 11. Hayward, 96 
'IT. S., 580, i t  was kaid, with reference to a sufficient tcndcr: T o  have 

. 
the effect of stopping interest or costs, a tender must be kept good; and it 
ceases to have the effect when tllc money is used by the debtor for other 
purposes." A plea of tender not accompanied by profert in  ruriam is 
bad. Saper u .  bones, 56 Md., 503. Thc subject is f ~ d l y  discussed in 
Parker a. Eeasley, 116 N.  C., 1, with ample reference to the authorities. 
Justicc Allen, in a very rccer~t case decided by this Court (Lee  v. ManZey, 
154 N. C., 244), adopts the statement of Wilde, C. J., in Diron v. Clark, 

57 E. C. L., 376, as follows: "The priiiciple of the plea of tender, 
( 54 ) in  our apprehension, is that the defendant has been always ready 

(toujours prist) to perform entirely the contract on which the 
action is founded; and that he did perform it, as far as he was able, by 
tendering the requisite money; the plaintiff himself precluding a corr- 
plete performance by refusing to receive it. And as, in ordinary cases, 
the debt is not discharged by such ter~der and refusal, the plea must not 
only go on to allege that the defendant is still ready (uncore prist), bat 
must be accompanied by a profert i t% curiam of the money tendered." 
The case of Dixorb v. CYlc7rk was cited with approval also in Bank I). 

Davidson, 70 N .  C., 122. 
The defendant in his answer insisted that the anlount duc upon the 

indebtedness secured by the mortgages was not $273.68, as alleged by the 
plaintiff, but a much larger sum, to wit, $1,180.96, and demanded the 
payment of that amount." 

The jury found that the true sum was neither of the said amounts, 
but $203. I t  was urged by the defendant in  thc court below that this 
verdict was erroneous, as he was entitled to recover a t  least $273.68, the 
amount of the tender. We do not see upon what ground any such claim 
can be based. The tender was rejected, and, as the money was not paid 
into court, it left the matter open and a t  large, the same as if no such 
tender had been made. The defendant should have taken the money 
when it was tendered, if he wished to avail himself of the tender. I t  is 
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now too late for him to get the benefit of the same. The law will not 
compel the plaintiff to renew his tender, so' that the defendant, who has 
submitted his cause to the jury and been defeated in his contention, may 
have another chance to accept it. This would be giving him two chances, 
to which he is not entitled, either in law or equity. Good faith requires 
that he be made to abide by his first decision. The fact that a greater 
sum was tendered than was actually due did not entitle the defendant to 
that sum if he rejected the offer, so as to prevent the court from asccr- 
taining the true amount for which judgment should be given. I n  Glos v. 
Goodrich, 175 Ill., 20, the Court, in dealing with a similar ques- 
tion, said: "The objection that the sum of $30 was tendered and ( 55 ) 
the decree o d y  required the lmyliient of $25.50 cannot be held 
well taken, because in a chancery proceeding the offer to bring the 
money irlto court and abide by the order of the court as to its payment is 
a sufficient tender, and being incorporated in the bill, the court may find 
the actual amount due and .require that sum to bc paid, and is not re- 
quired to find a greater amount due than actually exists because a tender 
for such greater sum has theretofo~e beer] made." 

We see from this case that even whcn the tender was held to be good 
and continuing, by reason of what was said to be equivalent to actual 
payment into court, the court has the right to  find the correct amount 
and enter judgment for it, and not for the larger amount which was 
tendered, and a f o ~ t i o r i  this can be donc when the tender was made out 
of court and under the circumstances stated in this case. 

I n  Ahel 11.  Opel ,  24 Ind., 250, the Court held thul,, while a tender is 
ail ad~nission of the ai~lount due upon the debt, it is not conclusive, no 
more than any other adii~ission of fact, and docs not preclude the court 
from inquiring as to the true amount, nor does it exclude the consid- 
eration of all other evidence upon the subject, and, further*, that if too 
much has been tendered, no obligatiou arises to pay the larger sum or to 
keep the tcndrr good at that amount. That case was very much like this 
The mortgagor tendered $1,440, wllen only the sum of $1.309 was found 
to be due, and i t  was held proper to entrr judgment for the smaller 
amount, c lot withstanding the tender. See, also, 28 A. & E. Enc., pp. 
15 and 16, title, "Tender as adinission of liability." 

The jury have decided against the defendant, mortgagee (who was 
oppressively demanding far rnorc thaii he was justly entitled to recover), 
and upon evidence, as we think, sufic.ient to sustain the verdict, and 
there was no error committed duri~rg the trial which invalidates that 
verdict. We, therefore, affirm the judgment. 

No error. 

Cited: Airedicim Co. a. Davenport, 163 N.  C., 298. 
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DEPPE v. R. R.; GASKINS 'u. HANCOCK. 

( 56 
N. R. DEPPE v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 27 September, 1911.) 

I n  this case no substantial error was found. 

APPEAL by defendant from Perguson,  d., a t  April Term, 1911, of 
CEAVEN. 

D. L. W a r d ,  D. E. IIenderson, 3. ill. Green, and R o d m a n  Guion  for 
plaintif f .  

N o o r e  & D u n n  for defendant .  

CLARI~, C. J. This case mas before us, 162 N. C., 19-83, where the 
facts are fully set out, and again, 154 N. C., 523. 

On this last trial the case was tried in  accordance with the principles 
of law laid down in the two former appeals. The evidence was substan- 
tially the same as on the former trials, with the addition of other wit- 
nesses, whose evidence was largely cumulative. 

Numerous exceptions' were taken, but we do not think that discussion 
of them is necessary. The learncd and impartial judge ruled out mpch 
of the plaintiff's testimony and evidently labored to bring the case 
strictly within the former decisions of this Court in this case. We think 
he has done so, at  least to the extent that no substantial error has been 
committed which entitles the defendant to still anotlier trial of the case 
before a jury. 

No error. 

W. L. GASKINS v. H. S. HANCOCK. 

(Filed 27 September, 1911.) 

I. Publie Highways-Bridges -Vehicles-Automobiles-Negligent Operation 
-Questions for Jary. 

I n  a n  action for damages for injury allegcd to have been sustained be 
cause of the defendant's negligence in  running his automobile over a 
bridge, without observing proper caution for plaintiff's safety, overtaking 
plaintiff thereon and frightening his mules so that they became uncon- 
trollable, throwing plaintiff to the floor of the bridge under their feet, 
and running his conveyance over him, there was conflicting evidence a s  
to the speed of the automobile and the ability of defendant to slow up in 
time to avoid the injury: Held, in this case, the charge of the court 
was correct under Laws 1909, ch 445, secs. 9,  10, 11, and 12, regulating 
the operation of moving vehicles in  use on the highways; (2) the case 
was almost entirely one of fact, and properly submitted to the jury. 
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2. Public 1Iighways-Rridges-Automobiles-Negligent Operation-Damages 
-Implied Notice. 

One driving an automobile along public highways and over bridges is 
liable for such compensatory damages as  are  proximately caused by his 
negligence in  not exercising proper care in looking out for horses, etc., 
thereon; and he is required to take notice that such machines are liable 
to  scare them. 

3. Public Highways-Conveyances-Automobiles-Nuisance. 
It is not negligence per se for a person to use an automobile in traveling 

along public highways and across public bridges. 

APPEAL by defendant from E'erguson, J., at May Term, 1911, ( 51 
of CRAVEN. 

Thc facts are sufficiently stated in the opinion of the Court by Mr. 
Chief J u s t i c ~  Clark. 

E. M.  Crcen ctnd Guion & U ~ i o n  for plainliff. 
Mr. B. MCTIW for d~fendant .  

CLARK, C. J. According to plaintiff's cvidcnce he was driving a pair 
or" mules across Neusc Rir7m bridge, a strllcture about 1 mile in length 
and 18 feet wide, perfectly straight. A few yards ahead when plaintiff 
first drove upon the bridge, the defendant was crossing the bridge in an 
automobile, and when plaintiff had crossed probably one-half the bridge, 
going a t  the ratc of about 3 miles an hour, he saw defendant returning 
and coming towards him a t  a rate of sljeed of about 10 miles an hour; 
his mules showed signs of fright, whcrenpon the ncgro riding with him 
on thc back of the cart, at the direction of plaintiff, signaled and called 
to the defendant, when at a distance of about 40 yards, requesting him to 
stop his ilia~liine; he came on, and the ~nules becoming nrrcoirtrollablc. 
plaintiff, 811 old man, was thrown to the floor of the bridge undcr the 
mules' feet, and the two wheels of thc double horse wagon, with 
thc n e p o  upon the rear, passed over and acroos the small of 
plaintiff's back, from which injury he sustained grcat suffering ( 58 1 
and for sevcral months was disablcd to labor. 

Therc was conflicting evidence as to thc distance a t  dic1.i  the plaintiff 
signirled the defcndant and also the speed at  which thc automobile was 
traveling. T l x  dcfei~dant's evidence put the speed at  less than 5 miles 
an hour, while the plaintiff's witriesses placcd i t  a t  more than that. The 
defendant's testimony was that he could not have stopped his machine 
sooner without injury to occupants. 

The judge read to the jury the statute regdating the operation of 
moving vehicles in the use of highways, Laws 1909, ch. 445, sees. 9, 10, 
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11, and 12, and gave a careful charge in accordance therewith, applying 
the law to thc various phases of the facts as might be found by the jury, 
in which charge we find no error. 

The exception as to the form of the issues cannot be siistained, as 
upon them e17ery phase of the controversy could be, and was, fairly sub- 
mitted to the jury. Humphrey 11. Church, 109 N. C., 137, and cases 
there cited. The exceptions of the defendant are largely addressed to the 
refusal of the court to grant a nonsuit and refusal to instruct the jury 
to answer each of thc issues, seriatim, in favor of the defendant. I n  re- 
fusing to do so there was no error. 

The case is almost entirely one of fact, and was properly submitted to 
the jury, who evidently gave a moderate verdict. The judge cautioned 
them very properly that they were to give only compensatory damages 
and nothing by way of punishment. H e  also ii~structed them that an 
antomobilo is not a nuisance in itself and that i t  was not negligence 
per se for a person to use one in traveling along public highways and 
across public bridges, and that the owner is liable for damages only 
when caused by his negligence; that hc is required to take notice that 
such machines are liable to scare horses along the highway, and he 
should keep a proper lookout, not to cause any injury to others which 
could be avoided by proper care in the use of his machine 

No error. 

Cited: Curry 1 1 .  Fleer, 157 N. C., 19. 
1 

P .  A. NICHOLSON ANJJ J. T. NICHOLSON v. EUREKA L U M B E R  COMPANY. 

(Filed 27 September, 1911.) 

1. Evidence-Ancient 1)ocnments-Self-evidence-Circumstances. 
Ancient documents relative to the inquiry, bearing date or purporting 

to bear date at or before a period of thirty years prior to the time they 
are offered in evidence, are admissible without the ordinary requirements 
of proof of execution or as to handwriting, when produced from a proper 
or natural custody, free from suspicious circumstances or those indicative 
of fraud or invalidity; and these preliminary requirements are for the 
determination of the court. 

2. Same-Supporting Evidence-Questions for Jnry. 
It  is not now necessary that when an ancient document is offered in 

evidence as a muniment of title it should be fortified by some evidence 
of possession or occupation under and consistent with the purport of the 
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NICEOLSON v. LUMBER Co. 

instrument; but its presence or absence is a relevant circumstance for the 
consideration of the jury after the document has been received in evi- 
dence. 

3. Evidence-Handwriting-Nonexpert Witnesses. 
A witness, whether an expert or another, who has acquired knowledge 

and formed an opinion as  to the character of a person's handwriting from 
having seen such person write or from having, in  the ordinary course of 
business, seen writings purporting to be his and which he has acknowl- 
edged or upon which he has acted or been charged, may give such opinion 
in evidence when a relevant circumstance. 

A witness, whether a n  expert or not, who has been properly allowed to 
express a n  opinion as  to the handwriting of a given paper, on being shown 
a writing admitted to be genuine, etc., may show the two papers to the 
jury and, by making con~parisons between them, explain and point out the 
similarity or difference between the two. 

6. Same-Ancient Docaiments-Muniments of Title. 
I t  is  competent for a witness to testify to the genuineness of the signa- 

ture or handwriting of an ancient document, who in the course of his 
duties has had full opportunity and frequent occasion to observe and note 
the handwriting in  other ancient documents which are  entirely free from 
suspicion, and who states that he has thus been enabled te  form a satis- 
factory opinion as  to the handwriting of the document in  question. . 

6. Same. 
I n  a n  action involving title to lands, where the location of a certain 

corner will control the location of the locus in  quo, and wherein the 
genuineness of a certain certificate of survey purporting to have been 
made by the common ancestor is germane to the inquiry, it  is  competent 
for the witness, a grandson, to testify to the genuineness of the writing 
when shown to him on the stand, after he has testified that he and his 
,father are  surveyors; that  he knew by his family reputation that  his 
grandfather was one likewise; that  since he had become a surveyor his 
father had frequently, while looking over the old papers of his grandfather, 
informed him, "This is  your grandfather's signature"; and that the wit- 
ness had been afforded opportunity to observe and note such signature 
as  surveyor to numerous papers coming under inspection in the line of 
his duty. 

7. Evidence-Plats, etc.-Jury's Deliberations-Appeal and Error. 
I t  is  reversible error for the trial judge, under objection, io  permit the  

jury to take plats of or certificates relating to the location of disputed 
lands to their room and inspect them in their deliberations. 

APPEAL by plaintiff from Joseph S. Adams, J., at December ( 60 ) 
Term, 1910, of BEAUFORT. 

Trespass, involving an issue as to title. On said issue as to title there 
was verdict for defendant, judgment, and plaintiff excepted and ap- 
pealed. 

156-4 4 9 



I N  T H E  SUPREME COURT. [I56 

Nicho lson  & D m i e l  for p la in t i f s .  
W i l e y  C. R o d m a n  for defendant .  

HOKE, J. On the trial i t  appeared that both parties claimed under 
Rue1 Windley, deceased, who by his last will and testament, bearing 
date in 1854, made disposition of certain real estate as follows: "I give 
and devise to my two grandsonsp George C. Respess and John B. Respess, 

all of my river shore lands, lying on the north side of Painlico River and 
known as the William Wi'ndlcy, deceased, lands, excepting 100 acres 
which I shall lend to liuel W. Jordan and given to his children, and 

also except 100 acros which I shall give to niy friend, James 
( 61 ) Windley, aud the rest of the said tract to be equally divided 

between the said George and John B. Respess. 
''Item 2 : I give and bequeath to my friend and relative, James 

Windley, for favors done me by him, the following tract of land lying 
near the waters of Old Town Creek and beginning at or near the head of 
Ash Branch at an oak, and from thence south 80 east 17 poles to a 
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" A  is the division line of the Alderson quarter land from 
the River plantation and the Aaron Hammond land. 

"B" is the westernmost line of the widow's dower. 
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corner; thence with William Windley's own line east 129 poles to a 
corner; thence north 15 west 66 poles to a corner stake in  the savannah; 
thence north 16 west 160 poles to a corner; thence south 10 east 16 poles 

to said Ash Branch, and then to the beginning, containing 100 
( 63 ) acres, more or less, and was patented by William Windley, de- 

ceased; to have and to hold to him and his heirs in fee simple 
forever." 

Plaintiff claimed thc 100 acres devised in this will to James Windley 
under a deed from a surviving child and one of the devisees of said 
James, and defendant claimed under a deed from the said John B. 
Respess, to whom the said George Respess, codevisee, had conveyed his 
interest, and which said deed purported to convey the land devised to 
John B. and George Respess, under said will of Rue1 Windley; and on 
matters relevant to this appeal the issue as to title was made to depend 
largely on the correct location of this devise of 100 acres to James Wind- 
ley, defendant alleging that plaintiff had failed to locate the said land 
a t  all, and that any correct location of samc, if made, would not include 
the locus in quo. On this question of location there was evidence on part  
of plaintiff tending to fix the beginning corner of the 100 acres as a 
certain "oak at  or near the hcad of Ash Branch" as callcd for in the de- 
vise and subsequent deeds, and that the placing as contended for would 
result in locating this land so as to include the locus in quo;,and in  rebut- 
tal of his testimony, defendarlt offercd, and same was received in evidence 
over plaintiff's objection, a certificate of survey for a land warrant and 
grant to Calvin Windley for 200 acres of land in  Beaufort County. This 
certificate, bearing date or purporting to bear date in 1841, contained a 
plat of land, with the courses and distances, and was signed by Ruel 
Windley, surveyor, and also the chainbearers, was without erasure or 
interlineations of any kind, and as we understand the record was the plat 
and survey accompanying a grant to Calvin Windley, of same date, for 
a tract of land in  that neighborhood of the quantity stated, and was 
produced from the proper custody. This plat was introduced because it 
apparently showed a placing of Ash Branch entirely different from thak 
claimed by plaintiff and tending to show that a correct location of the 
100 acres would not cover the locus in quo. Before the same was ad- 
mitted, John B. Respess, Jr., a witness for defendant, testified as follows : 

'(Q. Do you know Ruel Windley's handwriting? A. I know 
( 64 ) i t  in this way: he raised my father and was very much devoted 

to him, and often in looking over his papers, which I have now, 
my father would show me and say, 'This is grandfather's signature.' 

"Q. Have you seen a great deal of that writing? A. Yes, sir. Since 

52 



N. C.] FALL TERM, 1911. 

I have been surveying I have scen quite a lot of it. By family reputa- 
tion, my greatgrandfather was a surveyor, and my father was a sur- 
veyor.)' 

A small map, marked "A," was handed to witness, and he was asked: 
"Q. Whose handwriting is this, if you know? A. That is Rue1 Wind- 

ley's, from the source of information that I have. 
"By the Court: Q. Do you mean to say that somebody told you that 

that identical paper was in Rue1 Windley's own handwriting? A. Not 
this one. 

"By counsel for defendant: Q. From the writing you have seen pur- 
porting to have been written by Ituel Windley, is that, or is it not, his 
handwriting? A. Ycs, sir;  that is his handwriting." I 

On thesc facts and accompanying testimony, we are of opinion that 
the plat with the certificate was properly received in evidence, being 
admissible as an ancient document and also by reason of competent 
testimony tending to show that the certificate just below the plat, and 
giving the corners of same, was signed or subscribed in the handwriting 
of Rncl Windley, deceased. I t  is well established that ancicnt documents, 
that is, documents relevant to the inquiry and bearing date or purport- 
ing to bear date at or beforc a period of thirty years prior to the time the 
same are offcrcd in evidence, prove thernselvcs, that is, they are admissi- 
ble in evidence without the ordinary requirements as to proof of execu- 
tion or as to handwriting, the recognized limitation being that they 
should be produced from propcr or a natural custody and be free from 
suspicious circumstances, indicative of fraud or invalidity. McKelvey 
on Evidencc (2  Ed.), p. 440. These preliminary requirements bcing for 
the detcrrnination of the court. The principle is stated in $tevcns7 

' 

Digest of the Law of Evidence, as follows : "Where any document 
purporting to be thirty ycars old is produced from any cwtody ( 65 ) 
which the judge in Ihe particular case considers proper, i t  is pre- 
sumed that the signature and every other part of such document which 
purports to be in the handwriting of any particular person is in that per- 
son's handwriting, and, in the case of a docurnent executed or attested, 
that it was duly executed and attested by the persons by whom i t  purports 
to be executed and attested; and the attestation or execution need not be 
proved, even if the attesting witness is alive and in court. Documents are 
said to be in proper custody if they are in the place in which, and under 
the care of the person with whom, they would naturally be, but no 
custody is improper if it is proved to have had a legitimate origin, or if 
the circumstances of thc particular case arc such as to rcndcr the origin 
probable." 

This statement, copied with approval in  2 Elliott on Evidence, sec. 
431, will be found very generally sustained, and applies, except where 
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modified or restricted by statute, not only to deeds, but to wills, leascs, 
letters, records, contracts, maps, certificates, and all other writings which 
are relevant to the inquiry and may need authentication. 3 Wigmore, 
sec. 2145 ; 2 Elliott, see. 1333 ; Starkie on Evidence, sec. 521 e t  seq.; 2 A. 
& E., p. 322. Where such a document is offered as a muniment of title 
it was formerly held that it should be fortified by some evidence of 
possession or occupation, under and consistent with the purport of the 
instrument, a position rcferred to as prevailing in P l u m e r  v. Basker- 
ville, 36 N.  C:, pp. 252-269; but the view which now more generally 
obtains does not seem to make this evidence of cotemporaneons or 
accompanying occupation a necessary requirement to the introduction of 

' the paper, but its presence or absence is a relevant circumstance for the 
consideration of the jury after the same has been received in evidence, 
the presumption as to the authenticity of an ancient documcnt being a 
rebuttal one. McKelvey on Evidence, p. 441; Wigmore on Evidence, 
sec. 2441; Starliie on Evidence, sec. 524; Wharton Law of Evidence, 
1358, 1359. 

Again, as stated, we think the testimony of John B. Rcspcss, 
( 66 ) concerning the document, would require that the same be re- 

ceived in evidence. Whilc the doctrine of opinion evidence, by 
what is in strictness termed a comparison of handwriting, as a rule, is 
only permitted in this State in the case of expert witnesses, and then in 
a restricted line of cases, as shown in Tunstall v. Cobb, 109 N.  C., 316; 
Yeates v. Yentes, 76 N.  C., 142, a witness, expert or other, who has 
acquired knowledge and formed an opinion as to the character of a 
person's handwriting from having seen such person write or having, in 
the ordinary course of business, seen writings purporting to be liis and 
which he has acknowledged or upon which he has acted or been charged, 
as in the case of business correspondence, etc., may give such opinion in 
evidence when a relcvant circumstance. Pope 11. Askew, 23 N. C., 16; 
Stephens on Evidence, 98; Abbott's Trial Evidence, 485-86. And the 
position excluding proof of lrandwriting by comparison is now so fa r  
relaxed with us that although a jury is not allowed to make comparisons 
for themselves ( f i~ l l e r  v. Pox, 101 N.  C., 119)) a witness, expert or not, 
who has been properly allowed to express an opinion as to the handwrit- 
ing of a given paper, on being shown a writing admitted to be genuine, 
may "show the two papers to the jury and, by making comparisons be- 
tween them, explain and point out to the jury the similarity or difference 
between the two." Martin v. Knight, 147 N. C., 664. And the means 
of acquiring the requisite knowledge to enable one to form and express 
an  opinion as to handwriting has, in a case of ancient docum~ents, and of 
necessity, been extended to include a witness who, in the course of his 
duty, has had full opportunity and frequent occasion to observe and 
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note the handwriting in other ancient documents entirely free from sus- 
picion, and states that he has thus been enabled to form a 'satisfactory 
opinion as to the handwriting of the ancient document in  question. 
3 Taylor Evidence, Amer. Notes, 1229, 21; Chamberlain Best on Evi- 
dence, p. 231 ; Stavkie on Evidence, see. 521. 

Writers on evidence usually refer to such testimony as coming only 
from expert witnesses, but we doubt if an examination of the decisions 
would justify the statement. The opinions in these cases, so far  as bxam- 
ined, seem rather to lay stress on the fact as stated, that the wit- 
ness had charge and custody of numbers of documents, with full ( 61 ) 
opportunity and frequent occasion to examine them, rather than 

t 

the fact that a witness was in strictness and technically an expert. The 
Ii'itz7ualter Peerage case, 10 C. & F., 193 ; Canty v. Platt, 11 S. C., 260; 
Swcgart  v. Richnrds, 8 Pa.  St., 436; Jackson v. Brooks, 8 Wendell, 426. 
I n  this last case the doctrine is stated as follows: "Where witnesses to ' 
ancient writings are dead, and such a period of time has elapsed since 
the execution of the instruments. that no person can be presumed to be 
living who can testify to the handwriting of the parties or witnesses, 
evidence by a witness verifying the signatures of the parties and wit- 
nesses is admissible, although his knowledge of such genuineness is de- 
rived solely from an inspection of other ancient writings having the 
same signatures, which have been treated and preserved as muniments 
of title to estates." And generally on the question of the admissibility 
of this evidence, see Tutilc v. Rainy, 98 N .  C., 513 ; Strother v .  Lucas, 
31 U.  S., 763; IIogans v. Carruth, 19 Fla., 84; Floyd v. Tewkshury, 129 
Mass., 362. 

A proper application of these authorities fully supports the ruling of 
the court in  admitting the certificate and plat in question, and, as stated, 
on both grounds. I t  was an ancient document, produced from a custody 
both reasonable and natural and apparently without any fact or suggcs- 
tion casting doubt or suspicion upon it. (2) The witness John B. 
Respess fully qualified himself to give an opinion as to the handwriting 
of Ruel Windley in testifying that he had had occasion and full oppor- 
tunity to examine and note other ancient documents having Ruel Wind- 
ley's signature in care and keeping of his father and himself, the son and 
grandson of Rue1 Windley, and to observe and note his signature as sur- 
veyor to numerous papers coming under his inspection in the line of his 
duty. 

While we uphold the action of the court on the question suggested, the 
plaintiff is entitled to a new trial by reason of another exception duly 
enter&, for that the court, over plaintiff's objection, allowed the jury to 
take this plat and certificate to their room and inspect the same in their 
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deliberations. This is contrary to our practice and has been condemned 
in several decisions of the Court. Williams v. Thomas, 78 N. C., 

( 68 ) 47; Outlaw v. Hurdle, 46 N.  C., 150; Watson 11. Davis, 52 N. C., 
178-81. For this error, as stated, plaintiff is entitled to a new 

trial, and i t  is so ordered. 
New trial. 

CLARK, C. J-., did not sit. 

Cited: Eisselt v. Lumber Co., post, 164; La Boque v. Kennedy, post, 
370; Rangele?y v. Harris, 165 N.  C., 362; Boyd v. Leatherwood, ib., 616, 
618; Bank v. M ~ ~ l r l k l ~ r ,  168 N.  C., 55; Lupton v. Express Co., 169 
N.  C., 674; Morgan v. E'ratew~al Assn., 170 N. C., 82. 

L. C. CARROLL v. MARTHA AND ISAAC JAMES AND A. L. WILSON. 

(Filed 27 September, 1911.) 

Claim and Delivery-Mortgages-Payments-Other Property-Pleadings- 
Admissions-Burden of Proof-Appeal and Error. 

In defense to an action of claim and delivery of mortgaged property, 
the defendant contended, among other things, that certain tobacco de- 
livered to the plaintiff, not embraced in the mortgage, was sold by the 
plaintiff, who retained the proceeds of the sale, except $112, which 
he paid to a certain agricultural lienor, at the request of the plaintiff. The 
amount due under this lien was admitted in the pleadings, and, Held ,  
error for the trial judge to put upon the plaintiff the burden of proving 
it. A new trial is ordered, as the record does not disclose whether the 
jury, in their verdict, allowed plaintiff this as a credit. 

APPEAL from Peebles, J., at June Term, 1910, of CARTEKET. 
This is an action to recover personal property under a chattel rnort- 

gage executed by Czesar James, who is dead. The property was seized 
under claim and delivery proceedings issued in this action, and delivered 
to the plaintiff, and sold by him. 

The defendants are the administrator of Cmar  James and his grand- 
son. They allege in their answer that a part of the property seized was 
not embraced in the chattel mortgage; that other parts of the property 
were bought by the plaintiff, at  the sale under the mortgage, for less 
than its value, and that after the death of Cmar  James, the plaintiff 
took into his possession and sold 5,000 pounds of tobacco belonging to 
James, and that he retained all of the proceeds of the sale of the tobacco, 

except $112, which he paid Y. Z. and A. 0. Newberry, at the 
( 69 ) request of the defendants. 
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The sum of $112 paid to Newberry, at the request of the defendants, 
out of the proceeds of the sale of the tobacco, was due on an agricultural 
lien executed by Caesar James to E. H. and J. A. Meadows, and trans- 
ferred by them to Newberry. 

There was a controversy between the parties as to the amount of prop- 
erty that went into the hands of the plaintiff, its value, and as to the 
state of the account between .them. 

The plaintiff, among other things, contended he was entitled to charge 
aganist the defendants the sum of $112 paid to Newberry. 

The court charged the jury on this contention as follows: "In order 
for the plaintiff to get credit for the amount of the Meadows mortgage, 
i t  was incumbent upon him to show what was due on the Meadows 
mortgage, because the mortgage was an agricultural lien; it was a prom- 
ise to advance so much money, and not to exceed so much money, and 
when the plaintiff saw fit to pay on the Meadows mortgage $112, i n  
order to sustain that payment it was necessary for him to show that 
Meadows had at  that time advanced on that agricultural lien $112, in- 
cluding the interest that was due; there was no interest due on the 
Meadows claim until 1 November, 1908." 

Plaintiff excepts. There was a verdict and judgment for the defenrl- 
ants, and the plaintiff excepted and appealed. 

Simmons & Ward and C. R. Wheatley for plaintiff 
Abernethy d Davis for defendant. 

ALLEN, J., after stating the case: Tho charge of his Honor., placing 
the burden on the plaintiff to prove the item of $112, is erroneous and 
entitles the plaintiff to a new trial. I t  would have been correct but for 
the fact that the defendants allege in their answer that this sum was 
paid by the plaintiff out of the proceeds of the sale of the tobacco, at  the 
request of the defendants, and the plaintiff admits this in his reply. 

Being a fact admitted by the pleadings, it was not in contro- ( 70 ) 
versy, and the burden was not on the plaintiff to establish it. 
The error was the result of an inadvertence, as show11 by the 'state- 
ment made by the presiding judge, which is attached to the case on 
appeal. H e  says that he overlooked the answer of the defendants as to 
the $112, and that his attkntion was not called to it. 

As the item is admitted, we would direct i t  to be credited on the 
amount recovered by the defendants, instead of ordering a new trial, if 
we had any means of ascertaining the decision of the jury with reference 
to i t ;  but we cannot say, on the record, that it has not already been 
allowed, and as the question was submitted to them erroneously, we must 
order a 

New trial. 
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Boss v. R. R. 

J. C. BOSS v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 27 September, 1911.) 

1. Carriers of Goods-Evidence-Conditiorl of Goods at Destinatioll-Negli- 
gence-Presumption-Rebuttal-Questions for Jury. 

When goods are  shipped over several connected lines of carriers and a re  
found in a damaged'condition a t  destination, there is  a presumption that  
the injury was negligently inflicted by the last carrier, subject to be 
rebutted by evidence, and when the evidence in  rebuttal is sufficient a 
question for determination by the jury is raised. 

2. Same-Unbroken Seals. 
I n  an action for damages to goods which had been transported by several 

carriers over their lines, there was evidence tending to show that the 
final carrier received the goods in  car-load shipment with the seals on the 
car unbroken, but when the car and its contents were inspected a t  destina- 
tion the back end of the car was nearly empty, its contents piled in the 
front end, broken and defaced. There was also evidence that the car 
had been properly packed a t  the initial point, and on behalf of the terminal 
carrier that its transportation had been on schedule time, without accident 
to i ts  train: Iield, (1)  i t  was competent for the terminal carrier to show 
as a reason for accepting the shipment that  i t  received the car with the 
seals unbroken from the former carrier; ( 2 )  that the evidence was suffi- 
cient for the jury to consider upon the negligence of the dormer carrier 
in failing to properly transport the shipment for delivery to its connecting 
line, and to rebut the presumption of negligence as to the latter one. 

( 71 ) APPEAL by defendant from Justice, J., at January Term, 1911, 
of PASQUOTANK. 

Action to recover damages for injury to household goods while in the 
course of transportation. The defendants are the Norfolk Southern 
Railroad Company a l ~ d  the Atlantic Coast Line Railroad Company. 

The goods were shipped from Washington, D. C., on 20th October, 
over the Washington and Southern Railroad, which issued the bill of 
lading, to Richmond, and thence by the Atlantic Coast Line to Plymouth 
and from Plymouth over the Norfolk Southern Railroad to Elizabeth . City. They arrive'd at Plynlouth on 23 October, when the Atlantic 
Coast Linc a t  once notified its connecting line, the Norfolk Southern, of 
their arrival, but the last company, under the ,direction of the plaintiff, 
refused to receive the car until 12th November, when it did receive it 
and carried i t  over its line to Elizabeth City, a distance of fifty-two 
miles; that it arrived in Elizabeth City on 13th November, on schedule 
time, in  about twenty-four hours after it left Plymouth. 

When the car reached Plynlouth, and likewise when i t  was delivered 
by the Atlantic Coast Line to the Norfolk Southern Railroad for ship- 
ment to Elizabeth City, the original seal was unhoken and the car was 
received without exception or protest by the Norfolk Southern. 
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The plaintiff notified the Norfolk Southern Company not to accept 
the car when it arrived at  Plymouth, because of an overcharge of freight. 

The plaintiff testified that the goods were well packed and crated when 
delivered to the Washington and Southern Railroad at  Washington, 
D. C.; that they were received at Elizabeth City about four weeks after 
shipment over the Washington and Southern Railroad. The original 
seals were unbroken, and the Norfolk Southern agent broke the 
seals and sent a man with him to look i n ;  found the back end ( 72 ) 
of the car nearly empty; the furniture, etc., was piled in front end , 

and broken and defaced, and looked as if it had been in a collision. 
The car was an Atlantic Coast Line car. 

The Norfolk Southern Company introduced the following evidence: 
One Nicholson, agent at Plymouth of the Norfolk Southern, testified 

that the Atlantic Coast Line Railroad Company brought the car to Ply- 
mouth with charges $60.40. "I received the car finally by instruction 
of Mr. Garrett, the Norfolk Southern agent at  Elizabeth City, and 
shipped i t  immediately, 12th November, to Elizabeth City, where it 
arrived next day, 13th. The car remained in Plymouth ten or fifteen 
days; came there on 23d Octobkr, and offered to me the same day, and 
for lack of credentials I did not take it, because charges were not prepaid 
or guaranteed. I t  stayed on the side-track. The distance from Ply- 
mouth to Elizabeth City is fifty-two miles. When I forwarded the car 
to Elizabeth City the original seals on the car were unbroken." 

One Garrett, agent of the Norfolk S ~ u t h e r n  at Elizabeth City, testi- 
fied that he told plaintiff the car was at Plymouth when it arrived there 
and what charges were against it. Plaintiff directed him not to receive 
it. "In about a week, 12th November, I wired, at plaintiff's direction, 
to receive it, and on the 13th i t  arrived in Elizabeth City on schedule 
time. The distalice from Elizabeth City to Plymouth is fifty-two miles. 
I t  came in about twenty-four hours or less." 

One Bernard testified that he was flagman on train between Plymouth 
and Mackey's Ferry, which had plaintiff's furniture in charge; that he 
saw i t  landed on the steamer Garrett at Mackey's Ferry en route to 
Elizabeth City, but that he stopped there and went no further, the dis- 
tance being eleven miles from Plymouth on the way to Elizabeth City. 
H e  further testified that no accident or injury occurred to this car while 
he was with it, but he knew nothing about it after it left Mackey's Ferry 
on its route to Elizabeth City. 

The Atlantic Coast Line Company introduced no testimony 
whatever, and there was no further testimony introduced by the ( 73 ) 
plaintiff or the Norfolk Southern Railroad Company. 

His  Honor, among other things, charged the jury: "That, prima- 
rily, the law raises the presuniption that the injury, if you find injury 
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to the plaintiff's property, occurred while in the hands of the Norfolk 
Southern Itailroad Company, and it would dcvolve on it to rebut the 
presumption by proof that i t  did not injure the goods. If, however, 
you find by the greater weight of the cvidence that the Atlantic Coast 
Line Railroad had the goods and brought the same to Plyniouth and 
there turned the same over to  the Norfolk Southern Railroad; and if 
you further find as a fact that Norfolk Southern Itailroad Company 
did not cause the injury, and fiud that the presumption has been 
rebutted, then and in that case the presumption would arise that thc 
damage occurrcd while the goods were i n  the hands of the Atlantic 
Coast Line and i t  would devolve upon the Atlantic Coast Line to rebut 
that presumption by showing that the injury was not caused by it, 
being a matter peculiarly within its own knowledge." 

The Atlantic Coast Line Company does not challenge the correctness 
of the legal principle involved in this charge, but does except upon the 
ground that there is no evidence to rebut the presumption that tlie 
Norfolk Southern Company caused the injury. 

The same question is also presented by a motion to nonsuit and by a 
prayer for instruction. 

The jury rendered the following verdict : 
"First. Was the plaintiff's furniture and goods injured by the neg- 

ligence of the receivers of the Norfolk Southern Railroad Company, as 
alleged in the complaint ? Answer : No. 

"Second. Was the furniture and goods injured by the 
negligence of the Atlantic Coast Line Railroad Company, as alleged ill 
the complaint? Answer : Yes. 

"Third. What damage, if any, is plaintiff entitled to recover? Rn- 
swer: $27'6.25. Delay of goods, $15. Total, $291.25." 

Judgment was entered against thc Coast Line Company, and it 
excepted and appealed. 

( 74 ) The facts are sufficiently statcd in the opinion of the Court by 
N r .  Justice A 11ega. 

N o  counsel for plaintiff. 
Pruden  & Prudne for defendant. 

ALLEN, J., after statiug the case: The goods were found, in  a dam- 
aged condition, in the possession of the Norfolk Southem Company, 
and his Honor properly held that this iaised the preslxmption that they 
ware injured by the negligence of that company. Mfg. Co. v. R. R., 
121 N. C., 514; Mfg. Co., v. R. R., 128 N. C., 284; Meredith v. R. R., 
137 N. C., 488. 
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This presumption was sufficient, standing alone, and in the absence 
of other testinlony, to snstain a verdict in favor of the plaintiff. 
. I f  evidence in rebuttal was offered, i t  was for the jury to determine 

its weight. 
Recognizing this as a correct statement of the law, the Norfolk South- 

ern Company has introduced evidence which, i t  contends, rebuts the 
presumption of negligence on its part. 

Has i t  done so? I f  i t  has, there is no error in  the trial. The evi- 
dcnce is not as full as i t  ought to have been, and the failure of the Nor- 
folk Southern Company to introduce one of its own employees on the 
train, to show that there was no accident or collision between Mackey's 
Ferry and Elizabeth City, ought to have had weight with the jury. 

We cannot, however, pass on the sufficiency of the evidence. TLis 
is for the jury, and our duty ceases when wc inquire whether there was 
evidei~ce for their considcration. We think there was. 

The goods mere securely packed and crated a t  Washington City, and 
when they reached Elizabeth City the back end of the car was nearly 
empty, and the furniture was piled in the front and, broken anJ  de- 
faced. 

This would indicate that the injury did not occur in the ordinary 
operation of the train. No one could afford to ship furniture, nor would 
railroads be willing to accept i t  for carriage, if such damage usually 
occnrrcd in the prudent management of their trains. 

The plaintiff testified, without objection, that the furniture 
lcoked like i t  had been in a collision. ( 75 

The Norfolk Southern Conipany offered evidence that the 
~ r i g i n a l  seal on the car was unbroken, thus explaining its acceptance 
of the car without protest, and that it received the car on 12 November, 
and delivered it at  Elizabeth City on 13 November, on schedule time. 

The car was in the possession of the Coast Line Company from ten 
to fifteen days, and in the possession of the Norfolk Southern one day, 
xnd i t  had been transported by one from Richmond to Plymouth, and 
by the other fifty-two miles. 

The goods were in  a car of the Atlantic Coast Line, and the seals 
vere unbroken. 

I f  there was evidence agaiast.the Coast Line Company that the in- 
jury was caused by an extraordinary event; that the car was in the 
1~ossession of this compny ten or fifteen days; that i t  transported the 
goods from Richmond to Plyniouth,,a distance of about one hundred 
and fifty miles'; that the goods were delivered a t  Washington to the 
Norfolk Southern Railway and arrired at  Plymouth in  a Coast Line 
car;  and evidence in favor of the Norfolk Southern Company 6hat 
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it received the car on 12 November and delivered i t  on 1 3  November, ' 
a t  Elizabeth City, on schedule time, having possession of the car one 
day and carrying it fifty-two miles; and that the original seal was un- ' 

broken-was it not permissible to contend that the probabilities were 
greater that the injury occurred while in possession of the Coast Line 
Company ? 

There was evidence of these facts, and if, accepting them as true, the 
probability of injury by the Coast Line Company was more reason- 
hble, i t  was for the jury to say what inference should be drawn from 
them. Fitzgerald v. R. R., 141 N. C., 534. 

The evidence is not conclusive, and the jury would have been justified 
in  finding that the presumption of negligence raised against the Nor- 
folk Southern had not been rebutted, but we cannot say there was no 
evidence to support the verdict and judgment. 

No error. 

( 7 6 )  
R. H. HARDY AND N. D. MEWBORN v. N. C. MITCHELL. 

(Filed 27 September, 1911.) 

1. Negotiable Instruments-Indorsees-Consideration-Note- Verdict In- 
consistent-Procedure. 

In  a n  action brought by the indorsees of a negotiable instrument be- 
fore maturity to recover against the makers, the defense was that the 
note was without consideration and that the indorsees bought with notice 
a t  the time of purchase. Upon a former trial the jury found: (1) That 
the note was indorsed in due course before maturity; ( 2 )  that  it  was 
not given for  a valuable consideration; ( 3 )  that the plaintiffs were not 
purchasers with notice. The presiding judge set aside the verdict on the 
third issue, and a t  a subsequent term the jury found that  the plaintiffs 
were purchasers with notice, and the trial judge rendered judgment for 
plaintiff: Held, the findings of the issues by the two juries were incon- 
sistent, and the verdict should have been set aside. 

2. Negotiable Instruments-Want of Consideration-Defense. 
The absence of consideration for a negotiable instrument is a defense 

against any one not a holder in due course. Revisal, sec. 2176. 

% >egotiable Instruments-Due Course-Inconsistent Verdict. 
A finding by the jury, in an action upon a negotiable instrument, that the 

note was indorsed to plaintiff in  due course, involves the.finding that the 
plaintiff was a purchaser for value, before due, and without notice of any 
infirmity, and is inconsistent with a further finding that  the note was 
without consideration and that plaintiff purchased with notice. 
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APPEAL by defendant from Peebles,  J., at May Term, 1910, of 
G R E ~ E .  

The facts are sufficiently stated in the opinion of the Court by M r .  
Jus t i ce  A l l en .  

L. 8. Morri l l  and  Aycock  & W i m t o n  for p l a i n t i f .  
J .  P. Frizzelle a n d  0. V .  Cowper  f o ~  defendant .  

ALLEN, J. This action was instituted to recover the amount of a 
note for $250, executed by the defendant to J. T. Canady, and indorsed 
by him to R. G. Canady and by R. G. Canady to the plaintiffs. 

The plaintiffs allege that they purchased said note before it 
was due, and that they are the holders thereof in  due course. ( 77 ) 

The defendant alleges that the note was without consideration, 
and that the plaintiffs had notice of this infirmity at the time they 
bought it. 

At May Term, 1910, of the Superior Court, the action came on for 
trial, and the following verdict was rendered by the jury: 

"1. Was the note indorsed to plaintiffs in due course before maturity? 
Answer: Yes. 

"2. Was the note given for a valuable consideration? Answer: No. 
"3. I f  not, did plaintiffs have notice of such want of consideration 

a t  the time they purchased the note, if they did purchase the same? 
Answer: No. 

"4. Was the note sued on purchased by fraud and under circum- 
stances against public policy, as set out in the answer? Answer: 
No." 

The judge who presided at said term, in the exercise of his discretion, 
set aside the finding of the jury on the third issue, and ordered that it 
be tried anew, and declined to set aside the findings on the first, second, 
and fourth issues. 

The action again came on for trial at N a y  Term, 1911, of said court, 
and the jury answered the third issue, "Yes." 

The judge who presided did not set aside the finding of the jury, but 
rendered judgment in favor of the plaintiff. 

I n  this condition of the record a new trial must be ordered of the 
issues raised by the pleadings, because of the inconsistent findings of 
the two juries. 

The first jury has found, in response to the first issue, that the plain- 
tiffs are the holders of the note in due course, and, if so, they pur- 
chased i t  for value, before i t  was due and without notice of any infirm- 
ity. These are necessary elbments to constitute one a holder in  due 
course, as is shown by Rev., sec. 2201 : 

63 



I N  THE SUPREME COURT. 

- 

"2201. What constitutes a holder i n  due course. A holder in due 
course is a holder who has taken the instrunlent under the folloping 
conditions: (1) That the instrument is complete and regular upon 

its face; (2) that he became the holder of i t  before i t  was over- 
( 78 ) due and without notice that it has been previously dishonored, 

if such was the fact; (3)  that he took i t  for good faith and 
value; (4) that at  the time i t  was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it." 

The first jury also says there was no valuable consideration given 
for the note, and the second jury finds that the plaintiffs had notice of 
the want of consideration at the time of their purchase. 

Under section 2176 of the Revisal, absence of consideration is a de- 
fense against any one not a holder in due course. I n  other words, the 
plaintiffs were entitled to judgment on the first issue, because i t  in- 
volved the finding that they were purchasers for value, before due, and 
without notice of any infirmity, and the defendant was entitled to judg- 
ment on the second and third issues, finding that the note was without 
consideration and that the plaintiffs had ~ o t i c e  of the infirmity. 

As was said in Korneguy v. Kornegay, 109 N. C., 191, in  reference 
to inconsistent findings of a jury: "In such a state of uncertainty, 
the verdict must be treated as void, and a new trial directed to be 
had." 

New trial. 

Cited: S. c., 161 N. C., 382. 

W. 'S. BAILEY v. JOHN C. MATTHEWS. 

(Filed 27 September, 1911.)  

1. Pleadings-Preparation-Discovery-Affidavits-Proced~re. 
When the record or proceedings do not disclose the facts upon which a 

motion is made to examine a defendant for the purpose of preparing a 
complaint in an action, the mover must show by affidavit such facts as will 
entitle him to the order he asks, so that it may appear that it is material 
and necessary that the examination should be had, and that the informa- 
tion desired is not already accessible to the applicant. Revisal, sec. 865. 

2. Same-Xateriality-Good Faith-Courts. 
The court is not bound to order an examination of a defendant for the 

purpose of preparing a complaint, unless it is made to appear under 
6 4 
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oath of the mover that such an order is necessary, that the evidence 
sought to be elicited is material, and that the application is made in good 
faith. 

3. Pleadings-Preparation-Discovery-Place of Examination. 
An examination of defendant to discover facts necessary to be obtained 

in preparing a complaint must be made in the county of his residence. 
Revisal, sec. 866. The right of respondent to refuse to answer incrimi- 
nating questions touched upon. 

APPEAL by plaintiff from Ward, J., first March Term, 1911, ( 79 ) 
of NASH. 

The facts are sufficiently stated in the opinion of the Court by Mr.  
Justice Walker. 

E. B. Grantharm for plaintif. 
Bunn & Spruill and Jacob Battle for defendant. 

WALKER, J. This action seems to have been brought by the plain- 
tiff against his wife, Xrs. Ella Frances Bailey (ne'e Ella Frances 
Finch), Susie Nelson Finch, stepdaughter of plaintiff (now Susan N. 
Hester, wife of Dr. Joseph Hester), and others, to recover damages for 
a libel committed in conspiring with each other to make and in  making 
fraudulent, libelous, and slanderous charges of and concerning the 
plaintiff, who at the time was postmaster at  Spring Hope, N. C., for 
the purpose of preventing the Postoffice Department at  Washington, 
1). C., from issuing a comniission to him as postmaster; John C. Mat- 
thews, one of the defendants, acting postmaster at  Spring Hope, being 
a rival candidate for the said appointment. We gather this much 
from the unsworn statement of the plaintiff, no complaint having been 
filed. 

The plaintiff appealed to the court below for an order for the exam- 
ination of one of the defendants, Mrs. Susan N.  Hester, under Revisal, 
sec. 865, before the Clerk of the Superior Court of Nash County, on 9 
March, 1911, in order that he might ascertain facts necessary to be 
known for the purpose of preparing and filing his complaint. Mrs. 
Hester objected to the granting of the order, upon the following 
grounds : 

1. The summons was served upon her in Halifax County, she now 
being a resident of Wake. County, and, therefore, she cannot be com- 
pelled by order of the court to submit to examination in Nash 
County, under Revisal, sec. 866. ( 80 > 

2. No complaint has been filed, and no affidavit, showing the 
nature or probable nature of the cause of action, or other facts entitling 
the plaintiff to the relief he seeks. 

156-5 6 5 
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8. I f  the action is for libel, and as she cannot be compelled to dis- 
cover any matter or any facts which would incriminate her or tend to 
do so, and as she claims her constitutional privilege exempting her 
from examination in such a case, and as any testimony that she could 
give in  this cause would necessarily tend to that result, the plaintiff is 
not entitled to an order for her Zxamination, under Revisal, see. 865. 

We are of the opinion that the second ground of objection is a valid 
one, and that the order of T. A. Sills, clerk of the Superior Court 
(affirmed by the judge), was right, though their decision was based, 
not upon the reason we now give for its correctness, but upon the third 
of the grounds assigned by the respondent. 

I t  is the general rule and the custom in judicial proceedings, that a 
motion for an order should be based upon an affidavit stating the facts 
which entitle the mover to the order for which he asks, and the reason 
of the thing fully justifies the rule. I t  is said by the text-writers that, 
"Where a motion is founded upon extrinsic facts, and not solely upon 
matters apparent upon the face of the record or proceeding, i t  must, 
of course, be supported by evidence or proof." (14 Em. P1. & P r , ,  
147), though in passing upon this kind of proof the ordinary rules 
of evidence are not strictly observed. The form of this proof may vary 
with the particular nature of the case. Affidavits, depositions, admis- 
sions in pleadings, may be considered, but the usual form of the proof 
is an affidavit; that is, the evidence must be under oath. I t  is again 
said in  14 Enc. of PI. & Pr., at  p. 158: "Where the right to the relief 
sought is based upon facts not apparent of record, the existence of such 
facts must be proved by affidavits or other competent evidence. And 
conversely, where the motion is grounded solely upon matters apparent 
upon the face of the record or proceeding, i t  need not be thus sup- 
ported." And again : "In practice, affidavits are most frequently 

used to initiate legal proceedings, and to further the various 
( 81 ) stages therein; to certify and prove the service of process, or 

other matters relating to the proceedings in a cause; and to 
support or oppose motions, in cases where a court determines matters 
in a summary way; and for various other purposes." 1 Enc. P1. & Pr. ,  
at  page 333. Numerous cases are cited in the notes to these passages, 
sustaining the rule as thus stated. I n  a proceeding of this kind, i t  is 
of the first importance that the application for an order of examination 
should be under oath, stating facts which will show the nature of the 
cause of action, so that the relevancy of the testimony may be seen and 
the court may otherwise act intelligently in the matter, and it should 
appear in some way, or upon the facts alleged, that it is material and 
necessary that the examination should be had and that the information 
desired is not already accessible to the applicant. I t  should also ap- 
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pear that the motion is made honestly and in good faith and not ma- 
liciously-in other words, that i t  is meritorious. 8 Enc. of PI. & Pr., 
p. 41 et seq. Surely, a clerk or judge is not bound to grant such an 
order if i t  appears to be unnecessary, or if the evidence sought to be 
elicited is immaterial, or the application appears to be made in bad 
faith. I t  is but just and right that the application should be made un- 
der the obligation and responsibility of an oath to protect the.respond- 
ent against false and malicious accusations and vexatious proceedings. 
The law will not permit a party to spread a dragnet for his adversary 
i n  the suit, in order to gather facts upon which he may be sued, nor 
will i t  countenance any attempt, under the guise of a fair  examina- 
tion, to harass or oppress his opponent. I t  is a very rare case that re- 
quires the exercise of this function of the court, and the order should 
not be made without careful consideration and scrunity. 8 Enc. PI. & 
Pr., 35 et seq. I n  Jenkins v. Putnam, 106 N. Y., 272, the Court said: 
"Where the judge can see that the examination is sought merely for 
annoyance or for delay, and that i t  is not in fact necessary and mate- 
rial, he ought not to be required, and cannot absolutely be required, to 
make the order." Whether this provision of the statute is mandatory 
or not, we do not decide. It is sufficient now to hold that the 
order in this case should have been made without a proper ( 82 ) 
affidavit to sustain it. 

I n  some States, notably New York, the statutes are very stringent in 
their provisions, and require a detailed affidavit fully setting out the 
facts upon which the right to the examination is claimed. Stovers' 
N. Y. Anno. Code (6 Ed.), sec. 872 and notes; 16 Am. Digest (Century 
Ed.), p. 2058, see. 65, where the cases are collected. 

I t  would seem that the party should be examined in the county of 
his residence. Rev., sec. 866. The other question, as to the privilege 
of the respondent arising out of the criminatory nature of the testi- 
mony, need not be considered a t  this time, for the purpose of a decision 
upon it, though i t  may be proper to refer to the statement of the doc- 
trine in  8 Enc. PI. & Pr., 49: "A party cahnot be forced to answer 
questions which tend to criminate him or to subject him to a statutory 
penalty. It is held in some cases, however, that he cannot on this 
ground rest an application for an order for his examination, but may 
avail himself of his privilege a t  the time the objectionable questions are 
propounded to him; while in others it is held that if the only material 
evidence sought is criminating, the examination will not be allowed, 
otherwise the party will be left to his privilege at  the examination, 
and this seems to be the general rule." It might be difficult some- 
times to determine, in advance of the actual examination, whether or 
not the testimony proposed to be elicited will tend to criminate the 
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party to be examined, but we express no opinion in regard to thc qae.3- 
tion, as i t  may not arise again, and if i t  does, we prefer to give it mere 
careful study before reaching a conclusion. 

No error. 

Cited: f ie lds v. Coleman, 160 N. C., 14;  Rank v. McArthur, 165 
N. C., 375. 

NEW BERN BANKING AND TRUST COMPANY v. R. N. DUFFY. 

(Filed 27 September, 1911.) . , 

1. Pleadings-Demurrer-Corporate Existence-Sufficient Averment, 
A demurrer to a complaint, in  a n  action against the maker of a note, 

brought by a bank, an indorsee for value, which was entered upon the  
ground that  the corporate existence of the plaintiff had not been alleged, 
will not be sustained when i t  appears from the averments of the complaint 
that  the defendant had dealt with the plaintiff as  if i t  had a lawful right 
to contract with him, and that he impliedly admitted i ts  corporate exist- 
ence by indorsing the note to i t  as acting in a corporate capacity. 

I n  a n  action brought upon a note before its maturity under a provision 
that  the note would be due and payable ten days after demand for pay- 
ment of interest thereon due, a demurrer to the complaint will be denied 
when there are  allegations that demand had been made for the payment of 
interest after default, which necessarily implies that  the demand was made 
on the defendant, and that  the same had not been paid; and i t  appears from 
a n  inspection of the summons, which i t  is proper for the court to make in 
such instances, that the stated period of time had elapsed before the insti- 
tution of the action. 

3. P leadings-InterpretationLCause of Action-Demurrer. 
The allegations of a pleading will be liberally construed in favor of the 

pleader for the purpose of ascertaining its meaning and determining its 
effect, with a view of doing substantial justice between the parties (Re- 
visal, sec. 495),  and if i t  can be seen from its general scope that  a party 
has set out a cause of action or defense, though inartificially stated, he 
will not be deprived of i t  upon demurrer. 

4. Pleadings-Interpretation- Demurrer-Frivolous-Practice. 
The courts do not encourage the practice of parties moving for judg- 

ment upon a n  answer or demurrer upon the ground that  they are  frivolous, 
and if i t  raises a question, whether of law or fact, fit for consideration 
or discussion, a judgment upon that ground will be denied. 
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APPEAL by defendant from Ferguson, J., a t  May Term, 1911, ( 84 ) 
of CRAVEN. 

The facts are sufficiently stated in  the opinion of the Court by Bfr. 
Justice Walker. 

Moore & Dunn for plaintiff. 
Simmons & W a d  for defendant. 

WALKER, J. This is an action upon a note, originally made by R. N. 
Duffy and A. C. Burnett to D. H. Green, and by the latter indorsed for 
value to the plaintiff. I n  a former suit we directed that a judgment be 
entered against R. N. Duffy and that the cause proceed against D. H. 
Green, for whom a new summons was issued and executed. A. C. 
Rurnett has never been serred with process and is, therefore, not a 
party to the suit so as to be bound by any judgment therein. The facts 
are stated in a case by the same title, 153 IT. C., 62. 

Defendant demurred to the complaint upon the following grounds: 
1. That the corporate existence of the plaintiff is not alleged. I t  appears 
by allegations of the complaint, that defendant, D. H. Green, dealt 
with the plaintiff as if it had lawful right to contract with him and 
he indorsed the paper to plaintiff, thereby impliedly admitting that it 
is a corporation, as i t  purported to be. I n  Ryan v. Martin, 91 N. C., 
465, Judge Merrimon said: "It is true that i t  must appear that there 
was a corporate existence, either de jure or de facto at least. And if 
the corporation itself were suing, it would be necessary for i t  to prove 
its charter, and an organization in accordance therewith, if these mat -  
ters were properly put in issue. But if a person elntered into a COIL- 

tract with a body purporting to be a corporation, or which claims 
to hold property purchased, and derives title thereto from it, ( 85 ) 
this is prima, facie evidence against such person that such cor- 
poration was in existence, de facto at least, at the time of the contract 
with or purchase from it, and the presunlption arises in  such case tlLai; 
the existence of the corporation continues at  the bringing of thc 
action. Accordingly, it has been held in an action against the maker of 
a promissory note executed to a corporation as payee, in its corporate 
name, that the production of the note duly indorsed to the plaintiff was 
sufficient evidence that the corporation was duly organized and compe- 
tent to transact business. Williams v. Cherry, 3 Gray, 215, 220. I t  was 
said in that case that the defendants, by giving their notes to the corpo- 
ration in their corporate names as payees, admitted their legal existence 
and capacity to make and enforce the contracts declared on, so far  a t  
least as to render the proof on that point unnecessary ih the opening of 
the plaintiff's case." So in Stanly v. R. R., 89 N.  C., 331, it was held 
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that a railroad company in a suit against. it may be designated as a com- 
pany by its corporate name, without an averment of its corporate capac- 
i ty;  and if this is disputed, it should be by answer and not by demurrer. 
Where the defendant's counsel insisted that a declaration describing the - 
deferkdant as a company, without showing whether or not i t  was a cor- 
poration, was open to a demurrer, M r .  Justice Maule  said: ('There is 
no positive rule, that I am aware of, which requires such a mode of de- 
scription as the defendant's counsel insists upon in this case, nor is the 
description which is given at all out of the usual form. It irmpliedly 
amounts  t o  a n  allegation t h a t  t h e  defendant  i s  a corporate body." W o l f e  
a. Steamboat  Co., 62 E. C. L., 103. 

The note was to become due at  a day certain, with a provision that if 
there was a default in payment of any installment of interest at  its ma- 
turity, and for ten days after a demand, plaintiff might sue upon the 
note before the day fixed for its maturity. Plaintiff alleged that demand 
had beeh made for the payment of interest after default, and that the 
same has not been It is argued by the defendant's counsel that 
there is neither an allegation that demand was made upon this defendant 

nor that, if made, ten days had expired before this suit was com- 
( 86 ) menced, so as to bring the demand within the terms and require- 

ments of the bond. The record shows that the suit was begun on 
20 April, 1911, and summons served on 24 April, 1911. We may look 
at the summons to ascertain this fact. Harr ing ton  v. Wadesboro, 153 
N.  C., 437, where a learned discussion of the subject by Just ice  H o k e  
will be found, backed by a copious citation of authorities. So that this 
ground of demurrer is not true in  fact. That the demand was made 
upon this defendant, D. H. Green, sufficiently appears in the complaint. 
H e  is now the only defendant, and we cannot assume that the plaintiff 
made a demand upon some one who did not owe the debt, or upon a 
person who had not been sued. The allegation, by fair construction and 
intendment, means that i t  was made upon D. H. Green. We have had 
occasion to state the rule by which, under The Code, a pleading should 
be construed so as to ascertain its meaning, and i t  is to this effect: The 
uniform rule prevailing in our present system is that, for the purpose 
of ascertaining the meaning and determining the effect of a pleading, 
its allegations shall be liberally construed, with a view to substantial 
justice between the parties. Revisal, sec. 495. This does not mean that 
a pleading shall be construed to say what it does not, but that if i t  can 
be seen from its general scope that a party has a cause of action or de- 
fense, though imperfectly alleged, the fact that it has not been stated 
with technical accuracy or precision will not be so taken against him 
as to deprive h?m of it. B u i e  v. Brown,  104 N. C., 335. As a corollary 
of this rule, therefore, i t  may be said that a complaint cannot be over- 
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thrown by a,demurrer unless it be wholly insufficient. I f  in any portion 
of it, or to any extent, it presents facts sufficient to constitute a cause 
of action, or if facts sufficient for that purpose can be fairly gathered 
from it, the pleading will stand, however inartificially it may have been 
drawn, or however uncertain, defective, or redundant may be its state- 
ments; for, contrary to the common-law rule, every reasonable intend- 
ment and presumption must be made in favor of the pleader. I t  must 
be fatally defective before i t  will be rejected as insufficient. 4 Eno. 
PI. & Pr., 74 et seq.; Stokes v. Taylor, 104 N. C., 394; McEachin 
v. Stewart, 106 N.  C., 336; HaLstea,d v. Mullen, 93 N. C.,  252; ( 87 ) 
Purcell v. R. R., 108 N. C., 414; Holden v. Warren, 118 N. C., 
327. There should, of course, be at  least substantial accuracy in the 
averments. Norton v. McDeaitt, 122 N. C., 755. I t  is also required 
that there should be not only certainty, but clearness and conciseness, 
and a compliance with the other essential rules in the science of plead- 
ing which have been adopted for the purpose of evolving the real issues 
from the controversy; but if there is any formal defect in this respect 
which renders the pleading unintelligible, or the precise nature of the 
charge or defense be not apparent by reason thereof, it can be corrected 
on motion (Revisal, sec. 4961, or in some case where there is a defective , . 
statement, as the omission of a necessary allegation, which can be cured 
by amendment, a demurrer will lie., ~ o h l i n ~ - v .  Burton, 101 N, C., 176; 
Mizxell u. Ruffin, 118 N.  C., 69; Ladd v. Ladd, 121 N. c., 118; 
Blackmore v. Winders, 144 N. C., 212. 

Tested by this rule, the complaint, while not very explicit in its state- 
ments, is sufficientIy so to resist and repel the attack of a demurrer. 

We mill not adjudge this demurrer to be frivolous, as the plaintiff 
alleges i t  to be, but i t  narrowly escapes such a condemnation. The able 
and ingenious argument of the learned counsel has convinced us that i t  
should not be so characterized, and has thus rescued it from the fate 
to which we have been asked to consign it. We have held that a pleading 
will not be adjudged frivolous, irrelevant, or impertinent, so as to entitle 
the other party to a judgment non obstante placito, unless i t  is clearly 
and palpably so. Hull  v. Carter, 83 N. C., 249. I f  i t  raises a question, 
whether of law or fact, fit for consideration or discussion, we will not 
adjudge i t  to be irrelevant and as not standing in the way of a summary 
judgment upon the pleadings. Womble v. Frups, 77 N. C., 198. Even 
under the old system of pleading and practice, the courts hesitated to 
give judgment upon a pleading unless it plainly raised no real issue 
of law or fact, for Baron Parlce said in  Linwood v. Squire,,5 Exch., 
(W. H .  & G.), 234: "I do not say that the plea is a good plea, as i t  
is not necessary to decide that question, but a plaintiff has no 
right to sign judgment if the plea raises a serious question and ( 88 ) 
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one which is  fit f o r  discussion." T h e  courts do not  encourage the  
pract ice of moving f o r  judgment upon  a n  answer o r  demurrer  as  being 
frivolous. Womble v. Fraps, supra; Swepson v. Harvey, 66 N. C., 436 ; 
Erwin. v. Lowery, 64 N. C., 321. T h e  more  recent cases upon  this  sub- 
ject a r e  collected i n  t h e  excellent note  of J u d g e  Pell,  i n  h i s  annotations t o  
section 472 of t h e  Revisal, a reference to  which will  suffice, without fu r -  
t h e r  remark  upon  the  decisions. W e  have found  i t  necessary, i n  this  
case, t o  discuss t h e  question presented b y  the  demurrer,  especially as  to 
t h e  demand, i n  order  to  decide it. 

W e  find n o  e r ror  i n  t h e  rul ing of t h e  court. 
N o  error .  

Cited: Hospital v. R. R., 157 N. C., 461; Eddleman v. Lentz, 158 
N. 'C., 69; Womaclc v. Carter, 160 N. C., 290; Renn  v.  R. R., 170 N. C,, 
137; Elevator Go. v. Hotel Go., 172 N. C., 319. 

W. T. LOVE v. CALEB HARRIS. 

(Filed 27 September, 1911.) 

1. Mortgages-Auctioneer-Nemorandum-Statute of Frauds-Principal and 
Agent. 

At a foreclosure sale of land under a mortgage, the auctioneer is the 
agent of the vendor thereunder for the purposes of the sale, and of the 
vendee who has become such under the prescribed conditions thereto. 

2. Same-Signature of Vendee-Intent. 
I t  is not necessary that the auctioneer a t  a foreclosure sale subscribe the 

vendee's name to the memorandum of sale; i t  is sufficient if the vendee's 
name appears in the memorandium made by the auctioneer and the inten- 
tion is  manifested thereby to bind him to the sale. 

3. Same. 
A memorandum made on the back of a notice of sale of lands under a 

mortgage, immediately after the last and highest bid, "Sold to C. J, for 
$1,600, 22 January, 1910," is a sufficient memorandum to bind the vendee 
under the statute of frauds, the notice being a n  offer to  self the property 
and the memorandum written on the notice an acceptance according to its 
terms. Dickerson v. Simmons, 1 4 1  N. C., 325, cited and distinguished. 

4. Mortgages-Valid Sale-Resale-Title-Second Purchaser-Notice-Xort- 
gagor-Guarantee-Implied Warranty. 

A purchaser a t  a valid mortgage sale of lands having refused to comply 
with the terms of his bid, the vendor again on the same day put up the 
lands for sale under the mortgage, without the consent of the mortgagor 
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and after the bidders had dispersed, whereat it was bid in by another. 
But the first purchaser having subsequently agreed to take the lands ac- 
cording to the terms of sale, a deed was made to him, the purchase price 
received and applied to the mortgage and the cost of sale, and a surplus 
paid over to the mortgagor: Held, (1) the second purchaser acquired 
no right to the title to the land; ( 2 )  he purchased with notice of the in- 
firmity of the second sale; ( 3 )  the first sale being valid, the first pur- 
chaser had a right to demand a deed to the land; (4) by making the sec- 
ond sale there were no elements of warranty or an implied guarantee of 
a ratification by the mortgagor. 

APPEAL from Justice, J., at January Term, 1911, of PAS- ( 89 ) 
QUOTANK. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Justice Walker. 

J .  Heywood Sawyer for plaintif. 
E. F. Aydlett for defendant. 

WALKER, J. This action was brought to recover damages of the de- 
fendant for failure to comply with a bid made by the plaintiff at  a sale, 
under a power contained in a mortgage to him. On 9 January, 1905, 
Richard Harris and wife executed to the defendant, Caleb Harris, a 
mortgage on land, to secure the payment of a certain indebtedness, with 
power of sale in case of default by the said Richard Harris in  the pay- 
ment of the debt. On 21 December, 1909, the mortgagor having 
failed to pay the debt, the defendant advertised the land for sale, ( 90 ) 
under and by virtue of the power vested in him by the deed of 
mortgage, and on 22 January, 1910, he sold the same through an auc- 
tioneer, J. C. Spence, at- public outcry, and one Cader Jennings, who 
was and is solvent, bid the sum of $1,500 for the land and i t  was struck 
off to him a t  the said price. The auctioneer immediately made, on the 
back of the notice of sale, the following entry: "Sold to Cader Jennings 
for $1,500, 22 January, 1910." After the sale had been completed and 
after the bidders had dispersed, the said Jennings refused to comply 
with his bid, and stated to the auctioneer, in the presence of the defend- 
ant, that he was bidding for Elijah Harrell; that he did not want the 
land himself, and that he would have to sell i t  again. Under the advice 
of a friend, the auctioneer sold the land again on the same day, after 
the bidders had dispersed, the defendant being present a t  the sale, and 
also the said Cader Jennings, and' the plaintiff became the purchaser 
at the price of $1,175, there being only a few persons a t  the sale and 
no new advertisement of the sale having been made. The defendant re- 
fused to make title to the plaintiff, and executed a deed for the land to 
Cader Jennings, who, in the meantime, had agreed to abide by his pur- 

73 



I N  THE SUPREME COURT. [I56 

chase. Out of the money paid by Jennings, the defendant retained a 
sufficient amount to pay his debt and expenses of sale, and paid the 
balance over to the mortgagor, whose consent was never given to the 
second sale. The plaintiff now sues to recover the difference between 
the real value of the land, that is, $1,500, the amount bid by Jennings, 
and the amount bid by himself at the second sale. When the plaintiff 
bought at the second sale the auctioneer made the same kind of entry on 
the notice as he had done when Jennings bid, that is, an entry to the 
effect that he had sold the land to the plaintiff on the said day for the 
sum of $1,175. 

At the close of the evidence for the plaintiff, the defendant demurred 
thereto and moved to dismiss, or for judgment as of nonsuit, under the 
statute. The motion was allowcd. Judgment was entered for the de- 
fendant and the plaintiff appealed. 

We are of the opinion that the judge correctly decided the case. When 
a sale is made at auction, the auctioneer is the agent both of the 

(91) vendor and the vendee. I t  has been said that, until the fall of 
the hammer, he is the agent of the vendor, but when the property 

is struck off to the purchaser by the auctioneer he then becomes the 
agent of the vendee. The vendor employes the auctioneer to make the 
memorandum of sale, and the buycr, by bidding, sanctions the authority 
of the officer to do so. He, therefore, has the power to sign the rnemo- 
randum, so as to bind the vendee to the terms of the sale. 1 Reed 
Statute of Frauds, secs. 315 and 316, and cases cited in the notes. The 
principle is recognized in Mayer v. Adrim, 77 N. C., 83, where it was 
assumed that the auctioneer has the right to sign the memorandum for 
the vendee, though in that case it was held that the memorandum was 
not sufficient, as i t  was not physically attached to the written notice or 
offer of sale, nor did it in any way refer to that paper, so as to consti- 
tute, with it, a complete memorandum, showing the names of the parties 
and the terms of thc contract of sale. See, also, Gwathmey 11. Cccson, 
74 N. C., 5, where it is said that an auctioneer is authorized by the bidder 
to sign his name to the memorandum or contract of sale. I t  is not 
necessary that the vendee's name should be subscribcd to the memo- 
randum, but it is sufficient if i t  appears in the body of the instrument 
and the intention is manifested thereby to bind the vendee by the instru- 
ment. Smith on Contracts (7 Ed.), at marg. p. 93, states the law very 
clearly in regard to this matter when he says: "There is a third point 
common to all the five contracts mentioned in the 4th section; i t  is 
with regard to the signature. The words are, you will recollect, $igned 
by the party to be charged therewith, or some other person thereunto by 
him lawfully authorized.' The signature, it is obvious, is most regularly 
and properly placed at the foot or end of the instrument signed; but it 
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is decided in many cases that although the signature be in the middle 
or beginning of the instrument, it is as binding as if at the foot; al- 
though, if not signed regularly at the foot, there is always a question 
whether the party meant to be bound by it  as it stood, or whether it 
was left so unsigned because he refused to complete it. But when it  
is ascertained that he meant to be bound by it  as a complete con- 
tract, the statute is satisfied, there being a note in writing show- ( 92 ) 
ing the terms of the contract, and signed by him. Therefore, 
where in the case of the sale of a quantity of cotton yarn a bill of parcels 
was sent by the seller to the purchaser, headed: 'London, 24 October, 
1812. Messrs. John Schneider & Co., bought of Thomas Norris & Co., 
agents, cotton yarn and piece goods. No. 3, Freeman's Court, Corn- 
hill.' Following this was a list of the articles sold, the particulars, 
quantities, and prices. I t  was held, in an action for not delivering the 
yarn, to contain a sufficient memorandum to satisfy the requirement of 
the statute as to the signature of the party to be charged. I n  this case 
the whole of the heading of the bill of parcels was printed, except the 
words, 'Messrs. John Schneider & Go.' But as i t  was then given out to 
the other contracting party by the party to be charged, recognizing the 
printed name as much as if .he had subscribed his mark to it, he had 
recognized and avowed it as his signature." The auctioneer's memo- 
randum in this case was made at the very time of the sale and was writ- 
ten on the notice, and this was sufficient to make a complete contract of 
sale, the memorandum being physically attached to the notice, or so 
connected with it as to constitute a sufficient reference to it and so that 
they may be read together as parts of one and the same paper, the latter 
being an offer to sell the property (describing i t ) ,  and the memorandum 
on the notice being an acceptance of the offer upon the terms contained 
therein. 

I n  Proctor v. Fidey, 119 N.  C., 536, this Court held that advertising 
a sale of land at auction is an offer to sell at the highest bid, and the 
person who makes the last and highest bid thereby accepts the offer 
and the sale is complete, the auctioneer being the agent of the vendor to 
sell the land, and of the bidder to complete the sale by making and sign- 
ing a proper memorandum thereof, and that the statute of frauds, as 
adopted in this State, does not require that the name or signature of the 
bidder should be subscribed to the memorandum, but the latter may be 
in any form which indicates that he has accepted the offer and agrees 
to be bound by the contract of sale. The name of the bidder and the 
price, in that case, were written on the side of the notice, and this 
was held to be a good memorandum, citing Qwathmey v. Cason, ( 93 ) 
74 N. C., 5, and Mayer v. AdlrainI 77 N.  C., 83; Brown on 
Statute of Frauds, sec. 369; 3 A. & E. Eno., 848 and 849. The 
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rule is thus stated in 29 A .  & E.  Enc., 856 : "When the statute requires 
the memorandum to be 'signed,' it is immaterial in what part of 
the instrument the name of the party appears, whether at  the top, in  the 
middle, or a t  the bottom thereof, if applicable to the whole substance of 
the agreement, and written by the party, or by his authority, with tho 
intention of thereby executing the same as a binding obligation. A 
printed name upon a paper which is delivered under circumstances'show- 
ing an intention to regard the printed name as the person's own, will 
suffice, as will an entry in a book containing the owner's name at the top 
of the page. When the statute requires that the memorandum be 'sub- 
scribed,' the signing must be a literal one at  the end of the instrument. 
I t  is not necessary that the signature should be a part of the agreement 
itself. I t  is sufficient if i t  be indorsed upon it as a notification of the 
assent of the party, or if i t  be written in a letter or memorandum which 
refers to the agreement. The statute does not require that both parties 
shall sign one paper containing the contract. The subscription may be 
upon separate papers, as where counterpart memoranda are made and 
signed by the respective parties, or where an offer in writing is followed' 
by a written acceptance of the same." 

Dickerson v. Sirnrnons, 141 N. C., 325 (opinion by Justice Brown), 
is distinguishable. There no sufficient memorandum referring to the 
written notice or offer of sale was niade, but the principle herein stated 
was fully recognized. I n  our case the entry on the notice was equivalent 
to an acceptance of the offer of sale a t  the price, and as much so as if 
the acceptance had been expressed in explicit terms and signed by the 
auctioneer as agent for the vendee. I t  is just as indicat'ive of his pur- 
pose to buy upon the terms of the offer and at  the amount of the bid as 
was the entry in the Proctor case, if not more so. But if the first memo- 

randum had not been sufficient, the plaintiff cannot profit by the 
(94) defect, as his memorandum 'is identical with it, and he therefore 

acquired no right, under the statute, by his bid and the entry of 
the auctioneer upon the notice of sale, to call for a deed. 

As both parties signed the memorandum in this case, the mortgagee 
having signed the notice which was witnessed by the auctioneer and the 
defendant having, within the meaning of the statute, signed the memo- 
randum by his agent duly authorized, it is unnecessary to decide another 
question in regard to what is a sufficient signing of the memorandum. 
The statute says i t  must be ''signed by the party to be charged therewith, 
or by some other person by him thereto lawfully authorized." Com- 
nenting on this part of the statute, Smith on Contracts, at  marg. p. 96, 
says: "The signature is to be that of the party to be charged; and, 
therefore, though, as I have pointed out to you, both sides of the agree- 
ment must appear in  the writing, it is not necessary that i t  should be 
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signed by both the parties; it is sufficient if the party suing on i t  is 
able to produce a writing signed by the party whom he.is seeking to 
charge. And such a writing signed is sufficient to satisfy the 4th sec- 
tion, though i t  be only a proposal accepted by par01 by the party to 
whom it is made. The person, however, who seeks to enforce the 
agreement has not the other altogether at his mercy, but must either do, 
or be ready to do, his own part of the agreement, before he can seek 
perforrnanoe on the part of the person who has signed. Davis v. Har- 
tin, 146 N. C., 281; Love v. Atkinson, 131 N .  C., 544. 

But while the memorandum was sufficient within the statute of 
frauds, the sale to the plaintiff by the defendant and the auctioneer was 
invalid. I f  the purchaser at  an auction sale is unable or refuses to 
comply with his bid before the bidders disperse, the property may be 
sold without a fresh advertisement, or the property may be afterwardr 
sold if i t  has been newly advertised. 

Discussing this subject, it is said in 27 Cyc., a t  p. 1486, that the bid- 
der is liable for the amount of his bid, which may be recovelred in  a 
proper suit against him, or, if he is unable to comply with his bid, the 
property may be put up for sale a second time. This may be done 
immediately, if the purchaser's refusal or inability is clearly 
manifested, and the necessity of advertising a second time or ( 95 ) 
giving new notices may be avoided if the resale is made on the 
spot and before the bidders disperse, although otherwise there must be 
a new publication and evidence of the trustee's or mortgagee's continu- 
ing authority to make the sale. I t  is no valid objection to such a resale 
that the property did not bring as much as at  the first sale. 

I n  Barnhardt v. Duncan, 38 Mo., 170, the very question we have here 
was presented. The bidder had refused, after the sale, to accept the 
deed because i t  did not contain covenants of warranty; and with refer- 
ence to this, the Court said: "Upon the refusal to accept it, the trustee 
proceeded at once to put up the property for sale again, a t  the same 
place, on the same day, without readvertising or any new notice, and, ' 

few persons being present, the property was resold for $25. This pro- 
ceed.ing can neither be justified nor sustained. I t  was, in  practical 
effect, a sale without notice. The sale, as advertised, had taken place 
several hours before, and all bidders had departed. Though yet within 
the hours mentioned in  the advertisement, it cannot be considered a fair 
~ n d  valid sale pursuant to notice. There should have been a new publi- 
cation of notice for another day." I t  was so held in the case of Dover 
v. Kemer ly ,  38 No., 469, the following being the headnote, which fairly 
etates the substance of the opinion: "Where property offered for saIe 
at  auction by a trustee in a deed of trust is knocked down to the highest 
bidder, the sale may be enforced in equity in a suit for a specific per- 
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formance, or the bidder may be held liable at  law for the damages sus- 
tained. When the purchaser to whom the property is struck off a t  3 

trustee's sale at  auction fails to complete his purchase, the property must 
be readvertised for sale." il/fcClung v. T r u s t  Co., 137 Mo., 106. 

I n  this case it appears that the second sale was made after the bidders 
had dispersed and without any new advertisement. The trustee and 
autioneer had no power or authority from the mortgagor to release $lie 
first bidder and sell to the second bidder for a less price. The mort- 
gagor was vitally interested in  this transaction, as if we should hold that 

the second sale was vaild, he would lose $325. Jenning was 
( 96 ) bound by his bid, and as we have seen, it could have been 

enforced against him by a suit in equity, now a civil action. 
We hold the second sale, which was made to the plaintiff, to be in- 

valid, for the reasons stated, and as the mortgagee has made a deed to 
Jennings in accordance with his bid, for the full amount of $1,500, 
~ n d  as the mortgagor has assented to the execution of this deed by re- 
ceiving the balance of the purchase money, after paying the debts, costs, 

. and expenses, we think Jennings must be declared to be the owner of 
the land, and the plaintiff is -not entitled to recover against the mort- 
gagor, who is  the defendant in this action, the difference between his bid 
and the real value of the land, according to his contention. I t  can 
make no difference, so far  as he is concerned, whether Jennings ac- 
quired title to the land under his bid and the subsequent deed from the 
mortgagee, for i t  is sufficient to decide that the plaintiff acquired no 
right or title by virtue of his bid at  the second sale, as the mortgagee 
had no power or authority to sell to him. 

The plaintiff cannot recover upon-the ground that the mortgagee as- 
sumed to exercise a power to sell which he did not have and that he was 
thereby misled or deceived to his injury, for the simple reason that he 
bought with full knowledge of all the facts, and as he is presumed to 
know the law, he was fixed with notice of the fact that' the mortgagee 

' did not have the power to sell under the circumstances, and, therefore, 
he was in  no sense defrauded. 

I n  Leroy v. Jacobosky, 136 N .  C., 443; Justice Cormor, quoting from 
Reinhardt on Agency, see. 308, and other authorities, says: "If the 
party with whom the agent has contracted knew that the agent had no 
kuthori t~ ,  or was cognizant of all the facts upon which the assumption 
of authority was based-as, for example, when both parties labored un- 
der a mistake of law with reference to the liability of the principal- 
the agent is not liable either in tort or upon the contract.' Newport  r .  
i'Yrnith, 61 Minn., 277; Baltzen v. IllcCZay, 53 N. Y., 467. I n  i f ichael  
v. Jones, 84 Mo., 578, the Justice writing for the Court says: 'But 1: 
am satisfied that under the best considered modern decisions the 
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principle invoked by the plaintiff cannot be carried $0 such an ( 97 ) 
extent. The true rule, I think, is that as to the liability of the 
principal, the fact that the principal cannot be held is no ground for 
charging the agent with liability.' Rufin, J., in Bowle v. Kerchner, 
says: 'The general rule is that whenever a party assumes to act as 
agent for another, if he has no authority, or if he exceeds his authority, 
he will be held to be personally liable to the party with whom he deals, 
for the reason that  by holding himself out as having authority, he mis- 
leads the other party into making the agreement. But the rule is 
founded upon the supposition . . . that the want of authority is 
unknown to the other party, or, if known, that the agent undertakes to 
guarantee a ratification of the act, and when this want of authority is - 
known, and i t  is clear that the agent did not undertake to guarantee a 
ratification, i t  results that the agent is not personally bound.' " 

I n  this case, as we have indicated, the plaintiff had full notice of the 
situation, and will be held, therefore, to have known all the facts, and 
it is clear that the mortgagee did not undertake to guarantee a ratifica- 
tion by the mortgagor, so that the essential elements of a warranty as 
to the authority of the defendant to sell to him is lacking, and he can- 
not justly claim to have been deceived or defrauded. There is, there- 
fore, 

No error. 

A. A. CROMARTIE v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 27 September, 1911.) 

1. Appeal and Error-Continuance-Discretion, Abuse of. 
Having continued the case for defendant a t  a former term, for the sick- 

ness and absence of a witness, under condition that defendant would take 
his depositions and that the cause would peremptorily be tried on a certain 
day of a subsequent term, the refusal to again continue the case for de. 
fendant was in  the discretion of the trial judge, and the fact that the 
depositions had not been taken owing to the temporary recovery of the 
witness, and his absence was unexpectedly caused by his relapse, is not a 
gross abuse of this discretion. 

2. Evidence-Negligence-Proximate Cause-Questions for Jury. 
The plaintiff, a brakeman on defendant's train, got upon the pilot of 

the engine, according to a known custom, upon entering a freight yard 
a t  a station, for the purpose of opening switches for the train, with the 
knowledge of the engineer operating the train. In  this yard there were 
several switches to be thrown open, some distance apart. Plaintiff was 
standing in the foothold of the pilot made for the purpose, holding by his 
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hands to a rod of iron crossing the pilot a t  the top, his back to the front 
and looking towards the cab windows of the engineer and fireman, to 
give signals by hand-waving. The engine front shut  off the view of 
the engineer, and the fireman was not in his window. While thus situated 
the V-shaped pilot plowed through a pile of cinders or something on the  
track, knocking plaintiff's foot off the foothold onto the track between 
the rails, and throwing his weight upon the bar to which he was holding. 
This bar gave way, and plaintiff caught the lift-lever to prevent his further 
slipping, and while in this condition, screaming for help, the pilot pushed 
his foot onto the rails, causing the injury complained of. The train could 
have been stopped, a t  the speed i t  was going, almost instantly: Held,  
the failure of the engineer to be on lookout and to stop the train upon 
hearing the unusual commotion (he testified that  he took plaintiff's 
screams for a woman laughing), together with the other circumstances 
of the case, was sufficient evidence to go to the jury upon the questions 
of defendant's negligence and its proximate cause of the injury. 

( 98 ) APPEAL from Ferguson, J., at April Term, 1911, of PITT. 
Action to recover damages for personal injury. These issues 

were submitted : 
1. Was plaintiff injured by the negligence of defendant company, as 

alleged ? Answer : Yes. 
2. Did the plaintiff by his own negligence contribute to his injury? 

Answer: No. 
3. Notwithstanding plaintiff's negligence, could the defendant com- 

l'any by the exercise of reasonable care have avoided said injury? 
Answer: Yes. 

( 99 ) 4. What damage, if any, is plaintiff entitled to recover? An- 
swer : $6,300. 

From the judgment the defendant appealed. 

Ward & Grimes and Julius Brown for plaintiff. 
Harry Skinner for defendant. 

BROWN, J. The defendant excepts to the refusal of the court to oon- 
tinue the case on account of the absence of two of the defendant's wit- 
nesses, claiming that the refusal in this instance amounts to a gross abuse 
of discretion. 

The facts stated in the record acquit his Honor of any abuse of the 
discretion vested in him. They are as follows: On 1 Nay, 1911, when 
this case was called for trial, defendant stated that i t  could not go to 
trial. The reason assigned, that at  tho former term this case was con- 
tinued by consent, owing to the fact that a witness under subpcena for 
the defendant company (W. D. Medley, engineer) was then sick. The 
court, after hearing the affidavits and telegrams connected with Engineer 
Medley's condition, stated that it would continue the case, but that it 
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would fix Monday, 1 May, peremptorily, for the case to be called for 
trial, and in  the meantime gave permission that depositions necessary 
should be taken. 

On the day before the day appointed for taking the deposition attor- 
ney for defendant received telegrams that Medley was then up and out, 
and that his physicians stated that he would be able to attend court on 
Monday, 1 May. Under these conditions and circumstances, with the 
consent of plaintiff's counsel, the taking of the depositions was called off. 

On Saturday, 29 April, attorney for defendant received telegrams say- 
ing that Medley had had a relapse, and would not be able to attend 
court a t  Greenville on 1 May. On receipt of these telegrams counsel 
for defendant informed counsel for plaintiff of their contents and noti- 
fied them that, although i t  was irregular, they would take the depositions 
of W. D. Medley, engineer, on the night of 29 April, at  Rocky Mount, 
imless they would agree to continue the case. Counsel for plaintiff re- 
fused either to continue the case or to take the depositions. Therefore, 
counsel for defendant notified counsel for plaintiff that he would take 
a statement from Engineer Medley on Saturday night, 29 April, 
and would use it as a basis for continuance on the calling of the (100) 
case on 1 May, and on this being refused, would ask that the state- 
ments contained therein be admitted in  evidence on affidavit. When the 
case was called on Monday, 1 May, these statements were made in open 
court and not disputed. 

The court held that i t  would not continue the case, as defendant should 
have taken the deposition in regular order, but .would permit the writ- 
ten statement made by Medley to be read to the jury as the testimony 
of Medley as if he were present. 

I n  this there is nothing indicating any abuse of discretion. The de- 
fendant had opportunity to take the depositions, biit failed to do so. 
Nevertheless, Medley's ex parte statement was read to the jury and is 
set out in the record. We think his Honor was very liberal in  his treat- 
ment of the defendant under the circumstances. 

It is well settled that a motion for continuance is addressed to the 
sound discretion of the presiding judge. The exercise of such discretion 
is not reviewable except in a case where i t  is grossly abused. Lander v. 
Ins. Co., 142 N. C., 15. 

A motion to nonsuit was made, overruled, and exception duly taken, 
and is the first assignment of error discussed at  length in the brief of 
the learned counsel for defendant. 

The plaintiff's evidence tended to prove that plaintiff was a brakeman 
on defendant's train. On 5 April, 1909, he was on duty on a freight 
sunning from Rocky Mount to Florence. His duties were, opening and 
closing switches and shunting off cars. The train on this day went into 
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the yards at  Florence about 5 :40 o'clock P.M. These yards contained 
many switches. As the train approached the yard plaintiff got on the 
pilot to open the main-line switch, and rode on into the yards. There 
were four or five switches to open and close; after throwing a switch, 
the train continuing to run on. The next switch, fifty or one hundred 
yards away, was on the opposite side of the train to that of the one last 
thrown. Plaintiff crossed over the pilot in front to get over to the other 
side to throw the switch. He got safely over and was standing in the 
foothold made for the purpose of standing in it, on the front and bottom 

of the pilot, nine inches wide and four or five inches high, hold- 
(101) ing by his hands to a rod of iron which crosses the pilot at the 

top, his back to the front and looking toward the cab windows of 
the engineman and fireman, to give signals by hand-waving. While so 
standing, the pilot plowed through a pile of cinders or something piled 
on the track. The pilot is V-shape. The substance on the track knocked 
plaintiff's foot off the foothold upon the track between the rails. As he 
fell plaintiff threw his weight upon the iron rod. This gave way, plain- 
tiff slipping by his weight toward the side of the pilot five or six inched. 
Plaintiff held on to the lift-lever, his heel on the ground between the 
rails. The beam on the pilot pressing on his instep pushed plaintiff'a 
heel across the ties and on the track backwards. Plaintiff testified that 
he held firmly to the lift-lever unable to extricate his foot dragging on 
rail; that all the time he was screaming for help as loud as possible and 
looking at  fireman's window. That fireman was not in his window and 
the engineer was at  the throttle. Plaintiff testifies that he knew there 
was a switch and frog just ahead and that i t  would hold his foot, b r e ~ k  
his hold, and pull him backwards before the moving train. He  held 
on for some forty yards and then turned loose and fell, and the 
wheels crushed his foot and ankle. Plaintiff testifies that at  speed 
cngine was going it could have stopped "almost instantly.'' Plaintiff 
had been riding on the pilot in this way to throw switches during hi+ 
cntire employment, nearly three years. The trainmasters, condu~.tcrr, 
and engineas had known of his riding there and had directed him to 
do so. The conductor of that particular train had ridden by his side 
on same pilot going into the same yards. The engineer, Medley, testi- 
fies that he knew that plaintiff was on the pilot for purpose of chaug- 
ing switches, and further, that he heard the hollering, but thought it 
was a woman laughing, but he did not stop his engine. 

We will not discuss the many assignments of error presented in the 
~pecord and discussed in the brief. I n  our view, there is sufficient evi- 
dence to support the findings of the jury upon the first and third issues, 
which renders it unnecessary to consider the defense of contributory neg- 
ligence so earnestly discussed by counsel. 
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The evidence shows that it was a very common custom for ( 102 ) 
brakemen to ride on the pilots of engines in order more expe- 
ditiously to change switches in  the defendant's yards. I n  this case the 
evidence is abundant that plaintiff had done so constantly for years 
with the knowledge and by direction of his superiors. But assuming, 
for argument's sake, that he had violated a rul'e of the company, that 
does not necessarily bar recovery. Thomas v. R. R., 129 N. C., 392; 
Biles v. R. R., 139 W. C., 528. The plaintiff was actually on the pilot 
with the knowledge of the engineer and conductor for the purpose of 
opening the switches. 

Under such conditions it was the peculiar duty of the engineer to 
keep a careful lookout for the brakeman, so as to protect him from 
injury if possible. H e  knew the brakeman was on the opposite side 
of pilot and he could see him from the window at the throttle. He  
heard the hollering or screaming of plaintiff, but thought it was a 
"woman laughing." There is no evidence that there was a woman 
anywhere in the neighborhood. Knowing plaintiff's dangerous position 
and hearing the unusual and extraordinary sounds in front of his en- 
gine, it was the plain duty of the engineer to resolve all doubts in favor 
of human life and stop his engine a t  once. 

The engineer says he was running three and one-half miles pe,r hour. 
There is evidence that he could have stopped almost instantly; that 
plaintiff was dragged forty yards, "screaming at top of his voice all 
the time." 

This evidence is scarcely controverted and fully justifies the con- 
clusion that the injury was occasioned by the negligence of defendant's 
servant, and that such negligence was the immediate or proximate cause 
of plaintiff's injury. 

This view of the case renders it unnecessary to discuss other assign- 
ments of error of the defendant or other phases of the evidence of 
negligence presented by plaintiff's counsel. The motion for new trial 
on account of newly discovered evidence is denied. 

No error. 

J. J. CARSON v. M. 0. BLOUNT. 

(Filed 27 September, 1911.) 

1. Evidence-Goods Sold and Delivered-Nemoranda-Corroboration. 
In an action to recover the price of cotton seed sold and delivered, it is 

competent in corroboration of the witness of defendant- to introduce the 
8 3 



I N  TIIE SUPREME COURT. [I56 

seed book of defendant showing prices paid by the defendant for seed 
during the time in question, when the entries had been made by the 
witness himself. 

2. Evidence, Corroborative-Goods Sold and Delivered-Market Price-Dif- 
ferent Points. 

In  a n  action to recover for cotton seed sold and delivered, it  is competent, 
in corroboration of defendant's evidence a s  to the market price a t  the 
time, to show the market price a t  a certain other point, only six miles 
distant by rail, as  tending to establish the general market price in that  
section of the country. 

3. Evidence-Similar Contracts-Corroborat.io11-Inference. 
The plaintiff sued for an alleged contract price of cotton seed sold and 

delivered t o  the defendant during a certain period of time, claiming that  
the defendant had agreed to pay therefor a t  the m,arket price on any day 
that plaintiff should call for a settlement. The defendant, on the con- 
trary, claimed that he was to pay for the cotton a t  the market price a t  
the date of delivery: Held, evidence was competent to show that de- 
fendant had made a similar contract with plaintiff's witness, to induce 
which the defendant told the witness he had shipped the plaintiff's cotton 
also, i t  being a circumstantial fact from which an inference may be drawn 
tending to corroborate the plaintiff's version of the contract. . 

APPEAL from Ferguson, J., a t  May Term, 1911, of PITT. 
Action to recover damages for an alleged breach of contract in the 

sale of cotton and cotton seed. These issues were submitted: 
1. I s  the defendant indebted to the plaintiff on account of the cotton, 

as alleged ; if so, in  what amount ? Answer : No. 
2. I s  the defendant indebted to the plaintiff on account of the cotton 

seed, as alleged; if so, in what amount ? Answer : No.  

From the judgment rendered, plaintiff appealed. 

(104) Harry Skinner, Julius Brown, a d  F. G. Hatding for plaintiff. 
P. G. James & 80% and Albion Dunn for defendant. 

BROWN, J. The complaint sets out two distinct causes of action: 
(1) Breach of contract on account of certain cotton sold to defendant 
Fy plaintiff. (2)  Breach of contract on account of certain cotton seed 
sold to defendant by plaintiff. 

We will consider tho second cause of action first. The plaintiff con- 
tends that he delivered 946 bushels of cotton seed to the defendant dur- 
ing the fall of 1909 under agreement that settlement would be mada 
therefor on any day called for by plaintiff at  the market price on such 
day; that he demanded sett lem~nt on 28 December, 1909, whem thl: 
market price of seed was 55 cents per bushel, but received therefor only 
the sum of 45 cents, and brings this action to recover the difference. 
The defendant admits the purchase of the seed, but denies that he 
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agreed to take the seed on the terms contended by plaintiff. Defend- 
ant avers that he agreed to take the seed and pay plaintiff the market 
price for same as they were delivered and allow him 50 cents pcr. ton 
in addition; that from the opening of the market there was a gradual 
rise in the price of seed during the fall; that plaintiff became dissatis- 
fied with the contract as made, and that on 8 December, in order to 
settle the controversy, he offered to give and plaintiff accepted 45 cents 
per bushel for all seed delivered to that time; that this was the market 
price on this day, and plaintiff was given credit as of that day for said 
seed. 

Upon this came of action two errors are assigned: 
First. I n  that the court committed error in permitting the defendant 

to introduce the seed book of defendant, showing the prices paid by 
defendant for cotton seed during the fall and winter of 1909 and 1910, 
end permitting the witness Boroughs to testify to same over the ob- 
jection of plaintiff. This exception cannot be sustained. The entries 
in  the book were made by Boroughs himself, and i t  was competent to 
use them to corroborate that witness. This has been frequently de- 
cided. Neil v. Childs, 32 N. C., 195; Davenport v. McKee, 94 N. C., 
326 ; Greenleaf Ev., sec. 436 et seq. 

But as the contest was over the price to be paid for the seed, (105) 
and not over the quantity delivered, we fail to see the materiality 
of the evidence. 

Second. I n  that the court committed error in permitting defendant'$ 
witness, Ashburn, manager of Conetoe Oil Xills, over the objection of 
the plaintiff, to testify to the market price of cotton seed a t  Conetoe 
during the course of the fall season of 1909, after the witness had 
previously stated that he did not know the price of cotton seed a t  Bethel. 
I t  is admitted that Conetoe is on same railway and only six miles from 
Bethel. We think the evidence competent to establish the general market 
price of cotton seed in  that section of the country and to corroborate 
defendant's contention that it did not exceed 45 cents per bushel 
on 8 December, at  Bethel. I t  is not conclusive evidence of the price 
at the latter place. We find no error in the trial of the second cause 
of action. 

As to the first cause of action, there is only one assignment of error, 
viz., in that the court committed error in excluding the following testi- 
mony of plaintiff's witness, R. D. Whitehurst: ('That in the fall of 
1909 witness had conversation with defendant about Carson's cotton, 
in which defendant told witness he had shipped Carson's cotton. Blount 
said to me, 'You are putting your cotton in the yard and letting it rot. 
I have got a proposition for you. Instead of letting your cotton lie 
in the yard and rot, I will take i t  and ship it and give you weights and 
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grades and ship it to Sorfolk, you pay storage and freight, and you can 
close out.any day you please at Norfolk prices. I have shipped J. J. 
Carson.' " 

The plaintiff contends that the defendant agreed to pay him thc 
Norfolk market price for his cotton on any day plaintiff wished to 
close it out; that defendant misrepresented the Norfolk price and 
settled for 23 bales at  15 1-8 cents per pound, when in  fact on that day 
the Norfolk market price was 1 6  1-4 cents per pound. - 

The defendant denies the contract as well as the misrepresentation. 
The evidence was excluded upon the ground that .it was irrelevant 

and tended to prove nothing. I t  is said in 16 Cyc., 939: "A 
(106) voluntary and certain statement, oral or written, of the existence 

of any relevant matter of fact is competent evidence against ' 
the party by whom or by whose authority it is made, as a fact tending 
to show the truth of the statement." 

This is not an attempt to prove that because A. made a contract with 
B. for the sale of his cotton on a certain date he therefore made a simi- 
lar contract with C. because made on same date and concerning the 
same subject-matter. Thompson v. Exum, 131 N. C., 111. 

The plaintiff contends that in talking to Whitehurst about shipi>~ilg 
his cotton it was irrelevant and unnecessary to refer to the shipment 
of Carson's cotton unless for the purpose of producing on Whitehurst'r 
mind the impression that the defendant had shippeld Carson's cotton 
on the same terms then offered Whitehurst. 

We think the inference a legitimate one, and while the jurors may or 
may not draw it, the evidence should have been submitted for what i t  is 
worth. 

This conversation with Whitehurst is not exactly substantive mi- 
dence, which standing alone would be sufficient to support a verdict, but 
i t  is a circumstantial fact from which an inference may be drawn tend- 
ing to corroborate the plaintiff's version of the contract: 

As pertinently said by counsel in  their brief: "What did Blount 
mean if not that he had shipped J. J. Carson's cotton on the same terms 
which he was then offering witness? It might have meant a great 
deal to the witness that defendant had offered the same proposition to 
the plaintiff, or any other man of good judgment, and that i t  had been 
accepted; but without this meaning, does the statement made under the 
existing circumstances amount to anything? And if we, in simple 
manner, reason thus, why not the jury 2" 

We think the court erred in  excluding the evidencg for which error 
we direct a new trial upon the first issue. Let the costs of this Court 
be equally divided. 

Partial  new trial. 86 
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(107) 
TOBE MoLAWHORN ET AL. V. WILLIAM HARRIS AND WIFE, BETTIE. 

(Filed 4 October, 1911.) 

1. Jurors-Deputy Sheriffs-Discretion of Court-Appeal and Error. 
I t  is within the discretion of the trial judge to excuse as a juror a deputy 

sheriff who, during the term of court, has summoned and mingled with 
the other jurors and has had charge of therh, and not reviewable on ap- 
peal. While there is no statute forbidding it ,  such juror should not be 
permitted to serve. 

2. Deeds and Conveyances-Par01 Trusts-Conflicting Evidence-Questions 
for Jury. 

When there is sufficient but conflicting evidence as  to an express parol 
trust engrafted upon a purchase of land, the question is one for the jury, 
under proper instructions from the court. 

3. Deeds and Conveyances-Trusts and Trustees-Sales-Mortgage-Pur- 
chaser. 

Under a fair and open sale of lands made by the trustee according to 
the terms of a deed in trust securing a bond for money loaned, the owner 
of the bond may bid in the lands and become the purchaser in his own 
right. 

4. Tenants i n  Common-Unity of Possession-Tenant a Purchaser-Interests 
Acquired. 

Destroying the unity of possession of cotenants in common will dis- 
solve the tenancy, and thereafter a former tenant in common may acquire 
the entire property. 

5. Deeds and Conveyances-Parol Trusts-Trusts and.Trustees-Mortgage- 
Sales-Mortgagee a Purchaser-Bona File-Evidence. 

Two brothers, R,  and F., bought certain lands, and to secure the pur- 
chase price executed a deed in trust to S., giving certain cotton bonds pay- 
able to L. and S. Before the death of R., L. and S. assigned the bonds to 
E. Brothers, and upon default the lands were sold by S. under the terms 
of the deed in trust, and conveyed to the purchaser, E., of the firm of E. 
Brothers. Subsequently, E,  sold the lands to F, for the same amount of 
cotton bonds, i. e., bonds payable in  a certain amount of merchantable 
lint cotton. In  a n  action brought by the heirs a t  law of R,  to declare a 
parol trust in  their favor in the lands thus conveyed to F.: Held, that  
while the fact that F, bought the land from E. for exactly the sanie amount 
of lint cotton that  R, and F, had agreed to pay L. and S., i t  was open to 
explanation, and, different inferences being capable of being drawn from 
the facts, the question was properly left for the jury to say whether, 
under the circumstances of the case, F. was a berm fide purchaser of the  
lands in  his own right, o r  as a tenant in  common with R. 

APPEAL f r o m  J'BT~USOW, J., a t  M a r c h  Term, 1911, of PITT. (108) 
T h e  plaintiffs, children and  he i r s  of Robert  A. McLawhorn, 

deceased, b r i n g  th i s  action against t h e  feme defendant, Bet t ie  Har r i s ,  
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only child and heir of L. Francis McLawhorn, deceased, to set up and 
establish a par01 trust as against said Francis McLawhorn in  the lands 
described in the pleadings, claiming to own one undivided half.of the 
lands in  common with the said Francis. His Honor submitted these 
issues : 

1. Did L. F. McLawhorn take title to said land from J. P. Elliott 
in trust to hold one-half of the same for the benefit of plaintiffs? An- 
swer: No. 

2. At the time of t h ~  purchase of the land described in  the complaint 
by L. F. McLawhorn, did he agree to take and hold said land as trus- 
tee for himself and the children of R. A. McLawhorn? Answer. No. 

The plaintiffs moved for a new trial. Motion overruled. The plain- 
tiffs excepted and appealed from the judgment rendered. 

Harry Skinner for pZaimtifs. 
F. G. James & Son, and L. I .  Moore for defendants. 

BROWN, J. The land in controversy was conveyed to Robert and 
Francis McLawhorn, brothers, in 1890, by Harry Skinner, the purchase 
price payable in  cotton bonds. To secure the delivery of the cotton, 
certain bonds were taken payable to the copartnership of Latham & 
Skinner and secured by deed in trust to Harry Skinner. Before the 
death of Robert McLawhorn, which occurred in  1893, the cotton bonds 
were duly assigned by Lathanl & Skinner to Elliott Brothers, of Balti- 
more. 

I n  default of thedischarge of the bonds, the land was advertised and 
sold under the trust on 24 March, 1894, by Harry Skinner, who 

(109) conveyed i t  on said date to J. P. Elliott of said firm. On 28 
May, 1894, J. P. Elliott conveyed the land to L. Francis Mc- 

Lawhorn, defendant Bettie's father, and took from him on same day 
a mortgage on the land securing the purchase price, to wit, 100 bales, 
500 pounds each, merchantable lint cotton. This is the same price in 
cotton which the brothers, Robert A. and L. Francis McLawhorn, con- 
tracted to pay Latham & Skinner for the land. 

There are nine assignment of error, all of which have received our 
consideration. None of them are of sufficient importance to justify 
an extended discussion, except the sixth. 

As one exception relates to a juror, we say that we do not think i t  is 
well that deputy sheriffs who summon jurors, mingle with and have 
charge of them, should serve as such during the terms of court wheu 
they are acting for the sheriff. 

I n  their discretion, the trial judges may well excuse them, but there 
is no statute, of which we are aware, which disqualifies them. But 
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in  this case Manning, the juror challenged, was not a deputy sheriff, 
but had been an officer in charge of another jury. 

There were certain deeds and records introduced, over plaintiff's 
objection, which are excepted to as irrelevant and incompetent, but it is 
manifest that they did not bear upon the real issue, and if erroneously 
received, the error was entirely harmless. 

I f  there is any error it lies in the refusal of the court to charge the 
jury that if they believe the evidence in the case to answer the first 
issue "Yes." 

The plaintiffs reit their case upon two contentions, viz. : 
a. That Francis McLawhorn purchased the land from J. P. Elliott 

in  May, 1894, upon an express agreement that he would hold the land in 
trust for himself and the plaintiffs, his brother's children.. This claim is 
embodied in the second issue. Under this issue the plaintiffs attempted 
to establish an express trust, and it must be admitted that they intro- 
duced par01 evidence which would have well warranted the jury in  find- 
ing it for them. But the fact was controverted and other evidence 
offered tending to deny the existence of any such agreement. The 
charge of the court upon this phase of the case presented the 
plaintiff's contention with fullness and clearness and was as (110) 
favorable to then1 as they were entitled to. 

b. The other contention is based upon two theories: First, that J. P. 
Elliott bought at  his own sale, and consequently the sale was void; that 
the relation of mortgagor and mortgagee continues to exist, and that 
therefore the tenancy in common between the plaintiffs and Francis 
McLawhorn has never been severed. 

We do not find anything in the record upon which to found such 
claim. The pleadings-state that the sale was made by Skinner, the trus- 
tee in the deed, and the deed to Elliott executed by him and introduced 
by plaintiffs contains every essential recital-among others, that Skin- 
ner advertised the land according to tlie terms of the deed and sold i t  
to Elliott, the highest bidder. There is no evidence whatever which 
tends to controvert this or to show that Elliott or his attorney made the 
sale or controlled it. 

As the holder of the bonds secured in the deed, Elliott had a right to 
bid at  the sale by the trustee. I t  was not his sale, but Skinner's, the 
person appointed by the mortgagors to make it, and in whom reposed 
the legal title. 

There is no,evidence or even suggestion of any fraud, undue advan- 
tage, or oppression. So far  as the record discloses, the sale was fair, 
open and "aboveboard," and made by the person vested with the power 
to sell. 
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The second theory is that J. P. Elliott purchased the land, not for 
himself, but for Francis McLawhorn, and that inasmuch as he could not 
legally acquire title to the land adverse to his cotenants at  said sale, 
Elliott could not do so for him. 

The only evidence upon which to base this contention is that Elliott 
bought the land on 24 March, 1894, and conveyed it to L. F. McLaw- 
horn on the 28th of following May, and the further fact that he sold i t  
for 100 bales of cotton, the same price that the two brothers had agreed 
to pay Latham & Skinner for it. 

These may be suspicious circumstances, but i t  is manifest they do not 
warrant the charge asked for by plaintiffs. They are open to 

(111) explanation and different inferences may be drawn from them. 
They were properly submitted to the jury for what they were 

worth. 
Assuming that Elliott purchased the land for himself or his firm to 

save his debt, we cannot agree with the learned counsel for plaintiff, that 
Francis McLawhorn could not afterwards acquire title adverse to the 
plaintiffs, his former cotenants. 

We recognize the just principle that a cotenant, while such relation 
exists, may not acquire an outstanding title or lien upon the common 
property and hold it for his own exclusive benefit. His cotenants may 
share i t  with him. Jackson v. Baird, 148 N .  C., 29. But, nevertheless, 
a tenant in common as such is not a trustee for his cotenant. Saunders 
v. Gatlin, 21 N.  C., 92. 

I t  is also true that where a cotenant in common acquires title from a 
sale under a deed of trust made by all the cotenants for a debt binding 
all, and the sale is caused by his failure to pay his share of the debt, he 
cannot under his rights, so derived, hold the land against his cotenants. 
Reed v. Bucha.i~an, 57 S. E., 769, 61 W. Va., 552. 

But the jury has not accepted the theory that Elliott purchased for 
Francis McLawhorn, and there was very little evidence, so far as Elliott 
was concerned, to support that claim. Therefore, when the trustee con- 
veyed all the land to Elliott, the unity of possession was destroyed and 
the tenancy in common ended. Unity of possession is the only unity 
essential to such cotenancy. Anything that operates to destroy this ,  
unity will dissolve the cotenancy in common. Sutton v. Jenkins, 147 
N. C., 16;  17 A. & E., 711. 

After the tenancy in common is actually dissolved, there is nothing 
in the law which forbids a former tenant in common from acquiring the 
entire property. H e  then has the same rights as any other individual. 
Sutton v. Jefikins, supra; Jackson v. Baird, 148 N.  C., 29. 

Upon a review of the record we find 
No error. 
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BROCK v. INSURANCE CO. 

(112) 
JAMES E.  BROCK v. METROPOLITAN LIFE INSURANCE COMPANY. 

(Filed 4 October, 1911.) 

1. Insnrance, Life-Application-Nisrepresentations-Proof of Loss-State- 
ments-Prima Facie Case-Evidence-Questions for Jury. 

A statement made in a proof of loss after the death of the insured by 
her father and next of kin, beneficiary under the policy sued on, that the 
insured had had pneumonia prior to her application for the policy, and 
in contradiction of her representation in her application that previously 
thereto she had not had it, is prima facie evidence only of the falsity of 
her representations, leaving it  for the plaintiff to satisfy the jury, upon 
all the evidence, that she did not have it  prior to her application. 

2. Same-Mistake-Weight of Evidence. 
When the proof of loss contains a statement that  would invalidate the 

policy of life insurance sued on, if true, that the insured had had pneu- 
monia prior to the time of her application, contrary to her representations 
therein made, the statement made in the proof of loss affects only the 
weight of the evidence for the jury to consider, when there is also evidence 
that  the statement was made under a mistake. 

3. Same. 
The insured, in her application for life insurance, represented that she 

had not previously had pneumonia. After her decease, the beneficiary, 
in  his proof of loss, made a statement that she had had pneumonia pre- 
vious to her application: Held, evidence sufficient to go to the jury in  
rebuttal of the prima facie case made out for the defendant in  the plain- 
tiff's suit upon the policy, that plaintiff was mistaken and was speaking 
from hearsay and not from his personal knowledge, and that the insured 
had not had pneumonia, a s  stated in  her application. 

4. Evidence-Prima Facie Case-Weight of Evidence-Questions for Jury. 
The party against whom a prima facie case is raised by the law is  not 

bound to overcome it  by the greater weight of the evidence, but may 
combat i t  before the jury, when there is conflicting evidence, a s  being in- 
sufficient evidence of the ultimate fact under the circumstances of the 
case. 

5. Insurance, Life - Nisrepresentation - Disease -Witnesses, Nonexpert - 
Harmless Error. 

The defense in  an action to recover upon a life insurance policy being 
the misrepresentation of the insured that she had not had pneumonia pre- 
vious to her application for the policy, exceptions to testimony of non- 
expert witnesses that  they did not know whether o r  not she had suffered 
from this disease, upon the ground that only physicians could testify on 
the subject, will not be sustained, as  their testimony would not tend to 
establish the fact either way. 

9 1 
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6. Insurance, Life-Xisrepresentations-Medical Examiner-Evidence. 
The defense to an action to recover upon a life insurance policy being 

that the insured had falsely represented in her application for the policy 
that she had never had pneumonia: Herd, competent, as evidence, for 
the company's medical examiner to testify that he recommended the risk 
upon his own examination and diagnosis of her physical condition, as 
tending to rebut the allegation that she had had pneumonia, for the fact 
that he had thus passed her was some evidence that she had not had the ' 
disease. 

(113) APPEAL from Justice, J., at January Term, 1911, of LENOIR. 
The facts are sufficiently stated in the opinion of the Court by 

Mr. Justice Walker. 

D. L .  Ward,  Loft in & Dawson, and McLean, Varser & McLeam for 
plaintiff. 

Aycock & Winston and George V .  Cowper for defendant. 

WALKER, J. This action was brought to recover the aggregate amount 
of two policies of insurance, one for $500 and the other for $154, which 
were issued, in July and September, 1908, by the defendant company 
on the life of Emma Davis, the daughter of the plaintiff. The case was 
tried upon issues to which there was no exception and which, with the 
answers thereto, were as follows: 
1. Did the insured, Emma Davis, represent in her application for 

the policy for $500 that she had never had pneumonia? Answer: 
Yes. 

(114) 2. Had Emma Davis had pneumonia prior to the filing of 
her application for the policy for $5001 Answer: NO. 

3. Did the insured, Emma Davis, represent in  her application for 
the policy for $500 that she had never had consumption? Answer: 
Yes. 
4. Had the insured, Emma Davis, prior to said application ever had 

consumption ? Answer : No. 
5. Did 'the insured, Emma Davis, in her application for the policy 

for $500 represent that she had not been under the care of any other 
physician within two years for any serious illness than Dr. Tull for 
chills, 19 May, 1908 ? Answer : Yes. 

6. Was the insured under the care of any physician within two years 
for any serious illness other than Dr. Tull for chills, 19 May, 19082 
Answer : No. 

7. Did the insured in  her application for the policy for $154 represent 
that she had not been attended by a physician for any serious disease 
or complaint? Answer: Yes. 
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8. Had the insured, Emma Davis, prior to said application, been 
attended by any physioian for any serious disease or complaint? An- 
swer : No. 

9. What amount, if any, is plaintiff entitled to recover of defendant 
on said policies? Answer: $654, with interest from 9 June, 1909. 

Judgment was given for-the plaintiff, and defendant appealed. 
I t  appears that in  the application for the policy the insured repre- 

sented and stated that she had never had pneumonia or consumption, 
nor had she ever been treated by a physician for any serious illness. 
She was not able to pay the premium on the policy or even to take out 
the policy, and her father did this for her, and after her death, as her 
next of kin and the beneficiary under the policy, he filed with the com- 
pany a proof of loss, in which he stated that she had an attack of pneu- 
monia in February, 1906, prior to the date of her application., of about 
three weeks duration, and had chills and fevers occasionally all the time. 
There was evidence, we think, to show that this was a mistake, though 
i t  must be admitted that the state of the entire evidence was such 
as to justify the claim of the defendant's counsel that i t  pre- (115) 
ponderated in his favor. But we are not permitted to interfere 
with verdicts, by determining with whom the mere weight of the evi- 
dence lies. I f  there is any testimony fit for the jury to consider upon 
the issue made by the pleadings, we must abide by the verdict and con- 
sider and decide only upon questions or inferences of law. The court 
charged the jury, substantially, with reference to the statement of the 
plaintiff in the proof of loss, or in what is called in the case his written 
claim for the insurance, that it was prima facie evidence of the fact 
that the deceased had pneumonia in 1906 and was otherwise ill, as 
stated, but that i t  devolved upon the plaintiff to satisfy them, upon all 
the evidence, that she did not have pneumonia prior to the date of her 
application. The defendant's counsel, in their able and learned brief, 
state that "It was around this point that the battle waged from the be- 
ginning to the ehd of the case." They requested the court to charge 
that there was not sufficient evidence to rebut this pr ima  facie case made 
by the statement of the plaintiff in the application. Assuming,'for the 
sake of discussion, that the judge laid down a correct rule of law, as 
to the force and effect of plaintiff's statement in the proof of loss, as to 
the deceased having had pneunzonia-and we do not mean to question 
it in the least-we yet are of the opinion that there was evidence to re- 
but or overthrow the pr ima  facie case thus raised. There was testimony, 
for example, which tended to show that the plaintiff was mistaken and 
was speaking from hearsay, and not from his personal knowledge, when 
he made the statement, besides other competent and sufficient proof that 
the insured had not been a victim of pneumonia or consumption, or any 
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other serious malady. The case, in this respect, was fairly submitted to 
the jury by Judge Justice, with his accustomed. lucidity and accuracy 
in stating legal principles, as applied to the essential facts of a case; 
and, moreover, in this particular instance the charge of his Honor, if 
anything, placed the burden a shade too much upon the plaintiff, for 
where a prima facie case is established by the proof of a single fact or 
a series or concatenation of facts-a chain of evidence, as we call it- 

i t  is, at  last, as we will see has been said by the Supreme Court 
(116) of the United States, only proof, though it may be strong, of the 

ultimate fact or facts to be shown as necessary to the party's 
recovery or  success. I t  is not conclusive, but must be submitted to the 
jury, either by itself or along with the other evidence, for them to find 
the ultimate, final, and constitutent facts which, in law, are the true 
basis of recovery, whether by plaintiff or defendant. I n  other words, 
and to make this doctrine clearer, if possible, the prima facie case is only 
evidence, stronger, to be sure, than ordinary proof, and the party against 
whom it is raised by the law is not bound to overthrow it and prove the 
contrary by the greater weight of evidence, but if he fails to introduce 
proof to overcome it, he merely takes the chance of an adverse verdict, 
and this is practically the full force and effect given by the law to this 
p r i m  facie case. He  is entitled to go to the jury upon it and to combat 
it, as being insufficient proof of the ultimate fact under the circum- 
stances of the case, but he takes the risk in so doing, instead, of intro- 
ducing evidence. We believe this is thoroughly in accord with our au- 
thorities. 

I n  Shepard v. Telegraph Co., 143 N.  C., 244, the present Chief Justice, 
citing Board of Educatios v. Makeley, 139 N.  C., 35, and adopting as 
a correct statement of the law what is quoted in that case from 1 
Elliott on Evidence, sec. 139 (not only a standard work, but one of the 
best we have on the law of evidence), said: "The burden of the issue, 
that is, the burden of proof, in the sense of ultimately proving or estab- 
lishing the issue or case of the party upon whom such burden rests, as 
distinguished from the burden or duty of going forward and producing 
evidence, never shifts; but the burden or duty of proceeding or going 
forward often does shift from one party to the other, and sometimes 
back again. Thus, when the actor has gone forward and made a prima 
facie case, the other party is compelled in turn to go forward or lose 
his case, and in this gense the burden shifts to him. So the burden of 
going forward may, as to some particular matter, shift again to the 
first party in response to the call of a prima facie case or presumption 

in favor of the issue is not bound to disprove the actor's case by 
(117) a preponderance of the evidence, for the actor must fail if, upon 

the whole evidence, he does not have a preponderance, no matter 
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whether it is because the weight of evidence is with the other party 
or because the scales are equally balanced." The Chief Justice, in com- 
menting upon this rule, stated the law of this State thus: "The burden 
of the issue as to negligence was upon the plaintiff. I f  no evidence had 
been offered in  rebuttal, the court might have told the jury that if they 
believed the evidence, to answer that issue 'Yes.' But when evidence 
was offered in rebuttal, it was not incumbent upon the defendant to 
prove it by a preponderance of testimony, but upon all the testimony it 
was the duty of the plaintiff to satify the jury by a preponderance of 
the evidence that the defendant was guilty of negligence.'' This agrees 
with what was said in Womble v. Grocery Co., 136 N. C., 474, and 
Btewart v. Carpet Co., 138 N. C., 66, and Window v. Hardwood C'o., 
147 N. C., 277, except in this, that the jury must be satisfied upon the 
prima facie case of the right to a verdict. 

So in this case the judge might well have submitted the prima facie 
case alone to the jury, if there had been no other evidence for their con- 
sideration; and still he should have charged them that it is not con- 
clusive, but they must say whether i t  is really according to the truth of 
the matter, or, to adopt the idea as expressed by the Supreme Court of 
the United States, a prima facie case is, at  the most, merely sufficient 
proof to establish the fact, and if not rdbutted it remains sufficient, but 
is not conclusive. I n  the recent case of Bailey v. Alabama, 219 U. S., 
219, the Court says: "Prima facie evidence is sufficient evidence to out- 
weigh the presumption of innocence and, if not met by opposing evi- 
dence, to support a verdict of guilty. 'It is such as, in judgment of  
law, is sufficient to establish the fact; and, if not rebutted, remains 
sufficient for the purpose.' " But the Court also held that prima facie 
evidence is a t  last only some evidence of the main facts, sufficient, it 
is true, to support a verdict, but not absolutely controlling upon the 
jury, who may convict or not upon it, as they may see fit, or who, in a 
civil case, may find a verdict in accordance with it, or, by disregarding 
it, as being insufficient to convince them, may return the opposite 
verdict. And so in B ~ i l e y  v. State, 161 Ala., at p. 78 (same (118) 
case, the Court says: "It must be borne in mind that the rule 
of evidence fixed by the statute does not make i t  the duty of the jury 
to convict on the evidence referred to in the enactment, if unrebutted, 
whether satisfied thereby of the guilt of the accused beyond a reasonable 
doubt or not. On the contrary, with such evidence before them, the 
jury are still left free to find the accused guilty or not guilty, according 
as they may be satisfied of his guilt or not, by the whole evidence." 

I t  was objected and argued by defendant's counsel that the court 
had permitted nonexpert witnesses for the plaintiff to testify that the 
deceased had neyer had pneumonia, but we do not think their negative 
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testimony can bear this construction. They merely said, as we under- 
stand them, that they did not know whether or not she suffered from 
this disease: They did not profess to say, or to give a medical opinion, 
upon facts known to them or otherwise, as to whether she had pneumonia. 
A fair interpretation of what they said would lead us to the inference 
that they simply had not heard of any such thing. 

The testimony of Dr. Pollock, the medical examiner of the company, 
that he recommended the risk, not upon her statement that shi had 
never had pneumonia or consumption, but upon his own examination and 
diagnosis of her physical condition, was clearly competent. Of course, 
as contended by defendant's counsel the question was not whether the 
medical examiner was influenced in giving his certificate of her physical 
soundness by any statement she had made, but rather whether the defend- 
ant was induced thereby to issue the policy or to enter into the contract 
of insurance with her, and his testimony was competent and relevant, in 
this view, to rebut-the allegation that she had ever actually been af- 
flicted with the disease mentioned, for he stated, also, that she had not 
been so affected, and the very fact that he examined and "passed her," 
in view of the questions asked in the application, was some evidence, 
under all the circumstances of this case, that she had never suffered 
from pneumonia or consumption or any other serious disease. We 
have found 

No error. 

SALLIE PETTIT, ADMINISTRATRIX, V. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 4 October, 1911.) 

1. Employment of Children-To What Confined-Interpretation of Statutes. 
The provieions of Revisal, sec. 1981a, "that . . no child under twelve 

years of age shall be employed in any factory or manufacturing establish- 
ment in this State," are not interpreted so as to extend the employment of 
such child to include employments not within its letter or spirit. 

2. Railroads-Master and Servant-Xessenger Boys-Employment of Chil- 
dren-Dangerous Employment-Negligence - Causal Connection - Evi- 
dence. 

The plaintiff's intestate was a boy under twelve years of age, employed 
by the defendant railroad company as a messenger boy, with the duties 
of carrying dispatches and messages from and between its certain ofllcers, 
necessitating his going over defendant's yard where, there were numerous 
tracks whereon the trains continuously were passing, in the course of his 
employment: Held, evidence only that the intestate was last seen before 
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the injury riding on the corner of defendant's box car, and that he was 
found thereafter lying on defendant's track in the injured condition which 
within a few hours caused his death, is insufficient to take the case to  the 
jury upon the question of defendant's negligence, and a motion to nonsuit 
was properly sustained. 

3. Railroads -Master and Servant - Employment of Children - Dangerous 
Duties-Instructions to Servant-Scope of Employment-Evidence. 

' 

In  an action to recover damages of defendant for its negligent killing of 
plaintiff's intestate, a boy under twelve years of age, employed to carry 
dispatches or messages across defendant's numerous tracks, where trains 
were continuously passing and repassing, the question as  to whether the de- 
fendant had instructed the intestate as  to the dangerous character of his 
employment becomes immaterial when there is no evidence tending to 
show that  the intestate was engaged in his duties to the defendant under 
the scope of his employment a t  the time in question or that  the injury 
occurred by reason thereof, the burden of showing which was upon the 
plaintiff. 

APPEAL from Whedbee, J., at June Special Term, 1911, of (120) 
EDGECOMBE. 

This is an action brought by the administratrix of Joe Pettit, to re- 
cover damages. 

The complaint alleges the death of the intestate, his employment by 
the defendant as a messenger boy, the nature of his duties, a descrip- 
tion of the place where he had to work, and then alleges specifically the 
acts of negligence complained of as follows: 

"On 28 April, 1907, the said infant was given a message by the de- 
fendant, and carelessly and negligently directed by the defendant to 
deliver the same to another one of its employees, and to do so required 
the infant to go somewhere on the.yard to track No. 9 or 10. About 
this time an engine with a number of cars of defendant, going south, 
passed, when the said infant undertook to go upon said slowly moving 
train to the point where the message was to be delivered. H e  stood upon 
the iron steps of a flat car in the said train, and suddenly the said car 
upon which he was standing, failing to clear another car standing on 
a track of the defendant, said infant was knocked from his position 
by coming in  contact with the said car on the adjoining track; he was 
thrown between the wheels of the moving train and was so badly injured 
that he died the same afternoon." 

The following evidence was introduced by the plaintiff: 
Mrs. J. W. Spiers, formerly Mrs. Sallie Pettit; testified as follows : 
Q. Your name is  Mrs. J. W. Spiers? A. Yes. 
Q. You are the mother of the young man, Joe Pettit, that was killed 

at  South Rocky Mount? . A. Yes. 
166-7 9 7 
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Q. When were you married the last time? A. Last December, three 
years ago. 

Q. At the time of your son's death you were Sallie Pettit? A. Yes, 
sir. 

Q. You have a record of the date of the birth of your son Joe? A. 
Yes, sir. 

Q. Will you please open this Bible and turn to the page in 
(121)  question; is this a memorandum as to the date of the birth of 

your son Joe? A. Yes. 
Q. And that record is that he was born on the 22d of June, 1895 or 

1896 ? A. I can't tell. 
Q. Do you remember the date? A. No, sir. 
Q. Do you know who made this record? A. Yes. 
Q. Who? A. Next to my oldest daughter. For about four years it 

was my brother's Bible, and I had her draw mine off from his. He had 
the old record of all his children and mine. 

Q. The date was recorded in your brother's Bible? A. Yes. 
Q. And these dates were recorded at the time of the birth of the chil- 

dren? A. Yes. 
Q. Do you know of your own knowledge how old he was? A. Yes; 

he was eleven years old; would have been twelve in June, 1907. 
Q. Did you ever give your consent that this boy should go to that 

company to engage in this work? A. No. 
Q. How was the boy dressed with reference to long or short pants? 

A. Short, knee pants. 
Q. What number of clothes did he wear, with reference to pants? 

A. No. 12; No. 11 all the time before. 
Q. Was he large or  small for his age? A. H e  was not large at all; 

just ordinary size. 
Q. About what time in the day was he killed? A. Somewhere about 

12 ; I was sitting at the dinner table. 
Q. How long after that before your child died? A. I think it was 

somewhere about 4 that same afternoon. 
Cross-examination : 
Q. When was the first time, Mrs. Spiers, that you heard that your 

boy was working for the railroad? A. When he got his job he told me. 
Q. How long before this accident did he tell you he had a job? A. . 

H e  told me as soon as he got his job. 
Q. See if you can't remember how long before his accident? A. At 

the last time he had been at work for a week. 
Q. How long the first time? A. About two months. , 
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Q. I t  is alleged that he had been in the employment about (122) 
four days? A. Well, somewhere about a week; the last time I 
think i t  was on Tuesday he began, and was killed Sunday. 

Q. But before he had been working about two months? A. Some- 
where about that time. 

Q. When he went there the second time did you tell him not to take 
i t ?  A. No, sir;  I don't think I did, but he said, "I am going back and 
take my same job, and-" 

Q. Did you say not to do i t ?  A. I don't remember what I said to him. 
Q. The first time, did you tell him not to take i t ?  A. I don't know, 

sir. 
Redirect examination : 
Q. Did you know just what duties he had? A. He  told me he was a 

messenger boy; but I didn't know anything about it. 
Q. Did you know anything atbout the danger attached to the job? A. 

No, sir. I had never been on the yard and I didn't know anything 
about it. 

Q. Did you know how many tracks or trains there were there? A. 
No. 

Q: Mrs. Pettit, how many other children have you? I have seven 
besides him. 

Q. H e  told you he took the messages from one office to the other? 
A. Yes. 

Q. Brought his money home? A. Yes, to me. 
Mr. J. W. Spiers testified as follows: 
Q. Mr. Spiers, you are the husband of the lady who left the stand? 

A. Yes. 
Q. Mr. Spiers, you have been in the employment, off and on, of the 

railroad at  Rocky Mount? A. Yes. 
Q. You knew the condition of the yard at  South Rocky Mount in 

April, 1907 ? A. Yes, sir. 
Q. Do you happen to know what duties Joe Pettit was discharging at 

the time of his employment? A. Messenger boy. 
Q. I n  the office of Mr. E. S. Dodge? A. Yes, chief train dispatcher. 
Q. And where were most of the messages to be carried? 

A. To the yardmaster's office; his office was placed diagonally (123) 
across from the dispatcher's at  that time. 

Q. And over how many tracks did he have to go? A. At that time 
he had to cross somewhere between eight or ten tracks; I don't exactly 
know at that time. 

Q. The yard has been torn up and removed and these tracks have 
been torn up ? A. Yes. 
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Q. Over these ten or twelve tracks between Dodge's office and the other 
office how many trains moved and how often? A. I can't tell; there 
was continuous shifting all the time. A11 the yard engines from the 
roundhouse had to be delivered there. 

Q. When the trains come in were not all trains handled over these 
tracks? A. Norfolk and Charleston passenger trains were. 

Q. What about the making up of these trains? A. Well, they were 
made up in the south yard and were left down in the south yard; they 
had to go over these tracks; all trains leading north. 

Q. What became of the cars going north? A. They passed through 
the same tracks; they were made up in the northern end of the yard and 
passed over the main-line track. 

Q. To what extent were these tracks being used? A. For classifying 
freight, loading and shipping freight, etc. 

Q. How often? A. Continuously. 
Q. What did you say Joe's duties were? A. Messenger boy. 
Q. Took messages from the dispatcher's office to the yardmaster? 

A. Yes. 
Mr. J. R. Pettit testified as follows: 
Q. Look at that; do you remember that?  A. Yes. 
Q. Speaking with reference to that, that is what year? A. 1907. 
Q. A wire that your brother has been hurt?  A. Yes. 
Q. You were living here at that time? A. No, sir; I was living at. 

Rocky Mount, but I was over here that day. 
Q. Did you know what your brother's duties were? A. Messenger 

boy to carry messages to any office he was sent. 
Q. Court: Were there any other duties? A. He  was supposed 

(124) to deliver messages to Mr. Robinson, Mr. Trueblood, and other 
offices on the yard. 

Q. Just locate where these offices were and how many trains and 
tracks there were? A. Mr. Gorham's office was in the end of the prin- 
cipal shed and there were twelve tracks, I think, or more there at that 
time, and he had to cross these tracks to his office. Mr. Trueblood's 
office was across these tracks over between Mr. Gorham's office and the 
shop, 

Q. What about the tracks there? A. He  had to cross these same 
tracks. There was continued shifting and making up trains all the time 
during the day. 

Q. What about Mr. Robinson's office? A. Robinson's office was back 
of the shop. 

Q. How many tracks would he have to cross going to Robinson's 
office from the dispatcher's office? A. About fifteen or sixteen; i t  was 
behind the shop. 
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Q. Where was the office of the chief train dispatcher, Mr. Dodge, with 
reference to the main tracks of the A. C. L. ? A. I t  was above the Coast 
Line restaurant. 

Q. How far away fyom the main-line tracks? A. I don't really know 
exactly. 

Q. As far as what? A. I t  was the distance of this building, or may 
have been more. 

Q. About fifty feet? A. I suppose it was fifty feet or more. 
Q. These tracks were in front of Dodge's office? A. Yes. 
Q. How many of these tracks were there? A. There were only two 

main-line tracks and other tracks leading to them. 
Q. How many of these? A. A good many of them; I don't remember 

how many. 
Q. How many trains and shifting engines and engines and cars 

passed over these tracks? A. There was continuous shifting by trains 
for different points, Richmond, Florence, and Norfolk, over these tracks. 

Q. Mr. Pettit, do you happen to know what your brother was receiv- 
ing? A. $12.50 per month. 

Cross-examination : 
Q, Mr. Pettit, you have spoken of his duties and the messages 

(125) 

to take to the offices; how would he proceed to carry it there? A. Well, 
I suppose he would walk. 

Q. Don't you know it was his business to walk from the point? A. 
Yes, I suppose that was the point of it. 

Q. That was his business? A. Yes; that was part of it. 
Q. Now, was there anything in his duty that required him to under- 

take to go upon a slowly moving train to the point where the message 
was to be delivered and ride upon iron steps of a freight car? A. 1 
don't know. 

Q. So when he attempted to ride a slowly moving train he did that 
because he wanted to? A. He did as all the others did. 

Q. Didn't he do that because he wanted to? Yes, sir; and not only 
him, but all the others that age; there were more than him. 

Redirect examination : 
Q. There were other young children employed around the shop? 

A. Yes. 
&. The dispatches this boy had to deliver were telegrams? A. Yes. 

Recross-examination : 
Q. There were orders as well as telegrams? A. Any messages he 

might be given from the dispatcher's office. 
Q. He would take any message? A. Yes. 
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Mr. Batts testified as follows: 
Q. What is your name? A. J. W. Batts. 
Q. Where do you reside? A. South Rocky Mount. 
Q. What is your employment? A. Train engineer. I was fireman 

at the time of this accident. 
Q. Fireman in April, 1907 ? A. Yes. 
Q. I n  whose service? A. Atlantic Coast Line. 
Q. Where were you on the day that Joe Pettit was killed? A. I was 

on the yard; had been out at work and just started home. 
Q. At what time? A. Between 11 and 12. 

Q. Did you see Joe Pettit that day? A. Once; I saw him on 
(126) the corner of the car. 

Q. State what position he occupied on the car?  A. He was 
standing on the steps and holding to the lower round. 

Q. What kind of a car?  A. Box car. 
Q. I n  motion? A. Yes, moving. 
Q. I n  what direction was i t  moving and where was the engine? 

A. At  the southern end, the car was moving north. 
Q. Did you see Pettit again this day? A. Yes, after he was run over. 
Q. What attracted your attention? A. I heard some one scream out. 
Q. Where did you find Petti t? A. H e  was lying on the track. 
Q. What was his condition ? A. One leg off. 
Q. Do you know to what extent the tracks are used for the making 

up of trains and the classification of cars of the Coast Line? A. Yes. 
Q. What was i t ;  go ahead and state to the jury for what purpose they 

were used? A. They were put there for incoming trains and for making 
up trains going out. 

Q. How frequently are engines and trains palssing back and forth 
through the yard? A. Most all the time. 

Mr. K. S. Lancaster testified as follows : 
Q. Mr. Lancaster, do you know the condition of the yard of South 

Rocky Mount in April, 1907 ? A. I think so. 
Q. Go ahead .and tell the jury; describe i t ?  A. Well, there was 

trains continually over the tracks; i t  was going and coming all the time; 
hardly ever more than two or three minutes without trains going back- 
wards and forwards; about fifteen tracks there at  that time, 

Q. You were in the employment of the Coast Line at that time! 
A. Yes. 

Q. Your duties called you upon the yard? A. Yes. 

The plaintiff rested. The defendant moved for judgment of nonsuit; 
motion allowed, and plaintiff excepted. 
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sue on the promise, implied from his payment, that he should be reim- 
bursed. But the plaintiff does not sue himself, at least under our present 
system. He simply sues his debtor, who has failed to comply with his 
promise to pay his'ratable part, the plaintiff having already paid his, 
and having satisfied the debt, as between debtor and creditor, all left due 
being that which, in equity and good conscience, comes to him by the 
default of his coobligor. The obligation of the paying debtor has been 
satisfied and there is nothing due save what his defaulting fellow owes 
to him, and for this he must sue the latter, being under no obligation, ad 
between them, to pay [any part of i t ;  b ~ t  his codebtor heiog nnder the 
duty, in law and equity, to pay to his faithful coprincipal that part of 
the debt he promised to pay. Equity then steps in and compels the de- 
faulter to do justise without regard to rhe mere forms of la~w or the lcgal 
title. 

I t  is not to be denied that courts generally have held, at common law 
and under the statute, that a surety, or coabligor-which is the same 
thing-who pays off a specialty debt is to be considered, in equity at 
least, and in all respects, as a specialty creditor of his principal. This 
was so held in Robinson v. Wilson, 2 Maddock Ch., 569. There is an im- 
plied contract between the principal and the surety, or between coprin- 
cipal~, that if one of them shall pay more than his share, the other shall 
be entitled to an assignment of the bond or other security, or shall have, 
in law and equity, precisely the same remedies as the creditor would have 
if the debt had been paid to him. Robinson v. Wilson, supra; Barrozvs 
11. McWhann, 1 Dess Eq. (S. C.), 409. I n  the last cited case, which ia  
very much in point, the Court held that, in order to preserve and 
protect the right, legal and equitable, of the paying coobligor, an (203) 
assignment would be decreed, or the court would proceed as if i t  
had been made, and that the limitation of seven years as to the implied 
promise did not apply, but that in regard to equitable actions; and it 
was further held that in order to enforce this clear equity the court 
would order any payment or satisfaction of the debt entered upon the 
record to be canceled, and would decree that the obligor, who has paid 
his part and also the share of his co6bligor, should stand literally in the 
shoes of the creditor, as to his legal and equitable rights, and with the 
priority and full privilege of a specialty creditor in every regard, if the 
debt which he paid was evidenced by an instrument under seal. Drake 
v. Coltrane, 44 N.  C., 300. This was more distinctly and sharply de- 
cided in Stokes v. Hodges, 29 S.  C. (11 Rich. Eq.), 135, it having been 
ruled that the paying debtor would be considered as a specialty creditor, 
as to rights and remedies, in all respects; and is this not in accordance 
with a just and perfectly fair consideration of the rights of him who 
has borne, not only his own share, but the share of others equally liable? 
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Howell v. Reams, 73 N. C., at nzarg. p. 393, Judge Bynum says: 
"The cosurety who pays the bond debt for which the other is equally 
bound shall be deemed a bond creditor in the administration of the estate 
of the deceased cosurety. The same bond which makes them the bond 
debtors of the obligee, by force of .the statute binds them nlutually to 
contribution. I n  carrying out the beneficial purposes of the statute 
there can be no reason why they should not occupy the same relation to 
each other that they do to the principal, instead of becoming by the 
same act of payment the bond creditors of the principal and only the 
simple contract creditors of each other." 

But however the law may have been before the adoption of our Code 
system, it cannot be successfully contended that now there is any reason 
for adding to or upholding the old and technical rule prevailing in courts 
of common-law jurisdiction. We hlave jurisdiction both in law and 

equity and can decree according to the equitable merits of the 
(204) case, without resorting to two courts. This doctrine is well 

settled in Dunlop v. James, 174 N. Y., 411, as follows: "In 
modern times courts of law have dealt with subrogation as they would 
with assignments, and, when the right of action to which the plaintiff 
asks to be subrogated is a legal right of action, a court of law may treat 
a plaintiff who is entitled in equity to subrogation as an assignee, and 
allow him to maintain an action of a legal nature upon the right to 
which he claims to be subrogated." I n  Bledsoe v. Nixon, 68 N. C., 521 
(cited in the opinion of the Court), Judge Rodman strongly intimates 
that the harsh rule by which a surety or coijbligor who pays off a bond 
must bring his action within three years on the implied promise, is con- 
fined solely to courts of law, and does not apply to the equitable remedy. 
This was so held because the right of the obligor, who pays the entire 
debt, to recover from his coobligor, equally bound for the debt, depends 
at law, without an assignment, upon the implied promise, which being 
a matter arising out of contract, is barred in three years; but not so 
where the obligor elects to sue in equity, for in  that case the ten-years 
statute applies, as the right is not based upon contract, but arises out of 
equitable principles, and i t  has been so expressly held in States having 
statutes like ours. Zuellig o. Hemerlie, 60 Ohio St., 27 (71 Am. St. - 
Rep., 707) ; Neal v. Nash, 23 Ohio St., 483. And so i t  was held in 
McAclen, v. Palmer, 140 N. C., 258, that section 399 of the Revisal, pro- . 
viding that actions for equitable relief, or in cases where the cause of 
action is equitable in its nature, shall be brought within ten years after 
the cause of action accrues, applies to all actions of an equitable nature; 
and the very next section of The Code (Revisal, see. 400) not only per- 
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mits but requires that all actions shall be brought by the real party in 
interest, therdby abolishing forevcr the necessity for suing in the namr 
of a nominal plaintiff to his use. 

But the exprcss agreement of the parties in  this case is  to be consid- 
ered. Can any one doubt that what they meant was that the plaintiff 
should pay the whole dcbt and rely, not upon the defendant's implicd 
promise to rcir~ibnrsc~,hinr, but up or^ the note itself and the latter's obli- 
gation i21ere11rldcr to pay? I n  other words, that by tlic express 
contract the plaintiff should take the place of the creditor in the (205) 
note a s  to the defendant's share of the obligation, and be entitled 
to all of the crcditor7s rights and remedies. I n  a case exactly similar, 
i t  was held that the obligor, who paid all of the debt, was entitled in 
law and equity to the rights of the creditor in  the note, to the extent of 
the defaulting obligor's part, and with reference to this the Court said: 
"Whatever niay formerly have b e ~ n  held as to the effect of the trans- 
ac'tion as above stated, the recent decisions of this Court, paying more 
regard than formerly to the intention of the parties and to the e q u i t k  
of the case, have determined that the payment, or, as i t  may rather be 
called, the advance to the creditor by one of two joint obligors of a sum 
equal to tlrc cntire demand, under such an agrcenlent as is above stated, 
does not extinguish the entire obligatio~r, but inay leave i t  in force as 
furnishing a rc,medy for doing justice to the obligor who has made the 
advance. I n  other words, one coiibligor is allowed to purchase the rem- 
edy of the obligee against the other obligor, and to enforce i t  at law in 
the name of the obligee for procuring contribution or full payment, as 
he may be entitled, to the one or the other." Smith a. Latirner, 54 Ky., 75. 

I s  not this case directly in point, and is i t  not in consonance with 
justice and right? I f  i t  has never received the sanction of the law in 
this State, and I think i t  has, is it not q ~ ~ i t e  time that we were accepting 
it as the true and only just doctrine? 

I again quote from that case, at  p. 79, as i t  so clearly and strongly 
states tlrc only true principle, and with direct application to the facts of 
this case: "As i t  is an obvious principle of equity long recognized and 
enforced as such, that the payment of an obligation by one who is a 
mere surety, whether so originally or made so by subsequent facts, en- 
titles him to subrogation to the rights of the obligee for his own indem- 
nity, though tticre be no agreemcnt to that effect, we do not see why an 
express agreerncnt to the same effect, made at  the time of payment, and 
therefore entering into arid qualifying that fact, inay not be regarded 
and cnforced by nl court of law. The case of assig~rrnents of cboses 
in action, which tlrongh one considered b;y courts of law as wholly (206) 
inoperatire against the assignor, have iu~der  the iufluence of 
cqni tahl~ prinril)les, come to be respected and cmforced by those c20urts 
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in actions in the name of the obligee; affords an example, and, bv 
analogy, a precedent for thc advances towards equity made by this Court 
in giving effcct to agreements between the holder of a note or bond and 
one of the obligors, with rcspect to the consequences of a payment made 
by him." 

We must consider that the obligor or surety, who pays the debt, has 
three remedies against his coiibligor : 

1. H e  may sue in assumpsit on the implied promise, or, in this case, 
on the express promise, whcn three years inaction will be a bar. 

2. E e  may- sue oil the speeia!tji, when ten years is the limit. 
3. H e  may sue upon his equitable cause of action, his right being 

founded solely upon the equity, when tcn years will bar under Revisal, 
sec. 399. 

I t  is true, Judge  n u f i n  says, in  Sherwood v. Collier, the idea that a 
man can sue himself or receive assignment of his own debt involves an 
absurdity, but it does not apply to this case. H e  is not suing himself, 
as the cases I have cited clearly show, but is proceeding by action on the 
specialty, or by the equitable action to recover from the defendant his 
fair proportion of the joint liability-that which he promised to pay, 
and which he should be made to pay. I t  is something this plaintiff does 
not owe, but which is owing to him by the defendant. We should not be 
subtle or astute to apply the statute in his case and bar the action, for 
if there ever was a just claim, this is one, and we cannot deny the relief 
the plaintiff seeks, even if we should proceed under the hoary principles 
of the ancient law, which existed in the days of the "learned Mr. Tidd," 
when a litigant's success depended more upon the comparative wits of 
the opposing special pleaders than upon the real merits of the case. 

It cannot be doubted that the request of the defendant to the plaintiff, 
that the latter pay the money to the creditor and hold the note until he 
could pay his share, and the indorsement without  recourse, meant but 

one thing, that the plaintiff should be substituted not only to all 
(207) thc rights in, but to all the romedics upon the note which belonged 

to the creditor-that he should step into his shoels. I t  was not in- 
tended that the note should be satisfied as between the co&bligors, but 
kept alive for the plaintiff's benefit. Why indorse without  recourse, if 
the note was not to be kept afoot? 

We must not forget that Sherwood v. Collier was an action at  law- 
"debt upon a bondn-and Judge R u f i n ,  a great chancellor, was not de- 
ciding what would have been the right of the plaintiff in equity. 

I t  may be said that Sykes was. not a party to the express agreement, 
but this makes no difference. Equity will compel him to assign or to 
becom~ a party for the purpose of protecting the obligor, who has paid 
him, giving him, of course, adequate indemnity against costs. How is he  
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on the stirrup of the moving car for his own amusement and diversion, 
and not in the discharge of any duty as messenger, or in  the course of 
his employment as such. Not only this, but i t  appears that his com- 
panions and playmates, who were of his own age, warned him not to 
ride on the car;  so that he was not too young to be unaware of thd 
danger, even if he had been in the line of his employment, and, in the 
absence of a statute making i t  unlawful to employ a boy of hi's age in 
such business, it would have been a question for the jury to determine, 
upon the evidence, the degree of his intelligence and his capacity to 

' know and understand the risk, even if the question of negligence had 
been in any way involved in the case. I t  is clear that the mere fact of 
his employment, coupled with his youth, does not show actionable negli- 
gence, even though the extreme view of the law be adopted, unIess the 
injury can be referred to those facts as its proximate cause; and this, 
we see, cannot be done. H e  was not carrying a message, but playing, 
and the company is no more liable for his injury than if he had been 
hurt  while engaged in any other sport or pastime. His being under age 
is, therefore, an irrelevant matter, as it did not cause the injury. This 
is a case where there has been t~ loss without an injury (damrmrn absque 
u a )  The railway company is no more liable to the plaintiff than 
if the boy had not been in  its employ, but was injured while engaged in 
some sport or play, such as shinney or baseball. There is an entire lack 
of cause and effect. I f  a man or boy is hurt, he is not entitled to recover, 
even of a railway company, because he was employed by it, unless the 
injury was brought about by some neglect of duty to him on the part of 
the company. The latter must have owed him a duty and failed to 
perform it, thereby causing the injury. But there is no such case here, 
and none that bears any resemblance to it. The boy was hurt  by acci- 
dent resulting from his own daring, for which the railway company is in 
no way responsible. We sympathize with the plaintiff, but in deciding 
his case we must not be influenced by our feelings. I t  is not a 
matter of sentiment, but a question of law to be solved by the con- (133) 
sideration alone of the cold and unyielding facts of the case. I t  
is the safe and only rule, when making a decision, never to lose sight of 
the facts, but to keep them steadily and constantly before us, for what- 
ever is outside of the facts is also outside of the law of the case, which 
consequently becomes a mere abstraction. 

BROWN, J. I concur fully in  the opinion of the Court written by 
Mr. Justice Allen. 

As he has clearly demonstrated, I think the question as to whether the 
defendant company had the right to employ a boy of eleven and a half 
years of age as a messenger in  its telegraph dispatcher's office a t  South 
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Rocky Mount is not presented in this case. I do not think the Court 
should pass on matters not necessary to a decision of a case. When 
courts go further than this, their expression of views are regarded as not 
authoritative, and mere obiter dicta. 

The matter of the employment of child labor in  certain vocations is 
very largely a matter for the wisdom of the General Assembly and not 
for the courts. I think we should be careful not to enter the domain of 
the lawmaking power. 

The matter of child labor has been discussed at several sessions of the 
Legislature, and so far it has not interfered, except in the case of manu- 
facturing establishments. 

There is no legislative restriction upon the employment of boys even 
under twelve years as messengers in telegraph offices, whether such offices 
are operated by railways or other corporations. Such employment is 
very general. 

CLARK, C. J., dissenting: The plaintiff was not accorded the privi- 
lege of a jury trial to determine the facts. Therefore the evidence must 
be taken in the most favorable aspect for him and in the light of the 
most favorable inferences which could have been drawn therefrom by 
the jury. His  intestate was a child, small for his age, which was under 
twelve, and had not taken off knee.pants. H e  was employed at South 
Rocky Mount to carry messages across a yard filled with eighteen or 

twenty tracks, with engines and trains moving backwards and 
(134) forwards, every few minutes. Among these were through trains 

and also the shifting engines, moving freight and passenger cars 
to make up trains. His duties required him to carry messages over and 
across this yard. A more deadly and perilous place could not be imag- 
ined. Suoh duty would have taxed the discretion and judgment of a 
much maturer person. The defendant did not attempt to show that 
they had given the child any caution or instruction whatever. 

I n  Fitzgerald v. Furniture Co., 131 N. C., 645, this Court cited with 
approval the following language from Thompson on Negligence: "The 
law puts upon a master, when he takes an infant into his service, the 
duty of explaining to him fully the hazards and dangers connected with 
the business and of instructing him how to avoid them. Nor is this all; 
the master will not have discharged his duty in this regard unless the 
instructions and precautions given are so graduated to the youth, igno- 
rance, and inexperience of the servant as to make him fully aware of the 
danger to him and to place him, with reference to it, in  substantially 
the same state as if he were an adult." This being a duty devolving 
upon the defendant, the burden was upon it to show that such caution 
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was given and its nature. But nothing of the kind was even attempted 
to be shown. I t  follows that the presumption that such caution was 
not given is not removed. 

I n  W a r d  v. Odell, 126 N.  C., 948, a child eleven years old, employed 
in  a factory, in passing from one part of the mill to another stopped for 
a moment at  a bench where a wire was being cut, when a piece of wire 
flew off and put out his eye. I t  was held that the injury was conclusive 
that the work was dangerous, and that in such case "These little 
creatures exposed to such dangers against their will cannot be held 
guilty of contributory negligence." Nor was i t  a defense that the child 
was hired to the company by the father. "It was the child's eye which 
was put out, not the father's. The father could not sell his child nor 
give the company the right to expose him to danger. The superintendent 
put these children to work, knowing their immaturity of mind and body, 
and when one of them thus put by him in places requiring constant 
watchfulness is injured every sentiment of justice forbids that 
the corporation shodld rely upon the plea of contributory negli- (135) 
gence." If  that is true as to cutting wires in  a factory when the 
child was not on duty at  the time, it is necessarily so as to the danger 
ten times more deadly of crossing eighteen to twenty tracks with engines 
and cars constantly moving backwards and forwards and when the 
child's duties required him to cross the tracks. 

On this occasion there was no eye-witness as to how the child was 
killed, but he was found dead upon one of these tracks with his leg cut 
off. The inference is irresistible that he was killed by a passing train. 

. Powell v. R. R., 125 N. C., 370. I f  there could be any possible doubt 
about it, the evidence was certainly suffihient to be submitted to a jury to 
draw the inference. The little child being found dead with his leg cut 
off in such a network of tracks, among constantly shifting trains, creates 
as strong a premmption that his leg was cut off by one of these trains 
as when a soldier is found dead on a battlefield with a bullet through 
his head, that he was killed by the enemy. 

I t  is urged that i t  is not shown that the little boy in  his knicker- 
bookers was on duty, because there is evidence tending to show that he 
was killed on Sunday morning. The opinion of the Court says: "No 
one testifies that he was killed on Sunday. We assume it." Yet nothing 
is better settled than that nothing can be assumed against the plaintiff 
on a nonsuit. The evidence is that he was employed to carry dispatches 
across these tracks. The very nature of the work as a necessity in oper- 
ating trains is conclusive that i t  was carried on every day. There is no 
evidence whatever that these messages were not required to be sent on 
Sunday as well as on other days. I t  is well known that these through 
trains, and that also the shifting of cars and engines on these tracks, 
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are operated on Sunday, as well as on other days. His  duty was such 
as could not cease on Sunday. Reference to the decisions of this Court 
will show cases in which this defendant was sued for the penalty in 
sending out its freight trains from this very yard on Sunday, X. v. R. R., 
149 N. C., 470, and the defense was upheld that it had a right to send 
out through freight trains. The statute also permits the dispatching 
of both local and through passenger trains. I t  is in evidence in this 

case that other laborers were present on the yard that morning. 
(136) Taking the evidence in the light most favorable to the plaintiff, 

as the law requires us to do on a nonsuit, i t  is a reasonable in- 
ference that the child was there in the performance of the duty of carry- 
ing messages from one office to another across these tracks a t  the time 
of his death. I t  is not shown that he had occasion to go there for any 
other purpose, nor is i t  reasonable to suppose that after his ard~ious 
labors on these other days he would have revisited this spot on the 
morn'ing in question as a matter of sport or play. The child was killed 
where he was required to do his work. If  for any reason he was not 
a t  work a t  that spot on that day it was the duty of the defendant to 
show it, and it could have readily done so, if such was the fact. I t  
did not attempt to make such proof. 

It was also suggested that the child might have been killed by jump- 
ing upon one of the passing trains. One witnelss testified that he saw 
him riding on one of the shifting trains that morning. But there is no 
evidence that he was killed while doing so, and even if i t  had been shown 
that he was killed while so riding this would have been contributory 
negligence, which this Court held in Ward v. Odell, 126 N. C., 946, 
could not be set up against a cliild under twelve years of age. Besides, 
contributory negligence must be proven by the defendant. Rev., 483. 
The opinion of the Court refers to the statements in the answer as if 
the answer were evidence. 

I f  we are to observe Judge Daniel's wise injunction, quoted by the 
Court, "that we should not be wiser than the law," we will not reverse 
the humane decisions of this Court, above quoted, in order to defcat a 
recovery for the death of the little sufferer who by the avarice of the 
defendant was sent to his death by exposure to an accumulation of perils 
greater to him in his unguarded and unwarned innocence than that 
which met the charging column of brave men on Cemetery Ridge. Many 
soldiers survived four years of war. This child was slain on the fourth 

day of his employment. 
(137) I t  may be asked, and i t  will be asked by future ages as well as 

by the present, why an innocent child of this immature age should 
have been subjected to such perils, so far  beyond his comprehension. 
This record gives the answer. His  mother had seven other children to 
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support. H e  had a stepfather. And in  this combination of circum- 
stances, the mother testifying that she did not know the dangerous 
nature nor the character of the employment, and indeed did not consent 
to his being employed, the defendant was able to procure this child's 
services for the munificent sum of $12.50 per month. This was truly 
"the price of innocent blood." Had  the defendant employed a man or a 
boy of maturer years it would have had to pay a sum for his services 
more in proportion to the peril. Such a person would have known the 
dangers and would have charged for the risk. 

By employing these little children the defendant is able to cheapen 
to that extent, by the competition, the price of other labor. 

Nor is there any reason shown why the defendant company should not 
have put telephones across these tracks and thus have transmitted the 
messages without exposing any one to such dangers. The only answer 
to this is the one that was ineffectually made in the Troxler and Green- 
lee cases, that i t  wonld have cost the defendant company some expendi- 
ture to put in  the automatic couplers, as here it would cost a little 
something to put in the telephones. 

This Court held, without any statute, but upon the principles of right 
and justice, in the l'roxler and Greenlee cases, that it was negligence 
per se to subject a grown man to the danger of making a coupling 
without using automatic couplers, even when the man was instructed as 
to the danger, and that in  such cases the railroad company could not set 
up the defense of assumption of risk or contributory negligence. This 
decision has been followed in other States and is a well-settled law in our 
own courts. Our law is humane. 

Chief Justice Fuller, not long before his death, in a case of personal 
injury, in words of burning conviction said: "It is a reproach to our 
civilization that any class of American workmen should, in  the pursuit 
of a necessary and useful vocation, be subject to a peril of life 
and limb as great as that of a soldier in time of war." Johnson (138) 
v. R. R., 196 U. S., 1. A conservative estimate of the number of 
workmen killed or maimed in this country every year in industrial acci- 
dents is about 500,000. I t  is said that the total number killed and 
wounded in the Union Army during the Civil War was 385,325. I n  
other words, the whole Confederate Army was unable to kill and cripple 
as many Union men in  four years as are now killed and crippled in in- 
dustrial employment in a single year. 

We cannot expect this condition to improve if the courts can be in- 
duced to place the blame upon those killed and wounded, because, in 
order to make a livelihood and with a purpose of obeying those for 
wgom they labor, they venture in dangerous pursuits, while under such 
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conditions the same courts relieve the master, who created the condition 
and gave the orders, of all liability and blame whatsoever. 

The courts elsewhere have not all yielded their assent to the validity 
of the considerations urged by the defendant in this case. 

I n  Molaske v. Coal Go., 86 Wis., 220, it was held: "The presumption 
is that a boy under fourteen years of age is not competent to perform 
duties involving personal safety and requiring the exercise of a good 
degree of judgment and constant care and watchfulness; and in an 
action for injuries resulting from negligence of a boy so employed the 
burden is upon his employer to show that he was in fact competent. 
Further, no usage to employ boys of such tender years to perform such 
duties can be upheld." Here the boy was under twelve, instead of four- 
teen; no negligence by him was shown and no usage to employ boys of 
such age for such duties. 

In W y n n e  v. Conklin, 86 Ga., 40, it was held: "Whether a boy of 
thirteen employed by the defendant to work in  a tinshop was of suffi- 
cient 'age and capacity to appreciate his hazard and provide against 
danger is for the consideration of the jury." I n  this case the boy was 
under twelve and the danger to which he was exposed was fully an 
hundredfold greater than that in a tinshop, and g North Carolina jury 
in  all justice should have considered and determined the question 

whether he was "of sufficient age and capacity to appreciate his 
(139) hazard and provide against the danger" to which he was exposed. 

I n  Go# v. R.  R., 36 Fed., 299 (Va.), i t  was held an act of 
negligence on the part of a railroad company to take into its employmenf 
as a brakeman a minor of such tender years as not to know the risk of 
the service. 

The rule established by Bare v. Coal Co., 61 W. Va., 28, that "It is 
actionable negligence for an employer to engage and place at  a danger- 
ous employment a minor who lacks sufficient age and capacity to compre- 
hend and avoid the dangers of such employment, even though the em- 
ployer instructs him as to the dangers incident to the work," is a well- 
established rule, being laid down in  Labatt on Master and Servant, see. 
251; Sh. and Redf. Neg. (5  Ed.), sec. 219; 4 Thomp. Neg., secs. 3826, 
4093, 4689 ; Bailey Pers. Inj., sees. 2758-2777 ; Dresser Employers' Lia- 
bility, 466; Buswell Pers. Inj., see. 203; 2 Cooley Torts (3  Ed.), 1130, 
1131 ; 20 A. & E. Enc. (2 Ed.), 299. 

I t  is a question for the jury to say whether or not the deceased could 
appreciate the dangers and knew how to avoid them. Turner v. R. R., 
40 W. Va., 675; 4 Thomp. Neg., sec. 4098. 

The place where the child was put to work being a dangerous one, 
the question was open for the jury to pass upon the negligence of the . . m 
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defendant. Cahill u .  Stone Co., 19 L. R. A. (N. S.), 1094; Lynch v. 
,Vardin, 1 Q. B., 29; P~essly  v. Y a m  Mills, 138 N. C., 410. 

I n  this case a child under twelve years df age, undergrown, and there- 
fore known to be inimature, was set to work by the defendant in  a most 
dangerous place, exposed to be run over by the constaiitly passing trains 
and shifting eirgines crossing eighteen or more tracks, to carry messages 
which might have been sent by telephone. H e  was found dead on the 
track in the yard with his leg cut off. Under our decisions the company 
could not show contributory negligence, and neither pleaded nor offered 
to show any. I t  was the duty of the company to show that they had in- 
structed any employee, niuch more a child, placed in suck employment, 
of its dangers. The dcfendailt did not, show this. The work 
bas of a nature which required en~ploymerlt on Sunday as on '(140) 
other days. The child being found dead where Ire would be 
passing in carryirlg his messages, if he was not at  work that day the 
burden was upon the defendant to show it. Thc defendant did not 
offer to do so. Upon all the evidence, taken in the light most favorable 
to the plaintiff, i t  would seem impossible to conclude that there was not 
more than a scintilla of evideiice tending to show negligence on the part 
of the defendant. 

HOKE, J., concurs in dissenting opinion of CLARK, C. J. 

S. C. BLOW v. E. H. JOYNER. 

(Filed 4 October, 1911.) 

I .  Judgment-Defanlt and 11quir~-~ominal  Damages. 
When a complaint has been properly filed showing a right of action f o i  

' 

unliquidated damages, a judgment by default and inquiry establishes 
plaintiff's right of action, and that he is a t  least entitled to nominal dam- 
ages. 

2. Same-Actual Damages-lnstr~ictions-meal and Error. 
After judgment by default and inquiry on the question of unliquidated 

damages has been entered and a trial upon the inquiry is being had, i t  is 
for the plaintiff to show by his evidence the amount of damages he has 
sustained, in  order to recover more than nominal damages; and a charge 
by the court that  the plaintiff is entitled, a t  least, to recover some actual 
damages in  any view of the case, is erroneous when the evidence is conflict- 
ing on this point. 

3. Forcible Trespass - Assault - Abusive Language -Punitive Damages - 
Jury's Discretion-Instructions. 

In a n  action to recover damages for an alleged forcible trespass and 
assault on the person,-where judgment by default and inquiry had been 
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entered a t  a subsequent term, there was allegation and proof that the de- 
fendant did "unlawfully and wrongfully and with a strong hand enter 
and forcibly trespass" on the lot and yard of the plaintiff's residence, and 
in the presence of plaintiff and his wife "threatened, cursed, abused, and 
assaulted the plaintiff, and refused to leave" after he had been com- 
manded to do so, but remained and continued to use vulgar and profane 
language, etc.: Held, upon the facts and circumstances of this case, (1) 
i t  was permissible for the jury to award punitive damages; (2) the ques- 
tion of punitive damages was properly submitted to the jury as  one within 
their discretion, under a proper charge of the law applicable, and was 
not a matter of law for the court. 

(141) APPEAL from C a r t ~ r ,  J. ,  at April Tenn, 1911, of HERTFORD. 
Action to recover damages for alleged forcible trespass accon- 

panied by assault on the person. I t  appeared that summons in thc 
action returnable to Superior Court of Hertford County was served on 
defendant 1 October, 1909. On verified complaint duly filed at April 
Term of said court, 1910, judgment by default and inquiry was entered 
at  October Term, 1910, and the cause having been placed on the calendar 
for the purpose, the same came on for hearing on the issue as to damages 
before Carter, J., and a jury, at  April Term, 1911, of said court. Ver- 
dict was rendered and damages assessed in  plaintiff's favor for $300. 
Judgment on the verdict, and defendant excepted and appealed, assign- 
ing errors on several exceptions taken and duly entered. 

Winborne & Winborne for plainti f .  
D. C. Barnes for defendant. 

HOKE, J. The gravamen of plaintiff's cause of action is gtated in the 
complaint, as follows: "That while plaintiff and his family were in 

. such occupancy of said buildings and premises, the defendant on Friday, 
27 Angust, 1909, unlawfully and wrongfully and with a strong hand 
entered and forcibly trespassed on said premises and in the lot and yard 
on said premises where the plaintiff and his family were living, armed 
with a pistol, and in the presence of the plaintiff and his wife, and 
threatened, cursed, abused, and assaulted plaintiff, and refused to leave 
said premises and said yard, aftcr he was commanded by plaintiff and 
his wife to leave said yard and premises, and remained thereon, using 
profane and vulgar language, to the great annoyance of plaintiff and 
his wife and to the great damage of plaintiff"; and there was evidence 

on part of plaintiff tending to support the allegations as made, 
(142) except tllere seems to be no reference to a pistol in the statement 

of the witnesses, a difference in no way affecting the questions 
presented. I t  was objected to the validity of the trial that his Honor 
charged the jury that the "Judgment by default and inquiry established 
the fact that the defendant was a trespasser, and by reason of that fact 
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defendant was estopped from denying that he was a trespasser upon the 
possessions of the plaintiff;" but the objection, in our opinion, is not 
well taken. The authorities are very generally to the effect that where 
a complaint has been properly filed showing a right of action for un- 
liquidated damages, a judgment by default and inquiry establishes plain- 
tiff's right of action and that he is entitled a t  least to nominal damages. 
Osborne v. Leach, 133 N. C., 428; 2 Black on Judgments, sec. 698; 23 
Cyc., 752; 6 Enc. P1. & Pr., 127. And in this State i t  is further held 
that such a judgment concludes on all issuable facts properly pleaded 
and that evidcnce in bar of plaintiff's right of action is not admissible 
on the inquiry as to damages. McLeod v. Nimocks, 122 N.  C., 438; 
Tel. Co. v. Knapp, 90 N .  C., 171; Parker v. House, 66 N. C., 374;! 
Parker v. Smith, 64 N.  C., 291; Garrard v. Dollar, 49 N. C., 175. 111 

McLeod v. Nimoclcs i t  is said: "The judgment by default and inquiry, 
the defendant having said nothing in answer to plaintiff's complaint, 
was conclusive that the plaintiff had a cause for action against the 
defendant of the nature declared in the complaint, and would be entitled 
to nominal damages without any proof." The statement sometimes 
made that a judgment of this kind "merely admits a cause of action, 
while the precise character of the cause of action and the extent of 
defendant's liability remains to be determined," simply means, as stated, 
that a judgment by default and inquiry establishes a right of action in 
plaintiff of the kind stated in the complaint and entitling plaintiff to 
nominal damages, but that the facts and attendant circumstances giving 
character to the transaction and relevant as tending to fix the quantum 
of damages, must be shown, and in this sense only is the statement in 
question approvcd in Osborne v. Leach, supra. His Honor therefore 
properly held that the judgment by default operated as an 
estoppel to the extent stated. Defendant excepted further that, (143) 
under the charge and on the evidence, the jury were allowed to 
consider the question of punitive damages and award the same in their 
discretion. 

The objection being (1) that n i  such damages are permissible in this 
character of action; (2) that if otherwise, the allowance of such dam- 
ages on a given state of facts was a question of law for the court, and 
should not be submitted to the discretion of the jury. But authority with 
us is against defcndant on both positions. 111 Ammoms I ) .  R. R., 140 
N. C., 200, on this question of punitive damages, it was said: "Exenl- 
plary or punitive damages are not given with a view to compensation, 
but are under certain circumstances awarded in addition to compensa- 
tion as a pnishmcnt  to defendant and as a warning to other wrong- 
doers. They are not allowed as a matter of course, but only when there 
are some fe,atures of aggravation, as when the wrong is done willfully 
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and maliciously or under circunistances of rudeness or oppression or in 
a manner which evinces a reckless and wanton disregard of plaintiff's 
rights." I n  Rrame v .  Clark, 148 N. C., 364, and Duncan v .  Xtalcup, 18 
N .  C., 440, it has been expressly hcld that if a trespass has been com- 
mitted under the circumstanccs stated punitive damages may be allowed. 
And in Billings o. Observer Go., 150 N .  C., 540, i t  was held that '(When 
on the facts a qucstion of punitive damages is presented, the award of 
such damages and the amount thereof, under a proper charge, is for the 
jury." I n  such case the court will state the law applicable and the jury 
in their discretion will determine whether punitive damages shall be 
allowed, and, if so, fix the amount of same. 

While we uphold the rulings of his Honor in reference to exceptions 
thus far notcd, we are of opinion that defendant is entitled to a new 
trial by reason of his charge, duly excepted to, that plaintiff is entitled 
to some actual damages ('in any view of the case." Recurring to the 
authorities heretoforc cited, it will appear that a judgment by default 
and inquiry only concludes as to the existence of plaintiff's cause of 

action and his right to recover nominal damages. Ally damages 
(144) beyond that sum is left an open question to be determined from 

the facts and attendant circumstances of the occurrence. While 
the evidence of plaintiff tendcd to show an injury under circumstances 
of insult, rudeness, and oppression, there was testimony on the part of 
defendant in  full denial of plaintiff's position, and tending to show that 
as a matter of fact plaintiff himself was in great measure to blame. I n  
this conflict of evidence i t  was not within the province of the court to  
tell the jury that they should in any event allow the plaintiff some 
actual damages, which by correct interpretation rnust be taken to mean 
substantial as distinguished from nominal damages. Amrnons v. R. R , 
140 N. C., 199; Ghaf in  11. Manufacturing Go., 135 N.  C., 102; Suther- 
land on Damages, 9 ; Black's Law Dictionary, 29. 

The expression found in some of the opinions, that, on judgment by 
default the plaintiff is entitled to some damages, as in Dougherty v. 
Stcpp, 18 N. C., 371, and Parker v. House, supra, was used in reference 
to a claim set up that no right of action had been established because no 
tortious entry had been shown and no actual damages proven, and was 
not niade in reference to the quantum of damages nor intended to dis- 
place or impair the position that a judgment by default and inquiry 
only concludes as to plaintiff's cause of action and thc right to recover 
nominal damages. 

For the error indicated there niust be a new trial, and i t  is so ordered. 
New trial. 
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Cited: Saunders v. Gilbert, posf, 479; Graves o. Cameron, 161 N .  C., 
550, 552; Patrid u.  Dunn, 162 N .  C., 21; Plumbing Go. u. Hotel GO., 
168 N. C., 578; dmmstrong v. Ashbrook, 170 N. C., 162; Hollifi~ld 21. 

Telephone Co., 172 N.  C., 722. 

W. L. SHERROD, SURVIVING PARTNER OF J. W. SHERROD & BROTHER, v. 
N. J. MAYO, ADMR. OB J. W. SHHRROD, AND JOHN M. SHERROD. 

(Filed 4 October, 1911.) 

I. Yartaers11il)-Ueat of Partner-1)issolstion-Debts-Real Estate-Heirs 
at Law. 

When lands are  purchased by a partnership with partnership funds, 
upon the death of one of the partners, in  the absence of any agreement in  
the articles of partnership to the contrary, his share therein descends 
to his heir a t  law a s  real estate, if the personal property of the partnershiv 
is  sufficient to pay all the partnership debts and demands. 

2. Ban~e-Deed and Canveyanees. 
When the rule applies that  lands purchased by partnership funds de- 

scend to the heir a t  law, i t  is immaterial whether -the heir of the deceased 
partner claims his interest by deed from him or by inheritance. 

3. Same-Surviving Partner. 
The heir a t  law to whom a deceased partner had conveyed by deed his 

share of lands purchased with partnership funds is entitled to the lands 
against the rights of the surviving partner, in  a n  action by the latter for 
possession for the purpose of winding up the partnership affairs, when i t  
appears that the partnership personalty is sufficient for the purpose of 
paying the partnership debts and satisfying any claim the surviving 
partner may have, and there is  no provision in the articles of the partner- 
ship agreement of a contrary purpose. 

4. Partnership-Dissolution--Personrlty-Surviving Partner-Debts. 
The surviving copartner has the closing up of partnership affairs, the 

reduction of personal property to cash and the settlement of partnership 
affairs, and the title to this class of personal property vests a t  once in  the 
surviving partner and not in the personal representative of the deceased 
partner. Revisal, sec. 1579. 

5. Partners11il)-Personalty-Sale by Partner-Vendee-Interest Acquired. 
A sale by a partner of his interest in  a partnership vests in the purchaser 

only the vendor's share of the surplus which remains after payment of the 
partnership debts and the settlement of accounts between the partners, 
and not a share of the partnership personal effects. 
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(145) APPEAL from Ward, b., at April Term, 1911, of E D G E ~ ~ M B E  
Action by the plaintiff as surviving partner against thc adrnin- 

istrator and the heir a t  law and son of John W. Sherrod for a settle- 
ment of the copartnership estate, which consisted of a large number of 
tracts of land and a large quantity of personal property, used princi- 
pally in farming operations. 

The plaintiff asked to be put in possession of all the lands and 
(146) personal property belonging to the copartnership, some of which 

was in the possession of defendants, claiming the right to sell 
both lands and personal property as surviving partner, for the purpose 
of settling up the partnership. 

I t  is admitted that there are no copartnership debts outstanding due 
third parties. The cause was heard by his Honor upon the pleadings 
and affidavits. Upon the pleadings, afidards, and admitted facts, plain- 
tiff asked : 

1. That the plaintiff be decreed entitled to the possession of the entire 
partnership property, both real and personal. 

2. That the defendants be restrained from interfering in any way 
with the plaintiff in custody, control, or management of the partaer- 
ship property. 

3. I f  the plaintiff is not entitled to a decree adjudging him the owner 
and entitled to the entire property of the partnership, for the purpose 
of winding up and settling the same, then that a receiver be appointed 
to take charge of the entire partnership property and wind up and 
settle the partne.rship affairs under the order of this court. 

4. For  reference and statement of account between the parties. 
His  Honor ordered a reference to state the copartnership account since 

the last settlement, admitted to have been made between the partners in 
1904; decreed that plaintiff as surviving partner is entitled to possession 
of the personal property for the purpose of selling it and administering 
the same; and the court further decreed: 

"The motion of the plaintiff that he be placed in  possession of that 
part  of the real estate which is above described as being in  Edgecornbe 
and Nash counties, as surviving partner, is denied. 

"The facts with respect to the real estate are not in dispute, and are 
as follows : 

"1. The lands described in the complaint, however, conveyed in the 
deeds, were bought by J. W. Sherrod & Brother, with partnership funds. 

"2. I t  is also not in dispute, but is really admitted, and the 
(147) court so finds, that there is sufficient personal property on hand, 

when sold and the proceeds collected, to pay every debt owing 
by J. W. Sherrod & Brother, including the debt owing each member of 
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the f i r n ~  by the firm. The court further finds that the only debts there 
are owing by the firm of J. W. Sherrod & Brother are the debts owing 
to the members of said firm. 

"3. That on 12 December, 1904, J. W. Sherrod, deceased partner of 
J. W. Sherrod & Brother, executed and delivered deed for all of his 
right, title, and interest in the farms in Edgecornbe County, known as 
Pittman place, Cutchin place, Pippen place, and Watkins place, and all 
his interest in the persona? property on each of said farms, to defendant, 
John M. Sherrod. That said deed was registered in Edgecornbe County 
on - April, 1910. That the plaintiff in this case had no knowledge or 
information as to the execution or delivery of said deed until the insti- 
tution of this suit, and shortly prior to the April Term, 1911, of Edge- 
combe Court. 

"4. I t  thus being a fact that it will take none of the real estate, under 
any circumstances, to settle any of the indebtedness or expenses incurred 
in wbding u p  the estate, but that i t  would go entirely to the partners 
and their heirs as tenants in common, the court is of opinion that i t  
ought not to go into the hands of the surviving partner as such, and that 
he is not entitled to the possession of same as such surviving partner, 
nor ought he be permitted to sell thc real estate as such surviving 
partner for partition, but that the said surviving partner and heirs 
at  law of the deceased partner are tenants in common, and either has 
a right to insist upon partition of the land in kind. Whereupon i t  is 
ordered that the mo$ion of the plaintiff that he be put in possession of 
said lands as surviving partner is denied." 

To so much of the order as denied the right of the plaintiff to take 
possession and sell the real estate of the copartnership the plaintiff 
excepts and appeals. 

W .  J.  Sherrod,  H. A. Gillianz, and Justice & Broadhurst for p la in t i f .  
G. M.  T.  Founta in  & Son,  Bunn & Sprui l l  for defendant. 

BBOWN, J. I t  is the doctrine of the English courts that, as (148) 
between partners and their heirs and representatives for the pur- 
poses of the copartnership, real estate will be treated as personalty if 
the partners have by the articles of copartnership so treated i t  and im- 
pressed upon i t  the character of personalty. 

There is no doubt that in this country copartners may by articles of 
copartnership provide that the firm's real estate may be treated as 
personalty and sold by the surviving partner for the settlement of the 
copartnership. 

I n  the absence of any such stipulation it was a vexed question for a 
long time whether, after the dissolution of the firm by the death of one 
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of the members, the debts being paid, the share of the deceased partner 
should be treated as personalty and pass to the surviving partner for 
the settlement of the copartnership, or descend to his heirs at  law as real 
estate. 

Judge Story refers to the great diversity of judicial opinion upon 
this subject. The question was considered by this Court in X u m m e y  v. 
Pat ton ,  60 N.  C., 603, and it was then decided that '(Where land is pur- 
chased by partnership, with partnership funds, and used for partnership 
purposes, upon dissolution of the firm by the death of one of t,he part- 
ners, his share of the land descends to his heir a t  law as real estate, 
and does not pass to his representative as personalty, in the absence of 
any agreement in the articles of copartnership." 

This case was approved and followed in Xtroud 71. S t roud ,  6 1  N.  C., 
525, where it is held that real estate belonging to a copartnership is 
subject to dower of the widow of a deceased partner, subject, of course, 
to the payment of the partnership debts, in the absence of any provision 
to the contrary in the articles of copartnership. P a t t o n  21. Pat ton ,  60 
N. C., 572. These cases are all cited and approved in Mendenhall v. 
Benbow,  84 N.  C., 650. 

These decisions have settled the question in this State, and they are 
in  accord with the great weight of authority in this country. 

I n  Shearer  7). Shearer ,  98 Mass., 107, the subject is elaborately dis- 
cussed and what is regarded as the American rule is embodied in  the 
opinion, the substance of which is that the change.of character of real 

to personal estate is worked, if at all, only for the purposc of 
(149) adjusting and settling the affairs of the and when 

the debts are paid the interest of the deceased partner will 
descerrd to his heirs. 

The following authorities support the decisions of this Court : George 
on Partnership, pp. 126-127; Story on Partnership, see. 92, p. 146; 
W a y  a. Stebbins ,  47 Mich., 297, in which it is said: "Partnership lands 
a re  to be equally divided among survivors and the heirs of a deceased 
partner when there are no partnership debts to be satisfied." Foster's 
A p p d ,  74 Pa. St., 392; Yeatm,an  11. Woods ,  27 Am. Dec., 452, and note, 
454; notes to 86 Am. Dec., p. 454. 

So it has been held that upon the dissolution of a firm real estate may 
be divided by compulsory partition, when i t  is shown that i t  is not re- 
quired to satisfy the liability of the partnership. Pepper  v. Pepper,  
24 Ill. App., 316; Strong  v. Lord ,  107 Ill., 25; Long v. W a r i n g ,  25 Ala., 
525; 60 Am. Dec., 533; Shearer  v. Shearer ,  98 Mass., 107; Scruggs v. 
Bla i r ,  48 Miss., 406; note to 27 L. It. A., 353. 

The fact that the son and heir of the deceased partner claims his 
father's interest in a portion of the lands by deed instead of inheritance 
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BARNES 2). TELEGRAPH CO. 
- 

makes no difference. H e  is entitled to the deceased partner's share of the 
land after the debts are paid, whether he takes by purchase or by de- 
scent. Wells v. Mitchell, 23 N. C., 489. 

The judgment is 
Affirmed. 

NO. 143-DEFENDANT'S APPEAL, SAME CASE. 

TEE defendants excepted to so much of the judgment of the Superior 
Court as required the surrender by them to plaintiff, as surviving part- 
ner, of the personal property in their possession belonging to the co- 
partnership. 

I t  is well settled that the surviving copartner has the closing up of 
the partnership affairs, the reduction of its personal property to cash 
and the settlement of the partnership affairs. George on Partnership, 
p. 135. 

The reasons which in this country are regarded as sufficient to (1 50) 
forbid the sale of real estate, except when necessary to pay the 
debts of the copartnership, or for its proper settlement, do not apply to 
personalty. The title to that vests at once in  thc survivor and not 
in thc personal representative of the deceased partner, and he is en- 
titled to its possessioi~. Revisal, see. 1579 ; Wallcer 11. Miller, 139 N.  C , 
448; Weisel v.  Gobb, 114 N .  C., 22 ;  TTodgin v. Rank, 128 N. C., 110. 

Purchasers of the share of an individual partner can only take his 
interest. That interest and not a share of the partnership personal 
effects is sold, aud it consists of the vendor's share of the surplus which 
remains after payment of the partnership debts and the settlement of 
accounts between the partners; and if, upon the winding up of the firm, 
the transferring partner's interest has no pecuniary value, the trans- 
feree takes nothing by his transfer. 'Cyc., vol. 30, p. 458; Daniel v. 

'Growe71, 125 N.  C., 519; Ross v. H~nderson,  77 N.  C., 170. The jndg- 
inent is 

L2ffirn~ed. 

F. U. BARNES v. POSTAL TELBGRAPH-CABLE COMPANY. 
(Filed 27 September, 1911.) 

I. Telegraphs-Negligence-Delivery-Reasonable Diligence. 
The defendant telegraph company received for transmission and for 

delivery over an independent telephone company, from its terminal at a 
nearby point, a message announcing the sickness of addressee's father 
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and asking the addressee to come a t  once. The addressee, a t  the time in 
question, was four and one-half miles in  the country from his home, and 
the  defendant's agent immediately put in a continuous long-distance call 
and communicated the message to him upon his return. In  the ad- 
dressee's action to recover damages for mental anguish: Held, a delay of 
twenty minutes in the delivery under the circumstances was no evidence 
of negligence on the part of defendant. 

2. Telegraphs-Delivery by Telepl~ore-Person Addressed-Messages-Con- 
tents Disclosed. 

When the sender of a message delivers i t  to a telegraph company with 
the understanding that the company has no office a t  the place of delivery, 
and will have to deliver it  by the telephone line of a n  independent company 
to its destination a t  a nearby point, the agent of the defendant is only 
required to telephone the message to the person addressed, for the tele- 
graph company is not allowed to disclose the contents of the message to 
any one else, except with the consent of the sender and the sendee, or a t  
least the sender or the sendee, depending upon the nature of the message 
or the terms of the contract. 

3. Same-Principal and Agelit-Agency of Wife. 
A telegraph company has not the right to deliver a message, especially 

by telephone, in  a manner which necessarily discloses its contents, to one 
-no t  the agent of the addressee to receive telegrams, or to one who is not 
expressly or impliedly authorized to receive them; and there is no implied 
authority from the relationship of wife. Cases in  which the manual de- 
livery of the message itself is involved, distinguished. 

4. Telegraphs-Stipulations-Damages-Demand-Sixty Days-Delivery by 
Telephone. 

When a telegram is written by the sender on the company's regular 
form, containing the stipulation that  a claim or demand for damages 
must be presented to the company in writing within sixty days after the 
message has been filed with it, and is received for transmission with the 
understanding that i t  is to be delivered to a nearby town by telephoning 
i t  over the lines of a n  independent company, i t  is a valid defense, under 
this stipulation, that the addressee received the message by telephone more 
than sixty days before the institution of the action and no written de- 
mand had been made within sixty days after notice to him of the delay. 

(151) APPEAL by plaintiff from Ward, J., at June Term; 1911, of 
MARTIN. 

The facts are sufficiently stated in the opinion of the Court by Nr. 
Justice Walker. 

H. W .  Stubbs a,& S. A. Newell for plaintiff. 
R. C. Strong for defendant. 

WAI,KEE, J. This action was brought to recover damages for men- 
ta l  anguish, alleged to have been caused by the negligent delay of the 
defendant in transmitting and delivering a telegram. The message, 
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dated 26 November, 1909, was addressed by Mrs. Frank Barnes to 
Francis U. Barnes a t  ~Williamson, i3. C., and read as follows: "Come 
a t  once. Your fathcr very sick." It was transmitted from the 
initial point to Greenville, with duc promptness, and reached (152) 
the office in that placc at  8 o'clock A. M. The defendant had no 
office a t  Williamston, and the agent at  Princess Anne so notified the: 
sender. I Ie  also told her that i t  would have to be sent by telephone, 
owned by another company, from Greenville to Williamston, for which 
a charge or toll of twenty-five cents would be made by that company. 
When the message was received by the operator a t  Greenville, ('he put 
in a long-distance call for Mr. Barnes at  Williamston, and he was in- 
formed that Mr. Barnes was not there, but in the woods four or five 
miles away, he being a lunibe'rman." The operator of the defendant 
at once instructed the telephone operator "to keep i11 the call for Wil- 
liamstonn-that is, to get Mr. Barnes as soon as i t  could be done; but 
he did not return until about 5 :30 o'clock P. M., when the melssage was 
communicated to him by telephone. The plaintiff allegcs that had the 
message been delivered to him at 8 o'clock A. M., on 26 November, the 
day i t  was sent, he could have left by the 8 :28 A. M. A. C. L. Railroad 
Company train, and reached his father's bedside seventelen hours before 
his death, which occurred about 5 o'clock r. M., 27 November, 1909. 
We do not well see how he could have done any such thing. I t  would 
seem to be a physical impossibility. By his own calculation, thelre 
would be only twenty-eight minutes of time for the relay of the mes- 
sage a t  Greenville, and the delivery of it to him a t  Williamston, he 
being a t  the time, according to his own statement, four and a half miles 
from his home. Some time must be consumcd in  making the necessary 
connection between telegraph and telephone lines, and in making the 
call on the "long-distance phone" for him. H e  had to travel four and 
a half miles to Williamston to catch the train. To charge the defend- 
ant with negligence under such circumstances would be anything but 
justice. Plaintiff says he could have taken the 4:30 P. M. train out of 
Williamston on 26 Novembor, 1909, and arrived a t  Princess Anne i t  
2 :23 p. M. on 27 November, 1909, a, few hours before his father's death. 
But the crucial fact in  the case is that plaintiff was not a t  home, 
but some distance therefrom, and this is what prevented an  (153) 
earlier delivcry of the messagc. I t  was his misfortune and not 
the defendant's fault, and plaintiffs fail so often to distinguish between 
the two. The service rendered to the plaintiff in the effort to reach 
him with the message was far  rnoro prompt and efficient than was the 
service in Marquette v. Telegraph CO., 153 N. C., 156, which we so 
recently held to be sufficient in  law. We will hold these companies to 
a strict accountability in  the performance, of their duties and obliga- 
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tions to the public and thcir patrons, but we are impelled by our sense 
of justice to apply the law fairly and reasonably and not to rule harshly 
and oppressively in  regard to tho measure of diligence required of thein 
in the delivery of messages. 

I t  is not mental anguish alone that entitles a plaintiff to recover, 
however much he may have suffered, but i t  must be coupled with the 
negligence of the company, and, too, that negligence must be the proxi- 
mate cause of the injury as in other cases, and there must also be the 
absefnce of negligence on the part of the plaintiff directly or "in contin- 
uous sequence" contributing to his alleged injury, as in  other cases. 
Brewster v. Elizabeth City, 137 N.  C., 392, and especially Hawer  v. 
Telegraph Co., 350 N. C., 551, and TIocutt v. Telegraph Co., 147 N. C., 
186; 2 Joyce Elec. Law, sec. 816a. 

Telegraph companies are only bound to the exercise of that degree of 
diligence which a man of ordinary prudence would use under like or 
similar circumstances. They must be prompt and diligent, it is truc, 
but to demand more of them would be to apply a rule which would re- 
sult sometimes, if not in the large majority of cases, in  oppression and 
gross injustice. We will require of them their full duty, but no more. 
'(If the plaintiff has lost, he has not been injured, as. it is expressed in 
one of the maxims of the law." Gaine?] v. 11e7egraph Go., 136 N .  C., 
261. 

There was some question as to t l ~ c  right of tho telephone company 
to disclose the contents of the messagc to a person other than the ad- 
dressee. This could not be done without the consent of the sender and 
the sendce, or at  least the sender or tho sendee, depending upon the na- 

ture of the message or the terms of the contract. The telegraph 
(154) company, under its ordinary contract, is not required to tele- 

phone a message, as i t  would impair tho confidential relations 
assumed, but i t  can agree to deliver a message in this manner. 37 
Cyc., 1683; Hellanzs v. Y ~ k g r a p h  Co., 70 S.  C., 83; Lyles v. Telegraph 
Co., 77 S. C., 174. It is a part of the undertaking of the telegraph 
company, with respect to the transmission and subsequent handling of 
the message, that its contents shall not be discloscd to any person whom- 
soever, without the consent of either the sender or addressee, and if i t  
does divulge the contents without being relcased from the obligation 
of secrecy, i t  acts at its peril. 37 Cyc., 1684; Coclie v. T r k g r a p h  Go., 
84 Miss., 380. Nor has the company the right to deliver the message, 
especially by telephone, which necessarily discloses its contents, to one 
not the agent of the addressee to wceive telegrams, unless he is other- . 

wise expressly or impliedly authorized to receive it. W. U. TeZ. Co. v. 
Mitchell, 91 Texas, 454 (s. r., 40 L. R. A., 209). We should carefully 
distinguish be'tween thc mode of delivery in  respect to telegrams which 
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are to be trai~srnitted by telephone hcyond the telegraph company's line 
and a delivery of the telegraphic message itself by the messenger of. the 
t r a ~ ~ s m i t t i i ~ g  company. Observing the distinction will reconcile some 
apparently conflictiilg decisions. Tn this case the telegraph qompany 
performed iis full duty and is not liablc to the plaintiff. 

There is a stipulation in the coiltract of the defendant with its pa- 
trons, that a clainl or demand in writing must be presented to the tele- 
graph company within sixty days after the message is filed for trans- 
mission. We have held this provision to  be reasonable and valid. Xher- 
rill v. Telegraph Go., 109 N .  C., 532; ~ k w i s  v .  Telegraph Co., 117 N.  C , ,  
436. I n  Sykes v. Il'elegraph Go., 150 N.  C., 431, we said that "the 
validity of a stipulation as to presenting the plaintiff's claim (in writ- 
ing) within sixty days after knowledge of the nondelivery of the mes- 
sage has bcen receivcd by him, is too well settled now to be longer ques- 
tioned," citing Jones on Telegraph and Telephone Companies, 
p. 380, see. 395, slid quoting therefrom a passage of thc text (155) 
giving thc reason for the validity of this term of the contract. 

The judge was right in ilonsniting the plaintiff, and we affirm the 
judgment. 

No  error. 

Cited: Lytk 11. Tel. Co., 165 N. C., 505; Hetts 7). Tel. Go., 167 
N. C., 80. 

. T. E. HOOKER v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 4 October, 1911.) 

1. Water and Water-courses-Wro~igful Diversion-Hatural Water-course- 
Overflow-Draii~age. 

One who diverts water from its natural course so as to damage another, 
whether it be a corporation or an individual, or who cuts ditches through 
a watershed to conduct water to a water-course, which is thereby rendered 
inefficient to carry it off and thereby damages the land of another, is liable 
for the damages thus caused. 

2. Same-Railroads, 
A railroad company, in making its roadbed, cut lateral ditches to convey 

water from its natural course and watershed into a stream, branch, or 
run, a natural water-course, flowing through plaintiff's land, and thereby 
overcharged the stream, causing it to overflow and pond back upon the 
lands of plaintiff, to his damage: Held, the plaintiff is entitled to recover 
the damages thus caused. 
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3. Same-Lateral .Ditches-Adjoining Owner. 
When it  appears that the lands of plaintiff were damaged by reason of 

defendant's wrongful diversion of water into a natural water-course by the 
use of lateral ditches dug by defendant, the fact that the water had to 
flow 'through these ditches upon the lands of another before reaching the 
Zocus in quo does not affect the plaintiff's right of recovery. 

4. Water and Water-courses-Wrongful Diversion-Natural Water-course- 
Overflow-Proximate Cause-Questions for Jury. 

Upon conflicting evidence as to whether damage to plaintiff's lands was 
caused by the wrongful diversion from the watershed of water into a 
natural water-course, causing i t  to overflow and pond water upon the 
locus in quo, or was caused by a failure to properly clear the water- 
course upon and below the land of plaintiff, the question is for the jury 
upon proper instructions from the court. 

5. Water and Water-courses-Wrongful Diversion-Natural Water-course- 
Overflow-Proximate Cause-Intervening Cause. 

When it  appears that the defendant had had lateral ditches on the land 
of an upper owner dug for the purpose of carrying the water from its 
natural course into a natural water-course so as to cause it  to overflow, to 
the damage of plaintiff's lands, the diversion by means of these ditches is 
the proximate cause; and the defendant's position cannot be advantaged, 
on the ground of intervening negligence, by the fact that the upper owner 
had, a t  the instance and expense of the defendant, enlarged the ditches 
in order to provide for the increased flow of the water as diverted. 

5. Instructions-Requests-Substantially Given. 
An instruction need not be in the express language of a correct request, 

if i t  is sufficiently responsive and gives a correct statement of the law 
applicable to the questions presented. 

7. Water and Water.courses-Permanent Damages-Husband and Wife- 
Xecessary Parties-Easements. 

The action of the trial judge in permitting the wife of the,plaintiff to be 
made a party plaintiff after the jury ,had been impaneled in his action for 
permanent damages to his land alleged to have been caused by the de- 
fendant's wrongful diversion of the flow of water thereon, is not reversible 
error, the land being held under a deed to the husband and the wife. The 
wife was a desirable and perhaps a necessary party in order that on pay- 
ment of permanent damages an easement might pass to defendant. 

(156)  APPEAL f r o m  Ward, J., a t  December Term, 1910, of PITT. 
There  was allegation, with evidence, o n  the  p a r t  of plaintiff. 

tending to show t h a t  defendant  company, i n  t h e  construction of i ts  
roadbed, h a d  wrongfully diverted surface waters  f r o m  their  na tura l  
watershed, "caused same t o  flow into Patr ick 's  B r a n c h  o r  Hardee's 
Run," rendering same '(insufficient and  incapable of discharging said 
waters b y  reason of t h e  increased servitude p u t  upon  thein by said 
wrongful  act, thereby causing said branch or  r u n  to overflow a n d  pond 
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back its waters upon plaintiff's land, to his great damage, etc." The 
allegations were denied and evidence offered by defendant to 
support such denial, and tending further to show that the in- (157) 
juries complained of were in great part caused by a failure to 
clear out the run below said land, and were not properly attributable 
to any wrongful diversion of water by defendant. On issues submitted, 
the jury rendered the following verdict : 

"1. Did the defendant, in  digging its lateral ditches in the construc- 
tion of its railroad, wrongfully cause water to be diverted in  and down 
Patrick% Run and thereby injure and damage the lands of plaintiff, as 
alleged in the complaint ? Answer : Yes. 

"2. What permanent damages has plaintiff sustained tl~ereby? An- 
swer : $600." 

Judgment on the verdict, and defendant excepted and appealed. 

P. G. James & S o n  for plainti[. 
Moore & Long for defendant. 

HOKE, J., after stating the casc: I t  is now well established with us 
that "Water cannot be diverted, but may be increased and accelerated." 
The principle obtains in respect to both corporations and individual 
owners of property, and has been applied and illustrated in many well 
considered decisions of the Court. R o b e ~ t s  11. Ra7dtuin, 151 N.  C., 407; 
M i d l  u. McGou~an, 129 N.  C., 9 3 ;  Ilocutt v. R. R., 124 N. C., 214; 
Parker v. R. IZ., 123 N.  C ,  71. Stated in a way more directly relcvant, 
i t  was held in Bocutt's case, supra, that, "Neither a corporation nor an 
individual can divert water from its natural course, so as to damage 
another; neither can they cut ditches through a watershed and conduct 
water to a water-course, insufficient to carry i t  off, whereby thc water 
is flooded upon tho lands of another." 

There was testimony on the part of plaintiff tending to show that the 
defendant company in  making its roadbed had, by lateral ditches, con- 
veyed water from its natural course and watershed into a stream called 
Patrick's Branch or Hardee's Run, a natural water-course, flowing 
through plaintiff's lands, and had thereby overcharged said stream. 
causing same to overflow and pond back i~pon said lands, to 
plaintiff's great damage. Them was much testimony on part of (158) 
defendant in dei~ial and ~ ~ b u t t a l  of plaintiff's evidence, and tend- 
ing to show that there had been no diversion of water into said run, and 
that the injury complained of was caused, in fact and in truth, by a 
failure to properly clear said run of obstructions therein, upon and br- 
low the lands of plaintiff. Under a clear and comprehensive chargc, ilr 
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which the principles applicable were correctly stated by the court, the 
jury have accepted the plaintiff's version of the case, and we find no 
error that gives defendant any just ground of complaint. 

We cannot approve the position that recovery shouId be denied be- 
cause the diverted water, before reaching plaintiff's lands, where the 
damage occurred, first passed through the ditches of an adjoining 
proprietor. Under the charge, the jury have found that the injury was 
caused by reason of the water being diverted, and on the facts in evi- 
dence we do not see that the existence of these ditches could prevent thc 
said diversion from being the proximate cause'of the injury. The posi- 
tion, however, is not open to defendant, on this testimony, for i t  ap- 
peared that the ditches in question were enlarged by the neighbor at the 
instance of defendant and the work was paid for by the company in order 
to provide for the increased flow of water. The court also laid down the 
correct rule as to the admeasurement of damages, and the charge was 
fully responsive to defendant's prayer for instruction on that question. 
It is well recognized that a prayer for instructions need not be given in 
its exact language if the general charge is sufficiently responsive and 
gives a correct statement of the law applicable to the question presented. 
Patterson v. Mclver, 90 N .  C., 493; Edwards v. Phifer, 121 N .  C., 
391. Nor is the objection well founded that the wife of the original 
plaintiff, T. E. Hooker, was joined as coplaintiff after the jury vas im- 
paneled. True, i t  has been held in this State, "That a court has no 
power to convert a pending action that cannot be maintained into a 
new one by admitting a new party plaintiff, who is solely interested." 

Merrill v. Merdl ,  92 IS. C., 657. But no such case is presented 
(159) here. The land alleged to be damaged was held under a deed 

to T. E. Hooker and his wife, and while it seems the husband 
might have proceeded alone if the same had been prosecuted for a sim- 
ple trespass (West v. R. R., 140 N. C., 620), inasmuch as the question 
was submitted and determined on an issue as to premanent damages, 
the wife was a desirable and perhaps a necessary party, in order that 
on payment of permanent damages an easement might pass to the de- 
fendant. Porter v. R. R., 148 N. C, 563. There was no suggestion, 
certainly no indication, of any surprise by reason of this change of 
parties. So far as appears, the witnesses on the issues were the same 
in the one case as in the other and the entire matter seems to have been 
fully presented to the jury. We find no reason for disturbing the con- 
clusion they have reached, and the judgment on the verdict must be 
affirmed. 

No error. 
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CARTERET LODGE v. JOHN T. IJAMES ET AL. 

(Piled 4 October, 1911.) 

1. Injunction-Cutting Timber-Insolvency-Allegations-Good Faith-Prac- 
the. 

A restraining order to prevent the defendant from cutting timber 
should be continued to the hearing of the cause when the plaintiff shows 
an apparent title to the lands and satisfies the court that his claim is 
made in good faith; and an allegation of insolvency is not now required. 
Revisal, secs. 806, 807, 808, 809. 

2. Same-Evidence. 
The plaintiff seeks in its action to enjoin the defendant's cutting timber 

upon certain lands, claiming title under a certain deed. There was con- 
flicting evidence upon the plaintiff's claim of possession of the land through 
their tenants, agents, and employees for a long period of time, and as to 
whether the deed or the possession of plaintiffs covered the locus in quo: 
Held,  that as the plaintiff's claim clearly appeared to have been made 
in good faith and an apparent title was established, the restraining order 
should be continued to the hearing. 

APPEAL from an  order of Ferguson, J., made ait New Bern, i n  (160) 
May, 1911, continuing a restraining order to the hearing, on mo- 
tion to dissolve a restraining order, iesued to prevent the cutting of 
timber by defendant, on lands alleged to belong to plaintiff. There was 
judgment continuing the restraining order to the hearing, and defend- 
ant  excepted and appealed. 

F. L. Puller and Guion & Guion for plaintiff. 
W .  D. McIver, E. H .  Gorham, C. R. Wheatley, and Abernethy 4 

Bavis for defendants. 

HOKE, J. The statutes of the State, i n  reference to cases of this 
character, Revisal, secs. 806, 807, 808, 809, as construed and interpreted 
by the Court, are to the effect that  when a litigant shows an  apparent 
title and satisfies the  court that  his claim is made in  good faith, the re- 
straining order will be continued to  the hearing;  and there is  special 
provision made that  a n  allegation of insolvency on the part  of the de- 
fendant, to that  time usually regarded as essential, is  no longer required. 
The purpose and policy of this legislation are  well stated by Associate 
Justice Brown i n  Moore v. Fowle, 139 N .  C., 52, as follows: "The 
rapidly increasing value of timber trees doubtless prompted the Legis- 
lature of 1885 to enact chapter 401, but the efficacy of this act was di- 
minished by the general practice of permitting the defendant to give 
bond and to cut the timber pendente lite, or otherwise to appoint a re- 
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ceiver and permit the rental value or stumpage to be paid to him. The 
Legislature of 1901 has thrown greater safeguards around the rights 
of such litigants, and now, when the plaintiff satisfies the judge that 
his claim is bona fide, and that he can show an apparent title to the 
timber, the judge should not dissolve the injunction, bat continue it 
until the title can be finally determined." 

I n  same opinion it is further said: "On such hearings the title is 
not required to be proved with that strictness and certainty as upon the 
trial"; and there are several decisions of the Court in accord with the 

position. Lumber  Co. v. Cedar Co., 142 N .  C., 418; Alleghnny 
(161) Go. v. Lumber  Go., 131 N. C., 6 .  applying the principle, we are 

of opinion that his Honor made a correct ruling in  continuing the 
restraining order to the hearing. As the case goes back for trial, we 
do not consider i t  desirable to make any detailed statement of the rele- 
vant facts in  evidence, but speaking generally, a perusal of the testimony 
vill  disclose that in August, 1891, one N. M. Jurney and wife executed 
to plaintiff a deed for a large body of land in  Carteret County and pur- 
porting to cover the locus in quo by metes and bounds, and the evidence 
on part of plaintiff tended to show that said plaintiff, through its ten- 
ants, agents, and employees, had been in the continuous possession and 
cccupation of the property from the date of the deed. There were sev- 
eral affidavits on the part of plaintiff from which i t  was made to appear 
further that this deed from Jurney covered the same property that had 
formerly belonged to David S. Jones and his son, Julius F. Jones, under 
whom the plaintiff claimed, and that these parties occupied the land 
since 1851, under deeds describing same, not by course and distance, 

.as in the Jurney deed, but by natural boundaries, stated in the deeds and 
which would accord with the description in the Jurney deeds and cover 
the same land. There was much evidence on part  of defendant con- 
troverting these allegations and tending to show that plaintiff's deeds, 
prior to the Jurney deed, did not cover the land in controversy, and 
further that neither before nor since said deed had there been any such 
occupation and possession by plaintiff or its agents as would serve to ma- 
ture the title; but i t  clearly appears, as stated, that the claim of plain- 
tiff is made in good faith and with sufficient evidence, tending to show 
title, to require that the restraining order be continued to the hearing. 
The judgment of his Honor to that effect is therefore 

Affirmed. 
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B I ~ ~ E T T  v. LUMBER Co. 

(162) 
C. F. BISSETT v. BRYANT LUMBER COMPANY. 

(Filed 4 October, 1911.) 

Evidence, Corroborative-Tally-Book of Lumber-Computation by Witness. 
In  an action to recover the price of nine car-loads of lumber sold and 

delivered, the defendant contended that eight of the cars did not contain 
the quantity of lumber contended for by the plaintiff, and introduced, by 
the witness making it, a tally of the lumber as  the cars were unloaded, this 
witness testifying that  he tallied the lumber to a certain other witness, 
who was introduced: Held competent for the latter witness to figure up 
each piece and tell how much was in each car according to the tally made 
by B. (the former witness) and read over to him, and to say from the 
tally in the books how i t  corresponded with the testimony of B.; for the 
jury would not be permitted to take the books in the jury-room, and i t  
would be impossible for them to carry the figures in  their minds; and 
to make the computation on trial would unduly delay it. 

AFPEAT. fro111 t 'e~bl f ls ,  J., at Novciiiber Term, 1910, of WII.S~N. 
This is an action to recover $164.66, alleged to be due for nine cars 

of lumber sold by the plaintiff to the defendant. 
Eight cars of the lumber were shipped by rail to the inill of the de- 

fendant, and one car was shipped elsewhere. 
The principal controversy between the parties was as to the quantity 

of lumber in the shipment of cight cars, the defendant claiming it was 
10,669 feet less than the quantity claimed by the plaintiff. 

The plaintiff offered evidence tending to prove that the lumber was 
~r~easured and counted as i t  was placed on thc cars, and that the full 
amount claimed by him was delivered. 

I n  rebuttal the defendant introduced J. W. liurnette, who testified 
that he was en~ployed by the defendant at  the time the lunlber was re- 
ceived from plaintiff, and that i t  was his duty to tally and measure the 
lumber received by the defendant; that he measured and tallied each 
car of lumber received from plaintiff as the, lumber was taken from the 
car, except the one car sold a t  $11, which was not unloaded a t  the mill 
of the defendant; that the aggregate amount of lumber taken 
from the eight cars measured and tallied by him was 85,638 (163) 
feet; that each piece of lumber taken from the car was measured 
and tallied on the books produccd by the witness and put ill evidence by 
the defendant. Witncss stated that he called off from the tally of said 
lumber made off said books the amount of each piece of lumber so 
measured and tallied by him to. W. W. Briggs, and that he and Mr. 
Briggs worked up the amount of lumber. taken from the tally made by 
witness, and that tho amount aggregated 85,638 felet; that the tallies on 
the books offered in evidence showed all the lumber received from 
plaintiff by defendant (not taking into account the car which was not 
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counted at  the mill, but was shipped elsewhere without being unloaded), 
save and except less than 1,000 feet which was less than four inches wide 
(the contract calling for more than four inches), or that had so much 
bark on i t  that it was not merchantable. 

The defendant offered W. W. Briggs as a witness. He  testified that 
he had been over the figures in the tally-book with Burnette, and had 
worked out the amount of lumber according to the tally, but that he 
had no recollection of the amount, independent of the book, which was 
in  the handwriting of Burnette and was in evidence. H e  was then 
asked to state how the figures, as he worked them out, compared with 
the figures testified to by Burnette. Upon objection, the court would 
not permit the witness to answer. 

The tally-book was handed to the witness with the request "to figure 
lip each piece and tell how much mas in each car according to the tally 
made by Burnette, and read over to him, and say from the tally in the 
hooks how i t  corresponded with the testimony of Burnette." His Honor 
excluded this evidence, and the defendant excepted. 

There was a judgment for the plaintiff, and the defendant appealed. 

P o u  & F i n c h  for p l a i n t i f .  
Dan ie l s  & Swinde l l  for defendant .  

(164) ALLEN, J., after stating the case : I n  our opinion, the evidence 
excluded by the court was important and material. 

The evidence of the quantity of lumber on the cars at the mill was 
not conclusive as to the quantity shipped by the plaintiff, but i t  was a 
fact which, if established according to the defendant's contention, would 
have been entitled to consideration by the jury. 

The witness Burnette had testified that he counted and measured the 
lumber on the cars, and that i t  aggregated 85,638 feet. 

There were eight cars of the lumber, necessarily of various sizes and 
dimensions, and the plaintiff was contesting the correctness of the 
count. When the quantity of lumber is considered, i t  is apparent that 
it was impossible for the jurors to remember the tallies of lumber as they 
were read from the book, and to make their own calculations from 
memory, and it has been held by us in Nicho l son  v. L u m b e r  CO., ante ,  
59,  that his Honor, who presided a t  the trial, did not have the right to 
permit the jury to take the book to their room. 

I f ,  therefore, the defendant could not introduce a competent witness 
and let him make the calculations and give the result to the jury, it 
would have to rely entirely on the evidence of Burnette. 

The evidence throws light upon the question in issue, and tends to 
corroborate the statement of the defendant's witness as to the correct- 
ness of his calculations. 

132 



PALL TERM, 1911. 

A similar question was considered by the Supreme Court of Maryland 
in  Lyom v. Cumberland, 77 Md., 459, and the Court there says: "It 
would have been impossible for the jury to  carry these figures in their 
minds if they had been merely read off by the witness to them; and had 
the jurors undertaken to transcribe them for the purpose of adding 
them up themselues, the trial would hare been greatly and needlessly 
protracted." 

Also, in  Chicago v. Sheer, 8 Ill. App., 370:  "It is further objectd 
that the court erred in allowing a witness to make a computation and 
testify as to the amount of interest due. This objection is without any 
force. The evidence i s  admitted merely to aid the jury in making a 
more speedy computation, and thereby to  facilitate the dispatch 
of business. The jury are not bound by the computation thus (165) 
made by the witness, as it seems they were not in the present in- 
stance, but are themselves to ultimately determine what is the true 
amount of the plaintiff's damages." 

There are other exceptions in the record, which we need not consider, 
a s  they are not likely to arise on another trial. 

There must be a 
New trial. 

MORSE & RODGERS, INC. v. LOUIS SCHULTZ. 

(Filed 4 October, 1911.) 

Principal and Agent-Husband and Wife-Goods Sold and Delivered-Feme 
Covert-Sign-False Representations-Questions for Jury. 

I n  an action to recover from the husband the purchase price of goods 
sold and delivered, there was evidence tending to show that plaintiff's 
salesman made the sale in  the store of the wife, with her name properly 
displayed by sign reading "M. Schultz," in accordance with the provisions 
of Revisal, sec. 218; the transaction was conducted personally with the 
husband, L. Schultz; and the evidence was conflicting as  to whether the 
plaintiff's salesman thought the husband's name was Max and was led to 
believe that  he was the M. Schultz to whom the goods were sold, and not 

. to  his wife, Mamie; that  the salesman made the order to Max S., and was 
corrected so as to make i t  read to M. Schultz; that the impression was 
caused by the representations of defendant, as  an inducement to the 
trade, reasonably relied upon by the plaintiff, that  the sale was being made 
to the husband; that the husband appeared to have full control or man- 
agement of the store: Held, a n  instruction was erroneous that  fixed the 
liability upon the husband, unless the jury found that  he informed the 
salesman a t  the time that he was the agent of his wife, or unless the 
salesman ascertained that fact from the sign displayed; (1) the burden 
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Mosss v. SCHULTZ. 

of proof was on the plaintiff to show that the husband, by false represen- 
tations reasonably relied on, had imposed himself upon the company or 
its agent as M. Schultz, and assumed that essential portions of plaintiff's 
evidence should be accepted as true; ( 2 )  it ignored defendant's evidence, 
that about five months previous he had informed the managers of plaintiff 
corporation, at its home office, that he was acting merely as agent for his 
wife. 

(166) A P ~ E A L  fro111 I I C I C I ~ ~ ,  J., a t  Second March Term, 1911, of 
NASH. 

Action to recover $341, with interest from 4 October, 1909, as the 
contract priccr of goods sold and delivered. 

Thc jury rendered verdict as follows: "Is defendant indebted to 
plaintiff, as alleged in the complaint, and, if so, in what amount? An- 
swer: Yes, $341, with interest from 4 October, 1909." 

Judgment on the verdict, and defendant excepted and appealed. 

E. B. Grmtharnz f o r  p l a i d i f .  
T .  T. Thorne for defenda.nt. 

HOKE, J. On the trial, and after the jury was impaneled, admissions 
were rnadc as follows: "It was admitted, for the purposes of the trial, 
that on 4 September, 1909, the time when the goods were sold for the 
purchase price for which the suit was brought, that the goods were 
billed out to and shipped to M. Schultz, the wife of the defendant, who 
at that time was conducting business in her own name, and who had 
conspicuously displayed at  her place of business a sign in  conformity 
with section 218, Revisal, 1905. I t  was further admitted that the goods 
shipped, and amounting to $341.50, had not been paid for." 

Evidence was then offered on the part of plaintiff tending to show 
that in April, 1909, a t  Rocky Mount, N. C., the place of business of M. 
Schultz, plaintiff sold the goods to defendant, for delivery in  Septem- 
ber following. That the sale was made, and credit given to defendant, 
personally, under the impression that defendant himself was the M. 
Schultz to whom the goods were afterwards shipped, and that this im- 
pression was caused by representations of the defendant, as inducements 
to the trade, reasonably relied upon by plaintiff company. C. C. Alcorn, 

a witness for plaintiff, testified that he was thc agent who rf 
(161) fected the sale; that he dealt with defendant and sold the good.; 

under the impression that he was the proprietor of the business 
and that his name was M. Schultz. That he did not observe the sign 
referred to in the admission, but defenaant alone was there, in  apparent 
charge and control of the store, and negotiated the trade. That pluin- 
tiff thought defendant's name was Max, called him Max and billed the 
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goods to Max, but stated further that defendant rubbed the name out 
and substituted M. Schultz. This witness further stated that he knew 
defendant's wife was named Mamie. The deposition of Arthur Patti-  
son, vice president and one of the managers of plaintiff company, was 
then offered in evidence, in  which i t  was stated, among other things, that 
in November, 1908, defendant was in plaintiff's place of business in New 
York and represented that he was named M. Schultz and the proprietor 
of this business, and bought a bill of goods in that name, which were 
paid for, and that the present bill was sold under the impression SO 

caused, that the sale was being made to defendant, etc. 
Defendant, a witness in  his own behalf, denied that he had represented 

himself to be M. Schultz; said that the salesman, Alcorn knew that de- 
fendant's name was Louis, and was fully aware of the fact that the 
business belonged to his wife and was conducted in her name of nil. 
Schultz. He  denied further that he had represented himself, in New 
York, to be M. Schultz, the proprietor of the business, but that he 
had then told plaintiff's officers that he was only a buyer for the 
firm. 

On this and other relevant testimony the court charged the jury, 
"that unless the defendant, a t  the time of making the bill for which the 
suit was brought, told the witness, Alcorn, that he was the agent of M. 
Schultz, or unless the witness ascertained such fact from the sign dis- 
played in accordance with section 2118 of the Revisal, a t  M. Schultz'i 
place of business, or by some other reasonable means such fact was 
made known to Alcorn a t  or before the time of making the sale, then 
the defendant would be personally liable for the plaintiff's account, and 
the jury should so answer the issue"; and we are of opinion that this 
was not a correct rule to guide the jury in their determination of the 
issue. 

The plaintiff, at  the beginning of the trial, had admitted that (1681 
the goods had been billed out and shipped to M. Schnltx, the wife 
of defendant, who was there conducting thc business in her own riamp, 
and in the presence of this admission, and on general principles, if 
plaintiff sought to charge defendant personally, whose name was Louis 
Schultz, the burden was on the company to show that the present 
defendant, by false representations, reasonably relied upon by them, 
had imposed himself upon the company or its agent as being M. Schultz, 
and that he, and not M. Schultz, was the real debtor; and the charge 
in question, duly excepted to, erroneously places on defendant the burden 
of &cusing himself, thereby assuming that essential portions of plain- 
tiff's evidence should be accepted as true, and is further objectionable 
in restricting the jury to what took place between the defendant and 
the salesman, Alcorn, thereby ignoring the testimony of defendant to 
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the effcct that, on the November previous, not more than five nlontl~s 
before this order was taken, he had personally illformed the owners and 
managers of plaintiff company that  hc was only a buyer for M. Schultz, 
to whom the goods were billed and shipped. This objection i s  em- 
phasized by the fact  that  tho witness, Alcorn, ill his testimony, further 
stated tha t  after negotiating the sale, when he went back to New York 
he  adviscd t l ~ c  house not to ship the goods, showing that, i n  completing 
the sale, the management acted lo  some extent orr their own knowledge 
of conditions and were not influenced altogether by the account this wit- 
ness may have given them. 

There is  error which entitles defendant to 11~ve the taus? tried before 
another jury. 

New trial. 

(169)  
J. H. MORGAN v. W. C. MORGAN. 

(Filed 4 October, 1911.) 

1. Exrctitors and Adn~inistrators Kemoval of Adlllinistrator--Adverse In- 
ttxeats. 

In proceedings by the heir a t  law to remove the administrator of the 
estate of the intestate, duly appointed, on the ground of an adverse inter- 
est, i t  appeared that intestate's estate consisted largely of lands, with but 
little personal property, and the adverse interest insisted upon was the 
claim of plaintiff that the administrator owned jointly with the estate 
certain mules, hogs, farming implements, etc., to which he was claiming 
the whole. There was no evidence of bad faith or fraudulent concealment, 
and tlle defendant had permitted an inspection and appraisement of the 
property by the plaintiff, had since held it intact, and had given a solvent 
and sufficient bond for plaintiff's protection: Held, there was no evidence 
of an adverse interest which would warrant the removal of the adminis- 
trator Revisal, sec. 38. (Simpson v. bones, 82 N. C., 323, cited and dis- 
tinguished.) 

2. San~e-Judgment-Questiol~s of Law-Appeal and Error. 
When the lower court rests its judgment as to the removal of an ad- 

ministrator for an interest adverse to the intestate's estate solely upon 
a question of law, it is reviewable on appeal. 

,IPFEAL from NASIZ fro111 judgment rendered by Carter, I.,  at  cham- 
bers, i n  Wilson, 15 May, 1911. 

This is  a proceeding under section 38, Revisal 1905, for the removal 
of defendarrt administrator, comincnced by J. H. Morgan, a brother of 
the defendant and a distributee of the intestate. The  Clerk of the 
Superior Conrt of Nash County dcnied the motion. Petitioner appealed. 
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His Honor, Judg(-: Carter, made this ruling: "It is therefore found as 
a fact by the court from the evidence that in respect of the ownership of 
said property the administrator has and asserts a personal interest ad; 
verse to that of the estate of his intestate, and the court is therefore of 
opinion, as matter of law, that the said W. G. Morgan is not a proper 
party to administer said estate, on account of his adverse personal inter- 
est as aforesaid." The defendant appealed. 

BEOWN, J. As .his Honor rests his judgment solely upon a matter 
of law, it is not dcnied that it is reviewable upon appeal. 

The petitioner and the defendant arc the only heirs at  law and dis- 
t r ibut~es  of Patsy Morgan, deccased. The record discloses that Patsy 
M. Morgan owned a one-half undivided interest in  a tract of land of 
about one hundred (100) acres and, as the defendant contends, only a 
very small amount of personal property. 

The defendant is a man fifty years old who has never married. He  
and his sister, intestate, resided together after the death of their parents 
upon the old homestead, and their younger brother, J. H. Morgan, 
married when a young man any moved away. 

Some weeks after this defendant qualified as administrator, and after 
the defendant had filed his inventory in the course of his said adrninis- 
tration, the plaintiff raised the contention that certain personal prop- 
erty in the possession of this defendant belonged jointly to the late 
Patsy M. Morgan and to the defendaut, W. G. Morgan. 

The defendant denied thal Patsy M. Morgan had any interest in the 
personal property in controversy, consisting of mules, hogs, farming 
implements, etc. The record shows that when this claim was rmde by 
the petitioner the defendant allowed the plaintiff to have an inspection 
and appraisal of all the property which the plaintiff contended belonged 
jointly to the said late Patsy M. Morgan and the defendant. The 
appraisal committee inspected, valued and took an itemized statement 
of all the property, and every portion of same has been held intact by 
the defendant and is still held by him. 

I t  is admitted that the defendant has given a solvent bond amply 
sufficient to cover thc full value of his intestate's estate, including the 
value of the property in dispute. 

There are no findings of bad faith upon the part of the defendant, 
and we are of opinion that his Honor erred in his conclusion that he was 
inconipetent to act as nd~tlii~istrator sixply because a, distribiltce 
claimed that the intcstatc owned a half interest in certain per- (171) 
sonal property in possession of the defendant. 
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The items and value of that property have been carefully ascertained 
and the evidence of it preserved. There is good and sufficient bond to 
protect the petitioner, and upon a final settlement he will have oppor- 
tunity to make good his claim, and charge the administrator with the 
intestate's share of the property in dispute, if he succeeds. 

The defendant was properly appointed by the clerk as administrator 
in obedience to a statute which in many respects is mandatory and pro- 
vides who is entitled to letters of administration in case of intestacy. 
The administrator cannot be removed solely because he has personal 
property in his possession in which it is claimed his intestate had a half 
interest, in the absence of any findings of bad faith and fraudulent con- 
cealment. 

We think the learned judge below mistook the true purport of the 
case upon which he relied. Simpson v. Jones, 82 N. C., 323. I n  that 
case the administrator was removed because his fidelity and good faith 
were successfully challenged. He  failed to make a defense to a suit 
brought against his intestate's estate, because he had a personal interest 
in the recovery, and the administrator alone could make such defense. 
The Court said: "The distributees are entitled to have an efficient de- 
fense to the action made in both answer and proofs, and it is apparent 
the defendant has not come up to hie measure of official oblig~lii011." 
Page 325. 

I n  the case at bar the distributee is at iio disadvantage. He may 
contest the title to this property in  dispute in a proceeding by himself 
against tho defendant and his bond for a final accounting and settlement 
of the estate. 

I n  re Dixon,, ante, 26, we directed the removal of a guardian because 
he set up an unwarranted claim to his ward's real property and gave no 
account of its rents and profits. His  ward is his own child, and helpless 
to assert her claim to the present income of her property against him. 

I t  was manifest she needed some disinterested person to assert 
(172) her rights for her. The judgment of the judge of the Superior 

Court is reversed, and the judgment of the clerk affirmed. 
Reversed. 
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IN RE MARTHA SAVILLE. 

(Filed 4 October, 1911.) 

Executors and Administrators-Clerk's AppointluentNext of Kin Illiterate 
-Discretion of Clerk. 

Two brothers and two sisters, as  next of kin of deceased, filed their re- 
nunciation of administration on the estate with the clerk of court, the 
elder brother requesting the appointment of a certain designated person 
a s  administrator and the younger brother requesting only that a n  ad- 
ministrator be appointed, without designating any particular person. The 
clerk appointed the person designated by the elder brother, and the 
younger brother applied subsequently for his removal, without designating 
any grounds therefor otherwise than may appear under the above stated 
facts: Held,  (1) -there was no legal ground shown for the removal of 
the administrator thus appointed; (2)  if no renunciation or recommenda- 
tion had been made, i t  was within the discretion of the clerk to appoint 
any one of the next of kin; ( 3 )  as none of the next of kin in  this case 
could read or write, i t  would have been proper for the clerk to refuse to 
appoint either one of them. 

APPEAL by Weldon Bridgers from Cooke, J., at August Term, 1911, 
of FRANI<J,IN. 

The facts are sufficicntly stated in the opinion of thc Court by Mr. 
Chief Justice Clurlc. 

K. T. Holden for appellee. 
N. Y .  Gulley for appellant. 

CLARK, C. J. Martha Saville died intestate 11 July, 1911, leaving 
her surviving two brothers and two sisters, as her next of kin. On 18 
July, 1911, the younger brother applied in writing to the clerk to ap- 
point some one administrator. On the next day the elder brother 
filed his renunciation with the clerk and asked that W. H .  (173) 
Hudson be appointed administrator, which was done. 011 26 
July the younger brother asked that Hudson be removed on the ground 
that his appointment was illegal. Hudson was cited to appear before the 
clerk on 11 August, 1913, to answer the motion for removal. On 2 
August the younger brother and the two sisters had filed their renunci- 
ation and asked that one Perry be appointed administrator. At the 
hearing no evidence was offered to show why Hudson should be re- 
moved, the motion being entirely based upon the above facts. 

Revisal, 3 (2), provides that when there is no husband or widow the 
clerk shall appoint the next of kin according to their degree, and, if 
of equal degree, shall appoint one or more of them, at  his discretion. 
It  was competent, therefore, for the clerk to have appointed the elder. 

139 



I N  'CIIE SUPREME COUIIT. 1156 

brother. All four of the brothers aild sisters having renounced, it was 
equally in thc discretion of the clcrk to appoint the person reconmended 
by the elder brother instead of thc nominee of the others. Certainly, 
the younger brother and the two sisters, having renounced, could not 
demand the removal of the administrator who had been appointed by the 
clerk at  a time when Hudson was the only pcrson recolnrncndcd and . - 
when the youngcr brother had asked the appointn~ent of an administra- 
tor without naming any one. There bcing no cause shown for the re- 
nova1 of Hudson, the clerk was within his powers in  refusing to do so. 

Evcn if Hudson had bcen sct asidc and the appointment had come up 
tie now, Hudson being recoitii~wl~ded by one of the l~ext of kin was fully 
as eligible as Pcrry, who had been recommended by the others. Upon 
such state of facts it would be in the discretion of the clerk to choose 
between them. 

All four of the next of kin renounced. But if they had not done so, 
i t  would have been proper for the clerk to refuse to appoint either one 
of them, as they were all unable to read and write. Stephenson v. 
Stephensorb, 49 N. C., 472. 

His  Honor properly affirmed the judgment of the clerk in refusing to 
remove the administrator. 

Affirmed. 

JOSEPHINE F. ADAMS v. KINSTON AND CAROLINA RAILROAD AND 
LUMBER COMPANY. 

(Filed 4 October, 1911.) 

Evidence that  plaintiff's intestate, an employee of defendant railroad 
company, was killed in a collision between two of defendant's trains, is 
sufficient upon the question of defendant's negligence to take the case to 
the jury, the fact of the collision raising a presumption of negligence. 

2. Same---Trains Witho~at Light or Guard. 
Evidence thatplaintiff's intestate, an employee on defendant's train, was 

killed in a collision with another of defendant's trains, which occurred 
before daylight while the train was running backward, with no man or light 
on the rear car, is evidence of defendant's negligence beyond the presump- 
tion of negligence raised by the mere fact that  he was killed in a col- 
lision. 

3. Railroads -Master and Servant - 1)isotrwclience of Ordess - Evidence - 
Questions for Jury, 

I t  being material to the issue upon defendant's negligence in  an action 
for damages for the wrongful killing of plaintiff's intestate, as  to whether 
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the intestate, a n  employee of defendant, a t  the time complained of, was 
acting in disobedience to defendant's orders, or whether he was acting 
under the orders of one who had no authority from defendant to give 
them, the questions are  for the jury under conflicting evidence. 

APPEAL from Peebkes, J., at March Term, 1911, of LENOIR. 
The action is to recover damages on account of the death of the plain- 

tiff's intestate, which i t  is alleged was caused by the negligence of the 
defendant. 

The defendant denies negligence, and alleges &hat the intestate was 
guilty of contributory negligence. 

The intestate was killed on 24 January, 1910, which was on Monday, 
while on the train of the defendant, by a collision between the train and 
two box cars, which had been left on the track of the defendant, on the 
preceding Saturday evening. 

There was evidence that the intestate was foreman of the track of the 
defendant, and that he was going out on the train to work on the 
track. 

The plaintiff contended that he was on the train by direction (175) 
of one Weeks, a reprcscntative of the defendant, and that ha 
knew nothing of the two cars on the track. 

The defendant contended that Weeks had no authority to act for i t ;  
that the intestate had been ordered by one Hayes to go out Monday 
morning with the regular engineer, Sanderson; that he disobeyed this 
order and went with the fireman, one Davis; that the intestate was in 
charge of the train on Monday and on the Saturday p ~ c e d i n g ,  and 
that he knew the cars were on the track. 

At  the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was denied, and the defendant excepted. 

There was a verdict and judgment for the plaintiff, and the defendant 
excepted and appealed. 

E. R. Wooten,  McLean, Varser & McLean, and Lo f t i n  & Dawson 
for plaintiff. 

G. V. Cowper and Rouse & Land for defendant. 

ALLEN, J. There is ample evidence of negligence on the part  of the 
defendant. The collisioii raises a presumption of negligence. E i n n e y  
v. R. R., 122 N. C., 961; Marcom v. R. R., 126 N. C., 200; Wrigh t  v. 
R. R., 127 N. C., 229 ; Stewart  u. R. B., 137 N. C., 689. 

I n  addition to this presumption, there is evidence that the train was 
running backward, before daylight, with no man or light on the rear 
car, which is evidence of negligence. 
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The defendant says, however, that the= principles do not militate 
against its contention, and that, upon the whole evidence, a judgment 
of nonsuit ought to have been entered. 

I t s  counsel says in his brief: 
(L The vital questiorrs, therefore, arising in this appeal, are: 

"1. Did Weeks assume authority to act as conductor on the morning 
in question? 

"2. I f  SO, did thc dcfcndant authorize him to so act or knowingly 
acquiesce in his assuqption of authority to such an extent as to ratify 

what he did and become responsible for his conduct? 
(176) "3. Even granting, for the sake of argument, that the first 

and second propositions could be answered affirmatively, then 
as a matter of law could Adarns, knowing that Hayes was superintendent 
and was the representative of the defendant who had employed him, 
disobey the express and specific orders of Hayes, a superior officer, in 
order to carry out the orders of Wceks, admittedly an inferior to Hayes 
(even if it could bc said that he had any connection with the defendant) ? 

"4. Tt appearing in the plaintiff's own testimony that Adams knew 
Weeks was not conductor on the morning of the injury, the testimony 
of the plaintiff showing that one Singleton had been employed the 
Friday before and that Weeks was no longer assuming to hold the posi- 
tion, could said Adams proceed to obey Week's orders except at  his own 
peril 2" 

I f  we understood thc evidence as the defendant's counsel construes 
it, we might agree with his conclusion; but we do not. 

I n  our opinion, therc is evidence that Weeks had authority to control 
the moverncnt of the train, and that the intestate was not acting in vio- 
lation of directions given him by Hayes. 

There is also evidence that the intestate did not know that'the cars 
were on the track. 

A witness for the plaintiff, C. C. Bell, testifies that Weeks was acting 
as assistant conductor and manager of the defendant; that he gave in- 
structions to Davis, who was the acting engincer, as to the movements 
of the train; that Davis acted on his orders; that Weeks had been acting 
as conductor of the train; that the train was running backward at the 
time of the collisiorr, with no light or man on the rear; and that he was 
on the train with thc intestate on Saturday, and that the intestate was 
at that time making up his pay-rolls, and did not know the cars were 
left on the track. H e  also testifies to being present on Sunday and hear- 
ing the convemrsation betwee11 the silperiritnldent, Hayes, and the intelv- 
tate, as follows : 

Q. Where was it Mr. Hayes gave you instructions on Sunday? A. 
At the office. 
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Q. Who else? A. Mr. Adams and myself. 
Q. You say Mr. Hayes told Mr. Adams to take Davis as engiileer? 

A. No, sir; I didn't say so. 
Q. Did he tell you to put thc hand car on top of the flat car?  (177) 

A. Yes. 
Q. What time was this? A. Somewhere between 11 and 12 o'clock. 
Q. Why did you go there on Sunday? A. I t  was the usual thing. 

Mr. Adams would go down on Sunday between 11 and 12 o'clock to get 
orders for Monday; that was Mr. Hayes' order, to go down on Sunday 
and get orders for Monday. 

The regular engineer was sick, and for this reason did not run the 
train on Monday, and Weeks knew this. 

Another witness testified he had heard Weeks give orde1.s as to the 
running of the trains, in the presence of Hayes, without objection or 
protest. There was evidence on the part of the defendant directly con- 
tradicting the evidence of the plaintiff, but we cannot pass on this con- 
flict of evidence, and for the purpose of the motion for nonsuit must ac- 
cept the evidence of the plaintiff to be true. 

Upon a review of the record, we find 
No error. 

CHARLBS C. BURLINIGHAM ET L L .  V. H. C. CANADY ET AL. 

(Filed 4 October, 1911.) 

1. Appeal and Error-Case-Counter-case-Settlement-Failure to Request 
Judge, 

Upon the service of a eounter-case on appeal i t  is the duty of the appel- 
lant to immediately request the judge to appoint a time and place to 
settle the case under Revisal, sec. 591, and upon his failure to do so the 
case of the appellee becomes the case on appeal. 

2. Same-Sheriff's Retarns-Evidence, Prima Facie-Printing Record. 
The appellee, having disagreed to the appellant's statement of the case, 

had his counter-case served, as  appears by the return made by the sheriff 
thereon. Both cases were then filed in the clerk's office, but by an error 
which the clerk explained, only the appellee's case was certified to the 
Supreme Court. Upon an affidavit of appellant's counsel it  was contended 
that  no counter-case had been served: Held,  (1) the return of the sheriff 
upon the counter-case is prima facie evidence that the counter-case had 
been served as  therein stated, and it  cannot be contradicted by a single 
affidavit; (2 )  as  the appellant had failed to request the judge to settle the 
case under the statute, the counter-case is the case on appeal, which not 
having been certified and printed, under the rule, the judgment below is  
affirmed, on motion of appellee. 
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(178) APPEAL from Peebles, J., at  May Term, 1911, of ONSLOW. 
The facts are sufficiently stated in the opinion of the Court 

by N r .  Justice Walker. 

B. K. Bryan and Fradc irhom,pson for plaintif .  
T. C. Wooten for defendant. 

WALKER, J. The defendants io this case appealed to this Court from 
a verdict and judgment rendered against them in the court below, and 
served their case on appeal upon the plaintiffs. Thc plaintiffs, disagree- 
ing to this case, prepared a counter-case and caused the same to be duly 
served upon the defendant's counsel by the sheriff, wlio made a retul-11 to 
that effect. Both cases were then filed in the clerlc's office. Plaintiff's 
counsel moved in this Court to affirm the judgment, as no case on appeal 
had been sent to this Court, though tho record proper is here, the motion 
being based upon the ground that couilsel disagreed to the case, and the 
judge was not requested, as required by Revisal, sec. 691, to settle the 
case, and that no case on appeal has actually been settled. Defendant's 
counsel filed an affidavit, in which he denied positively that any counter- 
case or exceptions had been scrwd upon him or the defendants, and that 
he inquired of the clerk, who told him that no such case or exceptions had 
heen filed in his office. This is the only affidavit introduced ill b~ 
half of the defendants. Plaintiffs filed the affidavits of Mr. Frank 
'4'hompson, one of their attorneys, and the  sheriff, E. W. Suinmervill(~, 
wlio state that the counter-case was served upon the defendant's roull 
sel on 14 June, 1911, and the sheriff's return also shows that such 

service was made by him. M. M. Capps, the clerk, testifies that 
(179) the counter-case was filed in his office, and he thought that it was 

sent up with the record to this Court, and that the statement to 
the contrary in his certificate is an error which he inadvertently com- 
mitted, as the record for this Court was prepared by the defendant's 
attorneys, a t  their request, and was presented to him for his signature to 
the certificate, and he supposed, of course, that the record was in proper 
form and contained the counter-case on appeal, and he so stated to Mr. 
Frank Thompsrrn, defendant's attorney, aftel.wards. 

The record here does not contain the counter-case, but only the case as 
tendered by the defendants to the plaintiffs. Under the circumstances, 
we must grant the plaintiff's motion and aiErni, as we discover no error 
in the record proper. 

The sheriff's return imports truth. I t  is made under oath and cannot 
ha overthrown or shown to be false by she affidavit, merely, of the person 
upon whom the service is alleged to have been made. I t  has often been 
held that the return of a ministerial officer, as to what he has done out of 
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court, is prima facie true, and cannot be contradicted by a single af- 
fidavit. Hunter. 11. Kirk, 11 N. C., 277; Mason a. Miles, 63 N. C., 
564. It would be oath against oath, and we could not well say with 
whom was the truth. Besides, the service of process or other papers, 
and the return thereof, are very serious matters, and should not be 
lightly set aside. I n  this case, though, the sheriff's return is strongly 
corroborated by the affidavits of Mr. Thompson, the clerk, and the 
officer himself, and if no technical force or weight is to be given to the 
return, we would be bound by the decided weight of tho evidence to 
find against the defendants as to the fact of service. As the couater- 
case was properly served, it was the duty of the defendants to im- 
mediately request the judge to appoint a time and place to settle the 
case under Revisal, see. 591, and upon his failure to comply with this 
requirement of the statute the case of the appellee became the case on 
appeal. As that case has not been certified to this Court, as part  of 
the transcript, and therefore has not been printed, we affirm the 
judgment. 

Affirmed. 

RUTH HOWIE v. HENRY SPITTLE BY HIS GTJARI)IA~T AD LITEM. 

(Filed 4 October, 1911.) 

Appeal and Error - Injury to Person -Execution on Person -Insolvent 
Debtor's Oath -Habeas Corpus - Valid Discharge - Final Judgment - 
Rond to S h y  Execntioa-Rail. 

Judgment being rendered by a court of competent jurisdiction against 
the defendant in a certain sum for an injury committed to person of the 
plaintiff-a tort-who appealed without giving bond to stay execution: 
Held, (1) upon the return of execution against defendant's property un- 
satisfied, an execution upon the person may issue (Revisal, 625, 727) ; (2 )  
filing an inventory of his property, etc. (Revisal, sec 1905), will not 
exempt the defendant from arrest; ( 3 )  the execution can only be stayed 
by giving a bond securing the judgment (Revisal, 598); (4)  the writ 
of habeas corpus cannot be successfully sued out (Revisal, 1822, subsec. 
2 ) ;  (5 )  to obtain the benefits of the provisions of Revisal, 1930 to 1933, 
the defendant must show a valid discharge from imprisonment; (6 )  bail 
cannot be given to release the defendant pending his appeal in lieu of 
the bond to stay execution. 

APPEAL from Ferguson, J., at the iZugust T e r q  1911, of UNION. 
I n  the matter of habeas corpus sued out by the defendant, Henry 

Spittle, heard by his Honor, Judge Perpson, who denied the writ and 
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remanded the petitioner to jail. The prisoner applied for a writ of 
certiorari to review the action of the judge. I n  obedience to the writ 
the record is docketed in the Supreme Court. 

The following is the order sought to be reviewed: 
"The above guardian ad litem having filed his petition that his 

ward be discharged from the custody of the sheriff of Union County, 
aind upon said petition being heard, and it appearing to the court that 
the action was for tort, and that final judgment was rendered at the 
August Term of Union Superior Court, in which judgment it wad 
provided for execution to issue against the property of said Henry 
Spittle, and if the judgment could not be collected by execution against 
his property, that execution should issue against the person of the said 

Henry Spittle, the execution against the property having been 
(181) returned, showing that no property of the said Henry Spittle 

could be found subject to such execution, execution issued against 
the person, by reason of which and the said final judgment the Sheriff 
of Union County has the said Henry Spittle in custody in the common 
jail of Union County. The court is of the opinion that i t  has not the 
power under the law to grant the writ of habeas corpus, whother prayed 
for by the guardian ad litem or the said Henry Spittle. The petitioner 
excepts and appeals to the Supreme Court. The petitioner prays the 
court to grant bail pending the appeal to the Supreme Court. The 
court is of the opinion that under the law i t  has not the power to 
grant bail, to which the petitioner excepts and appeals to the Supreme 
Court." 

Williams, Lemmond & Love for petitioner 
Staclc & Parker contra. 

BROWN, J. The petitioner is the defendant in a civil action brought 
against him by Ruth Howie for an injury to her person, a tort, accord- 
ing to the complaint. Upon issue joined, she obtained a verdict and 
jud,gment for $250. The petitioner appealed to the Supreme Court, 
which appeal has not yet been heard. H e  gave no bond to stay execu- 
tion, so an execution was issued against his property, which was re- 
turned unsatisfied. An execution was issued against his person under 
which he was taken into custody and confined in the jail of Union 
County. Before he was arrested he filed an inventory of his property 
and a list of his creditors as provided by section 1930, Revisal 1905. 
and attached his affidavit thereto and asked to be exempt from arrest. 

We will not review the correctness of the jud,ment rendered, nor 
consider the exceptions taken on the trial. They will be passed up011 
and the assignments of error considered when the appeal is heard. 
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The only question we can now consider is as to the jurisdiction of 
the court to render the judgment and issue the final process under 
which the petitioner has been arrested. 

The cause of action, as set out, is an injury to the person of the 
plaintiff in the execution, which is a tort, and under Revisal, secs. 625 
and 727, when an execution against property is returned unsatis- 
fied an execution against the person may issue upon such judg- (182) 
ment. 

When the appeal was taken the law provides but one method of 
staying execution, and that is by giving a bond securing the judgment. 
This the petitioner has failed to do. Revisal, see. 598, and cases cited. 
The Superior Court had complete jurisdiction to render the judgment, 
and therefore the petitioner is imprisoned under the final process of 
a court of competent jurisdiction. Under such conditions the writ of 
habeas corpus may not successfully be sued out. The statute forbids 
it. Revisal, see. 1822, subsec. 2 ;  Ledford v. Emerson, 143 N. C., 536. 

The petitioner contends that he is entitled to his discharge under 
the insolvent debtor's law. 

There are two methods provided in the Revisal for the discharge of 
insolvent debtors. One relates to those under arrest. Section 1920 
e t  seq. The other relates to defendants in civil actions not under 
arrest, Section 1930 et seq. 

The petitioner was not under arrest when he filed his petition, ,and 
there is nothing in  the record to show that he has complied with the pro- 
vi~ions of sections 1930 to 1933. To avail himself of that act he must 
show a valid order of discharge from imprisonment under sections 1982 
and 1933. I t  is not claimed that he has complied with sections 1920 to 
1929. We agree with the judge below, that the petitioner is not en- 
titled to give bail pending his appeal to this Court in the civil action, 
but he may give bond to stay execution. There is no provision of law 
authorizing bail in lieu of such bond, although there is a provision for 
his giving bail before the Clerk of the Superior Court of Union County 
during the pendency'of and until the final determination of the pro- 
ceedings under the insolvent debtor's act. Revisal, see. 1936. 

The judgment is 
Affirmed. 

Cited:  S .  v. Dunn,  159 N. C., 472. 
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H. C. CARTER ET A].. v. BOARD OF DRAINAGE COMMISSIONERS. 

(Filed 11 October, 1911.) 

1. Drainage 1)istricts-Owners of Uands-Bond Issue-Limited Liability. 
In proceedings for the drainage of Mattarnuskeet Lake under chapter 

442, Laws of 1909, wherein a n  issue of bonds for the purpose was author- 
ized, each tract of land was assessed its pro rata  part for the payment 
of the bonds and interest thereon: H e l d ,  upon the payment of the as- 
sessment upon the land the owner would be discharged from liability 
and not responsible for the failure of other owners to pay, except through 
the method of assessment provided by the statute. 

2. Drainage 1)istricts-Bond Issues - Maintemance - Interest - Implied Au- 
thority-Necessary Incidents-Injunction-Excessive Issues-Exceptions 
-Public Interests. 

In proceedings to drain Mattarnuskeet Lake under chapter 442, Laws of 
1909, i t  was decreed by final judgment, not appealed from, that a bond 
issue of $400,000 was required. This act authorized the issuance of the 
bonds for construction, "together with interest thereon, costs of collection 
or other incidental expenses." By virtue, of chapter 67, Laws of 1911, 
the Drainage Commission prepared to issue an additional $100,000 of bonds, 
part of which was to be used in expenditures for maintenance of the 
system until i ts final completion, and part to provide for the payment of 
the interest on the original issue: Held, (1) the additional issue of the 
bonds was necessary and an incident to the original issue, and valid; (2) 
if the issuance of the.additiona1 bonds was in  a n  amount excessive for the 
purpose, any interested persons, owners of land in the drainage area, 
could except on that ground; ( 3 )  work of such a public nature would not 
be interfered with by injunction against the issuance of the additional 
bonds. 

3. Drainage Districts-Bond Issnes-Limited Liability-Protection of State's 
Cuaral~tee-Conveyance of Interest-Waiver-Interpretation of Statutes. 

The limitation of liability on the bonds issued under chapter 509, Laws 
of 1909, was to protect the State and the State Board of Education because 
of the power in  the said act enabling the State to guarantee three-fourths 
of said bonds, to be repaid out of the sales of land, which was waived by 
the Southern Land Reclamation Company by proper resolutions, to whom 
the State Board of Education has conveyed its interest; and by chapter 
67, Laws of 1911, any defect in  the machinery of the tax levy was cured, 
so that the interest on the original issue of $400,000 of bonds could be 
taken care of and thus enable the sale of the bonds by the drainage com- 
missioners. 

HOKE, J., concurs in  result. 

(184) APPEAL from HYDF,, f r o n ~  order of 0. H. i l l l e ? ~ ,  J., denying 
plaintiff's motion for restraining order, heard at chambers in 

Washington, June, 19  11. 
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The facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justice CZarL. 

Ward d2 Gr-irn~s, H .  C. Carter, Jr., and b. C. H. Ehringhaun f o t  
plaintif s. 

Mann d2 Jonps and John H. Small for defendant. 

CLARK, C. J. Under chapter 442, Laws 1909, the plaintiffs and other 
l~ndowners filed a petition for the drainage of Mattamuskeet Lake and 
adjacent lands. The State Board of Education, by virtue of its owner- 
ship of the lake bottom, was made a party and was chargeable with 
three-fourths of the expense of the drainage under chapter 509, Laws 
1909. Said proceedirrg was prosecuted to a final decrcc. Exceptions 
mere filed by plaintiffs and others, which were sustained and the final 
judgment rendered, to which there were no exceptions or appeal. 
Under the judgment in that proceeding $400,000 i11 bonds- were directed 
to be issued fop construction. Each tract of land was assessed its pro 
rata part for the payment of said bonds and interest thereon, upon pay- 
lflent of which its owner would be discharged from liability. No owner 
;$ responsible for other owners by reason of their failure to pay, except 
through the method of assessment provided by the statute. 

By virtue of Laws 1911, ch. 67, the drainage commissioners purpose 
to issue $100,000 in additional bonds, $40,000 of which is to be ex- 
pended in the mainterlance of the system during the three years till 
its final completion, and $60,000 to provide interest on the other bonds 
duriug the two years, thus making a total bond issue of $500,000. Of 
this sum, the Southern Land Reclamation Company is charged with 
three-fourths by reason of its purchase from the State Board of Edu- 
cation, besides the charge upon the other. lands to the extent of 
many thousai~ds of dollars which said Reclamation Company has ( 1  85) 
pnrchasad from other landowners withi17 the drainage district. 

This injunction is sought by the plaintiffs to restrain the issue of t h ~  
additional $100,000 bonds. His ITor~or properly hcld that the plaintiff:, 
had not shown sufficient grounds to m t i t k  them to snch res t r~ining or- 
der. The additional $100,000 in boi~ds is not an addition to thc debt for 
the purposes of improvement, but to provide for those expenses whic11 
are the necessary and natural result. Sixty thousa~td dollars is to pro- 
vide interest on the $500,000 bonds during two years. This interest 
must be provided for either out of the pockets of the landowners or 
by issuing bonds. Tt is the legal incident of the $400,000 in bonds 
which are to be issncd under. a decree to which the plaintiffs were par- 
ties and from which they did riot appeal. Any one of them, or 'any 
other laiidowrler, can pay his pro rata part of such interest, and there- 
upon the amount of bonds will be diminished accordingly. 
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The same is true as to the $40,000 which are to be issued to maintain 
and keep the work in condition for the three years which will be required 
for its completion. The $400,000 being required as adjudged by the 
final decree for the construction of the work, money must be provided 
for the maintenance and good condition of the work as it is done from 
time to time until its final completion. This money must be raised by 
the property which is chargeable with the $400,000 of bonds, else there 
mill be serious loss by impairment of the work while being constructed. 

I t  is open to the plaintiff and any others to file exceptions as to these 
amounts, and show, if they can, that a lesser sum will maintain the 
work during the progress of construction. They can also fib excep- 
tions in  like manner and show, if they can, that a less sum than $60,000 
r i l l  discharge the interest accruing during the two years. But these 
are not matters which entitle the plaintiff to an injunction to restrain 

the issue of the bonds. 
(186) The original act, chapter 442, Laws 1909, sec. 34, authorized 

the commissioners to issue bonds for the full amount of the assess- 
ment for construction, ('together with interest thereon, costs of collec- 
tion or other incidental expenses." This section has been repealed by 
section 34, chapter 67, Laws 1911, but i t  shows that the original act 
authorized the issuing of bonds for '(interest and other incidental ex- 
penses." Indeed, the power to issue bonds for interest arises by impli- 
cation, even if there is no express delegation of this power in the stat- 
ute. "The limitation of indebtedness doas not, however, relate to in- 
terest coupons attached to the bonds, and although they may swell the 
indebtedness beyond the limitation, the bonds are nevertheless valid." 
21 A. & E .  Enc. (2 Ed.), 43, and note 2. 

The limitation in Laws 1909, ch. 509, was to protect the State and 
the State Board of Education because of the power in  said act enabling 
the State to guarantee threebfourths of said bonds, to be repaid out of 
the sales of land. This limitation has been waived by the Southern 
Land Reclamation Company by proper resolutions of the stockholders 
and directors, which as successor to the State Board of Education i t  
had power to do. Chapter 67, Laws 1911, was intended to cure any 
defect in  the machinery of the tax levy to take care of the bonds and em- 
power the defendant to issue bonds for interest. Unless there is a pro- 
vision to take care of the interest for the two years and to provide for 
maintaining the work, as i t  progresses, up to its completion, the board 
will doubtless be unable to dispose of the $400,000 bond issue. It will 
require that entire amount, according to the decree itself, to provide for 
the construction of the work. Hence, the interest and the maintenance 
of the work during the progress of construction cannot be paid out 
of the $400,000. The decree adjudging $400,000 to be necessary for 

150 



N. C.] FALL TERM, 1911. 

the construction of the work and directing the issue of bonds for that 
amount, not being appealed from, the plaintiff cannot now be heard to 
contest it. 

As already said, if there is any question as to the full amount of 
$100,000 being necessary to pay off the interest and for maintenance, 
during construction, the plaintiffs can pay thcir assessment undcr 
protest and bring suit to recover any amount in excess, as pro- (18'7) 
vided by the statute. But they should not be allowed to stay a 
work of great public improvement, affecting many hundreds of other 
people, upon the allegations made in  this complaint. The power to 
issue the $100,000 additional bonds is clearly conferred upon the 
drainage commissioners by the statute, Laws 1911, ch. 67, sec. 15, and 
the execution of their powers will not be interfered with unless their 
action is influenced or procured by fraud. Xanderlin v .  Lulcin, 152 
N. C., 744. I f  there should be any misconduct on the part of the com- 
missioners, they can be held responsible in an action against them, but 
the work itself will not be stayed nor the issuance of the bonds for con- 
struction, interest, and maintenance which is necessary for that end. 

The Legislature was not restricted to the amount of bonds, or the 
assessment made, under the first act passed in 1909. Durrett v. Davi- 
son (Ky.), 8 I,. R. A. (N.  s.), 546, and cases cited in the notes thereto. 

Affirmed. 

HOKE, J., concurs in  the result. 

Cited: Caravan v. Comrs., 161 N. C., 101; I n  re Drainage Dis- 
trict, 162 N. c., 128; Sheltorb v.  White, 163 N. c., 93. 

W. E. LIVERMAN v. F. L. W. CAHOON. 

(Filed 11 October, 1911.) 

Notes--Joint Makers-Payment by One-Indorsement to Maker-Cancellation 
-Implied Promise to Pay-Limitations of Actions. 

The payment of a note by one of two of the makers, with indorsement 
thereof without recourse to himself, cancels the note, and entitles him to 
recover one-half the amount thereof upon an implied promise to pay by 
the other obligor; and when there is no promise made not to plead the 
statute of limitations, action should be brought within three years or 
recovery will be barred. 

WALKER, J., dissenting; BROWN, J., concurs in the dissenting opinion. 
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(188) APPEAL by plaintiff fro111 0. H. , ~ Z I P ~ ,  J., a t  Spring Term, 
1911, of TYRRELL. 

The facts are sufficiently stated in the opinion of the Court by Mv. 
ChGf J I I S ~ ~ C P  Clark. 

B. F. A y d r t t  and T.  If. Woodley f o ~  plaint/$. 
I .  iV. J f w k i n s  and M.  [I. T i l l ~ f i  f o r  d~ fcndan t .  

CLARK, C. J. OTI 21 JLIW, 1904, tha plaintiff and the defendant Ca- 
I Loon executed a joint uote under seal at sixty days to John W. Syke-; 
I for $600, with interest from date. This bond was secured by chattel 
I mortgage on certain logs. I t  fell due 21 August, 1904, and was paid 
I 
I by the plaintiff by check for $606.90, dated 27 September, 1904. Thih 

I action for contributior~ was bcgun 25 Ortober, 1910, and the defendant 
pleaded the statute of limitations. 

Thc plaintiff testified that when the build fell due the defendant said 
be was not prepared to pay it, and asked the plaintiff "to take up the 
note and hold thc same until he could pay his part of it, which would 
be in a short time; that this was all that was said to him by Cahooil 
about paying the note." That he paid the note and that i t  was the11 
indorsed by the obligee as follows: 

"Pay the within note to W. E. TAiverrrlan, without recourse on me. 
27 September, 1904. J. W. SKKES." 

Tho judge instructed the jury that if they believed all the evidence 
to answer the issue as to the statute of limitations "Yes." Plaintiff ex- 
cepted. Verdict and judgment accordingly. Plaintiff appealed. Thi.; 
presents the only point in the case. The chattel-mortgage security cuts 
110 figure, as the logs were the joint property of the obligors and have 
doubtless long since beell used. 

In Xherwood c. Collier*, 14 N.  C., 381, Rufin, C. J., said: A payment 
by any one of two or illore jointly, or jointly sad severally, bound for 
the same debt, is payment hy all. T t  is true that if paymcnt be not 
intended by the purcahaser, there is a differellee, but that can only be by 
a stranger, or by using the name of a stranger, to whom an assignment 

can be made when jointly liable. This is upon the score of the 
(189) intention, and because the plea of payment by a stranger is bad 

upon demurrer. I f  the assignment of a joint security be taken 
to the surety himself, there is  a n  extinguishment, notwithstanding the 
intention; because an  assignment to one of his own debt is  an  absurdity." 
This case has been often cited and appro~ed.  See h n o .  Ed. 
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Here the payment was made by one of the prii~cipals, and not even by 
a surety, and thcrc is no security to be assigiwd. The evidenre makes 
out simply a payment by one of the joint obligors and a request by thc 
other to hold np the note "uiltil he could pay his lm-t of it, which wodd 
Lc in  a short time." This rcquest implies no more than a promise by 
the defendant to pay his half wliich the law raised from the fact ot 
l~ayment without any express pronlisc. Theie was no promise not to 
plead the statute if delay was given, as is held necessary, f i l l  11. Hil 
Imd, 103 N. C., 34; nor, indeed, was thcre any pro~rlise to delay givc~l 
by plaintiff. 

The indorseiucwt of the i~otc to tllc l)laintiff, one of tllc obligors, by 
the creditor, in no wise altered tlw fact that it was a payinsilt alld 
that the note was canceled thcrsby. The 1)laintift' could not hold tht 
note and sue upoil his om711 obligation vh ic l~  he had already paid. IT<, 
was entitled to rscover of the dcfeirdant onc-half of the sum 11s had 
paid. Such action should have been brought within three years. Thc 
plaintiff not having doue so, is barred by the statute of limitations, 
wliich has bee11 pleaded by thc defeudaill. The instruction of hi; 
Honor was correct. 

No crror. 

WALKEK., J., diss(~11tiltg: The bond in this case was executed by 
Liv&man and Cahoon, as joint obligors, on 2 1  June, 1904, and they 
promised to pay the sun1 of $600 to Jotin W. Sykes 011 21 August, 1904. 
When Liverman gave his check to Sykcs the Iwttcr indorsed thc note 
to Liverinan without vccourse. 

The plaintiff, W. E. Livernlan, testified as follows: Wlrei~ tllc  tote 
fell due the said Cahoon came to me and said that the note was due, and 
wanted to know if I would not arrange to take it up and pay i t ;  
said he  was not prepared then to pay it, and asked me to take (1901 
it up and hold the same uiltil h s  could pay his part of it. which 
would be in a short time; this was all that was said to him by Cahoou 
about paying the mote; be, the plaintiff, told J .  W. Sykcs, after thv 
conversation with Cahootl, hc would pay it if he, the said Sykes, would 
indorse the notr to h i ~ l l ;  C a h o o ~ ~  knew h~ was going to pay the note 
and take it up ;  he got hiirl to take it 111) aud hold it until 11s conld pav 
Fis part. All of this was known to Sykcs. Witness paid thc note b~ 
check to Sykes, on 27 September, 1904, ill the sum of $606.90, which 
covered the face value of the note and intercst acvxned; the defellrlai~t 
Cahoori has not paid any part of the note. 

The court ii~structed the jury that, if they believed the evidellce, they 
should answer the issue as to the statute of limitations, "Yes," which 
was done, and plaintiff wl~pealed from the jndgnent upon the verdict. 
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SO that if, in  ally view of the evidence, the plaintiff was entitled to re- 
cover, notwithstanding the plea of the statute, there was error, and 
the judgment should be reversed. I do not deny that, under the old 
system of pleading, practice and procedure, this Court held that in 
order for a surety or person secondarily or equally and jointly liable 
with another to pay a debt to recover, at law, against the principal, 
cosurety or coobligor, for the latter's ratable part of any sum paid by 
him to the creditor in satisfaction of the debt. he must have had the 
noto or evidence of the debt assigned to a third party for his use and 
benefit ; and I am aware that it was said in Xherwood v. Collier, 14 N.  O., 
381, that this was put on the ground that a plea of payment by a stran- 
ger was bad on demurrer. This is a, fiction, pure and simple-a rwfine- 
ment of the ancient law-for the fact remained that the person second- 
arily or jointly liable paid the whole of the debt to the creditor, and 
the latter was, therefore, fully paid and satisfied, and assignment to n 
"dummy" or "man of straw" did not alter the fact. It is almost retro- 
gressive, and certainly not progressive, to apply such a rule a t  this late 
day, when even the doctrine as to the unity of husband and wife, which 

takes from her the right to contract, is about to disappear. I s  
(191) this not one of the fossilized doctrines of the common law which 

is not suited to this age and our present enlightened ideas? 
I regret to say that ours was amovg the very few courts in this 

country, or in England, that required such an assignment, under any 
circumstances, and those courts elsewhere that did require i t  gave quite 
x different reason from that stated by Judge Rufin for so doing. I t  was 
said by them to be necessary because, by paying the debt, the surety or 
joint obligor did not acquire the legal title to the note, and, therefore, 
could not sue upon i t  at law, and either of two courses was open to him: 
he might have the note assigned, that is, the legal title, by the payee 
to a stranger, and then sue a t  law upon the note, or he could proceed 
in equity, when, if necessary, that court would require the payee to 
properly assign the note so as to enable the surety or joint obligor to 
recover at  law. But most of the courts held that a coart of equity did 
not consider an assignment as necessary, and, therefore, would 
to administer justice according to the right of the matter, as in equity 
the plaintiff could sue upon an equitable title, or, a t  least, as e'quity 
considers that as done which should be done, i t  would treat the note as 
assigned without any formal transfer thereof. I t  was also held that 
if i t  had been necessary to sue in  equity upon the legal title and to h:wc 
a formal assignment for that purpose, or to make the payee a party, the 
court would compel the payee of the note to permit the use of his name 
in  the suit, or to execute an assignment, with proper indemnity to him 
against costs. 
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But whatever the procedure under the system prevailing prior to 
3868, i t  is very certain that in that year, by Constitution and statute, 
a fundamental change was effected in common-law methods, and all 
forms and useless fictions were abolished and a new and more enlight- 
ened procedure was installed in  its place. Many of the quaint, queer, 
and impractical notions of ancient times which were found to be un- 
suited to our civilization, and which often defeated the right and sus- 
tained the wrong, perishod with the demise of John Doe and Richard 
Roe, and the sometimes perplexing fiction of lease, entry, and 
ouster ceased to complicate the action of ejectment and confound (192)  
the pleader, so that a good title can now be vindicated by a sim- 
ple statement and proof of the facts. Those forms and fictions are ever, 
now of historical value as evidence of the growth and development of 
the law, and as such deserve thc greatest respect and reverence, but 

- they no longer have any place in  our present and more rational system 
of jurisprudence, which has simplified all methods of pleading, practice, 
and procedure. The spirit of reform, which was aroused in  the early 
part of the last century and which brought to the leadership of the 
movemcnt for a radical change in the technical and artificial system 
of the law and of special pleading some of the greatest statesmen, pub- 
licists, and lawyers of England and this country, has at  last wrought 
such a reversal of those methods of procedure as to do away with the 
necessity of having both a judge and chancellor to try and decide one 
caser separately and in sections, and a person aggrieved, or one seeking 
subrogation, may now assert his rights in  one action, without regard to 
forms or fictions, and may recover upon a simple statement of the facts 
and the merits of his claim (Calvert v. Peebles, 82 N. C., 334), if he 
is the real party in  interest-that is, the party having the beneficial 
right, Even a court of equity, as formerly constituted, would not send 
il plaintiff to a court of law to prosecute his case there, after giving him 
the legal title, but would procecd itself to award full relief. The rule is 
thus stated by the text-writers and is supported by the authorities: 
"Equity jurisdiction, having rightfully attached to a controversy, wil! 
be made effective for the purpose of complete relief, though i t  may 
involve the adjudication of purely legal questions." Fetter on Equity, 
p. 13 (5);  Simmons v. IZendrich, 43 N.  C., 84. Or, as put in  the 
graphic language of Lord Notlingham: "Where this Court can deter- 
mine the matter, i t  shall not be a handmaid to other courts, nor beget 
a suit to be ended elsewhere." The rule rests on the principle that 
equity prevents multiplicity of suits. Jesus College v. Bloom, 3 Atk., 
262, 263 ; Turner v. Pierce, 34 Wis., 6 5 8 ;  Eastman v.  Savings Bank,  58 
N. H., 421 ; McGear v. R. R., 133 N. Y., 16. I t  will give a money judg- 
ment, if necessary to full relief. "A court of equity adapts its relief 
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(193) to the exigencies of the case in h a i d  I t  may restrain or com- 
pel the defendant; it may appoint a receiver or order. an ac- 

counting; it may decree specific performance, or order the delivery to the 
~llaintiff of specific real or persoi~al property; or i t  may order a sum of 
money to be paid to the plaintiff, and give hiin a pcrsonal judgmcnt 
therefor." Murtha u.  Curley, 90 N. Y., 378; X p ~ i n k l e  11. Wellborn, 140 
N. C., a t  p. 177. I n  the case last cited, at  p. 178, i t  is said: "The ad- 
ministration of this relief is emii~eiitly proper under the reformed pro- 
cedure, where the rights of parties arc settled and determined, in one 
action, tho distinction between actions at  law and suits in equity having 
Leen abolished. 1 Porn. Eq. Jnr., see. 242." This just and beneficent 
rule, which formerly prevailed iu courts of equity, has now become the 
fundamental principle of our present system of pleading and procedure, 
so that one judge and one action are nocv sufficient for the adjudication 
of all rights, legal and equitable-cases being decided upon their merit.; 
and not brought to the ordeal and test of vain and useleqs technicalities. 
so ancient as to be hoary with the age of centuries; the resultant rule, 
and the material one, being that a party may now recover upon an 
equitable title, as our courts adn~inister both legal and equitable rights. 
Farmer o. Daniel, 82 N. C., 153; Condry v. Cheshire, 88 N. C., 375. 

Shall we halt in the march of this progressive reform iir pleading and 
procedure and allow a defendant to escape the payment of an honc?st 
and meritorious claim upon a flimsy technicality? But let us see what 
the law of this case was formerly and is now. I will not consider here 
the express agreement of Calioon to pay his share and to permit thz 
plaintiff, when he paid all, to succc~cd to thc rights, of every kind, ill 
the note possessed by thc creditor at the very time of the payment; 
but will show by principle and the overwhelniing weight of authority 
that, under the righteous doctrine of subrogation, Liverman is entitled 
to recover in this action, and Cahoon cannot take refuge. behind the 
statute of limitations and escape the payment of his just arrd cqltitable 
share of this dcbt. Sheldon in  his work on Subrogation, sec. 1, says 

that "It is a doctrinc primarily of equity jurisprudenc*~, althoixgh 
(194) its principles are now often applied in  courts of cornnlorl law, 

especially in those States in which equitable remedies are adminip- 
tered through thc forms of law. I t  is a substitution, ordinarily the 
substitution of another person in  the place of a crcditor., so that thr 
person ill whose favor it is exercised succeeds to the rights of the crcdi- 
tor in  relation to the debt. Morc broadly, i t  is the substitntion of on(. 
person in the place of another, whether as a creditor or as the possessor 
of any other rightful claim. The substitute is put in  all T P S J ~ P C ~ S  in the 
place of the party to whose rights he is subrogated. B t  has been adopted 
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from the civil law by courts of equity. I n  this country, under the 
initial guidancc of Chancellor Kent, its principles have been more 
widely developed and its doctrirm more generally applied than in Eng- 
land. I t  is treated as the creature of cquity, and is so administered as 
to secure real and essential justice without regard to form, independently 
of any contractual relations between the parties to be affected by it. Tt 
is broad enough to include every instance in which one party pays a debt 
for which another is primarily answerable, and which, in equity and 
good conscience, should have been discharged by the latter." 

What inom of authority do we need? Rispliam says that "the equity 
of subrogation springs naturally out of the two equities, just considered, 
of contribution and exoneration, and is, in fact, one of the means by 
which those equities are enforced. . . . This equity of subrogation 
is one eminently calculated to do exact justicc betweerr persons who are 
bound for the performance of the same duty or obligation, and is one, 
therefore, which is much encouraged and protected." Bispham Equity, 
secs. 335, 336. And again ill Sheldon on Subrogation, scc. 2, i t  is said 
to be defiried "as that process by which another person is put into thp 
place of a creditor, so that the rights and securities of the creditor pass 
to the person who, by being subrogated to him, enters into his right. It 
is a legal conception, by force of which an obligation extinguished by n 
payment made by a third person is treated as still subsisting for the 
benefit of this third person, who is thus substituted to the rights, 
~ e m e d i e s ,  and securities of another. The party who is subro- (195) 
gated is regarded as elntitled to the same rights, and indeed as 
constituting one and t he  same person with the creditor whom he suc- 
ceeds." This statement of the doctrine closely resembles our case and 
fully embraces i t  within its terms. '(Whenever, to protect his own 
rights, one not a volunteer pays or satisfies a debt for which another is 
primarily responsible, he is substituted in equity in  place of the c r d i -  
tor, and may enforcv against the person primarily liable all the securi 
ties, benefits, and advantages held by the creditor. Like contributiou, 
sl~brogation rests on principles of rquity and just ic~,  and may be de- 
creed, though no contract or privitly of any kind exists between tlw 
parties." Fetter on Equity, p. 254, see. 170. I t  applies as between co- 
obligors, says Sheldon, as well as between principal and surety and be- 
tween sureties and others secondarily liable, arid where a joint makcla 
or surety of a note has paid the debt which ought, in whole or in part, to 
ltave been paid by another, he is entitled not only to the rights, lout 
to all the ~ e t n ~ d i e s ,  of the creditor by way of snbrogation. Sheldon, 
sec. 3. "This right of subrogation among parties severally bound as 
principals has been denied; but the usual rule is that one of several 
joint debtors will, as agaiirst his codebtors, ordinarily be snbrogated to 
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the securities and means of payment of the common creditor whom I L ~  
has satisfied, so as to enable him to recover from his codebtors, by memlq 
thereof, thcir proportional share of the indebtedness which he has dis- 
charged; and this, as in  other cases of subrogation, arises rather fror,~ 
natural justice than from contract. Each joint debtor is regarded 1 s  

the principal debtor for that part of the debt which he ought to pay, and 
as a surety for his codebtors as to that part of the debt which oug11t 
to be discharged by them." Sheldon, see. 169, and many cases citc'ci 
in the notes. See especially Sterling v. Stewart, 74 Pa.  St., 445; Moor(, 
t i .  State, 49 Ind., 558; R. R. v. Walker, 45 N.  C., 575; Bwobin, v. I C I ~ ? ~  
19 Oregon, 71; Shropshire v. Creditors, 15 La. Ann., 705; Boyd v. Boyd. 

3 Grattan, 113 ; Martin v. 13aldwin, 7 Ala., 925; Goodall v. Went- 
(196) worth, 20 Me., 322; Summer v. Rhodes, 14 Conn., 135; Chipman 

v. Morrill, 20 Cal., 131; Young v. Vough, 27 N. J., Eq., 325. 
Those cases dccide that joint debtors or coprincipals, as between them- 

selves and their creditors, are each liable for the whole debt, but as be- 
tween themselves, each is liable only for his proportion thereof, and, as 
to the rest, each is surety for the others, or, to express it a little differ- 
ently and more exactly, where several parties execute a joint note for 
a debt owing by them, cach is, as to his own proportion, a principal, and 
as to the share of each of the other makers a cosurety-a concrete ex- 
ample, they say, being this : Where a note is signed by three persons, each 
is principal for one-third, and a cosurety for the other two-thirds; and 
all of the said cases agree that if any one of the coprincipals performs 
the whole duty and pays the entire amount, he is a t  once subrogated to 
all the rights and remedics of the principal, and is  clothed with the 
same, without impairment or prejudice, and in the sense that he takes 
the creditor's place as between himself and the principal who is in dc- 
fault;  so that he  can sue, just as the creditor could have done, if the 
debt had not been paid; and this is so whether tho obligation arose out 
of contract or by operation of law. Dobbins 11. Rawley, 76 Va., 537. 

The doctrine is so clearly and strongly stated by Chief Justice Brickell, 
in Owen v. McGehee, 61 Ala., 440, that a review of the authorities 
would not be near complete without the addition of his words: "It is a 
principle of equity, having its foundation in natural justice, that when 
one discharges more than his just portion of a common burden, another 
who received the benefit ought to refund to him a ratable proportion. 
The principle applies not only to the relatihn of principal and surety, 
but to that of original cocontractors, and whenever parties stand in  a 
relation in which equality of burthen is equity between them-when one 
ought not to bear the burthen in ease of the others, 'as all are equally 
bound and are equally released'; says Judge Story, 'it seems but just 
that in such a case all should contribute in proportion toward a 
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benefit obtained by all, upon the maxim pi sentit commodum (197)  
sentire Gehet et onus; and the doctrine has an equal foundation in 
morals, since no one ought to profit by another's loss when he himself 
has incurred a like responsibility. Any other rule would put it in the 
power of the creditor to select his own victim, and, upon motives of mere 
caprice or favoritism, to make a common burden a most gross and 
grievous personal oppression.' 1 Story's Eq., see. 493." 

Some of the above-cited cases also hold that a suit in equity to en- 
force contribution by way of wxbrogation is fa r  different from the action 
of assumpsit at law, founded upon the implied promise of the default- 
ing coprincipal to refund what has been paid to his use and for hi* 
ease and benefit, and that the two actions are governed by different prin- 
ciples, and that as the one who pays is completely substituted to all the 
rights and remedies of thc creditor, without any assignment, which if 
necessary at  all, is only required at  law, the statute does not bar unless 
the note itself, which has been paid, is barred, or in those States which 
have a statute similar to ours (Revisal, sec. 399) providing for a special 
limitation of ten years as to all actions for relief not otherwise provided 
for in the statute, that the equitable action is governed by the latter 
section and not by the three-years statute relaing to express or implied 
contracts. Chipman v. Webster and other cases supra. 

I n  Batchellor v. Lawrence, 99 E. C. L. (C. B., N. S.), 543, Justice 
Ryles, who wrote the English treatise on Bills, when commenting upon 
and construing the mercantile law amendment act (19 and 20 Vict., 
ch. 97, see. 5), which gave the creditor paying a debt the right at  law 
to an assignment of the note to himself or a trustee, and the right "to 
stand in the place of creditor and to use all his remedies and, if need 
be, his name, upon proper indemnity," in any action or proceedinp 
brought for the purpose of obtaining indemnification from any co- 
obligor or codebtor, for any advances made by him beyond his share of 
the liability, said: "It must be remembered that one who is liable 
joiutly with others stands in the position of surety for their proportion 
of the debt, and, if he pays the whole, is entitled to call upon them 
for contribixtion. I n  all rationail systems of law, where a surelty ( 198) 
pays the debt he is entitled to the benefit of all sccurities and 
remedies which the creditor held. Such is the law of France, where 
law and equity are blended. . . . I n  England, prior to the passing 
of this act, a surety or codebtor, who had been compelled to pay the 
debt for which he was liable, could not obtain the benefit of any securi- 
ties held by the creditor without having recourse to a court of equity, 
and not always then. The section in question, I think, meant to afford 
Lhe party at  least the same remedy a t  law as he would have had in 
equity. This il does in two modes: first, by enacting that he shall be 
entitled to have the securities assigned to him; secondly, by taking away 
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the technical difficulty that bcfore existed to his making the security 
available at  law,  viz., that the remedy was taken away by payment. As 
to the first, it is clear that the provision applies not only to persons 
who stand in the position of sureties, but also to joint debtors. . . . 
I think a 'codebtor' who pays the entire debt is a surety in the sense in  
which that word is used here." 

But the doctrine for which 1 contend as llaving existed in courts of 
equity before the change in our system, and even extended by many il- 
lustrious courts to cases at law; to avoid circuity of action, is most 
admirably stated by Judge  Johnson,  for the Court, in Lidderdale v. 
Robinson ,  12 Wheaton (25 U. S.), 694: "That a surety who discharges 
the debt of the principal shall, in general, succeed to the rights of the 
creditor, as well direct as incidental, is strongly exeinpljficd in  those cases 
in  which the surety is permitted to succeed to those rights, even against 
bail, who are themselves in many respects regarded as sureties. 2 Tern., 
603; 11 Vesey, 22. That such woiild be the effect of an actual assign- 
ment made by the creditor to the surety, or to some third person for his 
benefit, no one can doubt. But, in  the cases last cited, we find the court 
of equity lending its aid to compel the creditor to assign the cause of 
action, and thus to make an actual substitution of the sureties, so as to 
perfect their claim at law. This fully affirms the right to succeed to 

the legal standing of their principal; and after establishing that 
(199) principle, it is going but one step further to consider tha t  as done 

w h i c h  t h e  surehy has  a r igh t  t o  haae dome in h i s  favor, and t h u s  
t o  sustain  t h e  subst i tu t ion wi thou t  a n  actual assignment.  And accord- 
ingly we find the d i c t u m  expressed in Robinson w .  Wilson ,  2 Madd., 
434, in pretty general terms, 'that a surety who pays off a specialty debt 
shall be considered as a creditor by specialty of his principal.' I f  the 
parties in  this cause be considered as claiming under assignment from 
thc holder of the bill, and each as assignee of the claim against his coin- 
dorsee, according to the actual state of their respective interests, there 
can be no doubt of the priority here claimed. This subject has under- 
gone a very serious examination in the courts of the United States, and 
in  cases in which, as in this, satisfaction had been made by the surety 
without taking an actual assignment of the debt." I s  this not conclu- 
sive as authority? 

The same rille is declared and supported by irresistible logic and un- 
answerable argumellt in  Tyrre l l  v. W a r d ,  102 Ill., 29.  Just ice  Wal7cer, 
for the Court, said: "There is not the slightest question, under the 
evidence in  the case, that at  the timc Worthington recovered his judg- 
ment the property in controversy was incumbered by legal, valid, and 
just liens, to nearly, if not quit,e, the sum of $40,000, and i t  is fully as 
clear that they were discharged and satisfied by Smith with the money 
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of Sayard advanced for the purpose, and as a part of the loan of 
$50,500 which Hayes had effected for this very purpose. I t  is equally 
certain that it was the intention of Bayard, Smith, and Hayes to pay 
and discharge these licns, to render the trust deeds to Smith effective, 
and to nialce them a prior lien to all others in favor of Bayard. This 
was their clear and unmistakable purpose. All pretense that i t  was done 
for any other purpose is excluded by the testimony. Then, what effect 
did such a payment thus made have on the rights of the parties? Mani- 
festly it subrogated Bayard to all rights of the prior lien-holders, pre- 
cisely as they were held by them. When paid by Smith for Bayard, 
they were transferred to him, and equity must treat the transaction as 
an assig~linent to Rayard, as fully so as had a formal assignine~it 
bcen made and i~~dorsed on the ~ ) a l ~ e r w v i d c ~ i c + i ~ ~ g  these debts (200) 
and liens. This, e w r y  considrration of j i~stice and good c o w  
science d ~ m a n d s .  I t  would be highly inequitable and unjust to defeat 
the intention of the parties, and visit so heavy a loss on Bayard, when 
he advanced the nioney expressly to remove these prior liens and perfect 
his own. Justice and authority not only sanction, but demand, that 
Bayard should be suhrogated to all their rights." 

In Parsons n. Briddock,  2 Vernon, 608, cited with approval in 
Lidderdalr u .  Robinson,  supra, the chancellor thus stated the law: "The 
principal in a bond, being arrested, gave bail, and judgment is had 
against the bail. On a bill by the sureties, who had been sued on the 
original bond and paid the money, the court decreed the judgment 
against the bail to be assigned to them, in order to reimburse them what 
they had paid, with interest and costs." And in Cot t r~ l l ' s  case, 25 Pa. 
St., 294, i t  was held that "subrogation being founded in  principles of 
equity, may be enforced where there is no contract for a transfer of the 
security," and the Court, in its opinion, states this equitable principle 
with great force and conciseness : "Subrogation is founded on principles 
of equity and benevolence, and may be decreed where no contract or 
privity of any kind exists between the parties. Wherever one not a 
mere volunteer discharges the debt of anokher, he is entitled to all the 
remedies which the creditor possessed against the debtor. Actual pay- 
ment discharges a judgment or other encumbrance at  law, but, where 
justice requires it, we keep it afoot in equity for the safety of the paying 
surety. These principles, settled in numerous cases, which will be found 
collected in 2 Wharton's Digest, 612, are decisive against this appellant." 

This covers our case in every aspect of it and shows conclusively that 
a court of equity, in such matters, disregards forms and seeks to enforce 
the rights of the parties ac2cording to their substance and real merits, 
which is but a foreshadowing, many years ago, of the spirit and purpose 
of our present liberal system of pleading and procedure. Robinson  71. 
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Wilson, 2 Maddock's Ch., 569 (approved in Lidderdale's case), 
(201) was decided without regard to any statute, but upon a well- 

recognized doctrine of equity, that a surety who pays off a 
specialty debt of the principal shall be considered as a specialty creditor 
of the principal. I t  was also held in Wright v. Morley, 11 Vescy Ch. 
42, that the surety, or coprincipal who has the same rigbt, as we 
have seen, may proceed in equity against his codebtor, when he has 
paid the whole debt, for the payment of his share or part of the liability, 
without any assignment from the creditor or as if an assignment had 
been made, and he will have precisely all of the rights and remedies 
of the creditor that he would have had if the formal assignment had 
been made. I f  the specialty is not barred, he is not barred. 

I will now refer to two cases, which are rnuuh alike, one decided in 
an English court, Parsons v. Bidclick, which has already been cited, 
but which is more fully reported in  11 Qesey Ch., a t  p. 22, and the 
other decided by this Court (Carter v. Jones, 40 N.  C., 196), which 
is a very strong instance of the application of this equity. I t  is said 
that, "The principal had given bail in an action. Judgment was recov- 
ered against the bail. Afterwards the surety was called upon and paid, 
and i t  was held that he was entitled to an assignment of the judgment 
against the bail; so that, though the bail were themselves but sureties, as 
between them and the principal debtor, yet, coming in the room of the 
principal debtor as to the creditor, it was held that they likewise came 
into the room of the principal debtor as to the surety. Consequently, 
that decision established that the surety had precisely the same right 
that the creditor had, and was to sband in his place. The surety had no 
direct contract or engagement by which the bail were bound to him, but 
only w claim against them through the medium of the creditor, and was 
entitled only to all his rights. There are other cases establishing the 
same principle." 

I n  Carter v. Jones, supra, it was held that where a guarantor had 
paid the entire debt, he was fully subrogated in equity to the rights and 
remedies of the creditor to whom he had paid it, as against the debtcr 
and his sureties, and that a court of equity, if not a court of law, woulcl 

regard the transaction as a sale and assignment of the note to the 
(202) paying guarantor. This is a strong and irresistible statemcrlt 

of the law in favor of the paying debtor. H e  is considered as a 
purchaser of the note, and entitled to sue upon it, for equity, as i t  is said, 
disregards forms and seeks to do justice, according to the very right oi  
the matter. 

I t  is suggested in Sherwood 71. Collier, 14 N.  C., 381, the sheet anchor 
of the majority, because Judge n u f i n  said i t  involved an absurdity 
for the debtor to sue himself, that the debt was paid and he conld orJy 
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sue on the promise, implied from his payment, that he should be reim- 
bursed. But the plaintiff does not sue himself, at least under our present 
system. He simply sues his debtor, who has failed to comply with his 
promise to pay hie 'ratable part, the plaintiff having already paid his, . 
and having satisfied the debt, as between debtor and creditor, all left due 
being that which, in equity and good conscience, comes to him by the 
default of his coobligor. The obligation of the paying debtor has been 
satisfied and there is nothing due save what his defaulting fellow owes 
to him, and for this he must sue the latter, being under no obligation, a3 
between them, to pay #any part of i t ;  but his codebtor being under the 
duty, in law and equity, to pay to his faithful coprincipal that part of 
the debt he promised to pay. Equity then steps in and compels the de- 
faulter to do justise without regard to the mere form3 of la~w or the lcgal 
title. 

I t  is not to be denied that courts generally have held, at common law 
and under the statute, that a surety, or cotibligor-which is the same 
thing-who pays off a specialty debt is to be considered, in equity at 
least, and in all respects, as a specialty creditor of his principal. This 
was so held in Robinson v. Wilson, 2 Maddock Ch., 569. There is an im- 
plied contract between the principal and the surety, or between coprin- 
cipal~, that if one of them shall pay more than his share, the other shall 
be entitled to an assignment of the bond or other security, or shall have, 
in law and equity, precisely the same remedies as the creditor would have 
if the debt had been paid to him. Robinson v. Wilson, supra; Barrotus 
11. McWhann, 1 Dess Eq. (S. C.), 409. I n  the last cited case, which is 
very much in point, the Court held that, in order to preserve and 
protect the right, legal and equitable, of the paying coobligor, an (203) 
assignment would be decreed, or the court would proceed as if it 
had been made, and that the limitation of seven years as to the implied 
promise did not apply, but that in regard to equitable actions; and it 
was further held that in order to enforce this clear equity the court 
would order any payment or satisfaction of the debt entered upon the 
record to be canceled, 'and would decree that the obligor, who has paid 
his part and also the share of his coGbligor, should stand literally in the 
shoes of the creditor, as to his legal and equitable rights, and with the 
priority and full privilege of a specialty creditor in every regard, if the 
debt which he paid was evidenced by an instrument under seal. Drake 
v. Coltmne, 44 N. C., 300. This was more distinctly and sharply de- 
cided in Stokes v. Hodges, 29 S. C. (11 Rich. Eq.), 135, it having been 
ruled that the paying debtor would be considered as a specialty creditor, 
as to rights and remedies, in all respects; and is this not in accordance 
with a just and perfectly fair consideration of the rights of him who 
has borne, not only his own share, but the share of others equally liable? 
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TIou~ell v. Reams, 73 N. C., at niarg. p. 3(93, Jucige U y ~ ~ a r n  says: 
"'rhe cosurety who pays the bond debt for which the other is equally 
bound shall be dcenicd a bond creditor in the administration of the estate 
of the deceased cosurety. The same bond which makes them the bond 
debtors of the obligce, by force of the statute binds them niutually to 
contribution. In carrying out the beneficial purposes of the statute 
there can be no reason why they should not occupy the same relation to 
each other that they do to the principal, instead of hecoining by the 
same act of payment the bond creditors of the principal and only the 
simple contract creditors of each other." 

But however the law may have been before thc adoption of our Code 
system, it cannot be successfully contended that now there is any reason 
for adding to or npl~olding tlic old and teclir~ical rulc prevailing in court\ 
of common-law jurisdiction. We htave jurisdiction both in law and 

equity and can decree according to the equitable merits of the 
(204) case, without resorting to two courts. This doctrine is well 

settled in Dtmlop v. James, 174 N.  Y., 411, as follows: "I11 

niodern times courts of law have dealt with subrogation as they would 
with assigrrments, and, when the right of action to which the plaintiff 
asks to be subrogated is a legal right of action, a court of law may treat 
a plaintiff who is entitled in equity to subrogation as an assignee, and 
allow him to maintain an action of a legal nature upon the right to 
which he clairns to be subrogated." I n  Bledsoe v. Nixon,  68 N.  C., 521 
(cited in the opinion of the Court), Judge Rodman strongly intimates 
that the harsh rule by which a surety or coiibligor who pays off a bond 
rnust bring his action within three years on the implied promise, is con- 
fined solely to courts of law, and does not apply to the equitable remedy. 
This was so held because the right of the obligor, who pays the entire 
debt, to recover from his coiibligor, equally bound for the debt, depends 
at law, without an assignment, upon the implied promise, which being 
a matter arising out of contract, is barred in three years; but not so 
where the obligor elects to sue in equity, for i n  that case the ten-years 
statute applies, as the right is not based upon contract, but arises out of 
equitable principles, and i t  has been so expressly held in States having 
statutes like ours. Zuellig 11. Herncrli~,  60 Ohio St., 27 (71 Am. St. 
Rep., 707);  Neal v. Nash,  23 Ohio St., 483. And so i t  was held in 
McAden, v. Palmer, 140 N.  C., 258, that section 399 of the ltevisal, pro- 
viding that actions for equitable relief, or in cases where the cause of 
action is equitable in its nature, shall be brought within ten years after 
the cause of aotion accrues, applies to all actions of an equitable nature; 
and the rery next section of The Code (Revisal, see. 400) not only per- 
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mits but requires that all actions shall be brought by the real party in 
interest, therdby abolishing forever the rlecessiily for suing in  the name 
of a nominal plaintiff to his use. 

But the cxpress agreement of thc parties in this case is to be consid- 
ered. Can any one doubt that what they meant was that the plaintiff 
should pay the whole debt and rely, not upon the defendant's implied 
proniisc to rriiiibnrsc 1ii111, but upon the note itself and tlre latter's obli- 
gation therelii~d(~r to p ~ y ?  I 1 1  other \vords, that by the express 
contract the plaintiff should take the place of the creditor in the (205) 
note a s  to the defendant's share of the obligation, and be entitled 
to all of the creditor's rights and remedies. I n  a case exactly similar, 
it was held that the obligor, who paid all of the debt, was entitled in 
law and equit.y to the rights of the creditor in the note, to the extent of 
the defaulting obligor's part, and with reference to this the Court said: 
"Whatever may formerly have been held as to the effect of the trans- 
action as  aborc statcd, the recent decisions of this Court, paying more 
regard than formerly to the intention of the parties and to the equitiw 
of the case, have determined that the payrncnt, or, as i t  may rather be 
called, the advance to the creditor by one of two joint obligors of a sum 
(yiial to thc cntirc dcrn:md, undcr such an agreement as is above stated, 
does not extinguish the entire obligation, but may leave it in force as 
furnishing a remedy for doing justice to the obligor who has made the 
adrance. In other words, one coiibligor is allowed to purchase the rcm- 
edy of the obligee against the other obligor, and to enforce i t  at  law in 
the name of the obligee for procuring contribution or full payment, as 
he may he entitled, to the one or the othcr." Smith 11. Latimer, 54 Ky., 75. 

I s  not this case directly i n  point, and is i t  not in consonance with 
justice and right? I f  it has never received the sanction of the law in 
this State, and T think i t  has, is i t  not q~iite time that we were accepting 
it as the true and only just doctrine? 

I again quote from that case, at  p. 79, as it so clearly and strongly 
states the only true principle, and with direct application to the facts of 
this case: "As i t  is an obvious principle of equity long recognized and 
enforced as such, that the payment of an obligation by one who is a 
merp surety, whcther so originally or made so by subsequent facts, en- 
titles him to subrogation to the rights of the obligee for his own indem- 
nity, though there be no agreement to that effect, we do not see why an 
express agreement to the same effect, rnade at  thc time of payment, and 
therefore entering into and qualifying that fact, may not be regarded 
and enforccd by a1 court of law. The vase of assignmc~iits of rhoses 
in action, which though one considered by c30urts of law as wholly (206) 
inoperatire :tgainst the assignor, hare nnder the influence of 
cqnitablc pri~~ciples,  colric to bc respected and c~~forced by those court, 
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in actions in the name of the obligec; affords an example, and, b r  
analogy, a precedent for the advances towards equity made by this Court 
in giving effect to agreements between the holder of a note or bond and 
one of the obligors, with respect to the consequences of a payment made 
by him." 

We must consider that the obligor or surety, who pays the debt, has 
three remedies against his cotibligor : 

1. H e  may sue in assumpsil on the implied promise, or, in this case, 
on the express promise, when three years inaction will be a bar. 

2. H e  may sue on the specialty, when ten years is the limit. 
3. H e  may sue upon his equitable cause of action, his right being 

founded solely upon the equity, when ten years will bar under Revisal, 
see. 399. 

I t  is true, Judge R u f i n  says, in  Sherwood 11. Collier, the idea that a 
man can sue himself or receive assignment of his own debt involves an 
absurdity, but it does not apply to this case. H e  is not suing himself, 
as the cases I have citcd clearly show, but is proceeding by action on the 
specialty, or by the equitable action to recover from the defendant his 
fair  proportion of the joint liability-that which he promised to pay, 
and which he should be made to pay. It is something this plaintiff does 
not owe, but which is owing to him by the defendant. We should not be 
subtle or astute to apply the statute in his case and bar the action, for 
if there ever was a just claim, this is one, and we cannot deny the relief 
the plaintiff seeks, even if we should proceed under the hoary principles 
of the ancient law, which existed in the days of the "learned Mr. Tidd," 
when a litigant's success depended more upon the comparative wits of 
the opposing special pleaders than upon the real merits of the case. 

It cannot be doubted that the request of the defendant to the plaintiff, 
that the latter pay the money to the creditor and hold the note until he 
could pay his share, and the indorsement without  recourse, meant but 

one thing, that the plaintiff should be substituted not only to all 
(207) the rights in, but to ail1 the remedies upon the note which belonged 

to the creditor-that he should step into his shoes. I t  was not in- 
tended that the note should be satisfied as between the cotibligors, but .I kept alive for the plaintiff's benefit. Why indorse without  recourse, if 
the note was not to be kept afoot? 

We must not forget that Xherwood v. Collier was an action at  law- 
"debt upon a bondn-and Judge  R u f i n ,  a great chancellor, was not de- 
ciding what would have been the right of the plaintiff in equity. 

I t  may be said that Sykes was-not a party to the express agreement, 
but this makes no difference. Equity will compel him to assign or to 
become a party for the purpose of protecting the obligor, who has paid 
him, giving him, of course, adequate indemnity against costs. How is he  
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hurt  by this course? and, under the former practice it was quite a 
usual one. But Sykes did know of the arrangement and assented to it, 
as the testimony of Liverman shows. I t  must be taken as true, as the 
judge charged peremptorily, that the claim was barred. I n  Davison o. 
Gregory, 132 N.  C., 389, Justice Connor, speaking for the Court, 
observes the distinction we have made, and says that while, at law, the 
paying obligor must have the legal title to the specialty in order to sue, 
in equity this rule is very different, for there he is considered as having 
acceded by subrogation to all the rights of every kind that the creditor 
had before the payment and to all his securities, "without a formal 
assignment," citing and approving Carter a. Jones, supra; York  21. 

Landis, 65 N.  C., 535; Holden v. Strickland, 116 N. C., 185; to which 
may be added Wilson v .  Bank of Lexington, 72 N. C:, 621, and Neely v. 
Jones, 16 W. Va., 640, both citing and approving Carter v. Jones, supra. 
Commenting upon the last named in Neely v. Jones, supra, the Court 
says that the headnote is not justified by the decision actually rendered, 
and, moreover, is no.t supported by the authorities (and I fully concur in 
that criticism) ; but the Court further says that this Court was right in  
holding that the surety or coiibligor should, in equity, if not at law, be 
regarded as a purchaser of the note', or so much thereof as was not 
his just share of the liability, as against the other and default- (208) 
ing obligor. The case is a valuable one and decides, after un- 
answerable reasoning, all that is necessary to support my position. It 
holds that if there is an express or implied agreement for an assign- 
ment of the specialty to be gathered from the nature of the transaction, 
it would amount to an equitable assignment, though no formal assign- 
ment was ever executed. The creditor in the transaction simply retires 
and the paying obligor steps into his shoes, fully clothed and panoplied 
with all his rights, remedies, and powers of every kind and description. 
H e  becomes himself the creditor pro tanto of his defaulting ~~~~~~~~~~. 
This is the modern, if not the ancient doctrine, backed by an immense 
weight of authority. Cuyler v. Ensworth, 6 Paige, 32; Ohrern v. 
Wrightson, 51 Md., 34; Lumpkin, n. Mills, 4 Ga., 343; Totunsend v. 
Whitn,ey, 75 N. Y., 425; McDaniels v. Lee, 37 Mo., 204; N. B. I. v. 
Hathaway, 134 Mass., 69. 

I n  Mason v. Pierrom, 63 Wis., 239, i t  was said: "The courts of this 
country, however, have very generally adhered to the ancient rule, and 
hold that although the lien or obligation be extinguished at  law by the 
payment of the debt, yet, for the benefit of the surety, i t  continues in 
equity in full force. The cases which illustrate the above propositions 
are very numerous in  both countries. A great many of them will be 
found cited in Story's Equity Jurisprudence, in the notes to sections 492, 
493, 495, 496, 499, a, b, c ;  3 Pom. Eq. Jur., secs. 1418, 1419, and notes." 
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The same statement of the law will be found in Cuyler v. Ensworth, 
supra: "According to the modern doctrine on this subject, the surety, 
by the mere payment of the debt, and without any actual assignment 
from the creditor, is, in equity, subrogated to all the rights and remedies 
of the creditor for the recoyery of his debt against the principal debtor 
or his property, or against the cosureties or their property, to the extent 
of what they are equitably bound to contribute." So in  N .  B. I. v. 
Hathaway, supra, the Court held that the paying obligor "should be 
allowed to use the creditor's name, or the security the creditor has 

obtained, to enforce the right which he has against the cosurety by 
(209) reason of the payment which he has made on his account." And, 

finally, in MeDaniels a. Lee, supya .  the Court said: "It is a well- 
settled principle in courts of equity that when they once acquire jurisdic- 
tion over the subject-matter they will retain it until full justice has been 
done between the parties. When a party is forced to come to them for 
relief, they will not grant a part of his remedy, and drive him to a court 
of law for the balance; but they will retain jurisdiction of the cause 
until full and ample justice has been done." 

We could cite cases almost without number to the same effect, and, 
when the question is properly considered, there is no discordant note. 
The case of Neal v. Xash, 23 Ohio St., 483, expressly holds that where 
i t  is understood that the payment shall not operate as a satisfaction, but 
the note shall be kept alive for the benefit of the paying debtor, or, if 
necesssary, that an assignment shall be made of it, the debtor may sue 
directly upon the note or in equity, and under a Code like ours, though 
prescribing six instead of three years, on express or implied contracts, 
as the limitation, i t  was held that the six-years statute did not apply, 
but the ten years, the action being for equitable relief. 

There is no conflict whatever between the views herein expressed and 
the case of Tripp v. Harris, 154 N.  C., 296. The authorities cited in 
that case related to actions at  law, and in Tripp v. Harris i t  was simply 
held that the paying debtor was subrogated to all rights of the creditor 
in  the mortgage or collateral security, which was sufficient for the deci- 
sion in the case. I f  there are any expressions in the cases cited which 
seem to be the other way, they may be accounted for upon the ground 
that the distinction between the rights of the paying debtor in a court of 
law and in a court of equity has not been kept in mind, and, besides, they 
mere mere dicta. Every case in which it is said that the law requires 
a formal assignment' to be made was an action at law and not a suit in 
equity. 

The same reason for holding the note to be paid applies equally to the 
collateral security, for it was given to secure the note, or debt 

(210) represented by it, and not the new debt arising out of the implied 
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promise of the surety or coobligor to reimburse the ])arty who paid 
the money for hiin. Thc principal debt nnxst be kept 011 foot l r i  order 

,to save the security for the benefit of lrim who paid the mo~ley, 
and he must be subrogated to the same rights and the same debt the 
original creditor had. I t  is f a r  better and more logical to hold that an 
equitable right in thc note passes to the paying debtor, by virtue of the 
payment, which t h ~  law will make effectual by treating the assignment 
as having been madc, or compelling the creditor to assign to a person 
designated by the debtor, who paid the money for his use and benefit. 
Any other doctrine will work great injustice, which the law seeks to 
avoid. 

My corrchision is that the judgment should be set aside and a new 
trial awarded for the error of the judge in his charge as to the statute 
of limitations. 

JUSTICE BROWN concurs in dissenting opinion of WALKER, J. 

Cited: Peele v.  .Powell, post, 565. 

J. R. WILEY v. BROADDUS & IVES LUMBER COMPANY. 

(Filed 11 October, 1911.) 

I. Standing Timber-Timber Deed-linilateral Contracts-Time for  Cutting 
--Expiration-- Title to Uncut Timber. 

One who has purchased and had conveyed to himself growing timber, 
with the privilege of removing i t  within a given time, is under no obliga- 
tion to cut and remove the timber, to that extent the contract being uni- 
lateral; and upon his failure to do so within the stated period, his right 

- 
or estate therein is forfeited, and i t  inures, as  a rule, to the owner of the 
land. 

2. Standing Timber-'I1imber 1)eeds--Contracts-I~terpret~tion. 
In  construing a deed conveying the timber interests in lands, the intent 

of the parties as  embodied in the entire instrument controls, and each and 
every part must be given effect, if i t  can be done by any fair and reason- 
able interpretation. 

3. Stinding Timber--Timber Deeds-Vendor to Cut and Deliver-Bilateral 
Contracts-Breach--1)amages. 

When i t  appears from a deed conveying timbered interests in  land, under 
the rules of interpretation applicable, that  the vendor was to cut and 
deliver the timber a t  the log bed of the vendee, and the vendee was to 
pay therefor a certain price per thousand feet, and a b o  by express provi- 
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WILEY v. LUXBEE Co. 
~ 

sion that a certain sum first therein referred to as  the consideration was 
only a n  advancement on the contract price and to be accounted for a s  the  
lumber was delivered, the contract is bilateral, and the vendor is entitled 
to recover such damages as  he may have sustained by reason of the ven- 
dee's breach thereof. 

4. Sanle-Consideration-Questions for  Jury. 
I n  a n  action for the breach by defendant-of a conveyance of all timber 

standing upon certain described lands, wherein the  plaintiff was to cut 
and haul the timber to defendant's log bed, there was evidence for the  
plaintiff tending to show that he had sold the pine timber on the land for 
a less price than i t  was worth by itself because of gum timber thereon 
which was included in the sale; and that after receiving the pine, the 
defendant, in breach of his contract, refused to receive the gum timber, 
to plaintiff's damage, for that  the gum timber was worth less than the 
contract price, and, by reason of the removal of defendant's tramroad, 
built for the purposes of the conveyance, was of little value. The evidence 
of defendant tended to contradict that  of plaintiff, and to show the damages 
to be much less than the amount claimed: Held, the amount of damages 
plaintiff sustained was properly submitted to the jury, under a correct 
charge of the judge in this case. 

5. Standing Timber-Timber Deeds-"All Timber9'-Interpretation of Con- 
tracts. 

Defendant purchased "all timber" on plaintiff's land under a contract 
wherein plaintiff was to cut and deliver the timber a t  defendant's log bed: 
Held, under a correct interpretation of the contract in  this case, that the 
words "all timber" did not include such timber as  was of no value, 
but only such as  was fit to be used and sawed and put into boards for 
ordinary purposes for which timber of that character could be used by 
sawmill men. 

(211) APPEAL from Fe~guson ,  J., at February Term, 1911, of CRAVEN. 
Action to recover damages for breach of contract concerning 

the sale of timber and cutting and logging same. 
I t  appeared that on 12 May, 1906, plaintiff and another sold 

(212) to dcfendant "all the pinc and gum timber of every description 
above the size of 12 inches at  the base on a certain tract of land; 

the written contract of conveyance and sale providing that defendant 
should have full time, to have said timber cut and removed from said 
land, and extending in any event for such purpose to the full term of 
threc years. The instrument also conveyed to defendants, t,he grantees, 
the privilege to have a right of way over the grantors' lands and to 
erect thereon necessary tramroads, etc., for the purpose of carrying out 
the timber; and there was further provision that the grantors were to 
cut and deliver said timber at the log bed of defendants' tramroad and 
to be paid therefor at  the rate of $4 per thousand, etc. I t  was ad- 
mitted that the present plaintiff was the owner of one-half interest i n  the 
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land and timber and the contract concerning same and that defendants 
had acquired tho rights and interests of the other parties. 

There was allegation, with evidence on part of plaintiff, tending 
to show that plaintiff was ready, able, and willing to cut and deliver all 
the timber as provided for by the contract, and that defendant, after 
having received the pay for the greater part of the pine timber, wrong- 
fully and in  breach of the contract had rcfused to rcceive the gum timber 
and had torn out and relmoved the tramroad, etc., to plaintiff's darnage 

Recovery was resisted on part of defendant on the ground, chiefly. 
that the contract only conveyed the timber, giving the right to remove 
the same in three years, and that no breach thereof was committed in 
ieaving part of the timber on the land. 

(2) That in any event the damages would be only nominal, as the 
timber not taken would remain on the land and become property of 
plaintiff. 

On issues submitted, the jury rendered the following verdict: 
"1. Were plaintiffs at  all times able, ready, and willing during the 

tern1 of the contract to perform the contract, as alleged? Answer: Yes. 
"2. Did defendant fail and refuse to perform the contract on its 

part, as alleged? Answer : Yes. 
"3. I f  so, what damage is plaintiff entitled to recover there- (213)  

for?  Answcr: $300, being for the plaintiffs' half, without in- 
terest." 

Judgment on the verdict, and defendant excepted and appealed. 

Guion & Guion and W.  D. Mc1ve.r for plaintiff. 
Moore & Dunn  for defendants. 

HOKE, J., after stating the case: There is  no reversible error shown 
in the record. Defendant is right in  the position that when one has 
bought and paid for a lot of growing timber, and same has been con- 
veyed him with the, privilege of removal within a given time, the con- 
tract as to the removal is so far  unilateral that the purchaser is not ob 
ligated to cut and remove the timber. I f  he fails to do so within the 
time, his right or estate therein is forfeited and inures as a rule to the 
owner of the land. We have so held in two cass a t  the last tern?. Horn- 
ihal v. Howcott, 154 N.  C., 228; Bateman v.  Lumber Go., 154 N. C., 
248. 

But the contract in  question here is not of that character. Applying 
t o  i t  the accepted rule of construction, "That the, intent of the parties 
as embodied in the entire instrument is the end to be attained, and that 
each and every part must be given effect, if this can be done by any fair 
and reasonablc interpretation" (Davis v. Prazier, 150 N.  C., 451). a 
persual of this entire instrument will disclose thast while i t  begins by 
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reciting $450 as the consideration, the coutrolling stipulation of the con- 
tract provides that the parties plaintiff were to cut and deliver "said 
timber" at  the log bed, and the parties defendant were to pay for the 
same the sani of $4 per thousand "feet," and it is also expressly pro- 
vided that the $450 first referred to as the coilsideration was only an 
advancement on the contract price and to be accounted for as the timber 
was delivered, The contract in this instance was therefore bilateral i l l  

its obligations, and the vcrdict has established that there was 21 breach of 
same on part of defendant giving plaintiff a right to recover. 

On the issue as to damages there was testimony from plaintiff tending 
to show that he had bargained the pir~e timber a t  a less price than 

(214) it was worth by itself, because of the fact that he had sold the 
gum with it, and this last, which was what defendant had failed 

and refused to receive, was not by itself worth the contract price, and 
by reason of the removal of defendant's trarnroad was of very little 
value. There was tcstiniony or1 part of defendant on this issue in  con- 
tradiction of that of plaintiff, and also tending to show that plaintiff's 
damage was irot near so lnuch as he claimed; but the question was sub- 
mitted to the jury under a correct charge, arid we find no valid reason 
for disturbing their verdict. 

<, 

After laying down the general rule of damages and giving special 
illustration in aid of its application, the court further said: "That will 
explain what 1 mean wheil I say he is to have $4 per thonsand, less the 
value of the timbcr as i t  stood upon the ground, whatever yon may 
find that to be, and less whatever you find from the evideilce the expense 
would be to deliver-to c.ut and deliver it to the tramroad, the placc 
stipulated in the contract. h t  understand, that as the plaintiff is not 
the only orre irlterested in the qnantity of timbcr, he would be entitled to 
only half, because the o t h r ~  half is not his, : ~ r ~ d  he wonld not bc entitled 
to recover for that. 

"Somcthing has been said about the character of the timber. I charge 
you that such timber as was not of any use, or no value, would not be in 
the contcnlplatioir of the parties to the contract, and would not be  in- 
cluded in the description of 'all timbcr.' And yet it would not meari 
such tiinbrr only as was first quality timber; i t  would i~iean such timher 
as could be used :md sawed up and put into boards for ordinary pur- 
poses for which gun1 timbei. can bc usrd by sawmill men." 

We are of opinion, as stated, that the cause has been fairly and cor- 
rectly tried and that the jitdgrnmt i n  plaintiff's favor shodd bc affirined. 

No error. 

Citcd: Hcnd7,icks I ) .  Fwnifwc Po., post, 574; B y d  71. Be.cton, 161 
N. C., 572. 
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(21 5) 
JOHN A. ROBERTSON v. T. W. HALTON. 

(Filed 11 October, 1911.) 

I. Fraud-Palse Warra~~ty-1)eceit-Two Transactions-Damages - Special 
Loss. 

The plaintiff exchanged a bay mare with defendant for his mule and $20, 
the difference in  value between the two animals, and finding the mule 
did not come up to representations made by the defendant, the latter sub- 
stituted a mare for the mule. In  a n  action for deceit and false warranty, 
as  to both transactions: Held,  the measure of damages is  the difference 
between the value of the last mare, as  she was and as she was represented 
to be, or as, under the contract or representation, she should have been; 
and that to permit a recovery upon the false warranty and deceit as  to the 
mule was to mulct defendant twice in  damages unless the plaintiff had 
shown some special loss in addition to the ordinary damages which result 
in  such cases from the deceit or false warranty. 

2. Fraiid-Evidence-1)eceit in  One 'ri-ansactiol~-Jntent-Scienter. 
In  an action for deceit and false warranty in  the exchange of a mule 

for plaintiff's mare, and likewise in the substitution of a mare for the 
mule upon demand of plaintiff that  defendant make good his representa- 
tions, the deceit or false warranty in  the first transaction, if established, 
will be evidence of the defendant's intent, or scienter in  the last, a s  the 
two are so closely connected with each other as  to render the evidence 
admissible to show fraud in the second exchange. 

3. Fraud-False Warranty-Deceik-lssues-Pi~itiv Damages. 
When deceit and false warranty a re  alleged in the exchange of a mule 

for a mare and in the subsequent substitution by defendant of a mare for 
the mule, and there is no element of punitive damages involved, ordinarily 
two separate issues should be submitted to the jury, one each as  to war- 
ranty and deceit and another as to damages, the damages for the deceit 
and for the false warranty being the same. 

4. Fraud-Falst. Warranty-Vendor and Vendee-Recommendation of Wares 
--Evide~~ce-Qiiestions for .Jury. 

While a statement made by the seller in  recommending his goods may 
not ordinarily amount to a warranty, it  may be otherwise when the 
statement takes the form of a n  opinion or estimate of quality or value, 
and i t  is doubtful whether or not a warranty was intended, for then the 
jury should decide whether a warranty was, in  fact, intended. 

5. Same-Questions of Law. 
When the words or statements made by the seller as  to the value of 

the wares he is selling, etc., and which induced the purchaser to buy, 
clearly show a warranty, i t  becomes a question of law for the court to  so 
declare, without the aid of the jury. 

6. Fsand-Deceit, Elements of--Evidence. 
To constitute deceit there must be an untrue statement, which is know- 

ingly made, or the person making i t  must be consciously ignorant whether 
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it be true or not, with the intent that the other party shall act upon it, 
or it should be made under circumstances apparently fitted to induce him 
to do so, in reliance upon it, in the manner contemplated or manifestly 
probable, so that he thereby suffers damage; and in order to maintain 
the action it is sufficient to show that the defendant practiced a deception 
with the design of depriving the plaintiff of some right, profit, or ad- 
vantage, and to acquire it for himself or avail himself of it in some way. 
Whi tmire  v. Heath, 155 N.  C., 304, cited and approved. 

(216) APPEAL by defendant from Ferguson, J., a t  February Term, 
1911, of CRAVEN. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Justice Wallcer. 

Simrnom & W a d  for plaintiff. 
Moore & Dunn for defendant. 

WALKER, J. This action was brought to recover damages in the sun1 
of $125 for deceit and false warranty in a horse trade, and was tried 
upon issues, which, with the answers thereto, are as follows : 

1. Did the defendant procure the exchange of his mule for plaintiff's 
mare by fraud and misreyresentatior~, as alleged in  the cornplaint? An- 
swer: Yes. 

2. I f  so, what damages is plaintiff entitled to recover by reason 
thereof ? Answer : $50. 

3. Did defendant procure the exchange of his mare for the mule 
swapped him by plaintiff by fraud and inisrepresentation, as alleged in 
the complaint ? Answer : Yes. 

4. I f  so, what damages is plaintiff entitled to rccover by reason 
thereof 2 Answer : $75. 

(217) Plaintiff alleged that he was fraudulently induced by the de- 
fendant to exchange a bay mare he owned and valued at $200 

for a mule owned by the defendant, and $20 as the difference in the 
value between the two animals, with the understanding that the nlule 
could be returned and another mule substituted, if desired by plaintiff. 
That i n  order to induce the plaintiff to trade, the defendant warranted 
the mule in several respects and made certain false and deceitful repre- 
sentations to him as to the fine qualities of the mule. When the plain- 
tiff discovered that he had been deceived, he told the defendant that he 
was not satisfied with the trade and that he must make his rcpresenta- 
%ions good, whereupon the defendant said that he had a good mare he 
would substitute for the mule, and at  the same time made certain war- 
ranties and deceitful representations as to her fine qualities. Judgment 
was entered upon the verdict, and the defendant appealed. 
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I t  will be observed at  a glance, by any one reading the evidence sent 
up, that this case has been tried upon a wrong theory. Why should the 
defendant be twice mulcted in damage? The trade was, at  first, that they 
should exchange the plaintiff's mairc for the mule and $20. I f  there 
had been no further exchange or negotiation, and there was a bretach 
of warranty, as to the mule, or a deceit practiced upon the plaintiff, he 
would be entitled to recover this difference between the value of the mule 
as he was and as he was represented to be, or as, under the contract 01. 

the representation, he should have been. When they again traded, tilc 
defendant's mare took the place of the mule, and why is not the measure 
of damages the difference between the value of the defendant's mare, 
which he substituted for the mule, as i t  was and as i t  should have been! 
The defendant's mare took the place of the mule, and, in  this way, any 
damages for deceit in  the exchange of the mule and $20 "to boot" for the 
plaintiff's mare were satisfied. I f  the mare, which was substituted for 
the mule in the trade, had answered the terms of the warranty or repre- 
sentation, the plaintiff surely could not rccover damages for the first de- 
ceit, unless he had suffered some special loss in addition to the ordinary 
damages which result in such c*asns from the deceit or false war- 
ranty, as in Dushane v. Benedrt ,  120 U. S., 630, where the war- (218) 
ranty or representation was that certain rags, which the plain- 
tiff sold to the defendant, were clean and in sanitary collditior~, and 
they turned out to be infectcd with germs of smallpox, and consequentl?; 
the disease broke out in  the defendant's mill and spread among his em- 
ployees, causing him great loss and damage, and the Court held that 
the defendant was entitled to recover damages for the wrong, commen- 
surate with loss, cither upon the warranty or the count for deceit; and 
in this connection, Justice Gray, who wrote the opinion, said: "The 
damages recoverable for a broach of warranty, or for a false rcpreserita- 
tion, include all damages which, in the contemplation of the parties or 
according to the natural or usual course of things, may result from the 
wrongful act. For  instance, if a man sells hay or grain for the pur- 
pose of being fed to cattle, or such as is ordinarily used to feed cattle, 
and i t  contains a substance which poisons the buyer's cattle, the seller 
is responsible for the injury. F r ~ a c l i  v. Vining,  302 Mass., 132; Wilson 
v. Dunville, 4 L. R. Ir., 249, and 6 L. R. Ir., 210. So, if one sells an ani- 
mal, warranting or representing it to bo sound, which is in fact infected 
with disease, he is responsible for the damages resulting from a corn- 
munication of the disease to the buyer's other animals; cither in an 
action for tort for the false representation (Mul le f t  v. Mason, L. R. 1 (7. 
P., 559; J e f r e y  v. Bigclow, 13 Wend., 518; Faris v. Lewis, 2 I3. Mon., 
375; Sherrod 1). Langdon,, 21 Iowa, 518; Marsh o. Wcbber, 16 Minn., 
418) ; or in an action on the warranty, either in tort (Pnckard v. Xlacli, 

175 



I N  THE SUPREME COVRT. [I56 

32 Vt., 9 ;  Smith v. Green, 1 C. P. D., 92), or even in contract (Black v. 
Elliott, 1 Fost. and Fin., 595; See, also, Randall v. Sezoson, 2 Q. B. D., 
102) ." 

There is no evidence, now, in this case of any damage of that kind, 
and the ordinary rule prevails, which niay be thus expressed: The 
difference in actual value between the article as warranted and thq: 
article as delivered is all that can be properly recovered as damages, un- 
less in exceptional cases of special damages. Whatever that difference, 

in the actuai circumstances of the case, is shown to be, is the rule 
(219) and measure of damages, where articles delivered are not 

what the contract calls for. Narsh v. McPherson, 105 U. S., 709. 
While the court seems to have given the correct instruction in regard 

to the measure of damages-that is, the difference between the value of 
the mare as represented by the defendant and its real value-the jury 
vare permitted, under the direction of the court, to assess damage3 as to 
both transactions, the first swap and the second or substituted one. This 
was error. The charge of the court is also very meager, and as to the de- 
ceit, i t  omitted an essential element, the scienter. There was abundant 
proof of a scienter, but it was not correctly applied, if considered a t  
all in the charge, and for that reason we have called attention to t h ~  
law, as stated in former decisions of this Court, and it will be well in 
such cases to be guided by them. 

The deceit in the first transaction, if established, will be evidence of 
the intent or scienter in the last, as the two are so closely connected with 
cach other, and such evidence is admissible to show fraud in the second 
exchange, under the rule in Brink v. Black, 77 N.  C., 59, and subse- 
quent cases approving i t ;  Gilmer v. Hanks, 84 N.  C., 317; Coble v. 
Huflnes,, 133 N. C., 422. A case directly in point is S. v. Weaver, 104 
N .  C., 758. But the first transaction is not a separate cause of action, 
and is only relevant to the controversy as tending to show the deceitful 
purpose in the last exchange. 

We decide, therefore, that there should have been two separate issues, 
one as to the warranty and the other as to damages, unless the case is 
so presented at  the next trial that the rule of damages for the deceit 
and the one for the warranty will not be the sanie, in which case there 
may be an issue, as to the; damages, for each cause of action; but we 
hardly see how this can be, upon the evidence as i t  now appears. When 
there are no punitive damages, one issue as to damages, in cases like this, 
i q  generally sufficient, unless there is inore than one cause of action so 
ielating to different transactions as to elltitle the plaintiff or other party 

to an assessment of damages upon each of them. 
(220) I n  regard to the nature of the warranty or deceit, much must 
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depend upon the facts and circulr~stailces of each case as it is prelsented. 
We have stated some general rules, though, which mill serve as guides 
to us in such matters. 

1. When the statements made by sellers amount to nothing more upon 
their face than a mere comn~cndation of the goods which is usual in 
sales-a puffing of wares, as i t  is sometimes called-there is no war- 
ranty or deceit. Cash Register Co. v. Townsend, 137 N. C., 652 (70 
L. R. A., 349). 

2. Where the statenlent takes the form of an opinion or estimate of 
salue or quality, and it is doubtful whether or not a warranty was 
intended, the question should bo submitted to the jury to say whether 
one was in  fact intended. Unitype Co. v. Ashcmft ,  155 N. C., 63, cit- 
ing authorities. I n  McKinnon v.  McIritosh, 98 N .  C., 89, it was said 
upon a kindred question, relating to a sale of fertilizers: "The de- 
fendant had a right to have the question whether the force and effect 
of the affirmation of the plaintiff i n  regard to the quality of the ferti- 
lizer did not constitute a warranty of the quality. I f  thc vendor repre- 
sents an article as possessing a value which upon proof i t  does not 
possess, ho is liable as on a warranty, express or implied, although he 
may not have known such an affirmation to be false, if such representa- 
tion was intended, not as a mere expression of opinion, but the positive 
assertion of a fact upon which the purchaser acts; and this is a question 
for the jury. Thompson v. l'ate, 5 N. C., 97; Inge v. Bond, 10 N. C., 
101 ; Foggart v. Blackweller, 26 N .  C., 230; Bell v. Jeffreys, 35 N. C., 
356 ; Henson v. King,  48 N.  C., 419 ; Lewis v. Rozcntree, 78 N.  C., 323 ; 
B a u m  v. Stevens, 24 N .  C., 411." 

3. Where, though, the words or language clearly show a warranty, i t  
becomes a question of law for the court, without the aid of the jury, to 
so declare, ais in [Jnitype Co. v.  Ashcmft ,  supra; Machine Go. v. Feezer, 
152 N. C., 516; Audit  Co. v. Taylor, 152 N. C., 272. 

4. I n  order to constitute a deceit, several facts must concur and be 
established by the proof. There must be a statement made by the de- 
fendant, ( a )  which is untrue; ' ( b )  the person making the state- 
ment, or the person responsible for it, either must know i t  to be (221) 
untrue or be culpably ignorant (that is, recklessly and consciously 
ignorant) whether i t  be true or not; ( c )  it must be made with the 
intent that the plaintiff shall act upon it, or in  a nianncr apparently 
fitted to induce hini to act upon i t ;  (d) the plaintiff must act in reliance 
on the statement in the manner contemplated or manifestly probable, 
and thereby suffer damage. 71 S. E. Rep., No. 2, p, 62, second column; 
Pollock on Torts (7 Ed.), 276; Whitehurst v. Ins.  Co., 149 N. C., 273; 
1Jnitype Co. v. AsJ~craJ't, supra. The gist of the action for deceit is 
fraudulently producing a false impression upon the mind of the other 
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party by words or acts, or concealment or suppression of material facts 
not equally within the knowledge or reach of the plaintiff. Stewart v. 
Ranch CO., 128 U. S., 383. I n  order to maintain the action, i t  is suffi- 
cient to show that the defendant practiced a deception with the design 
of depriving tbe plaiiltiff of some right, profit, or advantage, and to 
acquire i t  for himself or avail himself of i t  in some way. Bank v. Pet- 
rie, 189 U. s., 423-425. I n  Whitmire v. EIeath, 155 N.  C., 304, the 
three requisites of an actionable deceit were thus stated: "1. The rep- 
resentation must be false. 2. The party making it must know that i t  
is false, commonly called the 'scienter.' .3. I t  must have misled the 
other party and induced him to contract upon the faith of the represen- 
tation as true," citing nunierous cases, and especially Lunn v. Shermer, 
93 N. C., 164; Black v. Black, 110 N. C., 398; Ashe v. Gray, 88 N. C., 
190 (same case on rehearing, 90 N. C., 137)) all actions against horse 
dealers. 

5. A warranty is contractual, but may be joined with a cause of ac- 
tion for deceit, which is a tort. The old and new mode of pleading is 
clearly stated in Ashe v. Gra.y, supra, and quoting from the opinion of 
the Court (by Chief Justice Pearson) in Bullinger v. Marshall, 70 N .  
C., 520, Chief Justice Smith says: "If there be a warranty of sound- 
ness in the sale of a horse, the sendee may sue upon the contract of war- 
ranty, and the justice of the peace has jurisdiction, or may declare in 
tort for a false warranty and add a count in deceit, in which case a 

justice of the peace has not jurisdiction, the plaintiff being per- 
(222) mitted to declare collaterally in tort for a false warranty in 

order to enable him to give in a count for the deceit, which, of 
course, was in tort." Ash? v. Gray, 88 N. C., 192. See, also, 8.  c . .  
on rehearing, 90 N. C., 137. 

For  the error noted by us a new trial upon all the issues will be had 
in the lower court. 

New trial. 

Cited: Hodges v. Smith, 158 N.  C., 263; Pields v. Brown, 160 N.  C., 
299 ; Winn TI. Finch, 171 N .  C., 276. 
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HARVEY C. HINES v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 11 October, 1911.) 

1. Railroads-Crossings-"Look and Listen9'-Injury After Crossing-Negli- 
gencc-Contributory Negligence-Nonsuit. 

When the negligence complained of in  an action against a railroad 
company for injuring plaintiff's horse and wagon after he had crossed the 
railroad track a t  a public crossing was that by keeping a proper lookout 
and in the evercise of reasonable care the defendant's engineer could 
have avoided the injury, the fact that the plaintiff failed to "look and 
listen" for the approaching train before attempting to cross has no bearing 
upon the questions of either negligence or contributory negligence. 

2. Railroads-Negligendvidence-Contribitory Negligence-Nonsnit. 
Under conflicting evidence, when there is a motion by defendant to non- 

suit, the evidence will be considered in the view most favorable to plaintiff; 
and when it  appears from the evidence of the latter that the injury com- 
plained of was caused by the backing of his horse, which had become 
frightened a t  the approaching train, and a consequent injury to the horse 
and the wagon hitched to him, by a collision with the defendant's slowly 
moving train, and that  by keeping a proper lookout and in the exercise of 
ordinary care the defendant's engineer could have avoided the injury, 
the question raised is one for the jury, unless it  appears that, as  a matter 
of law, the plaintiff by his own negligence contributed to the injury com- 
plained of. 

3. Railroads-Evidence - Contributory Negligence - Continuing Act - Non- 
snit. 

When there is evidence that the engineer on defendant's train was negli- 
gent in not keeping a proper lookout or in the exercise of ordinary care, 
in  col~sequence of which .the plaintiff's horse backed the wagon to which 
i t  was hitched upon defendant's slowly moving train, to plaintiff's dam- 
age, i t  would bar the plaintiff's right to recover if shown that, after the 
horse began to back, the driver was negligent, and this negligence con- 
tinued to the time of the injury, under the surrounding circumstances 
and conditions. 

APPEAL by plaintiff from P ~ e h l c s ,  J., at March Term, 1911, (223) 
of LENOIR: 

This action is to recover damages for injury to the horse and wagon 
of the plaintiff. 

The plaintiff alleges that the injury occurred on 1 6  December, 1909, 
and was caused by the negligence of the defendant, which is denied. 

The wagon was loaded with apples, and the injury occurred about Y 
o'clock A. M., at  the first crossing after leaviilg the depot at Kinston. 

Thcre is evidence that the driver did not look and listen before enter- 
ing upoii the track, and that he saw the t r a i n  of the defendant as he 
leached the track. 
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I t  is admitted that the horse and wagon crossed the track of the de- 
fendant in safety, and. had reached a point twei~ty-five or twenty-eight 
yards beyond the track, at  the time the train of defendant, about sev- 
enty-five yards distant, was approaching the crossing. The horse then 
began backing, and, according to the evideiice of the plaintiff, did not 
stop until the wagon collided with the engine. 

There is some evidei~ce of obstructions to the view near the track, 
but there is also cvidence that the horse was in full view of the engine, 
and the engineer admitted that he saw the horse backing when he was 
within forty or fifty feet of the c.rossing. There is also evidence that the 
train was running about four or five miles an hour, and could have been 
stopped in eight feet, and that the engineer called to the driver of tht. 
wagon and told him to stop backing his horse into the train. 

The driver gives the following account of the occurrence: 
Q. What took place when you came to the track? A. I done crossed 

the track; the train bell was ringing and my horse looked up, like he saw 
it, and stopped, and he cornmeneed to back back; when he com- 

(224) menced to back back 1 commenced tapping him to keep him from 
backing. I saw he was going to stop, and I jumped off and ran 

to his head, so as to pull him around the corner. H e  kept backing. I 
ran to the end of the dray. When I got to the back the train was very . 
near. I slid out from behind the cart and the train struck the back end 
~f the dray and knocked the horse down. The front part of the bumper 
struck the cart; the back end of the dray was struck by the COW- 

catcher. 
( I t  is admitted that the street crossing Gordon is Independence 

Street.) 
Q. When you crossed the track going this way, did you see the t ra in? 

A. Yes, sir; i t  was further down, about seventy-five steps-yards-some- 
thing like that-from the, street 1 was crossing. 

Q. When your horse stopped and was looking a t  the train, can you 
estimate how fast the train was going? A. About four or five miles an 
hour. 

Q. When the train was corning towards you, did you see anybody 
looking out of the windows of the t ra in? A. There was a whole lot 
lookiug out. The engiueer called to me and said stop backing my horse 
in the train. 

Q. Where was he-how far  was the engineer when he was talking to 
ycu about not backing your horse? A. About fifteen or twenty steps 
from me. 

Q. How long have you bcon driving a horse? A. I have been tend- 
ing to him for about a year. I have been accustomed to horses for 
about fifteen or twenty years. 

180 



N. C.] FALL TEEM, 1911. 

Q. What damage was done to the wagon after the mix-up? A. The 
right wheel was torn to pieces, the right wheel and shafts. 

Q. What injury did the horse receive? A. The right foot-I think 
i t  was the right one-broke in  two. They had to kill him. H e  was 
smashed up. 

Q. What else was done besides brcaking his leg? A. Just smashed 
him right down. 

The defendant offered evidence to the contrary, and the en- '(225) 
gineer testified as follows : 

Q. Were you the engineer on the train at  that time? A. Yes, sir. 
Q. How long have you been in  the service of the company? A. On 

this road eleven years. 
Q. State what you saw? A. I noticed when I approached this cross- 

ing-I was about as fa r  from here to the door, the length of this build- 
ing-this driver was sitting up in  front of his cart when I noticed him; 
by my noticing him, the horse was backing; the driver jumped off; the 
horse was backing; that put him in this direction (indicating) ; the lines 
were over the hames; the horse kept rearing; I began to slow up;  the 
horse backed up more, less than the width of this stand, and stopped. 
I ran the engine, and when I was going by, the horse reared up ;  that 
brought him by the englne, and the crank-pin on the driver struck the 
cart and threw the horse under the tender and broke his leg and bruised 
him up. 

Q. You say you were the length of this building when you first saw 
him? A. I might have been more. 

Q. How close were you when you first saw him? A. I f  he had kept 
on he would have gone by; the horse stopped about ten feet of the en- 
gine. I released her and lct her go by. 

Q. How fa r  did you run after you struck the cart? A. I judge 
about eight feet; i t  didn't make a revohltion; the crank-pin came just 
near enough to slew the horse around; i t  struck the right wheel of the 
cart. The driver was on the opposite side of me. 

&. William Hadley said YOU hollered to him? A. No, sir;  I never 
said a word to him until I stopped. The horse was down. I said, 
"Why did you want to back the horse in  the train?" 

Q. When the horse began to back the last time, could you have stopped 
.the train to prevent him from backing the cart into the t ra in? A. No, 
s i r ;  i t  .was so quick. H e  stood so a little time: I @ess I moved the 
length of this room before ho moved the second time-enough for 
me to go by him. Instead of t,he horse going forward, the driver (226) 
had the reins on him; he backed back. 

&. What part  of the engine struck the horse? A. The front driver 
struck the cart;  that is, middle of the engine. 
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Upon the conclusio~i of the evidence, his Honor granted the motion 
of the defeudant for judgment of nonsuit, and the plaintiff excepted 
and appealed. 

L o f t i n  & Dawson for plaint i f  
IZouse & Land for defendant. 

ALLEN, J. The right of the plaintiff to maintain this action must 
be determined by the conduct of the parties after the time the horse 
began to back, and if the evidence presents a phase from which the 
jury could find that the engineer, by keeping a lookout, could by the 
exercise of ordinary care have seen that a collision was immiment, iu 
time to stop his train and avoid it, then it was his duty to do so; and 
if the jury should so find, the plaintid could recover, notwithstanding 
the failure of the driver to look and listen a t  the crossing. 

This is clearly stated by Justice H o k e  in Snipes v. I l f fg .  Co., 152 
N. C.. 46. 

After discussing the duty of the engineer to keep a lookout, and to 
stop and avoid injury when he can do so by the exercise of ordinary 
care, he says : "Ordinarily, cases calling for application of the doctrine 
indicated arise whcn the injured person was down on the track, appar- 
ently unconscious or helpless, but such extreme conditions are not at  all 
essential, and the ruling should prevail whenever an engineer operating 
n railroad train does or, in  proper performance of his duty, should ob- 
serve that a collision is not improbable, and that a person is in such a 
position of peril that ordinary effort on his part will not likely avail 
to save him from injury; and the authorities are also to the effect that 
an enginecr in such circumstances should resolve doubts in  favor of the 
safer course." 

The quotation speaks in terms of persons, but the principle also ap- 
plies to injury to property. 

Under this rule, what is the evidence, and what facts could 
(227) the jury find from it, giving i t  a construction most favorable to 

the plaintiff, which we must do on a motion for nonsuit? 
The, evidence of the plaintiff, if believed, shows that the horse was 

twenty-five or twenty-eight steps beyond the crossing when he began to 
back; that he was backing towards the track; that he continued to back 
without stopping until there was a collision between the wagon and the. 
train; that the driver was trying to stop the horse and could not, do so; 
that the horse and wagon and driver were in  full view of the engineer; 
that the engineer called to the driver and told him to stop backing into 
the train, when about fifteen or twent~  yards from him; that at  the 
time the horse began to back the engine was seventy-five yards from the 
crossing, and that i t  could have been stopped in eight feet. 
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I f  so, there was evidence that the engineer could, by the exercise of 
ordinary care, have seen that a collisioc was imminent, in time to stop 
the engine and avoid the injury. 

There was evidence on the part of the defendant, which, if accepted 
by the jury, would exonerate it. 

The engineer testified that he saw the horse backing, and reduced the 
spced of his  engine; that when near the horse and-wagon, the horse 
stopped and appeared to be under control; that he then increased his 
speed, and as he was passing the crossing the horse suddenly reared 
and backed into the train. 

If  the jury should find this evidence to be true, the defendant would 
not be liable. 

Icearnn v. R. R., 139 N. C., 471, is not in  conflict with these views. I n  
that case the train had passed the crossing, when the horse began to , 

back, and there was no evidence, in the opinion of the Court, of anything 
the engineer could have done to avoid the injury. 

There is some evidence of negligence on the part of the driver, in 
charge of the horse and wagon, a t  the time of the injury, but i t  is not 
of such character that we can declare, as matter of law, that i t  amounts 
to contributory negligence. 

I t  was his duty to look and listen as he approached the crossing, and 
ordinarily a1 failure to do so will bar a recovery for an injury on 
the crossing; but in this case the crossing was passed in safety, (228) 
and them is no causal connection between this failure of duty and 
the injury. I f  after the horse began to back, the driver was negligent 
and this negligence continued to the time of the injury and contributed 
to it, the plaintiff could not recover, but in passing upon this question 
the jury would have the right to consider his surroundings, and the law 
would require no more of him than to act as a man of ordinary prudence 
would have done under similar circumstances. 

The question is not what a prudent man would do now in  the light of 
subsequent events, but what would a man of ordinary prudence have 
done in the situation in  which the driver was placed. 

I n  our opinion, there was some evidence for the consideration of the 
jury, and a new trial is ordered. 

New trial. 

Cited: IZanford v. R. R., 167 N. C., 279; Hall v. Electric R. R., ib., 
886; Smith v.  R. R., 170 N. C., 185. 
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PARK v. EXUM. 

HOWARD C. PARK v. W. P. EXUM ET AL. 

(Filed 11 October, 1911.) 

1. Negotiable Instruments--Holder in Due Course. 
I n  order to establish the position of a holder in  due course of a negoti- 

able instrument so as  to shut off counterclaims and defense otherwise 
available, i t  must be shown that  the instrument is complete and regular on 
i ts  face, and that title thereto was acquired i n  good faith, for value before 
maturity, without knowledge or notice of fraud or other impeaching cir- 
cumstance; and, except when payable to bearer, the indorsement must be 
proved when i t  is denied. 

2. Same-Indorsement-Pleadings-Burden of Proof. 
When, :n an action upon a negotiable instrument claimed by the plain- 

tiff a s  a n  indorsee for value, in due course, without notice of any infirmity 
of the instrument, the answer denies the validity of the indorsement, the 
burden is upon the plaintiff to show that  the instrument had been in- 
dorsed and that otherwise he was a holder i n  due course, in  order to shut 
off the defense arising on the testimony, that  it  was procured from the 
makers by fraud or deceit. 

3. Same-Evidence-Xnstruction-Expression of Opinion by the Court-Ap- 
peal and Error. 

When the validity of the indorsement of a negotiable instrument sued 
on by the indorsee is denied by the answer, and the only evidence is  that  
introduced by the plaintiff, which fully states the necessary matters to 
show that he is a holder in due course, i t  is  correct for the judge to charge 
the jury to return a verdict for the plaintiff if they find the facts to be a s  
testified to by him; but reversible error for the trial judge to remark in 
the presence of the jury that if the verdict was for the defendant he would 
set i t  aside, for this is  a n  expression of opinion upon the credibility of the 
evidence forbidden by statute. 

(229) APPEAL from Justice, J., a~t January Special Term, 1911, of 
LENOIR. 

Plaintiff sued, claiming to be indorsee for value and holder in due 
course of a negotiable note for $500, given by defendants to McLaughlin 
Bros., in  part obligation for purchase price of a stallion. The deposi- 
tion of plaintiff was introduced, containing full and direct statement 
that plaintiff bought the note for full value and same was duly indorsed 
t o  him by the payees before maturity and without notice of any fraud 
or other inflrmity affecting its validity. The indorsement was denied 
in  the pleadings, and there were also allegations on the part of defend- 
ants to the effect that there was a breach of warranty on the part of 
McLaughlin Bros. in  the sale, and further that the sale was procured 
by false and fraudulent representations on the part of the said vendors, 
to defendant's damage. The jury having been impaneled and evidence 
offered, a t  the close of the testimony the court intimated that he, would 
charge the jury that if they found the facts to be as testified in the 
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deposition, the plaintiff could recover, to which defendants then and 
there excepted. Counsel for defendant then stated to the court, "that 
they took thc position that there was sufficient evidence to be found 
in the testimony to go to the jury on the question as to whether the 
jury believed the evidence of the plaintiff in the action. The court 
stated he would not allow a verdict to stand in favor of the defendants," 
this statement being made in the hearing of the jury, and defendants 
excepted. 

There was verdict for plaintiff for full amount of the note and inter- 
est; judgment alecording to verdict, and defendant excepted and 
appealed, allcging errors. (230) 

McLean, Varser & McLean avd L o l i l n  & Dawson f o ~  plaintif. 
G. V. Cowper and T. C. Wooten for defen&nts. 

HOKE, J., after stating the case: Our statute on negotiable instrw 
rnents, as applied and construed in several recent decisions of the Court, 
i s  to the effect that in  order to establish tho position of holder in  due 
course, when required to shut off counterclaims and defenses otherwise 
available, i t  must be shown that the instrument is cdmplete and reguiar 
on its face and that title therelto was acquired in good faith and for value 
before maturity and without knowledge or notice of fraud or other im- 
peaching circumstance, and, except in case of instruments payable to 
bearer, when the indorsement is denied, the same must be proved. M!y- 
ers v. Petty, 153 N.  C., 462; Mayers v. McRimmon, 140 N.  C., 640; 
Tysom v. Joyner, 139 N. C., 69. 

I n  the present case there was allegation, with evidence on the part of 
defendant, tending to show that there was a breach of warranty, in the 
sale, on the part of these vendors. 

On a perusal of the entire testimony, we think there was evidence 
ten'ding to show fraud and deceit on their part, inducing the sale and 
causing damage, under the principles stated in Myers v. Petty, supra; 
Whitehurst v. Ins. Co., 149 N.  C., 273; May v. Loomis, 140 N. C., 350, 
and cases of like import. The instrument, too, was payable to order 
and the indorsement was denied in the pleadings, thus putting on plain- 
tiff, in  ordcr to shut off the defenses arising on the testimony, the burden 
of showing that tho instrument had been indorsed and that he was other- 
wise 'a holder in dne course. True, the deposition of plaintiff, intro- 
duced on the trial, contains full and direct statement, tending to show 
that plaintiff was indorsee for value before maturity and in all respects 
a holder of the note in  due course, and it may be that his Honor was 
right i n  intimating that he would charge the jury ('that if they found 
the facts to be as testified to in the deposition there should be a 
verdict in  plaintiff's favor; but in  this and every other case, (231) 
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when proof is required to establish a determinative issue, the cred- 
ibility of the evidence is for the jury, and they must be allowed to con- 
sider and pass upon i t  themselves. We have so held in a case on this 
very subject, Bank v. I1'0untain, 148 N.  C., 590, and a new trial was 
granted in that case because the court erroneously invaded the province 
of the jury by telling them that "the prima facie case of plaintiff had 
been restored by the uncontradicted evidence of the, president of the 
bank, etc." The opinion in question quotes with approval from Bank 
2 .  Iron. Works, 159 Mass., 158, as follows: "In an action on a prom- 
issory note, which was defended on the ground that the note had been 
fraudulently put into circulation by the P. L. Co., a Massachusetts 
corporation, organized for the purpose of 'doing a brokerage businesd 
in commercial paper, stocks, bonds, and other property,' from whorn 
the plaintiff company acquired it, the plaintiff's officers testified that the 
note was taken by them in good faith and for value, before maturity, and 
the defendant introduced no testimony to contradict these officers: Held, 
that the defendant was entitled, nevertheless, to go to the jury on the 
question whether the plaintiff took the note for value and without notice 
of fraud." 

Under the conditions stated, therefore, with the controlling issue to be 
determined, and involving the credibility of plaintiff's testimony, tend- 
ing to establish it, his Honor had no right to say in the heariug of the 
jury, "that he would not allow a verdict to stand in favor of defend- 
ants." The Court has been always swift to enforce obedience to our 
law which forbids a presiding judge to express an opinion on the dis- 
puted facts of a trial, and under numerous decisions construing the 
statute, we must hold this remark of his Honor, in the presencx of the 
jury and before verdict, to be reversible error. S. v. R. R., 149 N. C., 
508; Withers v. Lane, 144 N.  C., 184; S. v. Dixon, 75 N. C., 275; Nash 
.u. illorton, 48 N. C., 3. The expression objected to was undoubtedly all 
inadvertence. From a long, intimate, and much valued association with 

his Honor, when we were at  .the bar together and from observa- 
(232) tion of his work as a judicial officer, the writer knows of a cer- 

tainty that there is no man or judge who places higher estimat* 
on the value of the trial by jury or holds deeper conviction that it should 
now and always be preserved in its fullest integrity. For  the error 
indicated, defendant is entitled to a 

New trial. 

Cited: S. v. Cook, 162 N.  C., 588; Trust Co. v. Ellen, 163 N.  C., 
46; Bank v. Exum, ib., 203; Bank v. Branson, 165 N. C., 3.49; Speed v. 
Perry, 167 N. C., 128; Medlin v. Board of Education, ib., 244; Bank 
v. &cArthur, 168 N. C,, 53; Smathers v. Hotel go., ib., 72; Swa/in v. 
clemmons, 172 N. C., 279. 186 
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ELECTROVA COMPANY AND S. R. RACKLEY v. T H E  SPRING GARDEN 
INSURANCE COMPANY. 

(Filed 11 October, 1911.) 

1. Insurance, Fire-Vendor and V e n d e e P u b l i c  Policy-Action Upon Insur- 
ance Policy-Damages. 

A manufacturer and vendor of a piano which mechanically plays tunes 
when a nickel is inserted in  a slot, took out a "floating policy" on his 
stock of such pianos, and his agent, in  the hope of effecting a sale, placed 
one of them with the owner of a house of ill-fame. Under these conditions 
the house caught fire and the piano was destroyed, i t  appearing from the 
examination of the remains of the slot machine that  some money had 
beer1 put in by the guests of the house: Held, the title and right of pos- 
session remained in the vendor, the vendee was in  nowise a party to the 
insurance contract, and the question of public policy is too remote to be 
considered on the question of recovery in  a n  action brought by the vendor 
against the insurer upon the policy contract. Brown v. Kinsey, 81 N. C., 
245, cited and approved. 

2. Insurance, Fire-Policy Contracts-Interest of Parties-Public Policy. 
Contracts wiil not be declared void as  against public policy unless the 

case is  clear and free from doubt and the injury to the public is substantial 
and not theoretical or problematical, and the advantage or interest of 
either party will not be considered. 

3. Insurance, Fire--Policy Contract-Collateral Acts. 
A contract will not be set aside as  being against public policy if the  il- 

legal act complained of is but collateral to it, for if such act has no direct 
connection with the contract sought to be set aside, the contract is  not 
affected by it. 

4. Insurance, F i r e P o l i c y  Contract-Independent Action-Public Policy, 
If the plaintiff, in  his action upon a contract, resisted upon the ground 

of public policy, does not require the aid of the illegal act to establish 
his claim, he may recover. 

6. Same. 
A floating policy of insurance issued to a vendor of pianos is  lawful, for 

a valid purpose and supported by a consideration, and the vendor may 
recover upon the contract in  his action against the insurer for the loss 
by fire of one of t h e  pianos covered by the policy, independent of any  
question of public policy arising from the fact that  he had placed i t  in  a 
house of ill-fame with the hope of selling it  to the owner, and while there 
under these conditions the piano was destroyed. 

APPEAL f r o m  Pegbles, J., a t  M a r c h  Term, 1911, of LENOIR. (233) 
Action t o  recover o n  a policy of insurance on a piano. These 

issues were submitted to  t h e  j u r y :  
1. D i d  the  defendant  insure t h e  p iano  of t h e  plaintiffs, a s  alleged i n  

the complaint  ? Answer : Yes. 
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2. I f  so, what sum, if any, are plaintiffs entitled to recover of the 
defendant for its destruction by fire, if i t  was destroyed? Answer: 
$248.75. Destroyed by fire. 

3. Was the piano an electric one, played by putting a nickel or dime 
in the slot? Answer: Yes. 

4. Was said piano at  the time i t  was burned placed by plaintiffs in  
the house of a woman who kept a house of ill-fame, for trial, with a 
view of selling the same to the keeper of said house, and with the knowl- 
edge that said house was a house of ill-fame? Answer: Yes; the day 
before the fire. 

5. After the fire, did plaintiffs take out of the piano any money put 
in  the slot ? Answer : Yes. 

6. I f  so, how much? Answer: $1.25. 
Upon the verdict plaintiffs and defendant moved for judgmeut. The 

Court rendered judgment for defendant. Plaintiffs excepted and ap- 
pealed. 

G. V .  Gowper an8d J .  Paul Frizzell for plaintiffs. 
Xirnmons & Ward,  Loft in & Damon ,  McLean, Varser & McLean for 

dcf endant. 

(234) BROWN, J. The Electrova Company is a corporation engaged 
in  the manufacture and sale of a piano which plays tunes by 

mechanical means when a nickel is inserted in a slot. 
On 11 April, 1910, plaintiff's sales agent, Rackley, placed an instru- 

ment in  a house of ill-fame in Kinston belonging to Mabel Page, for 
trial, with the view to sell i t  to he'r. I t  was not placed there to be oper- 
ated for plaintiffs, but only with the purpose to induce the proprietress 
to buy i t  eventually. About 6 P. M. on 12 April the house caught fire 
and the piano was practically destroyed by the flames. The charred 
body of the piano was opened and the agent Rackley took out $1.25 in 
nickels, which had been put in the slot by visitbrs of the house. 

On 12 April, 1910, in the town of Greenville, the agent Rackley took 
out from defendant's agent there a "floating policy" insuring all plain- 
tiff's instruments in Grwriville and Kinston, effective after I2  o'clock 
lkoon, that day. 

The defense is that the contract of insurance between plaintiff and de- 
fendant was void because tho piano had becn placed in  a house of ill- 
fame with a view to selling it to the proprietress. It? is urged that such 
a transaction is against public policy to such an  extent that it avoids 
the policy of insurance on the piano. The defense has the merit of 
novelty, a t  least. But we think i t  must fail, for two I;easons: (1) The 
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ELECTR~VA Co. 2). INSURANCE CO. 

theory of the defense in that the piano was insured in aid and further- 
ance of a contract or agreement entered into betwecn the plaintiffs and 
Mabel Page which was against public policy. 

The defendant fails to establish any contract or agreement of any 
sort between the plaintiff and Page. There was no contract or agree- 
ment to sell the piano. It was placed in her house only in  the hope 
of a sale. The title and right of possession was nwer  out of the plain- 
tiffs. They bad the right to remove i t  at any moment, and by lcgal pro- 
cess if necessary. The instrument was not placed in the house to earn 
nickels for plaintiffs, although Rackley found some in  its remains. But 
if i t  had been placed there, as slot machines frequcntly are placed in 
public places, to earn nickels for the owner, the plaintiffs would not 
have thereby forfeited their title to the property. The insurance policy 
was not taken out in aid and furtherance of a contract and agreement 
entered into between plaintiffs and Mabel Page, for there was 
none entered into, moral or immoral. (235) 

The rule of law which the defcndant invokes applies only to 
executory contracts or agreements which are to be pcrforrned in  the fu- 
ture, and not to transactions which are past and closed. Brown, v. 
Kinsey, 81 N. C., 245. 

(2) The effect upon the public interest, under the facts of this case, 
is too remote entirely to justify a court in refusing its aid to plaintiff 
to enforce the payment of the policy. 

The reason that some contracts and agreements are declared void as 
against public policy is because thc enforcement of thern by the courts 
would have a direct tendency to injure the public good. The law does 
not consider the advantage or interests of either party to the contract, 
but acts only from considerations of the public good. I3arrell v. Wat- 
son, 63 N. C., 454; Brown v. Kinse?y, supra; Collins v. Rlanten, 1 Smith 
Leading Cases, 153. 

I t  has been said by learned judges and text-writers that a court should 
declare a contract void as against public policy only when the case is 
clear and free from doubt and thc injury to the public is substantial and 
not theoretical or problematical. Navigation Co. v. Dumas, 181 Fed., 
782 ; Con: v. Ilughes, 102 Pac. Rep., 956. 

Where the contract or agreement sought to be enforced has no direct 
connection with the illegal act, but is collateral1 to it, then the contract is 
not tainted or affected by the illegal act. The principle of law is thus 
stated by Chief Justice Mamhall: "Where a contract grows imme- 
diately out of and is connected with an illegal or immoral act, a court 
of justice will not lend its aid to enforce it. But if the promise be 
entirely disconnected with the illegal act, and is founded on a new 
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consideration, i t  is not affected by the act, although i t  was known to 
the party to whom the promise was made, and although he was the 
contriver and conductor of the illegal act." Again the Chief Justice 
expresses the same principle in simpler language when he says : "A new 

contract, founded on a new consideration, although in relation 
(236) to property respecting which there had been unlawful transac- 

tions between the parties, is not itself unlawful." Armstrong V. 
Toler, 24 U. S., 257. Where the connection between the illegal act and 
the agreement sought to be enforced is not direct, but remote, the latter 
will be upheld. 

The decision of this Court in McKosson, v. Jones, 66 N. C., 264, is 
founded in the principles laid down by Chief Justice Marshall, and rec- 
ognized in the English courts by Nellish, L. J., in Taylor v. Bowen, 1 
Q. B. D., 291. This was an action on a note given for the rent of land 
leased for the purpose of raising food for laborers in the employ of the 
Confederate Government. I n  the opinion iVr. Justice Rodman says : 
"In the present case this aid given the, rebellion was much more indi- 
rect; i t  was at  best two steps further off. I t  was not a sale of military 
materials, nor even a sale of provisions to laborers making material, 
but a lease of land upon which provisions might be raised, which might 
be applied to feed laborers engaged in an unlawful occupation." 

Again we read from the same case : "It is possible to foresee and cal- 
culate the direct consequences of an act. I f  we attempt to follow i t  out 
into its direct and more remote consequences, our reasoning becomes 
soon uncertain, and after a few steps altogether unsatisfactory. When 
we confine ourselves to direct consequences, we feel that we are treading 
on tolerably firm ground; but if we go further, there is no telling into 
what calculations of remote and merely possible consequences we may 
not be compelled to plunge." 

In Powell v. flmith, 66 N. C., 401, this Court held that where a prin- 
cipal and surety gave a note for a consideration against public policy, 
and the surety paid same at the request of the principal, the principal 
giving a new note to the surety, the latter note could be collected. 
In Poindexter v. Davis, 67 N. C., 114, Reade, J. ,  says: '(The facts in 

this case are, that the county had contracted a debt to equip soldiers in 
the Confederate service, and then contracted this debt to pay that off. 
The firsit transaction was clearly in aid of the rebellion, and for that 

reason illegal. But how did it aid the rebellion to pay that debt 
(237) off? . . . The argument is a refinement, and the illegality 

too remote." 
The true test of the illegality of a contract is thus stated by this Court 

in 8. v. Bevers, 86 N. C., 595: "The principle upon which the courts 
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refuse their aid in such cascs is this: No court will lend assistance to 
one who founds his cause of action upon an illegal act. . . . But 
to put this principle into operation in any particular case i t  must appear 
that the very party who is'sceking aid from the court participated in 
the unlawful purpose. Indeed, i t  is said that the very test of its ap- 
plication is whether tho plaintiff can establish his case otherwise than 
through the medium of an illegal transaction, to which he was himself 
a party." 

I t  has been also held by other jurisdictions that if the plaintiff does 
not require the aid of an illegal transnction to establish his claim, he 
may recover. In re Bunch Go., 180 Fed., 519, and cases cited; Fruit 
Association v. Snelling, 141 Cal., 713. 

There are cases which hold that if this piano had been sold to Mabel 
Page to enable her to better carry on and conduct a house of ill-fame, 
the seller could not recover in an action for the purchase price. Furni- 
ture Co. 91. ilbtcin, 51 L. E. A., 889; Reed v. Brewer, 90 Tex., 148. Those 
cases are founded upon the principle we have adverted to, that the plain- 
tiff could not make out his case without resorting to and putting in evi- 
dence an illegal transaction. 

But  nowhere can thorc be found a case, so far  as we are advised, which 
holds that if Mabel Page had purchased the piano she could not have 
lawfully insured it, and recovered the insurance had it been destroyed 
by fire. 

I t  is very generally held to be vicious and in some States i t  is made 
a crime for the owner of a house to lease i t  for immoral purposes. 
Yet i t  has never been held that if the house, so leased, is insured and de- 
stroyed by fire, the owner cannot recover on his policies. 

There is no direct connection between the immoral or unlawful act 
of leasing and the lawful and (so far  as the public is concerned) harm- 
less act of insuring. The' evil effect upon the public interests 
is entirely too remote and problrmatical to aroid the lawful con- (2.18) 
tract of insurance. 

Fire  insurance contracts are recognized by the laws of all civilized 
nations. They are bascd upon a cash consideration, and from their 
very character cannot have an  immoral tendency. They are not entered 
into to promote vice, but solely to secure the owner of property against 
loss. The contract sued on is bascd upon a now and cash consideratioil 
and not upon an immoral one. Neither do plaintiffs have to resort to 
an immoral or illegal transaction to make out their cause of action. 
How the taking out of this floating po!;cy upon all their pianos in 
Rinstori and Greenville could in any way aid and abet the sale of one 
of the pianos so iusured to Mabel Page is difficnlt to see. She could 
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derive no benefit froni the insurance and it was therefore 110 inducement 
for her to purchase. The moment the piano became her property, i t  lost 
the protection of the plaintiff's floating policy and was no longer in- 
sured. 

No public interest is involved, inuch less injured, by the enforcement 
of this contract. And we think what is said by the Supreme Court of 
California in the case cited may well apply to this: "Parties should 
be careful about making contracts, but when once made the courts will 
not relieve them for light or trivial reasons. Public policy is better 
served by leaving the parties and their rights to be measured by the 
terms of their contract." 

Upon the issues as answered by the jury the plaintiff, the Electrova 
Company, is entitled to judgment for $248.75, interest and costs. Let 
the cause be remanded with inst.ructiolls to the Superior Court of T ~ n o i r  
to enter judgment accordingly. 

Reversed. 

Cited: J e w e l q  GO. v. Joyner, 159 N .  C., 647; Oa-ens v. Wright, 
161 N. C., 131; Pfeifer v. Israel, ib., 428. 

' 

B. H. STEPHENS v. MRS. SALLIE M. S. HICKS AND HUSBSEJLI. 

(Filed 11 October, 1911.) 

1. Lien-Mechanics and Laborers-Architect's Plans and Specifications-In- 
terpretation of Statutes. 

An architect who furnishes plans and specifications for a building is not 
a mechanic or laborer within the meaning of the Revisal, sec. 2016, and he 
has no lien thereon for the same. 

2. Liens-Necl~ttnics and Laborers-Architect's Supervision-Interpretation 
of Statutes. . 

An architect, who has superintended the work upon a building in course 
of erection, under a contract with the owner to do so, is not entitled to a 
mechanic's or laborer's lien, as work of this character does not fall within 
the intent of the statute. Revisal, sec. 2016. 

1. Liens-"Haterialn--Architects-Plans and Specification-Interpretation 
of Statutes, 

Plans and specifications of the architect are not "material" within the 
meaning of the statute giving a lien for material furnished, etc. Revisal, 
sec. 2016. 
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4. Lien-Mechanics and Laborers-Architect-Married Women-Executory 
Contracts-Charge Upon Separate Realty. 

The claim of an architect for plans and specifications is not within the 
intent of Revisal, sec. 2016, giving mechanics and laborers a lien upon 
the building constructed, etc., and a contract with him to make them is of 
an executory nature, and hence when the contract or agreement to fur- 
nish them is made with a married woman, prior to the act of 1911, ch. 
109, without the written consent of her husband, and is not of such char- 
acter as to charge her separate property, before the passage of the said 
act, the contract or agreement is not enforcible, and her property is not 
chargeable. 

5. Married Women-Property Rights ActStatutes-Prospective-Interpre- 
tation of Statntes. 

Chapter 109, Laws of 1911, relating to married women's property rights, 
provides that a married woman "shall be author:zed to contract," meaning 
thereafter, and that the act "shall be in force from and after its ratifica- 
tion," referring, without express words of retrospection, to future trans- 
actions, and is therefore prospective by its express terms. Retrospective 
legislation which interferes with the rights of parties to make a contract 
discussed by WALKER, J. 

APPEAL by plaintiff from Peebles, J., at May Term, 1911, of (240) 
NEW HANOVER. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Justice Walker. 

Kenan & Sta'cy for plaintiff. 
Rountree & Carr for defendant. 

WALKER, J. This action is brought by the plaintiff, an architect, 
against the defendants, Mrs. Sallie M. S. IIicks and her husband, to 
recover of the feme defendant damages alleged to be due for a breach of 
contract, by the terms of which the plaintiff agreed to prepare and 
furnish plans and specifications for an apartment house, to bc erected 
by her, for which he was to receive $700, and was actually paid the sum 
of $350, and he further agreed to superintend the construction of the 
building, as her architect, for the sum of $300, which she has prevented 
him from doing. Plaintiff seeks also to enforce a mechanic's and la- 
borer's lien upon the property. The defendant demurred to the com- 
plaint, and plaintiff appealed from the judgment sustaining the dc- 
mnrrer. 

Whatever may be law, as declared in other jurisdictions, this Court 
has thoroughly settled the prniciple that a mechanic or laborer, within 
the meaning of our lien laws, is one who performs manual labor-one 
regularly employed at some hard work, or one who does work that re- 
quires little skill, as distinguished from an artisan. Whitalcer v. Smith, 
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81 N. C., 340. I n  that case Justice Ashe, for the Court, thus explained 
the lien law of our State by the circumstances which caused its ennct- 
ment: "A very large proportion of the laboring population of the 
State had just recently been released from thraldom and thrown upon 
their own resources, perfectly ignorant of the comnlon business trans- 
nctions of social life, and this provision of the Constitution, and the acts 
passed to carry i t  into effect, were intended to give protection to that 
class of persons who were totally dependent upon their manual toil for 

subsistence. The law was designed exclusively for mechanics 
(241) and laborers." And i t  was held that an overseelr is not a me- 

chanic or laborel' under our lien law, and is not entitled to a lien 
on the building and premises, where his work is done or labor performed, 
for the price or value of his services. Cook v. Ross, 117 N. C., 193, is 
quite as much to the point, for there i t  was held that one who, under a 
contract, assists the owner of n inill in purchasing machinery and super- 
intends the installation of the same and the repairing of the mill, so as 
to put it in  proper condition for the manufacture of yarns, was in  no 
view justified by our statute, a mechanic or laborer. "He was super- 
intendent of the work which was done," says the Court, "but was in 
no sense employed as a laborer by the day to do toilsome and manual 
labor. His  business, under the agreement, was not to labor with his 
hands, but to oversee those who did the work in subjection to his author- 
ity." So it has been held that one who acts as bookkeeper in the recon- 
struction of a building, under a contract with the owner for his services, 
is not entitled to a lien. Xash v. Southzoick, 120 N. C., 459. To the 
same effect is Moore v. Industrial Co., 138 N. C, 304, where it was held 
that a lien is not given by our Constitution and statute for services ren- 
dered, under contract, as superintendent of a milling business, con- 
ductor of a commissary or store connected therewith and as bookkeeper 
in  the same concern. This Court, in  deciding that case, adopted the 
definition of the English courts in construing their statute, that a la. 
borer or mechanic is "a servant employed in some manual occupation." 
I t  is further said that "the word (labor,' in legal parlance, has a well- 
defined, understood and accepted meaning. I t  implies continued exer- 
tion of the more onerous and inferior kind, usually and chiefly con- 
sisting in the protraoted exertion of muscular force. Labor may be 
business, but it is not necessarily so, and business is not always labor. 
I n  legal significance, labor implies toil, exertion producing weariness ; 
manual exertion of a toilsome nature," citing Bloom v. Richards, 2 Ohio 
State, 387. 

I t  was said in Cook v. Tramway Co., 18 Q. B. Div., 684, in construing 
the English employer's liability act, that "The expression used 

(242) ( in  that act), it should be noted, is not manual work, but manual 
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labor. Many occupations involve the former, but not the latter; for 
instance, telegraph clcrks, bookkeepers, and all persons engaged in writ- 
ing." Morrison v. Min ing  Co., 143 N .  C., 250. 

The plaintiff, therefore, is entitled to no lien under his contract to 
superintend thc work, even if he had perfornied this duty, and certainlj 
he cannot be heard to say that he should have a lien for what he did not 
do. Nor is he entitled to a lien for the building plans and specifica- 
tions, either upon principle or well-considered authority. The language 
of the statute is that the mechanic or laborer shall have a lien on the 
property, real or personal, for work done on t h e  same. Tt could hardly 
be said with correctness and a proper appreciation of the meaning of 
well-defined terms, that an architect, in furnishing plans and specifica- 
tions for the guidance of the contractor and his mechanics and laborers, 
is engaged in the act of performing labor upon thc building. He  uses 
his brain far  more than he does his brawn-his trained mental faculties 
rather than his physical or muscular powers-and herein, to a large 
extent, is to be found the distinction between men employed in his kind 
of work and the laborer, who works mechanically, though under his 
direction. 

We are ably and strongly supported in our view of the law by Mitck- 
ell v. Packard,  168 Mass., 467, and Libbey v. Tiddea ,  192 Mass., 193. 
I t  has been decided also in other jurisdictions that the word "mechanic," 
as used in the lien laws, does not include an architect or draughtsinan. 
Pee cases on this question in 5 Words and Phrases, p. 4457, title "Me- 
chanic" and subtitle "Architect or Draughtsman" ; a mechanic or labor- 
cr (within the meaning of these laws), being a person skilled in the 
jlractical use of tools; a workman who shapes and applies material in 
the building of houses or other structures mentioned in the law; "oile 
actually employed with his own hands in constructive work," or one so 
engaged in  the application of his own labor to such construction as con- 
tradistinguished from a superintendent or overseer. 5 Words and 
Phrases, 4457 ; N e w  Orleans v. Lagman,  43 La. Ann., 244 ; R. R. 
v. Callahan, 49 Ga., 506; People v. Aldermen,  42 N.  Y .  Supp., (243) 
545; Parkerson v. Wrigh tmen ,  4 Strob., 363 ; R a e d ~ r  v. Brnsberg, 
6 Mo. App., 445; In re Osborfi, 104 Fed., 780; Price v. K i r k ,  I 3  Phila., 
497. The authorities are not uniform, but those citcd are in line with 
our decisions. 

The learned counsel for the plaintiff did not contend that their client 
had furnished any material to be used in the construction of the house 
because he had prepared the plans and specifications, and their position, 
in this respect, was the correct one. No one would ever think of an 
architect's building plans and specifications as "material" within the 
meaning of the statute, Revisal, see. 2016, and we do not suppose that 
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architects would classify themselves as "niechanics or laborers." -One 
class is of as high dignity as the other in every way, but they are dis- 
sociated in our mental conception of the two, and when we think and 
speak of them they arc naturally differentiated as belonging to separate 
and distinct callings, or avocations, though held in  the same estimation, 
so fa r  as the worthiness of tho pursuit is concerned. 

We conclude that the architect was not in the mind of the Legislature - 
when i t  was providing for the lien of mechanics, laborers, and material- 
men, not being considered as in the same category and as requiring the 
same protection. They can secure themselves in  advance against the 
danger of loss, or at  least have a freer hand than the daily laborer, who 
is often entirely dependent upon his wages for support and maintenance 
of himseif and family, and som~timcs at  the mercy of an impecunioud 
or dishonest debtor, with whom he is not on equal-terms. He  occupies 
more a position of dependence, if not helplessness, than does the arehi- 
tect. Every consideration of fairness and justice favors him, and for 
this reason were his interests safeguarded by the law, under whose s p e  
cia1 care and protection he has been taken. 

Another remains for decislion. I f  there is no lien, itt follows 
that we have only an unsecured and executory contract of a married 
woman which is not enforcible against her, according to our decisions. 

Finger v. JIunter, 130 N. C., 529, and Ball v. Paquin, 140 N.  C., 
(244) 83, are not in point. I n  Finger v. Hunter we held that the act of 

1901, ch. 617 (Revisal, sec. 2016), giving a laborer's lien on the 
real property of a married woman for work done on her building and for 
material furnished, was constitutional and valid, and in Ball v. Paqui~b 
we held that the plaintiff acquired a lien for work done and material 
furnished for the construction of a dwelling on a married woman's land, 
under a written contract with her and her husband, which was duly 
proved, as to both, with her privy examination. I n  both cases there 
were liens, while in this case there is none, and it is therefore governed 
by Flaum v. Wallace, 103 N .  C., 296; Weir v. Page, 109 N. C., 220; 
Thompson v. Taylor, 110 N.  C., 70; Weathers v. Borders, 124 N.  C., 
610; Harvey v. Johnson, 133 N.  C., 353, and the recent case of Rearney 
v. Vann, 154 N. C., 311, in which Justice Allen learnedly considers t h ~  
question. 

The contract in this case was made before the passage of the act o f  
1911, eh. 109, and is, therefore, not governed by it. When i t  was made, 
the law declared such contracts to be void, which means, of course, that 
it is the  same as if the contract had never been made at all. That which 
is void, or a nullity, can have had no legal existence or binding obliga- 
tion, and if the act of 1911 had professed to be retroactive in  its opera- 
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tion and to emancipate married women as to all past, as well as future, 
contracts, i t  would have been an unauthorized exercise of legislative 
power under the Constitution. I t  may do many things with reference to 
contracts, but i t  cannot make a contract betwem parties, because a con- 
tract implies volition and the agreement of two or more minds to one 
and the same thing; in other words, consent. The Legislature can no 
more make a contract for parties without their consent than it can take 
away a vested right or impair the obligation of a contract already 
made. 

This case is not like Spr i f igs  v. Sco t t ,  132 N.  C., 548; Anderson  v, 
Wil7cins, 142 N. C., 159, and other decisions of a like kind, in which 
the Legislature was dealing with the remedy and with contingent and not 
vested interests. Parties are emntitled to contract according to their free 
mill. They make contracts for themselves and not by legislative 
compulsion. The freedom of the right to contract has been uni- (245) 
versally considered as guaranteed to every citizen. However this 
may be, we find that the act of 1911 is not retrospective, but prospective, 
by its very terms; and so the question does not arise as to the power of 
the Legislature to declare valid a married woman's contract made prior 
to the act of validation. The language of the act is that a married 
woman "shall be authorized to contract,,' which means thereafter, and 
further, that the act "shall be in force from and after its ratification," 
which necessarily, and without express words of retrospection, refers to 
future transactions. Even in a doubtful case, i t  should be construed 
as prospective. We would defeat the legislative intent and make the 
law, should we decide otherwise. This Court said in 8. v. Littlefield,  
93 N. C., 615: "Such a construction would be giving a retrospective 
operation to the act, which is in  violation of the general rule that 'no 
statute should have a retrospective effect.' Although the words of the 
statute are broad enough in their literal extent to comprehend existing 
cases, they must yet be construed as applicable only to cases that may 
hereafter arise, unless a contrary intention is unequivocally expressed 
therein. Potter's Dwa~rris, p. 162, note 9, and cases cited. There is noth- 
ing in  the act tending to show an intention in the Legislature to make i t  
retrospective, but on the other hand, from the use of the term original 
jurisdiction, i t  would seem that i t  was intended that the indictments for 
such offenses as the inferior court t h e n  had jurisdiction of should there- 
after be originated in that court, and that was what was meant by the 
use of the word 'original' in the statute." 

The demurrer was properly sustained. 
Affirmed. 

C i t e d :  BuZloc7c v. Oi l  Co., 165 N.  C., 68. 
197 



I N  T H E  SUPREME COURT. [I56 

(246) 
KATE M. WELLS v. JULIA F. WELLS ET AL. 

(Filed 11 October, 1911.) 

1. Descent and Distribution-Persona1 Property-Mother Next of Bin, When 
-Brothers and Sisters of Deceased-Interpretation of Statutes. 

In the descent and distribution of the personal estate of one who dies 
intestate, without child or legal representatives of a deceased child, and 
leaving a widow and mother and brothers and sisters, his mother is 
the next of kin and entitled to equally share the property with the widow 
in exclusion of the brothers and sisters (Revisal, see. 111, 3 ) ,  and Revisal, 
see. 132 ( 6 ) ,  has no application. 

2. Interpretation of Statutes-Meaning Plain-Power of Courts. 
I t  is the duty of the courts to observe the plain meaning expressed in 

a statute. 

APPEAL by defendants from George W .  Ward, J., heard by consent 
Sugust Term, 1911, of DUPLIN. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justice Clark. 

Aycock & Winston, George E.  Ward, and Xtevers, Beasley & Weeks 
for appellard. 

D. L. Ward for appellee. 

CLARK, C. J. W. D. Wells, deceased, left surviving him a widow, 
who, i t  is admitted, is entitled to half of the personal estate, and his 
mother, who claims to be elltitled to the other half of the personal estate; 
also two sisters and a brother, who claim that they are entitled to share 
equally with the mother in that half of the estate-that is, they contend 
that the mother, the brother, and the two sisters are entitled, each, to 
cne-eighth. 

The distribution of the personal estate of an intestate is entirely 
statutory. Revisal, 132 (3) ,  provides: "If there be no child nor legal 
representative of a deceased child, then half of the estate shall be a12 
lotted to the widow, and the residue be distributed to every of the next 
of kin of the intestate, who are in equal degree, and to those who legally 
represent them." 

This language is so explicit that it should leave no room for 
(247) doubt. The next of kin of the intcstatte in  this case is his mother. 

His  brother and sisters are one degree further removed. I t  fol- 
lows, therefore, that the mother is entitled to half of the personalty. 

The brother and sisters rely upon Revisal, 132, subsec. 6 :  "If, after 
the death of the father and in  the lifetime of the mother, any of his 
children shall die intestate, without wife or children, every brother or 
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sister, and the representatives of them, shall have an equal share with 
the mother of the deceased child." But this case does not come within 
that section, for the intestate left a widow. I t  does come within the 
state of facts provided in  subsection 3 above quoted. 

I t  may be asked why the Legislature gives the mother only a child's 
share when the intestate leaves no widow, and gives her as next of kin 
half of the personalty if the intestate leaves a widow. Such is the plain 
letter of the law, and we do not have to supply reasons for legislative 
action. But i t  may be surmised that the difference is due to this, that 
when the intestato leaves no wife or children, the entire estate is to be 
divided, and therefore the children share in  i t ;  whereas, when the in- 
testate leaves a widow, there is only half the estate left, and the statute 
gives that to all whb are the next of kin "in an equal degree." 

Another reason for subsection 6 is that undcr Revisal, 132, subsection 
5, formerly on the death bf the intestate without leaving widow or chil- 
dren the entire personalty would have gone to the father as the next of 
kin, because, ex jure murit i  he would take his wife's share. Subsection 
6, carrying out the samci idea, provided that in case of the death of the 
son, leaving neither widow nor children, the personalty should be dis- 
tributed equally between the children arid the mother, just as if the 
property had gone to the father and was to be distributed as his person- 
alty under Revisal, 132, subsec. 2. 

I t  would be useless to cite cases from other jurisdictions having stat- 
utes more or less similar to ours, or reason by analogy from decisions 
011 a somewhat different state of facts. As already said, we cannot sur- 
mise as. to the reasons for the statute. When, as here, the statute is 
plain, it is the duty of the Court to observe i t  as written. Lex 
scripta sst is sufficient for us. (248) 

I n  this case we have not the state of facts provided for by 
Revisal, 132, subsec. 6, and we do have the state of facts provided for - 

by Revisal, 132, subsec. 3. The clerk therefore properly held that the 
widow is entitled to one-half of the personalty of the intestate and that 
the mother of the deceased, as "next of kin," is entitled to the other 
half. The judgment overruling the clerk is 

Reversed. 

Cited:  8. G . ,  158 N. C., 330; Floyd V .  R. R., 167 N. C., 59. 
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CHARLES F. DUNN ET AL. V. GEORGE PATRICK. 

(Filed 11 October, 1911.) 

1. Appeal and Error-Appeal from Justice's Cour tEjectmentSuper ior  
Court-Rents and Damages-BLeasure of Damages-New Trial on One 
Issue. 

On appeal to the 'Superior Court from a judgment of a justice of the 
peace in a summary proceeding in ejectment wherein it was determined, 
under the first issue, that the plaintiff was entitled to the possession of 
the premises, and, under the second issue, to a certain sum, as rents and 
damages, the plaintiff is entitled to recover in the Superior Court the rents 
and damages which have accrued to the date of the trial therein, and it is 
error for the trial judge to limit the recovery to the amount allowed in 
the justice's court. Error as to the second issue alone having been com- 
mitted, a new trial upon that issue alone is ordered. 

2. Appeal and Error-Appeal from Justice's Court-EjectmentSuperior 
Court-Rents and Damages-Surety-Stay Bond-Measure of Damages. 

The surety on a bond to stay execution on appeal from a judgment of a 
justice of the peace rendered in summary proceedings in ejectment is 
liable for such rents and profits to the plaintiff as may accrue to the date 
of the trial in the Superior Court. Revisal, secs. 2008, 2006. 

3. Appeal and Error-Appeal'from Justice's Court-Entry of Notice. 
In this case the failure of the appellant to enter his appeal from the 

justice's judgment within the time prescribed by the statute, Revisal, secs. 
1491  and 2008, is considered as not material, in view of the special facts 
of the case. 

'(249) APPEAL by plaintiffs from Peebles, J., a t  March Term, 1911, 
of LENOIR. 

The facts a re  sufficiently stated in  the opinion of the Court by Mr. 
Just ice  Wallcer. 

Charles  F. Dunn in propria persona. 
N o  counsel contra. 

WALKER, J. This action was brought under Revisal, secs. 2001-2011, 
and is  a summary proceeding in  ejectment by the plaintiff, as landlord, 
against the defendant, as his tenant. I t  appears from the testimony 
of the plaintiff, the only witness examined, that  hc  leased the land to the 
defendant i n  May, 1909, a t  50 cents a week, and that the rent was regu- 
larly paid until November of that  year, when the defendant, upon de- 
mand, refuscd either to pay rent or to quit the premises. The plaintiff 
ihereupon brought this proceeding against him before a justice, of the 
peace, who, after hearing the case, gave judgment in favor of the plain- 
tiff for $5.25 and costs. The defendant appealed and gave bond to stay 
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the execution, conditioned that "he would pay any judgment which in  
this or any other action the plaintiff may recover for rent of the said 
premises and damages for the detention thereof," which condition is in  
accordance with the statute in  such cases made and provided, Revisal, 
sec. 2008. W. C. Fields is surety on the bond. The case was tried in 
the Superior Court upon two issues: 

1. Are the plaintiffs entitled to the possession of the property de- 
scribed in the complaint ? Answer : Yes. 

2. What amount, if any, are the plaintiffs entitled to recover of the 
defendants ? Answer : $5.25. 

The court instructed the jury that, if they believed the evidence, they 
should answer the first issue "Yes" and the second issue "$5.25" (the 
amount of rents to the time of the justice's trial), which was according 
ly  done, and from the judgment upon the verdict the plaintiff appealed, 
being content with the charge as to the first issue, but alleging error as 
to the second. 

We gather from the record, which is not made up in a regular and 
orderly way, though sufficiently so for our decision upon the merits of 
the case, that the defendant did not enter his appeal to the justice's judg- 
nient within the time prescribed by the statute, Revisal, secs. 1491 
and 2008; but in the view we take of the case, this is not a ma- (250) 
terial or practical question. We are una~ble to determine upon 
what ground or for what reason the court denied the plaintiff's right to 
an  assessment of the rents and damages accrued to the date of the trial. 
Revisal, see. 2006, expressly provides for such an assessment in  this kind 
of proceeding, and directs that the verdict shall include and the judgment 
shall be entered for such rents and damages, and this is, i n  addition, 
the general rule, regardless of any special statutory provision. This 
Court said in  Morisey v. Swimon, 104 N.  C., 555, that '(under the 
present method of procedure, rents are recoverable up to the time of tho 
trial," and this is allowed in order to avoid circuity of action or mul- 
tiplicity of suits, and so that the entire controversy, as fa r  as i t  may bc 
done, will be settled in  one action, this being in  accordance with the 
very spirit and purpose of our Code. See, also, Whissenhulzt v. Jones, 
78 N. C., 361; Burnett v. Nicholso.n, 86 N. C., 99; Grant 11. Edwards, 
58 N. C., 246. The plaintiff duly excepted to the erroneous instruction 
upon the measure of damages, and his exception must be sustained and 
the case remanded for a new trial upon the second issue alone. I n  
cther respects the ve~rdict will stand until i t  is completed by a correct 
finding upon that issue. The judgment upon the verdict will be entered 
both against the defendant and his surety for the amount assessed. Re- 
visal, see. 2006. 

New trial. 
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IN THE MATTER OF LEO HINSON, ALIAS MRS. ERNEST ROCHELLE. 

(Filed 11 October, 1911.) 

Power of Courts-Sentence of Imprisonment-Temporary Withholding of 
Capias-Conditioned on Prisoner Leaving County-RearrestLimitation 
of Actions. 

A verbal order of the trial judge to the clerk not to issue a capias to 
carry into effect a sentence of eight months imprisonment of defendant in  
the county jail, until fifteen days after the adjournment of court, and his 
saying to the prisoner if she would leave the county within the fifteen 
days and not return she would not be compelled to serve her sentence, is 
not a decree of banishment. as it  is for the wrisoner's volition as  to whether 
she would leave and avoid serving a legal imprisonment; and the fact that 
she did leave within the time allowed and returned after a longer period 
of time than that  of the sentence will not avail her a s  a defense, as  her 
absence was not equivalent to serving her sentence, and there is no statute 
of limitations in  such cases. 

(251) APPEAL by petitioner from Whedbee, J., in habeas corpus pro- 
ceedings, from WAYNE, heard 7 June, 1911, a t  Goldsboro. 

The facts are sufficiently stated in the opinion of the Court by Nr. 
Chief Justice Cla(r7~. 

W.  S. O'B. Robinson, George E. Hood, and B. M. Robinson for peti- 
tioner. 

Attorney-General contra. 

CLARK, C. J. This is a certiorari, in lieu of an  appeal, to review a 
judgment denying the discharge of the petitioner on habeas corpus. In  
re Holley, 154 N.  C., 163. 

At August Term of Wayne, 1910, the petitioner was convicted of re- 
tailing spirituous liquor. The entry on the docket is simply, "Judg- 
ment of the court that the defendant be imprisoned in the county jail fof 
eight (8) months." The judge below, in  this proceeding, finds that the 
trial judge said to the defendant that if she would leave the county of 
Wayne and not return, she would not be compellcd to serve the sentence 
of imprisonment, and directed the clerk of the court verbally not to issue 
capias to carry into effect the jud,ment pronounced until fifteen days 
after the adjournment of the court. Within that time the petitioner left 
the county of Wayne and took up her abode in  the adjoining county ot 
Wilson, where she abided until after the expiration of the eight months. 
when she returned to Wayne. Thereupon she was taken in arrest upon 
the capias isstled by the clerk, as directed by the trial judge, fifteen 

days, after the adjournment of said court, and was imprisoned 
(252) in  the county jail in execution of the judgment above set out. 
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The petitioner being in jail under a judgment of the court, his Honor 
properly refused to discharge her. I f  the judge had suspended judg- 
ment and afterwards in accordance with the terms thereof had passed 
sentence i t  would have been vatlid. 8. v. Hilton,  151 N. C., 68'7. Thc: 
judge might in his discretion have passed judgment to begin at  
some future time (S. v. IIaw~by,  126 N. C., 1066), as, for instance, to 
begin fifteen days after the adjournment of the court. But he did neith- 
e r f  these thiigs. H e  did less. He  rendered an absolute judgment of 
imprisonment, and simply directed the clerk not to issue capias thereon 
for fifteen days. This was i11 his discretion. This is sometimes done 
to give the defendant time to go homc and arrange his affairs. I n  this 
case the kind-hearted judgc, doubtless on account of the sex of the de- 
fendant, purposely gave her an opportunity to avoid execution of her 
sentence. I n  S. v. Hatley, 110 N.  C., 522, the Court said that "Such 
course is not infrequent, and though dictated by the best intentions to 
benefit the public, as well as offenders, is not to be commended," adding, 
that the court had no power to pass a sentence of banishment, but that 
the judgment of the court could not be fairly so construed, and that if 
the defendant returned after the time specified, capias should be issued 
to execute the judgment. 

The judgment of the court herein is unequivocal. The opportunity 
i h i c h  the withholding of the capias afforded the defendant to escape 
was not a decree of banishment. There was nothing requiring her to 
leave. I f  she left i t  was of her own free will and accord, and was legally 
a flight from justice. The defendant cannot plead her own wrong in  
leaving the jurisdiction of the court, by her own voluntary act, as a pro- 
tection against a legal sentence. 

The distinguished counsel who represented the defendant attempted 
to distinguish this case from S. v. IIatley, supra, on the ground that i n  
this case the defendant remained in the adjoining county for the full 
eight months of the sentence. There is no statute of limitation in such 
case. The position of counsel could bc, sustained only on the ground that 
eight months sojourn in  another county is the equivalent of 
eight months imprisonment in the county jail of Wayne. His  (253) 
loyalty to his home is like that of the Argive, 

"Who, in dying, remembered sweet Argos."* 

His  position if submitted as a proposition of fact'to a waync County 
ry  might possibly not be altogether hopeless, but we cannot sustain 
as a proposition of law. The judgment is 
Affirmed. 

*"Duke moriens reminiscitur Argos." Verg., 10  En., 783. 
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F. K. ELLINGTON AND FRANCES WOMACK, EXECUTORS OF THOMAS B. 
WOMACK, v. CARY K. DURFEY, SURVIVING EXECUTOR OF FLORENCE 
P. TUCKER. 

(Filed 11 October, 1911.) 

Executors and Administrators-Wills-Compensation-Fixed Sum and Com- 
missions-Death of Executor-Interpretation of Wills. 

A will provided for the compensation of the two executors, etc., therein 
named by the maker, that they should receive "out of my estate, in full 
compensation for all services and responsibilities to be by them rendered 
and incurred, whether as executors or trustees, the single sum of $2,000 

. each, and in addition thereto" a commission of a certain per cent of the 
receipts and disbursements. The executors named entered into the dis- 
charge of their duties as such, and collected and disb~rsed certain sums 
of money. One of the executors died about two months after the testatrix: 
Held, (1) as to the compensation of the deceased executor, his executors 
could not recover any part of the fixed sum of $2,000, the time for its pay- 
ment not being fixed by the will and it being impossible for the courts to 
prorate it; ( 2 )  the Superior Court will fix the percentage of commissions 
to be allowed upon the receipts and disbursements as upon a quantum 
meruit, not exceeding 5 per cent, and allow one-half thereof to plaintiff's 
intestate. 

APPEAL from Whedbee; J., at February Term, 1911, of WARE. 
This is a controversy, submitted without action, to determine the 

amount due plaintiff's intestate as one of the exccutors of Florence P. 
Tucker, who died 15 December, 1909, leaving a last will and 

(254) testament appointing Thomas E. Womack and Cary K. Durfey 
executors. 

This paragraph in  the will is the only part  of it pertinent to the con- 
troversy: "My said executors shall receive out of my estate, in  full 
compensation for all services and responsibilities to be by them ren- 
dered and incurred, whether as executors or trustees, the single sum 
of $2,000 each, and in addition thereto they shall be allowed a commis- 
sion of 5 per cent on the receipts of income and 2 per cent upon disburse- 
mcnts thereof, and may employ such reasonable clerical assistance as 
may be necessary. Owing to the trust and confidence I have in  Gary K. 
Durfey, it is my desire that my exccutors shall continue him in his pres- 
ent position with the same salary I shall be paying him a t  the time of 
my death." 

The controversy was heard by his ISonor, Judge Whedbee, a t  February 
Term, 1911, Wake Superior Court, who gave judgment that the plain- 
tiff's testator was entitled to $188.31, being one-half of the commissions 
on income fixed by the will, but no part of the $2,000. Plaintiffs ex- 
cepted and appealed. 
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Aycock & W i n s t o n  f o r  plaintif fs.  
I Io ld ing  LE Snow fo r  defendant .  

BROWN, J. Thc facts set out in the case substantially show that Mrs. 
Tucker died 15 December, 1909, leaving a will and appointing Thomas 
B. Womack, her legal adviser, and the defendant as executors. Judge 
Womack and his coexecutor transacted the business of the estate up to 
the death of the former, 18 February, 1910. 

Thc question presented is the just compensation due the estate of 
plaintiff's testator. 

I t  is stated in  the record that during the time he acted as executor 
' 

the receipts of thc estate amounted to $46,920.22, not inchding sales of 
any rcal estate, and the disbursements $7,347.66. 

The question presented is one of first impression, and we are without 
precedent or authority to guide us. 

We agree with his I3onor below, that the plaintiff's intestate 
is not entitled to the $2,000, ana as the time when i t  was to be (255) 
paid is not fixed by the will, i t  is impossible to prorate it. 

The plaintiff's intestate was prevented by death from fully discharging 
the duties as executor, for which the $2,000 was plainly intended as 
compensation for all services to bc performed by the executor in addi- 
tion to the commissions on income fixed by the will. 

We think, however, that plaintiff's intestate failed to perform all the 
services, not by his own fault, but because of his untimely death. Con- 
sequently we are of opinion that his services should be measured by the 
just and reasonable rule of quantum meru i t ,  and that should be gauged 
by the compensation allowed by law, had the will fixed no compensa- 
tion. 

We are of opinion that plaintiff's intestate is entitled to onehalf of 
the commissions, not cxeeding 5 pcr cent, upon the sum of $46,920.22, 
the receipts of the estate, and not exceeding 5 per cent upon the sum 
of $7,347.66 disburserncnts. 

This of course will not apply to the Executor Durfey, who is living 
and discharging the duties of sole executor. His compensation will be 
adjusted by the terms of the will. 

The Superior Court will fix the percentage of commissions and allow 
plaintiff's intestate one-half of the whole. 

Reversed. 
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SMITHFIELD IMPROVEMENT COMPANY V. COLEY-BARDIN. , 

(Filed 11 October, 1911.)  

1. Landlord and Tenant-Repairs to Leased Premises-Agreement. 
The landlord is not required to keep the leased premises in repair in the 

absence of any agreement between the parties to that effect. 

2. Same-Implied Covenant. 
A covenant on the part of the landlord is not implied, from the fact of 

a lease of a hotel, that he will keep the leased premises in repair or that 
they shall be fit for the purposes for which they are rented. 

3. Landlord and Tenant-Lease-Hotel-Water Pipes-Plumbing-Damage 
to Lessee-Counterclaim. 

A landlord is not liable to the tenant, in the absence of an express agree- 
ment, for damages caused by the inefficient working of the water pipes 
and plumbing system installed in a hotel, the 'leased premises, and in his 
action for the rent, etc., such damages may not be successfully set up by 
the tenant as a counterclaim. 

( 2 5 6 )  APPEAL from Whedbee, J., at March Term, 1911, of JOHN- 
STON. 

Summary proceeding in ejectment. The question of possession was 
not at  issue, as defendant had surrendered possession. 

At the close of the evidence the court instructed the jury to return n 
rerdict for the plaintiff for $163.50, $150 balance due as rent and $13.50 
amount due for pillows. I t  is admitted that is the sum due plaintiff 
by defendant for rent and towels. 

The defendant offered certain evidence tending to establish a counter- 
claim, which was excluded, and defendant excepted. 

F. H.  Brooks for plaintiff .  
AbeZZ & Ward for defendant.  

BROWN, J. Plaintiff leased by contract in writing to defendant its 
hotel, including the waterworks and connections used exclusively to 
supply i t  with water. This proceeding was brought to eject defendant 
and recover balance of rent due plaintiff. Defendant pleaded a coun- 
terclaim, viz., that under the rental cbntract between the plaintiff and 
the defendant, the plaintiff rented to the defendant the waterworks and 
all connections thereto belonging. That it m7as the duty of the plaintiff 
to keep said waterworks and connections in proper repair and in good 
condition, so that a supply of water could be had at all times for nec- 
essary use in said hotel. That on account of the carelessness and negli- 
gence of the plaintiff in not keeping said waterworks and connections in 
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p & e r  repair and in  good condition, thereby cutting off the water sup- 
ply necessary for use in the said hotel, and in  the failure to furnish water 
necessary for the same, the defendant has been damaged. The defend- 
ant offered evidence tending to provk that the waterworks and pipes 
got out of order during her tenancy, that plaintiff neglected to 
repair them and that defendant was damaged thereby. IIis '(257) 
Honor excluded the evidence upon the ground that i t  was de- 
fendant's duty to repair the waterworks in  the house during her ten- 
ancy, and not plaintiff's. 

We have examined the written lease with care, and are unable to 
find any covenant in i t  by which the landlord binds llimself to keep the 
propcrty or the waterworks during the lease in repair. Whether the 
tenant obligated to do i t  is immaterial. 

Without express stipulations in a lease, the law implies a covenant of 
quiet enjoyment upon the part of the landlord, and if the tenant be right- 
fully evicted by another he may recover damages, and this covenant ex- 
tends to water and sewerage connections existing at  date of lease. 
Huggins v. Waters, 154 N .  C., 444. 

Under the civil law, in cam of tenancies for short terms the landlord 
was under implied obligation, without special agreement, to Beep the 
premises in  repair. 4 Kent Corn., 110; Felton v. Cincinnati, 95 Fed. 
Eep., 336; Biterbo v. Friedlander, 120 U, S., 707. But under the com- 
mon law i t  is well settled'that, in the absence of any agreement between 

1 the partics, the landlord was under no obligation to his tenant to Irrap 
the demised premises in repair. 

The common law considers such a lease as the one in evidence as the 
grant of an estate for years, to which the lessee takes title. The lessee 
is bound to pay the stipulated rent, notwithstanding injury by flood, fire, 
or other external cause. I t  required a statute of the State to relieve the 
lessee where the propcrty is destroyed by fire. 

By the common law the lessor is under no implied covenant to repair, 
or even that tho premises shall be fit for the purpose for which they are 
rented. 3 Kent Com., 465; Brown Leg. Max. (8 Ed.), 213-214; Fowler 
v. Batt, 6 Mass., 63; Doupe v. Genin, 45 N.  Y., 119; 2 McAdam on 
Landlord and Tenant, scc. 383; I Taylor on Landlord and Tenant, sec. 
327 ; Viterbo v. Friedlander, supra. 

Chanc~llor Kent states the distinction between the civil amd (258) 
common law as follows: "The.Roman law made some conipen- 
sation to the lessee for the shortiiess of his five-year lease, for it 
gave him a claim upon the lessor for reimbursement for his reasonable 
improverncnts. The landlord was bound to repair, and the tenant was 
discharged from the relit if he was prevented from reaping and enjoy- 
ing the crops by an extraordinary and unavoidable calamity, as tem- 
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INVESTMENT Co. 2). TELEGRAPH CO. 

pests, fire, or enemics. In these respects the Roman lessee had the 
advantage of the English tenant, for, if there be no agreement or statute 
applicable to the case, the Englisll. landlord is not bound to repair, or to 
allow the tenant for repairs made without his authority; and the tenant 
is bound to pay the rent, and to repair at  his own expense, to avoid the 
charge of permissive wastc." 

"The rule of caveat crnptor applies to leases," says the Encyclopadia, 
"and the landlord is not even under an implied obligation to remedy 
defects in  the demised premises existing at  the time of the demise. I t  
follows, therefore, in the absence of any agreement on the part of the 
landlord to repair, a tenant cannot recover from the landlord the cost 
of repairs made by him, etc." 18 A. & E., 215. 

I n  regard to waterworks, it has been held in  New York that when 
water pipes are arranged for an entire building occupied by different 
tenants, i t  is the duty of the 1andIord to keep the pipes in repair, or the 
failure to repair may amount to .a constructive evictment. Bank v. 
Newto%, '76 N. Y., 616. 

But the Massachusetts court holds that a landlord is under no im- 
plied obligation to keep in repair water pipes used exclusively in carry- 
ing water to the part of the building demised to the tenant, and there- 
fore is not liable to such tenant f o r  leakage from such pipes. McKeon 
2%. Cutter, 156 Mass., 296. 

Upon a review of the record we find 
No error. 

SOUTHERN INVESTMENT COMPANY v. POSTAL TELEGRAPH-CABLE 
COMPANY. 

(Filed 18 October, 1911.) 

1. Contracts-Breach-Tort Feasor-Damages. 
I n  the absence of specific stipulation, where one has entered into the 

enjoyment of a right conferred by contract, a n  interference with such 
enjoyment on the part of a tort feasor is not imputable to the grantor. 

2. Tenants in Common-Leases by One-Acts Prejudicial-Rights of Coten- 
ants. 

A tenant in common is not permitted to do acts which are prejudicial 
to his cotenant's estate, or to carve out his own part of the estate or to 
convey i t  in  such a manner as  to compel his cotenant to take his share in 
certain parts. 
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3. Same-Easements-Severalty. 
Servitudes and easements upon lands cannot be granted by a tenant in 

common without the consent of his cotenants, and any one of them may 
prevent it  until the estate is divided into separate parts; and when each 
holds his own part in severalty, either of them may impose the servitude 
and grant  the easement upon his own share, as he pleases. 

4. Same-Damages-Tort Feasor. 
When a tenant in  common has granted to a stranger for a valuable con- 

sideration a license which he has no right to make, whether i t  is a lease, 
a n  easement, or a revocable license, and the delivery and enjoyment of 
the privilege has been interfered with and prevented by his cotenant, the 
cotenant having the right thus to interfere is not a tort feasor, and the 
grantee may recover in  his action against his grantor such damages inci- 
dent to the wrong as  were in  the reasonable contemplation of the parties 
and capable of ascertainment with a reasonable degree of certainty. 

5. Same-Telegraph-Railroads-Consent-Cotenant. 
When a telegraph company and a railroad company are tenants in corn-, 

mon in a telegraph line upon and along the right of way of the latter 
under a contract for a term of years, which was to be used by both com- 
panies for their respective businesses, with stipulations as  to the number 
of wires to be strung and used for each and for additional wires to be 
strung and used for like purposes, imposing mutual burdens on the con- 
tracting parties for their maintenance, etc., the telegraph company has 
no right to grant to another corporation, in furtherance of a disconnected 
and separate business, the privilege of affixing two telephone wires to 
these poles and of imposing this additional burden upon the owners, in  
the absence of a n  express provision to that effect and without the 
consent of its cotenant. 

6. ~ e ' a s u r e  of Damages-Telegraphs-Railroads-In Contemplation of Lease 
-Reasonable Contemplation-Ascertainment. 

The defendant telegraph company and a railroad company were tenants 
in common of a line of telegraph along the latter's right of way, and the 
defendant leased to a separate and independent telephone company the 
right to the use of the poles for the purpose of stringing and operating 
two telephone wires for the use of the lessee. In  the contract of lease 
there was a provision that  either of the parties thereto may terminate the 
lease upon giving thirty days previous notice to the other. The railroad 
company, the cotenant of the defendant, prevented the licensee from 
stringing the wires before the time agreed upon for the commencement 
of the lease: Held, plaintiff, the licensee, was entitled to recover its rea- 
sonable costs and expenses incurred in  making proper preparations to 
carry out the contract, including freight charges paid in delivering the 
material along the route and the loss incident to purchase and resale 
where the same could not be used to advantage or otherwise disposed of, 
under the rule that  they must have been within the reasonable contempla- 
tion of the parties and reasonably capable of ascertainment. 
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7. Instructions-Harmless Error-Appeal and Error. 
When it would have been proper for the court to have instructed the 

jury to find for the plaintiff, if they found the facts to be as testified to by 
the witnesses, the defendant is not prejudiced by an instruction given to 
the effect that they should so find upon certain phases of the evidence. 

(260) APPEAL from 0. H. Allen, J., at May Term, 1911, of BEAU- 
FORT. 

Action to recover damages for alleged breach of contract on part of 
defendant. On issues submitted, there was yerdict in favor of plaintiff, 
assessing his damages a t  $1,000. Judgment on the verdict, and defend- 
ant excepted and appealed. 

Small, McLean ci3 McMullan for plaintiff. 
R. C. Strong and W .  B. Rodman for defendant. 

HOKE, J. On the trial i t  appeared that, on or about 1 February, 1909, 
plaintiff, a corporation "owning and operating a telephone line 

(261) and system" into and out of Iiew Bern, Washington, Farmville, 
and Greenville, N. C., being desirious of extending the same1 to 

Wilson and Raleigh, N. C., and intermediate points, entered into nego- 
tiations with defendant corporation, with a view of securing a right or 
license to use, for the purpose indicated, a line of poles to said points, 
placed along the right of way of the Raleigh and Pamlico Sound Rail- 
road Company, and in which defendant had acquired an interest by 
contract with the latter company, and, on 1 May, 1909, a con- 
tract, properly executed, was made between plaintiff and defendant by 

a which said defendant, in consideration of $376 per annum, payable 
semiannually in advance, granted to plaintiff, termed in the contract 
licensee, the right to attach to said poles along said route two wires, to 
be used only as telephone wires and for no other purpose, together with 
necessary brackets, insulators, etc. This agreement contained a further 
stipulation to the effect that the same could be terminated by either 
party on giving to the other thirty days written notice of such intent, 
and, in whhh case, the licensee should have the privilege of removing 
said wires, fixtures, etc. 

I t  appeared, further, that the interest of defendant company, a cor- 
poration doing a telegraph business, was acquired and set forth in a writ- 
ten contract, duly executed, entered into between said defendant and the 

. Raleigh and Pamlico Sound Railroad Company in August, 1905, by 
which the two contracting parties were to own said poles as tenants in 
common for twenty-five years, and on temination of the contract the 
telegraph company had the right to remove the wires and fixtures placed 
by that company, and the poles and such wires as the railroad com- 
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pany had placed to bc and remain as the property of the railroad. This 
latter contract contained express provision for two wires to be used in the 
telegraph busniess, with the right and privilege of either to place addi- 
tional wires and fixtures thereon as the said business might require, and 
also made minute specifications as to user of said wires in doing tele- 
graph work for railroad business and for the general public and as to 
the different duties and burdens imposed upon the two contracting par- 
ties in the operation and maintenance of the line. 

I t  was further maide to appear that the rights and interests (2621 
of the railroad company in thc railroad, its franchise, the right 
of way and tho said poles tlic~reon, were subsequently acquired and 
held by the Norfolk and Southern Railway, which last mentioned 
road, by proceedings had, was, a t  the time of the alleged breach of con- 
tract bctsveen plaintiff and defendant and a t  the time same was made, 
in  the hands and control of receivers appointed by the Federal Court. 

There was evidence on the part of plaintiff tending to show that as 
soon as the contract between plaintiff and defendant had been duly 
made and executed, payment of the first installment of rent having been 
postponed by mutual consent of the parties, the plaintiff proceeded to  
purchase and distribute along the railroad line the necessary equip- 
ment and material to construct the plant and install the telephone sys- 
tem as contemplated and provided by the contract, and made an effort 
to affix the wires to the poles, when i t  was interfered with and the 
work stoppcd by the receivers, claiming the right to do so, and plaintiff 
was forced to give over its purpose and dispose of the material pur- 
chased a t  considerable loss. 

On this question, H. Susman, a witness for plaintiff, testified that the 
material and equipment, having been purchased, was fitted for the line 
to Wilson and Raleigh, could not be used on the portions of linc already 
constructed, and he was forced to sell i t  at  considerable loss, which, 
with the freight paid for its delivery along the route and preliminary 
work, reasonable and necessary in preparation, amounted to $1,398. 
I t  appeared further, that the receivers were resisting the right of dc- 
fendant company to any other or further use of the poles, and had filed 
a petition in  tbc cause, praying that the road be relieved of the stipula- 
tions of their contract with defendant, and, further, that when it was 
disclosed that the action of the receivers would operate to prevent plain- 
tiffs from exercising the rights and privileges granted in the contract 
between plaintiff and defendant, said defendant, on 9 June, 1909, gave 
due notice in  writ in^ that i t  elected to terminate its contract in thirty - 
days from said date, etc. 

On these, the controlling facts relevant to the inquiry, the de- 
fendant assails the validity of plaintiff's recorery, contending: (263) 
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(1) That no breach of contract has been shown; ( 2 )  in ariy everit, 
the damages should be only nominal. But in our opiniou, neithe: 
position can be sustained. Undoubtedly, as insisted on by dcfendant, it 
is a Correct general proposition that, in thc absence of specific stipula- 
tion wheil one has entered into the enjoynicnt of a right conferred by 
contract, an interference with such enjoyment on the part of a torL 
feasor is not imputable to the grantor. The autlioritias cited by 
defendant are apt in support of that position. Hurest v.  Marx, 67 Mo. 
App., 418; Moore v. Webber, 71 Pa.  St., 429; Underwood v. Birchard, 
41 Vt., 305. But no such case is presented here. On the contrary, it 
appears that the receivers of the railroad are contonding that the road 
should no longer be bound in any way by the terms of the contract be- 
tween the defendant and the railroad, and have filed a petition that the 
same be set aside'. But, without reference to the ultimate deterniina- 
tion o f  the questions involved in  that proceeding, and assuming that the 
defendant's position is sustained and that their contract with the rail- 
road holds, we find nothing in i t  which confers upon defendant the right 
to make the contract upon which plaintiff has brought suit. A perusal 
of that agreement will disclose that, under its provisions, this defendant 
and tho railroad, or its successors and assigns, b~came tenants in com- 
mon of these poles for the term of twenty-five years, for the purpose of 
operating a telegraph system along this route, to serve both the general 
public and the railroad company. Specific stipulation is made for two 
wires, in  the first instance, and the right and privilege of either of con- 
tracting parties to affix additional wires as its business might require, 
iuterchangeable duties and burdens are provided for between the con- 
tracting parties, in reference to the operation of the system arid tho 
maintenance and repair of the line, its wires and fixtures, etc. I11 such 
case, and in the absence of specific provision conferring the power and 
without permission given by its cotenant, the defondant had no right 
to grant to plaintiffs, in furtherance of a disconnected and separate 
business, the privilege of affixing two telephone wires to these poles and 

of imposing this additional burden upon the owners. Murra?] 
(264) v. Haverty, 70 Ill., 318; Marshall v. Trumbull, 28 Conn., 183; 

Hutchinson v. Chase, 39 Me., 509; 4 Kent's Commer~taries, pp. 
508-513. I n  Hutchinson's Gasp, st~~pra,  nice, b., deIivering the opinion, 
said: "The general rule seems to be well settled that one tenant in com- 
mon cannot, as against his cotenant, convey ariy part of the conirnorr 
property by metes and bounds, or even an undivided portion of such 
l ~ a r t .  Bartlett v. T$arlow, 12  Mass., 348; Pcubody v. Minot, 24 Pick., 
329; Griswold v .  Johnson, 5 Conn., 366; Smith u. Benson, 9 Vt. The 
reason is obvious. His title is to an undivided share of the whole, and 
he is not authorized to carve out his own part, nor to convey in such s 
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manner as to compel his cotenants to take their shares in several dis- 
tinct parcels, such as he may please. Great Falls Go. v. Worcester, 15 
N. H., 412. Even though his dced may bind him by way of estoppel, 
as against the cotenants, such deed is inoperative and void. 4 Kent's 
Commentaries, 368. Though tenants in common arc, in legal contern- 
idation, all seized of each and every part of the estate, still they are not 
permitted to do acts which are prejudicial to their cotenants." ,%nd 
further:  "As one tenant in common cannot convey the entire estate, 
or the whole of any portion thereof, or give a valid release for injuries 
done thereto, so, too, and for the same reasons, he cannot subject the 
common property to particular servitudes, by which the rights of his 
cotenants will be affected. These servitudes, or easements, must be 
created by the owner, and one tenant in common cannot establish them, 
upon the common property, withoat the consent of his rotenant. 3 Kent's 
Com., 436; 2 Hilliard's Abbr., 118. Such, also, is the rule of the civil 
law. He  who has the property of an estate only in conlrnon with oth- 
ers, without any division of the several shares, cannot subject any part 
of it to a service without the consent of all his copartners; and any one 
of them may hinder i t  until, the estate being divided into shares, every 
one nmy impose a service on his own share if hc think fit. And like- 
wise he who possesses in common and undivided a portion of the land 
or  tenement to which the service is so due cannot by himself free the 
land or tenement which owes the service; but the service remains 
for the portions of others. For  these services are for every (265) 
part of the land or tenement to which they are due, and every 
one of the proprietors has an interest in the service for his own portion." 
This, we think, being the correct principle, whether the right which 
defendant undertook to grant plaintiff be considered a lease, as argued, 
an easement, or revocable license-and we think i t  clear that it was 
the latter-there has been a breach of contract on the part of defend- 
ant. 

For  valuable consideration, defendant has made a binding agreement, 
granting to plaintiff a license which he had no right to make; the deliv- 
cry and the enjoyment of the privilege has been interfered with and 
prevented, not by a tort feasor, but by one having right, and, on author- 
ity, plaintiff should be allowed to recover. Ker-rison 11. Smith, L. R. Q. 
P,. Div. 1897, p. 445; Smart v. Lewis, 109 E. C. L.., 282, 717. Uespeaun: 
v. De Lane 71 N. J .  L., 280, and in our own reports the case of Sloan v. 
Hart ,  150 N. C., 269, is in  recognition of the same gencral principle. 
The court, therefore, committed no error to defendant's prejudice in 
charging the jury on the question of breach of contract as he did, in ef- 
fcct, "that defendant was responsible if plaintiff was interrupted in the 
enjoyment of the rights bargained, by reason of litigation and difficul- 
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ties arising between the railroad and defendant and of which defendant 
had knowledge at  the time i t  made the contract. I n  our view, he might 
well have told the jury, if they believed the evidence, there had been a 
breach of contract. On the question of damages, his IIonor, in  general 
ierms, charged the jury that if a breach of contract was established the 
plaintiff was entitled to recover the damages, incident to the wrong, 
which were in the reasonable contemplation of the parties, and, more 
specifically, and to the extent they were in such contemplation, they 
could allow the reasonablc costs and expenses incurred by plaintiff ill 

makiqg proper preparation to carry out the contract, including cost 
of survey, the freight charges paid in  delivering the material alo114 
the route, and the loss incident to purchase and resale of material where 
the same could not be used to advantagc or otherwise disposed of, etc. 

Subject to the well recognized rule, stated by the court, that 
(266) damages must be such as were i n  the reasonabIe contemplation 

of the parties and capable of asccrtaininent with a reasonablo 
degree of certainty, a recovery for breach of contract is allowed as conl- 
pensation for the loss sustained (HassadXhor-t v. Hardisom, 114 N. C., 
485; Hale Damages, pp. 38-39), and plaintiff, having been induced by 
defendant's wrong to make this outlay, the amount should bc made good 
to him. And we may not approve the position earnestly insisted on by 
defendant, that plaintiff should be restricted to nominal damages, by 
reason of notice given that defendant elected to terminate the contract 
i n  thirty days, the argument be'ing tha~t, as plaintiff would, in  any event, 
have had to take down and remove the inaterial in that time, he suffered 
no actual loss. This position rests upon the theory that the contract 
had been carried out and the notice duly given according to its terms, 
the resultant damage in such case being necessarily and entirely specu- 
lative; whereas, in-fact and truth, the-contract had been broken when 
the notice was given, and the damages claimed had been already suf- 
fered-certainly so before the notice ever became effective. This, too, 
i~ the correct view to take of Kivett v. XcKeithan, 90 N. C., 106, in  its 
application to the facts, an authority much relied on by defendant. I n  
that case i t  was held "That a par01 license, relating to land, either vol- 
untary or supported by valuable consideration, may be revoked by the 
owner, without incurring liability in  damages, when notice is given and 
reasonable opportunity afforded to remove the improvements put u p  
thereunder." I t  will be noted that the decision proceeds upon the theory 
that no actionable wrong had been committed, and on that ground 
no damages were allowed. I n  our case a breach of contract has been 
established and, under correct rulings, damages therefor have been 
properly awarded. There is no error, and the judgment for plaintiff i s  
affirmed. 

No error. 214 
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CHARLES S. RILEY & GO. v. W. T. SEARS & CO., INC. 
(267 

(Filed 18 October, 1911.) 

1. Appeal and Error-Second Appeal-Matters Concluded. . 

Questions which were well within the scope of the inquiry of the same 
case on a former appeal will not be considered on a second appeal, and the 
parties are concluded by the former decision. 

2. Same-Vendor and Vendee-Insolvent Corporation-Purchase Subject to 
Laborer's Lien-Defenses, 

The vendee of the assets of an insolvent corporation sold by the re- 
ceiver, having purchased them subject to the liens given by the statute, 
Revisal, 1206, for labor done and services rendered within two months 
next preceding the institution of the proceedings in insolvency, resisted 
payment of the claims of these lienors; and on appeal to the Supreme 
Court it was ascertained that the claims were valid and judgment entered 
that the receiver pay them with whatever moneys of the corporation were 
on hand and collect the balance from the vendee and the surety on his 
bond given for their payment. On a second appeal: Held, the vendee 
was concluded, by the decision rendered on the first appeal, from further 
resisting payment to the receiver for the lienors, and the further defense 
that there were certain actions of tort then pending against the insolvent 
corporation is not available. 

APPEAL from Peebles, J., at April Term, 1911, of NEW HANOVER. 
Action, beard on motion made in  the cause. From judgment en- 

tered plaintiff Riley & Go. excepted and appealed. 

Herberi McClammy for plaintifl. 
Kenan & Stacy and E. K. Eryan for defendant. 

HOKE, J. On the hearing i t  appeared that this was an action by 
Riley & Go., holding a large claim against Sears Company, Incorpo- 
rated, secured by mortgage as part of the assets, to dissolve the debtor 
corporation and distribute the assets according to law. I n  the prog- 
ress of the cause sale was had of a large portion of all of the property, 
and Charles S. Riley & Co., creditor and mortgagee, became the pur- 
cha~ser a t  the price of $15,000, and after paying $2,000, an amount 
ascertained to be due under a mechanic's lien, gave bond in  the sum of 
$13,000, conditioned to pay such further claims as might be es- 
tablished and declared as prior liens on the corporation assets. (268) 
It further appeared that certain persons, claiming to be cred- 
itors by reason of wages due for labor performed for said corporation 
within two months before proceedings instituted, filed their petitions 
in  the cause, asserting such claim, and, the same being resisted by plain- 
tiff, a t  May Term, 1910, of said Superior Court, an issue was submitted 
and it was duly established that the petitioners were due from defendant 

215 



I N  T H E  SUPREME COURT. [I56 

corporation certain specified amounts as wages for work and labor and 
within the sixty days, etc. Judgment was therefore formally entered 
for these amounts, declaring same a prior lien on the property of the 
corporation. The receiver was directed to pay the full amount of these 
claims out of any moneys on hand, and if not sufficient amount on hand 
for the purpose, that he collect same from plaintiff, Charles S. Riley & 
Co., and on the bond given, as stated. Plaintiff appealed from this or- 
der to Supreme Court. The appeal was dismissed at  Fall  Term, 1910, 
and this action of the Supreme Court having been certified down, plain- 
tiff made further resistance to the order., claiming that payment of the 
claims embodied in the former judgment cannot now be properly made 
by reason chiefly of certain actions of tort now pending against defend- 
ant corporation, and which might also be declared liens on the assets. 
The Court below being of opinion that plaintiff's position was unten- 
able, gave further directions that the receiver proceed to collect the 
judgment, and plaintiff excepted and again appealed to this Court. 

Our statute in  reference to these claims, Revisal, see. 1206, provides 
that in proceedings of this character the wages due to "laborers and 
workmen and all persons doing labor or service, of whatever character, 
in  the regular employment of such corporations, shall be a first lien upon 
the assets for the amount of wages due them, respectively, for their 
work rendered within two months next preceding the date when proceed- 
ings in insolvency shall be instituted." And if this were a question 
now open to plaintiff, the statute and authoritative interpretations of it 
would seem to be against plaintiff's position. Trust  and Deposit Co. v. 

Fisher, 200 U.  S., 58; Cox v. fighting and Fuel Co., 152 N .  C. ,  
(269) 164; R. R. v .  Burnett, 123 N.  C., 210; Dunavant v. R. R., 122 

N. C., 1001; Coal Co. v. Electric Co., 118 N.  C., 232. But the 
position is not open. At a former term of the court, the question as to the 
amount of these claims and their priority as liens upon the assets were 
investigated, and both the amount and the liens and the priority of same 
were fully established. Judgment to that effect was formally entered 
and signed by the presiding judge, and plaintiff's appeal from such 
judgment, as heretofore stated, was regularly and formally dismissed. 
The questions which plaintiff now seeks to raise, were, no doubt, P~xllp 
considered and passed upon when the former judgment was entered; 
certainly they were well within the scope of the inquiry, and in such 
case we have relpeatedly held that a litigant is concluded and cannot 
raise the same questions upon a second appeal. Roberts v. Baldwir~ ,  
155 N. C., 276; Hollry v. Smi th ,  132 N.  C., 36; Perry v. R. R., 120 
N. C., 333. 

There is no error, certainly, which gives plaintiff any just around of 
cornplaint, in entering the second judgment, simply that the receiver 
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proceed to collbct the money rcquired to pay these claims. This will 
be certified, that appropriate measures be taken to enforce obedience 
to the judgment of the Court. 

Affirmed. 

Ci ted:  Alexa,nder v. Stateroille,  165 N. C., 533; Foster v. T r y o n ,  
369 N. C., 183; Xeahorn v. Charlotte,  171 N.  C., 541. 

LUCY JOHNSON v. CITY OF RALEIGH. 

(Filed 18 October, 1911.) 

1. Cities and Towns-Defects in  Streets-Injury to Pedestrians-Negligence 
--Notice, Actual or Implied. 

I t  is the duty of the governing authorities of a town to keep its streets, 
sidewalks, and drains in a reasonably safe condition so far  as  this can 
be accomplished by the exercise of proper and reasonable care and con- 
tinuing supervision; and, in such cases, upon the issue a s  to deferidant's 
negligence, under conflicting evidence, the jury a re  to determine whether 
the authorities had notice or knowledge of the defect complained of a s  
having caused the injury, in  time to have remedied it, or whether i t  had 
existed for such length of time and under such circumstances that they 
should have discovered and repaired it. 

2. Cities and Towas-Defect in  Streets-Injury to Pedestrians-Lights at 
Night-Negligence-Evidence. 

In  an action to recover damages of a city, alleged by plaintiff to have 
been received by reason of defendant's negligence in  permitting a hole 
to remain in its sidewalk, into which she fell on a dark night, when there 
was no light or sufficient light, which i t  was the duty of the defendant 
to provide, the absence of lights a t  the place of the injury is not negligence 
per se, but only a relevant fact on the determinative questions whether 
the streets were kept in a reasonably safe condition and whether .the 
authorities had properly performed their duty concerning them a t  the time 
and place of the occurrence of the injury. 

APPEAL from Whedbee,  J., at February Term, 1911, of WAKE. (270) 
Action to recover damages for pelrsonal injuries causcd by 

alleged negligence of dcferrdant in failing to keep its streets in proper 
lepair. On the issue as to negligence, thore was verdict for defendant. 
Judgment on verdict, and plaintiff excepted aind appealed. 

Douglass, L y o n  & Douglass for pladntiff. 
W.  H. Pace for defendant.  

HOKE, J. On the trial it appeared that on the night of 5 February, 
1910, plaintiff was crossing from her home on Bloodworth Street to 
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Barber's store, nearly opposite, and while near the sidewalk she felI 
i ~ t o  a hole, about 1% to 2 feet in depth, and was injured; that just at  
the edge of the sidewalk and nearly in front of the store, instead of an 
open gutter, a long box had been placed "like a rabbit-gum," as one of 
the witness described it, and covered over with dirt, and the hole had 
been caused, in all probability, by a wagon, in driving over or along 
this way, having crushed in the box. There was evidence on part of 
plaintiff tending to show that it was a dark night, with no light, or not 
sufficient light, on the street; that she crossed at  the place where per- 
sons were accustonied to go, and that the authorities had actual notice 

of the existence of the hole in time to have remedied the defect, 
(211) and, in any event, the same had been in existence for such a 

length of time that they should have known i t  and had same 
properly repaired. 

The evidence on part of defendant tended to show that they had no 
notice or knowledge of the hole, and that same had not been there long 
enough to have enabled them to discover i t  in  the exercise of ordinary 
care,.and that there was adequateslight .at the cross street, a short dis- 
tance away, etc. 

I n  the conflict of evidence, the court charged the jury, in general 
terms, that i t  was the duty' of the governing authorities of a town to 
keep its streets, sidewalks, drains, and culverts in  a reasonably safe con- 
dition as far as this could be accomplished by the exercise of proper and 
reasonable care and continuing supervision, and under this rule sub- 
mitted the issue of defendant's negligence to the jury on the questron 
whether the authorities had notice or knowledge of the existence of the 
hole in time to have remedied the defect, or whether it had existed for 
such length of time that they should have discovered and repaired 
the same. I n  reference to the lights, the court, in  effect, told the jury 
that the absence of lights at  the place of the injury, if such condition 
axisted, was not negligence per se, but was only a relevant fact on the 
determinative questions whether the streets were kept in a reasonably 
safe condition and whether the authorities had properly performed their 
duty concerning them at the time and place of its occurrence. 

We have carefully examined the record, and are of opinion that the 
charge is in  accord with our decisions on the subject and the case has 
been fully and fairly submitted to the jury. Revis v. Raleigh, 150 R. C., 
353; Kinsey v. Kimton, 145 N.  C., 108; Fitzgerald v. Concord, 140 
R. C., 110; and on the question of lights, see White v. New Berm, 146 
K. C., 447. There is no error, and the judgment below must be affirmed. 

30 error. 

Cited: Brady v. Randlemafi, 159 N .  C., 436. 
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GEORGE D. BIZZELL ET AL. v. J. B. ROBERTS, JULIA KATE ROBERTS, 

AND ZILPHIA A. WARREN. 

(Filed 18 October, 1911.) 

I. Blortgages-Notes-lnkrest-MaturiOy on Default-Eeasonable Provisions. 
Where a deed is payable in  installments and is secured by a mortgage 

containing provision that the entire debt shall mature on failure to pay 
the interest or specified portions of the principal as  i t  comes due, or any 
other reasonable stipulation looking to the care and preservation of the 
property or the maintenance of the lien thereon, such provision or stipula- 
tion, in the absence of circumstances tending to show fraud or oppression 
or "unconscionable" advantage, is enforcible as  a valid contract obliga- 
tion. 

2. Same-Waiver-Option of Mortgagee. 
Provision in a mortgage that the mortgage notes shall mature and be- 

come payable on failure of the maker to pay the interest as  i t  may become 
due a t  the stated periods is primarily for the benefit of the mortgagee, 
and, as  a rule, will be waived by him by the acceptance of all arrears, 
the occasion of the default, and invariably so when the maturing of the 
debt is expressed to be a t  the option or election of the mortgagee and he 
accepts the arrears with the expressed or implied intent to waive the for- 
feiture. 

3. Mortgages-Notes-Debtor and Creditor-Additional Security-Maturity- 
Original Debt-Pleadings-Demurrer. 

When a mortgage creditor has taken a note or other collateral a s  ad- 
ditional security for his debt, which has matured, he may proceed to col- 
lect it  according to its tenor, whether the principal debt is due or  not, 
if there is no binding stipulation to the contrary; and i n  his suit upon the 
collateral note under these circumstances a demurrer to the complaint 
will not be sustained. 

APPEAL from Peebles, J., at August Term, 1911, of WAYNE. 
Action heard on demurrer to complaint. There was judgment over- 

ruling the demurrer, and defcndants excepted and appealed. 

W. T .  Dorteh amad M.  T .  Diekinson for plaintiff. 
Langston & Allen for defendant. 

HOKE, J. I t  appeared in  the complaint that on 3 March, 1909, (273) 
defendants J. B. Roberts and Julia Kate Roberts became indebted 
to plaintiff in the aggregate sum of $2,750, payable by installments and 
eviditnced by the promissory notes of said defendants under seal. 

1. For $600, payable sixty days after date. 
2. For $500, payable one year after date. 
3. For $500, payable two years after date. 
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4. For  $500, payable three years after date. 
5. For  $650, payable four years after date. 
There was mortgage on real estate securing said indebtedness and con- 

taining the stipulation that if default bc made on the payment of either 
of said notes and interest thereon when due, then all of said notes 
should become "due and payable at  once." 

That defendant Roberts had made payments on said notes as fol- 
lows : 

"On thc first of said notes was paid $141 on 18 March, 1909, and 
said note was paid in  full on 9 November, 1909 ; and the second of said 
notes was paid in  full on 9 November, 1909 ; and on the third of said 
notes $252.62 was paid on 9 November, 1909; and on 17 February, 
1911, there was paid on the balance due on said notes the sum of $1,050, 
which credit is subject to a deduction of $47.23, the amount paid by the 
plaintiffs for taxes on said land for th,: years 1909 and 1910; and that 
no further payment has been made upon said notes, and the remainder 
of said indebtedness, to wit, $565.21, with interest thereon from 17 
February, 1911, is now due and owing to the plaintiffs by the defend- 
ants." 

The complaint further stated that on 3 June, 1909, defendants J. B. 
and Julia Kate Roberts and their codefendant, Zilphia A. Warren, in 
further security of said first-mentioned notes, executed their promissory 
note under seal for $450, with interest, etc., payablc 1 January, 1910, 
and that no part of this note had been paid; and on these allegations 
plaintiff demanded jud,ment on the $565.21 balance due on the prin- 
cipal indebtedness and for $450, with interest, being the amount due on 

the collateral. The present action was instituted on 16 May, 
(274) 1911, and defendant demurred to the complaint, assigning for 

cause that no part of plaintiff's claim had matured a t  the time 
of action commenced. 

Authority here and elsewhere is to the effect that where a debt is pay- 
able in installments, and same is secured by a mortgage containing pro- 
vision that the entire debt shall mature on failure to pay the interest 
or specified portions of the principal as i t  comes due, or any other 
reasonable stipulation looking to the care and preselrvation of the prop- 
erty or the maintenance of the licn thereon, such stipulation, in the ab- 
sence of circumstances tending to show fraud or oppression or "uncon- 
scionable" advantage, is enforcible as a valid contract obligation. Gore 
v. D~aqjis, 124 N. C., 234; Parlcer 1 ) .  Oliver, 106 Alabama, 549 ; O d d 1  v. 
I loyt ,  73 N. Y., 343 ; Imurance Go. ?I. Westerhof, 58 Neb., 379. And 
it is also generally held, uniformly so far  as examined, that a pro- 
vision of this character is primarily for the benefit of the mortgagee 
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(Jones 011 Mortgages, sec. 1183a) ; and from this i t  would seem to fol 
low that the same may be waived by him, and, as a rule, will be by thl. 
acceptance of all arrears, the occasion of the default. This is undoubtedl~ 
the correct position when the maturing of the debt is expressed to b , ~  
a t  the option or election of the mortgagee and he accepts the arrcar. 
with the expressed or implied intent to waive the forfeiture. Vanles 
singen v. Lentz, 171 Ill., 162; Development Co. v. Post, 55 N.  J. Eq 
559; Xire v.  Wightman, 25 N.  J .  Eq., 102; Srnalley v.  Renken, 85 I a  
612 ; Manufacturing Co. o. Robinson, 56 Fcd., 690; Jones on Mortgages, 
SCC. 1186 ; 27 Cyc., 1532. 

It has been said, howcvcr, that this waiver will not result from thc 
acceptance of arrears, when on the face of the mortgage or other instru- 
ment the stipulation as to the maturing of the debt is absolute and not 
made to depend on the election of the mortgagee. Moore v. Sargent, 112 
Ind., 484. 

Without final decision on this question, as the mortgage is not set 
out in  "ipsissimis verbis," there seems to be no conflict of authority on 
the position that where a creditor who takes a note or other collateral as 
additional security for his dcbt annd the samc has matured, he 
may, in the absence of binding stipulation to the contrary, pro- (275) 
ceed to collect i t  according to its tenor, and whether the principal 
debt is due or not. Bank v. Doyle, 9 R. I., 76 ; Hunt  v. Nevers, 32 Mass., 
500. 

The case of Hilliard v. iVTewbermj, 153 N .  C., 104, is in recognition 
of tho same general principle. From this it follows that whether the 
maturing of the principal indebtedness has been waived or otherwise, 
the plaintiff has an apparent right to prosecute the action on the collat- 
eral obligation of $450 which is past due, and the demurrer of defend- 
ant therefore was properly overruled. 

Affirmed. 

MRS. B E L L E  F. WALL ET Ar,. V. LUTHER F. HOLLOMAN. 

(Filed 18 October, 1911.) 

Wrongful Conversion-Severance of Logs-Good Faith-Innocent Purchas- 
er - Cost of Hauling - Measure of Damages - Claim and Delivery - 
WR~VCI'. 

I n  a n  action for the wrongful conversion of certain sawmill logs which 
had been purchased in good faith from the supposed owner of the land, 
but who had in fact but a life estate therein, the measure of damages 
against an innocent purchaser for value will not be increased by the fact 
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that the logs had been hauled a t  a great expense to a public landing, by 
a water, and there sold; for in the absence of evidence of any increase in 

the value of the logs otherwise, the damages will be the value of the logs 
a t  the place from which they were cut; and while i t  would have been 
otherwise had the action been. one of claim and delivery, the plaintiff, by 
his action, has waived his right thereto. 

ALLEN and WALKER, JJ., dissent, 

APPEAL from Carter, J., Spring Term, 1911, of HERTFORD. 
Two actions were brought and by consent are consolidated. 
The action is brought to recover for the wrongful conversion of cer- 

tain sawmill logs cut from the Gatlin land, by Tully Gatlin, who trans- 
ported them to the water at  Sumner's Landing and there sold them to 
the defendant, Luther Holloman, for $84.07, admitted to be the value 

of the logs a t  the water. 
(276) I t  is admitted that the logs measured 12,010 feet and were 

worth in the woods where cut and converted by Tully Gatlin $2 
per thousand feet. Defendant before1 trial tendered judgment for $24 
and costs. 

I t  is admitted that the plaintiffs, except Mrs. Wall, are entitled to 
recover the value of the logs in  the woods or a t  the landing. His  Honor 
instructed the jury to award the latter sum as the measure of damages. 
Defendant excepted and appealed. 

Winborne & Winborne for plaintifs. 
D. C. Barnes for defendant. 

B~own-, J. I t  is admitted that the logs were cut in good faith by 
Tully Gatlin under an agreement with Mrs. Wall, the life tenant of the 
Oiatlin land, and that they were transported some distance and at  con- 
siderable expense to the landing by Tully Gatlin and sold in good faith 
to defendant-a bona fide purchase without knowledge of any defect in 
the title. The only question presented relates to the measure of dam- 
ages for the conversion of the timber. 

I f  plaintiffs were suing Tully Gatlin for damages for a trespass upon 
the land it is admitted they could recover no more than the value of 
the timber a t  the place of severance, where it was converted into a chat- 
tel, together with any actual damage done the land in  removing it there- 
from. Gaslcins v. Davis, 115 N. C. 8 5 ;  Dorsey v. Moore, 100 N .  C., 44; 
Bennett v. Thompson, 35 N. C., 147. 

There can be no doubt that had plaintiffs brought an action in the 
nature of a claim and delivery for those logs at  the landing they would 
have been entitled to recover them as found, and the defendant would 
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not have been entitled to any enhanced value by reason of the cost and 
expense of transporting them to the landing. This arises from the 
impracticability of giving the defendant the benefit of his labor. 

But where, as in this case, the owners of the logs voluntarily waire 
the right to reclaim them in specie, the difficulty of separating the en- 
hanced value given to them by thc labor of the trespasser in transporting 
them to the water no longer cxists. 

"It  is then," says ,the Supreme Court of Wisconsin, "entirely (277) 
practicable to give the owner the entire value that was taken 
frorn him, which seems to be all that natural justice requires, without 
adding to i t  such value as the property may have afterwards acquired 
from the labor of the defendant." Weymouth v. B. R., 17 Wis., 550. 

I t  is admitted that there are two rules for the admeasurement of darn- 
sges in cases like this prevailing in the courts of this country-one the 
severe rule which allows the defendant, however innocent, nothing for 
enhanced value imparted to the chattel solely by his labor, land the other, 
the lenient rule, which depends largely upon the intcntion or rnala fides 
of the defendant, and, according to other authorities, upon the form of 
the action. 

I n  referring to this, the English author Mayne in his work on Dam- 
ages, p. 488, says: "In America there is as usual a conflict," quoting 
from both Kent and Story. I n  reference to the latter, Mayne says: 
"On the other hand, Story, J., laid it down that the true rule is the 
value of the property a t  the market price at  the time of the conversion, 
and this is the doctrinc genelrally prevailing. Mr. Sedgwick takes same 
view." 

I n  the notes on same page the annotator to Mayne says: "The gcn- 
era1 rule in  this country is that the measure of recovery is the market 
value, of the property a t  the time of conversion, with interest to the 
time of the trial," citing a great many cases in support of his text. 

The A. & E. Ency., p. 720, vol. 28, says: "The value of the 
property convertcd is to be estimated at  the place of conversion." After 
adverting to the conflict of decisions, the editor says: "The better rule, 
which is now most generally recognized, is that where the original tak- 
ing is without wrongful purpose or intent, and under the belief that the 
taker has a right to the property, the owner can recover only the unim- 
proved value OF the property; but where the original taking was willful 
and without color or claim of right, thc owner is entitled to recover the 
value of the property a t  thc time of demand for its retnTn and in its 
condition at  that time, and in sucll a casc it is not material that thr 
wrongdoer has changed its character or by inlproveruents greatly 
enhanced its value." Hale on Tolts, 406-410, 417 ; 13 Cyc., 170; (278) 
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CYushing P.  Longfellow, 26 Me., 310; Morgan u. Pozuell, 43 E. C. L.. 
734; Moody v. Whitney,  38 Me., 174; Forsyth 11. Wells, 41 Pa.  St., 291. 

The last two cases were actions of trover and hold that in such action 
where the property was converted in good faith by mistake the rule of 
damage should be the same as in trespass. The Pennsylvania case arosd 
out of a conversion by mistake because of the uncertainty of bounda- 
ries, and the decision is based upon Baron Yadse's judgment in Wood 
2'. Xorewood, 43 Eng. Com. Law, 810. 

A very interesting and learned discussion of the 'subjec-will be found 
in Coal Go. v. Cor, 39 Md., 1, where the cases are reviewed. Also, see 
Nining Go. v. Hertin, 26 Am. Rep., 521, in the notes to which are col- 
lated a large number of cases sustaining our view. 

We think the rule as laid down by the Supreme Court of Wisconsin 
in Weymouth v. R. R., supra, is not only the better law and founded in  
principles of natural justice, but that it has received the distinct in- 
dorsement of this Court in Oaskiru v. Davis, supra, wherein tho opinion 
is quoted from at length. 

This rule is founded upon the reasonable and just theory that in the 
absence of willful wrongdoing compensatory damages are intended as a 
pecuniary equivalent for the property lost by defendant's wrong, am1 
where property is lost, converted, or destroyed, the owner is compen- 
sated when he receives its full value in money. 

The place where these logs were converted and taken from plaintiff3 
was in the woods at  the time of severance. The enhanced value a t  the 
landing was imparted sololy by the cost and expense of transporting 
them there. 

I f  between the time of severance and the date they were found at the 
landing the logs had increased in value from other causes, not imparted 
by the innocent trespasser's labor, plaintiffs would be entitled to recover 
such increased value; but no such claim is made in  this case. 

I t  is not denied that the enhanced value arises entirely from the cost 
and expense of transportation to the water. Therefore we are 

(279) of opinion that the plaintiffs are entitled to recover the value of 
12,010 feet at  $2 per thousand feet, the admitted value of the logs 

at the place of seve'rance, with interest from that daite. 
Reversed. 

I 

MOTION TO DISMISS APPEAL IN ABOVE CASE. 

APPELLEE moves to dismiss the appeal for noncompliance with Rule 
19 in  regard to assignments of error. 
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We are of opinion that the rule has not been fully complied with. 
Jones v .  R. B., 153 N. C., 419. But inasmuch as the appellant had the 
errors properly assigned, printed and attached to t21c record before the 
case was called, for reasons given by counsel and in the exercise of a 
sound discretion me will not dismiss the appeal, as is usually done. Sec- 
tion 2 of Rule 19 provides that "All the exceptions relied on, grouped 
and numbered, shall be set out irnmeditely after the statement of the 
case on appeal." This assignment of errors must be a part of the 
transcript of appeal, and embodied in it when sent to this Court and 
printed, so counsel for appellee can know what exceptions are relle~d 
upon and intended to be presented to the Court, and prcpare accord- 
ingly. I t  is a rule which when properly complied with greatly facili- 
tates the consideration of appeals. 

I n  this case the appellee has not been taken at  any disadvantage, as 
there was only one exception taken on trial, and that was stated in  the 
record, but not properly stated. 

Motion denied. 

ALLEN, J., dissenting: Tully Gatlin wrongfully cut timber trees on 
tho lands of the plaintiff, and sold them to the defendant. The trees 
were worth $24.02 on the land after they were severed, and $84.07 at  the 
time of sale to the defendant. The Court is of opinion that the plain- 
iiffs can recover $24.02, while I think they ought to recover $84.07. 

The amount involved is small, but the precedent to be established is 
important and may affect many transactions. I t  is for this reason I 
feel justified in stating the grounds of my dissent. 

Four propositions are announced in the opinion of the Court: (280) 
(1) That in an action for conversion against the original tres' 

passer, who has cut timber on the land of another, the measure of dam- 
age is the value of the trees on the land after they have been severed. 

(2) That the owner of the land is not compelled to sue in conversion, 
but may follow the property and may reclaim the trees wherever he 
finds them, and although in the hands of a purchaser without notice. 

(3 )  That if the owner elects to take the trees, he is not chargeable 
with any expense of cutting or transporting the trees, nor with any en- 
hancement in value. 

(4)  That the usual rule for the admeasuremcnt of damage's in  ac- 
tions for conversion is the value of the property a t  the time of the 
conversion. 

These principles seem to be w d l  established, and are sustained by 
the authorities in  this and other States; but, with great respect, I think 
they have been misapplied to thc facts. 
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No authority is referred to in the opinion of the Court which deals 
with the rights of the owner as against the purchaser. 

The plaintiffs here are not suing the original trespasser, but the pur- 
chaser from him, and there is no suggestion in the record that they had 
elected to sue for damages prior to the purchase by the defendant, or 
that they had abandoned their property in the tre'es. 

They are demanding damages of the defendant for his conversion, 
and if we fix the time of the conversion, they are entitled to recover 
the value of the property as of that time. 

Under the opinion of the Court, the plaintiffs were the owners of and 
entitled to the possession of the trees a t  the time the defendant bought 
them. I f  so, the defendant bought the trees of the plaintiffs, and, by 
buying, converted them; and if it be conceded that there can be but one 
conversion, and the plaintiffs had done no act prior to the, purchase by 
the defendants indicating an election to recover damages, and they had 

the right to recover the trees at  the time of the purchase, the 
(281) conversion then took place, and by the defendiant. 

The person who sold the trees had committed a trespass, but 
i t  was with the plaintiffs to elect whether they would follow the trees or 
treat them as converted; and until thcy exercised this right, no con- 
version had, in law, taken place. 

I n  other words, the theory upon which the law is administered in 
actions like this, as I understand it, is that the trespassor has wrong- 
fully taken away the property of t l ~ c  owner, and that the owner may 
follow the property and reclaim it, or he may sue the trespasser for 
damages. I f  he suets the trespasser for damages and recovers, the titlc 
passes to the trespasser and he may do with i t  as he pleases. 

I f ,  however, the owner does not sue the trespasser, but elects to de- 
mand the property in specie, Ire may do so, and can recover it i n  the 
hands of an innocent purchaser. 

I n  both eases, that of the trespasser and the purchaser, there is an act 
of conversion, but the property has not been converted until the owner 
waives his right to the property itself by demanding its value in dam- 
ages. 

I n  the present case' the owner had the right to demand of the defend- 
ant the trees taken from his land. I f  he had done so, and there had 
been a refusal to surrender possession, can there be any doubt of the 
right of the owner to recover their value at  the time of the refusal? Tf 
i t  should bc held otherwise, and that he could only rceover the value at 
the time of the severance of the trees on the land, the right of the 
owner of property would be dependent on the act of a wrongdoer, and 
not on his own consent. 
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I n  the estimation of the law, the rulc for which I contend can work 
no hardship, as the purchaser, if required to pay the value of the prop; 
erty, can recover the same amount from his vendor upon the implied 
warranty of title, which obtains in  sales of personal property. 

On the contrary, to what results may the rule, adopted by the Court 
lead ? 

I t  may enable a wrongdoer to go upon the land of another and cut 
timber without the consent of the owner, and sell i t  for $84, and 
the purchaser gets a good title upon paying $24. That is the (282) 
judgment of the Court between the parties to this record. 

I t  may also do a great injustice to the purchaser. Suppose the tres- 
passer cuts timber, worth $100 on tho land after i t  is severed, and i t  
deteriorates in value, and i t  is taken to market and is sold to a pur- 
chaser for its value a t  that timc, $60. 

It is an old saying and true, that "It ' is  a poor rule that does not work 
both ways," and under the rule adopted by the Court the innocent pur- 
chaser must pay $100, the value of the trees whcn severed, for prop- 
erty worth $50. 

There is eminent authority for the views I entertain. 
I n  Woodenware Co. v. linited Xtates, 106 U.  S., 432, timber trces 

were cut on the lands of the Government by a willful trespasser and sold 
to the Woodenware Company, "which was not chargeable with any 
intentional wrong or misconduct or bad faith in  the purchase." The 
trees were worth $60.11 on the land after they wcre severed, and $850 
at the time and place they were sold to the Woodenware Company. I t  
was hcld that the Government was entitled to recover $850, and the 
Court says: "The timber at all stages of the conversion was the prop- 
erty of the plaintiff. I t s  purchase by dcfendant did not divest the title 
nor the right of possession. The recovery of any sum whatever is 
based upon that proposition. This right, at  the moment preceding the 
purchase by defendant at  Depere, was perfect, with no right in any 
one to set up a claim for work and labor bestowed on it by tho wrong- 
doer. I t  is also plain that by purchase from the wrongdoer, defendant 
did not acquire any better t,itle to the property than his vendor had. I t  
is not a case where an innocent purchaser can defend himself under 
that plea. I f  it were, he would be liable to no damages at  all, and no 
recovery could be had. On the contrary, i t  is a case to which the doc- 
trine of caveat emptor applics, and hence the right of recovery in 
plaintiff ." 

I would not be candid if I did not say that the Court lays much 
stress on the fact that the original trespass was willful, and-suggests 
that the rule might be different if it were not for this fact; but in 
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(283) dealing with one who buys in good faith, I cannot see how the 
undisclosed motive of his vendor can affect him. 

Wright v. Skinner, 34 Fla., 453, says: "If the defendants are 
innocent vendees, without notice, of a willful trespasser, then the meas- 
ure of damage against them mould be the va~lue of the logs at the time 
and place of their purchase thereof from such willful trespasser." 

I n  Nesbitt v. Lumber Co., 21 Xinn., 491, the trees were cut on the 
land of the plaintiff without his permission, and sold to the defendant. 
The trees were worth $2.50 per thousand on the land, and $6 per thou- 
sand when sold to the defendant at Anoka. I t  was held that the plaintiff 
could recover $6 per thousand, the Court saying: "That plaintiff did 
not lose his property in the logs by the wrongful removal of them is ad- 
mitted. He was as much the owner of them a t  Anoka, where they were 
converted, as on his land, where they were wrongfully taken from him. 
This being so, his right to recover the logs themselves, or their value at  
the time and place of conversion, would seem to follow of course." 

The same principle is laid down in Tuttle c. W z i t e ,  46 Mich., 487. 
For the reasons presented, and upon authority, I think the judgment 

should be affirmed. 

JUSTICE WALKER concurs in this opinion. 

PETER McKELLAR ET AL. V. MALCOLM McKAY -4ND WIFE, ANNABELLA 
MCKAY, ET AL. 

(Filed 18 October, 1911.) 

1. Appeal and Error-Evidence-Yonsuit, Premature. 
It is reversible error for the trial judge to sustain a motion to nonsuit 

upon plaintiff's evidence before he has rested his case. Revisal, sec. 39. 

2, Same, 
While it is within the discretion of the trial judge to refuse to allow 

the plaintiff to amend his complaint, in  an action involving title to lands, 
so as to allege matters upon which to ask for equitable relief, i t  is error, 
upon his refusal to do so, to grant defendant's motion of nonsuit before 
the plaintiff had rested his case, so as  to preclude him from showing in 
proper instances that a deed under which the defendant claimed was ob- 
tained under a proceeding void upon its face. Revisal, sec. 39. 

3. Executors and Administrators-Deeds and Conveyances - Proceedings 
Void Upon Their Face-Collateral Attack. 

Proceedings by an administrator to sell lands to make assets, which 
are void upon their face, may be collaterally attacked. 
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4. Deeds and Conveyances-Execiitors and Administrators-Special Pro- 
ceedings to Sell Land-Destroyed Records-Void Deed-Parol Evidence. 

I n  a n  action involving title to land, defendant claimed under a n  ad- 
ministrator's sale in  a n  adjoining county, the deed of the administrator 
being put in evidence by plaintiff for the purpose of attacking i t :  I le ld ,  
i t  was competent for the plaintiff to introduce par01 evidence of the 
contents of the records in the adjoining county, which had been destroyed 
by fire, to show that  the special proceeding by the administrator to sell 
the land was void on its face. 

&?PEAL from Gookp, J ,  a t  May Torm, 1911, of CUMUEXLAND. (284) 
Partition proceedings. From the judgment cntered by the 

judge the plaintiffs appealed. 

&. R. Nimoclcs and ~Yinc la i r  & D y e  t o r  plnintil'fs. 
Rose & Rose, J .  G. Shaw, J .  A. Murc l~ i son ,  and K i n g  & l i i m h a l l  for 

clef endants.  

BROWN, J. This proceeding for partition of the land described in the 
pleadings was commenced in 1882, and appears never to have been 
brought to a final conclusion. I t  appears that on 7 May, 1910, a new 
and amended petition for partition was filed, and other defendants, to 
wit, J. 11. Alexander and the Buckthorn Lodge Association. made par- 
ties defendant. 

The latter answered, claiming sole seizin of the land under a deed 
from J. H. Alexander, which the plaintiffs aver in  their petition is 
null and void. 

On the trial for the purpose of attacking them, plaintiffs in- (255) 
troduccd the three deeds under which the lodge association claims, 
A. M. McKay, administrator of Henrietta McKoller, to Annabella Mc- 
Kay, W. T. McKay and wife to J. H. Alexander, and deed from the 
latter to the lodge association. 

Plaintiffs then introduced the clerk of the court, who tastified as to 
loss of original petition in this proceeding, and J. A. Howard, who tes- 
tified as to condition of the land. The record, referring to Howard's 
evidence and subsequent proceedings, contains tho following : "To a111 
of the foregoing evidcncx given by the witncss Howard the dcfendants in 
apt time objected. Objections overruled, and defendants excaptcd. 

"&. Who sold the property, Mr. Howard? (Objections by the de- 
fendants ; sustained, and plaintiffs except.)" 

At this juncture the plaintiffs moved to amend their complaint. To 
this the defendants, and each of them, objected, and each moved the 
court to dismiss the action. The court overruled the motion by plain- 
tiffs, so fa r  as J. IT. Alexander and the Buckthorn Lodge were con- 
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cerned, to amend, and likewise the motion of the dc'fendaiits Malcolm 
McN. McKay and wife, V. C. McKay, and sustained the motion of 
J. H. Alexander and Buckthorn Lodge Association. The plaintiffs ex- 
cepted. 

Judgment, and plaintiffs again excepted and appebaled in open court 
to the Supreme Court. 

The error assigned is that his Bonor prematurely dismissed the action 
as to the principal defendants before plaintiffs had rested their case. 

I n  doing so'we are of opinion the learned and careful judge inadvert- 
ently erred. The principal defendant is the lodge association, which 
claims to be sole seized in fce of the land unde'r an administration sale 
made in IIarnett County in 1880. This sale and the deed made in 
pursuance of i t  are open to attack. I t  is true his Honor refused to al- 
low an amendment to the petition, asked presumably for the purpose of 
setting up facts upon which to ask aquitablc relief. But i t  was still 
open to plaintiffs to offer par01 evidence, if they could, of the contents of 

the records in Harnett County destroyed by fire, with a view to 
(286) show that the special proceeding by the administrator to sell the 

land was void on its face. I t  is well settled that a proceeding 
absolutely void on its face may be attacked collaterally. Harrison v. 
Wargrove, 109 N. C., 346. Perhaps plaintiff may have had other em- 
dence to offer. 

I t  is true that every presumption is in favor of the jurisdiction of 
the Harnett court, and also of the regularity of the special proceeding 

- to sell the land, and i t  may be the plaintiffs could offer no competent 
evidence to rebut and overturn such presumption; but they were cut 
off from the opportunity. We have no means of knowing what they 
could have offered in evidence. 

When plaintiff rested, it was the defendant's privilege to move to 
nonsuit, and not before. The language of the statute is specific: "When 
on trial of an issue of fact in a civil action or special proceeding the 
plaintiff shall have produced his evidence and rested his case, the de- 
fendant may move to dismiss the action, or for judgment as in case of 
nonsuit." Revisal, sec. 39. 

New trial. 
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MARY P. GROGAN ET AL. v. S. A. ASHE ET AL., EXECUTORS os 
HENRIETTA MARTIN. 

(Filed 18 October, 1911.) 

1. Wills-Legacies-Gifts by Testators-Ademption-Intent. 
A prior legacy may be adeemed or satisfied by a payment o r  transfer 

of property to the legatee made for that  purpose by the testator during 
his lifetime, and is  largely a question of intention, upon which par01 evi- 
dence is competent. 

2. Evidence-Ademption. 
A testator having made a will by which he bequeathed a certain sum 

of money to M. for life, with certain limitations over to  the children of M., 
went on a note of M. to the bank in order to procure a certain sum of 
money for the sole benefit of M., which was afterwards paid by her 
executors. I n  a n  action by M. to recover the legacy, the executors pleaded 
that  their payment of the note was a n  ademption and satisfaction pro 
tamto:  Held, upon the evidence, that there was no presumption of a n  
ademption, or evidence thereof. 

3. Wills-Gifts-Expressed Purposes-Ademption-Questions of Law. 
When a testator has made a bequest of money to a legatee for a specified 

purpose, and afterwards, during his lifetime, has admittedly made a gift 
to the legatee of the same amount of money and for the purpose expressed 
in the will, nothing else appearing to show the intent, a n  ademption will 
be decreed as  a matter of law. 

4. Wills-Gifts-Ademptions-Declarations-Evidence. 
A testatrix who has made a will by which she devised a certain sum of 

money, expressing the purpose for which i t  was devised, went on a note 
a t  a bank with her devisee for the latter's sole benefit, which note was 
subsequently paid by her executors. In  an action to recover the legacy: 
Held, the testimony of the bank officers who made the loan is competent 
to show the declarations of the testator made a t  the time of the transaction 
when she executed the note, which were substantially in  accordance with 
the purpose expressed in the will. 

APPEAL f r o m  Whedbee, b., a t  Apr i l  Term, 1911, of WAKE. (287) 
T h i s  action i s  brought  t o  recover two legacies, one f o r  $3,333.33 

a n d  one f o r  $1,000, devised b y  defendant's tes tatr ix  t o  plaintiffs. 
At the  conclusion of t h e  testimony it was agreed b y  t h e  part ies  t h a t  

his Honor,  act ing f o r  a n d  instead of the  jury, should answer the  issues 
made  b y  t h e  pleadings, a n d  t h a t  h i s  answers should have  t h e  force a n d  
effect a s  if they  were answered by t h e  jury, a n d  n o  more, a n d  should b e  
subject to  l ike objection, etc. H i s  Honor,  a f te r  hear ing  t h e  evidence, 
rendered h i s  jud,.ment, t o  which both parties excepted a n d  appealed. 

T h i s  is  t h e  defendant's appeal. 
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Aycock  & Wins to% for p l a i n t i f s .  
R. 12. Bat t l e  & S o n  for defendants .  

BROWN, J. I t  is admitted that in the second codicil of her will the 
testatrix devised one-third of $10,000 to "Nary Perkins Grogan for her 

life and after her death to her daughters who shall then be alive, 
(288) or if any be dead leaving issue, to her issue, the children taking 

the share of the parent." 
I t  is admitted that the legacy has not been paid to the plaintiffs, 

Mrs. Grogan and her daughters. 
The defendants, the executors, aver that at the time of the death of 

the testatrix she, said testatrix, had outstanding against her a note for 
$2,500 made to the Peoples National Bank of Winston, N. C., the pro- 
ceeds of which note were obtained for the use of the plaintiff, Mary, 
and for the benefit of her separate estate, and with the consent of her 
said husband; and that since the death of said testatrix said note has 
been paid by defendants at tht suit of said bank; and defendants say 
that i t  was the intention of said testatrix that said note should be paid 
out of the legacy made in said codicil. The plaintiffs deny that said 
legacy was satisfied in the testatrix's lifetime or any part thereof, but 
aver that said $2,500 was a gift made to the plaintiff Mary P. Grogan 
to aid her in building a home while her aunt, the testatrix, was on a 
visit to her at Winston. 

The only evidence introduced was by the defendants. They proved 
by S. A. Ashe the payment of the $2,500 note out of the funds of the 
estate and introduced the deposition of Mrs. Mary P. Grogan. The sub- 
stance of her testimony is to the effect that the $2,500 was a gift and 
so intended by the testatrix. 

Upon this evidence his Honor adjudged that the legacy had not been 
adeemed. 

A prior legacy may be adeemed or satisfied by a payment or transfer 
of property to the legatee made for that purpose by the testator during 
his lifetime. Gardner on Wills, 567. But whether the testator intended 
to satisfy a legacy during life by a subsequent gift made to the legatee 
is largely a question of intention. And par01 evidence may be received 
to establish the plea. 1 Roper, 409 ; 2 Redfield Wills, 539 ; Hopwood  v. 
H o p w o o d ,  7 House Lords, 741. 

I n  this case there is no evidence whatever that the $2,500 was in- 
tended as a satisfaction pro t an to  of the legacy that had already been 

given in the will. The gift was to Mrs. Grogan, while the legacy 
(289) was to her for life only and then to her daughters. There is no 

evidence of any declaration of the testatrix that she so intended 
the gift, nor are the defendants helped by any rule of presumption. 
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The testatrix did not stand in loco parentis to Mrs. Grogan, and con- 
sequently no presumption of ademption arises. 

I t  has been held that where a bequest is made by one standing in loco 
parentis to the beneficiary, and subsequent thereto payments are made 
by the testator to the beneficiary cqual to or less than the legacy, such 
payments are prima facie a complete satisfaction or a satisfaction pro 
taq~to.  But if the testator does not stand in loco parentis such payment 
does not, prima facie, have any relation to the prior legacy. Gardner 
says that, although criticised, this doctrine has nevcr been denied either 
in English or American jurisdiction. Wills, p. 569. 

We are of opinion that there is no evidence that the testatrix intended 
the $2,500 as a pro tanto satisfaction of the legacy theretofore devised 
in the sccond codicil of her will to Mrs. Grogan and her daughters. 

The judgment on defendant's appeal is 
Affirmed. 

T H E  PLAINTIFFS' APPEAL. No. 225. 

BROWN, J. I n  item 8 of hcr will the testatrix devised $1,000 to Mary 
Pcrkins Grogan, for thc purpose of "making her home comfortable ac- 
cording to her wishes." This legacy has not been paid, and defendants 
aver that i t  has been satisfied in following manner, to wit: That shortly 
before her dcath testatrix borrowed from the Mechanics Savings Bank 
of Raleigh, N. C., for the benefit of the plaintiff, Mary Perkins Grogan, 
$1,000, and made her note therefor, along with plaintiff, said Mary 
Qrogan, and her husband, J. S. Grogan, and with his written consent, 
signified by his joining in said note; and that the said $1,000 was 
received by the husband of said Mary P. Grogan as her agent and for 
her use and for the benefit of lrrr separate estate, to wit, for the 
improvement of her home in Winston; and that i t  was the inten- (290) 
tion of said testatrix at the time of the transaction in procuring 
said money for Mrs. Grogan that the note given for the same should be 
paid out of the legacy to said Mary Perkins Grogan; that said note has 
been palid by defrndants, and that such paynier~t should be taken as tl 

payment of the legacy. 
The plaintiffs reply and admit that the testatrix borrowed the $1,000 

as alleged by defendants, and that she paid it  over to Mrs. Grogan; 
but they aver it  was not intended by Mrs. Martin as an adcmption and 
satisfaction of the $1,000 legacy, and they further aver that Mrs. Grogan 
and her husband signed thc notc as sureties for the testatrix. 

The following evidcnce was introduced by defendants : 
Walters Durham testifies as follows: "I am cashier in a bank in 

Raleigh. I knew Mrs. Martin, the deceased.'' 
233 
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The $1,000 note is shown to witness, who states further: 
"Mrs. Martin applied for a loan, and said Mr. and Mrx. Grogan were 

engaged in building and neoded some money to complete the building; 
that they had applied to her for this money, and she did not have any 
money on hand. As they were relatives, she expected to leave them 
a bequest in her will, but as i t  appeared that they needed the money at 
tbis time she would be glad for the bank to makc a loan of $1,000 on 
the note of Mr. and Mrs. Grogan, with herself as surety, which note 
if not paid before her death would be taken care of by the bequest she 
intended making them." 

The court admitted this evidence, and plaintiffs excepted. 
Mrs. Grogan admitted receiving this $1,000, but testified that i t  was 

given to her as a gift; that the testatrix signed the note as principal; 
that she and her husband signed i t  as sureties, and that the money was 
given to her to aid in the building of her home. Neither she nor her 
husband paid the note. 

We are of opinion that the testimony was competent and properly 
admitted as the declarations of the testatrix characterizing her act at  
the time and manifesting her intention to satisfy the legacy already 
devised in her will. 

Taking the testimony of Durham as a true statement of the 
(291) fact, which his Honor, sitting by consent as a tricr of thc facts 

as well as of the law, did, i t  makes out a clear case of the ademp- 
tion of the $1,000 general legacy to the plaintiff, Mrs. Grogan. 

There is quite a difference between the ademption of a specific and a 
gencral legacy, depending upon very different principles. A specific 
legacy is held to be adeemed when the testator has collected the debts 
(if the legacy consisted of specific notes) or has disposcd of the devised 
chattels or stocks in his lifetime, whatever may have been his purpose in 
so doing. 

But when a general legacy is given of a sum of money, without regard 
to any special fund set apart to pay it, the intention of the testator is 
of the very essence of. ademption. 

Sha,u~, C. J., in Richards v. Hmphreys, 32 Mass., 136, says: "The 
testator, during his life, has the absolute power of disposition or revo- 
cation. I f  he pay a legacy in express terms during his lifetime, although 
the term payment, satisfaction, release, or discharge bc used, it is mani- 
fest that i t  will operate by way of ademption, and can operate i n  no 
other way, inasmuch as a legacy, during the life of the testator, creates 
no obligation upon the testator or interest in the legatee which oan be 
the subject of payment, release, or satisfaction. I f ,  therefore, a testator, 
after having made his will, containing a general bequest to a child or 
stranger, makes an advance, or does other acts which can be shown by 
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express proof or reasonable presumption to have been intended by the 
testator as a satisfaction, discharge, or substitute for the legacy given, 
it shall be deemed in law to be an ademption of the legacy." 

As we have shown in the opinion upon defendant's appeal in this case, 
all of the circumstances surrounding the case are to be considered, and 
parol evidence is admissible to aid in arriving at the testator's intention 
in making the gift or advancement. Carmichael v. Lathrop, 108 Mich., 
473 ; I n  re Youngerman's Estate, 134 Ia., 488. 

While declarations of the testator, made generally and at any time 
and place, are not generally admissible, these declarations of Mrs. Martin 
were made at the time she procured and advanced the money for Mrs. 
Grogam, and as such they are held to be competent as against the 
legatee, because they characterize at the time the act of the testa- 
trix, and are unmistakable evidence of her purpose and intention (292) 
to give the $1,000 in satisfaction of the legacy. 4 Ency. of 
Evidence, 486, and cases cited; Richards v. Humphreys, supra; 3 
Elliott on Ev., sec. 2087. 

These declarations made at the time of the advancement are not the 
only evidence of the purpose and intent of the testatrix. They are 
corroborated by the similarity in amount as well as purpose between the 
gift and the legacy as expressed in the will. This evidence, taken to- 
gether, amply justifies the final judgment of the judge, that "Mary P. 
Grogan is not entitled to recover the $1,000 given to her in item 8 of the 
will of Mrs. Henrietta P. Martin." 

But assuming that the declarations of the testatrix are incompetent, 
and excluding them entirely from consideration, as matter of law upon 
the admittcd facts the $1,000 legacy has been satisfied, and Mrs. Grogan, 
upon her own testimony, is not entitled to recover it. 

I t  is expressly declared in the will that this legacy is given to the 
legatee for the purpose of making her a comfortable home. Mrs. 
Qrogan testifies that this $1,000 (given to her by the testatrix long 
after the execution of the will) was given for the specific purpose of 
assisting her in building her home. 

Ademption, as a mode of payment or satisfaction of a legacy, is 
sometimes decreed as a matter of law upon admitted facts. Thus it is 
very generally held that, where a testator gives a legacy for a particular 
purpose, and afterwards gives the-legatee the same sum for the same 
purpose, this is of itself an ademption of the legacy, nothing else appear- 
ing. Monck v. Monck, 1 Ball1 & C., 298; Wigram on Wills, p. 360; 
1 Underhill on Wills, secs. 440-449 ; 2 Williams on Executors, 651-657. 
"When the legacy is given for a special purpose, the accomplishment 
thereof by the testator is also an ademption, and in this connection the 
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rule of ejusdem generis is often applied." 1 A. & E.,  619, and cases 
cited; Tyler v. Tolen, 38 N.  J .  Eq., 97;  Pyrn v. Loclcyer, 5 My. & Cr., 29. 

I t  was held by Lord Chancellor EZdom, in a leading case, that 
(293) where a father, after bequeathing property to a child, gives him 

in the father's lifetime a portion of the same property, a total 
satisfaction of the legacy takes place, though the amount of the portion 
given is less than the legacy. Ex parte Pye, 18 Ves., 152. Mr. Under- 
hill says this rule of a total satisfaction by payment of only a part never 
found favor in this country, and has been repudiated in England. 
1 Underhill, see. 440. 

But courts and text-writers all agree that where the gift and the 
legacy are ejusdem generis, the sum given and the purpose named being 
practically and substantially identical in both gift and legacy, as in this 
case, the legacy is adeemed and satisfied by the subsequent gift. 

The judgment of the Superior Court upon planitiff's appeal is 
Affirmed. 

PER CURIAM. The judgment of the Superior Court directs that the 
legacy of $3,333.33 be paid to Mrs. Mary P. Grogan, to be held by her 
for her life, and after her death to her daughters who shall then be 
living, etc., according to the terms of the will. 

When the opinion is certified down, the Superior Court will make such 
orders and decrees as are necessary for the preservation of the principal 
of the fund and the payment of the interest to Mrs. Grogan during her 
life. 

E. V. AUTRY, ADMIKISTRATRIX OF B. L. AUTRY, v. ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 18 October, 1911.) 

1. Railroads-Freight Depot--Dangerous Conditions-Xegligence. 
A railroad company is required to keep its premises in a reasonably safe 

condition for persons who come for the purpose of receiving freight 
from their depots. 

2. Same-Notice-Evidence-Questions for Jury-Contributory Negligence. 
Plaintiff's intestate went to the defendant's freight depot to receive 

heavy machinery packed in boxes, and when leaving, with the boxes on 
his wagon, the wagon wheel fell into a hole, which caused the boxes to fall 
on him and crush his head, and he died from the injury thus received. 
There was evidence tending to show that the hole was on the defendant's 
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premises and in the only available way of ingress and egress, and that 
the railroad company had been previously notified of the danger of this 
hole and had promised to remedy it: Held,  (1) evidence sufficient as to 
defendant's negligence to sustain a verdict in plaintiff's favor; ( 2 )  the 
proximate cause of the injury was the falling of the wagon wheel into 
the hole. 

AI~PEAT, from Coolc~,  J.,  and a jury, February Term, 1911, of (294) 
CUMBERLAND. 

Action for the ailleged negligent killing of thc plaintiff's intestate 
near the defendant's freight depot at  Hopo Mills, N. C., on the first 
day of July, 1903. 

The court submitted these issues : 
1. Was the palintiff's intestate, B. L. Autry, killed by the negligence 

of the dcfendant ? Answer : Yes. 
2. Did the said B. L. Autry, by his own negligence, contribute to his 

death ? Answer : No. 
3. What amount is the plaintiff entitled to recover as damages? An- 

swer : $2,000. 
From the judgment rendered the defendant appealed. 

H. L. Cook, Sincluir & Dye for plaintiff. 
Rose & Rose for defendant. 

BROWN, J. I n  apt time the defendant moved to nonsuit. His  Honor 
properly denied the motion. 

There is abundant evidence in the record tending to prove that plain- 
tiff's intestate, an employee of the Hope Mills Manufacturing Company, 
was sent with a wagon to defendant's freight depot for certain heavy 
boxes of mill machinery; that they were safely loaded on the wagon, and 
that on way out from the depot the wagon wheel ran into a rut or hole 
8 inches dejep, which caused the boxcs to topplc over, throwing the intes- 
tate out of the wagon, and the box, which he had attempted to 
hold steady, fell upon and crushed his head. 

Plaintiff also introduced evidence tending to'prove "that the 
(295) 

place or hole where the wagon dropped in was 295 feet from the corner 
of depot. No other way to get out from the depot but to go that way; 
i t  was on the right of way, and it was not a public road along there." 
There was also evidence tending to prove that the mayor of the town 
had notified by letter defcndant's general manager of the condition of 
the right of way, and that he had written that i t  should be properly 
attended to. 

There was evidence also by defendant that the hole was not on the 
right of way, as well as other evidence contradicting plaintiff's aver- 
ments. 
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We think the jury was warranted by the evidence offered by plaintiff 
in  finding that plaintiff's intestate was rightfully a t  the station remov- 
ing the freight; that he took only way out; that on the defendant's 
premises the wagon wheel ran into the deep rut and caused the boxes to 
fall on the intestate and kill him. 

The negligence consists in evidence of defendant's failure to keep its 
premises in  a reasonably safe condition for persons who come for the 
purpose of transacting business. Pinch v. R. R., 151 N. C., 105, and 
cases cited; R. R. v. Wolfe, 80 Ky., 82. 

The disputed question as to whcther the hole was on the defendant's 
premises was properly and fairly put to the jury. 

As to what was the proximate cause of the injury, instead of leaving 
i t  to the jury, his Honor might well have charged them that upon all the 
evidence i t  was the falling of the wagon wheel into the hole. 

We have examined the several assignments of error and think that 
none of them can be sustaincd. To discuss them seriatim is, in  our 
opinion, needless. 

No error. 

Cited: Fulghum v. R. R., 158 N. C., 562. 

2. T. KIVETT ET AL. v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 18 October, 1911.) 

1. Telegraphs - Death Message - Mental Anguish - Damages - Arrival for 
. Funeral-Train Schedules--Evidence. 

I n  a n  action for damages against a telegraph company for negligent de- 
lay i n  the delivery of a telegram announcing the death of a brother and 
the time and place of burial, with a request that the sendee "wire if you 
(he)  come," for the plaintiff to recover he must show that he could have 
reached the place in  time to attend the funeral, etc., if the telegram had 
been :rornptly delivered; and where the distance was great and by rail, 
i t  is competent for him to testify that  he knew the "connections" and 
movements of the trains from having been there before and that  he could 
have reached his destination in time had the message been delivered 
promptly, the use of the word "schedule" being immaterial. 

2. Telegraphs-Death Message-Mental Anguish - Relationship - Presump- 
tions-Other EvideneoMeasure of Damages. 

While in  a n  action against a telegraph company for damages for mental 
anguish caused by the negligent failure of the company to deliver a mes- 
sage announcing the death of a brother, mental enguish will be presumed 
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from the relationship of the parties, this presumption does not exclude 
other evidence tending to prove a close association between them, and 
in this case it  was competent for the plaintiff to testify that his deceased 
brother had stayed with him, in  the West, three years. 

3. Telegraphs-Death Message-Mental Anguish-Negligence-Eestrietions 
-Measure of Danlages-Instr~ctions-Substantial Con~pliance. 

DBfendant's prayers for special instruction limiting recovery in  a n  
action for  mental anguish caused by the actionable negligence of defendant 
telegraph company in a delayed delivery of a message announcing a death, 
to the mental suffering directly caused by the plaintiff's inability to attend 
the funeral on that  account, and to the character or degree of suffering 
which would amount to mental anguish for which damages could be 
awarded, were substantially given in this case by the judge in his charge, 
and, therefore, no error committed of which the defendant can com- 
plain. 

4. Telegraphs-Death Message-Street Address-Delivery-Reasonable Ef- 
forts. 

An attempted delivery of a telegram a t  the street address given i n  the 
message will not of itself relieve a telegraph company of negligence, for 
upon the failure of the company to make delivery there it  is i t s  duty to 
make reasonable efforts to deliver i t  elsewhere, and especially when in- 
formed of the place where the addressee could be found. 

5. Telegraphs-Death Message-Delivery-Offer to Dcliver-Street Address 
-Evidence. 

When the uncontradicted evidence is that the messenger of a telegraph 
company carried a telegram for delivery to the boarding-house of the 
addressee, and refused to leave it  there, in his absence, with the keeper of 
the house, though she offered to pay the charges due thereon, the defense 
that  the messenger "offered" the message a t  the boarding-house is without 
evidence to support it, and unavailing. 

6. Same-Delivery to messenger. 
Defendant telegraph company having attempted to deliver a telegram 

announcing a death, by a messenger, a t  the street address given therein, 
was informed where the addressee was to be found: Held, i t  was not suffi- 
cient for one who was in  charge of defendant's office a t  the point of de- 
livery to testify that  she gave i t  to another messenger boy for delivery, 
for i t  was necessary to show the efforts to deliver the telegram by the one 
to whom i t  was given for that  purpose. 

7. Telegraph-Death BIessage-Mental Anguish-Negligence-Issues-Con- 
tributory Negligence-Instructions. 

I n  an action to recover damages of a telegraph company for damages 
arising from its actionable negligence in  its delay in delivering a tele- 
gram announcing a death, i t  was not error for the trial judge to refuse 
to give defendant's prayers for special instruction, that no recovery could 
be had if the plaintiff did not use all available means in  having the 
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KIVETT v. TELEGRAPH Co. 
-- 

funeral postponed, etc., when no issue a s  to his contributory negligence 
had either been tendered or submitted to the jury, as  the instructiolls were 
not proper upon the issue as  to defendant's negligence. 

8. Telegraphs--Two Messages-Negligence Alleged as to One-Instructions 
on tho Other, 
There were two telegrams concerning which negligence is alleged, but 

damages asked only as to one: Held, it  was not error, under the circum- 
stances of this case, for the trial judge to refuse to give requested instruc- 
tions pertaining to the message upon which no damages are sought, 
though the instructions may, in  themselves, state correct principles of law. 

9. Issacs, Form of-Snfficiency-Telegraph-Mental Anguisll-Issues Ap- 
proved, 

I t  is not material in  what form issues are  submitted to the jury, provided 
they are  germane to the subject of the controversy and each party has a 
fair opportunity to present his version of the facts and his views of the 
law, so that the case, as to all parties, can be tried on its merits. The 
issues submitted in this case for damages alleged to have been caused by 
defendant's failure to deliver a death message approved. Wilson v. Taylor, 
154 N. C., 216, cited and approved. 

10. Telegraphs-Principal and Agent-Declarations-Furtherance of Agent's 
Dl1 ty-Evidence. 

In  an action for damages for mental anguish for the negligent delay in 
the delivery of a telegram, there was evidence tending to show that after 
the delivery of the telegram had been attempted, the plaintiff, addressee, 
called a t  defendant's office and asked for i t :  Held, declarations of defend- 
ant's agent to the effect that no such message had been received there 
are competent, as they were made in furtherance of the duty that the 
agent owed to the defendant. 

(298) APPEAL from Cooke, J., at November Term, 1910, of HAR- 
NETT. 

These were two separate civil actions, cach action being for thc recor- 
ery of damages for mental anguish alleged to have bcen caused by the 
delay and nondelivery of tclcgr.iims relating to the death of one Herndon 
11. Kivett. One suit was in the name of Z. T. Kivett, father of the de- 
ceased, and the other in the name of H. H. Kivett, twin brother of the 
deceased. By consent, thc two cascs were tried together. 

There was evidence on the part of the plaintiffs tending to establish 
the following facts : 

That on 23 July, 1909, the plaintiff Z. T.  Kivett was living at Blxie's 
Creek, Harnett County, North Carolina, and the plaintiff H. H. Kivett, 
his son, was living at Detroit, Mich., and was boarding with a Mrs. Pack, 
at  28 Stimson Place, and was working a t  the Ford Motor Company 
shops in that city; that at 7 o'clock A. M. on 23 July a message was 
delivered to the defendant at  Beuson, in the following words: 



N. C.] FBLL TERM, 1911. 

KIVETT 1). TELEGRAPH Co. 

B ~ I E ' s  ~ K E E X ,  N. c., 23 July, 1909. 
H. H. KIVETT, Detroit, Mich., 28 Xtimson. Place. (299) 

Herndon dicd this moming. Heart failure. Will bury Sun- 
day evening. Wire if you come. Z. T. KIVETT. 

That at  7:35 said message was promptly dispatched by the Benson 
office and was received at  the office of defendant in Detroit at  7 :23 A. M. 

(central time, being about an hour later) ; that about 8 o'clock the same 
morning this telegram was carried by a messenger boy of the defendant 
to 28 Stimson Place, where he was told by the sendee's landlady, Mrs. 
Edith M. Pack, that the sendee, H. H. Kivett, was not a t  home; that he 
was at  the Ford Motor Works; that shc offcred to pay the charges, but 
was told by the messenger boy that i t  must be delivered personally; that 
the said H. H. Kivett was at  work at said nlotor works on said day, 
and the telegram was not dclivcred to him there; that on returning to 
the. boarding-place at  6 o'clock r. M. on the same day the telegram 
arrived, he was informed by his landlady that a telegram had come to 
the house for him during the day, and he thereupon went to the main 
office of the dcfendant company in Detroit, shortly after 6 o'clock r. M., 

and asked for the telegram, and was told by the defendant's agent in 
charge that none had come to his address during the day; that after 
retiring for the night, at  about 12 :30 the next morning the telegram was 
delivered to the plaintiff; that he immediately wired to his father that 
he could not reach home in time for the funeral, paid for both telegrams 
and delivered this last one to thc same messenger boy who had delivered 
the first; that if the telegram had been delivered at  any time during the 
day up to 10 o'clock r. M., the plaintiff H. 11. Kivett could and would 
have left Detroit in time to have reached his father's home in Buie's 
Creek before the funeral. There was also evidence tending.to show that 
at the time the telegram was delirered a t  12 :30 A. M., 24 July, it was 
impossible for plaintiff to reach Buie's Creek in time for the funeral. 

A witness for the defendant, Mary Nolan, testified that on the date 
of the receipt of the telegram at Detroit she was in charge of a branch 
office of the defendant in that city; that she handled the message in 
controversy and sent i t  to the Ford Motor Works. She did not 
claim that she carricd the message herself, and no witness was (300) 
introduced who testified that he went to the motor works with 
the message. The plaintiff H. H. Kivett was examined as a witness, 

- and testified that he had made the railroad connection between Detroit 
and Dunn once, and knew the movement of the trains. H e  was then 
asked : 

156-16 241 
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Q. I f  the telegram had been delivered to you in the morning at  the 
time Mrs. Pack, your landlady, told you it came there, or at  a reasonable 
time thereafter at  the Ford automobile shop, could or would you have 
gone home to the funeral? 

Defendant objects. 
A. I could and would have reached home. 
Q. I f  the company had delivered the telegram to you at or about the 

time they brought it to the landlady the second time, at 10 o'clock, if 
they had delivered it to you at the Ford automobile shop, could you 
have gotten home? 

Defendant objects ; overruled ; exception. 
A. I could have reached home if they had delivered that telegram at 

any time before 9 P. M., Friday, 23 July. I could have reached home in 
time for my brother's funcral. I would have done it. I could have 
reached home at the time I inquired for it, in time for my brother's 
funeral. 

I-Ie was also asked: 
Q. When you went out West state ivhcthcr or not your brother went 

with you? A. H e  did. 
Q. How long did he stay with you? 
Defendant objects. 
A. About three years. 
The defendant tendered the following issues : 
1. Did the defendant negligently delay the delivery of the telegram 

sent to H. H. Kivett 2 
2. Did the defendant receive and negligently fail to transmit and 

deliver a telegram from Detroit, Mich., to Dunn, N. C., as alleged in . the complaint of Z. T. Kivett ? 
3. Were the plaintiffs injured thereby? 

4. What damage, if any, is the Z. T. Kivett en- 
(301) titled to iecover as mental anguish caused by such negligence, 

if any there was Z 
5. What damage, if any, is the plaintiff H. H.* Kivett entitled to 

recover as mental anguish caused by such negligence, if any there was? 
Which his Honor refused to submit, and defendant excepted. 
His  Honor submitted the following issues: 
1. Did the defendant negligently delay to deliver the telegram ad- 

dressed to H .  H.  Kivett in Detroit, Mich., as alleged in the complaint{ 
2. I f  the telegram had been delivered promptly, could and would 

plaintiff's son, EI. 11. Kivett, have attended the funeral of plaintiff's 
son, Herndon H. Kivett? 

3. What damages, if any, is the plaintiff Z. T. Kivett entitled to re- 
cover of the defendant? 
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I. Did the defendant negligently delay the telegram sent to H. H. 
Kivett in Detroit ? 

2. I f  the telegram had bcen delivered promptly, could and would 
plaintiff have attended thc funeral of his twin brother, Herndon H. 
Kivett ? 

3. What damage, if any, is the plaintiff H. H. Kivett entitled to re- 
cover of the defendant company? 

Defendant objected to the submission of the issues in both caws. 
Objection overruled, and defend ant excepted. 

The defendant terrdercd the following prayers for instructions : 
1. That if the jury find from the evidence that the telegram as scnt 

was directed to H. 13. Kivett, at  28 Stimson Place, Detroit, Mich., that 
the same was promptly transmitted to Detroit and within a short time 
after its receipt there offered the same at the said address, the boarding- 
place of the plaintiff, but the plaintiff was not there, then any effort 
made by the defendant to deliver at  another place was not called for in 
the contract under which the message was sent, and you should answer 
the first issue "No." 

Refused, and defendant excepted. 
2. I f  the jury find froin the evidence that the message was (302) 

delivered within ai reasonable time, to the Ford Motor Works, 
i n  pursuance of information furnished to thc messrnger boy, then 
the defendant has fulfilled its contract, and it was riot the dcfend- 
ant's duty to locate plaintiff 11. EI. Kivett among the several employecs 
of that company; and if you so find, you should answer the first issue 
"No." 

Refused, and defendant excepted. 
3. The plaintiffs cannot recover damages for any suffering occasioned 

by the death of IIerndon Kivett, but, if at  all, only such mental anguish 
as resulted directly from the inability of 11. H. Kivett to get to the 
funeral; and the jury must bc satisfied by thc greater weight of the 
evidence that such izability to reach the funeral was caused directly by 
the negligcncc of the defendant. 

Refused, and defendant excepted. 
4. I t  was the duty of the plaintiff H. H. Kivett to use all ave~ilahle 

means to have thc funeral postponed and get there if possible, before he 
is entitled to recover at  all; and if you are not satisfied that he used his 
best efforts, you shouuld answer the second issue ('No." 

Refused, and defendant excepted. 
5 .  Mere disappointment, sorrow, or regret at  not being able to reach 

the funeral or at  not having the son at  such funeral would not consti- 
tute what the law deems mental anguish; and if there is no more than 
this, then plaintiff can recover only nominal damagrs; and there is no 
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evidence in this case that either of the plaintiffs suffered more than dis- 
appointment, sorrow, or regret at  the inability of 11. H. Kivett to get 
to the funeral. 

Refused, and defendant excepted. 
6. The plaintiff H. H. Kivett cannot recover for any alleged non- 

delibery of the telegram alleged to have been sent from Detroit to Z. T. 
Kivctt at  Dunn. 

Refused, and defendant excepted. 
7. The plaintiff Z. T. Kivett cannot recover anything for an alleged 

nondelivery of the telegram claimed to have beesn sent from De- 
(303) troit to Dunn, as thero is no evidence that the laws of the State 
\ ,  

of Michigan allow such recovery. 
Refused, and defendant excepted. 
8. I f  the plaintiff, by the exercise of reasonable care, could have post- 

poned the funeral and arranged for the attendance of H. H. Kivett at  
the funeral, then plaintiffs could only recover nominal damages. 

Refused, and defendant excepted. 
I-Iis Honor charged the jury as follows: 
"1. I t  is thc duty of a telegraph company to be diligent in trans- 

mitting and delivering messages which are received by it, and any failure 
of this duty on its part would be negligence, and if damage results from 
such negligence, either to the sender or the sendee of such message, it 
would be actionable negligence. 

2. I f  the message refers to a case of sickness or death of some member 
of the immediate famil;y of the sender or smdee, and there be actionable 
negligence on the part of the defendant company to deliver it, then the 
law would presume mental anguish, but there would be no presumption 
as to the amount of damages beyond nominal damages, and i t  would be 
upon the defendant to prove by the preponderance of evidence that there 
was no mental anguisll, and the burden would be upon the plaintiff to 
establish by the greater weight of the evidence the amount of damages 
beyond nominal damages. Mental anguish, for which a plaintiff would 
be entitled to relcover, is not that which is due to the death, but it must 
be that which is caused by the negligence of the defendant. Sorrow and 
grief for the death of a member of the family, however, does not consti- 
tut,e a cause of action unless i t  is intensified by the negligence of the 
telegraph company until i t  becomes mental anguish, and mental anguish 
is a very intense mental suffering, so much so as to temporarily impart 
mental pain; and although the fact that the negligence of the defendant 
made tho cause of disappointment and regret attending upon the sorrow 
and grief because of the act of negligence on the part of the defendant 
company, still, unless a greater feeling that that was produced, it would 
not amount to mental anguish. 
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3. The damages to be allowed for mental anguish arc com- (304) 
pcnsatory and not exemplary, and should be limited to a satis- 
factory or reasonable compensation. These are psychological in their 
nature, and may be difficult of assessment, but still the jury should 
be careful to allow as damages whatever is  a fair  and reasonable com- 
pensation to the plaintiff for his mental anguish caused by the negli- 
gence, and no further. 

4. The two cases of Z. T. Kivett against the Western Union Telegraph 
Company and of H. H. Kivett against the Western Union Telegraph 
Company are by consent of the parties being tried together. The court 
farther instructs the jury as follows: Now, apply the principles of the 
law above expressed to the facts of these caises as the jury shall find thenz. 

5. Then upon the first issue submitted in the case of Z. T. Kivett 
against the Western Union Telegraph Company, if thc jury shall find by 
the greater weight of the evidence that the defendant negligently dclayed 
to deliver the message aiddressed to R. $1. Kivctt in Detroit, as alleged in 
the complaint, the jury should answer the first issue "Yes." I f  they 
should not so find they sholdd answer that issue "No"; if they should 
answer that issue "No," they need not go any further. And this instruc- 
tion is given as to the first issue in the other case of H. H. Kivett 
against tho VCTcstern IJnion Telegraph Company. Rut if they should 
answer the first issue ''Yes" as to any of them, then as to both cases 
if so answered, or as to the one whcreof the answer is "Yes," as the 
ease may be, the jury shall proceed to consider the second issue; and 
upon that issue the court instructs the jury that if they shall find 
t y  the greater weight of the evidence that if the message had been de- 
livered with reasonable promptness, 11. 13. Kivett could and would 
have reached his father's home in time to, and would have attended his 
brother's funeral or burial, they should answer that issue "Yes"; if they 
should not so End, they should answer that issue "No" in both cases; 
and if they should answer that issue "No," they need not go any further. 

6. But if they should answer that issue "Yes," upon the third issue 
the court instructs the jury that they must allow nominal damages in 
each case, and, in addition thereto, they should allow in  each case a 
reasonable compensation for the mental anguish which they find 
the respective plaintiffs suffered because of the negligence of the .(305) 
defendant which the court has heretofore advised, so that the dam- 
ages allowed for this cause should be reasonable and only in compensa- 
tion for the anguish caused by the negligence of the defendant. The 
court charges you that in your deliberations on that subject a spirit of 
fairness should control. 
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Bagget t  & Bagget t  and  J .  C. Cli f ford for p l a i n t i f .  
Rose & Rose  for defendant .  

ALLEN, J., after stating the case. The plaintiffs could not recover 
substantial damages unless they establish the fact that H. H. Kivett 
could and would have reached home in time for his brother's funeral, 
if the telegram had been promptly delivered. His  evidence on this 
point was, therefore, material, and we do not think i t  is subject to the 
criticism of the defendant, that the witness was stating an opinion, not 
a fact, and that he does not show that he was familiar with the sched- 
ules of the trains. He  does not use the word "schedule," but says he had 
made the connection between Detroit and Dunn once, and knew the 
movement of the trains. We think the evidence competent. 

I t  was also competent for him to testify that his deceased brother 
had stayed with him, in the West, three years, as bearing upon the rela- 
tionship between them. 

While mental anguish will be presumed under conditions presented 
by this record, when the relationship is that of brothers, this does not 
exclude other evidence tending to prove a close association between them. 

The third and fifth prayers for instructions were substantially given 
in the charge of the court, and we think there was no error in denying 
the others. 

The first of these prayers, if accepted as law, would relieve the tele- 
graph company from any duty to make inquiry for the sendee of a 
message when the street addresss is given, further than at the place indi- 
cated by the address, and is opposed to the doctrine in H e n d r i c k s  v. 

TeZ. Co., 126 N. C., 312, where it is held that, although a tele- 
(306) gram is sent in care of another person, it is not sufficient to make 

inquiry at the place of business of such person, if not delivered 
to him. 

The rule contended for, if sustained, might relieve the defendant 
from liability in this case, but it would result in imposing additional 
burdens and expense on it, because under such a rule no one would add 
a street address to a telegram, and the defendant would have to search 
a city for a sendee. 

Again, there is no evidence that the defendant ('offered" the message 
at the boarding-house. On the contrary, the keeper of the house testi- 
fied that she told the messenger boy she would pay for the message, and 
he said i t  must be delivered personally, and she was not contradicted. 

The second prayer could not have been given, because there was no 
evidence of a delivery at  the motor works. The only witness on this 
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question was Mary Nolan, who was in  charge of a branch office of de- 
fendant in Detroit, and who testifies to no fact except that she gave the 
message to a messenger boy, who was not a witness. 

Thc fourth and eighth prayers relate to the conduct of the plaintiff, 
and, if containing correct statements of law, should have beer1 directed 
to issues on contributory negligence, instead of to the issue of negli- 
gence. 

The fact that the defendant did not tender an issue on contributory 
negligence is very strong evidence that i t  did not arise. 

I t  would seem that if he had attempted to postpone the funeral, i t  
would not have availed him, as he had to communicate with his father 
by telegraph, and he sent a telegram which was not delivered. 

The court could, with propriety, have given the sixth and seventh 
prayers, but the refusal to do so is not error. 

The plaintiffs did not seek to recover damages for failure to deliver 
the telegram sent from Detroit, and the charge clearly and explicitly 
confines the jury to the consideration of the telegram sent from Buie's 
Creek. 

Thc issues submitted by the court are almost identical with (307) 
those which were approved in Dobson. u. Tel. Co., 152 N.  C., 766, 
m d  enabled the plaintiffs and the defendant to present their conten- 
tions before the firy. 

"It is not material, in what form issues are submitted to the jury, 
provided they are germane to the subject of the controversy and each 
party has a fair opportunity to present his version of the facts and his 
views of the law, so that the case, as to all parties, can be tried on the 
merits." Wilson v. Taylor, 154 N. C., 215.. 

The record does not disclose that an exception was taken to the con- 
versation with the agent of the defendant, when the plaintiff called at  
the telegraph office about 6 o'clock and asked if there was a telegram for 
Iiim; but in any event we think the evidence is competent, because the 
declarations were made in Iurtherance of a duty the agent was then per- 
f o r m & ~  for the defendant. - 

There was evidence of negligence, and the motion to nonsuit could not 
have been allowed. 

No error. 

Cited: A.Zexande~- v. Telegraph Go., 158 N. C., 478; Penn v. Tele- 
graph Co., 159 N. C., 309; Miller v. Telegrc~plz go., 167 N. C., 316; 
Medlin v. Telegraph Co., 169 N. C., 505. 
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W. F. WYATT v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 18 October, 1911.) 

1. Pleadings-Interpretation-Substantial Justice. 
The allegations of & pleading shall be liberally construed with a view to 

substantial justice between the parties, and every reasonable intendment 
is made in favor of the pleader. 

2. Same-Railroads-Fire Damage-Defective Locomotive-Sparks. 
In  an action against a railroad company for damages caused by fire from 

the defendant's locomotive, i t  was alleged that the defendant negligently 
and carelessly permitted said engine to emit sparks and coals of fire, which 
fell upon plaintiff's property, etc.: Held,  the preceding allegation in the 
same paragraph, "in operating and running an engine," merely indicated 
where the engine was a t  the time, and what was being done with it, and 
the pleading was sufficient for the introduction of the plaintiff's evidence 
tending to show, as  the cause of his damage, that the locomotive was 
defective. 

3. Same-Off Right of Way-Contributory Negligence-Buildings-Inflamma- 
ble Conditions. 

I n  an action for damages against a railroad company for the negligence 
of the defendant in  setting fire to plaintiff's buildings, adjoining but not 
on the right of way, by sparks emitted from a passing locomotive, there 
being no evidence that  the fire was communicated from combustible matter 
on the right of way, the right of plaintiff's recovery depends upon whether 
he could show that the fire was caused by a def'ective engine, or that i t  
was negligently operated, and evidence sought to 'establish his contribu- 
tory negligence is incompetent which tends to show that the buildings 
destroyed were old, neglected, and inflammable, for the plaintiff would 
have the right to assume that the defendant would not run  a n  engine 
so defective or in  such a negligent manner as  to cause the fire. 

4. Witnesses-Opinion Evidence-Nonexperts-Experience. 
Opinions of witnesses as to the value of lands, houses, etc., when relating 

to  the measure of damages caused thereto in a n  action concerning them, 
a r e  competent when the witnesses, by experience and information, a re  

1 qualified to speak. 

5. Evidence-Railroads-Negligent Burning-Time of Injury-Other Times. 
While in  estimating the value of lands and houses on the issue of 

damages the jury is restricted to the time of the injury, testimony as  to 
the value a t  other times is competent when i t  bears on the value a t  that  
time. 

6. Railroads-Fire Damage-Measure of Damages-Evidence-Tax Deeds. 
Tax deeds are incompetent evidence of value of plaintiff's lands and 

buildings, in  his action to recover damages to his buildings and lands 
caused by defendant's negligence, or to show a reduction in the damages 
from the amount that  plaintiff's evidence tended to establish. 
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APPFAL from Whedbee, ,7., at April Term, 1911, of WAKE. (308) 
This action is to recover damages for tlrc negligent destruction 

of property of the plaintiff by fire. Thc allegation of the negligence is 
as  follows: 

"That on 11 April, 1910, the employees and agents of the defendant, 
in  operating and running an engine over said railway near thc premises 
of the plairitiff above described, negligently and carelessly permitted said 
ertgirre to emit sparks and coals of fire therefrom whirh fcll on plain- 
tiff's property above described and set fire thereto and burned u p  
and destroyed the same, to his damage in the sum of $5,000, as (309) 
he is informed and believes." 

The defendant denies negligence, and for a further defense alleges: 
"That if the plaintiff's property was destroyed by fire, as alleged in 

the complaint, which the defendant denies, plaintiff by his own negli- 
gence contributed to bring about such injury, in that he permitted his 
property to become and remain in an inflammable state and in a negli- 
gent condition, and failed to provide a watchman therefor, and his con 
tributory negligence is set up by the defendant in bar of plaintiff's right 
to recover in this action." 

The defcndarit docs not contend that there is no evidence that the de- 
fendant set out the fire which burned the property of the plaintiff, but 
insists that the complaint alleges negligence in the operation of the train, 
and that this allegation is not supported by evidence of a defective spark 
arrester. 

This contention is presented by two prayers for instruction, which 
were refused : 

"There is no evidence of negligence in the operation of this engine 
by the employees of the defendant, and you will answer the second issue 
'NO.' " 

"In order to answer the second issue 'Yes,' you must find that the 
defendant's employees negligently operated the engine on the train 
which set out the fire, if you find that i t  was set out by an engine." 

His  IIonor instructed the jury to answer the issue of contributory 
negligence "No," and deferdim 1 excepted. 

The evidencc in support of the plea of contributory negligence is as 
follows : 

Plaintiff testified that he placed one of his buildings as near the 
railroad line as hc could get i t ;  that he had no tenant for the tannery or 
bark sheds. 

J. H. Harrison, witness for the plaintiff, said the roof of the hark 
house where the fire started was rotten and very dry, and that he might 
liave described it as burning like powder; that the tanrwry property 
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(310) was a loafing place for hoboes, and there wais one'who cookcd 
in thc building one or two nights. The buildings were in a dilapi- 

dated condition. 
For the defendant, A. L. Pritchett testified that the gradc is north at  

the point of the fire. From the outside, buildings were ragged looking, 
especially the roof. Conditions around the buildings grassy and trashy 
looking. 

J. H. Edgcrton said thc buildings were in a very dilapidated condi- 
tion ; the shingles were turned up and mossy; grass and weeds around the 
building. 

Charles Creighton testified that the buildings were in a very bad state; 
they werc all decayed and rotten; roof all rotten; doors off, windows off, 
and in every way in bad state. The property did not appear to ever be 
looked after, and it was in bad fix. Weeds as high as a man's head were 
in the yard around the buildings. I t  was a regular "hold-out for 
hoboes." 

W. T. Smith said the property was in pretty bad shape, mostly rotted 
down, the roof especially, and the shingles were curled up, and there was 
moss on the shingles. Sides of building were torn off, the floors up, win- 
dows out, thc plastering knocked off in the cottage, and part of the floor- 
ing torn up. 

T. B. Moseley testified that the buildings were dilapidated and run 
down for want of repairs; they seemed neglected; grown up in weeds; 
"the condition of an old settlement that has been abandoned-" 

J. J. Haywood testified that thc property was in bad shape; it was all 
gone down and dilapidated; no windows at all; doors all down and some 
panels knocked out. The building nearcst the railroad was pretty near 
down; the weatherboarding and roof were rotten; i t  was used by 
gamblers, white and colored, and disreputable women; the grounds 
around the buildings were grown up in dry weeds and grass. The build- 
ings had been used by tramps, and i t  could be seen that they had built 
fires in the buildings. 

Plaintiff asked the witness J. H. Harrison: "What, in  your opinion, 
was the value of the property that was burned, in the condition the prop- 

erty was in a t  the time of the firc?" The witncss answcred, "Not 
(311) less than $4,000, if it was minc." The defendant objected to the 

question and answer. 
John Briggs, who qualified as an expert, testified as follows: 
Q.  Taking the buildings as you saw them, what would you say they 

wcrc worth? A. I base my calculation on them as of the last time I saw 
them, and I figured on the sizes from what I was told. I have no per- 
sonal recollection of the sizes of the buildings or of the size of the part 
I put up. 
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Q. Can you give an opinion satisfactory to yourself as to their value? 
A. I think I can. 

Q. Assuming that the jury should find from the evidence that the two 
tan-bark houses were 25 x 100 feet and 30 x 80 feet, respectively, and 
taking into consideration your own personal knowledge of the construc- 
tion of the two houses, what were they worth on the day of the fire? 
A. One tan-bark house 25 x I00 feet I value at  $1,000; one tan-bark 
house 30 x 80 feet, with 30-foot basement, I value at $1,320. The three- 
story tannery, 25 x 50 fcet, I value at  $1,500; the three-room cottage I 
value at  $650, making a total of $4,470. (That part of the answer as to 
the three-story tannery and cottage wais excluded.) 

Q. Assuming that the jury should find from the evidence that the 
tannery was 25 x 50 and three stories high, from your own knowledge of 
the condition of i t  the last time you saw it, can you form an opinion 
satisfactory to yourself as to the value of the tannery? A. Yes. 

Q. What would you say the tannery was worth? A. $1,500. 
The defendant excepted to the admission of this evidence. 
The defei~dant introduced M. R. Haynes, a tax lister of Wake County, 

and proposed to prove by him that after the fire the plaintiff, through 
his agent, asked for a reduction in the valuation of his property, and 
the amount of the reduction asked for. 

The witness testified that he did not know what reduction was asked 
for;  ihat he only knew how much was made. H e  was then asked what 
reduction was made. 

This evidence was excluded, and the defendant excepted. (312) 
The defendant also offered in evidence thcl abstracts before 

and after the fire, to show the difference in valuation. This evidence 
was excluded, and the defendant excepted. 

The jury returned the following verdict: 
1. Was plaintiff's property damaged by fire set out by defendant's 

engine ? Answer : Yes. 
2. I f  so, was the fire set out by sparks negligently emitted by the 

defendant's engine ? Answer : Yes. 
3. Did the plaintiff by his own negligence contribute to the cause of 

said fire? Answer : No. 
4. What damage has plaintiff suffered by reason of said fire? Answer: ' 

$2,500. 
There was a judgment in favor of the plaintiff, and the defendant 

appealed. 

Aycock & Winsion  and D. L. Ward for plaintiff. 
Murray Allen for defendant. 
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ALLEN, J., after stating the case : The uniform rule, prevailing under 
our present system, is that the allegations of a pleading shall be liberally 
construed with a view to substantial justice between the parties, and that 
every reasonable intendment is made in favor of the pleader. Brewer 
v. 'CVynn~, 154 N. C., 472. 

The just application of this rule tends to the trial of cases upon their 
merits, and we would not be justified in rclaxing it in a case like this, 
where there has been a trial before a jury, and both parties have had full 
opportunity to present their evidence. 

I t  would require a very strict construction of the allegations of the 
con~plaint to give it the meaning contended for by thc defendant, to wit, 
that it only alleges negligence in the operation of the train. 

I f  we give to the pleading every "reasonable intendment in  favor of 
the pleader," and "construe it liberally," as our authorities require, the 
negligent act alleged in the third paragraph of the complaint is that 
the defendant ('negligently and carelessly permitted said engine to emit 

sparks and coals of fire therefrom, which fell on plaintiff's 
(313) property, ctc."; and the preceding language, "in operating and 

running an engine," merely indicates where the engine was, arid 
what was being done with it, at the time of the negligent act. 

I f  so, i t  was competent for the jury to consider evidence of defects in 
the engine under the allegations of the complaint. 

The defendant's counsel presented his contention as to the contribu- 
tory negligcnce of the plaintiff with much force and ability and cited 
authority from eminent courts in support of his position. 

We do not, however, agree with him that the weight of authority sus- 
tains his view, and we think his Honor held correctly that there was no 
evidence to sustain the plea. 

The buildings, which were destroyed by fire, were on the land of the 
plaintiff, adjoining the right of way of the defendant, and the negligence 
alleged is that the plaintiff failed to repair them, and had permitted the 
roofs, where the fire began, to become rotten and highly inflammable. 

The buildings had been erected about eighteen years, and there is no 
evidence they were ever ignited prior to the time they were destroyed. 

As the buildings were not on the right of way, and there is no evidence 
that fire caught in combustible matter on the right of way and was com- 
municated to them, the plaintiff could not recover unless he succcedcd 
in p r o ~ i n g  that the engine of the defendant was defective or that it was 
negligently operated. M7illiams v. R. R., 140 N. C., 624. 

I f  so, to hold that a failure to repair is contributory negligence would 
require the plaintiff to foresee the negligence of the defendant and to 
provide against it. 
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We think the contrary is the rule, and that the plaintiff had the right 
to assume that the defendant would perform its duty, and that i t  would 
not operate an engine negligently or one that was defective. 

"The general rule is that every person has the right to presume that 
every other person will perform his duty and obey the law, and in the 
absence of reasonable ground to think otherwise i t  is not ncgli- 
gence to assume that he is not exposed to danger which can come (314) 
to him only from violation of law or duty to such other person. 
Hence failure to anticipate defendant's negligence does not amount to 
contributory negligence, even though he places his property in an ex- 
posed or hazardous position." Cyc., vol. 29, p. 516. 

"Since a person is not required to anticipate the negligence of another, 
he will not be guilty of contributory negligence because the injury results 
in part from the defective condition of the property, or becanse its con- 
dition is such as to render the danger greater." Ib., 526. 

Again i t  is said in  Cyc., vol. 30, p. 1343: "As a general rule, an 
owner of land has a right to use i t  in the ordinary and usual way and is 
not bound to remove dry grass, weeds, leaves, or other combustible ma- 
terial from his land adjoining a railroad right of way, in anticipation 
of probable negligence on the part of the railroad company, and a failure 
to perform such acts will not make hini guilty of contributory negli- 
gence so as to preclude a recovery for damages caused by a fire originat- 
ing through the railroad company negligence." 

The following authorities, among many others, sustain the text: 
Salmon v. R. R., 38 N. J. L., 12;  R. R. 1). Ins. Co., 82 Miss., 779; Hen- 
driclc .I,. Towle, 60 Mich., 371; Walker v. R. R., 76 Kan., 34; R. R. v. 
L. Co., 125 Ala., 261; Matthews v. R. R., 121 Mo., 334; R. R. v. Short, 
110 Tenn., 718; Kalbfleisch v. R. B., 102 N. Y., 521; R. R. v. Burger, 
124 Ind., 218; R. R. v. Schul fz ,  93 Pa. St., 345; R. R. 11. Jones, 86 Ind., 
500; R. R. v. Medley, 75 Va., 506; Coswcll I). R. R., 42 Wis., 199; Sny-  
der a. R. R., 11 W. Va., 28. 

We quote from only two of them. 
I n  the case from Pennsylvania, the Court says : "Again, complaint is 

made that the court refused to instruct the jury that if either Schultz or 
the owner of the strip lying between his land and the railroad allowed 
the accumulation of dry leaves, brushwood, and other rubbish on his 
property, which would be readily fired by sparks ordiliarily issuing from 
a properly equipped locomotive, that might be regarded as con- 
tributory negligence. This was certainly an extraordinary propo- (315) 
sition : first, because the learned judge throughout the trial held 
that if the defendant's locomotive was properly equipped with spark- 
arresting appliances, the plaintiff could not recover, whether he had been 
careful or negligent; second, because it is an attempt to impose upon 
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property owners along the line of a railroad duties unknown and un- 
necessary before the building of the road; and, third, if this proposition 
means anything) it means that upon such property owners devolves the 
duty of guarding against the negligence of pailroad companies and their 
servants ; but this is simply absurd." 

And in the Michigan case: "The obligation of care to prevent the fire 
from the defendant's engine from burning the plaintiff's mill rested upon 
the defendant, and the fact that old, combustible matter accumulated 
about the mill and in near proximity to the railroad cannot be urged 
as contributory negligence on the part of the plaintiff. H e  had a right 
to use the offal of his mill to fill up the waste and low places with, just 
as he was accustomed to do before the railroad was built. He  was not 
obliged to guard his premises to relieve the defendant from liability for 
his negligent acts." 

The same principle has been recognized in Phillips v. R. R., 138 N .  C., 
19 : "The owner of premises is not bound to anticipate negligence of a 
railroad and, by way of prevention, make pro~~ision against communica- 
tion of fire." 

Opinions of witnesses as to value of land, houses, etc., have been very 
generally received when the witnesses, by experience and information, 
are qualified to speak, and we think there was no error in their admission 
in this case. 1 Wig. Ev., sees. 714-720; Whitfield v. Lumber Co., 152 
N.  C., 214. 

I t  is true that in estimating value as an element of damage, the jury 
is restricted to the time of the injury, as his Honor held, but a witness 
may speak of value at  other times as bearing on the value when the 
injury occurred. 

The evidence as to reduction in the valuation of the property for 
taxation after the fire was properly excluded. Ridley v. R. R., 124 
N. C., 37; R. R. v. Land go., 137 N.  C., 330. 

I t  was the act of the officers of the law, which the plaintiff 
(316) could not control, and the tax lister testified that he had no 

recollection of the amount of the reduction asked for by the 
plaintiff or his agent. 

We have examined with care the entire record, and find 
No error. 

Cited: Jefress v. R. R., 158 N. C., 222. 
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BELL v. POWER Co. 

R. H. BELL v. CAROLINA POWER AND LIGHT COMPANY. 

(Filed 18 October, 1911.) 

Master and Servant-Vice Principal - Orders - Negligence - Questions for 
Jury-Evidence-Nonsuit. 

Upon a motion to nonsuit, the plaintiff's evidence being construed in 
the most favorable light for him, it is reversible error of the trial judge 
not to submit iht. question of defendant's negligence to the jury in an 
action for damages for personal injuries, when there is evidence tending to 
show that plaintiff and others of defendant's employees were engaged in 
hoisting a large pole by rope and block to place it upright so as to  put one 
end in a hole prepared for it;  that the pole was resting upon a 12-inch 
wall of a large brick tank, and the defendant's vice principal ordered 
the plaintiff upon the wall to place the pole in position by using a piece of 
scantling fo r  a lever, and while the plaintiff was acting accordingly, in 
full view of the vice principal, the latter ordered the other employees, 
who had hold of the hoisting rope, to pull on the rope, which caused the 
pole to swing upon the plaintiff and knock him from the wall to his injury. 

APPEAL from Whedbee, b., a t  April Term, 1911, of WAKE. 
This  is  a n  action to recover damages for  personal injuries. 
The  plaintiff alleges tha t  he was an employee of the defendant, and 

tha t  he was injured negligently while performing a duty in obedience 
to an order of his superior. 

The  defendant admitted that  the plaintiff was in  its employment, 
but denied negligence on its part, and alleged that  the plaintiff was 
injured by his  own negligence. 

The defendant was engaged in building a large tank, and a t  the time 
of the injury was endeavoring to raise a derrick pole, which was to be 
use in hoisting material for  the tank. 

The  tank was about 42 feet long, 16 feet wide, and 10 feet deep, 
and was divided into three compartments of equal size, by  two (317) 
walls 1 2  inches wide, the bottom being of concrete. 

The pole was about 58 fect long, and about 16  to 18  inches in diameter 
a t  the larger end. I t  was laying across tho tank, the larger end pro- 
jecting about 6 feet over the end of the tank next to the hole, where i t  
was to be placed, and the smaller end about 1 5  feet over the other end 
of the tank. 

It  was not parallel with the sides of the tank, the larger end being: 
nearer one side of the tank, and the smaller uearer the other side. 

The  pole was what is known as a derrick polc, and was to be placed 
in a hole outside of the tank, to be used in  hoisting material. 
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3 rope was fastened around the pole about 10 or 12 feet from the 
larger end, and this rope extcnded to a snatch block, fastened to a pole, 
and then about 15 feet, where a t  the time of the injury it was in the 
harrds of four or five employees of the defendant. 

A line dropped from the smaller end of the pole approximately lo- 
cates the snatch block, and from that point the rope extends in a south- 
castern direction. The ropc was to ba used in raising the pole. 

The plaintiff offered evidence tending to prove that he was ordered 
by the foreman of the defendant to go on one of the 12-inch division 
walls and straighten the pole; that in obedience to the order he took 
a scantling and went on the wall; that he had the scantling under the 
pole pushing i t  straight, in full view of the foreman, when the fore- 
man suddenly and without warning to him direct~d the other employees 
to pull on the rope; that this order was obeyed, the pole was raised sev- 
eral feet, turned towards him, and knocked him off the wall; and that he 
fell on the cement floor and was injured. 

At the conclusion of the evidence his Honor, on motion of the defend- 
ant, entered a judgment of nonsuit, and the plaintiff excepted and ap- 
pealed. 

Douglass, Lyon, & Douglass for pla8int i f .  
J .  H.  Pou.  and R. H. Battle & Son for defendand. 

(318) ALLEN, J., after stating the case: I n  our opinion, there was 
evidence of the defendant's nogligence for the consideration of 

the injury, and this is the only question be'fore us. 
We express no opinion as to its weight, and forbear to discuss i t  

further than is necessary to indicate upon what ground this decision 
rests, as the case is to be tried before a jury, whose verdict should be 
rendered uninfluenced by an expression of opinion on the facts by this 
or any other court. 

The evidence on a judgrne'nt of nonsuit must be considered in the 
light most favorableio the plaintiff, and for the purpose's of this appeal 
we must accept as proven the facts which the evidcnce reasonably sus- 
tains. 

There is no suggestion in  the record that the plaintiff was injured by 
the negligeace of a fellow-servant, and the defendant admits that Stew- 
ar t  was in charge of the hands and the work. 

The evidence tends to show that the defendant was handling a heavy 
polo 58 feet long, resting on the top of walls 10 feet from the ground; 
that it was the purpose of the defendant to raise the pole by means of a 
rope and place i t  in a hole; that the rope was fastened to the pole, and 
extended to a snatch block, and thon extended some distance, where i t  
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was held by enlployees of the defendant; that the pole was not in  the 
right position; that the foreman ordered the plaintiff to go on top of 
one of the division walls 12 inches wide, and force the pole into position 
by using a scantling; that the plaintiff obeyed thc order and had the 
scantling under the pole, pushing it, when the foreman, who was in full 
view, suddenly and without notice to the plaintiff, gave the signal which 
caused the employees of the defendant, who had hold of the rope, to pull 
it, and that this carried the pole towards the plaintiff, knocked him from 
thc wall, and injured him. 

I f  so, there was evidence that a man of ordinary prudence could have 
foreseen that injury would probably result to the plaintiff by obedience 
to the signal, and that giving the signal was the cause of the injury, and 
this would be evidence of negligence. 

The place where the rope was fastened to the  ole, the direc- (319) 
tion of the snatch block, and the position of the men who pulled 
the rope were also circumstances which the jury could consider. 

The case falls within the principle declared in Beal v. FiBer CO., 154 
N. C., 157. 

There was error in ordering a nonsuit, and there must be a 
New trial. 

J. M. HOCKODAY v. C. M. LAWRENCE AND G. T. SIKES, EXECUTORS. 

(Filed 18 October, 1911.) 

1. Trial by Jury-Waiver-Interpretation of Statute. 
The three methods prescribed by statute by which a jury trial may be 

- waived, i. e., by failure to appear a t  the trial, by written consent filed 
with the clerk, by oral consent entered in the minutes, are  the only ones 
by which it  can be done. Revisal, sec. 540. 

2. Appeal and Error-Costs-Discretion of Lower Court. 
Items of cost, as  they arise in  an action, are  in  no legal sense the  

subject of litigation, and are  only incidental i n  the progress of the cause; 
and the parties are  not entitled to a trial by jury on questions raised in  
regard thereto. 

3. Same-Issues-Pleadings Insufficient. 
A next friend for a grantor in  a deed having been appointed on the 

ground that the grantor was non compos mentis, he instituted an action 
against the grantee to set aside the deed and restrain him from cutting 
the timber thereunder. A guardian was appointed for the grantor after 
the institution of the action, who was made a party thereto, but took no 
active part therein. The restraining order was issued and was con- 
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tinued to the hearing. After the death of the grantor, his executors were 
made parties defendant and filed an answer saying "that in their opinion 
the action was not for the best interest of the parties." The restraining 
order was dissolved and defendants taxed with costs: Held, the de- 
fendants' answer did not raise any issue of fact, in the absence of allega- 
tion of bad faith or mismanagement of the next friend who had instituted 
the action. 

(320) PETITION to rehear on appeal from Lyon, J., at November 
Term, 1911, of G R A ~ I L L E .  

This case was decided at  the last term, and is now before the Court 
upon a petition to rehear. 

The following facts appear in the record: I n  February, 1907, W. N. 
Fuller filed an application before the Clerk of the Superior Court of 
Granville County for the appointment of a next friend for James M. 
Hockoday, who had been found by a jury to be non cornpos mentis, and 
on the same day H. C. Hockoday was appointed such next friend, and 
instituted this action for the purpose of setting aside certain deeds exe- 
cuted by the said James M. Hockoday to the defendant, which pur- 
ported to convey the timber on certain lands, and also to restrain the 
defendant from cutting said timber. 

A restraining order was issued in the action, and after notice, and 
upon a full hearing, the same was continued to the hearing. After the 
institution of the action, a guardian was appointed for the said James 
M. Hockoday, who was made a) party, but who took no active part in the 
prosecution of the action. 

I n  1908 or 1909, James M. Hockoday died, leaving a will, and his 
executor and devisees were made parties to the action by order of 
court, and they filed answers in which they say "that in their opinion 
the above-entitled action is not for the best interest of the estate of J. 31. 
Hockoday, and should not be prosecuted further." 

A caveat was filed to said d l ,  upon the ground that the testator did 
not have sufficient mental capacity to make a will, and the will was 
sustained. 

At April Term, 1910, of the Superior Court an order was entered 
in the action, dissolving the restraining order, and thereupon an arbi- 
tration was entered into between the defendant and the sureties on the 
prosecution bond, and an am-ard was rendered in favor of the defendant 
for $82, which was paid. 

The cause again came on for hearing at November Term, 1910, of 
said court. Both parties tendered judgment, the principal difference 
between them being as to costs, the defendant asking that judgment for 
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costs be rendered against thc next friend and the sureties on the 
prosecution bond, and the sureties asking that i t  be rendered (321) 
against the executor of James M. Hockoday. 

His  Honor found as a fact that the action was instituted for the benc- 
fit of the estate of said Hockoday, and taxed the costs against the exec- 
utor, and the executor excepted and appealed. 

A. A. Hiclcs and T. T.  IIicks for plaintif. 
Graham & Devin for defendant. 

ALLEN, J. The executor insists that he raised an issue of fact in 
his answer by alleging "that he is of opinion that this action is not for 
the best interest of the estate of James M. Hockoday, and should not be 
prosecuted further, but should be dismissed a t  thc cost of plaintiff and 
the surety on his prosecution bond," and that as he has not waived the 
right in  the mode prescribed by statute, he is entitled to have this issue 
passcd on by a jury. 

I t  is true, as contended by the defendant, that Revisal, see. 540, pre- 
scribes only three ways in  which a trial by jury may be waived: (1) 
by failing to appear at  the trial; (2)  by written consent filed with the 
clerk; (3) by oral consent entered in the minutes; and that there is no 
such waiver on this record. 

The statute was construed to exclude other modes of waiver in  IIahn 
v. Brinsom, 133 N .  C., 8. 

I f ,  therefore, an issue of fact is raised by the answer, the defendant is 
entitled to a reversal of the judgment. 

I n  our opinion, no issue is raised, and the former judgment of this 
Court should stand. 

Items of cost, as they arise in  an action, are in  no legal sense the 
subject of the litigation, and arise only incidentally in  the progress of 
the calm. As was said in  4larti"i~. v.  Sloan, 69 N. C., 128, if parties, 
at  the beginning of a suit, were to admit that they had no rights involved, 
but wished to see which could make the other pay the costs, the court 
would refuse to hear them. 

The different sections of The Code in reference to costs clearly (322) 
contemplate the action of the judge, and recognize his power to 
pass upon the questions that may arise in determining who is charge- 
able. 

"Costs may be allowed or not, in the discretion of the court." Ke- 
visal, see. 1267. "Costs shall be taxed." Section 1268, etc. 

I f ,  however, the rule was otherwise, the defeadant has not raised an 
issue in  the answer, because he has failed to allege bad faith or mis- 
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management on the part of thc next friend, who is not in  tho ordinary 
sense a party to the action. l 'a te  v. Mot t ,  96 N.  C., 19; S m i t h  v. 
S m i t h ,  108 N.  C., 369. 

I n  the last case Justice Clark. uses language appropriate to this case. 
H e  says: "It is to be presumed that the order or the court alppointing 
next friends was made regularly, after due inquiry, and in the interest 
of Larkin Smith. He is the party plaintiff, in fact and in law, and 
appeared by next friends, who merely represented him, under the author- 
i ty and appointment of the court. The Codc, see. 180. I t  is con- 
tended, however, that though not strictly parties to the action, the next 
friends in the case at  bar, in resistiag the, motion to discharge thern, 
were in fact (virtually found by the verdict of the jury) resisting the 
will of Larkin Smith, a person of full age and competent to appear for 
himself; that such next friends officiously and unnecelssarily caused 
themselves to be appointed, and that they, and not Larkin Smith, should 
pay the costs incurred by their false clamor. There is some force in 
this suggestion. While 'noxt friends' may not be embraced in the strict 
letter of The Coda, sec. 535, they come within the purview of that sec- 
tion. I t  was held error to tax trustees of an express trust who are 
parties to an action with the costs, unless the court had adjudged that 
they were guilty of 'mismanagement or bad faith in such action.' Smith 
v. K i n g ,  107 N .  C., 273. A fortiori it is esrror to tax 'next friends7 who 
are not parties, without a t  least a similar finding. This is not alleged 
here in the answer or found by the court. Indeed, the presumption, 
by virtue of their appointment by the court, is that they acted in good 

faith, and they cannot be liable to costs unless there is an ex- 
(323) press finding against them of the facts requisite to tax them 

with costs." 
The allegation in the answer, that in the opinion of the executor it 

is not for the best interest of the estate to further prosecute the action, 
falls fa r  short of an allegation of bad faith or mismanagement. 

We find no error, and the petition is dismissed. 
Petition dismissed. 

Ci ted:  Keerl v. Hayes,  166 N .  C., 555; Cozad v. Johnson, 171 N. C., 
642. 
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(Filed 18 October, 1911.) 

1. Cities and Towns-Ordinances -Discrimination - Nuisances -Power of 
Courts, 

The courts will not inquire into the motives of the authorities of a 
town in passing an ordinance, or as to whose influence caused its pas- 
sage; but when an ordinance depends upon the power of the town authori- 
ties to declare a certain act a nuisance; or whether the ordinance is op- 
pressive or discdminative, it is subject to judicial review. 

2. Same-Injunction-Issues of Fact-Qaestions for Jury-Hearing-Ques- 
tions of Law. 

A town ordinance prohibited the erection of any sawmill or other steam 
mill within certain boundaries. Within these boundaries the defendant 
had begun to erect a sawmll before the passage of the ordinance, and was 
stopped by a restraining order a t  the suit of plaintiff, who, defendant al- 
leged, was interested in a sawmill operated in the prohibited territory with- 
out molestation. The defendant denied that the operation of his sawmill 
was a nuisance under the conditions and surroundings of its location: 
Held, (1) a permanent injunction should have been refused and the re- 
straining order continued only to the hearing; (2)  operating a sawmill is 
not a nuisance per se, and i t  is a question of law whether it was a nuisance 
under the circumstances, or whether there was a discrimination, dc- 
pendent upon what the jury found the facts to be. 

APPEAL by defendant from Whedbee, J., a t  April  Term, 1911, of 
WAYNE. 

T h e  facts a re  sufficiently stated in the opinion of the Court by (324) 
Mr. Chief Justice CFlarlc. 

Ayoc l c  & Winston and M.  1'. Dickinson for plaintif. 
Langston & Allen for defendant. 

CLARK, C. J. On 18  January,  1911, the Commissioners of the Town 
of Pikeville passed an  ordinance prohibiting the erection o r  operation 
of any  sawmill o r  othe'r steam mill within certain boundaries within 
said town, which are  sat out i n  the ordinance. P r io r  to the adoption of 
said ordinance the defendants had begun the erection of a sawmill and 
g in  within said territory. Upon the block on which the mill was being 
erected there were only four residences and three stores, all on the cast 
side of said block, the mill being on the west side, which till then had 
been used fo r  farming purposes. The  town of Pikevilla is a village of 
310 inha~bitants. The  defendant allegos that  the plaintiff Earger owns 
a third interest i n  a rival plant of similar character which was being 
operated nearer the heart  of the village. The  defendants continued the 
erection of their  plant unti l  they were enjoined in  this proceeding. 
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"An ordinance must not be oppressive or discriminating, but must be 
reasonable and lawful." 2 Dill. Mun. Corp. (5  Ed.), see. 589.; 2 Abb. 
Mun. Corp., sec. 545. When an ordinance is "within the grant of power 
to the municipality, the presumption is that it is reasonable, unless 
its unreasonable character appears upon its face. But the courts wilI 
declare an ordinance to be void because unreasonable upon a state of 
facts being shown which makes it unreasonable." Ib., sec. 591, and 
cases there cited. I t  is further said that "an ordinance must be im- 
partial, fair, and general. I t  would be unreasonable and unjust to 
make under the same circumstances an act done by one person penal 
and done by another not so. Ordinances which have this effect can- 
not be sustained. Special and unwarranted discrimination or unjust or 
oppressive interference in particular cases is not to be allowed." Ib., 593. 

Upon the allegations in the answer, if found to be true, the defendant 
was forbidden by this ordinance to erect and operate his steam mill in 

the edge of town, while the rival plant in which the plaintiff is 
(325) interested is being operated much nearer the heart of town with- 

out restriction. The answer further alleges that this ordinance 
was procured to be passed by the influence of the plaintiff. While the 
courts cannot inquire into the motives in passing an ordinance, it is 
competent to inquire into allegations as to the ordinance being oppres- 
sive or discriminative. Ordinances in regard to a subject peculiarly 
within the duties of the town authoritiex, such as the regulation of 
streets and the like, are usually conclusive. But when an ordinance 
like this depends upon the power to declare the subject-matter a nui- 
sance, i t  is a subject of judicial review. I n  some cases the court will 
determine whether the subject-matter is a nuisance per se as a matter 
of law from its nature or from the attendant circumstances. Here there 
are disputed allegations of fact as to discrimination and whether the 
steam plant is in  fact a nuisance. I t  is not a nuisance per se, though 
its location may make i t  such. I n  such case the disputed facts should 
be submitted to a jury and upon the issues found the court will deter- 
mine whether, as a matter of law, the ordinance is reasonable or not. 
I n  Small v. Edenton, 146 N. C., 530, it is said: "The reasonableness 
of an ordinance is for the court, the jury only being called in to find 
the facts when in dispute." Citing Abb. Mun. Corp., see. 545; Smith 
Mun. Corp., sec. 1133. I n  that case i t  is said that the issue of nuisance 
in many cases must be found by the jury. 

We are of opinion that the disputed issues of fact should have been 
submitteld to the jury. The court should not have granted a perpetuaI 
iniunction, but at  the utmost should have granted the restraining order 
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The judgment below is thus modified. The plaintiff will pay the 
costs of this appeal. 

Modified. 

WALKER, J. I concur in the conclusion reached by the, Court in this 
case, but it must not be understood that, in doing so, I am committed 
to the doctrine that the State, or any one of its municipalities, cannot, 
in  the exercise of its police power, ejnact a law or pass an ordinance 
forbidding the erection of a mill within limited and defined terri- 
tory, and declaring the same to be a nuisance. There are, many (326) 
reasons which can be, assigned for holding, in view of the nature 
of such plants, with their smoke, noise, etc., that the right to legislate 
by statute or ordinance against them falls within the general police 
power. But any ordinance may be declared void, if in  itself, or because 
of the peculiar facts and circumstances which gave rise to its adoption, 
or with reference to which i t  must be enforceld, i t  will be unreasonable 
and oppressive in  its operation. For this reason I think the Court is 
right in  modifying the order and requiring that the injunction should 
extend only to the hearing, so that the facts in  this particular case may 
be found by a jury, when we can the more intelligntly pass upon the 
validity of the ordinance in  question. 

HOKE, J., concurs in this opinion. 

Cited: 8. c., 160 N. C., 206. 

THEO. A. KOCHS COMPANY v. ANDREW JACKSON, T. C. VANN 
AND L. LEVIN. 

I (Filed 18 October, 1911.) 

I 1. Demurrer Ore Tenns-Defect of Parties-Pleadings. 
A demurrer ore tenus to the complaint upon the ground of defect of 

parties, o r  that the plaintiff did not have the legal capacity to sue, will 
not be sustained, as such defense is deemed waived unless taken by a 
written answer or demurrer. Revisal, sec. 478. 

2. SameCorporation-Partnershlp. 
A demurrer ore tenus will not be sustained on the ground that the 

plaintiff's name appeared to be either that of an incorporated company 
or a partnership, and that neither the fact of incorporation nor the , 
names of the partners were alleged. Revisal, sec. 478. 
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3. Same-Claim and Delivery-Replevy. 
The defendant claimed the ownership of personal property under execu- 

tion sale in proceedings brought against his debtor, to which the plaintiff 
was not a party; and plaintiff brought his action for the possession of the 
property under a prior registered mortgage securing a note past due. The 
defendant gave a replevy bond for the retention of the property, and not 
having denied in his answer the allegation that plaintiff was the T. A. 
K. Company, demurred o r e  tenus that the complaint did not allege the fact 
of incorporation, if the plaintiff were a corporation, or the names of the 
partners, if a ~artnership: Held,  a demurrer o r e  tenus on the ground of 
defect of parties will not be sustained. 

4. Deeds and Conveyances-Registration-Sale Under Execution-Title Ac- 
quired-Parties, 

A purchaser of personal property at an execution sale cannot acquire 
any right superior to that of the owncrs of a prior registered mortgage 
thereon, who were not parties to the action. 

(327) APPEAL from Cooke, J., at February Term, 1911, of CUMBEE- 
LAND. 

This is an action to recover possession of personal property. 
The plaintiff is designated in  the summons and complaint as the 

"Theo. A. Kochs Company,'' and there is no allegation that the plain: 
tiff is a corporation, and, if a partnership, the names of the partners are 
not given. 

The plaintiff alleges in  his complaint the execution of certain notes 
by one Andrew Jackson, payable to the Theo. A. Kochs Company, and 
the conveyance by chattel mortgage of the property described in the 
complaint to secure the same; that there has been a default in the pay- 
ment of the notes, and that the property, described in  the mortgage; is in 
possession of the defendants, which they have refused to surrender on 
demand. 

The defendants file an answer in which they deny the allegations of 
the complaint, cxcapt the allegation of the execution of the chattel rnort- 
gage to secure the payment of the notes, and they allege that they are 
the owners of tho propcrty by virtue of a purchase a t  a sale under execu- 
tion against Andrew Jackson. The chattel mortgage was duly regis- 
tered, and after its registration the said Jackson left the State, and un- 
der regular proceedings against him, to which the plaintiff in this action 
was not a party, said property was attached and sold, and the defend- 
ants became the purchasers at  the sale. 

When the casc came on for trial, the defendants demurred to the 
(328) complaint ore tenus, for that it did not allege that Theo. A. 
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Kochs Company was a corporation, or, if not a corporation, but a 
partnership, i t  failed to allege the names of the partners. The motion 
was overruled, and the defendants excepted. 

IIis Honor also held that the purchase by the defendants at the s d e  
unde'r execution was no defense against the claim of the plaintiff, and 
the defendants exccpted. 

There was a judgment in favor of the plaintiff, and the defendants 
excepted and appealed. 

Newton ,  Herring ci3 Oates for plaintiff. 
Rose & Rose and H.  L. Coo7c for defendants. 

ALLEN, J., after stating the case: The demurrer ore tenus to the 
complaint was properly overruled. I t  was an objection to the com- 
plaint upon the ground of de'fect of parties, or that the plaintiff did not 
have the lcgal capacity to sue, and such objections are waived, uuless 
taken by a written answer or demurrer, under the provisions of section 
478 of the Revisal. 

Resides, it docs not appear on the face of the complaint that thcre is 
a defect of parties, or an incapacity to maintain the action,. and the 
defendants do not deny in their answer the execution of the chattel 
mortgage to secure the notes, and they have executed a replevy bond, 
payable to the plaintiff, by means of which they retain the property 
pending the action. 

A similar question was raised in StanZ?/ 2.21. R. R., 89 N. C., 331, in 
which the Court says: '(The appearance and plea to the merits or an- 
swer is a concession of the sufficiency of the designation of the person, 
natural or artificial, and if intended to be disputed it should be, under 
the present practice, by answer." 

The defendants rely on Heath 71. Morgan, 117 N.  C., 505, as an t\u- 
thority in  favor of their position, but an examination of the opinion in 
that case shows that the Court acted upon the assumption that thc plain- 
tiff was a partnership, which does not appear in  this case, and also that 
a demurrer was filed, upon the ground that the narnes of the partne1.s 
were not stated in the summons or complaint. 

The defendants acquiltd no title as agilinst the plaintiff, by (329) 
p r c h a s e  a t  the execution sale. 

The execution was against Jackson, who had executed to the plaintiff 
a chattel mortgage, which was duly registered. 

"The execution is issued by the clefk as a matter of course upon the 
judgment, and, under it, the property levied upon under the attachment 
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is  sold (if liable to  sale), and  what  tit le the  purchaser gets will be de- 
termined a f te r  the execution sale, f o r  the  purchaser buys only t h e  r ight  
of the  defendant i n  the  attached property, a s  i n  all  other  sales under  
execution." Electric Co. v. Engineering Co., 128 N. C., 201. W e  find 

N o  error. 

Cited: Daniels v. R. R., 158 N. C., 428; Brewer v. Abernathy, 159 
N. C., 285. 

STATE Ex REL. T. H. BATTLE ET AL. V. CITY OF ROCKY MOUNT ET AL. 

(Filed 18 October, 1911.) 

1. Public Officials-Recorder's Court-Interpretation of Statutes-"Shall" 
-Legislative Command. 

A legislative act declaring that  a recorder's court is thereby created 
for an incorporated town, which shall be presided over by a recorder, with 
certain qualifications, who shall be elected by the board of aldermen a t  a 
certain meeting, by using the word "shall" throughout in  connection with 
the action of the board in  appointing a recorder, plainly indicates the will 
of the Legislature, in  imperative terms, that the board must appoint a 
recorder for the court created. 

2. Public Officials-Recorder's Court - Election of Recorder - Legislative 
Command-Aldermen's Discretion-Interpretdon of Statutes. 

When the Legislature has created a recorder's court for a n  incorporated 
town, the board of aldermen to elect a recorder a t  a specified meeting, it  
is not left to the discretion of the board as  to whether or not they will 
elect the recorder, by reason of a provision in the same act that  the mayor 
of the town shall be ex oflcio recorder if the board fail to elect one, the 
purpose of the proviso being to keep the office full until an election by the 
board, or until i t  supplies a vacancy occurring from any other cause, as 
in case of death or resignation, etc. 

3. Interpretation of Statutes-Expressed IntentAmbiguity. 
When,the meaning of a statute is clear, or there is no ambiguity, there 

is no room for construction, and the intention thereof must be gathered 
from the words employed. 

4. Same--Public Officials-Recorder's Court-Election of Recorder by Board 
of Aldermen-Failure to ElectContinuous Duty-Power of Courts- 
Nandamus, 

When the Legislature has expressly created a recorder's court for a n  
incorporated town, and in plain terms has required the board of aldermen 
to elect a recorder therefor a t  a certain meeting of the board, the board, 
by failing to act accordingly a t  the appointed time, may not defeat the 
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legislative mandate, for the duty imposed is a continuing one, time not 
being of i t s  essence, and the courts will compel i t  to act, a t  any time, and 
do what i t  has failed to do a t  the proper or appointed day. 

5. Public Officials-Recorder's CourtElection of Recorder by Aldermen- 
Failure to Elect-Mandamus. 

Mandamus will lie to compel the board of aldermen of a n  incorporated 
town to elect a recorder for a recorder's court, in  the manner prescribed by 
statute. 

6. Same-Ministerial Duties. 
A mandamus issued to compel the board of aldermen to act in  obedience 

to the legislative mandate and elect a recorder for a recorder's court, 
which the statute has created, cannot direct when they shall appoint or 
interfere with discretionary powers conferred upon them, but can only 
require that  they shall act in  obedience to the law. 

7. Same-Indictment-Common-law Offense-Statutory Offense-Interpreta- 
tion of Statutes. 

A willful neglect or omission of the board of aldermen of a n  incorporated 
town to elect a recorder, in the manner required of them by statute, for 
a court which the statute has created, subjects them to a n  indictment a t  
common law, and if the neglect, omission, or refusal to discharge this 
duty is willful and corrupt, i t  is criminal misbehavior, and subjects them 
to indictment under our statute for a misdemeanor, punishable by fine 
or imprisonment. Revisal, sec. 3592. 

8. Appeal and Error-Public Officials-Mandamus-Public InteresLProce- 
dure-Power of Court. 

When i t  appears on appeal to the  Supreme Court from admitted facts 
that  a board of aldermen of a n  incorporated town are acting in violation 
of a command of a statute that  they elect a recorder i n  the manner therein 
stated, judgment will be entered in this Court requiring the writ of man- 
damus to issue, in view of the public interests involved; but in  this case 
the writ is stayed for a reasonable period, so that, if there has been a n  
election in the meantime, the clerk will not issue the writ, but certify the 
judgment to the Superior Court in the usual manner and form. 

APPEAL f r o m  NASH f r o m  a decree of Cooke, J., heard  28 (331) 
February ,  1911, a t  chambers. 

T h i s  i s  a su i t  f o r  a wr i t  of mandamus,  brought  b y  cer tain citizens 
of t h e  c i ty  of Rocky Mount, t o  compel i t s  board of aldermen to elect 
a recorder, a s  required to  do by  t h e  Laws  of 1899, ch. 209, secs. 24, 25, 
26, a n d  27, i n  order  t h a t  a recorder's court  m a y  be established aid 
organized according t o  t h e  terms of t h e  said act, which sections provide - 

a s  follows: 
SEC. 24. T h a t  a spe'cial court  f o r  the  t r i a l  of misdemeanors is  hereby 

established, a n d  said court  shal l  be known a s  t h e  "Recorder's Cour t  of 
Rocky  Mount." 
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SEC. 25. That said recorder's court shall be a court of record, and 
shall be presided over by a recorder, who shall be a Fona fide resident 
and a duly qualified voter of said city, and shall bc elected by the board 
of aldermen of said city at  the meeting to be held on the Thursday next 
succeeding the election for mayor and aldermen, to be held on the first 
Monday in  May, one thousand nine hundred and seven, and biennially 
thereafter; and such recorder shall hold his said office for a term of 
two years from the date of his said election and until his successor shall 
be duly elected and qualified. Pending such election and so long there- 
after as the board of aldermen shall fail to fill said office by the elec- 
tion of a recorder, the mayor of said city shall1 be! e x  of ic io  recorder, 
and as such shall exercise every power conferred upon and perform every 
duty imposed upon such recorder by this act. 

SEC. 26. That whenefver the board of aldermen of said city shall, in 
accordance with the provisions of tho preceding section, elect a recorder, 
said board shall likewise proceed to elect a vice recorder, who shall 
possess the same qualifications and hold oEce for the same term as the 
recorder; and said vice recorder shall enter upon and discharge the 

duties of the oflice of recorder whenever the recorder, on account 
(332) of sickness, absence from the city, or other good and sufficient 

cause, shall be unable to do so, and he shall for the time be 
clothed with every power conferred by law upon the recorder: Provided, 
that so long as the mayor of said city shall be ex  of ic io  recorder thr 
mayor pro tempore shall be e x  of ic io  vice recorder, and as such shall 
be clothed with every power conferred by law upon such vice recorder. 

SEC. 27. That the recorder's court shall hold daily sessions in the . 

courtroom of the municipal building in  said city, and shall possess every 
power in  the regulation and ordering thereof usually possessed by other 
courts of record in  like cases. 

The defendants have neve8r complied with the 'requirements of this 
act nor taken any steps to do so, contending that i t  was left entirely to 
their discretion whether to fill the office of recorder or permit the mayor 
to act as recorder, and the mayor pro tern, as vice recorder, and they 
thought i t  best for the interests of tho community to continue the old 
r6girne. The Judge of the Superior Court, Hon. Charles M. Cooke, did 
not agree with defendant's counsel in  this construction OF the act, and 
adjudged that the writ of mandamus be issued. Defendant excepted 
and appealed. 

L. V .  Bassett  for plaintiff .  
P. S. Spru i l l  for defendant.  
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WALKER, J. We concur with the learned judge in his conclusion 
of law and in  his judgment. The act of 1907 is plainly mandatory. A 
recorder's court is established by the act, with detailed provisions for 
the exercise of the jurisdiction conferred upon it. I t  was clearly in- 
tended by the Legislature that the board of aldermen should, a t  their 
May meeting next after the passage of the act, elect a recorder. There . 
is not even the scintilla of a discretion given to the board so far. The 
Legislature had the power to pass thc act and i t  evidently knew precisely 
what i t  wanted to do, and expressed itself to that end in  unambiguous 
words, and being composed of fine grammarians, i t  conveyed its meaning 
to the board in  the imperative mood, which is generally supposed 
to carry a mandate with it. I n  every section of the act the (333) 
word ''shall" is used to show that the Legislature intended that 
the board should exocutc its will and not its own. As an auxiliary, the 
word "shall" implies a duty or necessity, whose obligation is derived 
from the person speaking, and is equivalent to an order or direction 
to do the particular thing, and excluding all idea of discretion or the 
exercise of the will of the person addressed, so that he may do i t  or not 
as seems to him best. H e  is simply commanded to do it, and his only 
duty, which, of course, is obligatory, is to obey. The mandate could 
not be more imperatively given than i t  was in  this case, and why the 
intelligent gentlemen should have thought otherwise, we are at  a loss 
to know. 

Public duties are imposed to be performed, and not to be neglected. 
I t  was not the purpose of the Legislature to decide who should be elected 
as recorder, for that was left to the choice of the board; but in all other 
respects they are left without any discretion in the matter. It has 
even been held that when the word "may" is used in  a statute, "it will 
be construed to mean 'shall' or 'must' when public interests or rights are 
concerned, and when the public or third persons have a claim de jure, 
that the power shall be exercised. And conversely, the word 'shall' may 
be understood as equivalent to 'may' when no right or benefit to any one 
depends upon the imperative use of the term." Black Int. of Laws 
(1896), p. 338; Jones v .  Cornrs., 137 N. C., 579; 36 Cyc., 1159; 2 
Lewis's Sutherland Stat. Con. (2 Ed.), secs. 637, 638, and 640. 

How could there be a recorder's court, under the terms of this act and 
i n  view of its evident intent, without a recorder? The provision for 
the mayor to fill any original vacancy was inserted for the purpose of 
keeping the office full until there could be an election, or to supply a 
vacancy occurring from any other cause until a recorder could be elected 
as in case of death or resignation. I t  was not the purpose of that pro- 
vision to enable tho defendants to nullify the act of the, Legislature, 



I N  T H E  SUPREME COURT. [l56 

clear, and where there is no ambiguity, there is no room for con- 
(334) struction, and the intention must be gathered from the worda 

employed. U .  8. v. Wittsberger, 5 Wheat., 76; U. S. v.  Harlwill, 
6 Wall., 386; S, v. Barco, 150 N .  C., 792, 796; Fortune v. Comrs., 140 
N.  C., 328; S. v .  Eaves, 106 N.  C., 762; Adams v. Turrentine, 30 N. C., 

. 147, 150. "The meaning and intention of the Legislature (and its 
will) must be sought first of all in the language of the statute itself; for 
i t  must be presumed that the means employed are adequate to the pur- 
pose, and do express that will corrkctly." Black Int.  of Laws (1896), 
sec. 25; U.  S. v. Goldberg, 169 U.  S., 96; Hamilton v.  Rathbone, 175 
U. S., 421. As a corollary of the foregoing proposition, it follows, that 
"If the language of the statute is plain and free from ambiguity, and 
expresses a single definite and sensible meaning, that meaning is con- 
clusively presumed to be the meaning which the Legislature intended 
to convey. I n  other words, the statute must be interpreted literally." 
Black, see. 26. 

The purpose of this Court always has been, as shown by its decisions, 
and ever will be, not to defeat the intention of the Legislature by a 
forced interpretation, but to construe its enactments so as to execute its 
will, with punctilious regard for its sovereign right, delegated by the 
people, to make the law. We say what i t  is, but they say what it shall 
be, and when the will of that body is declared, it becomes the duty of 
every citizen and every official to obey it. 

The defendants cannot escape the discharge of the duty enjoined upoil 
them by the plea that, having failed to act at the day fixed in the act, 
they are discharged altogether from its performance, and thus, by their 
own willful wrong and neglect of duty, acquit themselves of responsi- 
bility. The duty is a continuing one, time not being of the essence of 
the obligation imposed upon them, and the courts will compel them to 
do, at  any time, what they have failed to do at the proper or appointed 
day. Any other doctrine would put it in  the power of a delinquent 
officer to defeat the legislative will and repeal a law, and would be 
nothing less than monstrous. Qrady v. Comrs., 74 N.  C., 101; Mc- 

Cormac v. Comrs., 90 N .  C., 441; 2 Lewis's Sutherland Stat. 
(335) Construct. (2 Ed.), secs. 612-16; Black Int .  of Laws (1896), 

343; Julian v. Rathbone, 39 N .  Y., 369. 
This much upon the preliminary matters. The other question in 

the case is whether mandamus will lie to compel obedience to the law. 
The rule as to the point is that, "Where the duty to be performed is 
judicial or involves the exercise of discretion upon the part of the tribu- 
nal or officer, mandamus will lie to compel such tribunal to take some 
action in  the premises and exercise its judgment or discretion. But 
the function of the writ is merely to set in motion. I t  will not direct 
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haw the duty shall be performed or the discretion exercised. To do so 
would be to substitute the judgment and discretion of the court issuing 
the mandamus for that of the court or officer to whom i t  was com- 
mitted by law. No particular act can be commanded, and if the dis- 
cretion is to act or not to act at  all, mandamus will not lie. After the 
tribunal or officer has exercised the .judgment or discretion vested in 
him, and has acted, mandanius will not lie for the purpose of reviewing 
the decision and compelling a change of judgment or any further action 
in  the premises. The writ cannot be used for the correction of error. 
I f ,  however, such judgment or discretion is abused, and exercised in  an 
arbitrary manner, mandamus will lie to compel a proper exercise there- 
of. So where the law has limited the discretion of a board or officer, 
mandamus may be used to keep such board or officer within the limits of 
such discretion. I f  by reason of a mistaken view of the law or other- 
wise, there has been in fact no actual and bona fide exercise of judg- 
mcnt and discretion, as, for instance, where the discretion is madc to 
turn upon matters which, under the law, should not be considcred, 
mandamus will lie. So where the discretion is as to the existence of 
facts entitling the relator to the thing demanded, if the facts are ad- 
mitted or clearly proved, mandamus will issue to compel action accord- 
ing to law. I f  the law involved is purely nlinisterial and not judicial 
or discretionary, and if the duty itself is imperative, specific, and well 
defined, mandamus will lie not only to compel performance, but in a 
particular and specific manner. But the duty must be clearly 
and unmistakably enjoined by laiw, so that its performance does (336)  
not involve the exercise of any judgment or discretion." 19 A. & 
E. Enc. of Law (2 Ed.), 732-741, and numerous cases cited in the 
notes. This view of the law was adopted by us in Barnes v .  Comrs., 
135 N. C., 27, where the subject is fully discussed, with a copious array 
of the authorities in this and other jurisdictions. We there said: "While 
it is proper by mandamus to set them (the commissioners) in motion 
and to require their action upon all matters officially intrusted to their 
judgment and discretion, the courts will in  no manner interfere with the 
exercise of their discretion nor attempt by mandamus to control or 
dictate the judgment to be given." And again: "If the defendants had 
neglected or refused to execute the power intrusted to them, we certainly 
might call upon them to show cause why they had been so negligent, and 
upon insufficient return might have issued a peremptory nlandamus. 
Here all we could do would be to command them to select the site for 
the permanent seat of justice for the county, according to law," citing 
and quoting from Hill v. Ilonner, 44 N. C., 257. 

Advancing a little beyond this proposition, and entering the dornain 
of their discretion, for the purpose of ascertaii~ing and marking the line 
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heyond which the court will not go in ordering a mandamus, which may 
incidentally control discretion, we said: "It is sufficient for us now to 
hold, as we do, that the comnlissioners still have a discretion, and while 
this discretion must be excrciscd in a manner fair, candid, and unpreju- 
diced, and not arbitrary, capricious, or biased, much less warped by 
resentment or personal dislike, i t  Cannot otherwise be controlled by man- 
damus. ' The court can only insist on a conscientious judgment being 
used in the exercise of the power of choosing or rejecting, but cannot 
itself exercise the power nor substitute its own conscience for that of 
the board or its own sense of fitness for the approval o r  disapproval of 
that other tribunal, for to do so would be in  direct violation of the 

statute. But this does not mean that they may use this discre- 
(337)  tion for the purpose, of advancing or vindicating their own views 

or opinions upon thc genelral policy of selling liquor. This policy 
has been settled by the decision of the Legislature and a vote of the 
people, to which they must yield a ready obedience, and the discretion 
must therefore be exercised by them in strict su~bmission to this declared 
policy, and with scrupulous regard to the right of the applicant to have 
a fair and impartial hearing and a just decision, whether for him or 
against him, and, subject to those limitations, they are virtually a law 
unto themselves." 

The rule may be thus briefly stated : Mandamus extends to all cases 
of neglect to perform an official duty clearly imposed by law, when 
there is no other adequate remedy. While the court may not control the 
cdkial discretion of the board, i t  may compel the reluctant officers to 
cxcrcise i t ;  and while i t  cannot direct them in what manner to decide, 
i t  may set them in motion and require them to act in  obedience to law. 
Attorney-General v. Newell, 85 Me., 246. 

So in the case a t  bar, the duty to proceed to this election, in  the man- 
ner pointed out, is not a matter. of discretion- nor dependent upon the 
judffmcnt of either branch of the ~overnmedt  or of the members of 
either branch. I f  it were so, there c o ~ l d  be no remedy by mandamus. 
The court docs not attempt to control the judgment and discretion of the 
individual members, when assembled, in the choice then to be made. 
But i t  may properly, by mandamus, require the two branches to meet 
in convention, as a required preliminary step to the election of some 
one to this office. Otherwise, the anomaly would arise of a minority of 
those who must constitute the convention being able to defeat an elec- 
tion if they are only a majority of either branch. See, also, Morse, Pe- 
titioner, 18 Pick., 443; Lamb v. Lynd,  44 Pa. St., 336; Strong, Peti- 
t ioner ,  20 Pick., 484; King v. Norwich, 1 Barn. & Ad., 310; Gibbs v. 
Bampden,  19  Pick., 298; Rex v. Camb.ridge, 4 Burr., 2008. 
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The law will not countenance or condone any attempt to defy its man- 
dates. The private citizen must obey the law, and the public officer is 
not exempt from this duty by any special privilege appertaining to his 
office. H e  is not wiser than the law, nor is he above it. The 
truth is, that if he willfully neglec-ts or omits to perform a pub- (338) 
lic duty, he is liable to indictment at common law. 8. v. Gomrs., 
4 N. C., 419 ; S. v. 147illiams, 34 N.  C., 172; S. v. Comrs., 48 N. C., 399 99; 
S. v. Furguson, 76 N. C., 197. I f  the neglect, oinission, or refusal to 
discharge any of his official duties is willful and corrupt, i t  is criminal 
misbehavior, and subjects him to indictment for a misdemeanor and 
punishment by fine or iniprisonment, axd, as a part of the penalty, to 
removal from officc. Pell's Revisal, scc. 3502, and note. 

I t  is usual to issue an order to show cause or an alternative writ, ex 
parte, and in the first instance, in order that the respondent may explain 
his conduct; but where sufficient facts are admitted and the special mat- 
ters pleaded in defense are not a bar to the re~lief, there is no reason 
why a pcrcmptory writ should not be sent out. There is no issue of 
fact to be tried, and the court acts at  once and finally upon the admis 
sions of the parties, if they entitle the plaintitff to the writ. This board 
should no longer be permitted to defy the Legislature and obstruct the 
due arid orderly administration of justice. A peremptory writ com- 
manding the recusant defendants to perform an official duty clearly dc- 
fincd by the law, and which should be well understood by them, is de- 
manded by a just regard for the frce will of the people and the regular 
and decorous conduct of the Government, as well as by the dignity and 
majesty of the law and the peace and tranquility of society. Attorney- 
Genoral v. Newell, 85 Me., 250. I f  this statute is undesirable or un- 
suited to the needs of that community, the board of aldermen are not, 
for that reason, authorized to disregard it, but an appeal to the Legis- . 
lature is the only remedy. The menlbers of the board must meet and 
comply with the mandate of the law; that is their plain duty, and if 
they fail to perform it, the law will punish their disobedience and en- 
force obedience to the legislative will in some other effectual way. 
Thcy must act, and we will compel them to do so, though we cannot dic- 
tate or control their choice. A peremptory writ of mandamus will 
issue, commanding the board to meet a t  once and proceed to (339) 
comply with the requirements of the law. 

As this is a matter in  which the public has an interest, and as com- 
pliance with the law has been so long delayed, we will follow the well- 
defined precedents and enter jud,mcnt here, requiring the writ to issue 
from this Court. But we are sure that, upon being informed of this , A - 
opinion and the conclusion of the Court lipon this appeal, the defendant3 
will at  once comply with the law and elect a recorder. For this purpose, 
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In, re  FOWLER. 

the execution of the judgment will be stayed until 1 November, 1911, 
and if there has been an election in the meantime, the clerk of the Court 
will not issue the writ, but certify the, judgment of this Court with n 
copy of this opinion, to the court below, as is usual in other appesals. 
I f  for any valid and sufficient reason a further stay is desired, or the 
usual certificate should be is'sued, without retention of the case here, all 
order to that effect, modifying this judgment, rnay be entered, upon ap- 
plication after notice to the opposing party. The practice of retaining 
the case hore and issuing the writ from this Court is well settled. Cor-  
porat ion C o m m i s s i o ~ ~  v. R. R., 137 N. C., 1, is directly in point, and the 
several cases of like import are cited therein. I n  Caldwell v. Wilson ,  
121 N.  C., 473, the Court said: "The judgment must, therefore, be 
affirmed; but in view of the public interests involved, we deem it proper 
not to remand the case, but to enter final judgment in this Court." See, 
also, W h i t e  v. Audi tor ,  126 N.  C., 584; Revisal, sec. 1542; Rules 49, 50, 
and 51 of this Court (140 N. C., 499 and 500). 

No error. 

Ci ted:  Xchool C o m ~ s .  11. Aldermen ,  158 K. C., 128. 

(Filed 18 October, 1911.) 

Wills-Exee7~tors-DeclarrtionsDistributees-Several and Independent In- 
terests-Evidence. 

The interests of the executor and distributees under a will are several, 
distinct, and independent, and in an action to set aside the will for fraud 
and undue influence, his declarations, made against the validity of the 
instrument, whether before or after the will has been probated or he has 
qualified thereunder, a re  incompetent except in so far  as  they may affect 
his qualification as  executor. 

APPEAL by propounders of a will from Whedbee ,  J., at February 
Term, 1911, of HARNETT. 

E. F.  Y o u n g  and R. L. G o d w i n  for appellee. 
Douglass,  L y o n  & D o u g l a s  and  J .  C .  Clifford for appellants.  

WALKER, J. The question in this case can be briefly stated, and 
while i t  is almost of first impression fn this State, its novelty is not of 
that kind which awakens our surprise, rather than challenges our most 
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respectful and careful considcration. I s  the declaration of an executor, 
either before or after the will is probaited and he has qualified, that hc 
unduly influenced and cornpelled the testator to make the will, competent 
as evidence against the legatees and devisees for the purpose, of invali- 
dating the will That is the point in  the case. The question presented 
is thus stated in the brief of the propounder's counsel: 

"1. The court erred in admitting the declarations of J. P. Jackson 
(who was named as executor in  the will), after the death of the testator, 
to the effect that he forced the testator to change his will and make i t  
as he wanted it. 2. The court adniitted evidence of the declaration of 
the said J. P. Jackson, which were made prior to the execution of the 
will, to the effect that he was going to have the said testator change his 
will, so that i t  would be like he (the said Jackson) wanted i t  to be. 3. 
The, court erred id admitting as evidence alleged declarations of the 
testator, that the said J. P. Jackson (a t  some time not named) had 
threatened to turn him out of his home." 

We are unable to see bow the rejected evidence can be corn- (341) 
petent. There are decisions, in other courts, which seemingly 
give some color to the contention of the caveators, but when they are 
examined and considered with reference to their special facts, if they 
can be said to conflict with our views, the reasons given in  favor of this 
kind of evidence are more apparent than real. I n  a certain, and some- 
times in  a qualified sense, an executor may be considered as standing 
in the place of the testator and his creditors, and he may also be said 
to represent the devisces and legatees, in some respects; but for the 
purpose of destroying or even impairing their interest in the estate, 
the ordinary rule applies, that thcy are not bound by what he says or 
does. H e  then occupies a position of antagonism to them, and his dec- 
larations should be no morc binding upon them than if he had been an 
entire stranger. Where a man declares against his own interest, the 
law admits the declaration as against him, because "self-interest induced 
men to be cautious in  saying anything against themselves, but free to 
speak in  their own favor. We can safely trust a man when he speaks 
against himself, and the law, in this instance, substitutes for the sanc- 
tion of a judicial oath the more powerful one arising out of the sacrifice 
of a man's own interests. This natural disposition to speak in  favor of 
rather than against interest is so strong that when one has declared any- 
thing to his own prejudice, his statement is so stamped with the image 
and superscription of truth that i t  is accepted by the law as proof of 
the correctness and accuracy of what was said, and the fact that i t  
was against interest is taken as a full guaranty of its truthfulness in 
place, not only of an ,oath, but of cross-examination as well, they being 
the usual tests of credibility." Smith t l .  Mooye, 142 N. C . ,  277. The 
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law must take account of the strength (or frailty, as some may think) 
of human nature, and decide that "he that swcareth to his own hurt and 
changetl~ not" is worthy of trust and confidence, and that, because i t  is 
against himself, what he says is entitled to our belief, self-interest and 
the motive not to swear falsely to his own injury supplying the ordi- 
nary tests of the law, by which the reliability of human testimony is 

assured-the oath and cross-examination and, we add, the de- 
(342) meanor of the witness on the stand. Ivat v. Finch, 1 Taunton, 

141; Lyon v. Ricker, 141 N. Y., 225; Bowem v. Chase, 98 U.  S., 
254; and the leading case of Higham v. Ridgcway, 10 East, 109 ( 3  
Smith's Lead. Cases, 9 Am. Ed., 1 ) .  But the declaration must be against 
interest and should be free from suspicion. 

The executor in this case had no joint interest with the legatees or 
devisees, his interest corrsisting solely in his right t o  manage the estate 
and to receive the emoluments, that is, the commissions arising there- 
from. I n  all other respects his interest was entirely distinct and sep- 
arate from that of the legatees, and there is, therefore, no valid reason 
why he should be permitted to speak for them or to bind their interests 
by what he may have declared. I t  seems that he had influence over the 
testator-a very potent one-and his declarations, if competent, are 
sufficient to warrant a finding by the jury of undue influence, as he had 
the power to subdue the will of the testator to his own; but the vital 
question is, Does the law authorize him to speak for and conclude those 
who have no joint interest with him? We think not, and the best con- 
sidered authorities we believe to be against the competency of such evi- 
dence. I t  is undoubtedly true that the declaration of the executor would 
be competent against him to show that he is unworthy of the trust re- 
posed in him and, therefore, should be removed from his office and de- 
prived of its emolurne~nts; but to permit him to prejudice the rights of 
others acquired independently of his, and several in their nature, might 
open the door to fraud, and would shock our sense of justice and right, 
and this Court has virtually held that such declarations arc not admis- 
sible to invalidate a will where the interests of the declarent and the 
beneficiaries under the will are not joint and there is no relation of 
privity between them. The Court says in  Llsnebarger v. Lineburger. 
143 N. C., 229, quoting from Shailer v. Bumstead, 99 Mass., 112, that, 
"admitting, for the present, that any interest in a will obtained by undue 
influence cannot be held by third persons, however innocent of the 
fraud of the person procuring it, still i t  by no means follows that the 

interest of the other innocent legatees should be liable to be di- 
(343) vested by the subsequent statements of the parties procuring the 

will. Such a rule would violaite all sense of right, and is not sus- 
tained by the decisions. The admissions of a legatee made prior to thd 
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date of the execution of the will are rejected for the reason that, if 
made before he becomes a legatee, they are not declarations against his 
interest," citing 1 Underhill on Wills, 163. The very question was 
raised in 8hailer v. Bumstead, supra, and the Court held the declara- 
tions of the executors, Hayden and Shailer, io be incompetent for un- 
answerable reasons stated by Judge Colt in  the opinion, which need not 
be repeated here. I t  was said by him that such declarations stand upon 
the same ground as tl~ose made by a legatee, which are surely not ad- 
missible against any other innocent legatee or deviseel, thereby making 
our case of Limdmrger v. Linebarger, supra, a direct authority against 
the ruling of the lower court in this case by which the declarations wore 
admitted. The case of In re Will of AIary Ames, 51  Iowa, 596, is an  
interesting and instructive one, and, besides, very comprehensive in  the 
scope of the decision actually made, as i t  embraced both classes of decla- 
rations, those of a legatee as well as those of the executor, and they were 
held to be incompetent, the Court saying: "The general rule of law 
consonant with reason is that one person is not to be prejudiced by the 
unauthorized declarations of another. The exceptions to this rule are 
found in  those cases where there is a joint interest or privity of design 
between several. I n  such cases each is presumed to speak for the whole; 
but where there is neither joint interest nor combination, when each 
claims independently of the other, though under a common instrument, 
the words of one no more than his acts can bind the other. The inter- 
ests of these devisees and legatees, under the will, are several and not 
joint, and hence the three who would impeach i t  were bound, on prin- 
ciple, to prodixce clvidence that was competent against all the rest. The 
evidence was not competent as to the three daughters named as legatees, 
and, therefore, was properly rejected. This conclusion is as clear on 
authority as on reason." Numerous authorities are cited in sup- 
port of the ruling by which the declarations were, excluded. (344) 

Another expression of the Court in that case is very pertinent 
to th'is discussion: "The reasoning of the authorities to which we have 
referred must, we think, work the exclusion of a declaration of an exec- 
utor who is a legatee and a party to the record, where other legatees 
may be adversely affected by the declaration. Tho circumstance of his 
being executor and a party will not authorize him to manufacture evi- 
dence against other devisees, or to affect them by his declaration." I n  
Rlalcey vv. Blakey, 33 Ma., 611, it was said: "It is the settled law of 
this Court that the declarations and acts of a proponent, who is not the 
sole legatee, are not admissible in  evidence to dcfeat the probate of the 
will." Underhill in his work on Wills ( 1  vol., sec. 163) thus states the 
result, after an examniation of the authorities: "Upon the question 
whether a declaration of a legatee made after the execution of a will 
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is admissible to show that it was procured by undue influence, there is a 
conflict of authority. The majority of the cases reject such evidence, 
reasoning, on general principles, that no one should be concluded by 
the unauthorized statements of others with whom he is in no way asso- 
ciated or identified in interest. The admission of a legatee is evi- 
dence against the will where he is the sole beneficiary under it. But 
the interests of legatees under a will are several, not joint. Each 
claims independently of the others, and his interests should not be 
affected by the acts or declarations of the other legatees. The same 
reasoning will be applicable to bring about the rejection of the decla- 
rations of an executor offered for the purpose of showing undue influ- 
ence. No privity of interest or community of purpose exists between 
him and any legatee which will admit his declarations to impeach the 
will whence the legatee derives a benefit." The cases holding such dec- 
larations to be competent, are not well sustained by the reasons given, 
and some of them may be explained by restricting the evidence to the 
declarant himself, or upon the ground that he and the, other parties, 
legatees or devisees, had what was considered to be a joint interest, 

o r  had conspired to defeat the will. 
(345) Our conclusion is that the court erred in admitting the declara- 

tions of J. P. Jackson, the executor, and for this error a new 
trial is ordered. 

New trial. 

FANNIE H. THOMPSON v. MARCELLUS SMITH ET AL., 

ADMINISTRATORS. 

(Filed 18 October, 1911.) 

Reference-Findings of Facts - Exceptions - Trial Jiidge - Deliberation - 
Some Evidence-Appeal and Error. 

When exceptions are  made to the findings of fact of a referee, it is the 
duty of the  trial judge to deliberate and decide upon each exception and 
draw his own conclusions from the evidence thereon, using his own facul- 
ties i n  ascertaining the truth of the matter; and when he otherwise acts 
upon the report, and sustains the referee's findings merely because there 
is  some evidence to support them, i t  constitutes reversible error. The 
different rule of the Supreme Court on appeal discussed by WALKER, J. 

APPEAL by plaintiff from Whedbee, J., a t  April Term, 1911, of 
WAKE. 

The facts are sufficiently stated in  the opinion of the Court by Mr. 
Justice Walker. 
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J .  H. Fleming for plaintifl. 
6. 31. Gatling for defendant. 

W T I ,  J. We have in this case a voluminous record and elaborate 
briefs upon several very interesting questions, involving the merits of 
the case, and yet we must remand i t  to the court below for another hear- 
ing because of what the learned and able judge said a t  the time he 
heard the case, indicating that he would not, independently as a judge, 
exanline the evidence for the purpose of forming a coilclusion as to the 
facts, where the findings of the referee had been the subject of excep- 
tions, but only for the purpose of ascertaining if there was any evidence 
to sustain the referee's findings, and if there was, he would adopt those 
findings as his own. We do not consider this to be the rule in such 
cases. The party excepts to the finding of the referee, when one 
of fact, because he impliedly says i t  is not backed by a pre- (346) 
ponderance of the evidence; aind if his exception is overruled by 
the referee, he appeals to the judge. What is the use of appealing, if the 
judge can simply decide that the exception is not well taken, if there is 
any evidence to support the finding? I t  is for him to say, of course, not if 
there is any evidence, but if all the evidence adduced by the party upon 
whom rests the burden of proof is, by its greater weight, sufficient to 
establish the fact which is essential to his success. The learned judge 
might as well have said that he would sustain the conclusions of law 
if there was any authority to support them. But the rule adopted by his 
Honor does not apply to the Superior Court, but only to this Court, 
We have said that where the evidence has been considered by the  ref- 
eree and by the judge, upon exceptions to the referee's findings, we will 
not review the judge's conclusions as to them, because the appellant has 
had two chances, and when two minds-one at  least, and perhaps both, 
professionally trained and accustomed to weigh evidence and to com- 
pare and balance probabilities as to its weight-arrive a t  the same con- 
clusion thcre is a strong presumption in favor if its correctness, or the 
same is true, even when the judge differs from the referee as to his find- 
ings, and we may safely rely on its correctness. The referee is selected, 
in such cases, in place of a jury, and the judge so acts when he  reviews 
the referee. I f  there is any evidence to support the findings and no error 
has been committed in  reoeiving or rejecting testimony, and no other 
question of law is raised with respect to the findings, we accept what the 
judge has found as final, as we do in the case of a jury. Malloy v. 
Cotton. Mills, 132 N.  C., 432; Lnrnberts0.n v. Vann,  134 N.  C., 108; 
Clark's Code (3  Ed.), p. 564, and cases there collected; Rarnsey v. 
Brot~der ,  136 N.  C., 251; Gornmissioners v. Packing Go., 135 N. C., 62. 

When exceptions are taken to a referee's findings of fact and law, i t  is 
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the duty of the judge to consider the evidence and give his own opinion 
and conclusion, both upon the facts and the law. H e  is not permitted to 

do this in a perfunctory way, but he must deliberate and docide 
(347) as i n  other cases-use his own faculties in ascertaining the truth 

aind form his own judgment as to fact and law. This is required 
not only as a check upon the referee acd a safeguard against any pos- 
sible errors on his part, but because he cannot review the refesree's find- 
ings in any other way. The point was presented clearly and directly in 
Miller v.  Groome, 109 N. C., 148, and i t  controls this case. His  Honor 
did not review the findings of the referee, as he said if there was any 
evidence to sustain them, he would a 6 r m  his rulings. H e  might have 
found some for that purpose, whereas the preponderance may have 
been heavily the other way. We noed not consider the numerous ox- 
ceptions so ably argued before us by Mr. Gatling and Mr. Fleming. 

I t  will be certified that there was error in the respect indicated, and 
the cause is  remanded with directions that the Judge of the Superior 
Court review the referee's findings of fact and his rulings as to the law, 
upon the exceptions thereto, in accordance with the usual practice in 
such cases. 

Error. 

Cited: O v e m a n  v.  Lanier, pod,  539; Thompson v. Smith,  160 
N .  C., 25'7; Pisher v. ToxawcGy Co., 165 N.  C., 668; Drainage District 
v. Parks, 170 N. C., 440. 

N. E. EDGERTON ET AL. v. CHARLES F. KIRBY ET AL. 

(Filed 18 October, 1911.) 

1. Mandamus-Road Commissioners-Vacancy-Issue as to Election-Cause 
Transferred to Term-Interpretation of Statutes. 

I n  a suit for mandamus brought by two members of a board of road com- 
missioners of a township to compel the other two members to meet with 
them and elect a fifth member to fill a vacancy caused by the resignation 
of one of them, the pleadings raised a n  issue as  to whether a certain per- 
son had been lawfully elected to fill the vacancy by a majority vote a t  a 
previous meeting, the plaintiffs contending that the vote was a tie and 
that  the one claimed to have been elected, and who was acting with the 
defendant commissioners, was a usurper with merely a colorable title: 
Held, the issues presented a question of fact as to whether the one claiming 
to have been elected to fill the vacancy caused by the resignation of the 
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member of the board had received a majority of the votes a t  the meeting, 
or whether the vote was a tie, resulting in  no election; and a n  order made 
by the judge transferring the cause to the Superior Court a t  term for 
the trial of the issue joined was correct. Revisal, sec. 824. 

2. Mandamus-Public Officer-Legal Duty-Discretionary Powers. 
Generally, mandamus will lie to compel a public officer to perform a legal 

duty a s  distinguished from a discretionary power, if the legal duty is 
mandatory. 

3. Mandamus-Extraordinary Itemedy-Remedy at Law. 
Mandamus is an extraordinary remedy, and the writ will not issue except 

in  cases of necessity, where no other adequate remedy is available; and 
when a n  issue of fact i s  raised by the pleadings the determination of which 
may conclude the  matter, the issuance of the writ should in  the meanwhile 
be denied. 

4. Mandamus-Power of Courts-Judicial Discretion-No Other Adequate 
Remedy. 

The issuance of the writ of mandamus is within the judicial and not 
the arbitrary discretion of the court, and where there is a right with no 
other adequate remedy, this writ should not be denied, if i t  is the proper 
remedy. 

APPEAL from JOHNSTON from order of Peebles, J., helard at  (348) 
chambers in  Goldsboro, 22 July, 11911. 

MANDAMUS to require the defendants, except defendant Green, to meet 
with the plaintiffs and to elect the seventh member of the Board of 
Road Commissioners of Selma Township. Thc complaint alleges that 
after M. C. Winston, the seventh member of said board, resigned, the 
six remaining members met, and there being a tie vote (three voting 
for defendant Grecn and three voting for H. E. Earp) ,  the chairman, 
N. E. Edgerton, being doubtful as to his power to break the tie, the 
meeting was adjourned. I t  is further alleged that the ihrec defendant 
commissioners, there'after, met with the defendant W. A. Green arid 
undertook to perform the duties of road commissioners of Selma Town- 
ship, and that the defendant Green has no right or title to said office, 
being a usurper thereof in palpable disregarded of the law ; that his hold- 
ing the same is merely colorable, and that he should be removed from 
the office so unlawfully usurpcd by him. The con~plaint further de- 
mands that the other deferldants shall be required by the court 
to meet a t  the call of the chairman and elect a i d  induct the sev- (349) 
enth commissioner into office, arid a prayer accordingly is inserted 
in the complaint. 

The defendants answered the complaint and alleged that the defend- 
ant W. A. Green is holding the office of road commissioner of Selma 
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township; that he was electeid at  the first meeting of the board, when 
M. C. Winston resigned, by a vote of three in famor of Green and two in 
favor of Earp. 

The matter came up for hearing before H o n .  R. B. Peebles, judge, 
and upon niotion of the plaintiffs, under scction 824 of the Revisal, to 
transfer the case to the Superior Court at  tern1 for trial of the issues 
thus joined between the parties, whereupon the following order was 
entered : 

"The court being of the opinion that the whole matter depends upon 
whether W. A. Green got three votes and his adversary got two votes in 
the meeting- of the Board of Road Commissioners of Selma Township 
held on 6 May, 1911, the, motion of the defendants is denied, and de- 
fendants except and appeal to the Supreme Court. Plaintiffs move 
and request that the issue raised by the pleadings as to the number of 
votes received by said Green and Earp be submitted to a jury a t  the 
next term of the Superior Court of Johnston County, which convenes 
on 11 Septernbcr, 1911, upon the pleadings herein filcd. This motion 
is granted, and i t  is ordered that this action be and the same is hereby 
transferred to the Superior Court of Johnston County for trial by jury 
at  the September Term, 1911, of said court." Defendant excepted and 
appealed." 

Aycoclc ' 4  W i n d o n  for p la in t i f  
A b g l l &  W a r d  for defendant.  

WALKER, J. The order of Judge  Peebles was correct. There was 
nothing else for him to do, except what he did, in view of the express 
provision of the statute, Revisal, see. 824, requiring the judge, when an 
issuc of fact is raised by the pleadings, to continue the action until i t  
can be tried by a jury upon the issue thus joined between the parties. 

Such an issue was plainly and directly raised by the pleadings. 
(350) Plaintiffs alleged that W. A. Green was never legally elected a 

member of the board of road commissioners, but is an usurper of 
that office without the shadow of right or title to it, and they ask that 
he be so declared and that the three defendant commissioners be required 
to meet in joint session with plaintiffs and elect the seventh commis- 
sioner to fill the vacancy crcated by the resignation of M. C. Winston, 
in order that the b~xsiness of the board may be transacted. Defendant 
squarely denies the allegation and, on the contrary, avelrs the truth to 
be that W. A. Green was duly elected a commissioner by a majority vote 
and is entitled to hold the office and exercise its functions. This pre- 
sents a preliminary issue to be determined before we reach the question 
whether the plaintiffs are entitled to a mandamus for the purpose of 
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compelling the three defendant cornmissioners to meet with them to elect 
the seventh commissioner and complete the personnel of the board. I f  
the jury find that W. A. Green was duly and lawfully elected, then there 
is no necessity for a mandamus, unless he and his codefendants should 
refuse to meet with the plaintiffs and discharge the duties imposed 
upon the board by law. We will discuss and decide that question when 
we come to it, and not prernature'ly and perhaps unnecessarily. The 
case of Rhodes v. Love, 153 N. C., 468, so n~uch  relied on by the appel- 
lant, does not, we think, have any present bearing upon the case. 
Whether i t  will or not, if the jury find that W. A. Green was not duly 
elected a member of the board, is a matter upon which we prefer 
not to express an opinion. at  this time, for i t  may become a moot ques- 
. 

tion. 
I t  may be said, gemrally, that if a public officer fails to perform his 

legal duty to the public, mandamus will lie to compel him to do so, if i t  
is a mandatory one, but not to control the exercise of a discretion given 
to him, for i t- is the nature of a discretion in  certain persons that they 
are to judge for themselves, and, therefore, no court can require them to 
decide in a particular way or review their judgment by way of appeal, 
or by any proceeding in  the nature of an appeal, since the judg- 
ment of the persons to whom the discretion is confided by law (351) 
would not then be their own, but that of the court under whose 
mandate or compulsion they gave it. Attorney-General v. Just ic~s ,  27 
N. C., 315; Barnes v. Commissioners, 135 N. C., 27. I f  W. A. Greetn 
was not elected, the six members of the board must meet and elect a 
successor to W. A. Green, and in other respects proceed with the busi- 
ness of the board. 

"A mandamus liels only for one who has a specific legal right, and 
who is without any other adequate legal remedy." 1 Chitty Gen. Pr., 
790; 8. v. Jwltices, 24 N. C., 430. I t  is an extraordinary remedy, and the 
court will not grant it unless in  a case of necessity. Why should we issue 
the writ in this case, where the ncclessitg for it may never arise? But 
how can we determine that the necessity exists, until we hear from the 
jury and are informed as to the facts? The point, as to when the writ 
will lie where there is discretion, is sharply accentuated by Tapping i11 
his work on Mandamus, star p. 15, where he says: "The writ does not 
lie to command the justices to license a victualler to sell ale, notwith- 
standing i t  was suggested that the refusal proceeded from a mistaken 
view of their jurisdiction, and also notwithstanding a very strong case of 
partiality was made out, for it is a matter entirely within their discre- 
tion. The proper course-in such a case is  to move for a criminal in- 
formation; nor does i t  lie to rehear an application for license which they 
have refused because of a mistaken notion as to the law." As to the 
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power of a court of general jurisdiction to issue a mandamus for the pur- 
pose of controlling the discretion of a public officer, the case of U .  8. v. 
Seaman, 17 How. (U. S.), 225, and Gaines v. Thompson, 7 Wallace, 
347, may well be consulted, for they statc the doctrine with clearness and 
accuracy. They deny the power where there is a discretion left to the 
officer as to how he will perform the duty, and so we have held. I t  has 
been said that, in this country, the writ of mandamus has not been 
regarded as a prerogative one, as in England, according to Blackstone, 
their great commentator; and yet, even here, i t  so far  partakes of the 
nature of a prerogative writ that the court has the power to issue or 
withhold it, according to the sound judgment; and if the writ, in  its 
consequences, would mariifestly be attended with hardship and difficul- 

ties, the coul t may, and cven should, refuse i t ;  but this discretion 
(352)  lodged in the court is not an arbitrary one; it is a judicial dis- 

cretion, and when there is a right, and the law has established 
no adequate and specific remedy, this writ should not be denied. Prop. 
of fit. Lukes Church v. Slack, 7 Cush. (Mass.), 226; Tapping on Manda- 
mus, p. 18. This author says that in no case does the writ lie "to compel 
a tribunal, judicial or administrative, to render any particular judgment 
or decision, or to set aside one already rendered, but only to enforce the 
performance of a ministerial or mandatory duty. This writ is appro- 
priate to compel subordinate courts or bodies (or even individuals, in a 
restricted class of cases) to proceed and determine matters pending be- 
fore them and properly within their cognizance or jurisdiction, but i t  
cannot compel them to do that which the law leaves them to decide 
according to their best judgment and discretion. Tapping, 35, 36. The 
plaintiff must try other ordinary remedies before he resorts to this 
unusual writ of compulsion. Reg. v. R. R., 6 Q. B. R., 70 (Patterson, 
J., one of the greatest judges of the King's Bench, delivering the opin- 
ion of the Court, in  the absence of the Chief Justice). I t  seems that the 
duty which is asked to be performed must be mandatory, bcfore the court 
will send out so drastic a writ. I t  cannot be said in this case, that every 
sufficient remedy of the law has been exhausted. I n  fact, the plaintiff 
is not even on the threshold of obeying that principle which requires 
that every other remedy should be tried and that all preliminary ques- 
tions of fact should be decided beforc the court will listen to his prayer 
for this extraordinary writ. I t  is seldom needed and rarely granted. 
The citizen must perform his duty to the public, both as a simple mem- 
ber of society and as a public officer, and if he fails in the latter capacity 
to do what the law requires of him, he cannot only be compelled by 
mandamus to do his duty, but he is criminally liable for not performing 
it. Where the law reposes discretion, i t  excludes the writ of mandamus 
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as a means of controlling it, and leaves i t  to be exercised freely and 
untrammeled, save by the injunction that the offioer must perform the 
duty required of him, honestly and fairly. 

No error. 

Cited: ~e~ 7:. Bond of Educafion, 170 N .  C., 125; Johnston v. 
Board of Elections, 172'N. C., 167; Br.itt v. Board of Canvassess, ib., 
806. 

M. G. DALRYMPLE v. T. W. COLE. 

(Filed 25 October, 1911.)  

1. Pleadings - Demurrer - Allegations of Pleading Attacked - Extrinsic 
Matters, 

The pleading to which a demurrer has been filed must itself present the 
defects against which the demurrer is directed and the latter must stand 
o r  fall by the facts alleged in the pleading attacked; and extraneous mat- 
ters cannot be relied on to show its deficiencies. 

2. Sanae-Findings by Court-Contracts to Convey-Married Women-Liens 
-Homestead Reserved by Deed. 

A demurrer to a pleading which depends upon averments made therein 
to supply deficiencies in the pleading attacked is  a "speaking demurrer," 
and will be overruled; nor can the demurrer be aided by any findings of 
fact made by the trial judge to which exception has been taken. The 
principle when objection is made by demurrer to the complaint, in a n  ac- 
tion to enforce specific performance of a contract to convey land, because 
the wife does not join in  the conveyance, when there are  existing judgment 
liens and liens by mortgage reserving a homestead, discussed and applied 
by WALKER, J., citing and distinguishing Hughes v. Hodges, 102 N.  C., 
237, and Fleming v. Graham, 110 N. C., 374, and similar cases. 

APPEAL from Coolce, J., at April Term, 1911, of MOORE. 
This action was brought to compel the specific performance of a 

contract to convey land, and was heard below upon ar demurrer to 
the complaint, which alleged: "That on 15 October, 1910, the defend- 
ant, for a valuable consideration, contracted and agreed in writing with 
the plaintiff to make, execute, and deliver to the plaintiff, his heirs and 
assigns, a good and sufficient deed of conveyance to the tract of land 
described in  the complaint, with covenants of warranty, upon the pay- 
ment to the defendant of the sum of $1,400, the purchase price agreed 
upon, within ninety days from the date of the contract; that the con- 
tract was duly recorded, and within the ninety days fixed in the contract 
the plaintiff notified t h ~  defendant that he elected to take and pur- 
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chase the land in accordance with the terms of the contract, and would 
tender the $1,400 within the ninety days, and that he did actually tender 

said sum within the ninety days and demand that the defendant 
(354) make, execute, and deliver a deed in accordance with the terms 

of the contract, but that the defendant neglected, failed and re- 
fused to execute and deliver the deed; and that $he plaintiff is still ready, 
able, and willing to comply with the terms of the contract and pay the 
purchase money, upon the execution and delivery of the deed. That af$er 
the execution of said contract the plaintiff actually paid or assumed the 
payment of $133.65 for the benefit of the defendant, which sum, i t  was 
agreed by the defendant, should be applied, pro tanto, to the purchase 
price of the lands, under the contract." I t  was furthcr alleged in thc 
complaint, that at  the time of the tender of the purchase money and the 
demand that the defendant execute and deliver the deed, there were 
mortgages executed by the defendant and his wife to certain parties 
named in the complaint and duly recorded in Moore County, which were 
and are liens on the land, and also a judgment docketed against the de- 
fendant, which was also a lien on said land, in favor of Mrs. S. D. Cole, 
the plaintiff in the judgment, and against the defendant for the sum of 
$100, with interest and costs. The case on appeal states: "The court 
finds as a fact that the judgment referred to in  the complaint was 
docketed on 6 May, 1910." 

The defendant demurred upon the following ground: "That a cause 
of action is not alleged in the complaint, in that it appears upon the 
face of the complaint that the defendant is, and was at  the time of the 
execution of the alleged contract referred to in the complaint, a married 
man, and that defendant's wife did not join in the execution of said 
alleged contract, and at  the time of the execution of said alleged contract 
there was a docketed judgment as well as recorded mortgages, both liens 
thereon, and that execution could have been issued upon said docketed 
judgment, and the alleged contract is, therefore, void and inoperative." 

I t  was admitted upon the argument of the demurrer that the defend- 
ant was, at  the time of the execution of the contract, and still is, a 
married man. That admission also appears upon the face of the com- 

plaint. 
(355) At the hearing, and upon consideration of the demi~rrer, 

which was ore t enm,  the court sustaiined the same and dismisqed 
the action of the plaintiff, and he appealed. 

U .  L. Spence and G. W .  McNeill for plainti#. 
H. P. Reawell and R. L. Burns for defendant. 

WALKER, J., after stating the case: The defendant demurred to the 
complaint upon the ground that i t  appeared therefrom that the plaintiff 
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was a married man at the time the contract was made, that his wife is 
living, and that at  said time there was a judgment against him which 
was duly docketed in the Superior Court and constituted a lien on his 
real estate, and that as execution could have been issued on the judg- 

' ment at  any time after it was docketed, the contract was void, for the 
reason that it was an executory agreement to convey his land, and this 
c o ~ ~ l d  not be done, as he was entitled to a homestead and his wife had 
not joined in the execution of the contract with privy examination, rely- 
ing upon the provision of the Constitution (Art. X, scc. 8) forbidding any 
disposition of the homestead, except by the deed of the homeeteadcr and 
cc the voluntary signature and assent of his wife [thereto, which shall be] 
signified on her private examination, according to law." 

I t  was said by Justice Avcry in flughes v. Hodges, 102 N.  C., 237: 
"As between the creditor having a lien on the one side, and the debtor 
and his family on the other, the Clonstitution does creatc a rigkl to a 
home for the benefit of the debtor's family in his lands-a home that 
may never be msrked out by metes and bounds. The debts may be dis- 
charged bcfore the homestcad is allotted, and then the inchoate right, as 

' 

applied to the debtor's land, no longer exists. But when the creditor re- 
duces his claim to judgment, the law places him and the debtor at arm's 
length and frustrates every effort of cither to evade the section of the 
Constitution that gives tho wife the veto power, by requiring an allot- 
ment of the homestcad as antecedent to any sale, and her assent, with 
privy examination, hefore the improvident husband can dispose of i t ;  
so, if the debtor sell to defraud his credior, when thc latter moves iu 
the cmsrt to set aside his deed and subject the land to his claim, the 
Constitution gives first the right to an undefined homestead, and 
the law, made in purpaoce of the Constitution, aix~rtains its (356) 
bounds as soon as he seeks to sell." H c  further saps: "Until 
the owner contracts debts, there oan be no undefined homestead right 
attaching to his land, and, unless his homestead has already been allot- 
ted, section 8, Article X of the Constitution, does not restrict his power 
to convey. I f ,  however, the homestead has once been laid off at  the 
instance of creditors, though the debts may be discharged, the restriction 
remains, and rcnders the joinder of the wife essential to a valid convey- 
ance of it. The definition given in Adrian v. Shaw must be considered 
as modified and restricted in its application so as to conform to the views 
we have expressed in this opinion." 

I n  the defendant's appeal in Hughes v. Hodges, at p. 262, Justice 
Avpry, for the Court, thus sums up the law: "The presumption of law 
is in favor of the validity of this and every other deed executed in due 
form. I f  the defendarrt seeks to have it declared void, because it was 
made in  disregard of the requir erncnts of section 8, Article X of the Con- 
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stitution, the burden is upon him to show that the homestead right 
attached to the land and vitiated the conveyance, for the want of the 
joinder of the wife, with privy examination, for one of the three follow- 
ing reasons: (I) That a homestead had been allotted to him in the 
land described in the mortgage deed, either on his own petition or by 
an  officer in  accordance with law. (2)  That there was an unsatisfied 
judgment or judgments that constituted a lien upon the land, when con- 
veyed, and upon which execution might still issue, and make it neces- 
sary to have his homestead allotted, or a mortgage reserving an unde- 
fined homestead, and constituting a lien on the land that could not be 
foreclosed without allotting a homestead to the mortgagor in the land. 
( 3 )  That thc mortgage deed was void, because executed with intent to 
defraud the defendant's creditors, and that the mortgagor did not have 
a homestead allotted already in other lands. I n  order to rebut the pre- 
sumption of validity by bringing the deed under the prohibition con- 
tained in section 8, Article X of the Constitution, one of these grounds 

of objection mentioned must be made to appear by any person 
(357) who would raise a question as to the effect of the corrvcyance." 

It is this construction of the Constitution upon which the 
defendant relies to invalidate the contract of sale or option. Justice 
Xer~ i rnon  dissented from the judgment and opinion of the Court, and 
held the view that the homestead right, and the protection guaranteed 
by the Constitution against a transfer thereof without the asscnt and 
privy examination of the wife does not depend upon any state of indebt- 
edness, nor is it required that the homestelad should havc been actually 
allotted, or that a judgment lien or other conditions indicated in  the 
opinion of the Court should exist before the provision of Article X, 
section 8, of the Constitution, which forbids a canveyance of the home- 
stsad without such asscnt and privy examination, would become opera- 
tive. I Ie  also thought that the opinion of the Court in Hughes v. Hodges 
was in  conflict with prior decisions of this Court in  Jen1cim.v. Bobbitt, 
77 N. C., 385; Lambert v. Kifinery, 74 N. C., 348; Beavan v. Speed, 
ibid., 544, and Adrian. 11. Shaw, 82 N. C., 474, which he contended had 
settled the law to be that, without regard to any indebtedness of the hus- 
band, the homestead could not be conveyed without the assent and privy 
examination of the wife, but that the husband's deed was effectual to 
pass title to the land subject to the homestead. I n  Hughes v. Hodges 
the mortgage was executed 8 January, 1876, whcn defendant's first wife, 
who did not join in the deed, was living. She died in 1881, and he was 
again married in 1882. Therje was no reservation of the homestead in 
the mortgage, and no judgment docketed against the mortgagor, nor 
was there any question of fraud invohed. The suit was to foreclose the 
mortgage. The court below held that the land should be sold subject to 
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the homestead, or only the "reversionary interest," as i t  was termed in- 
aptly, but perhaps for the sake of convenient description, in the absence 
of a better word. The Court, in an opitiion by Just ice  A v e r y  '(with a dis- 
senting opinion by Just ice  Merrimon,  as already stated), reversed that 
decision and held that the deed passed the entire interest in the land to 
the mortgagee, encumbered only by the dower right of the first Mrs. 
IIodgcs, which expired at ].rer death, and ordered a sale to be 
made accordingly. (358) 

In J o y n e r  v. Sugg, 132 N. C., 580, it appeared that thorc was 
no judgment, or other debt than those secured by the deed of trust, and 
no question of fraud, but the homestead right of Blaney Joyner was 
reserved in the deed. We held that J. A. E. Joynar, who bought at  the 
sale under the deed of trust, acquircd a good title in  the land, subject 
to the homestead right of Rlaney Joyner, as that was expressly retained 
in the deed, and that, as he had died, and the exemption right had 
ceased, a full and unencumbered title passed to her. I t  was further said, 
in a r p e n d o ,  that the r igh t  to the homestead always exists and is e a r -  
axteed by the Constitution, but the homestead itself cannot come into 
existence until it has been "selected by the owner" of the land and 
actually allottcd, and thereby identificd, as decision in M a y h o  v. Cotten,  
69  N.  C., 293 ; 1 I a g ~ r  v. N i c o n ,  ih id ,  108, and as strongly intimated in 
I l u g h e s  v. Hodges,  s u p m ;  bnt this exprcssion, of course, must be viewed 
with due reference to the facts then under consideration, there being no 
judgment, or other debt, no fraud and no prior conveyance in which the 
homestead right had been reserved. I n  such a case the homestead 
could only be allotted upon application of the party entitled thereto. 
What is said in  that case, therefore, is not at  all in  conflict with the 
decision in H u g h e s  v. Irlodges, supra. I t  was approved by this Court 
veccntly, in Dac,enport v.  Fleming,  154 N.  C., 291, in  which we held 
(in a concise and clear-cut opinion by Just ice  HoJic) that the constitu- 
tional provision against conveying the homestead without the joinder or 
assent of the wife evidenced as therein presented, applied only and ex- 
clusively to the "homestead right," and, quoting from Joynar  v. Suggs ,  
i t  was further said : "A deed in trust by the husband, in which the wife 
docs not join, reserving the homestead of the grantor therein, conveys 
the entire land contai~~ed in the dced of trust, subject only to the dctcr- 
minable exemption in  $1,000 the eof from tho payment of tho debts of 
the grantor during his life," to which the learned justice added: ('That 
case throughout is an apt authority in support of the present ruling." 

We have thus reviewed two of the recent cascs upon this 
aubject, not for the purpose of testing the relative strength or (359) 
value of the diffcrtnt and, in some respects, apparcntly conflict- 
ing views to be found in some of the decisions upon the subject, but 
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rather for the purpose of clearly defining the proposition upon whic.11 
Mr. Spence relied, in  his able argument before us, to sustain the de- 
murrer. H e  urged that the allegatioils of the complaint, with the find- 
ing of the judge as to the date of the judgment and the admission as to 
the marriage of the plaintiff at  the time of the contract, showed that 
sufficient facts existed to invalidate the contract, under the decision in 
Hughes v. Hodges, supra, and Flerning I). Graham, I10 N.  C., 374. But 
the weakness of this position appears when we consider that the office of 
a demurrer is to point out defects in the pleading, which is the object of 
attack, and it must stand or fall by the facts therein alleged, and extra- 
neous matters cannot be called in aid to supply deficiencies, which is 
necessary to be done in  order to show that the cause of action is bad. 
The doctrine of aider does not apply to such a case. "It is a fundamental 
rule of pleading that a demurrer will only lie for defects which appear 
upon the face of the pleading to which it is opposed, and must be de- 
cided without evidence aliunde, unless by consent of the parties. A 
speaking demurrer, that is, a demurrer which is founded on matter col- 
lateral to the pleading against which it is directed, is bad, and as such 
will be overruled. I t  is also a well-settled principle that, when a plead- 
ing is demurred to, resort ca~inot be had to other pleadings fo:. +he pur- 
pose of supportirrg or resisting the demurrer, but thc demurrer must 
prevail or fall bp the force of the pleading to which i t  is directed." 
6 Enc. Pl. 6i Pr., 297, 295. I f  the new or additiolral facts which are 
required to point the objection are contained in the demurrer, i t  is 
called a "speaking de~nurre<" and is not good pleading. Nor can the 
judge find facts to aid the defective pleading. Lt must be considered by 
itself and upon its own merits. The recent cases of Miller 0.  R. B., 
154 N. C., 441, and B T ~ ~ O P T  71. W y n n c ~ ,  ibid., 467, furnish illustrations of 
the rule. There was no consent given by the plaintiff to the finding as 
to the date of the judgment, but he distinctly excepted to the judge's 

ruling, which is suffi~ient to ir~clude the said finding of fact. I t  
(360) does not appear, therefore, by the cornplaint, whether there was a 

judgment which was a lien upon the property at the date of the 
contract, nor that there was a prior mortgage or deed of tmst reserving 
the homestead, nor that the contract was void as to creditors, and no 
homestead had been d o t t e d  in other land, so as to bring the cirse within 
one of the categories stated in Hughes  v. Ifodges, the pres~in~ption being 
in favor of the validity of the eontract, and the burdtn being on the 
defendant to show the contrary. I t  may also be reniarked that the com- 
plaint does not allege that a homestead had not already been allotted to 
the defendant, nor is the value of the land stated. These allegations, 
which are omitted, may become illaterial in certain phases of the ques- 
tion. 
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We must not be understood as passing upon the soundness of the 
objection to the complaint, even if any one or all of said facts had been 
alleged therein. We merely decide ,that, in  the present state of the 
pleadings, the denlurrer should have been overruled and the defenda~nt 
allowed to answer. The facts may then be fully disclosed, no injustice 
will be done the plaintiff by assuming the cxistence of facts which do not 
clcarly appear, and we may the beitter and the more safely consider and 
solve the interesting questions, as to the homestead right, which were 
argued before us. There was crror in the respect indicated 

Error. 

Cited: S. c., 170 N. C., 103; Wattem 1 1 .  Hedgpe th ,  172 N. C., 312. 

0. K. LnROQUE AND WIPE V. W. L. KENNEDY. 

(Filed 25 October, 1911.) 

1. Wilnesses-Ancient Documents-Comparison of Handwriting-Evidence. 
On the admissibility of testimony of witnesses as  to the genuineness 

of handwriting of ancient documents by comparison with that of other 
like documents free from suspicion, when the witness has had full oppor- 
tunity to observe and note them, and he states that  he has thus been en- 
abled to form a satisfactory opinion as  to the handwriting of the ancient 
document in  question, Nicholson v. Lumber  Go., ante,  59, cited and ap- 
proved a s  applicable to the facts in this case. 

2. Evidence-Deeds and Conveyances-DescriptionInentity of Lands-Ob- 
jections and Exceptions-Procednre. 

I n  a n  action involving the question of title to lands i t  is competent to 
offer a certified copy of the deed and identify the handwriting of the officer 
who made the certificate, and if thereafter the party who thus introduces 
the deed in evidence fails to locate the land within its boundaries or de- 
scription, the opposing party should by motion call i t  to the attention of 
the court and ask that the deed be withdrawn. 

3. Same-Intrinsic Identification-Description of Witnesses. 
When a deed to lands concerning which the title is in  dispute has been 

properly introduced in evidence, it  is not essential that evidence of loca- 
tion under the description or boundaries of the deed come from defendant 
or from living witnesses; for the descriptions contained in the deed may 
indicate where the land is situated without extrinsic proof; and in 
this case, from the minute description of the witnesses, the land is suffi- 
ciently identified by an ancient mill located on "South-West Creek." 
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4. Damages-Ponding Water-Evidence. 
I n  this action for damages for ponding water back upon plaintiff's land, 

the testimony of a witness, to the effect that some fifteen years previous 
he had cut cypress timber up beyond the pond and had floated it  to the 
pond, was properly admitted to show the conditions up beyond the pond 
bearing on the controversy. 

6. Appeal and Error - Contention of Parties -Admissions - Instructions- 
Procedure. 

When made for the first time on appeal, an exception to the charge that 
i t  did not correctly state the admissions of the parties will not be consid- 
ered, as  this should have been called to the attention of the judge a t  the 
time. 

6. Damages-Ponding Water-Advcrse 1Jser-Prescriptive RightEasement. 
When damages are  claimed by plaintiff to his land by reason of de- . fendant's elevating his dam and thus raising the level of the water on the 

lands of the former, and defendant claims a prescriptive right by adverse 
user for twenty years o r  more, testimony tending to show that the water 
had been maintained a t  the same or a higher level by a former dam located 
a t  the same place as  the one complained of a t  a date more than twenty 
years previous, and a continuous maintenance a t  that  level, with evidcnce 
of water-marks on trees, etc., sustaining defendant's contention, is suffi- 
cient to sustain a verdict that an easement had thereby been acquired. 

7. Same-Limitation of Actions-Ouster-Adverse Possession. 
I n  defense to an action for damages for ponding water back upon plain- 

tiff's land, the defendant offered evidence tending to show that he and 
those under whom he claimed had maintained the level of the water a s  
i t  then was, or a t  a higher level for more than twenty years, etc.: Held, 
sufficient to show ouster and title by adverse possession. Green v. Har- 
mon, 15 N. C., 161, cited and approved. 

8. Appeal and Error-Costs-Maps and Surveys-Allowaove by Judge-In- 
terpretation of Statutes-Charge Upon Separate Property-Femc Covert. 

When a survey has been made of the lands in  controversy, the statute 
requires the trial judge to fix an allowance to be paid the surveyor for 
his services (Revisal, sec. 1504);  and it  appearing in this case that the 
parties had from time to time each paid ope-half of the cost of the survey 
and platting of the land, and that  the judge had declared the charges made 
by the surveyor to be exorbitant and had refused to act thereon, the cause 
is  remanded to the end that the allowance of the surveyor be fixed and 
taxed against the plaintiffs to the use of the defendant, not exceeding the 
amount the latter has paid; and, further, a motion to make them a 
charge against the.separate estate of feme plaintiff should be denied. 

(362) APPEAL by plaintiffs f r o m  Justice, b., at J a n u a r y  Special 
Term, 1911, of LENOIR. 

The plaintiff br ings this action to recover damages f o r  ponding water  
o n  hcr land, located on  South-West Creek. She alleges i n  her complaint, 

among other things : 
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"That the defendant is the owner of a mill-sit0 known as 'Kennedy's 
Mill' in  said South-West Township, which said mill is built across 
South-West Creek below plaintiff's lands, and the defendant makes use 
of the waters of said South-West Creel; to supply power for the opera- 
tion of said mill. 

"That on or about . . . . day of March, 1906, the defendant wrong- 
fully, unlawfuily, and without any rightful authority raised the dam of 
said mill about 3 fect or more over and above the height which he and 
the former owners of the said mill had maintained it before, and thereby 
!aised the water in said creek, and caused same to overflow upon 
the feme plaintiff's lands hereinbefore mentioned, to her great (363) 
damage and-injury." 

The plaintiff admitted on the trial that the defendant was entitled to 
maintain his dam at 10 feet 6 inches, and the controversy between then1 
was as to the Iand between the water-mark with the dam at 10 fect 6 
inches and the water-mark wit11 the darn at 12 feet 2 inches. 

The defendant contended that he was the owner of the land beyoild 
the water-mark with the dam at 12 feet 2 inches high, and, if not the 
owner, that he had acquired the right to pond thc water by prescription. 

The plaintiff offered evidence tending to prove that prior to 1906 thc 
dam was 10 feet 6 inches high, and ehat in  that year it was raised to 
12 feet 6 inches, and that water was thereby ponded on the land claimed 
by the plaintiff. 

The plaintiff also offered a chain of title extending to 1869, and evi- 
dence that this title covered the land in controversy, and of adverse pos- 
session for a length of time sufficient to ripen color of title. I t  was 
admitted that the records of Lenoir County, exccpt two old index books, 
were destroyed by fire in 1880. 

The defendant offered in evidence deeds and other evidences of title, 
which, if admissible, traced his title to 1769. 

Among other evidences of title, the defendant introduced a paper pur- 
porting to be a dee'd from Major Groom to Richard Caswell, of date 
1712. The following certificate was on this paper: 

I certify the above dced, probate, and enrollment to be true copies 
from the records of Lenoir County, this 12 March, 1851. 

STEPHEN WHITE, Register. 

Plato Collins was examined in reference to this paper, and testified 
as follows : 

Q. Eow long have you been clerk of the court? A. Eleven years. 
Q. I s  it in  evidence that Stephen White was register of deeds; have 

you ever seen any of his handwriting in his official capacity of register 
of deeds? A. I haven't seen the original records; they were de- 
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(364) stroyed; I have seen papers with Caswell's and White's signa- 
tures in  a good many instances, certifying to the records when he 

was register of deeds. 
Q. Have you seen that handwriting in his official capacity, purported 

and accepted as his handwriting? A. Yes, sir. 
Q. You mean you accepted it as clerk? A. I t  has been presented to 

me as his handwriting and we accepted it as such; I have seen a good 
many of them. 

Q. From what you have seen, can you form an opinion satisfactory to 
yourself whether these papers are ill Stephen White's handwriting? 
A. Yes, sir;  I have seen i t  frequently; it is the same handwriting. 

Q. Will you look a t  that paper and say whether the certificate is in  
the handwriting of Stephen White? A. I think it is. 

Cross-examined : 
Q. Have you seen any of this handwriting that has been questioned 

before ? A. No, sir. 
Q. That was seen by people and accepted as his handwriting? 

A. Yes; they were presented to me by parties who held them, and 
accepted by me  as his handwriting. 

Q. I n  fact, you never saw any'public records admitted to be in his 
handwriting? A. That matter was never brought in question by any- 
body. 

Q. These papers were accepted by you and put on the public records? 
A. Yes, sir. 

Redirect examination : 
Q. Look at lhat paper and see what you think about it. (Hands wit- 

ness paper.) I s  that the same as that?  A. Yes, sir ; that purports to be 
Mayor Croom to Richard Caswell,, certified 1 2  March, 1851. 

Q. Will you look at that deed from Richard Caswell to Jesse Cobb, 
certified April, 1855; look at  his signature? A. That doesn't look as 
much like it as the other; the characteristics of i t  are the same. 

Q. I n  your opinion, are the handwritings on those papers in his hand- 
writing? A. Thcy have thc same characteristics; I say it is the same 
handwriting that was purported to me to be in  his handwriting. 

Q. Also Jesso Cobb to Jehu Cobb, certified I6 April, 1855; i,+ 
(365) that the same handwriting? A. Yes, sir. 

&. You have said you have seen the writing of White when h~ 
was register of deeds in 1851; have you seen other writings of his? 
A. When I was a boy I saw receipts my father got when he used to 
trade with White, and we had been getting receipts; they got burned u p  
when my father's house was burned up;  they were in  the same handmrit- 
ing as these. 
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Q. From p u r  recollection of the handwriting of Stephen White, are 
you able to form an opinion satisfactory to yourself that the signatures 
submitted to you are the handwriting of Stephen White? A. Yes. 

Two other papers were admitted on the same evidence. 
The plaintiff excepted. 
I n  the chain of title introduced there was a deed frorn Jesse Cobb to 

John Cobb, of date 10 March, 1800, and the division of the John Cobb 
lands, of date 16 December, 1844. 

I n  this division, under which the defendant claims, the land covered 
by the mill "to the high-water mark of the millpond" is allotted. 

Tho deed to Richard Caswell and others called for land on South- 
West Creek. 

E. P. Loftin, for thc defendant, testified, among other things, that he 
had known the Cobb mill about 65 years; had lived about a mile or $1 

mile and a half from the mill-house; that when he first knew the mill, 
old man Cobb was in charge, and, after his death, his son, Jesse Cobb; 
i t  was known as Cobb's mill; Johnnie Jackson had charge next; then 
Kennedy and Wooten; then Mr. Kclly ; that he had known the boundaries 
of this land known as the Cobb mill land for fully 65 years; that he 
knows the present boundary of the high-water mark of the mill property, 
and that it is lower. now than when the Cobbs had i t ;  that he saw trees 
there above the island when he was a boy, and the water is about the 
same thing now; that there is a holly and the water does not come up as 
close as when he used to fish there; also a gum there that has high-water 
marks on i t  made with an axe, that are 12 to 14 inches above the present 
high-water mark; that the holly has marks or bruises on it, and 
that he had chained his boat to the holly when fishing, a t  the (366) 
time Kelly had the mill; that the water now docs not quite cover 
the island in the pond, and that he had seen i t  covered by water in 
tinies past; that the dam was old and worn down in 1851 and 1852, and 
that he does not think the water is as high now as it was then. 

The defendant testified, among other things, as follows : 
That he bought the mill from J. J. Jackson and rented it to J. C. 

Kennedy from year to year for 5 years; at  the expiration of the time he 
sold i t  to J. P. Kelly and delivered to him in January, 1885. Kelly kept 
the mill for 18 years; then he bought it from Jackson, comniissioner; 
J. C. Kennedy bought the half interest frorn J. C. Wooten, and the 
property was sold under that mortgage to pay that debt; bought i t  from 
Jackson; both J. C. Kennedy and J. C. Wooten are dcad; J. C. Kennedy 
died about 16 or 18 years ago; Wooten died about the same time; that 
he has the deed to him from Mr. Jackson ; that he was put in possession 
of what is known as the Cob!, mills, the sfame property he owns now; 
that at  that time the water of the pond was higher than i t  is now, and not 
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as high as he has seen i t ;  at  the time the west end of the dam and the 
road, in his judgment, was about as it was then, the Kinston end; some 
of the papers refer to i t  as the north side; it is a little northwest; on 
that end the road is about like it was then; the dam doesn't extend quite 
as far as the pond; this road on the Kinston side of the dam stops before 
i t  gets to the rim of the pond and the public road, and the natural level 
of the land for his part of the water of the pond; a t  that time the pond 
was about level with the road, but i t  was not running over i t ;  then 
further down, where Cherley shows on the maps the little island, there 
are several projections, hummocks or tussocks; that is the point he has 
desiguated as a little island; the top of that shows, but the smaller 
ones do not show. They all show now. That he commenced to repair in 
the summer of 1905 and conlpleted about 1 March, 1906. The water is 

. lower than when hc took charge; the Strawberry Branch run is in  the 
center of Strawberry Swamp; at  this point it turns towards the 

(367) idand at right angles; when it reaches the upland there is a 
natural elnbankrncnt there 14 inches or 2 feet; all along the run 

of Strawberry Swamp down to where ycn can see i t  on the swamp side 
of the embanknlent is cypress, gum, and such growth that grows in 
water on LaRoque's side of the rim; on the embankment thcre is, a 
growth that usually grows on uplands; that he saw only one dead pine, 
that looked to be dead 10 or 12 ycars to him; i t  is rotten; there is one 
small pine standing in water about 15 or 20 steps from the rim of high- 
water mark; the high-water mark seems to be along the bank of the 
stream; there is a slight line that runs aloirg there which would indicate 
water has been there; and from the observation he made and the growth, 
the high-water mark used to be at least 12 inches higher; the holly and 
dogwood are right on the edge of the ernba~ikinent; they are about 10 
or 12 feet from the rim of the water; i t  slopes there gradually and a 
boat could not go within 20 or 30 feet of them now; that he noticed the 
bark of the trees; they looked like they had old bruises on them; ob- 
served a gum; i t  i$ in  the same locality, but 25 feeit from them; the 
gum is farther to the water; the water would have to rise a foot and a 
half to reach that ;  on the island they speak about he only saw one 
small pine that lies aliizost to the1 water; it didn't seem to be thrifty. 

Jesse Evans, for the defendant, testified as follows : 
Q. Where do you live? A. Dover. 
Q. Are you acquainted with tlie Cobb inill? A. Yos, sir;  I havc 

known i t  all my life; when I first knew it, i t  was Cobb's mill; I am 55 
ycars old. 

Q. Will you state whether you have had any business relations there, 
and if so, what? A. I cut some timber, cyprcss, up the pond under Mr. 
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Kelly's instructions; that was 15 years ago; I made arrangements with 
Kelly on what they call Strawberry Branch and floated i t  down to the 
pond and put it at  the pond, this end of the pond. 

Objected to; objection overruled; exception. 
The Court: I am admitting i t  to show the condition of the water up 

I here. 
&. You say you floated i t  down on this end of the pond; what (368) 

is that end of the pond? A. I claim i t  is right along the road, 
where the waters come, what you might say is an open place. 

There was other evidence on the part of the defendant as to rnarks on 
the land and trees, tending to show an old water line beyond the pres- 
ent one, and that the water had been ponded on the, land continuously 
sincc 1850 or 1860, by the defendant and those under whom he claims, 
as fa r  or further than at  this time; and there was cvideilce to the con- 
trary by the plaintiff. 

His Honor chargcd the jury fully, to which tliele was no exception ex- 
cept as follows : 

( a )  "The plaintiff admits that the defendant is entitled to pond water 
on the land covered by water by a dam of 10 feet 6 inches, but that hc 
is not entitled to pond water on the land coverd by water between that 
height and the height of the water when maintained at  12 feet 2 inches." 

The plaintiffs excepted to the foregoing portion of the court's chargc. 
(b)  "The defendant introduces a deed in partition, dated 1844, the 

calls of which are for the high-water mark of the millpond; but thc 
deed docs not state the height of -water in the millpond in 1844. The 
defendant claims title by possession, but docs not show a grant from the 
State, but claims the same charactcr of title that the plaintiff does. 
The defefndant claims that the high-water mark mentioned in those 
proceedings of the Cobb mill, in partition proceedings, fixes the bound- 
aries under which the defendant and those under whom ha claims 
claim their title. Now, if you find the plaintiff bas ripened her title, 
then you inquire where the defendant has a right and title or where hc 
has been in  possession. The defendant claims he has been in possession 
of the land up to the boundary known as the high-water mark. Now, 
the burden upon that qucstion would be upon the defendant to show you 
by the greater weight of the evidence, or a t  least to your satisfaction, 
where that high-water mark is, either. by the deed of partition or 
by some other deed, that the boundary is fixed a d  determined in (369) 
some way." 

The plaintiffs exccpted to the foregoing portion of the charge. 
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(c) "So, then, it is a question for you to ascertain, whether the de- 
fendant has shown where the high-water rnark is, either by showing 
you the height of the dam a t  the time the deod was made or where the 
high-water rnark actually was." 

The plaintiffs excepted to the foregoing part of the court's charge. 
(d) "The defendant claims that you should answer the issue No; tllat 

the plaintiff is not the owner of any part of the land covered by water 
at the height of 12 feet 2 inches at  the dam, nor any part of i t ;  tli.t? he 
has proven to your satisfaction that he is entitled to the land covered by 
water at  the height of 1 4  feet." 

The plaintiffs excepted to the foregoing portion of the court's charge. 
( e )  "Now, the right of tho defendant to pond the water back on this 

land might arise from two grounds: First, if the defendant owns the 
land covered by water by a dam up to 12 feet 2 inches, he has the right 
to pond the water back; and if you find that he owns it, then the ques- 
tion for you is, Has the defendant exercised the right continuously for 
20 years to keep the water at 12 feet 2 inches? The defendant claims 
that he has the right to keep it back to where i t  is, and even higher, by 
reason of so keeping it for 20 years continuously, and that if he has 
that right, he h i s  what is known as a prescriptive right and is entitled 
to the eascllrent of 1 2  feet 2 inches. The defendant claims he has the 
right to maintain a dam at 14  feet, and tl'at the dam has been maintained 
at 1 4  feet for more than 20 years, or at least i t  has been ponded as 
high as i t  is now for 20 years continuously." 

1 The plaintiff excepted to the foregoing portion of the court's charge. 
( f )  "The court charges you that if you find by the greater weight of 

I the evide~rce that the defendant owned the land, then he would have the 
right to pond the water baek'as often as he pleased; also the 

( 270 )  court charges you if 'he had the right to pond the water upon the 
land, and that right was acquired by prescription, then if he did 

it for 20 years continuously and ponded i t  back at  a point at  or above 
what i t  is now, and acquired that easement by 20 years' continuous use, 
11c would still be entitled to maintain it." 

The plaintiff excepted to the foregoing portion of the court's charge. 
The jury returned the following verdict: 
'(1. I s  feme plaintiff the owner and in possession of any part of thr 

tract of land described in  the complaint not covered by water pollded 
back by a dam at the height of 12 feet 2nd 2 inches? If so, what part 
thereof? Answer: Yes, all above water at 12-2. 

"2. I s  feme plaintiff the owner and entitled to possession of any part 
of the land described in the complaint covered by water ponded back by 
a dam a t  the height of 12 feet and 2 inchels? Tf so, what part  thereof? 
Answer: NO. 
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"3. Has defendant wrongfully injured plaintiff's land by unlawfully 
ponding water on plaintiff's land? Answer: No. 

"4. What damages, if any, is plaintiff entitled to recover of defeud- 
a n t ?  Answer: None." 

A judgmont was rendered upon the verdict, and the  lai in tiff appealed. 

L o f t i n  & D a m o n ,  G. V .  Cowper,  and McLean ,  Varser  & M c L e a n  for 
p h i n t i f .  

George Rountree ,  W .  D. Polloclc, and Rouse & L a n d  for defendant .  

ALLEN, J., after stating the case: The plaintiff objects to the ad- 
missibility of the deed to Richard Caswell, on two grounds: 

(1) That the evidence of the clerk, Plato Collins, as to the hand- 
writing of Stephen White, who was Register of Deeds of Lenoir County 
in 1855, is incompetent. This objection is fully niet by the interesting 
and valuable opinion of , J u ~ t i c e  H o k e  in Nicholson 11. L u m b e r  
Co., ante,  59. I n  that case a certificate of survey of a land warrant, (371) 
dated in 1841, and signed by Rucl Windley, surveyor, was ad- 
mitted ill evidence on the t cs t imor~~ of John B. Rcspass, Jr., which was 
as follows: 

&. Do you know Ruel Windley's handwriting? A. I know i t  in  this 
way: he raised my father and was verj  dcvoted to him, and often ill 

looking over his papers, which I have now, my father would show me 
and say, "This is frandfather's signature." 

&. Have you seen a great deal of that writing? A. Yes, sir. Since 
I have been surveying I have seen quite a lot of it. By family reputa- 
tion, my great-frandfathcr was a surveyor, and my father was a sur- 
veyor. 

A small map marked "A," was handed to witness, and he was asked: 
&. Whose handwriting is this if you know? A. That is Itucl Wind- 

ley's, from the source of information I Itavc. 
By the Court: Q. Do you mean to say that somebody told you that 

that identical paper was in Ruel Windley's own handwriting? A. Not 
this one. 

By counsel for defendant: Q. From the writing you have seen pur- 
porting to have been written by Ruel Windley, is that, or is i t  not, his 
handwriting? A. Yes, sir;  that is his handwriting. 

And the Court, in  speaking of this evidence, says: 
"On these facts and accompanying testimony, we are of opinion that 

the plat with the certificate was properly received in  evidence, being 
admissible as an ancient document, and also by reason of competent tes- 
timony tending to show that the certificate just below the plat and 
giving the corners of same, was signed or subscribed in the handwriting 
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of Ruel Windley, deceased. . . . The means of acquiring the re- 
quisite knowledge to enable one to form and expressan opinion as to 
handwriting has, in case of ancient documents, and of i?ccessity, been 
extended to include a witness who, in the course of his duty, has had full 
opportunity and frequent occasion to observe and note the handwriting 
in  other ancient documents, entirely free from suspicion, and states that 

he has thus been enabled to form a satisfactory opinion as to the 
(372) handwriting of the ancient docunlcnt in question. 3 Taylor Evi- 

dence, Arnes' Notes, 1229, 21 ; Chamberlain Best on Evidence, p. 
231 ; Starkie on Evidence; sec. 521." 

(2 )  That no evidence was introduced to locate this and othcr deeds. 
This objection cannot be considered under an exception to the adrnissi- 

bility of the deed. If  the defendant offered a certifi~d copy of the 
deed, and identified tjlc handwriting of the officer who made the certifi- 
cate, i t  was competent cvidencc.; and if afterwards he failed to locate 
tho land, the defendant sllould have called the matter to the attention 
of the court by a, motion to withdraw the decds or by a request for a 
special ii~struction. 

I t  is not, however, essential that evidence of location should come 
from witnesses for the defendant, or from living witnesses. The deeds 
may contain descriptions wltich, without the aid of extrinsic proof, may 
indicate where the property is situate. 

I n  this case the witness described the locality minutely, and according 
to all the evidence there was an ancient mill on the land claimed by the 
defendant and on South-West Creek. 

I n  the deed to Caswell and in  the other deeds the land is particularly 
described, and is said to be on South-West Creek, and to include the 
grist-mill on said creek. 

We think the decds were properly admitted. Wc also think the evi- 
dence of Jesse Evans was competent, restricted, as i t  was, by his IIorior. 

The first exception to the charge cannot be sustained. We must as- 
sume that the judge correctly stated the admission of the parties, and if 
by inadvertence he did not, i t  ought to have been called to his attention 
a t  the time, and cannot be made the subject of exccptiou for the first 
time in the case on appeal. 

The other exceptions to the charge are upon the grounds: 
(1 )  That there is no evidence where high-water mark was in  1844. 
(2) That there is no evidence of an adverse possession by the de- 

fendant. 

(373) (3) That there is no evidence of a user by the defendant that 
will confer an easement. 
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I n  our opinion, there was some evidence as to the location of the high- 
water mark in  1844, and of a user by the defendant for a sufficient 
length of time to confer an easerncnt. 

A fair  interpretation of the evidence of the witness Loftin is that 
in 1851 the water was maintaincd higher than uow, and that at  that 
time the dam was old and worn down, and there is other evidence of 
marks on the trees and land, a i d  of the changes in the larrd, which were 
properly left to the jury. 

I f  the evidence of the defendant is 'accepted as true, and we must do 
so in considering tho question whether there is evidence, there can be 
no doubt of a user under a claim of right for more than 20 years, which 
would be necessary to confer an easement. 

The objection that thew is no evidence of an adversa possession is 
based on the following statement of Chip[ J ~ ~ s t i c c  Ru@n in Green T .  

Harmon ,  15 N. C., 161: 
"The overflowing of land by an act not done on it, but by stopping a 

water-course below, on one's own land, is not ail ouster of the owncr 
froni thp land overflowed. There is no entry, which is ncccssary to 
u d c e  a disseizin. The remedy for the injury is not trespass, but an 
action on the case for the conseqnential damages. ITozourd v. Banlts, 2 
Bur., 1113. Hence, however long i t  may continue, i t  affords, of itself, 
only a presumption of a p a n t  of the casement, and not of the convey- 
ance of the larrd." 

The prirwiple declared is not  applicable to the facts in this case, as 

according to all the evidence here the dam was on the land of the clc- 
fcndant and the water does ilot extend beyond the claim of the defeudant. 

I t  is, however, manifest, from an examination of the wholc case, that 
i t  was not the purpose of the Court to declare that overflowing laiid, 
claimcd under a deed, is not an act of adverse possession, as is shorn11 
by the concluding lar~guage of thc opinion: 

"Although cutting of timber and overflowing the land do not ( 2 1 4 )  
amount, of thcmsclves, to an ouster, yet, bring done without the 
leave of the owner, they give character to the entry into another part, 
and also .furnish evidence of i t  to the owncr. The jury might fair$ 
infer from it, not only that the defendant did claim the land, but that 
the lessor of the plaintiff knew he clainled it and was not a mere wrong- 
doer without color of title." 

The case involves, almost e n t i d y ,  qi~estions of fact, and having heen 
fairly tried, we cannot disturb thc judgn~ent. 

No error. 
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DEFENDANT'S APPEAL IN SA'ME CASE. 

THE defendant's appeal presents two questions. 
Upon the coming in of the verdict, the defendant moved the court for 

judgment for the entire cost of the action, including the cost of the sur- 
vey. The court declined to tax the cost of the survey against the plain- 
tiffs, on the gmund that one-half had been paid by each party as the 
survey proceeded, and the court stated that in  his opinion the bill was 
exorbitant, and declined to allow it to be taxed in the bill of costs. De- 
fendint excepted. 

The defendant then moved the court to adjudge the cost of the action 
to be charged upon the separate real and personal estate of the ferne 
plaintiff, Nora A. Lalioque. The court declined to grant the motion, 
and the defendant excepted. 

The record discloses that the cost and expense of the survey were ad- 
vanced equally by the plainti& and defendant upon the demand of the 
surveyor, as the survey progressed, and a t  the time of the trial one-half 
of the cost of the survey had been paid by the plaintiffs and one-half 
by the defendant. The entire cost of the survey was about $750. 

I t  is provided in section 1504 of the Revisal that the court may' order 
a survey when the boundaries of land shall be drawn in  question in any 
pending action, "and for such surveys the c o u ~ t  shall make a proper 

allowancc, lo be taxed as anioilg the costs of the suit." 

( 3 7 5 )  The amount of the allowance is within the discretion of thc 
court, after considering the evidence as to the work done, but 

the judge cannot decline to act because hc thinks the charges made by 
the surveyor are exorbitant. 

The statute requires him to fix the allowancc, and directs that it shall 
bc taxed as costs. 

The payments to the surveyor without an order were made by the 
parties at  their own peril, and cannot control the action of the judge. 

The defendant was not entitled to have the judgment for costs made 
a charge against the separate estate of the ferne plaiintiff. The ordinary 
judgment for costs was rendered against her, which was proper. 

The cauke is remanded, to the end that the allowance to the surveyor 
bc fixrd, and that it be taxed as costs to l l ~ e  use of the defendant; pro- 
vided that in  no event shall such amount to the use of tho defendant ex- 
cccd the amount hc has paid. 

Reverscd. 

Cited: S. c., 161 N. C., 461 ; Hardy 21. Mit rh~71,  ib . ,  353 ; Lupton 7,. 

Express Go., 169 N. C., 675. 
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L. HARVEY & SON v. C. A. PETTAWAY 

(Filed 18 October, 1911.) 

1. Contracts-Cotton-Future Delivery-Wagering Contracts-Actual Deliv- 
ery-Intent-Qnestio~~s for Jury. 

A contract for future delivery of cotton, to be a wagering contract upon 
i t s  face, must necessarily indicate the intention of both parties to have 
been that  the cotton itself should not be delivered and that the contract 
should be discharged only by the payment of the difference between the 
contract and the market price. 

2. Contracts - Cotton - F ~ ~ t r ~ r e  1)elivery-Wagering Contracts -Measure of 
Damages-l'lace of Delivery. 

A contract for the future delivery of cotton, providing that if i t  is not 
delivered a t  the time and place agreed upon the vendee should purchase 
it  in  the market and charge against the vendor the difference between 
the contract and market price, contemplates only such damages as the 
law would award, and a stipulation in  the agreement for a different place 
of delivery than that  the law fixes in awarding such damages will not, of 
itself, make such a difference in the measure of damages as  would stamp 
the contract as a wagering one. 

APPEAL from 1'eehlps, J., at March Term, 1911, of LEN~IIC. ( 3 7 6 )  
The defendant demurred to the complaint. The Court rendered 

judgmei~t sustaining thc dernurrcr. Plaintiff appealed. 

Rouse  (6 Land,  Mc.Lran, T iwser  (6 McLeurl, and Lo f t in  i(+ Ilu~uson f o ~  
plaintiff. 

D u f y  & Koonce and Q. V .  Cowper  for d ~ f e n d u n t .  

BEOWN, J .  The action is brought to recover damages for failure to 
deliver 25,000 pounds of cotton according t,o the t c r i ~ s  of a written con- 
tract. 

The plaintiffs allege that for many years they have been and still are 
dealers in spot cotton. They then set up and make ai part of their con- 
plaiut a contract wl~ich contains the usml provisions for the salc of 
25,000 pounds of lint cotion to be delivered to plaintiffs at  A. C. T,. 
depot, Jacksonvillr, N. C., on or before 31 December, 1909, at  a price 
therein mentioned. Then follows this clause, upon which arises the 
vital question in this appeal: 

"Should the party of the second part fail to deliver any or all of said 
25,000 pounds of cotton, tlwn he hereby agrees to pay said L. Harvey 
& Son the difference between the price hcrein agreed upon and the price 
of middling cotton i11 Kinston at  noon 0x1 31 December, 1909, on t h ~  
quantity said party of the second part fails to deliver, and that L. Har- 
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vey & Son may purchase such cotton a t  said time and place and charge 
said party with the difference between the herein agreed price and the 
p i c e  so paid." 

There are two g~aoulids of demurrer, but only one is relied upon in de- 
fendant's brief. 

I t  is corrtended by the learned counsel for defendants that the clause 
quoted is conclusive evidence that the contract is a gambling contract 
on its face, and therefore void. Wc cannot concur with them. There 

is nothing on ihe face of this contract which necessarily indi- 
(377) cates that i t  was the in ten t ion  of both parties that the cotton 

should not be delivered and that the corrtract should be discharged 
only by payment of the difference betwc.cn the contract and the market 
price. 

The language of the opinion in Ranlcin v .  i l l i fclzem, 141 N.  C., 277, is 
applicable to this contract: 

''The insertion of the last clause cannot be said to be conclusive evi- 
dence of the ir~tention of both parties that the contract sholxld be dis- 
charged only by a payment of the differcrrce between the contract price 
and the market price of the cotton 011 t l ~ e  day fixed for delivory. That 
being so, the matter is to be settled by asccrtainirrg the real underlying 
intention of the parties to the contract. Was it the intention of both par- 
ties to the contract that the cotton should not be delivered? Was it their. 
purpose to conceal in the tcriris of a fair  contract a g:nrhling in which 
the parties corrtemplatcd no real transaction as to tho article to be de- 
livered? This purpose and underlying intent his Honor properly left to 
the jury, the coiltract riot being a gambling one on its face." 

This case is cited arrd approved in E d p - t o n  v. Edgerton,  53 N. C., 
169, where i t  is said that 'The  form of the contract is not conclusive ill 
determining its validity, when i t  is a sale as being founded upon an il- 
legal coilsideration and as having been made in contravention of public 
policy." "The true test of the validity of a contract for future delivery 
is whether i t  can bo settled only in money and in  no other way, or 
whether the party sellirrg can tender and compel acceptance of the 
particular conrmodity sold, or the party buying can compel the dcliverp 
of the commodity purchased. The essential inquiry in every case is as to 
the necessary effect of thc real contract and t21c real intention of thc 
parties." Edgwtom v. Edgerion,  153 N.  C., 168; 20 Cyc., 930; Wil1iam.i 
z9. Carr ,  80 N.  C., 295; S. v. iVlcGinriis, I38 N.  C., 724; 8. v Clayton,  
138 N. C., 732; BiFb 1.. Allen,  149 U. S.  481 ; Xarnpson v. Camperdown 
Mil7s, 82 Fed., 836; Di1lazuay v. Aldrn ,  88 Me., 236; Clcaqc ?I.  Lang le~ j ,  
149 Fed., 352; B e w y  11. Chase, 146 Fed., 630; T h o m p s o n  71. WilZiamso?~, 
67 N.  J .  Eq., 219; J<ingsbiiry 1 . .  Korzrwn, 77 N .  Y., 612. 
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The provision in this contract to pay damages in  case of failure, (378) 
to perform it is nothing more than the law would award upon its 
breach without a n y  specific agreement. 

I t  is true, the legal rule would be thc difference between the coiltract 
price and the market price a t  Jacksonville on 31 December, 1909, the 
date fixed for delivery, while the contract fixes the price a t  Kinston. 

The parties had the right to agree upon Kinston as the place a t  which 
the market price is to be fixed, if done in  good faith. Certainly this 
slight difference between the measure of damages allowed by law and 
that stipulated in the contract is not alone sufficient to stamp i t  as a 
gambling contract. 
' The defendants will be allowed to answer. 
,Reversed. 

Cited:  Xoclgers v. Bell ,  post, 381, 382; Rodgers v. Brock, post, 402; 
Holt v. W e l l o m ,  163 N.  C., 129. 

ROD'GERS, lKcCABE & CO. v. J. H. BELL. 

(Filed 9 November, 1911.) 

Contracts-Futnre Delivery-Wagering-Interpretation of Contracts. 
A contract for the sale and delivery of cotton will not be held void upon 

i ts  face, a s  a matter of law, merely because it contains definite provision 
for a n  adjustment of damage on failure to deliver the cotton. Harvey V .  

Pettaway, ante, 375, cited. 

2. Same-Nntual Intent-Interpretation of Statutes. 
Revisal, sec. 1689, declaring unlawful and void certain contracts for 

future delivery of cotton, etc., by its use of the terms "but i t  i s  intended 
and understood" by the parties "that money or other things of value shall 
be paid . . . dependent on whether the market price or the value of 
the things shall be greater or less a t  t h 6  time and place, etc.," shows that 
the mutual intent of the parties is necessary to bring the contract within 
the  intent of the statute. 

3. Same. 
An innocent party to a contract for the future delivery of cotton a t  a 

certain time and place, valid in  i ts  terms, cannot lose his rights thereunder 
merely because of a n  unexpressed intent of the other party that the cotton 
was not to be actually delivered, but that  the gain or  loss under the con- 
tract was to be ascertained from the rise or fall of the price of cotton in 
the market; for to avoid the contract the vitiating purpose must be shared 
by both. 
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4. Statutes-Interpretation as a Whole. 
A statute should be so construed as to make i t  harmonize with the exist- 

ent  body of the law, unless the legislative intent is  clearly expressed to 
the contrary; and each and every clause shall be allowed significance if 
this can be done by any fair and reasonable interpretation. 

i5. Statutes-Codification-Interpretation. 
Where laws have been codified and in case of ambiguity or doubt, per- 

mitting construction, i t  is proper for the court to examine the original 
legislation as  a n  aid to a correct interpretation. 

6. Same-Futures-Exceptions-Evidence-Burde of Proof. 
The words a t  the end of sectou 1689 of the Revisal, qualifying its gen- 

eral provisions declaring that  certain contracts known a s  futures are 
unlawful, by providing that they "shall not be construed so as to apply,to 
any person, firm, o r  corporation . . . engaged in the business of manu- 
facturing or wholesale merchandising in the purchase or sale of necessary 
commodities required in the ordinary course of their business," are mean- 
ingless as  placed, and by interpretation from a consideration of chapter 
328, Laws of 1905, where these qualifications are  first used, and with ref- 
erence to the Laws of 1889, i t  is plain that  the proviso noted applies only 
to the method or quantum of proof, and hence should properly refer to 
section 1691 of the Revisal to give them their proper meaning and pre- 
vent their repugnancy to sections 1689 and 3823 of the Revisal. Thus 
construing the various acts in pari materia, the ordinary rule prevails 
in  a n  action against those who come within the meaning of the proviso of 
section 1689, that  one who asserts that an ordinary business contract is 
unlawful is required to prove it  to the satisfaction of the jury by the 
greater weight of the evidence; and the defendant cannot be heard to 
complain of a charge which has in  part put the burden of proof on him 
where the whole burden belonged. 

7. Contracts-Future Delivery-Breach-Damages-Wagering Contracts. 
A contract for the future delivery of cotton provided that upon the 

failure to deliver the cotton damages should be allowed on the basis of 
the difference .between the contract price and the highest market price 
between two dates several months apart: Held, the plaintiff, suing upon 
the contract, could only recover the difference between the market and 
contract price a t  the time and place ot delivery. 

B K ~ W N  and WALKER, JJ., concurring in result. 

(380) APPEAI. from Ward, J., at April Term, 1911, of E u o x c o ~ u ~ .  
Civil action to recover damages for breach of contract in fail- 

ing to deliver a certain amount of cotton. The written contract, on its 
face, provided for the delivery of 50,000 pounds of cotton at the depot 
o r  boat landing in Pollocksville, N. C., on or bcforc 1 Jamxary, 1910, 
and contained a stipulation that in case the party of the second part 
failed to deliver said cotton or any part thcreof, the damages should 
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be admeasured at  the highest price in the above-mentioned market on 
any day between 10 September, 1909, and 1 December, 1909, with in- 
terest, etc. 

There was testimony on part of plaintiff tending to show a failure to 
deliver 29,454 pounds of cotton, causing damage, etc., and further that 
actual delivery of the cotton was intended. The defendant filed verified 
answer, admitting execution of the written contract and containing 
averment that although the contract on its face provided for actual de- 
livery, i t  was not so intended by thc parties, but that same was a gam- 
bling contract prohibited by the statute, ete., and offered evidence tend- 
m g  to show that the contract was negotiated by plaintiffs' agents, and 
i t  was understood between them at the time that no actual delivery was 
intended or should be required, etc. 

Issues were submitted and responded to by the jury as follows: 
1. Did thc plaintiff and defendant cnter into the contract as alleged in 

the complaint ? Answer : Yes. 
2. Was the plaintiff at  all timcs able, ready, and willing to accept 

and receive and pay for said cotton upon its delivery during the time 
and at the place rr~entioned therein? Answer : Yes. 

3. Was the said contract illegal and void? Answer: No. (381) 
4. I f  not, what damage is plaintiff entitled to recover? Arl- 

swer: 29,454 pounds a t  41h cents per pound, with interest a t  6 per cent 
until paid from 1 December, 1909. 

Judgment on the verdict, and defendant excepted and appealed, as- 
signing errors, ctc. 

F. 8. Spruill and H. A. Gilbiarn for plaintif. 
1'. D. Warren, Aycoclc & Winston, and P. M .  Pearsall for defendants. 

ETOKE, J. The defendant moved to nonsuit, contending that the con- 
tract on its face is a gambling contract avoided by the statute, and this 
because it contaii~s definite provision for an adjustment of damages on 
failure to deliver. But the question has been resolved against defendant 
in Harvey v. Pettaulay, ante, page 375, holding that this and other stipu- 
lations of similar import, appearing in the contract, are not corlclusive 
as a matter of law. 1% was also insisted that the court below erred i'n 
charging the jury, as he did, on the third issue as follows: "Upon this 
issue the jury js instructed that whether or not such contract is illegal 
and void is to be settled from the evidence in the case by ascertaining 
the real underlying intentiou of both parties to the contract, and 
the inquiries are to be directed to the question as to whether i t  was the 
intention of both parties to the contract that the cotton described therein 
should not be delivered, and whether it was the purpose and intent of 
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both parties to conceal in the terms of the writtcn contract a gambling 
deal in which the parties to the contract contemplated no real transac- 
tion as to thc articles to be delivered," the objection being that if either 
party had the intent and purpose not to deliver, though uncommuni- 
cated to the other, the contract was prohibited by the statute. Defendant 
also tcndered an issue presenting this view, which was rejected. 

I t  is true that in order to a valid agreement the minds of the parties 
must have met on the same thing at  one and at  the same time; but 

this is said in refcrence to the common intent as contained and 
(382) expressed in thc cornmunioations had between them. This may 

be-by words, writtcn or unwritten, or by conduct, both or either; 
but i t  must be in some way expressed, or i t  does not bind, and the posi- 
tion may not be allowed that when the parties have made an agreement 
for  valuablc consideration, clearly expressing their common intent and 
purpose in onc way, this can be frustrated or altered by the secret and 
undisclosed intent of one of the parties to the contrary. This is truc 
on general principles ( W i l l i a m s  11. Carr,  80 N.  C., 294; Anson on Con- 
tracts, pp. 2, 3, and 4 ;  Clark on Contracts, pp. 2 and 3),  and on the 
facts of this case both the statute in question and authoriative interpre- 
tation of this and similar enactments here and elsewhere are against - 
defendant's position. 

Section 1689, Revisal, being the law by which contracts in futures are 
declared to be unlawful, provides in part:  "That every contract, 
whether in  writing or otherwise, whereby any person shall agree to sell 
and deliver cotton, corn. wheat, rye, bacon, salt, ctc., at  a place and 
time specified and agreed upon therein," to any other person, ctc., when 
in fact and notwithstanding the ternis expressed of such contract, i t  
is not intended by the  parties thereto that the articles or things so agreed 
to be sold and delivered shall be actually delivered or the value thereof 
paid, "but  it i s  intended and understood by t h e m  that money or other 
thing of value shall be paid to tho one by the other or to a third party, 
dependent on whether the inarket price or. value of thc thing shall be 
greater or less at  the time and place, etc., . . . shall be utterly null 
and void." I t  will be noted that the statute avoids the contract when 
the vitiating purpose is held by the "parties thereto," and further, "but 
it is intended and understood by them" that settlement may be had by 
paying the difference according to the rise or fall of the market or other 
change in value; and this view has prevailed in the different cases with 
us construing the law. I I a r ~ l r y  I ) .  Petiaway,  supra;  E d g e ~ t o n  a. Zdger-  
ton,  153 N.  C., 167; B u r n s  v. Tomlinson,  147 N.  C., 645; R a n k i n  v. 
Mitchem,  141 N. C., 277; 8. v. McGinnis ,  138 N.  C., 724; 8. v. Clayton,  

138 N. C., 732; and authoritative decisions elsewhere are to the 
(383) same effect: Crawford v. Spencer, 92 Mo., 498; Scanlon, v. 
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Warren, 169 Ill., 142; Wall v .  Sckneider, 59 Wis., 3 5 2 ;  Clark on Con- 
tracts, p. 331. 

I n  S. v. Clayton, supra, i t  was held: "The test of the validity of a 
contract for (futures' which Laws 1889, ch. 221, requires is the 'inten- 
t ~ o n  not to actually deliver' the articles bought or sold for future deliv- 
ery. No matter how explicit the words in  any contract which may 
require a delivery, if in fact there is no intention to deliver, but the real 
understanding is that on the stipulated date the losing party shall pay 
to the other the difference between the market price and the contract 
price, this is a gambling contract, and void at  common law and indicta- 
ble under the statute." 

I n  RanLin's case, Associate Juslice Brown, for the Court, said: 
"That being so, the matter is to be settled by ascertaining the real un- 
derlying intention of the parties to the contract. Was i t  thc intention 
of both parties to the contract that the cotton should not be delivered? 
Was i t  their purpose to conceal in the terms of a fair contract a gam- 
bling dcal, in  which the parties conteniplate no real transaction as to 
the article to be delivcred? This purpose and underlying intent his 
Honor properly left to the jury, the contract not being a gambling one 
on its face." 

Undoubtedly, if i t  was understood by both that either party to the 
contract could be relieved by paying the difference, and that no actual 
compliance was intended a t  the time, this would avoid the contract; the 
language of the statute being that the contract is utterly void if there 
was no intent "that the thing -should be actually delivered or the value 
thereof paid." I t  is in this scnse that the Court said in Burns 11. 

Tomlinson, 147 N. C., 645, ('that a lawful contract was onc where actual 
delivery was intended by both parties7,-a correct statement of the 
burden placed on plaintiff by section 1691 of the statute, whenever the 
same applies. But i t  was never held in this case, or any other with us, 
that when an  innocent party had madc a contract valid in it5 
terms, his rights acquired thereunder should be denied him by (384) 
reason of an undisclosed purpose or intent of thc other. To avoid 
the contract the vitiating purpose or understanding must be shared 
in by both. 

The cases apparently holding a contrary view, to which we were 
cited by counsel, McGrew v. Produce Ex., 85 Tcnn., 572, and Conlror. 
v. Black, 119 Mo., 126, were on statutes differing from ours and per- 
mitting or requiring perhaps a different interpretation. Thas tht. 
Tennessee statute in express terms condemns the contract "if either of 
the contracting parties dealing simply for the margin or on the pros- 
pective rise and fall of prices, had no intention or purpose of making 
actual delivery." And the Mislsouri statute of similar import received 
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like construction and seems to have been enacted iust after the decision 
from that State which we have cited in support of our conclusion. 

I t  was further urged for error that the court, after imposing upon 
the plaintiff the burden of pToving the contract a lawful one as required 
by chapter 36, sec. 1691 of the Revisal, i11 a subsequent part of the 
charge changed this ruling by placing the burden on defendant of 
showing i t  to be unlawful. On a perusal of the charge of his Honor, we 
doubt if it is subject to this criticism, but assuming that defendant's 
position concerning the charge is corrcct, we are of opinion that there 
is no error committed to defendant's prejudice, and this by reason of 
certain qualifying words appearing elsewhere in the chapter, as fol- 
lows: "This section shall not be construed so as to apply to any person, 
firm, corporation, or his or their agent, engaged in the business of manu- 
facturing or wholesale merchandising in the purchase or sale of neces- 
sary comnlodities required in the ordinary course of thcir husincss." 
These words now have place at  the end of section 1689 of the same 
chapter, that defining and declaring what contracts of this kind shall 
be considered unlawful, and the Court has already held in S. 7). McCn'innis 
and S. v. Clayton, supra, that in so far  as these qualifying words are 
considered in reference to that section, they are without significance. 
I n  answer to the suggestion made in  the NcGinnis case, that this statute 

gave manufacturers and wholesale merchants the right to "hedge" 
(385) by purchasing "future contracts" for raw commodities without 

intending to demand "actual delivery," the Chief Justice said in 
McGinnis's case that the words referred to had no such meaning, but 
were inserted "unnecessarily and out of .abundance of caution." And 
further, that "Section 7 docs not confer any exclusive right or privilege 
upon manufacturers or wholesale merchants. It does not authorize 
them to engage in any business1 prohibited by the act of 1889. I t  does 
not authorize them to speculate in cotton or other commodities. I t  
simply providcs that the-courts shall not construe the act of 1905 to 
have the effect of prevcnting them from buying and selling for future 
delivery the necessary commodities rcquired in their ordinary business." 
And in Cla?yto./~'s case he further said: "It is this class of bona f ide con- 
tracts, in aid of business and not for gambling purposes, that section 7, 
chapter 238, Laws of 1905, was intended to authorize. That section 
did not authorize, nor can it be construed to illtend to authorizci manu- 
facturers and wholesale merchants to gamble by buying commodities 
for future dclivcry when there was no intention to deliver." 

To allow to this proviso the mcaning which the words, used ordinarily, 
import, and as affecting the body of the section where it now has place, 
would cause a direct conflict with section 3823 of the Revisal, by which 
contracts, of the very kind described in section 1689, are made criminal, 
and without qualifying words of any description. Accordingly, in 
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McQW-innis's case, i t  is suggested that the clause in question should prob- 
ably be annexed to section 1691 of the chapter, that in  reference to the 
burden of proof, and on full consideration we hold this to be the proper 
construction. I t  is a well recognized principle that in construing a stat- 
ute, "In order to determine the true intent of the Legislature, the par- 
ticular clauscs and phrases should not be studied as detached and iso- 
lated expressions, but the whole and every part of the statute must be 
considered in fixing the moaning of any of its parts." Black on Inter- 
pretation of Laws, see. 74, p. 166. A principle especially insistent in 
case of legislation "in pari mate~ia" and directly applied to our Revisal 
in S. v. LewG, 142 N. C., 626, and other decisions of like import. 
Having reference to this general principle, it is also well under- (386) 
stood that a statute should bo so construed as to make i t  "harmo 
nize with the existent body of the law, unless the legislative intent is 
clearly expressed to the contrary, and that each and every clause shall 
be allowed significance if this can be done by fair and reasonable inter- 
pretation." Black Interpretation of Laws, p. 60, sees. 32 and 49; 
Lewis's Sutherland Statutory Construction, see. 516. 

I t  is also held that where laws have been codified, and in oase of 
ambiguity or doubt, permitting construction, it is allowed that the court 
may examine the original legislation, as an aid to a correct interpreta- 
tion. Lewis's Sutherland, sec. 450. 

On examination of the original statute, i t  appears that the act, defin- 
ing and dcclaring contracts of the kind in question unlawful, was 
passed in 1889, chapter 221. I n  1905, chapter 538, the Legislature en- 
acted a law to suppress what is known, in popular phrase, as "bucket 
shops," and, having provided for this in sections 1 and 2, the statute 
contains several additional sections relating to the statute of 1889 and 
211 of t l~cm having reference to the mode or qilamtun~ of proof which 
should be required in enforcement of that act. The Law of 1905 then, 
in its closing section, provided: "That this act shall not be construed so 
as to apply to any person, firm, or corporation, etc." This is the first 
time the words we are considering appear in our legislation on this 
subject, and, so far as they had reference to the law of 1889, it is clear 
that the Legislature, in the original statuks, only intended that they 
should affect the questions of proof. 

From these considerations, we are of opinion, as stated, that the pro- 
viso a t  the end of section 1689 of the Revisal, by correct interpretation, 
should appear, and only affect section 1691, that relating to the burden 
of proof; and giving the words this effect and placing, there has been no 
error committed which gives defendant any just ground for complaint. 

On the undisputed facts, i t  appears that plaintiffs are dealers in  spot 
cotton; that they buy from two to three hundred thousand bales of cotton 

311 



I N  TI-IE SUPEEME COURT. [I56 

RODGERS V. BELL. 

(387) each year, supplying in the ordinary course of their business 
other dealers in Baltimore, New York, Boston, and various cotton 

niills in different sections of the country. Under and by virtue of the 
words in  question, plaintiff's case is therefore withdrawn from the 
operation of section 1691, and he is entitlcd to have his cause tried under 
the rule which generally prevails, "that one who asserts that an ordinary 
business contract is unlawful is required tb prom i t  to the satisfaction 
of the jury by the greater weight of evidence." 

Defendant objected, further, that his Honor, on the issue as to dam- 
ages, allowed the jury to award same on the basis of the highest rnarket 
price of cotton between 10 September and 1 December, as provided by 
the contract. I t  is a general trend of court decisions to hold that, when 
(( a contract is for a matter of certain value or value easily ascertainable" 
(Clark on Contracts, p. 412), or, as stated by another author, "Where 
damages can be easily and precisely determined by a definite pecuniary 
standard, as by proof of rnarket values" (Hale on Damages, p. 137), 
that any sum stipulated for in  the contract in  excess of that value should 
be considered as a penalty, and especially is this true when the stipu- 
lated sum would necessitate an exorbitant recovery or one greatly dis- 
proportioned to the loss. But on perusal of his IXonor's charge, we do 
not find that such an exception is open to defendant. Tho court seems 
to have submitted the question of damages under the rule which ordi- 
narily obtains, that is, to be admeasured on the difference between the 
market contract price at  thc time and place of delivery. Hosiery Co. v. 
Cotton Co., 140 N. C., 452. The damages were no doubt awarded on 
that basis, and the plaintiff does not appeal. The question, therefore, 
is not presented, and on the facts in evidence we make no decision upon 
it. There is no reversible error disclosrd in the rccord, and the judg- 
ment for plaintiff is affirmed. 

No error. 

WALKER, J., concurring in result: I n  sprun t  v. May, post, 388, I 
filcd a dissenting opinion, stating my views as to the Laws 1889. 
ch, 221, and Laws 1905, ch. 538, forbidding dealings in "futures" 

and the conduct and maintenance of bucket shops. For the 
(388) reasons therein given, I dissent from so much of the opinion of 

the Court in this case as is in  conflict therewith, and assent to 
the conclusion that there was no error in the trial below, as the plain- 
tiff is excepted from the operaion of Revisal, scc. 1689. 

BROWN, J., concurring: I concur generally in the opinion of the 
Court, but will state my view as to the effect of the last sentence in  sec- 
tion 1689 of the Revisal upon wholesale dealers. I am of opinion that 
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they  a r e  exempted ent i rely f r o m  t h e  effcct a n d  operation of the ac t  of 
t h e  General  Assembly embraced i n  chap te r  36, Revisal, sections 1687 t o  
1691, inclusive. T h e  va l id i ty  of contracts f o r  f u t u r u e  d d i v e r y  entered 
in to  wi th  such  dealers a r e  to  be  determined according to t h e  principles 
of the common l a w  just  a s  if n o  such legisllation h a d  ever been enacted. 

Cited:  S p r u n t  v. M a y ,  post, 390; Rodgers v. Brocli, post, 402 ; Hard-  
wood Co. v. Waldo ,  161 N. C., 197; HoM v. Wellons, 163 N. C., 129; 
Wilsof i  v. Scarhoro, ib., 388; Mfg.  Go. v. dndrews ,  165 N. C., 292, 294. 

ALEX. SPRUNT & SONS v. C. C. MAY. 

(Filed 9 November, 1911.) 

1. Contracts, Wagering-Cotton-Future 1)elivery-Wholesale Dealer in  Cot- 
ton-Evidence-Burden of Proof-Interpretation of Statntes. 

A bona fide wholesale dealer in  spot cotton who purchases the same for 
future delivery in  the ordinary course of his business, under a contract 
valid on its face, is entitled to have his cause of action tried and de- 
termined, when resisted upon the ground that the contract is a wagering 
one and void under the statute, under the rule which generally obtains, 
that one who asserts that  a n  "ordinary business contract, valid on i ts  
face, is unlawful, is required to prove i t  by the greater weight of the 
evideme." Rodgers v. Bell, ante, 378, cited as  controlling this case in  
the inlerpretation of Revisal, secs. 1689, 1691. 

Contracts, Wagering-Cotton-Future Ddivery-Principal and A g e n t  
Mutual Intent-Evidence. 

A bona fide wholesale dealer who sues upon a contract for the future 
delivery of cotton, which is resisted on the ground that  the contract was a 
wagering one and void under the provisions of Revisal, sec. 1689, is 
bound by the acts and statements of his agents i n  negotiating and closing 
the trade, to the effect that actual delivery was not contemplated or  re- 
quired; and the plaintiff may not recover on the contract merely because 
he was a bona fide wholesale dealer in  cotton and only authorized his 
agent to make a contract for actual delivery, if the agent a t  the time 
entered into a contract with the vendor which was condemned by the 
statute a s  being a wagering one. 

3. Principal and AgenGActs  of Agent-Repudiation i n  Part. 
One who sues on a contract made for his benefit by one assuming to act  

a s  his agent may not accept the benefits under the contract made for him 
and repudiate the agency as  to those moving upon the same subject- 
matter to the other party. 
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4. Same. 
When a recovery upon a contract valid on its face for future delivery of 

cotton, in  a n  action brought by a bona fide wholesale dealer therein, is re- 
sisted upon the ground that  the contract is a wagering one prohibited 
by statute, Revisal, sec. 1689, evidence is sufficient upon the question a s  
to whether the actual delivery of the cotton was agreed on, which tends 
to show that, when the contract was being negotiated, the vendor, a 
farmer, did not have the cotton; that more cotton had been sold in  that  
locality than could be delivered; that plaintiff's agent, who acted for him 
in the transaction, had a n  understanding with defendant that  actual 
delivery of the cotton would not be required, but that the difference be- 
tween the contract and market prices could be paid in  money. 

WALKER, J., dissenting. 

(389) APPEAL from Pe~bles, J., at April Term,, 1911, of NEW HAN- 
OVER. 

Action to recover damages for an alleged breach of a written contract 
for delivery of cotton. 

The evidence on part of plaintiff tended to show that on 9 September, 
1909, defendant entered into a written contract with plaintiff, agreeing 
to deliver 100 bales of cotton at  Trenton, N. C., between 15 September, 
1909, and November, a t  the price of 12 cents per pound, and plaintiff 
agreed to accept same and pay the stipulated price. The defendant had 
failed to deliver said cotton or any part thereof, to plaintiff's damage 
$1,000. That the contract was ncgotiated, on part of plaintiff, by one 
F. Brock, their agent, and signed by plaintiffs, per F. Brock, agent, and 

by dcfendant. That plaintiffs were Ilargc dealers and exportGrs 
(390) of cotton, supplying other dealers and mills in Europe, etc., and, 

through their agents, bought spot cotton, required for their busi- 
ness, in different sections of the country to the average amount of 400,- 
000 bales annually. That plaintiffs intended, in good faith, to carry 
out the terms of thc contract, and that no agent had authority from them 
to rnakc purchases and contracts therefor with any other nndcrstanding. 

Defendant, having filed a verified answer, alleging that the coriiract 
in question was a gaming contract prohibited by the statute, o f f ~ r ~ d  4 -  
dance tending to show that i t  was the understanding between defendant 
and plaintiff's agent, when contract was entered into, and that, on fa ih re  
to comply, the demand could be satisfied by paying the diffcrcnce, ctc. 

The court charged the jury. There was verdict in plaintiff's favcr for  
$1,000 damages. Judgment on the verdict, and defendant excepted and 
appealed. 

Rountree & Carr for plaintiff. . 
T. l3. Warren, J .  R. Warren, Aycock & Winston, and P. M. Penrsall 

for defendant. 
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HOKE, J., after stating the case: We have held, in Rodgers v. Eell, 
ante, 378, in  reference to our statute as to gaming contracts, Rexisnl, 
1905, ch. 36, that the words now appearing at the end of section 1689, 
to wit: 'This  section shall not be construed so as to apply to any peysso~l, 
firm, corporation, or his c,r their agent, engaged in the business of man- 
ufacturing or wholesale merchandising, in the purchase or sale of the 
necessary commoditics requircd in the ordinlary course of their b~xsiness," 
by correct construction, should appear and only affect section 1691 of 
said chapter-the section relating to the burden of proof-and that. by 
reason of this clause, so placed, a bona fide wholcwde dealer in spot 
cotton, who purchlascd the same in the ordinary course of his busincs~, is 
not affected by said section, but is entitled to have his cause tried and 
determined under the rule, which generally obtains, that one who asserts 
that an "ordinary business contract, valid on its face, is unlaw- 
ful, is required to prove i t  by the greater weight of the evidence." (391) 

On the facts in evidence i t  appears that plaintiffs and their 
predecessors, under the style of Alex. Sprunt & Sons, from 1866, have 
been engaged in the cotton business, and since 1880 they have exported 
cotton in large quantities, supplying mills land dealers abroad, and, in 
the ordinary course of their business, they buy annually on an average 
of 400,000 bales of cotton. They are, therefore, if the evidence is  
accepted by the jury, well within the clause withdrawing their case from 
the provision of section 1691, and, on another trial, the same will be sub- 
mitted under the ordinary rules of evidence obtaining in such cases. 

Objections were chiefly made to the validity of the trial for alleged 
. error in  a portion of his Honor's charge, as follows: ('So, therrforc, if 
you find as a fact that Alexander Sprunt & Sons were engaged in the 
wholesale cotton business here, buying cotton and shipping it to Europe, . 
and that they had not been engaged and were not engaged in gambling 
contracts or futurcs with the expectation of taking margins or the differ- . 
ence betwccn the contract pricc and the pricc at  the time of thc delivery, 
and that they did not authorize Brock to make any such contracts, but 
simply authorized him to make a contract for the actual dclivery of 

* the cotton, thcn you will find the first issue 'Yes.' " 
As we understand it, the charge could only mean, and was iqtmdcd, 

by his Honor, to mean that if plaintiffs were Fona fide w1:oles:tlc dc.:~lcrs 
in cotton, and only authorized Brock to make a contract for actual deliv- 
ery, plaintiffs could recover for breach of a contract made by Broclr, 
although in the negotiations and making of the contract there was an 
understanding between Brock and the other party that actual delivery 
was not intended and would not be requirod-a position that cannot be 
sustained. 
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I f  plaintiffs were seeking to avoid this contract and its effect, they 
might, under certain conditions arid circumstances, be heard to r e p -  

diate the representations and conduct of their agent, Brock, who 
(392) acted for them in this matter. But the plaintiff here adopts 

the contract and is seeking recovery on it, and where this is true, 
he must be held bound by the acts and statements of his agent in nego- 
tiating and closing the trade. The position indicated has been often 
upheld in decisions of our Court and elsewherc. Beeson v. Xmith, 149 
N. C., 145; Corbett v. CZute, 137 N.  C., 551; Black 11. Baylees, 86 N.  C., 
527 ; Harris v. Delnmar, 38 N. C., 219 ; McIntire v. Pryor, 173 U. S., 38 ; 
Manufacturing Co. 11. Cotton & Long, 126 Ky., 750; Haguerin v. Basely, 
14 Vet., 273. 

I n  Corhett 21. Clute, supra, plaintiff sued to foreclose a mortgage; 
therc was allegation, with evidence, on part of defendant, tending to 
show that the agent of plaintiff had wrongfully procured the note and 
mortgage by falsely representing that the son of the mortgagor, an old, 
feeble, inexperienced woman, had bcqn guilty of a criminal offense, and 
that unless mortgage was executed her son would be prosecuted and sent 
to the penitentiary. I t  was claimed by plaintiffs and this was very well 
established, that they had not authorized the conduct of their agent; but 
the position was not allowed to affect the question, the Court saying: 
"It  will not be contended that the plaintiff is not bound by the state: 
ments of his agent. H e  is here, now, asserting his claims under the note 
and mortgage obtained for him by this transaction, and if he claims the 
benefits, he must accept the responsibility," citing Black v. B a y l e ~ s  and 
Harris v. Delamar, supra. I n  Mfg. Go. v. Cotton, supra, i t  was held . 
"that when a principal accepts an order for goods, obtained by agent, he 

. is bound by the agent's acts in obtaining it, although he violated the 
principal's instructions." The principle is very generally recognized, 
and further citation of authority is not required. 

Nor can i t  be contended, for a moment, that there was no testimony 
tending to show an understanding and agreement between defendant and 
plaintiff's agent, Brock, forbidden by the statute. I'levisal, see. 1689. 
Speaking to this question, the defendant testified as follows: 

"Mr. Brock asked me if I wamted to sell some cotton for 12 
(393) cents, and I told him there mas already more cotton sold around 

there than could be delivered, cyen if cotton went down beIow the 
contract price. He  says, 'We are already in the hole; we have already 
sold some for 10 and 11.' " 

&. Who had?  A. H e  and I, too, and several others. H e  says, "If you 
can sell this for 12  cents, you can take this and pay the difference in  
that 10-cent cotton." 
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Q. What was the agrecmcnt between you and him in reference to the 
actual delivery of the cotton. A. He  told me i t  would not be expected, 
and we could settle on the difference. 

Q. Did you intend to deliver any cotton under that contract 1 A. No, 
sir. 

Q. Did you have any cotton to deliver? A. No, sir. 
&. Did you own any cotton? A. No, sir. 
&. Did Mr. Brock know that you were not farming? A. Yes, sir. 
And the agent Brock testified': 
You say you told Mr. May that the cotton was not expected to be 

delirercd? A. Yes, sir;  I told him I didn't think they would require 
the delivery of thc cotton. I askcd Mr. May did he want to s ~ l l  some 
cotton for 12  cents; he said he had already sold some cotton, and as far  
as everything said in the conversation, I don't know about it-I can't 
remember that;  we were talking over what they were intending to do 
about it-that they could takc the differencc in one and pay thc differ- 
ence in thc other; and that was the way the contract was made. 

Q. What was it Mr. May said to you before you signed the contract 
in  reference to having sold some contract cotton? A. H e  said he had 
already sold some contract cotton, and in the general discussion of the 
contract cotton, and if he would sell more, he would takc the difference 
in one way and pay the difference in the other; that's exactly what was 
said about it. 

Q. What did you say to him at the time of thc execution of this con 
tract in refcrencc to the delivery of the actual cotton? A. I told him I 
didn't think the actual delivery of the cotton was expectcd at  all; if 1 
was wrong in it, that was what I told him. 

Applying the principle as stated, if, when this contract was (394) 
rregotiatcd and made, there was a111 understanding between de- 
fendant and plaintiff's agent that actual delivery of thc cotton should 
not be required, but that the difference between tho contract and 
market price could be paid in  money, such a contract is condemned by 
the statute and no recovery can be had thereon. For the error in  the 
charge, the defendant is entitled to a new trial, and it is so ordered. 

New trial. 

WALKER, J., dissenting: I regret always to differ from my brethren; 
but when an important and valuable right of the citizen, which, in  my 
opinion, is recognized by the law, is abridged or impaired by a decision 
of this Court, i t  is my clear duty to enter my dissent, and, when re- 
quired, as is tihe case here, to give my reasons therefor. I cannot agree 
to the proposition which soems to form the basis of the Court's opinion, 
that the exception in the statute, Revisal, secs. 1689, 1690, as to pur- 
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chases or sales by manufacturers a'nd wholesale merchants of the neres- 
sary commodities used in their business, is restricted to the burden of 
proof or to the clause of the statute raising a prima facie case of illegal- 
i ty in the trknsaction upon the proof of certain facts; nor do I think that 
i t  was so decided in S. L'. McOinnis, 138 N. C., 724, or S. v. Clayton, 
ibid,  732. An extract from the opinion of the Chief Justice in the 
former case will show the contrary: "That no other businesses or 
persons are mentioned as authorized to deal bona fide for the purchase 
of commodities on 'margin' i s  not an implied restriction upon others to 
do an act not forbidden by any statutc. Sec 7 does not confer any 
exclusive right or privilege upon manufacturers or wholesale merchants. 
I t  does not authorize thcrn to engage in  any business prohibited by the 
act of 1889. I t  does not authorize them to speculate in cotton or other 
commodities. I t  simply provides that the courts shall not construe the 
act of 1905 to have the effect of preventing them from buying and sell- 
ing for future delivery the necessary commodities required in their 
ordinary business." I t  is true that the court, in that case, when consid- 
ering the burden of proof, did say: "There may be good reasous why 

the purchase of 'necessary commodities required in the ordinary 
(395) course of their blxsincss' for Suture delivery 'on a margin,' by 

manufacturors and wholesa~le merchants, shall not raise a pre- 
sumption that such dealings are 'wagering' contracts, while purchases 
by them, not of such cornruodities or -when not 'required in the ordinary 
course of their business,' or the purchase by others of any commodities, 
when made on the deposit of a 'margin' and for 'future' delivery, shall 
raise the presumption of a 'wagering' contract. Whether the reason is 
good and sound for making the purchasc of commodities upon 'margin' 
prima facie evidence of a 'wagering' contract, under a certain state of 
facts, and providing that upon a different state of facts such purchase 
upon 'margin' does not constitute prima facie evidence of a 'wagering' 
contract, is a mattcr for the Legislature." But  this but emphasizes the 
correctness of my position, that no such decision was made in that case, 
when we connect the two quotations rind consider them together. I t  was 
evidently in  the minds of the Chief ,Tustice and the other rnembcrs of 
the Court, at  the time, that such inanufacturers and dealers could buy 
cotton and other commodities "on margk," if done hona fide and not 
for the mere purpose of speculation, but for the legitimate purpose of 
preventing losses in their. business by sudden and violent fluctuations of 
prices in the market. I t  is said in the McGinnis case, as we have seen, 
%hat they may purchase coinrrlodities used and required in the ordinary 
course of their business, "for future delivery on a margin." 

I t  is thus conceded that thc mere fact that such a dealer buys "on a 
margin" does not make the transaction unlawful under the statute, but 
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is clearly authorized. The statute covers the whole subject and provides 
a general scheme of legislation to prevent the vicious practice of dealing, 
for the purpose of speculation, in  "futures," which have a well-known 
and'definite meaning, being regarded by the law as a cover for gambling, 
and therefore denounced by i t  as illegal. Such purchases and sales by 

/ 
manufacturers and wholesale dealers or merchants, being lawful. the 

u 

.Legislature, by seetioil 1689, which declared "future contracts" unlaw- 
ful, excepted such manufacturers and dcalers a s  we have described from 
the operation of that section, which means, of course, that as to 
them the purchase of commodities used in their business, "on (396) 
margins," should be lawful, or., expressing i t  negatively, should 
not be unlawful. The exception is in section 1689 and not in  the two 
sections 1690 and 1691, which relate to the pvima facie case and thc 
burden of proof. 

I understood, a t  the time they were decided, that McCinnis's case and 
Cla?yton's case were in accord with this view, and I bclieve that they were 
intended to be; but if they are not, or were not so intended to bc, I cannot 
longer give my asscnt to them. 

The defendants in those two cases were indicte4 for conducting and 
maintaining bucket shops, which was plainly unlawful. They were not 
manufacturers or merchants, in the sense of those terms as used in the 
statute, and the question now presented was not necessarily involvcd in 
those decisions, although the Court, I think, recognized the law to be as I 
now contend it is. 

Alex. Sprunt & Sons are engaged in a perfectly legitinlate business, 
that of buying spot cotton for export, and are not dealing in what are 
known as "futures7' for the purpose of speculation. They arc wholesale 
dealers in  the cotton itself, and buy it for resale or to fill orders, and in  
no view arc thcy gambling in the article. When they buy "on a margin," 
i t  is merely for the purpose of protecting thcmsclvcs against losses 
which may arise from the rise or fall in prices in  the cotton market, and 
only to that extent,; and this is precisely what they are authorized to do 
by the last provision in Revisal, sec. 1689. 

But i t  is said that the exception to bc found at the end of that section 
(1689) should be bodily taken thercfrom and transferred to sections 
1690 and 1691, which rclate to the burden of proof, and the prima facie 
case made against the plaintiil" by the plea of the defendant that the con- 
tract sued on is illegal, i t  being a gambling contract, for the purc'hase or 
sale of cotton "on margins," to be settled merely by paying the differ- 
ence in the price of the commodity at a given time, which is determined 
by the rise or fall of the price in the market, and, therefore, purely 
speculative. 
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I (397) We are permitted to construe statutes in par i  muter-ia to- 
gether and to transfer terms, if necessary, to ascertain the legis- 

lative intention; but we arc not authorized to take an  important excep- 
tion from one section of tho Revisal, withdrawing thereby its qualifi- 
cation of the broad and general provisions of the enactment, and trans- 
fer it to another section relating to a different branch of the lam. It will 
be seen at  once that this is not ascertaining, but changing, the legislative 
meaning; besides, the Laws of 1905, ch. 538, see. 1, not only refers to 
transactions therein forbidden, such as bucket shops, but is expressly 
made applicable to the act of 1889, ch. 221, and to every section thcreof. 

l 
and by section 7 of the act of 1905 i t  is explicitly provided that it shall 
not apply to commodities bought and sold by wholesale dealers in theic 
business. I t  was unnecessary to enact such a provision unless reference 

~ was had to purchases and sales "on margins," for those otherwise made, 
or in a legitimate manner, were clearly not within the prohibitory terms 
of the statute. The codifiers inserted the exception a t  tho proper place, 

1 not only bccause the act of 1905 made i t  applicable to that section by 

1 plain and direct words, but also because if a purchase or sale on margins 
by such a dealer was not unlawful under that section, the sections as to ~ the burden of proof and the p r i m a  facie case could have no bearing upon 
the transaction, i t  being a lawful one. They relate only to gambling . 

I contracts. But there is another fact to be taken into account. The 
Legislature, when i t  enacted the Revisal of 1905,  laced the exception 
at  the end of section 1689, at  the very session of that body when t h ~  
proviso or exception was first adopted, and the Revisal was passed in 
this form, with a provision repealing all public and general statutes 
not contained in  the Revisal, with certain limitations not pertinent to 
this question. The Revisal took effect 1 Angust, 1905, and became the 
law of the State from that date, in form and substance as adopted. 
Revisal, secs. 5453, 5463. The last cited section is in these words : ('All 
the provisions, chapters, subchapters, and sections contained in this 
Revisal shall he in force from and after 1 August, 1905." 

I t  is suggested that, as section 1689 of the Revisal does not apply to 
the plaintiff, who is a wholesale dcaler in cotton, by reason of the ex- 

ception at  the end of tbat section, the common law is in  force as 
(398) to him, and the burden, instead of being upon thei plaintiff to 

show, apart from the writing, that the contract is a lawful one, 
where illegality of the contract is pleaded as a defense, is upon t h ~  
defendant to show, as he was required to do at  common law, that i t  was 
illegal. But the glaring fallacy of this position is seen in  the well- 
recognized and established rule by which we construc all statutes. I t  
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is conceded by all writers upon the subject, and by all the judges who 
have considered it, to be a rule of universal application, and i t  is thus 
stated by them: 

"1. The conimon law, of course, gives way to the statute which is 
inconsistent with it. 2. When a statute is designed to be a revision, 
consolidation, or codification of the whole body of the law, applicable to 
a given subject, i t  supersedes and supplants the common law, so fa r  as 
i t  applies to the subject, and leaves no part of i t  in  force." Black's 
Inter. of Law, p. 236; Hannon v .  Madden, 10 Bush., 664; Kramer 11. 

Rebman, 9 Iowa, 114; Corn. v. Cooley, 10 Pick., 3 7 ;  8. u. Witson,, 43 
N. H., 415. 

The courts whose reports I have cited are of very high repute, and 
could not well go astray upon such a simple proposition. The theory 
and practical operation of this rule are so well explained and clearly 
illustrated by the Supreme Court of Alabama, in  Barker v. Bell, 46 Ala., 
216, that no room is left for doubt that our statute (Revisal, sec. 1689) 
takes the place of the common law, and is the one, and only rule upon 
the subject with which it deals. That Court, which is held in high es- 
teem by all courts for its juridical learning and ability, said in  the case 
just citcd: The Reiiisal "is intcnded to contain all the statute laws of 
the State of a public nature, designed to operate upon all the people of 
the State, up to the date of its adoption, unless otherwise directed in  the 
Code. This law is not merely cumulative of the common law, and made 
to perfect the deficiencies of that system, but it is designed to cretate a 
rxw and independent system, applicable to our own institutions and gov- 
ernment. I n  such case, where a statute disposes of the whole sub- 
ject of legislation, i t  is the only law. Otherwise, we shall have (399) 
two systems, where one only was intended to operate, and the 
statute becomes the law only so f a r  as a party may choose to follow it. 
Bcsides, the mere fact that a statute is madc shows that, so far  as i t  
goes, the Legislature intended to displace the old rule by the new one. 
011 some questions the common law conflicts more or less with our consti- 
tutional law, and is necessarily displaced and repealed by i t ;  and in 
others i t  has, by the lapse of ages, and by mistakes inevitably attendant 

. on all human affairs, become unc~r ta in  and difficult to reconcile with 
the principles of justice. Hence the Legislature intervenes to remove 
such difficulties, uncertainties, and mistakes by a new law. This new 
law, to the extent that i t  goes, necessarily takes the place of all others. 
I t  would be illogical to contend that the old rule must stand, as well as 
the new one, because this would not remedy the evil sought to be re- 
moved and avoided." 

Even if the statute introduces a new rule, i t  repeals immemorial cus- 
torn and the common law, provided the enactment introduces a new 
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or rule sufficient in itself. Black, p. 236; Delaplane v. Cren- 
shaw, 15 Grattan, 457. So we see i t  is not necessary that a statute 
should be in direct conflict with the common law in  order to repeal it, 
but i t  is quite sufficient if the statute introduces into the law a nemr 
principle and a new rule sufficient of itself to create or answer for a full 
provision upon the subject. The Revisal, see. 3689, is of this character, 
and i t  takes the place of the common law as much so as if there had been 
an express clause of repeal of that law in  it. The exception, therefore, 
applies to the law as declared in that section, and there is no common law 
upon the subject left to operate, i t  having been repealed, and the statute 
furnishes the only rule. 

After careful deliberation, my conclusion is that the charge of the 
court was corred, regardle8s of what occurred between the defendant, 
C. C. May, and the plaintiff's agent, F. Brock. IIis Honor appears to 
have entertained the same views as those herein expressed, and for that 
reason instructed tho jury as he did. 

I concur with the majority of the Court in the construction 
(400) placcd upon section 1689 of the Revisal, so far as i t  relates to 

the real agreement of the parties. I f  i t  is @reed or understood 
by both parties that there need not be an actual delivery of the cotton, 
but that the contract may be settled by either one of them by paying the 
difference in the price, and the transaction is not within the exception, 
it is void by the terms of the statute; but the undisclosed or unexpressed 
intention of one of the partics is not sufficient to invalidate it, as a con- 
tract is the agreemcnt of both parties, and not merely the intention of 
one. "A contract, express or implied, executed or executory, results from 
the concurronnce of minds of two or more persons, and its legal conse- 
quences are not dependent upon the impressions or understandings of 
one alone of the parties to it. I t  is not what either thinks, but what 
both agree." Prince v. McRar, 84 N .  C., 675. Soe, also, Brunhild ql. 

Prepman, 77 N .  C., 128 ; Pendleton v. Jones, 82 N.  C., 249 ; Bailey 11. 

Rutjrs, 86 N .  C., 517. Besides, Eevisal, see. 1689, declares that the 
contract shall be void, notwithstanding the terms stated therein, if it , 

was not intended, by thr partks therrto, that the articles or thing so in 
form agreed to be sold and delivered should be actually delivered or the 
value thereof paid, but that it should be settled by paying the difference 
in the market price, according as the same may be greater or less at  the 
thze alld place fixed for the perfomlance of the contract. I t  will be 
seen that i t  is the unlawful intention in thc understanding of both par- 
.ties, and not merely the secret purpose of one of them, that renders the 
contract invalid. 
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Cited: Rodgers v. Bell, ante, 378; Rodgers v. Brock, post, 402; Bank 
zl. Justice, 157 N. C., 315 ; Whitlock u. Alezawder, 160 N .  C., 483 ; gchool 
Trustees 2) .  Board of Education. 166 N. C., 466; McCraclcew v. R. R., 
168 N. C., 67. 

RODGERS, McCABE & CO. v. FURNEY BROCK. 

(Filed 9 November, 1911.) 

Contracts-Cotton-Future Delivery -Wagering -Evidence - Questions for 
Jury. 

A contract for the delivery of a certain amount of lint cotton at  a certain 
place and before a specified time is sufficiently specific to enforce delivery, 
and though its breach sounds in damages, and equity may not enforce 
specific performance, it does not necessarily stamp the contract as a gam- 
bling one, nor does it necessarily do so because the damages provided in 
the instrument fo r  its breach differs somewhat from the rule of law 
otherwise applicable. Rodgers v. Bell ,  an te ,  378; Sprunt v. M a y ,  an te ,  

I 
388, cited as applicable and controlling. 

APPEAL from Ward, J., a t  April Term, 1911, of EDGECOMBE. (401) 
Action to recover damages for a breach of contract in  failing 

to deliver 75,000 pounds of lint cotton as per written contract, whicl: 
provided, "That in  event party of the second part shall fail to deliver 
said cotton or any part thereof, according to this contract, then the 
party of the first part shall be entitled to rccover at  law, and shall recover 
clamages for such failure from the parties of the second part, his exec- 
utors or assigns. The measure of damages for such failure, or par1 
thereof, shall be calculated at  the highest price in  the above-mentioned 
market on any day between 1 September, 1909, and 1 December, 1909, 
with interest on such amount from 1 December, a t  6 per cent." 

The court a t  the close of tho testimony stated i t  would charge the 
jury, if they believed all the evidence and should find all the facts to 
be as testified, there could be no recovery, and they should answer issues 
in  favor of defendant; upon which plaintiff excepted and submitted to 
lionsuit and appealed. 

H. A. Gilliam a d  F. X. Spruill for phhtiff .  
Aycock & Winston, Thomas D. Warrren, and P. M.  Pearsall for de- 
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BROWN, J. The first contcntion of the defendant is  that the contrac 
is a gambling one on its face, for these reasons: 

(1) No cotton is specified so as to enforce delivery. 
(402) (2) Delivery cannot be compelled, as contract provides for 2 

settlement on an artificial price of cotton. 
(3) Measure of damage provided is arbitrary and not such as the lam 

provides. 
The contract calls for deliyery of 75,000 pounds lint cotton at  Tren. 

ton on or before 1 January, 1910. This is sufficiently specific. 
I t  is true that specific performance of a contract to deliver cotton will 

not generally be enforced by a court of equity, because the failure tc 
deliver the cotton may be compensated in damages. That does not ncc 
essarily stamp a contract as a gambling one. 

That the measure of damages provided in  the instrument for a breach 
of the contract differs somewhat from the rule of the law does not of 
itself conclusively indicate that i t  is a gambling contract on its face. 
This is decided in Harve?! v. Pettaway, a,nte, 375. 

While there is evidence *in this case tending to prove that the con- 
tract sued on is a gambling contract, we think there are phases of thc 
evidence to the contrary. 

The prir~ciples of law governing cases of this character are fully dis- 
cussed and settled in  the opinions of this Court at this term by Mr. 
J w t i c e  Hoke in  Rodgers v .  Bell, ande, 378; S p ~ u n t  u. May, ante, 388. 

The case should be submitted to the jury upon the issues raised by 
the pleadings under appropriate instructions. 

New trial. 

TOWN O F  MURPHY v. C. A. WEBB & CO. 

(Filed 25 October, 1911.) 

1. Cities and Towns-Bond Issues-Taxation-Sewerage and Water System 
-Necessaries, 

Bonds issued by a town for the purpose of extending its water and 
sewerage system and for making certain necessary street improvements 
are necessary expenses. 

2. Cities and Towns-Bond Issues-Taxation-Necessary Expenses-Legis- 
lative Restrictions-Constitutional Law. 

The Legislature may restrict or limit the power of incorporated towns 
or cities to tax or contract debts for purposes which fall within the class 
of necessary expenses, for they are but the State's instrumentalities for 
the administration of local government; and when this restriction is thus 
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placed upon them, or it  is required of them to submit the question of a 
bond issue to popular vote, and a n  issue of bonds i s  made without com- 
pliance therewith, the issue is invalid. Constitution, Art. VII, sec. 4. 

3. Interpretation of Statutes-Repealing Acts-Subject-matter-Identifica- 
tion. 

A legislative act upon a subject-matter which by express terms repeals 
a section of a specified chapter of the laws of a certain year, referring to 
the Public Laws, will be construed as repealing the corresponding section 
of . tha t  numbered chapter of the Private Laws of that year, when the 
subject-matter is the same and the Public L a m  referred to haSe no bearing 

I upon or relevancy to the subject to which the repealing statute refers. 

1 4. Same--Bond Issue-Taxation-NccessanIes-Restrictions Repealed. 
Chapter 239 of the Private Laws of 1889 is the charter of the town of 

Murphy, and section 17 thereof requires that, to levy a tax or issue 
bonds for certain necessary expenses, the question should first be sub- 
mitted to a popular vote. Chapter 387, sec. 2, Private Laws of 1911, 
refers to the same subject-matter and repeals section 17 of the Public 
Laws of 1889, which has no bearing upon or relevancy to the same subject- 
matter: Hela, the reference to the Public Laws was evidently a clerical 
error, and the Laws of 1911 are  construed to repeal section 17 of the Pri- 
vate Laws of 1889, ch. 239, sec. 17, so 'as to take away the legislative re- 
strictions therein imposed. 

5. 3Iunicipal Bonds-Laws 1911, Chapter 86. 
The Laws of 1911, chapter 86, has no application to cities and towns 

having special provisions authorizing issuing of bonds for construction 
of sewerage and waterworks, as  is the case with the town of Murphy. 

APPEAL from CHEROKEE, heard by Webb, J., upon case agreed, (403) 
at  chambers in Murphy, 16 September, 1911. 

This case was brought to test the validity of certain bonds issued by 
the plaintiff for the purpose of extending or enlarging its water and 
sewerage system and of making street improvements, and was 
heard in the court below upon the following case agreed: 

1. The plaintiff is a municipal corporation, chartered by the 
(404) 

name aforesaid and organized under and by virtue of chapter 239, 
Private Laws 1889, and the acts amendatory thereof, and especially 
chapter 387, Private Laws 1911. 

2. On 31 August, A. D. 1911, the plaintiff contracted with the de- 
fendants to sell to them certain bonds of the town of Murphy, of the 
par  value of $25,000, which are to draw interest at  the rate of 6 per 
cent, and to run for a period of thirty years, the proceeds of which 
are to be used for extending the water and sewerage system of the town 
of Murphy and for making certain necessary street improvements. 

3. The plaintiff claims that i t  has the right to issue the bonds under 
and by ~ i r t u e  of its charter, to wit, chapter 239 of the Private Laws of 
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1889, as amended by chapter 387, Private Laws 1911, and of a resolution 
which was adopted' by the board of commissioners of said town 011 

6 September, 1911, and that no vote of the people is required. 
4. The defendants have refused to carry out said contract, by receiiving 

and paying for the said bonds, for the reason that section 17 of said 
chapter 239 of the Private Laws of 1859 does not permit the said town 
to borrow money or issue bonds unless authorized by thc qualified voters 
of said town. 

5 .  The plaintiff claims that section 2 of said chapter 387 of the Pri-  
vate Laws of 1911 rcpeals said section 17 and permits and authorizes the 
town to issue the bonds without submitting the question of their issue to 
a vote of the qualified voters of the town. The defendants contend that 
said chaptcr 387, Private Laws 1911, does not repeal said section 17. 

6. I t  is also agrced that chapter 239, Privatc Laws 1889, is the charter 
of the town of Murphy, and that chapter 239, Public Laws 1889, is 
"An act to incorporate the Fayetteville and Albemarle Railroad Con-  
pany." 

7. It is agreed between the plaintiff and the defendants that the Su-  
pcrior and the Supreme Courts be requested to pass upon the ques- 

(405) tion herein raised, and that judgment be entered according to the 
fiual decision which may be given, and, if the court is  of the opin- 

ion that the bonds are valid, that the defendants be1 required to receive 
and pay for the bonds; but if the court is of the opinion that the bonds 
are invalid, then the defcndants shall not be required to pay for said 
bonds. 

The court, after hearing arguimnt and upon consideration of the 
facts, rendered judgment for the plaintiff, and the defendants appealed. 

E. B. Norvell for plaintiff. 
Charlas A. Webb for defen&~t. 

WALKER, J., after stating the cam: I t  is thoroughly well settled by 
our own decisions that, for the necessary expenses of a county or town, 
bonds may be issued without a vote of the people authorizing the same, 
and the purposes for which the bonds in question were issued fall within 
the class of necessary expenses. lihzvcett v. Mount Airy,  134 N .  C., 125; 
Wadsworth 71. Concord, 133 N. C., 587; Robimon v.  Goldsboro, 135 
N. C., 382; Comrs v. Webb, 148 N.  C., 122; Bradshaw v. E i g h  Point, 
151 N. C., 517; Ellison v. Williamston, 152 N. C., 147. But while this 
powcr which resides in the mnuicipal body is not restricted by the Con- 
stitution, it was provided by that instrument, with reference thereto, 
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as follows: "It shall be the duty of the Legislature to provide for the 
organization of cities and incorporated villages, and to restrict their 
power of taxation, assessment, borrowing money, contracting debts, and 
loaning their credit, so as to prcvent abuses in assessments and in con- 

I 

tracting debts by such municipal corporations." Const., Art. VIII ,  see. 
4. I t  has, therefore, been held by this Court that thc Legislature may 
require a favorable popular vote, as preliminary to the valid issue of 
municipal bonds, even for necessary expenses, and may otherwise restrict 
or limit tho power of cities and incorporated villages (or towns) to tax 
or contract debts, either directly or indirectly; and when the Legislaturc 
has exercised the power thus conferred upon it, thc local authorities must 
heed its mandate and proceed accordingly. X v m s  v. Comlrs., 89 N. C., 
154, Wadsworth 21. Concord, supra; Robinson v.  Goldsboro, supra; 
Perry v. Cornrs., 148 N.  C., 521 ; Burgin v.  Smi th ,  151 N.  C., 566 ; (406) 
Jones 11. New Berm, 152 N .  C., 64; Ellison v. Williarnston, supra. 
For this reason we held in Wharton 11. Greeresboro, 146 N .  C., 356, that 
Laws 1889, ch. 486 (Revisal, sec. 2977), was a constitutional enact- 
ment, and that under it, where other provision had not been made by 
subsequent legislation, no ctiy or town could contract a debt, pledge its 
faith, or loan its credit, for the maintenance of internal improvements, 
or for any special purpose whatsoevcr, to an extent exceding in  the 
aggregate 10 per cent of the assessed value of the real and personal prop- 

) erty situated therein; and that any levy of taxes above that limit would 
be null and void. 

While in respect to cities and towns it is said that the power of the 
Legislature to control them, in  the exercise of their municipal powers, 
is somewhat more restricted than in the case of counties, yet both are 
but instrumentalities of the State, for the administration of local govern- 
ment, and their authority as such may be enlarged, abridged, or with- 
drawn entirely at  the will or pleasure of the 5egislature. Lily v.  Tay-  
lor, 88 N.  C., 490.; Jones v. Corr~m., 137 N .C., 592; Whartofi v. Comrs., 
146 N.  C., 356; Burgin  v. Smith,  151 N.  C., 562. 

Whether these provisions of law to be found in the Constitution and 
statutes, and as construed by this Court, are in accordance with a sound 
and wise public policy, and whether some additional curb should not be 
placed upon the power vested in  municipalities to tax so as to prevent 
the present tendency towards extravagance, and the othcr evils in the 
administration of their affairs, is a matter which is assigned, under 
our form of government, to the good sense and wisdom of the Legis- 
lature. We must apply the law as we find it to be, not as we think it 
should be. 

Having stated these general principles, i t  must be admitted, in eonsid- 
eration thereof, that the plaintiff in this case, the town of Murphy, had 
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the power to issue the bonds for the purpose of making the improvements 
described in the resolution of its board of commissioners, without 

(407) any vote of the people therein, unless restrained by some act of 
the Legislature from so doing. 

It is conceded that by Private Laws 1889, ch. 239, sec. 17, such a 
restraint was imposed, and that if that section is still in force the bonds 
cannot be lawfully issued without the sanction of the people, to be 
signified a t  the polls by a majority vote of the qualified registered votelrs 
of the town. But i t  is contended that scction 17 of that act was re- 
pealed by Private Laws of 1911, ch. 387, see. 2. The latter section pro- 
v i d e ~ ~  for the repeal of section 17 of chapter 239 of the Public Laws 
of 1889, whercas that chapter incorporates the Fayettwille and Albe- 
marle Railroad Company, and makes no reference whatsoever to thrh 
town of Murphy of to its corporate affairs. The original charter of the 
town of Murphy is chapter 239 of the Private Laws of 1889, and section 
17 thereof is the one which relates to the power of the town to create a 
public debt, and places a restriction upon that power by requiring the 
approval of the people at  the polls before any such dcbt is contracted. 
Scction 1, chaptcr 387, Private Laws of 1911, amiends section 1, chapter 
239, Private Laws of 1889, the two sections referring to the same 
subject-matter, viz., the territorial limits of the town, the later act 
extending the same. A barc statement of the facts is sufficient to con- 
vince any reasonable rnind that a clerical mistake was committed in 
referring to section 17, chaptcr 239, Laws 1889, as being a part of 
the Public Laws of that year, it being manifest that the Private Laws 
were intended, as the two acts relate to the town of Murphy, and chapter* 
239 of the Public Laws 1889 to the incorporatiop of a railroad com- 
pany in another part of the State. The very question presented herc 
was discussed and decided in  Po~tune v. Comrs., 140 N. C., 322, wherein 
we said: "One difficulty in  construing the act, and an insuperable ob- 
stacle, as the plaintiff's counscl contend, in the way of enforcing the 
provision which we have quoted, is that there is no reference therein to 
any particular chapter of tho Laws 1905. I t  is argued that this is a 
p t c n t  ambiguity which defeats the operatiou of that clause. 'A mis- 

desc~iption or misnomer in  a statute will not vitiate thc enact- 
(408) mcnt or render i t  inoperative, provided the rncans of identifying 

the person or thing intended, apart from the erroileous descrip- 
lion, are clear, certain, a i d  convincing.' Black Int.  of Laws, scc. 58. 
Under this rule, we may call to our aid anything in the act itself or 
even in  the alleged erroneous description, which sufficiently points to 
something else as furnishing certain evidence of what was meant, though 
the reference to the extraneous matter may not in  itself be full and 
accurate. The rule, even wl~eii literally or strictly col~stnled, does not 
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require that the erroneous description shall be altogether rejected in  
making the search for the true meaning; but it may be used in connec- 
tion with anything outside of the statute to which i t  refers and which 
itself, when examined, makes the meaning clear. The erroneous de- 
scription may in this way be helped out by extraneous evidence. Black, 
supra, sec. 38. But ours is not so much an erroneous as an inaccurate 
description, and the question is whether its words are adequate to ex- 
press with sufficient certainty the intention of the Legislature. I t  has 
been held that if a later act expressly refers to a designated section of 
a n  earlier one, to which i t  can have: no application, but there is another 
section of the prior act to which, and to which alone, in  view of the 
subject-matter, the later act can properly refer, it will be read according 
to the manifest purpose of the Legislature, and the misdescription mill 
not prevent the reasonable construction that the Legislature intended 
to refer to the latter section. School Directors v. School Directors, 73 
Ill., 249; Plank Road Co. v. Rey.nolds, 3 Wis., 258; Black, supra, see. 
28." That decision clearly covers this case in  principle, and it has been 
approved in the following cases: Comrs. v. Stedman, 141 N. C. 448; 
2CfcLeod v. Comrs., 148 N. C., 77; Pullen v. Corporatiorz Commission, 
152 N. C., 548. As said in the Fortune case, "We have no doubt as to 
the intention, and conclude that the mere designation of the section was 
sufficient, under the circumstances, for us to identify with certainty the 
chapter and section to which the reference was made." We may add 
thereto, so as to emphasize the striking similarity between the 
ttvo cases, that the reference in  this case by chapter and section, (409) 
corresponding as i t  does with the only chapter and section of the 
Laws of 1889, public or private, that relate to the subject-matter, is fully 
sufficient to show the purpose of the Legislature, and the word "Pub- 
lic," in  reference, may be treated as a misprison of the draftsman or 
copyist, and the error should not be allowed to defeat the otherwise 
plainly and accurately expressed will of that body. The case of I m -  
provemegzt Co. v. Comrs., 146 N'. C., 353, is also directly in point, 
There Washington County was inserted in the House ~ourn 'a l  for 
Robeson County, in recording the passage of the bill in that body; but 
the number of the bill corresponded with the number of a bill to author- 
ize the issue of bonds by Robeson County. This and other "pointers" 
and ?'earmarks" were held sufficient to show that Robeson County was 
intended instead of Washington County in the House record, the ref- 
erence in the latter to Washington County being manifestly a mere cler- 
ical error, which was held insufficient to defeat the plain legislative 
purpose. 

Since this opinion was prepared, our attention has been called to an 
act of the Legislature entitled "An act to amend ch. 73, sec. 2916, of thd 
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Revisal, concerning towns, so as to confer upon cities, towns, and inu- 
nicipalities power to coustruct and iiiaintain waterworks, sewcrage sys- 
tems, and other public utilities," beil~g chapter 86 of the Public Laws 
of 1911. This act is not mentioned in the case agreed, nor is there any 
reforcnce to it in the brief of counsel, and i t  seenis to have been over- 
looked; but we are now asked to consider i t  and determine whether i t  
has any application to the facts of this case. This is a most reason- 
able request of counsel, as i t  is important that the validity of the bonds 
in question should be free from all doubt or uncertainty. 

We do not think, after a careful reading of the statute, that i t  was 
intended to affect bonds issued by the town of Murphy, under its charter 
and the amendments thereto. I f  the general act of 1911 applies to any 
municipality which has special provisions upon the same subject-and 

this we are not now required to decide-it does not.apply to this 
(410) case, as we have virtually held at  this term, in  Botel Go. v. Red 

Springs, 157 N. C., 137, since the statute was called to our notice. 
I f  i t  did not apply to that case, i t  ccrtainly docs not to this one. Therc 
the amendment to the charter of the town was passed a t  the session of 
1911, a few days before the gencral law was enacted, while in this case 
the charter was amended, so as to authorize the issue of bonds without 
a vote of the people, two days after the general act was ratified, showing 
very clearly that the said act was not intended to apply to the town of 
Murphy. Besides, the act of 1911 is an amendment of chapter 73 of 
the Revisal and section 2916 thereof. I t  is provided by section 2918 as 
follows: "This chapter shall apply to all incorporated cities and towns 
where the same shall not be incorrsistent with special acts of incorpora- 
tion or special laws in reference thereto." This section shows that this 
case is not affected by the act of 1911, for the issuing of the bonds with- 
out an election is specially provided for in the amended charter of the 
town. 

We find no error* in the case or record, and therefore affiim the judg- 
ment. 

Affirmed. 

Cited: Warsaw v. Malone, 159 N. C., 574; Ipock v. Gaskins, 161 
N. C., 673; Bain v. Goldshoro, 164 N. C., 104; Rwwell a. Lillington, 
171 N. C., 96; Toorney v. L u m b ~ r  Co , ib., 182; Bramham v. Durham, ib., 
182. 
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WILLIAM JONES, EXECUTOR, v. MRS. FANNIE HUNTLEY ET AL. 

(Filed 25 October, 1911.) 

I. Wills-IntendDebts - Order of Payment - Personal Property - Charge 
Upon Iiealty-Executors and Administrators. 

While, ordinarily, personal property must first be exhausted by the 
personal representatives of the deceased before resorting to the sale of 
real property for the payment of the debts of the deceased, i t  is within the 
power of a testator to say what p~oper ty  shall be first liable and in what 
order; and i t  clearly appearing from the will that i t  was the intent of the 
deceased that  his interests in  realty should be liable for his debts, rather 
than a specific bequest of personalty, this intent will be carried out. 

2. Same-Specific Legacy. 
A specific bequest to M. by item 1 of a will, "My insurance policy of 

$1,000 in" a certain named company, giving its date, with the "will and 
desire that she shall have all the benefits accruing thereunder in  the 
event" of the testator's death; which by item 2 provides that the burial 
expenses be paid out of any other property, after which the balance of the 
personal property and real estate shall be divided among the heirs as  the 
law may direct: Held, the intent of the testator was that all  his dehts 
be paid from the property embraced in the second item, extending to a n  
ownership of a n  interest in remainder (Revisal, sec. 3140), i n  exoneration 
of the specific bequest contained in item 1. 

APPBAL by defendants from Justice, J., at Juny Term, 1911, (411) 
of ANSON. 

This was a petition to sell land to make assets,'filed by the executor 
of Elijah D. Huntley against his heirs at  law. The sole question pre- 
sented was thc construction of the will as set out upon the following 
facts agreed : 

"Elijah D. Huntley died on 13 December, 1902, leaving a will, two 
of the items of which are as follows : 

"First. I hereby give and bequeath to Miss Hattie Hasty, of the said 
county and State, my insurance policy of one thousand dollars ($1,000) 
i n  the Phcenix Mutual Life Insurance Company of Hartford, Conn., 
bearing date 17 November, 1902; and it is my will and desire that she, 
f i e  said Miss Hattie Hasty, shall have all the benefits accuring there- 
~ n d e r ,  in the event of my death. 

"Second, I desire that my debts (if any) and burial expenses be paid 
out of any othe'r property of which T die possessed, after which tho bal- 
ance of my ~ e r s o n a l  property and real estate shall be divided between 
my legal heirs as the law may direct." 

The  lai in tiff qualified as his executor. The testator did not at  his 
death have sufficient personal property other than the insurance policy 
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referred'to in item 1, to pay the debts and burial expenses. The plain- 
tiff used $400 of the proceeds of the insurance for the payment of 
debts. 

The testator at the time of his death was the owner of an interest in 
the remainder in  some lands in Anson County. The plaintiff 

(412) brought this action to sell these lands for the purpose of reiin- 
bursing the legatee for the amount of the policy which had been 

used for the payment of debts. 
From the judgment the defendants appealed. 

Russell & Weatherspoon and McLendon & Thomas for plaint i f .  
Lockhart & Dunlap for defendants. 

CLARK, C. J. The judgment of his Honor was correct, and so fully 
states his reasons that we reproduce it as the opinion of this Court. 

"The court is of the opinion, and so adjudges, that the said policy of 
insurance, or proceeds thereof, is and was intended by the testator to 
be an absolute, specific legacy; and the land mentioned in  the second 
clause not being specifically devised, and the intention of testator ap- 
pearing in  the will that the property so mentioned in item 2 should be 
subject to the payment of debts in exoneration of the said policy, i t  i s  
ordered and adjudged that if it shall be found that there is not sufficient 
personal property, other than the proceeds of the policy, to pay the 
debts of the testator, that the plaintiff as executor have license to sell the 
land to pay the debt?, and that the policy, or the proceeds of the same, 
shall not be liable until all the property, real and personal, mentioned 
or referred to in the second clause of the will be exhausted." 

Ordinarily, the personalty must first be exhausted before recourse can 
be had for the payment of debts to the realty. But the testator can 
change this order. The prime consideration in the construction of a 
will is the intent. -4s to that there can be no doubt upon the face of the 
will. The testator intended that the property in item 2 of the will 
should be charged with the payment of debts and burial expenses in nx- 
oneration of the property mentioned in item 1. By item 1 the testator 
bequeathed, not "$1,000," but his "insurance policy of $1,000," using 
the words one thousand dollars as descriptive of the policy. His inteh- 
tion to make the policy a specific bequest is further manifested by his 

description of it, giving the name and location of the company, 
(413) the amount, the date. The further words, that "the said Miss 

Hattie Hasty shall have all the benefits accruing thereunder ill 
the event of my death," show clearly that he intended it should be spe- 
cifically exonerated from the payment of debts. This intent he further 
indicates by providing in  section 2 that his debts and burial expenses 
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FIELDS v. BYNUM. 

should "be pa id  ou t  of a n y  other  property of which I shall die  pos- 
sessed." H e  f u r t h e r  adds to  this b y  saying "after which7' t h e  balance 
of h i s  personal a n d  real  property should bo divided between h i s  legal 
he i r s  a s  t h e  l a w  m a y  direct. 

T h e  words "other property of which I shal l  die possessed, a f te r  which 
t h e  balance of my personal property a n d  real  estate shall b e  divided, 
etc.," include t h e  ownership of a n  interest i n  remainder  of lands. R e -  
visal, 3140. 

T h e  intent  of the  will seems to us  so p la in  t h a t  no citation of author-  
i t ies  could th row a n y  additional l ight  upon  i t s  construction. T h e  judg- 
m e n t  of h i s  Ixonor i s  i n  al l  relspects 

Affirmed. 

HENRY T. FIELDS v. THOMAS M. BYNUM. 

(Filed 25 October, 1911.) 

1. Issues Sufficient-Slander-Issues Approved. 
When under the issues submitted the defendant has had opportunity 

to present evidence of any defense he has set up in  his answer and has 
not been otherwise prejudiced, there is no reversible error. The issues 
in  this action for slander approved. 

2. Slander-Privileged Utterances - Interest - Justification - Good Faith- 
Manner, 

To justify words alleged to have been slanderously spoken, and to bring 
himself within the protection which attaches to communications made 
i n  the fulfillment of a duty, the defendant must show something more 
than a n  honest belief in the truth of his utterances, for he must show 
that  the communication was made in good faith on an occasion which 
justified his making i t ;  and the manner in  which it  is uttered may take 
them out of the privilege. 

3. Same-Presence of Others-Accusations. 
When in an action for slander the defendant seeks to avoid civil liability 

upon the ground that the occasion was a privileged one, and i t  appears 
that  the defendant sought the plaintiff and in the presence of other persons 
accused him of burning a certain mill in  the operation of which the de- 
fendant had a certain interest, and charged him with burning another 
mill on same place previously, also saying to the plaintiff that  his neigh- 
bors believed that  he burned it, the communication cannot be said to have 
been fairly and impartially made on a proper occasion, i n  a proper manner, 
which is necessary for the defendant to establish in order to make his  
plea available. 
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4. Slander-Pleadings-General Damages-Measure. 
When general damages are  sought in an action of slander for words 

spoken which a re  actionable per se, compensatory damages may be 
awarded which embrace compensation for those injuries which the law 
will presume must naturally, proximately, and necessarily result, in- 
cluding injury to the feelings and mental suffering endured i n  conse- 
quence; and it is  not incumbent on the plaintiff to introduce evidence 
that he has suffered special damage in such instances. 

6. Same-Malice-lntentpunitive Damages. 
When there is evidence tending to show slander actionable per se, a s  

appears from the facts in  this case, and general damage is  alleged, i t  is 
also competent for the jury to award punitive damages i n  their discretion, 
if they are  satisfied by the greater weight of the evidence that the utter- 
ances were made from personal malice, with the design or purpose to  in- 
jure the plaintiff, in  a wanton or reckless disregard of his rights. 

(414) APPEAL from 0. H. Allen, J., at February Term, 1911, of 
CIIATHAM. 

Action for slander. Thesc issues were submitted to the jury: 
1. Did the defendant speak to the plaintiff, in  thc presence and 

hearing of Willie J. Bright and others, thc words set out in  paragraph 
3 of thc complaint, or words of the same substance? Answor: Yes. 

2. Did the defendant speak to the plaictiff, in the presence and hearing 
of Willie J. Bright and others, the words set out in paragraph 4 of tho 
complaint, or words of the same substance and meaning? Answer: 

Yes. 
(415) 3. What damage, if any, is plaintiff entitled to recover? An- 

swer: $500. 
From the judgment rendered, the defendant appealed. 
The facts are sufficiently stated in  tbc opinion of 'the Court by Mr. 

Justice B ~ o t o n .  

17. A. London & S o n  for plaint i f .  
W .  P. Bynuvz, Hayes $ Rynzcm, and Robert G. Xtrudtoick for de- 

f endant. 

BROWN, J. 1. The defendant excepted to the issues and tendered 
two others. Thoso submitted have been practically approved by this 
Court in several cases. McCurry  v. McCurry,  82 N. C., 296; W o z d k a  
2'. H c l t ~ i c k ,  93 N .  C., 10; Rice v. McAdarns, 149 N .  C., 29. 

Under the issues submitted the defendant had opportunity to present 
evidence of any defense set up in  his answer. Deaver v. Deaver, 137 
N. C., 246. 

2. The deferidant contends that the occasion when the words were 
u t t e~ed  was a privileged one exempting him from civil liability for their 
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utterance. Defendant tendered certain prayers for instruction present- 
ing that view, which were refused. 

We are of opinion that the occasion was not privileged and that the 
prayers were properly refused. 

The contention of the defendant is that he had a direct personal in- 
terest in the burning of the mill, although it belonged to Buie, as he 
was engaged in sawing defendant's timber with it, and another mill had 
been burned on the same site the June previo~s;  that he sought the 
plaintiff in good faith to ascertain who burned the n d l  and in tho dis- 
charge of a private duty in the prosecution of his own interests. 

We do riot differ with the learned counsel as to the law, but only in 
its application to the facts of this case. The plaintiff's version of the 
facts is that the defendant came to his residence and called him out, 
saying: " 'You burnt the ruill up last night.' I told him I did not. 
J i m  Campbell, Norflus Barber, asld Willie Bright were present. De- 
fendant said he would blow niy brains out if 1 opened my mouth; said 
I was the inan that burnt it in June, 'and 1 know you did it.' T 
did not burn either mill." Several witncmes testified to plain- (416) 
tiff's good chararter. Thcrc was no evidence that his character 
n as bad. 

Defendant testifies : "I then asked him (the plaintiff) about trying to 
deed the timber t,o other parties after he had sold it to me; that I believed 
he  had burned the mill, and that his neighbors believed it. T never 
charged him with burning the inill only as above stated." 

I n  order to bring h h s e l f  within the protection which attaches to com- 
niur~ications made in the fulfillment of a duty, the defendant must show 
soinetliing more than an honest belief in the truth of his utterance. H e  
must show that what he said was a corninunication rnadc in a sense of 
duty with the bonu fide purpose of ascertaining the origin of the fire, 
and that it was ma& on an occasion which justified the making of it. 
Daw7;ins 1 1 .  L o r d  l 'aul~t, L. R. 5 Q. B., 102; Newell on Slander, p. 
477. 

Then, again, where the expressions employed arc allowable in all 
respects, the manner in which they are made public may take them out 
of the privilege. 

I n  the case of spoken words the defendant must be careful in whose 
presence he speaks. While the accidental presence of a third person 
will always take the case out of the privilege, it is otherwise if the de- 
fendant purposely selects an occasion where a number of persons are 
present. Odgers on Libel and Slander, 199. 

It  is generally held that answers to questions put by the plaintiff him- 
self will in general be priviledged, although made in the presence of 

335 



I 
I N  THE SUPKEME COURT. [I56 

FIELDS v. BYNUM. 

third persons. Palmer 21. IIamrnerstone, 1 Cab. and El., 36; Billings 
I;. Fairbanks, 139 Mass., 66. But  even in reply to plaintiff's questions. 
the defendant is not protected by privilege if he repeats in presence 
of third persons charges of a slanderous character which hc has pre- 
viously made. Grifiths v. Lewis, 53 E. C. L., 61; Sanborn 11. Fickett, 
91 Me., 346; 18 A. & E., 1032. 

Assuming the cominunication to have been made in maililer a i d  form 
as testified by the plaintiff, i t  is n~anifestly not privileged. And 

(417) we think, taking the defendant's version of the occurrence, it 
was not a privileged occasion. 

The response was not elicited in reply to questions asked by plain- 

I t iff;  nor is the inference justified that the defendant sought the plain- 
tiff for the sole purpose of ascertaining thc orgin of the fire. De- l l  fendant put no questions to the plaintiff aild asked for no informa- 

l tion. According to defendant's own testimony, he did not ask plaintiff 
I if he burned the mill, but a t  once charged plaintiff with attempting to 

sell timber which he had already sold plaintiff, and then substantially 
charged him with burning the mill. "I believe you burned the mill, and 
your neighbors believe it." "You know you burned the mill," etc. These 
are words of accusation and not 6hose which should be used in an in- 
quiry intended only to elicit the truth. 

The defendant did not seek the plaintiff i n  privacy m d  demand to 
know what plaintiff had to say concerning the burning of the mill, but 
made the accusation openly in  the presence of three persons. 

"Confidential communications," says Mr. Newell, "must not be 
shouted across the street for all passers-by to hear." "He should choose 
a time when no one else is by except those to whom it, is his duty to 
make the statement." Page 477. 

From all the evidence it cannot be inferred that the communication 
was fairly and impartially made on a proper occasiqn, in a proper man- 
ner, and without other defamatory matter. These are essentials to a 
privilcged communication, especially where the matter comnlunicated 
charges, as in this case, a felony. Newell, p. 477. 

The cases strongly relied on by the learned counsel for the defendant 
are Aycoclc v. Marsh, 30 N .  C., 360, and Brow~z v. Hathaway, 95  Mass., 
239. I n  the former the communication was in  private and was'in the 
strictest sense privileged, made, as held by the Court, in the pcrform- 
ance of a high moral duty. I n  the latter the communication was made 
in the house of the plaintiff and in reply t o  inquiries put by plaintiff in 
presence of a police officer who acconlpanied the defendant for the pur- 
pose of searching the house for stolen goods. 

The Supreme Court of Massachusetts held that the circum- 
(418) stances surrounding i t  made the communication privileged. 
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3. Upon the issue of damage the defendant contended that there 
is no evidence upon which damage can be awarded, and further re- 

' quested the court to charge: "It is incumbent on the plaintiff to show 
to the jury evidence that he has suffercd damage before he can ask 
you to award any to hin~." 

His  Honor refused to give the instruction, and the deforldant cx- 
cepted. Tho plaintiff asked for general damages and pleaded no 
special damages. General dainages include actual or compensatory 
damages, and enibraco compensation for those injuries which the law 
will presume must naturally, proxirnate'ly, and nocessarIy result from 
the utterance of words which are actionable per se, such as the charge 
made in this case. Such damages include injury to the feelings and 
mental suffering endured in  consequence. General damages need not 
be pleaded or proved. 18 A. & E. 1081, 1082, 1083, and cases cited 
in  notes. 

General damages aFe sometimes called substantial damages, and are 
based upon the theory that i t  is competent for the jury to award, where' 
the words are actionable per se, a figure which will fairly compensate 
the plaintiff for the injury sustlained. Newell, p. 841. The right to 
recover compensatory damage is in no way dependent on the existence 
of malice upon the part of the defendant. 18 A. & E. Enc., p. 1089. 
General damages also include punitive damages, which a jury in  proper 
cases may exercise their discretion in (awarding. His  Honor charged 
the jury: "That if, after considering this view of the evidence, the jury 
are satisfied by the greater weight of the evidence that the charge was 
made for personal malice, with the design and purpose to injure the 
plaintiff, or that the charge was made in such a manner that it showed 
a wanton and reckless disregard of the plaintiff's rights, the jury may, in  
addition to compensation, give exemplary or punitive damages, which is 
allowed as a kind of punishment, with a view of preventing similar 
wrongs in  the future." 

His Honor further charged that if the defendant was not (419) 
actuated by malicc the plaintiff can recover only compensatory 
damage. This is a clear and correct statement of the law. Odgers, 
p. 291; 18 A. & E. Enc., p. 1091, and cases cited; Newell, p. 842. - 

The version of the occurrence given by plaintiff is sufficient evidence 
to be subnritted to the jury as a basis for punitive damages. 

No error. 

Cited: McCall v. Xustair, 151 N.  C., 183, 186; Garrison v. Ma- 
chine Co., 159 N. c., 288; Barringer v.  Deal, 164 N. C., 47, 248; 
Ivey  v. King,  167 N.  C., 177. 
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J. L. CURRIE AND J. R. M c Q U E E N  v. SEABOARD AIR L I N E  RAILWAY 
COMPANY. 

(Filed 1 November, 1911.) 

1. Railroads-Negligence-Presiimptions-Operation of Trains-Damage by 
Fire - Skillful Employees - Prudent Operation - Questions of Fact - 
Burden of Proof. 

When, in  a n  action to recover damages for the destruction of plaintiff's. 
buildings by fire along or near the right of way of a railroad company, 
which was alleged to have been caused by the latter's negligence, either 
in  the defective condition of defendant's locomotive or in  its operation or 
running, there are two issues, presenting the questions separately, (1) a s  
to whether the engine set the property on fire, and ( 2 )  whether i t  was 
properly equipped and competently run in a careful manner, the affirmative 
answer to the first issue raises a presumption of negligence which the 
defendant must rebut by showing under the second issue that  the loco- 
motive was properly equipped, and with competent employees in  charge, 

, who prudently operated it. 

2. Same-Intimation of Court-Opinion-Interpretation of Statutes. 
I n  an action to recover damages against defendant railroad company 

for the alleged negligent burning and destruction of plaintiff's property 
by fire along the former's right of way, when by their affirmative answer 
to a n  issue the jury have found that the fire was caused by defendant's 
locomotive, a presumption of fact is raised, upon the question presented 
by the second issue as  to whether the engine was properly equipped and 
run by competent employees, which i t  is for the jury to decide; and should 
the trial judge instruct that  if the defendant's evidence on the second 
issue is found to be true as  fact by the jury, they should answer the issue 
for the defendant, i t  would be an expression of opinion by the judge upon 
the weight of the evidence prohibited by statute. Williams v. R. R., 130 
N. C., 116, cited and overruled. 

3. Railroads-Damages by Fire-Running of Trains-Defective Locomotive 
--Negligence-Evidence. 

Testimony that  the defendant's engine, which caused the destruction of 
plaintiff's buildings along the right of way of the former, had patches on 
the wire netting, and that  the covering of the manhole had long openings 
in  it, when square ones would have been safer, and the former had been 
rejected a t  the master mechanics' convention because the sparks would 
get hung there, and would choke up the engine, with the effect that flames 
would come out of the furnace when the door was open, etc., and that  
the defendant used this netting because i t  had a stock on hand: Held, 
some evidence that a n  old and defective spark arrester on the locomotive 
had caused the damages alleged. 

4. Railroads-Operation of Trains-Negligence-Evidence. 
When pertinent to the inquiry as to whether plaintiff's damage by fire 

was caused by the negligence of the defendant's employees on its locomo- 
tive, evidence only of the speed of the train, without inquiry as  to what 
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the  engineer or his fireman were doing a t  the time i t  passed the plaintiff's 
property, or whether sparks were then escaping, etc., is sufficient to show 
that  the locomotive was carefully or prudently being run and operated, 
q u w e ?  

5. Eailroads-Negligence-1)amage by Fire-Evidence-Nonsuit. 
Evidence held sufficient as  tending to show negligence of defendant in  

causing the destruction of plaintiff's lumber plant near the right of way 
by fire from its passing locomotive, which tends to show that on Sunday, 
t h e  day of the fire, two of defendant's locomotives passed in twenty min- 
utes of each other; there was no smoke or other evidence of fire in  the 
plant before the locomotives passed; thereafter, within fifteen minutes, 
the plant was burning; the engineer on the second locomotive did not 
notice any smoke there as  he passed the plant; and sparks, cinders, and 
heavy smoke were coming from this train. 

APPEAL from 0. H. Allen, J., at February Term, 1911, of (420) 
MO&E. 

This is an action to recover damages for the destruction by fire of 
the lumber plant of the plaintiff, on Sunday, 20 May, 1910. 

At the conclusion. of the evidence the defendant moved for (421) 
judgment of nonsuit, which was denied, and the defendant excepted. 

The defendant requested the court to give the following instructions, 
which were refused, and the defendant excepted: 

"That although from the evidence introduced by the  lai in tiff, which 
raises the presumption of negligence, that the defendant did set fire to 
the property of the plaintiffs, yet the court charges you that, upon all 
the evidence introduced, you would not be warranted in  charging the de- 
fendant with actionable negligence; and this is so because the plaintiff> 
have done nothing more than to introduce evidence tending to show pre- 
sumptive negligence, which is rebuttable, and the defendant having in- 
troduced uncontradicted evidence to rebut that presumption, the plain- 
tiffs cannot recover, because they have failed to go further and show, 
by additional evidence, that there was actual negligence, as alleged in  
the comdaint." 

"If the iurv believe the uncontradicted evidence of the defendant's " " 
witnesses, the engines from which the damage is alleged to have come 
was in good condition and had a proper spark arrester and other appli- 
ances to prevent the escape of fire, and was skillfully operated and 
managed by a competent engineer, and the jury should answer the sec- 
ond issue, 'Yes' " 

The defendant also excepted for that his Honor charged the jury on 
the second issue as follows: "Upon this issue the burden of proof is 
upon defendant to show by the greater weight of the evidencc that at  
the time of the escape of sparks i t  had a proper spark arrester and other 
appliances to prevent the escape of sparks, such as are approved and in 
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general use a t  the time, and that the engine and appliances were in good 
condition and operated in a caireful way by a skillful and competent, 
engineer." 

The following verdict was returned by the jury: 
I .  Was the property of the plaintiffs, referred to in the complaint, 

set on fire and burned by sparks from the defendant's engine at  the time 
alleged in the complaint? Answer: Yes. 

(422) 2. I f  so, did said engines of the defendant, at  the time of the 
escape of said sparks, have proper spark arresters and other ap- 

pliances to prevent the escape of sparks, approved and in  gmelral use at 
said time, and were said engines and appliances in  good condition and 
operated in a careful way by skillful and competent engineers? Answer: 
No. 

3. Were the plaintiffs guilty of contributory negligence, as alleged in 
the answer? Answer: No. 

4. What damage, if any, are the plaintiffs entitled to recover of the 
defendant 2 Answer : $10,000. 

There was judgment in favor of the plaintiffs, and the defendant ex- 
cepted and appealed. 

D. E. M c I c e r  and G. W .  McNeil l  for plaintiffs. 
W.  IT. Necrl for defendant. 

ALLEN, J. Three questions are presented by this appeal: (1) That 
there was error in imposing the burden of proof on the defendant on tho 
second issue. (2) That if the burden of proof was on the defendant, i t  
was by reason of the presumption arising from proof that the defendant 
destroyed the property of the plaintiffs by fire, and that this was a pre- 
sumption of law and not of fact; and that when evidence was offered 
rebutting the presumption, i t  was error to leave the question to the jury, 
in  the absence of okher evidence of negligence, and that i t  ought to have 
been decided as matter of law by the court. (3 )  That it was error ko 
refuse to nonsuit the plaintiffs on a l l  the evidence. 

(1) The learned counsel for bhe defendant urges with much force on 
the consideration of tho Court several cases in our own reports holding 
that the burden of proof is on the plaintiff as to negligence, and that 
Wl~ile the duty of proceeding with the evidence may shift from one 
party to the other, the burden of tho isbur; does not shift; and he insists, 
on the authority of these cases, that there was error in holding that 
the burden on the second issue was on the defendant. 

An examination of these decisions will show that in all of them one 
issue was submitted to the jury to determine bhc liability of the 

(423) defendant, and that this issue embraced two facts: the origin of 
the fire, and the negligence of the defendant. 
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I n  the case before us these facts were to be settled by separate issues, 
and in this is to be found the distinction between the cases relied on and 
the one under consideration. 

The first issue establishes the fact ithiat trhe defendant destroyed the 
property of the plaintiff by fire, and from this fact (alone the presumption 
arises that, the defendant was negligent. Ellis v. R. R., 24 N. C., 138; 
Lawton v .  Giles, 90 N .  C., 380; Manufacturing Co. v. IL. R., 122 N. C., 
881; H0sier.y Mills v. R. R., 131 N. C., 238; Lwnber. Go. v. R. R., 143 
N. C., 324; Deppe v. IZ. R., 152 N. C., 82; Kornegay v. R. R., 154 N. C., 
392. 

These author?hiesl d a c e  the burden on the defendant to rebut the me- 
sumption of negligence arising from proof connecting i t  with the origin 
of the fire, by evidence which will !satisfy the jury that the engine was 
properly equipped, that competent men were in charge of it, and that i t  
was prudently operated; and, necessarily, the burden of thc issue em- 
bracing thcse facts alone is on the defendant. 

(2) The prayers for instfuction tendcred by the defendant require 
a consideration of the nature of the presumption in cases likc this, 
because if this presumption is evidence in bchalf of the plaintiff, the 
evidence of the defendant is not uncontradicted, as the instruction 
required the judge to charge. 

I t  may be well to analyze the instructions before discussing them. 
They require the judge tio decide that the evidence of the defendant is 
uncontradicted, land that, if believed by the jury, i t  is sufficient to estab- 
lish the ftact thart the engine was properly equipped and was prudently 
operated by competent employees. 

I n  many jurisdictiions it is held that the presumption of negligence 
arising from proof that the defendant sct out tha fire is one of law; and 
generilly, whore ithis conclusion is reached, the courts approve the view 
contended for by the defendant, that i t  is bhe duty of the court to pass 
on the sufficiency of the rebutting evidence as matter of law. 

This position is also supported by Williams v. R. R., 130 N. C., (424) 
116, in which i t  was held to be error to refuse to give an instruc- 
tion like those requested by the defendant. 

On the other hand, when the presumption is treated as one of fact, 
the rule usually obtains that the evidence must be submitted to the jury, 
whci must pass on its sufficiency; and with the exception of Williams v. 
R. R., supra, our Court has held the presumption to bc one of fact. 

I n  Cox 21. R. R., 149 N. C., 118, Justice Walker, speaking for the 
C o u ~ t ,  says: "Thc presumption is one of fact and not law. Evidence 
that the sparks w c r i  emitted from the engine and that they set fire to 
the timber made a prima facie case foi. &he plaintiff, but only to the 
extent, of being evidence sufficient to carry the case to the jury and to 
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warrant a verdict in favor of the plaintiff, if the jury should find the 
ultimate or crucial fact that the fire was caused by the defendant's 
negligence." 

I n  Deppe v. R. R., 152 N. C., 82, Justice Manning, after stating the 
duty imposed on the defendfant, says: "If the defendant can show at 
the trial that i t  'had used all those precautions for confining s p a r b  or 
cinders' which are approved and in general use, and the jury shall so 
find the fact, the trial judge will instruct them to answer the issue of 
negligence 'No,' provided the precautions were used by a competent and 
skilled engineer, in a careful way. Rule 1, in Williams v. R. R., 140 
N.  C., 623; Kr~ott  v. R. R., 142 N. C., 238." 

Note that after the rebutting evidence is introduced by the defendant, 
i t  is for the jury to find the fact. 

These cases and others to the same effect are cited with approval in 
EorrLegay v. A. R., 154 N. C., 392, where the principle is stated as fol- 
lows: "When it is shown that the fire originated from sparks which 
came from the defendant's engine, the plaintiff made out a prima facie 
case, entitling him to have the issue as to negligence submitted to the 
jury, and they were justified in finding negligence, unless they were 
eatisfied, upon all the evidence in the case, that, in fact, there was no 

negligence, but that the defendant's engine was equipped with 
(425) a proper spark arrester and had been operated in  a careful or 

prudent manner. Williams v. R. R., 140 N. C., 623; Cox v. 
R. R., 149 N. C., 117." 

The reasons for the rule, and its justice, are nowhere better stated 
than by Chief Justice flmith, in  Aycock. v. R. R., 89 N. C., 329 : "A 
numerous array of cases are cited in the note in support of each side of 
the question as to the party upon whom rests the burden of proof of the 
presence or absence of negligence, where only the injury is shown, in 
case of fire from emitted sparks. While the author favors the class 
of cases which impose the burden upon the plaintiff, we prefer to abide 
by the rule so long understood and acted on in this Stmate, not alone be- 
cause of its intrinsic merit, but because it is so much easier for those 
who do the damage to show the exculpating circumstances, if such exist, . 
than i t  is for the plaintiff to produce proof of positive negligence. The 
servants of the company must know and be able to explain the transac- 
tion, while the complaining party may not; and it is but just that he 
should be allowed to say to the company, 'You have burned my property, 
and if you are not in default, show i t  and sscape responsibility.' " The 
note referred to is one to R.  R.  v. Schurty, 2 A. & E. R. R. Cases, 271. 

The presumption is one of fact, and is itself evidence of negligence, 
and the evidence of the defendant in rebuttal of the presumption is as 
to facts upon which the decision of the issue depends, and there would 
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seem to be no reason for excepting evidence of this character from the 
statute which forbids the judge from expressing an opinion on the facts 
or as to the weight of the evidence. If it should be held that the defend- 
ant was entitled to the instructions prayed for, the duty would be im- 
posed on the judge to decide that there were no contradictions in the 
evidence of the defendant, that the witnesses were worthy of belief, 
and that the evidence was sufficient and satisfactory, which are matters 
committed by the law to the jury and not to the judge. 

We conclude, therefore, that, assuming there were no contradictions 
in the evidence of the defendant* and that, if believed, it estab- 
lished the facts that the engine was properly equipped and was (426) 
in charge of competent employees, and was prudently operated, 
this evidence cannot be said to be uncontradicted, and i t  was for the 
jury to pass on its weight. The evidence was contradicted by the pre- 
sumption, which was some evidence of negligence. 

We do not think Williams v. R. R., supra, is in line with the other 
decisions of this Court, and we must decline to follow it. 

There are, however, other valid reasons for sustaining the ruling of 
his Honor. 

There was some evidence of defects in the spark arrester, coming from 
the witnesses for the defendant. J. R. Bissett, master mechanic of the 
defendant, testified that there were patches on the wire netting, and 
that the covering of the manhole had long openings in it instead of 
square ones. He also said: "The covering of the manhole was in 
general use before they had adopted this wire netting, and we discarded 
that-the master mechanics' convention did-because the sparks would 
get hung in there and make a solid mass of it and the engine would get 
choked and the flame would come out the furnace door when i t  was 
opened and they would have to go in there and knock it, so they adopted 
this same netting to cover the manhole with. The reason those man- 
holes with the long openings, instead of the square, were used, was that 
the S. A. L. had in stock a quantity of them, and we used them on the 
manholes to fill the bill, because there is enough opening, with what is 
in there, to give the engine draught enough to steam with." 

I t  was permissible to argue from this evidence that the spark arrester 
in use was old and dilapidated, and that it had been condemned by the 
convention of the master mechanics. 

I t  is also doubtful if any evidence wals introduced that the engine 
was properly operated. 

Two engines of the defendant passed the place of the fire within a 
short time of each other, one being No. 746 and the other 752. 

J. M. Stoker, engineer, was the only witness examined'as to the opera- 
tion of No. 746, and he says nothing as to how the engine was @ 

being managed, except that he was running about thirty miles (427) 
343 
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an hour when he passed the place of the fire; and the only evidence 
on this point as to engine No. 752 was that of N. R. Taughan, 
engineer, who said he was sitting on the right-hand side of the engine, 
and was running at from thirty to thirty-five miles an hour. No in- 
quiry wals made of eieher as to what he or his fireman was doing, or 
whether or not sparks escaped from the engine he was in charge of, 
as i t  passed the property of the plaintiff. I n  the absence of such evi- 
dence from witnesses who knew the facts, the jury might well infer that 
they were silent because a disclosure would be hurtful. 

(3) I f  we are correct in our conclusion that the burden was on the 
defendant on the second issue, it follows that there was no error in de- 
nying the motion to nonsuit, if there was evidence to support a finding 
in favor of the plaintiff on the first issue as to the origin of the fire. 

In  our opinion, there was sufficicnt evidence to support the verdict. 
The lumber plant which was burncd was situated near the right of 

way of the defendant. Engine No. 746 passed the lumber plant about 
3 :I0 P. M., and engine No. 752 about 3 :30 P. M. The fire occurred on 
Sunday, and several witnesses, who had the opportunity to see, testified 
that they saw no smoke or other evidence of fire before the engines 
passed, and that the plant was burning within fifteen or twenty minutes 
after the passing of the last engine. The engineer on engine No. 752 
testified that he did not notice any smoke as he passed the plant, and 
one of the plaintiffis testified that he was at the plant about 1 o'clock 
P. M. on Sunday, and saw nlo evidence of fire, and that he was in the 
boiler-room the night before at 11 o'clock, and there wwe then only a 
few sparks in the bank end of the boiler well. 

Another witness for the plaintiffs, Mrs. Vick, testified that she noticed 
sparks, cinders, and heavy smoke coming from the train. 

I f  this evidenoe is true, there was no fire about the premises before 
the engines passed; sparks escaped from the engine, and within 

(428) fifteen minutes thereafter the property of the plaintiffs was on 
fire; and i t  was not unreasonable to conclude from these facts 

that the property of the plaintiffs was set on fire and burned by sparks 
from the dcfcndant's engine. 

We have examined all of the exceptions appearing in the record, 
and find 

No error. 

Cited: Hardy v. Lumber Co., 160 N. C., 117; Arnan v. Lumber Co., 
lb., 373; Armfield v. R. E., 162 N. C., 28; K e m p  11. R. R., 169 N. C., 
732; I n  r e  All~.ed's Will, 170 N. C., 160; Worth v. Feed Co., 172 N. C., 
342. 
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JANE R. WILKES v. R. M. MILLER, ADMINISTRATOR OF J. W. MILLER, 
J .  C. SIKES, ADMINISTRATOR OF W. F. RHEA, ET AL. 

(Filed 1 November, 1911.) 

1. Judgments-Dockets-Cross-indoxed-Liens. 
Judgments which have been docketed, but not cross-indexed, do not 

constitute a lien upon land or  take precedence over mortgages subse- 
quently registered. 

2. Mortgages-Notes-Substitution-Subsequent Judgment - Liens -Prior- 
ities. 

The substitution of one note and mortgage for another will not discharge 
the original note and mortgage unless the latter is surrendered to the 
mortgagor, or canceled of record; for it  is only a renewal o r  acknowledg- 
ment of the same debt, and will constitute a prior lien on the lands to  
that of a judgment obtained after the registration of the original mortgage, 
but before the one taken in substitution of it. 

APPEAL from UNION from judgment by W. R. Allen, J., rendered in 
chambers, by consent, in  1910. 

Action instituted in  Superior Court of UNION for the purpose of ob- 
taining judgment to apply the proceeds of certain lands described in the 
complaint to the payment of a judgment in favor of the plaintiff against 
W. F. Rhea, deceased. This case was with an action, instituted prior 
to the bringing of this action, for the purpose of foreclosing a mortgage 
made by W. F. Rhea and wife to J. W. Miller, the mortgagor and 
mortgagee both being dead at  the time of the institution of these ac- 
tions. 

By consent of the parties, his Honor, W. R. Allen, J., found the 
facts and conclusions of law, and rendered judgment in favor of (429) 
the defendant R. M. Miller, administrator of J. W. Miller, as 
follows : 

This cause came on for hearing upon exceptions to the report of a 
referee, and upon consideration of said report and the exceptions there- 
to and the evidence and cxhibits, I find the following facts: 

1. That prior to 1886, W. F. Rhea was the owner of the tract of 
land referred to in  the complaint; that he is now dead, and J. C. 
Sikes is his adminsitrator; that the said Rhea left surviving him a 
widow, who is still living, and no children. 

2. That J. W. Miller is dead, and R. M. Miller, Jr., is his adminis- 
trator. 

3. That on 1 March, 1886, the said W. F. Rhea and wife conveyed 
said tract of land to Joseph McLaughlin by mortgage deed to secure 
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the payment of a balance due on a note for $550 executed by the said 
Rhea 15 March, 1881, which mortgage deed was registered in Union 
County in Book W, page 480, on 1 March, 1886. 

4. That on 2 February, 1887, the said Rhea and wife conveyed said 
land to Joseph McLaughlin by mortgage deed to secure a note of even 
date for $313.20, which mortgage deed was registered in Union County 
on 5 February, 1887. 

5. That on 1 January, 1889, the said Rhea and wife conveyed said 
land to J. B. Ross by mortgage deed to secure a note of even date for 
$313.20, which mortgage deed was registered in  Union County on 1 
February, 1889. 

6. That the notes and mortgages referred to in findings 3 and 4 
were duly assigned to J. W. Miller on 11 January, 1893, and the note 
and mortgage referred to in  finding 5 were duly assigned to said Mil- 
ler on 27 February, 1889. 

7. That on 11 January, 1893, there was due on the notes referred 
to i n  findings 3, 4, and 5, the sum of $830, and on said day the said 
Rhea and wife executed to the said Miller a note for said sum, and 
conveyed said land to said Miller to secure payment of the same by 
mortgage deed, which was registered in Union County on 4 May, 
1896. 

8. That at the time of the execution of the note and mortgage re- 
ferred to in the preceding paragraph the said Miller retained 

(430) the notes and mortgages referred to in  the 3d, 4th, and 5th 
findings, and the same have never been surrendered nor can- 

celed of record. 
9. That thereafter an action was instituted in the Superior Court of 

Union County against the administrator and heirs at  law and widow 
of W. F. Rhea to foreclose the mortgage referred to in the 7th finding, 
and a t  February Term, 1905, a judgment was rendered therein in  
favor of the plaintiff, administrator of Miller, for the sum of $1,230.48, 
with interest on $830, and condemning said land to be sold to pay 
the same; that said land was sold thereunder for the sum of $350, and 
said sale was duly confirmed. There was no reference in the com- 
plaint in said action to the notes and mortgages referred to in findings 
3, 4, and 5. 

10. That on 2 December, 1884, said Liddell & Go. obtained two judg- 
ments in Mecklenburg County against the said W. F. Rhea: one for 
$201.33, with 8 per cent interest from date of judgment, and the other 
for $217.33, with 8 per cent interest from date of judgment and $3.20 
costs. Transcripts of said judgments were sent to Union County, and 
the same appear on the judgment docket of said county as of 4 De- 
cember, 1884, but said judgments were never cross-indexed. 
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11. That on 5 November, 1895, Jane R. Wilkes, trading as the 
liecklenburg Iron Works, obtained a judgment against the said W. F. 
Rhea before a justice of the peace of Necklenburg County for the sum 
of $239.60, with interest on $181.50 from 5 November, 1895, a t  8 per 
cent and $3.80 costs, which judgment was duly docketeld in  Union 
County 15 November, 1895. 

12. That the findings and conclusions of the referee as to the at- 
tempted allotment of a homestead to the said W. F. Rhea are adopted. 

13. That this present action was instituted on 20 'December, 1905, 
for the purpose of subjecting the proceeds of the sale of land referred 
to in  the 9th finding to the payment of the judgment referred to in 
the 11th finding. 

14. That Liddell & Go. has been made a party to this action (431) 
and claims proceeds. 

And i t  is thereupon considered and adjudged that neither Jane R. 
Wilkes, trading as the Mecklenburg Iron Works, nor the Liddell Com- 
pany is entitled to any part of the proceeds of sale. 

I t  is further considered and adjudged that the said Jane R. Wilkes 
pay the costs accrued since this action was commenced, except so much 
as is incident to the determination of the claim of Liddell & Co., which 
said company shall pay. 

From the judgment and the conclusions of law reached by his Honor 
the plaintiff excepted and appealed. 

R. B. Redwine for plaintifl. 
Adams ,  Armfield & Adams for defendant. 

BROWN, J. 1. The judgments of Liddell & Go. referred to in  finding 
10 were docketed prior to the registration of the mortgages referred 
to in the findings, but the judgments were never cross-indexed. There- 
fore they never constituted a lien upon the land. Dewey v. Sugg, 109 
N. C., 329. 

2. The Wilkes judgment was docketed 5 November, 1895, after the 
registration of the original mortgages referred to in findings 3, 4, and 5. 

On 11 January, 1893, there was due, on the mortgages (all on same 
land) $830. On that date Miller, the owner of the debt, took from 
the debtor another note and mortgage securing the same debt. The 
original notes and mortgages were never canceled or surrendered, but 
were retained by Miller. 

Upon these facts the original notes and mortgages were not dis- 
charged, and their lien continued. 
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- - -- - - -- 

The substitution of one note and mortgage for another will not dis- 
charge the lien of the original note and mortgage unless the latter is 
surrendered to the mortgagor, or canceled of record. I t  is only a re- 
newal or acknowledgment of the same debt. Collins v. Davis, 133 
N. C., 106; Hyman v. Devereux, 63 N. C., 626. 

The conclusion of his Honor that the Wilkes and Liddell 
(432) judgments are not entitled to any portion of the proceeds of 

the sale of the land, and that the same should be applied to the 
judgment in  favor of Miller in  the forcclosure suit, is correct. 

Affirmed. 

ALLEN, J., did not sit on the hearing of this case. 

I N. A. CURRIE v. SEABOARD AIR LINE RAILWAY COMPANY 

~ (Filed 1 November, 1911.) 

1. Carriers of Goods-Penalty Statutes-Damages-Clain~~Requirements- 
Interpretation of Statutes. 

Revisal, sec. 2634, imposing a penalty on common carriers for failure 
to  settle claims for loss or damages to property while in  their possession 
as  such, within certain different periods of time for shipments wholly 
within the State and for interstate shipments, requires that,  in  order 
to recover the penalty, the claim must be filed with the company within 
the time specified and applicable. 

2. Same-Form Sufficient. 
I n  a suit against a carrier to recover a penalty for failure to settle a 

claim relating to a shipment of niolasses, under Revisal, sec. 2634, the 
following written demand, "Seaboard Air Line. Bought of N. A. Currie, 
merchant and cotton buyer, 1 puncheon of molasses, 118 gallons, a t  40 
cents a gallon. Shipped from Wilmington": Held, sufficient. 

3. Carriers of Goods-Insurers-Negligence-Character of Shipment. 
Common carriers, i n  the absence of a valid stipulation to  the contrary, 

are  held to be insurers of goods intrusted to them for shipment; but this 
.principle does not extend or apply to loss or damage arising from the 
negligence of the shipper or from vices or defects inherent in  the nature 
of the goods. 

. 4. Same-Defense-Evidence. 
I n  a n  action to recover of a carrier the penalty prescribed by Revisal, 

sec. 2634, for failure to settle a claim relating to the shipmen,t of a punch- 
eon of molasses, the defense was available to the carrier that  the punch- 
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eon had burst by reason of the fermentation of the molasses, for which 
the defendant was not responsible, and this caused the damage sought by 
the plaintiff. 

APPEAL from 0. H. Allen, J., at October Term, 1911, of (433) 
BLADEN. 

Action to recover damages done to a puncheon of molasses shipped 
over defendant's line, and for penalty in failing to settle the claim 
within the time required by law, heard on appeal from a justice's 
court. 

The jury rendered the following verdict: 
1. 111 what sum, if any, is defendant indebted to tho plaintiff by 

reason of the loss of a puncheon of molasses? Answer: $47.20. 
2. I n  what sum, if any, is defendant indebted to plaintiff by way 

of penalty? Answer: $50. 
Judgment on the verdict, and defendant excepted and appealed. 

Plaintiff not represented i n  this Courl. 
W .  H. Neal for defendant. 

HOKE, J. The Court has held that section 2634 of Revisal, im- 
posing a penalty on common carriers for failure to settle claims for 
loss or damaie to property while in their possession as such, within 
sixty days after filing same in case of shipments wholly within the 
State, and ninety days when the shipments were without the State, 
by correct interpretation, requires that, in order to a recovery of the 
penalty, the claim should be filed with the company within the time 
specified. Thompson v. Express Co., 147 N. C., 343. 

The testimony tended to show that the molasses was lost by reason 
of the bursting of the puncheon, and defendant objected to the re- 
covery: (1) That there had been no proper filing of the claim. The 
written statement of plaintiff's demand within the time was left with 
tho proper officials of defendant company in terms as follows: 

"CLAILKTON, N. C., 3 September, 1909. 

Seaboard Air Line. Bought of N. A. Cursie, merchant and cotton 
buyer, 1 puncheon of molasses, 118 gallons, a t  40 cents a gallon, 
$47.20. Shipped from Wilmington"; and plaintiff was allowed 
to testify over defendant's objection that he told the agent (434) 
on presenting the claim that "it was for the puncheon of mo- 
lasses that burst." While the form of the demand is not one to be 
approved or generally followed, we think i t  sufficiently definite to 
notify defendant of the amount and the nature of the claim, affording 
as it did sufficient information to enable the company to make investi- 
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gation and secure the evidence relevant to the inquiry, and we concur 
with his Honor in  holding the notice to be, a sufficient filing within the 
meaning of the statute. Stonestreet v. Prost, 123 N. C., 640. 

Defendant further objccted that the court declined to submit or en- 
tortain the view arising on the testimony, that the puncheon burst by 
reason of fermentation of the molasses, and for which defendant was 
i11 no way responsible. 

While common carriers, in the absence of valid stipulation to the 
cmtrary, are held in  this State to be insurers of goods intrusted to 
them for shipment, i t  is gefnerally understood that the principle does 
not extend or apply to loss or damage arising from the negligence of 
the s h i p ~ e r  or from vices or defects inherent in the nature of the 

A 

goods. This limitation on the liability of common carrers of goods 
was referred to as accepted law by Allen, J., in his concurring opin- 
ion in Peanut Co. v. R. R., 155 N. C., 148, and the statement is in 
full accord with the authorities. Moore on Carriers, secs. 4 and 5; 
Hutchinson on Carriers (3 Ed.), secs. 333 and 334. I n  this last , , 

citation the author says : "So, obviously, the carrier, if not himself a t  
fault, cannot be held liable for losses which have been caused by the 
inhcrent nature, vice, defect, or infirmity of the goods themselves, as iu  
the case of decay, waste or deterioration of perishable fruits, the evapo- 
ration of liquids, the bursting of vessels, owing to the fermentation of 
their contents, etc." There was evidence on part of the defendant, 
tending to establish the conditions referred to, and we are of opinion 
that defendant was entitled to have the same considered by the jury, 
under a proper charge. For  the error indicated, defendant is en- 
titled to a 

New trial. 

Cited: McConnell v. R. R., 163 N. C., 506, 508. 

HENRY P. STARR v. SOUTHERN BELL TELEPHONE AND TELEGRAPH 
COMPANY. 

(Filed 1 November, 1911.) 

1. Telegraphs-Telephones-Electricity-Dangerous Instrumentality-Wires 
-Care Required-Negligence-Electric Storms. 

A telephone company having taken its instrument from a house of a 
subscriber, left the loose ends of the wire fastened together hanging from 
the porch plate, without "grounding" and without a lightning arrester. 



N. C.] FALL TERM, 1911. 

STARR u. TELEPHONE Co. 

During a n  electric storm plaintiff was standing near these ends of the 
wire and was struck with and injured by electricity: Held, evidence suffi- 
cient for the jury to find that  the negligence of the telephone company 
caused the injury, without testimony of a n  eye-witnes$ to the effect that  
he saw the discharge of the lightning leap from the wires and strike 
the plaintiff. 

2. Electricity-Storms-Metal Wires-Conductivity-Effect-Courts-Judicial 
Knowledge. 

The courts may take judicial knowledge of well known and established 
facts, and i t  was not error for the judge to instruct the jury, upon the 
evidence introduced, that metal is a good conductor and that  i t  will 
attract lightning which forms in electrical storms, and carry i t  to the 
earth; that  the human.body is a better conductor than the air, and when 
sufficiently near to the ends of wires strongly enough charged with 
electricity, the.current will leap through the body to the ground, etc. 

APPEAL by defendant from 0. H. ,41len, J., a t  August Term 1911, 
of GTJILFOR~. 

The facts are suffiiciently stated in the opinion of the Court by Mr. 
Chief Justice Clark. 

R. C. Strudwick and W.  P. Bynum for plaintiff. 
H.  E. W .  Palmer, Brutus J ,  Clay, qnd Wilson & Pergmon for de- 

f endant. 

CLAEK, C. J. The defendant rernoved a telephone from the plain- 
tiff's house, but for its own convenience, left the wires leading into 
plaintiff's porch still connected with its general system of wires and 
with the loose cnds twisted together and hanging down 6 or 8 inches 
from the plate of the' porch. At the same time the defendant removed 
the lighning arrester and severed the ground connection of the said 
wires. There was evidence that the wires left in this condition 
were dangerous on account of the means thus afforded of their (436) 
conducting lightning which might strike any part of the de- 
fendant's general system of wires, into the house, and that the plaintiff 
was unaware of this danger, but relied upon the defendant to leave the 
wires in  a safe condition. 

One afternoon in June, 1909, the plaintiff was sitting on his porch 
under said wires when a storm, accompanied by thunder and lightning, 
came up. The plaintiff arose to go into his house> and as he stood 
up, the ends of said wires being about 18 inches from and to the left 
of his head, there came a violent clap of thunder and a ball or bolt of 
lightning struck him on the left and back of his head, which the plain- 
tiff claims came from the ends of said wires, rendering him uncon- 
scious and seriously injuring him. The jury found that said injuries 
were caused in  this mode and by the negligence1 of the defendant. 
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The defendant's chief contention is that the court erred in not 
granting the motion to nonsuit the plaintiff. But we think not. The 
matter was peculiarly one of fact, and was for thc jury to determine. 
I t  is true, no one saw the discharge of the lightning leap from the 
wires and strike the plaintiff on the left and back of his head. But 
the evidence justified the jury in  finding such to be the fact. When 
one fires a pistol at  another no ono sees the ball strike the body, but the 
pointing the pistol within proper distance, its dischargd and the 
wound are evidence from which the jury can infer the cause of the 
wound. 

I n  dealing with this dangerous agency of electricity, if the defend- 
ant left its wires for its own convenience hanging in the plaintiff's 
porch, i t  was negligence for which i t  was liable if the injury of the 
plaintiff was caused, as the jury finds, by lightning striking on its 
wires and being discharged against the plaintiff thereby. Especially 
is this so, when the defendant was guilty of the further negligence 
of taking off the lightning arrester and severing the ground connec- 

tions. 
(437) I n  a case almost identical in  the facts with the present, 

Telephone Go., v. McTyer,  137 Ala., 601, the Court said: "The 
only justification for the wires 6eing carried into a building and main- 
tained there is the telephone service thus supplied by means of them. 
I f  they are put there not for that purpose, but for the mere convenience 
of the telephone company, and allowed to be in such condition as that 
pcrsons and property in  the building are liable to be injured by light- 
ning gathered and brought into the building by them and there dis- 
charged, their mere presence is a wrong. So, when they were origi- 
nally carried into the building, and equipped and maintaimd to supply 
the service to the owner, but at  his instance the service has been dis- 
continued and the instruments removed, and the company, instead of 
then renloving the wires, merely cuts them loose from the instrument, 
twists their ends together, and leaves them thus dangling in the build- 
ing, so that atmospheric electricity striking them anywhere along their 
course on the outside will be inducted into the building, and there dis- 
charged to thc peril of persons and property, this  is an unpallialed 
wrong on the part of the company. It is the creation and mainte- 
nance of a dangerous situation without that warranting occasion for i t  
which may exist when the wires are in use-without any occasion what- 
ever, in  fact;  and the company is liable in  damagcs for whatever in- 
juries may result to persons and property on the premises." 

And further the Court said: "In view of the known capacity of 
these wires to collect and carry dangerous currents of atmospheric 
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electricity into the store and there discharge them, to the deadly peril 
of persons in there at  the time, and in view of the total abserico of any 
occasion for the wires to be left there at all, there can, in our opinion, 
be no doubt that the company owed a plain duty not only to ~ h o m k ,  
but also to his customers, to remove the wives, and thereby to obviai~ 
this peril to him and to them. Nor was there any excuse for its failure 
to perform this duty. I t s  remission of it was a positive wrong, corn- 
mittcd by defendant's servant who removed the telephone and twisted 
up and left the wires. No inan of ordinary care and prudence 
would have so acted. There 'is not room for two reasonable con- (438) 
clusions as to the character of' the act in respect of negligence ve! 
non. I t  was negligence per se, and to be so declared as matter of law." 

The defendant also excepts because the judge charged the jury: 
"Then, as I said, them are some well-known facts that may be con- 
sidered in the same way as if they had been testified to. I t  is a well- 
known. fact, for instance, that lightning in  times of storms is fre- 
quently discharged from the clouds and passcs to the earth, and that 
metal wires in  the, air are good conductors of electricity, much better 
than the air, and that electricity discharging from the clonds near such 
wires is liable and apt to pass on them and along them to the earth, 
and that if a human body, which is also a good conductor, is in con- 
tact with a wire charged with electricity, i t  will pass through it to the 
ground; or if near it, if the charge is strong enough, i t  is likely to seek 
it and pass to the ground, the human body being a better conductor 
than air. Therefore, i t  is the duty of one engaged in a business which 
requires the dealing with metal wires to use every reasonable precau- 
tion to protect any one likely to come in contact with or near to the 
same; and so when the defendant was ordered to remove this telephone, 
and whein i t  did remove i t  from the house of the plaintiff, i t  was its 
duty to remove the same and leave it in a reasonably safe condition, if 
it left any part of the wires attached to tho house. So an important 
inquiry is whether the wire was left in a reasonably safe condition, or 
did the dofendant leave i t  in a dangerous condition." 

This was not an expression of opinion, but the statement of facts 
generally known. What is a matter of common knowledge to every 
one else should certainly be matter withir~ the knowledge of a court 
and of which i t  can take judicial notice. 

No error. 

C i t e d :  Xhuul v. Public-Service Corporation Co.,  168 N. C.,  618; 
Cochran I ) .  Mills Co., 169 N.  C., 63. 
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. (439) 
V. M. DORSETT v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 1 November, 1911.) 

1. Carriers of Passengers-Mileage Book-Exchange for Tickets-Wrongful 
Refusal-Ejection from Train-Damages. 

When the owner of a mileage book has properly requested the carrier's 
agent for a ticket in  exchange for his mileage, to which he  was entitled 
under the rules of the company, and has been refused by the agent, it is  
incumbent upon the conductor of the carrier to take the mileage on the 
train for his transportation; and the ejection of the passenger by the 
conductor because the former did not have the ticket and, after explana- 
tion, had insisted on his taking the mileage to destination, subjects the 
carrier to the payment of the damages sustained in consequence. 

2. Carriers of Passengers-BIileage Exchanged-Wrongful Refusal-Inter- 
mediate Point-Consent-Evidence. 

When the owner of the carrier's mileage book has requested under the 
rules 3f the company a ticket to his destination i n  exchange for his mile- 
age, and has been refused by the agent a n  exchange except to  an inter- 
mediate point, and then requested, with the same result, a tickeL to a 
further point towards his destination, i t  is competent to show that  he  
had not consented to the agent's giving him the ticket to the intermediate 
point a s  evidence that  he had not withdrawn his request for the ticket to 
the point beyond. 

3. Evidence-Rebuttal-Examination on Matters Already Testified-Appeal 
and Error. 

Examination of a witness in  rebuttal upon evidence he has already 
gone over in  his original examination, while irregular, does not consti- 
tute reversible error on appeal. 

4. Carriers of Passengers-BIileage Excl~anged-Refusal-Ejection of Pas- 
senger-Punitive Damages. 

The wrongful ejection of the plaintiff, a passenger on defendant's train, 
by the conductor, porter, and baggagemaster, in  a very rough manner, with 
anger and violence, because he insisted upon the conductor's taking his 
mileage for his transportation, as  under the circumstances he had a right 
to do, justifies a charge to the jury that  in  their discretion they might, if 
they saw fit, award punitive as  well as  compensatory damages. 

CLARK, C. J., concurring. 

ejection 
t o  which 

APPEAL f r o m  0. H: Allen, J., a t  J u n e  Term, 1911, of LEE. 
T h e  action was brought  t o  recover damages f o r  unlawful  
f r o m  defendant 's bin. Appropr ia te  issues were submitted 
there is n o  exception. 

T h e r e  was  a verdict a n d  judgment  f o r  plaintiff, f r o m  which defend- 
a n t  appealed. 
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A. A. F. Seawell a n d  D. E. iMcIver for p l a i n t i f .  
Rose  & Rose for defendant .  

BROWN, J .  The evidence of the plaintiff tends to prove that on 30 
October, 1909, he presented his mileage book issued by defendant to 
its agent a t  Red Springs in due time before arrival of its train for 
Fayetteville and demanded a ticket for Siler City, N. C. This being 
refused, he demanded ticket to Sanford, N. C., which was likewise 
refused. The agent stated he had no time, and gave plaintiff a ticket 
to Fayetteville. I t  is necessary to change cars a t  Fayetteville for 
Sanford and Siler City. 

While plaintiff was alighting from train a t  Fayetteville he saw Cow- 
ductor McCulloch of the train from Fayetteville to Sanford, and asked 
him if he, plaintiff, had time to get a ticket; he was told by the con- 
ductor that he did not have time, and the train left immediately. 
Train was in motion by the time plaintiff could get to his seat. Con- 
ductor McCulloch demanded a ticket of plaintiff. Plaintiff tendered 
his mileage coupons, explaining the circumstances stated above, which 
the conductor refused. The conductor, aided by his porter and bag- 
gagemaster, by force, in  a very rough manner and with anger and vio- 
lence, ejected plaintiff from defendant's train. 

There was evidence qffered by defendant contradicting, qualifyihg, 
and explaining the plaintiff's evidence which i t  is unnecessary to set 
out. 

The three assignments of error relating to the evidence cannot be 
sustained. 

I t  was permissible to ask plaintiff whether he consented to the agent 
giving him a ticket to Fayetteville in  order to show that plaintiff had 
not voluntarily withdrawn his application for a ticket to Sanford. 

Allowing the plaintiff to be examined in rebuttal upon evi- 
dence already gone over in his original examination, while ir- (441) 
regular, does not constitute reversible error. 

The remaining assignments of error relate to the charge and to re- 
fusal to give certa~in instructions, which i t  is unnecessary to set out 
here. 

The propositions of law chiefly urged by the learned counsel for de- 
fendant are settled in  H a r v e y  w. R. R., 153 N. C,, 568. 

I t  is decided in that case that a mileage book is a contract for car- 
riage, subject to certain restrictive regulations; that the owner is 
compelled under the terms of the contract to present it at  the ticket 
o%ce i n  reasonable timo, and, when he does so, that he is entitled to 
receive a ticket in exchange for his mileage strip. 

I f  the traveler fails to do this, he has no right to have the book 
accepted for transportation on the train. when-he complies with the 
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corltract on his part and the carrier fails to give him the requisite ticket 
in exchange, the carrier is a t  fault and niay not lawfully refuse to honor 
the mileage contract on the train, and- cannot rightfully eject him. 
The plaintiff, according to all the evidencc, complied with the contract 
on his part. H e  waived his right to a ticket to Siler City, but not to 
Sanford. I t  was defendant's duty to furnish plaintiff a ticket to San- 
ford in exchange for his mileage, which he had bought aud paid for. 
The plaintiff', according to the evidence, had no time to present his 
book a t  Fayetteville, even if that was necessary, which we do riot admit, 
as plaintiff had already presmted it at Red Springs. 

I f  the railway conipariies insist upon the traveler presenting his 
book a t  the ticket window, they rrrust be prepared to honor it there. 
I f  they fail to do so, they should instruct their conductors to honor 
it on the train. This will prevent much friction and will doubtless 

save the railway companies from much litigation and expense. 
(442) I n  the Barvey case it was admitted that there was no foun- 

dation for punitive damages, and two members of the Court 
tbdught tho verdict rendered grossly excessive and that i t  should have 
becn set aside for that reason. (But in this case the plaintiff offers 
evidence which fully justified the court in instructing the jury that 
in their discretion they might, if they saw fit, award punitive as well 
as compensatory damlages. 

We think the charge of the court is a full presentatioi~ of the con- 
tentions of both parties and is free from error. 

No error. 

CLARK, C. J., concurring: I n  Harvey 1 1 .  12. E., 153 N'. C., 567, the 
Court did not find it necessary to pass upon the validity of the re- 
quirenlerit that the holder of a mileagc book shall present it and ob- 
tain a ticket thereon, but, passing by that question, as in this case, 
held that the plaintiff was entitled to recover. 153 N. C., at p. 577. 

I am of opinion that in any aspect the plaintiff is entitled to recover. 
for that such requirement is an unreasonable regulation and therefore 
void, for a t  least four reasons: 

1. Down to the enactment of the statute by which the General As- 
sembly of 1908 prescribed 2$4 cents per rliila as a maximum legal ratc 
for transportation over the railroads of this State, such requirenmlt 
had never been heard of in North Carolina. I t  is therefore not nec- 
rssary, and hence unreasonable. 

2. Throughout the Union, except practically in this and two or three 
other adjoining States, such requirement is  still unheard of, and mile- 
age is still pulled on the trains as was the case here prior to 1908. See 
table, 153 N. C., at p. 580. Therefore it canriot be necessary in this 
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Ftate vhero tl12 volun~o c,f travel is much smaller than in i r ~ ~ y  othe~c, 
and hence it is unreasonable to vex the public by an unnecessary re- 
quirement. 

3. By chapter 216, Laws 1907, the General Asscnibly prescribed 21h 
cents per mile as a maximurn legal rate for transportatior~ over the 
railroads in this State. The railroad coinpanies proposed to the Exec- 
utive of this State that "if tlie rate were changed to 2v' cents per mile 
they would issue mileage books, good on their lines within and without ' 

the State arid good on all railroads within the State, at  the1 rate of 2 
cents per mile." Thereupon, the Special Sessio~i of 1908 was called, 
which enacted the 2$5 cents per rrlile rate. This scssiori was 
held at  considerable expense to the taxpayers of tlie State. No (443) 
one in this State liad ever heard of a requirement that mileage 
books be exchanged for a ticket. Every one understood, of course, 
that the mileagc books issued would be such as the public liad always 
been accustomed to. That mileage had saved the public the annoy- 
ance which i t  now daily suffers of bcirig cor~rpclled to purchase tickets. 
The requirement to buy tickets with mileage was adopted after the 
General Assembly had adjourned. I t  was a breach of faith arid hence 
unnecessary and void. I t  is vexatious and annoyirg to the travelii~g 
public. 

4. This hitherto unheard-of requirement that mileage should be used, 
not as rrrileage, but to buy tickets with, was doubtless adopted to deter 
tho public from the purchase of rr~ileage hooks by makiirg their use 
less of a convenience. For that reason, also, it should bc held void, 
for travel should be made as convenient as possible for the traveling 
public. The great "Pennsylvania Systcn17' as well as some other roads 
finds i t  an ecoirorrry and a convenience to themselves as well as to thc 
public to allow mileage books to be used on the train, not only by the 
holder, but for any one else who may be with him. It is certaidy less 
expensive to tho railroad company to have an agent, other than the 
conductor, to take up mileage on the train than to have extra agents 
a t  the stations to exchange tickets for mileage. I n  this State the 
Raleigh and Southport, and possibly somp othelr roads, still accept 
mileage on their trains. This. is another evidence that the irinovatiolr 
of requiring the p b l i c  to buy tickets with mileage is uunecessary and 
LI vexatious imposition upon the public. 

Cited:  Mason v .  R. R., 159 N. C., 187; Norman 1 1 .  R. R., 161 
N. C.. 339; Ballman 11. R. I?., 160 N. C., 131. 
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Russ  v. HARPER. 
-- 

(444) 
LULA RUSS v. J. T. HARPER. 

(Filed 1 November, 1911.) 

1. Master and Servantsafe Place to Work-Safe Appliances-Duty of Mas- 
ter-Special Care-Negligence-Proximate Cause-Damages. 

In the course of plaintiff's employment a t  defendant's laundry she was 
required to take a heavy basket of wet clothes on the third floor of the 
building, hoisted there through a shaft. The handle of the basket was a 
short rope with iron hooks a t  the end, caught in loops a t  either side of 
the basket, the middle of which was caught in  a large hook a t  the end 
of the hoisting rope. The evidence of plaintiff tended to show that  the 
hook on the end of the hoisting rope, by means of which the basket was 
suspended, was inefficient and insecure, and for this cause a n  end of the 
rope handle to the basket became unfastened and the hook thereat caught 
in  her arm, cutting through the flesh; that  the other end of the rope re- 
mained fastened to the basket and the weight of the basket pulled her 
against a post, where she remained until she was rescued by others: 
Held, the condition of the appliances was not such as  required of the de- 
fendant no special care, preparation, or prevision, where the element of 
proximate cause is ordinarily lacking; and the evidence tended to show 
actionable negligence on defendant's part in respect to it. 

2. Master and ServantAssumption of Risks-Contributory Negligence- 
Rule of Prudent inan. 

When the doctrine of assumption of risks is relied on in defense to a n  
action for damages arising from injuries received through defendant's 
negligence, for that the servant continued to work a t  the unsafe place 
and with the improper appliances furnished by the master, which had 
resulted in  the injury complained of, the questions relating to it a re  
determined on the principles applicable to the doctrine of contributory 
negligence, under the "rule of the prudent man." 

3. Master and ServantNegligence-Conditional Release-Sealed Instrument 
--Questions for Jury. 

A paper-writing, not under seal, set up in  defense to a n  action by the 
master wherein damages for personal injuries arising from his negligence 
is sought by the servant, which contained certain conditions to be per- 
formed by the master before i t  is  effective as  a "release or discharge," 
raises the question as  to the master's performance of those conditions, 
which is  to be determined by the jury when the evidence relating to i t  
is  conflicting; and in the absence of a seal the instrument could not be 
treated a s  a technical release. 

4. Master and Servantsafe Place to Work-Safe Appliances-Former Con- 
ditions-Evidence. 

When the injury complained of was alleged to have been caused by the 
master's not furnishing for the use of the servant in  performing his 
duties a proper appliance in  fastening a basket to a hoisting rope, or that  
the hook on the rope was a t  the time wrapped around with a small string 
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insufficient for the purpose, it is competent for a witness to testify that 
at this same place a year or two before the basket fell with her on two 
occasions, under the same conditions which in this case caused the injury. 

BROWN, J., dissents; WALKER, J., concurs in the dissenting opinion. 

APPEAL from Peebles, J., a t  April Term, 1911, of NEW HAN- (445) 
OVER. 

Action to recover damages for physical injury caused by alleged 
negligence of defendant. There was evidence on the part of plaintiff 
tending to show that on 2 February, 1909, plaintiff, an employee of 
defendant, doing business as the Wilmington Steam Laundry, was in- 
jured by the negligence of defendant in failing to provide a safe place 
or appliance for doing her work and in failing to give same proper 
supervision. There was also testimony for plaintiff tending to show 
that the conditions contained in the paper-writing set up by defendant 
in lieu of her recovery had not been complied with, etc. 

The defendant offered evidence tending to show there had been no 
negligence of defendant causing the injury, and resisted recovery fur- 
ther on the grounds that plaintiff had aissumed the risk, was guilty of 
contributory negligence, and that any and all recovery was barred in 
the case by reason of an adjustment had between the parties, evidenced 
and contained in  a paper-writing executed by the plaintiff in terms 
as follows: 

WILMINGTON, N. C. 

I n  consideration of the fact that the Wilmington Steam Laundry 
will pay my doctor's and medicine bills and keep me on the pay- 
roll at  my regular salary until I am pronounced able to resume (446) 
work, by the doctor, I do hereby forever release and discharge 
said Wilmington Steam Laundry from any a~nd all claims, demands, 
actions, which I now have or may hereafter have cIaim against for any 
injuries that I received on 2 February, 1909. LULA RUSS. 

LIZZIE Rum, 
CHARLES T. HARPER, 

Witnesses. 

Defendant claimed that said paper-writing was and should have the 
effect of a release of plaintiff's demand; and offered evidence tending 
to show that all conditions and stipulations appearing in the agreement 
had been fully complied with. 

The jury rendered the following verdict: 
1. Was the plaintiff injured by the negligence of the defendant in 

his (defendant's) failure to furnish safe elevator arrangement? An- 
swer: Yes. 
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2. Was the plaintiff guilty 01 contributory negligel~ce, as alleged? 
Answer: No. 

3. Did the plaintiff assume the risk of the injury by her accepting 
employment and using the arrangement furnished her, as alleged by 
defendant ? Answer : No. 

4. Did the plaintiff execute the agreement or paper-writing offered 
in  evidence by defendant, and did she receive her weekly pay arid doc- 
tor's scrvices under said agreement until the doctor determin~d her 
well and ready to to work, in satisfaction of hcr claim for 
damages ? Answer : No. 

5. What damages, if any, is the plaintiff entitled to recowr? Ail- 

swer: $600 in addition to anything paid on account. 
Judgment on the verdict, and defendant excepted and appealed. 

W. P. M. Turner, Rountwe & Caw, and Herbert McCYlamrn~j f i r  
p la in t i f .  

E. K. Rryaw f o r  defendant. 

HOKE, J., after stating the case: There was evidence tending tu  
show that defendant was proprietor of a steam laundry, and in ill? 
ordinary progress of the work the wet clothes were placed in a largl: 
heavy basket, "large enough to lay a inan's shirt in  full," and r a i s d  

by a hoisting rope and pulley on the third floor, where it became 
(447) plaintiff's duty as an employee to pall the basket from the elcva- 

tor shaft to the floor, remove tho clothes and give thcm to another 
employec to be placed in the drier. That the handle of the basket was a 
short rope with iron hooks at the ends. These hooks were caught in l o o p  
at either side of the basket arid this short rope, at or about the middle, 
was hitched to a large hook at the end of the hoisting rope, where i t  
was or should have held in  place by sonx kind of proper and secure 
fastelling so placed as to hold the basket steady arid in  its proper posi- 
tion. That on this occasion the basket was very heavy, having from 
50 to 75 wet ehirts in it, and as plaintiff in the usual way was endeav- 
oring to pull the same to its landing place, from the absence of the 
fastening or because same was insufficient or insecure, the short rope 
slipped, tilting the basket, with thc effect that one of the hooks at  t h ~  
side of the basket slipped from its hold, causing the basket to drop. 
and as i t  went down the shaft the hook at the loose end of thc short 
rope caught in plaintiff's "right arm between the elbow and wrist, 
cutting through the flesh for a distance of about three inches and lodged 
in the bone and muscles of the wrist. That when the basket jerked 
forward and the hook fastened in plaintiff's arm, she feI1 with one 
shoulder against a post at the side of the shaft and in this way was 
kept from being jerked into the shaft; the basket filled with wet 
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clothes hanging down the shaft, suspended by the rope, one large iron 
hook being caught in plaintiff's wrist arid the other fastened to one 
end of the basket." That plaintiff remained in this position for a 
time, till relieved by the superintendem~t arid another employee staud- 
ing near. 

The negligence alleged against defendant on the facts in evidence 
was in not having any proper fastening to hold the short rope in or 
on the large hook at the end of the hoisting rope; that the hook did not 
have sufficient curvature and in  having an insufficient and insecure fast- 
ening to k e q  the short rope from slipping, rendering the basket liable 
to tilt, as i t  did in this instance, and thereby making plaintiff's work 
less secure. 

Speaking to this question, the plaintiff, on being shown the appli- 
ance as at  present operated, stated that it was rrot like it was at  the 
time plaintiff received her injury. At that time, "The hook 
on the rope frorn the drum did rrot have any wire wrapped (448) 
across the top of the hook when 1 worked at the laundry, and, 
in fact, had nothing on the hook to prevent the rope frorn flying off. 
Where the rope came together. and wound upon the top hook, there was 
wrapped around i t  a small cotton string which kept the rope frorn 
slipping, and therefore held the basket in place. The rope you have 
here has a large twine string wrapped just under the hook, and this is 
interwoven in  the-two small ropes. This is entirely different from the 
way i t  was arr.anged when I was injured. When I was injured, the 
two large hooks which caught in the l~ar~dles  of the basket were sharp 
at  the points, but since then they have been cut off. When the acci- 
dent happened, T had caught hold of the basket by the side of it, as I 
had always done, to pull i t  from the shaft to the floor, and when 1 
pulled it in, the small cotton cord around the center hook that held thc 
rope in position, broke, which caused one end of the basket to fly up, 
and in doing so one hook was released, and that end of the rope jerked 
loose from the top hook." 

There was evidence on part of defendant contradicting the portion 
of this above statement which tends to establish negligence on de- 
fendant's part; but on the testimony as quoted, the question of defend- 
ant's rlegligence under a proper rharge was for the jury. I t  was not 
a case presenting ordinary conditions requiring no special care, prep- 
aration, or prevision, where the element of proximate cause is not in- 
frequently lacking, as in House 11. 3. R., 152 N. C., 397, and Dunn v. 
R. R., 151 N. C., 313; but comes under that class of cases illustrated 
ill I I i pp  I , .  Fiber Co., 152 N. C., 745, and Wad? 1 1 .  Contracting Co , 
149 N. C. ,  177, etc. 
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The court was right, therefore', in  submitting to the jury the issue 
as to defendant's negligence. We find no test~imony tending to show 
contributory negligence by plaintiff, other than that which might arise 

by reason of her working on under thc circumstances as they 
(449) existed, and this wais not improperly submitted to the jury, under 

an  issue as to assumption of risk. Whatever may be the ruling 
in other jurisdictions, i t  is now very well established in this State that 
this doctrine of assumption of risk, in  its proper acceptation, does not 
apply to conditions caused or created by the employee's negligence, or, 
in  such case) if i t  exists in name, i t  is to be determined on the prin- 
ciples applicable to contributory negligence. On this question, in  
Bissell v. Lumber Go., 1.52 N .  C., 124, the Court quotes with approval 
from Shearman and Redfield on Negligence, sec. 211, as follows: 
"The true rule, as nearly as i t  can be stated, is that a servant can re- 
cover for an injury suffered from defects due to the master's fault, of 
which he had notice. if under all the circumstances a servant of ordi- 
nary prudence, if acting with such prudence, would, under similar con- 
ditions, have continued the same work under the same risk"; and 
this statement has been approved in  numerous decisions of the Court, 
as in Niorhs v. Holt-Morqan Il~ills, 154 N.  C., 474; Turner v. Lumber 
Co., 140 N. C., 475; Yressly v. Y a , m  Mills, 138 N. C, 410. 

I n  T u r n c i s  case, Associate Justice Brown states the doctrine we are 
considering, as follows: "His Honor instructed the jury that when the 
plaintiff went on the log car for the purpose of riding, he assumed the 
risk of all the dangers incident to riding on a log train. As a general 
statement of the law, this proposition is correct; but i t  does not go far  
enough, and was liable to mislead the jury. The judge should have 
further stated that the plaintiff assumed no risk which was incurred 
by reason of a defective car. Them was evidence tending to prove 
that one of the standards used to hold the logs securely in  place was 
gone, and there was no evidence that the plaintiff was apprised of the 
danger liable to result when he mounted tho loaded car. Inasmuch 
as i t  was the master's duty (he having undertaken i t  according to the 
plaintiff's contention) to furnish his laborers transportation on his log 
train to and from the 'quarters,' i t  was his further duty to see that such 
transportation was rendered as reasonably safe as the character of i t  
would admit. While the plaintiff assumed the risks incident to riding 

on loaded log cars, he did not assume any risk resulting from a 
(450) defective car. Hiclrs v. Mfg. Co., 138 N .  C., 319 ; Pressly v. 

Y a r n  Xi l l s ,  ibid., 410. I f  the plaintiff knew that the standard 
was gone when he mounted the loaded log car, and if in consequence 
thereof the danger to himself was so obvious that no man of ordinary 
prudence would have ridden on it, then the plaintiff did assume the 
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risk and would be guilty of such contributory negligence as would bar 
a recovery." This being the doctrine as it obtains with us, on the facts 
in  evidence, the court committed no error to defendant's prejudice in 
submitting the question of assumption of risk to the jury. See Hamil- 
ton  v. Lumber Co., post, 519. 

On the 4th issue the paper-writing relied on by defendant could not 
be treated as a technical release, for lack of a seal. R e h o n d  v.  Cof- 
fin, 17 N.  C., 441; Smithwick v. Ward, 52 N.  C., 64; Clark on Con- 
tracts, p. 491. But whether termed a release, a compromise, or accord 
and satisfaction, i t  purports on its face to be an adjustment on mutual- 
ly dependent conditions, and a breach on the part of defendant having 
been established by the verdict, the plaintiff is remitted to his original 
rights. Wacksmuth  v. Relief Dept., 157 N .  C., 34"; Wildes v.  Nelson, 
154 N. C., 590; Memphis v.  Brown, 20 Wall., 289; Noe v. Christian, 51 
N.  Y., 270; 1 A. & E. Enc. (2 Ed.), 422 et seq. 

There was also objection that Minnie Pickett, a witness for plaintiff, 
was allowed to testify that when she worked a t  this same place a year 
or two before, the basket fell with her on two occasions; that the small 
string, wrapped around the short rope just where the same was fast- 
ened to the hook on the long rope, broke, causing the basket to drop 
to the bottom floor. The conditions appear to be the same and the evi. 
dence, tending, as i t  did, to show that this was a dangerous contrivance, 
would seem to be a relevant circumstance, under BZevins v. Cotton 
M i l k ,  150 N. C., 493, and cases of like kind. 

There is no reversible error, and the judgment in plaintiff's favor is 
affirmed. 

No  error. 

BROWN, J., dissenting: I am of opinion that upon all the (451) 
evidence the giving way of the fastening which held one side of 
the basket was an accident to which no reasonable care or human fore- 
sight can guard against, and that the defendant should not justly be 
held liable for the consequences. 

MR. JUSTICE WALKER concurred in this opinion. - 
*The Relief Department cases will be found together in 157 N. C. 
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(Filed 1 November, 1911.) 

1. Carrier of Goods-Live Stock-Damages-Stipulated Notice-Knowledge 
of Agent-Liability of Carriers. 

When by reason of the negligence of the carrier a shipment of horses 
is injured in transportation under its live-stock bill of lading, the carrier 
is liable in damages, notwithstandng the notice required by its bill of 
lading has not been given in accordance with its terms, i. e., "the claim for 
such loss or damage shall be made in writing, verified by the affidavit 
of the shipper or his agent, and delivered to an authorized officer or 
agent of the carrier within five days from the time said stock is removed 
from the car, etc.," if the proper agent of the defendant knew of the 
injury to the live stock a t  the time they were being unloaded from the 
car. 

2. Same-Evidence-Questions for Jury. 
I t  is some evidence of notice to a carrier of the damaged condition of 

horses it  had transported under its usual live-stock bill of lading, that 
its depot agent was standing in such position near the car that the horses 
would pass before him while being unloaded, and that they were covered 
with perspiration, were in a suffocated condition, very weak, and that 
instead of leading them in the usual manner, they had to be taken by the 
tail and hip and steadied down the gangway to keep them from falling. 

APPEAL from Da,nieZs, J., a t  May Term, 1911, of ALBMANCE. 
This is an action to recover damages for injury to stock transported 

by the defendant railroad. 
The plaintiff offered evidence tending to prove that twenty-one 

horses and three mules were received by the defendant from a connect. 
ing common carrier, and that they were carried in  an old stock 

(452) car which had been worked over; that the ventilating windows 
and doors were closed up tightly with slats and the car rendered 

almost air-tight, being without ventilation and unsuitable and unfit for 
the transportation of live stock; and that they were injured thereby 
while in  possession of the defendant. 

The bill of lading covering the shipment was introduced in  evidence, 
and, among other things, it contained the following stipulations: 

'(1) S o  claim for damages which may accrue to the said shipper 
under this contract shall be allowed or  oaid by the said carrier or sued 
for in any court by the said shipper, unless a claim for such loss or 
damage shall be made in writing, verified by the affidavit of the said 
shipper or his agent, and delivered to an authorized officer or agent of 
the said carrier within five days from the time said stock is removed 
from said car or cars; and that if any loss or  daniage occurs upon the 
line of a connecting carrier, then such carrier shall not be liable unless a 
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claim is made in like manner, and delivered in like time, to some prop- 
er officer or agent of the carrier on whose line the loss or injury occurs 

(2 )  The said shipper or the consignee is to pay the freight charges 
thereon to the said carrier a t  the rate of $45 per carload, which is the 
lower published tariff rate, based upon the express cordition that tho 
carrier assumes liability on the said live stock to the extent only of the 
following agreed valuation, upon which valuation is based the rate 
charged for the transportation of the said animals, and beyond which 
valuation neither the said carrier nor any connecting carrier shall be 
liable in any event, whether the loss or damage occur througll the 
negligence hf the said carricr or connecting carriers, or their employees 
or otherwise: "If horses or ~nules, not exceeding $100 each." 

I t  was admitted that the plaintiff did not give to the defendant (453) 
written uotice of his claim for damages; but he contended that 
this was unnecessary, as the agent of tho defendant was present when 
the horses and mules were unloaded, and saw then1 and knew of thc 
injury to them. 

The following verdict was rendered by the jury: 
I .  Was plaintiff's stock injured by the negligence of the defendant 

company, as alleged in the complaint? Answer : Yes. 
2. I f  so, what aiiioui~t of damages has thc plaintiff sustained on ac- 

count of said negligence and injury? Answer: $475. 
3.  Did thc plaintiff comply with the contract of shipment as to the 

giving of notice to defendant as to his claim for damages? Answer: 
No. 

Judgment was entered upon the verdict in favor of the defendant, 
and the plaintiff cxccpted and appealed. 

W.  H.  Carroll f o ~  plainti f .  
Parker & Palter for rSe)en&n,t. 

ALLEN, J. The ruling of the learned judge, before whom this case 
was tried, granting the motion of the defendant for iudgmerit upon the 
verdict, is based upon the answer to the third issue, he being of opinion 
that the failure of the plaintiff to give notice to defrndai~t of the injury 
to the stock is fatal to his right of action. 

H e  correctly held, in accordance with our authorities, that the pro- 
vision in the bill of lading requiring notice was valid, and that the 
failure to give written notice would not prevent a recovery by the 
plaintiff, if the agent of the defendant knew of the injury to the horse3 
and mules at  the time they were being unloaded. Selby v. R. R., 113 
N. C., 588; Jones a. R. R., 148 N. C., 586; A w ~ t i n  v. R. R., 151- N. C , 
137; Kirne v. R. R., 153 N. C., 400. 
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H e  was, however, further of opinion, and so charged the jury, that 
there was no evidence "that the agent of the defendant saw or knew 
that i t  (the stock) was injured," and directed the jury to answer the 
third issue "No," if the evidence of the witness for the plaintiff was 
believed; and in this, we think, there was error. 

The plaintiff was a witness in his own behalf, and testified that he 
was present when the stock was unloaded a t  Burlington, and that Mr. 

Ray, the depot ag&t, was also present; that the horses and 
(454) mules were in  a suffocated condition, and that the perspiration 

was on them like they had come out of a river; that they were 
out of breath and very weak, and that the boys who were ,helping to 
unload had to take them by the tails and hips and steady them; that 
they did not lead thern as was usually done, but had to steady thern and 
lead them down the gangway to kcep thcm from falling; that Mr. Ray, 
the agent, was standing on the platform when they were moved away. 

H e  was then asked the following questions : 
Q. Was he in a position to see the horses? A. Yes, sir;  good as 

1 could. 
Q. How close were the horses to Mr. Ray? A. They had to come 

right by the side of him. 
Q. How many feat? A. Something like six or eight feet. 
Q. That was when they came out? A. Yes, sir. , 

I f  this evidence is believed, the condition of the stock was such that 
i t  would necessarily attract attention, and the agent was so situated 
that he could scarcely fail to observe them. 

I n  our opinion, this is some evidence that he saw the horses and 
mules, and knew they were injured. 

The question is also raised on the record as to the effect of the val- 
uation clause in the bill of lading, but as this is considered in another 
ease at  this term, and the facts belaring on this controversy may be 
more fully developed on another trial, we refrain from discussing it. 
For  thc error pointed out, 

New trial. 

Cited: Willcins v. A. R., 160 N. 'C., 59; Kime v. R .R., ib., 457; 
Baldwin, v. R. R., 170 N. C., 13; Eemphill  11. R. R., ib., 4 5 6 ;  Mew- 
born v. R. R., ib., 210; Schloss v. R. R., 171 N. C., 352. 
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(455) 
ACME CEMENT AND PLASTER COMPANY v. GREENSBORO WOOD FIBER 

PLASTER COMPANY. 

(Filed 1 November, 1911.) 

1. Statute of Frauds-Third Persons. 
The statute of frauds is not available as  to third parties, and strangers 

to the transaction cannot avail themselves of this plea. 

2. Statute of Fraads-Contracts, Written-Lessor and Lessee-Registration 
-Lease-Evidence. 

A written contract of lease of lands is good between the parties with- 
out registration, and a creditor of the lessee, who had thought he was 
selling the goods to the lessor, cannot avail himself of the want of registra- 
tion of the lease, i n  his action against the lessor; and i t  is  therein com- 
petent to  prove the existence of the lease as  a substantive fact. 

3. Lessor and Lessee - Lease - Fraud and Mistake - Notice to Vendor - 
Inquiry. 

One dealing with a lessee of a business concern who, in  the transaction, 
describes himself as  lessee, has notice of such facts a s  will put him on 
reasonable inquiry that he is not dealing with the lessor, and the lessor 
cannot be held liable for goods sold and delivered to the lessee by mis- 
take and without his authority, when he had not induced or misled the 
seller into making the transaction. 

4. San~e-Partnership. 
The principle which requires notice to be given of the retiring of a 

partner to those dealing with a partnership, to relieve him of liability 
from debts created thereafter by the firm, has no application to instances 
of a lease so as  to require like .notice to  protect the lessor from debts 
thereafter made by his lessee. 

APPEAL by plaintiff from Daniels, J., at February Term, 1911, of 
GUILFORD. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justice Clad.. 

Taylor & Scales f o r  plaintif.  
Stern & Stern for defendant. 

CLARK, C. J. I n  1906 the plaintiff sold the defendant two car-loads 
of cement, for which the latter paid. On 1 January, 1907, the defend- 
ant leased its property to one W. E. Cochran, and went out of busi- 
ness. Thereafter said Cochran ordered four car-loads of cement (456) 
from the plaintiff. The correspondence on  Cochran's part was 
on letterheads bearing a t  the top tho words "Greensboro Wood Fiber 
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PLASTIC~ Co. w. PLASYXR Co. 

Plaster Company," a i ~ d  at the bottom the letters were signed "Greens- 
boro Wood Fiber Plaster Company, W. E. Cochran, lessee." This sig- 
nature was stamped with a rubber stamp, except the words "W. E. 
Cochran," which was written in pen and ink. The correspondence 
which the defendant company had had with the plaintiff was on letter- 
heads which bore the words "Greensboro Wood Fiber Plaster Company" 
and in addition bore at  the head the words "W. C. Bain, president; J. 
R. McClarnroch, vice president; E. G. West, secretary, treasurer, a i ~ d  
general manager," and was signed "Greensboro Wood Fiber Plastcr 
Company, per E. G. West, secretary and treasurer." The letterheads 
of the defendant also described its business as "manufacturers of wall 
plaster," while that used by Cochrari used the words "manufacturers of 
Clue Bell Wood Fiber Plaster." 

This action is brought to recover of the defendant company the price 
of the four car-loads of cement shipped on the order of W. E. Coch- 
ran, lessee, in 1907. 

The plaintiff excepted because the defendant was allowed to show by 
the witness Wcst that it had leased its plant to Cochran on 1 January, 
1907, and for this purpose offered in evidence the written lease. The 
plaintiff objected on thc ground that i t  was a lease of the defendant's 
entire plant for a period of five years, corrsisting anlong other things of 
real estate, and, not having been recorded, it was void under the statute 
of frauds. Thc exception is not well taken. The statute of frauds is 
not available as to third parties, and strangers to the transaction can- 
not avail then~sclves of the statute. Cowell v. Ins. Co., 126 N. C., 684; 
Daois v. Ins. Co., 84 N. C., 396; Green v. R. R., 77 N. C., 95, As to 
the plaintiff, the lease was a substantive fact which could be proven by 
the witness Wcst. Besides, the lease was in writing. Revisal, 976. 
The registration required by Revisal, 980, has no application whcn, as 
here, the issue to be determined is whether the plaintiff is a creditor or 

not. 
(457) There are numerous other exceptions, but they practically de- 

pend upon the propositions that the defendant company should 
have granted the plaintiff's prayer for instruction, that i t  was incumbent 
upon the defendant company to notify the plaintiff that it had leased 
its ~ l a n t  to Cochrarr, and that not having done so, the defendant is liable 
for the goods bought by said Coohran. 

The plaintiff contended that when a partner retires from a partner- 
ship, in order to relieve himself from liability on account of debts cre- 
ated thereafter by the firm, he must give actual notice of such retire- 
ment to such persons as have been accustomed to deal with the firm or 
must show that they had knowledge of such facts as would put the cred- 
itor orr notice. And as to those not theretofore dealing with the firm, 
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he must show public notice given of his retirement and that the same is 
true when the purchaser of a partnership business conducts it in :lLe 
same name and style. 

The defendant does not contest these propositions of law. I t  o5wxl  
evidence that it did not authorize the defendant to use its name. in the 
business and had no knowledge of the fact, and contended that the 
change in the former letterheads by omitting the names of the o%cers, 
and the change in the description of the business and that the signat~tre 
"W. E. Cochran, lessee," instead of "per E .  G. West, secretary and treas- 
urer," were suficient and full notice to the plaintiff that it war dealing 
with Cochran, and not with the defendant company. 

The case is not analogous to that of a partnership where the business 
goes on in the same name. Here there was a lease of the entire b u ~ i -  
ness, and the defendant had no control or knowledge of the conduct of 
the lessee. I t  was not called upon to notify the plaintiff t 7 ~ t  it hail 
gone out of business. I t  would only be responsible to the plaintiff if its 
conduct had been such as to induce the plaintiff to believe that Cochran 
was acting on its behalf or by its authority, notwithstanding he de- 
scribed himself as lessee or had misled the plaintiff $0 so bel;e~~e. 

The court properly charged the jury that the burden was upon the 
plaintiff to show that defendant by its conduct induced plaintiff to bl:- 
lieve that the person making the order for the four car-loads of 
cement had authority to make this contract, or by its conduct (458) 
misled the plaintiff so that it believed that the defendant was re- 
sponsible for the order. The court could not instruct the jury, as re- 
quested by the plaintiff, to find the issue in favor of the plaintiff. The 
signature of the orders, "W. E. Cochran, lessee," was sufficient notice 
to the plaintiff that i t  was not dealing with his lessor, the defendant 
company. I t  was certainly sufficient to put the plaintiff on inquiry, 
and it and not the defendant company must suffer for the plaintiff's 
negligence. I t  would be otherwise if the defendant had by its conduct 
induced or misled the plaintiff into believing that it was liable for pur- 
chases made by its lessee or had authorized him to make such purchases. 
This view of the evidence was submitted to the jury by the court. 

The lessor of a business does not stand in the same situation as a re- 
tiring partner, or the seller of a partnership business, who permits the 
business to be carried on in the same name and style as before. There 
former dealers with the firm must be shown to have actual notice. 
But when a business is carried on by a lessee, who describes himself as 
lessee, there is notice to all dealing with him that they are not dealing 
with the lessor. 
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The charge of his IIonor is very full and explicit, the evidence is 
voluminous, and was doubtless fully argued to the jury. There seems 
to be very slight contradiction as to the facts. We find 

No error. 

A. D. SINCLAIR v. E. P. TEAL ET AL. 

(Filed 1 November, 1911.) 

Deeds and Conveyances-Limitation of Actions-Fraud or  Mistake-Execu- 
tors and Administrators. 

I n  a n  action involving title to lands, the defendant claimed by successive 
conveyances from a devisee to whom the lands had been devised by her 
father as  100 acres to be cut off in  a certain manner from given lines; 
and plaintiff, who was executor of the devisor, claims 8 acres thereof 
adjoining his own land as being in excess of the 100 acres devised and 
which had been survcyed and conveyed under metes and bounds in  his 
absence. The defendant pleaded the twenty, ten, seven, and three years 
statutes of limitations, which the plaintiff resisted on the ground of mis- 
take (Revisal, 395, 6 ) :  Held, (1) if the plaintiff's defenses were avail- 
able against the devisee, i t  were not so against the subsequent grantees; 
( 2 )  the statute runs from the discovery of the fraud, "or when it should 
have been discovered in the exercise of ordinary care"; and as i t  was 
the duty of plaintiff, as executor, to  have laid off the land to the devisee 
and put her in  possession, and as he could, by a simple calculation from 
the deed, have discovered that the description embraced 108 acres, and 
a s  for twenty years the various owners of the land had cultivated up to 
the boundaries, the statute had become a bar to the action. 

(459) APPEAL by plaintiff from Justic, J., at April Term, 1911, of 
ANSON. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justic Clark. 

Fred J.  Coxe for plaintif. 
Robinson & Caudle for defendanl. 

CLARK, C. J. Llewellyn Sinclair by his will, probated 2 July, 1889, 
devised to his daughter, Mary Jarman, 100 acres of land "commencing 
in the old line at  a corner of a 25 acres, my corner and Lewis Rickett's 
land, where it joins my old land, and runs near north, so as to make 100 
acres west of said line." The 100 acres were surveyed off for her soon 
after the probate of the will, said survey being made by the county 
surveyor at  the instance of Mary Jarman, without the plaintiff, the 
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executor of the will, A. D. Sinclair, being present. The said executor, 
who was devisee of the land adjoining, found out soon thereafter that 
said survey had been made, and he and the said Mary Jarman each 
treated said survey as containing only 100 acres, as devised in the will, 
and from said date said Mary Jarman, and those claiming under her, 
and the said A. D. Sinclair, were each in possession of their respective 
land on each side of said line, under said survey, under known and visi- 
ble lirics and boundar.ies, c*ach cultivating up to said line. 

On 2 March, 1893, Mary Jarman and husband mortgaged the (460) 
land to one Covington, describing the same by metes and bounds 
as had been fully set out in the survcy made by the county surveyor. 
The land was sold under the mortgage and the purchaser received the 
deed containing said description bearing date 11 October, 1894. The 
purchaser went into possession under said deed, under Imown and visible 
lines and boundaries, and remained in posession of the same till 18 
November, 1905, when he for value conveyed the same to the defendant 
E. P. Teal, describing the said metes and bounds, who has remained in 
possession under known and visible lines and boundaries up to this date. 
AnotKer survey was made in the latter part of the year 1907, when i t  
was discovered that the tract contained 108 acres, and this action waj 
commenced 27 October, 19011, being less than three years prior to the 
beginning of this action, to cut off a i d  recover 8 acres. 

The defendant pleads the twenty-year statute, the ten-year statute, 
the seven-year statute, and the three-year statute. I t  would seem that 
he was protected by each one of them; but the plaintiff claims that under 
Revisal, 395 (6),  he could maintain his action on the ground of mistake, 
i t  having been brought within three years after the actual discovery of 
the mistake in the acreage. I f  this had been true as between the plain- 
tiff and Mary Jarman, i t  would not have deprived the defendant of the 
protection of the other statutes of limitations that are pleaded. 

But even between the original parties the three-ycar statule runs from 
the time the fraud or mistake was discovered, "or should have been dis- 
covered in  the exercise of ordinary care." Peacock v. Barnes, 142 N. c., 
219, and cases there cited. I t  was the duty of the plaintiff as executor 
to lay off said land to Mary Jarman, the devisee. H e  did not do so, but 
permitted her to have i t  surveyed and enter into possession. I t  was 
therefore his duty to ascertain if the quantity was correct. Indeed, he 
could have ascertained that fact by the simple process of taking the 
metes and bounds as reported by the county surveyor and making a 
calculation therefrom. H e  says those metes and bounds were repeated 
in the description of the property, in the mortgage, and in the 
successive conveyances down to the defendant. He  recognized (461) 
the line between himself and his sister and her successors in title 
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and in possession by cultivating up to that linc and permitting them to 
do so for more than twcnty years. I n  Peacock v. Barnes, supra, the 
Court quotes with approval Porneroy Eq. Jur .  (3 Ed.), sec. 917, note 
2, "This can only mean that the plaintiff's ignorance is not negligent; 
that he remains ignorant without any fault of his own; that he had not 
discovcred the fraud or mistake and could not by any reasonable dili- 
gence havc discovcrcd it." 

Upon the agreed statcmcnt of facts as above, the court properly held 
that the plaintiff was not entitled to recover. 

Affirmed. 

Cited: Eubank: v. Lyman, 170 N.  C., 508; Garland v. Arrowood, 
172 N. C., 593. 

W. D. AUSTIN v. J. W. LEWIS & CO. A N I )  HASTY & THOMAS. 

(Filed 1 November, 1911.)  

1. Courts, ,Justices'- Action on Contract - Nonresident Defendants - Bona 
Fide Residents-Motion to Msmiss-Procedure. 

For a justice of the peace to acquire jurisdiction in a n  action upon con- 
tract against a nonresident of that  county there must be other b o n a  fide 
resident defendants; and when it  appears that a nonresident of the 
county has been thus sued with other defendants, who are residents, but 
not b o n a  l ide parties, he may subsequently move to dismiss the action in 
the justice's court and again on appeal in  the Superior Court. 

2. Same-Pleadings. 
In  a n  action upon contract for the sale of lumber a t  a certain sum, 

brought before a justice of the peace, it  was alleged and claimed that  i t  
was delivered to H. & T. for one L., a nonresident, to whom it was duly 
shipped; that L. had received it  and plaintiff had been paid through H. 
& T., excepting a certain balance, the amount in controversy: Held, the 
action should have been dismissed upon the motion of L., he being a non- 
resident of the county, and i t  appearing that H. & T. were not b o n a  fide 
defendants. Revisal, secs. 1449,  1450. 

ALLEN, J., dissenting. 

(462) A ~ B E A L  by defendants from Ferguson, J., at August Term, 
1911, of UNION. 

The facts are suficiently stated in the opinion by Mr. Chief Justice 
Clark. 

Willianzs, Lemmond & Love for plaintiff. 
Siack & Parleer for defendant. 
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CLARK, C. J. This action was begun before a justice of the peace in 
Union County to recover $80. The defendants as recited in the warrant 
are J. W. Thomas and J. W. Hasty, both of Union County, and J. W. 
Lewis of Mecklenburg County. 

The plaintiff filed a complaint before the justice reciting that he had 
sold to the defendant Lewis two car-loads of lumber at the sum of $12.50 
per thousand, and delivered the same to said Hasty and Thomas for the 
said Lewis, to whom i t  was duly shipped; that the said Lewis had re- 
ceived the same and had paid the plaintiff through said Hasty and 
Thomas $224.01, leaving a balance due of $82.39. The defendant Lewis 
entered a special appearance and filed a motion to dismiss because it 
appeared upon the summons that he was a resident of Mecklenburg; 
that the sum demanded under alleged contract was under $200, and that 
it appeared upon the face of the complaint that no cause of action was 
stated against Hasty or Thomas nor any allegation connecting them 
with Lewis or alleging any liability on their part, and that joining them 
in the action was a fraud upon the jurisdiction of the court. The 
motion to dismiss the action was overruled, and was renewed. 

The motion to dismiss should have been granted. Lewis being a non- 
resident of Union, could not be sued in that county unless there were 
other bona fide defendants residing in said county. Revisal, 1447. The 
complaint states no cause of action against either Hasty or Thomas. 

Originally, a justice of the peace had no authority to issue any process 
to any other county but his own. H e  was authorized to do so in certain 
inntances by ch~apter 60, Laws 1870, now Revisal, 1449, 1450. Fertilizer 
Co. v. Jfarshburn, 122 N.  C., 414. This authority became much 
abused. Claims and notes were assigned to a resident of a dis- (463) 
tant county and thereupon action would be brought before a jus- 
tice of the peace against nonresident defendants, who would submit to 
judgment by default rather than attend. Indeed, i t  was not necessary 
that the plaintiff should reside in such county. Sossamer v. Himon ,  
72 N.  C., 578. Thereupon the act of 1876-7, ch. 2%7, now Revisal, 1447, 
was passed, which requires that one or more bona fide defendants shall 
reside in the county. Lilly v. Purcell, 78 N.  C., 82. Neither Hasty 
nor Thoinasi are bona fide defendants, and the justice did not have 
jurisdiction. 

Action dismissed. 

Cited: Dixon v. Haar, 158 N.  C., 343. 
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W. 0. SAUNDERS AND WIFE V. OLIVER F. GILBERT 

(Filed 9 November, 1911.) 

1. Assault-Forcible Trespass-Threats-Res Gestae-Evidence. 
Whatever is said or done by a mob or unlawful assembly in the nature 

or character of threats tending to show its purpose o r  quo animo, is com- 
petent as  a part of the res gestce in an action for assault or forcible tres- 
pass. 

2. Assault-Forcible Trespass-Unlawful Assembly-Nob-Evidence. 
In  this case, Held, a crowd of armed people who had followed the 

plaintiff to his home and remained on the street there in a threatening 
manner, using abusive language, constituted a n  unlawful assembly. 

3. Assault-Forcible Trespass-Nental Shock-Physician-Common Knowl- 
edge-Evidence. 

In  a n  action of assault and forcible trespass, which had caused the feme 
plaintiff to suffer from nervousness and mental shock, the court, from 
common knowledge, may assume that her attending physician will give 
her a n  opiate or sedative, and the testimony of her attending physician 
that he told her he was giving her morphine will not constitute reversi- 
ble error. 

4. Instructions-Specific Matters-Objections and Exceptions-Procedure. 
If the charge of the judge is not specific, there must be a request for 

special instructions to make them so; otherwise, a n  exception to the 
charge for that reason will not be considered on appeal when the charge 
sets forth in  a correct manner principles of law applicable to the case, 
and with sufficient clearness. 

6. Forcible Trespass-Assault-Unlawful Assembly-Nob-Evidence-Firing 
-Aggravation of Damages. 

An action of forcible trespass or assault is shown when i t  appears that 
a n  unlawful assembly of people followed the plaintiff to his home and 
there remained in such a threatening attitude and using such violent 
and abusive language as to make him reasonably apprehensive of his 
safety; and the asserted justification of defendant i n  firing upon the 
plaintiff under these circumstances, after plaintiff had fired with the hope 
of scaring the mob away, is not material, except upon the question of 
damages. 

6. Forcible Trespass4Jnlawful Assembly-Unlawful Use of Streets-Actual 
Entry-Evidence. 

It is not necessary for a threatening and armed assembly to commit 
a forcible trespass or assault that they should actually enter on the 
premises of the one assaulted, for if an entry can readily be made and by 
their conduct on the street in front of his house they cause him to 
reasonably apprehend violence from them, their use of the street is un- 
lawful, and as much calculated to produce a breach of the peace as  if actual 
entry had been made. 
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7. Forcible Trespass - Unlawful Assembly-Firing-Justification -Reason- 
able Apprehension-Instructions-Questions for Jury. 

When pertinent, in a n  action for forcible entry and assault against 
one of a n  armed and threatening multitude, upon an inquiry whether the 
defendant was justified in  firing upon the plaintiff after the Iatter had 
fired, i t  is proper for the court to instruct the jury, in  substance, under 
conflicting evidence, that  i t  was for them to find whether the defendant 
fired through a reasonable apprehension of receiving bodily harm from 
the plaintiff, or because a f e l o y  was about to be committed; or whether 
the shots fired by the plaintiff were for the protection of himself and 
home from injury and to frighten the crowd away, and that  the defendant's 
shots were fired in  a reckless manner without having any reasonable ap- 
prehension that he or any one else was about to suffer from plaintiff's 
acts. 

8. Forcible Trespass-Assault-Unlawful Assembly-Mob-Firing-Aggra- 
vation of Offense-Intentional and Willful Acts-Punitive Damages. 

Punitive damages may be awarded, i n  addition to actual o r  compen- 
satory damages, in  a n  action of assault or forcible trespass where t h e  
defendant has acted wantonly or with criminal indifference to his civil 
obligations, or has been guilty of intentional and willful violation of the 
plaintiff's rights; and the defense that  a criminal prosecution lies or may 
be presented will not avail the defendant, though when already convicted 
the fine imposed may be considered in diminution of the verdict i n  the  
cjvil action when awarding punitive damages to the injured party. 

9. Forcible Trespass-Assault-Punitive Damages-Foundation. 
An action cannot be maintained solely for the purpose of recovering 

punitive damages for forcible trespass; but if a right of action exists, 
though the damages are  nominal, the jury may, in a proper case, award 
punitive damages. 

10. Same-Evidence. 
The defendant, accompanied by a large multitude of people, had followed 

plaintiff from church in a threatening manner, and was standing on the 
street in  front of plaintiff's house. I n  the hope of scaring them away, 
the plaintiff fired in  the air, whereupon the defendant fired several times 
a t  plaintiff, without reasonable apprehension of his own safety or that  
of others, nearly hitting the wife, the other plaintiff, who was a t  that  
time on the porch with her husband: Held, sufficient for awarding 
punitive damages, and the defendant i n  thus taking the law into his own 
hands cannot justify his act, whatever moral provocation he may have 
had. 

APPEAL from Justice, J., at Spring Term, 1911, of PASQUO- (465) 
TANK. 

These are actions, one by the plaintiff, W. 0. Saunders, and the other 
by his wife, Columbia Saunders, against the defendant for trespass and 
assault. They were consolidated and tried together, resulting in  a ver- 
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diet and judgment for the plaintiffs, from which the defendant ap- 
pealed. As the parties differ niatcrially as to the naturc of the evidence, 
i t  becorncs necessary to state it at some length, all of it having bcen in- 
troduced by the plaintiffs. 

The plaintiff, Columbia Sanders, testified: "I live on Cypress Street, 
and have lived in this town since I was a child; am the daughter of John 
Ballance and wife of W. 0. Saunders; bavc known the defendant twelve 
or thirtcen years; was once a clerk in'his storc about three years, and 

for Mitchell, his brother-in-law, in which the defendant was a 
(466) clerk for about five years. On 31 July, 1910, I was at home alone 

in my house until about 9 P. M., and was on the porch whcn my 
husband came, a large crowd of people following him, from church; 
some in  front and some behind him. My husband came in the gate and 
closed i t ;  heard Gilbert's voice. H e  said to Mr. Saundcrs, 'Will give 
you twenty-four hours to leave town.' " 

Plaintiff was then asked, "What did tho crowd do?" Defendant ob- 
jectcd. Objection overruled, and dcfendant excepted. Answer : "The 
people leancd up against the fence and I heard other threats; my hus- 
band told them to leave, and the first man who came in the yard he 
would shoot. I was in the light and had on a white dress; saw a large 
crowd-two or three hundred people-and heard some one in the crowd 
say, 'Get him now.' My husband fircd upwards from the doorstep to- 
wards tree tops. I then pulled hirn on the porch and some firing began 
on the street. A bullet struck the wall; just did miss me. I saw the 
flash. Another bullet struck the piazza post immediately in  front of 
me and between me and the person firing. I f  the bullet had not struck 
the post i t  would have hit  me." 

"What did any one say 1" 
"Just as Mr: Saunders got insidc the gate, some one said, 'That was 

all that saved you.' " 
To this question and answer defendant objected; objection overruled, 

and defcndant excepted. 
"Two bullets struck the house and one struck the fencc. The crowd 

seemed angry; saw no arms except flash of pistol. I t  made me nervous, 
and I was neaily wild; did not slccp that night; have not gotten over 
i t  yet; sent for Dr. McMullan, and he came." 

&. What did Dr. McMullan say he gave you? (Defendant objected; 
objection overruled; defendant excepted.) A. 'He said it was morphine. 

&. How did hc administer i t ?  A. H c  put it in nly arm. I t  did not 
put me to sleep. There were several others who saw me, among them Mr. 
and Mrs. Simons and Mr. and Mrs. White. I was screaming and crying 
and could not eat or sleep any scarcely for about a week. I had a 
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baby about five months old and two other children, three and (461) 
five yeras old, in the house with me. I am still afraid to sleep 
without doors and blinds closed. On Monday I sent for Dr. Fearing. 

Cross-examined, she testified: "This was on Sunday night im- 
mediately after service. Some people always passed my house going 
from church, but no large crowd like this. Nr .  Saunders' father was 
with him, and went in  the yard when he did. No one else came in the 
yard. The gate was ten or fifteen feet from the porch. Mr. Saunders 
came to about the bottom of the step and fired two or three times; no- 
body else had fired before he shot. H e  fired twice. I don't know whether 
he fired the third shot then or a little after. Then the firing was from 
the street. I pulled Mr. Saunders in just after he had fired. I closed the 
door when he went in ;  don't know whether i t  was before the third shot 
or not. H e  went upstairs and left me on the piazza. Mr. Saunders had 
been to Blackwell Memorial Church. Nobody attempted to go into the 
the gate, bu.t pushed against the fence in a threatening man,ner. Mr. 
Saunders had not been in the house, since he left to go to church, until 
after the firing began." 

Edward Brinson testified: "I have lived in Elizabeth City seventeen 
years; know defendant. On 31 July, 1910, was at Blackwell Memorial 
Church; saw W. 0. Saunders'there; did not see Gilbert at church. I 
came out on sidewalk and saw it was full of people, and I got into the 
street in front of Saunders' house; heard some one say 'Stop' or 'Halt'; 
some one in the yard fired; it was Saunders who shot; held the pistol and 
fired up above the crowd. I saw Gilbert fire towards the house. I 
dodged around Gilbert and heard several shots from where Gilbert was 
standing near the oak. Gilbert kind of leaned forward when he fired. 
I ran. I heard no threats. The street and  the sidewalks were full of 
people, some walking leisurely, some fast, and some running." 

J. M. Ballance testified: "I met 0. 3'. Gilbert on the street Monday, 
26 July, 1910, a week before the occurrence, and had a talk with him. 
He  said: 'I understand you have stock in the Independent. '  I 
said : 'No, I have not ; all I have done is to sign Saunders' bond (468) 
to keep him out of jail,' He  said: 'I want to tell you that I want 
to withdraw from you, if you have any stock in it.' He  said : 'Why don't 
you help to stop this man (referring to Saunders) from talking about 
your pastor?' I said: 'I have nothing to do with that.' I said some- 
thing and he said, 'Don" you think, if I am going to kill a man, i t  is 
my place to warn him beforehand of i t? '  Saunders was editor of the 
I n d e p e n d e n t .  On the 31st, at night, I was at Blackwell Memorial 
Church. I went towards home along Cypress Street. When I got 
about eighty feet of Saunders' home, some one fired two shots upward 
from Saunders' doorsteps; then there were four shots fired from the 
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street towards Saunders' house in quick succession from near  the oak. 
I went home and then back to Saunders' home. Mrs. Saunders was 
very nervous. I stayed there that night with the chief of police and a 
guard. I am half-brother to Mrs. Saunders. I saw three bullet holes, 
but saw no bullets; saw the glancing dents in the wood. I was eighty 
feet away; no one between me and the party firing on the sidewalk. I 
helard Saunders say he fired three times before any one else shot. When 
Saunders drew his pistol the people on the sidewalk and on the street 
began to run. I am on Saunders' prosecution bond." 

Mr. Matthews testified: "I live six or eight hundred feet from 
Saunders' house. Was in front of my gate and heard two shots and four 
to six more. I went to Saunders' house. The street was full of people 
in groups ; considerable excitement ; saw Mrs. Saunders. She was greatly 
distressed-on the porch wringing her hands and appealing for help." 

Dr. Zenas Fearing testified: "I know plaintiffs. As mayor of Eliza- 
beth City, I was phoned to come to Saunders' house Sunday night, and 
went as Mayor and not as physician. Mrs. Saunders was very nervous 
and on the verge of collapse. T h i ~  was on Sunddy night. Dr. McMullan 
was there Sunday night. She was nervous. On the 2d of August saw 

Mrs. Saunders professionally and treated her for nervuosness." 
(469) Charles Reid, sheriff of the county, testified: "Was at  church 

and was going home; heard the shots-three shots, then four or 
five; went to the house of Saunders. Mrs. Saunders was nervous and 
asked me to protect her;  stayed there until the crowd dispersed. I left 
guard around the house." 

Plaintiff rests, and deferidant introduced no evidence. 
The court, after reading the evidence to the jury, stating the conten- 

tion of the parties respectively, among other things, charged the jury 
as follows : 

"1. I f  you find that Gilbert fired the shots towards the  house through 
a reasonable apprehension that he was in danger of serious bodily harm 
from Saunders, or if he fired the shots believing that a felony was about 
to be committed, then Gilbert would not be guilty of committing a 
trespass as charged in the complaint, and it would be the duty of the 
jury to answer the issue as to trespass, 'No.' " Defendant excepted. 

"2. I f  you find that Gilbert fired the shots towards the house under a 
reasonable apprehension that he was about to suffer serious bodily harin 
himself or that a felony was about to be committed, then he would have 
had a right to so fire the shots, and he would not be guilty of assault 
or trespass, as charged in the complaint, and i t  would be the duty of the 
jury to answer the issue as to assault and tres~pess, 'No.' " Defendant 
excepted. 
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"3. I f  you find that the plaintiff, W. 0. Saunders, fired the shots in 
the air above the heads of the crowd for the purpose of protecting his 
home and frightening tho crowd away and protecting himself from 
serious danger, and the said defendant fired the shots' in the direction 
of the plaintiffs in a reckless manner without having any reasonable 
apprehension that he or anybody else was about to suffer from Saun- 
ders, then you should answer the issue as to unlawful assault, 'Yes.' " 
Defendant excepted. 

"4. I f  you shall find that the plaintiff, W. 0. Saunders, fired the shots 
in the air above the heads of the crowd for the purpose of protecting 

-his home and frightening the crowd away and protecting himself 
from serious danger, and defendant fired the shots in the direc- (470) 
tion of the plaintiffs, in a reckless manner, without having any 
reasonable apprehension that he or anybody else was about to suffer 
from W. 0. Saunders, then you should answer the issue as to unlawful 
trespass, 'Yes.' " Defendant excepted. 

Upon the subject of damages, the court charged the jury: "That if 
they should answer the issues as to the assaults and trespasses which 
appear in the record, 'No,' they need go no further, for the plaintiffs 
would have suffered no damages. But if they answer those issues 
'Yes,' then they would go further and consider the question of damages 
and give to the plaintiffs such actual damages as they may have sus- 
tained because of the alleged wrongful conduct of the defendant Gil- 
bert, and in reaching their conclusion as to such actual damage, they 
might consider any mental and physical pain which they find that the 
plaintiffs suffered by reason of the said alleged wrongful conduct on the 
part of the defendant, and in addition might add such amount as in 
their judgment and discretion they deemed right as punitive or exem- 
plary damages, provided you find that there was an assault committed 
on plaintiffs, maliciously or wantonly." Defendant excepted. 

Brown Shepherd, Pmden & Pruden, and Meekins & Tillett for plai~z-  
tiffs. 

J. C. B. E7~ringhaus, J .  B. Leigh, W.  M .  Bond, and E. F. Adylett for 
defendant. 

WALKER, J., after stating the case: The testimony as to what was 
said in the road and in front of the plaintiff's home was clearly com- 
petent. The res gestce includes what was said as well as what was done. 
The acts and outcries of this unlawful assembly-for that is, in plain 
speech and in law, what i t  was-is held to be'competent as pars rei ges- 
tce, and also as tending to show their purpose or quo animo. Nothing is 
better settled than this rule of evidence. S. v. Rawls, 6 5  N. C., 334; 
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8. v. Worthington, 64 N. C., 594. We find i t  stated in 4 Elliott on 
Evidence, see. 3128, that "What is said and done by persons dur- 

(471) ing the time they are engaged in a roit (or unlawful assembly) 
constitutes the res gestw, and it is, of course, competent, as a 

rule, to prove all that is said and donen-the acts and words of the mob 
or any members of it, as in Bex v. Gordon, 21 Statc Trials, 485 (563), 
wherein evidence of the cries of the mob "No Popery," as i t  was pro- 
ceeding towards Parliament House, were held competent and admissible 
as a part of the res gestm. 

What Dr. McMullan said to the feme plaintiff, Mrs. Saunders, when 
he was administering morphine hypodermically, is not of sufficient 
importance to warrant the granting of a new trial, if i t  was incompetent 
as evidence. Proof of her highly excited and nervous condition was 
overwhelmingly established by the testimony, and there was none to 
the contrary. We are permitted to use our common sense son~ctirnes 
in deciding legal questions, and every one must know that the good 
doctor was administering something medicinally for the alleviation of 
her suiferings and to quiet her excited nerves. Whether i t  was mor- 
phine, or any other opiate, narcotic, anodyne, or sedative, can make no 
essential difference. I t  was evidently given, whether internally or by 
hypodermic, to calm and soothe her disturbed feelings. We do not 
mean to imply that it was not competent as a statement accompanying 
an act and explanatory of it, but waiving, for the present, the question 
of its admissibility under the strict rule of evidence, i t  was harmless, if 
incompetent. 

Having passed the skirmish line, we will now address ourselves to 
thc remaining point in the case, the validity of the judge's charge upon 
the subject of forcible trespass and the right of self-defense. The 
charge was clear and sufficiently full, in the absence of requests for more 
specific instructions. I f  the defendant thought himself entitled to an 
instruction that "A person excrcising the right of self-defense may 
safely act upon appearances, or the facts and circumstances as they ap- 
pcared to him at the time, if he entertained an honest belief in their 
existence," he should have asked the judge to make his charge more 
definite in that respect; and having failed to do so, he cannot, after the 

verdict, complain. Simmons 1) .  Dauenpo~t, 140 N. C., 407. B e  
(472) appeared, by his silcnce, to be content with the instructions, and 

we will not hear him speak now. The judge laid down a correct 
rule, that the defendant must have had a reasonable alnlorehension that 
his own life or limb was in jeopardy, and the jury are to judge of the 
reasonableness of his fea;, nothwithstanding the other principle as- 
serted. 8. v. Nash, 88 N. C., 618. Would a man of ordinary firmness 
and similarly situated have reasonably acted upon the assumption that 
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he was about to receive serious bodily harm, and defended himself, giv- 
ing him the benefit of his view of the circumstances at  the time? I n  
Nash's case, Judge Ashe said: "The Court did not give the prisoner, 
in Scott's case (4 Ired., 409)) the benefit of the principle, for the reason 
that no such instruction had been asked in the court below, the judge 
concluding that the prisoner would have requested the instruction if he 
had acted upon such belief." This is a sufficient answer to defendant's 
exception for failure to give the instruction, the omission of which in 
the charge is now assigned as error. A defendant must not sleep upon 
his rights, but be vigilant; otherwise, the court may be betrayed into 
assuming that he had none, because he did not assert them. But on 
other grounds, should the failure to insert the instruction in the charge, 
even if it is correct in itself, be reversible error? We think not. The 
defendant's liability for a trespass or an assault depended, not upon 
his right of self-defense. H e  was the aggressor and, with his associates, 
had pursued the plaintiff, W. 0. Saunders, even into his own yard-it 
may, with strict regard for the facts, be said, had forced him there by his 
fear of superior numbers, until he took refuge in his own house and 
escaped from threatened violence to his person. The offense of forcible 
trespass or assault was complete at that very moment, and what occurred 
afterwards-when, in the apprehension that he was about to be at- 
tacked on his own premises, Saunders fired his pistol "to scare them 
off,)) and defendant returned the fire-has nothing to do with the un- 
lawfulness of the defendant's acts, and does not excuse what they did. 
H e  had already committed a forcible trespass and assault, as 
we will see, and Saunders' conduct, defensible, in law, as it is (473) 
(S. v. Nash, supra), did not excuse him or condone the offense 
he had already committed. Who will say that Saunders did not have 
reasonable ground to apprehend that they were about to attack him, 
and even his wife, whom he had the right to defend, in his own house? 

I t  would seem unnecessary to discuss the character of the defendant's 
acts in order to show that they were unlawful and violative of the plain- 
tiff's rights of person and property. They were, at least, sufficient to 
constitute a civil trespass. "If three persons commit a trespass upon 
property, in the presence of the person in possession, their number makes 
it indictable,.although actual force is not used." S. v. Simpson, 12 N. 
C., 504. I n  that case the learned and just judge who presided over this 
Court at the time (Chief Justice Taylor) said: "The inquiry therefore 
is, whether the facts proved, according to the case sent up, amount to 
an indictable trespass. I n  Regina v. Soley it is said by Lord Holt that 
'As to what act will make a riot or trespass, such act as will make a 
trespass will also make a riot'; by which he must be understood to  
mean, if committed by three or more persons. 11 Mod., 116. The con- 
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verse of the proposition must be true, that a trespass committed by three 
or more persons will make a riot. I n  every trespass, as well as riot, 
there must bc some circumstances, either of an actual force or violence, 
or at  least of an apparent tendency thereto, as arc apt to strike a terror 
into the people; but it is not necessary that personal violence should 
have been committcd. CZiford v.  Brandon, 2 Campbell, 369. Any 
resistance on the part of the prosecutrix must have led to an actual 
breach of the peace; but the resistancc of two women to the four 
persons who came to take the corn must havc been unavailing." So 
in X .  v. Bawls, 65 N. C., 334, i t  was held that when even four persons, 
with a gun and hoe, pursue another who is at  a place where he has a 
right to be, and by threatening and insulting language put him in fear 
or by what is calculated to do so, and thcrcby induce him to go home 
sooner that he would have gone, or in  a different way or course, and 
compel him by their numbers to do what he would not otherwise have 
done, they were guilty of a forcible trespass, although they did not ap- 
proach nearer to him than seventy-five yards, and did not attempt to 

use their weapons. I t  is furthcr said: "When a nunlber of 
(414) persons meet together, and there is evidencc tending to show a 

common design to commit an assault upon another, they may 
all be properly found guilty, though only onc of them used threatening 
and insulting language to him." And again, said Judge Settle: "The 
prosecutor was where he had a right to be, and had just been engaged 
in repairing his fences, which somc one had knocked down, and no one 
had the right by numbers, manner, language, weapons, or otherwise to 
drive him home by a different path or at  a diffcrent pace than that 
which he chose to take. What was the prosccutor to do? Was he to 
stand still and submit to a battery? Can the dcfendants stand in a more 
favorable light before a court of justice merely because their violence 
was not fully consummated in  consequence of the flight of the prosecu- 
tor?  Some stress seems to be'laid upon the fact that the gun and othcr 
weapons were not taken from the shoulders of those carrying them. 
As is said in X .  11. Church, 63 N. C., 16, that makes no difference, for 
'that would have been but the work of a moment, and was not needed 
to put the prosecutor in fear and to interfere with his personal liberty.' " 
But the subject was fully discussed in 8. 11. Davenport, post, 596, and the 
authorities cited, and i t  covers thc questions now raised by the defendant. 
There can be no qucstion that defendant is civilly liable for the trespass 
and assault. 

I t  can makc no difference that this large multitude of people did not 
actually enter upon the premises of the plaintiffs or go within their 
curtilage. We have llcld that the gathering of a large number of per- 
sons on the public road in front of a man's house, or the use of violent, 
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abusive, or insulting language in a public or private road, or in the street 
of a city, in  the presence and hearing of the owner of adjoining property, 
constitutes a forcible trespass. 8. v. Lloyd, 85 N. C., 573; 
S. v. Hirwon, 83 N. C., 640. I n  8. a. Widenhouse, 71 N. C., 219, (475) 
i t  is said that '(The only privilege which the public have in a pub- 
lic road is that of passing over it, and those who abuse that privilege 
become trespassers ab initio," citing S. v. Buckner, 61 N. C., 558, where 
Judge Reade says: "All misbehavior is aggravated by being in a pub- 
lice place. The only privilege which the public have in a public road 
is that of passing over it. I f  they misbehave in it, they create a nui- 
sance. The road is for travel and for no other purpose." Judge Ashe 
said, in S. v. Davis, 80 N. C., 551: "He (the defendant) seemed to 
have rested his defense upon the ground that he was in the public road 
and had the right to do there as he pleased. I n  this he was mistaken. 
The public have only an easement in a highway-that is, the right of 
passing and repassing along it. The soil remains in the owner, and 
where one stops in the road and conducts himself as the defendant is 
charged to have done, he becomes a trespasser, and the owner has the 
right to abate the nuisance which he is creating. The principle of 
molkiter manus does not apply to a case like this, where the trespasser, 
armed with a pistol, is acting in such belligerent defiance. See 8. v. 
Buckner, 61 N. C., 558. The defendant used language which was cal- 
culated and intended to bring on a fight, and a fight ensued. H e  is 
guilty. S. 1). Perry, 50 N. C., 9 ;  S. v. Bobbins, 78 N. C., 431." 

I n  our case i t  was a pistol duel which ensued from the defendant's 
aggressive conduct, and the multitude with him supplied the place of 
the required force or violence, as i t  certainly tended to intimidate the 
plaintiffs and to put them in fear. S. v. Luney, 87 N. C., 535. I t  is, 
therefore, because the acts were committed in a public place and were 
just as much calculated to produce a breach of the peace as if actual 
entry had been made upon the premises, which could be done in a mo- 
ment, that we cannot escape the conviction that this invasion of the 
defendant and his conspirators was conducted in such numbers and 
with such a display of force as to overawe and intimidate the plaintiffs, 
and it surely tended to a breach of the peace. H e  is contending that i t  
did actually lead to that result, as he is charging the plaintiff W. 0. 
Saunders with assaulting him and putting him on the defensive, 
so that he returned his fire, and we have an alleged duel; yet (476) 
nobody is guilty-and surely not the aggressors! 

The cases collected in Walser's Index-Digest of the Criminal Law, at 
pages 162-166, will be found, when examined, to fully sustain our view 
of the facts of this case, when considered in their legal aspect. ('A per- 
son who merely stops on the sidewalk in front of a man's house and re- 
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mains there, using abusive and insuling language towards him, commits 
a (civil) trespass." 28 A. & E. Enc., 553, citing Adams 0 .  Rivers, 
11 Barb. ( N .  Y.), 3901. 

I t  is argucd, and with some plausibility, that the court erred in allow- 
ing the jury to award punitive damages, in addition to those which are 
actual and compensatory. I t  mould be exceedingly strange if a civiI 
illjury, which is also a crime, does not entitle the injured party to vin- 
dictive damages, and yet it is said that the reason why the law should 
be so is the very fact that the defendant will be punished in thc crirn- 
inal indictnlenb, if convicted. Cut he may not be either indicted or 
adequately punished. Whatever mag be the law elsewlcrc, this Court 
has held, according to the rule, which we think is general, that when the 

I drfentlant has been indicted and punished for the crime, the pecuniary 
1 punish~urent can be considered by the jury in reduction of punitive dam- 
1 aces. Johnston o. C m w f o r d .  6 1  N .  C., 342. I s  not this the fair and 

e&itablc rule? Should the wragdoer escape his full and proper meas- 
ure of punishrncnt in the civil suit until he is ready to show that he has 
made proper arncnds to the p ~ ~ b l i c  in the criminal prosecution? Even 
then thc payment of the fine may be considered only in reduction of 
tlrc damagcs, as wc h a w  shown, and does not bar the claim to vindictive 
damages. I n  Souxm 11. Sowers, 87 N.  C., 303, Chief Justice Xmith 
says: "Even after conviction and punishrncnt by fine under an indict- 
ment for an assault, it would not defeat the right of the injured party 
to recover exemplary damages, or, as i t  is sometimes called, 'smart 
money,' and could only be made available in reduction of damages," 
citing Snaithwick v. Ward,  52 N .  C., 64, and approving the law thus 

stated by Judge Manly:  "This clement, in the estimate of dam- 
I (477) ages, is allowed, to punish the defendants for violating the laws, 

and bv making them smart, to deter others as well als themselves - 
from similar violations. The principle upon which society acts in punish- 
ing criminally is precisely the same.   he public never i"s actuatei by re- 
venge, but solely by a motive of self-protection, and punishes to pre- 
vent a repetition of the offense by the culprit, or its perpetration by 
others." I t  is not, and should not be, his liability to be crirni~lally in- 
dicted and punished for the same offense that entitles him to any re- 
duction, but his artual prosecution and punishment for the same. Sedg- 
wick, onc of our most accurate writers upon this snbjcct, has given this 
rule to guide us: "Thus far  we have been speaking of the great class 
of cases where no question of fraud, malice, gross negligence, or oppres- 
sion intervenes. Where either of these elements mingle in the contro- 
versy, the law, instead of adhering to the systen~, or even the language 
of compensation, adopts a wholly different rule. I t  permits the jury 
to give what i t  ternis punitory, vindictive, or exemplary damages; in 
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other words, blends together the interests of society and of the aggrieved 
individual, and gives damages not only to recompense the sufferer, 
but to punish the offender." 1 Sedgwick on Damages, p. 53; 13 Cyc., 
106. 

We had occasion to consider this qLestion in Jackson v.  Telephone 
Co., 139 N.  C., 347, and i11 that case, after a review of the precedents, 
we arrived a t  this conclusion: "The doctrine is well settled that the 
jury, in  addition to compensatory damages, may award exemplary, 
punitive, or vindictive damages, sometimes called 'smart money,' if the 
defendant has acted wantonly or with criminal indifference to civil obli- 
gations (R. R. v. Prentiss, 147 U.  S., 306), or (the defendant) has been 
guilty of an intentional and willful violation of the plaintiff's rights. 
R. B. v. Arms, 91 U. S., 489; IJansley v. R. R., 117 N. C., 565." 

Barry v. Edmunds, 116 U. S., 550, iustains the doctrine in the fol- 
lowing words: "It is settled in this Court that in an action for tres- 
pass, accompanied with malice, the plaintiff may recover exemplary 
damages in excess of the amount of his injuries, if the ad damnum is 
properly laid." See, also, Williams v. R. B., 144 N.  C., 498. Even 
under the rule as stated in Remington 7). Kirby, 120 N.  C., 320, 
the plaintiff was entitled to punitive damages. I t  is the willful (475) 
disregard of the rights of another, treating him with contempt 
or insult, or willfully or wantonly trespassing upon his lawful rights, 
that requires rebuke and makes the necessity for vindicatory justice; 
sets an example to wrongdoers and appeases an offended society, whose 
members should be permitted to live in peace and without molestation, 
and not be subjected to distufiance in their Sunday devotions or in their 
quiet and peaceful homes, by an unlawful invasion by those who, strange- 
ly enough, imagine that they can resent allcged grievances by them- 
selves becoming the violators of the law. 

This is an aggravated case, and the verdict was none too large. -4 
citizen returning from church on a Sabbath evening is accosted on the 
street by the defendant and his associates and offensive epithets applied 
to him, and he is pressed upon so hard that he is compelled to seek pro- 
tection and safety in the recesses of his home; and still the defendant 
contends that these acts are but a simple violation of the plaintiff's 
rights, without any features of aggravation, when it appears that he 
fired into the house and narrowly missed killing or severely injuring 
plaintiff's wife-a defenseless woman, whom h e  should have seen, as she 
was standing under the light. This case is the equal of any in our 
law books for its flagrancy, whatever the provocation may have been, 
and calls, if any state of facts can call, for the award of punitive dam- 
ages. 
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Chief Baron Pollock (of the Excllequcr Chamber) said that vindictive 
darnages were generally awarded in actions of trespass, if accompanied 
with circumstances of insult or humiliation, or if the wrong is  willfully 
committed in recklcss or contemptuous disregard of the plaintiff's rights. 
I n  such a case, he thought-and %is associates, Barons Bramwell, Wi lde  
and Channel, agreed with him-the jury should be free to assess damages 
beyond those which are awarded in the ordinary case, where the wrong 
is unattended by any such circumstances, and hc added that the courts 

have always recognized the distinction between damages given 
(479) with a liberal and a sparing lland. Embleu v. Myers, 6 Rarlst and 

Norman, 54; B a y  2). Woodworth, 13 How (U. 8.1, 363, 371; 
McNarnara u. Ring, 7 Ill., 432. I f  a wrong is willful, compensatory 
damages are not adequate, hut the defendant must pay an additional 
sun1 for the sake of society and to discourage a repetion of his offense 

- agaimt its laws. 
I n  a case where the circurr~stances of the assault were much less ag- 

gravated than those appearing in the record, Chief Justice Cr'ibbs said: 
" I  wish to know, in a case where a man disregards every principle 
which actuates the conduct of good citizcns, what is to restrain him 
except large damages? To be sure, one can hardly conceive worse con- 
duct than this. What would be said to a person in a low station of life 
who sllould behave l~iniself in this manner? I do not know upon what 
principle we can grant a r ~ d e  (for a new trial) in this case, unless we 
were to lay i t  down that the jury are not justified in giving more than 
the absolute pecuniary damages that the plaintiff may sustain." 

The subject of punitive damages has been considered at  this term in a 
learned opinion by Justice Hoke,  delivered in Blow 11. Joyner, ante, 
140, a case nluch like this in some of its featurcs. 

But the defendant's counsel contended t l ~ a t  there were no actual dam- 
ages, and, a t  most, the plaintiffs could recover only nominal damages; 
and this being so, it follows that no exemplary damages can be awarded. 
We do not assent to the premises or the conclusion. I n  answer to a sim- 
ilar contention, we find the following in  1 Sedgwick on Damages (8 
Ed.),  see. 361: "If the plaintiff has suffered no actual loss, he cannot 
maintain an action merely to recover exemplary damages. A plaintif? 
has 110 right, the courts say, to maintain an action merely to inflict 
punishment; exemplary damages are in no case a right of the plaintiff, 
and cannot, therefore, become a cause of action. I f ,  however, a right 
of action exists, though the loss is nominal, exemplary damages may be 
recovered in a proper case; for the plaintiff 11ad a right to mainlaill 
his action apart from the privilege of recovering exemplary damages. 
So in case of a malicious trespass on land, though $the actual damage 
is nominal, exemplary damages niay be recovered." W i b o n  v. Vaughan. 
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23 Fed., 229; Hefley v. Baker, 19 Kansas, 9. The same rule (480) 
was applied by Chief Jwtice Wilrnot in Tullidge v. Wade, 3 Wis., 
18. I t  is erroneous, though, to assume that there was no actual damage 
done by the defendant which gave the plaintiff a right to substantial 
compensation. H e  deliberately shot into the house, frightened and 
alarmed the plaintiffs, who were rightfully and peacefully its occupants. 
These and some other acts are properly subjects of fair compensation, 
and not merely of nominal damages. I n  Rogers v. apence, 13 M. & W., 
571, Chief Justice Denman said: "The arctions of trespass on real 
and personal property were an extension of that protection which 
the law throws around the person, and substantial damages may be 
recovered in respect of such rights, though no loss or diminution in 
value of property may have occurred." 
. I t  is held to be the law that an individual whose rights of person or 
property are thus violated is generally entitled to recover damages for 
pecuniary loss, physical pain if any, inconvenience, injury to feelings, 
and mental suffering, pain, vexation, anxiety, the sense of wrnr:g, :h~ ine  
or humiliation in the sufferer's breast, resulting from ari act h t a t e d  
by a spirit of willful injustice, or by a deliberate intention to \ex, 
degrade, or insult, the latter being sometimes called solatiurn-solace or 
recompense for the wounded feelings, as distinguished from special or 
pecuniary damages. 1 Sedgwick (8 Ed.), see. 37 et seq. Inconven- 
ience, annoyance, or discomfort may also be considered. This, of course, 
is pl~ysical, and must not be purely imaginative, and must be produce3 
t1.rroug.h the medium of the senses, not flow from mere delicacy o:' taste 
or refined fancy or abnormal sensibility. I t  must be in  a tangible form 
and assessable at a money value. 1 Sedgwick, sec. 42, and cases cited; 
Williams v. R.  R., supra; 4 Sutherland on Damages, secs. lOlOa and 
1241. 

"The motive with which a wrong is done in some cases affects the rule 
by which compensation is measured or losses estimated. Where there 
is fraud or other intentional wrong, compensatory damages are given 
with a more liberal hand by juries and their verdicts in such cases are 
less closely scanned by courts than in cases where that element is 
absent. . . . But there is a more liberal allowance of dam- (481) 
ages where the tort is an aggressive one, and the entire damages 
or some part of them are not capable of measurement by some standard 
of value or definite rule." 

We again remind those who are disposed to take the law into their 
own hands and punish their enemies or a supposed wrongdoer, that there 
is a sufficient legal remedy for every alleged grievance, and if they will 
not resort to the courts where it can be enforced, but prefer to act in 
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defiance of constituted authority, the fault and the consequences will all 
be theirs, and they have no reason to complain if that same offended 
law, whose peaceful methods they have ignored, rebukes their defiance 
with heavy damages. 

I t  is suggested in the evidence that W. 0. Saunders had committed 
some gross impropriety by criticising a minister of the gospel in his 
newspaper. The specific ofiense is not pointed out, nor are we in any 
way informcd as ta the nature of his criticism. But this is all imma- 
terial. Perhaps he may have greatly exceeded the limits of fair and 
proper comment, and that which he did should be reprobated. We 
cannot say how this is, nor need we, as the matter is not before us. 
There is one thing very certain, though: the defendant, and the niulti- 
tude he was leading, had no right to resent what he had said by ap- 
proaching him and his home in a hostile manner, with threats and. 
menaces, and with a deadly weapon, to execute revenge upon him, how- 
ever grievous his offense against then1 or against society, and not even 
if it was a criminal libel he had published. Government could not, 
upon any other principle, exist or continue as i t  was' designed to be, 
when organized for the peace, safety, welfare, and happiness of the 
people. I f  the plaintiff, W. 0. Saundem, has committed any wrong, 
if he has willfully criticised a minister or committed any other offense 
against public decency or social order, we have not the slightest word 
to utter in extenuation of the outrage; but hc should be punished by the 
law and not by the mob. 

No error. 

Cited: May v. Tel. Co., 157 N. C., 423 ; W ~ b b  v. Tel. Co., 167 N .  C., 
489; Trogdon 71. Terry, 172 N.  C., 542. 

J. B. MOORE v. J. A. WESTBROOK. 

(Filed 9 November, 1911.) 

1. Partnership-Contribution of Partners-Dissolution-Payment of Cred- 
itors-InterestProfits. 

A partner is not entitled to interest on his contribution to the partner- 
ship funds or assets until after the date of the dissolution of the firm 
and the partnership creditors have been paid, in the absence of an agree- 
ment to that effect; and the reason applies with greater force to the 
interest upon profits, which cannot be sooner ascertained. 
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MOORR 1). WESTBROOK. 

2. Partnership-Contribllliol~s - Dissolution - Payment of Debts -Adverse 
lnterests-Statute of Limitations. 

The statute of limitations begins to run against a claim of an advance- 
ment made by one of the partners to the firm upon a dissolution after 
the firm's creditors have been paid, for a t  that time the relationship be- 
tween the parties becomes adverse. 

' 

3. Appeal and Error-Statute of Limitations-Burden of Proof-Evidence- 
Objections and Exceptions. 

When without exception appearing, and jury trial waived, the trial 
judge has found against a party pleading the statute of limitations, as  to 
whether the ruling of the judge can be reviewed on appeal, the burden 
being upon the party pleading the statute, quere. 

4. Appeal and Error-Beference-Findings of Pact-Objections and Excep- 
tions-Assignments of Error-Procedure. 

A party appealing from a finding of fact by the referee, upon the ground 
that  there was no evidence to support it, should enter his exception to the 
evidence before the referee as well as  to the findings of fact, and have 
both exceptions reviewed by the judge, and then on appeal embrace in  his 
assignments of error the exceptions to the evidence, for the appellate court 
is not required to examine the record for incompetent evidence not pointed 
out by exception, and pass upon its admissibility. 

5. Reference-Issues Demanded. 
The trial judge should submit to the jury issues demanded by a party to 

a case referred who has not waived his right, under the reference, to a 
jury trial. 

6. Appeal and Error-Trial Court-Discretion. 
Exceptions to the rulings of the trial judge made within his discretion 

are not reviewable on appeal. 

7. Reference-Trial-Pleadings-Amendments-New Matter-Evidence. 
On additional matters entering the controversy upon amendment to  

pleadings allowed after reference of the cause has been made and the 
referee's report received, the parties should be allowed to introduce Eur- 
ther evidence; but no reversible error is found if, notwithstanding the 
refusal of the trial judge to permit such further evidence, the jury has 
found in favor of the party excepting, on the new matter introduced by 
the amendments. 

APPEAL from Peebles, J., at March Term, 1911, of PENDER. (483) 
The summons in this action was issued on 23 August, 1901. 

The plaintiff filed the complaint on 18 December, 1907, in which he 
alleged : 

1. That he and the defendant and one S. W. Troublefield, on or about 
the.. . .day of..  . . . . . . . ., A. D. 1892, formed a copartnership for the 
purpose of growing truck and other produce for market, the agreement 
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being that the said J. B. Mmre was to furnish the land .for said co- 
partnership at  and for the price of $7 per acre per year and to pay one- 
third of the expenses and to receive one-third of the profits; and the 
said J. A. Westbrook was to pay one-third of the expenses and receive 
orre-third of the profits; and the said S. W. Troublefield was to be paid 
the sum of $16.50 as a salary for his time not taken by the firm of J. A. 
Westbrook & Go., one-third of said salary to go as his part of the ex- 
penses of said firm, and to receive one-third of the profits, said firm to 
opcrate under the firm name of Westbrook, Moore & Co., which said 
firm continned in active business up to and including the year 1899, 
when i t  ceased active business. 

2. That during all the years the said firm was actively eirgaged in 
said business, the defendant kept the books of accounts of the said firm 
and received all the moneys coming to said firm, and now has them in 
his possession. 

3. That from the time of the organization of said firni, and for each 
year it did business, the said firm was prosperous and made a consid- 

, erable profit from said business, having used 171h acres of land fur- 
nished by the plaintiff at the rate of $7 per acre, and said firm has never 
paid the plaintiff the rent due for thc said land. 

4. That during all the years the said firm did business, and up to the 
present, the defendant has had the use of the money belonging to the 

said firm and has used the same for his profit and gain, and 
(484) though the said firm ceased. active business in the year 1899, the 

affairs of the said firm have not been settled up between the 
partners, though all the debts havc long since been paid except the rent 
moncy due this plaintiff, and this plaintiff has demanded of the defend- 
ant a settlement of the said firm's affairs and a payment to him of his 
share of the profits of the said business, but the defendant has failed 
and refused to settle with the plaintiff, though be has repeatedly prom- 
ised to do so. 

5. That the plaintiff serily believes that his share of the profits of 
the said business for the said years amounts to the sum of $2,700, if not 
more; the exact amount thereof this plaintiff cannot say, for the reason 
that the books of account of said business and the money is now and 
always has bccn in thc hands of the defendant, and this plaintiff has 
not had access to the same. 

The defendant answered, admitting the partnership on the terms al- 
leged, and its dissolution in 1899, and denying any liability for rents, 
or that there were any profits made by the partnership. 

At  January Special Term, 1910, an order of reference was made, the 
defendant not excepting thereto, and to which the plaintiff excepted, 
reserving the right to have the issues of fact tried by a jury. 

390 
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The referee filed his report on 23 September, 1910, as follows : 
1. That the plaintiff, J. B. Moore, the defendant, J. A. Westbrook, 

and one S. W. Troublefield, did, in the early part of 1892, form and 
enter into a copartnership for the purpose of growing truck and other 
produce for market on the terms and conditions set out in the first par- 
agraph of the complaint and admitted in the answer. 

2. That pursuant to said copartnership agreement, work was begun 
about February, 1892, the several parties complying with their 
respective parts of the partnership contract set up in the first (485) 

- paragraph of the complaint and admitted in the answer. 
3. That the copartnership began to ship strawberries in the spring 

of 1893, and continued in business without interruption until the close 
of the strawberry season in 1899, to wit, on or about 1 June, 1899. 

4. That beginning with the year 1893, the partners met from time to 
time, after the close of the shipping seasons, and went over the business 
for the past year. 

5. That at  these several meetings all the parties were present with 
their books, papers, and rceords, at which times they ascertained the net 
results of the respective years in dollars and cents, showing profits or 
loss, as the case might be, and how much. 

6. That according to the terms of the agreement between the co- 
partners, Mr. J. A. Westbrook, the defendant, was to receive the moneys 
derived from the sale of produce, and did receive them, and Meesrs. 
Troublefield and Moore to keep the expense account. 

7. That a t  these annual meetings, every item of expense connected 
with the conduct of the business was considered and a'dded together 
and the sum total was deducted from the total receipts, showing the net 
profit or loss, as the case happened to be. 

8. That after deducting the total expenses incurred in the cond;ct 
of the business, the copartners, operating under the firm name of West- 
'brook, Moore & Co., made the following profits for the respective 
years : 

1893 . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 426.00 
1894 . . . . . . . . . . . . . . . . . . . . . . . . . .  546.00 
1895 . . . . . . . . . . . . . . . . . . . . . . . . . .  486.00 
1896 . . . . . . . . . . . . . . . . . . . . . . . . . .  552.87 
1899 . . . . . . . . . . . . . . . . . . . . . . . . . .  195.87 

Making a total o f . .  . . . . . . . . .  .$2,206.74 

But that no money was paid to plaintiff on account of said profits, ex- 
cept $14.70. 
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9. That after considrring all expenses and receipts for the 
(486) years 1897 and 1898 combined, the copartnership lost, during 

these two years, about $657.81. 
10. That the plaintiff, J. B. Moore, was entitled to one-third of the 

profits, and was chargeable with one-third of the loss of said copart- 
nership. 

11. That no final settlement or accounting has been had among said 
copartners. 

Upon the foregoing "findings of fact" the referee draws the following 
conclusions of law : 

1. That the contract made and entered into by the plaintiff, J. B. 
Moore, the dcfendant, 9. A. Westbrook, and one S. W. Troublefield, as 
set forth in the first allegation of the complaint, was a copartnership 
contract. 

2. That such a contract is lawful and contains nothing illegal, im- 
moral, oppressive, or contrary to public policy, and that said contract 
was binding upon all parties thereto. 

3. That the defcndant, J.  A. Wcstbrook, stood in a fiduciary capacity 
with respect to his copartners, plaintiff J. B. Moore and S. W. Trouble- 
field, which relationship imposed upon him the burden of a strict ac- 
counting to his copartners, plaintiff J. H. Moore and S. W. Trouble- 
field, for all funds coiriir~g into his hands in such capacity. 

4. So that the referee recornmends that the plaintiff recover judgment 
against the defendant for $735.58, being one-third of the total amount 
of profits made by the copartnership during its existence, less $219.27, 
being the plaintiff'e share of the loss for the years 1897 and 1898, and 
$9.80 being two-thirds of the check for $14.70 not heretolore accounted 
for. That is to say, that plaintiff is entitled to recover judgment 
against the defendant fpr the net sum of $506.51, together with the 
costs of this action. 

5. Considering this case in the light of all circumstances, thc refelec 
recommends that the plaintiff should not recover any interejt on the 
amount due, except from the date of summons, 23 August, 1907. 

Respectfully submitted, this 23 September, A. D. 1910. 
R. W. HERRING, Referee. 

Both parties filed exceptions to the report, and the plaintiff 
(487) demanded a jury trial. 

The exceptions of the defendant were as follows: 
A s  t o  f ind ings of fact: 
1. To finding of fact No. 6, for that i t  appears from the plaintiff's 

own evidence that plaintiff Moore and one S. W. Troublefield received 
some of the moneys derived from the sale of produce by said firm. 
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2. To finding of fact No. 8, for that there is no competent evidence 
upon which to base said finding. 

3. To finding of fact No. 11, for that the testimony of the plaintiff 
and the witness Troublefield shows a settlement to have been made with 
the defendant. 

4. To the above referred to finding of fact No. 8, for that the same 
is so vague and indefinite as to amount to no finding in law, in so far  
as it is attempted to find that any profits were made by the said firm. 

A s  t o  conclusions of law: 
1. To conclusion of law No. 4, if the same shall be considered by the 

court to be a conclusion of law, for that the same is based upon findings 
of fact without competent evidence to support such findings, and which 
finding is so vague and indefinite as to amount to no finding. 

2. To conclusion of law No. 5, in so far as the same may be considered 
as a conclusion of law by the court, and in so far  as it may involve any 
conclusion that there is any amount due from the defendant to the 
plaintiff. 

At March Term, 1911, an amendment to the complaint was allowed 
alleging, in  addition to the matters set out in the original complaint, 
that he had made advances to the partnership amounting to about 
$1,500, and that the defendant was liable for one-third thereof and 
interest. 

The defendant answered the amendment, denying that the advance- 
ments were made, and pleading the three-years statute of limitations 
thereto. 

H e  also asked to be allowed to plead the statute of limitations as to 
the claim for rents, but his Honor would not permit him to do so, 
because the claim for rents was in the original complaint, and (488) 
the defendant excepted. 

Evidence as to the advancements made by the plaintiff was offered , 

by both parties before the referee and he made his findings thereon. 
The case was tried before the jury upon the evidence taken before 
the referee. 

The defendant offered additional evidence, not introduced before the 
referee, on the claim for advancements, and, upon the refusal of his 
Honor to allow it, excepted. 

The jury returned the following verdict : 
Second. Should the said J. A. Westbrook have turned over to the 

plaintiff his one-third of said profits, on the 1st day of June  of the year 
they were made, and as they were earned, and did he fail to do so, and 
used the plaintiff's one-third of said profits as his own? Answer: Yes. 

Third. Has the defendant paid to the plaintiff any part of said net 
profit, and if so, when, and in what amount? Answer: No. 
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Fourth. Did the plaintiff advance to the said firm the items as set 
out and claimed by him to have been advanced, in plaintiff's fourth 
exception, during the ycars mentioned in said exception, aggregating 
the s u h  of $1,559.04, or any part thereof, and if so, which items, if he 
did not advance them all? Answer : Yes. 

Fifth. Did the defendant Westbrook pay to the plaintiff any other 
sums of money on account of the said copartnership, other than the credit 
mentioned in the fourth exception, amounting to the sum of $916.32, 
and if so, what sums were so paid, and the date of payment? Answer: 
No. 

Sixth. Did the defendant kecp the money of thc said firm with his 
own, and use i t  as his own, except that part paid out by him for said 

I firm ? Answer : Yes. 
Seventh. Did the defendant Westbrook ever pay to the plaintiff any 

money on account of his share in the profit of said firm; if so, when 
and what amount? Answer: No. 

Eighth. Should the plaintiff recover interest on the amounts advanced 
by him to the firm, and not repaid ta him, from the 1st day of 

(489) June of each year that they were advanced, until repaid, and if 
not, then from what date should the plaintiff recover interest? 

Answcr: No;  from the time the firm ceased to do business. 
Ninth. Should the plaintiff recover interest on his share of the profits 

of said firm from the 1st day of June of cach year when they were 
earned, until paid, and if not, then from what date should the plaintiff 
recover interest? Answer: No; from time firm ceased to do business. 

Tenth. What amount of yearly rent is the plaintiff entitled to recover 
of the defendant, if any, for the ycars 1892, 1893, 1894, 1895, 1896, 
1897, 1898, and 18992 Answer: 840.83%. 

Eleventh. I s  the plaintiff entitled to interest on the 1.ent money due 
him, from the 1st day of June of each year that thc rents became due, 
and if not, from what date should the plaintiff recover interest on the 
rents ? Answer : No ; from time firm ceased to do business. 

Twelfth. Were the copartners to meet on or about the 1st day of Jan- 
uary each year, after the shipping season, and have a settlement with 
each other, and divide the profits, as clainied by the plaintiff in his fifth 
exception ? Answer : Yes. 

I t  was agreed that the judge might pass upon the issues of fact raised 
by the plea of t h ~  statutc of limitations to the amendment of complaint. 

The court then found as a fact from the said evidence and the plead- 
ings that the plaintiff's claim for his advances was barred by the statute 
of limitations, to which finding of the conrt the plaintiff excepted. 
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There was no evidence that the partnership owed any debts at the 
time of the dissolution in 1899, except the debts between the partners, 
or that there was anything to be done, except to settle. 

The plaintiff demanded settlement of the defendant from time to time, 
and the defendant denied any liability. 

His  Honor rendered judgment in favor of the plaintiff for his part 
of the profits and rents, with interest thereon from 1 January, 1900, 
and denied his motion for judgment for advances made, holding 
that this claim was barred by the statute of limitations. 

The plaintiff excepted : 
(490) 

(1)  Because his Honor held that the claim for advances was barred 
by the statute of limitations. 

(2)  Because the court erred in refusing to give judgment for the 
plaintiff for interest on his rents and profits from the year they became 
due or were earned. 

The defendant excepted: 
(1) For tlie error in refusal of the court to overrule finding of fact 

NO. 8, as found by the referee, and conclusions of law Nos. 4 and 5, 
as found by the referee, first exception, for that no competent evidence 
was introduced upon which to base the said finding of fact and said 
conclusions of law. 

(2) That the court committed error in submitting to the jury each 
and all of the issues which appear in the record. 

( 3 )  That the court erred in submitting to the jury the evidence taken 
before the referee and in submitting the cause to the jury upon such 
evidence. 

(4) That the court erred in refusing to permit the defendant to 
plead the statute of limitations as to the amounts alleged to be due as 
rents. 

( 6 )  That the court erred in refusing to allow the defendant's motion 
to set aside the verdict. 

(7)  That the court erred in refusing to grant the defendant a new 
trial. 

(8)  That the court erred in signing the judgment which appears of 
record. 

E. K. Bryan, J .  T.  Bland, E. L. Larkins, and John D. Kerr for 
plaintiff. 

Robert Ruark for defendant. 

ALLEN, J., after stating the case: The exceptions of the plaintiff 
cannot be allowed. 
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(491) As to the claim for interest, it is alleged in the complaint that 
the partnership "continued in active business up to and includ- 

ing 1899, when it ceased active business," and the judgment appealed 
from, based on the findings of the jury, allows interest from 1 January, 
1900, which according to the complaint was the time of the dissolution. 
There is no claim that the defendant agreed to pay interest. 

"A partner is not entitled to interest on capital which he contributes 
to the firm, although his contribution is greatly in excess of that of his 
copartners, unless they have agreed he may have interest." 30 Cyc., 
698. 

The cases cited in the note fully sustain the text. Sheppard v. Smith, 
20 Ala., 750; Carpenter v. Hathaway, 87 Cal., 439; Tutt v. Land, 50 
Ga., 350; Thompson v. Noble, 108 Mich., 25; Lamb v. Rowan, 83 Miss., 
53 ; Smith v. Smith, 18 R. I., 722 ; Hart v. Hart, 117 Wis., 663 ; Rodgers 
v. Clement, 162 N.  Y., 422. 

I n  the last case the Court says: "If the moneys advanced by the 
plaintiff to the firm were contributions of capital or additions to plain- 
tiff's capital, then he was not entitled to interest on the same, since he 
must rely upon the profits of the business to compensate him for the 
investment, unless there was a special agreement between the partners 
that interest should be allowed." 

The reason applies with greater force to the claim for interest on 
profits, which cannot be ascertained until after the dissolution. 

The question was considered by Rufi.n, C. J., in Holden v. Peace, 
39 N.  C., 228. H e  says: "The genei.al rule for interest, on accounts 
in ordinary dealings, is that i t  is chargeable only after an account has 
been rendered, so that the parties can see which is the debtor and what 
he has to pay, unless it be agreed otherwise, or the course of business 
shows it to have been otherwise understood. This applies still more 
forcibly as between partners, because their accounts cannot be fully made 
up between them without, in truth, taking all the accounts of the firm- 
in other words, without a dissolution; and it is impossible to tell before 

what either would be bound to pay or entitled to receive. There- 
(492) fore, if the parties mean that interest should be charged on the 

accounts of the partners, for dealings in the shop and money 
withdrawn for personal expenses or other things, from year to year, 
the course is to come to an agreement to that effect, and then for bal- 
ances appearing upon the individual accounts, annually or oftener, ac- 
cording to the agreement to that effect, charges of interest are made 
from time to time, or if omitted, will be allowed in making the final 
settlement. I f  there be no agreement upon the subject, i t  must be 
understood that the parties, especially when they have no separate prop- 
erty, were aware that each must draw from the firm the means of sup- 
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porting himself and his family, and that an exact equality could not be 
expected in those matters, and, therefore, that i t  was not intended that 
interest should be charged during the partnership." 

The exception to the ruling that the claim for amounts advanced by 
the plaintiff is barred by the statute of limitations is equally untenable. 

I t  does not appear that there were any debts to be paid or collected 
at  the time of the dissolution of the partnership, and nothing remained 
to be done except to settle. The relationship between the parties then 
became adverse, and the right of action accrued to the plaintiff. 

iwurray v. Penny, 108 K. C., 324, seems to be directly in point. I11 

that case the partnership between the plaintiff and defendant was 
formed in  1884, and dissolved in 1885. The action was commenced 
in 1890 to recover $400, which the plaintiff alleged to be due him on a 
fair accounting, and the defendant relied on the limitation of three 
years as a defense. I t  was held that the plaintiff's cause of action was 
barred, and the Court said: "Unless there is some agreement, express 
or implied, fixing a period for accounting beyond the time of dissolu- 
tion, or circumstances that render an accounting impossible, the statute 
begins to run from the time the partnership in fact dissolved. Wood 
on Lim., sec. 210. During the existence of the partnership the partners 
mutually sustain the relation of trustee and cestui que trust. Where 
there are debts still due the firm, and after dissolution one of 
the partners is to collect them, or other circumstances showing (493) 
that a settlement is impossible, the relation of trust between the 
partners may continue till some act puts them in ad~ersa ry  position to 
each other. Nothing of that kind is in evidence. There is nothing to 
show that any debts were outstanding and uncollected, or that any trust 
remained to be executed. On the contrary, it appears that an imme- 
diate settlement was possible, and that both partners agreed that it 
should be made a t  once." 

We have passed on the exception of the plaintiff as to the statute of 
limitations, but it is doubtful if he can raise the question on this record, 
as the plea of the statute by the defendant casts the burden on the plain- 
tiff to prove that his cause of action is not barred (Hussey 2.. li'irkrnan, 
95 N. C., 64), and a jury trial being waived on this issue, the judge, 
without any exception to evidence, has found the fact against the 
plaintiff. 

We find 
No error. 

ALLEN, J. The first exception of the defendant is to the refusal of 
the court to overrule a finding of fact made by the referee. 



I N  T H E  S U P R E N E  COURT. [I56 

The exception is not based upon the ground that there was no evi- 
dence to support the finding, but that there was no competent evidence, 
and a proper consideration of it would require us to go through the en- 
tire record, and pass on the admissibility of evidence, when there is no 
assignment of error that incompetent evidence had been admitted. 

This we are not required to do. I f  the appellant desired to preserve 
the exception, it was his duty to enter his exception to the evidence be- 
fore the referee, and to except also to the finding of fact, and to have 
both exceptions reviewed by the judge, and then on appeal to embrace 
in his assignments of error the exceptions to the evidence. 

We find, however, on an examination of the evidence of the plaintiff, 
that he testified to facts justifying the finding, and the rule is 

(494) well settled that we cannot review the action of the judge when 
there is any evidence. 

I t  was the duty of the judge to submit the issues to the jury, upon 
demand of the plaintiff, as he had not waived his right to a jury trial, 
and the exception of the defendant to such action cannot be sustained. 

The fourth, fifth, sixth, and seventh assignments of error are to rul- 
ings within the discretion of the judge; and the eighth assignment is 
formal for the purpose of preserving the other exceptions. 

The third assignment would not be free from difficulty if i t  had not 
been held that the claim of the plaintiff for advances made to the firm 
was barred by the statute of limitations; but with this decision in favor 
of the defendant, he cannot complain that he was not allowed to offer 
evidence in addition to that introduced before the referee on the claim. 

The general rule is, undoubtedly, as his Honor held, that upon the 
coming in of a report, under a compulsory reference, the issues are to 
be determined by the jury on the evidence before the referee; but if an 
amendment is allowed, after the report is filed, containing an additional 
charge, the parties ought to be allowed to offer evidence as to such 
charge, because it was not embraced in the reference. 

The defendant has not, however, suffered any injury by the refusal 
to allow him to introduce the evidence, as there is no recovery against 
him on the additional matter contained in the amendment. 

We find no error of which the defendant can complain. - 
No error. 

Cited: Malcely v. Montgomery, 158 N. C., 590. 
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J. C. HORNER v. OXFORD WATER AND ELECTRIC COMPANY. 

(Filed 9 November, 1911.) 

1. Appeal and Error-Taxing Costs-Reference-Questions of Law. 
A ruling of the Superior Court judge that as a matter of law he is pre- 

cluded by a former judgment from taxing the cost of a reference, is re- 
viewable in the Supreme Court. 

2. Same-Procedure-Interpretation of Statutes. 
A former judgment appealed from and affirmed by the Supreme Court, 

"that the defendants do recover against the plaintiff and the surety on his 
prosecution bond the costs of this action," does not preclude a subsequent 
trial judge from taxing the cost of reference "against either party or ap- 
portioning it  among the parties in  his discretion" (Revisal, sec. 1268) ;  
and, in this case, it  is ordered that a t  a subsequent term the trial judge 
pass on the question and tax the cost of the reference in  accordance with 
the statute. 

APPEAL from Daniels, J., at May Term, 1911, of GRANVILLE. (495) 
Notion to divide the fees of referee and commissioner between 

plaintiff and defendant, under Revisal, sec. 1268. The court denied the 
motion, and plaintiff appealed. 

Qraha8m & Devin and B. 8. Royster for plaintiff. 
John W .  Hinsdale for defendant. 

BROWX, J. At  August Term, 1910, of GRANVILLE, Judge Lyon, ren- 
dered judgment against the plaintiff dissolving the restraining order 
theretofore issued, and ordered, "That the defendants do recover against 
the plaintiff and the surety on his prosecution bond the costs of this 
action." From said judgment plaintiff appealed to Supreme Court, 
which affirmed the judgment. Horner v. Electric Co., 153 N. C., 535. 

Upon the opinion being certified down, the defendant, a t  May Term, 
1911, moved for judgment in accordance with said opinion. Plaintiff 
moved that the allowance to the referee and stenographer and com- 
missioner to take depositions be paid equally by plaintiff and defendant. 
The court "being of opinion that he is concluded by the judgment ren- 
dered at a former term, adjudging that the defendant recowl. of plain- 
tiff the payment by defendant of any part of the costs, adjudged tha~t 
the defendant above named do recover against plaintiffs above named 
the costs of this action, including an allowance to the referee of $375; 
$75 of which shall be paid to his stenographer as a part of the costs of 
the referee, and costs of taking depositions, Francis J. McLaughlin, 
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commissioner, $38.75, and Harry Winfield, commissioner, $20. I t  i s  
ordered that the clerk shall tax the said amounts in the costs in this 
action." From this ruling the plaintiff appealed. 

The court made no allowance to referee and commissioner at  August 
Term, 1910, when the judgment was rendered which this Court 

(496) affirmed; but those fees were fixed and allowed by Judge Daniels 
at May Term, 1911. His Honor bases his refusal to apportion . 

them upon a supposed lack of power, thinking he was precluded by the 
former judgment. 

I n  that he was in error, and as he founds his ruling upon a lack of 
power, it is reviewable. S. v. Fuller, 114 N.  C., 894; Martin u. Bank, 
131 N. C., 123. We think he had as much right to apportion or divide 
the fees, if he saw fit to do so, as he had to fix them at all. 

Under Revisal, sec. 1268, fees of referees and commissioners to take 
depositions may be taxed against either party or apportioned among the 
parties, in the discretion of the Superior Court. Cobb v. Rhea, 137 
N. C., 298; Field v. Wheeler, 120 H. C., 269. 

As the judge who tried the cause and rendered j u d g n ~ n t  fnileJ to 
pass on the matter of referee's fees and commissions, and as the judg- 
ment then rendered contains no reference to theni, i t  was entirely within 
the power of the Superior Court at a subsequent term to adjust theni. 

The Superior Court will hear and pass on the motion and tax them 
as a whole against plaintiff or apportion them in its sound discretion 
between plaintiff and defendant. 

Reversed. 

JAMES A. ZACHARY, ADMINISTRATOR OF HERBERT H. BURGESS, v. NORTH 
CAROLINA RAILROAD COMPANY. 

(Filed 9 November, 1911.) 

1. Railroads-Interstate Commerce-Federal Employers' Liability Act. 
The act of Congress of April 12, 1908, known as  the Federal Employers' 

Liability Act, applies only to a carrier by railroad while engaged in inter- 
state commerce, and only to an employee "suffering injury while he is 
employed by such carrier in such commerce." 

Same. 
The killing of a railroad employee by a local switch engine while back- 

ing down the main line for the purpose of cutting out box cars from an 
interstate train, to place them in making up a n  unconnected train to run  
from and to points in the State, after he had left the train and was 
crossing the railroad yards to his boarding place, does not constitute a 
cause which falls within the provisions of the Federal Employers' Lia- 
bility Act. 400 
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5. Same-Lessor and Lessee-North Carolina Railroad. 
By reason of its leise to the Southern Railway Company, the North 

Carolina Railroad Company does not become a n  interstate carrier, and 
while the latter is  held to be liable as lessor for the negligent acts of 
omission or commission in certain instances when an injury is inflicted 
by i ts  lessee, yet the Federal Employers' Liability Act can have no appli- 
cation when it  appears that the employee was injured after he was off 
duty from an interstate train, and expecting to go on duty after another 
train had been made up for a destination within the State. 

4. Railroads-Master and Servant-Railroad Crossings-Negligence-Ques. 
tions for Jury. 

Evidence tending to show that plaintiff's intestate, an employee of a 
railroad, was killed a t  night by defendant railroad company's shifting 
engine runnihg backward without light or flagman on the end of the 
tender, a t  the rate of fifteen or twenty miles a n  hour, and while he was 
going to his boarding place, where he and other employees customarily 
passed, is sufficient for the jury upon the question of defendant's negli- 
gence. 

t. Railroads-Crossings-Look and Listen-Naster and Servant-Yature of 
Employment. 

While an employee of a railroad must exercise reasonable care for his 
own safety, the rule that one who crosses a railroad track must, as a 
matter of law, look and listen before doing so, does not apply in all its 
strictness to one who is employed in a railroad yard and whose duty 
makes i t  necessary for him to go frequently upon the tracks. 

6. Railroads - Crossings - BIaster and Servant - Nature of Employment - 
Contributory'Negligence-Questions for Jury. 

There was evidence tending to show that defendant's fireman, who had 
just come in on defendant's train, was hurrying across its tracks a t  night 
to his boarding house for his supper, going by the way ordinarily used by 
himself and other employees, with the purpose of soon returning to go 
out as fireman on another train of the defendant, and was run over 
and killed by defendant's switching engine running backward a t  the rate 
of fifteen or twenty miles an hour, without light or lookout on the end of 
the tender; that  another engine nearby with its blower on was making a 
loud noise so that the bell of the engine causing the death could not be 
heard by the intestate. There was evidence to the contrary: Held, the 
question of contributory negligence was not one of law, but for the jury to 
determine. 

APPEAL f r o m  Daniels, J., a t  February  Term, 1911, of GUIL- (498) 
FORD. 

T h e  action is  brought  to  recover damages f o r  t h e  negligent killing 
of H e r b e r t  H. Burgess, a fireman i n  the employment of t h e  Southern . 
Rai lway  Company, t h e  lessee of t h e  defendant, a t  Selma N. C., 29 
Apri l ,  1909. 
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These issues were submitted to the jury: 
1. Was the intestate of the plaintiff killed by the negligence of the 

lessee of the defendant, as alleged in the complaint ? Answer : Yes. 
2. Did the intestate of the plaintiff contribute to his death by his 

own negligence ? Answer : No. 
3. What amount, if any, is the plaintiff entitled to recover? Answer : 

$2,000. 
From the judgment rendered defendant appealed. The facts are 

sufficiently stated in the opinion of the Court. 

John A. Barringer, G. 8. Bradshaw, and T.  M. Culvert for plaintiff 
Wilson & Ferguson and John X. Graves for defendant. 

BROWN, J. There are twenty-three assignments of error in the rec- 
ord, none of them relating to the reception or rejection of evidence. 
These assignments present for consideration the three principal conten- 
tions of the defendant: 

1. That the act of Congress of 22 April, 1908, known as the Federal 
Employers' Liability Act, applies, and that the cause should have been 
determined under the provisions of that act. 

2. That there is no sufficient evidence of negligence. 
3. That in any view of the evidence, the intestate was guilty of such 

contributory negligence as under the law of this State bars recovery. 
Does the Federal act Apply? 

(499) Plaintiff's intestate was fireman of engine 862, which was 
standing at  the time of the occurrence on the cinder track at 

Selma, N. C. H e  had been oiling his engine and preparing it to take 
a train from Selma to Greensboro, which was made up a t  Selma. H e  
started across the tracks to go to his boarding house before leaving, and 
was stricken and killed by a local switch engine, which a t  the time was 
backing down the main line for the purpose of cutting out two cars, 
which had come in from Pinners Point, Va., on train 72 for transpor- 
tation to Greensboro, N. C. Train 72 is known as Pinners Point train 
via Selma to Goldsboro, N. C. 

Engine 862 was not attached to any cars at  the time, but was being 
prepared to haul a train from Selma to Greensboro composed of mis- 
cellaneous cars. All cars brought in from Pinners Point, Va., by train 
72 for points west of Selma are included in this train. 

We are of opinion that the Federal act does not apply, and that the 
case was properly tried under the State law. 

The act applies only to a carrier by railroad while engaging in inter- 
state commerce, and only to an employee "suffering injury while he is 
employed by such carrier in such commerce." 
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The point was not discussed on the argument or in the briefs, but it 
occurs to us that the North Carolina Railroad is not an interstate rail- 
road, nor is that corporation itself engaged in interstate commerce. 
I ts  tracks and property lie wholly within the State of North Carolina, 
extending from Goldsboro to Charlotte. I t  is true, the tracks and prop- 
erty are leased to the Southern Railway Company, a corporation of an- 
other State, that is engaged in both inter- and intrastate commerce; 
but that does not necessarily make the North Carolina Railroad Com- 
pany an interstate carrier within the meaning of the act of Congress, 
any more than A would be made a wholesale grocery merchant because 
he had leased his warehouse to B, who conducted such business in it, 
and had assumed responsibility for B's debts. , 

The corporation known as the North Carolina Railroad Company 
is in existence, has its officers and directors, receives its annual rents from 
its lessee, the Southern Railway Company, and distributes them among 
its stockholders; but it is not an interstate carrier within the 
meaning of the Federal act. 

I t  is also true that this Court has held in Logan v. R. R., 116 
(500) 

N. C., 941, that this lessor is responsible for all acts of negligence of 
its lessee occurring in the conduct of- business on the lessor's road, i t  
matters not what kind of commerce the lessee is engaged in at the time. 
But that is because a railroad corporation cannot escape its responsitil- 
ity by leasing its road. I t  is still liable for its lessee's acts of corrmis- 
sion and omission, whether they occur in interstate or intrastate com- 
merce, although the lessor is not actually engaged in either. 

We do not think the Federal act applies, for the reason that the de- 
ceased a t  the time when killed was not employed by the Southern Rail- 
way, the lessee, in interstate commerce. At the time, he was killed tha 
deceased was not engaged in an act of any kind of commerce. H e  wai 
on the way to his boarding house for a purpose entirely persorial to him- 
self and not on the carrier's business. The deceased had o i l ~ d  rtnd 
prepared his engine to make the run from Selma to Greensboro, points 
within this State. The engine was stationary and had not been aitached 
to any cars. The deceased was on his way to his boarding house, and 
was killed by a local switch engine which was then unattached to any 
cars, but going for two cars from Pinnere Point, Va., for the purpose 
of attaching them to the train that engine 862 was expected to pull. 
So far  as the evidence shows, the deceased nor his engine had ever been 
engaged in any other work except this local run from Selma to Gxel~s-  
boro. 

I f  the contention of the defendant can be maintained, then it fc!lcws 
that all employees of railways that do an interstate business are necea- 
sarily employed in interstate commerce. The ticket seller who sells a 
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ticket to a traveler going beyond the State, the car cleaner who cleans 
the car he is to travel in, the man who loads the engine tender with coal 
which is to pull him, and the gatekeeper who examines his ticket and 
passes him on to his car, are all employed in interstate commerce. 

The Employers' Liability Act of 1906 was declared repugnant to the 
Constitution because by its terms it embraced all enlployees of a 

(501) railroad, interstate and intrastate, and that the two were so inter- 
blended in the statute that they were incapable of separation. 

Employers' Liability cases, 207 U. S.,  463. I f  the contention of the 
learned counsel for defendant be well founded, then the subsequent act 
of 1908 would apply to all employees of a railway engaged in both 
kinds of commerce, however remotely they are connected with it. This 
would accomplish the very end which it would seem could not be ac- 
complished by the Federal Congress under the first act. The conten- 
tion would extend the power of Congress to almost every conceivable 
subject of railway transportation, however inherently local, and would 
destroy the authority of the States over matters which from the be- 
ginning have been under their control. 

Was the evidence of negligence sufficient to justify the court in sub- 
mitting the matter to the jury? We think so. The evidence offered 
by plaintiff tends to prove that the deceased was compelled to cross the 
several tracks of the railroad to go from his engine to his residence; 
that it was customary for all employes to pass to and fro over these 
tracks; that it was dark at  the time and the switching engine was run- 
ning backwards, tender foremost, from fifteen to twenty miles an hour. 
Two witnesses testify that there was no light whatever on the end of 
the tender that was moving forward, nor was any flagman there. This is 
ample evidence of negligence to go to the jury. Ray v. R. R., 141 
N. C., 84; Smith v. R. R., 132 N.  C., 819 ; Purnell v. R. R., 122 N .  C., 
832. 

Was the plaintiff's intestate, in any view of the evidence, guilty of 
such contributory negligence as bars recovery 1 We think not, and that 
his Honor properly submitted that matter to the consideration of the 
jury. Had  it appeared from the evidence offered by plaintiff that his 
intestate was guilty of contributory negligence, i t  is settled by precedents 
that the court may .sustain the motion to nonsuit or direct a verdict 
upon that issue. Baker v. R. R., 150 N .  C., 562; Strickland v. R. R., 
ib., 4. 

Under the conditions surrounding the intestate we cannot say, as 
matter of law, that in any view of the evidence he was guilty of contrib- 

utory negligence. His  Honor properly submitted the matter to 
(502) the jury under what is commonly known as the rule of the pru- 
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dent man. There is strong evidence of contributory negligence, but 
the evidence is not all of that character from which only one infer- 
ence can be drawn. 

I f  nothing appeared in evidence except the testimony of Oliver, the 
ekgineer of the switching engine that killed the intestate, it may be 
that the court might well have sustained the defendant's contention. 
But there are many facts and circumstances in evidence which tend to 
exculpate the intestate and to explain his conduct. The intestate was 
evidently in a hurry to go to his residence and return to his engine; 
he was compelled to cross six tracks; there was no other way; it was 
the universal custom for the employees to cross these tracks passing to 
and from their places of residence on the south side; the big freight 
engine 719 was standing on the track about eight feet from main 
line with its blower on, making a very loud noise, so that the bell of 
the switching engine could not be heard by the intestate, who at the 
time came from behind No. 719 and started to step on main track and 
was killed by the switch engine. The engineer of that engine says that 
the intestate did not look, and that if he had looked he could have seen 
the switch engine. That is the construction put by the engineer upon 
intestate's conduct from the engineer's point of view, but under all the 
circumstances, taking the evidence as a whole, it ought not to be held 
to be conclusive. The intestate could not well hear the ringing bell or 
the approach of the switch engine because of the blowing off of 719. 
I t  was dark and possibly be could not see the switch engine. He had 
the right to rely upon the invariable requirement that an approaching 
engine would display a headlight at night. Had there been a headlight 
he probably would have seen it before he stepped upon the track. The 
absence of it may have misled him, and lured him to his death. 

While an employee must exercise reasonable care, the rule that one 
who crosses a railroad track must, as a matter of law, look and listen 
before doing so, does not apply in all its strictness to one who is em- 
ployed in a railroad yard and whose duties make i t  necessary 
for him to go frequently upon the tracks. Wolf v. R. R., 154 N. C., (503) 
571 ; Sherrill v. R. R., 140 N. C., 255 ; Weiss v. Bethlehem Iron 
Co., 88 Fed., 23; R. R. v. Jackson, 78 Ark., 100; R. R. v. Peterson, 156 
Ind., 364; Shoner v. Pennsylz-ania Co., 130 Ind., 170; ~VcMarshall v. 
R. R., 80 Iowa, 757; Jordan v. R. R., 58 Minn., 8. 

I t  is well said by Mr. Justice Xanning in his clear and well-considered 
opinion in Parris v. R. R , 151 N. C., 483 : "While we are in no wise 
inclined to relieve the person crossing the tracks of a railroad from the 
imperative duty of observing the measure of caution so well established 
for his safety by the well-considered decisions of this and other courts, 
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yet  'it cannot always be  said t h a t  h e  is gui l ty  of contributory negli- 
gence, a s  a mat te r  of law, because h e  did not continue to look and  listen 
a t  a l l  t imes continuously f o r  approaching trains, where he  w a s  misled 
b y  t h e  company o r  h i s  a t tent ion was r ightful ly directed to  something 
else as  well' ( 3  Ell iot t  on  Railroads, see. 1166a), o r  t h a t  h e  failed t o  look 
i n  opposite directions a t  the  same moment  of time." 

T a k i n g  into c ~ n s i d e r a t i o n  the  whole evidence, a n d  weighing t h e  con- 
ditions and  circumstances surrounding the  intestate, we  a r e  of opinion 
t h a t  h i s  H o n o r  properly submitted t h e  question of contr ibutory negli- 
gence t o  the  j u r y  a n d  overruled t h e  motion to nonsuit.  

T h e  charge i s  a f u l l  a n d  clear presentation of both sides of t h e  con- 
troversy, 'and we find n o  e r ror  i n  i t  of which t h e  defendant can justly 
complain. 

N o  error. 

Cited: Myers v. R. R., 162  N. C., 345; Rem v.  R. R., 170 N. C., 
1 5 0 ;  Himon, v. R. R., 172 N. C., 652. 

(504) 
THEl TOWN O F  TARBORO v. H. L. STATON. 

(Filed 9 November, 1911.) 

1. Cities and Towns-Street Improvements-Abutting Owners-Assessments 
-Notice-Front-foot Rule. 

The proper authorities of a town, acting under legislative powers'con- 
ferred, may pass a valid and enforcible ordinance requiring the owners 

, of property abutting upon a street to curb and gutter the portion of the 
street in front of their property according to certain stated specifications, 
the one-half of the cost to be borne by the town and the other half by the 
owners of abutting property according to frontage, with provision that on 
failure of the owners to make these improvements within thirty days 
after due notice given, the work shall be done by the town authorities and 
the proportionate part of the cost thereof assessed against the property 
of the adjoining owners in the manner stated. 

2. Same-Legislative Powers-Governmental Functions - Equality -Power 
of Courts. 

While these assessments are upheld on the theory of special benefits 
conferred, and which bear some reasonable relation to the burdens im- 
posed, authority to make them is referred to the sovereign power of 
taxation, which is primarily and as  a rule exclusively a legislative power; 
and where the Legislature, or a municipal government exercising legis- 
lative power expressly conferred for the purpose, has provided for a local 
improvement of this character, i ts action is conclusive as to the necessitf 
for the improvement; and in establishing general rules, by any of the 
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recognized methods, imposing special assessments for its construction 
and maintenance and in applying these rules or methods to the property 
of an individual owner, the courts are permitted to interfere only in rare 
and extreme cases, in  which i t  is clearly manifest that the principle of 
equality has been entirely ignored and gross injustice done. 

3. Same-Resulting Benefits-Equalization-Constitutional Law. 
Where a municipal ordinance of the kind indicated directed the con- 

struction of a curb and gutter along a public street, one-half of the cost 
to be borne by the town and the other half by the abutting property-own- 
ers, to be assessed according to the front-foot rule, an assessment accord- 
ing to the rule established of $63.12 against plaintiff's property having a 
frontage of 252% feet is not so unreasonable or oppressive as to justify the 
interference of the court, and the position is not affected by the fact that  
the commissioners in  making the assessment did not, in  the particular 
instance, take into consideration t h e  question of special benefits to the 
owner's lot. 

4. Cities and Towns-Street Improvement-Abutting Owners-Assessment- 
Notice. 

The provision of a statute affording an abutting OM ger on a street ample 
opportunity to appear and question the amount or validity of a n  as- 
sessment made on his property for street improvement there, is valid. 
Kinston u. Loftin, 149 N. C., 255, cited and approved. 

WALKER, J., dissenting. 

APPEAL from Whedbee, J., at June Term, 1911, of EDGE- (505) 
COMBE. Action to enforce a lien for special assessments. 

I t  appeared that the municipal authorities of Tarboro, acting under 
power expressly conferred by the Legislature, had passed an ordinance 
requiring the owners of property abutting on that part of Main Street 
from Church Street to Howard Avenue to curb and gutter the portion 
of the street in front of their property according to certain stated speci- 
fications, the one-half of the cost to be borne by the town and the other 
half by the owners of abutting property according to frontage, and pro- 
viding further, if any abutting owners should fail to make said im- 
provement within thirty days after due notice given, the proper officers 
of the town should have same done, and that one-half costs thereof 
should be assessed against said property owners at  so much per front 
foot, etc. That defendant, after notice duly given, had failed and re- 
fused to comply with the terms of the ordinance. The work was done 
by the authorities, the cost thereof requiring an assessment of 50 cents 
per front foot, and showing plaintiff's portion to be $63.12. 

The act in question declares the amounts properly assessed to be a 
lien on respective lots enforcible by action in the Superior Courts, and 

407 



I N  THE SUPREME COURT. [I56 

contains the provision: "And in his answer to the action so instituted 
the owner shall have the right to deny the whole or any part of the 
amount claimed to be due by the town, and to plead any irregularity 
in reference to the assessment, and the issue raised shall be tried and the 

cause in other respects disposed of according to law and the prac- 
(506) tice of the court." 

Defendant resists recovery chiefly on the ground (1) that the 
property of defendant in fact received no special benefit by reason of 
the alleged improvement; (2)  that such special benefits were in no 
wise considered by the authorities when the assessment was ordered or 
made ; and, having made answer to this effect, tendered issues presenting 
his position, and same were declined. 

On issues submitted by the court, the jury rendered the following 
verdict : 

1. Did the commissioners of Tarboro in making the assessment take 
in consideration the special benefits the property assessed received in 
addition to the benefits received by the community at  large? Answer: 
No. 

2. Was the work done according to' the requirement of the notice 
served on the property-owner ? Answer : Yes. 

3. I e  the defendant's lot so situated and located that any assessment 
charged against i t  should not be measured by the frontage rule? An- 
swer : No. 

4. What amount, if any, is the plaintiff entitled to have charged and 
assessed as a lien against the property of the defendant described in 
the complaint? Answer: $63.12, which is admitted to be one-half of 
the actual reasonable cost of the curbing and gutter. 

Judgment on the verdict, and defendant excepted and appealed, as- 
signing for error the refusal to present or consider the questions em- 
bodied in  his issues. 

SY. 0.  Howard for plaintiff. 
G. M.  T .  Fountain and Marshall C.  Staton for defendant. 

HOKE, J., after stating the case: The right to impose burdens of 
this kind and the method of assessment by the frontage rule, in cases 
like the present, have been upheld in several decisions of our Court, 
as in Kinston v. Wooten, 150 N. C., 295; ginston v. Loftin, 149 N. C., 
255; Asheville v. Trust Co., 143 N .  C., 360; Hilliard v. Asheville, 118 

N. C., 845; Raleigh v. Peace, 110 N. C., 32. While it is said 
(507) in these and other cases that assessments of this character can 

only be upheld on the "theory of special benefit conferred and 
which bear some reasonable relation to the burdens imposed," the right to 
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make them as a general proposition is referred to the sovereign power 
of taxation, which is primarily, and as a rule exclusively, a legislative 
power. And it is held with us, and the ruling is, we think, in accord 
with the great weight' of authority, that in reference to a local improve- 
ment, governmental in its nature, and the action of the Legislature, or of 
local authorities exercising legislative power expressly conferred for 
the purpose, is conclusive as to the necessity for a given improvement 
and in establishing general rules, by any of the recognized methods, im- 
posing special assessments for its construction and maintenance. And 
in  applying these rules or methods to the property of an individual 
owner and on the question of amount, the legislative declaration shall 
so far prevail that i t  is only in rare and extreme cases that the courts 
are allowed to interfere. Speaking to this question in Raleigh v. Peace, 
supra, the Court held: "The power to levy such assessments is derived 
solely from the Legislature, acting either directly or through its local 
instrumentalities, and the courts will not interfere with the exercise of 
the discretion vested in the Legislature as to the necessity for or the 
manner of making such assessments, unless there is a want of power or 
the method adopted for the assessment of the benefits is so clearly 
inequitable as to offend some constitutional principle." And in Asheville 
v. Trust Co., 143 N .  C., 360, it was said: "It has been repeatedly de- 
cided that the legislative act of assigning districts for special taxation 
on the basis of benefits cannot be attacked on the ground of error in 
judgment regarding the special benefits and defeated by satisfying a 
court that no special and peculiar benefits are received. I f  the Legisla- 
ture has fixed the district and laid the tax for the reason that, in the 
opinion of the legislative body, such district is peculiarly benefited, its 
action must in general be deemed conclusive." Again, .in Xinston v. 
Wooten, supra, it was held: ('As a general rule, the assessment of ad- 
joining property by a city for the paving of its streets and side- 
walks by the front-foot rule will be upheld; but in instances (508) 
where it is made to appear that in applying this rule to the prop- 
erty of an individual owner there is a marked dispropo~tion between 
the burden imposed and any possible benefit, so that it is manifest that 
the principle of equality had been entirely ignored and gross injustice 
done, the court may interfere and afford proper relief." 

I n  this case the Court further said: "It will thus be seen that, while 
the right of the court to interfere for the protection of the individual 
owner of property is recognized, its exercise can only be justified and 
upheld in rare and extreme cases, when it is manifest that otherwise 
palpable injustice will be done and the owner's right clearly violated. 
This limitation arises of necessity in this scheme of taxation, for in its 
practical application it would well-nigh arreet all imposition of these 
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burdens if each individual owner of property were allowed to interfere 
and stay the action of the officials on any other principle." The opinion 
then refers with approval to the case of Atlanta v. Hamlein, 96 Ga., 
383, and in which Atkinson, J., said: "As a general proposition, upon 
the question of benefit, whether general or special, the owner is con- 
cluded by an expression of the legislative will. Where power is con- 
ferred upon the municipal authorities, in their discretion, to inaugurate a 
system of street improvements, with the power likewise conferred of 
imposing upon the abutting lot owners a proportionate share of the cost 
of such improvements, such power may be well exercised by the city au- 
thorities without giving notice of any character to the lot owner; and it 
is inconsistent with the proper exercise of the taxing power, and would . 
tend to a manifest embarrassment of the public in  the prosecution of 
these public improvements, if, upon every assessment, the lot owner 
were entitled to have the question judicially determined whether or not 
he would be benefited by the proposed improvement. As to whether he 
was benefited or not is a question which should address itself to the 
discretion of the municipal authorities. Their judgment upon this 
subject is ordinarily, except in the most extreme cases, conclusive; but, 

as we have before stated, it is not allowable that the municipal 
(509) authorities, under the guise of a public improvement, should 

arbitrarily deprive the citizen of his estate. If ,  therefore, in the 
levy of such assessments, the cost of the improvement be so dispropor- 
tionated to the value of the estate sought to be improved as that the levy 
of the assessment amounts to a virtual confiscation of the lot owner's 
property, such assessment cannot be upheld as a legal or valid exercise 
of the power to tax for such improvements." 

These decisions are sustained, we think, as stated, by the weight of 
well-considered authority. The case of Norwood v. Baker, 172 U. S., 
269, as interpreted and applied by subsequent decisions of the same high 
Court not being in direct or necessary antagonism to the view presented, 
see French v. Asphalt Paving Oo., 181 U.  S., 324; Wight v. Davidson, 
181 U. S., 371; Tormwanda v. Lyon, 181 U.  S., 389; Atlanta v. Hamleiin, 
supra; Preston v. Rudd, 84 Ky., 150; Wheeler v. District Court, 80 
Minn., 293; Elliott on Roads and Streets (3 Ed.), sec. 685; Hamilton 
Special Assessments, sec. 181; Judson on Taxation, sec. 359. 

This, then, being the correct principle, the position contended for by 
defendant can in no wise be sustained. The statute confers ample au- 
thority. The front-foot rule has been adopted and declared a correct and 
proper method and the amount assessed against defendant, $63.12 for 
a frontage of 2521/2 feet, would seem to be reasonable, just, and moder- 
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ate. Certainly there is nothing in the record or in the evidence which 
shows or tends to show facts which would authorize the Court to inter- 
fere or stay collection of the amount charged. 

On the question of notice, the provision of the law, affording defend- 
ants an opportunity to appear and question the amount or validity of an 
assessment, has been approved and held sufficient in a statute of similar 
import in Kinston v. Wooten and Kinston v. Loftin, supra, the doctrine 
being stated in Loftin's case as follows: "A statute authorizing such 
an assessment which provides for a notice that will enable the property 
owner to appear before some authorized tribunal and contest the validity 
and fairness of the assessment before i t  becomes a fixed charge on 
his property is not open to the objection that it deprives the owner (510) 
of his property without due process of law." 

There is no error, and the judgment below must be affirmed. 
No error. 

WALKER, J., dissenting: This is a very important case, and the prin- 
ciple, which is said in the opinion of the Court to control it, is far- 
reaching in its necessary consequences. I t  is held, substantially, that 
the State, either directly by legislative enactment, or indirectly by act- 
ing through some local municipal body, may practically take the citi- 
zen's property for a public use without just compensation, if that use 
consists in improving the streets and sidewalks of a village, town, or 
city. I do not, for a moment, controvert the position that abutting 
property in a town may be assessed to pay expenses of improve- 
ments, when it is especially benefited thereby; but there is no more 
power or right to make the owner of abutting property pay for 
improvements of streets or sidewalks, where there is no benefit to him, 
than there is to tax him for the general public benefit, when there is 
no return to him in the way of protection to himself or his property, 
or to take his property by condemnation or otherwise, without just 
compensation. One is as much confiscaltion as the other. The Legis- 
lature may provide for the determination of the question of benefit 
to any particular property, and, perhaps, under the authorities, the 
decision of the tribunal so authorized to consider and decide whether 
there is a special benefit and how much i t  is, and to provide whether it 
shall be paid for by the front-foot rule or by establishing districts for the 
assessment of such benefits, may not be reviewed; but that is a very 
different question from the one presented in this case, where the de- 
fendant's property is made to pay tribute to the public, regardless of 
benefit to his property and without even providing any method for de- 
ciding whether his property has received a special benefit or not. Under 
the charter of the plaintiff, the owner is required to pave, curb, or other- 
wise improve the sidewalk in front of his lot, and to pave or improve 
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one-fourth of the street, without reference to benefits of any kind, 
and upon his failure to do so the town commissioners are au- 

(511) thorized to have the work done, and "the cost thereof shall be 
borne by the owner or owners of such lot and shall constitute a 

lien to the same extent that municipal taxes assessed against the same 
are a lien thereon." This is not in accordance with our Constitution, 
the Constitution of the United States,- or the principles of natural 
justice and right, as declared by one of our greatest jurists, Chief 
Justice Rufin, in  Davis v. R. R., 19 N. C., dnno. Ed. 460, where i t  is 
said: "The principle (of compensation) is, however, so salutary to the 
citizen, and concerns so nearly the character of the State, that it may 
well be urged that it must be consecrated by its adoption in some part 
of the free Constitution of this State. We should be reluctant to pro- 
nounce judicially our inability to find i t  in that instrument. If it be 
not incorporated therein, the omission must be attributed to the belief 
of the founders of the Government that the Legislature would never per- 
petrate so flagrant an act of gross oppression, or that i t  would not be 
tolerated by the people, but be redressed by the next representatives 
chosen. There is no doubt that, while the Legislature and people of this 
State expressly restricted the action of the General Government on this 
subject, it must have been supposed by the people that their own local 
government was in like manner restrained, or would never act in a man- 
ner to make such a restraint necessary. There is, however, no clause in 
that instrument which seems to bear on the point, unless it be that which 
is relied on in the argument for the defendant. I t  is the 12th section 
of the Bill of Rights, which declares, 'that no freeman shall be disseized 
of his freehold, or deprived of his life, liberty, or property, but by the law 
of the land.' Under the guaranty of this article, it has been held, and 
in our opinion properly held, that private property is protected from 
the power of despotic resumption, upon a legislative declaration of 
forfeiture, or merely to deprive the owner pf it, or to enrich the treasury, 
unless as a pecuniary contribution by way of 'tax. Such acts have no 
'foundation in any of the reasons on which depends the power, in virtue 
of the right of eminent domain, to take private property for the public 

use, and they could not be sustained by the offer of the fullest 
(512) compensation. Though not so obvious, it may also be true 

that the clause under consideration is restrictive of the right 
of the public to the use of private property, and impliedly forbids it, 
without compensation." This fair and equitable principle has been 
so uniformly adopted in subsequent decisions of this Court, following 
the precedent thus established by Davis v .  R. R., that no one now at- 
tempts to gainsay that, under our system of State government, a man's 
property cannot be taken directly or indirectly, nor can be be deprived 
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of the use of the emoluments thereof, without just compensation for the 
loss to him. Where is the difference between compelling him to pay the 
amount of an assessment levied upon his lot and which constitutes a 
lien thereon until paid, and to pay which i t  may be sold and thereby de- 
prive him.of it, and taking directly by condemnation for a public use? 
None at all, except in form. I n  the one case you make him give up his 
money to save his land-and money is itself property-and in the other 
you take the land itself without the right of redemption by paying the 
money. With all due deference to my brethren, who have overruled my 
opinion, I take leave to say that 'there is no decision to be found in the 
books and no authority elsewhere, that holds the arbitrary provision of 
this charter and the proceedings taken in pursuance thereof to be valid. 
I t  is far better that ambitious ~dlages ,  towns and cities should not grow 
so rapidly, than that the sacred rights of the citizens should be destroyed 
or even impaired. 

A similar idea was advanced by Judge Byfium in French v.  Commis- 
sioners, 74 N. C., 692, in speaking of our dealing with the property and 
rights of others, with special reference to the power of taxation. "The 
other and better way, however," he said, "is to reduce the expenditures. 
The old proverb, 'Cut the garment according to the cloth,' has in it much 
practical wisdom. I t  is illustrated every day in private life, and is the 
foundation of individual integrity, contentment, and success. I n  every 
relation of wholesome life men adapt their wants and expenditures to 
their income. No good reason,can exist why the same obligation does 
not rest upon corporations and is not equally as practicable. Instead 
of which, as things now go, those who are intrusted with other 
people's money and property, whether States or counties, in- (513) 
stead of practicing prudence and economy in the discharge of 
their trust, seem emulous of each other in  extravagance. The end of 
such a course is easily seen, and must be one of disaster." 

I t  is much better not to progress'so rapidly than to make the citizen 
pay tribute to the public, for which he receives no corresponding benefit, 
apart from that enjoyed by other members of the community. 

Judge Dillon said: "Special benefits to the property assessed, that 
is, benefits received by it in addition to those received by the community 
at  large, is the true and only just foundation upon which local assess- , 

ments can rest; and to the extent of special benefits it is everywhere ad- 
mitted that the Legislature may authorize local taxes or assessments to 
be made.'' 2 Dillon on Mun. Gorp., 933 (3).  

I will refer to one case decided by this Court, and then pass to a 
general consideration of the other authorities cited in the opinion, 
and to what is said upon the subject by the text-writers. I n  Xinstort 
v. Wooten, 150 N. C., 300, referring to Norwood v.  Baker, 172 U .  S., 269, 
and French v. Paving Co., 181 U .  S., 324, which is erroneously sup- 

413 



I N  T H E  SUPREME COURT. [I56 

posed to have modified it, it is said that "the system provided in the 
different States will usually be recognized by the Federal courts as 
conclusive, in so far as they establish general rules for making asses& 
ments; yet, if in applying these rules, or any given method, to the prop- 
erty of an  individual, it should appear that there is a marked dispropor- 
tion between the burden imposed upon the lot owner and any possible 
benefit his property may derive from the improvement, so that it will 
manifestly appear that the presumption of equality had been entirely 
ignored and gross injustice done, the court will interfere and grant 
relief." What greater inequality can there be between a burden imposed 
and no benefit at all in return? I f ,  as eaid iq that case, the courts 
will intervene and enjoin the assessment if the burden is great and the 
benefit small, what will the court do when there is a11 burden and no 

benefit, as in this case? for as the jury have found that benefits 
(514) were not oonsidered at all, we must assume there are none, for 

there are none shown to exist by the decision of a judicial tribunal 
or even of an arbitrary one. And then again, the charter gives to the 
commissioners, who may be a municipal oligarchy, the unlimited and 
arbitrary power to assess a citizen out of his property without the 
slightest regard to his benefits or the right of compensation for property 
forcibly taken from him for the benefit of the public. This despotic 
power resides in the board of commissioners, to be exercised at  their 
will, and they may simply declare, in the exercise of it, that the abutting 
owner shall pay all the costs of the improvement. Remember that I 
have fully conceded the right of the Legislature, by itself or through a 
local municipal body, to prescribe the manner in which the benefit may 
be ascertained, and to levy or apportion the assessment according to some 
rule, by district, front foot, superficial area, or value, or otherwise, so 
that there is not such manifest disproportion between burden and benefit 
as to work oppression or shock our sense of justice. But how can we 
adjudge that there is such a disproportion unless we have, at  least, some 
tangible idea of what the benefit is, so that we may compare it with the 
burden? Proportion must exist between two or more well-known 
things-something that can be seen or understood. I t  cannot be predi- 
cated of something that is not known as between i t  and something that 
is known. All burden and no benefit does not suggest the idea of pro- 
portion, and that is the nonproportion which this charter, and the ordi- 
nances adopted in pursuance of it, have established. Recent text-writers 
on this subject, who have reviewed all the decisions rendered up to the 
time their treaties were published, have thus stated the conclusion 
reached by them, after examining all the authoritieg many of which 
are cited in the notes to the section we quote, which is as follows: 
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"In order to justify a local assessment, the improvement must not only 
be public in its nature, but it must confer an especial and local benefit 
upon the property which is so assessed therefor. I f  the improvement 
confers an especial local benefit i t  is no objection to an assessment there- 
for that i t  is constructed so as to benefit the public as much as 
possible and to injure it as little as possible. Improvements of (515) 
this sort must 'have a double aspect of general public benefit 
and also of peculiar local benefit.' The attempt to state in general 
terms what constitutes a local special benefit has often been made. 
'Benefits are special when they increase the value of the land, relieve 
it  from a burden, or make it especially adapted to a purpose which 
enchances its value.' 'Whatever gives an additional value to the particu- 
lar parcel of land is a special and not a general benefit, and it may be a 
special benefit though not an immediate one.' Without such local benefit 
the improvement may be public in character, so that the expense thereof 
may be borne by general taxation; but a local assessment, based upon 
the theory of benefits, cannot be levied therefor." Jones & Page on 
Assessments, sec. 284. 

Norwood v. Baker, 172 U.  S., 269, is directly opposed to the decision 
in this case. I t  was there held that an assessment upon abutting 
property by the front foot, without taking special1 benefits into account, 
for the entire cost and expense of opening a street, including not only 
the amount to be paid for the land, but the cost and expense of the 
proceedings, is a taking of private property for public use without 
compensation. 

I t  is said, though, that the Norwood case has been reconsidered 
since by that Court and so qualified, modified, and explained that there 
is little or nothing, as an authority, left of it. I do not agree to this 
criticism of the case or to the effect of later decisions upon it as an 

'authority. It  has been distinguished in some cases, but not overruled, 
and its authority as a precedent, when more recent cases reviewing it  
are rightly considered, has not even been impaired, at least, so far as 
the question involved in this case is concerned. 

I t  is supposed that the case of French v. Barber Asphalt Paving Co., 
181 U. S., 324, and the other cases cited in the opinion from that volume 
of the reports of the same Court, have so modified the decision in 
Norwood's case as to diminish if not destroy its weight as an authority. 
I do not think so. The reasoning in those cases is devoted largely 
to a consideration of the manner of apportioning the assessment, (516) 
whether "in proportion to frontage, the area, or the market value 
of the land, or in proportion to the benefits as estimated by commis- 
sioners," without any reference: to the other methods. But there will be 
seen running through all of the discussions in these cases that there 
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must be some determination that the property is benefited, and then the 
Legislature may decide, in its discretion, how the assessment may be 
apportioned. This will appear by the extract I have just taken from 
Wright v. Daviclsor~, 181 U.  S., at p. 379 (cited in the opinion of the 
Court), and this expression of the Court in that case: '(The class of 
lands to be assessed for the purpose may be either determined by the 
Legislature itself, by defining a territorial district, or by other designa- 
tion; or i t  may be left by the Legislature to the determination of com- 
missioners, and be made to consist of such lands, and such only, as the 
commissioners shall decide to be benefited." The Legislature may decide 
that certain lands within a given or prescribed area will be benefited 
by an improvement, and form a taxing district for the purpose of ap- 
portioning the assessment. I t  is not the method of apportionment that 
I am critioising, but the taking of a citizen's property, not only without 
just compensation, but without any compensation; and you may as 
well take his land specifically as his money. There is no difference, as 
far  as he is concerned. I n  French v .  Barber Asphalt Go., supra, the 
Court, in attempting to show that Norwood's case does not conflict with 
the decision in that case, says that the decree in the Norwood case did 
enjoin the making and collecting of the special assessment, as being 
equivalent to confiscation or a taking of property for a public use, with- 
out just compensation and, therefore, without due process of law in 
violation of theefourteenth amendment; but it further says that it left 
the village of Norwood free ('to make a new assessment upon the plain- 
tiff's abutting property for so much of the expense of the opening of the 
street as was found, upon due and proper inquiry, to be equal to the 
special benefits accruing to the property"; the matter being left, with 

this limitation, under the control of the local authorities. 
(517) I n  Williams v. Eggleston, 170 U. S., 304, it was said by the,  

Court upon this very question: "Neither can it be doubted that, 
if the State Constitution does not .prohibit, the Legislature, speaking 
generally, may create a new taxing district, determine what territory 
shall belong to such district and what property shall be considered as 
benefited by a proposed improvement. But the power of the Legislature 
in  these matters is not unlimited. There is a point beyond which the 
legislative department, even when exerting the power of taxation, may 
not go consistently with the citizen's right of property. As already 
indicated, the principle underlying special assessments to meet the cost 
of public improvements is that the property upon which they are im- 
posed is peculiarly benefited, and therefore the owners do not, in fact, ' 
pay anything in excess of what they receive by reason of such improve- 
ment. But the guaranties for the protection of private property would 
be seriously imeaired if it were established as a rule of constitutional 
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law that the imposition by the Legislature upon particular private 
property of the entire cost of a public improvement, irrespective of any 
peculiar benefits accruing to the owner from such improvement, could 
not be questioned by him in the courts of the country." I n  Norwood v. 
Baker the Court thus expressed itself: "Undoubtedly, abutting owners 
may be subjected to special assexments to meet the expenses of opening 
public higk&ays in front of their property, such assessments, according 
to well-established principles, resting upon the ground that special bur- 
dens may be imposed for special or peculiar benefits accruing from pub- 
lic improvements. Mobile County v. Kimball, 102 U. s., 961, 703, 
704; R. R. v. Decatur, 147 U.  S., 190, 202; Bauman v. Ross, 167 U. S., 
548, 589, and authorities there cited. And according to the weight of 
judicial authority, the Legislature has a large discretion in defining the 
territory to be deemed specially benefited by a public improvement, and 
which may be subjected to special assessment to meet the cost of such 
improvement." But while this is true, it has not the power itself, nor can 
i t  be conferred upon municipal boards, to arbitrarily take the property of 
the citizen without any reference to benefits to be received by him 
from the public improvement. I n  Baleigh v. Peace, 110 N. C., (518) 
a t  p. 38, Justice Shepherd said: "It is, therefore, preeminently 
just, as well as the duty of the lawmaking power, to provide for an 
equitable adjustment of such burdens in proportion to the benefits con- 
ferred." Rufin, J., says in Shuford v. Commissioners, 86 N .  C., 552: 
"(Such measures) are committed to the unrestrained discretion of the 
lawmaking power of the State, only, as I take it, that the burden imposed 
on each citizen's property must be in proportion to the advantages it 
may derive therefrom." 

I t  is well not to vest too much authoritv in local tribunals. in the 
matter of taking or assessing private property. I t  is liable to great 
abuse and often tends to oppression. Unlimited discretion is dangerous, 
and no man's property or rights should be held subject to the mere will 
or caprice of another. This is a government in which responsibility of 
the public official to the people is of the first importance. Power, it 
has been said, is always, though gradually, stealing from the many to 
the few; and recently this tendency has been somewhat increased and 
accelerated. This arbitrary element in government should be eliminated 
to the extent that such a course is consistent with the due and proper 
administration of public affairs and the welfare of the people. The 
citizen should be made to fell that he holds and enjoys his property un- 
der the protectiori of the law, and not at  the mere pleasure of one who 
may to be a petty despot, and who is not bound by any law or 
any restraint save his own will. This particular assessment may be 
just and right, and the real facts, if disclosed, might show that the 
defendant is  only required to pay for the special benefit he will receive, 
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which is the compensation for the loss of his money, but there is no 
provision of law for ascertaining the facts, and the case must be con- 
sidered as if i t  had been found that his property will not be benefited at 
all. I adhere to the rule established in the Norwood case, that the exac- 
tion from the owner of private property of the cost incurred in making 
a public improvement, or in  substantial excess of the special benefits 
accruing to him, is, in either case, a taking of his property under the 

guise of taxation, without compensation, and when there is no 
(519) provision for compensation at  all, i t  i s  confiscation. All sys- 

tems or schemes of taxation are based upon the idea of benefit to 
those who must bear their share bf the public burden, and can be justi- 
fied upon no other principle, and assessments for local improvements 
are conceded by the authorities to be an exercise of the taxing power. 
My conclusion is that the assessment in  this case was laid upon an 
arbitrary principle, there being a total failure to exercise the judgment 
of the Legislature or the board in determining the actual benefit, or as 
to  whether there was any benefit, and, therefore, the assessment is void. 
The amount involved should make no difference in the application 
of the fundamental principle of justice and the Bill of Rights (Article 
I, see. 17), and if anything, we should guard most zealously against 
wrong to and oppression of those who are the least able to resist the 
encroachment and aggression of a despotic power, not that the weak and 
humble have any greater legal rights than those more fortunate, but 
for the reason that they are more exposed to the danger of a wrong use 
of absolute power, and less able to defend themselves against it. When 
enforcing the claims of the public, we should be careful not to over- 
look the natural and constitutional rights of the citizen, which should 
not be sacrificed even to promote the public welfare. 

Cited: Justice v .  Asheville, 161 N .  C., 74; Drainage Comrs. v., 
.Mitchell, 170 N.  C., 326. 

H. K. HAMILTON, ADMITISTRATOR OF McCOY HAMILTON, V. HINES 
BROTHERS LUMBER COMPANY. 

(Filed 9 November, 1911.) 

1. Railroads-Master and Servant-"Flying Switch9'-Negligence-Evidence 
-Questions for Jury. 

When it appears that plaintiff's intestate, in an action for damages 
against a railroad company for his negligent killing, was engaged within 
the scope of his employment in uncoupling cars from which other cars 
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were being switched upon a siding, and that  while the cars were moving 
he had placed himself on the front of a car for the purpose of uncoupling 
others from it, and was seen in this position by a witness, and a moment 
after he had disappeared, having fallen between the cars, to his injury 
and consequent death, evidence tending to show that a t  the time of the 
injury defendant's engineer was making what is known as  a "flying 
switch," and that this method of switching cars is not a safe and proper 
one to pursue, is sufficient upon the defendant's negligence to be submitted 
to  the jury on that  issue, and a motion as  of nonsuit ahould not be sus- 
tained. 

2. Nonsuit-Evidence, How Considered. 
Upon defendant's motion to nonsuit updn the evidence, the court will 

not select a portion of a witness's statement .more favorable to the defend- 
ant,  for the evidence making for plaintiff's claim must Be taken as  true and 
interpreted in the light most favorable to him, and if therefrom "two 
minds could reasonably draw different conclusions from the evidence, 
and one of them would be favorable to plaintiff, the matter is for the 
jury." 

3. Railroads-Master and Servant-Fellow-servant Act-Logging Roads- 
Nsgligence-6bWays'9-Interpretation of Statutes, 

The Fellow-servant Law, Revisal, sec. 2646, applies to logging roads 
operated by the agency of steam; but the right of action given a n  em- 
ployee injured by reason of defective "machinery, ways, or appliances," 
by the use of the word "ways" refers in that particular to roadways and 
objective conditions relevant to the inquiry which it  is the duty of the em- 
ployer to provide; and not, as in  this case, where the alleged negligent kill- 
ing of an employee was by reason of the negligence of the defendant's engi- 
neer itl making a flying switch, a method testified to as not being a safe 
and proper one. 

4. Railroads-"Flying S~i tch~~-Xaster  and Servant-"Assumption of Risks" 
-Continuing to Work-Contributory Xegligence. 

Where it  is shown that plaintiff's intestate was killed while acting 
under the direction of defendant's engineer in  making a "flying switch," 
which was not a safe and proper one to pursue, the doctrine of assumption 
of risks is not applicable in  its technical meaning; and the effect of the 
intestate having worked on in the presence of dangerous conditions which 
a re  known and observed must be considered on the question whether the 
attendant dangers were so obvious that a man of ordinary prudence and 
acting with such prudence should have quit the employment rather than 
incur them. 

6. Railroads-"Flying Switch9'--Master and Servant-Continuing to Work- 
Contributory Negligence-Disobedience of Orders-Evidence, 

When, in  a n  action against a railroad company for damages for 'the 
negligent killing of plaintiff's intestate, a brakeman and switchman, 
while making a "flying switch," the defense is relied on that  the intestate 
continued to do the work when the danger of thus switching was obvious 
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and apparent to him, it is competent for the plaintiff to show that the 
engineer sent some one to help the intestate perform the services then re- 
quired of him, as relevant to the inquiry as to whther the intestate was 
acting with the knowledge of the engineer as vice.principa1, or acting 
under his orders; or whether the intestate had reasonable apprehension 
of being discharged if he disobeyed them. 

(521) APPEAL from Peebles, J., a t  March Term, 1911, of LENOIR. 
Action to recover for alleged negligent killing of intestate by 

defendant. At the close of plaintiff's evidence, on motion, the court 
ordered a nonsuit, and plaintiff excepted and appealed. 

G. t7. Cowper and Y .  T.  Ormond for plaintif. 
Royse & Land, Loftin & Dawson, and McLean, Varser & NcLean 

for clef endant. 

HOKE, J. There was evidence tending to show that, in September, 
1910, the intestate, an employee, was run over and killed by a train of 
defendant company; that, at  the time of the occurrence, the intestate, 
a youth between eighteen and nineteen years of age, was acting as fire- 
man, he and the engineer composing the train crew, the duties of intes- 
tate being to fire the engine, couple and uncouple the cars, and change 
the switches; that the train in question consisted of an engine and 
twelve or thirteen logging trucks or cars, two of them, several cars back 
from the end, being loaded with a barrel of oil and feedstuff, and was 
backing a t  the time with the purpose of cutting out these loaded cars 
and leaving the empties on a siding near at  hand; that with this end in 
view, and while the train was in motion, approaching the switch, the 
intestate left the engine and went along the skeleton cars of the train 
and to the forward end of the loaded cars and took a position to un- 
couple the empty cars, in front. About the same time, one Lonnie 
Emerson, a young man who was also on the engine, but without regu- 
lar duties, so far as the testimony shows, was requested by the engineer 
to go forward and assist the intestate by uncoupling the empties, which 

were just behind the loaded cars, the intent being for intestate 
(522) to change the switch, throw the empty cars in front and rear 

onto the siding, and allow the loaded cars to remain upon the 
main line; that when Lonnie Emerson had reached his position, he 
looked off for a moment, and when he looked back the intestate, who had 
been sitting, as stated, on the front part of the loaded cars, where they 
were to be uncoupled, had disappeared; he had fallen between the cars 
and two of them had run over him, causing injuries from which he 
died in about three-quarters of an hour. There was also evidence tend- 
ing to show that this plan was what is termed a flying switch; that i t  
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was not a safe and proper way to pursue in cutting out the loaded cars, 
and was forbidden by the company's rules. Speaking to this question, 
plaintiff, H. K. Hamilton, intestate's father, on his examination in  
chief testified as follows: 

Q. You have heard the kind of switching that was being done on 
this road. Will you state from your knowledge as an engineer and 
from your experience how that work should be done and the proper 
way to do i t  2 

The Court: H e  can state what is a safe and an unsafe way. 
A. The safe way would be to back your train to the switch and stop 

and cut off your cars. 
Q. Can i t  be done any other way? A. Yes, there are other ways that 

i t  is frequently done. Our rule book says you can't make a switch 
that way. 

Q. From your knowledge of this kind of work as an engineer, other 
than by the usually accepted rules of trainmen doing this kind of work 
in this part of the country, is it considered a safe and proper way to 
uncouple cars when moving down grade without stopping? 

Q. Have you had experience in running log trains? A. Yes, I have 
handled quite a bit. I will answer that it is not safe to make a flying 
switch anywhere. 

Q. What kind of switching is that which has been described? A. 
That is a flying switch when you have a car to shift without stopping 
the train, or the train is in action all the time. 

I t  is true, the witness, in his cross-examination, qualifies this (623) 
statement to some extent, but, as we have said in a recent case, 
"We are not at  liberty. to select the more favorable portions of a 
witness's statement and act on it for defendant's benefit. We have 
repeatedly held that, on a motion for nonsuit, the evidence making for 
plaintiff's claim must be taken as true and interpreted in  the light most 
favorable to him." Dad v. Taylor, 151 N. C., 289;  Deppe v. R. R., 
152 N. C., 80. As the case goes back for a new trial, we do not deem 
i t  desirable to make any extended reference to the inferences permissible 
and arising on the testimony, but, applying the rule well recognize2 
with us, "That if two minds caul$ reasonably draw different conclusims 
from the evidence, and one of them would be favorable to plaintiff, the 
matter is for the jury" (Allen, J., in Harvell v. Lumber Co., 154 N.  C., 
262), we are of opinion that the question of defendant's negligence 
should be submitted for the jury's decision. 

On the conduct of the intestate, while we have held that our statute, 
known as the Fellow-servant Law, Revisal, sec. 2646, applies to these 
logging roads, we do not think that the terms of the law, giving a right 
of action to an employee injured by reason of defective "machinery, 
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ways, or appliances," refer to conditions as now disclosed in the testi- 
mony; the term "ways," we think, having reference rather to road- 
ways and objective conditions relevant to the inquiry and which it is 
the duty of the employer to provide. The negligence, if any, imputable 
to defendant on the testimony, is by reason of negligent directions given 
and methods established, by the employer, subjective in their nature 
and to which the statute on the facts presented was not intended to 
apply. I t  is well understood, however, that an employer of labor may 
be held responsible for directions given or methods established, of the 
kind indicated, by reason of which an employee is injured, as in Noble 
2;. Lumber Co., 151 N. C., 76; Shaw v. Mfg. Co., 146 N.  C., 235; Jones 
v. Warehouse Co., 138 N. C., 546, and, where such negligence is estab- 
lished, i t  is further held, in this jurisdiction, that the doctrine of assump- 
tion of risk, in its technical acceptation, is no longer applicable (Norris  

v. Cotton Mills, 154 N.  C., 475; Tanner v. Lumber Co., 140 N.  C., 
(524) 475)) but the effect of working on in the presence of conditions 

which are known and observed must be considered and deter- 
mined on the qu~st ion whether the attendant dangers were so obvious 
that a man of ordinary prudence and acting with such prudence should 
quit the employment rather than incur them." BisselZ v. Lumber CO., 
152 N.. C., 123; and, on the issues, as to plaintiff's conduct, the fact 
that the particular service was rendered with the'know'ledge and ap- 
proval of the employer or his vice principle or under his express direc- 
tions, if given; also, the employee's reasonable apprehensions of dis- 
charge in case of disobedience, etc., may be circumstances relevant to 
the inquiry. Hicks  v. Mfg. C o ,  138 N .  C., 322. I n  this view, we think 
the statement of the witness Lonnie Emerson was properly received in 
evidence, "that the engineer requested the witness to go out on the 
train and help McCoy." I t  tended to show that the intestate was doing 
his work with the knowledge of the engineer, and i t  was also relevant 
on the question whether he was not acting under the engineer's orders. 
Applying the rules as they obtain with us, to the facts in evidence, we 
are of opinion that there was error in directing a nonsuit, and the 
order to that effect must be set aside. 

Error. 

Cited: Russ v. Harper, ante, 450; Hamiltol .~ v. Lumber Co., 160 
N. C., 48; PGford v. R .  R., ib., 99, 100; Poe v. TeZ. Co., ib., 316Z 
Beck v. Bank,  161 N. C., 206; Johnson v. R. R., 163 N. C., 442; Tate 
v. Mirror Co., 165 N.  C., 280, 284; Ridge v. R. R., 161 N.  C., 521. 
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(Filed 9 November, 1911.) 

1. Religious Denominations-Congregational-Individual Churches-Nanage- 
ment%onference." 

I n  a congregational religious system or denomination, as  distinguished 
from a connectional one, the association of churches is purely voluntary 
for the purpose of joining their efforts for missions and similar work, 
having no supervision, control, or governmental authority of any kind 
over the individual congregations, which are  absolutely independent of 
each other. 

2. Same-Appointment of Pastor. 
A congregational association of churches has no authority to  appoint a 

pastor for one of its churches to supersede the one whom that  church has 
regularly appointed. 

3. Same-Trustees at Will-Notice-Interpretation of Statutes. 
A church has authority to appoint a "suitable number" of its own 

trustees under our statutes for the purpose of acquiring and holding church 
property, "from time to time and a t  any time . . . in  such manner 
as  such body, etc., deem proper," and remove them or any of them a t  
will, and while the congregational regulations of the  denomination with 
which the church in question is affiliated has provided a notice to  be 
given for the trial of "offenses," i t  does not apply to  the election or re- 
moval of trustees nor take from the church its rights when in conflict 
with the statutes. Revisal, secs. 2670, 2671. 

4. Same-"Majority Rule9'-Interference. 
A church of the congregational system having the right under our 

statutes to remove its trustees or any of them a t  will, and having duly 
and regularly elected certain trustees to supersede several theretofore 
elected, holds the church property through those trustees later elected, 
and has the right to the use of the church for religious services without 
molestation from the trustees removed, or from its conference; especially 
so, ili this case, where the trustees as newly constituted were a majority, 
even counting the deposed ones. 

ALLEN, J., dissenting. 

APPEAL from Daniels, J., at M a y  Term, 1911, o f  GRANVILLE. (525) 
The facts a r e  sufficiently stated in  the opinion of the Court by 

Mr. Chief Justice Clark. 

B. 8. Royster, A. A. Hicks, and T. T. Hicks for plaintif. 
Qraham & Devim for defendant. 
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CLARK, C. J. This was an action by the North Carolina Christian 
Conference and several members of the "Rock Spring Christian Church, 
colored," for an injunction against Rev. John Allen, Thomas Grissom, 
John Meadows, Ben. Smith, and James Bailey from interfering with 
the plaintiffs in their occupation and control of said "Rock Spring 
Christian Church" building and property and their conduct of public 
worship in said building. 

I t  appears by the evidence, both for the plaintiffs and defendants, 
that said "Rock Spring Christian Church," and it is so found 

( 5 2 6 )  by the judge, is of the Christian faith, whose government is con- 
gregational, and that the North Carolina Conference of said 

church is a merely voluntary association, exercising no control over the 
church property or the congregation, and hence the plaintiff, the North 
Carolina Christian Conference, has no right or interest in the church 
property and is not a proper party to this action. 

I n  Simmons v. Allison, 118 N. C., 770, we had occasion to call at- 
tention to the distinction between those churches whose organization 
is connectional, such as the .Protestant Episcopal, the various Meth- 
odist churches, the Presbyterian, the Roman Catholic, and others which 
are governed by large 'bodies, such as dioceses, conferences, and synods 
and the like, in which the individual congregations bear the same rela- 
tion to the governing body as counties bear to the State, and, on the 
other hand, the congregational system which is in use among the Bap- 
tists, the Congregational, and the Christian and other denominations. 
I n  these latter, the individual congregation is each an independent re- 
public, governed by the majority of its members and subject to control 
or supervision by no higher authority. To the latter order the "Rock 
Spring Christian Church" belonged. The churches of the congrega- 
tional system often combine into associations, conferences, and general 
conventions. But unlike such organizations under the connectional sys- . 
tem, these bodies under the congregational system are purely voluntary 
associations for the purpose of joining their efforts for missions and 
similar work, but ha-ving no supervision, control, or governmental au- 
thority of any kind whatsoever over the individual congregations, which 
are absolutely independent of each other. 

To the latter system the "Rock Spring Christian Church, colored," 
belonged. I t  appeared in evidence that this congregation had re- 
elected the Rev. John Allen their pastor, in the fall of 1909. He had 
already served as .such for eight years. Soon afterwards, on Sunday, 
18 December, 1909, Rev. J. A. Alexander appeared at  the church, 
claiming that he was sent by the North Carolina Christian Conference. 

At that time there were three trustees, Arch. Preddy, Alex. 
( 5 2 7 )  Brooks, and Thomas Grissom. The first two named being a 
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majority of the trustees, sided with Rev. J. A. Alexander, and they 
claiming control of the building, said Alexander held services there- 
in. Rev. John Allen and the majority of the congregation objected, 
but Brooks and Preddy claimed to be the legal custodians of the prop- 
erty. The majority of the congregation, with the Rev. John Allen, 
with commendable forbearance, refrained from any interference. I t  
appears from the evidence of the plaintiff that the objecting member- 
ship headed by the Rev. John Allen, were very largely in the majority. 
I t  appears in the evidence that from 7 to 12 members, including the 
two trustees, were with Alexander, and that 36 members, including one 
trustee, sided with Rev. John Allen. This small minority, after hold- 
ing services, were dismissed, whereupon Pastor Allen and his 36 mem-. 
bers took possession and held services, in spite of the prohibition of 
Alex. Brooks and Arch. Preddy. I t  was the regular day for church 
conference. The minutes show that the meeting then regularly met and 
reelected John Allen pastor by 36 votes; that resolutions were also 
passed removing Alex. Brooks as trustee for "forbidding the members 
to meet in the church," and A. R. Preddy for "forcing his way into the 
church and removing the lock"; and thereupon the defendants John 
Meadows and James Bailey, named herein as defendants, were elected 
trustees in their place. .The contest, therefore, turns upon the validity 
of the election of said trustees at a regular church meeting and the 
removal of the other two, for Thomas Grissom, the other trustee, had 
sided with the majority and the Rev. John Allen. 

Revisal, 2670, provides that any religious body "may from time to 
time, and at any time, appoint in such manner as such body, society, 
or congregation deem proper, a suitable number of persons as trustees"; 
and Eevisal, 2671, provides: "The body appointing shall remove such 
trustee or any of them." I n  Thorntom v. Harris, 140 N. C., 499, i t  
was held that under those sections any church has a right "to remove 
its trustees at will." The trustees of a church have no property interest 
as against the governing body of the church. They are merely 
agents, or, as i t  is expressed in one of our opinions, '(A church (528) 
trustee is a mere locum tenens." Speaking algebraically, trus- 
tees are merely z, y, and z.  For legal purposes, they represent the 
church as to the world. But as to the cestuis que trustent they can be 
appointed at  will. The statute requires no notice or cause to be shown. 
The discipline of the Christian denomination with which the "Rock 
Spring Church" is affiliated provides for ten days' notice for trial of 
"offenses." But this applies to moral delinquencies or infractions of 
church discipline-in short, to trials for offenses. I t  could not abridge, 
and'does not even refer to, the power given by the statutes to remove 
or appoint trustees at  will. 
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The "Rock Spring Church" under the congregational polity is an 
independent entity, recognizing no superior in it% government. Under 
the polity of the denomination to which i t  belongs the majority of the 
members control i t i  government and management. The minutes of the 
church show that they had cause to remove Preddy and Brooks as trus- 
tees, who had taken possession of the church, because, being a majority 
of the trustees, they had held the building for hours for a small mi- 
nority and in behalf of a minister not elected by the congregation, 
against the majority of the members and regularly elected pastor. 
Even if the congregation had not possessed the right to remove Brooks 
and Preddy at will, still there was no restriction in the statute, or in 
the church discipline, limiting the number of trustees, and the election 
of the two new trustees was certainly valid. These two, with Thomas 
Grissom, who had remained loyal to the majority, constituted a ma- 
jority of the trustees, and i t  was error to enjoin them from controlling 
the property and conducting public worship. 

The minutes of the church show that after the 36 members, together 
with their duly chosen pastor, John Allen, obtained possession of the 
church,, upon its vacation by Rev. Alexander and the small minority, 
services were regularly conducted. Such services appear to have been 
opened by singing, not inappropriately, the hymn "When I can read my 

title clear." The text discussed by the pastor, Rev. John Allen, 
(529) is given as Jeremiah, chap. 11, verse 24. The nature of the 

sermon preached on that text and it,s application to the occasion 
is not so clear. 

The defendants have a majority of the trustees-three out ,of five- 
even if Preddy and Brooks were not properly removed; and they have 
all the trustees if they were legally removed, as we think is the case 
under our statute, and the judgment below must be 

Reversed. 
\ 

Cited:  T r i p p  v. Comrs.,  158 N .  C., 184; W i n d l e y  v. McCliney, 161 
N. C., 319; Gold v. Cozart,  173 N. C. ,  613.. 

MARTHA C. REA v. J. K. REA, ADMINISTRATOR OF C. W. REA, DECEASED. 

(Filed 9 November, 1911.) 

1. Contracts-Married Women-Personal Property - Consequences - Inter- 
pretation of Statutes. 

The provision of Laws 1911, ch. 109, that a married woman may "con- 
tract and deal so as to affect her real and personal property as if she were a 
feme sole," except in instances of contract between her and her husband 
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(Revisal, sec. 2107), does not extend to conveyances of personalty by the 
wife to the husband, and certainly when it  would lead to a n  absurd con- 
clusion, as  in  instances of a gift from the wife to her husband. 

2. Contracts-Married Women-Separate Property-Personalty-Interpreta- 
tion of Statutes. 

The object of Revisal, sec. 2107, requiring certain findings and con- 
clusions of the probate officer to be made with reference to contracts be- 
tween the wife and husband in relation to her separate property, was to 
prevent the wife making any contract with her husband whereby she 
would incur a liability against her estate which in future might prove a 
burden or charge upon it, o r  cause a charge or impairment of her income 
or personalty. ' 

3. Contracts-Conveyances-Married Women-Separate Property-Realty- 
Privy Examination. 

The statutory requirement of a privy examination in conveyances of 
realty by married women is merely a regulation to ascertain whether the  
wife really executed the deed. 

4. Constitutional Law - Married Women - Jus Disponendi - Husband and 
Wife-Contracts-Fraud. 

The Constitution gives a married woman full power of jus disponendi 
of her personalty, and there is no restriction imposed thereon by statute;' 
and hence an absolute conveyance thereof from a wife to her husband is 
valid, except when procured by fraud or duress the transaction can be im- 
peached just as if made to any one else. The right of married women 
to contract and. convey real and personal property summed up by 
CLARK, C. J. 

WALKER and BROWN, JJ., concurring; HOKE and ALLEN, JJ., dissenting. 

APPEAL by defendant from Justice, J., at Spring Term, 1911, (530) 
of CHOWAN. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
CRief Justice Clarlc. 

C. X. V a n n  for plaintiff. 
W.  M. Bond and Pruden 13 Pruden for defendant. 

CLARK, C. J. On 6 April, 1908, the plaintiff, who owned 46 shares 
of stock in  the Edenton Cotton Mills, delivered same to C. W. Rea, her 
husband, having indorsed on the certificate as follows: 

For value received, I hereby sell, assign, and transfer unto C. W. Rea 
the shares of stock represented by the within certificate, and do hereby 
irrevocably constitute and appoint W. 0, Elliott, secretary, attorney to 
transfer the said stock on the books of the within corporation, with full 
power of substitution in the premises. MARTHA 0. REA. 

April 6 ,  1908. 
I n  the presence of 0. W. Rea. 
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On 8 April, 1908, said'C. W. Rea surrendered said certificate to said 
cotton niill and the same number of shares were issued to him. 0. W. 
Rea died in 1909 and the certificate of stock which had been issued to 
him went into the hands of his administrator. 

The plaintiff contends in this action that said assignment, delivery, 
and transfer of said stock by her was a nullity because of noncompliance 
with Revisal. 2107. 

There is a broad distinction between conveyances and contracts. 
Revisal, 210'7, applies only to contracts. Laws 1911, ch. 109, 

(531) provides: "Subject to the provisions of section 2107, Revisal 
1905, every married woman shall be authorized to contract and 

deal so as to affect her real and personal property in the same manner 
and with the same effect as if she were unmarried; but no conveyance 
of her real estate shall be valid unless made with the written assent of 
her husband, provided by section 6, Article X of the Constitution, and 
a privy ex'amination as to the execution of the same, taken and certified 
as required by law." This recognizes that section 2107 applies to con- 
tracts, and that the only restriction upon conveyances by her is that 
constitutional one requiring the "written assent" of her husband as to 

'conveyances of realty and her privy examination in such case. 
Revisal, 2107, is equally explicit. I t  comes under subhead 3, entitled 

"Contracts between husband and wife," and provides: '(No cor~tract 
between a husband and wife during coverture sha!l be valid to affect 
or charge any part of the real estate of the wife or the accruing income 
thereof, for longer time than three years next ensuing the making of 
such contracts, or to impair or charge the body or capital of the per- 
sonal estate of the wife, or of the accruing income thereof, for longer 
time than three years next ensuing the making of such contracts, unless 
such contract shall be in writing, and be duly proved as is required for 
conveyances of land; and upon the examination of the wife separate 
and apart from her husband, as is now or may hereafter be required 
by law in the probate of deeds of femes covert, i t  shall appear to the 
satisfaction of such officer that the wife freely executed such contract, 
and freely consented thereto at the time of her separate examination, 
and that the same is not unreasonable or injurious to her. The certifi- 
cate of the officer shall state his conclusions, and shall be conclusive of 
the facts therein stated. But the same may be impeached for fraud as 
other judgments may be." 

An examination of section 2107 shows that i t  applies solely to con- 
tracts and not to conveyance;; indeed, the word "contract" is used five 

times in that section. The object of the Legislature was clearly 
(532) to prevent the wife making any contract with her husband whereby 

she should incur a liability against her estate which in  future 
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might prove a burden or charge upon it, or cause a change or impair- 
p e n t  of her income or personalty. To that end not only a privy exam- 
ination was required, but the certificate of a magistrate that the contract 
is not unreasonable or injurious to her. This provision does not at- 
ttimpt to apply to conveyances by her as to which the act of 1911 re- 
tains the constitutional restriction in regard to realty, that there must 
be the written assent of the husband and statutory privy examination. 
Had  the act attempted to impose a further restriction upon the con- 
veyance of married women of realty, such as the approval of a third 
person, i t  would be in conflict with the Constitution, which gives her 
the power to convey her realty, if she has '(the written assent of her 
husband." 

The majority of this Court has sustained the statutory requirement 
of a privy examination in conveyances of realty by married wdmen, 
but solely upon the ground that i t  is not an additional restriction, but '  
merely a regulation to ascertain whether the wife really executed the 
deed. 

As to conveyances by the wife of her personalty, the Constitution 
gives her full power of jus disponendi ,  without any restriction what- 
ever. Nor is there any statute whatever that in any way has attempted 
to restrict it. This matter has been fully considered and settled by this 
Court in a remarkably well-considered and able opinion by M r .  Just ice  
W a l k e r  in V a n n  v. Edwards ,  135 N. C., 661, which leaves nothing to 
be added. That case overruled W a l t o n  v. Bris tol ,  125 N .  C., 419, so 
far as i t  could be construed to intimate a different conclusion. I n  
Sy t lnor  v. B o y d ,  119 N .  C., 481, the wife attempted to assign her life 
insurance policy to her husband so as to make it payable to him at her 
death, and guaranteed "the validity and sufficiency of the foregoing 
assignment." This was an executory contract which would have changed 
or diminished the corpus of her estate at her death, and she would have 
incur~ed liability upon her guarantee. The Court held that this was a 
contract, and invalid because not made in compliance with The Code, 
1835 (now Revisal, 2107). 

If Revisal, 2107, had included conveyances, it would have been in- 
valid as to the transfers by a married woman of her personality, 
because the Constitution gives her as to them the absolute jus (533) 
disponendi ,  as if feme sole, without any restriction whatever. 
I t  would have been invalid as to conveyances of realty, because requiring 
the assent of a third person over and above the "written assent" of her 
husband, which is the only requirement of the Constitution, and an 
addition to the privy examination required by statute, which has been 
held a mere regulation and not a restriction upon the right of the 
woman to  convey. I n  this case the husband actually witnessed the 
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transfer in writing, which, under the authority of Jennings v. Hinton ,  
126 N.  C., 51, is a sufficient compliance with the requirement of the 
written assent of the husband to conveyance of realty. 

I n  this case there does not appear to have been any consideration, 
and the assignment was not only a conveyance, but a gift. No magis- 
trate could certify that a gift by a woman to her husband is for her 
benefit or does not diminish her estate. I t  would be a startling propo- 
sition that a married woman who by our Constitution has full control 
of her property, as if unmarried, cannot make a present to her hus- 
band if she sees fit. I t  is a matter of everyday occurrence. Whether 
she make her husband a gift of money, a dressing gown, or a pair of 
slippers, i t  would be astonishing if she could recover it from his ad- 
ministrator, or from him if there should be a divorce. Of course, if the 
conve'yance or gift by her has been procured by fraud or duress, it can 
be impeached just as if made to any one else. 

Summing up, the rights of married women in North Carolina. as to 
conveyances and contracts are : 

As t o  conveyances of personalty: There is no restriction whatever 
upon her right to dispose of her personalty as fully and freely as if 
she had remained unmarried, either in the Constitution or by any stat- 
ute. V a n n  v.  Edwards,  135 N.  C., 661, cited with approval by Jtut ice 
Connor in Ball v. Paquin ,  140 N. C., 91. 

A s  to  conveyances of real ty:  The Constitution requires only 
(534) "the written assent" of the husband. The statute superadds 

only a regulation providing for a privy examination, which has 
been upheld on the ground that it is not an additional requirement, 
but merely a method of ascertaining if the deed is really her voluntary 
act. 

A s  to  contracts: Laws 1911, ch. 109, provides that a married woman 
is authorized to contract and to affect her real estate and personal prop- 
erty thereby in the same manner and to the same effect as if she were 
unmarried, excepting only contracts whereby she may incur 1iabiIity 
to her husband, as to which the provisions of Revisal, 2107, are re- 
tained. 

The conveyance of the stock by the wife u7as not restricted by the 
Constitution or any statute. I f ,  reversing V a n n  v. Edwards,  135 N. C., 
661, it were now held otherwise, the cotton mills could be held liable, 
and every bank, railroad company, and other corporation which has 
transferred stock in like cases to this. W o o t e n  v .  R. R., 128 N. C., 119. 
'While the Legislature has seen fit to guard contracts whereby a wife 
may incur liability to her husband, it has not attempted to restrict her 
right of conveyance, still less to forbid gifts by her to her husband with- 
out the approval of a justice of the peace. 
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Upon the case agreed, judgment should have been entered in favor of 
the defendant. 

Reversed. w 

WALKER, J., concurring: The transaction in this case was a gift, 
which excludw the idea of any contract between the husband and wife, 
and for this reason there is no law forbidding it, in substance or in form. 
I f  i t  had been an executed contract of sale, I think, in that form, i t  also 
would have been valid; and in neither case does Revisal, sec. 2107, apply. 
The law in regard to a married woman's dealings with reference to her 
separate property, up to its present stage of development, I think, may 
be stated thus : 

I. She may will her property without the consent of her husband, 
and as if she were a feme sole (Const., Art. X ,  sec. 6)) and, in  

(535) this way, she may deprive him of his estate by the curtesy. Tiddy 
v. Graves, 129 N.  C., 620; (S. c., 127 N. C., 502) ; Ex parte Watts, 

I30 N.  C., 237; Halyburton v. SZagle, 132 N.  C., 947; Watts v. Grifin, 
137 N. C., 572. 

2. She may convey her real property, with the written consent of her 
husband evidenced 'by her privy examination. 

3. She may'dispose of her personal property by gift or otherwise, 
without the assent of her husband, and as if she were unmarried. V a n n  
v. Edwards, 135 N. C., 661; Laws 1911, ch. 109. 

4. By virtue of the Martin act (Public Laws 1911, ch. 109)) she 
may now contract and deal, so as to affect her real or personal prop- 
erty, in the same manner and with the same effect as if she were un- 
married, unless the contract belongs to the class of those described in 
Revisal, sec. 2107, or unless i t  is a conveyance of her real property, 
when the formalities required by the existing law, for its validity, must 
be observed; those two cases being expressly excepted in the act of 1911. 
But Revisal, sec. 2107, does not embrace gifts or sales of personal prop- 
erty by the wife to the husband, as the general right to make these, as if 
she were unmarried, is given by the Constitution, and cannot be re- 
stricted or impaired by legislation. 

Section 2107, which is still in force, applies, therefore, only to her 
executory contracts, and she cannot enter into any such contract with 
her husband which will affect or change any part of her real estate, 
or the accruing income thereof, for a longer period than three years from 
the making of the contract, or which will impair or change the body 
or capital of her personal estate, or the accruing income thereof, for a 
like period, the Constitution not having removed her common-law dis- 
ability as to executory contracts, and the act of 1911 having expressly 
excepted section 2107 from its operation. Kearney v. Vann,  154 N.  C., 
311. 431 
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Subject to the views herein stated, I assent to the conclusion reached 
by the Chief Justice in the opinion delivered by him for the Court. 
I 

BROWN, J., concurring: I have heretofore always concurred in the 
decisions of this Court in respect to the powers of feme coverts. These 
oases began with*Harris v. Jenkiw,  72 N .  C., 183, and ended, I 
believe, with Bank v. Benbow, 150 N. C., 782. (536) 

By the Martin act (introduced by Senator J. C. Martin in the 
General Assembly of 1911) the wives have been emancipated and are 
placed on an equal footing with their single sisters, except that in order 
to convey their real estate they must still have the written consent of 
their husbands. 

I see no especial reason now for withholding from them the privilege 
of conferring gifits upon their husbands without the supervision and 
sanction of a justice of the peace or other judicial officer. 

I think the opinion of the Chief Justice is a fair construction of the 
Revisal, sec. 210'1, and also of the Constitution, and I give it my ap- 
proval. 

HOKE, J., dissenting: I do not think that Article X, .sec. 6, of our 
Constitution had or was intended to have effect upon conveyances or 
contracts between husband and wife, but that such transactions have 
been and should continue to be proper subjects of legislative regulation, 
unaffected by that instrument. This, in my judgment, being a correct 
position, I am of opinion that section 2107 of our Revisal, the section 
controlling on the subject referred to, should be upheld in its integrity 
and construed as it is plainly written. I t  has been sustained and ap- 
plied in numerous and repeated cases before this Court ever since its 
enactment, forty years ago; was recognized as the law of the land in a 
decision at  the last term in Kearney v. Vann,  154 N .  C., 311, and was 
expressly retained and approved by our Legislature a t  its last session. 
Public Laws 1911, ch. 109. Further, I am utterly unable to perceive 
how a decision, setting aside the safeguards provided by this statute, 
and affording facilities for a married woman to deprive herself of 
her property, and, in  many instances, of a home for herself and chil- 
dren, in favor of an improvident husband, can be properly regarded as 
part of an enlightened and progressive policy, or in any way having a 
tendency to liberate married women from the shackles of tyran 
nous precedent, and, in my opinion, the statute should be upheld (537) 
in its entirety. Holding the view, however, as stated, I think 
it a m'atter of supreme importance that this question should be con- 
sidered as settled, and shall, therefore, make no further protest. 
1 am authorized to say that ASSOCIATE JUSTICE &ALLEN concurs in this 

view. 432 
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Cited: Jackson v. Beard, 162 N.  C., 112;  Singleton v. Cherry, 168 
N.  C., 404; Butler v. Butler, 169 N.  C., 581, 595. 

L. S. OVERMAN, ADMIXISTRATOR, v. MATTIE LANIER ET AL. 

(Filed 9 November, 1911.) 

1. Appeal and Error-Reference-Trial Judge-Judgment Pro Forma-Con- 
stitutional Law. 

I t  is required of the trial judge to review and pass upon exceptions to a 
report of a referee as  to the facts found and the conclusions of law thereon, 
and a pro forma judgment entered by him for any reason cannot be re- 
viewed by the Supreme Court on appeal under Article IV, sec. 8, of our 
Constitution, for it  is only decisions of the lower courts which may thus 
be considered. 

2. Appeal and Error - Reference - Judgment - Burden of Presumptions - 
Procedure. 

The presumption on appeal to the Supreme Court is that the judgment 
of the lower court is correct, and a pro forma judgment entered by the 
trial judge confirming a report of a referee improperly throws the burden 
of this presumption upon the appellant and is unfair to him, and to the 
Supreme Court, which has a right to the judge's, well-considered con- 
clusions. 

3. Appeal rend Error-Reference-Pro Porma Judgments-Costs-Records- 
Another Appeal. 

I t  appearing from the statement made in the Supreme Court by the 
parties of record, that  the trial ~ ~ d g e  entered a pro forma judgment, by 
f on sent of both parties, without consideration, upon a report of a referee, 
the cause is remanded to the judge holding the courts of the district from 
which the appeal comes, with direction that  he carefully review the 
findings of fact and conclusions of law of the referee wherever excepted 
to and enter his deliberate judgment as to each exception. Each party is 
taxed with one-half the costs of appeal, and the appellants allowed to 
withdraw and record and use so much of i t  as is useful and appropriate, 
should he deem another appeal desirable. 

APPEAL f r o m  Lyon, J., a t  N a y  Term, 1911, of ROWAX. (538) 
T h e  facts  a r e  sufficiently stated i n  the  opinion of the Cour t  b y  

Mr. Chief Justice Clark. 

T .  F. Kluttz, E. C .  Gregory, T .  J .  Jerome, E. J .  Justice, L. H. 
Clement, and Charles W .  Tillett for plaintiff. 
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Walser & Walser, G. W .  Garland, Burwell & Camler, Manly, Hen- 
dren B Womble for defendant. 

CLARK, C. J. This case was referred by consent, and on the coming 
in of the report there were many exceptions, both to the findings of 
facts and to the conclusions of law. The record states that all exceptions 
were overruled and that the court confirmed the report in all respects. 
Both sides appealed. When the case was called in  this Court it was 
stated by counsel on both sides that the judge below, owing to the rush 
of business and the anxiety of both parties to get the case sent up for 
review, had entered a pro forma judgment without having really con- 
sidered any of the exceptions. 

Under the former system, before the Constitution of 1868, this Court 
was the creation of the Legislature, and under the construction of the 
creating act causes in equity were usually transmitted to this Court 
upon a pro forma judgment because this Court passed upon the findings 
of fact. But under the Constitution of 1868, Art. IT, sec. 8, this Court 
reviews upon appeal any "decision" of the courts below. When a pro 
forma judgment is rendered, there has been no decision, and hence no 
appeal can be entertained. I n  S. v. Locust, 63 N. C., 575, which was 
a civil judgment upon a peace bond, this Court said: "We take occa- 
sion to remind the judges of the Superior Courts that we will not here- 
after consider cases sent to this Court upon pro forrna judgments, as 
this Court is entitled to the benefit of their well-considered opinions upon 
questions of law which may arise in such cases." 

I n  Hines v.  Hines, 84 N.  C., 125, the Court cites with approval the 
above quotation from S. v. Locust. I n  Miller v.  Groome, 109 N.  C., 
149, the Court said: "It was perfectly competent for the judge, upon 

review, if he thought so, to adopt the findings of fact and con- 
(539) clusons of law of the referee, and then they would become the 

findings and conclusions of the court; but i t  was error in  his 
Honor to summarily dispose of the exceptions by overruling them and 
confirming the report without reviewing and passing upon them judi- 
cially." 

I n  Thompson v. Smith ,  ante, 345, Jlr.  Justice Walker reviews the 
subject and says: "When exceptions are taken to a referee's findings 
of fact and law, it is the duty of the judge to consider the evidence and 
give his own opinion and conclusions both upon the facts and upon the 
law. He  is not permitted to do this in a perfunctory way, but he must 
deliberate and decide as in other cases-use his own faculties and ascer- 
tain the truth, and form his own judgment as to fact and law. This is 
required not only as a check upon the referee and a safeguard against 
any possible errors on his part, but because we cannot review the ref- 
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eree7s findings in any other way. The point was presented clearly and 
directly in  Miller v. Croome, 109 N.  C., 148, and controls this case." 
And thereupon it was further said : "The cause is remanded with direo- 
tions that the judge of the Superior Court will review the referee's 
findings of fact and his rulings as to law upon the exceptions thereto." 

There are other aecisions to the same effect. But  the above are suffi- 
cient, if indeed any authority were needed under t h e  terms of our Con- 
stitution. The litigants are entitled to, and should have, the opinion 
of the learned lawyer who presides in the Superior Court, who should 
carefully review the entire evidence and make his own findings of fact, 
and enter his own conclusions as to the law. I f  this is done in a per- 
functory way, as by a pro forma judgment, there is no method in which. 
the findings of fact by the referee can be reviewed when there is any 
evidence whatever upon the findings excepted to. This Court also, as 
well as the parties, are entitled to the aid of the judgment of the court 
below after the full consideration of the cause by him. The presump- 
tion is that the judgment beldw is correct, and the burden is upon the 
appellant to overcome that presumption. I t  is not fair to him nor to 
this Court to throw the burden of that e resumption against either party 
unless the judge has fully and carefully considered the cause 
before rendering the judgment, as it is his duty to do in every (540) 
case. 

I f  this were a consent judgment, no appeal 'would lie. Besides, 
"Consent judgments are in effect merely contracts of the parties," and 
have no validity as precedents. Bank v. Comrs, 119 W. C., 226, and 
cases there cited. 

Even if this Court had power to recognize such a course as was.here 
- taken, it would not do so, because the result would be to transfer into 

this Court, without review or consideration by the judge below, all cases 
where there is a report by a referee. I t  would result that this Court 
would necessarily be compelled to review the findings of fact by the 
referee, a duty which devolves upon the trial judge. The cause must 
therefore be remanded, as in Thompson, v. Smith, ante, 345, to the 
judge holding the courts of the district, with directions that he care- 
fully review the findings of fact and conclusions of law of the referee 
wherever excepted to and enter his deliberate judgment as to each 
exception. 

As the pro forma judgment was entered with the assent of both 
parties, each will pqy half the costs of this appeal. I t  may be that the 
judgment entered by the judge below upon consideration of the case in 
accordance with law, and as herein directed, may prove satisfactory to 
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one o r  to  both parties. B u t  if there should be a n  appea l  f r o m  his  judg- 
ment, t h e  appellant m a y  use so much  of t h e  p r in ted  m a t t e r  sent up i n  
th i s  case a s  m a y  be  useful a n d  appropriate  in t h a t  appeal. T o  t h a t  
end al l  t h e  printec! mat te r  sent up i n  this  case m a y  be withdrawn by 
the  parties. 

Remanded.  

Cited: Fisher 4. Toxaway Co., 165 N. C., 668. 

(541) 

J. P. M U L L I N A X  v. W E S T E R N  UNION T E L B G R A P H  COMPANY. 

(Filed 9 November, 1911.) 

1. Telegraphs-Death Message-Error in Transmission - Delivery - Negli- 
gence-Evidence-Nonsuit-Instructions. 

Evidence tending to show that while attempting to deliver a message 
announcing a death the agent of a telegraph company was informed where 
the addressee could be found, and made no personal effort to deliver i t  
there, but intrusted the communication to another who was not in the 
defendant's employment, and that had the message been correctly trans- 
mitted and delivered as sent the addressee could and would have attended 
the funeral, is sufficient upon the issue of defendant's negligence, and a 
motion to nonsuit or instructions directing a verdict for defendant on 
the evidence should be refused. 

2. Telegraphs-Contributory Negligence-Information-Evidence. 
In  a n  action to recover damages from a telegraph company for mental 

anguish caused By the defendant's negligence in  failing to correctly trans- 
mit and properly deliver a message announcing a death, thereby causing 
his absence from the burial of the deceased, the plaintiff must show more 
than mere negligence on defendant's part, for if i t  appears that  he received 
information of the death from some other source in  time to attend the 
funeral, and under such circumstances that he could have gone and failed 
to go, he would be guilty of contributory negligence, the proximate cause 
of the injury, which would bar his recovery. 

3. Telegraphs-Negligence-Telegrams-Principal and Agent-Information 
-Damages. 

A telegraph company cannot escape liability for damages when it  in- 
trusts to another the delivery of information to the addressee of a mes- 
sage announcing a death, which by reasonable efforts it  should have de- 
livered in time to have avoided the consequences. 

4. Same-Rule of the Prudent Nan-Burden of Proof. ' 
I t  is the duty of an addressee who has received partial information 

from another concerning a message wherein his name was erroneously 
436 
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transmitted, announcing the death of one "jennie Rans," which should 
have been "Jennie Rains," not to be negligent himself; and the burden is 
upon him to show thpt he acted as a reasonably prudent man would have 
done under all the circumstances in making inquiry from the defendant's 
agent or otherwise, or that he had not been put upon such reasonable 
inquiry as should have caused him to go to the funeral, and thus avoid 
the damages sought. 

5. Same-Negligence. 
A telegram addressed to "J. H. Mullinax," announcing the death of 

"Jennie Rains," was erroneously transmitted to "J. H. Mullins," announc- 
ing the death of "Jennie Rans." The defendant telegraph company in- 
troduced evidence tending to show reasonable efforts to deliver it ,  and 
subsequently that its agent received information from a certain person 
that the plaintiff could be found at  a certain place, and such person took 
a memorandum of the substance of the message and communicated it  to 
the plaintiff and his wife. There was conflicting evidence as  to whether 
the plaintiff knew himself to be the addressee or that the deceased was a 
sister of his; and if the sending point of the message had been communi- 
cated to him the night before he would have known that the deceased was 
his sister. There was evidence tending to show that if the message had 
been correctly communicated to him promptly that night he could have 
made necessary financial arrangements in  time to have taken a train to his 
destination and reached there for the funeral: Held, the burden was upon 
the defendant to show, on the question of contributory negligence, that  the 
plaintiff could have gone to the funeral of the deceased had he acted within 
the rule of the prudent man. 

6. Telegraphs-Contributory Negligence-Death Message-Postpone Funeral. 
In  an action for the recovery of damages for mental anguish alleged by 

plaintiff as caused by defendant's negligence in not properly transmitting 
and sooner delivering a telegramsrelating to a death, the burden is upon 
the defendant to show, if the defense is relied on, that the damages could 
have been avoided by the postponement of the funeral, and the plaintiff 
cannot be chargeable for the failure to postpone it  by one over whom he 
had no control, in  this case the husband of plaintiff's deceased sister. 

APPEAL f r o m  Daniels, J., a t  M a y  Term,  1911, of ORANGE. (542) 
T h i s  is  a n  action t o  recover damages f o r  mental  anguish, 

caused, as  the  plaintiff alleges, by t h e  negligence of the  defendant  i n  
t h e  delivery of a telegram, not i fying h i m  of t h e  death of h i s  sister, 
J e n n i e  Rains,  which prevented h i m  f r o m  at tending her  funeral .  

J e n n i e  R a i n s  lived a t  Franklinsville,  i n  Randolph County. It was  
admit ted t h a t  on 28 F e b r u i r y ,  1910, about  3 o'clock p. m., t h e  following 
telegram was delivered to t h e  agent of t h e  defendant a t  Frankl insvi l le :  

T o  J .  P. NULLINAX, care Eno  Cotton Mills, Hilbboro, N .  C.: (543)  
J e n n i e  R a i n s  killed this  morn ing  by a cow. F u n e r a l  to-mor- 

row evening. Answer. 
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And that when received by the agent of the defendant at Hillsboro, at 
3:35 p. m. of the same day, it read as follows: 

To J. H. MULLINS, care E. C. M.  I$. B.: 
Jennie Rans killed this morning by a cow. Funeral to-morrow eve- 

ning. Answer. E. A. SLACK. 

I t  was also admitted that the sister of the plaintiff was buried about 
2 o'clock p. m., on 29 February, 1910, and that the plaintiff could have 
reached Franklinsville in time for the funeral on a train leaving 
Hillsboro at 5 o'clock p. m. of 28 February, and on one leaving the 
same place at  4 o'clock a. m. of 29 February. 

The telegram was delivered to the plaintiff in the form in which it 
was received at Hillsboro, about 8 a. m. of 29 February, and the plain- 
tiff immediately telegraphed that he would be at Franklinsville on the 
next train, which telegram was received before the funeral. 

I t  was also admitted that the plaintiff went to Franklinsville on the 
next train after the telegram was delivered to him, and reached there 
about 5 o'clock p. m. of 29 February, after his sister was buried. 

The plaintiff introduced evidence tending to prove that he had been 
the engineer at the Eno Mills for seven years and was well known; 
that he worked within 500 or 600 yards of the office of tho defendant, 
and that if the telegram had been promptly delivered, as it was when 
received by the defendant, he could and would have gone to Franklins- 
ville in time for the funeral. 

There was evidence on the part of the defendant that the telegram 
was promptly sent out by its messenger boy, and that he made inquiry 
for J. H. Mullin, and could not find such a person. 

J. M. O'Neill, a witness for the defendant, testified that he was the 
manager of the defendant at Hillsboro, and that W. E. Haynes was its 

operator; that on the night of 28 February he had a conversation 
(544) with Mr. H. S. Cates; that Mr. Cates, Haynes, and himself were 

at supper, and Haynes remarked to the witness that the boy had 
not delivered this death message; could not find the party, J. H. Mullin; 
that Mr. Cates spoke up and wanted to know who was dead, and Haynes 
then repeated the message to him; that Mr. Cates said: '(Maybe that is 
Jess Mullinax," and said, "I am going right on back to the store, and 
he lives close to the store, and if it is some df his people, I will notify 
him"; that Mr. Cates took an envelope, as witness remembers, out of his 
pocket, and copied down what Mr. Haynes told him was in the message 
from Franklinsville, and that Jennie Rans had been killed by a cow 
and would be buried to-morrow afternoon; was not sure whether he 
told him who i t  was signed by or not; that Mr. Cates copied that down 
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on an envelope he took out of his pocket; that i t  was in the afternoon; 
they were a t  supper, and that time of the year they had supper about 
6 o'clock; that they were at  Miss Bettie Conklin's boarding-house near 
the depot; that he was in the telegraph office that night; that he was 
in there nearly every night on an average until about 11 o'clock; that 
he had two lamps burning; the doors were not open, but anybody could 
get in  that wanted to; Mr. Mullinax did not come to the office that 
night; witness was present when he came there the next morning; he 
came in and Mr. Haynes was at the telegraph table and witness was at 
the other side of the office, and Mullinax asked if there was a message 
for him, and Mr. Haynes told him there was one for J. H. Mullin, 
which might be intended for him, and gave it to him; Mullinax read 
it and signed for i t ;  the message was addressed to J. H. Mullin; that 
when the message was delivered to'Mullinax he sent a message to Mr. 
T. A. Slack; that this message was delivered to Mr. Haynes; Mullinax 
left on the train a t  10 :25 or 10 :28. 

H. S. Cates, who was a merchant in Franklinsville, witness for the 
defendant, testified: "I live just south of the Occoneechee Mountain, 
about a mile and a half from the depot, and am not connected in 
any way with the Western Union Telegraph Company, and have (545) 
no interest in the result of this litigation. When I went to supper 
just beyond the station, when I went into the dining-room at Miss Bettie 
Conklin's, M r  O'Neill was sitting at the table, and he and Mr Haynes 
were discussing about a message, and Mr. O'Neill asked me if I knew a 
party by the name of J. H. Mullins on the hill, and I told him I did not, 
but I did know a party by the name of J. P. Mullinax, who lived near my 
store, and I asked him about the message, and he told me about it, and 
I said I rather expected it was for Mr. Mullinax, and I said: 'If you 
will give me a copy of it, or give me the message, I will carry it there,' 
and Mr. Haynes gave me a copy. I took a right copy-don't know that 
I copied i t  exactly, but I took the outline. I don't know that I got a 
statement that the funeral would be the next evening, but I got a state- 
ment that Jennie Rains was dead. I got the statement that it was from 
Franklinsville, sent by some Mr. Slack. After I ate supper, I went back 
to the store, and I sent some party, I don't remember who, to see Mr. 
Mullinax. H e  lived off the path a distance, and I sent a party by to 
tell Mr. Mullinax to come to the store, I wanted to see him; and in a 
few midutes Mr. Mullinax and his wife came in the store and I was out, 
and when I came in he told me he had been waiting about five or ten min- 
utes, and he asked me what I wanted to see him about, and I told him 
I had a message, and had a copy of it in my pocket, and I began to 
look for i t  and could not find i t  at  once, but afterwards I did find it and 
read the message to him. I read that a Mrs. Jennie Rans from Frank- 
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linsville was dead. I don't believe I stated when she would be buried. 
I told him she had been killed by a cow, and that Mr. Slack sent the 
message. I don't think I told him any initials. I told him that Mr. 
Slack had sent a message stating that Jennie Rans, of Franklinsville, 
had been killed by a cow. I don't think Mr. Mullinax said anything, 
but Mrs. Mullinax said: 'You have got some people up there, and I 
expect i t  is your sister,' and they remarked to each other one thing and 
another about it, and I think they finally decided i t  was his sister; but 
I told him the message was for J. H. Mullins. His  wife said in  a few 
minutes, 'You will have to go, won't you?' and he said, 'Yes,' and she 
said 'You had better get ready and go.' This was about 8 o'clock on 
the night of the 28th." 

Thelre was other evidence on the part of the defendant tending 
(546) to corroborate this evidence.' 

The plaintiff was examined as a witness, and among other 
things, said: That he was fond of his sister, as much so as any brother 
could be of a sister; that it had been something like a year and a half or 
two years prior to her death that he had seen her; she lived at  the same 
place she did when she died, when he last saw her;  that he has suffered 
mental anguish and regretted the failure to see her before she was put 
away; that it had given him a lot of trouble; that he has been running 
an engine at  the Eno Cotton Mills; he has had the same job ever since 
he has been there; that his reason for going to the telegraph office on 
the morning of 1 March and making inquiry about a telegram, was that 
the night before Mr. Scott Cates sent for him to come up to his store, 
about 8 o'clock; he went there, and i t  was some time after he got there 
before he saw Mr. Gates-some twenty or twenty-five minutes; finally 
Mr. Cates came in and said Mr. O'Neill; the agent, told him there came 
a telegram for somebody saying his sister was killed; i t  sounded like 
Jennie Rans or Jennie Renn, or something like that;  Mr. Cates had , 
written it down, but he had lost the paper; Mr. Cates said Jennie Rans 
o r  Jennie Renn, or something like that, and a name sounding like J. H. 
Mullin; i t  was not his name, but sounded something like him, and i t  
might be for him; that he did not think much about i t  a t  the time and 
went on home; the next morning he got to thinking about it, and went to 
the depot; that he went to the depot after he had gone to work; that he 
went to the office as soon as it was opened; the mill opens a t  6 o'clock, 
which was before the opening of the tellegraph office; the telegraph 
office was not open at  the time Mr. Gates spoke to him; that they did not 
have any night train and had closed up ; that he did not know where Mr. 
O'Neill lived; that if the telegram had been delivered on the evening of 
28 February, he would have gone right away to Franklinsville to his 
sister's funeral, on the first train he could have got, if he had been sure 
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about i t ;  that he is pretty sure he could have arranged with the (547) 
mill between 3 :25 and 5 :28 to have gotten off; that in a case of 
that kind he certainly could have gone. 

Cross-examination : 
That on the night of 28 February he went to Mr. Cates' store in 

response to a message from Mr. Cates, sending for him; he did not 
know what Nr .  Cates wanted; that his wife went with him; that they 
went into the store together. 

Q. When yau went in there, didn't Mr. Cates tell you that he had 
had a talk with Mr. Haynes and Mr. O'Neill? A. Wo, sir. 

Q. Didn't he tell you that the telegraph company had gotten a mes- 
sage saying that Jennie Rains, who lived at  Franklinsville, had gotten 
killed, and it was addressed to some one named J. H. Mullin, and he 
thought it might be for you? A. No, sir;  he didn't tell me that way. 

Q. Didn't he say there was a message for J. H.  Mullins, saying Jen- 
nie Rans or Jennie Rains had been killed, and sent from Franklins- 
ville? A. He  told me Mr. O'Neill had asked him to see if there was 
anybody there by that name, and he thought it was so much like my 
name, i t  might be for me. H e  didn't say anything about Frank- 
linsville. 

Q. H e  told you the message stated Jennie Rains had been killed by a 
cow? A. Jennie Rans, he said. 

Q. Had  been killed by a cow and the funeral would be to-morrow? 
A. Yes, sir. 

Q. Didn't he tell you that the message was from Franklinsville? A. 
I f  he did, I don't remember it. I f  he had said anything about Frank- 
linsville, I would have been more sure of it. 

Q. Didn't your wife turn to you and say, "Jim, that is your sister, 
and you had better get ready to go?" A. No sir;  not that I know of. 

Q. After you had this conversation with Mr. Cates, you never went 
down to the telegraph office? A. No, sir;  not that night. 

Q. You went home? A. Yes, sir. 
That  the next morning about 8 o'clock he went to the tele- (548 

graph office and got the message, and at  8 :I0 h-e sent a telegram. 
Q. You went down and asked them to see this message addressed to 

J. H. Mullin? A. Yes, sir;  and I saw it was from Franklinsville and 
I was pretty sure it was my sister. 

Q. Then you telegraphed-to T. A. Slack that you would be there on 
the next train ? A. Yes, sir. 

Q. I f  you had left there at  4 o'clock in the morning you would have 
got to Franklinsville exactly the same time as if you had left at 5 :38 in 
the afternoon? A. Yes, sir;  and I would have left if I had been sure 
it was my sister. 441  



IK T H E  SUPREME COURT. [I56 

That after he telegraphed Mr. Slack, he went to Franklinsville; that 
after his talk with Mr. Cates he did not go to Miss Conklin's, where 
Mr. Haynes was boarding, to find out anything about the message; that 
he knew Mr. Haynes was working at  the telegraph office; that he never 
went to where he was boarding and he never went to the station until 
the next morning. 

Redirect examination : 
H e  went to the mill after he got the message and saw Mr. Webb, who 

was secretary and treasurer, and arranged with him to get off; the mill 
closed a t  6 o'clock; that he did not go to the depot on the night of 28 
February; that he did not go to the depot that night because the depot 
was shut up and there was no use to go down there, "and I was not sure 
i t  interested me anyhow to go." That he did not know the depot was 
shut up ;  knew i t  was customary for it to be shut up ;  he did not go 
down to see whether it was shut up or not. That on the morning of 
1 March he got the money to go to Franklinsville on; that he got it 
from Mr. Webb at the office; that he could not have gone without first 
getting the money, and did not have the ready money that night; tha t  
the mill was not open that night and that he did get the money 
without any trouble at the mill in the daytime when he asked for it. 

The wife of the plaintiff corroborated his evidence. 
~ x c e ~ t i o n s  were taken by the defendant to the refusal of its motion 

to nonsuit, the failure to give certain prayers for instructions, and to 
parts of his Honor's charge, all of which are embraced in five 

(549) propositions : 
(1) That the information given to the plaintiff by the witness 

Cates was as full as that he acted on the next morning, and that he re- 
ceived it in time to leave Hillsboro at 4 o'clock a. m. of 29 February, 
and in time to reach Franklinsville before the funeral, and that, there- 
fore, his failure to act on this information was negligence and the prox- 
imate cause of the nijury. 

(2) That this information, if not a s  full as that he received next 
morning, was sufficient to put the plaintiff on inquiry, and that he 
failed to make the inquiry, and was therefore negligent, and that this 
was the proximate cause of his injury. 

( 3 )  That predicated on the two preceding propositions, the plain- 
tiff was guilty of contributory negligence on his own evidence. 

(4) That if the funeral of the sister could have been reasonably post- 
poned until the arrival of the plaintiff, and her husband declined to 
postpone it, the answer to the third issue should be "Nothing." 

(5 )  That his Honor erred in charging that the burden of the seconcl 
issue was on the defendant. 
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The jury returned the following verdict: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : Yes. 
2. I f  so, did the plaintiff, by negligence on his part, contribute to 

said injury ? Answer : No. 
3. What damages, if any, is the plaintiff entitled to recover? An- 

swer : $1,000. 
From a judgment in accordance with the verdict, the defendant ap- 

pealed. 

S. M. Gattis and Bryartt & ~ r o d ~ e l t  fo r  plaintiff. 4 

Z ing  & Rimball, George H. Fearons, and A. S. Barnard for defendant. 

.ALLEN, J. The negligence of the defendant cannot be disputed. I t  
failed in its duty in that it transmitted the message incorrectly, and 
also in making no inquiry and no effort to deliver to the plain- 
tiff, after being informed that it was probably intended for him. (550) 

I t  is, however, true, as the defendant contends, that negligence 
alone will not entitle the plaintiff to recover, and that he must go 
further and show that this negligence was the proximate cause of his 
injury. 

I t  is also true that contributory negligence on the part of the plaintiff 
is fatal to his action, and that if he received information of the death 
of his sister from some other source, in  time to attend the funeral, and 
under such circumstances that he could have gone, and failed to go, 
that he would be guilty of contributory negligence, and the negligence 
of the defendant would not be proximate. 

There is practically no dispute as to the law. The controversy is 
as to the facts, and as to the meaning and effect to be given to the 
evidence. 

I f  we construed the evidence of the plaintiff as the defendant does, 
or if we were permitted to dispose of the case on the evidence of the 
defendant alone, we might be justified in denying a recovery; but in our 
opinion his Honor held correctly that on the whole evidence the ques- 
tion of proximate cause and contributory negligence was for the jury, 
and this he submitted to them under proper instructions. 

The plaintiff does not say that the witness Cates told him that thelre 
was a telegram for him saying his sister was dead, but that a telegram 
had come for some one with a name like J. H. Mullin, that Jennie 
Rans or Jennie Renn was dead. H e  denies that he was told that the 
telegram came from Franklinsville. 

The conversation with Cates was at  8 or 9 o'clock at  night, when the 
telegraph office was closed; he had no money and the mills were closed, 
where he could have gotten money. 
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According to the plaintiff, he received the additional information the 
next morning, that the telegram was from Franklinsville, and then con- 
cluded i t  was his sister. 

I f  the telegram had been transmitted correctly and had been promptly 
delivered, the plaintiff would have received it before 4 o'clock p. m. of 

28 February, when the mills'were open, and he says he could 
(551) have gotten the money for his expenses, and would have left 

Hillsboro on the 5 o'clock train, and if so, would have reached 
Franklinsville in time for the funeral. 

The defendant cannot, under these circumstances, escape liability by 
imposing upon one, who owed no duty to the plaintiff, the obligation of 
conveying information which the plaintiff says was imperfect, and at  
night, when the plaintiff had no money and could not get it, and when 
the office of the defendant was closed. 

We have considered the first three propositions, insisted on by defend- 
ant, largely on the evidence of the plaintiff, because they are presented 
under a motion to nonsuit, and under prayers for instructions directing a 
verdict in favor of the defendant on the first and second issues, all of 
whioh should have been denied, if there was any asipect of the evidence 
upon which a verdict could have been returned in favor of the plaixitiff. 

His  Honor imposed upon the plaintiff all that is required by law. He  
charged the jury that the burden was on the plaintiff to prove negligence, 
and that this negligence was the proximate cause of his injury, that 
is, that it prevented him from attending the funeral. 

H e  also said, as to the duty of the plaintiff: "It was his duty to 
exercise the care of a man of ordinary prudence, notwithstanding the 
fact if the defendant had been negligent in getting the address wrong 
and the name wrong and the signature wrong, still he owed the duty 
not to be negligent himself, but to exercise the care of a man of ordinary 
prudence under all the circumstances. I f  he did that, you would an- 
swer this issue, 'No.' I f  the defendant has satisfied you from all this 
evidence, evidence of the plaintiff and the defendant all taken together, 
that he failed to act as an ordinarily prudent man would have acted 
under all the circumstances, you will answer it 'Yes.' I t  was his duty, 
if information came to him that was reasonably calculated to put him 
on inquiry as to whether or not the dead woman was his sister-it was 
his duty to exercise ordinary care to find out whether or not it was 
his sister; and if he failed to exercise such ordinary care in making 

inquiry and in ascertaining and in attending her funeral, that 
(552) is the reason he suffered, then he is guilty of contributory negli- 

gence, and you will answer this issue (Yes.' Or if he knew from 
what was told him by Mr. Cates that it was his sister, and then he did 
not exercise ordinary care to supply himself with the necessary funds, 
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and to make his arrangements to get off and go in time for the funeral, 
then he would be guilty of negligence, and if that negligence caused him 
to fail to get to the funeral, and brought about his suffering, then you 
should answer that issue 'Yes.' So, at last, the whole question upon 
this issue comes down to whether or not he exercised the care of an 
ordinarily prudent man under all the circumstances, taking into consid- 
eration what had been said to him and what he knew and what he 
did, the time of night, the fact that he had no money at the time, his 
character and standing in the community, as to whether or not he 
could have secured the necessary funds and could have gotten off, 
whether he should have concluded that she was his sister, whether he 
made inquiry about it and pursued the investigation and acted as a 
man of ordinary prudence would have acted under all the circumstances. 
I f  he did, your answer to this issue should be 'No,' that is, that he was 
not guilty of contributory negligence. But if the defendant has satis- 
fied you that he failed to exercise the care of a nian of ordinary pru- 
dence in the particulars I have mentioned, or any of them, then you 
will answer the issue 'Yes,' " 

We do not agree with the defendant as to its fourth contention. 
There is no evidence that the funeral of the sister could have been 

reasonably postponed, and if this fact appeared, we fail to see how 
the act of her husband, over whom the plaintiff had no control, in declin- 
ing to do so, could affect his right to recover. 

His  Honor correctly held that the burden of the second issue was on 
the defendant. 

The cases of Hocutt v. Telegraph Co., 147 N .  C., 186, and Hauser v. 
Telegraph Co., 150 N. C., 557, relied on by the defendant, are not in 
conflict with this view. 

No issue of contributory negligence was submitted in either (553) 
case, and consequently the question here raised of the burden 
of proof on that issue could not be involved. 

What is said by Justice Walker in the last case, as to the burden of 
proof, relates entirely to the question of proximate cause, as is clearly 
shown by the language he uses. H e  says: "The burden of proof was 
not upon the defendant to show that the plaintiff had not exercised dili- 
gence, but upon the   la in tiff to show not only that the defendant had 
been guilty of negligence, but that its negligelnce was the proximate 
cause of the damage to him. 

This appears to us a clear case of negligence on the part of the de- 
fendant, resulting in damage to the plaintiff, and it has been presented 
to the jury with a just recognition of the rights of both parties. 

No error. 

Cited: Medlin, v. Tel.  Co., 169 N. C., 506. 
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(554) 
C. T. PEELE v. ISA G. POWELL, ADMINISTRATRIX. 

(Filed 9 November, 1911.) 

1. Statute of Frauds-Debt or Default of Another-Par01 Promise-Original 
Liability. 

The liability of a promisor to answer, "upon special promise, the debt, 
default, or miscarriage of another person" under the statute of frauds, 
is governed by whether the promise creates a n  original obligation or is 
collateral to it  and merely superadded to the promise of another to pay the 
debt, he remaining liable, for in the latter instance the promisor is not 
liable unless there is a writing to that effect, whether the promise is 
made a t  the time the debt is created or not. 

2. Same-Credit. 
The obligation of a promisor to answer for the "debt, default, or mis- 

carriage of another" is original and binding if made a t  the time or 
before the debt is created, when the credit is given solely to the promisor 
or to both. 

3. Same-Express Promise-Consideration-Evidence. 
To make the oral special promise binding upon the promisor to answer 

for the debt, etc., of another, the promise must be express and not solely im- 
plied by law, and founded upon a consideration such as  the immediate and 
pecuniary benefit of the promisor in the transaction, as  in  instances of 
joint principals, or the release of the original debtor, or harm or benefit 
passing between the promisor and the creditor, or to pay out of a par- 
ticular fund of the debtor in  the hands of the promisor; but if the funds 
are not actually in his hands and he does not receive them, his promise 
is not personally binding. 

4. Statute of Frauds-Debt or Default of Another-Consideration Expressed 
--Implication. 

A written promise to answer for the debt, etc., of another need not ex- 
press the consideration, and i t  may be established by parol. 

5. Statute of Frauds-Debt or Default of Another-Parol Promise-Liability 
-Definition. 

A parol promise to answer for the debt, etc., of another which is not 
enforcible is defined to be "an undertaking by a person not before liable, 
for the purpose of securing or performing the same duty for which the 
party for whom the undertaking is made continues liable." Bheppard v. 
Newton, 139 N. C., 535, cited and approved. 

6. Statute of Frauds-Debt or Default of Another-Evidence of Debt-De- 
ceased-Transactions and Communications. 

In  an action upon the special promise of the deceased, against his ad- 
ministrator, for goods sold and delivered to another, i t  is competent for the 
plaintiff to prove the indebtedness of such other person by his verifled 
account and other comDetent evidence, as  such would not involve evidence 
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of transactions and communications with a deceased person, prohibited 
by statute, but to recover of the estate of the deceased, the promise to  
answer for the debt must be shown in a manner not prohibited by the 
statute of frauds. 

7. Statute of Frauds-Debt or Default of Another-Promise-Running Ac- 
counts-Specific Occasion-Evidence. 

In  an action against a promisor to recover on a n  account of goods sold 
and delivered, there was testimony by a witness, an employee of the plain- 
tiff, that  about the time of the sale of the last item the plaintiff told him 
not to let the debtor have any more goods without the written order of the 
promisor; that  the debtor had no credit: Held, evidence that  the debtor 
had credit prior to that  time, and a general statement made by the witness 
that the goods had been theretofore sold on the credit extended the prom- 
isor must be accompanied by evidence of something said or done by the 
promisor authorizing the extension of credit, to have any weight. 

8. Statute of Frauds-Debt or Default of Another-Promise-Insufficient 
Evidence. 

I n  an action to hold an alleged promisor liable for-a running account 
of goods sold to another, evidence that the promisor told the plaintiff to 
let the debtor have goods and he would see that they were paid for, with- 
out anything to show that goods were sold the debtor a t  that  time, should 
not be construed as  prospective and retrospective, so as  to include goods 
sold before and after that time. 

9, Same-Declarations. 
Evidence of a par01 declaration of a promisor to pay the debt of an- 

other, in an action upon the promise, that the promisor had told the plain- 
tiff that the debt was all right, is not sufficient to make the promisor liable. 

10. Evidence-Running AccountBook Items. 
I n  an action upon a running account, the items appearing upon the 

ledger and day-book of the plaintiff are mere declarations in  his own 
interest, and as  such are  incompetent when standing alone and unsup- 
ported by proper evidence to make them competent. 

WALKER, J., dissenting; HOKE, J., concurring in dissenting opinion. 

APPEAL f r o m  Carter, J., a t  M a y  Term, 1911, of BERTIE. ( 5 5 5 )  
T h i s  is  a n  action brought  by  C. T. Peele  against I s a  G. Pow- 

ell, administratr ix  of E d g a r  Powell, to  recover $286.65 a n d  interest 
thereon f r o m  27 March,  1907, the  value of goods sold a n d  delivered to 
J. T. Cook, f o r  which i t  is  alleged the  defendant's intestate  is  liable. 

T h e  plaintiff offered the  following evidence: A n  itemized a n d  veri- 
fied statement of account of goods sold and  delivered t o  J. T. Cook 
f o r  the  amount  alleged to be due b y  h i m  i n  his  complaint.  Objection 
by defendant sustained, a n d  plaintiff excepted. 



The account was against Tom Cook, Edgar Powell, security. Luther 
Bryant testified: That he was clerk in plaintiff's store from 1 Jan-  
uary, 1906, till the end of the year 1908 ; that for all goods sold to J. T. 
Cook from 22 February, 1906, to 27 Narch, 1907, the credit therefor 
was extended to Edgar Powell; that about the time of the last-mentioned 
date Mr. Peele told him (the witness) not to let Mr. Cook have any 
more goods without a written order from Mr. Powell. Cook had no 

credit a t  that time and was a tenant of Mr. Powell. That in 
(556) July, 1906, he heard Powell tell plaintiff to let Cook have goode 

and he would see that they were paid for. 
F. L. Bishop testified as follows: "On or about 25 March, 1908, I 

met Mr. Powell in the road, and in the conversation between us, Mr. 
Powell stated that Mr. Peele had him charged with a great big account 
that Mr. Cook had made at his store, and that he did not think that he 
ought to pay it, because Mr. Peele ought not to have let Mr. Cook have 
so many goods on. such a crop as Mr. Cook was then working, but that 
he (Mr. Powell) had told Mr. Peele to let Mr. Cook have some goods, 
and that he reckoned he would have to pay it. I then told Mr. PowelI 
what Mr. Peele had told me to tell him; that he presented Mr. Cook's 
account to him (Powell), and unless he made some arrangements about 
that account, that he (Peele) was going to take some steps to collect i t ;  
that Mr. Peele said that he hated to take such measures against him, 
and that he wanted to avoid it if possible, but that he could not afford 
to lose the account." 

L. J. Brewer testified: That in March, 1906, he was at Powell's 
house and saw some1 one going out the gate, and that he asked Mr. 
Powell who i t  was, and he replied that it was Charlie Peele, who had 
been to see him about Cook's account, and that he told him that i t  was 
all right. H e  testified, also, that on another occasion, at the sheep 
shelter, in 1908, that Mr. Powell told him that Mr. Peele had a large 
account against him for Tom Cook, and that it amounted to about $290. 

The plaintiff offered to prove by himself that he sold the goods to 
Cook, and the amount of the sales, which was excluded, and the plaintiff 
excepted. H e  also offered in evidence his ledger and day-book, for the 
purpose of proving the account against Cook, and excepted to its ex- 
clusion. 

The principal controversy between the plaintiff and the defendant is 
as to the effect of the evidence, the defendant contending that it is not 
sufficient, under bhe statute of frauds, to bind the estate of his intestate. 

His  Honor was of this opinion, and upon the conclusion of 
(557) the evidence entered judgment of nonsuit, and the plaintiff ex- 

cepted and appealed. 
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L. L. Smith for plainti#. 
Winston & Hatthews for defendant. 

ALLEN, J., after stating the case: The liability of a promisor to an- 
swer, "upon special promise, the debt, default, or miscarriage of an- 
other person" has been considered in numerous decisions of this Court, 
and there is frequently much difficulty in determining whether a par- 
ticular promise is within the statute. 

The term "special promise" means an express promise, and not one 
implied by law. Browne Stat. Frauds, sec. 166. 

Whether oral or in writing, i t  must have a consideration to support it 
(Draughan v. Bunting, 31 N.  C., 10; Stanly v .  Ilendrix, 35 N.  C., 87; 
Combs v. IIarshaio, 63 N.  C., 198; Haun 11. Burrell, 119 N.  C., 547) ; 
but if in writing, the consideration need not appear in the writing, and 
may be shown by parol. Nichols v. Bell, 46 N.  C., 32; Haun v. Bur- 
r~71, 119 N. C., 547. 

I f  the p romi~e  is based otr a consideration, and is an original obliga- 
tion, i t  is valid, although not in writing. Hospital Assn. a. Hobbs, 153 
N .  C., 188. 

The obligation is original if made at  the time or before the debt is 
created and the credit is given solely to the promisor, as in  orriso on 11. 

Baker, 81 N. C., 80; Sheppard v. Newton, 139 N. C., 536, or if credit 
is given on the promises of both, as principals and as jointly liable, and 
not on the promise of one as the surety for the other. Browne Stat. 
Frauds, sec. 197; Home v. Bani-, 108 N. C., 119. 

So is a promise, made after the debt is created, when by reason of the 
promise the original debtor is released (Shcppard 1,. Newton, 139 N .  C., 
379; Jenkins v. Bolly, 140 N.  C., 379)) and also if i t  is a promise to 
pay out of funds placed in  the hands of the prornisor by the debtor 
(Xtanley v. IIendrix, 35 N. C., 86; Threadgill v. MeLendon, 76 N. C., 
24; Mason v. Wilson, 84 N. C., 53; Voorhccs v. Porter, 134 N.  C., 604), 
or if a promise based on a new consideration of benefit or harm passing 
between the promisor and ihe creditor. Wlcitehurst v. Ryrnan, 90 
N. C., 489. 

I f ,  however, there is a promise to pay out of a particular (558) 
fund, and the fund is not received by the promisor, i t  is not 
binding. Bagley v. Sasser, 55 N .  C., 350. 

I f  one, under the former practice, was arrested in a civil action, and 
was released on the oral promise of another to pay the debt, the promise 
was binding because the release from arrest satisfied the original debt 
(Cooper v. Chambers, 15 N.  C., 261; Draughan v. Bunting, 31 N .  C., 
lo), but i t  was otherwise of an oral promise to pay upon condition that 
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the creditor would not arrest the debtor, because the debtor remained 
liable. Britton v. Thrailkill, 50 N. C., 331; Rogers v. Rogers, 51 N. C., 
300; Combs v. Harshaw, 63 N. C., 198. 

Where the promise is for the benefit of the promisor, and he has a 
persoaal, immediate, and pecuniary benefit in the transaction, as in 
Neal v. Bellamy, 73 N. C., 384, and in Dale v. Lumber Co., 152 N. C., 
653, or where the promise to pay the debt of another is all or part of 
the consideration for property conveyed to the promisor, as in Hockaday 
v. Parker, 53 N. C., 17;  Little v. McCarter, 89 N. C., 233; Deaver v. 
Deaver, 137 N. C., 242; Satterjield v. Kindley, 144 N. C., 455; or is a 
promise to make good notes transferred in payment of property, as in 
Adcock v. Fleming, 19 N. C., 225; Ashford v. Robinson) 30 N. C., 
114, and in Rowland v. Rorke, 49 N. C., 337, the promise is valid al- 
though in parol. 

I f ,  however, the promise does not create an original obligation, and 
it is collateral, and is merely superadded to the promise of another to 
pay the debt, he remaining liable, the promisor is not liable, unless there 
is a writing; and this is true whether made at  the time the debt is 
created or not. Smithwiclc v. Shepherd, 49 N. C., 197 ; Bagley v. Sasser, 
55 N. C., 350; Scott v. Bryan, 73 N. C., 582; Rowland v. Barnes, 81 
N. C., 239; Haun  v. Burrell, 119 N. C., 547; Garrett-Williams Co. v. 
Hamill, 131 N. C., 59 ; Skeppard v. Newton, 139 N. C., 535, and Supply. 
Co. v. Pinch, 147 N. C., 106. 

I n  our opinion, this case falls within the last class. 
There is no. evidence of benefit to the intestate, and while the jury 

would have been justified in finding from the evidence that he 
(559) promised to pay) it is not sufficient to sustain a finding that it 

was more than a promise to pay the debt of Cook, for which he 
(Cook) remained liable. 

The verified account and the evidence of the plaintiff were competent 
to prove the indebtedness of Cook, as neither involved a transaction or 
conversation with the deceased, and there would be error in their ex- 
clusion, which would entitle the plaintiff to a new trial, if there wa, 
evidence of a valid promise of the intestate to pay. 

I t  was because his Honor thought there was no such evidence that he 
ruled as he did, and we concur in his opinion. 

The definition of a promise to answer for the debt of another, which 
is not enforcible, adopted in our Court and applicable here, is:  "An 
undertaking by a person not before liable, for the purpose of securing 
or performing the same duty for which the party for whom the under- 
taking is made continues liable." Shappard v. Newton, supra. Tested 
by this rule, we think the action cannot be maintained. 
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The account began on 22 February, 1906, and ended 27 Narch, 1907. 
The witness for the plaintiff, Bryant, testified that about the time of the 
last date (27 March, 1907) the plaintiff told him not to let Cook have 
any more goods without a written order from Powell, and that Cook had 
no credit at  that time. The inference is that Cook had credit prior to  
the time, and no goods were afterwards sold to him. I t  is true that 
same witness also said that for all goods sold to Cook, credit was extended 
to Powell; and this would be entitled to great weight if he had stated 
something said or done by Powell authorizing the extension of credit. 
A similar stateldent was made by a witness in Garrett-Williams Co. v. 
Ha?nilZ, 131 N.  C., 59, and was held insufficient to charge the promisor. 

Again he says, in July, 1906, he heard Powell tell the plaintiff to let 
Cook have goods, and he would see that they were paid for. He  does 
not state whether or not any goods were sold to Cook at that time, and 
so far  as we can see, the promise related to a single transaction, and 
there is no evidence that i t  is embraced in the account sued on. 

We would not be justified in giving such a promise both a (560) 
retrospective and prospective construction, to include the part 
of the account before the promise and that part made after it. 

The evidence of the witnesses Brewer and Bishop does not show 
liability on the part of the intestate. 

The most material statement made by either is by Brewer: "That in 
March, 1906, he was at Powell's house and saw some one going out the 
gate, and that he asked Mr. Powell who it was and he replied that it 

' 

was Charlie Peele, who had been to see him about Cook's account, and 
that he told him that it was all right." 

We will assume that "him," as last used, applies to Peele, although 
it is not certain; but, if so, it was "Cook's account" that was all right, 
and there is no suggestion in the evidence that Cook was not liable there- 
for. Suppose he had said, "Cook owes Peele an account, and I have 
promised to pay it.'. No one would contend that this would create a 
legal liability, and the evidence is not as strong as this. 

The action is against the estate of a deceased person. The intestate 
lived one year and eight months after the last item in the account, and 
no action was instituted against him during this period. The defendant 
administratrix has no personal knowledge of the transactions, and death 
has destroyed any opportunity of replying to the evidence.of the plain- 
tiff. Under these circumstances the evidence should be carefully ex- 
amined, and if i t  does not conform to the requirements of the law, 
it should be so declared. 

The ledger and day-book of the plaintiff were properly excluded, as 
they were mere declarations of the plaintiff in his own interest. Rank. 
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v. Clark, 8 N. C., 36; Bland v. Warren,  65 N.  C., 374; Dyeing Go. v. 
Hosiery Co., 126 N.  C., 294. 

We find 
No error. 

WALKER, J., dissenting: I t  is suggested, in opening the opinion of 
the Court, that there is frequently much difficulty in determining 
whether a particular promise to answer for the debt, default, or mis- 

carriage of another person falls within the provisions of the 
(561) statute of frauds. I t  would not seem so difficult if we did not 

attempt to apply well recognized principles, which are clearly 
stated in the opinion, to disputed facts, and the situation would be much 
simplified and the difficulty otherwise encountered would be removed if, 
when the facts are not settled, the case should be submitted to the jury, 
which is invariably done in other cases, to ascertain what the promise 
or contract was or what was the intention, understanding, and agree- 
ment of the parties. Was it the intention of Peele and Powell that the 
latter should become the sole and responsible debtor, or, in other words, 
did he promise for himself to pay the debt, or did he promise as surety 
or guarantor for Cook? I n  the former case the promise would be an 
original one, not within the statute, and in the latter i t  would be a 
superadded one, Cook still remaining liable for the debt. I have the 
highest and best authority for saying that this case should have gone 
to the jury, so that they might find what was the promise. I t  was so 
held (Ch ie f  Justice Pearson delivering the opinion) in Threadgill v. 
McLendon, 76 N. C., 24, when there was much less dispute about the 
facts, or where the facts were much more significant of the true nature 
of the promise than are those in this case. I n  Threadgill's case Mc- 
Lendon requested Threadgill to furnish to one Treadaway (who was 
a cropper of McLendon) such goods and supplies as he might want, 
and he (McLendon) would see that Threadgill was paid for them, 
and that upon this request and promise Treadaway obtained credit at  
Threadgill's store and received the goods as he wanted them, amounting 
in value to $156. That of this account, $56 was charged to McLendon 
and $100 to Treadaway. This Court, after stating that the trial judge 
had attached too much importance to the manner of making the entries 
upon the books, said: "Considering the fact that the defendant was 
bound to furnish the cropper with necessary supplies and had a lien 
upon the crop, it ought to have been left to the jury to say whether the 
credit was not in the first instance given to the defendant and the entries 

on the books made simply to discriminate what was for farm 
(562) purposes and what for the personal use of the c~opper  and his 

family.'' Ours is a much stronger case than that for a subn~is~ion 
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to the jury of the vital question as to thr nature of thc promise, ass under- 
stood by the parties. I find abuidant evidence in t l ~ e  record which tends 
most strongly to show that Powell understood and agreed with Pcele to 
become himself the payer, regardless of Cook, and that he was looked 
to as the sole responsible debtor. And still weightier, if anything, as an 
authority, is the opinioi~ of the present Chief Juslice in Jenlrins v. 
Holley, 140 N. C., 379, where it is said: "The evidencae offcred by Plain- 
tiff should have been left to the jury, with any evidence thc defendant 
might offer, upon the issue whether IIolley became sole debtor or was 
merely responsible if Wilson did not pay." The facts of the case are 
substantially like those we find in this record. There was evidence in 
that case, and there is evidence here, that the plaintiff' had "looked to" 
the defendant as his debtor, and that defendant said it was "all right"; 
and upon this state of facts, it was said in Jenkins v. Iiolle?y: "The 
language was strong, if not, indeed, conclusive evidcirce" of w prornisr 
not within the statute; and then follows what is above quoted from the 
opinion, to the effect that the case should, at  least, have gone to the 
jury to ascertain the intention of the parties. 

I n  Xheppard v. ATewton, 139 N. C., 536, the judge held, as did the 
lower court in  this case, that the promise was within the statute, and 
ordered a nonsuit. This ruling was reversed by this Court upon appeal, 
and a new trial awarded, Justice Ho7ce saying, in  the course of the 
opinion: "A statement on the same subject, somewhat more extended 
and very satisfactory, will be found in Clark on Contracts, p. 67, as 
follows: 'There must either be a present or a prospective liability of a 
third person for which the promisor agrees to answer. I f  the promisor 
becomes himself primarily and not collaterally liable, thc promise is 
not within the statute, though the benefit from the transaction accrues to 
a third person. I f ,  for instance, two persons come into a store and one 
buys, and the other, to gain bim credit, promises the seller, "If he does 
not pay you, I will," this is a collateral undertaking, and must be 
in writing; but if he says, "Let him have the goods and I will (563) 
pay," or "I will see you paid," and credit is given to him alone, 
he is himself the buyer and the undentaking is original. I n  other words, 
whether the promise in  such a case is within the statute depends on how 
the credit was given. I f  i t  was given exclusively to the promisor, his 
undertaking is original; but i t  is collateral if any credit was given to 
the other party.' To like effect are the decisions of our own Court. 
Whitehurst v. Hyman, 90 N. C., 487; White v. Tripp,  125 N. C., 523." 
I t  will be observed that the case he puts, where the promisor is liable 
and cannot hide himself behind the statute, is the very one we have under 
consideration. "Let him have the goods and I will pay," or "I will see 
you are paid." 
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We will see presently, when I review the evidence, that credit was 
given to Powell alone. I t  was not necessary that Powell should say, as 
intimated in the opinion, that credit should be given to him alone, in 
order to bind him, or that he should have expressly assented to such a 
course; but if he requested that the goods be sold on his credit, as he 
most assuredly did, and Peele, aoting upon his request and induced 
thereby sold the goods on his credit and looked to him alone, the promise 
was binding as an original one. I t  was, at least, as Chief Justice Clark 
said, and as Justice Hoke clearly suggests, a question for the jury as to 
what was nieant and as to "how the credit was given." Sheppard v. 
.Newton, supra. Quoting from that case again, its concluding words: 
"Applying these principles to the foregoing statement of the evidence, 
the Court is of opinion that there was error in directing a nonsuit, and 
the plaintiff is entitled to have his cause submitted to the jury on the 
question whether the defendant is not answerable as the original or 
present debtor on the plaintiff's demand." This is striking language and 
worthy of much consideration. I t  would attract the attention of any 
one familiar with the evidence in this case, as showing a close similarity 
between the two. 

Let me now notice two other cases decided by this Court. I n  White 
v. Tripp, 125 N.  C., 523, it appeared that the goods were charged 

(564) to both the promisor and the person (defendant's son) who 
received the goods, or for whose benefit they were purchased. 

The Court held that this fact was not controlling and that the case 
v7as one for the jury. Plaintiff testified that he gave sole credit to the 
father, Joseph Tripp, without there being any evidence that the latter 
had assented to such an arrangement. It did not occur to the Court 
that such assent was necessary. I t  was held that the case was one for 
the jury as to the intention of the parties, upon the question as to 
whom was the credit given. The Court, with reference to the state of 
the proof, said: "If the defendant authorized the selling to the son, 
the plaintiff could recover, although the goods were charged to J. R. 
Tripp in the manner stated in the case. H e  also charged the jury on 
the law of principal and agent, and that if the credit was given to 
J. B. Tripp, with Joseph Tripp as snrety, then the defendant would not 
be liable. Thelre is nothing in these instructions of which the defendant 
can justly complain. The promise, as the jury have found it to be 
under the charge, is not required to be in writing. Afleal v. Rellanzy, 
73 X .  C,, 384. The liability of the defendant depends upon his agree- 
ment with or promise to the plaintiff, and not upon the manner in 
which the plaintiff stated the account on his books. The latter was 
evidence, properly before the jury, under the circumstaaces, and for the 
purpose already stated." As will be seen, the charge was approved and 
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the judgment was affirmed, the Court holding that the liability of Jos- - 

eph Tripp, the promisor, depcnded upon his agreement wilh the plain- . 
tiff, and not upon the mariner in which the goods wele charged on the 
books, it being for thc jury to say what was the irrtcntion. Justics 
Ilolce, in Dale v. L u m h  Co., 152 N .  C., 651, states the law clearly, and 
in principlc that case is not unlike1 this onc. He says: "Tn Emerson 
(I. Slater, 63 U. S., 28-43, in a decision on this section of the statute of 
frauds, the Court said: 'But whenever the main purpose and object of 
the promisor is not to answer for anothcr, but to subserve some pecuniary 
or business purpose of his own, involving cither a benefit to himself or 
damage to the other contracting party, his prornise is not within 
the statutc, although it may be in form a promise to pay the (565) 
debt of another, and although the performance of it may inci- 
dentally have the effect of extinguishing that liability.' This position 
has been sustained and applied in other cases by the same Court,rmtably 
in Davis v. Patriclr. 141 U. S.. 749. in which it was held : 'In determill- , , 
ing whether an alleged promise is or is not a promise to answer for the 
debt of another, the following may be applied: (1)  I f  the promisor is 
a stranger to the transaction, without interest in it, the obligations of 
the statute are to be strictly upheld; (2 )  but, if he has a pcrsonal, irn- 
mediate, and pecuniary interest in a transaction in which a third party 
is the original obligor, the courts will give effect to that promise. The 
real character of a promise does not depend altogether upon form of 
expression, but largely upon the situation of the parties, and upon 
whether they understood it to bc a collateral or direct promise.' " 

Powell had a busincss pul-posc, and, too, a pecuniary one to subserve, 
as appears in this case, as Cook was his tenant, without credit and un- 
able to get supplies to make his crop without the credit of Powell at  
Peele7s store. H e  made the promise to advance his own in$erest, and 
no doubt received the full benefit of it in the way of rent, and perhaps, 
enough besides to pay for the goods and supplies Peele furnished to 
his tenant Cook, at his request, as he had a lien under the statutc for 
both rent and advancements. Therein consists the extreme hardshin of 
the Court's ruling, and the facts of thc case so strongly appeal to my 
sense of justice and right, as did thc facts in Liverman v. Cahoon, ante, 
187, at  this term, where the statute of limitations was pleaded, that 
I could not, and cannot in this case, refrain from giving my reasons at 
length for my earnest dissent from the conclusion, as well as the rcason- 
ing, of the Court. I think that in both cascs the defcndants were seek- 
ing to take an unconscionable advantage of the plaintiffs, and one which 
the law, according to my understanding of it, did not contenancc, much 
less justify. The statute of limitations and thc statute of frauds are 
to be considered as good legal defenses, when applicable to the facts, 
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but they were designed, as Chief Justice Pearson said in Threadgill v. 
McLendon, supra, "to prevent fraud" and not as a cloak for it. 

(566) There is no evidence in this case that the plaintiff ever trusted 
Cook for a moment, for i t  appears that he was utterly insolvent 

and without credit, and for that very reason the promise was made 
by Powell. Who can doubt, upon the evidence, that the credit of Powell 
alone entered into the transaction? ' H e  knew his tenant had no credit, 
and that his crop would be lost unless he should become the debtor to 
Peele. There is, at least, evidence of all this, which should have been 
submitted to the jury. 

Our judicial duties at  this term have been so onerous and exacting 
that I have little,or no time to examine the authorities very closely, but 
a mere cursory reading of them warrants me in saying that they fully 
support my conclusion. "An oral promise to pay for goods furnished to 
a third person at  the request of the promisor, and on his sole credit, is 
an original undertaking and not within the statute of frauds. The same 
rule applies in  respect of other considerations moving from the promisee 
and beneficial to a third person at  the request and upon the sole credit 
of the promisor, such as the advancing of money, the rendering of 
services, renting premises, bailing goods or supplying board." 29 A. 
& E. Enc., 923-930, where the law is fully stated and authority will be 
found covering every point in this case, and especially does it sustain 
the view that the case is, at  least, one for the jury. I n  Morrison v. 
Baker, 81 N .  C., 76, i t  was held that "Where goods are furnished 
to A. upon the unconditional promise of B. to pay for them, it is not 
an undertaking to pay the debt of another, but the personal debt of 13." 

I t  is clear to my mind, upon the conceded facts, that the promise of 
Powell to Peele was, in  law, not a collateral, but an original one; but 
if not so, as matter of law, the question as to the nature of the promise 
should have been submitted to the jury. 

Now as to the evidence: Luther Bryant testified: "I was a clerk in 
plaintiff's store from 1 January, 1906, till the end of the year 1908; 
for all goods sold to J. T. Cook from 22 February, 1906, to 27 March, 
1907, the credit therefor was extended to Edgar Powell; that about the 
time of the last-mentioned date Mr. Peele told me not to let Mr. Cook 

have any more goods without a written order from Mr. Powell. 
(567) Cook had no credit at  that time, and was a tenant of Mr. Powell." 

I t  is true, he afterwards said that Powell told plaintiff "to 
let Cook hape t.he goods and he would see that they were paid for." 
But how does this affect Powell's liability? I t  does not exclude the 
idea that he would be solely responsible to Peele. Identical words were 
not allowed any such effect in Threadgill v. ~WcLendon, supra. They 
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rather strengthen the other evidence. The Court says it does not appear 
that he let Cook have any goods at  that time. Why, Luther Bryant had 
already said that there was a running account at  the store from 22 ' 

February, 1906, to 27 March, 1907, goods having been furnished be- 
tween those dates by Peele to Cook, solely upon Powell's credit. I t  is 
also stated by the eourt ,  in the opinion, t h a t  Peele told his clerk, Bry- 
ant, about 27 March, 1907, not to let Cook.have any more goods without 
a written order from Powell, and that Cook had  no credit, and it is 
argued from this that Cook had credit prior to that time and no goods 
were afterwards sold to him; but no such inference, I respectfully sub- 
mit, is at  all warranted. Bryant expressly stated that Cook never had 
any credit between 22 February, 1906, and 27 March, 1907. I t  makes 
no difference whether he got any goods afterwards or not. Besides, 
the court excluded all evidence as to the account between Peele and 
Cook, and thus prevented the plaintifl from proving and developing 
his case. His ruling was wrong, of course, as the transaction between 
Peele and Cook was no transaction with the deceased party, Powell. 
The reason why Bryant was instructed not to let Cook have any more 
goods without an order from Powell was that he was increasing his ac- 
count to such an extent and so rapidly that he thought i t  right to notify 
Powell and get his order. Powell himself referred to this afterwards, 
according to the witness F .  I;. Bishop. I t  also appears from Bishop'q 
and Brewer's testimony, that Powell admitted his liability to Peele and 
stated that i t  was "all right." This kind of admission is held to be some 
evidence of an independent and original promise, in  the begining of th? 
transaction, to pay for the goods himself, as will appear by reference to 
the A. & E. Enc. above cited. I t  is not necessary to give 
the promise "a retrospective and prospective construction to (568) 
include the part of the account before the promise and that 
part made after it," as said in the Court's opinion, for there is ample 
cvidence to show a promise' both at the time of the first conversation, 
before any goods were furnished, and afterwards. And, again, when 
Powell said "it was all right," it is plain to my mind, from the context, 
what he meant, and there is but one interpretation to be placed upon his 
words. H e  referred to his liability for the account, for that was what 
Peele had gone to his home to see him about, and nothing else. In one 
sense he was referring to "Cook's account," and that is that Cook had 
got the goods which Powell had promised to pay for, and he went to see 
him about i t  for the purpose of getting his money. But he never inti- 
mated, by word or act, that he looked to Cook for the money. Why 
should he look to an insolvent? "You can't get blood out of a turnip," 
(en: nihilo nihil fit), to speak figuratively, and Peele knew that Cook 
would never have any money for him, and for that reason he depended 
upon Powell alone. 457 



I N  T H E  SUPREME COURT. [I56 

1 The fact that Powell is dead is utterly irrelevant to the question. 

I 
The statute of frauds does not protect a man because he is dead, any 
more than it does a living person. They both stand with reference to 
it on an equality-one has no greater right under it and is entitled to no 

I greater consideration than the other. 
The case of Garrett-Williams Co. v. Hamill ,  131 N. C., 57, so much 

relied on by the Court, with.other cases of a like kind, and which was 
strenuously urged upon our attention by defendant's counsel as directly 
in point, does not fit this case by any means. The promise there was 
by T. A. Hamill to pay if F. .A. Hamill did not. ('We went to Whit- 
akers, and T. L. Hamill bought goods and said ship goods in future 
to F. A. Hamill whenever he needed them until he notified us not to 

ship, and he would see us paid, and to collect from F. A Hamill 
(569) when 1 came around, and if F. A. Hamill failed to pay, he would." 

That was distinctly a collateral promise-a promise of T. A. 
Hamill superadded to that of the principal debtor, F. A. Hamill. 

I t  seems to me that the necessity which the Cour't found for explan- 
atory argument upon the facts, in order to show that the statute does 
not apply, is a cogent reason for sending the case to a jury. 

My conclusion is (1) that the plaintiff was deprived of the right 
to develop his case by erroneous rulings of the court upon the testimony, 
and (2)  that the'evidence is such as to require the intervention of a 
jury; and for either or both reasons the nonsuit should be set aside and 
a new trial ordered. 

JUSTICE HOKE concurs in the dissenting opinion of JUSTICE WALKER. 

Cited: Hospital v. R. R., 157 N. C., 462; Whitehurst  23. Padgett, ib., 
427; V a n  Gilder v. Bullen, 159 N .  C., 296; Partin v. Prince, i b  , 555; 
Craig v. Stewart, 163 N .  C., 536; Powell v. Lumber Co., 168 N. C., 
638; Holland v. Hartley, 171 K. C., 378; Handle Co. v Plumbing Co., 
ib., 303; Charlotte v. Alexander, 173 N.  C., 518. 

M. J. HENDRICKS a m  WIFE, EMMA, V. MOCKSVILLE FURNITURE 
COMPANY. 

(Filed 9 ~ovember, 1911.) 

1. Contracts-~nterde~endeht Conditions-Performance. 
One who seeks to recover upon a contract containing interdependent 

conditions for him to perform, must show a compliance with the condi- 
tions on his part in order to recover. 
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2. Contracts, Interpretation of-Intention-Construed as a Whole. 
The court, in  construing a contract, will examine the whole instrument 

with reference to its separate parts to ascertain the intention of the par- 
ties, and will not construe as  meaningless any part or phrase thereof 
when a meaning may thus be found by any reasonable construction. 

3. Same - Independent Conditions -Performance - Executory Contracts - 
Title-Dan~agcs. 

A contract appearing to be a bargain and sale of certain timber interests 
in  land further stipulated that the grantor was to cut the timber into 
lumber at a certain price per thousand feet, keep i t  stacked for  six 
months, with advances of money to be made by the grantee in certain pro- 
portions, and the balance of the purchase price to be paid when the 
lumber was delivered to the defendant's factory: Held, the title to the 
timber did not pass tb the grantee, for by a proper interpretation of the 
contract its subject matter was the sale of lumber, to which the title would 
only vest upon the performance by the grantor of his obligation to hold i t  
for six months and then deliver it  to the grantee; and hence the contract 
was executory and the latter would not be liable for any loss by fire oc- 
curring to the lumber while i t  was in the grantor's possession, before the 
expiration of the six months and its delivery under the terms of the 
contract. 

APPEAL from Lyon, J., at Spring Term, 1911, of DAVIE. (570) 
This action is to recover the purchase price of certain lumber, 

which the plaintiffs, M. J. Hendricks and wife, Emma G. I-Iendricks, 
alleged they sold to the defendant. 

On 23 December, 1905, the plaintiffs and defendant entered into the 
following contract : 

NORTH CAROLINA-D~V~~ County. 

This contract, made and entered into this day by and between M. J. 
Hendricks of Davie County, N. C., The Mocksville Furniture Company, 
witnesseth: That the said M. J. Hendricks has bargained, sold to the 
said Mocksville Furniture Company, its successors, and does hereby 
bargain, sell, and convey to said Mocksville Furniture Company and its 
successors all the oak and poplar timber (except the young trees and 
some for board purposes) suitable for furniture purposes on the follow- 
ings lands situate in Davie County, N. C., and bounded as follows, 
to wit : 

On the east by the lands of Mrs. 13. C. Rich and Mrs. M. E. Tatum 
and Mocksville Furniture Company; on the north by the lands of Mocks- 
ville Furniture Company and Sam Eaton; on the west by the lands of 
Miss Mattie Eaton; on the south by the lands of J. W. Etchison and 
A. J. Hutchins and L. A. Furches, containing 200 acres more or less. 
The price to be paid for said lumber by said Mocksville Furniture Com- 
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pany is $15 per thousand feet, less the mill culls, delivered at  their fac- 
tory in Mocksville, N. C., after the said lumber has been sawed and 
stacked by the said M, J. Hendricks for six months, and he agrees to 
cut and saw the whole within one year from this date. The Mocksville 
Furniture Company agrees to advance to said M. J. Hendricks $7.50 per 

thousand feet as soon as said lumber is stacked on sticks, and the 
(571) balz~nce to be paid by said Nocksville Furniture Company wheu 

the same is delivered at Mocksville as aforesaid. Received of 
Mocksville Furniture Company $100, advanced on above lumber, receipt 
of which is hereby acknowledged. 

Witness my hand and seal, this the 23d day of December, 1905. 
M. J. HENDRICRS. [SEAL.] 

Witness : J. MINOR. EMMA G. ~HENDRICXS. 

About the last of August or the first of September, 1907, acting under 
this contract, the plaintiffs had at  their mill, about eight miles from 
Mocksville 30,000 feet of lumber in stacks, but which had been stacked 
less than six months, and 2;000 feet of lumber, which had been recently 
sawed and was not stacked, all of which was about that time destroyed 
by fire without negligence on the part of plaintiff or defendant. 

The defendant advanced to the plaintiff $7.50 per thousand on the 
30,000 feet which had been stacked, and nothing on the 2,000 feet. 

Thereafter the plaintiff delivered to the defendant 30,000 feet of lum- 
ber under said contract, upon which had been advanced $7.50 per thou- 
sand, and demanded payment of the remainder of the contract price, 
which the defendant refused, claiming that the plaintiffs owed it thc 
amount it had advanced on the lumber which was burned. 

His Honor held that under said coutract the title to the lumber was 
in the defendant, and rendered judgment in favor of the plaintiffs for 
$480, being $7.50 per thousand on the 30,000 feet and $15 per thousand 
on the 2,000 feet, both of which lots were burned, and $7.50 per thousand 
on the 30,000 feet delivered, and for $32.36, which the defendant ad- 
mitted i t  owed on other matters. 

The defendant excepted and' appealed. 

Jacob Stewart and E. E.  Raper for plainti f .  
E. L. Ghither and T.  B .  Bailey for defendant. 

ALLEN, J., after stating the case: The determination of the 
(572) controversy between the plaintiffs and the defendant depends 

upon the interpretation of their contract. I f  i t  is executory, 
and under its provisions the title to the timber was not in the defendant, 
there could be no liability, because it is admitted that the timber had 
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riot been stacked six months, and there was DO delivery a t  Mocksville-- 
material stipulations, which the plaintiffs agreed to perform. 

This is upon the familiar principle that one who seeks to recover 
upon a contract with interdependent conditions must show performance 
on his part. Lowing v. Rintles, 97 N. C., 350. 

As was said in Hornthal v. Howcott, 154 N. C., 229: "The object 
of courts in the construction of a paper-writing is to discover what the 
pnrties to it intended, and whether apt language has been used to give 
effect to that intention," and, "The intent as embraced in the entire in- 
strument is the end to be attained, and each and every part of the 
contract must be given effect, if this can be done by any fair and rea- 
sonable interpretation." Davis v. Frazier, 150 N. C., 451. 

I n  this last case Justice Hoke quotes with approval Lawson on Con- 
tracts, secs. 388 and 389, as follows: "The third main rule is that that 
construction will be given which will best effectuate the intention of the 
parties, to be collected from the whole of the agreement; and, to ascer- 
tain the intention, regard must be had to the nature of the instrument, 
the condition of the parties executing it, and the objects which they 
had in view. . . . Courts will examine the whole of the contract, 
and so construe each part with the others that all of them may, if pos- 
sible, have some effect, for it is to be presumed that each part was in- 
serted for a purpose and has its office to perform. So, where two clauses 
are inconsistent they should be constructed so as to give effect to the 
intention of the parties as gathered from the whole instrument. So 
every word will, if possible, be made to operate, if by law it may, accord- 
ing to the intention of the parties." 

I f  we apply this rule of construction, and look at the entire instru- 
ment, what did the parties intend? 

The plaintiff argues with much force that there is nothing 
ambiguous in the language used, and that it says in express (573)  
terms that the timber is conveyed to the defendant. 

This conclusion is reached, however, by looking a t  only a part of 
the contract, and that part, standing alone, has no consideration to 
support it. I f  the parties intended the title to the timber to pass upon 
the execution of the contract, i t  would be reasonable to expect the 
conveyance of the timber to be upon consideration of so many dollars, 
or for a certain amount per thousand feet. I t  nowhere appears that 
the defendant agreed to buy or pay for timber. I t  wanted lumber, 
and agreed to pay for i t  when delivered at  Mocksville. 

The amount paid in  advance is not spoken of as a payment, but an 
advancement. 

Another circumstance which tends to show that i t  was not the inten- 
tion of the parties that the paper-writing should operate to pass the 
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title to the timber at the time i t  was signed is that a part of the land 
on which the timber stood belonged to Mrs. Hendricks, and there is 
no seal to her signature, and p o  probate and private examination 
a s  to her. Mr. Hendricks said on his examination: "The descrip- 
tion of the land in the contract covers about 150 acres of the .lands of 
myself and wife." Also, there is no provision allowing the defendant 
to enter and cut, upon failure of the plaintiff to do so. 

As i t  appears to us, the situation of the parties was this: The 
plaintiffs had timber, which they wished to sell, and the defendant 
needed lumber. The plaintiffs agreed to cut and saw their timber 
into lumber and deliver it at  Mocksville for $15 per thousand feet; but 
as the defendant could not use green lumber, it was stipulated that 
the lumber should be stacked six months before delivery and that the 
defendant should advance $7.50 per thousand feet to aid in payment 
of operating expenses. 

This is, in our opinion, a proper interpretation of the contract, and 
if so, it is executory and the title to the lumber was not in  the defend- 
a n t  at  the time of the fire. 

A contract, in  many respects similar to the one now before 
(574) us, was considered in Wiley v. Lumber Co., ante, 210. In  that 

case plaintiff and another sold to the defendant "all the pine 
and gum timber of every description above the size of 12 inches at the 
base on a certain tract of land," the written contract of conveyance 
and sale providing that defendant should have full time to have said 
timber cut and removed from said land, and extending in any event 
for such purpose to the full term of three years. The instrument also 
conveyed to defendant, the grantee, the privilege to have a right of 
way over the g~antor's lands and to erect thereon necessary tramroads, 
etc., for the purpose of carrying out the timber; and there was further 
provision that the grantors were to cut and deliver said timber at the 
log bed of defendant's tramroad and to be paid therefor at  the rate of 
$4 per thousand, etc., and Justice Hoke, speaking for the Court, says: 
"Defendant is right in the position that when one has bought and paid 
for a lot of growing timber, and same has been conveyed him with the 
privilege of removal within a given time, the contract as to the removal 
is so far unilateral that the purchaser is not obligated to cut and 
remove the timber. I f  he fails to do so within the time, his right or 
estate therein is forfeited and enures, as a rule, to the owner of the land. 
We have so held in two cases at  the last term. Hornthal v. Howcott, 
154 N.  C., 228; Bateman v. Lumber Co., 154 S. C., 248. But the con- 
tract in question here is not of that character. Applying to it the 
accepted rule of construction, that 'The intent of the parties as em- 
bodied i n  the entire instrument is the end to be attained, and that each 
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and every part must be given effect, if this can be done by any fair and 
reasonable interpretation' (Duz~is v. Frazier, 150 ST. C., 451), R 

perusal of this entire instrument will disclose that while it begins by 
reciting $450 as the consideratioll, the controlling stipulation of the 
contract provides that tile parties plaintiff weIra to cut and deliver 'said 
timber7 a t  the log bed and the parties defendant were to pay for the 
same the sum of $4 per thousand 'fret'; and i t  is also expressly pro- 
vided that the $450 first referred to as the consideration was 
only an advancement on the contract price and to bc accountcti (575) 
for as the timber was delivered." 

There was error in the ruling of the court, and a new trial is ordered. 
New trial. 

Cited: Refining Co. v. Construction Co., 157 N.  C., 281; Ilighsmith 
7). Page, 158 N. C., 229 ; Midgett v. Meekins, 160 N.  C., 444; Ryrd 
71. Sexton, 161 N.  C., 572; Lefler v. Lane, 167 N. C., 269; Gilbert v. 
Xhingle Co,  ibid., 289; Finger n. Coode, 169 N.  C., 73. 

J. A. GALLIMORE v. HENRY I(. GRUBB A N ~ I  A. J. BECK. 

(Filed 15 November, 1911.1 

I. Deeds and Conveyances-Contracts to Convey-Deed in Escrow-Purchase 
Money-Payment-Evidence-Questions for Jury. 

A suit upon a contract to convey lands, with a deed placed in escrow to 
be delivered upon the payment of the balance of the purchase price, with 
conflicting evidence upon a point a t  issue as  to whether the deed was to 
be inoperative if the purchase money was not paid in full within a certain 
time, presents a question for the jury. 

2. Issues Submitted-Issues Tendered-Appeal and Error. 
There is no reversible error in  refusing proper issues tendered when 

those submitted by the trial judge were sufficient to enable the parties to 
present every phase of the controversy. . 

3. Deeds and Conveyanres-Contracts to Convey-Enrran~brances-Title- 
Pleadings-Evidence. 

I n  an action brought to enforce a contract to convey lands, presenting 
a n  issue as  to whether the plaintiff offered to pay the balance of the pur- 
chase money if the defendant would clear the property of liens, which he 
was obligated to do, i t  is competent for the plaintiff to put in  evidence 
the complaint a s  well a s  the answer, when the relevant parts of the answer 
otherwise would not have been clear. 
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4. Deeds and Conveyances-Contracts to Convey-Purchase Money-Ten- 
der-Waiver. 

The refusal by defendant of plaintiff's offer to pay the balance of the 
purchase money for lands which the former contracted to convey is a 
waiver of a formal tender thereof. 

5. Deeds and Conveyances-Contract to Convey-Clear Title-Absence of 
Wart-anty-Purchase money-Encumbrances-Equity-Judgment. 

An agreement made by the vendee of lands to take a deed without war- 
ranty is not a waiver of' his right to demand a clear title, and he is not 
required to take the land with liens thereon, but may insist upon their 
cancellation before he pays the purchase money and takes the deed; and 
where their payment can be made and the liens discharged, the courts 
may direct the payment of a sufficient part of the purchase money to the 
holders of the eqcumbrances, though they are not parties to the suit; o r  
may authorize the vendee to pay them off on the failure of the vendor to 
remove them, and reimburse himself out of his deferred payment of the 
purchase price. 

APPEAL by defendants from Lyon, J., a t  June Term, 1911, (576) 
of DAVIDSON. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Chief Justice Clark. 

8. E. Raper for plaintif. 
WaLer & Waker and Thomas J .  Shaw for defendants: 

CLARK, C. J .  On 3 January, 1910, the defendant sold and contracted 
in writing to convey the land in controversy to plaintiff for $2,500; 
$50 was paid in cash. On the same day defendant and wife executed 
a deed for the property duly signed and acknowledged, and delivered 
same to one Beck to hold till the purchase money was paid in full and 
then to be delivered to the plaintiff. This deed was in  fee simple, 
with the usual covenants and warranty. On 6 January plaintiff paid 
Orubb $1,200 more on the purchase price and arranged to borrow the 
balance of the money. H e  repaired the house with his own lumber 
about 1 2  January, and 15 January, with consent of Grubb, moved 
upon the land. Grubb had represented the land to be clear of encum- 
Lrancet. Plaintiff learning that there was a mortgage for $100 on 
the land and a judgement in favor of the United States for $250 
penalty, interest and cost, called Grubb's attention to the liens, who 
admitted the mortgage, but said i t  was not due, and he would pay it 
off when i t  fell due, and claimed that the judgment had been settled. 
Plaintiff offered to pay the balance of the price for the land, but wanted 
the liens satisfied and the title cleared, or proposed to pay the price 
less the liens. The defendant refused to clear the title of these liens 
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or to accept the price less the amount of the liens, and insistcd npon 
plaintiff paying the price in full. I n  tbc latter part of Febru- 
ary Grubb dcmsndcd back and obtained from Beck the deed he (577) 
had deposited with him. On 10 March plaintiff brought this - 

action to enforce specific performance of the contract, offering to pay 
balance of money as above. Grubb offered to pay back the money 
~hhich had been paid, which plaintiff refused to accept. 

Qrubb contended that the deed had been deposited with an agree- 
ruent that the purchase monpy should he paid in full in a week or ten 
days, and, if i t  was not done, that the contract would be canceled. 
This the plaintiff denied, and the jury found that issue in favor of 
the plaintiff. 

The defendant tendered certain issues which the court declined, and 
submitted those in the record. The issues submitted were sufficient to 
enable the parties to present every phase of the controve~sary. When 
such is the case, as this Court has repeatedly held, the parties h a m  
no ground to complain. Pretzfelder 11. Itxsurance Co., 123 N. C., 165; 
Tut t le  11. Tutt le,  146 N.  C., 487. On examination of thc issues, we 
do not see that the defendant has been deprived of presenting any con- 
tention of his as  to the facts. 

The exceptions to the charge arc not well taken. The case turned 
almost entirely upon the disputed facts, and wero fully a i~swe~ed  by 
the jury in favor of the plaintiff. 

The defendant also excepted because the judge allowed the complairrt 
to be put i n  evidence. The court allowed the complaint and answer 
to be put in evidelncc, but solely for the purpose of showing that the 
plaintiff had offered to pay the balance of the purchase money if thr 
defendant would clear the property of the liens and the admissions 
i n  the answer, which would not have been clear unless the complaint 
was also put in evidence. 

It was not necessary to prescnt the money, when defendant stated 
he would not take the plaintiff's offer to pay it. This was a waive? 
of any formal tendelr. IIughes v. Rnot t ,  138 N. C., 105; Phelps 11. 

Davenport, 151 N. C., 22. 
The jury find that Grubb agreed to convey said land free from encum- 

brances. But if he had not, t h e  law is thus stated in Leach v. John- 
son, 114 N. C., 88: "Unless the vendee has otherwise agreed, 
it is his undoubted right to demand a clear title. 1 War. Ven- (578) 
dors, 315. That thc vendee agreed to take a deed without war- 
ranty is not a waiver of the right to demand a clear title; on the con- 
trary, the fact that a warranty in the conveyance is waived is all the 
stronger reason why the vendee should insist upon the cancellation of 
all liens and encumbrances, since he will have no warranty to fall back 
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upon i f  t h e  t i t le  should prove to be  defective. T h e  vendee i n  such case 
is  not cu t  off f r o m  h is  r ights  t i l l  h e  has  paid t h e  purchase m o n q  and  
taken t h e  deed." 

A s  to t h e  f o r m  of the  judgment, '(In a su i t  e i ther  by  vendor o r  
vendee, where t h e  encumbrances can  be discharged by  mere  payment 
thereof, a n d  a r e  not  larger  i n  amount  t h a n  t h e  purchase money due, 
the  court  i n  i t s  decree m a y  direct  t h e  payment  of a sufficient p a r t  of 
the  purchase money f o r  the purpose to  t h e  holders of the encumbrances 
instead of t h e  vendor, eveln though such holders a r e  not before, the 
cour t ;  o r  t h e  court  m a y  authorize t h e  vendee t o  remove t h e  lien on 
fai lure  of t h e  vendor to remove it ,  and  to reimburse himself ou t  of h i s  
deferred payments  of the  purchase price." 36 Cyc., 745 (4). 

i% error .  

J. A. DAVI,DSON v. SOUTHERN RAILWAY COMPANY. 

(Filed 15 November, 1911.) 

1. Railroads - Crossings-Issues-Negligence - "Last Clear Chance7'--Evi- 
dence. 

In  an action for damages to plaintiff's team while endeavoring to cross 
defendant railroad company's track a t  a public crossing, no issue as to 
the last clear chance is raised on evidence tending to show, on plaintiff's 
part, that  a t  a signal from defendant's watchman he was endeavoring to 
and would have crossed safely except for the act of defendant's yardmaster 
in slapping his mules in the face, causing them to run into a passing 
train; and on defendant's part, that  the watchman signaled the plain- 
tiff's driver to stop, and that the injury was caused by his not having done 
so and by whipping up his team when the yardmaster was endeavoring to 
prevent his crossing a t  the time. 

2. Issues-"Last Clear Chance7'-Objections and Exceptions-Issues Sub- 
mitted-Issues Requested. 

When the complaining party has not submitted a n  issue, or excepted to 
the issues tendered, he cannot successfully appeal for the failure or re- 
fusal of the judge to submit the issue. 

3. Railroads - Crossings-Contributory Negligence-Instructions-Evidence 
-Intimation of Court. 

I n  a n  action for damages for injury to plaintiff's mules and wagon a t  a 
railroad crossing in a collision with the passing train of defendant rail- 
road company, under conflicting evidence as to whether the proximate 
cause was the negligence of the defendant's employees or the negligence of 
the plaintiff's driver in  whipping up the mules when the employees were 
endeavoring to keep them from crossing the track, i t  is reversible error 
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appearing of record for the trial judge to instruct the jury that they should 
answer the issue as to contributory negligence in the affirmative, should 
they find that plaintiff's driver, by assisting the defendant's employees 
to stop the mules, could have avoided the injury complained of; and if 
they do not so find, they will answer this issue "Yes." 

APPEAL from Lyon, J., at May Term, 1911, of IRILDELL. (579) 
These issues were submitted without objection: 
1. Were plaintiff's mules and wagon injured by the negligence of 

the defendant, as alleged in the complaint? Answer: Yes. 
2. Were the mules and wagon injured by the contributory negligence 

of the plaintiff's driver, as alleged in the answer? Answer: Yes. 
3. Whait damage, if any, is the plaintiff entitled to recover? 

Answer : . . . . . . . . 
The court rendered judgment for defendant, and plaintiff appealed. 

H. P. Crier, Z. V ,  Long f o r  plainti f .  
L. C. Caldwell f o r  defendant. 

BROWN, J. The evidence for plaintiff tends to prove that his 
driver, Arthur Johnson, approached defendant's tracks at  Statewille 
with a view to crossing; that the watchman signaled him to 
cross, and as he was driving across, the yardmaster hit the mules (580) . 
in the face and tried to stop them, and that in consequence they 

( were injured by a train. Plaintiff contends that if the yardmaster had 
not interfered,-his team would have safely crossed. 

The defendant's evidence tends to prove that the watchman signaled 
the driver to stop before he started across the tracks; that he did not 
heed the signal; that when the yardmaster attempted to stop and 
turn the mules, the driver whipped them up, in consequence of which 
the approaching train ran into them. 

I t  is contended that his Honor should have submitted an issue as 
to the last clear chance. Upon the evidence in this case and the con- 
tentions of the parties, we do not think the issue is raised. If i t  was, 
however, the plaintiff failed to tender the issue and except to those 
submitted. 

The plaintiff excepted to the charge of the court upon the second 
issue, which is as follows: "Now, the defendant contends that if 
you should find that the defendant was negligent, if you should find 
that i t  signed, or invited the plaintiff's driver, Johnson, to come on 
with the wagon and team, that still plaintiff's servant was guilty of 
contributory negligence; when he was on the main track, when they 
tried to stop him-the evidence, you will remember, tends to show 
that the plaintiff Johnson was on the middle track, the main track; 
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that Garrison jumped off the car and ran and hit the mules in the face 
with his hat, caught hold of one of them, and the flagman ran around 
with his flag trying to flag them down; the evidence tends to show 
that the driver of plaintiff's team put whip to them and forced them 
on. I f  you find that to be a fact, notwithstanding the negligence of 
the defendant, if you find that the defendant was negligent; if you 
further find that, notwithstanding the defendant's negligence, the 
plaintiff could have avoided the injury by assisting the flagman and 
Garrison to stop the mules and not whip them, and if you find that 
his putting whip to the mules and not trying to stop is the proximate 
cause, the burden being on the defendant to show by the greater weight 
of the evidence, i t  would be your duty to answer the second issue 

'Yes.' I f  you do not find that i t  was the negligence on the 
(581) part of Johnson, the driver, why yon would answer the second 

issue 'Yes.' " 
I t  may be that his Honor inadvertently used the word '(Yes" at 

close of the above paragraph, and intended to use 'the word "No." But 
we are bound by the record. 

I f  the evidence offered by the defendant is believed, the driver John- 
son was guilty of very gross negligence which directly caused the in- 
jury and would bar a recovery; but this evidence was controverted 
by plaintiff. 

The instruction of the court, as appearing in the record, was tan- 
tamount to directing a verdict. H e  charged, substantially: "If you 
do not find that Johnson was guilty of negligence, you will answer 
second issue 'Yes.' " This is manifest error and entitles plaintiff to 
another trial. We doubt not that the record is erroneous, or else that 
i t  was a lapsus Zingud upon the part of the careful and painstaking 
judge; but i t  appears so in the record, and we are bound by it. I t  is 
our  duty to state that the case on appeal was agreed to by counsel and 
not submitted to the judge. 

New trial. 

R. H.  URQUHART v. DURHAM AND SOUTH CAROLINA RAILROAD 
COMPANY. 

(Filed 15 November, 1911.) 

1. Railroads-Xaster 'and Servant-Safe Place to Work-Evidence-Ques. 
tions for Jury. 

The plaintiff, a brakeman on defendant railroad company's train, de- 
manded damages from the company in this action for an injury to his 
foot, which was mashed by the revolving wheel of an engine to a train upon 
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which his services were engaged, and introduced evidence tending to show 
negligence in  that  the defendant furnished a n  old engine with a dangerous 
step and one placed too high up for safety in boarding a moving train; 
that defendant permitted a sprinkling hose to drip water on the step and 
form ice there, making the step more dangerous; that  defendant did not 
instruct him, a n  inexperienced hand, in  the discharge of his duties; that  
i t  was necessary for plaintiff to use this step in  the performance of his 
duties; that  he had been instructed to use this step, and had done so with 
the knowledge of the conductor, and that instruction had been given to an- 
other employee to remove the ice which had formed on the step, which had 
not been done, and that the ice was not seen by him in attempting to 
board the engine a t  night while running three or four miles an hour a t  a 
station: Held, the case was properly submitted to the jury upon the ques- 
tion of negligence and contributory negligence. 

2. Railroads -Master and Scrval~t - Safe Place to Work -Assumption of 
Risks. 

The doctrine of assumption of risks has no application where a n  em- 
ployee of a railroad company is injured in the discharge of his duties, 
proximately.caused by defective ways or appliances furnished by the 
company which his employment requires him to use. 

3. Defective Steps-Negligence. 
A step to  a n  engine or tender without sides thereto is  a defective appli- 

ance. 

I 4. Appeal and Error-Objections and Exceptions-J~ary-Time for Consider- 
ation-Discretion of Trial Judge. 

An exception that  the jury considered the issues in  a n  action for per- 
sonal injury only twenty minutes before rendering their verdict will not 
be considered on appeal, the matter resting in the discretion of the trial 
judge to set aside the verdict or to send the jury back to reconsider their 
verdict, when i t  appears to him that there was misconduct on the part of 
the jury or a contemptuous or flippant disregard of their duties in  giving 
consideration to the issues. 

APPEAL from Daniels,  J., at March Term, 1911, of DURHAM. 
The facts are sufficiently stated in  the opinion of the Court by Mr. 

Chief Just ice  Clark.  

B r y a n t  & - B r o g d e n  for p l a i n t i f .  
Manning  & E v e r i t t  and J .  W .  I5ir1sdale for de fendant .  

CLARK, C. J. This is an  action to recover damages for personal 
injury caused by the negligence of the defendant. The defendant 
took ninety-four exceptions, but abandoned fifty-one of them in this 
Court. 

While the record is voluminous and the exceptions numer- 
ous, the matter for decision lies in a very smal'l compass. The (583) 
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case comes within the principles of law laid down in  Coley v. R. R., 
128 N. C., 534; 8. c. ,  129 N. C., 407. The plaintiff was employed 
by the defendant 1 December, 1907, as a brakeman on its road. Twenty- 
four days later .he lost his foot by reason, as he alleges, of negligence 
on the part of the defendant. 

The plaintiff contcnds there was negligence on the part of the de- 
fendant, i n  that ( a )  i t  furnished an engine without a step, as was 
usual and necessary on railroads properly equipped; ( b )  that the step 
upon the tender was defective and dangerous and was too high to be 
reached with safety in boarding a moving train; (c) that it permitted 
water to drip from the sprinkler hose on the step of the te~nder and 
form ice there, making a dangerous place to board the train; and (d) 
that he, being a green hand, without experience; was required, in the 
discharge of his duties, to board the train, when in  motion, without 
any proper warning or instructions as to his duties and the dangers. 
E e  insisted that by reason of this negligence, when he undertook to 
board the moving train his left foot slipped from the tender step. 
passed under the wheels of the moving tender, and was so crushed 
that amputation was necessary. 

The defendant admitted the absence of the step from the engine, 
contended that one was unnecessary, denied the other allegation of 
negligence, pleaded assumption of risk and also contributory negli- 
gence on part of plaintiff in  attempting to board the tender as he did. 
It especially. urged that plaintiff was rear brakeman, and should not 
have attempted to board the engine or tender at  all. 

I n  reply, plaintiff contendcd he had duties in the rear and front;  
that he boarded the engine and rode there as often as he did else- 
where; that he had been ordered so to do; that this was necessary 
in  the discharge of his duties; was done in the presence of the con- 
ductor in charge of the train, and that the duties on the rear of the 
train were assigned by the superintendent of the road to another on 
the afternoon of the injury, in  presence of the plaintiff, just a few 
hours before he (plaintiff) was hurt. 

There was evidence that tho plaintiff was inexperirnced as 
(584) a brakeman, that no written or printed rules were furnished 

him nor in use by the defendant, and that he was not instructed 
or cautioned as to dangers incident to his employment. The plain- 
tiff was discharging various duties as brakeman on the train, some 
times being in the coach and sometimes on the engine. The train 
reached Wilson siding about dark and stopped to unload some freight. 
Plaintiff helped in  the discharge of this duty, and when the freie;ht 
had been unloaded, the conductor signaled the train forward. Plain- 
tiff, in order to be in  front, to change the switch at  next station, under- 
took to mount the tender. The train was moving at  the rate of three 
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or four niiles an hour. H e  could not mount the engine, because there 
was no step. A boy who was permitted to go on the train was also 
standing in his way. Plaintiff then caught the grab-iron on the tender 
and undertook to get on board by means of the step on the tender. 
There .was but one step on the tender, which was 30 inches from 
the ground. The first effort resulted in his foot slipping off. He 
made a second effort, with the same result, and his foot that time 
slipped from the edge of the tender step, there being no side to the 
step or guard to prevent it. A hose sprinliler was leaking. From 
this cause the step was wet and covered with ice. The wheel was jush 
a few inches from the rear of this step, and plaintiff's foot when it 
slipped a second time passed in  front of the wheel and was crushed 
between the wheel and iron rail. I t  was getting dark, and plaintiff' 
did not know that ice was on the steps at  that tirne. When the train 
started out that afternoon the superintendent had told the boy to 
knock the ice off, saying "some onc was going to get their neck broke" ; 
but the ice had not been removed. 

There was also evidence that the defendant was using an old scc- 
ond-hand engine, that there was a grab-iron on the engine for the use 
of those mounting it, but no step on the engine. There was also evi- 
dence by experienced engineers that prior to the time of this injury 
steps for mounting engines and tenders were in general use which 
were made of iron with sides and backs to them, so that the foot whe,n 

1 placed therein would not slip out. There is also evidence that such 

l a step was in use on the only other engine on this road, and 
two stens on its tender. There is also evidence that this ten- ( 5 8 5 )  

\ ,  

der step was too high; that there was but one step 26 inches 
above the cross-ties arid 30 inches from tho ground; that it was dan- 
gerous, defective, and not a safe appliance; that i t  had no back to 
protect the foot from slipping through and no side-guards or pieces 
to keep the foot from slipping off; that i t  was a wooden step worn 
so that i t  was beveled, which caused it to slant; that the hose used 
by defendant for sprinkling the coal had been carelessly left above 
the step; that i t  WRS leaking, and the water dripping therefrom had 
frozen on the step, making i t  dangerous. 

The defendant contended that the plaintiff was guilty of contribu- 
tory negligence in that he failed to take hold of both grab-irons at  
the same time, which the defendant contended was the proper way. 
Rut i t  did not contend that the plaintiff had evcr been instructed or 
warned by i t  to board the train in that wag. The defendant also 
offered evidence that the plaintiff was a rear brakeman and shoultl 
not have attempted to board tho enyirre or tender, but offered no ex- 
planation of the fact that prior to the injury he had frequently riddcn 
on the engine with the coriductor without reproof. 
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Upon all the evidence the case was properly submitted to the jury 
under a charge which followed our well-settled precedents, and the 
jury found that there was negligence on the part of the defendant 
and that the plaintiff was not guilty of contributory negligence. 

There was no issue as to assumption of risk, and this Court has held 
in Coley v. R. R., 128 N. C., 534; S. c., 129 N. C., 407, and Biles v. 
R. R., 139 N. C., 532, that under the fellow-servant law, Revisal, 2646, 
assumption of risk is not open to the defendant where the injury was 
proximately caused by defective ways or appliances. . 

Every phase of the contention of the parties in the case has been 
so often before the Court, and the judge in his charge and his rulings 
upon the evidence has so carefully followed the precedents, that it 

would serve no useful purpose to go over the exceptions in detail 
(586) and reiterate our former rulings. No new proposition of law 

nor new application of an old one ia presented. 
The last exception is that the jury did not remain out more than 

twenty minutes before bringing in their verdict. The case had doubt- 
less been so fully, carefully, and indeed minutely, presented to their 
consideration in every aspectt by the able counsel in  the cause, both 
in presenting the testimony b d  in  arguing the case, as well as by 
the lucid instructions of his Honor, that the jury doubtless thoroughly 
understood the points at  issue and did not need more time. Of that 
they are usually the best judges. We know of no rule by which 
this Court can estimate the time, or lay down a rule, as to how long 
a jury shall remain in consultation befori?: bringing in their verdict. 
Of course, if there was misconduct on the pa& of the jury or a con- 
temptuous or flippant disregard of their duties in considering a mat- 
ter submitted to them, the trial judge is intrusted with the power and 
the duty to rebuke them and either send them back to reconsider tho 
case or to set aside their verdict. But this is a matter which is left 
to his sound discretion, and cannot be intelligently reviewed by this 
Court. 

No error. 

GRADED SCHOOL TRUSTEES O F  ELIZABETH CITY 
v. R. L. HINTON ET AL. 

(Filed 13 September, 1911.) 

Appeal and Error-Final Judgment-Procedure. 
A premature appeal will be dismissed upon motion duly made. The 

complaining party should note exceptions to the ruling of the trial judge 
and appeal from' final judgment. 
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APPEAL fro111 0. H. Allen, J., heard a t  chambers, by consent, as 
of the March Telrm, 1911, of PASQUOTANK. 

The Graded School Trustees of Elizabeth City brought procecdings 
' for condemning the adjoining lands of defendani for school purposes. 
with the required allegations, and defendant appealed from the 
order of the clerk of the Superior C o u ~ t  refusing to transfer (587) 
the cause to the civil-issue docket, holding that the pleadings 
raised no issuo of fact, and appointing commissioners to lay off the 
lands, assess their value, and report their proceedings, etc. 

At a regular term the order of tho clerk was coirfirnied, and the 
defendants appealed to the Supreme Court. 

J .  K. Wilson and B. W .  Turner for plaintiffs. 
C. E. Thompson and Pruden d2 Pruden for defendants. 

PEE CITRIAM. This appeal is premature, and upon motion is dis- 
missed. Exceptions should be noted, and when a final judgment 
is rendered an appeal may be taken. Hendriclc v. R. R ,  98 N. C., 
431; R. 12. v. Warren, 92 N. C., 620; 7"ekgl-aplz Co. v. R. R., 83 
N. C., 420. 

Appeal dismissed. 

Cited: firadshaw 1 1 .  Bank, 172 N.  C., 633 

C. B. WEST v. C. L. WILKINSON. 

(Filed 20 September, 1911.) 

Issues-Real Controversy. 
In this action by a contractor for balance due for constructing a build- 

ing, the issue submitted presents the real controversy, and no error is 
found. 

APPEAL from Ferguson, J., at March Term, 1911, of PITT. 
This was a suit for the balance due on a contract for the construc- 

tion of a building. The contentions of the parties appear in the plead- 
ings. There was a verdict and judgment for the plaintiff, and the 
defendant appealed to this Court. 

This issue was submitted : 
1. Was the building completed accordiilg to contract? Answer: 

Yes. 

8. J .  Everett for plaintiff. 
Julius Brown for defendant'. 
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- 

TWIUIIY 2). LUMBER Co.; DAIL v. TAYLOR. 

(588) PER CCRIAM. Upon an examination of the record, we are of 
opinion that the issue submitted presented the real controversy 

between the parties and upon the finding in  response thereto the plaintiff , 
is entitled to the judgment rendered. 

We think the controversy almost exclusively one of fact, and we find 
no error in the record which we think necessitates another trial. 

No error. 

TWIDDY, APPELLANT, v. DARE LUMBER COlWPANY. 

(Filed 27 September, 1911.) 

APPEAL by plaintiff from 0. H. Allen, J., a t  May Term, 1911, of 
DARE. 

B. G. Crisp and Wins ton  & Matthcws for plaintiff. . 
D. M.  Stringfield and Ward  & Griw~es for defendant. 

PER CURIAM. This is a second appeal in the case of Tu~iddy  v. Lum-  
ber C o ,  154 N .  C., 237, and the evidence js substantially as i t  was on 
the former appeal. 

We see no reason for changing our opinion, and the judgm~nt  is 
Affirmed. 

E. M. DAIL v. LEE J. TAYLOR. 

(Filed 27 September, 1911.) 

Appeal and Error-Former Appeal. 
This case was tried substantially in accordance with the decision of the 

Supreme Court previously rendered, and no error is found. 

APPEAL by defendant from Perguson, J., a t  Spring Term, 1911, of 
PAMLICO. 

There was verdict for the plaintiff. Judgment thereon, and defendant 
excepted and appealed. 

(589) D. L. Ward ,  T .  W .  Davis, H.  L. GiFbs, and 2. V.  Rawls for 
plain tiff. 

M. H. Allen and S immons  & Ward for defendant 
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JEFFRESS v. R. R.; MORTON v. LUMBER CO. 

PER CURIAM. The principles applicable to this case were fully con- 
sidered and stated on a former appeal, as reported in 151 N. C., 284. 
There is no substantial difference in the facts as they now appear, ex- 
cept that the testimony tending to show negligence on the part of the . 
defendant has been greatly strengthened. The Court has carefully ex- 
amined the record, and is of opinion that the cause has been tried in 
accordance with the former decision referred to, and that no reversible 
error appears. The judgment is therefore affirmed. 

No error. 

R. 0. JEFFRESS v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 4 October, 1911.) 

APPEAL by plaintiff from Ferguson, J., at March Term, 1911, of 
PITT. 

Harry Skinner for plaintif. 
Moore & Long for dbfendant. 

PER CURIAM. We have examined the several assignments of error 
and the record in this appeal. The only issue related to the question of 

I damage, and we find no error in the record which in our opinion neces- 
1 sitates another trial. 

No error. 

W. F. MORTON ET AL. v. BLADES LUMBER COlMPANY ET AL. 

(Filed 4 October, 1911.) 

Timber Interests-Period for Cutting. 
Judgment below is affirmed, with the suggestion that  the lower court fix 

the time within which the timber described in the judgment be removed, 
probably not to exceed twelve months from the beginning of the next civil 
term of that  court. 

APPEAL by defendant, Mollie E. Morton, from Ward, J., at (590) 
the November Term of CRAVEN. 

W .  D. McIver for appellant. 
Guion & Guion and Moore & Dunn. for appellee. 
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PER CURIAM. This case is reported in 154 N. C., 337. When our 
opinion was certified down, his Ilonor, J u d g e  Peryuson,  rendered a final 
judgment, to which the defendant Mollie E. *w$on excepted and from 
which &y appealed. 

= a r e  of opinion that the judgment is strictly in accord with tlie 
opizion of'this Court, but we suggest that the court fix a time within 
which the timber described in the judgment be removed, which should 
not exceed probably twelve months from the beginning of the ncxt civil 
term of the Superior Court of Craven County. 

Let the costs of this appeal be taxed against defendant Mollie E. 
Morton. 

Affirmed. 

J. E.  RICHARDSON v. T. M. EDWARDS ET AI,. 

(Filed 1 November, 1911.) 

Negligence - Contributory Negligence - Issues - Instructions - Harmless 
Error. 

In an action for damages for personal injuries received, the first issue 
being upon the question of defendant's negligence causing the injury, the 
second issue read, "If so, did plaintiff contribute to his injury?'H~eld, 
the error in the second issue was cured under an instruction that the jury 
should consider the issue as if it had read, "Did the plaintiff contribute by 
his own negligence to his injury?" 

APPEAL by plaintiff from 0. 11. Allen,  J., at February Term, 1911, of 
UKION. 

These issues were submitted : 
1. Was the plaintiff injured by the negligence of the defendant? 

Answer: Yes. 
(591) I f  so, did the plaintiff contribute to his injury? Answer: 

Yes. 
3. What damage, if any, did plaintiff sustain? 
From the judgment rendered the plaintiff appealed. 

S t a c k  & P a r k e r  for plaintifl .  
R e d u ~ i n e  & Sikes ,  Adanzs, Armfield & A d a m s  for defendants.  

PER CURIAM. The form of the second issue is defective. The record 
shows that his Honor instructed the jury to consider the issue as if i t  
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read, "Did the plaintiff contribute by his own negligence to his injury 2" 
which is the usual and approved from. We think the error was fully 
cured. 

We have examined the other assignments of error, all of which relate 
to the charge of the court, and find them to be without substantial merit. 

The casc was fairly put to the jury in accord with the well-settled 
decisions of this Court. 

No error. 

Cited:  8. 91. M u r p h y ,  357 N .  C., 616; I)onn,ell 11. Greensboro, 164 
N. C., 337; B a n k  11. Wilson,  168 N.  C., 560. 

J. H. WARREN v. ATLANTA AND YADlKIN RAILWAY COMPANY. 

(Filed 1 November, 1911.) 

Appeal and Error-Demurrer-Amended Complaint. 
When a n  amended complaint is filed by leave of court upon demurrer 

to the original one, a n  appeal by the defendant for the overruling of the 
demurrer thus filed will not be reviewed in the Supreme Court. 

APPEAL by defendant from April Term, 1911, of GUILFORD. 

J.  I. Scales and Just ice  & Broadhurst  for plaintiff .  
W i l s o n  & Perguson for defendant.  

PEE CURIAM. This is an action for personal injury, heard upor] de- 
murrer at  April Term, 1911. The demurrer was overruled, and defend- 
ant excepted and appealed. I t  was admitted upon the argument in 
this Court that when the demurrer was overruled the plaintiff 
asked and obtained permission to file an amended complaint. (192) 
The demurrer was interposed to the original complaint. We can- 

' not pass upon the demurrer to the original complaint, as it is superseded 
by the new complaint. 

When the plaintiff by permission filed an amended complaint at  the 
time when the demurrer was overruled, the defendant should have either 
demurred or  answered to the new complaint. As this amended complaint 
is not in the record we cannot tell whether i t  states a cause of action 
or not. I t  may allege very different facts from the first complaint. 
The defendant will be allowed to demur or answer the amended com- 
plaint. 

Appeal dismissed. 

Cited: W a r r e n  v. S u s m a n ,  168 N. C., 462. 
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GEOR'GE W. HUlGHES AND WIFE, BETTIE, V. THE LIFE INSURANCE 
COMPANY OF' VIRGINIA. 

(Filed 9 November, 1911.) 

Insurance-Policies-False Representations-Equity. 
This action to recover premiums paid for a policy of life insurance and 

interest thereon, alleging that i t  was induced by the false representations 
of defendant's agents, is  controlled by the principles announced in. 
Whitehurst's case, 149 N. C., 273; Jones' case, 151 N. C., 54; Jones' case, 
153 N. C., 388; Xykes' case, 148 N. C., 13, and similar ones. 

APPEAL from Daniels, J., a t  May Term, 1911, of ALAMANCE. 
Civil action, brought to recover on. certain policies of insurance issued 

by defendant. 
These issues were submitted to the jury: 
1. Did the defendant, through its agents, represent to plaintiffs that 

i t  could, and would, issue to said plaintiffs insurance policies on their 
lives and upon the lives of their children, with provisions therein stipu- 
lated that at  the end of ten years from dates thereof the plaintiffs might 
withdraw the whole amount of premiums paid in, with 4 per cent in- 

terest thereon? Answer: Yes. 
( 5 9 3 )  2. I f  so, were such representations false? Answer: Yes. 

3. I f  so, were such representations relied upon by the plain- 
tiffs? Answer: Yes. 

4. I f  so, were the plaintiffs induced thereby to enter into said contracts 
of insurance? Answer: Yes. 

5. Did the plaintiffs waive their rights to rely upon said false repre- 
sentations ? Answer : No. 

6. What amount are plaintiffs entitled to recover of the defendants? 
Answer: The whole amount paid in, with 6 per cent interest from the 
beginning of policy to the last payment. 

From the judgment rendered defendant appealed. 

Dumeron & Lon9 and John H. T'ernon for plaintiffs. 
W.  H. Carroll for defendant. 

PER CURIAM. A careful examination of the record in  reference to 
the twenty assignments of error discloses no* substantial error committed 
upon the trial. 

There is no material.respect in which this case differs from the s e v  
era1 cases brought by this defendant to this Court heretofore. Catdwell 
v. Insura,nce Go., 140 N. C., 100; Xykes v. Insurance Co., 148 N. C.) 
3 ;  Slroud v. Insurance Co., 148 N. C., 54; Whitehurst v. Insurance 
Go., 149 N. C., 273; Jones v. Tnsurance Co., 151 N. C., 54; Jones v. 
Insurance Co., 1.53 N. C., 358 ; Eriggs v. Insurance Co., 155 N. C., 73. 

We do not think the subject needs further discussion. 
No error. 478 
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CHARLES E. ROS'EMOND v. JOHN McPHERSON. 

(Filed 9 November, 1911.) 

Appeal and ~rror-Certiorari-Appeal Dismissed-Assignments of Error- 
Printing Brief. 

Case docketed an6 dismissed under Rule 17, the appellant moving too 
late  for writ of certiorari, and not having made out his assignments of 
error or grouping his exceptions, or filing his brief in time. 

APPEAL by defendant from Daniels, J., at May Term, 1911, of (594) 
ORANGE. 

J.  W .  Graham for plaintiff. 
C. D. Turner for defendant. 

PER CURIAM. This appeal is dismissed. The motion to docket and 
dismiss under Rule 1'7 was made before the appellant applied for writ 
of certiorari to bring up case on appeal. The appellant did not file 
his brief within the time prescribed and the case on appeal contains no 
assignments of error or grouped exceptions, as required by the rules of 
this Court. 

Appeal dismissed. 

LEE THOMPSON v. REVOLUTION COTTON MILLS. 

(Filed 15 November, 1911.) 

Master and Servantorder  of Vice Principal-Negligence-Contributory 
Negligence-Evidence-Questions for Jury. 

Plaintiff was injured while employed in running a lapper in  defendant's 
cotton mill, and introduced evidence tending to show that  he was in- - structed by the vice principal of the defendant that  if, in operating the 
machine, the cotton became lumpy, to remove i t  while the machine was 
i n  motion, but to stop the machine for certain other purposes; that  there 
was a certain defect in the machine tending to make the cotton lumpy, 
and that  i t  was dangerous to carry out this instruction; that  the injury 
was caused while plaintiff was acting a s  directed. There was evidence to 
the contrary: Held, a motion to nonsuit upon the evidence was properly 
refused, and under a fair and comprehensive charge in  this case upon the 
principles of negligence and contributory negligence an actionable wrong 
has been established under the verdict for plaintiff. 
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APPEAL from 0. H. Allen, J., at August Term, 1911, of G I J I L F O ~  
Civil action to recover damages for pcrsonal injuries, causcd by al- 

leged negligence of defendant. 
There was verdict for plaintiff. Judgment on the vcrdict, and de- 

fendant excepted and appealed. 

B. D. Kuy7~er~dc~11 and Xapp & Williarns for plaintiff. 
Xing & Kimbal l  and T h o m a s  8. Ben11 for defendant.  

PER CUEIAM. I t  was chiefly urged for error that the court refused 
to nonsuit plaintiff on motion duly entered, but the Court is of 

(595) opinion that the motion was properly overruled. On the trial 
i t  appeared that plaintiff, an employee of defendant company, 

was engaged a t  the time in running a lapper, and in the operation of 
the machine the cotton would "at times get lunipy" and it would becoine 
secessary for plaintiff to put his hand in the machine to remove the 
lumps, or i t  would result in "thin-ended lap." There was testimony, 
on part of plaintiff, tending to show that the boss of the lapper-room, 
who stood towards plaintiff in the position of vice principal of defendant 
company, had given plaintiff special directions that "if anything got in 
the beater box he was to lay the belt on the loose pulley and stop the ma- 
chine, but if any lumps, etc., got at the doors, to remove them tvithout 
stopping the machine. H e  said you would lose time in stopping the 
belt; that you coald make a lap while you stopped the machine and started 
up again." The evidence, further, tended to show that this was an un- 
safe method of doing the work; that defendant company was guilty of 
negligence in giving directions of the kind indicated, and that, on the 
occasion in question, the plaintiff, in endeavoring to follow them out, 
had his hand seriously injured. As the Court understands it, the testi- 
mony of plaintiff tended to show, further, that certain wires, placed in 
the machine with the purpose of keeping the cotton from bccoming 
lumpy, had been permitted, by defendant, to "become crooked and out 
of line and in such a negligent condition as to unnecessarily cause the 
cotton therein to becoine lunipy and thereby rendered the machine de-, 
fective and more dangerous to operate"; and that plaintiff had, several 
times, given notice of the improper condition of the wires, and the em- 
ployee charged with the duty had failed to bave them fixed. 

There was much evidence on the part of defendant company to the 
effect that the machine was in good condition; that no such instruction 
as claimed by him had been given plaintiff, but that he had, both by 

general rules and repeated and special instructions, directed 
(596) plaintiff never to put his hand in the machine when in motion. 
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I n  this conflict of evidence, under a fair and comprehensive charge 
in  which the principles of negligence and contributory negligence, as 
applicable to the facts, were correctly stated, the jury have accepted 
the plaintiff's version of the occurrence, and, this being true, an action- 
able wrong has been established. After careful consideration, the Court 
finds no reversible error, and the judgment in plaintiff's favor must be 
affirmed. 

No error. 

STATE v. T. S. DAVENPORT ET AL. 

(Filed 13 September, 1911.) 

I. IndictmentCounts-Election-Practice. 
The solicitor is  not put to his election as  to which of several counts 

in  a bill of indictment relating to one transaction he will prosecute, until 
the close of the evidence; and the trial judge is not required until then 
to restrict the trial to any special count. 

2. Forcible Trespass-Title-Possession. 
Forcible trespass is a crime against the possession and not against 

the title. 

3. Same-Evidence, Incompetent. 
The question to be determined under a n  indictment for forcible tres- 

pass is whether the defendant unlawfully ousted the occupant from the 
possession of the locus in quo, and evidence is incompetent which tends 
to show the  defendant's title, or that  those in  possession were endeavor- 
ing to avoid civil process in  an action involving title, or the process 
of injunction, by going across the State line, which ran  through the 
locus in quo, whenever process was attempted to be served on them by 
the lawful officers of this State. 

4. Forcible Trespass-Definition-Yosscssion. 
Forcible trespass is  the high-handed invasion of the actual, and not the 

constructive, possession of another, when he is present i n  person, or 
through his agents and employees, and forbids the same, putting him or 
them in fear, inciting resistance by force, and under circumstances en- 
dangering the public peace. 

5. Same-Assault. 
I t  is sufficient evidence of a n  assault upon a trial for forcible trespass, 

if the trespasser uses such threats or menaces, which he  attempts to 
execute, as to cause the one in possession to reasonably apprehend im- 
minent danger in  remaining there. 
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6. Forcible Trespass-Evidence Sufficient-Intent. 
I n  this case, evidence of forcible trespass held sufficient, that defendant's 

employer and another lumber company claimed the title to a tract of tim- 
ber land known as  Allen Swamp. The defendant through its agents and 
employees was in  possession of a part of the lands, claiming possession 
of the whole. The prosecutor's agents and employees then entered into 
possession of another locality of the swamp and built camp of log huts, 
whereupon the defendants, about forty in  number, armed themselves with 
axes and guns, demanded the possession of the prosecutor's agents and 
employees, and, being refused,.proceeded to tear down and burn the huts 
without physical resistancse being offered: Held, further, evidence of the 
intent of defendants not to injure the prosecutor's witness was incom- 
petent. 

7. Forcible Trespass-Right of Possession-Unlawful Entry. 
Entering upon lands in  the possession of another, against his will, 

with a strong hand or with a multitude of people, as, in this case, with 
forty persons, some of them armed with axes and others with guns, is 
unlawful, even though the entry were made under a superior title. Re- 
visal, sec. 3670. The common and statute law discussed by WALKER, J. 

8. Counsel-Improper Remarks-Harmless Error-Instructions. 
Improper remarks made by counsel to the jury are not reversible error 

when i t  appears that the court has instructed the jury not to consider them, 
but to confine themselves in  their consideration to the facts bearing upon 
the issues; and exception to the instructions not being more specific or 
full, must be taken by way of prayers for special instruction thereon. 
The trial judges are  cautioned to immediately and fully correct abuses of 
this character. 

9. Forcible Trespass-Misdemeanors-Accessories-Aides and Abettors. 
I n  misdemeanors there are  no accessories, and i n  this case those who 

were present in numbers, some armed with axes and others with guns, 
while one of their number caused the prosecutor's agents to abandon the 
locus in quo, were his aiders and abettors and equally guilty of forcible 
trespass. 

(598) APPEAJ, by defendants from 0. H. Allen,  J., at Spring Term, 
1911, of GATES. 

The facts are sufficiently stated in the opinion of the Court by Mr. 
Jus t i ce  Walker .  

Attorney-General B icke t t  and Assistan,t Attorney-General G.  L. Jones 
for t h e  State .  

Aycock & Wins ton ,  W a r d  & Grimes, and CharrZes Whedbee for de- 
f endants.  

WALKER, J. The defendant Davenport and seventeen others were 
indicted and convicted, in the court below, of forcible trespass. in  tearing 
down three shacks, which had been erected in a lumber or logging camp, 
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and which were each about 10 feet long and 7 feet wide, made of poles 
and covered with tar paper, and had been built upon the land two or 
three days before the alleged trespass. The defendants have appealed 
to this Court and now allege that the learned judge who presided at  
the trial committed thirty-four errors in  his several rulings during the 
hearing of the cause. The case had its origin in a dispute between the 
Roper Lumber Company and the Richmond Cedar Works over the title 
to a certain tract of land lying in that portion of the Dismal Swamp 
knowa as the Allen Swamp, which has as its northern boundary the 
dividing line between this State and Virginia, along which there is a 
canal running east and west with the said line. A careful perusal of 
the evidence taken in the case convinces us that the prosecutor, represent- 
ing the Roper Lumber Company, and the defendants, representing the 
Richmond Cedar Works, were, at  the time of the alleged trespass, vying 
with each other i n  an effort to gain the actual possession of the premises, 
in order to gain some advantage in dcfending the title to the land. The 
Roper Lumber Company, by its servants and agents, had actual posses- . 
sion of the land known as Allen Swamp, a t  the place where the huts had 
been constructed. The defendants, representing the Richmond Cedar 
Works, entered upon this part of Allen Swamp while the prosecutor 
was in actual and peaceable possession thereof, and ordered its servants 
and agents, who were then in charge of the same, to quit the premises. 
There were about forty members of the invading force, some of 
whom carried axes and others guns, and when compliance with (599) 
their demand was refused, they proceeded to demolish the huts 
and then to bum them. There was no physical resistance made by 
those in actual possession of the locus in quo, who held the possession 
until the cabins began to fall and then abandoned the premises to the 
defendants. 

An extract from the testimony of the principal defendant, T. S. 
Davenport, will suffice to show the essential facts of the case upon which 
our conclusion as to the law will be based: 

"Ours (camps) were built eight days before the Roper Company's. 
The camps of the Richmond Cedar Works had been occupied all the 
time during those eight days and all full of men. I think there was 
close between thirty and forty men who had stayed in those camps in 
the Allen Swamp-the camps of the Richmond Cedar Works. These 
camps were all close as a half a mile to the ones the Roper Company put 
up. When I found they were there, I took my men and went there. 
First  went to Hawks' camp and said, 'Hawks, 1 have come here to 
take possession of this camp; the Richmond Cedar Works sent me here 
to hold possession of these woods, and I am going to take possession of 
this camp and cut i t  down and burn it.' H e  says, 'My things are all in 
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there,' and 1 said, (1 will take care of the things; get them out'; and he 
and Saudcrs got them out. They came out of the camp and I cut the 
camp down and threw i t  on the fire. That was thc end of that camp. 
Then I took my men and went out on down the ditch where they had 
just built three camps down there. That was on Wednesday. We 
went on to the Mathias camp. They were all standing .outside of the 
camp, and I said, 'Mr. Mathias, are you in charge of these woods now?' 
H e  said, 'Yes.' I said, 'I am going to take possession of the camps, 
cut them down and burn them up.' I told him my reason, that the 
Cedar Works sent me there to hold possession and I was going to do it. 
ITe is the only man I parted my lips to. I then told him I was going 
to cut-the camps up. H e  said, 'You may cut the others down, but you 
won't cut this one down.' I said, 'This is the best looking camp; this is 
the one I am going to take first.' H e  says, 'I'll be damned if you cut 
this one down.' I said, 'Boys, fall in on this camp.' Before that he 

leaves his door and goes back in the camp, and as they had then 
(600) commenced to tear the roof up, he said, (Let me get my bed and 

things out, and then I will get out.' I said, 'All right.' Then I 
said, 'Boys, get in there and help him get his bed out and other things.' 
I I e  had some peas on the fire, and I had the boys take those out, and I 
told them to take all out and take his bed and lay i t  out there somewhere 
and then go ahead and cut the camp down." 

The contention of the defendant seems to be that they should have 
been allowed to show that they had constructive possession of the place 
where the trespass is alleged to have been committed, by reason of the 
fact that they were in actual occupation of the remainder of Allen 
Swamp; that the prosecutor, by its servants and agents, had unlawfully 
entered upon the land, which was the property of the Richmond Cedar 
Works, and had wrongfully withheld the same, and that when they 
demanded possession of the land they were merely asserting the right 
and title of the Richmond Cedar Works to the same, and had no un- 
friendly feeling toward the parties in possession and did not intend to 
injure them. 

Before entering upon a discussion of the main question involved in 
the case, we will refer to one technical objection made during the course 
of the trial by the defendants. When the solicitor had read the three 
indictments, the defendants moved that he be required to elect upon 
which count i n  each of the bills he would rely. The court overruled this 
motion and held that it would not require the election until the evi- 
dence had been heard. The motion was not renewed a t  the close of the 
evidence. I t  appears that the solicitor abandoned all the charges except 
the one for forcible trespass, and did not prosecute for malicious injury 
to property, and the judge so stated in the charge to the jury. I t  can- 
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not be doubted now that the solicitor was not put to his election until 
the close of the evidence, or a t  least that the judge was not required to 
restrict the trial to any special count until he could intelligently do so 
by knowing what the evidence in the case would be. This was decided 
in S. v. Parkh, 104 N. C., 679, where it was said: "This Court has re- 
peatedly held that the presiding judge may, in his discretion, 
hear thc evidence on a nunlber of counts in a single indictment (601) 
charging fclony, or 'on a number of distinct bills, treating each 
as a count of the same bill,' and refuse to require the solicitor to elect 
till the close of the evidence for the State." I t  may well be doubted 

, whether the solicitor.could be required to elect in  this &se, as the charges 
all grew out of the same transaction. "The common law rule is, that 
if an indictment contains charges distinct in themselves and growing out 
of separate transactions, the prosecutor may be made to elect or the 
court may quash. But where i t  appears that the several counts relate 
to one transaction, varied simply to meet the probable proof, the court 
will neither quash nor force an election." S. v. Morrison,, 85 N.  C., 561. 
There was no error, therefore, in the ruling of the court upon the de- 
fendant's motion for an election by the solicitor. 

The defendants proposed to prove how far the line of the land was 
from the State line, with a view of showing that the prosecutor's servants 
and agents had come from Virginia and squatted on the land, and had 
then avoided the service of process and a restraining order by crossing 
the line again into Virginia. They further proposed to introduce in 
evidence a map of the premises for the use of one of the witnesses in 
explaining his testimony. The witness stated that he did not require 
i t  for that purpose, as he was familiar with the land; and further, they 
offered deeds and other evidence for the purpose of showing the title to 
and possession of Allen Swamp outside of the locus in quo. A11 this 
evidence was excluded by the court, and, we think, properly. The facts 
intended to be established by the rejected evidence were not releavant to 
the case. I t  could make no difference whether the Richmond Cedar 
Works owned the land or not, or whether they failed to obtain service 
upon the prosecutor in the suit brought for the possession of the land 
and for an injunction. The only qucstion in the case is whether the 
prosecutor's servants and agents were in possession of the particular 
land on which the trespass was committed, and whether the defendants 
attempted to oust them forcibly and violently. Forcible trespass is a 
crime against the possession and not against the title. S. v. Fender, 
125 N.  C., 649. I f  the Richmond Cedar Works had a better title 
than the prosecutor to the premises, or a better right to the pos- (602) 
session thereof, it should have been asserted by due process of 
law, and not by a violation of the criminal 1iw of the State. S. v. 
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Hovis, 76 N. C., 117. The right or title to land cannot be vindicated 
with the bludgeon, but the party who claims the better title must, if it 
be denied or the actual possession of the land be refused, upon a lawful 
demand made for the same, resort to the peaceful methods and processes 
of the law for his redress and the recovcry of his property. I f ,  instead 
of pursuing this course, he elects to use violence, the law holds' him 
criminally responsible for his act. S. v. Webster ,  121 N. C., 586, where 
it is said: "As forcible trespass is essentially an offense against the 
possession of another and does not depend upon the title, i t  is proper to 
exclude evidence of title in defendants on trial under an indictment for 
such offense." 

The principle governing such cases is clcarly expressed by Judge 
Gaston in S. v. Bennet t ,  20 N. C., 170: "We perfectly agree with the 
judge that the guilt or innocence of the persons charged with respect 
to tho offense described in the indictment did not depend upon the 
question whether Curry had the right to the property, or the right to its 
possession, but whether he had, in  fact, the possessiofi therof at the 
time when that possession was charged to have been invaded with 
such lawless violence." I t  has ever been the definition of forcible tres- 
pass in this State that i t  is the high-handed invasion of the actual pos- 
session of another, he being present and forbidding the same, and the 
title is not in  question. I t  is sufficient, to constitute the offense, that 
the act complained of be done in  the presence of the owner or. person 
in  possession (present i  domino)  and must involve a breach of the pcace 
or tend thereto. There must have been something done at  the time of 
the entry to put the prosecutor in  fear or incite him to force, either to 
prevent the wrongs or to protect his title to the property. Whether the 
title is in the prosecutor or the defendant is of no moment in forcible 
trespass. 

I t  is the invasion of the actual possession of another, and not his 
constructive possession, done in  his presence and under such ciscum- 

stances as endangers the public peace, that makes the offense. 
(603) This is stated to be the law by the younger ,Judge R u f i n  (who 

displayed distinguished ability in this Court, and a man who 
was eminent in his and a t  the bar as a criminal lawyer) in 
the case of 8. 11. Laney,  87 N. C., 535, and i t  is sustained by numerous 
decisions of this Court. S. v. McCanless, 31 N. C.,  375; X. V. Ross, 
49 N. C., 315; S. v. Woodward,  119 N.  C., 838. I n  S. v. Covington, 
70 N. C., 71; Judge  B y n u m  says that to constitute the offense of forcible 
trespass, there must be a demonstration of force, as with weapons or 
multitude of people, so as to make a breach of the peace or directly tend 
to it, or such as is calculated to intimidate or put in fear, citing S. v. 
R a y ,  32 N.  C., 39. 
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What is said by the present Chief Justice in 8. v. Mills, 104 N.  C., 
at p. 905, covers this case more fully, perhaps, than any other expres- 
sion to be found in the cases. I n  substance, it is this: "The offense of 
forcible trespass consists in entering upon land in the actual possession 
of another, with a strong hand. There must either be actual violence 
used or such demonstration of force as is calculated to intimidate, or 
alarm, or involve, or tend to a breach of the peace. The use of force 
must be such as to create a reasonable apprehension in the mind of the 
adversary that he must yield to the demand made upon him in order 
to avoid a breach of the peace", citing S. v. Covington, supra; S. v. Pol- 
ZoL, 26 N.  C., 305; S. v. Pearman,, 61 N.  C., 371; s. v. Lloyd, 85 N. C., 
573. We are not called upon in this case to say whether or not it is nec- 
essary that the demonstration of force accompanying the act of invasion 
should consist either in a multitude of people or in the display of 
weapons, in order to become such an entry with a strong hand as will 
constitute the offense. Whether the entry is sufficiently violent will 
depend, to some extent, upon the circumstances of each particular case. 
For example, in S. v. Hinson, 83 N. C., 640, the act of a man riding 
into the yard or curtilage of a house occupied only by a woman, after 
being forbidden so to do, and remaining'there cursing her, was held by 
this Court to be such an act of force as was calculated to intimidate her 
or put her in fear, and therefore, sufficient to constitute forcible trespass. 
The essential element of the offense is that the conduct of the 
defendant must be such as is calculated to intimidate the party (604) 
in possession and to put him in fear, or to compel him, by threats 
of violence which are sufficient to overawe a man of ordinary firmness, 
to abandon or surrender his right to the possession, or to desist from the 
assertion of the same. 

The learned counsel for the defendant, in the argument before us, 
urged that, at common law, if the party having the better right or title 
has lost his possession by the unlawful entry of another, he is entitled 
to regain it by the use of such force as is necessary for the purpose, pro- 
vided it does not amount to an actual breach of the peace, whereas one 
not having a lawful right of entry is guilty of trespass if he goes upon 
the land with a strong hand under circumstances calculated to excite 
terror, although the force used does not amount to a breach of the peace. 
This doctrine, if it ever had any real existence at the common law, and 
this is extremely doubtful when the authorities are carefully examined 
and considered, has long since been repudiated by the courts and abro- 
gated by statute.. They rely upon what is said by Judge Pearson in 
S. v. Ross, 49 N. C., 315, but the force of this expression was greatly 
weakened, if not entirely destroyed, by the decision in 8. v. Shepard, 
82 N. C., 614, where it will be found that Chief Justice Smith strongly 
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intimates that the distinction thus made, if it ever existed, was swept 
away by our-statutes. I n  1 Hawkins Pleas of the Crown, ch. 28, at 
p. 495, we find the law thus stated: "It seems that, at common law, a 
man disseized of any land (if he could not prevail by fair means) might 
lawfully regain the possession thereof by force. But this indulgence of 
the common law, in suffering persons to regain the lands they were un- 
lawfully deprived of, having been found by experience to be very preju- 
dicial to the public peace, it was thought necessary, by many severe 
laws, to restrain all persons from the use of such violent methods of 
doing themselves justice." Blackstone, whose book on the criminal law 
is of the highest authority, follows Hawkins, and in his fourth volume, 
at p. 148, says: "An eighth offense against the public peace is that of 
a forcible entry and detainer, which is committed by violently taking 

or keeping possession of lands with menace, force, and arms, and 
(605) without the authority of law. This was formerly allowable to 

every person disseized or turned out of possession, unless his entry 
was taken away or barred. But this being found very prejudicial to the 
public peace, it was thought necessary, by several statutes, to restrain 
all persons from the use of such violent methods, even of doing them- 
selves justice, and much more if they had no justice in their claim." 

I n  King v. Wilsow, 8 Term, 357, Lord Kenyow said that perhaps some 
doubt may hereafter arise respecting the statement of Mr. Sergeant 
Hawkins that "at common law the party may enter with force into that 
to which he has a legal title," and the Court of King's Bench reversed 
its own opinion as to the correctness of this proposition. But however 
that may be, it is very sure that the law has been changed by statute, 
both in England and in this country, so that now it is plain and unmis- 
takable. This statute is the one referred to by both Hawkins and Black- 
stone. I t  was enacted in the fifth year of the reign of Richard 11.) and 
is known as chapter 7 in the compilation of the laws of England for that 
period, and is as follows: "And also the King defendeth, That none 
from henceforth may make any entry into any lands and tenements but in 
case where entry is given by law; and in such case not with strong 
hand, nor with multitude of people, but only in peaceable and easy man- 
ner. And if any man from henceforth do to the contrary, and thereof 
be duly convict, he shall be punished by imprisonment of his body and 
thereof ransomed at the king's will." This statute was substantially 
adopted in this State, and will be found in the following revisions: 
Revised Code, ch. 49, sec. 1 ;  Code, see. 1028; Pell's Revisal, sec. 3670. 
Mr. Pel1 has appended a note to the section, containing a full collection 
of all the cases decided by this Court upon the subject, and with refer- 
enc9 thereto it is conclusively and uniformly held that whatever may 
hare been the common law in regard to this matter, it is now unlawful, 
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even where the party is the real owner of the land, to enter thereon with 
strong- hand or with multitude of people, when the law authorizes them 
to enter only in a peaceable and easy manner; and he who enters 
otherwise, or .with strong hand, is guilty of a misdemeanor. (606) 

The case of S. v. Pollok, 26 N. C., 305, is a decisive one against 
the defendants. The only difference between the two cases is that the 
show of force in  Pollolc's case was much less formidable and impressive 
than i t  was shown to be in this case. Judge Daniel there said it was 
unnecessary that the prosecutor's possession was held under title if, 
a t  the very time of the forcible entry, i t  was peaceably held and enjoyed 
by him, and that personal violence is not an essential ingredient of the 
offense; but if there is such a show of force as to create a reasonable 
apprehension in the mind of the party in actual possession that he must 

I yield to avoid a breach of the peace, and he does yield, i t  would be a ~ surrender upon compulsion or force and such as would make i t  a forcible 
trespass a t  common law, Proceeding, he said: "The defendant con- 
tended that the offense was not complete until some actual breach of 
the peace had been committed. But the law is, where the party, either 
by his behavior or speech, at  the time of his entry, gives those who are 
in possession just cause to fear that he will do them some bodily harm 
if they do not give way to him, his entry'is esteemed forcible, whether 1 he cause the terror by taking with him such an unusual number of - 
servants, or by arming himself in such a manner as plainly to indicate 
a design to back his pretentions by force, or by actually threatening to 
kill, maim, or beat those who continue in possession, or by making use 
of expressions which plainly imply a purpose of using force against 
those who make resistance," citing Wilson's case, 8 Term Rep., 357; 
Roscoe on Evidence, 374-377; 1 Hawkins Pleas of the Crown, ch. 64, 
sec. 27. I f  the facts recited in  that case constitute forcible trespass at  
common law, surely the facts of this case must receive a like construc- 
tion; and when the statute of Richard 11. is considered, there can be 
no doubt as to the criminality of the defendants' conduct. This statute 
has been adopted, we believe, in  most of the States of the Union. Dis- 
cussing its provisions, the Court, in  Scott v. Willis, 122 Ind., 1, said: 
'(The owner of land who is wrongfully held out of poisession by one 
who has no legal or equitable right may embrace the opportunity and 
gain peaceable possession if he can; but unless he can obtain 
possession without force or show of violence, his sole remedy is (607) 
to invoke the aid of legal proceedings." I11 Reader v. Purdy, 
41 Ill., 285, i t  is held that the statute against unlawful entry on land, 
by necessary implication, if not in terms, forbids a forcible entry, even 
by the owner, upon the actual possession of another. "It is urged," 
says the Court, "that the owner of real estate has a right to enter upon 
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and enjoy his own property. Undoubtedly, if he can do so without a 
forcible disturbance of the possession of another; but the peace and good 
order of society require that he shall not be permitted to enter against 
the will of the occupant, and hence the common-law right to use all 
necessary force has been taken away. H e  may be wrongfully kept out 
of possession, but he cannot be permitted to take the law into his own 
hands and redress his own wrongs. . . . I t  has been constantly held 
that any entry is forcible, within the meaning of this law, which is 
made against the will of the occupant. The statute of forcible entry 
and detainer should be construed as taking away the previous common- 
law right of forcible entry by the owner, and as providing that such 
entry must be therefore held illegal in all forms of action." This de- 
cision was approved in Chicago w. Wright, 69 Ill., 318. See, also, Hyatt 
w. Wood, 4 Johnson, 150; Ives v. Ives, 1 3  ibid., 235. 

When the undisputed facts of this case are brought to the test of these 
principles, we find no difficulty in adjudging the defendants guilty upon 
their own best showing. The defendants formed themselves illto a band 
of armed invaders, to execute their will and assert their alleged claim 
to the land, without regard to consequences and in defiance of law and 
order. They advanced upon the unpretentious and crude huts set up 
by the prosecutors' servants for their temporary use and comfort, with 
all "the pomp and circumstance of warn-a small battalion armed and 
equipped to meet any emergency and to overcome all opposition. This 
doughty band of warriors went forth to battle, bent on conquest or an- 
nihilation, and if they had not met with instant capitulation from a 
submissive enemy, there can be no doubt that there would have been a 

gory field of conflict. As said by the Attorney-General, "the bat- 
(608) tle of the Dismal Swamp would have been on, and fought to the 

finish." They accomplished their unlawful purpose by expelling 
their adversary from the premises; and yet i t  is argued that, having the 
better title, they were in the exercise of their lawful right and within the 
pale of the law. We do not think so. The law of the mob is not a safe 
rule of conduct and is not the law of the Commonwealth, and the sooner 
this is realized by those who would essay to maintain their rights or 
redress their sipposed grievances by becoming lawbreakers themselves, 
the better i t  will be for them and the peace and good order of society. 
We cannot too emphatically condem such conduct as subversive of all 
good government and of the cardinal principle upon which i t  is based. 
I f  the citizen defiantly takes the law into his own hands to assert his 
rights or to punish others for violating them, whatever the provo- 
cation, he will soon find that the hand of that same offended law will 
be laid heavily upon him as an usunper of its prerogative, and he 
should be made to feel its weight and its just retribution. Right does 
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not always make might, nor does might make right, and the two united 
cannot be allowed to override the dignity and majesty of the law, to 
which law every good citizen should render willing submission and obe- 
dience. The doors to our courts are wide open, and any one may enter 
who feels aggrieved in rcspect of his person or his property, and he will 
find there a remedy for the full reparation of the wrong. I f  he will 
not do this, but will rather redress his wrong in his own way, he should 
not be surprised if he is made to pay the penalty of his own offense 
against the law. 

The defendants' counsel cited Wal7cer v. Ghanslor, 17 L. R. P., 455, 
and Souter v. Codman, 14 R. I., 119, to support the positoin that one who 
has, in law, the title or right of possession may enter forcibly upon the 
land in the assertion of his right; but even a slight examination of those 
cases will disclose that thcy refer only to the civil liability of the owner 
for such an entry, and hold that he would not be liable in a civil action 
for the same, that is, in an action quare clausum, or-trespass v i  et armis, 
or for assault and battery, "even if the force used would subject the 
owner to an indictment a t  com'nion law for a breach of the peace, 
or under the statute of forcible trespass or entry." They do not (609) 
reach this case. The possession of the prosecutor, by his servants 
and agents, was sufficient in this case to sustain the charge of forcible 
trespass, the entry having been made violently and with a strong hand, 
and those in possession having been intimidated and put in fear. . Such 
conduct on the part of the defendants was an assault, as it compelled 
the prosecutors to desist from doing what they had the lawful right to 
do, a t  least, until the law had passed upon the disputed title. 8. v. 
Daniel, 136 N.  C., 571. I n  that case it is said: "The principle is well 
established that not only is a person who offers or attempts by violence 
to injure the person of another guilty of an assault, but no one by the 
show of violence has the right to put another in fear and thereby force 
him to leave a place where he has the right to be. S. v. Harnpton, 63 
N. C., 13;  S. 11. Church, 63 N. C., 15; S .  v. Rawles, 65 N. C., 334; 8. 1). 

Shipman,, 81 N.  C., 513; S .  v. Martin, 85 N .  C., 508, 39 Am. Rep., 711; 
S.  v. Jeffreys, 117 N. C., 743. I t  is not always necessary, to constitute 
an assault, that the person whose conduct is in question should have the 
present capacity to inflict injury, for if by threats or a menace of vio- 
lence which he attempts to execute, or by threats and a display of force, 
he causes another to reasonably apprehend imminent danger, and there- 
by forces him to do otherwise than he would have done, or to abandon 
any lawful purpose or pursuit, he commits an assault. I t  is the appar- 
ently imminent danger that is threatened, rather than the present ability 
to inflict injury, which distinguishes violence menaced from an assault. 
S .  v. Jeffreys and 8. v. Martin, supra. I t  is sufficient if the aggressor, 
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by his conduct, lead another to suppose that he will do that which he 
aipparently attempts to do. 1 Archb. Cr. Pr., Pl. and Ev. (8 Ed. by 
Pomeroy), 907, 908." 

All of which brings us to the conclusion that there is no reason why 
we should halt between two opinions in  passing upon the guilt of the 
defendants. The evidence is all onc way, and so is the law. I t  would 

be a reproach to the administration of justice if the law were 
(610) otherwise and we could decide the other way. 

I f  we may compare this transaction with a great historical 
event, when Lord George Gordon assembled his followers in St. George's 
Fields to march upon Parliament and present their petition against 
Popery, we find that, while they were engaged in the exercise of the law- 
ful right of petition, one of the highest and most sacred constitutional 
rights of the subject, and while their leader was afterwards acquitted 
by the jury, influenced as they were by the great skill and eloquence of 
Erskine, and not because he was less a lawbreaker, the Court of King's 
Bench (Lord Mansfield presiding), before which he and his followers 
were tried, did not listen with much patience or consideration to the 
plea that the righteousness of the cause justified the offense, and many 
of his less fortunate adherents were convicted of treason and executed. 
Charles Dickens, in his graphic description of the Gordon riots in 
Barnaby Rudge, makes Simon Tappertit say: "What's the matter here? 
Do you call this order ?" Wcll might he thus exclaim, for not even can 
the most sacred right be unlawfully and violently enforced; and so the 
Court decided. 21 State Trials, 485 (563). 

All the testimony offered by the defendants to show a constructive 
possession, that is, a possession of some other part of the land under a 
deed or color of title, was irrelevant and properly excluded by the 
court. 

There are one or two of the other exceptions which require some 
notice. I n  his address to the jury, one of the prosecuting attorneys used 
this language: "The jury should find the defendants guilty, as their 
fines will be paid by the Richmond Cedar Works, a foreign corporation 
with headquarters in Virginia, a foreign State, where its officers sit 
back with slippered feet and direct this thing to be done." The de- 
fendants objected to these remarks at  the time they were made, and the 
judge fully cautioned the jury, not at  that time, but in his charge, to 
disregard them and to confine their inquiry to the single question as 
to the forcible entry. We think the caution was sufficient, but if not, 
the defendants should have requested the judge to make i t  so. This 
they did not do. Simmons v. Davenport, 140 N. C., 407. A request 

of this kind would have brought forth a proper response from the 
(611) court. "If a party desires fuller or more specific instructions, 
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he must ask for them, and not wait until after the verdict has gone 
against him and thcn, for the first time, complain of the charge." ~ i r n -  
m o m  v. Davenport, supra. See, also, Kendriclc v. Dellinger, 117 N.  C., 
491; McKinnon v. Morrison, 104 N.  C., 354; S. v. Debnam, 98 N.  C., 
712; Clark's Code ( 3  Ed.), pp. 535 and 536; Justice u. Gullert, 131 N .  
C., 393; 8. v. Groves, 119 N.  C., 822. Speaking to an objection of the 
same nature as this one, the Court said in S. v. Tyson, 133 N.  C., at  p. 
699 : "A party will not be permitted to treat with indifference anything 
said or done during the trial that may injuriously affect his interests, 
thus taking the chance of a favorable verdict, and afterwards, when he  
has lost, assert for the first time that he has been prejudiced by what 
occurred. His  silence will be taken as a tacit admission that at  the 
time he thought he was suffering no harm, but was perhaps gaining an 
advantage, and consequently i t  will be regarded as a waiver of his right 
afterwards to object. Having been silent when he should have spoken, 
we will not permit him to speak when, by every consideration of fair- 
ness, he should be silent. We will not give him two chances. The law 
helps those who are vigilant, not those who slecp upon their rights. . 
H e  who would save his rights must be prompt in asserting them." 

But  i t  must not be understood that we approve or commend the lan- 
guage of the attorney. I t  was a clear abuse of the privilege of counsel, 
as argued by defendants, to use such words in debate before the jury. 
The State does not ask for the conviction of a defendant except upon 
the facts and the law, stripped of all extraneous matter-the naked 
facts-and anything done which is calculated to prejudice the jury 
should be promptly rebuked by the presiding judge, and such instruc- 
tions given to the jury as will remove all prejudice and restore their 
minds to an equilibrium, readjusting the unsteady balance, so that jus- 
tice may be administered fairly and impartially. This is an important 
matter, and judges cannot be too alert or too much ('on their guard" to 
instantly correct such abuses occurring in the course of the trial. 
It is their highest duty to do so, and they should at  all times be (612) 
firm and prompt in its discharge. Sometimes, we are aware, 
learned counsel use intemperate speech in the heat and zeal of an argu- 
ment which they, themselves, regret afterwards in their cooler and calmer 
moments; but this being so, i t  is nevertheless the duty of the judge to see 
that the trial is conducted fairly, without regard to that fact. Again 
quoting from S. v. Tyson, 133 N .  C., a t  p. 698: "We conclude, there- 
fore, that the conduct of a trial in the court below, including the argu- 
ment of counsel, must be left largely to the control and direction of the 
presiding judge, who, to be sure, should be careful to see that nothing is 
said or done which would be calculated unduly to prejudice any party 
in  the prosecution or defense of his case, and when counsel grossly 
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abuse their privilege at  any time in the course of the trial the presiding 
judge should interfere at  once, when objection is made a t  the time, 
and correct the abuse. I f  no objection is made, while it is still proper 
for thc judge to interfere in order to preserve the due and orderly ad- 
ministration of justice and to prevent prejudice and to secure a fair 
and impartial trial of the facts, i t  is not his duty to do so, in the sense 
that his failure to act at  the time or to caution the jury in his charge 
will entitle the party, who alleges that he has been injured, to a new trial. 
Before that result can follow the judge's inaction, the objection must 
be entered at  least before verdict," citing linight v. Houghtalling, 85 
N. C., 17. I n  the passage taken from 8. v. Tyson, we did not intend to 
decide that a failure of the judge to act immediately would be ground 
for a reversal, unless the abuse of privilege is so great as to call for im- 
mediate action, but merely that it must be left to the sound discretion 
of the court as to when is the proper time to interfere; but he must cor- 
rect the abuse at  some time. if reauested to do so: and it is better that 
he do so even without a request, for he is not a mere moderator, the - ,  

chairman of a meeting, but the judge appointed by the law to so control 
the trial'and direct the course of justice that no harm' can come to either 

party, save in the judgment of the law, founded upon the facts, 
(613) and not in the least upon passion or prejudice. Counsel should 

be properly curbed, if necessary, to accomplish this result, the 
end and purpose of all law being to do justice. Every defendant "should 
be made to feel that the prosecuting officer is not his enemy," but that 
he is being treated fairly and justly. S. v. Smith, 125 N.  C., 618. I n  
Jenkins v. Ore Co.. 65 N.  C.. 563. Justice Reade said : ('Zealous advo- , , 
cates are apt to run into improprieties; and i t  must generally be left 
to the discretion of the judge whether i t  best comports with decency and 
order to correct the error a t  the time by stopping or reproving the 
counsel or wait until he can set the matter right in his charge. I t  must 
often happen that the judge cannot anticipate that the counsel is going 
to say anything improper, and i t  may be said before the judge can 
prevent it, as in  this case. . . . And the question was whether he 
was obliged to stop the counsel then and there and reprove him, or 
whether he would wait and correct that and all other errors when he came 
to charge the jury. Ordinarily, this must be left to the discretion of the 
judge. But still i t  may be laid down as law, and not merely discre- 
tionary, that where the counsel grossly abuses his privilege, to the mani- 
fest prejudice of the opposite party, it is the duty of the judge to stop 
him then and there; and if he fails to do so, and the impropriety is 
gross, i t  is good ground for a new trial." 

I n  this case the judge responded fully and adequately in  his charge to 
the objection, and the remarks of the counsel are, therefore, presumed to 
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be harmless. They were not what may be called a "gross" breach of 
privilege. I t  must be assumed that the jurors were honest and intelli- 
gent enough to heed the warning of the court. Besides, the defendants 
are guilty on the admitted facts, and therefore, in no degree have they 
been prejudiced. 

The remaining objection to the conviction is that Daven'port's asso- 
ciates were not aiders and abettors, or, at  least, that the court erred in 
giving the following instruction : "If one party was committing the acts 
as charged, and others were present, either participating or ready and 
intending to aid or assist if it became necessary, all would be equally 
guilty." The defendant's counsel, in their excellent brief, criti- 
cisc this part of the charge in the following language: "This (614) 
is undoubtedly not thc rule govering aiders and abettors. The 
rule as laid down by Rufin, C. ,T., in S. v. Hildreth, 32 N. C., 440, is 
that (the aider and abettor must either incite the principal to action, 
o r  else must deter others from interfering to prevent the criminal con- 
duct of the principal.' The very limit of the rule is, the aider and 
abettor would be guilty with the principal if he was present with knowl- 
edge of the principal, ready to aid or assist. The reason is that this 
knowledge on the part of the principal emboldens him because he has 
the assurance of assistance. 12 Cyc., 186." Even within this definition 
of the term "aider and abettor," we find no difficulty in adjudging the 
other defendants guilty as principals, upon the facts of the case, for 
in misdemeanors there are no accessories. A person aids and abets 
when he has "that kind of connection with the commission of a crime 
which, at conmon law, rendered the person guilty as a principal in the 
second degree. I t  consisted in being present at the time and place, and 
in doing some act to render aid to the actual perpetrator of the crime, 
though without taking a direct share in its commission." Black's Dict., 
p. 56, citing 4 Blackstone, 34. An abettor is one who gives "aid and 
comfort," or who either commands, advises, instigates, or encourages 
another to commit a crime-a person who, by being present, by words 
or conduct, assists or incites another to commit the criminal act (Black's 
Dict., p. 6) ; or one "who so far participates in the commission of the 
offense as to be present for the purpose of assisting, if necessary; and in 
such case he is liable as a principal." 1 McLain Cr. Law, sec. 199. 
Within any well recognized definition, the codefendants of Davenport 
were at  least "aiders and abettors," if they were not principals. Rex 
11. Gordon, 21 State Trials, 485. 

We have discussed this case a t  much greater length than we would 
otherwise have done, because the learned and able Eounsel for the de- 
fendants insisted most earnestly and zealously that no forcible trespass 
had been committed under the law as laid down by the standard author- 
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ities, and we, therefore, deemed i t  proper to review and restate the 
law in a matter so vital to the tranquility and welfare of the com- 

(615) munity, and to do so in  no uncertain terms, so that i t  may be 
well understood that individuals cannot usurp the power of the 

law, and, by their own procedure and in a violent manner, either pro- 
tect or assert their rights of property. Such conduct is "against the 
peace and dignity of the Statc, and contrary to thc statute in  such cases 
made and provided." Again we say that the cry of the mob must not 
be mistaken for the voice of the law. 

I t  may be added that the defendant could have been properly indictcd 
and convictcd eicher of a forcible trespass, a riot or rout ( 8 .  v. Hathcock, 
29 N.  C., 52; X. v.  York, 70 N.  C., 66), or an unlawful assembly (2  
McLain Cr. Law, sec. 1003), all misdcrneanors at  common law; and the 
sentence pronounccd in this case by the able and humane judge, which 
was mild, considering the aggravated circumstances, has, therefore, 
worked no legal injury to them. 

There is no apparent error in the case, and it must be so certified. 
No error. 

Cited: Saunders v. Gilbert, post, 474; S .  v. Jones, 170 N.  C., 754, 
756; M m e y  v. dlston, 173 N. C., 225, 226. 

STATE v. LONNIE VAUGHAN. 

(Filed 13  September, 1911.) 

Prisoner's Declarations-Caution-Evidence-Reversible Error. 
Upon a preliminary hearing before a justice of the peace upon a charge 

of larceny, the magistrate asked the defendant if he desired to be a wit- 
ness, who responded in the affirmative, and was "sworn" with the other 
witness. I t  appeared that he was a n  ignorant young negro, and with- 
out counsel: Held, the failure of the magistrate to caution him that he 
was not required to testify and that  his refusal to do so would not preju- 
dice him, renders his declarations incompetent as  evidence. Revisal, 
sec. 3194. 

APPEAL from Joseph X. Adams, J., at February Term, 1913, of 
HERTFORD. 

There was a vcrdict of guilty, and from the judgment pronounccd the 
defendant appealed. 

(616) Attorney-General by J .  G. Little for the State. 
Winborne & Whborne for defeda.nt. 

49 6 
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BROWN, J. The insufficiency of the evidence to convict was strongly 
urged by counsel for defendant, but as there is to be another trial it is 
unnecessary to pass on the exception. The second exception is to the 
ruling of the court admitting declarations of the defelrdant before the 
justice of the peace upon a preliminary examination, upon the ground 
that it did not appear that the defendant was duly cautioned in accord- 
ance with the statute. Eevisal, sec. 3194. 

I t  appears in  the record that the justice "swore7' the defendant along 
with all the other witnesses at  the preliminary hearing and then asked 
the defendant if he desired to be n witfiess. Defendant said he did, aud 
was examined. 

The defendant is a young, iguorant ilegro, and was not represented by 
counsel before the justice. 

We think both the letter and spirit of the statute require that the de- 
fendant sl~ould have been advised of his rights by the justice, to the 
effect that he was not required to testify; that he was at liberty to re- 
fuse to answer any question put to him, and that his refusal to answer 
shall not be used to his prejudice. S. 11. Parker, 132 N. C., 1018; 8. v. 
Simpson, 133 N. C., 617. 

When the defendant is represented by counsel and placed upon the 
stand as a witness in his own behalf, no caution is necessary. 

I n  this case the prisoner was not advised of his rights, but was prac- 
t ical l i  invited by the justice to take the stand. 

New trial. 

STATE v. MANSON MARABLE. 

(Filed 20 September, 1911.) 

Larceny and Receiving-Evidence-Questions for Jury. 
Tried for larceny of tin, there was evidence tending to show that the 

prosecutor had been missing the tin from his shop and that he found it  on 
defendant's house and identified i t  by its marking. Defendant's state- 
ments to prosecutor were contradictory as  to where he got the tin. Upon 
the stand the defendant testified he got the tin from an entirely different 
person from those he had told the prosecutor of, and this person testified 
he had gotten it  from a dead man: Held, evidence sufficient to go to 
the jury upon the question of knowingly receiving stolen property. 

APPEAL from J ' e ~ g u s o n ,  J., at January Term, 1911, of PITT. (617) 
The defendant was indicted for larency of some tin, and a 

count in the bill for receiving the tin knowing it to have been stolen. 
There was a verdict of guilty of receiving the tin knowing it to hare 

156-32 497 
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been stolen, and judgment imprisoning defendant for four months, to 
be worked on the roads of Pi t t  County, from which judgment the de- 
fendant appealed to the Supreme Court. 

Attorney-General T .  W .  E i ~ k e t t  and Assistant Attorney-General G. I,. 
,Tones f o r  the State. 

Ju l ius  Brozur~ for defendant. 

I h o w ~ ,  J. The only question presented for our consideration is the 
silfficiencg of the evidence submitied to the jury. 

The evidence tends to prove that the prosecutor Jenkins had been miss- 
ing tin from his shop; that in searching for the tin he found it on de- 
fendant's house. Prosecutor identified the tin b~ certain marks and 
there was corroborative evidence in support of such identification. The 
evidence also shows that defendant told the prosecutor and another wit- 
ness that he got the tin from Sears, lZocbuck & Go. The prosecutor 
proposed to with defendant to the railroad office and examine the 
books, but the defendant dccliued to go, and then said that he got the 
tin from a man near the railroad, and he would rather pay for it than 
to tell the man's name or have any trouble about it, and he did pay the 
prosecutor $15 for the tin. 

On the trial the defendant testified that he got the tin, not from Scars, 
Roebuck & Co., nor from a r i m 1  who lived near the depot, but from one 

Edniundson, and Edinundson said that he got it from a dcad n~an .  
(618) The court charged the jury that thc fact that the tin was found 

in the defendant's possession-did not create a presumption of 
guilt under the circumstances of this case, but that i t  was a circumstance 
which, taken with all the otlwr evidence, niust satisfy the jury beyond a 
reasonable doubt. 

We see no error in this of which the defendant can justly coniplain. 
I f  erroneous, i t  was in defendant's favor. The finding of the tin in 
defendant's possession, together with the different and conflictiirg state- 
ments made by defendant in attempting to account for its possession, 
warranted the judge in submitting the question of defendant's guilt to 
the jury. 

No error, 

STATE v. W. J. COLE. 

(Filed 4 October, 1911.) 

1. Primary Elections-Legislative Acts-Constitutional Law. 
An act providing for a primary system for election to a public office is 

constitutional and valid. 
498 
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2. I~~dictane~~ts-Sufficie~~cy-Counts-lnformalities-Primary Elections. 
An indictment against a manager of a primary election for county offi- 

cials, charging (1) that defendant "did unlawfully, willfully, and fraudu- 
lently count and call but fourteen votes for T., a candidate for the office 
of treasurer . . . when in fact twenty votes were duly and lawfully 
cast" for him, and ( 2 )  a like charge in respect of fraudulently not calling 
and counting votes cast a t  such primary for A. for the office of treasurer, 
expresses the charges sufficiently, and may not be quashed because of "in- 
formalities or refinements." Revisal, sec. 3254. 

3. Primary Elections-Purity of Elcctions-Count-Indictable Offense. 
Any conduct of the manager of a primary election for county officials 

which interferes with the freedom or purity of the election is punishable 
a t  common law, and under Revisal, sec. 3576. 

4. Primary Elections-Indictments-Manager of Primaries-False Returns- 
County Officials--Oaths. 

An indictment against a manager of a primary election for county 
officials in  making unlawful returns need not necessarily charge that 
the defendant was a State or county officer, or that he took the oath of 
office. I t  is sufficient to allege that the defendant was such manager, 
for his duties under the statute devolved upon him by virtue of his 
office. 

5. Primary Elections-Indictment-Tanagers of Primaries-Fakse Iletarns- 
Qualification of Electors. 

I t  is the duty of the manager of a county primary for-the election of 
county officials to call and count the ballots cast for the various candi- 
dates, and the question of the qualification of the electors whose votes he 
failed to count is unnecessary in considering an indictment against the 
manager for fraudulently not counting the votes. 

6. Primary Election-manager of Primaries-False Returns-Indictments- 
Xisjoindel-Counts-Election by Solicitors. 

The joinder of counts in a n  indictment against a manager of a county 
primary election of officers, that  he unlawfully, etc., failed to count the 
ballots cast for T., a candidate for the office of treasurer, and also of A,, 
a candidate for that  office, a t  the same election, is proper, and the solicitor 
is not required to elect between the counts. 

7. Primary Elections-Dranager of Primaries-False Beturns-Piling and 
Registration-Evidence. 

That a paper-writing purporting to be the return of a primary election, 
signed by the managers, was filed and recorded in the office of the register 
of deeds, does not make i t  competent evidence upon the trial of the man- 
ager of the election for unlawfully, etc., not returning the count of the 
ballots cast, the filing and registration not being required by statute. It 
is necessary to prove the returns by competent evidence. 

A P P E A ~  by defendant from ,Toseph 8. Adorns, J., at February (619) 
Term,  1911, of WARREN. 

The facts are sufficiently stated in the opinion of the Court by Afr. 
Chief Justice Clark. 499 
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Alttorncy-General T.  W .  Biclceft, ilssistunt Attorney-General George 
L .  Jones, and J .  C.  Liille for the State. 
H. B. Williams, II'. II'. Hicks, and Thomas M .  Pit tman for defendant. 

CT,ARK, C. J. The defendant was a manager of a primary clcction 
held in Smith Creek Township, Warren County, 9 August, 1910, 

(620) under the provisions of chapter 749, Laws 1909, "To provide for 
and regulate the holding of primary elections in Warren C o u ~ ~ t y  " 

XXe is indicted upon two counts in onc bill: (1) That he "did unlaw- 
fully, willfully, and fraudulently count and call but fourteen votes for 
W. S. Terrcll . . . a calldidate for the office of treasurer of said 
Warren County, wl~en in fact and truth twenty votes were duly and 
lawfully cast for said W. S. l'crrell"; and (2) a like charge in respect 
of fraudulently not calling and counting votes cast at  such primary for 
H. B. Alston for thc office of treasurer. 

From a verdict of guilty and judgnici~t thcreon the defendant appeals 
to this Court: (1) For  errors committed. upon the trial. (2) Because 
the statute providing for such primary election is unconstitutional and 
void. 

The indictment was under section 3576 of the Revisal and at  corn- 
mon law. 

I f  the act is unconstitutional, it would be unnecessary to consider the 
other cxccptions; but we take i t  that jt is scarcely necessary to discuss 
the proposition. The primary system has bcen so long arld so generally 
recognized that it has become an essential part of our political system. 
"ln the early days of the Republic the nominating system, as now 
known, did not exist,'' says Merriani on Primary Elections. "Candi- 
dates for local office were presented t30 the electorate upon tlieir own an- 
nouncement, upon the indorsement of a mass-meeting, or upon nomina- 
tion by informal caucuses, wlde  aspirants for State office wore generally 
named by a 'legislative caucus' composed of members of the party in the 
Legislature." Candidates for President were named by the oongressional - 

caucus. After a long struggle the legislative caucus and the congressional 
caucus were overthrown, largely by the influence of Andrcw Jackson, 
under whose leadership the nominating convention system was adopted. 
The evils which have grown up under the latter system are too well known 
to be discussed. The pri1nar.y system was inaugurated as a relief from 
those evils. Thc first primary law was enacted in California in March 

1866, and was closely followed by thc New York act in April of 
(621) the same year. I n  1871, Ohio and Pennsylvania followed their 

lead, and in 1875, a similar law was passed in Missouri. F r o n ~  
that tinic on the primary system has spread to all parts of the country, 
and various changes and modifications have bcen adopted from time to 
time to cure the evils therein which hecame apparent. 

500 
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STATE ?I. COLE. 
-- 

I n  this State the first primary laws were enacted in 1901, the first act 
passed (chapter 524) applying to Mecklenburg County. Chapter 752 
in the same year provided the primary system for the counties of Anson, 
Cabarrus, Dare, Durham, Forsyth, Granville, IIaywood, Henderson, 
Johnston, Northampton, Orange, Pamlico, Richmond, Tyrrell, Wake, 
and Washington. 

I n  1903, chapter 123 provided primaries for Richmond County, and 
chapter 793 for Henderson County. 

I n  Laws 1905, primaries were provided (chapters 795 and 837) for 
New Hanover County and city of Wilmington. 

I n  1907, priinarics were provided: chapter 116, for Union and Onslow 
counties; chapter 190, for Rowan and Camden counties; chapter 247, 
for Buncombe County and Asheville Township; chapter 347, for Robc- 
son County; chapter 399, for Scotland County; chapter 405, for Guil- 
ford County and city of Greensboro; chapter 761, for Columbus County; 
chapter 926, for the counties of Anson, Beanfort, Claden, Columbus, 
I~avidson, Durham, Halifax, Lenoir, Madison, Martin, Nash, Onslow, 
and Wake. 

I n  1908 (Special Session), chaptcr 57 provided a primary election 
in New Hanover County. 

I n  1909, statutes in regard to primaries were enacted: chapter 494, 
for Halifax and Nash counties; chapter 771, for ETertford County; 
chapter 850, for Union County; chapter 876, for Cumberland County; 
chapter 883, for Scotland County. 

I n  1911, primaries were enacted: Public-Local Laws, chapter 309, 
for Wilson County; chapter 342, for Warren County; chapter 412, for 
Nash County; chaptcr 572, for Richmond County; chapter 620, for 
Wake County and the city of Raleigh; chapter 624, for the counties of 
Currituck, Camden, and Chowan; chapter 633, for Beaufort 
County; chapter 635, for Wayne County; chapter 719, for John- (622) 
ston County; chapter 719, for Cumberland County; chapter 
764, for the counties of Bladen, Dare, Gaston, Green Northampton, 
and Pamlico. 

Several of the above acts were amendments to correct defects which by 
, experience had been found in prior acts. There may be other primary 

acts, but those cited are suficient to show that the primary system and 
its regulation by law has become an integral part of our political s.ystem 
in North Carolina as well as elsewhere. 

While thc primary system has not heretofore been before this Court, 
it has been discussed in numerous decisions in other States and the con- 
stitutionality of statutes regulating primary elections has been fully 
rccognizcd. Among such cases are Xpirr v. Baker (Gal.), 41 L. R. A., 
196; Rrit ton v. Commissioners, 51 L. R. A., 1 1 5 ;  Mecarthy  11. Moore 
(Minn.), 59 L. R. A., 447, and cases cited in the notes thereto; Rreckon 
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o. Comrr~issior~em (Ill.), 5 A. & E. Anno. Cases, 562. I n  the notes to 
the last case the citations are numerous, giving adjudications upon 
almost every feature of the primanry system. The constutionality of a 
subject which has been so fully, so long, and so widely recognized by 
the courts and by legislation cannot be seriously discussed. 

As to the exceptions for alleged errors during the trial:  Exception 
I, for refusal to quash the bill, was properly denied. The indictment 
expressed the charge against the defendant "in a plain, intelligible, and 
explicit manner." The grounds urged for quashing savored "of in- 
formalities or refinements," for which no bill can be quashed. Revisal, 
3854. 

The defendant moved to quash the bill because ( I )  the bill of indict- 
ment does not charge any offense within the terms of the act of 1909, 
ch. 749, nor of section 3576 of the Revisal, nor at common law; (2)  that 
if does not allege that defendant was a State or county officer; ( 3 )  that 
it docs not allege that the acts and omissions complained of devolved 
upon him by virtue of his office; (4) that it does not allege by what au- 
thority he was made pollholder and manager for the alleged primary; 

(6) that i t  does not allege for what, if any, political party such 
(623) primary was held; (7)  that i t  does not allege that defendant 

failed or refused to count the votes for any bona fide member of 
the political party for which such primary was held, nor that he was a 
qualified elector and had taken the prescribed oath thai, he was a resi- 
dent of the precinct, was a duly qualified elector, and had not voted be- 
fore in said primary election; (8) that i t  is not alleged that the persons 
for whom such votes were cast and not counted were qualified candi- 
dates, entitled to receive votes in sucll primary for nomination to the 
oilice of Treasurer of Warren Cou~rtv. 
- This primary election was a public election, and any conduct which 
interferes with the freedom or purity of the election is punishable at  
common law. Bishop Cr. Caw, see. 471; S. 11. Jaelcson,, 73 Maine, 91; 
C'ommonwealth u. Silshae, 9 Mass., 117: Commonwealth u .  McHale ,  97 
J'enn., 397. As to the other exceptions, it is not necessary to charge 
that the defendant was a State or county officer. The bill alleges that 
he was manager of the election, and his duties under the statute make 
him an officer. I t  was unnecessary to allege that thosc dutics devolved 
upon him by virtue of his office or that hc took an oath. 8. v. Wyane, 
118 N. C., 1206; S. v. Powem, 75 N.  C., 281. I t  is sufficiently charged 
that it was a Democratic primary election. 

11 is unnecessary to discuss the qualification of tllc electors whose 
votes the defendant failed to count. Thcse.votes had been cast. They 
had passed the challenger, and when the defendant reached these bal- 
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lots in the box it was his plain duty to call and count them. H e  had 
no right to rule out the votes even if he bcliered they were invalid, and 
it is not pretended that he did so. 

The two couiits in the bill of indictment pertained to the co~ldnct of 
the defendant a t  the same time and place and of the same nature and in 
the sarne matter of counting votes for the same office. The joinder was 
proper and did not make the bill multifarious and i t  was not error to 
refuse to require the solicitor to elect. I t  is not unusual in an indict- 
ment for larceny to lay the property in onc count in  A. and in another 
count in B. or to joint counts for an assault upon different persons whr i~  
parts of the sarne act. 

The only rxceptioi~ which has given us ally difficulty is the (624) 
second exception. The secretary of the county board of elections 
and deputy register of deeds was perrnittcd to testify that a paper pur- 
porting to be the return of the prirnory election of Smith Creek Town- 
ship, held 9 August, 1910, signed by H. E. Hooker and W. J. Cole (de- 
fendant), rilanagers, was filed and recorded i11 the office of the register 
of deeds. This return was not proven at the trial, and  its filing and 
registration, not being rcquired by the statute, could add nothing to its 
validity and could not be proof of its execution, particularly as it had 
not been probated, but was merely shown to be on file and recorded. It 
was error, therefore, to receive it. For which error there must be a 

New trial. 

STATE v. L. M. SANDLIN. 

(Filed 4 October, 1911.) 

I. Mnrder-Special Venire-Regular Jurors-Interpretation of Statutes. 
Chapter 343, Laws 1909,  providing a term of court for New Hanover 

County, provides that jurors drawn for the term "shall be regular jurors 
and subject only to the challenges now allowed by law to regular jurors." 
Hence, when the regular panel for the first week had been exhausted and 
a case for a capital felony was reached on Saturday and continued to 
Monday of the following week, it  was not required that a special venire 
should have been drawn under Revisal, secs. 1973, 1974, and objections 
to the regular panel is without merit. 

2. Murder-Defenses-Insanity-"Not Guilty"-Double Issues-Waiver-In- 
herant Prejudice. 

The prisoner was permitted to amend his plea upon trial for murder and 
set up insanity as a defense, and without objection a double issue as  to de- 
fendant's insanity and guilt were submitted to the jury: Held, (1) the 
prisoner waived his right by not excepting a t  the time; ( 2 )  the submis- 
sion of the double issue was not inherently prejudicial, and did not con- 
stitute reversible error. 503 
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3. Appeal and Error-Error in Transcript-Certiorari-Ex Mero Motu-Cor- 
rectioa. 

I n  this appeal by the prisoner from verdict and judgment of murder 
in  the first degree, his counsel objected to the judgment, as  the record 
sent up disclosed a verdict of "guilty of the felony and murder in  manner 
and form as charged in the bill of indictment." Ex mero motu the Bu- 
preme Court sent down an instanter certiorari, to which the clerk re- 
turned that the entry on the docket showed that  the jury returned their 
verdict in  writing as  follows: "2. I s  the defendant guilty of the felony 
and murder of which he stands charged? Answer: Guilty of murder 
in  the first degree." The clerks of the Superior Courts are  cautioned 
that  they send up transcripts that are  "true, full, and perfect," and Held, 
no error in  the judgment rendered below in this case. 

(685) APPEAL from Cline, J., a t  July  Term, 1911, of NEW HANOVER. 
The facts are sufficiently stated in  the opinion of the Court 

by Mr. Chief Justice Glarlc. 

Attorney-General II'. W. Biclceti and Assistant Attorney-General G. L. 
Jones for Ihe State. 

L. Clayton Grant for defendafit. 

CLARK, C. J. The prisoner was convicted of murder in the first de- 
gree in killing his wife. The evidence is that the wife had left her hus- 
band after a quarrel and moved to another house, where'she kept board- 
ers. On the day of the homicide- the prisoner went to his wife's house. 
After some conversation, he comnlenced beating his wife. She screamed 
and ran from the dining-room into the parlor. The defendant followed, 
beating her. She ran from the parlor into the hall, and the prisoner 
still followed her. When she got into the ha11 the prisoner pulled out 
his pistol and shot her three times, twice in  the back and once in the 
neck. The doctor testified that either shot would have killed her. She 
fell, and the prisoner stepped over the body and out onto the porch and 
shot himself in the head, but not seriously. One Moss, who occupied an 
adjoining room, said to him: "Throw that pistol down." H e  threw it 
down on the porch and Moss picked it up. The prisoner then said: "I 

killed her, and I intended to kill her." 
(626) The coroner, who was also a physician, testified as to the pistol 

shots, and on cross-examination tedtified that he did not consider 
the prisoner at  all insane. The prisoner offered no testirrmiry, asked for 
no special instructions, and took no exceptions to the charge. 

The prisoner in his brief relies upon tlie second assignment of error. 
The trial began on Saturday of the first week of the term. The regular 
panel of that week was exhausted. When the court met again on Mon- 
day, the regular jurors who had been drawn for service during the sec- 
ond week, by virtue of a special act for New Hanover, chapter 342, 
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Laws 1909, were called. The first juror who mas tendered was chal- 
lenged on the ground that this act did not apply to capital cases, but 
that a special venire should have been drawn under Revisal, 1073, 1974. 
The act in question provides that jurors so drawn "shall bc regular 
jurors and subject only to the challenges now allowed by law to regular 
jurors." This also disposes of the assigninents of error 3, 4, 6, and 7, 
which were bccaus~ the judge held that such were regular jurors and 
not subject to challenge as talesmen. 

The other assignments of error which were not abandoned need not 
be rnentioncd, except the 15th, which was because insanity at  the trial 
being insisted on, the judge at  the instance of the prisoner allowed his 
plea to be amcnded to allcge it, and,thereupon submitted to the jury 
the double issue as to the prisoner's insanity a t  the trial and as to his 
guilt. The double issue was submitted without exception at  the time, 
and was therefore waived unless it was inherently prejudicial. I n  
S. 11. Haywood, 94 N. C., 847, the Court, while not approving such prac- 
tice, held that i t  was not error in law, stating that this practice had been 
pursued in other trials, citing Rex v. Little, Ituss &-R., 430; Regina a. 
Southey, 4 Foster & Fin., 864; Buswell on Insanity, sec. 461. 

We do not see how any prejudice could have arisen to the prisoner on 
this occasion. Insanity at  the time of the homicide could of course be 
set up as a defense on the other issue as to thc prisoner's guilt. 

The record as sent. up recited that the jury returned a verdict, (627) 
"Guilty of the fclony and murdcr in manner and form as charged 
in the bill of indictment." The brief of the prisoner objected to a judg- 
ment on such verdict as his last assignment of error. The Court ex 
mero motu sent down an im-tanter certiorari (S. I ) .  Bcmdall, 87 N. C., 
571 ; X. v. Craton, 28 N. C., 164), to which the clerk returned that the 
entry on thc docket showed that the jury returned their verdict in writ- 
ing as follows : 

"1. I s  the defendant now insane? Answer: No. 
"2. I s  the defendant guilty of the fclony and rnurder of which he 

stands charged? Answer: Gnilty of murder in the first degree." 
As the judge filed as a part of the 'ecord his formal judgment, in 

which he recited that the jury "rendered the verdict as appears of rec- 
ord, finding the said L. M. Sandlin guilty of murder in  the first degree," 
i t  is not easy to understand how so material an error in the transcript 
could have occurred. This being an appeal in forma pauperis, i t  is pos- 
sible that the transcript may have been copied by another, and the very 
careful and painstaking clerk must have been inadvertent to the omis- 
sion of the exact form of the verdict as rendered. It is the duty of the 
clerk to certify that the transcript is "a truc, full, and perfect transcript 
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of the record," and too much care canriot be taken by clerks to verify 
the correctness of the transcript in all cases, both civil and criminal. 

Thc homicide in any phase of the evidence, if believed by the jury, 
was murder in the first degree, and one of peculiar atrocity. I f  there 
are extenuating circunistanees they do not appear in this record. Them 
could hardly be any extenuating circumstances, if the evidence sent up 
is a true statement of the occurrence. 

No error. 

STATE v. ASHTON SMITH AND HENRY 0. CAULEY. 

(Filed 11 October, 1911.) 

1. Cruelty to Animals-Dogs-Property Rights. 
A dog is a domestic animal, and not f e m  natum, and as  such is a 

subject of property, and i t  is unnecessary to show that he  is of a pecuniary 
value to the owner to maintain an indictment for cruelty forbidden by 
the statute. Revisal, sec. 3299. 

2. Craelty to Animals-Dogs-Bad Reputation-Milling-Defense of Prop- 
erty. 

Upon a trial for the crime of willfully killing a dog, the property of 
the prosecutor, under the provisions of the Revisal, sec. 3299, proof of the 
bad reputation of the dog, or that he had been guilty of past depredations, 
will not justify taking his life, for it  is  not the dog's predatory habits nor 
his past transgressions, nor his reputation, however bad, but the doctrine 
of self-defense, whether of person or property, that gives the right to kill; 
and the statute does not change the common law in its application to this 
doctrine. 

3. Same. 
In the actual and necessary defense of property in killing a dog, upon 

a n  indictment under Revisal, sec. 3299, it  is not necessary to show that the 
owner knew of his  vicious propensities or that there was no other mode 
of defending the thing assailed. 

4. Cruelty to Animals-"Animal"-1nter.pretaiion of Statutes. 
Revisal, sec. 3299, makes it  criminal to willfully or cruelly kill or injure 

any useful animal, employing that word, as appears, merely in  the sense 
of "living animal," and cruelty is defined in the same section to mean 
"any act, omission, or neglect, whereby unjustifiable physical pain, suffer- 
ing, or death is caused or permitted." 

5. Cruelty to Animals-Unlawful Killing-Evidence-Instructions-Harmless 
Error. 

A charge to the jury, on a trial of an indictment, under Revisal, sec. 3299, 
for the willful killing of the prosecutor's dog, that if the dog was actually 
killing the prosecutor's turkeys a t  the time it  would be no defense or justi- 
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fication, is harmless error, the charge being otherwise correct and there 
being ample evidence for conviction, and no evidence that the danger to 
the turkeys was imminent or such as called for immediate action. 

&PEAT, by defendants from Peebles, J., at May Criminal Term, 1911, 
of LENOIR. 

The facts are sufficiently stated in the opinion of the Court (629) 
by Mr. Justice Walker. 

Attorney-General Biclcett and Assistant Attorney-General G. L. Jones 
for the State. 

Rouse & Land for defendants. 

WALICEE, J. The defendants were indicted in the court below for the 
crime of willfully killing a dog, the property of the prosecutor. I t  would 
be vain and unprofitable to discuss, for the purpose of deciding, that a 
dog is a living creature within the meaning of Revisal, see. 3299, under 
which the indictment was drawn and presented by the grand jury. We 
have held that he is a subject of property, a domcsticated animal, and 
not merely f e w  n a t u r ~ ,  and that a civil action may be maintained for 
damages caused by an injury to him, though he may have been gnilty 
of some "youthful indiscretion" or harmless transgression. A dog is 
like a man in one respect, at least-that is, he will do wrong sometimes ; 
but if the wrong is slight or trival, he does not thereby forfeit his life. 
The opinion of Judge Caston in Dochon o. Mock, 20 N .  C .  (Anno., 
Ed.), 282, has been generally taken as a clear and accurate statement of 
the law in  regard to the right of property in  this much petted and some- 
times useful animal. That was a civil action to recover damages for 
killing the plaintiff's dog, the defendant contending that a dog was not 
property, and, therefore, no action would lie for any injury to him. I n  
view of this contention, Judge Gaston said: "It was not necessary for 
the maintenance of the action that the plaintiff's dog should be shown 
to have pecuniary value. Dogs belong to that class of domiciled aninials 
which the law recognizes as objects of property, and whatever i t  recog- 
nizes as property it will protect from invasion by a civil action on the 
part of the owners. I t  is not denied that a dog may be of such ferocious 
disposition or predatory habits as to render him a nuisance to the com- 
munity, and such a dog, if permitted to go at  large, may be destroyed 
by any person. But i t  would be mor~strous to require exemption from all 
fault as a condition of existence. That the plaintiff's dog on one 
occasion stole an egg, and afterwards snapped at the heel of the (630) 
man who had hotly pursued him flagrante delicto; that on an- 
other occasion he barked at  the doctor's'horse, and that he was shrewdly 
suspected in early life to have worried a sheep, make up a catalogue of 
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offenses not very numerous nor of a very heinous character. I f  such de- 
flections as these from strict propriety be sufficiel~t to give a dog a bad 
name and kill him, the entire race of these faithful and useful animals 
might be rightly extirpated." 

I t  was next held in 6'. v. Latham, 35 N .  C., 33, that the owner has 
such property in a dog that an indictment for nlalicious mischief in kill- 
ing birn will lie. These cases were followed by others, deciding different 
questions, but all recognizing the general rule that a dog is property. 
Perry v. Phipps, 32 N. C., 259; Nowcry v .  Salisbury, 82 N. C., 177 
(right to tax them). I n  S. u .  la thaw^, supra, the indictment was for 
malicious mischief, and the judge, by his charge, let the guilt of the 
defendant turn altogether upon an affiinativc answer to the question 
whether the defendant, in killing the dog, was acting in defense of his 
property, without regard to whether or not he did so from malice to the 
owner. This was held to be error, as the gist of the offense was nialice 
to the owner, and the killing, from passion excited against the dog by 
the injury or threatened injury to property, was not any defense, pro- 
vided the defendant was actuated by malice towards the owner. I n  that 
case, Judge Nash took occasion to say: "By the old authorities, a dog 
was not a subject of larceny, because it was without value. But, not- 
withstanding, i t  is a species of property, recognized as such by the law, 
and for an injury to which an action at law will be sustained. Dodson 
v. Moclc, 20 N. C., 282. Many actions have been brought in this State, 
and in England, for injuries to such property. 8 B1. Coin., 393-4. I f ,  
then, dogs be personal property, the,y are protected by the law, and the 
owrter has such an interest in them as that he can protect and defend 
them; and the destruction of them, from malice to the owner, is in law 

,n~alicious mischief." 
Although counsel did not so contend, we will say that the dog is not 

an animal of such base nature or low degree, whatever his pedi- 
(631) gree may be, as not to be entitled to the consideration and full 

protection of the law, or as to subject him to outlawry if he has 
a bad reputation, or at  least a habit of killing fowls, so that if he lurks 
near wherc they are to be found, although they are protected by a suf- 
ficient fence or other barrier against his predatory and ferocious dis- 
position, he may be killed, evcn if he is not engaged i11 the actual at- 
tempt to slay and deirour his supposed prey, or the danger of his doing 
so is not so imminent or immediately threatening that a prudent and 
reasonable man would be led to believe that his property is in  jeopardy. 
We cannot give our assent to this principle. Admit such a right, and 
the peace and good order of society would be seriously endangered and 
could not well be preserved, for the exercise of such a right would excite 
the most angry passions and resentment of the dog's owner and eventu- 
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ally result in personal violence, thus 'disrupting the peace and quiet of 
the community. So thought budge Pearson, in Morse 11. Nixon, 5 1  
N.  C., 293. But we think that the dog is not an animal of such low . 
origin and of such a base nature as to be beyond t l ~ c  pale of the law. The 
right to slay him cannot be justified merely by the baseness of his na- 
ture, but i t  is founded upon the natural right to protect person or prop- 
erty. H e  has the good-will of mankind because of his friendship and 
loyalty, which are such marked traits of his character that they have 
been touchingly portrayed both in song and story. Why, then, shonld 
he be declarod an qutlaw and a nuisance, and forfeit his life without any 
sufficient cause? This was nevcr the law. Neither at  the corrlmon law 
nor since the passage of our present statute prohibiting c~ue l ty  to a l~ i -  
animals can a dog be killed for thc commission of any slight or 
trival offense (8. v. Neal, 120 N .  C., 614) ; nor to redress past grievances 
(Morse 11. Nixon, supra). As said by Chief Justice Pearson in thc last 
cited case: "It may be the killing will be justified by proving that the 
danger was imniinent-making it necessary 'then and there' to kill the 
hog in order to save the life of the chicken, or prevent great bodily 
harm." I t  was well said b y  the Chief Justice in that case, that in order 
to recover damages in a civil action for injuries to property com- 
rnitted by a hog (or dog), the plaintiff must prove, as we say, (632) 
a scientw, that is, knowledge of his vicious propensities, as in  the 
case of the deer in the Saratoga Park (99 U. S., 645), where i t  was 
held : "Certain animals fern: naturcc: may doubtless be domesticated to 
such an extent as to be classed, in respect to the liability of the owner 
for injuries they commit, with the class known as tame or domestic 
animals; but inasmuch as they are liable to relapse into their wild habits 
and to become mischievous, the rule ifi that if they do so, and the owner 
becomes notified of their vicious habit, t h y  are included in the same rule 
as if they had never been domesticated, the gist of thc action in such a 
case, as in the case of untamed wild animals, being not rnercly the ncgli- 
gent keeping of the animal, but the keeping of the same with knowledge 
of the vicious and mischievous propensity of the animal. Wharton Neg- 
ligence, sec. 922 ; D ( ~ c k e ~  v. Cammon, 44 Me., 322. Three or more classes 
of cases exist in which i t  is held that the oumers of animals arc liable 
for injuries done by the same to the persons or property of others, the 
required allegations and proofs varying in each case. 2 BI. Com., 
per. Cooley, 390. Owners of wild beasts, or beasts that are in their 
nature vicious, are liable under all or most all circumstances for injuries 
done by them; and in actions for injuries by such beasts i t  is not neces- 
sary to allege that the owner knew them to bc mischievous, for he is 
presumed to have such knowledge, from which it follows that he is 
guilty of negligence in permitting the same to be at  largc. Though the 
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owner have no particular notice tlriat thc animal ever did any such mis- 
chief before, yet if t h e  animal be of the class that is ferm naturk,  the 
owner is liable to an action of damage if it get loose and do harm. 1 
Hale P. C., 430; Worth  11. Gilling, L. R., 2 C. P., 3. Owners are liable 
for the hurt  done by the animal even without notice of the propensity, 
if the animal is naturally mischievous; but if it is of a tame nature, 
there must be notice of the vicious habit. Mason 11. Keeling, 12 Mod., 
332; Bex  1 1 .  I Iuygim,  2 Ld. Itaym., 1574. Damage may he done by a 
domestic animal kept for use or convenience, but thc rule is that the 

owner is not liable to an action on the ground of negligence, with- 
(633) out proof that hc knew that the animal was accustomed to do 

mischief. Vroo,man, 11. Sawyer, 13 Johns. (N. Y.), 339; Buxen- 
d i n  n. Sharp, 2 Salk., 662 ; Cockerhunm u. n ixon ,  33 N .  C., 269. Domcs- 
tic animals, such as oxen or horses, may injurc the person or property of 
another, but courts of justice invariably hold that if they are rightfully 
in the place where the injury is inflicted, the owner of the animal is 
not liable for such an injury, unless he knew that the animal was ac- 
customed to be vicious; and in suits for such injuries such knowledge 
must be alleged and proved, as the cause of action arises from the keep- 
ing of the animal after the knowledge of its vicious propensity. Jackson 
v. Smithson, 15 Mee. & W., 563; V a n  L e ~ ~ v e n  I > .  Lyke,  1 N.  Y., 515; 
Card 1). Case, 5 C. B., 632 ; Uudson, v. R o h ~ r l s ,  6 Exch., 6 9 7 ;  Dearth 1 ' .  

Barhcr, 22 Wis., 7 3 ;  Cox 1 1 .  Burbridge, 13 C. B., N. S., 430." 
I t  would, therefore, be strange if a person is privileged to take the law 

into his own hands and redress supposed and past grievances by an ex- 
trajudicial method or remedy, under circumstances which may not en- 
title him to sue for and recover damages in a civil action. Such a view 
of the law was adopted in D o h o n  I ! .  No&, 20 N .  C., 282, but it has been 
said of that case by the Court in  Morse 11. Nixon, supra (opinion by 
Chief J~tst ice Pearson,), that Judge Gmton fell into error in his dictum 
that a dog may, by reason of his predatory habits, become a public 
nuisance, so that any person may kill him in order to abate the nuisance, 
although not specially injured or aggrieved. We think the law of this 
State is correctly stated by J ~ ~ d g p  Gaston (as far as he went) in Parrott 
n. JIartsfieZd, 20 N .  C., 242 (Anno. Ed.), as follows: T h e  law au- 
thorizes the act of killing a dog found on a man's premises in the act of 
attempting to destroy his sheep, calves, conies in a warren, deer in a 
park, or other reclaimed animals used for hlunan food and unable to 
defend themselves. Barrington 11. Xumers, 3 Lev., 28; Leonard I ! .  

Wilkins, 9 John., 233." I n  the actual and necessary defense of property, 
i t  is not neccssary to show that the owner of the dog knew of his 

(634) vicious propensities, or that thcre was no other mode of defend- 
ing the things assailed. Com. Dig. Pleader, 3 m. 33.1, see. 336. 
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"The law is different where the dog is chasing animals fey: nuturu., 
such as hares or deer in a wild state, or combating with another dog. 
I n  these cases a necessity for the act of killing must be made out, or the . 
killing will not be justified. Wright I). Ramscot, 1 Saun., 82; Vere 71. 

Ld Cawdor, 11 East, 567. The object of the law in conferring this 
authority is not to pm~ish past wrongs, but to prevent wrongs impend- 
ing or menaced. I t  mlay, therefore, be exercised before the injury is 
begun, if, in truth, it be imminent-for otherwise the preventive remedy 
may be too late." Pnrrott 7). Hartsfield, supra. This Court (by Chief 
Justice Pearson) in Morse v. Nixon,  approved the rule as stated thus by 
Judge p as ton. I t  is true that Judge Pearson added this qualification 
or expressed this doubt: "But we are inclincd to the opinion that even 
under these circumstances it is not justifiable to kill the dog. I t  should be 
impounded or driven away, and notice given to the owner, so that he may 
put it up. At all events, this course is dictated by the moral duty of 
good neighborship." But we conclude that the better doctrine is the 
first one stated by the learned Chief Justice a i d  the one fully sustained 
by the opinion of the Court in Parrott I ) .  Ila~tsfie7d, supra I f  thd 
danger to the animal, whose injury or destruction is threatened, be im- 
minent or his safety presently menaced, in the scnse that a man of ordi- 
nary prudence w o ~ ~ l d  be reasonably led to belicve that it is ncccssary for 
him to kill in order to protcct his property, and to act at  once, he may 
defend it, even unto the death of the dog, or other animal, which is about 
to attack it. We urrderstand this to be the law as declared in a very 
brief opinion of thc Court (by Rodman, J.)  in Williams v. Dixon, 6 5  
N. C., 416, citing and approving what is said to that effect in Parrot 
I*. Harfsfield and Morse v. Nixon. I t  is taken for granted in Runyan 
n. Patterson, 87 N.  C., 343, that if a hog or dog is caught in  flagrant^ 
delicto or "red-handed," that is, while in the act of injuring propcrty, 
such as turkeys or chickens, he may be shot on the spot by their owner, 
citing the above cases. Why not if he is about to spring upon his prey 
and when the necessity of protecting his property reasonably 
appears to its owner to be just as imperative? Our statute, (635) 
Revisal, see. 3299, makes it criminal to willfully or cruelly kill 
or injure any uscful animal, employing that word in the sense of ally 
<( living creature," and "cruelty" is defined in the same section to mean 
"any act, omission, or neglect whereby unjustifiable physical pain, suf- 
fering, or death is caused or permitted." 

So far  as this case is concerned, and the point raised by the defendant, 
we do not think the statute has materially changed the law as formerly 
declared. The defendant is guilty at  common law, and surely under the 
statute, if he uiljustifiably killed the dog; and what is an unwarranted 
or unjiistifiablc killing has already been fully stated. 
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Upon the facts of this case, we are of the opinion, and so decide, that 
the defendants were guilty, and that while the judge erred when he 
charged that if the dog was actually killing the turkeys i t  would he no 
defense or justification for the killing, this error was harmless, as there 
was no evidence that the danger to the turkeys was imminent and the 
necessity to kill was apparent. The fact that the dog had visited the 
premises before, if it had heen proven, would not justify the defendant's 
act in slaying him. I t  is not the dog's predatory habits, nor his past 
transgressions, nor his reputatioi~, howevcr bad, but the doctrine of 
self-defense, whether of person or property, that gives the right to kill. 
The dog was not in a position, with reference to the turkeys, to make 
the danger to them imminent, he being in the road or street outside the 
defendant's yard, with an impassable fence and closed gate between him 
and them. I Ie  could easily have been driven away without resorting 
to extreme punishment, for it was uothiilg but punishment inflicted 
upon him for his supposed past transgressions, that is, resentment and 
retaliation. I t  was an act unlawful at  common law, and willful within 
the meaning of the statute, even as construed in S. F .  CJifton, 152 N. C., 
802. 

No error. 

Ci ted:  Newell 71. ( k e e n ,  169 N. C., 463. 

(636) 
STATE v. ED. STEWART. 

(Filed 11 October, 1911.) 

1. Manslaughter-Evidence Sufficient-Competency. 
Evidence in  this case held competent and sufficient for conviction of 

manslaughter, a t  least, which tended to show that  a teacher a t  a negro 
school violently assaulted his pupil, sixteen or seventeen years old, with 
a stick of lightwood about two feet long, the size of witness's arm, by 
striking him several times on the head, stunning him and causing him 
to stagger around like a drunken person; that he went to the door bleeding 
a t  the nose and told the prisoner he thought he had no right to beat him 
so much; that the pupil'did not offer to hit the teacher; that  the pupil 
had lived with a witness, his aunt, for five years, and that  morning about 
11 o'clock he went home, walking fast, his head thrown back, crying, 
his nose bleeding, and he staggered about the room, lying a t  intervals upon 
the bed, that  he was taken to a doctor about five miles away, and when 
witness saw him next, in  abont two hours, he was lying on the floor of a 
neighboring store, nearly dead; and by a n  expert physician that  he made 
a post-mortem examination, and that deceased died from cerebral hemor- 
rhage, caused presumably by a blow or fall. 
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2. Objections and Exceptions-Evidence, Competent in Part. 
When some of the testimony of a witness is competent and some is not, 

a general objection to the whole will not be sustained. 

3. Witness, Exyer-Physician-Opinion from Observation. 
An expert who has made a post-mortem examination of the deceased, 

whom the prisoner is accused of having murdered, may express his opinion 
as to the cause of the death without having a hypothetical question pro- 
pounded to him, as  his opinion is not based on the evidence of other wit- 
nesses. 

4. Witness, Expert-Opinion-Hypothetical Question-Statement of Faets- 
Part Statement-Objections and Exceptions. 

In hypothetical questions asked an expert witness, a physician, a s  to 
the cause of the death of one whom the prisoner is accused of having 
murdered, upon the assumption that the jury found certain facts, in  evi- 
dence, to be true, it  is not necessary that all the facts should be stated; 
and if the party objecting thinks that a n  omitted fact would have elicited 
a different opinion from the witness, he should have incorporated i t  i n  his 
questions on cross-examination. 

5. Witnesses-Competency-Findings by Court-Objections and Exceptions. 
The trial judge, upon questioning an eight-year-old witness introduced 

by a party litigant, ascertained that the witness did not know who made 
her, had no knowledge of the obligation of an oath, and did not know what 
they would do with her if she told a lie on the witness stand, and found. 
that she was not qualified to testify. No objection was made to this in  the 
trial court: Held ,  (1) objection on appeal is too late; ( 2 )  the evidence 
sustained the ruling of the court. 

APPEAL from Peebles, J., at  February Term, 1911, of SAMESON. (637) 
The defendant is charged in the indictment with the crime of 

n~urder,  and was convicted of manslaughter. 
Cleveland Bronson, a witness for the State, gave the following ac- 

count of the killing, which was corroborated by several witnesses: "The 
prisoner was teaching school at  the colored I-iorring Schoolhouse1 in Lis- 
bon To~msbip. I was passing by there at  the morning recess. I t  was 
raining when I got there. I was hunting and had my gun, and I set 
m y  gun down at the schoolhouse door; this was about the 26th of last 
January. The scholars were out of school at  that time\. I went in the 
schoolroom and was talking with the defendant. H e  soon rang his bell 
for the scholars to come in again. Aftw they had all come in and taken 
their places, he asked Bishop Wright, the decelased, why he did not 
march out right a t  recess. Bishop Wright said he thought he did 
march out like he had been marching out before. The teacher told him 
no, he did not; that he turned off at one side, when the rule was that 
he should march straight in front of the door far  enough for all the 
other scholars to clear the stcXps. Then the prisoner asked deceased: 
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'Are you too grown-up to obey orders?' Deceased said: 'No, I am not; 
I came here to obey orders.' The prisoner then said: 'Obey my or- 
ders, or I will beat you down to the floor.' The teacher then ordered 
Bishop to come out to him. The teacher then ran into Bishop and 
threw him on the floor; they tussled a while, and the teacher reached 
and got a piece of lightwood about the size of my arm and about 2 feet 
long, and hit deceased with it two or three licks on the head and got up 

off him. Bishop Wright went to pull up by side of house and 
(638) the teacher struck him again with the piece of lightwood on the 

side of the head. He stood a few minutes like he was stunned. 
H e  trembled just like when you hit a hog, and was bleeding at  tllc 
nose." 

'Defendant objects. Objection overruled, and defendant excepted. 
First exception. 

"Bishop staggered around in schoolhouse like drunken person; he 
staggered up against stove and chairs in the room." 

Defendant objects. Objection overruled. Defendant excepted. Sec- 
ond exception. 

"Bishop Wright went out the door bleeding at  the nose, and told the 
teacher that he did not think he had tho right to beat hirn up that way." 

Defendant objects. Objection overruled. Defendant excepted. Third 
exception. 

"Bishop Wright was about sixteen or seventeen years old; he did not 
hit or offer to hit the teacher during the fight." 

Victoria Herring testified as follows: ''1 am sister-in-law to Bishop 
Wright. Bishop's mother was dead arid he lived with us since he was 
five yeam old. About 11 o'clock a. In., I3ishop Wright came home, 
walking fast, head thrown back; he was crying and his nose was blecd- 
ing and he staggered about the room and lay down on the bed; he was 
first up and then down." 

Defendant objected; overruled, and defendant excepted. Fifth ex- 
ception. 

"He stayed about a half hour. H e  lived with my husband and my- 
self. My husband soon came home and hooked up a horse and buggy 
and took him off. The doctor lived about five miles. I saw him next 
at  D. L. Herring's stolw, about two hours afterwards, about two miles 
from my house, lying down on the floor, kinder struggling. I re  was 
nearly dead." 

Defendant objected; overruled and excepted. Sixth exception. 
"Throe or 4 o'clock her died." 
Dr. Cooper, who was found by the court to bc an expert, stated 

that he made the post-mortem examination of the deceased, and that 
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STATE V. STEWART. 

he died from cerebral hemorrhage-effusion of blood on the brain. (639) 
The defendant excepted. Caused presumably by a blow or fall. 
The defendant excepted. 

The defendant testified in his own behalf, and i i s  Honor told the 
jury, if they believed him, to return a verdict of not guilty. 

Attorney-Gemral Bickatt and Assistant Attormy-General George L. 
Jones for the State. 

J .  D. Kerr and Fowller & Crumpler for defendant. 

ALLEN, J. We have examined all of the exceptions appearing in the 
record, and find nothing of which the defendant can justly complain. 

I t  appelars to us that he has been dealt with mercifully, as the evi- 
dence would have sustained a verdict of murder in the second degree, 
if not one in  the first degree. 

Many of the exceptions were evidently taken as matter of precaution, 
during the progress of the trial, and not with the expectation that they 
could be successfully urged as ground for a new trial. 

The first three exceptions belong to this class, as the witness had to 
tell what took place at the time of the difficulty, if permitted to testify 
a t  all. 

The exception to the evidence of McKinley Herring is equally unten- 
able. H e  was an eye-witness, and the objection is to the whole of his 
evidence. We do not think any part of his evidence incompetent; but 
if i t  were otherwise, and some of the evidence was competent, and some 
not, a general objection to the whole evidence could not be sustained. S. 
v. Ledford, 133 N. C., 722. 

The exceptions to the evidence of Victoria Wright are without merit, 
and require no discussion. 

I t  was not necessary to propound a hypothetical question to Dr. 
Cooper, as he was expressing an opinion as the result of his own exami- 
nation, and not one based on the evidence of other witnesses. 

Dr. Sloan, an expert, was asked his opinion as to the cause of death, 
npon the assumption that the jury found certain facts in  evidence to be 
true. 

The defendant objected because one fact, as to which there was (640) 
evidence, was not incorporated in the question. 

We said at  the last term, in 8. 2%. Holly, 155 N.  C., 485: "It is not 
necessary in  the statement of a hypothetical question that all the facts 
should be stated. Opinions may be asked for upon different combina- 
tions of facts, on the examination in chief and on the cross-examination." 

I f  the defendant thought the fact, which was omitted, would have 
elicited a different opinion from the witness, it was his right and duty 
to incorporate it in a question on cross-examination. 
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The defendant offered Mattie Andrews, a girl eight years old, as a 
witness. Tho court refused to permit her to testify, and makes the 
following statement as to the witness: "The enccption in regard to 
Mattie Andrews was made the first time in the statement of appellant's 
P ~ S C  on appeal. Thc court asksd Mattie Andrcws who mada her; she 
-:lid she did not know. The court asked her if she knew anything 
about the obligation of an oath. She said no. The court then asked 
her what they would do to her if she told a lie on the witness stand. 
S l ~ c  wid she did not know. The court found as a fact that she was 
not qualified as a witness, and stood her aside. No cxcrption taken 
at  the time and no statement made to the court as to what they ex- 
pected to prove by the witness.' 

We cannot go outside the case on appeal, and as no exception was 
takcn, we cannot consider the objection. Besidcs, the evidencc sus- 
tained the findings and ruling of the court. 

I t  was discretionary with the judge to allow or to refuse further ex- 
amination of the witnesses. 

Tho prayers for instruction were substantially given. We find 
ITo error. 

Cited: R. B. 11. Mfg. CO., 169 N. C., 1 6 9 ;  8. v. Tate, ibid., 374; 8. v. 
Merrick, 172 N. C., 872. 

STATE v. L. S. ROCHELLE. 

(Filed 1 November, 1911.) 

1. Intoxicating Liquors-Unlawful Sales-Revenue License-Defense-Evi- 
dence-Presumptions. 

Upon a trial for the illegal sale of intoxicating liquors, i t  is not reversible 
error for the judge to exclude. from the evidence a subpanu duces tecum is- 
sued to the collector of internal revenue for the purpose of showing that 
no license to sell had been issued to the defendant, as  no presumption is 
raised on the question of a n  illegal sale because no U. S. license to sell 
has been issued him. 

2. Intoxicating Liquors-Unlawful Sales-Alibi-Evidence Scrutini~ed-In- 
structions. 

In defense to an action for the illegal sale of intoxicating liquors, the de- 
fendant relying on a n  alibi, i t  was not error for the trial court to quote 
from a Supreme Court decision, that the defendant's evidence in such cases 
"should be closely scrutinized because of its liability to abuse," when it  
appears that he carefully and properly explained how this evidence should 
be scrutinized and accepted by the jury, and that a n  alibi ,  if found by 
them, would be a complete defense. 
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APPEAL by defendant from 0. $1. Allen, J., a t  July Special Term, 
1911, of I)UEHAM. 

Attorney-General T. W .  Riclcett and Assistant A t t o r ~ e y - G e n e r a l  
George L. Jorzes for the State. 

V .  8. B r y a n t  and 11. 8. Boyster  for the defendant. 

CLARK, C. J. The defendant was convicted of the illegal sale of 
intoxicatirrg liquor. The first exception is because the court declined 
to allow him lo put in evidence a subpcena duces teeurn issued by the 
State for Wheeler Martin, Collector of Internal Revenue, to bring with 
him a list of all persons in said county who had obtained United States 
license to sell liquor. It is true that when a man takes out United 
States license to sell liquor, under our statute a prelsumption arises 
that he is engaged in that business. But the fact that he has no such 
license from the United States Government docs not raise a presump- 
tion that the defcndant is not engaged in the illegal sale of liquor. I t  
may well be that the defendant did not consider such license 
necessary for his purpose, or profitable or prudent. I t  costs (642) 
money and iriakes evidence against hirn. 

The only otliar exceptions requiring notice airo exceptions 3 and 4 
to the charge of the court, as follows: 

Exception 3. "If the defendant attempts to prove an alibi, and fail 
in  it, i t  becomos a circumstance for the jury to consider. They can 
regard i t  entirely as unproven, and they can also consider the failure 
to establish an alibi, if the jury find he has failed in doing so, and 
give it such force as the jury may deem proper." 

Exception 4. "You should carefully consider the evidence offered 
to establish an alibi, because of its liability to abuse, as our Supreme 
Court says." 

I n  8. v. J a p e s ,  78 N .  C., 504, R y n w n ,  J., said that evidence of an 
alibi "should be closely scrutinized because of its liability to abuse." 
IGs Honor, therefore, was, as he said, simply quoting from a decision 
of this Court. We do not uridcrstand him as intimating that failure 
to prove an  alibi was any evidence of guilt. I l e  simply said that 
evidence of that kind should be closely scrutinized. Indeed, his Honor 
in that connection himself fulIy explained the meaning of the word 
(I scrutinize," as follows : "It simply means that you should cautiously 

examine the evidence of the character I have alluded to, the evidence 
of the deitective, the evidence of thc defendant, the evidence tending 
or intending to establish an alibi. By scrutinizing, I have already 
said, you should study i t  carefully and 'examine i t  and cautiously re- 
eeive it. You should carefully examine and scrutinize the evidence 
of the detective, bccause of his bias, likely to exist by reason of his 
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employment to find the evidence. You should carefully scrutinize the 
evidcnce of the defendant because of his interest. You should care& 
fully scrutinize the evidence offered to establish an alibi because of 
its liability to abuse, as our Suprernc Court says." Thus read in 
connection with the context. the exmession of the careful and cautious 
judge who tried this case could not h a w  been misunderstood by the 
jury, and was but a statement of the law as laid down by this, Court. 

His  Honor furthclr told thc jury that if the defendant estab- 
(643) lished an alibi, i t  is a complete defense; and as to the defend- 

ant's testimony, he told them that while the jury should scrutinize 
i t  and receive i t  cautiously, yet if after scrutinizing it they were satisfied 
of the truth of it, they should give it the same force and effect as that 
of any other witness. 

No  error. 

STATE v. J I M  LEAK. 

(Filed 1 November, 1911.) 

1. Objections and Exceptions-Sufficiency of Evidence-Verdict-Procedure. 
Objection th'at there was not sufficient evidence to sustain a conviction 

of the offense charged will not be entertained after verdict. 

2. Rape-Assault with Intent-Evidence Srlfficieut. 
Evidence of an assault upon a twelve-year-old girl with the intent to 

commit rape held sufficient which tended to show undue familiarities 
taken with the person of the girl by the prisoner in  placing his hands 
upon her person under her clothes, i n  a secluded place, desisting when a 
neighbor called her, and appearing a t  the time to be listening for inter- 
ruptions; and that this familiarity had been taken in like manner pre- 
viously on the same day. 

3. Instructions-Prayers Requested-Substance-Sufficient Compliance. 
The prayers for special instruction requested by defendant in  a n  action 

for a n  assault with intent to commit rape being substantially given, no 
error  is  found therein. 

4. Rape-Assault with Intent-Burden of Proof. 
I n  order to convict of a n  assault with the intent to commit rape, not only 

the assault, but the intent, must be shown beyond a reasonable doubt, and 
the  purpose of accomplishing the intent notwithstanding resistance made. 

5. Rape, Assault with Intent-Conviction-Less Offense. 
When the prisoner is tried for a n  assault with intent to commit rape, 

the jury may return their verdict of a less offense, assault and battery, 
or simple assault, if there is evidence thereof. 
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6. Rape, Assault with Tntent-Other Acts-Intent-Evidence. 
Upon a trial for an assault with the intent to commit rape, it is com- 

petent to show that a short time before it is alleged the defendant com- 
mitted the assault with the felonious intent, the prosecurix passed him 
as he was sitting on the steps, and that he caught her by the ankIe 
and said, "You are as fat as a pig, aren't you?'as evidence tending a show 
another assault committed under the indictment, and the prisoner's 
animus and intent upon the second assault. 

7. Rape-Assault with Intent-"Listeningn-Opinion-Fact. 
The testimony of the prosecutrix, that the prisoner "listened" at the 

time of making the alleged assault with intent to commit rape, is not ob- 
jectionable upon the ground that it was an expression of an opinion. 
Britt v. R. R., 148 N. C., 37;  Wilkinson v. Dunbar, 149 N .  C., 20, cited 
and approved. 

8. Appeal and Error-Evidence-Exclusion of Answers. 
On appeal, exceptions to exclusion of answers will not be reviewed 

when it does not appear what was the nature of the testimony excluded. 

APPEAL from Ferguson, J., at September Term, 1911, of Rrcw- (644) 
MOND. 

The defendant is charged in the indictment with the crime of as- 
saulting Maggie Hasty, who was about 12 years of age, with the in- 
tent to commit rape, and upon conviction was sentenced to a term of 
five years in  the State's Prison. 

The assault is alleged to have been committed at  the home of the 
prosecuting witness, whore the defendant, who is an old r~egro man, 
was working; and the only person on the premises, except the defcnd- 
ant and the witness, was a little sister of the witness. Neighbors 
lived within a short distance: but, if the evidence of the State is be- 
lieved, the place of the assault was at  the back of the house, on the 
stairs leading into the basement, which was a t  least partially con- 
cealed. 

Maggie Hasty was examined as a witness for the State, and testi- 
fied to the assault and the circumstances surrounding her at  the time. 
Among other things, she said that the defendant had his hand on her 
person under hcr clothes, when a neighbor called her, and that he 
then desisted. The witness was permitted to say that the defendant 
had put his hands on her before on the day of the assault, and 
the defendant excepted. Also on what part of her person the (645) 
defendant had his hands when the neighbor called her, and 
defendant excepted. Also that when committing the assault the de- 
fendant "would kind of listen," and defendant excepted. 
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She was asked on cross-examination if the defendant was "consid- 
ered bright," and if ho did not have the reputation "of not being 
strong-minded." Upon objection, the witness was riot permitted to 
answer either question, and the defendant cxcepted. 

The defendant tendered the following prayers for instructions: 
' (1) That tho ehvidence must show beyond a reasonable doubt, not 

only an assault, but that the defendant intmded to gratify his passion 
on the person of Maggie Mae Hasty, and that he intended to do so at  
all events, notwithstanding any resistanre made on her part. I f  they 
are not so satisfied, they cannot convict thc defendant of an assault 
with intent to cornrnit rape upon the said Maggie Mae Hasty. 

(2 )  That the defendant can be convicted of the lesser offense of 
assault and battery or a simple assault. 

( 3 )  That the jury must find beyond a reasonable doubt from the 
evidence that the defendaiit placed his hand upon the person of Maggie 
Mae Hasty with the intent and purpose a t  the time, notwithstanding 
any resistance she might make: and at all events, to gratify his pas- 
sion on her person, before he can be convicted of an assault with in- 
tent to commit rape. 

There was no request to charge the jury that there was not sufficient 
pvidence to sustain the indictrrlent, but upon the rendition of the ver- 
dict the defendant moved tho court to set aside the verdict (1) as 
being against the weight of the evidence, (2) for errors in  the ad- 
mission and rejection of testirnorly, for ermls iv his Honor's charge 
to the jury, ( 3 )  for failure to give tho special instructions asked by 
the defendant. 

Attorney-G~nerd Riekett and Assistanl Attovney-General George L. 
Jones for the State. 

Defendant not represenfed in  this Court. 

A~,LEN, J. Upor1 an examination of the record, we find no 
(646) error which elltitles the defendant to a new trial. The objec- 

tion that there was not sufficient evidence1 to sustain a convic- 
tion cannot kv entertained after verdict. 8. v. Tfarris, 120 N.  C., 578; 
8. v. TTugyins, 126 N .  C., 1055; 8. v. Williams, 129 N. C., 583. But 
if it had been made in apt time, it could not avail the defcndant, as 
the evidence is as conclusive as in S. 11. F'cc~c, 127 N. C., 512, and 
stronger than in 8. v. Garner, 129 N.  C., 536, in which judgments upon 
verdicts of guilty - were appi oved. 

His  Honor gave the defendarlt the benefit of all instructions re- 
quested, as appears from the following excerpt from his charge: 

"The evidence must show, beyond a reasonable doubt, not only an 
assault, but that the defendant intended to gratify his passion on the 
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person of Maggie Mae IIasty, and that he intended to do so at  all 
events, notwithstanding any rasistance made on her part;  and if the 
evidence does not so satisfy your mind, you cannot convict tlie defend- 
ant of the assault with intent to commit rape upon the said Maggie 
X a e  Hastv. The defendant can be convicted of the lesser offense of 
assault and battery or simple assault: The jury must find, beyond a 
reasonable doubt, that he placed his hands upon the person of Maggie 
Mae Hasty with tho intent and purpose at  the time, notwithslanding 
any resistance she might make, and at all events, to gratify his passion 
on her person, before he can be convicted of an assault to commit 
rape." 

I t  was competent for the State to prove that the defendant placed 
his hands on the prosecutrix a t  another time on the day of the assault, 
as evidence of another assault of which the defendant could have been 
convicted uridelr the indictment, and as tending to prove the animus 
and intent of the defendant. X. v.  Murphy, 84 N. C., 742; 8. v. 
Parish, 104 N. C., 692; X. v. Adams, 138 N. C., 693. 

The evidence objected to was that a short time before i t  is alleged 
tho delfendarit committed the assault with the fclonious intent. that 
the proseclltrix passed the defendant as he was sitting on the 
steps, and that he caught her by the ankle and said: "You (647) 
are as fa t  as a 'pig, ain't you?" 

The exceptions to the refusal to pelrrnit the witness to say whether or 
not the defendant was considered bright, or had tho reputation of not 
having a strong mind, are without merit. There is nothing to indi- 
cate what was expecteid to be proved, or what answer would have been 
given to the questions, and so far  as we can see, the witness would 
have answered both auestions in tlie i~epative. - 

I t  does not, therelfore, appear that the defendant has been prejudiced 
by the ruling. The evidence of the prosecutrix, that the defcndant 
was listening, was objected to upon the ground that it was an expres- 
sion of an opinion. We do not think so. The rule applicable to evi- 
dence of this character is clearly and accurately stated in McICelvey 
on Evidence, p. 220 pt spy., as follows: 

"The instantaneous conclusions of the mind as to the appearance, - 
condition, or melntal or physical state of persons, animals, and things, 
derived from observation of a variety of facts presented to the senses 
a t  one and the same time, are, legally speaking, matters of fact, and 
are admissible in evidence. 

"A witness may say that a man appeared intoxicated or angry or 
uleased. I n  one sense the statement is a conclusion or onirrion of the 
witness, but in a legal sensc, and within the mcaning of the phrase, 
'matter of fact,' as used in the law of evidence, it is nat opinion, but 
is one of the class of things above mentioned, which aye better regarded 
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as matters of fact. The appearance of a man, his actions, his expres- 
sion, his conversation-a series of things-go to make up the mental 
picture in the mind of the witness which leads to a knowledge which 
is as certain, and as much a matter of fact, as if he testified, from 
evidence presented to his cyes, to tho color of a pcrson's hair, or any 
other physical fact of like nature. 

"This class of evidence is treated in many of the cases as opinion 
admitted under exception to the general rule, and in others as matter 
of fact-'shorthand statement of fact,' as i t  is called. I t  seems more 

accurate to treat i t  as fact, as i t  embraces only those impres- 
(648) sions which are practically instantaneous, and require no con- 

scious act of judgment in their formation. The evidence is almost 
universally admitted, and very properly, as i t  is helpful to the jury 
in aiding to a clelarer comprehension of the facts." 

This principle has been approved in Brit t  v. R. R., 148 N. C., 37; 
Wilkinson, v. Dunbar, 149 N.  C., 20, and in  other cases in our reports. 

We find 
No error. 

Cited: Diclcerson v. Dail, 159 N .  C., 542; Daniel v. Dixon, 161 
N. C., 379; S. v. White ,  162 N.  C., 617; In, re Smith's Will ,  163 
N.  C., 466; S. v. Williams, 168 N .  C., 199; Lewis v. Fountain, ibid., 
279; Warren v. Susman, ibid., 464; B e n n  2). R. R., 170 N. C., 141; 
Bane v. R. R., 171 N. C., 333. 

STATE v. JANE NOWELL. 

(Filed 9 November, 1911.) 

1. Abduction-Children Under Fonrteen-Females-Evidence Sufficient. 
Upon trial for abducting or inducing any child under fourteen years, 

residing with father, mother, etc. (Revisal, see. 3358) ,  evidence is suffi- 
cient for a conviction which tends to show that  the defendant and her 
husband resided at  the town of C. and prosecutrix in the town of L.; 
that  defendant solicited the prosecutrix, a girl under fourteen years of 
age, to go to C. with her, stating that she should have fine clothes, plenty 
of money, and an easy time, and after several subsequent refusals re- 
sulting in indecision, the prosecutrix consented to go and did go to C. 
with defendant and her husband, the latter paying railroad fare and de- 
fendant suggesting a change of dress and doing other things to effect 
a concealment of the prosecutrix; that from expressions used at  C. de- 
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fendant expected to bring some girls home with her; that after keeping 
the prosecutrix overnight a t  C., the defendant refused to let prosecutrix 
go back to her home; and that she was found by the police a t  defendant's 
house and was carried back home by her father. 

Power of Courts-Contempts-Codst's Discretion-Appeal and Error. 
Upon trial for an abduction of a girl under fourteen years of age (Re- 

visal, sec. 3358) ,  the counsel for defendant denounced the introduction 
of a negress to testify to the bad character of the defendant, a white 
woman, which drew great applause from those in  the courtrooin. The 
court had one woman arrested and seated on the prisoner's bench in 
full view of the jury: Held, the action of the trial judge in preserving 
order in  his court, in  respect to contempts in the presence of the court, is 
not subject to review on appeal, unless there is a gross abuse of discretion, 
which does not here appear. 

Abduction - Hlrsband and Wife - Coercion - Presumptions - Rebuttal- 
Uwden of Proof-Iastructions, 

Upon evidence to sustain the charge, i t  is not error for which the de- 
fendant, charged with abduction of a girl under fourteen years of age 
(Revisal, 3358) ,  can complain, for the judge to instruct the jury that 
where a married woman commits a crime in the presence of her husband 
it  is  presumed, in  the absence of proof to the contrary, that  she did it  
under his coercion, and unless the State has satisfied them that this 
presumption is not true, then they should return a verdict of not guilty. 
Semble, that  in  cases of this character the presumption that the wife was 
acting under coercion of her husband does not obtain. 

APPEAL from Danich, J., at September Tcrni, 1911, of ROWAN. (649) 
lndictment for abduction of Clara Eel1 Gibbs under section 

3358, Revisal. There was a verdict of guilty. Motion for new trial 
overruled. The dcfcndant was sentenced to the State's Prison, from 
which sentence she appeals. 

Attorney-General T. W .  Rickett and Assistant Attorney-General 
Geo~ye  L. Jones for the State. 

Waber  & Waber,  Stewart & McRea, and R. Lee Wright for de- 
fendant. 

BROWN, J .  There are twenty-six assignmentfi of error, nine of which 
relate to the introduction of evidence. We have examined thesc assign- 
ments of error with care and considered the evidence objected to and 
while his Honor may have been technically wrong in one or two in- 
stances, we do not find any substantial error committed in the rulings 
upon evidence which would warrant 11s in ordering another trial. The 
corroborative evidence offered by the State and received in evidence we 
think comes within the rule as defined by this Court. S. v. Maultsby, 
130 N.  C., 664; S .  v. Freeman, 100 N .  C., 434. 
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(650) The crime of which the defendant stands convicted is defined in 
IZevisal, sec. 3358, as follows: "If any one shall abduct, or by 

m y  means induce any child under thZ age of 14 yaars, who shall reside 
with the father, mother, uncle, aunt, brother, or elder sister, or shall re- 
side at  a school, or be an orphan and re~side with a guardian, to leave 
such person or school, he shall be gulty of a felony, and on conviction 
shall be fined or imprisoned in the State's Prison for a period not ex- 
cceding fifteen years." 

The evidence for the State tends to prove that the defendant and her 
husband resided in  Charlotte, and that Clara Bell Gibbs, a girl under 
14 years, resided in Lexington, N. C., with her parents. She testified 
that defendant came to her and solicitod her to go to Charlotte and re- 
side with her, stating that she should have fine clothes, plenty of money, 
and an easy time. She refused to go. On 9 May, 1911, defendant 
again saw her in Lexington, and solicited witness to go with her. The 
witness refused, saying that her mother was ill, and she could not leave 
her. She was seen again about 2 o'clock the same day by defendant, and 
was again urged to leave homo and go away with her. She again re 
fused, but gave tho matter some consideration. Again that afternoon, 
about 6 o'clock, she was seen by both defendant and defendant's bus- 
band, and they both insisted on her joining them and going away to a 
life of pleasure. She left them undecided, she said, and then, together 
with another girl, Vertie Kindly, joined them at the depot that night 
and the four left on train No. 35 for Charlotte. The tickets for the 
two girls were furnished by husband of defendant. The defendant 
and the girls went to Charlotte alone, the husband of the defendant 
leaving the train a t  Salisbury. Prosecuting witness testified that she 
was directed by defendant to change drcss on the train at Salisbury, so 
she would not be recognized, and she did as directed. She further 
testified that when they arrived a t  Charlotte the defendant left the 
two girls in  the station until she could secure a carriage, i t  being under- 
stood that they were to join her when she gave tho signal. On their 

way to the home of the dofendant the darkey asked dcfendant 
(651) if these were the girls, and she said yes. H e  asked then where 

the other one was, and she said there was nothing doing with her. 
Both girls testified that they neither slept nor ate any that night, and 
next morning both girls cried and insisted on returning home. This 
request was refused both girls a t  first, but directly defendant allowed 
Vertie Kindly to return, but said prosecuting witness could not go. 
That afternoon the officer in search of her found the prosecuting 
witness at  the home of the defendant, and returned her to her father, 
and he carried her back to her horns in Le~xington that night. 
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Tlm defendant admitted in her testimony that the girl, Clara Bell, 
went with her, but testified that she went of her own volition, without 
coercion or persuasion, and int~oduced evidence tending to ~ontradict 
and explain the tcstimony of the witness for the State. The evidence for 
the State, if 7r)elieved to be true, is ample to justify a conviction. 

During the a r p n ~ e n t  of coimscl for defendant, and while denouncing 
the introduction of a negro,witness to prove the bad character of defend- 
ant, a white woman, there was great applause. The court had one woman 
arrested and seated on prisoner's bench in full view of the jury. To 
this the defendant excepted. 

This exception is untei~able. The conduct of the court in reference 
to such matters as the preservation of order and in  respect to contempts 
in the presence of the court must of necessity be left to the sound dis- 
cretion of the court. The conduct of the judge is not reviewable unless 
there is a gross abuse of discretion, which does not appear in this record. 
8. v. Hawison, 145 N. C., 414; S. u. Wilcor, 131 N.  C., 707. 

The dofendant submitted a prayer for. instruction in reference to the 
defendant acting under the coercion of her husband, and excepted to - 
portions of the charge upon that phase of the case. Upon this subject 
his Honor charged at  some length. I l e  substantially told the jury that 
where a married woman commits a crinle in the presence of llcr hus- 
band i t  is presumed, in the absence of proof to the contrary, that she 
did i t  under his coercion. I f  you find that the acts leading up to the 
abduction charged were committed in thc presence of the hus- 
band of the defendant, and that the actual taking of Clara Gibbs (652) 
away from Lexington was done by the defendant and her hus- 
band, the husband always being present, then the law presumes that the 
part  taken by the defendant was under the coercion of her husband, and 
unless the State has satisfied you that this presumption is not true, then 
you should find that the defendant is "not guilty." 

Should yon find that the act was done under the coercion of the hus- 
band in this indictment against the wife, it is not nccessary to show that 
the act was done literally in sight of the husband, but it is sufficient to 
raise thc presumption if it was done near enough to her husband to be 
under his immediate control or influence. 

I f  the jury find from the evidence that the defendant committcd the 
act or acts for the commission of which she stands indicted, in the 
presence of her husband or near enough to him to be under his jmme- 
diate control or influence, then the law raises the prima facie prcsurnption 
that she acted under the coercion of her husband; and if the jury 
further find that thc State has not rebutted this prima, facie presumption 
the jury should find the defendant not guilty. 
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We think this is a statement of the law of which the defendant has 
certainly no right to complain. S. v. Williams, 65 N. C., 398. The 
court gave her the benefit of a h resumption, but i t  is not a coiiclusive 
presumption. The presence of the husband makes out a prima facie 
case of cocrcion only, and is subject to be controlled by evidence that 
the wife acted voluntarily and not by compulsion. 15 A. & E., 904; 1 
Itussell on Crimes, (9 Am., Ed.), 35. 

I t  is not necessary to decide the question, but it may well be doubted 
whether the defendant could avail herself of such defense against a 
charge of this character, viz., the abduction of a girl by persuasion. I t  
has been said by the early writers on criminal law that "if the offensu 
be of such a nature that it may be committed by the wife alone, without 
the concurrence of her husband, she may be purrished for it without her 

husband." Archbold's Grim. Pr .  and Pl., 6 ;  I Hawkins Pleas. 
(653) ch. 1, sec. 13. Among thc crimes excepte'd from the rule are 

keeping bawdy-lrouscs and offerises of a like character. T h i ~  
principle would cover, wo are inclined to think, abducting girls by solici- 
tation for immoral purposes, a busiriess in which the defendant was more 
likely to be acting upon her own initiative rather than under the coer- 
cion of her husband. 

We have examiried the charge as a whole, and find i t  to be a full, 
clear, and correct presentation of the case to the jury and fully as fnvor- 
~ b l o  to the defendant as she had just right to expect. 

Ne  error. 

Cited: 8. v. Sea8hor.n, 166 N. C., 377. 

STATE v. G. HOUSTON DOVE. 

(Filed 15 November, 1911.) 

1. Murder-Self-defense-Evidence. 
When there is evidence tending to show that the prisoner on trial for 

the murder of deceased had a quarrel with him a t  a near-beer stand, fol- 
lowed by a scuffle, and soon thereafter the deceased struck the prisoner 
down as  the latter was leaving; that the prisoner kicked a t  deceased 
as  he ran under a horse hitched to a buggy standing there, then ran 
around the buggy and pursued the deceased down the road a short dis- 
tance, where the deceased was afterwards found with his throat cut, with 
evidence of identification of the prisoner's footprints there and exclama- 
tions of the deceased heard by witnesses a t  the time and place, that pris- 
oner "has cut me to death"; that the prisoner soon returned bloody, saying 
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"it was the blood of the other fellow": Held, there was no evidence to 
support the plea of self-defense, especially where a judgment of man- 
slaughter has been rendered on the verdict. 

2, Same-Aggressor. 
When it appears by the prisoner's evidence, upon a trial for murder, 

that he and the deceased had words which brought on a conflict resulting 
harmlessly, in  which he testified that he caught the deceased by the coat 
tail, when he fell to the floor; and soon thereafter there was another con- 
flict on the same subject of quarrel, in  which he testified that  he kicked a t  
the deceased when he was going around a buggy which separated them, 
thus renewing the difficulty, the question of self-defense is excluded under 
the admissions of the prisoner. S. v. Garlalzd, 138 N .  C., 678, cited and 
approved. 

3. Same-Justifiable Homicide. 
The principles of justifiable self-defense held to be applicable in 8. v. 

Dixon, 75 N. C., 279, where one may repel force by force, against one who 
manifestly intends or endeavors by violence or surprise to commit a known 
felony such as murder and the like, is never permissible in  its application 
except when the prisoner is free from legal blame a t  the beginning and 
an actual assault is being made with the present purpose to kill and with 
the present ability, real or apparent, to carry out the felonious purpose. 

4. ~~urder-Witness-Declarations-Evidence-Impeachment. 
Upon a trial for murder evidence is competent on the part of the State 

tending to show on cross-examination declarations on the part of de- 
fendant's witness, after the occurrence and before the trial, made to an 
officer charged with the duty of arresting the prisoner, that  the latter was 
a bad man, when i t  has a direct tendency to contradict the testimony he 
had theretofore given in the prisoner's favor. 

APPEAL f r o m  D a n i e b ,  J., a t  F e b r u a r y  Term, 1911, of GRAN- (654) 
VILLE. 

Indictment  f o r  murder .  A t  the  conclusion of t h e  testimony t h e  solici- 
t o r  made  formal  announcement t h a t  t h e  S ta te  would not  ask f o r  convic- 
t ion  of murder  i n  t h e  first degree. T h e  court  hereupon charged the  
j u r y  and  verdict was  rendered, "Not gui l ty  of t h e  felony and  murder  
charged i n  t h e  bill  of indictment, bu t  gui l ty  of manslaughter.'' Judg-  
m e n t  on the  verdict, a n d  the  prisoner excepted and  appealed. 

Attorney-General B i c k e t t  and  Assis tant  At torney-General  George L. 
Jones  for t h e  S ta te .  

V.'S. B r y a n t  a n d  B. S. Roys ter  for defendant .  

HOKE, J. I t  was chiefly urged f o r  e r ror  t h a t  h i s  H o n o r  declined to 
allow the j u r y  to  consider the  plea of self-defense, being of opinion t h a t  
there were no facts  i n  evidence tending to support such a position. T h e  
homicide was  shown t o  have  occurred near  Benehan, a t  about  8 o'clock 
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at night, on 27 January, 1911, and i t  appeared that the prisoner, 
(655) the deceased, and others were a t  a near-beer stand, when the two 

had a quarrel, closed in a scuffle, and prisoner got deceased down 
and was on him; that deceased begged pardon; the parties got up and 
more'beer was ordered, at prisoner's expense. The latter turned to go 
out,, when deceased struck him on the side of the head, knocking him 
out of the door and flat down on his face. As he rose and got up, de- 
ceased ran by him and under a horse, which was hitched to a buggy, 
standing 7 or 8 feet from the door; that the prisoner kicked at  deceased 
as he darted under the horse; then ran around the buggy and pursued 
the deceased down the road. Fighting was heard between them, and 
deceased was heard to say, "Lord have mercy, he has cut me to death !" 
One witness testified to this exclamation, and said further that he heard 
a voice, which he took to be prisoner's, reply: ('If I haven't, I will." 
That after this, and in about two minutes from the time the two had dis- 
appeared down the road, the prisoner returned to the beer stand, saying 
deceased had gone home. When prisoner came back he was w r y  bloody; 
was bleeding himself, from a cut in the neck or side of the head, appar- 
ently made by the bottle, and was very bloody on his shirt and both 
sleeves, the right sleeve being the bloodiest. I n  this connection a witness 
stated that prisoner said: "The blood on my arm didn't come out of 
me; it came out of the other fellow." The body of the deceased was 
found the next morning, with the throat cut, the doctor testifying that 
the wound was sufficient to cause death. Another witness said that the 
cut seemed to have been done from behind. About 150 feet from the 
beer stand, 30 or 40 feet from the road, in the direction the prisoner 
and deceased had gone, there was found a pool of blood and signs of a 
struggle, and the shoe of the prisoner fitted in some of the tracks near 
this place and going to it and returning to the road; and some little dis- 
tance beyond this point was the place where the body was found, and 
there was the track of one person, that of deceased, from the place where 
the last struggle occurred, to the body. 

The prisoner, testifying in his own behalf, admitted having entered 
into the struggle, in the beer stand; having kicked at deceased as 

(656) he went under the horse, and having followed him around the 
buggy and had a few licks with him, but denied having followed 

him down the road or having done the cutting. The prisoner's state- 
ment being, in part, as follows: '(Joe said let's go to the beer stand. 
Four or five of us went, and I treated the crowd. Then Joe treated. 
While drinking beer he said, 'Some one told me you were going to throw 
some beer in my face, and I said if you did I mas going to fight you.' I 
said it didn't amount to anything. Another time he said, 'Don't throw 
that beer in my face.' I told him that I would not, and whoever told 
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him that I would, told a lie. H e  said whoever called him a lie had to 
fight. I caught him by the coat and he fell on the floor. Turned on 
his side. Tried to get up. I told him to wait. I believe he proposed 
to fight, and I did not want to fight, but if nothing else would do I could 
accommodate him. I told Mangum to give him beer. I turned to go 
home, and as I turned to step out he struck me on the side of the head 
with a beer bottle and knocked me out of the! door. The buggy was 5 
or 6 feet from the door. As soon as I recovereld I jumped up and 
looked back in the house, then looked and saw him going under the 
horse. I turned and kicked at  him. I ran around buggy and met him 
on the other side. We passed several licks. Several people were there 
then. We went a little further off and someEody cut me on the neck. 
I ran far  enough around to get out of the way, 5 or 10 steps, then turned 
and came back in the door. I saw that I was bleeding when I got in- 
side and don't know what cut me. Mangunl said i t  was the beer bottle. 
1 didn't feel the cut until I was outdoors, near the buggy, knocking. 
The doctor came. I washed my neck before he came and I didn't tell 
any one that the blood on my coat sleeve came from the other man. I 
don't remember having any knife. Joe said something about fighting and 
cutting and took out his knife. I did take my knife out, but don't know 
what became of it. I did not open it. I told them that they might 
find my knife at the door where the fight occurred." 

There were other facts tending to establish guilt, and, on persual of 
the entire testimony, there is no room for doubt that the prisoner 
killed the deceased, and it is equally clear that his Honor cor- (657) 
rectly ruled that there was no evidence to support the plea of 
self-defense. According to his own statement, and whelther the occur- 
rence is held to consist of one fracas or two, the prisoner was an aggres- 
sor. I n  the first place, "he caught the deceased by the coat when he fell 
to the floor,'' and in  the second place he kicked at the deceased as he 
fled, and then, going around the buggy, renewed the difficulty wheln there 
was no necessity for him to do so, real or apparent, for his own protec- 
tion; and in either aspect, the principle of self-defense is elxcluded and 
the prisoner is guilty of manslaughter at the least. The doctrine appli- 
cable, as i t  obtains in this State, being stated in  Garland's case as fol- 
lows : "It is the law of this State that where a man provokes a fight by 
unlawfully assaulting another, and in the progress of the fight kills his 
adversary, he will be guilty of manslaughter at  least, though a t  the 
precise time of the homicide i t  was necessary for the original assailant 
to kill in order to save his own life." S. v. Garland, 138 N. C., 878, 
citing with approval Fostelr's Crown Law, 276, and 8. v. Brittain, 89 
N. C., 481. 

Apart from the testimony as to the origin of the difficulty, there is 
no error to prisoner's prejudice, certainly in  the verdict convicting him 
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of the crime of manslaughter. 8. v. Kendall, 143 N. C., 659-665; 
8. u.. Peter Johnson, 48 N. C., 266. And this view of the homicide 
is the sufficient answer to another objection, earnestly insisted on by 
the prisoner, that his f ~ o n o r  declined to give his prayer for instruction 
No. 3, as follows: "A mail may repel force by force, in defense of his 
person against one who manifestly intends or endeavors by violence 
or surprise to commit a known felony, such as murder and the like. 
I n  such cases he is not obliged to retreat, but may pursue his adversary 
until he has secured himself from all danger; and if he kills him in 
so doing, i t  is called a justifiable self-defense," the prayer citing 8. v. 
Dixon, 75 N. C., 279. The decision in S. v. Dizom announces a cor- 
rect principle of law on the facts as they arc there presented, but 
it has been several times referred to as sustaining a doctrine of "rare 
and dangerous application," and is never permissible except when 
actual assault is being made with a present purpose to kill and with 

the present ability, rela1 or apparent, to carry out the felonious 
(058) purpose. 8. v. Kennedy, 91 N.  C., 572; X. v. Blevins, 138 

N. C., 670. I n  this last case, speaking to the position, the Court 
said: " True, as said in one or two of the decisions, this is a doctrine 
of rare and dangerous application. To have the benefit of it, the as- 
saulted party must show that he is free from blame in the matter; that 
the assault upon him was with felonious purpose, and that he took life 
only when i t  was necesary to protect himself. I t  is otherwise in ordi- 
nary assaults, even with deadly weapons. I n  such case a man is re- 
quired to withdraw if he can do so, and to retreat as far  as is consist- 
ent with his own safety. 8. v. Kennedy, 91 N.  C., 572. I n  either 
case, he can only kill from necessity. But in the one he can have that 
necessity deterniined in view of the fact that he has a right to stand 
his ground; in the other, he must show as one feature of the necessity 
that he has retreated to the wall." I n  this case the evidence tends to 
show that the prisoner went around the buggy to renew the assault on 
the deceased; followed him down the road and killed without necessity. 
Therefore i t  is that the right of self-defense and the manner and extent 
of it, as correctly stated and approved in S. v. Hill, 141 N.  6., 769, 
8. v. Hough, 138 N. C.,663, and 8. v. Dixon, supra, may not be allowed 
to avail the prisoner. Nor can the exceptions to the rulings of the 
court on questions of evidencc be sustained. 

I t  appears that on the trial one J. IT. Keith, a witness for the pris- 
oner, had testified to his good character, and the State, over objections, 
was allowed to show declarations on the part of witness, after the 
occurrence and before the trial, made to the officer charged with the 
duty of arresting the prisoner, that the latter was a "bad man, danger- 
ous when drunk, and might kill him, etc." The prisoner relying 
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xpon 8. v. H o l l y ,  155 N .  C., 485, in support of the objection. I n  that 
well-considered opinion by Associate Just ice  A l l e n  it was. correctly 
held that a witness who had testified to the good character of a. pris- 
oner being tried for murder could not be, cross-examined as to his 
knowledge or having heard rumors of particular facts or occwrences  
which tended to impeach such character, nor for the purpose of 
weakening the force of the witness's testimony; but the evidence (659) 
admitted is not of that character. On the contrary, it consisted 
of declarations from the witness himself, having a direct tendency to 
contradict the testimony he had given in  prisoner's favor, and was 
clearly admissible, under the principles approved in Rolly 's  case and the 
other decisions there cited. There is no error in the record, and the 
jud,gment of the Supcror Court is affirmed. 

No elrror. 

Ci ted:  8. v. G e d d y ,  166 N. C., 346; S, v. K e n n e d y ,  169 N. C., 331. 

STATE v. GEORGE MITCHELL. 

(Filed 15 November, 1911.) 

Spirituous Liquors-Barter and Exchange--Loan of Liquors-Interpretation 
of Statutes. 

When one lends spirituous liquor with the understanding that it shall be 
returned in kind, the title to the liquor passes absolutely for the considera- 
tion of its being replaced, and the tiansaction is a barter or exchange and 
comes within the meaning of the word "sale," and therefore is a violation 
of the State prohibition law. Laws Extra Session of 1908, ch. 71. 

APPEAL from W. J .  A d a m s ,  J., at Mag Term, 1911, of FORSYTH. 
Criminal action for selling liquor in violation of the prohibition 

law. The defendant was convicted in the recorder's court, and upon 
appeal to Superior Court was again convicted, and appemaled to the 
Supreme Court. 

A t t o r n e y - G e n e ~ u l  7". W .  B i c k e t t  and Assis tant  At tonaey-General  
G.  L. Jones  for the  Xtate.  

Lou i s  M.  81uin7c and  J .  X. Grogan for defendant .  

BROWN, J. There is but one question presented, and that is, IS i t  
a violation of the prohibition act for one to lend another whisker 
upon the undtrstalldirlg that other whiskey will be ~.eturned in place 
of i t ?  
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The evidence is contradictory. The prosccuting witness testified - 

that he purchased the liquor for cash, and paid 50 cents down when 
. he made the purchase. The defendant testified that he furnished 

(660) whiskey to the prosecuting witness, but that it was a loan, and 
upon the understanding that thc whiskey was to bc returned as  

soon as an order made by prosecuting witness could be received. The 
point comes up on the charge of the court, who instructed the jury as 
follows : 

"If you find from the evidence, beyond a reasonable doubt, that the 
witness Curry applied to the defendant for liquor, and i t  was then 
and there agreed by and between the witness Curry and the defendant 
that the defendant would let Curry havc whiskey in consideration of 
an agreement on the part of Curry to deliver to the defendant other 
whiskey in return for that which he received, and after this agreement 
was made the defendant delivered to the witness Curry a quantity 
of whiskey, in consideration of the agreement of Curry to deliver to 
the defendant a like quantity when Curry's whiskey arrived on the 
train, such transaction, if not a technical sale, would nevertheless be 
such as is made unlawful by the statute to which your attention has 
been directed, and your verdict will be 'guilty.' " 

This exact question has never been decided in this State, and it has 
been decided both ways in other jurisdictions. 

The Cyclopzdia of Law and Proccdure says: "Where the statute 
prohibits the sale of liquor by certain persons or under certain condi- 
tions, when the indictment distinctly charges the sale, there can be 
no conviction on evidence which proves a gift or exchange of liquor 
as distinguished from a sale." 

Again, on p. 181 of the same volume: "A loan of liquor, with the 
understanding that it is to be repaid in other liquor of the same 
kind, is not a sale." 23 Cyc., 269. The author of the article in 
Cyc. is Henry C. Blark, author of the well-known work on Intoxicat- 
ing Liquors. 

The cases cited in the notes do not appear to fully sustain the text. 
I t  is held in Georgia that an exchange of liquor does not constitute a 
sale. Skinner v. State, 97 Ga., 690. Same in Arkansas. Robinson 
v. State, 59 Ark., 341. I t  was so derided in Texas in Ray v. State, 
46 Tex. Crim. Rep., 176, but specially held otherwise and the Ray case 
overruled in Tombaaugh v. S lak ,  98 S. W., 1054. 

Thc true rule, we think, is clearly stated by the Supreme 
(661) Court of Texas in the latter case: "While the doctrine of an 

accommodation exchange seems to have bcen recognized by 
this Court in the Ray case, supra, in our opinion that case should be 
overruled. There might be a case-to illustrate, where some mem- 
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ber of a family should be bitten by a snake, or some venomous insect 
-that would require the immediate use of whiskey, with no time to 

'send for a physician to obtain a prescription. I n  such case\ i t  might 
be allowable to borrow whiskey from a neighbor on account of such 
emergency. We do not believe the doctrine should be extended beyond 
some pressing necessity; certainly not to a case of a loan by one club 
member of whiskey to a stranger in social drinking as a beverage. I n  
our opinion, it makes no difference in this respect whether the party 
loaning be a club member or not. His exchange of whiskey to another 
person under the circumstances here detailed would be a sale, and comes 
under the doctrine announced in Keaton's case, 36 Tex. Crim., 259. We 
fail to see any difference between such transaction and the payment 

- of money for the whiskey at the time." 
These cases appear to sustain that view: Corn. v. Clark, 80 Mass., 

367 ; Com. v. Abrams, 150 Mass., 393 ; Leach v. State, 53 S. W. (Texas), ' 

630; Taggart v. State, 97 S. W .  (Texas), 95; Sparks v. State, 99 S. W. 
(Texas), 546; Coleman v. State, 54 Tex. Crim. App., 578; Beckham v. 

Btato, 54 Tex. Crim. App., 28; Wibon v. State, 54 Tex. Crim. App., 13. 
Justice Illanning, in S.  v. Colonial Club, 154 N .  C., 177, reviews the 

authorities to some extent, as to what constitutes a sale. Quoting 
from 2 Black. Com., 446, he says: "A sale is a transmutation of 
property from one man to another in consideration of some price or 
recompense in value." 

Justice Billiard in S. v. McMinn., 83 IT. C., 668, defines a sale as fol- 
lows: "A sale is the transmutation of the property in a personal 
chattel from one to another on a quid pro quo, paid or agreed to be 
paid, and such a change of property in the retail of spirituous liquors 
by the small measure is usually effected by the delivery of the article 
and the payment of the price simultaneously; but it may be made in 
other modes." etc. 

We think, tested by these definitions, in any view of the evi- (662) 
dence the transaction constituted a sale and was a clear violation 
of the prohibition law of this State. 

The transaction was nothing more or less, according to the defend- 
ant's own evidence, than a barter of liquor. The title to the liquor 
passed absolutely, and the same rules of law are applicable to the - 
transaction whether the consideration of the contract is money or 
other liquor to be delivered at  some future date. 

As said in  Commonwealth v. Clark, supra, by the Supreme Court 
of Massachusetts: "It ean make no essential difference in the rights 
and obligations of parties, that goods and merchandise are transferred 
and paid for by other goods and merchandise instead of by money, 
which is but the representative of value or property." 
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I n  adopting the prohibition statute enacted by the General Assem- 
bly, our voters had in view the prevention of the traffic in intoxicating 
liquors in the State. I f  i t  were allowable to carry on an exchange 
or barter for whiskey, the law would be rendered practically worth- 
less and incapable of enforcement. Whenever a person was charged 
with an illicit sale of liquor the defense in  most cases doubtless would 
be that the transaction was only an exchange or barter. 

Our statute is very broad and comprehensive in i ts  terms, and its 
framers evidently had in  view not only the prohibition of a sale of 
liquor for money, but for barter likewise. I t  reads: "It shall be 
unlawful for any person or persons, firm or corporation, to mann- 
facture or in any manner make, or sell, or otherwise dispose of for 
gain," etc. Public Acts, Extra Session, 1908, ch. 71. 

We think his Honor was correct in his instructions to the jury. 
No error. 



I N D E X  

ABDUCTION. 
1. Abduction-Children Under Fourteen-Females-Evidence SufSLcient.- 

Upon trial for abducting or inducing any child under fourteen years, 
residing with father, mother, etc. (Revisal, sec. 3358) ,  evidence is suffi- 
cient for a conviction which tends to show that the defendant and her 
husband resided a t  the town of C. and prosecutrix in  the town of L.; 
that defendant solicited the prosecutrix, a girl under fourteen years 
of age, to go to C. with her, stating that she should have fine clothes, 
plenty of money, and a n  easy time, and after several subsequent re- 
fusals resulting in  indecision, the prosecutrix consented to go and did 
go to C. with defendant and her husband, the latter paying railroad 

- fare and defendant suggesting a change of dress and doing other things 
. to effect a concealment of the prosecutrix; that  from expressions used 

a t  C. defendant expected to bring some girls home with her;  that  
after keeping the prosecutrix overnight a t  C., the defendant refused 
to let prosecutrix go back to her home; and that she was found by the  
police a t  defendant's house and was carried back home by her father. 
S. v. Nowell, 648. 

2. Abduction-Husband and Wife-Coercion-Presumptions-Eebuttal- 
Burden of Proof-Instructions.-Upon evidence to sustain the charge, . 
i t  is not error for which the defendant, charged with abduction of a 
girl under fourteen years of age (Revisal, 3358) ,  can complain, for 
the judge to instruct the jury that  where a married woman commits 
a crime i n  the presence of her husband i t  is presumed, in  the absence 
of proof to the contrary, that  she did i t  under his coercion, and unless 
the State has  satisfied them that this presumption is not true, then 
they should return a verdict of not guilty. Semble, that  in  cases of 
this character the presumption that the wife was acting under coer- 
cion of her husband does not obtain. Ibid. 

ADEMPTION. See Wills. 

ADMISSIONS. See Pleadings; Instructions. - 

ADVERSE USER. See Water and Water-courses. 

AMENDMENT. See Pleadings; Demurrer. 

ANCIENT DOCUMENTS. See Evidence. 

APPEAL AND ERROR. 
1. Appeal and Error-Second Appeal-Former Decision-Form of Judg- 

ment Below.-A former judgment of the Supreme Court will not be 
considered on another appeal from the Superior Court, and on this 
appeal the only question presented is  whether the form of the judg- 
ment entered by the lower court is in  conformity with the former 
opinion. Carson v. Bunting, 29. 

2. Appeal and Error-Drainage Commissioners-Motion to Dismiss-pre- 
mature Appeal.-The appeal by defendant from the refusal of the 
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court to dismiss this action brought against him to determine the 
title to the office of drainage commissioner is premature and the ap- 
peal dismissed. Mann v. Gibbs, 44. 

3. Judgment-Questions of Law-Appeal and Error.-When the lower 
court rests its judgment a s  to the removal of an administrator for a n  
interest adverse to the intestate's estate solely upon a question of law, 
i t  is  reviewable on appeal. Morgan v. Morgan, 169. 

4. Appeal and Error-Case-Counter-case-Settlement-Failure to Re- 
quest Judge.-Upon the service of a counter-case on appeal i t  is the 
duty of the appellant to immediately request the judge to appoint a 
time and place to settle the case under Revisal, sec. 591, and upon 
his failure to do so the case of the appellee becomes the case on appeal. 
Burlingham v. Canady, 177. 

5. Sheriff's Returns-Evidence, Prima Facie-Printing Record.-The ap- 
pellee, having disagreed to the appellant's statement of the case, had 
his counter-case served, as  appears by the return.made by the sheriff 
thereon. Both cases were then filed in the clerk's office, but by a n  
error which the clerk explained, only the appellee's case was certified 
to the Supreme Court. Upon a n  affidavit of appellant's counsel it  was 
contended that no counter-case had been served: Held, (1) the re- 
turn of the sheriff upon the counter-case is prima facie evidence that  
the counter-case had been served as  therein stated, and i t  cannot 
be contradicted by a single affidavit; ( 2 )  as the appellant had failed to 
request the judge to settle the case under the statute, the counter-case 
is  the case on appeal, which not having been certified and printed, 
under the rule, the judgment below is affirmed, on motion of appellee. 
IBid. 

6. Appeal and Error-Second Appeal-Matters Concluded.-Questions 
which were well within the scope of the inquiry of the same case on a 
former appeal will not be considered on a second appeal, and the 
parties are concluded by the former decision. Riley v. Sears, 267. 

7. Appeal and Error-Contention of Parties-Admissions-Instructions- 
Procedure.-When made for the first time on appeal, a n  exception 
to the charge that i t  did not correctly state the admissions of the par- 
ties will not be considered, as  this should have been called to the atten- 
tion of the judge a t  the time. LaRoque v. Kennedy, 360. 

8. Appeal and Error-Statute of Limitations-Burden of Proof-Evidence 
-Objections and Exceptions.-When without exception appearing, 
and jury trial waived, the trial judge has found against a party plead- 
ing the statute of limitations, as  to whether the ruling of the judge 
can be reviewed on appeal, the burden being upon the party pleading 
the statute, qucre. Moore v. Westbrook, 482. 

9. Appeal and Error-Taxing Costs-Reference-Questions of Law.-A 
ruling of the Superior Court judge that as  a matter of law he is pre- 
cluded by a former judgment from taxing the cost of a reference, is  
reviewable in  the Supreme Court. Horner v. Water Co.. 494. 

10. Appeal and Error-Reference-Trial Judge-Judgment Pro Forma- 
Constitutional Law.-It is required of the trial judge to review and 
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APPEAL AND ERROR-Continued. 
pass upon exceptions to a report of a referee as to the facts found 
and the conclusions of law thereon, and a pro forma judgment entered 
by him for any reason cannot be reviewed by the Supreme Court on 
appeal under Article IV, sec. 8, of our Constitution, for it  is only deci- 
sions of the lower courts which may thus be considered. Overman v. 
Lanier, 537. 

11. Appeal and Error-Reference-Pro Forma Judgments-Costs-Records 
-Another Appeal.-It appearing from the statement made in the 
Supreme Court by the parties of record, that  the trial judge entered a 
pro forma judgment, by consent of both parties, without consideration, 
upon a report of a referee, the cause is remanded to the judge holding 
the courts of the district from which the appeal comes, with direction 
that  he carefully review the findings of fact and conclusions of law of 
the referee wherever excepted to and enter his deliberate judgment 
as  to each exception. Each party is taxed with one-half the costs of 
appeal, and the appellants allowed to withdraw the record and use so 
much of it  as  is useful and appropriate, should he deem another 
appeal desirable. Ibid. 

12. Appeal and Error-Final Judgment-Procedure.-A premature appeal 
will be dismissed upon motion duly made. The complaining party 
should note exceptions to the ruling of the trial judge and appeal 
from final judgment. School Trustees v. Hinton. 586. 

13.  Appeal and Error-F wmer Appeal.-This case was tried substantially 
in accordance with be decision of the Supreme Court previously ren- 
dered, and no error n found. Dail v. Taylor, 588. 

1 4 .  Appeal and' Error-Certiorari-Appeal Dismissed-Assignments of Er-  
' ror-Printing Brief.-Case docketed and dismissed under Rule 17, 

the appellant moving too late for writ of certiorari, and not having 
made out his assignments of error or grouping his exceptions, or filing 
his brief in time. Rosemond v. McPherson, 593. 

1 5 .  Appeal and Error-Error i n  Transcript-Certiorari-Ex Mero Motu- 
Correction.--In this appeal by the prisoner from verdict and judg- 
ment of murder in the first degree, his counsel objected to the judg- 
ment, as the record set up disclosed a verdict of "guilty of the felony 
and murder in  manner and form as charged i n  the bill of indictment." 
E x  mero motu the Supreme Court sent down an instanter certiorari, 
to which the clerk returned that the entry on the docket showed that 
the jury returned their verdict in writing as  follows: "2. Is the de- 
fendant guilty of the felony and murder of which he stands charged? 
Answer: Guilty of murder in the first degree." The clerks of the 
Superior Courts are cautioned that they send up transcripts that are 
"true, full, and perfect," and Held, no error in the judgment rendered 
below in this case. S. v. Sandlin, 624. 

1 6 .  Appeal and Error-Evidence-Ezclusion of Answers.-On appeal, ex- 
ceptions to exclusion of answers will not be reviewed when it  does not 
appear what was the nature of the testimony excluded. N. v. Leak, 643. 

APPEAL FROM CLERK. See Partition. 

ARCHITECTS. See Liens. 
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ARREST. See Courts. 

ARREST AND BAIL. 
Appeal and Error-Injury to Person-Execution on Person-Insolvent 

Debtor's Oath-Habeas Corpus-Palid Discharge-Final Judgment- 
Bond to Stay Execution-Bail.-Judgment being rendered by a court 
of competent jurisdiction against the defendant in  a certain sum for 
a n  injury committed to person of the plaintiff-a tort-who appealed 
without giving bond to stay execution: Held, (1)  upon the return 
of execution against defendant's property unsatisfied, a n  execution 
upon the person may issue (Revisal, 625, 727) ; (2) filing a n  inven- 
tory of his property, etc. (Revisal, ssc. 1930), will not exempt the 
defendant from arrest;  (3) the execution can only be stayed by giving 
a bond securing the judgment (Revisal, 598) ; ( 4 )  the writ of habeas 
corpus cannot be successfully sued out (Revisal, 1822, subsec. 2 ) ;  
(5) to obtain the benefits of the provisions of Revisal, 1930 to 1933, 
the defendant must show a valid discharge from imprisonment; ( 6 )  
bail cannot be given to release the defendant pending his appeal i n  
lieu of the bond to stay execution. Howie v. Spittle, 180. 

ASSAULT. See Trespass. 

ASSESSMENT. See Cities and Towns. 

ASSPGNMENTS OF ERROR. See Appeal and Error. 

ASSUMPTION O F  RISKS. See Contributory Negligence. 

AUCTIONS AND AUCTIONEERS. 
1. Mortgages-Auctioneer-Memorandum-Statute of Frauds-Principal 

and Agent.-At a foreclosure sale of land under a mortgage, the 
auctioneer is the agent of the vendor thereunder for the purposes 
of the sale, and of the vendee who has become such under the 
prescribed conditions thereto. Love v. Harris, 88. 

2. Same-Signature of Vendee-Intent.-It is not necessary that the 
auctioneer a t  a foreclosure sale subscribe the vendee's name to the 
memorandum of sale; i t  is  sufficient if the vendee's name appears in 
the memorandum made by the auctioneer and the intention is mani- 
fested thereby to bind him to the sale. Ibid. 

3. Same.-A memorandum made on the back of a notice of sale of land 
under a mortgage, immediately after the last and highest bid, "Sold 
to C. J. for $1,500, 22 January, 1910," is a sufficient memorandum to 
bind the vendee under the statute of frauds, the notice being an offer 
to sell the property and the memorandum written on the notice an 
acceptance according to its terms. Dickerson v. Simmons, 141 N. C., 
325, cited and distinguished. Ibid. 

AUTOMOBILES. See Negligence. 

BARTER AND EXCHANlGE. See Intoxicating Liquors. 

BILLS AND NOTES. 
1. Negotiable Instruments - Indorsees - Consideration-Notice-Verdict 

Inconsistent-Procedure.-In an action brought by the indorsees of a 
negotiable instrument before maturity to recover against the makers, 
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BILLS AND NOTES-Continued. 
the defense was that the note was without consideration and that  the 
indorsees bought with notice a t  the time of purchase. Upon a former 
trial the jury found: (1) That the note was indorsed in due course 
before maturity; ( 2 )  that i t  was not given for a valuable considera- 
tion; ( 3 )  that the plaintiff's were not purchasers with notice. The 
presiding judge set aside the verdict on the third issue, and a t  a sub- 
sequent term the jury found that the plaintiffs were purchasers with 
notice, and the trial judge renderea judgment for plaintiff: Held, 
the findings of the issues by the two juries were inconsistent, and the 
verdict should have been set aside: Hardy v. Mitchell, 76. 

2. Negotiable Instruments-Want of Consideration-Defense.-The ab- 
sence of consideration for a negotiable instrument is a defense against 
any one not a holder in  due course. Revisal, sec. 2176. Ibid. 

3. Negotiable Instruments-Due Course-Inconsistent Verdict.-A finding 
by the jury, in  a n  action upon a negotiable instrument, that the note 
was indorsed to plaintiff in  due course involves the finding that  the 
plaintiff was a purchaser for value, before due, and without notice 
of any infirmity, and is inconsistent with a further finding that  the 
note was without consideration and that plaintiff purchased with 

.notice. Ibid. 

4. Pleadings-Demurrer-Notes-Default of Interest-Maturit?~--Demand 
-Evidence-Numrnons.-In an action brought upon a note before 
i ts  maturity under a provision that the note would be due' and payable 
ten days after demand for payment of interest thereon due, a de- 
murrer to th: complaint will be denied when there are allegations 
that  demand had been made for the payment of interest after de- 
fault, which necessarily implies that the demand was made on the 
defendant, and that the same had not been paid; and it  appears from 
a n  inspection of the summons, which i t  is proper for the court to make 
in such instances, that the stated period of time had elapsed before the 
institution of the action. Bank v. Duffy, 83. 

5. Negotiable Instruments-Holder in  Due Course.-In order to establish 
the position of a holder in  due course of a negotiable instrument so as  
to shut off counter-claims and defense otherwise available, i t  must be 
shown that the instrument is complete and regular on its face, and that  
title thereto was acquired in good faith, for value before maturity, 
without knowledge or notice of fraud or other impeaching circum- 
stance; and, except when payable to bearer, the indorsement must be 
proved when i t  is denied. Park v. Exum, 228. 

BOND ISSUES. See Constitutional Law; Drainage Districts. 

BOOK ITEMS. See Evidence. 

BRIDGES. See Highways. 

BURDEN O F  PROOF. See Appeal and Error;  Negligence. 
Negotiable Instruments -Indorsement - Pleadings - Burden of Proof. - 

When, in  an action upon a negotiable instrument claimed by the plain- 
tiff as  an indorsee for value, in due course, without notice of any in- 
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BURDEN OF PROOF-Continued. 
firmity of the instrument, the answer denies the validity of the in- 
dorsement, the burden is upon the plaintiff to show that the instru- 
ment had been indorsed and that otherwise he was a holder in due 
course, in order to shut off the defense arising on the testimony, 
that it  was procured from the makers by fraud or deceit. Park v. 
Exum, 228. 

CARRIERS O F  GOODS. See Railroads. 
1. Carriers of Goods-Evidence-Condition of Goods at  Destination- 

Negligence-Presumption-Rebuttal-Questions for Jury.-When 
goods are  shipped over several connected lines of carriers and are  
found in a damaged condition a t  destination, there is a presumption 
that the injuiry was negligently inflicted by the last carrier, subject 
to be rebutted by evidence, and when the evidence in rebuttal is 
sufficient a question for determination by the jury is raised. Boss V. 
R. R., 70. 

2. Carriers of Goods-Penalty Statutes-Damages-Claim-Requirements 
-Interpretation of Statutes.-Revisal, sec. 2634, imposing a penalty 
on common carriers for failure to settle claims for loss or damages 
to property while in  their possession as such, within certain different 
periods oi time for shipments wholly within the State and for inter- 
state shipments, requires that, in  order to recover the penalty, 
the claim must be filed with the company within the time specified 
and applicable. Currie v. R. R., 432. 

3. Name-Form SufSccient.-In a suit against a carrier to recover a penalty 
for failure to settle a claim relating to a shipment of molasses, under 
Revisal, sec. 2634, the following written demand, "Seaboard Air Line. 
Bought of N. A. Currie, merchant and cotton buyer, 1 puncheon of 
molasses, 118 gallons, a t  40 cents a gallon. Shipped from Wilming- 
ton": Held, sufficient. Ibid. 

4. Carriers of Goods-Live Btock-Damages-Stipulated Notice-Knowl- 
edge of Agent-Liability of Carriers.-When by reason of the negli- 
gence of the carrier a shipment of horses is injured in transportation 
under its live-stock bill of lading, the carrier is liable in damages, 
notwithstanding the notice required by its bill of lading has not been 
given in accordance with its terms, i. e., "the claim for such loss or 
damage shall be made in writing, verified by the affidavit of the ship- 
per or his agent, and delivered to an authorized officer or agent of 
the carrier within five days from the time said stock is removed from 
the car, etc.," if the proper agent of the defendant knew of the injury 
to the live stock a t  the time they were being unloaded from the car. 
Kime v. R. R., 451. 

CARRIERS O F  PASSENGERS. See Railroads. 
Carriers of Passengers-AWileage Book-Exchange for Tickets-Wrong- 

fu l  Refusal-Ejection from Train-Damages.-When the owner of 
a mileage book has properly requested the carrier's agent for a ticket 
in  exchange for his mileage, to which he was entitled under the rules 
of the company, and has been refused by the agent, it is incumbent 
upon the conductor of the carrier to take the mileage on the train 
for his transportation; and the ejection of the passenger by the 
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CARRIERS OF PASSENGERS-Continued. 
conductor because the former did not have the ticket and, after 
explanation, had insisted on his taking the mileage to destination, 
subjects the carrier to the payment of the damages sustained in con- 
sequence. Dorsett v. R. R., 439. 

CASE ON APPEAL. See Appeal and Error. 

CAUSAL CONNECTION. See Negligence. 

CERTIORARI. See Appeal and Error. 

CHILDREN. See Master and Servant; Abduction. 

CHURCHES. See Religious Societies, 

CITIES AND TOWNS. 
1 .  Cities and Towns-Defects in  Streets-Injury to Pedestrians-Negli- 

gence-Notice, Actual or Implied.-It is the duty of the governing 
authorities of a town to keep its streets, sidewalks, and drains in  a ,  
reasonably safe condition so far  as this can be accomplished by the 
exercise of proper and reasonable care and continuing supervision; 
and, in such cases, upon the issue as to defendant's negligence, under 
conflicting evidence the jury are  to determine whether the authorities 
had notice or knowledge of the defect complained of as having caused 
the injury, in  time to have remedied it, or whether it  had existed for 
such length of time and under such circumstances that they should 
have discovered and repaired it. Johnson v. Raleigh, 269. 

2. Cities and Towns-Ordinances-Discrimination-Nuisances-Pow of 
Courts.-The courts will not inquire into the motives of the authori- 
ties of a town in passing an ordinance, or as to whose influence caused 
its passage; but when an ordinance depends upon the power of the 
town authorities to declare a certain act a nuisance, or whether the 
ordinance is oppressive or discriminative, it  is subject to judicial re- 
view. Barger v. Bmith, 323. 

3 .  Cities and Towns-Bond Issues-Taxation-Bewerage and Water Nys- 
tem-Necessaries.-Bonds issued by a town for the purpose of ex- 
tending its water and sewerage system and for making certain neces- 
sary street improvements are necessary expenses. Murphy v. Webb, 
402. 

4 .  Cities and Towns-Bond Issues-Taxation-Necessary Expenses- 
Legislative Restrictions-Constitutional Law.-The Legislature may 
restrict or limit the power of incorporated towns or cities to tax or 
contract debts for purposes which fall within the class of necessary 
expenses, for they are but the State's instrumentalities for the ad- 
ministration of local government; and when this restriction is thus 
placed upon them, or it  is required of them to submit the question of 
a bond issue to popular vote, and an issue of bonds is made without 
compliance therewith, the issue is invalid. Constitution, Art. VII, 
sec. 4. Ibid. 

5. Bond Issue - Taxation-Necessaries-Restrictions Repealed.--Chapter 
239 of the Private Laws of 1889 is the charter of the town of Murphy, 
and section 17 thereof requires that, to levy a tax or issue bonds for 
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CITIES AND TOWNS-Continued. 
certain necessary expenses, the question should first be submitted to 
a popular vote. Chapter 387, sec. 2, Private Laws of 1911, refers to the 
same subject-matter and repeals section 17 of the Public Laws of 
1889, which has no bearing upon or relevancy to the same subject- 
matter. Held, the reference to the Public Laws was evidently a cleri- 
cal error, and the Laws of 1911 are construed to repeal section 17 of 
the Private Laws of 1889, ch. 239, sec. 17, so as to take away the legis- 
lative restrictions therein imposed. Ibid. 

6. Municipal Bonds-Laws 1911, Chapter 86.-The Laws of 1911, chapter 
86, has no application to cities and towns having special provisions 
authorizing issuing of bonds for conqtruction of sewerage and water- 
works, as is the case with the town of Murphy. Ibid. 

7. Cities and Towns-Street Improvements-Abutting Owners-Assess- 
ments-Notice-Front-foot Rule.-The proper authorities of a town, 
acting under legislative powers conferred, may pass a valid and en- 
forcible ordinance requiring the owners of property abutting upon a 
street to curb and gutter the portion of the street in  front of their 
property according to certain stated specifications, the one-half of the 
cost to be borne by the town and the other half by the owners of abut- 
ting property according to frontage, with provision that  on failure 
of the owners to make these improvements within thirty days after 
due notice given, the work shall be done by the town authorities and 
the proportionate part of the cost thereof assessed against the property 
of the abutting owners in the manner stated. Tarboro v. Staton, 504. 

8. Bame -Legislative Powers - Governmental Functions -Equality - 
Power of Courts.-While these assessments are upheld on the theory 
of special benefits conferred, and which bear some reasonable rela- 
tion to the burdens imposed, authority to make them is referred to the 
sovereign power of taxation, which is primarily and as  a rule exclu- 
sively a legislative power; and where the Legislature, or a municipal 
government exercising legislative power expressly conferred for the 
purpose, has provided for a local improvement of this character, i ts 
action is conclusive as to the necessity for the improvement; and in 
establishing general rules, by any of the recognized methods, imposing 
special assessments for its construction and maintenance and in ap- 
plying these rules or methods to the property of an individual owner, 
the courts are permitted to interfere only in  rare and extreme cases, 
in which it  is clearly manifest that the principle of equality has been 
entirely ignored and gross injustice done. Ibid. 

9. Same-Resulting Benefits-Equalixation-Constitutional Law.-Where 
a municipal ordinance of the kind indicated directed the construction 
of a curb and gutter along a public street, one-half of the cost to be 
borne by the town and the other half by the abutting property-own- 
ers, to be assessed according to the front-foot rule, a n  assessment ac- 
cording to the rule established of $63.12 against plaintiff's property 
having a frontage of 252 1-2 feet is  not so unreasonable or oppressive 
as to justify the interference of the court, and the position is not af- 
fected by the fact that  the commissioners in making the assessment 
did not, in the particular instance, take into consideration the ques- 
tion of special benefits to the owner's lot. Ibid. 
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CITIES AND TOWNS-Continued. 
10. Cities and Towns-Street improvement-Abutting Owners-Assessment 

--Notice.--The provision of a statute affording a n  abutting owner on a 
street ample opportunity to appear and question the amount or valid- 
ity of an assessment made on his property for street improvement 
there, is valid. Kinston v. Loftin, 149 N. C., 255, cited and approved. 
Ibid. 

CLAIM AND DELIVERY. 
1. Claim and Delivery - Mortgages - Payments-Other Property-Plead- 

ings-Admissions-Burden of Proof-Appeal and Error.-In defense 
to a n  action of claim and delivery of mortgaged property, the de- 
fendant contended, among other things, that certain tobacco de- 
livered to the plaintiff, not embraced in the mortgage, was sold by 
the plaintiff, who retained the proceeds of the sale, except $112, 
which he paid to a certain agricultural lienor, a t  the request of the 
plaintiff. The amount due under this lien was admitted in  the plead- 
ings, and, Held, error for the trial judge to put upon the plaintiff the 
burden of proving it. A new trial is ordered, as the record does not 
disclose whether the jury, in  their verdict, allowed plaintiff this as  
a credit. Carroll v. James, 68. 

2. Wrongful Conversion-Beverance of Logs-Good Faith-Innocent Pur- 
chaser-Cost of Hauling-Measure of Damages-Claim and  deliver^ 
-Waiver.-In an action for the wrongful conversion of certain saw- 
mill logs which had been purchased in good faith from the sup- 
posed owner of the land, but who had in fact but a life estate 
therein, the measure of damages against an innocent purchaser for 
value will not be increased by the fact that the logs had been hauled 
a t  a great expense to a public landing, by water, and there sold; for 
i n  the absence of evidence of any increase in  the value of the logs 
otherwise, the damages will be the value of the logs a t  the place from 
which they were cut; and while it  would have been otherwise had 
the action been one of claim and delivery, the plaintiff, by his ac- 
tion, has waived his right thereto. Wall v. Holloman, 275. 

3. Demurrer-Parties-Claim and Delivery-Replevy.-The defendant 
claimed the ownership of personal property under execution sale in  
proceedings brought against his debtor, to which the plaintiff was 
not a party; and plaintiff brought his action for the possession of the 
property under a prior registered mortgage securing a note past due. 
The defendant gave a replevy bond for the retention of the property, 
and not having denied in his answer the allegation that  plaintiff was 
the T. A. I<. Company, demurred ore tenus that the complaint did not 
allege the fact of incorporation, if the plaintiff were a corporation, or 
the names of the partners, if a partnership: Held, a demurrer ore 
tenus on the ground of defect of parties will not be sustained. Kochs 
v. Jackson, 326. 

CLAIMS. See Interpretation of Statutes. 

COERCION. See Husband and Wife. 

COLLISION. See Evidence. 
I 
( COMMISSIONERS. See Drainage Districts. 
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COMPENSATION. See Executors and Administrators. 

CONDITIONS PRECEDENT. See Contracts. 

CONFERENCE, See Religious Societies. 

CONSTITUTION OF NORTH CAROLINA. 
Art. IV, sec. 8. The trial judge may not enter a pro forma judgment con- 

firming the report of the referee. I t  is only his decisions which may 
be reviewed in the Supreme Court. Overman v. Lanier, 537. 

Art. VII, sec. 7. A school building is not a necessary expense and bond 
issue therefor should be submitted to vote of the people. Ellis v. 
Trustees, 10. 

Art. VII, sec. 7,  When there is a legislative requirement to submit a bond 
issue for "necessaries" to vote of the people, i t  must be done to make 
the issue of bonds a valid one. Murphy v. Webb, 402. 

CONSTITUTIONAL LAW. 
1. School Districts-Indebtedness-Constitutional Law-Vote Of People.- 

A special school district created by the Legislature is subject to the 
restrictions and limitations of the Constitution in reference to munici- 
pal indebtedness, and to the methods and powers of taxation therein 
prescribed. Ellis v. Trustees, 10. 

2. Name-Bond Issues-Schoolhouse-Necessary ~xpense-Injunction.- 
The erection of a school building is not a necessary expense within 
the meaning of Art. VII, sec. 7, of our Constitution, and an issue 
of bonds for that  purpose by a special school district is invalid and 
may be enjoined, unless the proposed issue shall have accordingly 
been submitted to a vote of the  people. Ibid. 

3. Constitutional Law-Married, Women-Jus Disponendi-Husband and 
Wife-Contracts-Fraud.-The Constitution gives a married woman 
full power of jus disponendi of her personalty, and there is no restric- 
tion imposed thereon by statute; and hence an absolute conveyance 
thereof from a wife to her husband is valid, except when procured 
by fraud or duress the transaction can be impeached just a s  if made to 
any one else. The right of married women to contract and convey 
real and personal property summed up by CLARK, C. J. Rea v. Rea, 
529. 

4. Appeal and Error-Reference-Trial Judge-Judgment Pro Forma- 
Constitutional Law.-It is required of the trial judge to review 
and pass upon exceptions to a report of a referee as to the facts 
found and the conclusions of law thereon, and a pro forma judgment 
entered by him for any reason cannot be reviewed by the Supreme 
Court on appeal under Article IV, sec. 8, of our Constitution, for 
it  is only decisions of the lower courts which may thus be considered. 
Overman v. Lanier, 537. 

5. Primary Elections-Legislative Acts-Constitutional Law.-An act pro- 
viding for a primary system for election to a public onice is constitu. 
tional and valid. S. v. Cole, 618. 

CONTEMPT. See Courts. 

CONTINUANCE. See Courts. 
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CONTRACTS. See Insurance; Deeds and Conveyances; Jurisdictiop. 
1. Written Contracts-Parol Evidence-Conditions Precedent.-While the 

express terms of a written contract may not be varied by a con- 
temporaneous oral agreement, i t  may be shown by par01 evidence 
that  such delivery was on condition that the written contract was not 
to be operative until the happening of some contingent event, or that 
it  was not to be regarded as a contract until the happening of the 
specified event. Bowser v. Tarry, 35. 

2. Contracts, Continuous-Agreement to Take Output of Mill-Termina- 
tion a t  Will.-A contract to take the output of plaintiff's shingle mill, 
wherein no time is fixed during which i t  is to last and none is fixed 
by usage, may be determined at  the will of either party upon notice 
Pool v. Walker, 40. 

3. Evidence-Goods Bold and Delivered-Memoranda-Corroboration.- 
In  an action to recover the price of cotton seed sold and delivered, 
i t  is competent in  corroboration of the witness of defendant to intro- 
duce the seed book of defendant showing prices paid by the defendant 
for seed during the time in question, when the entries had been 
made by the witness himself. Carson v. Blount, 103. 

4. Btancling Timber-Timber Deed-Unilateral Contracts-Time for Cut- 
ting-Expiration-Title to Uncut Timber.-One who has purchased 
a n d  had conveyed to himself growing timber, with the privilege 
of removing i t  within a given time, is under no obligation to cut 
and remove the timber, to that  extent the contract being unilateral; 
and upon his failure to do so within the stated period, his right or 
estate therein is  forfeited, and i t  inures, as a rule, to the  owner of the 
land. Wiley v. Lumber Co., 210. 

5.  Standing Timber-Timber Deeds-Contracts-Tnterpretatio.n.-In con- 
struing a deed conveying the timber interests in  lands, the intent 
of the parties a s  embodied in the entire instrument controls, and 
each and every part must be given effect, if i t  can be done by any 
fair and reasonable interpretation. Ibid. 

6. Btanding Timber-Timber Deeds--L'All Timbern-Interpretation of 
Contracts.-Defendant purchased "all timber" on plaintiff's land under 
a contract wherein plaintiff was to cut and deliver the timber a t  de- 
fendant's log bed: Held, under a correct interpretation of the con- 
tract in  this case, that the words "all timber" did not include such 
timber as  was of no value, but only such as was fit to be used and 
sawed and put into boards for ordinary purposes for which timber 
of that  character could be used by sawmill men. Ibid. 

7. Contracts-Breach-Tort Feasor-Damages.-In the absence of specific 
stipulation, where one has entered into the enjoyment of a right con- 
ferred by contract, an interference with such enjoyment on the part 
of a tort feasor is not imputable tp the grantor. Investment Co. v. 
Postal Co., 259. 

8. Contracts-Cotton-Future Delivery-Wagering Contracts-Actual De- 
livery-Intent-Questions for  Jury.-A contract for future delivery 
of cotton, to be a wagering contract upon its face, must necessarily 
indicate the intention of both parties to have been that  the cotton 
itself should not be delivered and that the contract should be dis- 
charged only by the payment of the difference between the contract 
and the market price. Harvey v. Pettaway, 375. 
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CONTRACTS-Continued. . 
9. Contracts-Future Delivery-Wagering-Interpretation of Contracts:- 

A contract for the sale and delivery of cotton will not be held void 
upon its face, as  a matter of law, merely because i t  contains definite 
provision for an adjustment of damage on failure to deliver the cotton. 
Harvey v. Pettaway, 156 N. C., 375, cited. Rodgers v. Bell, 378. 

10. Name.-An innocent party to a contract for the future delivery of cot- 
ton at  a certain time and place, valid in  its terms, cannot lose his 
rights thereunder merely because of an unexpressed intent of the 
other party that  the cotton was not to be actJally delivered, but 
that the gain or loss under the contract was to be ascertained from the 
rise or fall of the price of cotton in the market; for to avoid the con- 
tract the vitiating purpose must be shared by both. Ibid. 

11. Contracts, Wagering-Cotton-Future Delivery-Wholesale Dealer in  
Cotton-Evidence-Burden of Proof-Interpretation of Statutes.-A 
bona fide wholesale dealer in spot cotton who purchases the same for 
future delivery in  the ordinary course of his business, under a con- 
tract valid on its face, is entitled to have his cause of action tried and 
determined, when resisted upon the ground that the contract is  a 
wagering one and void under the statute, under the rule which gen- 
erally obtains, that one who asserts that a n  "ordinary business con- 
tract, valid on its face, is unlawful, is required to prove i t  by the 
greater weight of the evidence." Rodgers v. Bell, 156 N. C., 378, cited 
as controlling this case in  the interpretation of Revisal, secs. 1689, 
1691. Hprunt v. Afay, 388. 

12. Contracts, Wagering-Cotton-Future Delivery-Principal and Agent- 
Mutual Intent-Evidence.- bona fide wholesale dealer who sues 
upon a contract for the future delivery of cotton, which is resisted on 
the ground that  the contract was a wagering one and void under the 
provisions of Revisal, sec. 1689, is bound by the acts and statements 
of his agents in negotiating and closing the trade, to the effect 
that actual delivery was not contemplated or required; and the plain- 
tiff may not recover on the contract merely because he was a bona fide 
wholesale dealer in cotton and only authorized his agent to make a 
contract for actual delivery, if the agent a t  the time entered into a 
contract with the vendor which was condemned by the statute as being 
a wagering one. Ibid. 

13, Cont?-acts-Cotton-Future Deliverg-T~7agering-Evidence-Questions 
for Jury.-A contract for the delivery of a certain amount of lint 
cotton a t  a certain place and before a specified time is sufficiently 
specific to enforce delivery, and though its breach sounds in  damages, 
and equity may not enforce specific performance, it  does not neces- 
sarily stamp the contract as a gambling one, nor does i t  necessarily 
do so because the damages provided in the instrument for its breach 
differs somewhat from the rule of law otherwise applicable. Rodgers 
v. Bell, 156 N. C., 378; Sprunt v. Mau,  156 N. C., 388, cited as appli- 
cable and controlling. Rodgers v. Brock, 401. 

14. Ntatute of Frauds-Contracts, Written-Lessor and Lessee-Registra- 
tion-Lease-Evidence.-A written contract of lease of lands is good 
between the parties without registration, and a creditor of the lessee, 
who had thought he was selling the goods to the lessor, cannot avail 
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CONTRACTS-Continued. 
himself of the want of registration of the lease, in his action against 
the lessor; and it  is therein competent to prove the existence of the 
lease as a substantive fact. Plaster Co. v. Plaster Co., 455. 

15. Contracts-Married Women-Personal Property-Consequences-Inter- 
pretation of 9tatutes.-The provision of Laws 1911, ch. 109, that  a 
married woman may "contract and deal so as to affect her real and 
personal.property as  if she were a feme sole," except in  instances of 
contract between her and her husband (Revisal, sec. 2 1 0 7 ) ,  does not 
extend to tonveyances of personalty by the wife to the husband, and 
certainly when it  would lead to an absurd conclusion, as in instances 
of a gift from the wife to her husband. Rea v. Rea, 529. 

16.  Constitutional Law-Married Women-Jus Disponencli-Husband and 
Wife-Contracts-Fraud,-The Constitution gives a married woman 
full power of jus disponendi of her personalty, and there is no restric- 
tion imposed thereon by statute; and hence a n  absolute conveyance 
thereof from a wife to her husband is valid, except when procured 
by fraud or duress the transaction can be impeached just as if made 
to any one else. The right of married women to contract and convey 
real and personal property summed up by CLARK, C. J. Ibid. 

17.  Contracts-Interdewendent Conditions-Performance.-One who seeks 
to recover upon a contract containing interdependent conditions for 
him to perform, must show a compliance with the conditions on his 
part in order to recover. Hendricks v. Furniture Co., 569. 

18. Contracts, Interpretation of-Intention-Construed as a Whole.-The 
court, in  construing a contract, will examine the whole instrument 
with reference to its separate parts to ascertain the intention of the 
parties, and will not construe as meaningless any part or phrase 
thereof when a meaning niay thus be found by any reasonable con- 
struction. Ibid. 

CONTRACTS TO CONVEY. See Deeds and Conveyances. 

CONTRIBUTORY NEGLIGENCE. See Evidence; Negligence; Questions for 
Jury ;  Instructions; Railroads, 

CONVERSION. 
Wrongful Conversion-Severance of Logs-Good Faith-Innocent PUP 

chaser-Cost of Hauling-Measure of Damages-Claim and Delivery- 
Waiver.-In an action for the wrongful conversion of certain sawmill 
logs which had been purchased in good faith from the supposed 
owner of the land, but who had in fact but a life estate therein, the 
measure of damages against an innocent purchaser for vaiue will not 
be increased by the fact that the logs had been hauled a t  a great ex- 
pense to a public landing, by water, .and there sold; for in the ab- 
sence of evidence of any increase in the value of the logs otherwise, 
the damages will be the value of the logs a t  the place from which they 
were cut; and while it  would have been otherwise had the action 
been one of claim and delivery, the plaintiff, by his action, has waived 
his right thereto. Wall v. Holloman, 275. 

CORPORATIONS. See Demurrer; Liens; Pleadings. 
5 4 7  
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COSTS. See Appeal and Error; Reference.. 

COTTON FUTURES. See Contracts. 

COUNTERCLAIM. See Landlord and Tenant. 

COUNTS. See Indictment. 

COURT, INTI'MATION OF OPINION BY. See Negligence. 

COURTS. See Pleadings. 
1.  Appeal and Error-Continuance-Discretion, Abuse of.-Having con- 

tinued the case for defendant a t  a former term, for the sickness and 
absence of a witness, under condition that  defendant would take his  
depositions and that the cause would 'peremptorily be tried on a 
certain day of a subsequent term, the refusal to again continue the  
case for defendant was in  the discretion of the trial judge, and the fact 
that  the depositions had not been taken owing to the temporary re- 
covery of the witness, and his absence was unexpectedly caused by his 
relapse, is not a gross abuse of this discretion. Cromartie v. R. R., 97. 

2 .  Jurors-Deputy Bheriffs-Discretion of Court-Appeal and Error.-It 
is within the discretion of the trial judge to excuse as  a juror a 
deputy sheriff who, during the term of court, has summoned and 
mingled with the other jurors and has had charge of them, and not re- 
viewable on appeal. While there is no statute forbidding it, such 
juror should not be permitted to serve. McLawhorn v. Harris, 107. 

3. Appeal and Error-Appeal from Justice's Court-Ejectment-Buperior 
Court-Rents and Damages-Measure of Damages-New Trial on One 
Issue.-On appeal to the Superior Court from a judgment of a justice 
of the peace in a summary proceeding in ejectment wherein it was 
determined, under the first issue, that the plaintiff was entitled to the 
possession of the premises, and, under the second issue, to a certain 
sum, as  rents and damages, the plaintiff is entitled to recover in the 
Superior Court the rents and damages which have accrued to the date 
of the trial therein, and it  is error for the trial judge to limit the re- 
covery to the amount allowed in the justice's court. Error as  to the  
second issue alone having been committed a new trial upon that 
issue alone is ordered. Dunn v. Patrick, 248. 

4. Appeal and Error-Appeal from Justice's Court-Ejectment-Superior 
Court-Rents and Damages-Burety-Bta$ Bond-Xeasure of Dam- 
ages.-The surety on a bond to stay execution on appeal from a judg- 
ment of a justice of the peace rendered in summary proceedings in  
ejectment is liable for such rents and profits to the plaintiff as  may 
accrue to the date of the trial in the Superior Court. Revisal, secs. 
2008, 2006. Ibid. 

5.  Appeal and Error-Appeal from Justice's Court-Entry of Notice.-In 
this case the failure of the appellant to enter his appeal from the 
justice's judgment within the time prescribed by the statute, Revisal, 
secs. 1491 and 2008, is considered as  not material, in view of the 
special facts of the case. Ibid. 

6. Power of Courts-Sentence of Imprisonment-Temporary Withholding 
of Capias-Conditioned on Prisoner Leaving County-Rearrest-Limi- 
tation of Actions.-A verbal order of the trial judge to the clerk not 
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COURTS-Continued, 
to issue a capias to carry into effect a sentence of eight months im- 
prisonment of defendant in  the county jail, until fifteen days after 
the adjournment of court, and his saying to the prisoner if she 
would leave the county within the fifteen days and not return she 
would not be compelled to serve her sentence, is not a decree of ban- 
ishment, as it  is for the prisoner's volition as to whether she would 
leave and avoid serving a legal imprisonment; and the fact that 
she did leave within the time allowed and returned after a longer 
period of time than that of the sentence will not avail her as a de- 
fense, as  her absence was not equivalent to serving her sentence, and 
there is no statute of limitations in such cases. I n  r e  Hinson, 250. 

7 .  Wills-Gifts-Expressed Purposes-Ademption-Questions of Law.-- 
When a testator has made a bequest of money to a legatee for a speci- 
fied purpose, and afterwards, during his lifetime, has admittedly made 
a gift to the legatee of the same amount of money and for the pur- 
pose expressed in the will, nothing else appearing to show the intent, 
an ademption will be decreed as  a matter of law. Grogan v, Ashe, 

' 

286. 

8. Appeal and Error-Costs-Discretion of Lower Court.-Items of cost, 
as they arise in an action, are in  no legal sense the subject of litiga- 
tion, and are  only incidental in  the progress of the cause; and the 
parties are not entitled to a trial by jury on questions raised in  re- 
gard thereto. Hockoday v. Lazorence, 321. 

9. PubIic OfSlciaTs-Recorder's Court-Election of Recorder by Board of 
Aldermen-Failure to Elect-Continuous Duty-Power of Courts- 
Mandamus.-When the Legislature has expressly created a recorder's 
court for an incorporated town, and in plain terms has required the 
board of aldermen to elect a recorder therefor a t  a certain meeting 
of the board, the board, by failing to act accordingly a t  the appointed 
time, may not defeat the legislative mandate, for the duty imposed 
is a continuing one, time not being of its essence, and the courts 
will compel it  to act, a t  any time, and do what i t  has failed to do a t  
the proper or appointed day. Battle v. Rocky Mount, 330. 

10. Reference-Findings of Facts-Exceptions-Trial Judge-Deliberation 
-Some Evidence-Appeal and Error.-When exceptions are  made 
to the findings of fact of a referee, it is the duty of the trial judge 
to deliberate and decide upon each exception and draw his own con- 
clusions from the evidence thereon, usihg his own faculties in ascer- 
taining the truth of the matter; and when he otherwise acts upon the 
report, and sustains the referee's findings merely because there is 
some evidence to support them, it  constitutes reversible error. The 
different ruIe of the Supreme Court on appeal discussed by WALKER, 3. 
Thompson v. Bmith, 345. 

11. pleadings-Demurrer-Findings by Court-Contracts to Convey- 
Married Women-Liens-Homestead Reserved by Deed.-A demurrer 
to a pleading which depends upon averments made therein to supply 
deficiencies i n  the pleading attacked is a "speaking demurrer," and 
will be overruled; nor can the demurrer be aided by any findings of 
fact made by the trial judge to which exception has been taken. The 
principle when objection is made by demurrer to the complaint, in an 
action to enforce specific performance of a contract to convey land, 
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because the wife does not join in  the conveyance, when there are  
existing judgment liens and liens by mortgage reserving a homestead, 
discussed and applied by WALKER, J., citing and distinguishing Hughes 
v. Hodges, 102  N. C., 237, and Fleming v. Graham, 110 N. C., 374, and 
similar cases. Dalryn.zple v. Cole, 353. 

12. Electricity - Storms -Metal Wires-Conductivity - Effect-Courts-- 
Judicial Knowledge.-The courts may take judicial knowledge of 
well-known and established facts, and i t  was not error for the judge 
to instruct the jury, upon the evidence introduced, that metal is a 
good conductor and that i t  will attract lightning which forms in elec- 
trical storms, and carry it  to the earth; that the human body is a 
better conductor than the air, and when sufficiently near to the ends of 
wires strongly enough charged with electricity, the current will leap 
through the body to the ground, etc. Starr  v. Telephone Co., 435. 

13. Courts, Justices'-Action on Contract-Nonresident Defendants-Bona 
Fide Residents-Xotion to Dismiss-Procedure.-For a justice of the 
peace to acquire jurisdiction in  an action upon contract against a non- 
resident of that county there must be other bona fide resident de- 
fendants; and when it  appears that a nonresident of the county has 
been thus sued with other defendants, who are residents, but not 
bona fide parties, he may subsequently move to dismiss the action 
in the justice's court and again on appeal in the Superior Court. 
Austin v. Lewis, 461. 

14. Appeal and Error-Trial Court-Discretion.-Exceptions to the rul- 
ings of the trial judge made within his discretion are  not reviewable 
on a p ~ e a l :  ,Moore v. Westbrook, 482. 

16. Reference-Trial-Pleadings-Amendments-New Matter-Evidence.- 
On additional matters entering the controversy upon amendment to 
pleadings allowed after reference of the cause has been made and the 
referee's report received, the parties should be allowed to introduce 
further evidence; but no reversible error is found if, notwithstanding 
the refusal of the trial judge to permit such further evidence, the jury 
has found in favor of the party excepting, on the new matter intro- 
duced by the amendments. Ibid. 

16. Appeal and Error-Objections and Ezceptions-Jury-Time for Con- 
sideration-Discretion of Trial Judge.-An exception that  the jury 
considered the issues in an action for personal injury only twenty 
minutes before rendering their verdict will not be considered on ap- 
peal, the matter resting in  the discretion of the trial judge to set 
aside the verdict or to send the jury back to reconsider their verdict, 
when it  appears to him that  there was misconduct on the part of the 
jury or a contemptuous or flippant disregard of their duties in  giving 
consideration to the issues. Urquhart v. R. R., 580. 

17.  Power of Courts-Contempts-Court's Discretion-Appeal and Error.- 
Upon trial for an abduction of a girl under fourteen years of age 
(Revisal, see. 3358) ,  the counsel for defendant denounced the intro- 
duction of a negress to testify to the bad character of the defendant, 
a white woman, which drew great applause from those in  the court- 
room. The court had one woman arrested and seated on the pris- 
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oner's bench in full view of the jury: Held, the action of the trial 
judge in preserving order in his court, in respect to contempts in  the 
presence of the court, is not subject to review on appeal, unless there 
is a gross abuse of discretion, which does not here appear. S. v. Now- 

COVENANT IMPLIED. See Landlord and Tenant. 

CRIMINAL CONVERSATION. See Evidence. 

CROSSINGS. See Negligence; Railroads. 

CRUELTY TO ANIMALS. 
1. Cruelty to Animals-Dogs-Property Rights.-A dog is a domestic 

animal, and not f e r e  nature,  and as  such is a subject of property, 
and it  is unnecessary to show that  he is of a pecuniary value to the 
owner to maintain an indictment for cruelty forbidden by the statute. 
Revisal, sec. 3299. S. v. Smith, 628. 

2. Cruelty to Animals-Dogs-Bad Reputation-Killing-Defense of Prop- 
erty.-Upon a trial for the crime of willfully killing a dog, the prop- 
erty of the prosecutor, under the provisions of the Revisal, sec. 3299, 
proof of the bad reputation of the dog, or that he had been guilty 
of past depredations, will not justify taking his life, for it  is not the 
dog's predatory habits nor his past transgressions, nor his reputation, 
however bad, but the doctrine of self-defense, whether of person or 
property, that gives the right to kill; and the statute does not change 
the common law in its application to this doctrine. Ibid. 

3. flame.-In the actual and necessary defense of property in  killing a dog, 
upon a n  indictment under Revisal, sec. 3299, it  is not necessary to  
show that  the owner knew of his vicious propensities or that there 

, was no other mode of defending the thing assailed. Ibid. 
4. Cruelty to Animals-"Animals"-Interpretation of Statutes.-Revisal, 

sec. 3299, makes i t  criminal to willfully or cruelly kill or injure any 
useful animal, employing that word, as  appears, merely in the sense 
of "living animal," and cruelty is defined in the same section to 
mean "any act, omission, or neglect, whereby unjustifiable physical 
pain, suffering, or death is caused or permitted." Ibid. 

5. Cruelty to Animals-Unlawful Killing-Evidence-Instructions-Harm- 
less Er?or.-A charge to the jury, on a trial of an indictment, under 
Revisal, sec. 3299, for the willful killing of the prosecutor's dog, that  
if the dog was actually killing the prosecutor's turkeys at  the time it  
would be no defense or justification, is  harmless error, the charge 
being otherwise correct and there being ample evidence for conviction, 
and no evidence that the danger to the turkeys was imminent or such 
as  called for immediate action. Ibid. 

DAMAGES. See Measure of Damages; Negligence; Contributory Negligence; 
Evidence; Slander; Telegraphs; Water and Water-courses. 

1. Forcible Trespass-Assault-Abusive Language - Punitive Damages- 
Jury's Discretion-Instructiolzs.-In a n  action to recover damages 
for an alleged forcible trespass and assault on the person, where 
judgment by default and inquiry had been entered a t  a subsequent ' 

term, there was allegation and proof that the defendant did "unlaw- 
fully and wrongfully and with a strong hand enter and forcibly tres- 
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pass" on the lot and yard of the plaintiff's residence, and in the 
.presence of plaintiff and his wife "threatened, cursed, abused, and as- 
saulted the plaintiff, and refused to leave" after he hZd been com- 
manded to do so, but remained and continued to use vulgar and pro- 
fane language, etc.: Held, upon the facts and circumstances of this 
case, (1) it was permissible for the jury to award punitive damages; 
(2 )  the question of punitive damages was properly submitted to the 
jury as  one within their discretion, under a proper charge of the law 
applicable, and was not a matter of law for the court. Ibid. 

2. Water and Water-courses-Wrongful Diversion-Natural Water-course 
-Overflow-Proximate Cause-Questions for Jury.-Upon conflicting 
evidence as to whether damage to plaintiff's lands was caused by the 
wrongful diversion from the watershed of water into a natural water- 
course, causing i t  to overflow and pond water upon the locus i n  quo, 
o r  was caused by a failure to properly clear the water-course upon 
and below the land of plaintiff, the question is for the jury upon 
proper instructions from the court. Hooker v. R. R., 155. 

3. Water and Water-courses-Permanent Damages-Husband and Wife- 
Necessary Parties-Easements.-The action of the trial judge in 
permitting the wife of the plaintiff to be made a party plaintiff after 
the jury had been impaneled in his action for permanent damages to 
his-land alleged to have been caused by the defendant's wrongful di- 
version of the flow of water thereon, is not reversible error, the land 
being held under a deed to the husband and the wife. The wife was 
a desirable and perhaps a necessary party in  order that on payment 
oi permanent damages an easement might pass to defendant. Ibid.  

4. Standing Timber-Timber Deeds-Vendor to Cut nad Deliver-Bilateral 
Contracts-Breach-Damages.-When it  appears from a deed convey- 
ing timber interests in  land, under the rules of interpretation appli- 
cable, that the vendor was to cut and deliver the timber a t  the log bed 
of the vendee, and the vendee was to pay therefor a certain price Per 
thousand feet, and also by express provision that a certain sum first 
therein referred to as  the consideration was only a n  advancement on 
hhe contract price and to be accounted for as  the lumber was delivered, . 
the  contract is bilateral, and the vendor is entitled to recover such 
damages as he may have sustained by reason of the vendee's breach 
thereof. Wiley v. Lumber Co., 210. 

5, Fraud-False Warranty-Deceit-Issues-Punitive Damages.-When 
deceit and false warranty are alleged in the exchange of a mule for 
a mare and in the subsequent substitution by defendant of a mare for 
the mule, and there is no element of punitive damages involved, ordi- 
narily two separate issues should be submitted to the jury, one each 
a s  to warranty and deceit and another as  to damages, the damages 
for  the deceit and for the false warranty being the same. Robertson 
v. Halton, 215. 

16. Landlord and Tenant-Lease-Hotel-Water Pipes-Plumbing-Dam- 
ages to Lessee-Counterclaim,-A landlord is not liable to the tenant, 
in  the absence of an express agreement, for damages caused by the 
inefficient working of the water pipes and plumbing system installed 
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DAMAGES-Continued. 
In a hotel, the leased premises, and in his action for the rent, etc., 
such damages may not be successfully set up by the tenant as  a coun- 
terclaim. Improvement Co. v. ,Coley-Bardin, 256. 

7. Carriers of Passengers-Mileage Exchanged-Refusal-Ejection. of 
Passenger-Punitive Damages.-The wrongful ejection of the plaintiff, 
a passenger on defendant's train, by the conductor, porter, and bag- 
gagemaster, in a very rough manner, with anger and violence, because 
he insisted upon the conductor's taking his mileage for his transpor- 
tation, as  under the circumstances he had a right to do, justifies a 
charge to the jury that in their discretion they might, if they saw fit, 
award punitive as well as compensatory damages. Dorsett v. R. R., 
429. 

8. Forcible Trespass-Assault-Unlawful Assembly-Mob-Evidence- 
Firing-Aggravation of Damages.-An action for forcible trespass or 
assault is shown when it  appears that  an unlawful assembly of peo- 
ple followed the plaintiff to his home and there remained in such a 
threatening attitude and using such violent and abusive language as to 
make him reasonably apprehensive of his safety; and the asserted 
justification of defendant in firing upon the plaintiff under these 
circumstances, after plaintiff had fired with the hope of scaring the 
mob away, is not material, except upon the question of damages. 
baunders v. Gilbert, 463. 

9. Forcible Trespass-Assault-Unlawful Assembly-]Mob-Firing-Ag- 
gravation of Offense-Intentional and Willful Acts-Punitive Dam- 
ages.-Punitive damages may be awarded, in  addition to actual or 
compensatory damages, in  an action of assault or forcible trespass 
where the defendant has acted wantonly or with criminal indiffer- 
ence to his civil obligations, or has been guilty of intentional and 
willful violation of the plaintiff's rights; and the defense that  a 
criminal prosecution lies or may be presented will not avail the de- 
fendant, though when already convicted the fine imposed may be 
considered in diminution of the verdict in  the civil action when 
awarding punitive damages to the injured party. Ibid. 

10. Forcible Trespass-Assault-Punitive Damages-Foundation.-An ac- 
tion cannot be maintained solely for  the purpose of recovering puni- 
tive damages for forcible trespass; but i! a right of action exists, 
though the damages are  nominal, the jury may, in  a proper case, 
award punitive damages. Ibid. 

11. Name-Evidence.-The defendant, accompanied by a large multitude 
of people, had followed plaintiff from church in a threatening manner, 
and was standing on the street in front of plaintiff's house. I n  the 
hope of scaring them away, the plaintiff fired in the air,  whereupon 
the defendant fired several times a t  plaintiff, without reasonable ap- 
prehension of his own safety or that of others, nearly hitting the wife, 
the other plaintiff, who was a t  that time on the porch with her hus- 
band: Held, sufficient for awarding punitive damages, and the de- 
fendant in  thus taking the law into his own hands cannot justify 
his act, whatever moral provocation he may have had. Ibid. 

DANGEROUS CONDITIONS. See Negligence. 
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DANGEROUS EMPLOYMENT. See Master and Servant. 

DANGEROUS INSTRUMENTALITIES. See Negligence. 

DEBT OF PARTNER. See Partnership. 

DEBT OR DEFAULT OF ANOTHER. See Statute of Frauds. 

DEBTS. See Partnership; Descent and Distribution. 

DEEDS AND CONVEYANCES. See Contracts; Evidence; Trusts and Trus- 
tees; Pleadings. 

1. Deeds and Conveyances-Reservation of Life Estate.-A reservation of 
a life estate for himself and wife by the grantor in  his deed to lands 
is valid, and the deed does not become effective untiI after his own 
and his wife's death, though as  to the latter the reservation cannot 
operate as a conveyance. I n  r e  Dixon, 26. 

2. Same-Tenant by Curtesy-Wife's Possession.-A deed to grantor's 
daughter, reserving a life estate in himself, does not make the husband 
of the grantee a tenant by curtesy when he has issue born alive, etc., 
if the wife predeceases the grantor, the requisite of her possession of 
the lands being wanting; and the title to the land upon the death of 
the grantor passes directly to her heirs. Ibid. 

3. Deeds and Conveyances-Interpretation-Reservatim of Life Estate- 
Repugnancy.-In this case, construing the deed as  a whole, there is 
no repugnancy therein apparent by reason of a reservation of a life 
estate in the lands in the grantor. Wilkins v. Norman, 139 N. C., 41, 
cited and distinguished. Ibid. 

4. Deeds and Conveyances-Registration-Sale Under Execution-Title 
Acquired-Parties.-A purchaser of personal property a t  an execution 
sale cannot acquire any right superior to that of the owners of a prior 
registered mortgage thereon, who were not parties to the action. 
Kochs v. Jackson, 326. 

5. Deeds and Conveyances-Limitation of Actions-Frazcd or Mistake- 
Executors and Administrators.-In an action involving title to lands, 
the defendant claimed by successive conveyances from a devisee to 
whom the lands had been devised by her father as  100 acres to be cut 
off in a certain manner from given lines; and plaintiff, who was 
executor of the devisor, claims 8 acres thereof adjoining his own land 
as  being in excess of the 100 acres devised and which had been sur- 
veyed and conveyed under metes and bounds in his absence. The 
defendant pleaded the twenty, ten, seven, and three years statutes of 
limitations, which the plaintiff resisted on the ground of mistake 
(Revisal, 395, 6) : Held, (1)  if the plaintiff's defenses were available 
against the devisee, it  were not so against the subsequent grantees; 
(2 )  the statute runs from the discovery of the fraud, "or when i t  
should have been discovered in the exercise of ordinary care"; and 
as it  was the duty of plaintiff, as executor, to have laid off the land 
to the devisee and put her in  possession, and as he could, by a simple 
calculation from the deed, have discovered that the description em- 
braced 108 acres, and as  for twenty years the various owners of the 
land had cultivated up to the boundaries, the statute had become a bar  
to the action. Ninclair u. Teal, 459. 

554 



INDEX. 

DEEDS AND CONVEYANCES-Continued. 
6. Contracts-Conveyances-Married Women-Separate Property-ReaTty 

-Privy Examination.-The statutory requirement of a privy exami- 
nation in conveyances of realty by married women is merely a regula- 
tion to ascertain whether the wife really executed the deed. Rea v. 
Rea, 529. 

7. Deeds and Conveyances-Contracts to Convey-Deed in Escrow-Pur- 
chase Money-Payment-Evidence-Questions for Jury.-A suit upon 
a contract to convey lands, with a deed placed in escrow to be deliv- 
ered upon the payment of the balance of the purchase price, with 
conflicting evidence upon a point a t  issue as to whether the deed was 
to be inoperative if the purchase money was not paid in full within a 
certain time, presents a question for 1 r n ~ t - y .  Callirnore v. Cfrubb, 
575. 

8. Deeds and Conveyances-Contracts to Convey-Purchase Money-Ten- 
der-Waiver.-The refusal by defendant of plaintiff's offer to pay 
the balance of the purchase money for lands which the former con- 
tracted to convey is a waiver of a formal tender thereof. Ibid. 

9. Timber Interests-Period for Cutting.-Judgment below is affirmed, 
with the suggestion that the lower court fix the time within which 
the timber described in the judgment be removed, probably not to ex- 
ceed twelve months from the beginning of the next civil term of that  
court. Morton v. Lumber Co., 589. 

DEFAULT AND INQUIRY. See Judgment. 

DEFECTIVE APPLIANCES. See Master and Servant. 

DEFECTS IN MACHINERY. See Negligence; Pleadings. 

DELIVERY. See Telegraphs. 

DELIVERY BY TELEPHONE. See Telegraphs. 

DEMAND. See Telegraphs. 

DEMURRER. See Pleadings. 
1. Mortgages-Notes-Debtor and Creditor-Additional Security-Matu- 

rity-Original Debt-Pleadings-Demurrer.-When a mortgage credi- 
tor has taken a note or other collateral as additional security for his 
debt, which has matured, he may proceed to collect i t  according to its 
tenor, whether the principal debt is due or not, if there is no binding 
stipulation to the contrary; and in his suit upon the collateral note 
under these circumstances a demurrer to the complaint will not be 
sustained. Bixxell v. Roberts, 272. 

2 .  Demurrer Ore Tenus-Defect Of Parties-Pleadings,-A demurrer ore 
tenus to the complaint upon the ground of defect of parties, or that  
the plaintiff did not have the legal capacity to sue, will not be sus- 
tained, as such defense is deemed waived unless taken by a written 
answer or demurrer. Revisal, sec. 478. Kochs v. Jackson, 326. 

3. Same-Corporation-Partnership.-A. demurrer ore tenus will not be 
sustained on the ground that  the plaintiff's name appeared to be 
either that  of an incorporated company or a partnership, and that  
neither the fact of incorporation nor the names of the partners were 
alleged. Revisal, sec. 478. Ibid. 

555 



INDEX. 

4. Pleadings-Demurrer-Allegations of Pleading Attacked-Eztrinsic 
Matters.-The pleading to which a demurrer has been filed must itself 
present the defects against which the demurrer is directed and the lat- 
ter  must stand or fall by the facts alleged in the pleading attacked; 
and extraneous matters cannot be relied on to show its deficiencies. 
Dalrymple v. Cole, 353. 

5. Same-Findings by Court-Contracts to Convey-Married Women- 
Liens-Homestead Reserved by Deed.-A demurrer to a pleading 
w h i ~ h  depends upon averments made therein to supply deficiencies in 
tlfe pleading attacked is a "speaking demurrer," and will be overruled; 
nor can the demurrer be aided by any Endings of fact made by the 
trial judge to whicll exception has been taken. The principle when ob- 
jection is made by demurrer to the complaint, in an action to enforce 
specific performance of a contract to convey land, because the wife does 
not join in  the conveyance, when there are existing judgment liens 
and liens by mortgage, reserving a homestead, discussed and applied 
by WALKER, J., citing and distinguishing Hughes v. Hodges, 102 N. 
C., 237, and Fleming v. Graham, 110 N. C., 374, and similar cases. 
Ibid. 

6. Appeal and Error-Demurrer-Amended Complaint.-When an amend- 
ed complaint is filed by leave of court upon demurrer to the original 
one, an appeal by the defendant for the over-ruling of-the demurrer 
thus filed will not be reviewed in the Supreme Court. Warren v. R. R., 
591. 

DESCENT AND DISTRIBUTION. See Wills. 
Descent and Distribution -Personal Property -Mother Nezt of Kin, 

When-Brothers and sisters of Deceased-Interpretation of statutes. 
In  the descent and distribution of the personal estate of one who 
dies intestate, without child or legal representatives of a deceased 
child, and leaving a widow and mother and brothers and sisters, his 
mother is the next of kin and entitled to equally share the property 
with the widow in exclusion of the brothers and sisters (Revisal, sec. 
111, 3 ) ,  and Revisal, sec. 132 ( 6 ) ,  has no application. Wells v. Wells, 
246. 

DISCRETION OF JURY. See Damages. 

DISCRIMINATION. ' See Cities and Towns. 

DISTRIBUTION. See Descent and Distribution. 

DIVERSION. See Water and Water-courses. 

DOGS. See Cruelty to Animals. 

DRAINAGE. See Water and Water-courses. 

DRAINAGE DISTRICTS. 
1. Drainage Districts-Special Districts-Commissioners-Appointment- 

Interpretation of Statutes.-The appointment of commissioners for 
the Drainage District for Mattamuskeet Lake and adjoining lands, 
ch. 509, sec. 3, Laws of 1909, is to be made, two by the State Board 
of Education and one by the clerk of the court, without reference 
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. DRAINAGE DISTRICTS-Continued. 
to sec. 19, ch. 442, Laws of 1909, requiring an election by the owners 
of the land within the drainage or levee district, semble, the require- 
ments of section 19 are but recommendatory. Mann v. Gibbs, 44. 

2. Drainage Districts-Owners of Lands-Bond Issue-Limited Liability. 
In proceedings for the drainage of Mattamuskeet Lake under chapter 
442, Laws of 1909, wherein an issue of bonds for the purpose was 
authorized, each tract of land was assessed its pro rata  part for the 
payment of the bonds and interest thereon: Held, upon the payment 
of the assessment upon the land the owner would be discharged from 
liability and not responsible for the failure of other owners to pay, 
except through the method of assessment provided by the statute. 
Carter v .  Commissioners, 183. 

DRAWBRIDGES. See Water and Water-courses. 

DUE COURSE. See Bills and Notes. 

EASEMENTS. See Parties; Tenants in Common; Water and Water-courses. 

EJECTION OF PASSENGER. See Carriers of Passengers. 

EJECTMENT. 
Appeal and Error-Appeal from Justice's Court-Ejectment-superior 

Court-Rents and Damages-Surety-stay Bond-Measure of Dam- 
ages.-The surety on a bond to stay execution on appeal from a 
judgment of a justice of the peace rendered in summary proceedings 
in ejectment is liable for such rents and profits to the plaintiff as  
may accrue to the date of the trial in the Superior Court. Revisal, 
secs. 2008, 2006. Dunn v. Patrick, 248. 

ELECTION. See Issues; Indictment. 

ELECTION OF RECORDER. See Interpretation of Statutes. 

ELECTIONS. 
1. Primary Elections-Legislative Acts-Constitutional Law.-An act pro- 

viding for a primary system for election to a public office is constitu- 
tional and valid. B. v. Cole, 618. 

2. Primary Elections-Purity of Elections-Count-Indictable Offense.- 
Any conduct of the manager of a primary election for county officials 
which interferes with the freedom or purity of the election is punish- 
able a t  common law, and under Revisal, sec. 3576. Ibid. 

3. Primary Elections-Indictments-Manager of Primaries-False Re- 
turns-County Oficials-Oaths.-An indictment against a manager 
of a primary election for county officials in making unlawful returns 
need not necessarily charge that the defendant was a State or county 
officer, or that he took the oath of office. I t  is sufficient to allege that  
the defendant was such manager, for his duties under the statute 
devolved upon him by virtue of his office. Ibid. 

4. Primary Elections-Indictnzent-Managers of Primaries-False Re- 
turns-Qualification of Electors.-It is the duty of the manager of a 
county primary for the election of county officials to call and count 
the ballots cast for the various candidates, and the question of t h e  
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ELECTIONS-Continued, 
qualification of the electors whose votes he failed to count is unneces- 
sary in  considering an indictment against the manager for fraudu- 
lently not counting the votes. Ibid. 

5. Primary Elections-Manager of Primaries-False Returns-Indictments 
-Misjoinder-Counts-E1ectio.n by Ro1icitors.-The joinder of counts 
in  an indictment against a manager of a county primary election of 
officers, that he unlawfully, etc., failed to count the ballots cast for T., 
a candidate for the office of treasurer, and also of A,, a candidate for 
that office, a t  the same election, is proper, and the solicitor is not re- 
quired to elect between the counts. Ibid. 

6: Primary Elections-Manager of primaries-~alse Returns-Filing and 
Registration-Evidence.-That a paper-writing purporting to be the 
return of a primary election, signed by the managers, was filed and 
recorded in the office of the register of deeds, does not make it  com- 
petent evidence upon the trial of the manager of the election for 
unlawfully, etc., not returning the count of the ballots cast, the filing 
and registration not being required by statute. I t  is necessary to 
prove the returns by competent evidence. Ibid. 

ELECTORS, QUALIFICATIONS OF. See Elections. 

ELECTRICITY. See Negligence. 

EMPLOYER AND EMPLOYEE. See Negligence; Master and Servant. 

EMPLOYERS' LIABILITY ACT. See Master and Servant. 

EMPLOYMENT OF CHILDREN. See Master and Servant. 

ENTRY. See Trespass. 

EQUALIZATION. See Cities and Towns. 

ESCROW. See Deeds and Conveyances. 

EVIDENCE. See Negligence; Nonsuit; Questions for Jury ;  Injunction; Prin- 
cipal and Agent. 

1. Evidence-Personal Property-Possession-Title.-The possession of 
personal property is evidence of ownership, Rutton v. Lyon, 3. 

2. Operation.-The plaintiff sued, for damages alleged to have been re- 
ceived while working for defendant a t  his sawmill. Defendant 
denied the ownership of the mill or that he operated i t :  Held, evi- 
dence that defendantr was the owner of the mill on her land, which 
was sawing her timber, was some evidence that the defendant was 
operating it. Ibid. 

3. Principal and Agent-Tax List-Declarations-EvidenceAn abstract 
of taxes made by one purporting to be an agent is incompetent as  
against the principal in  the absence of other evidence of agency, it be- 
ing necessary that a n  agency be proved aliunde the declarations of 
the agent. Ibid. 

4. Principal and Agent-Evidence A1iunde.-Agency may be proved by 
the testimony of the agent. Ibid. 
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EVIDENCE-Continued. 
5. Criminal Conversation-Husband and Wife-Evidence.-In a n  action 

brought by the husband for damages for criminal conversation with 
his wife, the evidence of the wife in behalf of the defendant to rebut 
the evidence of the plaintiff is incompetent. Revisal, sec. 1636.  
Grant v. Mitchell, 1 5 .  

6. Parol Evidence-Letters-Contents-8ubstance-Effect-Questions for  
Jury.-Witnesses testifying to the contents of letters, when such tes- 
timony is admissible, should state their substance as near as may be, 
and not their effect; and when in a n  action by the husband for dam- 
ages for criminal conversation with the wife, a witness is allowed 
to testify upon the question of defendant's ,relationship with the wife 
as to the contents of ten or twelve letters the defendant has written 
her, i t  is reversible error for the witness to state, "They were all what 
I would call love letters, and were couched in very passionate terms." 
Ibid. 

7. Criminal Conversation-Evidence-Letters from Defendant-Defend- 
ant's Condabct-Witness's Conversation.-A relevant letter written by 
the defendant to plaintiff's wife, in an action for damages for criminal 
conversation brought by the husband, is competent evidence; as  
also the conduct of the defendant when questioned as to his relation- 
ship and conversations by the witnesses with him respecting it, 
which are  germane to the issue. Ibid. 

8. Mortgages - Sales - ~raud-Relationship-Presumptions-Evidence- 
Questions for  Jury.-No presumption of fraud arises from the mere 
fact that  a son of the mortgagee purchased the mortgaged lands a t  a 
foreclosure sale made under a power contained in the instrument; 
but the near relationship of the purchaser to the mortgagee is a cir- 
cumstance in evidence which, taken with other evidence that the pur- 
chaser was insolvent, a very young man, dependent upon his father, 
the mortgagee, to whom he reconveyed a t  the same recited considera- 
tion as  his bid, there being no advertisement of the land and the bid 
being for a third or half the value of the land, is sufficient to go to 
the jury upon the question of a fraudulent sale. Owens v. Horn- 
thal, 1 9 .  

9 .  Navigable Waters-Drawbridges-Construction-Damages to Vessels- 
Negligence-Accident-Evidence.-Defendant was erecting a bridge 
for railroad purposes across the navigable waters of Albemarle 
Sound, under authority duly conferred by the State. There were 
two draws therein, a large one near the northern shore and a smaller 
one, 70 feet long, near the southern shore. The plaintiff was "tacking" 
his sailing vessel against the wind, in the daytime, for the purpose of 
going through the northern draw, when informed that it  was not 
operated or open, and then changed his course for the southern draw. 
The latter was open about 35 feet on one side and the other side was 
obstructed by a large pile driver, used in the construction of the 
bridge. Seeing the obstruction, the skipper attempted to tack and 
stand away from the bridge so as  to lay his course through the open 
space, but his vessel for some unexplained reason failed to "go about," 
fell off before the wind, and the sails filled in a strong braeze, which 
caused the vessel to be wrecked on a shoal: Held, upon this evidence, 
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the proximate cause of the loss was an accident, the failure of the 
vessel to respond, and the defendant was not liable for the damages 
sustained. Whitehurst u. R. R., 48. 

Evidence-Ancient Documents - Self-evidence - Circumstances. - An- 
cient documents relative to the inquiry, bearing date or purporting to 
bear date a t  or before a period of thirty years prior to the time they 
are offered in  evidence, are admissible without the ordinary require- 
ments of proof of execution or as  to handwriting, when produced from 
a proper or natural custody, free from suspicious circumstances or 
those indicative of fraud or invalidity; and these preliminary require- 
ments a re  for the determination of the court. Nicholson v. Lumber 
Co., 59. 

Name-Supporting Evidence-Questions for Jury.-It is not now neces- 
sary that when an ancient document is offered in  evidence as a muni- 
ment of title i t  should be fortified by some evidence of possession 
or occupation under and consistent with the purport of the instru- 
ment; but its presence or absence is a relevant circumstance for the 
consideration of the  jury after the document has been received in 
evidence. Ibid. 

Evidence-Handwriting-Nonexpert-Witnesses.-A witness, whether 
a n  expert or another, who has acquired knowledge and formed a n  
opinion as  to the character of a person's handwriting from having seen 
such person write or from having, in  the ordinary course of business, 
seen writing purporting to be his and which he has acknowledged or 
upon which he has acted or been charged, may give such opinion 
in evidence when a relevant circumstance. Ibid. 

Name-Comparisons.-A witness, whether an expert or not, who has 
been properly allowed to express .an opinion as  to the handwriting of 
a given paper, on being shown a writing admitted to be genuine, etc., 
may show the two papers to the jury and, by making comparisons 
between them, explain and point out the similarity or difference be- 
tween the two. Ibid. 

Evidence-Plats, etc.-Jury's Deliberations-Appeal and Error.-It is 
reversible error for the trial judge, under objection, to permit the 
jury to take plats of or certificates relating to the location of disputed 
lands to their room and inspect them in their deliberations. Ibid. 

Bame-Unbroken Seals.--In an action for damages to goods which had 
been transported by several carriers over their lines, there was evi- 
dence tending to show that the final carrier received the goods in car- 
load shipment with the seals on the car unbroken, but when the car 
and its c0nten.t~ were inspected a t  destination the back end of the 
car was nearly empty, its contents piled in the front end; broken and 
defaced. There was also evidence that the car had been properly 
packed a t  the initial point, and on behalf of the terminal carrier that 
its transportation had been on schedule time, without accident to its 
train: Held, (1)  it  was competent for the terminal carrier to show 
as a reason for accepting the shipment that i t  received the car with 
the seals unbroken from the former carrier; ( 2 )  that  the evidence 
was sufficient for the jury to consider upon the negligence of the 
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former carrier in  failing to properly transport the shipment for de- 
livery to its connecting line, and to rebut the presumption of negli- 
gence as  to the latter one. Boss v. R. R., 70. 

16. Pleadings-Demurrer-Notes-Default of Interest-Maturity-Demand 
-Evidence-Summons.-In an action brought upon a note before its 
maturity under a provision that  the note would be due and payable 
ten days after demand for payment of interest thereon due, a de- 
murrer to the complaint will be denied when there are  allegations 
that  demand had been made for the payment of interest after default, 
which necessarily implies that  the demand was made on the defend- 
a n t  and that the same had not been paid; and it  appears from a n  
inspection of the summons, which it  is  proper for the court to make 
in such instances, that  the stated period of time had elapsed before 
the institution of the action. Bank v. Duffy, 83. 

17. Evidence-Goods Sold and Delivered-Memoranda-Corroboration.-In 
a n  action to recover the price of cotton seed sold and delivered, i t  is 
competent in  corroboration of the witness of defendant to introduce 
the seed book of defendant showing prices paid by the defendant 
for seed during the time in question, when the entries had been 
made by the witness himself. Carson v. Blount, 103. 

18. Evidence-Similar Contracts-Corroboration-Inference.-The plain- 
tiff sued for an alleged contract price of cotton seed sold and deliv- 
ered to the defendant during a certain period of time, claiming that  
the defendant had agreed to pay therefor a t  the market price on any 
day that plaintiff should call for  a settlement. The defendant, on the 
contrary, claimed that he was to pay for the cotton a t  the market 
price a t  the date of delivery: Held, evidence was competent to  show 
that  defendant had made a similar contract with plaintiff's witness, 
to induce which the defendant told the witness he had shipped the 
plaintiff's cotton also, it  being a circumstantial fact from which a n  
inference may be drawn tending to corroborate the plaintiff's version 
of the contract. Ibid. 

19. Deeds and Conveyances-Parol Trusts-Trusts and Trustees-Mortgage 
-Sales-Mortgagee a Purchaser-Bona Fide-Evidence.-Two broth- 
ers, R. and F., bought certain lands, and to secure the purchase price 
executed a deed in trust to S., giving certain cotton bonds payable to L. 
and S. Before the death of R., L. and S. assigned the bonds to E. 
Brothers, and upon default the lands were sold by S. under the terms 
of the deed in trust,  and conveyed to the purchaser, E., of the firm of 
E. Brothers. Subsequently, E. sold the lands to F. for the same 
amount of cotton bonds, i. e., bonds payable in a certain amount 
of merchantable lint cotton. In  an action brought by the heirs a t  law 
of R. to declare a parol trust in  their favor in the lands thus conveyed 
to F: Held, that  while the fact that F. bought the land from E. for 
exactly the same amount of lint cotton that R. and F. had agreed 
to pay L. and S., i t  was open to explanation, and, different inferences 
being capable of being drawn from the facts, the question was properly 
left for the jury to say whether, under the circumstances of the case, 
F. was a bona fide purchaser of the lands in his own right, or a s  a 
tenant in  common with R. McLawhorn v. Harris, 107. 



EVIDENCE-Continued. 
20. Insurance, Life-Application-Misrepresentations-Proof of Loss- 

Statements-Prima Facie Case-Euidence-Questions for  Jury.-A 
statement made in a proof of loss after the death of the insured by her 
father and next of kin, beneficiary under the policy sued on, that the 
insured had had pneumonia prior to her application for the policy, 
and in contradiction of her representation in her application that  
previously thereto she had not had it, is prima facie evidence only of 
the falsity of her representations, leaving i t  for the plaintiff to 
eatisfy the jury, upon all the evidence, that she did not have it  prior 
to her application. Brock v. Insurance Co., 112. 

21. Evidence, Corroborative-Tally-book of Lumber-Computatiolz by Wit- 
ness.-In an action to recover the price of nine car-loads of lumber 
sold and delivered, the defendant contended that  eight of the cars did 
not contain the quantity of lumber contended for by the plaintiff, 
and introduced, by the witness making it, a tally of the lumber as  
the cars were unloaded, this witness testifying that he tallied the lum- 
ber to a certain other witness, who was introduced: Held, competent 
for the latter witness to figure up each piece and tell how much was 
in  each car according to the tally made by B. (the former witness) 
and read over to him, and to say from the tally in  the books how it cor. 
responded with the testimony of B.; for the jury would not be per- 
mitted to take the books in  the jury-room, and i t  would be im'possible 
for them to carry the figures in  their minds; and to make the com- , 

putation on trial would unduly delay it. Bissett v. Lumber Co., 162. 

22. Railroads-Collision-Evidence-Presumptions.-Evidence that plain- 
tiff's intestate, an employee of defendant railroad company, was killed 
in  a collision between two of defendant's trains, is sufficient upon the 
question of defendant's negligence to take the case to the jury, the fact 
of the collision raising a presumption of negligence. Adams v. R. R., 
175. 

23. Fraud-Evidence-Deceit in  One Transaction-Intent-Scienter.-In a n  
action for deceit and false warranty in'the exchange of a mule for 
plaintiff's mare, and likewise in  the substitution of a mare for the 
mule upon demand of plaintiff that  defendant make good his repre- 
sentations, the deceit or false warranty in the first transaction, if 
established, will be evidence of the defendant's intent, or scienter in  
the last, as the two are so closely connected with each other as to 
render the evidence admissible to show fraud in the second exchange. 
Robertson v. Halton, 215. 

24. Fraud-False Warranty-Vendor a.nd Vendee-Recommendation of 
Wares-Evidence-Questions for  Jury.--While a statement made by 
the seller in recommending his goods may not ordinarily amount to a 
warranty, i t  may be otherwise when the statement takes the form 
of an opinion or estimate of quality or value, and it  is doubtful 
whether or not a warranty was intended, for then the jury should 
decide whether a warranty was, in  fact, intended. Ibid. 

25. Fraud-Deceit, Elements of-Evidence.--To constitute deceit there 
must be an untrue statement, which is knowingly made, or the person 
making it  must be consciously ignorant whether i t  be true or not, with 
the intent that the other party shall act upon it ,  or it should be made 
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under circumstances apparently fitted to induce him to do so, in reli- 
ance upon it, in  the manner contemplated or manifestly probable, so 
that  he thereby suffers damage; and in order to maintain the action 
i t  is sufficient to show that the defendant practiced a deception with 
the design of depriving the plaintiff of some right, profit, or advantage, 
and to acquire it  for himself or avail himself of i t  in  some way. 
Whitmire v. Heath, 155 N. C., 304, cited and approved. Ibid. 

26. Railroads-Crossings-"Look and Listen"-Injury After Crossing-Neg- 
ligence-Contributory Negligence-Nonsz6it.-When the negligence 
complained of in an action against a railroad company for injuring 
plaintiff's horse and wagon after he had crossed the railroad track 
a t  a public crossing was that by keeping a proper lookout and in the 
exercise of reasonable care the defendant's engineer could have avoid- 
ed the injury; the fact that  the plaintiff failed to "look and listen" 
for the approaching train before attempting to cross has no bearing 
upon the questions of either negligence or contributory negligence. 
Wines v. R. R., 222. q 

27. IZai11-oads-Evidence-Contributory Negligence-Continuing Act-hron- 
suit.-When there is evidence that the engineer on defendant's train 
was negligent in  not keeping a proper lookout or in  the exercise of 
ordinary care, in  consequence of which the plaintiff's horse backed 
the wagon to which i t  was hitched upon defendant's slowly moving 
train, to plaintiff's damage, it would bar the plaintiff's right to recover 
if shown that, after the horse began to back, the driver was negligent, 
and this negligence continued to the time of the injury, under the 

.surrounding circumstances and conditions. Ibid.  

28. Burden of Proof-Evidence-Instruction-Expression of Opinion by the 
Court-Appeal and Error.-When the validity of the indorsement of 
a negotiable instrument sued on by the indorsee is denied by the 
answer, and the only evidence is that introduced by the plaintiff, 
which fully states the necessary matters to show that he is a holder 
in  due course, i t  is correct for the judge to charge the jury to return 
a verdict for the plaintiff if they find the facts to be as testified to by 
him; but reversible error for the trial judge to remark in the presence 
of the jury that if the verdict was for the defendant he would set i t  
aside, for this is an expression of opinion upon the credibility of the 
evidence forbidden by statute. Park v. Exum, 228. 

29. Cities and Towns-Defect i n  Streets-Injury to Pedpstrian-Lights a t  
Night-Negligence-Evidence.-In an action to recover damages of 
a city, alleged by plaintiff to have been received by reason of de- 
fendant's negligence in permitting a hole to remain in  its sidewalk, 
into which she fell on a dark night, when there was no light o r  suffi- 
cient light, which it  was the duty of the defendant to provide, the 
absence of lights a t  the place of the injury is  not negligence per se, 
but only a relevant fact on the determinative questions whether the 
streets were kept in a reasonably safe condition and whether the 
authorities had properly performed their duty concerning them a t  
the time and place of the occurrence of the injury. Johnson v. 
Raleigh, 269. 



INDEX. 

30. Deeds and Conveyances-Executors and Administrators-Special Pro- 
ceedings to Sell Land-Destroyed Records-Void Deed-Parol Evi- 
dence.-In an action involving title to land, defendant claimed under 
a n  administrator's sale in a n  adjoining county, the deed of the ad- 
ministrator being put in  evidence by plaintiff for the purpose of attack- 
ing i t :  Ileld, i t  was competent for the plaintiff to introduce parol 
evidence of the contents of the records in the adjoining county, 
which had been destroyed by fire, to show that the special proceeding 
by the administrator to sell the land was void on its face. McKelZar v. 
McKay, 284. 

31. Evidence-Ademption.-A testator having made a will by which he 
bequeathed a certain sum of money to M. for life, with certain limi- 
tations over to the children of M., went on a note of M. to the bank 
in order to procure a certain sum of money for the sole benefit of 
M., which was afterwards paid by her executors. In  an action by M. 
to recover the legacy, the executors pleaded that their payment of 
the note was an ademption and satisfaction pro tanto: Held, upon 
the evidence, that there was no presumption of an ademption, o r  
evidence thereof. Grogan v. Ashe, 286. 

32. Wills-Gifts-Ademptions-De~laration~s-Evidence-A testatrix who 
has made a will by which she devised a certain sum of money, ex- 
pressing the purpose for which i t  was devised, went on a note a t  a 
bank with her devisee for the latter's sole benefit, which note was 
subsequently paid by her executors. I n  an action to recover the 
legacy: Held, the testimony of the bank officers who made the loan 
is competent to show the declarations of the testator made a t  the 
time of the transaction when she executed the note, which were sub- 
stantially in  accordance with the purpose expressed in the will. Ibid. 

33. Railroads-Notice-Evidence-Question for Jury-Contributory Negli- 
gence.-Plaintiff's intestate went to the defendant's freight depot to re- 
ceive heavy machinery packed in boxes, and when leaving, with 
the boxes on his wagon, the wagon wheel fell into a hole, which 
caused the boxes to fall on him and crush his head, and he died from 
the injury thus received. There was evidence tending to show that 
the hole was on the defendant's premises and in the only available 
way of ingress and egress, and that the railroad company had been 
previously notified of the danger of this hole and had promised to 
remedy i t :  Held, (1) evidence sufficient as  to defendant's negligence 
to sustain a verdict in plaintiff's favor; ( 2 )  the proximate cause of 
the injury was the falling of the wagon wheel into the hole. Autry v. 
R. R., 293. 

34. Witnesses-Opinion Evidence-Nonexperts-Experience.-Opinions of 
witnesses as  to the value of lands, houses, etc., when relating to the 
measure of damages caused thereto in an action concerning them, 
are  competent when the witnesses, by experience and information, a re  
qualified to speak. Wyatt v. R. R., 307. 

35. Witnesses -Ancient Documents - Comparison of Hanrlwriting - Evi- 
dence.-On the admissibility of testimony of witnesses as  to the 
genuineness of handwriting of ancient documents by comparison with 
that of other like documents free from suspicion, when the witness 
has had full opportunity to observe and note them, and he states that 
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he has thus been enabled to form a satisfactory opinion as  to the 
handwriting of the ancient document in question, Nicholson v. Lum- 
ber Go., 156 N. C., 59,  cited and approved a s  applicable to the facts 
in  this case. LaRoyue v. Kennedy, 360. 

36. Evidence-Decds and Conveyances-Description-Identity of Lands- 
Objection and Exceptions-Procedure.-In an action involving the 
question of title to lands i t  is competent to offer a certified copy of 
the deed and identify the handwriting of the officer who made the 
certificate, and if thereafter the party who thus introduces the deed 
in evidence fails to locate the land within its boundaries or descrip- 
tion, the opposing party should by motion call i t  to the attention of 
the court and ask that  the deed be withdrawn. Ibid. 

37. Same - Intrinsic Identification - nescription of Witnesses. - When a 
deed to lands concerning which the title is in  dispute has been prop- 
erly introduced in evidence, it  is not essential that evidence of 
location under the description or boundaries of the deed come from 
defendant or from living witnesses; for the descriptions contained 
in the deed may indicate where the land is  situated without extrinsic 
proof; and in this case, from the minute description of the witnesses, 
the land is sufficiently identified by an ancient inill located on "South- 
West Creek." Ibid. 

38. Damages-Ponding Water-Evidence.-In this action for damages for 
ponding water back upon plaintiff's land, the testimony of a witness, 
to the effect that some fifteen years previous he had cut cypress 
timber up beyond the pond and had floated it  to the pond, was properly 
admitted to show the conditions up beyond the pond bearing on the 
controversy. Ibid. 

39. Carrier of Goods-Negligence-Defense-Evidence.-In an action to 
recover of a carrier the penalty prescribed by Revisal, sec. 2634, for 
failure to settle a claim relating to the shipment of a puncheon of 
molasses, the defense was available to the carrier that the puncheon 
had burst by reason of the fermentation of the molasses, for which 
the defendant was not responsible, and this caused the damage sought 
by the plaintiff. Currie v. R. R., 432. 

40. Carriers of Passengers-Mileage- Exchanged-Wrongful Refusal-In- 
termediate Poir~t-Cou~serct-Evidence.-When the owner of the car- 
rier's mileage book has requested, under the rules of the company, a 
ticket to his destination in exchange for his mileage, and has been 
refused by the agent a n  exchange except to a n  intermediate point, and 
then requested, with the same result, a ticket to a further point 
towards his destination, i t  is competent to show that he had not con- 
sented to the agent's giving him the ticket to the intermediate point 
as  evidence that he had not withdrawn his request for the ticket to 
the point beyond. Dorsett v. R. R., 439. 

41. Evidence-Rebuttal-Examination on Matters Already Testified-Ap- 
peal and Error.-Examination of a witness in rebuttal upon evidence 
he has already gone over in  his original examination, while irregular, 
does not constitute reversible error on appeal. Ibid. 

42. Master and Servant-Safe Place to Work-Safe Appliances-Former 
Conditions-Evidence.-When the injury complained of was alleged 
to have been caused by the master's not furnishing for the use of 
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the servant in performing his duties a proper appliance in fastening a 
basket to a hoisting rope, or that  the hook on the rope was a t  the 
time wrapped around with a small string insufficient for the purpose, 
it is  competent for a witness to testify that  a t  this same place a year 
or two before the basket fell with her on two occasions, under the 
same conditions which in this case caused the injury. Russ v. Harper, 
444. 

43. Carriers of Goods-Live Stock-Knowledge-Evidence-Questions for  
Jury.-It is some evidenne of notice to a carrier of the damaged 
condition of horses i t  had transported under its usual live-stock bill 
of lading, that its depot agent was standing in such position near the 
car that the horses would pass before him, while being unloaded, 
and that they were covered with perspiration, were in a suffocated 
condition, very weak, and that  instead of leading them in the usual 
manner, they had to be taBen by the tail and hip and steadied down 
the gangway to keep them from falling. Kime v. R. R., 451. 

44. Statute of Frauds-Contracts, Written-Lessor and Lessee-Registra- 
tion-Lease-Evidence.-A written contract of lease of lands is good 
between the parties without registration, and a creditor of the lessee, 
who had thought he was selling goods to the lessor, cannot avail him- 
self of the want of ,registration of the lease, in his action against the 
lessor; and it  is therein competent to prove the existence of the lease 
as  a substantive fact. Plaster Co. v. Plaster Co., 455. 

45. Deeds and Conveyances-Colztracts to Convey-Encumbrances-Title- 
Pleadings-Evicle~zcc-In an action brought to enforce a contract to 
convey lands, presenting an issue as  to whether the plaintiff offered to 
pay the balance of the purchase money if the defendant would clear 
the property of liens, which he was obligated to do, it  is competent 
for the plaintiff to put in evidence the complaint as well as  the 
answer, when the relevant parts of the answer otherwise would not 
have been clear. Gallimore v. Grubb, 575. 

46. Prisoner's Declarations-Caution-Bwidence-Rewersible Error.-Upon 
a preliminary hearing before a justice of the peace upon a charge of 
larceny, the magistrate asked the defendant if he desired to be a 
witness, who responded in the affirmative, and was "sworn" with the 
other witnesses. I t  appeared that he was an ignorant young negro, 
and without counsel: Held, the failure of the magistrate to caution 
him that he was not required to testify and that his refusal to do so 
would not prejudice him, render his declarations incompetent as  evi- 
dence. Revisal, sec. 3194. S. v. Vaughan, 615. 

47. Larceny and Receioing-h'vidence-guestions for Jury.-Tried for lar- 
ceny of tin, there was evidence tending to show that the prosecutor 
had been missing the tin from his shop and that he found i t  on de- 
fendant's house and identified it  by its marking. Defendant's 
statements to prosecutor were contradictory as to where he got the 
tin. Upon the stand the defendant testified he got the tin from a n  
entirely different person from those he had told the prosecutor of, 
and this person testified he had gotten it  from a dead man: Held, 
evidence sufficient to go to the jury upon the question of knowingly 
receiving stolen property. S. v. Marable, 616. 
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EVIDENCE-Continued. 
48. Primary Elections-Manager of Primaries-False Returns-Filing and 

Registration-Evidence.-That a paper-writing purporting to be the 
return of a primary election, signed by the managers, was filed and 
recorded i n  the office of the register of deeds, does not make it  com- 
petent evidence upon the trial of the manager of the election for un- 
lawfully, etc., not returning the count of the ballots cast, the filing 
and registration not being required by statute. I t  is necessary to 
prove the returns by competent evidence. S. v. Cole, 618. 

49. Cruelty to Animals-Unlawful Killing-Evidence-Instructions-Harm- 
less Error.-A charge to the jury, on a trial of a n  indictment, under 
Revisal, sec. 3299, for the willful killing of the prosecutor's dog, that  
if the dog was actually killing the prosecutor's turkeys a t  the time i t  
would be no defense or justification, is harmless error, the charge being 
otherwise correct and there being ample evidence for conviction, and 
no evidence that the danger to the turkeys was imminent or such as  
called for immediate action. S. v. Smith, 628. 

50. Manslaughter- Evidence SufJicient- Competency.- Evidence in this 
case held competent and sufficient for conviction of manslaughter, a t  
least, which tended to show that a teacher a t  a negro school violently 
assaulted his pupil, sixteen or seventeen years old, with a stick of 
lightwood about two feet long, the size of witness's arm, by striking 
him several times on the head, stunning him and causing him to 
stagger around like a drunken person; that  he went to the door 
bleeding a t  the nose and told the prisoner he thought he  had no right 
to beat him so much; that  the pupil did not offer to h i t  the teacher; 
that  the pupil had lived with a witness, his aunt,  for five years, and 
that  morning about 11 o'clock he went home, walking fast, his head 
thrown back, crying, his nose bleeding, and he staggered about the 
room, lying a t  intervals upon the bed; that  he was taken to a doctor 
about five miles away, and when witness saw him next, in  about two 
hours, he was lying on the floor of a neighboring store, nearly dead; 
and by a n  expert physician that he made a post-mortem examination, 
and that deceased died from cerebral hemorrhage, caused presumably 
by a blow or fall. S. v. Stewart, 636. 

51. Oblrctions and Erccptions-Evidence, Competenl in  Part.-When some 
of the testimony of a witness is competent and some is not, a general 
objection to the whole will not be sustained. Ibid. 

52. Witness, Expert-Physician-Opinion from Observation.-An expert 
who has made a post-mortem examination of the deceased, whom the 
prisoner is accused of having murdered, may express his opinion 
a s  to the cause of the death without having a hypothetical question 
propounded to him, as his opinion is not based on the evidence of 
other witnesses. Ibid. 

53. Witness, Expert-Opinion-Hypothetical Question-Statement of Facts 
-Part Statement-Objections and Exceptions.-In hypothetical ques- 
tions asked an expert witness, a physician, a s  to the cause of the 
death of one whom the prisoner is accused of having murdered, upon 
the assumption that  the jury found certain facts, in  evidence, to be 
true, i t  is not necessary that  all the facts should be stated; and if t h e  
party objecting thinks that an omitted fact would have elicited a differ- 
ent  opinion from the witness, he should have incorporated it  in his 
questions on cross-examination. Ibid. 
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EXAMINATION IN REBUTTAL. See Evidence. 

EXECUTION. See Sales. 
Appeal and h'rror-Injury to Person-Execution on Person-Insolvent 

Debtor's Oath-Habeas Corpus-Valid Discharge-Final Judgment- 
Bond to Stay Execution-Bail.-Judgment being rendered by a court 
of competent jurisdiction against the defendant in  a certain sum for 
a n  injury committed to person of the plaintiff-a tort-who appealed 
without giving bond to stay execution: Held, (1)  upon the return 
of execution against defendant's property unsatisfied, a n  execution 
upon the person may issue (Revisal, 625, 727) ; (2)  filing a n  inventory 
of his property, etc. (Revisal, sec. 1930), will not exempt the defendant 
from arrest;  (3 )  the execution can only be stayed by giving a bond 
securing the judgment (Revisal, 598); ( 4 )  the writ of habeas corpus 
cannot be successfully sued out (Revisal, 1822, subsec. 2 ) ;  (5)  to 
obtain the benefits of the provisions of Revisal, 1930 to 1933, the de- 
fendant must show a valid discharge from imprisonment; (6)  bail 
cannot be given to release the defendant pending his appeal in lieu 
of the bond to stay execution. Howie v. Spittle, 180. 

EXECUTORS AND ADMINISTRATORS. 
1. Executors and Administrators-Eemoval of Causes-Action by Adminis- 

trator-Venue.--An action by an administrator upon a life insurance 
policy of his intestate is properly brought in the county where the 
administrator resides, not necessarily where the bond is filed, the ad- 
dition of the words, "administrator, etc.," being descriptive of his 
title or the capacity in  which he sues (Revisal, secs. 424 and 421); 
and Revisal, sec. 421 makes a distinction between actions in  which the 
administrator is sued, for then the action shall be brought in the 
county where the bond is filed. Revisal, secs. 419, 421, have no ap- 
plication. Whitford v. Insurance Co., 42. 

2. Executors and Administmlors-Removal of Administrator-Adverse In- 
terests.-In proceedings by the heir a t  law to remove the administrator 
of the estate of the intestate, duly appointed, on the ground of a n  
adverse interest, i t  appeared that intestate's estate consisted largely 
of lands, with but little personal property, and the adverse interest 
insisted upon was the claim of plaintiff that the administrator owned 
jointly with the estate certain mules, hogs, farming implements, &c., 
to which he was claiming the whole. There was no evidence of bad 
faith or fraudulent concealment, and the defendant had permitted 
an inspection and appraisement of the property by the plaintiff, had 
since held i t  intact, and had given a solvent and sufficient bond for 
plaintiff's protection: Held, there was no evidence of a n  adverse in- 
terest whirh would warrant the removal of the administrator. Revisal, 
see. 38. (Simpson v. Jones, 82 N. C., 323, cited and distinguished.) 
Morgan v. Morgan, 169. 

3. Same-Judgment-Q~~estions of Law-Appeal and Error.-When the 
lower court rests its judgment as  to the removal of an administrator 
for an interest adverse to the intestate's estate solely upon a question 
of law, it  is reviewable on appeal. Ibid. . 

4. Executors and Admi.nistmtors - Clerk's Appointment - Next of Kin 
Illiterate-Discretion of Clerk.-Two brothers and two sisters, as  next 
of kin of deceased, filed their renunciation of administration on the 
estate with the clerk of the court, the elder brother requesting the ap- 
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EXECUTORS AND ADMINISTRATORS-Continued. 
pointment of a certain designated person as administrator and the 
younger brother requesting only that  an administrator be appointed, 
without designating any particular person. The clerk appointed 
the person designated by the elder brother, and the younger brother 
applied subsequently for his removal, without designating any grounds 
therefor otherwise than may appear under the above stated facts: 
Held, (1)  there was no legal ground shown for the removal of the 
administrator thus appointed; ( 2 )  if no renunciation or recommenda- 
tion had been made, it  was within the discretion of the clerk to ap- 
point any one of the next of kin; ( 3 )  as  none of the next of kin in  this 
case could read or write, i t  would have been proper for the clerk to 
refuse to appoint either one of them. I n  re  Saville, 172. 

5. Executors and Administrators-Deeds and Conveyances-Proceedings 
Void Upon Their Face-Collateral Attack.-Proceedings by a n  ad- 
ministrator to sell lands to make assets, which are  void upon their 
face, may be collaterally attacked. iMcKellar v. McKay, 283. 

6. Issues-Pleadings Insuficient.-A next friend for a grantor in  a deed 
having been appointed on the ground that the grantor was non compos 
mentis, he instituted a n  action against the grantee to set aside the 
deed and restrain him from cutting the timber thereunder. A guar'd- 
ian was appointed for the grantor after the institution of the action, 
who was made a party thereto, but took no active part therein. The 
restraining order was issued and was continued to the hearing. 
After the death of the grantor, his executors were made parties de- 
fendant and filed a n  answer saying "that in their opinion the action 
was not for the best interest of the parties." The restraining order 
was dissolved and defendants taxed with costs: Held, the defendants' 
answer did not raise any issue of fact, in  the absence of allegation of 
bad faith or mismanagement of the. next friend who had instituted 
the action. Hockaday v. Lawrence, 319. 

EXPRESSION OF OPINION. See Appeal and Error. 

EXTRAORDINARY REMEDY. See Mandamus. 

FALSE WARRANTY. See Fraud. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Master and Servant. 

FELLOW-SERVANT. See Railroads. 

FEME COVERT. See Marriage; Principal and Agent; Courts; Deeds and 
Conveyances; Contracts. 

FINDINGS OR' FACT. See Appeal and Error;  Reference. 

"FLYING SWITCH." See Negligence; Contributory Negligence. 

FORCIBLE TRESPASS. See Trespass. 

FRAUD AND MISTAKE. See Evidence; Auctions and Auctioneers. 
1. Fraud-False Warranty-Deceit-Two Transactions-Damagrs-Spe- 

cia1 Loss.-The plaintiff exchanged a bay mare with defendant for 
his mule and $20, the difference in value between the two animals, 
and finding the mule did not come up to representations made by the 
defendant, the latter substituted a mare for the mule. In  an action 
for deceit and false warranty, as  to both transactions: Held, the 
measure of damages is the difference between the value of the last 
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FRAUD AND MISTAKE-Continued. 
mare, as she was and as  she was represented to be, or as, under the 
contract or representation, she should have been; and that  to permit 
a recovery upon the false warranty and deceit as to the mule was to 
mulct defendant twice in damages unless the plaintiff had shown 
some special loss in  addition to the ordinary damages which result 
in such cases from the deceit or false warranty. Robertson v. Halton, 
215. 

2. Fraud-False Warranty-Vendor and Vendee-Recommendation of 
Wares-Evidence-Questions for Jury.-While a statement made by 
the seller in recommending his goods may not ordinarily amount to a 
warranty, it  may be otherwise when the statement takes the form 
of a n  opinion or estimate of quality or value, and i t  is doubtful 
whether or not a warranty was intended, for then the jury should 
decide whether a warranty was, in fact, intended. Ibid. 

3. flame-Questions of Law.-When the words or statements made by 
the seller as  to the value of the wares he is selling, etc., and which 
induced the purchaser to buy, clearly show a warranty, i t  becomes a 
question of law for the court to so declare, without the aid of the 
jury. Ibid. 

4. Fraud-Deceit, Elements of-Evidence.-To constitute deceit there 
must be an untrue statement, which is knowingly made, or the person 
making it  must be consciously ignorant whether it  be true or not, with 
the intent that the other party shall act upon it, or i t  should be made 
under circumstances apparently fitted to induce him to do so, in  
reliance upon i-t, in  the manner contemplated or manifestly probable, 
so that  he thereby suffers damage; and in order to maintain the ac- 
tion i t  is  sufficient to show that the defendant practiced a deception 
with the design of depriving the plaintiff of some right, profit, or 
advantage, and to acquire i t  for himself or avail himself of it  in  some 
way. Whitmire v. Heath, 155 N. C., 304, cited and approved. Ibid. 

5. Lessor and Lessee-Lease-Fraud and Mistake-Notice to Vendor- 
Inquiry.-One dealing with a lessee of a business concern who, in the 
transaction, describes himself as lessee, has notice of such facts as  
will put him on reasonable inquiry that he is not dealing with the 
lessor, and the lessor cannot be held liable for goods sold and delivered 
to the lessee by mistake and without his authority, when he had not 
induced or misled the seller into making the transaction. Plaster Go. 
v. Plaster Go., 455. 

FRONT-FOOT RULE. See Cities and Towns. 

FUTURES. See Contracts. 

GIFTS. See Wills. 

GOVERNMENTAL FUNCTIONS. See Cities and Towns. 

GUARDIAN AND WARD. See Pleadings. 
Guardian and Ward-Et3moval-Conflicting 1r~lerests.-k father, guard- 

ian for his child, claiming as  tenant by curtesy the rents and profits 
of lands to which his wife had not acquired possession or right of 
possession, and which had descended to his ward as  heir a t  law, is  
such a n  adverse claimant to the rights of the ward as  will entitle the 
latter to his removal. Rev., 1806. I n  r e  Dixon, 26. 
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HABEAS CORPUS. See Execution. 

HANDWRITING. See Evidence. 

HARMLESS ERROR. 
1. Contract, Continuous.-Nothing appearing of record to show that a 

contract alleged by plaintiff with the defendant, whereby the latter 
was to take the output of the shingle mill of the former, contained 
any agreement of the period of time in which he was to do so, 
and there being no evidence that any shingles were made or offered 
to defendant, or that the plaintiff could get timber to make any more 
shingles when he shut down the mill, or of the capital invested, etc.: 
Held, no error of which the plaintiff could complain as  to the amount 
of recovery in  this case for the failure of defendant to continue to 
take the output of the mill. Pool v. Walker, 40. 

2. Insurance, Life-Misrepresentations-Disease-Witnesses, Nonexpert- 
Harmless Error.-The defense in  a n  action to recover upon a life 
insurance policy being the misrepresentation of the insured that she 
had not had pneumonia previous to her application for the policy. 
exceptions to testimony of nonexpert witnesses that  they did not know 
whether or not she had suffered from the disease, upon the ground 
that  only physicians could testify on the subject, will not be sustained, 
as  their testimony would not tend to establish the fact either way. 
Brock v. Insurance Go., 112. 

3. Instructions-Harmless Error-Appeal and Error.-When i t  would 
have been proper for the court to have instructed the jury to find 
for the plaintiff, if they found the facts to be a s  testified to by the 
witnesses, the defendant is not prejudiced by a n  instruction given to 
the effect that  they should so find upon certain phases of the evidence. 
Investment Go. v. Postal Co., 259. 

4. Negligence-Contributory Negligence-Issues-Instructions-Harmless 
Error.-In a n  action for damages for personal injuries received, the 
first issue being upon the question of defendant's negligence causing 
the injury, the second issue read, "If so, did plaintiff contribute to his 
i n j u r y ? Y H P ,  the error in the second issue was cured under a n  
instruction that  the jury should consider the issue as if i t  had read, 
"Did the plaintiff contribute by his own negligence to his injury?" 
Richardson v. Edwards, 590. 

5. Counsel - Improper Remarks -Harmless Er ror  - Instructions. - Im- 
proper remarks made by counsel to the jury a re  not reversible error 
when i t  appears that the court has instructed the jury not to consider 
them, but to confine themselves in  their consideration to the facts 
bearing upon the issues; and exception to the instructions not being 
more specific or full must be taken by way of prayers for special in- 
struction thereon. The trial judges are  cautioned to immediately 
and fully correct abuses of this character. X. v. Davenport, 596. 

6. Cruelty to Animals-Unlawful Killing-Evidence-Instructions-Harm- 
less Error.-A charge to the jury, on a trial of a n  indictment, under 
Revisal, see. 3299, for the willful killing of the prosecutor's dog, that 
if the dog was actually killing the prosecutor's turkeys a t  the time i t  
would be no defense or justification, is harmless error, the charge 
being otherwise correct and there being ample evidence for convic- 
tion, and no evidence that  the danger to the turkeys was imminent 
or such as  called for immediate action. S. v. Smith, 628. 
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HIGHWAYS. See Cities and Towns. 
1.  Public Highways-Bridges-Vehicles-Automobiles-Negligent Opera- 

tion-Question for  Jury.-In an action for damages for injury 
alleged to have been sustained because of the defendant's negligence 
in  running his automobile over a bridge, without observing proper 
caution for plaintiff's safety, overtaking plaintie thereon and fright- 
ening his mules so that they became uncontrollable, throwing plaintiff 
to the floor of the bridge under their feet, and running his conveyance 
over him, there was conflicting evidence as to the speed of the automo- 
bile and the ability of defendant to slow up in time to avoid the injury: 
Eield, in  this case, the charge of the court was correct under Laws 1909, 
ch. 446, secs. 9, 10,  11,  and 12, regulating the operation of vehicles 
in  use on the highways: ( 2 )  the case was almost entirely one of 
fact, and properly submitted to the jury. Gas7cin.s v. Hancock, 57. 

2. Public Highways-Bridges-Automobiles-Negligent Operation-llam- 
ages-Implied Notice.-One driving a n  automobile along pub1,ic high- 
ways and over bridges is liable for such comphsatory damages a s  
are proximately caused by his negligence in not exercising proper care 
in  looking out for horses, etc., thereon; and he is  required to take 
notice that such machines are  liable to scare them. Ibid. 

3. Public Highways-Conveyances-Automobiles-Nuisance-It is not 
negligence per se for a person to use an automobile in  traveling along 
public highways and across public bridges. Ibid. 

HOMESTEAD RESERVED. See Deeds and Conveyances. 

HOMICIDE. 
1.  Murder-Special Venirc-Regular Jurors-Interpretation of Statutes.- 

Chapter 343, Laws 1909, providing a term of court for New Hanover 
County, provides that  jurors drawn for the term "shall be regular 
jurors and subject only to the challenges now allowed by law to regu- 
lar jurors." Hence, when the regular panel for the first week had been 
exhausted and a case for a capital felony was reached on Saturday 
and continued to Monday of the following week, i t  was required that 
a special venire should have been drawn under Revisal, secs. 1973, 
1974, and objections to the regular panel i s  without merit. S. v. Sandlin, 
624. 

2. Manslaughter-Evidence Ruficient-Competency.-Evidence in  this 
case held competent and sufficient for conviction of manslaughter, 
a t  least, which tended to show that a teacher a t  a negro school vio- 
lently assaulted his pupil, sixteen or seventeen years old, with a stick 
of lightwood about two feet long, the size of witness's arm, by 
striking him several times on the head, stunning him and causing 
him to stagger around like a drunken person; that  he went to the 
door bleeding a t  the nose and told the prisoner he thought he had no 
right to beat him so much; that  the pupil did not offer to h i t  the 
teacher; that  the pupil had lived with a witness, his aunt, for five 
years, and that  morning about 1 1  o'clock he went home, walking fast, 
his head thrown back, crying, his nose bleeding, and he staggered 
about the room, lying a t  intervals upon the bed; that he was taken 
to a doctor about five miles away, and when witness saw him next, 
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in about two hours, he was lying on the floor of a neighboring store, 
nearly dead; and by an expert physician that he made a post-mortem 
examination, and that deceased died from cerebral hemorrhage, caused 
presumably by a blow or fall. S. v. Stewart, 636. 

3. Murder-Self-defense-Evidence.-When there is evidence tending to 
show that  the prisoner on trial for the murder of deceased had a 
quarrel with him a t  a near-beer stand, followed by a scuffle, and soon 
thereafter the deceased struck the prisoner down as  the latter was 
leaving; that  the prisoner kicked a t  deceased as  he ran under a 
horse hitched to a buggy standing there, then ran around the buggy 
and pursued the deceased down the road a short distance, where 
the deceased was afterwards found with his throat cut, with evidence 
of identification of the prisoner's footprints there and exclamations 
of the prisoner heard by witnesses a t  the time and place, that prisoner 
"has cut me to d e a t h ;  that the prisoner soon returned bloody, say- 
ing "it was the blood of the other fellow": Held, there was no evi- 
dence to support the plea of self-defense, especially where a judgment 
of manslaughter has been rendered on the verdict. S. v. Dove, 653. 

4. Same-Aggressor.-When i t  appears by the prisoner's evidence, upon a 
trial for murder, that he and the deceased had words which brought 
on a conflict resulting harn~lessly, in  which he testified that  he caught 
the deceased by the coat tail, when he fell to the floor; and soon 
thereafter there was another conflict on the same subject of quarrel, 
in  which he testified that  he kicked a t  the deceased when he was 
going around a buggy which separated them, thus renewing the diffi- 
culty, the question of self-defense is excluded under the admissions of 
the prisoner. S. v. Garland, 138 N. C., 678, cited and approved. 
Ibid. 

5. Same-Justifiable Homicide.-The principles of justifiable self-defense 
held to be applicable in S. v. D i ~ o n ,  75 N. C., 279, where one may repel 
force by force, against one who manifestly intends or endeavors by 
violence or  surprise to commit a known felony such as  murder and 
the like, is never permissible in  its application except when the pris- 
oner is free from legal blame a t  the beginning and an actual assault 
is being made with the present purpose to kill and with the present 
ability, real or apparent, to carry out the felonious'purpose. Ibid. 

6. Murder - Witness - Declarations - Evzclence-Impeachment.-Upon a 
trial for murder evidence is competent on the part of the State 
tending to show on cross-examination declarations on the part of de- 
fendant's witness, after the occurrence and before the trial, made to 
an officer charged with the duty of arresting the brisoner, that the 
latter was a bad man, when it  has a direct tendency to contradict the 
testimony he had theretofore given in the prisoner's favor. Ibid. 

HOTELS. See Landlord and Tenant. 

HUSBAND AND WIFE. See Contracts; Evidence; Parties; Principal and 
Agent. 

Abduction-Husband and Wife-Goercion-Presumptions-Rebuttal- 
Burden of Proof-Instructions.-Upon evidence to sustain the charge, 
i t  is not error for which the defendant, charged with abduction of a 



INDEX. 

HUSBAND AND WIFE-Continued. 
girl  under fourteen years of age (Revisal, 3358), can complain, for 
the judge to instruct the jury that where a married woman commits 
a crime in the presence of her husband i t  is presumed, in  the absence 
or proof to the contrary, that  she did it  under his coercion, and unless 
the State has satisfied them that this presumption is not true, then 
they should return a verdict of not guilty. Semble, that in  cases of 
this character the presumption that the wife was acting under coercion 
of her husband does not obtain. S. v. Nowell, 648. 

IDENTIFICATION. See Evidence. 

IMPEACHMENT. See Evidence. 

INCONSISTENT VERDICT. See Verdict. 

INDEPENDENT ACTION. See Insurance. 

INDEXES. See Judgments. 

INDICTMENT. 
1. Indictment-Counts-Election-Practice.-The solicitor is not put to 

his election as  to which of several counts i n  a bill of indictment 
relating to one transaction he will prosecute, until the close of the 
evidence; and the trial judge is not required until then to restrict the 
trial to any special count. S. v. Davenport, 596. 

2. Indictments - Sz~fidency-Counts-InformaIites-Prima?"?/ lC!ections. 
An indictment against a manager of a primary election for county 
officials, charging (1) that defendant "did unlawfully, willfully, and 
fraudulently count and call but fourteen votes for T., a candidate 
for the office of treasurer . . . when in fact twenty votes were duly 
and lawfully cast" for him, and ( 2 )  a like charge in  respect of 
fraudulently not calling and counting votes cast a t  such primary 
for A. for the office of treasurer, expresses the charges sufficiently. 
and may not be quashed because of informalities or refinements. 
Revisal, sec. 3254. S. v. Cole, 618. 

INDORSEMENT. See Bills and Notes. 

INJUNCTION. See Pleadings. 
1. Injunction-Cutting Timber-Insolvency-Allegations-Good Paith- 

Practice.-A restraining order to prevent the defendant from cutting 
timber should be continued to the hearing of the cause when the 
plaintiff shows an apparent title to the lands and satisfies the court 
that his claim is made in good faith; and a n  allegation of insolvency 
is not now required. Revisal, secs. 806, 807, 808, 809. Lodye v. 
Ijanzes, 159. 

2. Same-Evidence.-The plaintiff seeks in  its action to enjoin the de- 
fendant's cutting timber upon certain lands, claiming title under a 
certain deed. There was conflicting evidence upon the plaintiff's 
claim of possession of the land through their tenants, agents, and 
employees for a long period of time, and a s  to whether the deed 
or the possession of plaintiffs covered the locus in quo: Held, that 
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INJUNCTION-Continued. 

as  the plaintiff's claim clearly appeared to have been made in good 
faith and a n  apparent title was established, the restraining order 
should be continued to the hearing. Ibid. 

3. Cities and Towns-Injunction-Issues of Fact-Questions for Jury- 
Hearing-Questions of Law.-A town ordinance prohibited the erec- 
tion of any sawmill o r  other steam mill within certain boundaries. 
Within these boundaries the defendant had begun to erect a sawmill 
before the passage of the ordinance, and was stopped by a restrain- 
ing order a t  the suit of plaintiff, who, defendant alleged, was interested 
in  a sawmill operated in the prohibited territory without molestation. 
The defendant denied that the operation of his sawmill was a nuisance 
under the conditions and surroundings of its location: Held, ( 1 )  a 
permanent injunction should have been refused and the restraining 
order continued only to the hearing; ( 2 )  operating a sawmill is not 
a nuisance per se, and it  is a question of law whether i t  was a nuisance 
under the circumstances, or whether there was a discrimination, de- 
pendent upon what the jury found the facts to be. Barge? v. Smith, 
323. . 

INJURY TO PERSON. See Arrest and Bail; Negligence. 

INNOCENT PURCHASER. See Conversion. 

INSANITY. See Homicide. 

INSOLVENT DEBTOR'S OATH. See Execution. 

INSTRUCTIONS. 
1. Judgment-Default and Inquiry-Actual Damages-Instructions-Ap- 

peal and Error.-After judgment by default ahd inquiry on the ques- 
tion of unliquidated damages has been entered and a trial upon the 
inquiry is being had, it  is for the plaintiff to show by his evidence 
the amount of damages he has sustained, in order to recover more 
than nominal damages; and a charge by the court that  the plaintiff 
is entitled, a t  least, to recover some actual damages in any view of 
the case, is erroneous when the evidence is confiicting on this point. 
Blow v. Jouner, 140. 

2. Instructions-Requests-Substantially Given.-An instruction need not 
be i n  the express language of a correct request, if i t  is sufficiently 
responsive and gives a correct statement of the law applicable to the 
questions presented. Hooker v. R. R., 155. 

3. Burden of Proof-Evidence-Instruction-Expression of Opinion by the 
Court-Appeal and Error.-When the validity of the indorsement of 
a negotiable instrument sued on by the indorsee is denied by the an- 
swer, and the only evidence is that introduced by the plaintiff, which 
fully states the necessary matters to show that he is a holder in due 
course, i t  is correct for the judge to charge the jury to return a verdict 
for the plaintiff if they find the facts to be as testified to by him; 
but reversible error for the trial judge to remark in the presence of 
the jury that  if the verdict was for the defendant he would set it  
aside, for  this is an expression of opinion upon the credibility of the 
evidence forbidden by statute. Park v. b'zum, 228. 
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INSTRUCTIONS-Continued. 
4. Instructions-Harmless Error-Appeal and Error.-When i t  would 

have been proper for the court to have instructed the jury to find for 
the plaintiff, if they found the facts to be as  testified to by the wit- 
nesses, the defendant is  not prejudiced by a n  instruction given to the 
effect that they should so find upon certain phases of the evidence. 
Investment Cv. v. Postal Go., 259. 

5. Appeal and Error-Contention of Parties-Admissions-Instructions- 
Procedure.-When made for the first time on appeal, a n  exception 
to the charge that  i t  did not correctly state the admissions of the 
parties will not be considered, as  this should have been called to the 
attention of the judge a t  the time. LaRoque v. Kennedy, 360. 

INSURANCE. 
1. Mistake-Weight of Evidence.-When the proof of loss contains a 

statement that would invalidate the policy of life insurance sued on, 
if true, that the insured had had pneumonia prior to the time of her 
application, contrary to her representations therein made, the state- 
ment made in the proof of loss affects only the weight of the evidence 
for the jury to consider, when there is also evidence that  the statement 
was made under a mistake. Brock v Insurance Go., 112. 

2. ,San~e.-~he insured, in her application for life insurance, represented 
that  she had not previously had pneumonia. After her decease, the 
beneficiary, in his proof of loss, made a statement that she had had 
pneumonia previous to her application: Held, evidence sufficient to 
go to the jury in  rebuttal of the prima facie case made out for the 
defendant in the plaintiff's suit upon the policy, that  plaintiff was 
mistaken and was speaking from hearsay and not from his personal 
knowledge, -and that  the insured had not had pneumonia, as  stated 
i n  her application. Ibid. 

3. Insurance, Fire-Vendor and Vendee-Public Policy-Action Upon In- 
surance Policy-Damages.-A manufacturer and vendor of a piano 
which mechanically plays tunes when a nickel is inserted in  a slot, 
took out a "floating policy" on his stock of such pianos, and his agelit, 
in  the hope of effecting a sale, placed one of them with the owner of a 
house of ill-fame. Under these conditions the house caught fire and 
the piano was destroyed, i t  appearing from the examination of the 
remains of the slot machine that some money had been put in by 
the guests of the house: Held, the title and right of possession re- 
mained in the vendor; the vendee was in  nowise a party to the in- 
surance contract, and the question of public policy is too remote to 
be considered on the question of recovery in  an action brought by the 
vendor against the insurer upon the ~ o l i c v  contract. Brown v. Kin- - - 
sey, 81 N. C., 245, cited and approved. Electrova Co. v. Inm~rance Co., 
232. 

4. Insurance, Fire-Policy Contracts-Interest of Parties-Public Policy. 
Contracts will not be declared void as  against public policy unless the 
case is clear and free from doubt and the injury to the public is sub- 
stantial and not theoretical or problematical, and the advantage or 
interest of either party will not be considered. Ibid. 

5. Insurance, Fire-Policy Contract-Collateral Acts.-A contract will 
not be set aside as  being against public policy if the illegal act com- 
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INSURANCE-Continued. 
plai.ned of is but collateral to it, for if such act has no direct connec- 
tion with the contract sought to be set aside, the contract is not af- 
fected by it. Ibid. 

6. Insurance, Fire-Policy Contract-Independent Action-Public Policg. 
If the plaintiff, in  his action upon a contract, resisted upon the 
ground of public policy, does not require the aid of the illegal act to 
establish his claim, he may recover. Ibid. 

7. Bame.-A floating policy of insurance issued to a vendor of pianos is  
lawful, for a valid purpose and supported by a contsideration, and the 
vendor may recover upon the contract in  his action against the in- 
surer for the loss by fire of one of the pianos covered by the policy, 
independent of any question of public policy arising from the fact 
that he had placed it  in a house of ill-fame with the hope of selling it  
to the owner, and while there under these conditions the piano was 
destroyed. Ibid. 

8. Insurance-Poli.cies-False Representations-Equity.-This action to 
recover premiums paid for a policy of life insurance and interest 
thereon, alleging that it  was induced by the false representations of 
defendant's agents, is controlled by the principles announced in 
Whitehurst's case, 149 N. C., 273; Jones' case, 151 N. C., 54; Jones' 
case, 153 N. C., 388; Sykes' case, 148 N. C., 13, and similar ones. 
Hughes v. Insurance Go., 592. 

INSURER. See Carriers of Goods. 

INTENT. See Contracts; Auctions and Auctioneers; Evidence; Rape; Trusts 
and Trustees; Wills. 

INTERLOCUTORY ~ R D E R .  See Appeal and Error. 

INTERSTATE COMMERCE. See Railroads. 

INTOXICATING LIQUORS. 

1. Intoxicating Liquors-Unlatoful Sales-Revenue License-Defense-Evi- 
dence-Presumptions.-Upon a trial for the illegal sale of intoxicating 
liquors, i t  is not reversible error for the judge to exclude from the evi- 
dence a subpma duces tecum issued to the collector of internal revenue 
for the purpose of showing that no license to sell had been issued to the 
defendant, as no presumption is raised on the question of a n  illegal 
sale because no United States license to sell has been issued him. 
S. v. Rochelle, 641. 

2. Intoxicating Liquors-Unlawful Bales-Alibi-Evidence Bcrutinixed- 
Instructions.-In defense to an action for the illegal sale of intoxicat- 
ing liquors, the defendant relying on a n  alibi, i t  was not error for 
the trial court to quote from a Supreme Court decision, that  the 
defendant's evidence in  such cases "should be closely scrutinized, 
because of its liability to abuse," when i t  appears that  he carefully 
and properly explained how this evidence should be scrutinized and 
accepted by the jury, and that  an alibi, if found by them, would be 
a complete defense. Ibid. 
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INTOXICATING LIQUORS-Continued. 
3. Spirituous Liquors-Barter and Exchange-Loan of Liquors-lnterpre- 

tation of Statutes.-When one lends spirituous liquor with the under- 
standing that  i t  shall be returned in kind, the title to the liquor passes 
absolutely for the consideration of its being replaced, and the trans- 
action is a barter or exchange and comes within the meaning of the 
word "sale," and therefore is a violation of the State prohibition law. 
Laws Extra Session of 1908, ch. 71. S. v. Mitchell, 659. 

INVESTMENT. See Trusts and Trustees. 
1. Issues Sundent-Slander-Issues Approved.-When under the issues 

submitted the defendant has had opportunity to present evidence of 
any defense he has set up in  his answer and has not been otherwise 
prejudiced, there is  no reversible error. The issues in this action for 
slander approved. Fields v. Bynum, 413. 

2. Issues SuUmitted-Issues Tendered-Appeal and Error.-There is no 
eversible  error in  refusing proper issues tendered when those sub- 
mitted by the trial judge were sufficient to enable the parties to pre- 
sent every phase of the controversy. Gallimore v. Crubb, 575. 

3. Issues-"Last Clear Chancen--Objections and Exceptions-Issues Sub- 
mitted-Issues Requested.-When the complaining party has not 
submitted a n  issue, or excepted to the issues tendered, he cannot suc- 
cessfully appeal for the failure or refusal of the judge to submit the 
issue. Davidson v. R. R., 578. 

4. Issues-Rcal Controversy.-In this action by a contractor for balance 
due for constructing a building, the issue submitted presents the 
real controversy, and no error is found. West v. Wilkinson, 487. 

5. Negligence-Contributory Negligence-Issues-Instructions-Harmless 
Error.-In an action for damages for personal injuries received, the 
first issue being upon the question of defendant's negligence causing 
the injury, the second issue read, "If so, did plaintiff contribute to his 
injury?" Held, the error in  the second issue was cured under a n  
instruction that the jury should consider the issue as  if i t  had read, 
"Did the plaintiff contribute by his own negligence to his injury?" 
Richardson v. Edwards, 590. 

JOINT MAKERS. See Bills and Notes. 

JUDGMENT, PRO FORMA. See Appeal and Error. 

JUDGMENTS. See Appeal and Error ; Equity. 
1. Judgment-Default and Inquiry-Nominal Damages.-When a com- 

plaint has been properly filed showing a right of action for unliqni- 
dated damages, a judgment by default and inquiry establishes plain- 
tiff's right of action, and that he is a t  least entitled to nominal 
damages. Blow v. Joyner, 140. 

2. Power of Courts-Sentence of Imprisonment-Temporary Withholding 
of Capias-Conditioned on Prisoner Leaving County-Rearrest-Limi- 
tation of Actions.-A verbal order of the trial judge to the clerk not 
to issue a capias to carry into effect a sentence of eight months im- 
prisonment of defendant in  the county jail, until fifteen days after 
the adjournment of court, and his saying to the prisoner if she would 
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JUDGMENTS-Contti?zued. 
leave the county within the fifteen days and not return she would 
not be compelled to serve her sentence, is not a decree of banishment, 
as  i t  is for the prisoner's volition as to whether she would leave 
and avoid serving a legal imprisonment; and the fact that  she did 
leave within the time allowed and returned after a longer period of 
time than that of the sentence will not avail her as  a defense, as  her 
absence was not equivalent to serving her sentence, and there is no 
statute of limitations in such cases. In re  Hinson, 250. 

3. Judgmer~ts-Dockets-Cross-indcxed-Liens.-Judgments which have 
been docketed, but not cross-indexed, do not constitute a lien upon 
land or take precedence over mortgages subsequently registered. 
Wilkes v. Niller, 428. 

I JUDICIAL DISCRETION. See Mandamus. 

JURISDICTION. See Courts. 

1.  Courts, Justices1-Action on Contract-Nonresident nffendants-Bona 
Fide Residents-Motion to Dismiss-Procedure.-For a justice of the 
peace to acquire jurisdiction in  a n  action upon contract against a non- 
resident of that county there must be other bona fide resident defend- 
ants; and when i t  appears that a nonresident of the county has been 
thus sued with other defendants, who are residents, but not bona fide 
parties, he may subsequently move to dismiss the action in the 
justice's court and again on appeal in  the Superior Court. Austin v. 
Lewis, 461. 

2. Same-Pleadings.-In an action upon contract for the  sale of lumber 
a t  a certain sum, brought before a justice of the peace, i t  was alleged 
and claimed that it  was delivered to H. & T. for one L., a nonresident, 
to whom it was duly shipped; that  L. had received it  and plaintiff 
had been paid through H. & T., excepting a certain balance, the amount 
in  controversy: Held, the action should have been dismissed upon 
the motion of L., he being a nonresident of the county, and it appear- 
ing that  H. & T. were not bona Jide defendants. Revisal, secs. 1449, 
1450. Ibid. 

JURORS. See Jury ;  Courts. 

JURY. See Evidence; Homicide. 

JUSTICE O F  THE PEACE. See Courts. 

JUSTIFICATION. See Slander. 

KNOWLEDGE. See Principal and Agent. 

LABORERS. See Liens. 

LANDLORD AND TENANT. 

1. Landlord and Tenant-Repairs to Leased PremisesAgreement.-The 
landlord is not required to keep the leased premises in repair, in  the 
absence of any  agreement between the parties to that effect. Lumber 
Co. v. Coley-Bardin, 255. 

2 .  Same-Implied Covenant.-A covenant on the part of the landlord is 
not implied, from the fact of a lease of a hotel, that he will keep 
the leased premises in  repair or that they shall be fit for the purposes 
for which they are  rented. Ibid. 
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I INDEX. 

I "LAlST CLEAR CHANCE." See Issues. 

I LEGACIES. See Wills. 

I LEGISLATIVE ACTS. See Statutes; Constitutional Law. 

I LEGISLATIVE POWERS. See Statutes. 

LESSOR AND LESSEE. See Contracts; Landlord and Tenant; Tenants in 
common. 

I LETTERS. See Evidence. 

I LIENS. See Claim and Delivery. 
1. Lien-Mechanics and Laborers-Architect's Plans and Specifications- 

Interpretation of Statutes.-An architect who furnishes plans and 
specifications for a building is not a mechanic or laborer within the 
meaning of the Revisal, sec. 2016, and he has no lien thereon for 
the same. Stephens v .  Hicks, 239. 

2. Liens-Mechanics and Laborers-Architect's Supervision-Interprets- 
tion of Statutes.-An architect, who has superintended the work upon 
a building in course of erection, under a contract with the owner to 
do so, is not entitled to a mechanic's or laborer's lien, as work of this 
character does not fall within the intent of the statute. Revisal, sec. 
2016. Ibid. 

3. Liens-"MaterialH-Architects-Plans and Specifications-Interprets- 
tion of Statutes.-Plans and specifications of the architect are  not 
"material" within the meaning of the statute giving a lien for material 
furnished, etc. Revisal, sec. 2016. Ibid. 

4. Liens-Mechanics and Laborers-Architect-Married Women-Exec% 
tory Contracts-Charge Upon Separate Realty.-The claim of an 
architect for plans and specifications is not within the intent of Re- 
visal, sec. 2016, giving mechanics and laborers a lien upon the building 
constructed, etc., and a contract with him to make them is of an ex- 
e c u t o r ~  nature, and hence when the contract or agreement to furnish 
them is made with a married woman, prior to the act of 1911, ch. 1C9, 
without the written consent of her husband, and is not of such charac- 
ter as to charge her separate property, before the passage of the 
said act, the contract or agreement is not enforcible, and her prop- 
erty is not chargeable. Finger v. Hunter, 130 N. C., 529; Ball v. 
Paquin, 140 N. C., 83, cited and distinguished. Flaum v. Wallace, 103 
N. C., 296, and that line of cases cited and applied. Ibid. 

5. Married Women-Property Rights ~ct-statutes-prospective-~nter- 
pretation of Statutes.-Chapter 109, Laws of 1911, relating to married 
women's property rights, provides that a married woman "shall be 
authorized to contract," meaning thereafter, and that the act "shall 
be in force from and after its ratification," referring, without express 
words of retrospection, to future transactions, and is therefore pro- 
spective by its express terms. Retrospective legislation which inter- 
feres with the rights of parties to make a contract discussed by 
WALKER, J. Ibid. 

LIGHTS. See Negligence. 

LIMITATION OF ACTIONS. See Mortgages; Deeds. 
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I LIVE-STOCK BILLS OF LADING. See Carriers of Goods. 

I M A N .  See Intoxicating Liquors. 

I "LOOK .AND LISTEN." See Negligence; Railroads. 

I MALICE. See Slander. 

1 MANDAMUS. 
1. Public Oficials-Recorder's Court-Election of Recorder by Aldermen 

-Railure to Elect-Mandainus.- mandamus will lie to compel the 
board of aldermen of an incorporated town to elect a recorder for a 
recorder's court, in the manner prescribed by statute. Battle v. Rocky 
Moupzt, 329. 

2. i3ame-AL!inisterial Duties.-A mandamus issued to compel the board 
of aldermen to act in obedience to the legislative mandate and elect 
a recorder for a recorder's court which the statute has created, can- 
not direct when they shall appoint or interfere with discretionary 
powers conferred upon them, but can only require that they shall 
act in  obedience to theslaw. Ibid. 

3. Appeal and Error-Public officials-Mandamus-Public Interest-Pro- 
cedure-Power of Court.-When i t  appears on appeal to the Supreme 
Court from admitted facts that a board of aldermen of an incorporated 
town are acting in violation of a command of a statute that they 
elect a recorder in  the manner therein stated, judgment will be en- 
tered in  this Court requiring the writ of mandamus to issue, in  view 
of the public interests involved; but in this case the writ is stayed 
for a reasonable period, so that, i f  there has been a n  election i n  the 
meantime, the clerk will not issue the writ, but certify the judg- 
ment to the Superior Court in  the usual fnanner and form. Ibid. 

4. Mandamus- Road Commiss.loners-- Vacancy- Issue as to Election - 
Cause Transferred to Term-Interpretation of Statutes.-In a suit 
for  mandamus brought by two members of a board of road commission. 
em of a township to compel the other two members to meet with them 
and elect a fifth member to fill a vacancy caused by the resignation of 
one of them, the pleadings raised an issue as to whether a certain per- 
son had been lawfully elected to fill the vacancy by a majority vote a t  
a previous meeting, the plaintiffs contending that the vote was a tie 
and that the one claimed to have been elected, and who was acting 
with the defendant commissioners, was a usurper with merely a 
colorable title: Held, the issues presented a question of fact a s  to 
whether the one claiming to have been elected to fill the vacancy 
caused by the resignation of the member of the board had received 
a majority of the votes a t  the meeting, or whether the vote was a tie, 
resulting in  no election; and a n  order made by the judge transfer- 
ring the cause to the Superior Court a t  term for the trial of the issue 
joined was correct. Revisal, sec. 824. Edgerton v. Kirbg, 347. 

5. Mandamus-Public Oficer-Legal Duty-Discretionary Powers.-Gen- 
erally, mandamus will lie to compel a public officer to perform a legal 
duty as  distinguished from a discretionary power, if the legal duty 
is mandatory. Ibid. 

6. Mandamus-Extraordinary Remedy-Remedy a t  Law.-Mandamus is a n  
extraordinary remedy, and the writ will not issue except in cases of ne- 
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cessity, where no other adequate remedy is available; and when an is- 
sue of fact is raised by the pleadings the determination of which may 
conclude the matter, the issuance of the writ should in the meanwhile 
be denied. Ibid. 

7. Mandamus-Power of Courts-Judicial Discretion-No other Adequate 
Remedy.-The issuance of the writ of mandamus is within the judicial 
and not the arbitrary discretion of the court, and where there is a 
right with no other adequate remedy, this writ should not be denied, 
if i t  is the proper remedy. Ibid. 

MANSLAUGHTER. See Homicide. 

MARRIED WOMEN. See Marriage; Contracts; Courts; Deeds and Convey- 
ances ; Principal and Agent. 

MECHANICS AND LABORERS. See Lien. 

MEMORANDUM. See Auctions and Auctioneers. 

MENTAL ANGUISH. See Telegraphs. 

MILEAGE BOOK. See Carriers of Passengers. 

MINISTERIAL DUTIES. See Mandamus. 

MISREPRESENTATIONS. See Insurance. 

MISTAKE. See Fraud and Mistake; Evidence. 

MOB. See Trespass. 

MORTGAGES. See Claim and Delivery; Trusts and Trustees. 
1. Power to MortgageLGeneral Indebtedness-Vote of People.-A legis- 

lative enactment authorizing a special school district tb "purchase and 
hold real and personal property and to sell, mortgage, and transfer 
the same for school purposes," etc., and approved by a majority of the 
qualified voters of the school district, a t  most only authorizes a mort- 
gage on specific property, and is not sufficient to the validity of bonds 
issued by the trustees for school purposes, which constitute a general 
indebtedness of the district, and where their payment may be en- 
forced by taxation. Ellis v. Trustees, 10. 

2. Mortgages, Constructive -Possession-- Beyond Court's Jurisdiction - 
Limitation of Actions-Equity,-When a sale of mortgaged lands is  
made by the mortgagees under a power contained in the instrument, 
who remain beyond the borders of the State and the jurisdiction of 
our courts, claiming constructive possession through their tenants, 
the statute of limitations will not run as  against the mortgagors, for 
the foreclosure of a mortgage is equitable, with the right of the mort- 
gagor to a n  accounting for rents and profits, and differs from an ac- 
tion in  ejectment because the latter is of a possessory character. 
Owens v. Hornthal, 19. 

3. Mortgages-Fraud-Relationship-Evidence- Questions for Jury.-An 
erroneous charge of the .trial judge, that  the plaintiff had made a 
prima facie case of fraud in his action to set aside a deed given to the 
purchaser under a foreclosure sale of a mortgage appearing to be an 
inadvertence, is harmless when i t  appears from the whole charge that 
the burden of proof was properly put upon the plaintiff. Ibid. 
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MORTGAGES-Continued. 
4. Mortgages-Deeds and Conveyances-Purchase Money-Registration- 

Priority.-A deed made to lands by a vendor and contemporaneously 
executed with a mortgage back to secure the purchase price a re  re- 
garded in law as  concurrent acts, or the same act, the title resting only 
a moment i n  the vendee and passing simultaneously into the pur- 
chase-money mortgagee. Hence, when the deed and mortgage are  exe- 
cuted a t  the same time, and the vendee attempts to mortgage the 
land to a third person, who has his deed registered first, no priority 
can thereby be obtained over the purchase-money mortgagee. Hinton 
v. Hicks, 24. 

5. Mortgages-Auctioneer- Memorandum- Statute of Frauds- PrincipaZ 
and Agent.-At a foreclosure sale of land under a mortgage, the 
auctioneer is  the agent of the vendor thereunder for the purposes of 
the sale, and of the vendee who has become such under the pre- 
scribed conditions thereto. Love v. Harris, 88. 

6. Same.-By bidding a t  a foreclosure sale of lands the purchaser sanc- 
tions the authority of the auctioneer whom the vendor has  employed, 
constituting him his agent to make a written memorandum thereof; 
and a proper memorandum so made is binding upon the purchaser 
and does not fall within the inhibition of the statute of frauds. Ibid. 

7. flame-Signature of Vendee-Intent.-It is not necessary that the auc- 
tioneer a t  a foreclosure sale subscribe the vendee's name to the memo- 
randum of sale; i t  is sufficient if the vendee's name appears in  the 
memorandum made by the auctioneer and the intention is manifested 
thereby to bind him to the sale. Ibid. 

8. Same.-A memorandum made on the back of a notice of sale of lands 
under a mortgage immediately after the last and highest bid, "Sold 
to C. J. for $1,500, 22 January, 1910," is a sufficient memorandum to 
bind the vendee under the statute of frauds, the notice being a n  offer 
to sell the property and the memorandum written on the notice a n  
acceptance according to its terms. Dickerson v. Simmons, 141 N. C.,  
325, cited and distinguished. Ibid. 

9. Mortgages-Valid Sale- Resale- Title- Second Purchaser- Notice- 
Mortgagor-Guarantee-Implied Warranty.-A purchaser a t  a valid 
mortgage sale of lands having refused to comply with the terms of his 
bid, the vendor again on the same day put up the lands for sale 
under the mortgage, without the consent of the mortgagor and after 
the bidders had dispersed, whereat it  was bid i n  by another. But the 
first purchaser having subsequently agreed to take the lands accord- 
ing to the terms of sale, a deed was made to him. the purchase price 
received and applied to the mortgage and the cost of sale, and a sur- 
plus paid over to the mortgagor: Held, (1) the second purchaser 
acquired no right to the title to the land; ( 2 )  he purchased with 
notice of the infirmity of the second sale; ( 3 )  the first sale being 
valid, the first purchaser had a right to demand a deed to the Sand; 
( 4 )  by making the second sale there were no elements of warranty 

a or a n  implied guarantee of a ratification by the mortgagor. Ibid. 

10. Mortgages-Notes-Interest-Maturity on Default-Reasonable Pro- 
visions.-Where a deed is payable in  installments and is  secured by 
a mortgage containing provision that the entire debt shall mature on 
failure to pay the interest or specified portions of the principal a s  it 
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comes due, or any other reasonable stipulation looking to the care 
and preservation of the property or the maintenance of the lien 
thereon, such provision or  stipulation, in  the absence of circum- 
stances tending to show fraud or oppression or "unconscionable" ad- 
vantage, is enforcible as  a valid contract obligation. Bixxell v. 
Roberts, 272. 

11. Waiver-Option of Mortgagee.-Provision in a mortgage that the mort- 
gage notes shall mature and become payable on failure of the maker 
to pay the interest a s  i t  may become due a t  the stated periods is 
primarily for the benefit of the mortgagee, and, as  a rule, will be 
waived by him by the acceptance of all arrears, the occasion of the 
default, and invariably so when the maturing of the debt is expressed 
to be a t  the option or election of the mortgagee and he accepts the 
arrears with the expressed or implied intent to waive the forfeiture. 
Ibid. 

12. Judgments- Dockets- Cross-indexed- Liens.-Judgments which have 
been docketed, but not cross-indexed, do not constitute a lien upon 
land or take precedence over mortgages subsequently registered. 
Wilkes v. Miller, 428. 

13. Mortgages-Notes-Substitution- Subsequent Judgment- Liens- Pri- 
orities.-The substitution of one note and mortgage for another will 
not discharge the original note and mortgage unless the latter is sur- 
rendered to the mortgagor, or canceled of record; for i t  is only a 
renewal or acknowledgment of the same debt, and will constitute a 
prior lien on the lands to  that  of a judgment obtained after the regis- 
tration of the original mortgage, but before the one taken in sub- 
stitution of it. Ibid. 

MOTIONS. See Pleadings. 

MUNICIPAL INDEBTEDNESS. See Constitutional Law. 

MUNIMENTS OF TITLE. See Evidence. 

MURDER. See Homicide. 

NAVIGABLE WATERS. See Water and Water-courses. 

NECESSARY FXPFhSET; See Bond Issues; Constitutional Law. 

NECESSARY INCIDENTS. See Drainage Districts. 

NEGLIGENCE. See Contributory Negligence; Evidence; Questions for Jury; 
Instructions; Pleadings. 

1. Negligence-Defective Machinery-Sawmill-Ownership-Evidence,- 
For  the purposes of plaintiff's action for damages alleged to have 
been received a t  the defendant's sawmill while a t  work as  a n  employee, 
evidence which tends to show that  the mill was attached to defendant's 
land as  a part of the realty, or,  if unattached thereto, that  i t  was 
easily moved, remained on the land for a year unused, and de- 
fendant had ordered the plaintiff not to go on the premises, is evidence 
of ownership. Sutton v. Luons, 3. 

2. Navigable Waters-Drawbridges-Construction-Damages to Vessels- 
Negligence-Accident-Evidence.-Defendant was erecting a bridge 
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for railroad purposes across the navigable waters of Albemarle Sound, 
under authority duly conferred by the State. There were two draws 
therein, a large one near the northern shore and a smaller one, 70 
feet long, near the southern shore. The plaintiff was "tacking" his 
sailing vessel against the wind, in  the daytime, for the purpose of 
going through the northern draw, when informed that i t  was not 
operated or open, and then changed his course for the southern 
draw. The latter was open about 35 feet on one side and the other 
side was obstructed by a large pile driver, used in the construction 
of the bridge. Seeing the obstruction, the skipper attempted to tack 
and stand away from the bridge so as  to lay his course through the 
open space, but his vessel for some unexplained reason failed to "go 
about," fell off before the wind, and the sails filled in a strong 
breeze, which caused the vessel to be wrecked on a shoal: Held, 
upon this evidence, the proximate cause of the loss was an accident, 
the failure of the vessel to respond, and the defendant was not liable 
for the damages sustained. Whitehurst v. R. R., 48. 

3. Public Highways-Bridges-Vehicles-Automobiles-Negligent Opera- 
tion-Questions for Jury.-In a n  aotion for damages for injury alleged 
to have been sustained because of the defendant's negligence in  run- 
ning his automobile over a bridge, without observing proper caution 
for plaintiff's safety, overtaking plaintiff thereon and frightening his 
mules so that  they became uncontrolla,ble, throwing plaintiff to the 
floor of the bridge under their feet, and running his conveyance over 
him, there was conflicting evidence as  to the speed of the automobile 
and the ability of defendant to slow up in time to avoid the injury: 
Held, in this case, the charge of the court was correct under Laws 
1909, ch. 445, secs. 9, 10, 11, and 12, regulating the operation of ve- 
hicles in use on the highways; (2)  the case was almost entirely one 
of fact, and properly submitted to the jury. Gaskins v. Hancock, 56. 

4. Pzcblic Highways-Bridges-Automobiles-Negligent Operation-Dam- 
ages-Implied Notice.-One driving an automobile along public high- 
ways and over bridges is liable for such compensatory damages as  are  
proximately caused by his negligence in  not exercising proper care 
in  looking out for horses, etc., thereon; and he is required to take 
notice that such machines are liable to scare them. Ibid. 

5. Public ~i~hways-Conveyances-~utomobile's-~uisance-I is not 
negligence per se for a person to use a n  automobile in  traveling along 
public highways and across public bridges. Ibid. 

6. Evidence-Negligence-Proxinzate Cause-Questions for Jury.-The 
plaintiff, a brakeman on defendant's train, got upon the pilot of the 
engine, according to a known custom, upon entering a freight yard a t  a 
station, for the purpose of opening switches for the train, with the 
knowledge of the engineer operating the train. In this yard there 
were several switches to be thrown open, some distance apart. Plain- 
tiff was standing in the foothold of the pilot made for the purpose, 
holding by his hands to a rod of iron crossing the pilot a t  the top, 
his back to the front and looking towards the cab windows of the 
engineer and fireman, to give signals by hand-waving. The engine 
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front shut off the view of the engineer, and the fireman was not in  
his widow. While thus situated the V-shaped pilot plowed through 
a pile of cinders or something-on the track, knocking plaintiff'@ foot 
off the foothold onto the track between the rails, and throwing 
his weight upon the bar to which he was. holding. This 
bar gave way, and plaintiff caught the lift-lever to prevent his fur- 
ther slipping, and while in this condition, screaming for help, the 
pilot pushed his foot onto the rails, causing the injury complained 
of. The train could have been stopped, a t  the speed i t  was going, 
almost instantly: Held, the failure of the engineer to be on lookout 
and to stop the train upon hearing the unusual commotion (he testi- 
fied that  he took plaintiff's screams for a woman laughing), together 
with the other circumstances of the case, was sufficient evidence to 
go to the jury upon the questions of defendant's negligence and its 
proximate cause of the injury. Cromartie v. R. R., 97. 

NEGOTIABLE INSTRUMENTS. See Bills and Notes. 

NEW TRIAL. See Issues. 

NEXT O F  KIN. See Descent and Distribution. 

NON COMPOS MENTIS. See Executors and Administrators. 

NONRESIDENT. See Jurisdiction. 

NONSUIT. See Evidence; Negligence. 
1. Appeal and Error-Evidence-Nonsuit, Premature.-It is reversible 

error for the trial judge to sustain a motion to nonsuit upon plaintiff's 
evidence before he has rested his cabe. Revisal, sec. 39. McKelZar 
v. YcKay, 283. 

2. 8ame.-While it  is within the discretion of the trial judge to refuse to 
allow the plaintiff to amend his complaint, in  a n  action involving title 
to lands, so as to allege matters upon which to ask for equitable 
relief, i t  is error, upon his refusal to do so, to grant defendant's 
motion of nonsuit before the plaintiff had rested his case, so as to 
preclude him from showing in proper instances that a deed under 
which the defendant claimed was obtained under a proceeding void 
upon its face. Revisal, sec. 39. Ibid. 

3. Nonsuit-Evidence, Row Considered.-Upon defendant's motion to 
nonsuit upon the evidence, the court will not select a portion of a wit- 
ness's statement more favorable to the defendant, for the evidence 
making for plaintiff's claim must be taken as true and interpreted in  
the light most favorable to him, and if therefrom "two minds could 
reasonably draw different conclusions from che evidence, and one of 
them would be favorable to plaintiff, the matter is  for the jury. 
Hamilton v. Lumber Co., 519. 

NOTES. See Bills and Notes. 

NOTICE. See Appeal and Error;  Bills and Notes; Cities and Towns; Con- 
tracts; Evidence; Negligence; Principal and Agent. 

NUISANCE. See Highways; Cities. 
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OBJECTIONS AND EXCEPTIONS. See Procedure; Appeal and Error. ' 
1. Instructions-Specific Matters-Objections and Exceptions-Procedure. 

If the charge of the judge is not specific, there must be a request 
for special instructions to make them so; otherwise, a n  exception 
to the charge for that reason will not be considered on appeal when 
the charge sets forth in a correct manner principles of law applicable 
to the case, and with sufficient clearness. Saunders v. Gilbert, 463. 

2. Issues-"Last Clear Chancen-Objections and Exceptions-Issues Sub- 
mitted-Issues Requested.-When the oomplaining party has not 
submitted a n  issue, or excepted to the issues tendered, he cannot suc- 
cessfully appeal for the failure or refusal of the judge to submit the 
issue. Davidson v. R. R., 578. 

3. Objections and Exceptions-Evidence, Competent i n  Part.-When some . 
of the testimony of a witness is competent and some is not, a general 
objection to the whole will not be sustained. S. v, Stewart, 636. 

4. Witnesses-Competency-Findings of Court-Objectiolzs and Excep- 
tions.-The trial judge, upon questioning a n  eight-year-old witness 
introduced by a party litigant, ascertained that the witness did not 
know who made her, had no knowledge of the obligation of an oath, 
and did not know what they would do with her if she told a lie on 
the witness stand, and found that she was not qualified to testify. 
No objection was made to this in  the trial court: Held, (1) objec- 
tion on appeal is too late; ( 2 )  the evidence sustained the ruling of the 
court. Ibid. 

5. Witness, Expert-Opinion-Hypothetical Question-Statement of Facts 
-Part Statement-Objections and Exceptions.-In hypothetical ques- 
tions asked a n  expert witness, a physician, as  to the cause of the 
death of one whom the prisoner is accused of having murdered, upon 
the assumption that the jury found certain facts, in  evidence, to be 
true, i t  is not necessary that all the facts should be stated; and if the 
party objecting thinks that an omitted fact would have elicited a dif- 
ferent opinion from the witness, he should have incorporated it  in 
his questions on cross-examination. Ibid. 

6. Objections and Exceptions-Sufficiency of Evidence-Verdict-Pro. 
cedure.--Objection that  there was not sufficient evidence to sustain a 
conviction of the offense charged will not be entertained after verdict. 
B. v. Leak, 643. 

OPINION. See Evidence. 

ORDINANCE. See Cities and Towns. 

PAROL TRUSTS. See Trusts and Trustees. 

PARTIES. 
1. Water and Water-courses-Permanent Damages-Husband and Wife- 

Necessary Parties-Easements,-The action of the trial judge in per- 
mitting the wife of the plaintiff to be made a party plaintiff after 
the jury had been impaneled in his action for permanent damages to 
his land alleged to have been caused by the defendant's wrongful 
diversion of the flow of water thereon, is not reversible error, the  land 
being held under a deed to the husband and the wife. The wife 

587 



INDEX. 

PARTIES-Continued. 
was a desirable and perhaps a necessary party in  order that on pay- 
ment of permanent damages an easement might pass to defendant. 
Hooker v .  R. R., 156. 

2. Demurrer Ore Tenus-Defect of Parties-Pleadings.- demurrer ore 
tenus to the complaint upon the ground of defect of parties, or that 
the plaintiff did not have the legal capacity to sue, will not be sus- 
tained, as such defense is deemed waived unless taken by a written 
answer or demurrer. Revisal, sec. 478. Kochs v. Jackson, 326. 

3. Same-Corporation-Partnership.--A demurrer ore tenus will not be 
sustained on the ground that  the plaintiff's name appeared to be 
either that of an incorporated company or a partnership, and that  
neither the fact of incorporation nor the names of the partners were 
alleged. Revisal, sec. 478. Ibid. 

4. Deeds and Conveyances-Registration-Sale Under Emecution-Title 
Acquired-Parties.-A purchaser of personal property a t  a n  execution 
sale cannot acquire any right superior to that of the owners of a prior 
registered mortgage thereon, who were not parties to the action. 
Ibid. 

PARTITION. 
1. Tenants in  Common-Partition-Appeal from Clerk-Judge's Discretion 

-Appeal and Error.-In proceedings under a petition for partition 
of lands, the action of the judge in setting aside the report of the 
clerk for a partial division and ordering a sale, for the reason that 
he has found as a fact that the land cannot be fairly divided, is within 
his discretion, and is  not reviewable on appeal. Tayror v. Carrow, 6. 

2. Partition-Tenants i n  Common-Actual Partition-Sale.-Prima facie, 
tenants in common are entitled to actual partition; but only when 
such partition can be made without injury to any of the parties. 
Revisal, 2512. Ibid. 

3. Tenants in Common-Partition-Interlocutory Orders-Final Decree.- 
Until the decree of confirmation by the judge, the proceedings for 
the partition of lands are  not final, but interlocutory, and rest in his 
discretion. Ibid. 

4. flame-Reference.-Before the decree of confirmation, orders made by 
the judge in proceedings for partition, as to a part sale and part actual 
division, allotting a certain part of the lands to one of the petitioners, 
are  interlocutory, and i t  is within his discretion thereafter and before 
entering the final order. of confirmation to refer the matter to new 
commissioners under an order to sell the land for a division of the 
proceeds, having found that  his former order would not have been 
fair to all the parties interested. Ibid. 

5. Partition-Appeal from Clerk-Different Judges-Interlocutory Orders. 
When appeals from the clerk in  proceedings for partition are  made 
successively to different judges, a judge before whom comes a later 
appeal may set aside or modify a former interlocutory order, i t  not 
being required for that purpose that the same judge should have 
passed upon the former appeals. Ibid. 
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PARTNERSHIP. See Contracts; Demurrer. 
1. Partnership-Death of Partner-Dissolution-Debts-Real Estate- 

Heirs a t  Law.-When lands are purchased by a partnership with 
partnership funds, upon the death of one of the partners, in the ab- 
sence of any agreement in the articles of partnership to the contrary, 
his share therein descends to his heir a t  law as real estate, if the per- 
sonal property of the partnership is suEcient to pay all the partnership 
debts and demands. Sherrod v. Mayo, 145.  

2. Same-Deeds and Conveyances.-When the rule applies that lands 
purchased by partnership .funds descend to the heir a t  law, it  is 
immaterial whether the heir of the deceased partner claims his in- 
terest by deed from him or by inheritance. Ibid. 

3. Name-Nurviving Partner.-The heir a t  law to whom a deceased 
partner had conveyed by deed his share of lands purchased with 
partnership funds is entitled to the lands against the rights of the 
surviving partner, in an action by the latter for possession for the 
purpose of winding up the partnership affairs, when i t  appears that 
the partnership personalty is sufficient for the purpose of paying the 
partnership debts and satisfying any claim the surviving partner 
may have, and there is no provision in the articles of the partnership 
agreement of a contrary purpose. Ibid. 

4. Partnership-Dissolution-Personalty - Burviving Partner - Debts.- 
The surviving copartner has the closing up of partnership affairs, the 
reduction of personal property to cash and the settlement of partner- 
ship affairs, and the title to this class of personal property vests a t  
once in  the surviving partner and not in  the personal representative 
of the deceased partner. Revisal, sec. 1579. Ibid. 

5. Partnership-Personalty-Nale by Partner-Vendee-Interest Acquired. 
A sale by a partner of his interest in  a partnership vests in the pur- 
chaser only the vendor's share of the surplus which remains'after 
payment of the partnership debts and the settlement of accounts be- 
tween the partners, and not a share of the partnership personal 
effects. Ibid. 

6 .  Partnership-Contribution of Partners-Dissolution-Payment of Cred- 
itors-Interest-Profits.-A partner is not entitled to interest on his 
contribution to the partnership funds or assets until after the date 
of the dissolution of the firm and the partnership creditors have been 
paid, in  the absence of an agreement to that effect; and the reason 
applies with greater force to the interest upon profits, which cannot 
be sooner ascertained. Moore v. Westbrook, 482. 

7. Partnership-Contributions-Dissolution-Pan of Debts-Adverse 
Interests-Statute of Limitations.-The statute of limitations begins 
to run against a claim of a n  advancement made by one of the partners 
to the firm upon a dissolution after the firm's creditors have been paid, 
for  a t  that time the relationship between the parties becomes ad- 
verse. Ibid. 

PAYMENT. See Bills and Notes; CIaim and Delivery. 

PENALTY STATUTES. See Interpretation of Statutes. 
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PERSONAL INJURY. See Negligence. 

PERSONALTY. See Partnership. 

PHYSICIAN. See Evidence. 

PLATS. See Evidence. 

PLEA. See Homicide. 

PLEADINGS. See Demurrer. 
1. Pleadings -Preparation - Discovery -Afjidavits-Procedure.- When 

the record or proceedings do not disclose the facts upon which a 
motion is made to examine a defendant for the purpose of preparing a 
complaint in an action, the mover must show by affidavit such facts 
as  will entitle him to the order he asks, so that  i t  may appear that 
it  is material and necessary that the examination should be had, and 
that  the information desired is not already accessible to the appli- 
cant. Revisal, sec. 865. Bailey v. Matthews, 78. 

2. Same-Materiality-Good Faith-Courts.-The court is not bound to 
order an examination of a defendant for the purpose of preparing a 
complaint, unless it  is made to appear under oath of the mover that 
such an order is necessary, that the evidence sought to be elicited is 
material, and that the application is made in good faith. Ibid. 

3. Pleadings-Preparation-Discovery-Place of Examination.-An ex: 
amination of defendant to discover facts necessary to be obtained in 
preparing a complaint must be made in the county of his residence. 
Revisal, sec. 866. The right of respondent to refuse to answer in- 
criminative questions touched upon. Ibid. 

4.  Pleadings - Demurrer-Corporate Existence-Suficient Averment.-A 
demurrer to a complaint, in an action against the maker of a note, 

' brought by a bank, an indorsee for value, which was entered upon 
the ground that the corporate existence of the plaintiff had not been 
alleged, will not be sustained when it  appears from the averments 
of the complaint that the defendant had dealt with the plaintiff as if 
i t  had a lawful right to contract with him, and that he impliedly ad- 
mitted its corporate existence by indorsing the note to it as acting 
in a corporate capacity. Bank v. Duffy, 83. 

5. Pleadings-Interpretation-Cause of Action-Demurrer.-The allega- 
tions of a pleading will be liberally construed in favor of the pleader 
for the purpose of ascertaining its meaning and determining its effect, 
with a view of doing substantial justice between the parties (Revisal, 
sec. 4 9 5 ) ,  and if i t  can be seen from i ts  general scope that a party has 
set out a cause of action or defense, though inartificially stated, he 
will not be deprived of it  upon demurrer. Ibid. 

6. Pleadings -Interpretation -Demurrer - Frivolous -Practice. -The 
courts do not encourage the practice of parties moving for judgment 
upon an answer o r  demurrer upon the ground that  they are  frivo- 
lous, and if i t  raises a question, whether of law or fact, fit for con- 
sideration or discussion, a judgment upon tliat ground will be denied. 
Ibid. 
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PLEADINGS-Continued. 
7. Mortgages-Notes-Debtor and Creditor-Additional Becurity-Matu- 

rity-Original Debt-Pleadings-Demurrer,-When a mortgage credi- 
tor has taken a note or other collateral as additional security for his 
debt, which has matured, he may proceed to collect i t  according to its 
tenor, whether the principal debt is due or not, if there is no binding 
stipulation to the contrary; and in his suit upon the collateral note 
under these circumstances a demurrer to the complaint will not be 
sustained. Bixxell v. Roberts, 272. 

8. Pleadings-Interpretation-Substantial Justice.-The allegations of a 
pleading shall be liberally construed with a view to substantial justice 
between the parties, and every reasonable intendment is made in favor 
of the pleader. Wyatt v. R. R., 307. 

9. Bame-Railroads-Fire Damage-Defective Locomotive-Bparks.-In 
a n  action against a railroad company for damages caused by fire 
from the defendant's locomotive, it  was alleged that the defendant 
negligently and carelessly permitted said engine to emit sparks and 
coals of fire, which fell upon plaintiff's property, etc.: Held, the 
preceding allegation in the same paragraph, "in operating and run-, 
ning a n  engine," merely indicated where the engine was a t  the time, 
and what was being done with it, and the pleading was sufficient for 
the introduction of the plaintiff's evidence tending to show, as the 
cause of his damage, that the locomotive was defective. Ibid. 

10. Parties-Non Compos Mentis-Issues-Pleadings InsufSLcient.-A next 
friend for a grantor in a deed having been appointed on the ground 
that the grantor was non compos mentis, he instituted a n  action 
against the grantee to set aside the deed and restrain him from 
cutting the timber thereunder. A guardian was appointed for the 
grantor after the institution of the action, who was made a party 
thereto, but took no active part therein. The restraining order was 
issued and was continued to the hearing. After the death of the 
grantor, his executors were made parties defendant and filed an 
answer saying "that in their opinion the action was not for the 
best interest of the parties." The restraining order was dissolved 
and defendants taxed with costs: Held, the defendants' answer did 
not raise any issue of fact, in  the absence of allegation of bad faith 
or mismanagement of the next friend who had instituted the action. 
Hockoday v. Lawrence, 319. 

11. Pleadings-Demurrer-Allegations of Pleading Attacked-Extrinsic 
Matters.-The pleading to which a demurrer has been filed must 
itself present the defects against which the demurrer is directed and 
the latter must stand or fall by the facts alleged in the pleading 
attacked; and extraneous matters cannot be relied on to show its 
deficiencies. Dalrymple v. Cole, 353. 

POSSESSION. See Evidence; Mortgages. 

POSSESSION, CONSTRUCTIVE. See Mortgages. 

POSSESSION OF WIFE. See Tenant by Curtesy. 

PREMATURE APPEAL. See Appeal and Error. 
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PRESCRIPTIVE RIGHT. See Water and Water-courses. 

PRESUMPTIONS. See Evidence; Husband and Wife; Negligence. 

PRIMA FACIE CASE. See Evidence. 

PRIMARIES. See Elections. 

PRINCIPAL AND AGENT. See Master and Servant; Auctions and Auc- 
tioners. 

1. Principal and Agent-Tax List-Declarations-Evidence.-An abstract 
of taxes made by one purporting to be an agent is incompetent as  
against the principal in the absence of other evidence of agency, it  
being necessary that an agency be proved aliunde the declarations of 
the agent. Sutton v. Lyons, 4. 

2. Principal and Agent-Evidence A1iunde.-Agency may be proved by 
the testimony of the agent. Ibid. 

3. Principal and Agent-Husband and Wife-Goods Sold and Delivered- 
Feme Covert-Sign-False Representations-Questions for Jury.-In 
a n  action to recover from the husband the purchase price of goods 
sold and delivered, there was evidence tending to show that plaintiff's 
salesman made the sale in  the store of the wife, with her name 
properly displayed by sign reading "M. Schultz," in accordance with 
the provisions of Revisal, sec. 218; the transaction was conducted 
personally with the husband, L. Schultz; and the evidence was 
conflicting as  to whether the plaintiff's salesman thought the husband's 
name was Max and was led to believe that he was the M. Schultz 
to whom the goods were sold, and not to his wife, Mamie; that the 
salesman made the order to Max S., and was corrected so as to make 
i t  read M. Schultz; that the impression was caused by the representa- 
tions of defendant, as  an inducement to the trade, reasonably relied 
upon by the plaintiff, that the sale was being made to the husband; 
that  the husband appeared to have full control or management of the 
store: Held, an instruction was erroneous that fixed the liability 
upon the husband unless the jury found that he informed the salesman 
a t  the time that he was the agent of his wife, or unless the salesman 
ascertained that fact from the sign displayed; (1)  the burden of 
proof was on the plaintiff to show that the husband, by false 
representations reasonably relied on, had imposed himself upon the 
company or its agent as &I. Schultz, and assumed that essential por- 
tions of plaintiff's evidence should be accepted as true; (2 )  it  ignored 
defendant's evidence, that about five months previous he had informed 
the managers of plaintiff corporation, a t  its home office, that  he was 
acting merely as agent for his wife. Morse v. Schultx, 165. 

4. Principal and Agent-Acts of Agent-Reputation i n  Part.-One who 
sues on a contract made for his benefit by one assuming to act as his 
agent may not accept the benefits under the contract made for him 
and repudiate the agency as to those moving upon the same subject. 
matter to the other party. Ibid. 

PR1NTIN.G. See Appeal and Error. 

PRIORITIES. See Liens. 
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PRIVILBGES. See Slander. 

PROCEDURE. See Appeal and Error;  Mandamus. 
1. Verdict Inconsistent-Procedure.-In a n  action brought by the in- 

dorsees of a negotiable instrument before maturity to recover against 
the makers, the defense was that the note was without consideration 
and that the indorsees bought with notice a t  the time of purchase. 
Upon a former trial the jury found: (1)  That the note was indorsed 
in due course before maturity; ( 2 )  that  i t  was not given for a valuable 
consideration; ( 3 )  that the plaintiffs were not purchasers with notice. 
The presiding judge set aside the verdict on the third issue, and a t  
a subsequent term the jury found that  the plaintiffs were purchasers 
with notice, and the trial judge rendered judgment for plaintiff: 
Held, the findings of the issues by the two juries were inconsistent, 
and the verdict should have been set aside. Hardy v. Mitchell, 76. 

2. Pleadings - Preparation -Discovery - Afidavits-Procedure.- When 
the record or proceedings do not disclose the facts upon which a 
motion is made to examine a defendant for the purpose of preparing 
a complaint in  an action, the mover must show by affidavit such 
facts as  will entitle him to the order he asks, so that  it  may appear 
that  i t  is material and necessary that  the examination should be had, 
and that the information desired is not already accessible to the ap- 
plicant. Revisal, sec. 865. Bailey v. Yatthews, 78. 

3. Bame-Materiality-Good Faith-Courts.-The court is not bound to 
order an examination of a defendant for the purpose of preparing a 
complaint, unless i t  is made to appear under oath of the mover that  
such an order is necessary, that the evidence sought to be elicited is  
material, and that  the appIication is made in good faith. It&'. 

PROMISE. See Statute of Frauds. 

PROPERTY RIGHTS. See Cruelty to Animals. 

PROXIMATE CAUSE. See Contributory Negligence; Damages; Negligence. 

PUBLIC POLICY. See Insurance. 

PUNITIVE DAMAGES. See Damages ; Slander. 

PURCHASE MONEY. See Liens. 

PURCHASER. See Tenants in  Common; Trusts and Trustees. 

QUESTIONS OF LAW. See Courts; Appeal and Error;  Fraud; Reference. 

RAILROADS. See Carriers of Goods ; Carriers of Passengers; Pleadings ; 
Tenants in Common; Water and Water-courses. 

1. Railroads-Master and Bervant-Messenger Boys-Employment of 
Children-Dangerous Employment-Negligence-Causal Connection- 
Evidence.-The plaintiff's intestate was a boy under twelve years of 
age, employed by the defendant railroad company as a messenger boy, 
with the duties of carrying dispatches and messages from and between 
its certain officers, necessitating his going over defendant's yard 
where there were numerous tracks whereon the trains continuously 
were passing, in the course of his employment: Held, evidence onIy 
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that the intestate was last seen before the injury riding on the corner 
of defendant's box car, and that he  was found thereafter lying on 
defendant's track in the injured condition which within a few hours 
caused his death, is insufficient to take the case to the jury upon 
the question of defendant's negligence, and a motion to nonsuit was 
properly sustained. Pettit  v. R. R., 119. 

2. Railroads-Master and Servant-Employment of Children-Dangerous 
Duties-Instructions to Servant-Scope of Employment-Evidence.- 
In  a n  action to recover damages of defendant for its negligent killing 
of plaintiff's intestate, a boy under twelve years of age, employed to 
carry dispatches or messages across defendant's numerous tracks, 
where trains were continuously passing and repassing, the question 
as  to whether the defendant had instructed the intestate as to the 
dangerous character of his employment becomes immaterial when 
there is no evidence tending to show that the intestate-was engaged 
in his duties to the defendant under the scope of his employment a t  
the time in question or that the injury occurred by reason thereof, 
the burden of showing which was upon the plaintiff. Ibid. 

3. Bame-Trains Without Light or Guard.-Evidence that plaintiff's intes- 
tate, a n  employee on defendant's train, was killed in  a collision with 
another of defendant's trains, which occurred before daylight while 
the train was running backward, with no man or light on the rear 
car, is evidence of defendant's negligence beyond the presumption of 
negligence raised by the mere fact that  he was killed in  a collision. 
Adams v. R. R., 174. 

4. Railroads-Master and Servant-Disobedience of Orders-Evidence- 
Questions for  Jury.-It being material to the issue upon defendant's 
negligence in  an action for damages for the wrongful killing of plain- 
tiff's intestate, as to whether the intestate, a n  employee of defendant, 
a t  the time complained of, was acting in disobedience to defendant's 
orders, or whether he was acting under the orders of one who had 
no authority from defendant to give them, the questions are for the 
jury under conflicting evidence. Ibid. 

5. Railroads-Negligence-Evidence-Contributory Negligence-Nonsuit. 
Under conflicting evidence, when there is a motion by defendant to 
nonsuit, the evidence will be considered in the view most favorable 
to plaintiff; and when i t  appears from the evidence of the latter 
that  the injury complained of was caused by the backing of his 
horse, which had become frightened a t  the approaching train, and a 
consequent injury to the horse and the wagon hitched to him, by a 
collision with the defendant's slowly moving train, and that by keep- 
ing a proper lookout and in the exercise of ordinary care the de- 
fendant's engineer could have avoided the injury, the question raised 
is one for the jury, unless it  appears that, as  a matter of law, the 
plaintiff by his own negligence contributed to the injury complained 
of. Hines v. R. R., 222. 

6. Railroads-Evidence-Contributory Negligence-Continuing Act-Non- 
suit.-When there is evidence that the engineer on defendant's train 
was negligent in  not keeping a proper lookout or in  the exercise of 
ordinary care, in consequence of which the plaintiff's horse backed 
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the wagon to which i t  was hitched upon defendant's slowly moving 
train, to plaintiff's damage, it  would bar the plaintiff's right to re- 
cover if shown that, after the horse began to back, the driver was 
negligent, and this negligence continued to the time of the injury, 
under the surrounding circumstances and conditions. Ibid. 

7.  Railroads-Freight Depot-Dangerous Conditions-Negligence. - A 
railroad company is required to keep its premises in  a reasonably safe 
condition for persons who come for the purpose of receiving freight 
from their depots Autry v. R. R., 293. 

8. Same-Notice-Evidence-Questions for Jury-Contributory Negli- 
gence.-Plaintiff's intestate went to the defendant's freight depot to 
receive heavy machinery packed in boxes, and when leaving, with the 
boxes on his wagon, the wagon wheel fell into a hole, which caused 
the boxes to fall on him and crush his head, and he died from the 
injury thus received. There was evidence tending to show that the 
hole was on the defendant's premises and in the only available way 
of ingress and egress, and that the railroad company had been pre- 
viously notified of the danger of this hole and had promised to rem- 
edy it:  Held, (1) evidence sufficient as  to defendant's negligence to 
sustain a verdict in plaintiff's favor; ( 2 )  the proximate cause of the 
injury was the falling of the wagon wheel into the'hole. Ibid. 

9. Railroads-Off Right of Way-'Contributory Negligence-Buildings-In- 
flammable Conditions.-In an action for damages against a railroad 
company for the negligence of the defendant in  setting fire to plain- 
tiff's buildings, adjoining but not on the right of way, by sparks 
emitted from a passing locomotive, there being no evidence that the . 
fire was communicated from combustible matter on the right of way, 
the right of plaintiffls recovery depends upon whether he could show 
that  the Are was caused by a defective engine, or that i t  was negli- 
gently operated, and evidence sought to establish his contributory 
negligence is incompetent which tends to show that  the buildings 
destroyed were old, neglected, and inflammable, for the plaintiff 
would have the right to assume that the defendant would not run a n  
engine so defective or in  such a negligent manner as  to cause the 
Are. Wyatt v. R. R., 307. 

10. Evidence -Railroads -Negligent Burning -Time of Injury -Other 
Times.--While in  estimating the value of lands and houses on the is- 
sue of damages the jury is restricted to the time of the injury, testi- 
mony as  to the value a t  other times is competent when it  bears on the 
value a t  that  time. Ibid. 

11.  Railroads-Fire Damage-Measure of Damages-Evidence-Tax Deeds. 
Tax deeds are  incompetent evidence of value of plaintiff's lands and 
buildings, in his action to recover damages to his buildings and lands 
caused by defendant's negligence, or to show a reduction in the dam- 
ages from the amount that plaintiff's evidence tended to establish. 
Ibid. 

12.  Railroads-Negligence-Presumptions-Operation of Trains-Damage 
by Fire-Skillful Employees-Prudent Operation-Questions of Fact  
-Burden of Proof.-When, in an action to recover damages for the 
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destruction of plaintiff's buildings by fire along or near the right of 
way of a railroad company, which was alleged to have been caused 
by the latter's negligence, either in  the defective conditton of de- 
fendant's locomotive or in  its operation or running, there are two is- 
sues, presenting the questions separately, (1) as to whether the 
engine set the property on fire, and ( 2 )  whether i t  was properly 
equipped and competently run  i n  a careful manner, the affirmative 
answer to the first issue raises a presumption of negligence which the 
defendant must rebut by showing under the second issue that  the 
locomotivf was properly equipped, and with competent employees 
i n  charge, who prudently operated it. Currie v. R. R., 419. 

13. Name-Intimation of Court-Opinion-Interpretation of 8tatutes.-In 
a n  action to recover damages against defendant railroad company for 
the alleged negligent burning and destruction of plaintiff's property 
by fire along the former's right of way, when by their affirmative an- 
swer to a n  issue the jury have found that the fire was caused by de- 
fendant's locomotive, a presumption of fact is raised, upon the ques- 
tion presented by the second issue as to whether the engine was 
properly equipped and run by competent employees, which i t  is for 
the jury to decide; and should the trial judge instruct that if the de- 
fendant's evidence on the second issue is found to be true as  fact by 
the jury, they should answer the issue for the defendant, i t  would be 
a n  expression of opinion by the judge upon the weight of the evidence 
prohibited by statute. Williams v. R. R., 130 N. C., 116, cited and 
overruled. Ibid. 

14. Railroads-Damages by Fire-Running of Trains-Defective Locomo- 
tive-Negligenec-Evidence.--Testimony that the defendant's engine, 
which caused the destruction of plaintiff's buildings along the right 
of-way of the former, had patches on the wire netting, and that  the 
covering of the manhole had long openings in it, when square ones 
would have been safer, and the former had been rejected a t  the 
master mechanics' convention because the sparks would get hung 
there, and would choke up the engine, with the effect that  flames 
would come out of the furnace when the door was open, etc., and that 
the defendant used this netting because i t  had a stock on hand: 
Held, some evidence that  a n  old and defective spark arrester on the 
locomotive had caused the damages alleged. Ibid. 

15. Railroads-Operation of Trains-Negligence-Evidence.-When perti- 
nent to the inquiry as  to whether plaintiff's damage by fire was 
caused by the negligence of the defendant's employees on its locomo- 
tive, evidence only of the speed of the train, without inquiry as  to 
what the engineer or his fireman were doing a t  the time i t  passed 
the plaintiff's property, or whether sparks were then escaping, etc., 
is sufficient to show that the locomotive was carefully or prudently 
being run and operated, quere. Ibid. 

16. Railroads-Negligence-Damage by Fire-Evidence-Nonsuit.-Evi- 
dence held sufficient as  tending to show negligence of defendant in 
causing the destruction of plaintiff's lumber plant near the right of 
way by fire E o m  its passing locomotive, which tends to show that 
on Sunday, the day of the fire, two of defendant's locomotives passed 
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RAILROADS-Continued. 
in  twenty minutes of each other; there was no smoke or other evi- 
dence of fire in the plant before the locomotives passed; thereafter, 
within fifteen minutes, the plant was burning; the engineer on the 
second locomotive did not notice any smoke there a s  he passed the 
plant; and sparks, cinders, and heavy smoke were coming from this 
train. Ibid. 

17. Railroads-Interstate Commerce-Federal Employers' Liability Act.- 
The act of Congress of April 12, 1908, known as  the Federal Em- 
ployers' Liability Act, applies only to a carrier by railroad while 
engaged in interstate commerce, and only to an employee "suffering 
injury while he is  employed by such carrier i n  such commerce." 
Zachary v. R. R., 496. 

18.  Same.-The killing of a railroad employee by a local switch engine 
while backing down the main line for the purpose of cutting out box 
cars from a n  interstate train, to place them in making up a n  un- 
connected train to run from and to points in  the State, after he had 
left the train and was crossing the railroad yards to his boarding 
place, does not constitute a cause which falls within the provisions 
of the Federal Employers' Liability Act. Ibid. 

19. same-~e isor  and Lessee-North Carolina Railroad.-By reason of i ts  
lease to the Southern Railway Company, the North Carolina Rail- 
road Company does not become a n  interstate carrier, and while the 
latter is held to be liable as  lessor for  the negligent acts of omission 
or commission in certain instances when a n  injury is  inflicted by its 
lessee, yet the Federal Employers' Liability Act can have no applica- 
tion when i t  appears that  the employee was injured after he was 
off duty from an interstate train, and expecting to go on duty after 
another train had been made up for  a destination within the State. 
Ibid. 

20. Railroads-Master and Servant-Railroad Crossings-Negligence- 
Questions for Jury.-Evidence tending to show that plaintiff's intes- 
tate, an employee of a railroad, was killed a t  night by defendant 
railroad company's shifting engine running backward without light or 
flagman on the end of the tender, a t  the rate of fifteen or twenty 
miles a n  hour, and while he was going to his boarding place, where 
he and other employees customarily passed, is sufficient for the jury 
upon the question of defendant's negligence. Ibid. 

21. Railroads-Crossings-Look and Liaten-Master and Servant-Nature 
of Employment.-While a n  employee of a railroad 'must exercise rea- 
sonable care for his own safety, the rule that  one who crosses a rail- 
road track must, as  a matter of law. look and listen before doing so 
does not apply in  all i ts  strictness to one who is  employed in a rail- 
road yard and whose duty makes i t  necessary for him to go fre- 
quently upon the tracks. Ibid. 

22. Railroads-Crossings-Master and 8ervant-Nature of Employment- 
Contributory Negligence-Questiorbs for  Jury.-There was evidence 
tending to show that defendant's fireman, who had just come in on 
defendant's train, was hurrying across i ts  tracks a t  night to his 
boarding-house for his supper, going by the way ordinarily used by 
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himself and other employees, with the purpose of soon returning to 
go out as  fireman on another train of the defendant, and was run 
over and killed by defendant's switching engine running backward a t  
the rate  of fifteen or twenty miles a n  hour, without light or lookout 
on the end of the tender; that another engine nearby with its blower 
on was making a loud noise so that the bell of the engine causing the 
death could not be heard by the intestate. There was evidence to the 
contrary: Held, the question of contributory negligence was not one 
of law, but for the jury to determine. Ibid. 

Railroads-Master and Servant-"Flying Switch"-Negligence-Evi- 
dence-Questions for  Jury.-When i t  appears that  plaintiff's intestate, 
i n  a n  action for damages against a railroad company for his negligent 
killing, was engaged within the scope of his employment in  uncoupling 
cars from which other cars were being switched upon a siding, and 
that  while the cars were moving he had placed himself on the front of 
a car for the purpose of uncoupling others from it, and was seen in 
this position by a witness, and a moment after he had disappeared, 
having fallen between the cars, to his injury and consequent death, 
evidence tending to show that a t  the time of the injury defendant's 
engineer was making what is  known as  a "flying switch," and that  
this method of switching cars is not a safe and proper one to pursue, 
is sufficient upon the defendant's negligence to be submitted to the 
jury on that  issue, and motion as  of nonsuit should not be sustained. 
Hamilton v. Lumber Co., 519. 

Railroads-Master and Servant-Fellow-servant Act-Logging Roads- 
Negligence-"Waysn-Interpretation of Statutes.-The Fellow-servant 
Law, Revisal, sec. 2646, applies to logging roads operated by the 
agency of steam; but the right of action given a n  employee injured 
by reason of defective "machinery, ways, or appliances," by the use 
of the word "ways" refers in  that particular to roadways and objective 
conditions relevant to the inquiry which i t  is the duty of the employer 
to provide; and not, as  in  this case, where the alleged negligent kill- 
ing of an employee was by reason of the negligence of the defendant's 
engineer in  making a flying switch, a method testified to as  not being 
a safe and proper one. Ibid. 

Railroads-"Flying SwitchD-Master and Servant-"Assumption of 
Risksn-Continuing to Work-Contributory Negligence.-Where it is 
shown that plaintiff's intestate was killed while acting under the direc- 
tion of defendant's engineer in making a "flying switch," which was 
not a safe and proper one to pursue, the doctrine of assumption of 
risks is not applicable in  its technical meaning; and the effect of the 
intestate having worked on in the presence of dangerous conditions 
which are  known and observed must be considered on the question 
whether the attendant dangers were so obvious that  a man of ordi- 
nary prudence and acting with such prudence should have quit the 
employment rather than incur them. Ibid. 

26. Railroads-"Flying Switchn-Master and Servant-Continuing to Work 
-Contributory Negligence-Disobedience of Orders-Evidence.- 
When, i n  an action against a railroad company for damages for the 
negligent killing of plaintiff's intestate, a brakeman and switchman, 
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RAILROADS-Continued. 
while making a "flying switch," the defense is relied on that  the in- 
testate continued to do the work when the danger of thus switching 
was obvious and apparent to him, i t  is competent for the plaintiff to 
show that  the engineer sent some one to help the intestate perform 
the services then required of him, as  relevant to the inquiry as  to 
whether the intestate was acting with the knowledge of the engineer 
as vice principal, or acting under his orders; or whether the intestate 
had reasonable apprehension of being discharged if he disobeyed them. 
Ibid. 

Railroads-Crossings-Issues-Negligence-'Last Clear Chance" -Ev& 
dence.-In a n  action for damages to plaintiff's team while endeavoring 
to cross defendant railroad company's track a t  a public crossing, no 
issue as  to the last clear chance is raised on evidence tending to show, 
on plaintiff's part, that a t  a signal from defendant's watchman he was 
endeavoring to and would have crossed safely except for the act of 
defendant's yardmaster in  slapping his mules in  the face, causing them 
to run  into a passing train; and on defendant's part, that the 
watchman signaled the plaintiff's driver to stop, and that  the injury 
was caused by his not having done so and by whipping up his team 
when the yardmaster was endeavoring to prevent his croesing a t  the 
time. Davidson v. R. R., 678. 

Issues-"Last Clear Chancev-Objections and Exceptions-Issues Bub- 
mttted-Issues Requested.-When the complaining party has not 
submitted a n  issue, or excepted to the issues tendefed, he cannot 
successfully appeal for the failure or refusal of the judge to submit 
the issue. Ibid. 

Railroads-Crossings-Contributory Negligence - Instructions - Evi- 
dence-Intimation of Court.-In a n  action for damages for injury to 
plaintiff's mules and wagon a t  a railroad crossing in a collision with 
the passing train of defendant railroad company, under conflicting 
evidence as to whether the proximate cause was the negligence of 
the defendant's employees or the negligence of the plaintiff's driver 
in  whipping up the mules when the employees were endeavoring to 
keep them from crossing the track, it  is reversible error appearing of 
record for the trial judge to instruct the jury that they should answer 
the issue as  to contributory negligence in  the affirmative, should 
they find that plaintiff's driver, by assisting the defendant's em- 
ployees to stop the mules, could have avoided the injury complained 
of; and if they do not so find, they will answer this issue "Yes." 
Ibid. 

Railroads-Master and Servant-Safe PZace to Work-Evidence-Ques. 
tions for  Jury,-The plaintiff, a brakeman on defendant railroad 
company's train, demanded damages from the  company in this action 
for a n  injury to his foot, which was mashed by the revolving wheel of 
a n  engine to a train upon which his services were engaged, and intro- 
duced evidence tending to show negligence in that the defendant fur- 
nished an old engine with a dangerous .step and one placed too high 
up for safety in boarding a moving train; that  defendant permitted a 
sprinkling hose to drip water on the step and form ice there, making 
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the step more dangerous; that  defendant did not instruct him, a n  
inexperienced hand, in  the discharge of his duties; that i t  was neces- 
sary for  plaintiff to use this step in  the performance of his duties; 
that  he had been instructed to use this step, and had done so with 
the knowledge of the conductor, and that  instruction had been given 
to another employee to remove the ice which had formed on the 
step, which had not been done, and that the ice was not seen by him 
in attempting to board the engine. a t  night while running three or 
four miles a n  h o u r  a t  a station:. Held, the case was properly sub- 
mitted to the jury upon the question of negligence and contributory 
negligence. Urquhart v. R. R., 582. 

31. Railroads-Master and Servant-Safe Place to Work-Assumption of 
-Risks.-The doctrine of assumption of risks has no application where 
an employee of a railroad company is injured in the discharge of his 
duties, proximately caused by defective ways or appliances furnished 
by the company which his employment requires him to use. Ibid. 

32. Defective Steps-Negligence.-A step to an engine or tender without 
sides thereto is a defective appliance. Ibid. 

RAPE. 
1. Rape-Assault with Intent-Evidence 8ufficient.-Evidence of a n  as- 

sault upon a twelve-year-old girl with the intent to commit rape held 
sufficient which tended to show undue familiarities taken with the 
person of the girl by the prisoner in  placing his hands upon her person 
under her clothes, in  a secluded place, desisting when a neighbor called 
her, and appearing a t  the time to be listening for interruptions; 
and that this familiarity had been taken i n  like manner previously 
on the same day. S. a. Leak, 644. 

2. Instructions-Prayers Requested-Substance-Sufsccient Compliance.- 
The prayers for special instruction requested by defendant in  a n  
action for an assault with intent to commit rape being substantially 
given, no error is found therein. Ibid. 

3. Rape-Assault with Intent-Burden of Proof.-In order to convict of 
a n  assault with the intent to commit rape, not only the assault, but 
the intent, must be shown beyond a reasonable doubt, and the pur- 
pose of accomplishing the intent notwithstanding resistance made. 
Ibid. 

4. Rape, Assault with Intent-Conviction-Less Offense.-When the pris- 
oner is tried for a n  assault with intent to commit rape, the jury may 
return their verdict of a less offense, assault and battery, o r  simple 
assault, if there is evidence thereof. Ibid. , 

5. Rape, Assault with Intent-Other Acts-Intent-Evidence.-Upon a 
triaI for an assault with the intent to commit rape, it  is competent to 
show that  a short time before it  is alleged the defendant committed 
the assault with the felonious intent, the prosecutrix passed him a s  he 
was sitting on the steps, and that he caught her by the ankle and 
said, "You are as fat  as  a pig, aren't y o u ? ' a s  evidence tending to 
show another assault committed under the indictment, and the 
prisoner's animus and intent upon the second assault. Ibid. 
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RAPE-Continued. 

6. Rape, Assault with Intent-Eviden,ce-"Listening"-Opinion-$'act.- 
The testimony of the prosecutrix, that the prisoner "listened" a t  the 
time of making the alleged assault with intent to commit rape, is not 
objectionable upon the ground that  it was a n  expression of a n  opinion. 
Britt  v. R. R., 148 N. C., 37; Wilkinson v. Dunbar, 149 N. C., 20, cited 
and approved. Ibid. 

I RATIFICATION. See Principal and Agent. ~ RECORD, PRINTING. See Appeal and Error. 

I RECORDER'S COURT. See Courts; Interpretation of Statutes. 

I REFERENCE. 
1. Reference-Findings of Facts-Exceptions-Trial Judge-Deliberation 

--Some Evidence-Appeal and Error.-When exceptions are  made to 
the findings of fact of a referee, i t  is the duty of the trial judge to 
deliberate and decide upon each exception and draw his own con- 
clusions from the evidence thereon, using his own faculties in  ascer- 
taining the t ruth of the matter; and when he  otherwise acts upon 
the report, and sustains the referee's findings merely because there 
is  some evidence to support them, i t  constitutes reversible error. 
The different rule of the Supreme Court on appeal discussed by 
WALKER, J. Thompson v. Smith, 345. 

2. Appeal and Error-Reference-&'indings of Fact-Objections and Excep- 
tions-Assignments of Error-Procedure.-A party appealing from a 
finding of fact by the referee, upon the ground that there was no evi- 
dence to support it, should enter his exyption to the evidence before 
the referee as  well as to the findings of fact, and have both exceptions 
reviewed by the judge, and then on appeal embrace in  his assignments 
of error the exceptions to the evidence, for the appellate court is not 
required to examine the record for incompetent evidence not pointed 
out by exception, and pass upon its admissibility. Moore v. West- 
brook, 482. 

3. Reference-Issues Demanded.-The trial judge should submit to the 
- jury issues demanded by a party to a case referred who has not 

waived his right, under ,the reference, to a jury trial. Ibid. 

4. Procedure-Interpretation of Statutes.-A former judgment appealed 
from and affirmed by the Supreme Court, "that the defendants do re- 
cover against the plaintiff and the surety on his prosecution bond 
the costs 'of this action," does not preclude a subsequent trial judge 
from taxing the cost of reference "against either party o r  apportioning 
i t  among the parties in  his discretion" (Revisal, sec. 1268); and, in  
this case, i t  is ordered that a t  a subsequent term the trial judge pass 
on the question and tax the cost of the reference in  accordance with 
the statute. Horner v. Water Co., 494. 

5. Appeal and Error-Reference-Judgment-Burden of Presumptions- 
procedure.-The presumption on appeal to the Supreme Court is  
that  the judgment of the lower court is correct; and a pro forma 
judgment. entered by the trial judge confirming a report of a referee 
improperly throws the burden of this presumption upon the appellant 
and is unfair to him, and to the Supreme Court, which has a right to 
the judge's well-considered conclusions. Overman v. Lanier, 537. 
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REGISTRATION. See Contracts; Deeds and Conveyances; Elections; Liens. 

RELATIONSHIP. See Evidence. 

RELEASE, CONDITIONAL. See Master and Servant. 

1. Religious Denominations-Congregational-Individual Churches-Man- 
agement-"Conference."-In a congregational religious system or 
denomination, as  distinguished from a connectional one, the associa- 
tion of churches is purely voluntary for the purpose of joining their 
efforts for missions and similar work, having no supervision, control, 
or governmental authority of any kind over the individual congrega- 
tions, which are  absolutely independent of each other. Conference v. 
Allen, 524. 

2. Same-Appointment of Pastor.-A congregational association of 
churches has no authority to appoint a pastor for one of its churches 
to supersede the one whom that  church has regularly appointed. 
Ibid. 

3. Same - Trustees at Will - Notice -Interpretation of Statutes. - A  
church has authority to appoint a "suitable number" of its own trus- 
tees under our statutes, for the purpose of acquiring and holding 
church property, "from time to time and a t  any time . . . in  such 
manner as  such body, etc., deem proper," and remove them or any 
of them a t  will, and while the congregational regulations of the de- 
nomination with which the church in question is affiliated has pro- 
vided a notice to be given for the trial of "offenses," i t  does not 
apply to the election or removal of trustees nor take from the church 
i ts  rights when in conflict with the statutes. Revisal, secs. 2670, 
2671. Ibid. 

4. Name-"Majority RuleH-Interference.-A church of the congregational 
system having the right under our statutes to remove its trustees or 
any .of them a t  will, and having duly and regularly elected certain 
trustees to supersede several theretofore elected, holds the church 
property through those trustees later elected, and has the right to 
the use of the church for religious services without molestation from 
the trustees removed, or from its conference; especially so, in  this 
case, where the trustees as  newly constituted were a majority, even 
counting the deposed ones. Ibid. 

REMOVAL OF CAUSES. 
Executors and Administrators-Removal of Causes-Action by Adminis- 

trator-Venue.-An action by an administrator upon a life insurance 
policy of his intestate is properly brought in  the county where the 
administrator resides, not necessarily where the bond is filed, the 
addition of the words, "administrator, etc.," being descriptive of his 
title or the capacity in  which he sues (Revisal, secs. 424 and 421); 
and Revisal, see. 421, makes a distinction between actions in which 
the  administrator is sued, for then the action shall be brought i n  
the county where the bond is filed. Revisal, secs. 419, 421, have no 
application. Whitford v. Insurance Co., 42. 
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REPAIRS. See Landlord and Tenant. 

REPUDIATION. See Principal and Agent. 

RESERVATION. See Deeds and Conveyances. 

RES GESTB. See Evidence. 

RETURNS. See Elections. 

REVENUE LICENSE. See Evidence. 

REVISAL. 
SEC. 
38. No adverse interest shown upon which to remove administrator. 

Morgan v. Morgau, 169. 
39. Motion to nonsuit upon evidence should not be sustained before 

plaintiff rests his case. McKellar v. McKay, 283. 
111. When mother is next of kin and entitled to equal distribution with 

children. Wells v. Wells, 246. 
132. Has not application i n  this case as to the mother being next of kin 

and entitled to equal distribution with children. Wells v. Wells, 
246. 

218. Sign of defendant free trader displayed in accordance with this sec- 
tion, evidence sufficient to submit case to jury, with burden on 
plaintiff. Morse v. SchuTtx, 165. 

395 ( 6 ) .  When the statute of limitations runs from the discovery of the 
fraud or when it  should have been discovered i n  the exercise of 
ordinary care. Sinclair v. Teal, 458. 

419. Venue in action by administrator upon life insurance policy should 
be where administrator's bond is  filed. Whitford v. Inmwanee 
Go., 42. 

421. Venue in action by administrator upon life insurance policy should 
be where administrator's bond is filed; not place of his residence. 
Whitford v. Insurance Go., 42. - 

424. Venue in action by administrator upon life insurance policy should 
be where administrator's bond is  filed; not place of residence. 
Whitford v. Insurance Co., 42. 

478. Demurrer ore tenus to complaint for defect of parties or legal ca- * 

pacity to sue is not sufficient and deemed waived i f  not in  writing. 
Kochs v. Jackson, 326. 

495. Pleadings in,terpreted to o b M n  substantial justice between the parties. 
Bank v. Duffy, 83. 

591. Appellant failing to request judge to appoint a day to settle case on 
appeal, appellee's cases taken. Burlingham v. Canady, 177. 

598. When execution against the person can only be stayed by giving a 
bond securing the judgment. Howie v. Bpittle, 180. 

625. When execution against the person may issue upon return of execu- 
tion against the property unsatisfied. Howie v. Spittle, 180. 

727. When execution against the person may issue upon return of execu- 
tion against the property unsatisfied. Howie v. Spittle, 180. 
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SEC 
806. Application made in good faith to restrain cutting timber need not 

allege insolvency. The order should be continued to hearing if ap- 
parent title to lands is shown. Lodge v. Ijames, 159. 

807. Application made in good faith to restrain cutting timber need not 
allege insolvency. The order should be continued to hearing if ap- 
parent title to lands is shown. Lodge v. Ijames, 159. 

808. Application made in good faith to restrain cutting timber need not 
allege insolvency. The order should be continued to hearing if ap- 
parent title to lands is  shown. Lodge v. Ijames, 159. 

809. Application made in good faith to restrain cutting timber need not 
allege insolvency. The order should be continued to hearing if 
apparent title to lands is shown. Lodge v. Ijames, 159. 

824. Upon mandamus against road commissioners, an issue as  to whether 
a certain parson had been elected a member upon the facts in evi- 
dence should be transferred to Superior Court for trial. Edgerton 
v. Kirby, 347. 

865. Matters necessary to  be shown to examine defendant preparatory to 
drawing complaint. Bailey v. Matthews, 78. 

866. Examination of defendant preparatory to drawing complaint made 
in county of his residence. Bailey v. Matthews, 78. 

1206. Upon former appeal i t  was adjudged that  receiver pay certain liens 
for labor and material, and nonpayment cannot be urged on second 
appeal. Riley v. Sears, 267. 

1268. After sustaining a n  appeal the judgment of the trial court ordering 
that a recovery be had of defendant of the costs of the action, does 
not preclude the trial judge from subsequently taxing the costs of 
reference therein. Horner v. Water Co., 494. 

1491. This section not applicable under the speciaI facts i n  this case. 
Dunn v. Patrick, 248. 

1504. Trial judge should fix compensation for services of surveyor. LaRoque 
v. Kennedy, 361. 

1579. Title to partnership personalty vests in  surviving partner, and not in 
administrator. Sherrod v. Mayo, 144. 

1636. In  criminal conversation brought by husband evidence of wife in- 
competent in  rebuttal. Grant v. Mitchell, 15. 

1689. A bona fide wholesale dealer in  cotton bound by representation of his 
agent a t  time of making contract, a s  showing mutual intent that 
actual cotton was not to be delivered. Sprunt v. May, 388. 

1689. To prevent repugnancy ,to this section the provisions a s  to wholesale 
dealers and manufacturers, placed a t  the end of section 1689, should 
refer to section 1691. Rodgers v. Bell, 378. 

1689. The provisions of this section, exempting manufacturers and whole- 
sale dealers, apply to quantum of proof, and properly refer to 
section 1691. Rodgers v. Bell, 378. 

1691. The provisions of section 1689, as to wholesale dealers and manufac- 
turers, apply to quantum of proof and refer to ,this section. Rodgers 
v. Bell, 378. 
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SEC 

1822 ( 2 ) .  Writ of habeas corpus cannot successfully be sued out, when. 
Howie v. Spittle, 180. 

1930. When filing inventory of property will not exempt the defendant 
from arrest. Howie v. Spittle, 180. 

1930 et seq. Defendant must show a valid discharge from imprisonment. 
Howie v. Spittle, 180. 

1981a. This section does not include employment of children except a s  
therein stated. Pettit  v. R. R., 119. 

2006. Surety on stay bond liable for rents and profits i n  ejectment proceed- 
ings. Dunn v. Patrick. 248. 

2008. This action not applicable under the special facts in this case. Dunn 
v. Patrick, 248. 

2008. Surety on stay bond liable for rents and profits in  ejectment proceed- 
ings. Dunn v. Patrick, 248.- 

2016. Architects' plans and labor are  not within the meaning of this sec- 
tion. Stephens v. Hicks, 239. 

2107. Laws of 1911, ch. 109, does not extend to conveyances of personalty o r  
gifts by the wife to the husband, and Chis section is to prevent a 
burden or charge upon the wife's property. Rea v. Rea, 629. 

2176. Against one not a holder of negotiable instrument in  due course, the 
absence of consideration is a defense. Hardy v. Mitchell, 76. 

2512. Prima facie tenants in  common are entitled to actual partition, but 
without injury to parties. Tayloe v. Carrow, 6. 

2634. I n  order to recover the penalty for failure of railroad company to 
pay claims, the claim must be presented within the required time, 
and evidence in  defense is competent to show destruction of the 
goods from inherent vice or defects. Currie v. R. R., 432. 

2670. The regulations of a congregational church as  to the appointment of 
trustees cannot interfere with the provisions of this section. Con- 
ference v. Allen, 524. 

2671. The regulations of a congregational chdrch as  to the appointment of 
trustees cannot interfere with the provisions of this section. Con- 
ference v. Allen, 524. 

3194. A trial magistrate should caution defendant without counsel, tried 
for larceny, that his refusal to testify would not prejudice, and de- 
fendant's declarations otherwise are  incompetent evidence. S. v. 
Vaughan, 615. 

3299. A dog is a domestic animal and is the subject of property, and under 
a n  indictment for cruelty to animals, his past vicious habits and the 
knowledge of the owner thereof is not a sufficient defense. S. v. 
Smith, 628. 

3358. Semble, the principle that a husband is responsible for certain acts 
of his wife does not apply in  instances of abduction of a girl under 
fourteen years of age. S. v. Nowell, 649. 

,3576. Conduct of manager of elections interfering with freedom or purity 
of election is  punishable. S. v. Cole, 618. 

3592. A willful neglect or ommission of duty. by board of aldermen, makes 
them liable to indictment. Battle v. Rocky Mount, 330. 
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SEC. 

3670. An entry is unlawful when made with a strong hand and by multitude 
of people upon the possession of lands of another, though with a 
superior title. S. v. Davenport, 596. 

3823. To prevent repugnancy to this section, the provisions as to wholesale 
dealers and manufacturers, placed a t  end of section 1689, should 
refer to section 1691. Rodgers v. Bell, 378. 

ROAD COMMISSIONERS. See Mandamus. 

RULE OF THE PRUDENT MAN. See Contributory Negligence. 

SALES. See Auctions and Auctioneers; Intoxicating Liquors; Mortgages; 
Partition; Partnership; Trusts and Trustees. 

SCHOOL DISTRICTS. 
1. School Districts-Indebtedness-Constitutional Law-Vote of People.- 

A special school district created by the Legislature is subject to the 
restrictions and limitations of the Constitution in  reference to munici- 
pal indebtedness, and ,to the methods and powers of taxation therein 
prescribed. Ellis v. Trustees, 10. 

2. Same-Bond Issues-Schoolhouse-Necessary Expense-Injunction.- 
The erection of a school building is not a necessary expense within 
the meaning of Art. VI1, sec. 7, of our Constitution, and a n  issue of 
bonds for that purpose by a special school district is invalid and may 
be enjoined, unless the proposed issue shall have accordingly been 
submitted to a vote of the people. Ibid. 

3. Bond Issues-Municipal Indebtedness-School Districts-Taxation.- 
The payment of bonds constituting a valid municipal indebtedness may 
be enforced by appropriate taxation. Ibid. 

4. Same-Power to Mortgage-General Indebtedness-Vote of People.- 
A IegislaGve enactment authorizing a special school district to "pur- 
chase and hold real and personal property and to sell, mortgage, and 
transfer the same for school purposes," etc., and approved by a ma- 
jority of the qualified voters of the school district, a t  most only 
authorizes a mortgage on specific property, and is not sufficient to the 
validity of bonds issued by the trustees for school purposes, which 
constitute a general indebtedness of the district, and where their 
payment may be enforced by taxation. Ibid. 

SCIENTER. See Evidence. 

SCOPE OF ElWPLOYMENT. See Master and Servant. 

SECOND APPEAL. See Appeal and Error. 

SECURITY, ADDITIONAL. See Mortgages. 

SELF-DEFENSE. See Homicide. 

SENTENCE. See Judgments. 

SETTLEMENT OF CASE. See Appeal and Error. 

SIDEWALKS. See Trespass. 
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SLANDER. 
1. Slander-Privileged Utterances-Interest-JustifLcation-Good Faith- 

Manner.-To justify words alleged to have been slanderously spoken, . 
and to bring himself within the protection which attaches to eom- 
munications made in the fulfillment of a duty, the defendant must 
show something more than a n  honest belief in  the truth of his utter- 
ances, for he  must show that the communication was made in good 
faith on a n  occasion which justified his making i t ;  and the manner 
i n  which i t  is uttered may take them out of the privilege. Fields v. 
Bynum, 413. 

2. Same-Presence of 0ther.y-Accusations.-When in  a n  action for slan- 
der the defendant seeks to avoid civil liability upon the ground that  
the occasion was a privileged one, and it  appears that the defendant 
sought the plaintiff and in the presence of other persons accused him 
of burning a certain mill in  the operation of which the defendant had 
a certain interest, and charged him with burning another mill on 
same place previously, also saying to the plaintiff that his neighbors 
believed that  he burned it, the comn~unication cannot be said to have 
been fairly and impartially made on a proper occasion, in a proper 
manner, which is necessary for the defendant to establish in  order 
t o  make his plea available. Ibid. 

3. Slander-Pleadings-General Damages-Measure.-When general dam- 
ages are sought in  a n  action of slander for words spoken which a re  
actionable per se, compensatory damages may be awarded which em- 
brace compensation for those injuries which the law will presume 
must naturally, proximately, and necessarily result, including injury 
to the feelings and mental suffering endured in consequence; and i t  is 
not incumbent on the plaintiff to introduce evidence that he has suf- 
fered special damage in such instances. Ibid. 

4. Same-Malice-Intent-Punitive Damages.-When there is evidence 
tending to show slander actionable per se, as  appears from the facts 
i n  this case, and general damage is alleged, it  is also competent for 
the jury t o  award punitive damages in their discretion, if they a re  
satisfied by the greater weight of the evidence that the utterances were 
made from personal malice, with the design or purpose to injure the 
plaintiff, i n  a wanton or reckless disregard of his rights. Ibid. 

SPECIAL PROCEEDIN,GS. See Execu,tors and Administrators. 

SPIRITUOUS LIQUORS. See Intoxicating Liquors. 

STATUTE O F  FRAUDS. See Auctions and Auctioneers. 
1. Statute of Frauds-Third Persons.-The statute of frauds is not avail- 

able as  to third parties, and strangers to the transaction cannot avail 
themselves of this plea. Plaster Co. v. Plaster Co., 455. 

2. Statute of Frauds-Debt or Default of Another-Parol Promise-01-dgi- 
nal Liability.-The liability of a promisor to answer, "upon special 
promise, the debt, default, o r  miscarriage of another person" under 
the statute of frauds, is governed by whether the promise creates a n  
original obligation or is collateral to i t  and merely superadded to 
the promise of another to pay the debt, he remaining liable, for in the 
latter instance the promisor is not liable unless there is a writing 
to that  effect, whether the promise is made a t  the time the debt is  
created or not. Peele v. Powell, 553. 
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STATUTE O F  FRAUDS-Continued. 
3. Same-Credit.-The obligation of a promisor to answer for the "debt, 

default, or miscarriage of another" is original and binding if made 
a t  the time or before the debt is created, when the credit is given 
solcly to the promisor or to both. Ibid. 

4. Same-Express Promise-Consideration-Evidence.-To make the oral 
special promise binding upon the promisor to answer for the debt, 
etc., of another, the promise must be express and not solely implied by 
law, and founded upon a consideration such as  the immediate and 
pecuniary benefit of the promisor in the transaction, as  in  instances 
of joint principals, or the release of the original debtor, or harm or  
benefit passing between the promisor and the creditor, or to pay out 
of a particular fund of the debtor in  the hands of the promisor; but 
if the funds are  not actually in  his hands and he does not receive 
them, his promise is not personally binding. Ibid. 

5. Statute of Frauds-Debt or Default of Another-Consideration Ex- 
pressed-Implication.-A written promise to answer for the debt, etc.. 
of another need not express the consideration, and i t  may be estab- 
lished by parol. Ibid. 

6. Statute of Frauds-Debt or Default of Another-Parol Promise-Lia- 
bility-Definition.-A parol promise to answer for the debt, etc., of 
another which is  not enforcible is defined to be "an under,taking by a 
person not before liable, for the purpose of securing or performing the 
same duty for which the party for whom the undertaking is made 
continues liable." Sheppard v. Newton, 139 N. C., 535, cited and 
approved. Ibid. 

7. Statute of Frauds-Debt or Default of Another-Evidence of Debt-De- 
c'eased-~ransactions and Communications.-In a n  action upon the 
special promise of the deceased, against his administrator, for goods 
sold and delivered to another, i t  is competent for the plaintiff to . 
prove the indebtedness of such other person by his verified account 
and other competent evidence, as  such would not involvc evidence of 
transactions and communications with a deceased person, prohibited 
by statute, but to recover of the estate of the deceased, the promise to 
answer for the debt must be shown in a manner not prohibited by the 
statute of frauds. Ibid. 

8. Xtatute of Frauds-Debt or Default of Another-Promise-Running Ac- 
counts-Specific Occasion-Evidence.-In a n  action against a prom- 
isor to recover on a n  account for goods sold and delivered, there was 
testimony by a witness, a n  employee of the plaintiff, that  about the 
time of the sale of the last item the plaintiff told him not to let the . 
debtor have any more goods without the written order of the promisor; 
that  the debtor had no credit: Held, evidence that  the debtor had 
credit prior to that  time, and a general statement made by the wit- 
ness that the goods had been theretofore sold on the credit extended 
the promisor must be accompanied by evidence of something said or 
done by the promisor authorizing *the extension of credit, to have any 
weight. Ibid. 

9. Statute of Frauds-Debt or Default of Another-Promise-Insuficient 
Evidence.-In a n  action to hold a n  alleged promisor liable for a run- 
ning account of goods sold to another, evidence that  the promisor 
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STATUTE OF FRAUDS-Continued. 
told the plaintiff to let the debtor have goods and he would see that  
they were paid for, without anything to show that goods were sold 
the debtor a t  that  time, should not be construed as  prospective and 
retrospective, so as  to include goods sold before and after that  time. 
Ibid. 

10. Bame-Declarations.-Evidence of a par01 declaration of a promisor 
to pay the debt of another, in  a n  action upon the promise, that  the 
promisor had told the plaintiff that  the debt was all right, is  not 
sufficient to make the promisor liable. Did. 

11. Evidence-Running Account-Book Items.-In an action upon a run- 
ning account, the items appearing upon the ledger and day-book of the 
plaintiff are  mere declarations in his own interest, and a s  such a re  in- 
competent when standing alone and unsupported by proper evidence 
to make them competent. Ibid. 

STATUTE O F  LIMITATIONS. 
1. P a r t n e r s h i p - C o n t r i b u t i o n s - D i s s o l u t ~ m e n  of Debts-Adverse 

Interests-Btatute of Limitations.-The statute of limitations begins 
to  run against a claim of a n  advancement made by one of the partners 
to the firm upon a dissolution after the firm's crzditors have been 
paid, for a t  that  time the relationship between the parties becomes 
adverse. Moore v. Westbrook, 482. 

2. Appeal alzd Error-Statute of Limitations-Burden of proof-~vidence 
-Objections and Exceptions.-When without exception appearing, and 
jury trial waived, the trial judge has found against a party pleading 
the statute of limitations, as  to whether the ruling of the judge can 
be reviewed on appeal, the burden being upon the party pleading 
the statute, q m r e .  Ibid. 

STREETS. See Highways; Cities and Towns; Trespass. 

1 SUBSTITUTION. See Bills and Notes. 

SURVEYOR'S ALLOWANCE. See Courts. 
I 
I SURVIVING PARTNER. See Partnership. 

TAX DEEDS. See Evidence. 

TAX LIST. See Evidence. . 
TAXATION. See Bond Issues; Constitutional Law; Drainage Districts. 

TELEGRAPHS. See Tenants in  Common. 

1. Telegraphs -Negligence - Delivery - Reasonable Diligence.-The de- 
fendant telegraph company received for transmission and for delivery 
over an independent telephone company, from its terminal a t  a 
nearby point, a message announcing the sickness of addressee's father 
and asking the addressee to come a t  once. The addressee, a t  the  
time in question, was four and one-half miles in the country from his  
home, and the defendant's agent immediately put in  a continuous long- 
distance call and communicated the message to him upon his return. 
In the addressee's action to recover damages for mental anguish: 
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Held, a delay of twenty minutes i n  the 
stances was no evidence of negligence 
Barnes v. Telegraph Co., 150. 

delivery under the circum- 
on the part of defendant. 

2. Telegraphs-Delivery by Telephone-Person Addressed-Messages- 
Contents Disclosed.-When the sender of a message delivered i t  to a 
telegraph company with the understanding that the company has 
no office a t  the place of delivery, and will have to deliver i t  by the 
telephone line of a n  independent company to its destination a t  a 
nearby point, the agent of the defendant is only required to telephone 
the message to the person addressed, for the telegraph company is not 
allowed to disclose the contents of the message to anyone else, except 
with the consent of the sender and the sendee, or a t  least the sender 
or the sendee, depending upon the nature of the message or  the terms 
of the contract. Ibid. 

3. Bame-Principal and Agent-Agency of Wife.-A telegraph company 
has not the right to deliver a message, especially by telephone, in  a 
manner which necessarily discloses its contents, to one not the agent 
of the addressee to receive telegrams, or to one who is not expressly or 
impliedly authorized to receive them; and there is no implied author- 
ity from the relationship of wife. Cases in which the manual de- 
livery of the message it;self is involved, distinguished. Ibid. 

4. Telegraphs-Stipulations-Damages-Demand- Days-Delivery 
by Telephone.-When a telegram is  written by the sender on the com- 
pany's regular form, containing the stipulation that  a claim or demand 
for damages must be presented to the  company in writing within sixty 
days after the message has been filed with it, and is received for trans- 
mission with the understanding that  i t  is  to be delivered to a nearby 
town by telephoning it  over the lines of an independent company, i t  
is  a valid defense, under this stipulation, that the addressee received 
the message by telephone more than s i x p  days before the institution 
of the action and no written demand had been made within sixty 
days after notice to him of the delay. Ibid. 

5. Telegraphs-Death Message-Mental Anguish-Damages-Arrival for  
Funeral-Train Schedules-Evidence.-In an action for damages 
against a telegraph company for negligent delay in  the delivery of 
a telegram announcing the death of a brother and the time and place 
of burial, with a request that the sendee "wire if you (he) come," 
for the plaintiff to recover he must show that he could have reached 
the place i n  time to attend the funeral, etc., if the telegram had been 
promptly delivered; and where the distance was great and by rail, 
i t  is competent for him to testify that  he knew the "connections" and 
movements of the trains from having been there before, and that he 
could have reached the destination in time had the message been de- 
livered promptly, the use of the word "schedule" being immaterial. 
Iiivett v. Telegraph Co., 296. 

6. Telegraph$ - Death Message -Mental Anguish - Relationship - Pre- 
sumptions-Other Evidence-Measure of Damages.-While in  a n  ac- 
tion against a telegraph company for damages for mental anguish 
caused by the negligent failure of the company to deliver a message 
announcing the death of a brother, mental anguish will be presumed 
from the relationship of the parties, this presumption does not ex- 
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clude other evidence tending to prove a close association between 
them, and in this case i t  was competent for the plaintiff to testify 
that  his deceased brother had stayed with him, in  the West, three 
years. Ibid. 

7. Telegraphs-Death Message-Mental Anguish-Negligence-Restric- 
tions-Measure of Damages-Instructions-mbstantial Compliance.- 
Defendant's prayers for special instruction limiting recovery in  a n  
action for mental anguish caused by the actionable negligence of de- 
fendant telegraph company i n  a delayed delivery of a message an- 
nouncing a death, to the mental sufferirfg directly caused by the plain- 
tiff's inability to attend the funeral on that  account, and to the 
character or degree of suffering which would amount to mental an- 
guish for'which damages could be awarded, were substantially given 
i n  this case by the judge in his charge, and, therefore, no error com- 
mitted of which the defendant can complain. Ibid. 

8. Telegraphs-Death Message-Street Address-Delivery-Reasonable 
E[forts.-An attempted delivery of a telegram a t  the street address 
given in the message will not of itself relieve a telegraph company of 
negligence, for upon the failure of the company to make delivery 
there i t  is its duty to make reasonable efforts to deliver i t  elsewhere, 
and especially when informed of the place where the addressee could 
be found. Ibid. 

9. Telegraphs-Death Message-Delivery-Offer to Deliver-Street Ad- 
dress-Evidence.-When the uncontradicted evidence is that the mes- 
senger of a telegraph company carried a telegram for delivery to the 
boarding-house of the addressee, and refused to leave i t  there, in his 
absence, with the keeper of the house, though she offered to pay 
the charges due thereon, the defense that  the messenger "offered" 
the message a t  the boarding-house is  without evidence to support it, 
and unavailing. Ibid. 

10. Same-Delivery to Messenger.-Defendant telegraph company having 
attempted to deliver a telegram announcing a death, by a messenger, a t  
the street address given therein, was informed where the addressee 
was to be found: Held, i t  was not sufficient for one who was in  charge 
of defendant's office a t  the point of delivery to testify that  she gave 
i t  to another messenger boy for delivery, for i t  was necessary to show 
the efforts to deliver the telegram by the one to whom i t  was given 
for  that purpose. Ibid. 

11. Telegraphs-Death Message-Mental Anguish-Negligence-Issues- 
Contributory Negligence-Instructions.-In a n  action to recover dam- 
ages of a telegraph company for damages arising from its actionable 
negligence in  its delay in delivering a telegram announcing a death, 
i t  w a s  not error for the trial judge to refuse to give defendant's 
prayers for special instruction, that no recovery could be had if the 
plaintiff did not use all available means in having the funeral post- 
poned, etc., when no issue as  to his contributory negligence had either 
been tendered or submitted to the jury, as  the instructions were not 
proper upon the issue as  to defendant's negligence. Ibid. 

12. Telegraphs-Two Messages-Negligence Alleged a s  to One-lnstruc- 
tions on the Other.-There were two telegrams concerning which 
negligence is alleged, but damages asked only as  to one: Held, i t  was 

611 



INDEX. 

not error, under the circumstances of this case, for the trial judge 
to refuse to give requested instructions, pertaining to the message 
upon which no damages are  sought, though the instructions may, in 
themselves, state correct principles of law. Ibid. 

13. Issues, Form of-Suficiency-Telegraphs-Mental Anguish-Issues Ap- 
proved.-It is not material in  what form issues are  submitted to the 
jury, provided they are  germane to the subject of the controversy 
and each party has a fair opportunity to present his version of the 
facts and his views of,the law, so that the case, as  to all parties, can 
be tried on i ts  merits. The issues submitted in  this case for dam- 
ages alleged to have been caused by defendant's failure to deliver a 
death message approved. Wilson v. Taylor, 154 N. C., 216, cited and 
approved. Ibid. 

14. Telegraphs -Principal and Agent -Declarations -Furtherance of 
Agent's Duty-Evidence.-In an action for damages for mental an- 
guish for the negligent delay in  the delivery of a telegram, there was 
evidence tending to show that  after the delivery of the telegram had 
been attempted, the plaintiff, addressee, called a t  defendant's office and 
asked for it:  Held, declarations of defendant's ag6nt to the effect 
that  no such message had been received there are  competent, as  they 
were made in furtherance of the duty that the agent owed to the de- 
fendant. Ibid. 

15. Telegraphs- Telephones -Electricity- Dangerous Instrumentality - 
Wires-Care Required-Negligence-Electric Storms.-A telephone 
company having taken its instrument from a house of a subscriber, 
left the loose ends of the wire fastened together hanging from the 
porch plate, without "grounding" and without a lightning arrester. 
During a n  electric storm plaintiff was standing near these ends of 
the wire and was struck with and injured by electricity: Held, evi- 
dence sufficient for the jury to find that  the negligence of the telephone 
company caused the injury, without testimony of an eye-witness to 
the effect that he saw the discharge of the lightning leap from the 
wires and strike the plaintiff. Rtarr v. Telephone Go., 435. 

16. Electricity-Storms-Metal Wires- Conductivity- Effect-Courts-Ju- 
dicial Knowledge.-The courts may take judicial knowledge of well- 
known and established facts, and it  was not error for the judge to in- 
struct the jury, upon the evidence introduced, that  metal is a good 
conductor and that i t  will attract lightning which forms in electrical 
storms, and carry i t  to the earth; that the human body is a better con- 
ductor than the air,  and when sufficiently near to the ends of wires 
strongly enough charged with electricity, the current will leap 
through the body to the ground, etc. Ibid. 

17. Telegraphs-Death Message-Error i n  Transmission-Delivery-Negli- 
gence-Evidence-Nonsuit-Instructions.-Evidence tending to show 
that while attempting to deliver a message announcing a death the 
agent of a telegraph company was fnformed where the addressee 
could be found, and made no personal effort to deliver i t  there, but 
intrusted the communication to another who was not in  the defend- 
ant's employment, and that had the message been correctly trans- 
mitted and delivered as  sent the addressee could and would have at- 
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TELEGRAPHS-Continued. 

tended the funeral, is sufficient upon the issue of defendant's negli- 
gence, and a motion to nonsuit or instructions directing a verdict for 
defendant on the evidence should be refused. Mu'llinax v. Telegruph 
Go., 541. 

18. Telegraphs-Contribulory Negligence-Information-Evidence.-In a n  
action to recover damages from a telegraph cpmpany for mental an- 
guish caused by the defendant's negligence in  failing to correctly 
transmit and properly deliver a message announcing a death, thereby 
causing his absence from the burial of the deceased, the plaintiff must 
show more than mere negligence on defendant's part, for if i t  appears 
that he received information of the death from some other source 
i n  time to attend the funeral, and under such circumstances that  he 
could have gone and failed to go, he would be guilty of contributory 
negligence, the proximate cause of the injury, which would bar his 
recovery. Ibid. 

19. Telegraphs-Negligence- Telegrams- Principal and Agent- Informa- 
tion-Damages.-A telegraph company cannot escape liability for 
damages when i t  intrusts to another the delivery of information to 
the addressee of a message announcing a death, which by reasonable 
efforts it  should have delivered in time to have avoided the conse- 
quences. Ibid. . 

20. Bame-Rule of the Prudent Man-Burden of Proof.-It is the duty of a n  
addressee who has received partial information from another concern. 
ing a message wherein his name was erroneously transmitted, an- 
nouncing the deaih of one "Jennie Rans," which should have been 
"Jennie Rains," not to be negligent himself; and the burden is  upon 
him to show that he acted as  a reasonably prudent man would have 
done under all the circumstances in  making inquiry from the defend- 
ant's agent or otherwise, or that he had not been put upon such rea- 
sonable inquiry as should have caused him to go to the funeral, and 
thus avoid the damages sought. Ibid. 

21. Same-Negligence.-A telegram addzessed to "J. H. Mullinax," an- 
nouncing the death of "Jennie Rains," was erroneously transmitted 
to "J. H. Mullins," announcing the death of "Jennie Rans." The 
defendant telegraph company introduced evidence tending to show 
reasonable efforts to deliver it, and subsequently that its agent re- 
ceived information from a certain person that the plaintiff could be 
found a t  a certain place, and such person took a memorandum of the 
substance of the message and communicated i t  to the plaintiff and his 
wife. There was conflicting evidence as  to whether the plaintiff 
knew himself to be the addressee or that  the deceased was a sister 
of his; and if the sending point of the message had been communi- 
cated to him the night before he would have known that  the deceased 
was his sister. There was evidence tending to show that if the mes- 
sage had been correctly communicated to him promptly that night 
he could have made necessary financial arrangements in time to have 
taken a train to his destination and reached there for the funeral: 
Held, the burden was upon the defendant to show, on the question of 
contributory negligence, that the plaintiff could have gone to the 
funeral of the deceased had he acted within the rule of the prudent 
man. Ibid. 
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TELEGRAPHS-Continued. 
22. Telegraphs - Contributory Negligence -Death Message -Postpone 

F ~ n e r a l . ~ I n  an action for the recovery of damages for mental an- 
guish alleged by plaintiff ae caused by defendant's negligence in not 
properly transmitting and sooner delivering a telegram relating to a 
death, the burden is upon the defendant to show, if the defense is  
relied on, that the damages could have been avoided by the postpone- 
ment of the funeral, and the plaintiff cannot be chargeable for the 
failure to postpone it  by one over whom he had no control, in  this 
case the husband of plaintiff's deceased sister. Ibid. 

TELEPHONES. See Telegraphs. 

TENANT BY CURTESY. 
Tenant by Curtesy-Wife's Possession.-A deed to grantor's daughter, re- 

serving a life estate in  himself, does not make the husband of the gran- 
tee a tenant by curtesy when he has issue born alive, etc., i f  the 
wife predeceases the grantor, the requisite of her possession of the 
lands being wanting; and the title to the land upon the death of the 
grantor passes directly to her heirs. I n  r e  Dixon, 26. 

TENANTS IN COMMON. See Partition. 
1. Tenants i n  Common-Unity of Possession-Tenant a Purchaser-ln- 

terests Acquired.-Destroying the unity of possession of cotenants i n  
common will dissolve the  tenancy, and thereafter a former tenant i n  
common may acquire the entire property. McLawhorn v. Harris, 107. 

2. Tenants i n  Common-Leases by One-Acts .Prejudicial-Rights of Co- 
tenants.-A tenant in common is not permitted to do acts which a re  
prejudicial to his cotenant's estate, or to carve out his own part of 
the estate or to convey it  in  such a manner as to compel his cotenant 
to take his share in  certain parts. Investment Co, v. Postal Go., 259. 

3. Same-Easements-fleveralty.-Servitudes and easements upon lands 
cannot be granted by a tenant in common without the consent of his 
cotenants, and any one of them may prevent it  until the estate is di- 
vided into separate part$; and when each holds his own part in  sever- 
alty, either of them may impose the servitude and grant the ease- 
ment upon his own share, as he pleases. Ibid. 

4. flame-Damages-Tort Feasor.-When a tenant in common has granted 
to a stranger for a valuable consideration a license which he has no 
right to make, whether i t  is a lease, an easement, or a revocable li- 
cense, and the delivery and enjoyment of the privilege has been inter- 
fered with and prevented by his cotenant, the cotenant having the 
right thus to interfere is not a tort feasor, and the grantee may re- 
cover in  his action against his grantor such damages incident to the 
wrong as were in the reasonable contemplation of the parties and 
capable of ascertainment with a reasonable degree of certainty. Ibid. 

5. Same-Telegraph-Railroads-Consent-Cotenant.-When a telegraph 
company and a railroad company are tenants in common in a tele- 
graph line upon and along the right of way of the latter under a con- 
tract for a term of years, which was to be used by both companies 
for  their respective business, with stipulations as to the number of 
wires to be strung and used for each and for additional wires to be 
strung and used for like purposes, imposing mutual burdens on the 
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TENANTS IN COMMON-Continuecl. 
contracting parties for their maintenance, etc., the telegraph company 
has no right to grant to another corporation, in  furtherance of a dis- 
connected and separate business, the privilege of affixing two tele- 
phone wires to these poles and of imposing this additional burden upon 
the owners, in the absence of a n  express provision to that  effect 
and without the consent of its cotenant. Ibid. 

6. Measure of Damages- Telegraphs- Railroads- I n  Co?ztemplatiolz o j  
Lease- Reasonable Contemplation- Ascertainment. - The defendant 
telegraph company and a railroad company were tenants in  common 
of a line of telegraph along the latter's right of way, and the defend- 
an t  leased to a separate and independent telephone company the right 
to the use of the poles for the purpose of stringing and operating two 
telephone wires for the use of the lessee. In the contract of lease 
there was a provision that either of the parties thereto may termi- 
nate the lease upon giving thirty days previous notice to the other. 
The railroad company, the cotenant of the defendant, prevented the 
licensee from stringing the wires before the time agreed upon for 
the commencement of the lease: Held, plaintiff, the licensee, was 
entitled to recover its reasonable costs and expenses incurred i n  mak- 
ing proper preparations to carry out the contract, including freight 
charges paid in  delivering the material along the route and the loss 
incident to purchase and resale where the same could not be used to 
advantage or otherwise disposed of, under the rule that  they must 
have been within the reasonable contemplation of the parties and 
reasonably capable of ascertainment. Ibid. 

TENDER. See Waiver. 
1. Tender-Profert-Readiness to Pay-Ruit-Payment Into Court.-To 

constitute a valid tender, the party claiming its benefit must allege 
and show that  since its refusal he has always been ready to pay the 
same, and upon suit brought he must pay the money into court. De- 
Bruhl v. Hood, 52. 

2. Bame-Verdict.-The verdict, of the jury rendered in a n  action upon a 
mortgage note will not be affected by a tender of a larger amount 
made before the commencement of the action, which was refused and 
not kept good; for the refusal thereof left the matter open and a t  
large, and the court could find the true amount. Ibid. 

TIMBER DEEDS. See Deeds and Conveyances; Evidence. 

TITLE. See Deeds and Conveyances; Sales; Trespass. 
I. Evidence- Personal Property- Possession- Title. -The possession of 

personal property is evidence of ownership. Rutton v. Lyons, 3. 

2. Bame-Operation.-The plaintiff sued for damages alleged to have been 
received while working for defendant a t  his sawmill. Defendant de- 
nied the ownership of the mill or that  he operated it:  Held, evidence - 
that  defendant was the owner of the mill on her land, which was saw- 
ing her timber, was some evidence that  the defendant was operating 
it. Ibid. 

3. Independent Conditions-Performance-Executory Contracts-Title- 
Damages.-A contract appearing to be a bargain and sale of certain 
timber interests in land further stipulated that the grantor was to  cut 
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the timber into lumber a t  a certain price per thousand feet, keep it  
stacked for six months, with advances of money to be made by the 
grantee in  certain proportions, and the balance of the purchase price 
to be paid when the lumber was delivered to the defendant's factory: 
Held, the title to the timber did not pass to the grantee, for by a 
proper interpretation of the contract its subject-matter was the sale 
of lumber, to which the title would only vest upon the performance 
by the grantor of his obligation to hold i t  for six months and then 
deliver it  to the grantee; and hence the contract was executory and 
the latter would not be liable for any loss by fire occurring to the 
lumber while it  was in the grantor's possession, before the expiration 
of the six months and its delivery under the terms of the contract. 
Hendricks v. Furniture Co., 569. 

4. Deeds and Conveyances-Contract to Convey-Clear Titlg-Absence of 
Warranty -Purchase Money-Encumbrances-Equity-Judgment.- 
An agreement made by the vendee of lands to take a deed without 
warranty is not a waiver of his right to demand a clear title, and 
he is not required to take the land with liens thereon, but may insist 
upon their cancellation before he pays the purchase money and takes 
the deed; and where their payment can be made and the liens dis- 
charged, the courts may direct the payment of a sufficient part of the 
purchase money to the holders of the encumbrances, though they are 
not parties to the suit;  or may authorize the vendee to pay them off 
on the failure of the vendor to remove them, and reimburse himself, 
out of his deferred payment of the purchase price. Gallimore v. 
Grubb, 575. 

TORT FEASOR. See Contracts; Tenants in Common. 

TRANSACTIONS AND COMMUNICATIONS. See Evidence. 

TRANSCRIPT. See Appeal and Error. 

TRESPASS. 
1. Forcible Trespass-Assault-Abusive Language-Punitive Damages- 

Jury's Discretion-Instruction.-In an action to recover damages for 
a n  alleged forcible trespass and assault on the person, where judg- 
ment by default and inquiry had been entered a t  a subsequent term, 
there was allegation and proof that the defendant did "unlawfully 
and wrongfully and with a strong hand enter and forcibly trespass" 
on the lot and yard of the plaintiff's residence, and in the presence 
of plaintiff and his wife "threatened, cursed, abused, and assaulted 
the plaintiff, and refused to leave" after he had been commanded to 
do so, but remained and continued to use vulgar and profane lan- 
guage, etc.: Held, upon the facts and circumstances of this case, 
(1 )  i t  was permissible for the jury to award punitive damages; ( 2 )  
the question of punitive damages was properly submitted to the jury 
as  one within their discretion, under a proper charge of the law appli- 
cable, and was not a matter of law for the court. Blow v. Joyner, 140. 

2. Assault- Forcible Trespass- Threats- Res Gestce- Evidence.- What- 
ever is  said or done by a mob or unlawful assembly, in  the nature or 
character of threats tending to show its purpose or quo animo, is 
competent as a part of the res gestce in an action for assault or forcible 
trespass. Baunders v. Gilbert, 463. 
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TRESPASS-Continued. 
3. Assault- Forcible Trespass- Uulawful Assembly- Mob -Evidence.- 

In  this case, Held, a crowd of armed people who had followed the 
plaintiff to his home and remained on the street there in  a threaten- 
ing manner, using abusive language, constituted a n  unlawful assem- 
bly. Ibid. 

4. Assault - Forcible Trespass -Mental Shock - Physician - Common 
Knowledge-Evidence.-In a n  action of assault and forcible trespass, 
which had caused the feme plaintiff to suffer from nervousness and 
mental shock, the court, from common knowledge, may assume that 
her attending physician will give her a n  opiate or sedative, and the 
testimony of her attending physician that he told her he was giving 
her morphine will not constitute reversible error. Ibid. 

5. Forcible Trespass-Assault-Unlawful Assembly-Mob-Evidence-Fir- 
ing-Aggravation of Damages.-An action for forcible trespass or as- 
sault is shown when i t  appears that a n  unlawful assembly of people 
followed the plaintiff to his home and there remained in such a 
threatening attitude and using such violent and abusive language a s  
to make him reasonably apprehensive of his safety; and the asserted 
justification of defendant in  firing upon the plaintiff under these cir- 
cumstances, after plaintiff had fired with the hope of scaring the mob 
away, is not material, except upon the question of damages. Ibid. 

6. Forcible Trespass-Unlawful Assembly-Unlawful Use of Htreets-Ac- 
tual Entry-Evidence.-It is not necessary for a threatening and 
armed assembly to commit a forcible trespass or assault that  they 
should actually enter on the premises of the one assaulted, for if a n  
entry can readily be made and by their conduct on the street in  front 
of his house they cause him to reasonably apprehend violence from 
them, their use of the street is unlawful, and as much calculated to 
produce a breach of the peace as  if actual entry had been made. Ibid. 

7.  Forcible Trespass-Assault-Puniti~e Damages-Foundation.-An ac- 
tion cannot be maintained solely for the purpose of recovering puni- 
tive damages for forcible trespass; but if a right of action exists, 
though the damages are nominal, the jury may, i n  a proper case, 
award punitive damages. Ibid. 

8. Forcible Trespass- Title- Possession.- Forcible trespass is a crime 
against the possession and not against the title. S. v .  Davenport, 696. 

9. Same-Evidence, Incompetent.-The question to be determined under 
a n  indictment for forcible trespass is whether the defendant unlaw- 
fully ousted the occupant from the possession of the locus i n  quo, and 
evidence is incompetent which tends to show the defendant's title, 
or that those in  possession were endeavoring to avoid civil process 
in  an action involving title, or the process of injunction, by going 
across the State line, whiCh ran through the locus i n  quo, whenever 
process was attempted to be served on them by the lawful officers 
of this State. Ibid. 

10. Forcible Trespass-Definition-Possessio.n.-Forcible trespass is the 
high-handed invasion of the actual, and not the constructive, posses- 
sion of another, when he is present in  person, or through his agents 
and employees, and forbids the same, putting him or them in fear, 
inciting resistance by force, and under circumstances endangering 
the public peace. Ibid. 
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11. Forcible Trespass-Right of Possession-Unlawful Entry.-Entering 
upon lands in  the possession of another, against his will, with a 
strong hand or with a multitude of people, as, in this case, with for ty 
persons, some of them armed with axes and others with guns, is un- 
lawful, even though the entry were made under a superior title. 
Revisal, sec. 3670. The common and statute law discussed by 
WALKER, J. Ibid. 

12. Name-Assault.-It is sufficient evidence of an assault upon a trial for 
forcible trespass, if the trespasser uses such threats or menaces, 
which he attempts to execute, as to cause the one in possession to rea- 
sonably apprehend imminent danger in remaining there. Ibid. 

13. Forcible Trespass-Evidence BufSLcient-Intent.-In this case, evidence 
of forcible trespass held sufficient, that  defendant's employer and 
another lumber company claimed the title to a tract of timber land 
known a s  Allen Swamp. The defendant through its agents and em- 
ployees was in possession of a part of the lands, claiming possession 
of the whole. The prosecutor's agents and employees then entered 
into possession of another locality of the swamp and built camp of log 
huts, whereupon the defendants, about forty in  number, armed them- 
selves with axes and guns, demanded the possession of the prosecu- 
tor's agents and employees, and, being refused, proceeded to tear down 
and burn the huts without physical resistance being offered: Held, 
further, evidence of the intent of defendants not to injure the prose- 
cutor's witness was incompetent. Ibid. 

14. Forcible Trespass-Misdemeanors-Accesssories-Aide and Abettors. 
In  misdemeanors there are  no accessories, and in this case those who 
were present in  numbers, some armed with axes and others with 
guns, while one of their number caused the prosecutor's agents to 
abandon the locus i n  quo, were his aiders and abettors and equally 
guilty of forcible trespass. Ibid. 

TRIAL BY JURY. See Waiver. 

TRUSTS AND TRUSTEES. 
1.  Deeds in  Trust-Intent of Grantor-Interpretation.-The owner of lands 

may convey them to a trustee for the benefit of another, with such 
restrictions and upon such terms as he sees proper, and the courts 
will construe and carry out his intent if i t  be not unlawful or against 
public policy. Braddy v. Dail, 30. 

2. Deeds in  Trusf-Intent-Interpretation-Power of Bale-Proceeds-Re- 
investment-Life Estates-Remainders.-A deed in trust for 
the purpose, expressed i n  the preamble, of making provision 
for grantor's daughter against future contingencies, and ex- 
pressing a desire that the daughter should enjoy the "pro- 
ceeds, rents, and income" during her natural life, free from 
liabilities or interference of any one whatsoever, with a power in the 
body of the conveyance to convey the land "to such person or per- 
sons as she" may designate, "if in  the judgment o f . .  . .. . .. . ., trus- 
tee, i t  is  desirable to make the change, and invest the proceeds" for 
the daughter: Held, the proceeds of such sale, made in pursuance 
of the deed, are to be reinvested by the trustee, and held upon the 
uses and trusts expressed in the conveyances for the benefit of the 
daughter for life. Upon a sale, the daughter would not be entitled to 
have the value of her life estate turned over to her. Ibid. 
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TRUSTS AND TRUSTEES-Continued. 
3. Deeds and Conveyances-Parol Trusts-Co?zflicting Evidence-Ques- 

tions for  Jury.-When there is sufficient but conflicting evidence as  
to an express parol trust engrafted upon a purchase of land, the ques- 
is one for the jury, under proper instructions from the court. Mc- 
Lawhorn v. Harris, 107. 

4. Deeds and Conveyances-Trusts and Trustees-Sales-Mortgage-PUP 
chaser.-Under a fair and open sale of lands made by the trustee ac- 
cording to the terms of a deed in trust securing a bond for money 
loaned, t h e  owner of the bond may bid in  the lands and become the 
purchaser in  his own right. Ibid. 

5. Deeds and Conveyances-Par01 Trusts-Trusts and Trustees-Mortgage 
-Sales-Mortgagee a Purchaser-Bona Fide-Evidence.-Two broth- 
ers, R, and F., bought certain lands, and to secure the purchase price ex- 
ecuted a deed in trust to S., giving certain cotton bonds payable to  L. 
and S. Before the death of R., L, and S, assigned the bonds to E. 
Brothers, and upon default the lands were sold by S, under the 
terms of the deed in trust, and conveyed to the purchaser, E., of the 
firm of E. Brothers. Subsequently, E. sold the lands to F. for the 
same amount of cotton bonds, i, e., bonds payable in  a certain amount 
of merchantable lint cotton. In  an action brought by the heirs a t  
law of R. to declare a parol trust in  their favor in  the lands thus 
conveyed to ,F.: Held, that while the fact that F.  bought the land 
from E. for exactly the same amount of lint cotton that R. and F. 
had agreed to pay L, and S., i t  was open to explanation, and, different 
inferences being capable of being drawn from the facts, the question 
was properly left for the jury to say whether, under the circumstances 
of the case, F. was a bona fide purchaser of the lands in  his own right, 
or as  a tenant in  common with R. Ibid. 

6. flame-"Majority Rule"-Interference.-A church of the congregational 
system having the right under our statutes to remove its trustees or 
any of them a t  will, and having duly and regularly elected certain 
trustees to supersede several theretofore elected, holds the church 
Property through those trustees later elected, and has the right to 
the use of the church for religious services without molestation from 
the trustees removed, or from its conference; especially so, in  this 
case, where the trustees as  newly constituted were a majority, even 
counting the deposed ones. Ibid. 

UNLAWFUL ASSEMBLY. See Trespass. 

VENDOR AND VENDEE. See Deeds and Conveyances; Fraud; Partnership. 

VENIRE. See Jury. 

VENUE. See Removal of Causes. 

VERDICT., See Tender; Bills and Notes. 

VICE PRINCIPAL. See Master and Servant. 

VOTE O F  PEOPLE. See Constitutional Law. 

WAGERING CONTRACTS. See Contracts; Interpretation of Statutes. 
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WAIVER. 
1. Drainage Districts-Bond Issues-Limited Liability-Protection of 

Ntate's Guarantee-Conveyance of Interest-Waiver-Interpretation 
of Ntatutes.-The limitation of liability on the bonds issued under 
chapter 509, Laws of 1909, was to protect the State and the State 
Board of Education because of the power in  the said act enabling the 
State to guarantee three-fourths of said bonds, to be repaid out of 
the sales of land, which was waived by the Southern Land Reclama- 
tion Company by proper resolutions, to whom the State Board of 
Education has conveyed its interest; and by chapter 67, Laws of 1911, 
any defect in the machinery of the tax levy was cured so that the 
interest on the original issue of $400,000 of bonds could be taken 
care of and\thus enable the sale of the bonds by the drainage com- 
missioners. Carter v. Commissioners, 183. 

2. Mortgages-Default-Waiver-Option of Mortgagee.-Provision in a 
mortgage that the mortgage notes shall mature and become payable 
on failure of the maker to pay the interest as  i t  may become due a t  
the stated periods is primarily'for the benefit of the mortgagee, and, 
as  a rule, will be waived by him by the acceptance of all arrears, 
the occasion of the default, and invariably so when the maturing of 
the debt is expressed to be a t  the option or election of the mortgagee 
and he accepts the arrears with the expressed or implied intent to 
waive the forfeiture. Bixxell v. Roberts, 272. 

3. Murder-Defenses-Insanity-"Not Guiltyw-Double Issues-Waiver- 
Inherent Prejudice.-The prisoner was permitted to amend his plea 
upon trial for murder and set up insanity as a defense, and without 
objection a double issue as to defendant's insanity and guilt was 
submitted to the jury: Held, (1) the prisoner waived his right by 
not excepting a t  the time; ( 2 )  the submission of the double issue 
was not inherently prejudicial, and did not constitute reversible 
error. 8. v. Bandlin, 624. 

WANT OF CONSIDERATION. See Bills and Notes. 

WARRANTY IMPLIED. See Mortgages. 

' WATER AND WATER-COURSES. 
1. Navigable Waters-Drawbridges-Construction-Ntates Powers-Nui- 

sance.-Subject to the supervisory power of the National Government, 
a State may authorize the construction of a drawbridge over naviga- 
ble bodies of water within its borders, and no cause of action arises 
against a railroad for an illegal obstruction in such waters by reason 
of thus erecting a bridge for public purposes and benefit, leaving 
reasonable spaces for the passage of vessels, for structures of this 
character are  lawful and not nuisances. Whitehurst v. R. R., 48. 

2. Water and Water-courses-Wrongful Diversion-Natural Water-course 
-Overflow-Drainage.-One who diverts water from its natural 
course so as  to damage another, whether it  be a corporation or an 
individual, or who cuts ditches through a watershed to conduct water 
to a water-course, which is thereby rendered inefficient to carry it  
off and thereby damages the land of another, is liable for the damages 
thus caused. Hooker v. R. R., 155. 

3. Name-Railroads.--A railroad company, in making its roadbed, cut 
lateral ditches to convey water from its natural course and watershed 
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WATER AND WATER-COURSES-Continued. 
- into a stream, branch, o r  run, a natural water-course, flowing through 

plaintiff's land, and thereby overcharged the stream, causing it to 
overflow and pond back upon the lands of plaintiff, to his damage: 
Held, the plaintiff is entitled to recover the damages thus caused. 
Ibid. 

4. Same-Lateral Ditches-Adjoining Owner.--When it  appears that the 
lands of plaintiff were damaged by reason of defendant's wrongful 
diversion of water into a natural water-course by the use of lateral 
ditches dug by defendant, the fact that the water had to flow through 
these ditches upon the lands of another before reaching the locus .In 
quo does not affect the plaintiff's right of recovery. Ibid. 

I 
5. Water and Water-courses-Wrongful Diversion-Natural Water-course 

-0verf ow-Proximate Cause-Intervening Cause.-When i t  appears 
that  the defendant had had lateral ditches on the land of an upper 
owner dug for the purpose of carrying the water from its natural 
course into a natural water-course so as to cause it  to overflow, to the 
damage of plaintiff's lands, the diversion by means- of these ditches 
is the proximate cause; and the defendant's position cannot be ad- 
vantaged, on the ground of intervening negligence, by the fact that the 
upper owner had, a t  the instance and expense of the defendant, en- 
larged the ditches in order to provide for the increased flow of the 
water as diverted. Ibid. 

6 .  Instruc'tions-Requests-SubstantiaZZ~ Given.-An instruction need not 
be in the express language of a correct request, if i t  is  sufficiently 
responsive and gives a correct statement of the law applicable to 
the questions presented. Ibid. 

7. Damages-Ponding Water-Evidence,-In this action for damages for 
ponding water back upon plaintiff's land, the testimony of a witness, 
to the effect that some fifteen years previous he had cut cypress timber 
up beyond the pond and had floated i t  to the pond, was properly ad- 
mitted to show the conditions up beyond the pond bearing on the 
controversy. LaRoque v. Kennedy, 360. 

8. Damages-Ponding Water-Adverse User-Prescriptive Right-Ease- 
merit.-When damages are claimed by plaintiff to his land by reason 
of defendant's elevating his dam and thus raising the level of the 
water on the lands of the former, and defendant claims a prescriptive 
right by adverse user for twenty years or more, testimony tending to 
show that the water had been maintained a t  the same or a higher 

- level by a former dam located a t  the same place as the one complained 
of a t  a date more than twenty years previous, and a continuous main- 
tenance a t  that level, with evidence of watermarks on trees, etc., 
sustaining defendant's contention, is sufficient to sustain a verdict 
that  a n  easement had thereby been acquired. Ibid. 

9.  Same-Limitation of Actions-Ouster-Adverse Possession.-In de- 
fense to an action for damages for ponding water back upon plaintiff's 
land, the defendant offered evidence tending to show that he and 
those under whom he claimed had maintained the level of the water 
as  it  then was, or a t  a higher level, for more than twenty years, etc.: 
Held, sufficient to show ouster and title by adverse possession. Green 
v. Harmon, 15 N. C., 161, cited and approved. Ihid. 
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WHOLESALE DEALERS. See Contracts. 

WIFE'S SEPARATE PROPERTY. See Courts. 

WILLS. 
Wills-Constrgction-Intent-Life Estate-Bpecific Devises.-A. ,de- 

vised to the husband, S., "all my possessions, land, stock, farming 
implements, household and kitchen furniture, him all I have, his 
lifetime (if I leave no heirs) ; he must pay all my debts, if any, . . ." 
with "request of him if I leave no heirs. I would like for him to 
give all to E,  and M., M. my organ and watch and chain after his 
death": Held, though the devise is inartificially drawn, the words 
"heirs" meant children; and the husband took the devised property 
for life, with limitation to the children, if any, a t  the time of her 
death; if no children, then over to E. and M., with special provision 
that M. should have the organ and watch and chain. Bwindell v. 
Bmaw, 1. 

Ezecutors and Administrators-Wills-Compensation-Eixed Burn and 
C.ommissions-Death of Executor-Interpretation of Wills.-A will 
provided for the compensation of the two executors, etc., therein 
named by the maker, that they should receive "out of my estate, in  
full compensation for  all services and responsibilities to be by them 
rendered and incurred, whether as executors or trustees, the single 
sum of $2,000 each, and in addition thereto" a commission of a certain 
per cent of the receipts and disbursements. The executors named 
entered into the discharge of their duties as such, and'collected and 
disbursed certain sums of money. One of the executors died about 
two months after the testatrix: Held, (1) as to the compensation 
of the deceased executor, his executors could not recover any part 
of the fixed sum of $2,000, the time for its payment not being fixed 
by the will and i t  being impossible for the courts to prorate i t ;  (2)  the 
Superior Court will fix the percentage of commissions to be allowed 
upon the receipts and disbursements as upon a quantum meruit, not 
exceeding 5 per cent, and allow one-half thereof to plaintiff's intestate. 
Ellington v. Durfew, 253. 

Wills-Legacies-Gifts by Testators-Ademption-Intent.-A prior 
legacy may be adeemed or satisfied by a payment or transfer of prop- 
er ty to the legatee made for that  purpose by the testator during his 
lifetime, and is largely a question of intention, upon which parol evi- 
dence is competent. Grogan v. Ashe, 286. 

Wills-Executors-Declarations-Distribute-veal and Independ- 
ent Interests-Evidence4he interests of the executor and distribu- 
tees under a will are several, distinct, and independent, and in an 
action to set aside the will for fraud and undue influence, his declara- 
tions, made against the validity of the instrument, whether before 
or after the will has been probated or he has qualified thereunder, are 
incompetent except in so far  as  they may affect his qualification as 
executor. I n  re  Fowler, 340. 

Wills-Intent-Debts-Order of Payment-Personal Property-Charge 
Upon Realty-Executors and Administrators.-While, ordinarily, per- 
sonal property must first be exhausted by the personal representatives 
of the deceased before resorting to the sale of real property for the 
payment of the debts of the deceased, i t  is within the power of a 
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WILLS-Continued. 
testator to say what property shall be first liable and in what order; 
and it  clearly appearing from the will that it  was-the intent of the 
deceased that his interests in realty should be l iabb for his debts, 
rather tban a specific bequest of personalty, this intent will be carried 
out. Jones v. Huntley, 410. 

6, Name-Specific Legacy.-A specific bequest to M, by item 1 of a will, 
"My insurance policy of $1,000 in" a certain named company, giving 
its date, with the "will and desire that she shall have all the benefits 
accruing thereunder in the event" of the testator's death; which by 
item 2  provides that the burial expenses be paid out of any other prop- 
erty, after which the balance of the personal property and real 
estate shall be divided among t h e  heirs as  the law may direct: 
Held, the intent of the testator was that  all his debts be paid from 
the property embraced in the second item, extending to an ownership 
of an interest in remainder (Revisal, sec. 3140), in  exoneration of the 
specific bequest contained in item 1. Ibid. 

WITNESS, C~MPUTATION BY. See Evidence. 

WITNESS, NONEXPERT. See Evidence. 

WITNESSES. See Evidence. 
Witnesses-Competency-Findings of Court-Objectiolzs and Exceptions. 

The trial judge, upon questioning a n  eight-year-old witness introduced 
by a party litigant, ascertained that  the witness did not know who 
made her, had no knowledge of the obligation of a n  oath, and did not 
know what they would do with her if she told a lie on the witness 
stand, and found that she was not qualified to testify. No objection 
was made to this in the trial court: Held, (1) objection on appeal is 
too late; (2 )  the evidence sustained the ruling of the court. S. 9. 
Ntewart, 636. 




