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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF

NORTH CAROLINA

FALL TERM, 1911

JAMES MAYNARD &r AL. v. A. S. SHARS.
(Filed 15 November, 1911.)

1. Wills—Devises—Defeasible Fee—Deeds and Conveyances—Purchase.

A testator bequeathed certain personalty to several named bene-
ficiaries, as to each specifying, “to him and his lawful heirs begotten of
his body; dying with such, to return” to certain designated persons
“or their lawful heirs”; and also devised and bequeathed “the balance of
my land and negroes to be equally divided between” J., C., and T., with
provision that if “they all should die without such heirs, to return to
my brother and sister”: Held, J., C., and T. took a defeasible fee in the
land, determinable at their death without lawful issue, and could convey
no greater interest therein.

2, Wills—Devises—Defeasible Fee—Life Estate—Limitations of Aections.

A devise of lands terminable upon the death of the devigsee “without
lawful issue” is a life estate upon the happening of the contingent de-
feasible event, and the statute of limitations does not begin to run
against the remainderman in fee until the life estate falls in.

3. Wills—Devises—Defeasible Fee—Devisor’s Title—Identification—Evidence.
In an action brought by the heir at law of the remainderman to re-
cover lands devised o his ancestor, evidence is sufficient as tending to
show that the title to the lands in dispute was in the devisor, when the
will itself shows he claimed the fee, and the testimony of a witness was
that when he first knew the lands he was about five or six years old and
the devisor cultivated them, and that the description of the lands in the
will embraced the locus in quo, which he identified and described, and
that upon the death of the devisor the devisee took possession of and culti-
vated the land, and stated that his title was “only good for life,” with
other evidence that there was a defect of the fee-simple title in him.

1—157 1
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4. Evidence—Lands—Acts of Ownership—Age of Witness—Weight of Evi-
dence—Questions for Jury.

When a witness, testifying as to acts of ownership of one having

claimed the title to lands in dispute, says that at the time he was five

or six years old, the weight of his testimony is for the jury to determine.

5. Nonsunit—Evidence—Questions for Jury.
In this case there was sufficient evidence to be submitted to the jury
upon the question as to whether the plaintiffs were the heirs at law of
J. 8., under whom they claimed certain lands, the title to which was in
dispute, and therefore a motion to nonsuit upon the evidence on that
ground was improperly sustained.

( 2 ) Arpear by plaintiff from Whedbee, J., at February Term,
1911, of Waxs.

The facts are sufficiently stated in the opinion of the Court by Mr.
Curer Justice CLARK,

Aycock & Winston and Peele & Maynard for pla,mtzﬁ‘
R. N. Simms for defendant.

Crarx, C. J. This is an action to recover 100 acres of land. Berry
Surls died in 1842, having executed his will as follows:

In the name of God, amen. I, Berry Surls, of county of Wake, being
of sound and perfect mind and memory, blessed be God, do this 10
February, 1842, make and publish this my last will and testament in
manner following: That is to say, First, I give and bequeath to
John Pollard one negro girl by the name of Jane, to him and his lawful
heirs begotten of his body; dying without such, to return to Caswell
Pollard and Thomas Slaughter, or their lawful heirs begotten of their
body. Ttem the second: I give Caswell Pollard one negro girl by the name

of Hannah, to him and his lawful heirs begotten of his body;
( 8 ) dying without such, to return as above directed. Thirdly, T give

to Thomas Slaughter one negro girl by the name of Pat, to him
and his lawful heirs begotten of his body; dying without such, to return
to John and Caswell Pollard, or their lawful heirs begotten of their
body; and the balance of my land and negroes to be equally divided
between John Pollard, Caswell Pollard, and Thomas Slaughter, after
paying all my just debts, with the exception of Buck. It is my desire
that he be sold to a speculator; and it is my desire that all my stock
of all kinds be sold and equally divided between them as above stated.
Also, my money and notes to be divided in the manner above stated
equally between my three sons which are named in this will. Tt is my
desire that if they all should die without such heirs, to return to my
brother and sister, or their lawful heirs. T also appoint and ordain my

2
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worthy friend, Henry Williams, my executor to this my last will and
testament. In testimony whereof I have hereunto set my hand and
affixed my seal, in the presence of Dempsey Sorrell and John Brown,
this 10 February, 1842. His

Brrry Y SurLs.
Mark.

The plaintiffs claim that they are the heirs at law of John Surls,
who was a brother of Berry Surls, and offered evidence thereof. Berry
Surls left no legitimate children. Soon after he died his three devisees,
John and Caswell Pollard and Thomas Slaughter, took possession of
the land sued for and cultivated the samé, which they undertook to
convey on 4 October, 1851, to Bartlett Sears, who took possession of
the land and held it till his death. It was sold 10 February, 1873, to pay
the debts of Bartlett Sears. It was purchased by W. H. Crabtree, who .
took possession. The deed to him recites that the land is the same as
that sold by John Pollard, Caswell Pollard, and Thomas Slaughter to
Bartlett Sears by aforesaid deed 4 October, 1851. On 20 November, 1878,
Crabtree sold the land, together with adjoining land, making a tract
of 282 acres, to S. R. Horne, who remained in possession till 24 April,
1897, when he conveyed the land to the defendant Sears. The last one
of the three devisees named in the will of Berry Surles, to wit,
Caswell Pollard, died in I’ebruary, 1908. This action was brought (4)
the following year.

The plaintiffs correctly contended that under the will of Berry Surls,
John and Caswell Pollard and Thomas Slaughter took a defeagible fee
in said 100 acres, and that their deed to Bartlett Sears conveyed only
such estate, and that the successive mense conveyances down to the de-
fendant Sears conveyed no more than such defeasible fee in the land.
The statute of limitations did not begin to run against the plaintiffs, if
heirs at law of John Surls, till the death of Caswell Pollard in 1908.
Only one of the three devisees married, and the plaintiffs offered evidence
that he left no children. ) »

The statute of limitations does not run against the remainderman in
favor of the grantee of the life tenant until the life estate falls in.
Houser v. Craft, 134 N. C., 319; Cox v. Jernigan, 154 N. C., 584;
Staton v. Mullis, 92 N. C., 519.

The defendant contends that the evidence does not show that the land
ever belonged to Berry Surls, nor that the plaintiffs are the heirs at
law of John Surls, nor that Thomas Slanghter and John Pollard are
vet dead, and that they did not leave children.

There was evidence upon all these propositions, but the defendant
claimed that it was not suflicient to be submitted to the jury to prove

3
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these contentions of the plaintiffs. The judge having directed a nonsuit,
the evidence must be taken in the light of the most favorable inferences
which can be drawn from it.

It is manifest from the entire will that the testator intended that each
of the devisees should have a fee simple, defeasible upon failure of heirs
of his body. He makes this direction as to the slaves, his money and
notes, and directs “the balance of the land and negroes be equally divided
between the three,” adding that it was his desire “that if they all should
die without such heirs, to return to my brother and sister or their lawful
heirs.” The testator applied the significant word “return” to everything.

The witness Markham testified that when he first knew the
( 5 ) land, Berry Surls was cultivating it; that the witness was then
five or six years old; that he saw the negro Buck named in the
will, at work on the land, and that the deseription of the 100 acres in
the will from the three devisees to Sears embraced the 100 acres of
land which he identified and deseribed. He says that 50 acres were
in cultivation when he first knew the land; that he remembers that a
man was found dead on the tract, and that Berry Surls had a grave
dug on the land to bury him; that after the death of Berry Surls
the three devisees took possession of the land and cultivated it. That
Berry Surls lived on the land; that he saw him in the house he lived
in, saw him two or three times, and saw him walking in the fields where
Buck and Beck mentioned in his will were working. It is true that the
witness states that he was then only five or six years of age. But the
weight of his testimony was a matter for the jury. A son of Bartlett
G. Sears, former owner of the land, fully identified the 100 acres. The
witness Markham testified that Bartlett Sears while in possession cut
down timber on the land and stated that his title was only good for the
lifetime of the three devisees named in the will The witnesses Sears also
stated that he was present when the land was sold to pay his father’s
debts, and it was stated at the time that the title was in dispute and the
land brought only $160 or $170, whereas it was really worth $500 or
"$600. The witness Byrd testified that he heard Horne, the defendant’s
grantor, say that he told the defendant that there was a defect in the
title of the 100-acre tract. The will of Berry Surls shows that he claimed
to own this land in fee simple.

There is also evidence sufficient, if believed by the jury, to justify the
finding that the plaintiffs were heirs at law of John Surls, and that
neither John or Caswell Pollard nor Thomas Slaughter left any children.
Whether the jury would have found the facts on these points accord
with the contentions of the plaintiff or not, there was sufficient evidence
to submit the case to their finding. In directing a nonsuit there was

Error.
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(6)
H. A. GOODMAN aAnp L. G. GOODMAN v. JOHN D. HEILIG, ApMINISTRATOR
oF A. S. HEILIG anp B. H. HAMILTON.

(Filed 15 November, 1911.)

1. North Carolina Railroad—Location—Judicial Notice—Rights of Way—
Powers.

The courts will take judicial notice of the fact that the North Caro-
lina Railroad is a great public highway, running from Goldsboro to
Charlotte through Rowan County; that it belongs to a quasi-public cor-
noration chartered in 1848 by an act of the General Assembly, having
full power of eminent domain, with provision that where land is not con-
demned for a right of way within a certain time, the corporation ac-
quires a right of way 100 feet on each side of the center of the track.

2, Railroads—Easement—Fee—Reverter.

A railroad corporation does not acquire the fee simple to the land
covered by its right of way, but only an easement therein, which would
revert to the owner of the fee relieved of the burden of the easement
should the railroad be discontinued.

3. Deeds and Conveyances—Warranty—Breach—Railroads—Easements—No-
tice-—Pleadings—Demurrer.

A purchaser of lands upon which the right of way of the North Caro-
lina Railroad partially lies is fixed with notice of the easement, and is
presumed to have taken it into consideration in the terms of purchase;
therefore, when an action is based solely upon a covenant of warranty
in a deed which does not exclude therefrom an easement of the said
railroad company in the lands conveyed, this easement will not be con-
strued as a breach of the warranty, and a demurrer to the complaint
solely on that ground will be sustained.

Arpear from Lyon, J., at May Term, 1911, of Rowaw.

Action to recover damages for breach of covenant against encum-
brances contained in a deed from A. S. Heilig to W. J. and Julia
Crowell, and on a deed from B. H. Hamilton, grantee of Crowell,
to plaintiffs. The covenants are practically the same in both deeds.
The encumbrance is charged in these words: “but such portion of said
land was at the time of the execution of said deeds, and has been ever
since, owned by the North Carolina Railroad Company as a right of
way.” The defendants’ demurrer sets out six grounds. It is necessary
to consider only omne, viz.: That plaintiffs’ complaint does not
state facts sufficient to constitute a cause of action, in that, as ( 7 )
a question of law, the use and occupation of a portion of the
lands described in the complaint, as a right of way by the North Carolina
Railroad Company under its charter pursuant to the acts of the Legis-
lature of 1849, was constructive notice of said company’s right of way,

5
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and does not constitute a breach of warranty or covenant on the part of
defendants. That ‘as a matter of law, the right of way alleged to be
claimed by the North Carolina Railrcad Company does not constitute
any valid encumbrance upon the title of plaintiffs nor any breach of the
covenants of warranty and seizin, as alleged by the plaintiffs.”

The demurrer was sustained by Lyon, J., at May Term, 1911, of
Rowan, and plaintiffs appealed.

J. L. Rendleman, Jerome & Price for plaintiffs.
John 8. Henderson, R. Lee Wright, and P. S. Carlton for defendants.

Brown, J. We take judicial notice of the fact that the North Caro-
lina Railroad is a great public highway, running from Goldsboro to
Charlotte through Rowan County. It belongs to a quast-public cor-
poration chartered in 1849 by an act of the General Assembly that
gives the corporation full power of eminent domain and provides that
where land is not condemned for a right of way within a certain time, the
corporation acquires 100 feet on each side of the center of the track.
The road has been in actual operation since 1853. It was admitted

“upon the argument that the road is now being double tracked, and the
injury set up in the complaint is construction of a “fill” upon a small
part of the right of way upon which the additional track is laid. Plain-
tiffs elaim that the boundaries of the deed take in some part of the
right of way.

We are of opinion with his Honor that the demurrer should be sus-
tained. _

The railroad corporation has not acquired the fee simple to

( 8 ) the land covered by its right of way, but only an easement in it.

~ TIf the railroad should be discontinued the land would revert to

the owner of the fee relieved of the burden of the easement, and the
owner would then have an absolute title without encumbrance.

While this eagement may be in one sense an encumbrance or burden
upon the fee, it is in this particular case such an encumbrance as a
purchaser has knowledge of and is bound to take into consideration be-
fore purchasing. The railroad right of way is a great public highway
of which all persons must take notice, and as said by Kennedy, J., in
Patterson v. Arthurs, 9 Watts (Penn.), 152: “It is fair to presume that
every purchaser, before he closes his contract for his purchase of land,
has seen it and made himself acquainted with its locality and the state
and condition of it; and consequently, if there be a public road or
highway open or in use upon it, he must be taken to have seen it, and
to have fixed in his own mind the price he was willing to give the land
with reference to the road.”
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In Hymes v. Estey, 116 N. Y., 503, Justice Bradley says: “It must
be deemed the settled doctrine in this State that the fact that part of
the land conveyed with covenant of warranty was at the time of con-
veyance a highway, and used as such, is not a breach of the covenant.
This is so far the reason that the grantee must be presumed to have
known of the existence of the public easement, and purchased upon a
consideration in reference to the situation in that respect.”

To same effect are Whatebeck v. Cook, 15 Johns, (N. Y.), 483;
Huyck v. Andrews, 113 N. Y., 85; Wilson v. Cochran, 46 Penn. St.,
229 ; Jordan v. Eve, 72 Va., 1; Pomeroy v. R. R., 25 Wis., 644; Pick
v. Hydraulic Co., 27 Wis., 443 ; Trice v. Kayton, 84 Va., 219-220, citing
and approving Jordan v. Eve; Des Verges v. Willis, 56 Ga., 515.

In Kutz v. McCune, 22 Wis., 628, the Court says: “That such a right
does not constitute a breach of the covenant of seizin, see Rawls on
Oovenants, 83, 142. It may have been an encumbrance. But there is
a principle recognized by adjudged cases, and resting upon sound
reason and policy, which holds that purchasers of property
obviously and notoriously subjected at the time to some right of ( 9 )
easement or servitude affecting its physical condition, take it
subject to such right without any express exceptions in the conveyance,
and that the vendors are not liable on their covenants by reason of its
existence. This principle has been applied in the case of a highway
opened and in use upon the land at the time of the conveyance. Rawles
on Covenants, 141 et seq.”

There are a few adjudications looking to the contrary, especially in
Indiana, where the rule is different. But the great weight of authority,
we think, concurs with our own precedents. The point was considered
in Bz parte Alexander, 122 N. C.; 727, and this Court held that “The
fact that a railroad was in actual operation over a tract of land at the
time of the sale of the land was sufficient notice to the purchaser of
the occupant’s equity or easement, and made it his duty to inquire for
information.” ‘ ‘

While the point was not squarely presented or decided in the more
recent case of Tise v. Whitaker, 144 N. C., 515, Mr. Justice Hoke
recognizes the rule as we have here laid it down, and refers to it in
these words: “The weight of authority is to the effect that, when the
existence of a public right of way over land is fully known at the time
of the purchase and acceptance of a deed for the land, its existence is no
breach of the covenant of warranty, and there are well-considered de-
cisions to the effect that such an easement is not a breach of the covenant
against encumbrances. The parties are taken to have contracted with
reference to the existence of a burden of which they are fully aware.”

When the plaintiffs purchased the land they knew of the existence

7
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of the railroad and its right of way running over a portion of the land,
and they are conclusively presumed to have purchased with reference
to it.

The action cannot be maintained. The judgment sustaining the de-
murrer is

Affirmed.

(10)
GHORGE JEFFORDS kT AL. v. ALBEMARLE WATERWORKS.

(Filed 15 November, 1911.)

1. Evidence—Witness, Nonexpert—OQpinion Upon the Facts.

In an action to recover under a contract for boring an artesian well,
wherein it is alleged that the plaintiff was wrongfully prevented from
completing the contract, and defended upon the ground that the plaintiff
did not use the proper machinery, especially for straightening crooked
places caused by a deflection of hard rock, it is competent for a witness
for plaintiff to testify that the machine used was “the best and latest
all-round equipped machine for drilling water wells,” and that it had
all proper and necessary tools for drilling and straightening crooks, ete.,
and that he could have bored to the required depth with them, it being
“the testimony of a witness to a physical fact peculiarly within his
knowledge” and not requiring expert evidence.

2. Pleadings—Contracts—Evidence.
In an action brought upon contract, evidence relating to a second
contract which was not pleaded is-incompetent,

3. Evidence—Depositions—Nonresidents—Parties—Commencement of Action.
The depositions of a party, objected to because the deponent was in
the State when the action was begun, are competent when it appears
that he was a resident of another State and not within this Sta.te at

the time of the trial. Revisal, 1645 (9).

4. Contracts—Written—Fraud—Parol Evidence—Conversations,
Without allegation of fraud or misrepresentations, conversations pre-
ceding the execution of a written contract are incompetent to vary, alter,
or contradict its terms.

5. Evidence—Coniracts—Use of Improper Machinery—Former Use. °
‘When the defense in an action to recover upon a contract to bore an
artesian well, alleging that the defendant wrongfully stopped the plaintiff
from boring it, is that the plaintiff was not using proper machinery and
equipment, evidence as to the insufficiency of a machine formerly used
is incompetent.

6: Evidence—Depositions—Motion to Quash—Objections and Exceptions—
Practice.

A deposition can be quashed only for irregularities in the taking or the

incompetency of the witness, and exception should be taken to the ques-

8
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tions and answers of the deponent and not by motion to quash the
depositions.

7. Evidence—Depositions—Commission—Name of Witness—Practice.

It is not necessary that the commission issued for taking depositions
name the particular witness to whose depositions exception is taken,
when the notice to take the deposition gave the name of the witness
and the address of the commissioner, and the requirement of the statute
has been met. Revisal, 1652.

8. Appeal and Error—Reference—Findings—Evidence.

The facts found by the referee and confirmed by the trial judge are
not reviewable on appeal when there is evidence to support them; and
exceptions to such findings, that they are “contrary to the weight of the
evidence,” cannot be sustained. :

Arrear by defendant from Lyon, J., at March Term, 1910, (11)
of Sranry. :

The facts are sufficiently stated in the opinion of the Court by M=.
Cuirr Justice CLARE.

Jerome & Price and R. L. Smilh for plaintiff.
-J, B. Price and T. F. Kluttz for defendant.

Crarg, C. J. This is an action to recover the contract price for
boring an artesian well. The plaintiffs alleged that they were wrong-
fully prevented by the defendants from corapleting the contract; but
the defendants denied this, and alleged that the failure of the plaintiffs
to complete the contract was caused by their failure or refusal to use the
necessary machinery for straightening erooked places in the well, caused
by the drill being deflected by hard rock.

The case was referred to a referee, who was adjudged the plaintifls
entitled to recover the contract price for the work actually done up to
the time they were stopped by the defendants. The exceptions before
us arc to the judge’s overruling the exceptions by the defendants to the
referee’s report. KExceptions 1, 2, and 3 are to the witness stating in
reply to questions asked that the machine was “the best and latest all-
round equipped machine for drilling water wells; that it was equipped
with all necessary tools for drilling and straightening crooks in water
wells, and that he could have gone to any desired depth within 800
feet with that machine.” The objection is on the ground that the
witness had not qualified as an expert. But we do not think that “the
testimony of a witness concerning a physical fact peculiary within his
knowledge” is expert evidence. Britt v. B. R., 148 N. C., 40, and
cases there cited. (12)
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The evidence as to the second contract was properly ruled out, as
there was no plea of a second contract.

The objection to the deposition of George Jeflords, because he was
a party to the action and was in this State when the action was begun,
cannot be sustained, for the referee finds as a fact that the witness was
a resident of Pennsylvania when the deposition was taken. Revisal,
1645(2). The deposition is competent if the witness is out of the State
at the time of the trial or is more than 75 miles from the place where
the court is sitting. Revisal, 1545 (9); Barnhardt v. Smith, 86
N. C., 473.

The contract being in writing and no allegation of fraud or mis-
representation, it was not errvor to exclude conversations preceeding the
execution of the contract. Bowser v. Tarry, 156 N. C., 35.

The question as to the insufficiency of a prior machine and its equip-
ment was irrelevant and could throw no light upon the inqury before
the court. It was properly excluded.

Exceptions 8 and 9, for refusal of motion to quash because of the
irrelevancy or incompetency of some of the testimony, cannot be sus-
tained. A deposition can be quashed only for irregularities in the taking
or for the incompetency of the witness, and not upon the ground that
some of the answers were incompetent or irrelevant. Such questions and
answers should be excepted to.

Exception 10 is that the name of the witness was not given in the
commission to take the deposition. But the notice to take the deposition
gave the name of the witness and the address of the commissioner before
whom it was to be taken. The defendant knew that this witness was
to be examined, the cause in which, the place where, and the com-
missioner before whom he was to be examined. The statute does not
require the name of the witness to be stated in the commission. The
names of other witnesses were, however, given in the commission. It
does not appear that the defendant was prejudiced, for the notice to

take deposition did name this witness. In-McDugald v. Smaith,
(18) 83 N. C., 576, the notice was to take the deposition “of A., B,

C. et al., and no deposition of A., B. or C. was taken, and it
was held that this was not ground for exception to the depositions of
the other witnesses which were taken.

The refusal of the judge to recommit the report to the referee was a
matter whizh rested in his diseretion. The exceptions to the finding of
fact by the referee are that they are “contrary to the weight of the
evidenee.” That was a matter addressed solely to the trial judge, and
cannot be considered here. Lewis v. Covington, 130 N. C., 541. When,
as here, the referee’s findings of fact are affirmed by the judge, his action
is eonclusive if there is any evidence to support such findings. Brown v.

10
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R. R., 1534 N. C., 300; Merror Co. v. Casualty Co., 153 N. C., 373. On
examination, we find that there was evidence as to each finding of fact,
and such findings are not open to review on appeal. Willkams v. Hy-
man, 153 N. ., 167,

Affirmed.

Cited: Mfg. Co. v. Mfg. Co., 161 N, C., 434; In re Rawlings, 170
N.C, 61. :

LELIA A, PATTERSON, BY Her NEXt FriExp, v. THE GREENSBORO
LOAN AND TRUST COMPANY.

(Filed 15 November, 1911.)

1. Gift—Delivery—Intent, Expressed or Implied.
To sustain a valid gift of personal property there must be an actual
or constructive delivery with the present intent to pass title.

2, Same—Evidence—Donee’s Trunk,

In an action involving the question of a gift to a granddaughter of
personalty by the grandfather, there was evidence tending to show that
the grandmother had given her a trunk, always spoken of as hers and
which remained at the home of the grandparents; that while the donee
and her mother were visiting there, soon after her birth, the grand-
mother showed the grandfather a $5 gold-piece which had been given to
the donee by another, whereupon the grandfather said: “Well, we will
keep that up. I will keep it up. I expect to give her $5 in gold every
22d of the month for her birthday”; that he did so on geveral such occa-
sions: that in the last illness of the grandfather he told donee’s mother
to move the trunk. “I want you to move it; you may move this trunk
now, if you want to, or you can wait and move it after I am dead,”
the trunk being there present; that the grandmother died about eighteen
years ago and the grandfather in 1907; that the trunk was removed
after the grandfather’s death, and when opened contained $1,050 in
gold, only a few small clothes formerly worn by the donee, and nothing
of real value of the donor’s: Held, sufficient evidence of a gift of the
$1,050 in gold. Brewer v. Harvy, 72 N. C., 176, cited and distingunished;
Newman v. Bost, 122 N. C., 524, cited and applied.

Arruar from Dandels, J., at April Term, 1911, of Gurrrorn. (14)

Action to recover $1,050 in gold, alleged to have been given to
plaintiff by her grandfather, the intestate.

The jury rendered the following verdiet: “Did the intestate of the
defendant give Lelia A. Patterson, during his lifetime, the $1,050, as
alleged in the complaint? Answer: “Yes.”

Judgment on the verdict, and the defendants excepted and appealed.

11 :
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John A. Barringer and Thomas H. Calvert for plaintiff.
G. 8. Bradshow and King & Kvmball for defendant,

Hoxr, J. The authorities in this State are in full -support of the
position contended for by defendant, that in order to a valid gift of
personal property there must be an actual or constructive delivery with
the present intent to pass the title. Gross v. Smith, 132 N. C., 604;
Duckworth v. Orr, 126 N. C., 674; Wilson v. Featherston, 122 N. C,,
7475 Newman v. Bost, 122 N. C., 324 ; Medlock v. Powell, 96 N. C., 499 ;
Adams v. Hayes, 24 N. C., 361.

The Court is of opinion, however, that without any impairment of
the principle recognized and sustained in these cascs, there are facts
in evidence from which delivery could be properly inferred by the jury.
From the testimony of the prineipal witness it appeared that Lelia A.
Patterson is the daughter of Roxie Patterson and the granddaughter of
William Collins; that William Collins died on 6 April, 1907, and that

the wife of William Collins, grandmother of Lelia, died about

(15) eighteen years ago; that the grandmother of Lelia had given

Roxie Patterson a trunk for Lelia, and that the trunk was always
called and used as Lelia’s, and remained in an upstairs room in the
Collins home until after the death of the grandmother; that in the
summer after the birth of Lelia, while Roxie Patterson and child were
on a visit to the grandparents, the mother showed the grandfather a
$5 gold-piece which she said Judge Armfield had given to her for the
child, wherenpon the grandfather remarked, “Well, we will keep that
up. I will keep thai up, I expect to give her $5 in gold every 22d of the
month for her birthday.” He then and there began the practice of put-
ting into the child’s trunk $5 in gold every month, and after the death
of the grandmother the trunk was brought down into his room. On
several vigits of the mother she saw the grandfather put $5 in gold into
it when the monthly birthday of Lelia happened at the time. Some of
Lelia’s things were in the trunk, that is to say, shoes, little hose, dresses,
and things of that kind.” Lelia’s pet name was Hon, and in the grand-
father’s last illness he said to his daughter: “There’s Hon’s trunk; I
wani you to move it; you may move this trunk now, if you want to, or
you can wait and move it after T am dead.” The trunk was not then
removed, and after his death it was opened and the sum of $1,050 in
gold was found therein. There is no evidence that the trunk contained
anything of value belonging to the deceased, that is, there was no other
money in gold, nor were there any valuable papers.

True, there is a ease in our reports, Brewer v. Harvy, 72 N. C., 176,
where a father standing on his piazza with his wife and child, a girl 12
vears of age, pointed to a colt some distance off and said to the child,

12
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“That is yours; 1 give it to youw,” and in another case a colt on the
father’s farm was always recognized by and spoken of as his son’s colt
and the father had told the son he might have the colt if he would
raise it. In both, the Court held there was not a valid gift for lack
of proper delivery; but in both, it will be noted, there was no possession
or control of the property given to the alleged donee or to any one for
him. In our cases the money was from time to time put by the
intestate in the trunk recognized as the child’s trunk, and in the (16)
last illness of the donor he said to the child’s mother, the trunk

being present: “There’s Hon’s trunk; 1 want you to move it; you may
move it now, if you want to, or you can wait and move it after I am
dead.” On this testimony we think his Honor correctly ruled that the
question of delivery was for the jury. The case comes rather within
the principle applied in Newman v. Bost, supre, in which it was held:
“Where the articles are present and are capable of actual manual de-
livery, such delivery must be made in order to constitute a gift nter
vivos or causa mortis; but where the intention of the donor to make
the gift plainly appears and the articles intended to be given are not
present, or, if present, are incapable of manual delivery, effect will be
given to a constructlve delivery.”

No error.

C. H. CURRY v. F. H. FLEER,
(Filed 15 ‘November, 1911.)

1. Public Highways—Motor Vehicles—Operation—Declaratory Statutes—In-
terpretation.

The Laws of 1909, ch. 445, requiring a person operating a motor
vehicle “to slow down to a speed not exceeding eight miles an hour and
give reasonable warning of its approach and use every reasonable pre-
caution to insure the safety of”’ a horse being ridden or driven, etc.,
upon the highway upon which the motor is being driven, etc., with
the cxception of establishing a speed limit, is to a great extent an em-
bodiment of general principles of law applicable to motor vehicles when
operated on the highway and in places where their use is likely to be a
source of danger to others. Gaskins v. Hancock, 156 N. C., 56; Tudor
v. Bowen, 1562 N. C., 441, cited and applied.

2, Same—Requirements.

The maximum speed limit of eight miles an hour for the running of
motor vehicles upon the highways in approaching horses being ridden
or driven thereon, etc., prescribed by the Laws of 1909, ch. 445, does
not contemplate or intend that the specified limit is always permissible;

13
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for one driving a machine of this character is charged with notice of
things which he observes or could observe in the exercise of proper
care, having regard to the nature of the vehicle he is operating and its
tendency to frighten animals; and not infrequently it may become his
duty to move at a much slower speed, or stop altogether if conditions so
require.

3. Same—Negligence—Evidence—Nonsuit.

In an action for damages for personal injury received by reason of
the team plaintiff was driving becoming frightened from a motor vehicle
approaching from the rear, there was evidence tending to show that the
speed of the automobile greatly exceeded the limit prescribed by the
Laws of 1909, ch. 445, and that the machine was upon the plaintiff’s
team without adequate warning and without giving him “any chance
to hold on to his horses”: Held, sufficient to go to the jury upon the
question of defendant’s actionable negligence, not so much and of itself
that the speed limit was exceeded, but tending to show the defendant’s
negligence in not doing what the circumstances reasonably required
for the plaintiff’s safety; and upon conflicting evidence, a motion to non-
suit should be denied.

4, Evidence—Objections and Exeeptions—Appeal and Error—Harmless Error.

Over defendant’s objection, plaintiff was permitted to ask the witness
of the former if he had not sold his land to the defendant at a big
price: Held, if on the facts the answer had a reasonable and natural
tendency to create a bias in defendant’s favor it was relevant; and if
otherwise, it would be harmiess and not reversible error.

Arpear from Lyon, J., at April Term, 1911, of Davipson.

Action to recover damages for injuries caused by alleged negligence of
defendant in driving his automobile.

There was evidence on part of plaintiff tending to show that on 7
December, 1909, on the road about one and a half miles from Thomas-
ville, plaintiff was driving a two horse wagon, loaded with 100 chairs,
when his horses took fright at defendant’s automobile, and, getting
beyond his control, ran the wagon against a telephone post, whereby
plaintiff was thrown to the ground and received painful physical in-

juries; that the automobile, driven by defendant, approached

(18) from bechind at a speed of fifteen or twenty miles an hour;
sounded the warning signal when only 25 yards back, and came

so suddenly on witness that he had no chance to get control of his team
and prevent the running. Speaking to this question, the witness said:
“Just passed right by me all at once and didn’t give me any chance to
hold on to the horses, trying to do all T could with them. If I had had
warning in time, I might have prevented the horses from running away.”

The evidence of defendant tended to show that he approached at a
speed of twelve miles, reduced to eight when nearing the team; gave
the ordinary and usual signals 100 feet back, and passed without ob-

14
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serving any sign of fright in the horses or of any change or disturbance
in the movement of the team, etc. There was further evidence on part
of defendant tending to show that the horses were young horses, unused
to the road, and that there was no default on part of defendant in the
use and operation of the machine or in failing to give the proper signal.

The question of defendant’s negligence was submitted to the jury, and
the following verdict rendered :

“Was the plaintiff injured by the negligence of the defendant, as
alleged in the complaint? Answer: Yes.

“What damages, if any, is plaintiff entitled to recover? Answer:
$500.”

Judgment on the verdict, and defendant excepted, alleging for error,
chiefly, the refusal of the court to order a nonsuit.

Phillips & Bower and McCrary & McCrary for plaintif.
E. . Raper and A. F. Sams for defendant.

Hoxs, J., after stating the case: The General Assembly of 1909 made
extended regulation in reference to the ownership, operation, and use of
the automobile. Laws 1909, ch. 445, Pell’s Supplement, secs. 3876,
a to t, inclusive, and on matters more directly relevant, the statute pro-
vides as follows: ‘“Upon approaching a horse or horses or other draft
animals, being ridden, led, or driven thereon, a person operating a motor
vehicle shall slow down to a speed not exceeding eight miles an hour and
give reasonable warning of its approach and use every reasonable
precaution to insure the safety of such person or animal, and in ( 19 )
case of a horse or horses or other draft animals, to prevent fright-
ening the same.” With the exception of establishing speed limits, this
legislation is to a great extent an embodiment of the general principles of
law applicable to these motor vehicles when operated on the highway
and on places where their use is likely to be a source of danger to others;
principles recognized and applied in two recent cases before the Court:
Gaskins v. Hancock, 156 N. C., 565 Tudor v. Bowen, 152 N. C., 441.

Speaking to the duties incumbent upon chauffeurs and others driving
these cars, in Tudor’s case, supra, Associate Justice Brown said: “Al-
though the use of automobiles began in recent years, it seems to have
caused much litigation, though not in this State. It is the consensus
of judicial opinion that it is the duty of the operator of an automobile
upon highways and public streets to use every reasonable precaution to
avoid causing injury, and this duty requires him to take into considera-
tion ‘the character of his machine and its tendency to frighten horses.
Hannigon v. Wright, 5 Penn (Delaware), 537, 234; House v. Cramer,
13 A. & E. Anno. Cases, 463, note, and cases cited. The posséssion of a
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powerful and dangerous vehicle imposes upon the chauffeur the duty of
employing a degree of care commensurate with the risk of danger to
others engendered by the tise of such a machine on a public thorough-
fare.” And it may be well to note that the legislation referred to estab-
Lishes, as a rule, a maximum rate of speed “not exceeding eight miles
an hour,” ete., and in doing so it is not at all contemplated or intended
that the specified limit is always permissible. The chaffeur or other
driving a machine of this character on the public highway is charged
with notice of things which he observes or could observe in the exercise
of proper care, having regard to the nature of the vehicle he is operating
and its tendency to frighten animals, and not infrequently it may be-
come his duty to move at a much slower speed, and stop altogether if
conditions so requive. This, too, is in aceord with approved precedent
(Christy v. Elliott, 216 T11., 31), and is expressly recognized in
(20) other sections of the statute, notably Pell’s Supplement, 3876m,
8876n, 3876p, and 38761, 3876, the last citation being in terms
as follows: “Nothing in the general law shall be construed to curtail
or abridge the right of any person to prosecute a civil action for damages
by reason of injuries to person or property regulting from the negli-
gence of the owner or operator, or his agent, employee, or servant, of any
motor vehicle, or 1esulting from the negligent use of the highway by
them or any of them.”

Applymw the prineiple, the case was clearly one for the jury. The
grievance alleged on part of plaintiff, being not so much and of itself
that the speed limit was exceeded—a limit established principally to
lessen the danger of collision—but because, by reason in part of exceed-
ing the speed limit, the machine was upon the plaintiff’s team without
adequate warning; that at twenty miles per hour and a signal at 25
steps behind, to use the plaintifi’s own language, the vehicle “just passed
right by me all at once and didn’t give me any chance to hold on to my
horses, trying to do all I could.” True, there is evidence on defendant’s
part in contradiction of this testimony, but, under a correct charge, the
jury have accepted the plaintiff’s version, and, in our opinion, an ae-
tionable wrong is clearly established.

Objection was further made that the court allowed plaintiff to ask a
witness who testified for defendant if he had not sold his land to defend-
ant at a big price. The answer was admitted us tending to show a bias
in defendant’s favor. If on the facts the answer had a reasonable and
natural tendency to create a bias in defendant’s favor, it was relevant,
and if otherwise it should be treated as harmless, and certainly not held
for reversible error. We find
No error.
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(21)
J. W. CARMICHAEL v. SOUTHERN BELL TELEPHONE AND
TELEGRAPH COMPANY.

(Filed 15 November, 1911.)

1. Damages, Compensatory—Punitive Damages.

When compensatory damages are allowable they should not be con-
fined to an actual pecuniary loss, upon the theory that any recovery
above actual loss in money or time having a definite pecuniary value
partakes of the nature of punitive damages.

2, Damages, Compensatory—Mecasure of Damages.

On an issue as to actual or compensatory damages caused by an
injury inflicted, the plaintiff may recover, in proper instances, whatever
the jury may decide to be a fair and just compensation for the injury,
including his actual loss in time or money, physical inconvenience and
mental suffering or humiliation endured, and which could be considered
as a reasonable and probable result of the wrong done,

3. Same—Standards of Measurement—Contracts.

‘While a recovery for damages for a breach of contract is ordinarily
confined to such as are in reasonable contemplation of the parties at
the time of making it, which are susceptible of ascertainment with a
reasonable degree -of certainty, and limited to pecuniary recompense
for the loss sustained by the injured party, the position having its origin
and basgis in the fact that the vast majority of contracts concern them-
selves with pecuniary values and have the pecuniary standard for ad-
justment alone in contemplation, the doctrine does not extend to an
agreement which clearly has reference to a different standard, for in
such cases damages in case of -breach must be awarded according to the
standard which the parties have adopted.

4. Corporations—Public Service—Breach of Contract—Torts—Measure of
Damages.

A telephone company, a public-service corporation operating under a
public franchise, is responsible for its breach of duty in rendering the
gervice it has undertaken to perform for one having contractual rela-
tionship with it, and when suffering special injury by reason of such
breach, he is entitled to sue in tort, and, in case of recovery, to have
his damages admeasured as in that character of action.

5. Same—Telephone Companies—Payment of Rentals.

The plaintiff having protested to defendant that he had paid for the
rental of his telephone service at his home, claiming he had a receipt
therefor which he had temporarily mislaid, but promised to produce,
found upon returning home Saturday night that the telephone connec-
tion had been severed there in his absence and so continued until the
following Monday morning, when he paid under protest and had his
telephone service restored. There was conflicting evidence as to whether
the plaintiff had actually paid the rental, the company protesting that
the receipt was given by mistake as to the amount: Held, the plaintiff,
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when his cause of action has been established, may recover upon the tort
arising from defendant’s breach of contract.

6. Same—Mental Anguish—Duty to Aveid or Minimize.

The plaintiff, in this case, having a right to sue a telephone company,
a public-service corporation, in tort for wrongfully disconnecting his
telephone service, evidence on the question of damages was competent
which tended to show his suffering and anxiety naturally arising from
the fact that his father-in-law was at the time in a hospital, supposed
to be in a dangerous condition, which was known to the company, or its
managing officers, and occasioned by the loss of the telephone service at
such time, but not the suffering and anxiety caused by the dangerous
condition of the father-in-law; and in awarding any damages imputable
to this source, it should be considered whether he did what he reason-
.ably could have done to lessen his anxiety.

7. Corporations—Telephones—Public Service—Tort—Willful and Wanton—
Punitive Damages.

In awarding damages to one whose telephone service has wongfully
been disconnected by a public-service telephone corporation, the jury
may award such punitive damages in addition to compensatory damages
as they may deem right and proper, when, in proper instances, they find
the act was done maliciously or under such circumstances of willfulness
on the part of the defendant as to show a wanton or reckless disregard
of plaintiff’s rights.

8. Same—Compensatory Damages—Evidence—Questions for Jury.

Upon the question of allowing exemplary as well as actual damages
in this case, as presented, for the disconnection of the plaintiff’s service
by the defendant telephone company, the jury should congider as cir-
cumstances relevant to the inquiry evidence tending to show that the
plaintiff informed the defendant of the payment he had made, that he
had a receipt therefor, that the defendant still insisted there was no
such payment, and further, that the plaintiff had several times made de-
fault in payment of his dues, and that the defendant had been informed
by its proper agents that plaintiff owed the balance concerning which
the service had been disconnected.

(23)  Apprar from Peebles, J., at April Term, 1911, of New Han-
OVER.

Action to recover damages for wrongfully removing a telephone from
plaintif’s premises. There was evidence tending to show that the tele-
phone charges due from plaintiff were af the rate of $4.50 per quarter,
payable in advance, beginning 1 January; that plaintiffi on 3 June,
1908, paid the $4.50 for the quarter beginning 1 April, and took a
receipt for same; that in the latter part of June plaintiff was notified
there was a balance against him of $3 for said quarter, and unless same
was pald the telephone would be removed. Plaintiff protested and
informed the agents of defendant company that he had paid the dues
and could produce a receipt. Plaintiff failed to find the receipt readily,
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as he had given it to his wife, who was temporarily from home in daily
attendance on her father, who had been operated on and was in the
hospital; and thereupon, in afternoon of 27 June, 1908, defendant com-
pany, while plaintiff was absent, disconnected the phone and deprived
plaintiff and his family of its use from Saturday right until Monday
morning, 29 June; that on Monday morning, 29 June, plaintiff went
to the offices of the company, paid the $3 claimed, under protest, and the
service was thereupon restored; that in July following, the plaintiff
found the receipt for the $4.50, the entire price for the quarter, and on
failure to adjust matters, action was instituted.

On the question of damages, plaintiff testified among other things,
that the telephone was used for the purpose of calling up physicians,
hospitals, druggists, doing the marketing, grocery business, and other
general household useg, and proposed further to show that at this par-
ticular time plaintiff suffered special inconvenience and annoyance by
reason of the fact that his father-in-law had been operated on and was
then at the hospital in a dangerous condition, and plaintiff was unable to
communicate with the hospital concerning him or with his family,
which was then at the beach some distance away.

There was evidence from which knowledge of these special conditions
on the part of the company might be inferred. The proposed evidence
was excluded, and plaintiff excepted.

There was testimony on part of defendant to the effect that plaintiff
was not prompt in payment of his telephone dues, and that on
two or three occasions before this it had been necessary to dis- (24 )
connect his telephone for nonpayment of dues; that while plaintiff
produced a receipt for the $4.50, the dues for the quarter ending 30
June, 1908, as a matter of fact he had only paid $1.50, and it was so
reported to the company by the collecting agent; that the receipt for
$4.50 was signed by mistake to a printed form in which the amount was
so stated, the agent failing to change this to $1.50, the amount actually
paid, and that the books of the company showed the amount due to
be $3.00, and that in fact such amount was due for said quarter; that
defendant had no malicious or improper motive in disconnecting the
telephone or in collecting the $3, but acted in the honest belief it was
enforeing its rights in the premises.

His Honor ruled that plaintiff could not in any event recover damages
in excess of $3, the amount of overcharge as claimed by plaintiff, and
under such ruling the following verdict was rendered :

- “1. Did the defendant unlawfully cut out plaintiff’s telephone, as
alleged in the complaint? Answer: Yes.

“2. If so, what damage is plaintiff -entitled to recover therefor? An-
swer: Three dollars, and interest to date from 29 June, 1908.”
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Judgment on the verdiet for $3, with interest, and plaintiff excepted
and appealed, assigning errors.

Rountree & Carr for plamntiff.
H. E. Palmer, B. J. Clay, and J. D. Bellamy for defendant.

Hoxr, J., after stating the case: An impression not infrequently
exists, and is sometimes acted on, that in the larger number of ordinary
causes compensatory damages should be confined to actual pecuniary
loss, and that any recovery above actual loss in money or time having
definite pecuniary value partakes of the nature of punitive damages.
Speaking to this question in a concurring opinion in Ammons v. B. £.,
140 N. C., 199, it was said: “The court below and the parties litigant
seem to have considered that the seventh issue on actual damages was

confined to pecuniary loss, and that any recovery over and above

(25) this must be had, if at all, on the eighth issue, above set out.

But this is not at all true. ‘Actual,’ in the sense of compensatory
damages, is not restricted necessarily to the actual loss in time or money.
The claimant may be confined to this, if the jury so determine, but
more than this is contained in the term, and more than this is covered
by the issue.” As said by Clark, C. J., in Osborn v. Leach, 135 N. C.,
628: “Where the facts and nature of the action so warrant, actual
damages include pecuniary loss, physical pain, and mental suffering,”
ete. And again: “Compensatory damages include all other damages
than punitive, thus embracing not only special damage, as direct
pecuniary loss, but injury to feelings, mental anguish” ete., citing
18 A. & E. Ene. (2 Ed.), 1082; Hale on Damages, pp. 99, 106. And
this last author says: “It may be stated as a general rule, in actions of
tort, that whenever a wrong is committed which will support an action
to recover some damages, compensation for mental suffering may also
be recovered if such suffering follows as.a natural and proximate result.”
And so here, where a passenger is wrongfully ejected from a railroad
train, the demand may be considered as-one in fort, and, on an issue
as to actual or compensatory damages, he may recover what the jury
may decide to be a fair and just compensation for the injury, inclnding
his actual loss in time or money, physical inconvenience, and mental
suffering or humiliation endured, and which could be considered as a
reasonable and probable result of the wrong done. McNeill v. R. R.,
135 N. C., 683; Head ». B. RB., 79 Ga., 358; Hale on Damages, supra,
sec. 261.  As said by Bleckley, J., in Head’s case:  “Wounding a man’s
feelings is as much actual damages as breaking his Jlimb. The difference
is that one is internal and the other external; one mental, the other
physical. At common law compensatory damages include, upon prin-
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ciple and, I think, upon authority, salve for wounded feelings, and our
Code had no purpose to deny such damages where the common law
allowed them.”

And on the subject of punitive damages it was further said: “Ex-
emplary or punitive damages are not given with a view to compensation,
but are under certain circumstances awarded, in addition to com-
pensation, as a punishment to defendant and as a warning to ( 26)
other wrongdoers. They are not allowed as a matter of course,
but only where there are some features of aggravation, as when the
wrong is done willfully and maliciously, or under circumstances of rude-
ness or oppression, or in a manner which evinces a reckless and wanton
disregard of plaintiff’s rights.”

In the view of compensatory damages, suggested with approval in this
citation, there was error in the ruling which limited plaintiff’s recovery
in any aspect of the case to the $3, the amount of money wrongfully
collected by defendant, whether the action should be considered as one
for a breach of contract or for a tort. It is true that recovery for breach
of contract is confined to such damages as were in the reasonable con-
templation of the parties at the time same was made, and which are
susceptible of ascertainment with a reasonable certainty, and that ordi-
narily this damage is limited to pecuniary recompense for the loss sus-
tained by the injured party; but this will be found to have its origin
and basis in the fact that the vast majority of contracts concern them-
selves with pecuniary values and have the pecuniary standard for ad-
justment alone in contemplation; but where an agreement clearly has
reference to a different standard, damages in case of breach must be
awarded according to the standard which the parties have adopted.
This is the principle upon which recoveries for mental anguish in a
certain clags of telegraph cases, and when treated simply as actions for
breach of contract, are properly made to rest, as shown in the well-
considered opinion by our present Chief Justice in Young v. Telegraph
Co., 107 N. C., 870, a decision since followed and applied by the Court
" in numerous cases; and so in contracts for telephone service for house-
hold purposes pecuniary values are not ordinarily in contemplation, and
on breach, even when the action is simply for breach of contract, a
different standard of adjustment must necessarily or may properly be
adopted, to wit, a fair compensation for the loss and for the incon-
venience and annoyance in being wrongfully deprived of the
service stipulated for. Telephone Co. v. Hobard, 89 Mass., 252; (27)
Hale on Damages, p. 102.

On the allegations of the complaint, however, and the facts in evidence,
the plaintiff is not confined to a recovery for breach of contract. - Bt
appears that defendant is a public-service corporation operating under
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a public franchise, and for breach of duty in rendering the service it
has undertaken to perform, one having contract relations with such
company and suffering special injury by reason of such breach is en-
titled to sue in tort, and, in case of recovery, have his damages admeas-
ured as in that character of action. This was held in Peanut Co. v.
R. R., 155 N. C., 148, citing several other décisions to like effect, and
see, in that case more especially, the concurring opinion of Associale
Justice Allen, as to the obligation of diligence imposed by the law upon
corporations of this kind and the character of action available in case
of breach causing speeial damages to persons having contract rela-
tions with such companies.

Plaintiff, then, having a right to sue in tort if his cause of action is
established, is entltled to recover compensation for the annoyance and
inconvenience and humiliation fairly attributable to the wrong done and
under facts as they existed at the time the same was committed. Peanut
Co. v. R. R. , SUPTQ.

And in thls view the annoyance and inconvenience naturally arising
from the fact that plaintiff’s father-in-law was at the time in the hospital
and supposed to be in a dangerous condition, if this circumstance was
known to the company or its managing officers—not, of course, the suffer-
ing and anxiety caused by the father-in-law’s dangerous condition, but
the annoyance and anxiety occasioned by the loss of the telephone service
at such time. In considering any damages imputable to this source, the
obligation on plaintiff to do what he reasonably could to lessen his anx-
lety is also a proper subject for consideration. Bowen ». King, 146
N. O, 385; B. R. v. Hardware Co., 143 N. C,, 54

On the question of punitive or exemplary damages, recurring again

to the doctrine as stated in the Ammons case, supra, if the jury
(28) should find that the wrong complained of was committed and that
the same was done maliciously or under such circumstance of
willfulness on part of defendant as to show a wanton or reckless disre-
gard of plaintifl’s rights, they iay, in addition to compensatory dam-
ages, award such additional damages by way of punishment as they
may deem right and proper. In this aspect of the matter the principles
and authorities applicable are more fully discussed and veferred fo in
the case of Williams ». R. R., 144 N. C., 502.

On this question of allowing exemplary damages, as well as the
amount, in case the jury should determine to award the same, the fact
that plaintiff informed defendant of the payment of the amount due and
that he had a receipt showing this, and that defendant still insisted
there was no such payment, and, further, the fact that plaintiff had
several times before made default in payment of his dues, and that this
collecting agent had informed the managing officers of the company
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there was a balance still due, and that the books of the company showed
this to be correct, are circumstances relevant to the inquiry.

For the error indicated plaintiff is entitled to a

New trial.

Cited: Penn v. Telegraph Co., 159 N, C., 809 ; Byers v, Expreés Co.,
165 N. C., 545; Webb v. Telegraph Co., 167 N. C., 490; Bean v. Fuller,
171 N. C, 771,

(29)
STANDARD MIRROR COMPANY v. PHILADELPHIA CASUALTY
COMPANY,

(Filed 9 November, 1911.)

1. Appeal and Error—Failure to Docket—Motion to Dismiss— Praetice.

A motion to dismiss an appeal in the Supreme Court for failure of
appellant to docket in the time required is in apt time when it is made
during the term of Court to which the appeal is returnable, and before
the case is docketed. Supreme Court Rule 17.

2, Same. .
‘When the appellant dockets his case on appeal in the Supreme Court
at any time after the end of the term to which it is returnable, it will be
dismissed, on motion.

3. Same—Motion to Reinstate.
An appellant is required by Rule 17 of the Supreme Court to move for
a reinstatement of his case, after its dismissal upon motion of appellee,
during the same term of the Court.

4. Appeal and Error—Appeal Abandoned—Motion to Dismiss—Practice.
When it appeared from the record on file in the Supreme Court, that
the appellant had abandoned his appeal below, no motion to dismiss was
necessary, and it will therefore be disallowed.

5. Appeal and Error—Service of Case—Extension of Time—Agreement in
‘Writing—Practice.

When it appears in the Supreme Court that appellant has not served
his case on appeal in time, no agreement for further extension thereof
will be considered, unless it is in writing or appears by an entry on the
record. Supreme Court Rule 39.

6. Appeal and Error—Service of Case—Extension of Time—Attorney and
Client—Directions.
An attorney for appellee has no authority to extend the time for the
appellant’s attorney to serve his case on appeal when he has been for-
bidden by his client to do so.
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7. Appeal and Error—Service of Case—Returns of Officer—Affidavit—Cor-
rections,

In this case it was proven by the affidavit of the officer that though by
his return upon the original statement of case on appeal by appellant
it appears that the case was served on a certain date and in time, it
was not in fact served until after the expiration of the time allowed or
extended by agreement, and appellee’s motion to dismiss is allowed. Offi-
cers serving papers are cautioned to make accurate returns, as, in law,
they import verity and are prima facie evidence of their correctness.

Arprrar from Daniels, J., at August Term, 1911, of GuiLForp.

Wescolt Roberson and King & Kimball for plaintiff.
Stern & Stern and Walser & Walser for defendant.

PLAINTIFF'S APPEAL.

Warkur, J. The above-entitled action was tried at February Term,
1911, of GurLrorp, and both parties appealed from the judgment therein.
The plaintiff failed to docket its appeal at this term of Court,

(30) as it was required to do, and the defendant moved to dismiss the
appeal under Rule 17. The motion of the defendant would be
granted but for the fact that plaintiff had abandoned the appeal below.
Rule 17 (140 N. C., 493) provides that such a motion shall be made
during the term of this Court to which the appeal is returnable, and not
after sald term; so that the defendant moved in apt time. Even the
appellant is required by the rule to move for a reinstatement of his
appeal at that term. Not only is that the requirement of the rule, but
it has been so construed to be its meaning in several of our decisions.
Benedict v. Jones, 131 N. C., 473 ; Graham v. Fdwards, 114 N. O.; 228,
The practice in such cases as arise under this rule of the Court is fully
stated by the present Chuief Justice in Porter v. B. R., 106 N. C., 478,
which was followed by Hinton v. Pritchard, 108 N. C., 412; Paine v.
Cureton, 114 N. C., 606 ; Causey v. Snow, 116 N. C., 498, and numerous
other cases cited in the note to Porter v. R. R., at marg. p. 480 of the
anno. edition of 106 N. C. The change in the time preseribed by the
Rules for docketing transcripts in this Court has not had the eflect of
altering the requirement in regard to motions of appellees to dismiss
under Rule 17, as was decided in Benedict v. Jones, supra. If the ap-
pellant should docket the case before a motion is made by the appellee
to dismiss, it will defeat such a motion, but the latter may move in the
matter during the return term of the appeal at any time after the case
should be docketed here. If the appellant should docket his appeal at
any time after the end of said term of this Court, it will also be dis-
migsed on motion. Benedict v. Jones, supra; Caousey v. Snow, supra;
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Burrell v. Hughes, 120 N. C., 277; 8. v. James, 108 N. C., 792. It
follows that, while the appellee in the plaintiff’s appeal has come into
this Court in time to avail itself of the right given by Rule 17 to dismiss,
the motion is, nevertheless, denied, the plaintiff having abandoned its
appeal, as appears from the papers on file here, and no motion to dismiss
being really necessary.

Motion denied.

DEFENDANT’S APPEAL. (31)

Warkeg, J. This is a motion to dismiss the appeal or to aflirm the
judgment below in favor of the plaintiff, because the defendant did not
prepare and serve its case on appeal in time. It appears that, by con-
sent of the appellee, the plaintiff, it was allowed thirty days after the
adjournment of the court on 26 February, 1911, to serve the case on
appeal, but it was not served within the extended period. An unfor-
tunate dispute between counsel as to an alleged further extension of
time, by agreement between defendant’s and one of appellee’s (plain-
tiff’s) courisel, has brought into this Court a disagreeable controversy,
which, we have said more than once before, we would not undertake to
decide. It would impose upon us an exceedingly unpleasant and delicate
duty to perform if we should consent to hear and pass upon such dis-
putes, and, therefore, this Court not only decided that it would not con-
sider such controverted questions between counsel, but we have actually
adopted Rule 39, which is as follows: “The Court will not recognize any
agreement of counsel in any case, unless the same shall appear in the
record, or a writing filed in the cause in this Court.” This should have
sufficiently warned members of the bar that if they consent to waive the
dircetions of the statute, or of the Rules regarding the service of cases
or the extension of time, the agreement must be evidenced by a writing;
otherwise, if disputed, the party seeking to take benefit under it will
not be heard by us. It is always better to reduce such agreements to
writing, in order to prevent these unpleasant controversies, and this case
but strikingly illustrates the wisdom and practical utility of the rule.
The subject is fully reviewed by the present Chief Justice in Graham v.
Bdwards, 114 N. C., 229, and we reproduce here what was so aptly said
by him in that case: “The alleged agreement (for an extension of time
to docket case in this Court) was not in writing and is denied by ap-
pellee’s counsel. It cannot, therefore, be considered. Rule 39 of this
Court, and numerous cases cited in Clark’s Code (2 Ed.), 704. This
Court is for the correction of errors of law committed in the trial of
causes below. We cannot be called upon to settle disputed mat-
ters of fact arising upon oral agreements of counsel. Hemphill
v. Morrison, 112 N. C., 756. The duty of passing upon the cor- ( 32)
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rectress of memory of counsel as to such agreements when there is a
difference, is a delicate one. It is not contemplated by the statute that
we should be called upon to discharge such function, and we have no
right or disposition to assume it. We again repeat, as was lately said
in Sondley v. Asheviile, 112 N. C., 694: ‘It is to be hoped that hereafter
counsel will in every instance put their agreements in writing or have
them entered of record, when for any reason they may think best to
depart from the plain provisions of the statute. If they do mnot care
to do this, the courts will not pass upon the controversies as to the terms
or existence of such agreements’ Our brethren of the bar owe it to
themselves and to the Court to avoid bringing such controversies here-
after before the courts. Their experience as lawyers must imapress upon
them the treachery of memory among the very best of men. If not
disposed to guard against differences of recollection by the easy mode of
reducing agreements to writing, or having them entered on the minutes,
the courts have no process to gauge the accuracy of their respective
recollections.” .
Tn this case there is not the least ground for the disparagement of
counsel, as nothing has been done which is not entirely consistent with
the strictest integrity and a proper professional courtesy. Counsel
simply have disagreed in their understanding of the facts, and that is
all; and to avoid such unpleasant occurrences, the rule was adopted, and
must be observed, as stated by the Chtef Justice in the case just cited.
We are unable to say that either of the counsel is infallible, and, there-
fore, that the statement of the one should give way to that of the other.
They are equally honorable and truthful, and there is nothing to show
that the memory of either one of them is more retentive than that of
the other. We are all liable to err and should deal with each other
charitably on that account, as it is frailty of human nature, and
forgetfulness, therefore, is consistent with perfect honesty. The plain-
tiff’s counsel was under the express and positive instructions of his elient
not to make any agreement for an extension of time in serving the
case on appeal, at least after the allotted time had expired, and,

(33) therefore, did not have the authority to do so. It appears to us
that he was very careful not to waive any of his client’s rights

or to disobey his instructions in what he did. We fully and readily
acquit him of even the slightest wrongdoing, and find as a fact, and hold
as matter of law, that he was at all times in the clear exercise of his
legal rights as an attorney, and strictly observed the directions of his
client, under which he was acting. He was without doubt misunder-
stood by the defendant’s counsel and in his eagerness to be liberal and
not disregard his client’s instructions, he may have conceded too much,
when the sheriff signed the return of service, but he did not surrender
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any of his client’s rights and could not do so under the circumstances.
This is an honest difference of recollection between counsel; but we
cannot settle it otherwise than by enforcing the rule of this Court.

It appears by the return of the officer that the defendant’s case on
appeal was served 4 April, 1911; but he testifies by affidavit that this
return is not true in fact, and that the case was actually served 14
September, 1911, long after the lapse of the extended time. In his
justification, it may be said that he merely signed the return in the
presence of the counsel of plaintiff and defendant, at their request, or
with their assent, the plaintiff’s counsel expressly reserving all of his
client’s rights, and especially the right to object to the service as being
too late. But officers should make true returns as to time and manner
of service, and if they do not, the reason for misdating a return, or for
any other inaccuracy, should be explained in the return—that is, the
real facts should be fully stated. In this case no copy of the case on
appeal was served upon the defendant’s counsel, as admitted by the
officer. He should have stated this fact in the return, and also the
other undisclosed matters which are inconsistent with tne return. But
after all that can be said, the fact remains that there was no service of a
case on the plaintiff within the time prescribed by law, or within the
extended time, and the motion of the plaintiff is granted.

The appeal of defendant is dismissed, and judgment will be entered
in the court below for the plaintiff, if it has not already been

done. (34)
" Appeal dismissed.

Cited: 8. wv. Black, 162 N. C., 640.

LOUIS WACKSMUTH v. ATLANTIC COAST LINE RAILROAD COMPANY.
(Filed 15 November, 1911.)

1. Appeal and Error—Objectiens and Exceptions—Answers of Witness—Evi-
dence—Motion to Strike Qut—Procedure.

If an angwer by the witness to a competent question is not excepted
to, the competency of the answer will not be considered on appeal under
an exception noted to the question. The objecting party should either
have excepted to the answer at the time it was made or moved the trial
judge to strike it from the evidence.

2, Appeal and Error—Instructions—Presumptions.
‘When the charge of the trial court is not set out in the record on ap-
peal it is assumed that he fully explained to the jury the significance of
an issue submitted and the bearing of the evidence thereon.
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8. Railroads —Negligence —Relief Department —Acceptance of Benefits—
Promise—Contracts—Burden of Proof—Evidence—Questions for Jury.
It is a voluntary acceptance by an employee, a member of a railroad
company’s relief department, of the benefits of that department, after an
injury has been inflicted, that bars his right to recover damages from
the company; and when the defense in the action is that the plaintiff
had promised to accept the benefits, it is necessary for the defendant to
show an acceptance of the promise and its performance thereof in order
to render the defense available. King v. R. R., post, 44, cited as con-
trolling.

AppraL by defendant from Whedbee, J., at June Special Term, 1911,
of EDpGECOMBE.

This is an action to recover damages for personal injuries caused, as
the plaintiff alleges, by the negligence of the defendant.

The defendant denies negligence, alleges that the plaintiff was guilty
of contributory negligence, and specially pleads, as a defense, that the
plaintiff was a member of its relief department, and that after his injury
he accepted benefits from the department.

There was evidence that the plaintiff was injured on 18 April, 1904,

in a collision, while performing his daty for the defendant as
(36) engineer, and without fault on his part.
It was admitted that after his injury, four checks, aggregating
$155, were sent to him from the relief department as benefits.

The plaintiff did not collect the money on the checks, and on 29
August, 1904, wrote a letter to the superintendent of defendant, con-
taining the following proposition:

“If you, as the proper representative of the A. C. L., will give me
steady work at a salary of $4.50 per day and I to be employed in the
shops at Rocky Mount and to break in new engines and such other
similar work that will not require me to make long runs or do service
at night, and give me further guarantee that I shall remain in the above
employment for a term of not less than fifteen years at a salary of not
less than $4.50 per day, steady time, and with the further privilege of
returning to my regular run or daylight run, going out of Rocky Mount,
whenever my physical condition will admit of the same, I will release
the A. C. L. from any further claims for damages resulting from the
above named aceident. It being agreed that you are to allow me also
the amount agreed to in your letter of 1 August, and the amount that
I am entitled to from the relief department.”

The superintendent replied, inviting the plaintiff to Wilmington, and
saying: “I think it is better for us to talk over the matter about which
you have written.” '

The plaintiff testified that he went to Wilmington and saw the super-
intendent, and that he agreed to give him employment and to look out
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and eare for him, and that in consequence of these promises he collected
the checks.

There was evidence to the contrary.

The defendant offered evidence tending to show that it had contrib-
uted to the relief department, but no issue was submitted or requested
on this question.

The rules and regulations of the relief department are fully stated in
Barden v. R. R., 152 N. C., 318, and in King v. B, R., post, 44, and
Nelson v. R. R., poet

There was ev1dence tending to prove negligence. (37)

The jury returned the following verdict:

1. Did the plaintiff voluntarily become a member of the relief de-
partment of defendant and execute the agreement introduced in evi-
dence? Answer: Yes.

2. Did the plaintiff, after his alleged injury, accept benefits under said
eontract, and if so, in what amount? Amnswer: Yes, $155.

3. Was the plaintiff induced to cash the relief checks and accept
benefits under said contraect, upon the promise and agreement of defend-
ant to furnish him such work or employment as he might thereafter
be able to perform, and to take care of him as an old employee? An-
swer: Yes.

4. If so, did the defendant comply with its agreements? Answer: No.

5. Was the plaintiff injured by the neghgence of the defendant com-
pany? Answer: Yes.

6. Did the plaintiff, by his negligence, contrlbute to his own injury?
Axnswer: No.

7. What damage is plaintiff entitled to recover of defendant? An-
swer: §7,500.

There was a Judgment in favor of the plaintiff, and the defendant
excepted, agsigning the following errors:

First exception. For that the court erred.in allowing the plaln‘uff
in answer to question of plaintiff’s counsel, “How much did you suffer ¢
over the defendant’s objection, to answer, “Suﬁ“ered all kinds of troubles
with doctors, thinking they were doing justice by me; kept telling me
I would be all right, and I was continually having trouble.”

This exception is upon the ground that both question and answer are
improper and incompetent and should have been excluded.

Second exception. For that the court erred in allowing the plaintiff,
under the defendant’s objection, to testify to what passed between him
and the superintendent, as follows:

Q. And you went to see the superintendent about your letter of 29
August and his reply of 10 September. Tell the jury what passed
between you.
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A. The superintendent satd that in regard to entering into a contract,
they did not do such a thing (this is as T understood him to say),
(38) and I told him my reasons for it: that I thought there might be
some changes around the railroad, as there had been in the past,
and I thought best to have a contract, and he said: “We are likely to
stay as long as you,” and I said that might be true; and he said, “Haven’t
we always looked out for old employees?”’” 1 said, “Yes,” and 1 in-
sisted that in case I could not run on the short-cut, as my nerves were
not right and I would want to be on the safe side, that they give me
something else to do, and he said to the manager, “Isn’t there going to
be a light run on to Fayetteville, and maybe that will suit Mr. Wacks-
muth?” And I said maybe it would; that all T wanted was something
in ecase I couldn’t run, so I would have something to do; and he said,
“Go back, and don’t work until you feel stronger, and put in your appli-
cation for this run, and we will look out for you,” and I said, “T am
going to have my relief check signed,” and T think T also signed for my
wateh, pin, ete.

Q. What did he do that first thing? A. He touched me and said,
“Gto back,” they would look out for me; and the manager said he knew
I was a good workman, and that he had passed through the shops and
seen me at work, and he knew I was a good workman, and he left me
with the impression——

Q. He told you that they would care for you, and he said they always
took care of old men. The last thing he said to you was that you were
to go back and they would take care of you, and you went and cashed
those checks? A. Yes; I went from there down to Mr. B.’s office, an
architect in Wilmington, and told him what T had done.

This exception is upon the ground that the same is irrelevant and in-
competent, for that (1) it does not constitute any promise or agreement
which is sufficiently explicit to make the basis of a contract, and (2) it
contradicts by parol the express terms and provisions of a written con-
tract, and should have been excluded.

Third exception. TFor that the court erred in allowing the plaintiff,

" in answer to his counsel’s question, “Why did you cash the relief
(89) checks?” to state, under defendant’s objection that it was “with
the promige that they would look out for me.”

This exception is upon the ground that the question and answer are
both irrelevant and incompetent, in that they contradict by parol the
express terms of the written contract or agreement.

Fourth exceplion. For that the court erred in refusing to give the
special instruction, numbered 1, asked for by the defendant, as follows:

“The defendant prays the court to instruct the jury that there is no
evidence that plaintiff was induced by the defendant to accept the relief

»
benefits. 20
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This exception is upon the ground that there was no such evidence, and
the court should have so instructed the jury.

Fifth exception. For that the court erred in refusing to give the
special instruetion, numbered 5, asked for by the defendant, as follows:

“Before you can answer the issue, Was plaintiff induced to accept the
benefits by the defendant? you must find the facts from the evidence
that the defendant knowingly, purposely, offered and agreed to give
plaintiff indefinite employment, and that this was done to induce him
to accept the benefits and release his right of action. There is no evi-
dence of this, and you are instructed to answer the issue ‘No.””

This exception is upon the ground that the instruction asked for was
a correct statement of the matter necessary to be found before the issue
could be answered in favor of the plaintiff, and that there was no
evidence upon which said finding could be based, and the instruction
should have been given.

Sizth Exception. For that the court erred in using the following
. language in the general charge to the jury, to wit:

“If you find as a matter of fact that the plaintiff went to Wilmington,
and the general superintendent promised and agreed and said to him
that if he would go back and not sue the company that he would see that
he was taken care of and would be given such work as he would be able
to do, and that by reason of these representations he did cash his checks,
then T charge you that that would be such an inducement, and you
ought to answer the third issue ‘Yes’; but if, on the other hand,
they did not induce him to, or did not intend to induce him to (40)
cash those checks, but that he did it voluntarily or without
promises, then you should answer that issue ‘No.” Upon this issue the
burden is on the plaintiff. What is meant by the burden is that the
evidence of one party outweights the evidence of the other; in other
words, if upon this issue the evidence is equally balanced, then the an-
swer would be against the plaintiff, because the plaintiff has the burden
of the issue. If the testimony of the plaintiff outweighs or bears down
the evidence of the defendant, then he is said to have carried the burden,
and it would be your duty to answer this issue ‘Yes.””

This exception is upon the ground that there was no evidence offered
by the plaintiff from which such a finding of fact as is contemplated
in that part of the charge quoted could have been made.

Seventh exception. TFor that the court erred in refusing to grant the
defendant’s request for judgment of nonsuit at the close of the plaintiff’s
evidence, and again at the close of all the evidence.

H. A. Gilliam and L. V. Bassett for plaintiff.
F. 8. Sprusll for defendant.
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Avren, J., after stating the case: An examination of the record
shows that no exception was taken to the answer of the witness embraced
in the first assignment of error. The objection was to the question,
and it was clearly competent to ask the plaintiff as to the extent of his
injuries, and for him to state how much he suffered; and if the defendant
thought the answer was not responsive, it was its duty to move to
strike it out. .

This is fair to the judge and the parties, as it gives an opportunity to
correct any error that has been committed ; and the judge may well con-
clude when objection is made to a question, which is proper, and none
to the answer, that it is not regarded of sufficient importance to note an
exception, or that it is unobjectionable.

“Defendant’s remedy was to promptly move to strike out the objee-

tionable testimony, and by the failure of its counsel to adopt this
(41) course, any and all right which the defendant may have had to
objeet thereto was waived.” 8 Ency. PL. and Pr., 134.

The remaining assignments, as indicated in the brief of the appellant,
are intended to present these questions: i

(1) That plaintiff having admitted that he accepted bencfits, is it com-
petent to prove by parol that he was induced to do so by the promise of
the defendant?

(2) If such evidence is competent, was the evidence introduced by the
plaintiff sufficient to sustain a finding that the promise was made?

(3) If the promise was made, would it relieve the plaintiff from the
legal effect of the acceptance of the benefit ?

The term “benefits” as used in the regulations of the department, has
a definite meaning, and does not include hospital treatment and medical
attention, and it is the aceeptance of benefits, not the agreement to do
so, which under certain conditions may bar a recovery. The acceptance
of the benefit is an act of the party, which is not evidenced by any
writing,» and when its effect is in dispute, it is competent to show the .
circumstances connected with it.

It is in this respect that Aderholt ». R. R., 152 N. C., 411, and Von
Norstrand v. R. R., 67 Kan., 387, are distinguishable from the case at
bar, as in each of those cases there was a written release.

We think the evidence was oompetent and that 1t was sufficient to be
submitted to the jury on the third issue.

Thére was evidence that the plaintiff received the checks for benefits;
that he wrote the superintendent of the defendant and submittd a propo-
sition of settlement, which included future employment, and said he
would release the defendant if it would give him this employment ; that
the superintendent invited him t6 see him in order that they might talk
the matter over; that he went and that in the conversation the superin-
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tendent said that “in regard to entering into a contract, they did not
do such a thing (this is as T understood him to say), and T told him my
reason for it: that I thought there might be some changes around

the railroad, as there had been in the past, and I thought it best (42)
to have a contract; and he said, “We are likely to stay as long as

you,” and I said, ‘That might be true,’ and he said, ‘Haven’t we always
looked out for old employees ¥ I said, ‘Yes, and I insisted that in case
I couldn’t run on the short-cut, as my nerves were not right and I would
want to be on the safe side, that they give me gsomething else to do;
and he said to the manager, ‘Well, isn’t there going to be a light run
put on to Fayetteville, and maybe that will suit Mr. Wacksmuth? And
I said maybe it would; that all T wanted was something in. case I
couldn’t run, so I would have something to do; and he said, ‘Go back,
and don’t go to work until you feel stronger, and put in your application
for this run, and we will look out for you,” and he said, ‘You go back to
Rocky Mount and we will look out for you,” and I said, ‘I am going to
have my relief checks signed,” and I think I also signed for my watch,
pin, ete. He touched me and said, ‘Go back, that they would look out
for me,” and that, relying on what was said to him, he then collected
the benefit checks, and this, if believed, justified the jury in answering
the third issue “Yes.” ,

The charge of his Honor is not set out, but as there is no exception
to it, we must assume that he fully explained to the jury the significance
of the issue, and the bearing of the evidence.

If the evidence was competent and was sufficient to sustain the verdiet,
does the acceptance of benefits, induced by the promise of the defendant,
which it failed to perform, bar a recovery? ’

In the consideration, of this question, it must be remembered that the
defendant is not relying on the promise. ‘

It does not say that the plaintiff has accepted a new promise of future
employment in satisfaction of his claim for damages, and therefore he
‘must declare for breach of the promise, but, on the contrary, it says no
promise was made.

It seems to us that a fair interpretation of the verdict is conclusive
against the defendant, on the principles declared in King ». R. R,
post, 44.

The jury has found that there was a contract between the plaintiff
and the defendant, and that by its terms the plaintiff agreed to
release the defendant from claims for damages on account of (43)
negligence, upon payment to him of the benefits and giving him
employment, and that the defendant has broken the contract. If so,
the acceptance of the benefits did not constitute the settlement, but an
act done in furtherance of it. Dalrymple v. Craig, 70 Mo. App., 155.
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The contract must be considered as a whole, and if treated as an accord
and satisfaction or as a contract with dependent stipulations, the defend-
ant must show performance in order to rely on it.

Our views, as to the controlling prineciples when an accord and satis-
faction is pleaded, are stated in the King case, and it is unnecessary to
repeat them. :

It is also well settled that “one relying on a contract of compromise
and settlement calling for the performance by him of certain acts, must
show a performance of the conditions imposed on him by such agree-
ment.” 8 Oye., 534.

This is declared to be the law in Quarles v. Jenkins, 98 N. C,, 261,
where the Court says: “The court, therefore, properly instructed the
jury, in effect, that if the seitlement alleged was to be final, on condi-
tions to be observed and performed on the part of the defendant, and
he failed to observe and perform the same according to the terms as
agreed upon between the parties, then there was no such settlement and
discharge.”

Armistead v. B. R., 108 La, Anno., 173, is in prineiple like this
case. There the plaintiff’s boat was injured by the negligence of the
defendant, and he brought an action to recover damages. The defendant
pleaded a compromise and settlement, and it was held that the plea was
not good because it had promised to furnish a steamboat and had failed
to do so, the Court saying: “The defendant violated the compromise,
and then voluntarily canceled it, and is, therefore, not in a position to
plead it in bar of plaintiff’s action.”

We conclude that the plaintiff was entitled to judgment upon the

© verdiet.
(44)  On the trial, the plaintiff offered to return the amount he
received as benefits. This was proper, and the defendant is
entitled to have this sum credited on the judgment recovered.
No error.

Crarxg, C. J., concurs in the result upon the ground that the contract
of the plaintiff with the so-called Relief Department is denounced as
null and void by the provisions of the State statute, Rev., 1646 (the
Fellow-servant Act), and also by section 5 of the Federal Employer’s
Tiability Act of 22 April, 1908, and refers to his concurring opinion in
King v. B, R., post, 66.

Cited: Russ v. Harper, 156 N. C., 450; King v. R. R., post, 74;
Guano Co. v. Mercantile Co., 168 N. O., 225.

Note.—The Rélief Department is invalid as a defense. R. R. v. Schubert
224 U. S, 603; Herring v. R. R., 168 N. C., 555.
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LAFAYETTE KING v. ATLANTIC COAST LINE RAILROAD COMPANY.
(Filed 15 November, 1911.)

1. Railroads—Relief Departments—Benefits Accepted—Consideration—Bur«
den of Proof,

‘When a railroad company sets up as a defense to an action for personal
injury that the plaintiff was a member of its relief department and was
concluded under the rules and regulations of that department, by accept-
ing benefits, from bringing his action, whether a release, accord and satis-
faction, or by whatever name called, and it appears that the defendant
had full control of the department, with the power to make or alter
the rules and regulations at will and to fix the membership fees, the
burden is upon the defendant, relying upon the binding effect of the
rules and regulations as a contract, to show that on its part it has paid
a valuable consideration by introducing evidence of what it has paid or
done for the support of the department, and it must be made to appear
that the consideration was not so small that a person of ordinary dis-
cernment and judgment would consider that the defendant had paid
nothing.

2. Same—Guarantee.

For a railroad company to avail itself of the defense that the plaintiff
was a member of its relief department and accepted benefits thereunder,
and could not recover damages for defendant’s negligence in injuring
him, under the rules and regulations of the department, a valuable con-
sideration must be shown, and the mere fact that the defendant had
guaranteed by contract to pay all operating expenses of the department
and to provide it with necessary facilities is not of itself sufficient evi-
dence therecof, the rules and regulations being formulated by defendant
and under its control.

3. Railroads—Relief Department—Members—Privity of Contract.

There is a privy of contract between a railroad company having a
relief department for which it furnishes facilities and operating expenses
and an employee, a paying member of that department, and a contract
may be sustained, upon a valuable consideration shown, that the ém-
ployee, in proper instances, may not receive the benefits of the depart-
ment, and then sue for damages for a personal injury alleged to have
been received owing to the defendant’s negligence. .

4. Railroads—Relief Department—Benefits—Voluntary Acceptance—Public
Policy-—Interpretation of Statutes.

A contract between a railroad company and its employee giving the
latter the choice, after the injury has been received, of maintaining his
action for damages for personal injuries inflicted by the former or relin-
quishing his right of action by voluntarily accepting the benefits of the
relief department, if he is a member, is not against public policy or in
contravention of the statutes invalidating agreements between employer
and employee which exempt the employer from its liability for negligence,

o i
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5. Railroads—Relief Department—Member—Voluntary Aecceptance—Knowl-
edge—Opportunity—Fraud.

An employee of a railroad company is required to exercise diligence
in protecting his rights in choosing whether he will sue the railroad
company for damages for a personal injury sustained or accept the bene-
fits of the relief department, of which he was a member, and he will
not be excuscd on the ground of want of knowledge, where he has had
the opportunity to inform himself.

6. Railroads—Relief Department—Corporations—Ulira Vires.
It is not ultra vires for a railroad to establish a relief department for
the benefit of employees who are members of it, in case .of sickness and
accident, charging the members a fee and coniributing -to its support
and efficiency.

7. Railroads—Relief Department—Benefits Received—Personal Injuries—
Negligence—Judgment—Credits.

When an employee of a railroad company has accepted benefits from
its relief department under conditions permitting recovery for personal
injuries negligently inflicted on him, the amount of the benefits received
should be credited on the judgment.

CrARK, C. J. and BrowN and WALKER, JJ., concur in result. Hoxg, J., con-
curs in opinion as written,

(46)  Arpear from Whedbee, J., at October Term, 1910, of New
Haxover.

The plaintiff brings this action to recover damages for personal inju-
ries caused, as he alleges, by the negligence of the defendant. The
defendant denies negligence and alleges, as a defense, that the defendant
maintains a relief department; that the plaintiff was a member therof,
and that after he was injured he accepted benefits from said department.
which, under its rules and regulations, bars a recovery.

Evidence was offered by the plaintiff in support of his contention.
The defendant introduced evidenece in rebuttal, and also introduced the
rules and regulations of said department, which are very fully stated in
the report of Barden v. R. R., 152 N. C., 318.

Section 4 of the rules and regulations provides: “The company shall
have general charge of the department, gnarantee the fulfillment of its
obligations as determined by these regulations, take charge of -all moneys
belonging to the relief fund, and be responsible for their safe-keeping;
pay into the fund interest at the rate of 4 per cent per annum on monthly
balances in its hands, supply the necessary facilities for conducting the
business of the department, and pay all the operating expenses thereof.”

No evidence, however, was introduced that the defendant has con-

tributed any money to the funds of the department or for its
(47) maintenance.
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There was evidence that the plaintiff was entitled to be paid benefits
for a period of eight months, and that he was paid for about four
months.

It appears from the rules and regulations:

(1) That the relief department is a department of the defendant.

(2) That the rules and regulations thereof are prescribed by the
defendant, ,

(3) That under these rules and regulations the defendant has control
of the department and of its money.

(4) That the rules and regulations can be changed by the defendant
without the consent of the members of the department, and that they
cannot be changed except with the consent of the defendant.

(5) That the object of the department is the establishment and man-
agement of a fund, to be known as the “Relief Fund,” for the payment
of definite amounts to employees contributing thereto, who are to be
known as “members of the Relief Fund,” when under the regulations
they are entitled to such payment by reason of accident or sickness, or,
in the event of their death, to the relatives or other beneficlaries desig-
nated by them with the approval of the superintendent. :

The relief fund will consist of contributions from members thereof,

" income derived from investments and from interest paid by the company
and advances by the company, when necessary, to pay benefits as they
become due. :

(6) That the defendant is not a member of the department, but it is
provided: The company shall have general charge of the department,
guarantee the fulfillment of its obligations as determined by these
regulations, take charge of all moneys belonging to the relief
fund, and the responsibility for their safekeeping; pay into the (48)
fund interest at the rate of 4 per cent per annum on monthly
balances in its hands, supply the necessary facilities for conducting the
business of the department, and pay all the operating expenses thereof.

(7) That all employees of the company who, under the regulations,
are contributors to the relief fund shall be designated as “members of
the Relief Fund.”

There shall be five classes of members. The highest class in which an
employee may be a member shall be determined by his regular or usual
monthly pay, as follows:

Monthly Pay. Highest Class.
Less than 835. ...ttt iiiiiiiveriiirannnnnnns First.
_ $35 or more, but less than $65..................... Second.
$55 or more, but less than $75...........covivnunnn, . Third.
$75 or more, but less than $95...................... Fourth.
$95 OF INOTE. .. vivteetiiniiie i iernaaannesnnens NN Fifth,
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For employees paid by. the hour, trip, piece, or in any other way
than by the month, the highest class shall be determined by the usual
amount of earnings in a month.

(8) That the word “contribution” wherever used in these regulations
shall be held and construed to refer to such designated portion of the
wages payable by the company to an employee as he shall have agreed,
in his application, that the company shall apply for the purpose of
securing the benefits of the relief fund; or to such cash payment as it
may be necessary for a member to make for said purposec.

Contribution for full membership shall be made monthly in advance,
at the following rates: First class, 75 cents per month; second class,
$1.50; third class, $2.25; fourth class, $3; fifth class, $3.75.

(9) Wherever used in these regulations, the word “disability” shall
be held to mean physical inability to work by reason of sickness or
accidental injury, and the word “disabled” shall apply to members thus
physically unable to work. The decision as to when members are disabled
and when they are able to work shall rest with the medical officers of the
department.

The decision as to whether disability at any time shall be

(49 ) classed as due to sickness or due to accident, and as to whether

any disability shall be considered a relapse or an original dis-
ability, shall rest with the medical officers of the department.

(10) That the following benefits will be paid to members or bene-
ficiaries entitled thereto in acecordance with the provisions of these regu-
lations: )

Payment for each day of disability classed as due to accident for a
period not longer than fifty-two (5) wecks, as follows: To a member of
the first class, 50 cents; second class, $1; third class, $1.50; fourth class,
$2; fifth eclass, $2.50; and at half these rates thereafter during the
continuance of disability.

Also payment to or in behalf of the members of such amounts for
necessary surgical treatment as may be approved by the chief surgeon;
and provision by the department for free surgical treatment of the mem-
ber in one of the hospitals under its control when requested by a medical
examiner of the department and authorized by the superintendent or
chief surgeon. No member shall have authority to contract any bills
against the department, and nothing herein shall be held to mean or
imply that the department shall be responsible for the payment of such
bills as a member shall contract or his surgeon may charge. Bills for
surgical attendance, to be considered by the department, must be made
out against the member and must be itemized.

Payment, in accordance with the conditions prescribed in the regu-
lations, upon the death of a member, as follows: To the beneficiary
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of a member of the first class, $250; second class, $500; third eclass,
$750; fourth class, $1,000; fifth class, $1,250. Also payment of $250
for each additional death benefit of the first class to which the bene-
ciary is entitled. 7

(11) That employees are required to sign a written application be-
fore joining the relief deparement, in which it is provided: “I also
agreed that, in consideration of the amounts paid and to be paid by
the said company for the maintenance of said relief department, and
of the gnarantee by said company of the payment of said benefits, the
acceptance by me of benefits for injury shall operate as a release and
satisfaction of all claims against said company, and all other
companies associated therewith in the administration of their ( 50 )
relief departments, for damages arising from or growing out of
said ‘injury; and further, in the event of my death, no part of said
death benefit or unpaid disability benefit shall be due or payable unless
and until good and sufficient releases shall be delivered to the superin-
tendent of said relief department, of all claims against sald relief de-
partment, as well as against said company and all other companies
associated therewith, as aforesald, arising from or growing out of my
death, said releases having been duly executed by all who might legally
assert such claims; and further, if any suit shall be brought againss
said company, or any other company associated therewith as aforesaid,
for damages arising from or growing out of injury or death occurring
to me, the benefits otherwise payable and all obligations of said relief
department and of said company created by my membership in said
relief fund shall thereupon he forfeited without any declaration or other
act by said relief department or said company.” .

(12) That section 62 of the rules and regulations is as follows: “62.
In case of injury to a member he may elect to accept the benefits in
pursuance of these regulations, or to prosecute such claims as he may
have at law against the company or any companies associated therewith
in the administration of their relief departments.

“The acceptance by the member of benefits for injury shall operate
as a release and satisfaction of all claims against the company and all
other companies associated therewith as aforesaid, for damages arising
from or growing out of such injury; and further, in the event of the
death of a member, no part of the death benefit or unpaid disability
- benefit shall be due or payable unless and until good and sufficient
releases shall be delivered to the superintendent of all claims against the
relief department, as well as against the company and all other com-
panies associated therewith as aforesaid, arising from or growing out
of death of the member, said releases having been duly executed by all
who might legally assert such claims; and further, if any suit shall be

39



IN THE SUPREME COURT. 157

‘KiNg 2. R. R,

brought against the company or any other company associated
(31 ) therewith as aforesaid, for damages arising from or growing out

of injury or death occurring to a member, the benefits otherwise
payable and all obligations of the relief department and of the company
created by the membership of such member in the relief fund shall
thereupon be forfeited without any declaration or other act by the relief
department ‘or the company; but the superintendent may, in his discre-
tion, waive such forfeiture upon condition that all pending suits shall
first be dismissed.

“If a claim for damages on account of injury to or death of a member
shall be settled by the company or any company associated therewith as
aforesaid, without suit, or by compromise, such settlement shall release
the relief department and the company from all claims for benefits on
account of such injury or death.”

At the conclusion of the evidence, his Honor stated that he would
charge the jury “that the defendant company, having paid a part of
the relief money to the plaintiff and the plaintiff having accepted it,
whether it was the full amount or not, if- he accepted any part of it, he
could not recover,” and in deference thereto the plaintiff submitted
to judgment of nonsuit and appealed. ‘

Kellum & Loughlin and Herbert McClammy for plaintiff.
Davis & Davis and George B. Elliott for defendant.

Arrew, J., after stating the case: The plaintiff having introduced
evidence tending to prove that he was injured by the negligence of the
defendant, it follows that there was error in the ruling of his Honor,
unless the acceptance of benefits from the relief department by the
plaintiff, after his injury, operates to release the defendant company
from liability. We think it does not have this effect under the evidence
in thig case, for two reasons:

1. It does not appear that there is any consideration for the release,
moving from the defendant. The answer alleges that the defendant has
expended large sums in maintaining the relief department, and in con-
tributions to the fund from which benefits are paid to members; but

these are matters of defense, and under our system of pleading
(52 ) are deemed to be denied by the plaintiff, and no evidence was
introduced in support of the allegations of the answer.

The evidence does not disclose that the defendant has paid one dollar
for operating expenses or otherwise, or that the plaintiff has received
anything that he has not paid for by his own contributions. The only
reference in the evidence to the payment of any sum by the defendant
is in the following question and answer: “I ask you if all this money
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that has been paid into the relief department, and upon which the relief
department has been operated, has not been the wages taken out of the
laborers of the Atlantic Coast Line?” “No, sir.”

The authorities are uniform that a release must be founded on a
valuable consideration, and that the plea is not good unless the consider-
ation is alleged. 18 A. & E. Ency. PL and Pr., 92; Story Eq. PL, sec.
797; 1 Dan. Ch. Pr., 670; Hale ». Grayon, 99 Ky., 178; Maness v.
Henry, 96 Ala., 458; Swan v. Benson, 81 Ark., 730; Scott v. Scott, 105
Ind., 584.

In Crawley v. Timberlake, 36 N. C., 460, Chief Justice Ruffin says:
“A court of equity does not sustain these shorthand bars, such as a
release, a stated account, and the like, unless they be pleaded as not
only existing instruments, but also as being fair and wise, and proper
to be equitably enforced. . . . So, with respect to this particular subject
of a release now before us, Lord Redesdale states (in Hughes v. Kearney,
1 Sch. and Lef.) that the plea of release must set out the consideration
upon which it was made, if it be impeached in that point. . . . In
other words, the release, unless fairly obtained and on a proper consider-
ation, ought not to preclude the court from going into the case and deal-
ing out justice to the parties according to its real facts.” _

This case was approved in Shaw v, Williams, 100 N. C., 281, and in
Boutten v. R. R., 128 N. C., 341, the Court quotes with approval this
language from Shaw v. Willioms, supra: “And so every release must
be founded on some consideration; otherwise, fraud must be presumed.”

Some of the authorities speak of transactions of this character
as a release, and others as an accord and satisfaction, but by (53 )
whatever name it is called, it is pleaded by the defendant as a
binding contract, existing between it and the plaintiff, and a promise
without consideration eannot be enforced. If it is necessary to a good
plea to allege the consideration, the party relying on the defense
assumes the burden of proving the allegations as made. He is not
required to prove a full consideration, but it must be valuable, and as
such must not be so small as to cause one of ordinary discretion and
judgment to say he paid nothing. Fullenwider v. Roberts, 20 N. C.,
420; Worthy v. Caddell, 76 N. C., 86.

The defendant contends, however, that in the absence of evidence -
proving the payment of a consideration, the guarantee by the defendant
to fulfill the obligations of the department, and its agreement to supply
the necessary facilities for conducting its business and to pay all the
operating expenses furnishes a consideration. Ordinarily this would be
true, but we cannot concede its sufficiency, standing alone, to support a
release of the plaintiff’s cause of action, when considered in connection
with the other regulations of the department.
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The department has been established by the defendant, and its rules
and regulations made by it. Under these rules and regulations it retains
the control of the department, with the power to make changes as it sees
fit, and it determines the contributions of members, and may decrease or
increase them.

It is, therefore, possible for the defendant to fix the amounts to be
contributed by members large enough to insure it harmless from loss on
account of accident and negligence, and throw on the employees a
burden which does not rightfully belong to them.

If such result should be reached, and it appeared affirmatively that
the defendant paid nothing under its rules and regulations, the promise
of the defendant “to guarantee, etc.,” would be promises incorporated in
the regulations by the defendant, without any expectation of being called
on to perform them, and would not furnish a consideration, and under
such circumstances the acceptance of benefits would not affect the right
to recover. _

2. If a consideration had been proven, it appears, according to
(54 ) the evidence of the plaintiff, that he was entitled to receive
benefits for eight months, and that he was paid for four months.

In the consideration of his phase of the case it must be remembered
that it is the “acceptance of benefits,” not the acceptance of a promise
to pay benefits, that bars a recovery.

The transaction partakes of the nature of an accord and satisfaction,
which, to be effectual, must be performed in its entirety. If performed
in part only, the original right of action remains and the party to be
charged is allowed what he has paid in diminution of the amount
claimed.

Chief Justice Bleckley states the rule, with its qualifications, in Radl-
way Co. ». Clem, 80 Ga., 539. He says: “As long as the accord is
executory, although it is partially performed, the original cause of
action is not extingunished, and an action may be brought upon it, and
the remedy of the defendant is to plead his part performance as a satis-
faction pro tanto. He gets credit for all he has paid upon it, but the
right of action is not extinguished by an accord, merely, without com-
plete satisfaction, where the parol contract is that performance, not
mere promise, is to constitute the satisfaction, though if a promise is to
constitute it before performance, then the accord is executed by the
promise.”

Blackstone says: “An accord is a satisfaction agreed upon between
the party injuring and the party injured, which, when performed, is
a bar to all actions on this account.” 3 Bl. Com., 15.

“Accord executory without performance accepted is no bar. Accord
with part execution cannot be pleaded in satisfaction. The accord must

42



N. C.j . . FALL TERM, 1911.

Kixe v, R. R.

be completely executed to sustain a plea of accord and satisfaction.”
Bacon Abr., title “Accord and Satisfaction,” A. and C.

In Peyton’s case, 9 Co., 79, 1t is said: “And every accord ought to
be full, perfect, and uomplete for if divers things are to be done and
performed by the accord, the performance of part is not sufficient, but
all ought to be performed ”

Thesc and other authorities to the same effect are cited with approval
in Kramer v. Hetm, 75 N. Y., 574, and in conclusion the Court there
says: “The doctrine which has sometimes been asserted, that
mutual promises, which give a right of action, may operate and ( 55)
are good as an accord and satisfaction of a prior obligation, must,
in this State, be taken with the qualification that the intent was to aceept
the new promise as a satisfaction of the prior obligation. Where the
performance of the new promise was the thing to be received in satis-
faction, then, until performance, there is not complete accord, and the
original obligation remains in force.”

The following authorities announce the same rule: 5 Lawson R. and
R., secs. 2567-8; 2 Par. Con., 683 (5 Ed.), Cye., 315, and cases in note;
Clark Con., 491.

There are three cases bearing directly on the effect of the payment
of a part of the benefits due under the provisions of a relief department
on the original cause of action for megligence: Penn Co. v. Chapman,
220 TN., 428; Johnson v. B. B., 585 8. C., 488; Petty v. Brunswick
R. R., 109 Ga., 666. In the Illinois case it is held that part performance
does not extinguish the right of action for negligence, and the cases from
South Carolina and Georgia hold to the contrary.

These last cases from South Carolina and Georgia proceed upon the
idea that by the terms of the relief department then before the Court,
the employee had stipulated that the acceptance of any benefit released
the right of action, as appears from what is said in the Pefly case.
“Petty (the plaintiff) therein expressly stipulated that acceptance by
bim from the relief and hospital department of any of the benefits
provided for by its regulations should operate, without more, to release
the defendant company from all claims for damages he mlmht have
against it”; and it is upon this ground that the case is distinguished
from Railway Co. v. Clem, supra. We do not so understand the rules
and regulations before us.

In an extended note to Johnson v. Fargo, 6 A. & E. Anno. Oases
practically all the cases considering the terms of relief departments and
their legal effect are collected, and among others the three above referred
to. After stating the rule adopted by the Georgia and South Carolina
courts, the editors say: “It will be observed that this doctrine is not
only opposed to the reasoning in Penn Co, v. Chapman, but is ineonsis-
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tent with the well considered cases, cited supra, holding that it
( 56 ) is the receipt of benefits under the contract, and not the contract
itgelf, that binds the employee.”

We conclude, therefore, that the weight of authority and the reason
of the thing favor the rule that a payment of a part of the benefits to
which the employee is entitled does not prevent thie prosecution of an
action to recover damages for negligence, in the absence of an express
stipulation that the acceptance of a part shall have that effect, and we
80 hold.

This disposes of the appeal, but the rules and regulations of the
relief department are in evidence, and the question has been fully
argued as to the effect of an acceptance of all the benefits to which an
employee is entitled, from a fund to which the defendant has contributed,
on his right of action for negligence, and as the question will necessarily
arise again, it is our duty to consider it. '

The question is undecided by this Court. The views expressed in
Barden v. R. R., 152 N. C., 818, relied on by the plaintiff, are entitled
to great respect, emanating, as they do, from a member of this Court
of learning and of much capaclty for research; but the point in contro-
versy hers was not raised in that case.

In the Barden case no benefits were paid to the employee and the
defendant railroad company did not rely on the provisions of the relief
department as a defense. On the contrary, both plaintiff and defendant
admitted the validity of the rules and regulations of the department.

The case in brief was this: The plaintiff alleged in his complaint:

(1) That the defendant was a railroad corporation.

(2) That it maintained a relief department.

(3) That as a part of its relief department it maintained a hospital.

(4) That in this hospital it employed surgeons and physicians.

(5) That he was an employee of the defendant and a member of the
relief department.

(6) That as such he was entitled to be treated in the hospital when
sick or disabled.

(7) That he was suffering from fistula and was admitted to the
hospital and there negligently treated by the physicians.

The argument of the plaintiff was that the relief department

( 57 ) was an agency of the railroad; that the hospital was a part of the

department ; that the physicians were employed in the hospital,

and the conclusion deduced was that the physicians were agents of the
railroad and therefore it was responsible for their negligence.

The defendant demurred to the complaint upon the ground that it
did not state a cause of action, in that it was not alleged that the
defendant failed to exercise due care in the selection of the physicians.
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The demurrer was overruled by the Judge of the Superior Court, but
on appeal this ruling was reversed and the complaint held to be
insufficient.

We therefore regard the question as an open one, presented for our
decision. ,

It has been considered by the highest courts of Alabama, Georgia,
South Carolina, Maryland,- Pennsylvania, New Jersey, New York,
Ohio, Indiana, 1linois, lowa, and Nebraska, and by the Cirenit Courts
and the Cireuit Courts of Appeal of the United States, and with two
exceptions it has been held that an acceptance of all the benefits under
the rules and regulations of a relief department, when it is the voluntary
act of the employee, and is free from undue influence or fraud, bars
an action for negligence. The cxceptions are Pittsburg B. R. v. Mont-
gomery, 152 Ind., 1, which was overruled in Pittsburg R. R. v. Moore,
152 Ind., 345, and Miller v. R. E., 65 Fed., 305, which was disapproved
on this point on appeal to the Circuit Court of Appeals, 76 Fed., 439.

We do not cite in support of the proposition the English cases of
Clement v. R. R., 2 Q. B. Div., 490; (rifiths v. Dudley, 9 Q. B. Div,,
362, and the Queen v. Grenter, 3 Can. Sup. C., 30, p. 50, because they
hold that a regnlation is permissible which gives no option to the
employee to accept benefits or sue, and which compels him to accept the
benefits although injured by the negligence of his employer, which we
would not follow. .

In the cases which have come before the courts, it would seem
that every attack conceivable has been made on the relief de- ( 58)
partment.

It has been urged that it is against public policy, that there is no
privity of contract between the employee and the railroad, and that there
is no consideration to support a release of a right of action, and in
reply the courts say, as stated 1in Eckman . R. E., 169 I11., 318:

““The various courts which have had this question under consider-
ation appear to agree that the stipulation in question is not opposed to
sound public policy, but, on the whole, is conducive to the well-being of
those whom it immedfiately affects, inasmuch as many railroad employces,
owing to the dangerous character of their employment, are hurt without
any culpable negligence on the part of their employer, and inasmuch
as the employece retains, until after he sustains an injury, the right to
elect whether he will sue his employer for negligence or accept benefits
from the association. It also appears to be agreed that the obligation
assumed by the employer to maintain and support such association by
contributing the funds necessary for that purpose creates a privity
of contract between the employer and all the members of the association
and at the same time furnishes a suflicient consideration to support
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such contract.” Substantially the same language and reasoning have
been used in the following cases, all of which sustain the sufliciency
of such a defense: Maine v. B. R. (Towa), 190 Towa, 260; R. RE. v. Bell,
40 Neb., 645; Vickers v. R. R., 71 Fed., 139 ; Lease v. Pennsylvania Co.,
10 Ind. App., 47; Ringle v. Pennsylvania Co., 164 Pa. St., 529;
Shaver v. Pennsylvania Co., T1 TFed., 931; Otis v. Pennsylvania
Co., 71 4d., 136; Johmson o. R. E., 163 Pa. St., 127; Spitzer
v. R R., 5 Md., 162; Fuller v. Relief Assn., 67 id., 433; Graft
v. R. R. (Pa.), 8 Atl., 206; Martin v. R. R., 41 Fed., 125; 8. v. RE. R.,
36 b., 655; Owens v. R. K., 85 ib., 715. . . . In the case at bar the
appellee contributes largely to the fund under its agreement to make up
or guarantee deficits, to furnish surgieal aid, attendance, to pay all the
expenses of administration and management, and to become
( 59 ) responsible for the safe-kecping of the funds of the relief de-
partment.”

It is the fact that the employee is not compelled to accept the benefits—
that he has the choice after his wnjury to accept benefits or to sue to
recover damages—which saves the rules and regulations from condem-
nation as a contract against public policy or against negligence. To
deny this. right of exercising his choice to the employee would be
equivalent to saying that when injured he can make no settlement with
his employer.

“The injured party, therefore, is not stipulating for the future, but
settling for the past; he is not agreeing to exempt the company from
liability for negligence, but accepting compensation for any injury
already caused thereby. He may as well accept it in installments as in
a single sum, and from an appointed fund to which the company has
contributed as from the company’s treasury, as a result of litigation. The
substantial feature of the contract, which distinguishes it from those
held void as against public policy, is that the party retains whatever
right of action he may have until after knowledge of all the facts,
and an opportunity to make his choice between the sure benefits of the
association or the chances of litigation. Having accepted the former,
he cannot justly ask the latter in addition.” Johnson ». E. E., 163
Pa. St., 1927. '

The same reasoning meets the objection that the rules and regulations
are in violation of the statutes cxisting in many States, invalidating
agreements between employer and employee, having for their object
the exemption of the employer from liability for negligence. Hamailton
v. B. R., 118 Fed., 92; Pelty v. R. R., 109 Ga., 666; Pittsburg R. R. v.
Moore, 152 Tnd., 345; Pittsburg R. R. v. Hosea, 152 Ind., 412; Donald
v. B. R., 93 Towa, 284; Piftsburg v. Cox, 55 Ohio St., 497; Day v.

R. R., 179 Fed., 30.
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The opinion in the last case was written by Connor, J., and concurred
in by Judges Goff and Pritchard, in which it is said:

“Assuming that the averments of the declaration bring the plaintiff’s
case within the provisions of the Constitution, and that ‘he was injured
by an act or omission of a fellow-servant, as defined and limited by the
language of the section, does the contract, set forth in the special
plea, waive any of the ‘benefits’ conferred by said section? It is (60)
manifest that, by becoming a member of the relief department,
plaintiff did not waive or deprive himself of the right to maintain an
action against defendant for an injury sustained by him while in its ser-
vice as defined by the Constitution ‘by an act or omission of a fellow-
servant.” There is nothing in the rules and ragulatlons of the relief
department which could be averred or pleaded in bar of an action
brought by him for such injury; nor did he, by becoming a member
thereof, make any ‘contract, express or implied,” by which he waived
any of the ‘benefits’ conferred upon or secured to him by the Constitu-
tion. Giving the language of the section the most liberal construction
possible, nothing more is secured to the employee, injured by the negli-
gence of a fellow-servant, than the right to recover from the common
master damages for such injury, in the same manner and to the same
extent as if the same acts or omissions were those of the master himself
in the performance of a nonassignable duty. We are unable to perceive
how, by any possible interpretation, the scheme known as the relief
department, or becoming a member thereof, can be said to waive the
right of action secured to the employee by the Constitution. As uni-
formly held by other courts, in which the same contention has been
made, the employee does not waive, or agree to waive, any rights to which
he iz entitled by becoming a member of the relief department. He
simply agrees that, after the injury is sustained, and his cause of action
acerues, he will elect whether to sue for damages or accept the benefits
secured by the relief department; that he will not do both. There is
no suggestion that plaintiff made his election under such cirenmstances
or conditions, either mental, moral, or physical, making it inequitable
to enforce it. Similar statutes have been enacted, whereby agreements
made in advance of an injury, caused by the negligence of a fellow ser-
vant or defective appliances, ways or means, are declared to be invalid.
The courts have held that becoming a member of the relief department
was not within the letter or spirit of these statutes.”

Again, it is contended that the business is that of insurance,
and that it is outside of the powers granted to a corporation ( 61)
to do a railroad business. The authorities hold the contrary view. '
Maine v. R. ., 109 Towa, 260; 8. ». E. R., 68 Ohio St., 41; Beck v..
R. R, 63 N. J. L., 232.
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In the New Jersey case the Court says: “We must recognize that it
(the railroad) has either express or implied power to engage the ser-
vices of many men, and contract with them as to the compensation they
shall receive for their services. Each of such employees is engaged in
an employment which subjects him to the hazard of injury and the
danger of death. Each is possessed of the liberty to contract with the
employer respecting his compensation. A contract by which an employee
permits such an employer to create a fund in part of his wages, supple-
mented by a contribution by the employer when necessary, out of which
relief for sick and injured employees is provided, and by which the
employer undertakes to manage the fund and furnish the agreed-on
relief, is, in my judgment, within the implied powers of the employer,
if a corporation. On the part of the employer such a scheme may be
deemed likely to increase the efficiency of the force it employs, and on
the part of the employee it may tend to relieve from anxiety as to
support if injured by any of the many dangers to which he is daily and
* hourly exposed. As incidential to the contract of employment and com-
pensation, therefore, it is not ulira wvires.”

The following authorities are also in point: Sturgess v. E. R.;
Fuller v. Relief Assn., 87 Md., 436; Chicago v. Curtis, 44 Neb., 55;
Chicago v. Bell, 51 Neb., 462; Harrison v. R. B., 144 Ala., 252; 4. C.
L. v. Downing, 166 Fed. Rep., 850; Carter v. E. R., 115 Ga., 853;
Owens v. B. R., 85 Fed., 718; Spitzer v. R. R., 75 Md., 168; Otis v.
R. R., 71 Fed., 1836; Lease v. R. R., 10 Ind. App., 57; Ringle ». R. R.,
164 Pa., 532; R. R. v. Edward, 25 Ind. App., 674; Brown ». E. R., 6
Dist. C. App. cases, 244; Graft v. B. R., 8 AtL. R., 207; Clinton v.
R. B., 60 Neb., 692; Black v. E. R., 36 Fed., 655; Martin v. B. B., 41
Fed., 126; Caliazzi v. B. R., App. Div., (4 Dept.), March Term, 1911;
3 Elliott on -R. R., sec. 1379 et seq.

Upon this point we have considered the effect of the volun-

( 62 ) tary acceptance by the employee of the benefits to which he is

entitled, based upon the language of the rules and regulations, '

and influenced by other matters, and hold that such acceptance operates

as a release or an accord and satisfaction of a claim for damages on

account of negligence, when based on a consideration moving from the

defendant. If, however, the release is not voluntary, and if it is procured

by undue influence or fraud, or has no consideration to support it, it
will not avail as a defense.

The history of the relief department justifies the courts in subjecting -
settlements made thereunder to close serutiny. They seem to have kept
pace with the employer’s liability acts, and as one of these was passed
a relief department would be organized.

The English act, on which most of the American statutes are based,
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went into effect on 1 January, 1880, and on the same day the owner
of a colliery notified his employees they must look to the department in
the event of injury by negligence, and from then until now the effort
has continued to avoid the increased liability imposed by the acts. In
so far as those efforts are legitimate and fair they should be upheld, and
no further.

By undue influence is meant a controlling influence, one which impels
a person to do an act he would not otherwise do. Westbrook v. Wilson,
185 N. C., 402; In re Abee, 146 N. C,, 274.

Ag is well said by Justice Brown In re Will Amelia Everett, 153
N. C, 85: “Experience has shown that direct proof of undue or fraudu-
lent influence is rarely obtainable, but inference from ecircumstances
must determine it. . . . Undue influence is generally proved by a
number of facts, each one of which standing alone may be of little
weight, but when collectively stated may satisfy a rational mind of
its existence.”

-When it is in issue the jury have the right to consider the relation
of the parties, the circumstances connected with their relationship, the
condition and situation of the parties at the time of the transaction,
the adequacy of the consideration, and other relevant facts.

The relation of employer and employee is not one of those
regarded as confidential, from which a presumption of fraud ( 63)
or undue influence will arise, but it is reeogmzed by the courts
that the employer has great influence in determining the conduct of
the employee and may use it to his injury. It is upon this ground that
the statutes regulating the hours of labor are sustained, as stated in
Holden v. Hardy, 169 U. 8., 866. “The Legislature has also recognized
the fact, which the experience of legislators in many States has cor-
roborated, that the proprietors of these establishments and their oper-
atives do not stand upon an equality, and that their interest are, to a
certain extent, conflicting. The former naturally desires to obtain as
much labor as possible from their employees, while the latter are often
induced by the fear of discharge to conform to regulations which their
judgment, fairly exercised, would pronounce to be detrimental to their
health or strength. In other words, the proprietors lay down the rules
and the laborers are practically constrained to obey them. In such cases
self-interest is often an unsafe guide, and the Legislature may properly
interpose its authority.” The langudge was approved by the Supreme
Court of the United States in an opinion written by Mr. Justice
Hughes in B. B. v. Maguire, 219 U. 8., 552.

It is also competent to consider the fact that the option to accept
benefits or sue is in the application for membership, and that the de-
fendant has control of the department and preseribes its rules and regu-
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lations. It is true that it is the acceptance of benefits that bars the
action, when free from fraud or undue influence, but this acceptance
receives its vitality from the clauses in the application for membership,
or, as is said in the Maguire case: “The payment of benefits is the
performance of the promise to pay contained in the contract of member-
ship.”

The situation of the employee at the time he accepts the benefits, his

condition and surroundings, are relevant. Was it soon after his injury
" and while suffering, or was he surrounded by the employees of the com:
pany, with no opportunity to confer with relations or friends?

In 2 Pom. Eq. Jur., sec. 984, it is said: “Whenever a person is in
peculiar necessity and distress, so that he would be likely to make any

undue sacrifice, and advantage is taken of such condition to
( 64 ) obtain from him a conveyance or contract which is unfair, made

upon an inadequate consideration and the like, even though there
be no actual duress or threats, equity may relieve defensively or affirma-
tively.” Note, however, that it is not pecuniary necessity and distress
which are the basis of the equity jurisdiction, but it is taking advantage
of this condition.

Again 2 Pomeroy says, sec. 851: “Where there 1s no coercion amount-

ing to duress, but a transaction is the result of a moral, social, or domes-
tic force exerted upon a party, controlling the free action of his will
and preventing any true consent, equity may relieve against the transac-
tion on the ground of undue influence, even though there may be no
invalidity at law. In the vast majority of instances undue influence
naturally has a field to work upon in the condition or circumstances of
the person influenced which render him peculiary subsceptible and
yielding—his dependent or fiduciary relation towards the one exerting
the influence, his mental or physical weakness, his pecuniary necessity,
his ignorance, lack of advice, and the like. All these circumstances,
however, are incidental, not essential.”
* The consideration paid to the employee is important, and may be
controlling, but it is not to be determined alone by the amount of benefits
paid to the employee, and the proportion this may bear to a fair com-
pensation for his injury.

On the part of the employee it must be remembered that he has con-
tributed to the fund out of which he is paid, and that the department
has been established primarily for the benefit of the railroad and not as
a charity, and that it has been relieved of liability for negligence in many
instances, under its rules and regulations. On the part of the railroad,
that the party injured is a member of the relief department, and as
such is entitled, upon the payment of a small sum, to hospital treat-
ment and benefits when sick or disabled, or when injured by accident,
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and to larger benefits at death; that to maintain the department it is
necessary to keep up its membership; that the railroad has been com-
pelled to expend large sums in operating expenses, and in contributions
to the relief fund—if this appears. When due weight is given to these
matters, and there is evidence that the comsideration is inad-
equate, it is a circumstance which, in connection with other cir- ( 65 )
cumstances, may be submitted to the jury, and if grossly in-
adequate, it alone is sufficient to carry the question of fraud or undue
influence to the jury. Pom. Eq. Jur., vol. 2, secs. 926-7. .
At the last term, this Court said, in Leonard v. Power Co., 155 N. C.,
10, on this question: “In Byers v. Surget, 19 How., 311, the Supreme
Court of the United States says: ‘To meet the objection made to the
sale in this case, founded on the inadequacy of the price at which the
land was sold, it is insisted that inadequacy of consideration, singly,
cannot amount to proof of fraud. This position, however, is scarcely -
reconcilable with the qualification annexed to it by the courts, namely,
unless such inadequacy be so gross as to shock the conscience, for this
qualification implies necessarily the affirmation that, if the inadequacy
be of the nature so gross as to shock the conscience, it will amount to
proof of fraud’ And again, in Hume v». U. 8., 182 U. 8., 411: ‘It
(fraud) may be apparent from the intrinsic nature and subject of the
bargain itself, such as no man in his sense, and not under delusion,
would make on the one hand, and as no honest and fair man would
accept on the other” Our Court, speaking through Justice Brown,
so 'declares the law in referencé to awards and other transactions, in
Perry v. Insurance Co., 137 N. CO., 406. He says: ‘Where there is
a charge of fraud or partiality made against an award, the fact that it
is plainly and palpably wrong .would be evidence in support of the
charge, entitled to greater or less weight according to the extent or
effect of the error and the other circumstances of the case. There might
be a case of error in an award so plain and gross that a court or jury
could arrive only at the conclusion that it was not the result of an impar-
tial exercise of their judgment by the arbitrators. Gloddard v. King,
40 Minn., 164. The settled rule, which is applicable not only to awards,
but to other transactions, is that mere inadequacy alone is not sufficient
to set aside the award; but if the inadequacy be so gross and palpable
as to shock the moral sense, it is sufficient evidence to be submitted to
the jury on the issues relating to fraud and corruption, or
partiality and bias” Where there is inadequacy of consideration, ( 66 )
but it is not gross, it may be considered in connection with other
evidence upon the issue of fraud, but will not, standing alone, justify
setting aside a contract or other paper-writing on the ground of fraud.”
In the enforcement of these principles, relief should be granted with
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caution. Tf nothing appears except that the employee has signed the
application for membership, the rules and regulations of the department
that the employee was not with his friends and that the consideration
is inadequate, but not grossly so, relief should be denied. The employee
is required to exercise diligence in protecting his rights, and will not
be excused on the ground of want of knowledge when he has the oppor-
tunity to learn.

If the issue of fraud or undue influence is found in favor of the
employee, and he hag been injured by the negligence of the railroad,
he may recover damages, without returning what he has received as bene-
fits, but this will be allowed in reduction of the damages. Hayes v.
E. R., 143 N. C., 125,

There must be a

New trial.

Cragg, C. J., concurs in the result upon the ground that the contract
of the relief department of the defendant company is invalid because
it is in violation of both the Federal and State statutes which have been
passed for the protection of the employees of railroad companies. It
is so held because a violation of the State statute, in Barden v. B. R., 152 -
N. C., 818, and no reason has been shown, in my judgment, to overrule
the able and well-considered opinion of the Court in that case which
was written by Mr. Justice Manning.

The Fellow-Servant Act of North Carolina of 1897, now Rev., 2646,
giving employees of railroads an action for wrongful death or personal
injuries caused by the negligence of the defendant or a fellow-servant or
from defective machinery, ways, or appliances of a railroad company,
provides: “Any contract or agreement, expressed or implied, made by
any employee of such company to waive the benefit of this section shall
be null and void.” '

Every employee of the defendant company is required to join

(67 ) this “relief department,” and the contract which he signs upon

entering its relief department contains this provision: “I also

agree that, in consideration of the amounts paid by the said com-

pany for the maintenance of the gaid relief department, and the

guarantee by the said company of the payment of said benefits, the

acceptance by me of benefits for injury shall operate as a release and

satisfaction of all claims against said company and all other companies

asgociated therewith in the administration of the relief department, for
damages arising from or growing out of said injury.”

This contract made prior to the injury is invalid because in violation
of the express terms of the statute. It is also without consideration,
for the evidence in this case does not show that the defendant in fact con-
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tributed any money to the department or for its maintenance. It ap-
pears from the rules and regulations that said relief department is a
bureau of the defendant and that its rules and regulations are pre-
seribed by the defendant. Also, that under those rules and regulations the
defendant has sole control of the department and of its money; that
the rules and regulations can be changed by the defendant without the
consent of the members of the department, and cannot be changed
without the consent of the defendant. It was admitted in the argument
here and is a well-known fact that no employee of the defendant can
remain in its service unless he is a member of this department. The
so-called relief department was not established until after the enact-
ment of the act of 1897, called the Fellow-servant Act.

From the above condensed statement of the evidence, it is clear that
the sole objeet of the relief department is for the relief of the railroad
company by requiring the employees of that company to raise by a
forced contribution out of their salaries and wages a fund out of which
all damages for personal injuries or wrongful death caused to employees
by the negligence of the defendant shall be paid.

It is public policy as declared by statute that, in case of injury or
death resulting to an employee from the negligence of a railroad com-
pany or of a fellow-servant, such loss shall fall upon the company whose
negligence caused it; and thus the stockholders will see that
their officers and agents take proper steps to prevent such negli- ( 68 )
gence and to safeguard by proper care the lives and limbs of its
employees. This safeguard is entirely swept away by this device of a
relief department whereby the employees are compulsorily required to
raise out of their own meager wages a fund of $9 to $45 per annum from
each employee, amounting in the aggregate to many hundreds of
thousand of dollars annually, out of which fund the damages for the
injuries and deaths which may be inflicted upon them by the negligence
of the railroad company shall be paid. The defendant is the only rail-
road company in this State which has resorted to this device.

If, after an injury has been inflicted, there is a fair and free settle-
ment made between the injured party and the company for the damages
sugtained by the negligence of the corporation, which damages are
paid out of the funds of the company, it would be upheld by the courts.
But such arrangement needs no previous agreement as is here required
to be signed by each employee of the defendant company. Nor should
such a settlement be made out of funds raised by involuntary contribu-
tions exacted by the company out of the wages of its employees. Nor is
it a valid contract to impose upon plaintiff the loss of all he has paid
in if he elects to sue or if he leaves the service.

The so-called relief department is also in violation of the Federal
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Employers’ Liability Act of 22 April, 1908. That statute, after giving
employees of any company an action for injury caused by the negligence
of any railroad company or of fellow-servants, or by reason of any
defects in appliances, machinery, ete., provides:

“Sgo. 5. Any contract, rule, regulation, or device whatsoever, the
purpose or intent of which shall be to enable any common carrier to
exempt itself from any liability created by this act, shall to that extent
be void.”

The debates in both houses of Congress over the enactment of this
section, as preserved in the Congressional Record, show that the object
of this section was to prohibit these Relief Departments which had
sprung up in the several States immediately after the passage of the

State “Employers’ Liability” acts, and which acts had been held
( 89) valid by courts which, to say the least, were not unfriendly to

these great aggregations of capital. The labor associations of
the country were powerful enough to have their rights presented in the
debates in Congress and to secure the enactment of the above sections
for their protection. If the above section does not have that effect the
mind of man cannot conceive a form of words which will have that
effect. -

In a very recent case, B. B. v. U. S., it was held that when the rail-
road company was operating a railroad which was “a part of a through
highway over which traffic was continually being moved from one State
to another,” hauled over a part of its road five cars, the couplers of
which were defective, two of the cars being used at the time in moving
interstate traffic and the other three in moving intrastate traffic, though
the use of the last three was not in connection with any car or cars used
in interstate commerce, yet, the Federal liability statute applied to said
three cars, and the defendant was liable to the penalty for not having
automatic couplers thereon, because the act applies “on any railroad
engaged in interstate commerce.” If above decision is controlling,
certainly the relief department of the defendant is forbidden by the
Federal statute. While the three cars in the above case were not directly
in use in interstate commerce, every employee of the defendant com-
pany is more or less connected in some way every day and hour with
‘the transportation of through freight or passengers by this company
which is “engaged in interstate commerce.” ,

Note.—The Relief Department has since been held invalid: R. R. o.
Schubert, 224 U, 8., 603; Herring v. R. R, 168 N. C,, 555, Laws 1913, ch. 6.

Brownw, J., concurring: I concur in the judgment of this Court
granting a new trial, although I ecannot concur in all that is said in
the opinion.
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1. I think it has been fully demonstrated in the opinion in this case
by Mr. Justice Allen, as well as in my dissenting opinion in the Barden
case, 152 N. C., 318, that the relief department agreement of the de-
fendant company is valid, not against public policy, not a mere scheme
upon the part of the defendant to evade liability for its own
negligence, and in proper cases should be enforced as a bar to (70)
actions for damages.

Similar articles of agreement have been in vogue in other parts of
this country between other railway companies and their employees and
have been invariably upheld. If overwhelming authority and unani-
mous judicial precedent are worth anything, then the legality of thege
relief associations and their articles of agreement ought no longer to be
questioned. '

This should be especially true in this State, for the reason that three
successive Legislatures have thoroughly investigated this very relief
department of the defendant company, have examined scores of its
employees of all grades, and have refused to interfere.

That this is a matter addressed entirely to the wisdom and within the
jurisdiction of the General Assembly is expressly declared by the Su-
preme Court of the United States in the Magwire case, 219 U. 8., 550,
where it is held: “Whether the relief scheme of a railroad company
involving contracts with its employees and contributions from both
employees and the company, such as the one involved in this case, is a
wige and proper scheme which should be approved, or an unwise scheme
which should be disapproved by the public policy of the State, is under
the control of the legislative power of the State.”” If this relief associa-
tion agreement had been found by our General Assembly to work an
injustice or hardship to the employee, it would have been destroyed
long ago.

2. This association does not deprive the employee of any legal right
he has under the law, and does not attempt to. On the contrary, it
confers upon him many benefits and privileges which the company is
under no legal obligation to assist in providing. If the employee is
sick or injured from any cause, with which the company is wholly dis-
connected, he may enter its hospitals and without expense be nursed
back to health. When he is convalescent, but unfit to return to labor,
he can draw a weekly allowance. There is an insurance feature by
means of which the employee can provide for his family in case of death
at a cost far less than that of ordinary insurance. In fact, the benefits
to be derived from this association by its members are very great and
cannot be well measured by a present cash squivalent. That is the
reason that scores of the members have appeared before successive
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(71) legislative committees and protested against its destruction by

legislative enactment.

My opinion is that when a member is injured in the service of the
defendant, and claims that hig injury is due to negligence for which the
defendant is responsible, he should consider well whether he will take
the emoluments and benefits which membership in this association con-
fers and continues through a long course of years, or whether he will
give up those and sue the company for damages and take the chances of
litigation.

The courts should be careful to see that, when the employee makes
this choice, he is in a mental and physical condition and his surround-
ings are such that he may make a deliberate and voluntary choice, free
from any overruling influence. It should be the voluntary act of the
employee and the choice made when he is in fit condition to make a free
choice. When he does make such election, then according to all the
authorities, the employee should be compelled to abide by it. I do not
think that under such circumstances, if he decides to remuin in the
association and take what it offers and abide by its regulatioms, the
courts can look any further into the matter to see if the employee has
received enough compensation or has made a wise choice. Being a
member of the association, the employee is familiar with its advantages
and knows beforehand exactly what it offers him. He also knows the
uncertain fruits to be derived from a lawsuit. Therefore I think the
Court errs in considering the matter as an adjustment, or a settlement
in any gense.

It is simply an election. There are two courses open to the injured
employee. He may elect to take either; but he cannot take both. And
when he deliberately decides in the full possession of his faculties,
knowing well what he does, and free from undue restrain or influence,
that should end the matter so far as the courts are concerned. This is
not only the comsensus of all the authorities, but it is, to my mind,
entirely consistent with the principles of justice and fairness.

3. All the evidence shows that this plaintiff, after he was injured in
the shops, decided to “abide in the ship” and take the benefits offered

by the relief department. He filed the application veoluntarily
(72) and complied with the regulations and for some weeks he 're-
ceived his allowance regularly. T find nothing in the record to
indieate any wrong, undue influence or oppression practiced on plaintiff
to influence his decision. But there is evidence that before he was
recovered, the allowance and benefits were arbitrarily and abruptly
terminated and stopped by Dr. Wessell, an assistant surgeon of the
relief department of the defendant, and without any notice to plaintiff
or opportunity to be heard.
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I am not aware that there is anything in the articles of agreement
which conferred upon Dr. Wessell the right to terminate the plaintiff’s
benefits in such manner.

- In order that this may be considered and inquired into on another
trial, I concur in the order of the Court granting a new trial.

Mz. JusTior WALKER concurs in this opinion.

Hoxs, J., concurring: In Barden v. B. R., 152 N. C., 319, and sev-
eral other cases, where a similar question was presented, it was con-
tended for the company that a receipt of benefits, under the provisions of
the relief department, by an employee who was a member, should operate
as an absolute bar to any action, by said employee, to recover damages
for injuries caused by the negligence or other wrong of the company.
Being of the opinion that to allow the receipt of benefits the effect con-
tended for would, in nearly every instance, be in direct violation of our
statute law, Revisal, sec. 2446, I concurred in the decision declaring the
provision void. The statute in question enacts, in substance, that any
employee of any railroad company operating in this State who shall
suffer injury to his person, or the personal representative of any such
employee who.has, in the course of his employment, been killed by the
negligence, carelessness, or incompetence of any other employee, or by
any defect in the machinery, ways, or appliances of the company, shall
be entitled to maintain an action against such company, and then con-
cludes with the provision, “That any contract or agreement, expressed

" or implied, made by any employee of the company to waive the benefit
of this section shall be null and void.” True, there are numerous
decisions of the courts elsewhere that the receipt of benefits, (73)
under the provisions of this charter or scheme known as the
relief department, shall operate as a bar to the action, basing their
ruling, chiefly, on the position that the acceptance of benefits is in the
nature of. an adjustment after the injury; but, in my view, the position
is untenable here, for the reason that to allow the receipt of benefits
the effect of an absolute bar, resort must be had to the stipulations of
the contract by which the injured employee became a member, and so
comes directly within the prohibition of the statute referred to. While
not directly presented, because the Court was upholding the provisions
of the Federal statute as to companies engaged in interstate commerce
avoiding a similar stipulation, this view was suggested in a recent case
before the Supreme Court of the United States, B. B. v. Maguire, 219
U. 8., at page 586, in which Associate Justice Hughes, delivering the

opinion, said: “The acceptance of benefits is of course an act done after
the injury, but the legal consequences sought to be attached to that act
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are derived from the provision in the contract of membership. The
stipulation, which the statute nullifies, is one made in advance of the
injury, that the subsequent acceptance of benefits shall constitute full
satisfaction of all claims for damages,” ete.

From the principle here suggested and on the view of this relief
department and the acceptance of benefits under it which has been always
heretofore presented, I am of opinion that the case of Barden ». E. R.,
supra, was properly decided and might be allowed to prevail now, as a
correct and forcible statement of the law controlling the subject.

In the present case, while disapproving Barden’s case to the extent
that it holds the provision in question absolutely void, the principal
opinion by Associate Justice Allen now decides that the aceeptance of
benefits by an injured employee, having a right of action against the
railroad company, whether regarded in the nature of a release or an
accord and satisfaction, may be successfully assailed in the courts for
fraud, undue influence, or oppression, and that, on such issue joined,

the entire facts may be presented, including the circumstances
(74) under which the employee became a member, as well as those
more directly attendant upon the transaction, and that, in some
instances, this fraud may be inferred when there is such gross dispro-
portion between the amount received and the extent and value of the
claim as to make it clear that no fair adjustment has been had nor one
that in equity and good conscience should be allowed to stand. From
this opinion and two on the same subject and under differing facts, by
the same learned judge, at the present term, Nelson v, B. R., post, 194,
and Wacksmuth v. R. R., ante, 34, T am convinced that a wise and
workable rule has been found and established by which the beneficent
features of this department may be preserved and proper and adequate
relief afforded to injured employees having meritorious claims, and
therefore coneur in the opinion as written.

Cited: Wacksmuth v. R. R., ante, 42; Nelson v. R. E., post, 208

Burnctt v. R. R., 163 N. C.; 194 ; Causey v. R. 2., 166 N. C., 810; Nelson
v. B. R., 167 N. C., 189 ; Herring v. R. R., 168 N. C., 556, 557.
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JOHN A. YOUNG ET AL v. SOUTHERN RAILWAY COMPANY.
(Filed 15 November, 1911.)

1. Objections and Exceptions—Former Testimony-—Harmless Error.
‘When objection is made to the admissibility of evidence theretofore
testified by the witness, without objection, the error in admitting it, if
any committed, is without prejudice to the objecting party, and harmless.

2, Carriers of Goods—Delayed Delivery—Reasonable Time—Consignee’s
Readiness—Negligence—Evidence.

‘When, in an action by the ghipper against the carrier for damages to
a shipment of fruit trees to his sales agent, alleged to have been caused
by the carrier’s negligence in an unreasonable delay in transportation
and delivery, the defense is relied on that the plaintiff’s agent was not
ready to receive them when they arrived, it is competent for the plaintiff
to show, in explanation why his agent did not wait for their arrival and
upon the measure of damages, that orders had been obtained for the
trees by traveling agents upon a salary, and they had been sold for a
certain aggregate sum to various parties to be delivered when they called
for them at destination upon notice at a certain time; and, also, an order
from one of plaintiff’s customers requ1r1ng the treeg to be delivered
accordingly.

8. Same—Instructions, Affirmative and Converse, ,

An affirmative instruction on the facts in this case by the judge to
the jury as to the duty of the consignee of goods in being ready to re-
ceive the consignment unreasonably delayed in transportation by the
carrier, for which damages are sought, that if the plaintiff called for
them within a reasonable time and made a reasonable effort to receive
them if they reached there within a reasonable time, then he was not
required to stay there until they came, unless he had some notice as to
when they would arrive; that if he made a reasonable effort to get them,
and they did not arrive within a reasonable time, and they were lost to
him on that account, then he would be entitled to recover damages, but
otherwise he would not be, is not objectionable for that the converse of
the proposition was not charged, the words ‘“but otherwise he would not
be” being sufficient.

4. Carriers of Goods—Delayed Delivery—Measure of Damages—Instructions
—Agreement of Counsel—Appeal and Error.

In this action for damages alleged to have been caused by the
negligence of defendant carrier in transporting a shipment of goods:
Held, not error for the trial judge to omit to charge the jury upon the
rule of the measure of damages, it appearing that the counsel for both
parties had agreed on the trial, in the presence of the jury, and with
the sanction of the court, that the damages should be the difference in
value between the market price of the goods when delivered and the
actual value of the damaged goods, should the defendant be held answer-
able.

AppmAL from O. H. Allen, J., at August Term, 1911, of GuILFORD.
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This is an action to recover damages for loss and injury to certain
fruit trees and nursery stock, shipped over the line of the defend-

(76) ant and of connecting carriers. There were two shipments, one
to Williamsburg, Va., and the other to Tappahannock, Va.

On 23 October, 1907, the plaintiffs delivered to the defendant three
boxes of trees and other nursery stock, consigned to John A. Young’s
agent, to be shipped by freight to Williamsburg, Va., a station on the
Chesapeake and Ohio Railway about fifty miles east of Richmond. The
.plaintiff did not pay the freight charges for transportation, but guaran-
teed it. The trees arrived at Williamsburg on 6 November, fourteen
days after the date of the bill of lading. The plaintiff’s agent having
called for the trees at the station of the Chesapeake and Ohio Railway
in Williamsburg on the 1st, 2d, 8d, 4th, and 5th of November, refused
the shipment on the ground that they had been too long en route and
were damaged.

Freight delivered at Greensboro to the Southern Railway Company
for shipment to Williamsburg, Va., goes via Danville and Richmond
over the Southern Railway Company; at Richmond it is transferred to
the Chesapeake and Ohio Railway and goes over that road to Williams-
burg. There is a car of freight from Greensboro to Richmond each
day, but if freight is delivered at the station at Greensboro too late to
take that train, it remains until the next day before it is forwarded.
Danville is an intermediate point between Greensboro and Richmond,
and freight for Williamsburg would have to be transferred at Danville;
it would also have to be transferred at Richmond-from the Southern
Railway Company to the Chesapeake and Ohio.

The plaintiff had sold these trees for $908.08, and sued for that
amount.

On 25 October, plaintiffs delivered to the defendant certain fruit
trees and nursery stock consigned to John A. Young’s agent for shipment
by freight over its own and connecting lines to Tappahannock, Va., a
town on the Rappahannock River, not on a railroad line. The trees
arrived at Tappahannock on 12 November, eighteen days after the date

of the bill of lading. The plaintiff’s agent called for them and

(77) accepted them, but found they were damaged so that about one-

fourth were unfit for delivery. Plaintiff had sold the whole ship-

ment for $287.17 and sued for $108.15 as the amount of his logs on

~account of the damaged trees. Freight from Greensboro for Tappa-

hannock goes over the Southern Railway via Danville to Richmond;

there it is transferred to the Richmond, Fredericksburg and Potomac

Railroad, and is carried over that road to Fredericksburg; from there

to Tappahannock the freight is carried by boat, which runs twice a
week, '

60



N.C.] FALL TERM, 1911.

Youxne ». R. R,

In making each of said shipments, the plaintiffs, in order to secure
prompt service and delivery of the said freight so delivered to the
defendant for shipment, paid to the defendant a higher rate of freight
than it was necessary to pay if the plaintiffs had been willing to contract.
for the delivery of the freight to the defendant railway company marked
“Released.” By reason of the delay on the part of the defendants in
the Tappahannock shipment, plaintiffs were put to an additional ex-
- pense in delivering the goods of $108.52.

The shipment to Williamsburg was never delivered to the plaintiff,
althotigh the agents waited for it at Williamsburg until 5 November,

at which time the defendant’s agents would not advise them when the .
trees would arrive and they had no reason to expect that they would

arrive on any certain subsequent date. ~The plaintiff having other en-

gagements to meet other shipments in that territory, left Williamsburg

on 5 November. When the trees did arrive, they were of no value what-

soever to the plaintiff, who was forced to fill his orders at Williamsburg

by an extra order sent by express.

Freight shipped from Greensboro to Williamsburg was routed to
Richmond, Va., one hundred and eighty or ninety (180-190) miles from
Greensboro. A through car of freight from Greensboro to Richmond
is made up each day, and freight loaded one day in Greenshoro ought
to reach Richmond the evening of the next day. The railroad company
required the plaintiff to guarantee the payment of the freight on each
of these shipments.

The following verdict was returned by the jury:

1. Did the defendant fail to transport the property of the
plaintiff from Greenshboro to Williamsburg, Va., wlthin a reason- (78)
able time? Answer: Yes.

2. Was the property of the plaintiff injured by reason of said failure
of the defendant to transport within a reasonable time? Answer: Yes.

3. What damage, if any, has plaintiff sustained? Answer: $908.08,
without interest. ’

4. Did the defendant fail to transport the property of the plaintiff
from Greensboro to Tappahannock, Va., within a reasonable time?
Answer: Yes.

5. Was the property of the plaintiff injured by reason of the failure
of the defendant to transport said property within a reasonable time?
Angwer: Yes. ; ‘

6. What damages, if any, has plaintiff sustained? Answer: $108.02,
without interest.

Judgment was rendered thereon, and the defendant excepted and
appealed.
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Justice & Broadhurst for plaintiff.
Wilson & Ferguson for defendant.

Arrew, J. There are fourteen assignments of error, six of which
relate to the rulings on the evidence, and of these, with possibly one
axception, the same witness had, before the exception was taken, testified
to the fact admitted or excluded, and therefore, if error was committed,

which we do not find to be so, the defendant was not prejudiced thereby.
" The assignment of error, which may be an exception, is to a part of

the evidence of one of the plaintiffs, John A. Young e testified,
. among other things, in reference to the Williamshurg shipment: That
he had orders from customers for both shipments; that the orders were
obtained by traveling men on salary, with their expenses paid; that
W. J. Thompson had interest in the money collected in both cases; that
the goods shipped to Williamsburg had been sold for $908.08; that the
interest would run from 2 November, 1907; that none of the Williams-
burg shipment was delivered, and that he had a conversation with Mr.
Devlin, the agent of the defendant, about the shipment to Wil-
(79) liamsburg, and told him that it had not arrived and asked him
to look it up and that if he did not get it promptly in good condi-
tion that he would refuse the shipment, and he replied that he would
have it looked up at once; that that was on the 2d or 3d day of Novem-
ber, 1907; and was then asked the following question:

Q. What date were your customers to be there to receive these goods?
A. At Williamshurg on 2 Novemher.

We think this evidence was competent to meet one of the contentions
of the defendant, that the plaintiffs were negligent in not being ready
to receive the trees at Williamsburg, and particularly so as it introduced
one of the orders for trees of a customer of the plaintiffs requiring the
trees to be delivered at Williamsburg in October, November, or Decem-
ber, 1907, and notice to be given by mail of date of delivery.

The defendant also excepted to the following portions of the charge:

1. If the plaintiff called for them, called for them within a reasonable
time and made a reasonable effort to receive them if they reached there
within a reasonable time, then he was not required to stay there until
they did come, unless he had some notice as to when they would arrive;
but if he made a reasonable effort to get them, and they did not arrive
within a reasonable time, and they were lost to him on that account,
then he would be entitled to recover damages, but otherwise he would
not be. '

2. So if you answer the first issue and the fourth issue—that is, the
issue as to the reasonable time—if you answer that “Yes,” you will go
to the next issue, “Was the property of the plaintiff injured by reason
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of said failure of the defendant to transport within a reasonable time?”
And if you answer that “Yes,” you will go to the last issue and answer,
“What damages, if any, has the plaintiff sustained ¢’ If you answer the
first issue “No,” you need not go any further, but return your verdict;
and the same rule applies to the fourth, fifth, and sixth issues—that is,
as to the Tappahannock shipment.

The criticism of the first part of the charge set out, as shown in the
brief of the appellant, is “that his Honor should have charged the jury
that even if the goods did not arrive within a reasonable time, it
was the duty of the plaintiff to remain at Williamsburg a reason- (80)
able length of time, or to have made arrangements with some
other person to recelve and examine the goods when they did arrive,
in order to mitigate, if possible, the damages. He should have further
given to the jury the converse of the proposition, and stated that if the
plaintiff did not call for the goods within a reasonable time and did not
‘make a reasonable effort to receive them if they had reached there within
a reasonable time, he would not be entitled to recover damages.”

We think the converse of the affirmative charge was given in the
language, “but otherwise he would not be,” which can only mean that if
the plaintiff did not call for the trees within a reasonable time and did
not make a reasonable effort to receive them, the defendant would not
be liable; and the charge also presents the view of the defendant, that it
was the duty of the plaintiff to use reasonable effort to receive the trees.

We can see no possible objection to the other portion of the charge.
It is no more than an explanation to the jury of the relation of the
issues to each other.

The remaining assignments are to the failure to state to the jury any
rule as to the measure of damages, and this would be fatal and would
entitle the defendant to a new trial if it did not appear from the record
that there was no controversy between the parties as to the true rule,
and that they agreed in the presence of the jury, and with the sanction
of the court, as to what it was.

The record states that during the trial, in the presence of the jury,
when the plaintiff was offering evidence as to damages, the counsel for
the defendant obJected to the evidence and stated the rule as to damages
to be the difference in value between the price at which goods were sold,
or rather the market price of the goods when delivered to defendant,
and the actual value at the time they were alleged by plaintiff to have
been damaged by the negligence of the defendant. The court stated
that it so understood the rule as to damages, and thereupon the counsel
for the plaintiff said he would agree that that was the rule, and
the court said, “Let that be understood,” and the argument was (81)
conducted accordingly.
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The jury could not have been misled when the agreement was made
before them and the court said, “Let that be understood as the rule of
damages.”

Upon an examination of the record, we find

No error.

R. H. TROLLINGER v. F. H. FLEER.
(Filed 15 November, 1911))

1. Instructions, More Explicit—Special Requests—Practice.

' When the judge properly instructs the jury generally upon the law
applicable to the issues, an exception that the charge was not full or
explicit will not be considered on appeal, as, ih such a case, error can
only be assigned to the refusal of the judge to give proper and more
explicit instructions in response to special prayers therefor.

2, Contracts—Agreeing Mind—Requisites.
‘While it is necessary to a valid contract that the parties assent to the
same thing in the same sense, the assent may be given by the agent of
a party having either express or implied authority to do so.

8. Contracts—Principal and Agent—Confirmation—Subsequent Ratification—
Authority Express or Implied.

‘When one person holds another out as his agent and thereby induces
others to act to their prejudice, upon the assumption that he had full
authority to represent him, it is the same in law as if he had expressly
authorized him to do so; or, if he ratifies what he did, it is the same,
in effect, as if he had in the beginning actually and expressly conferred
the requisite authority.

4, Same—General Charge—Evidence—Questions for Jury.

The defendant, having made by letter a definite proposition to the
plaintiff to work on his farm, requested an acceptance of the proposition
by telegram, with which the plaintiff complied. The plaintiff then went
to the defendant’s farm, and his employment was accepted in accordance
with the terms of the proposition by one who was in possession, assum-
ing full control and management for the defendant; and there was evi-
dence of ratification. by the defendant at a subsequent time when he
visited his farm: Held, (1) the question of plaintiff’s employment under
the contract did not depend solely upon whether the defendant received
the telegraphic reply to his written proposition, but also upon whether
it was consummated by the acts of the defendant’s agent; (2) the recog-
nition by the defendant of this agency, with full knowledge of.the facts,
wag a ratification of the agent’s prior acts, and his assent to what the
agent had done was equivalent to prior authority given; (3) evidence
that the defendant placed the agent in general charge of his farm, with
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apparent right to make contracts of employment, is competent to be
considered by the jury upon the question whether an agency of the
character claimed existed or not,

Apprar from Lyon, J., at March Term, 1911, of Davipson. (82)

This action was brought by the plaintiff for loss of wages for
himself and his two sons for twelve months, alleging that he made a con-
tract to work for the defendant on his farm near Thomasville for one

year from 1 July, 1909, at the price of $1,200 and $1 per day for each
of plaintiff’s sons, said payments to be made monthly, and also for
expenses of moving his furniture to the defendant’s farm, and for loss
incurred in giving up his position, which he claimed he filled, with some
other parties.

The defendant denied that he had ever hlred cither the plaintiff or
his sons, and alleged that the proposal to hire them was altogether
tentative, and was dependent upon his interview with the plaintiff at
the defendant’s farm, as appears in the last clause in defendant’s letter
to plaintiff, dated 22 June, 1909, in which he says: “I will look for an
immediate reply, after receiving which I will make it convenient to meet
you at an early date.” The defendant further alleges that the plaintiff
had made certain representations as to his qualifications to do the work
required with machinery, which he ascertained were not true, as he
could not operate the machinery with which the defendant expected
to farm. The defendant further denied that he had made any contract
for the hire of the boys, but the court treated the hiring of the plaintiff
and the two sons as an entire contract. The plaintiff and his sons
were discharged by the defendant and, they allege, without just cause
or excuse. The defendant contended at the trial that there was no
sufficient contract of hiring between the plaintiff and himself, and that
his brother, M. L. Fleer, who actually hired the plaintiff and his
boys upon the terms mentloned had no authority from him to do (83)
so. This requires a summary of the testimony.

On 7 June, 1909, plaintiff mailed to the defendant, from Seneca,
S.C,a letter, in which he proposed to hire himself as manager, and
his boys as laborers, to the defendant, who owned and cultivated a farm
in Davidson County, making a formal application for the positions.
Defendant answered, 16 June, 1909, as follows: “I believe you would
be the man for the job, and if you will tell me what pay you expect I
am willing to take the matter into consideration. Figure upon straight
wages by the month or year, as I do not care to share crops. Your
reply should be sent to my Philadelphia office to reach me promptly.
Use the inclosed envelope.” To this letter plaintiff replied, proposing
to hire himself, as manager, at $1,200 a year, and each of his boys at
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the wages of “a common day laborer.” Defendant acknowledged the
receipt of this letter 22 June, 1909, in a letter of that date, and then
proceeded as follows: “I am very favorably impressed with the state-
ment you make regarding your ability, and I have no doubt that if T
were to engage you we could get along nicely. The only house I have
in which it would be practicable for you to live, in order to have the
place under supervision, is the tenant-house now occupied by a colored
man. This only has four rooms, but could be enlarged.by a second
story, whereby it would be large enough to accommodate you. I should
like to send the present temant of this house away not later than 1 July,
if you could be ready to move in by thaf time with only part of your
family. I would then immediately start to erect an addition large
enough to accommodate you all. It would require one or two of your
boys to take care of the work around the barn and place, and they
should come along with you at once. The wages for common farm
labor around our parts is $1 per day, and your boys will have to start
at that price. If you, yourself, could start in on 1 July, I should like
to have an immediate answer by telegraph, in order to give the colored
man now in the tenant-house a chance to look for work elsewhere, and

make other necessary arrangements.” In answer to this letter,

(84) plaintiff wired defendant, 28 June, as follows: “Will start to

work 1 July, with one boy. Will be here today.”

Plaintiff testified that on 80 June, 1909, he went to the farm with
one of his sons, for the purpose of making preparations to move into
the house with his family and to do the work assigned to them. e
found there M. L. Fleer, defendant’s brother, who had entire charge
and control of the farm, defendant being absent and at his home in
Philadelphia, Pa. That M. L. Fleer directed the work on the farm, kept
the time of the employees and paid them their wages, issued checks for
F. H. Fleer. He then stated that M. L. Fleer told him “to move into
the house,” and also put him and his son to work. When he first met
M. L. Fleer at the farm, he said to plaintiffi: “This is Mr. Trollinger,
is it?” To which the plaintiff replied, “Yes.” He then said: “I was
looking for you; had a letter from brother that you would be here to-
morrow to go to work; and where are the boys?’ To which witness
~ replied that he had not agreed to bring but one, and he was with him.

M. L. Fleer also told him that he had the house cleaned up ready for
him to move into, but he was to have two boys. Witness told him he
would furnish the other one later; that he had wired to the defendant
that he would bring one, and he had him with him. Plaintiff testified
further as follows: He had worked nine days and was taken sick and
had to go to bed, but before he went to bed the defendant came, but he
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had no conversation with him except with regard to work; talked to
him frequently about the work; was working just as a hand with the
rest; the defendant was on the farm only two days; the second day he
was there plaintiff went over to see him, and spoke to him, and the
defendant said, “I am afraid I have made a mistake and hired a sick
man,” to which the plaintiff replied, “Yes, I am sick; I guess I will get
‘well or die off your hands.” That the defendant then excused himself,
and he has never spoken to him since. He left for Philadelphia that
night. '

There was evidence tending to contradict the plaintiff’s proof as to the
authority of M. L. Fleer to make the contract, and as to what the de-
fendant had said to the plaintiff when he was sick; the general
trend of the evidence, on the part of the defendant, being to (85)
show that no contract was made unless by the letters which passed
between the parties; and there was also evidence, on the part of the
plaintiff, tending to show that he and his boys had complied with the
contract to the date of their discharge, and that the discharge was
wrongful, and evidence on the part of the defendant to the contrary.

The judge substantially charged the jury to find whether the contract
of hiring was entered into by the parties, as alleged by the plaintiff,
and that if the plaintiff and his boys, after the telegram of 28 June
was sent to the defendant, went to the farm and were put to work by
M. L. Fleer, and he was the agent of the defendant for that purpose,
the plaintiffs would be entitled to recover the contract price, less what
he and his sons had since received for their services elsewhere, unless
the jury should find that they were rightfully discharged, the burden
to prove that fact being upon the defendant; and if the jury found that
there was no contract, or if there was one and the plaintiff and his sons
were rightfully discharged for a breach thereof, their verdiet should be
for the defendant. There was a verdict for the plaintiff and judgment
thereon. Defendant appealed.

T.J. Jerome and E. E. Raper for plaintiff.
A. F. Sams, F. C. Robbins, and Watson, Buzton & Watson for de-
fendant. :

WaLKER, J., after stating the case: There was ample evidence to
show that a contract for the hire of plaintiff and his sons had been made
by the defendant, and we think the case was fairly submitted to the
Jjury, with proper instructions as to the law. The motion to nonsuit,
and the prayer for peremptory instructions, were, therefore, properly
overruled. The charge may not have been as full or as explicit as
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defendant may have desired it to be; but, if not so, they should have
asked for special instructions, so that it might be made so. McKinnon
v, Morrison, 104 N. C., 354; Simmons v. Davenport, 140 N. C.) 407;
8. v, Yellowdoy, 152 N. C., 798, We have no doubt that the learned
judge would promptly have complied with any such request.

We need not decide the case by an answer to the question whether

the letters constituted a definite offer and the filing of plaintiff’s

(86) telegram an acceptance thereof, as of the date of such filing,

without regard to the fact, if true, as defendant testified, that he

did not receive the telegram before he left Philadelphia, or to any loss

or delay in transmission, or to any other casualty which prevented a

receipt of plaintiff’s notice of acceptance. This subject is fully dis-

cussed in Clark on Contracts (2 Ed.), pp. 25-27; 1 Wharton on Con-

tracts, sec. 18; 1 Parsons on Contracts (9 Ed.), star pages 475-485, all

citing and commenting upon the celebrated case of Dunlop v. Higgins,
1 H. L. Cages, 381.

There is, of course, no contract unless the parties assent to the same
thing in the same sense; but it is not necessary that the assent should
be given by the party himself, as it may be given by his agent, and it
was in this way that the case was submitted to the jury. The real
question then is, Was there evidence in the case that M. L. Fleer was the
agent of the defendant to make the contract? and this agency could be
established by express authority given to him or by the conduct of the
defendant in holding him out as his agent for that purpose. He was
certainly willing to contract with the plaintiff upon the terms stated
in the letter of 21 and 22 June. The evidence tends to show that he
had left M. L. Fleer in full charge of his farm, with apparent authority
to act for him in the premises, and there was also evidence that he
afterwards recognized him as his agent by ratifying what he had done
and with knowledge of the facts. “Where a person, by words or con-
duet, represents or permits it to be represented that another person is
his agent, he will be estopped to deny the agency, as against third per-
sons who have dealt, on the faith of such representation, with the
person so held out as agent, even if no agency existed in fact.” Tiffany
on Agency, p. 34. This has been called an agency by estoppel, but
whether the defendant was estopped or not, the fact of the defendant’s
having put M. L. Fleer in general charge of his business, with the
apparent right to make contracts of employment, is competent to be
congidered by the jury, upon the question whether an agency existed

or not. The rule is thus stated in Reinhardt on Agency, secs.
(87) 89a to 92, especially in section 91: “The docirine of estoppel as
applying to agency may, therefore, be summarized that where a
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party holds out another as his agent, or has knowingly allowed such
person to act.for him in one or more similar transactions without objec-
tion, he will, as a general rule, be estopped to deny the agency, whether
it in fact existed or not, if a third party, without knowing the real
state of the matter, and acting in good faith, and as a reasonable man
would act from the appearance of things as created by the supposed
principal, relies upon the existence of the agency and deals with the
supposed agent as such, if the transaction be within the real or apparent
scope of the authority exercised.” But, “It is not necessary, however,
that the principal’s assent or sanction be given in advance of the per-
formance of the transaction which constitutes the subject-matter or pur-
pose of the agency. If his assent be obtained after the transaction by a
confirmation of the assumed relation, it is equally binding and eflica-
cious. Such a confirmation of the authority of the supposed agent is
called a ratification.” Reinhardt on Agency, sec. 96. This assent is
equivalent to prior authority. “The relation of principal and agent is
created by ratification when one person adopts an act done by another
person, assuming to act on his behalf, but without authority or in excess
of authority, with the same force and effect as if the relation had been
created by appointment.” Tiffany on Agency, p. 46. There were facts
and eircumstances which the jury might well have found from the evi-
dence to exist, and which would reasonably induce a careful and prudent
person to suppose that M. L. Fleer was clothed with sufficient authority
to make the contract of hiring; and certain there was ample evidence
to support a finding that the defendant had ratified his acts. There
was a direct conflict between the plaintiff and the defendant in their
testimony upon this question, but it was for the jury to pass upon the
evidence and to find the truth of the matter. If defendant held his
brother out as his agent and thereby induced others to act to their
prejudice, upon the assumption that he had full authority to represent
him, it is the same in law as if he had expressly authorized him to do
s0; or if he ratified what he did, it is the same as if he had ac-
tually and.expressly conferred the requisite anthority, In either (88)
"case, he is bound. Bank v. Hay, 143 N. C., 326.

This covers all the exceptions to evidence, refusal to nonsuit, refusal
to instruct as requested, and to the charge as given. It is to be noted
that the exceptions to the charge were taken to instructions which had
already heen given without exception—in other words, to the repetition
of those instructions. But waiving that defect, we place our decision
upon another ground. The question was really one of fact, which the
jury have found against the defendant. They believed the plaintiff’s

version.
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A careful review of the case leads us to the conclusion that the learned
judge committed no error at the trial.
No error,

Cited: Latham v. Field, 168 N. C., 861; Wynn v. Grant, 166 N. C,,
48 Starnes v. R. R., 170 N. C., 224; Ferguson v. Amusement Co.,
171 N. C., 665.

J. E. PRITCHETT v. SOUTHERN RAILWAY COMPANY.
(Filed 15 November, 1911.)

1. Master and Servant-—Negligence—Safe Place to Work—Duty of Master—
Negligence—Evidence, ‘
. When in an action for damages for a personal injury received by an
employee while at work in a machine shop, there is evidence tending
- to show that a brass chip from a boring mill struck him in the eye and
caused the injury complained of, which would not have occurred if a
screen, known and in general use, had been furnigshed and properly
placed, evidence is competent.to show . from the condition of an air
hammer with which the plaintiff was at work at the time, and from
the fact that plaintiff was not then striking with it, that the injury-
could not have been caused by a chip flying on account of his own negli-
gent use of the hammer, the defendant contending that the injury was
caused by a chip from the air hammer,

2, Same—Immediate Injury—Contributory Negligence.

Upon conflicting évidence as to whether the plaintiff, an employee,
was negligently injured in defendant’s machine shop, by a brass chip
flying from a boring mill being operated near where he was working,
without protecting him with a shield customarily used for the purpose,
it is competent for the plaintiff to show, upon the question of his con-
tributory negligence, that the boring mill was not in operation when
he commenced to work, that the chip entered his eye almost instantly,
and that he would have completed his work there within cne and one
and a half minutes, as relevant upon the question as to whether he
should have taken greater precautions for his safety if he had been re-
quired to stay there longer in the position he necessarily assumed.

3. Master and Servant—Contributory Negligence—Declarations of Master—
Haste—Unaccustomed Work—Evidence.

The plaintiff was an employee of the defendant in its machine shop,
and there was evidence tending to show that he was injured in the eye
by a flying brass chip from a boring mill operated near, without the
customary guard for his protection, just after he had been ordered there
by defendant’s foreman: Held, evidence is competent, on the question of
-contributory negligence, tending to show that the defendant’s foreman
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told the plaintiff shortly prior to the %njury that they were behind on
that particular piece of work and he wanted him to assist on the job
in the place of the regular man, who was sick,

4, Master and Servant—Safe Place to. Work—Flying Chips—Screen—Negli.
gence—Evidence,

The plaintiff was injured in the eye while working in defendant’s
machine shop, and there was evidence tending to show that it was re-
ceived by a flying brass chip from a boring mill, operated near the place
where he was at work, which would not have occurred had the borer
been guarded by a shield customary and in general use: Held, evidence
is competent that this machine had theretofore thrown chips in the
place where plaintiff was working when injured, under similar condi-
tions, for the purpose of fixing the defendant with notice of the danger.

5. Instructions—Requisites of Requests—Signed by Counsel—No Reason for
Refusal-—Record—Appeal and Error.

Requests for special instruction must be written and signed by the
attorney for the parties requesting them, and handed to the presiding
judge before the commencement of the arguments to the jury, unless,
in his discretion, the trial judge has granted an extension of time; and
when it appears that this has not been domne, it is not necessary for the
record to show the reason of the trial judge in not giving them, and an
exception upon that ground will not be considered on appeal.

6. Master and Servant-—Dangerous Machinery—Higher Degree of Care—Duty
of Master,

The employer is held to a higher degree of care in providing for the
safety of an employee whose services are rendered as a mechanic in a
shop containing intricate and dangerous machines, than formerly when
the tools were simpler and the mechanic more familiar with their qual-
ities and the dangers incident to their use.

7. Negligence—Definition—Changing Conditions—Care Required.

Negligence is ‘the failure to perform a duty imposed by law to exer-
cise that care which a man of ordinary prudence would have exercised
under existing circumstances, and when conditions change the degree of
care required changes with them.

8. Master and Servant—Duty of Master—Delegated Duty—Contributory Neg-
ligence—Assumption of Risks. ) ‘
In an action for damages brought against the employer for failure to
provide for the plaintiff, an employee, a safe place to work, it is proper
for the jury to consider the knowledge or familiarity of the employee
with the conditions and surrounding circumstances of his work, on the
issue of contributory negligence, and as it is an absolute duty the em-
ployer owes to provide for his employee a safe place to work, which he
cannot delegate, and as the employee accepts only such risks as are
ordinary to the employment, the doctrine of assumption of risks has no
application.

Avrear from Lyon, J., at Maér Term, 1911, of Rowax. (91)
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This action is to recover damages for the loss of an eye and other
injuries caused, as the plaintiff alleges, by the negligence of the
defendant in a failing to furnish him a safe place to work, and in not
providing a shield to protect him from brass chips falling from a
boring mill.

The defendant denies negligence and alleges that the injury to the
plaintiff was an accident, or that it was caused by his contributory
negligence, or was the result of one of those risks assumed as a part of
his employment,

All of the evidence is not set out, but enough to consider the motion
of the defendant for judgment of nonsuit.

J. B. Pritchett, the plaintiff, testified: “I am the plaintiff. I am 31
years old. Am a machinist.”

Here the defendant admitted that the plaintiff was in its employment
as a machinist in its machine shops at Spencer, North Carolina, at
the time he was injured.

“T have served my apprenticeship and have been working at my trade
as machinist for fifteen or sixteen years. I was employed by the South-
ern Railway Company in its machine shop at Spencer, beginning work
on 20 June, 1910. I reported for work, and my first work was on the
rod job on the eastern side of the shops. After I had been at work on
the rod job three-quarters of an hour that afternoon, Mr. Daniels,
defendant’s shop foreman, came and told me that they were behind on
the driving-box job, and that he wanted me to assist in the driving-box
job in the place of the regular man, who was sick. Shop Foreman

Daniels took me over there to the driving-hox space, and intro-

(92) duced me to Foreman Hege, who was in charge of the driving-box
shop that afternoon. Foreman Hege then laid off some oil grooves

with chalk on some driving boxes in the driving-box space, for me to chip.
T then went to work on these oil grooves, when I was instantly struck
blind by something striking me in the eye. I had no warning of where
it came from. Mr. Caver then took me in his arms. I could not see
him, but I recognized him by his voice. Quite a number of men gath-
ered round me, as I could tell by their voices. I do not know who
pulled the brass out of my eye, but I am told that Foreman Daniels
did it. This driving-box job space is 10 x 15 feet, and is located north-
west of the rod-job space where I had been working. That driving box
they put me to work on weighed from 500 to 700 pounds. Those driv-
ing boxes had been placed in that driving-box space before I got to that
space. I did not help place them. I had chipped grooves on two or
three of those driving boxes before I was hurt. The driving-box on
which I was ordered to work was about 10 or 12 feet from a boring
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mill. At the time of my injury I was about 10 or 12 feet in a northerly
direction from that boring mill. I was facing towards the boring mill,
with my right eye exposed to said boring mill. I had never worked in
this driving-box space before. The boring mill was not in operation,
but was idle, when I was carried there. The last time I noticed that
boring mill was possibly a minute or a couple of minutes before I was
hurt; and it was then idle. It was not running. When struck I was
in a stooping position, the driving box in front of me. I had my air
hammer in my right hand and my left hand over the barrel of it. At
the moment I was struck, as well as my recollection serves me, I was
trying to get control of this air throttle on the hammer. It was very
stiff and would not work. When I first took hold of this hammer, I
called Mr. Hege'’s attention to it, stating to him about the spring being
very stiff. He said that spring is too rigid and stiff, and the way we
control it is we have to put our finger on it and push it and work with
the right hand. My best recollection is that at the time I was struck I
had cramped my finger trying to get control of the hammer.”
" The defendant objected to the witness testifying as to the defective
condition of the air hammer, on the ground that there was no
allegation in the complaint of any defect in the air hammer. The (93)
objection was overruled, and the defendant excepted.

“When I was first struck by the chip, it was like a man being shot.
It dazed me; but I threw my hands up immediately to my eye to hold
it apart, as it burned like fire. The brass chip went in the center of
my eye, or very close to the center of it.

“I was facing the direction of the boring mill with my right eye
exposed. It become necessary for a man to be standing like I was.
Certainly a man could twist, wrestle, and pull one of those driving boxes
around, and his back would be towards the boring mill, if he desired to
do so. I could not have got help to move that driving box, as help
was scarce.” '

C. S. Carver testified as follows: “I am a machinist. Have been a
machinist twelve years. 1 was working for defendant at Spencer the
day Pritchett was hurt. I had been keying up some brass. I was 85
or 40 feet from Pritchett. This boring mill was on a line with him and
me, and I could see both Pritchett and the boring mill at the same time.
I was watching Pritchett at the time he was hurt and was the first man
to get to him. T was watching him at the moment he was hurt. At
that moment he was sitting down looking at his hammer. There was
no chigel in it.. I looked at him to see what he was doing. He was
looking at his hammer. He had his throttle in his right hand and end
of barrel in his left hand. No chisel was in his hammer at the time
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he threw his hand to right eye.  Pritchett was facing the boring mill in
a northeast direction with his right eye more exposed to the boring mill.
Up to -one minute before he was injured, the boring mill was not in
operation.. I saw defendant’s apprentice boy, Kizziah, walk up to
the boring mill and start it. I do not think the boring mill made more
than two or three revolutions before Pritchett was hurt. That boring
mill makes about 50 or 60 revolutions per minute. Pritchett was injured
possibly 80 seconds after Kizziah started the boring mill. A piece of
brass entered his eye near the center, and was taken out by Daniels about
two minutes thereafter. I got to him in several seconds after

(94) he was hurt, as soon as I could run to him. He was holding his
right eye open with his hands, and said he was blind. The boring

mill was still in operation when I got to where Pritchett was hurt and
the cuttings still flying. They will fly 120 degrees in a circular bed.
Most of them .go to the northwest. At the time I went to catch Pritchett
those cuttings were flying so that they could hit me. There was no
shield between his driving-box space and that boring mill. Pritchett
was facing towards the boring mill when hurt. - When the brass cutting
hit him he dropped his hammer and staggered back. When I got to
Pritchett the boy had not shut off the boring mill, and the cuttings were
still flying to him. That shield protects the driving-box space to some
extent, but not enough to where he was standing. It does not piotect
where he was standing, but the other side. I worked in the machine
shops at Rocky Mount, N. C., Waycross, Gd., two machine shops on the
C. and O., Richmond, Va., and Huntington, W. Va., and American
Locomotive Works, where boring mills are used like defendant’s at
Spencer; and I have been through and observed ten or fifteen more
shops where boring mills are used. Some shops have sheet-iron shields,
some have bags, but in those shops canvas shields are most in general
use as a precaution to protect the employees from brasg cuttings that fly
from such boring mills. It was the custom for those shields to be placed
“between the operator, wherever the operator might be at work, and the
boring mill. Some have two shields, some are V-shape to come around
the mill. Those safety shields that were in general use around machine
shops of such kind were 6 or 8 feet square, on racks, with canvas backs
tacked around them. Such a shield costs $2. If one of these shields
had been placed between that boring mill and the driving-box space,
it would have provided protection and safety to employees working
within the zone of the cuttings that flew from that boring mill. Such
a shield would not have interfered with the efficiency of .any of defend-
ant’s machinery or hindered any of its employees. Defendant worked
men in that driving-box space every day, and kept a man operating the
boring mill pretty much all the time. Plaintiff’s eye just after it
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was struck looked like it had been burned. That cutting was (95)
hot when it went in and his eye turned white. The kind of cut-

tings from the boring mill depend upon how the tools are ground, how
much feed you have, how much cutting you have, and upon how deep
the cuttings are you are taking. Cuttings from boring mill are hot.
Cuttings from air hammer are cold on account of lack of frietion.
There was no shield between the driving-hox space and that boring
mill when Pritchett was hurt. In these machine shops it is customary
to shield these boring mills with canvas shields. That is the proper
kind of shield and answers the purpose. Yes, if defendant had had
that kind of shield there the day Pritchett was hurt, and had had it
large enough to come around the boring mill, it would have been the
proper kind. Apparently plaintiff was looking down at the moment he
was hurt. T could not see his eyeball.”

J. B. Donovant testified as follows: “Am a machinist at Spencer. I
was working for Southern Railway Company in June, 1910, about 25
or 30 feet from where plaintiff was when he was injured. I did not see
him at the time he was injured. Have operated this boring mill some-
thing like three and a half years. Cannot tell whether the boring mill
is in the same condition now as it was then. I saw that boring mill
during June, 1910, There has been no change in that mill that I know
of since T worked it. It is the same mill. When I worked it, it would
throw brass, I would say, a little over a quarter of a circle of the
machine. That is, you would get 10 feet from the machine and they
would go 10 feet. At the time I operated it, it would throw shavings
in the same portion of the driving-box space where plaintiff was work-
ing. Tt is the general custom for the men to move around the boring
mill in chipping it.”

W. P. Neister testified as follows: I have been working as a machinist
for defendant at Spencer nine or ten years. To my personal knowledge,
that boring mill is located now where it has been for three or four
years; so has also the driving-box space been located in the same place
for the past four years. I do not remember any alterations prior to time
Pritchett was hurt. I worked 30 or 40 feet from that boring mill. I
have observed it. Every few minutes I was looking in that direction
and often passed there. It was the same boring mill three or
four years ago, as far as I know, without any change. During (96)
that time I have seen it throwing off brass cuttings, before
Pritchett was hurt. It would throw the biggest majority of the brass
shavings in a northwesterly direction, but they did not all go that
direction. The rest would go north and possibly to the northeast, slightly.
I did not see the driving box Pritchett was working on when hurt, to
recognize it; but I have been pointed out the place and I know where
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the driving box was when he was hurt, and T have heard witnesses to-day
describe where he was; and from where the witnesses say Pritchett was
at the time he was injured, he was in the zone of those flying shavings
at the time he was hurt, according to my knowledge and honest belief.
There was no shield between this driving-box space and the boring mill
the day Pritchett was hurt. It was customary for defendant to work
employees throughout the day in this driving-hox job space. I operated
the boring mill in March or April, 1910. At that time, using the same
right hand head, it scattered cuttings quite a good bit in the space where
Pritchett occupied, in the lower end of the driving-box space.”

I. N. Ayers testified as follows: “I have been a machinist for thirteen
years.. Was working for defendant in June, 1910, when plaintiff was
hurt. T was 25 or 30 feet from where plaintiff was working. I have seen
that boring mill throw brass before Pritchett was hurt. I had been
working there twelve months before Pritchett was hurt. The boring
mill would throw brass about a quarter circle of the boring mill. T think
the boring mill would throw brass clippings where Pritchett was. Dur-
ing those twelve months Foreman Daniels would pass that driving-box
space about fifty times a day while that boring mill was in operation.”

J. F. Perkinson testified as follows: “I am working for defendant,
and I was working for it as a machinist at Spencer in June, 1910, and
about 30 feet from where plaintiff was hurt. Did not see plaintiff
when he was hurt. I had been working in those shops about ten
months prior to the time plaintiff was hurt. During that time
I had seen that boring mill in operation every day. The tool has

something to do with where the cuttings are thrown from
(97) that boring mill. You can place a tool so that it will throw

them in almost any direction. If you are using the head spoken
of this morning, the biggest portion of the cuttings would go in a north-
westerly direction. This boring mill would usually throw part of its
brass cuttings to where Pritchett was when he was hurt. I do not
know that there was a screen out there. I did not see one that day. A
screen in the northwest direction would catch part of those shavings,
but not all. They will fly in every direction. The biggest portion of
them will go in a northwest direction; but you cannot tell where the
other shavings are going to fly. They scatter in every direction.”

C. S. Flood testified as follows: “I am a machinist. I was working
for defendant at Spencer last June, about 30 feet from where plaintiff
was when he was hurt. Before Pritchett was hurt I worked in the driv-
ing-box space where plaintiff was hurt. When I worked in that driving-
box space a couple of days before Pritchett was injured, they had a
tool on the boring mill exactly like the one and shaped like the one
they were using when Pritchett was hurt; and it then threw cuttings to
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the place where Pritchett was hurt. I have had experience in five or six
 machine shops of this kind where boring mills are generally used:
American Locomotive Works, Pennsylvania Railway at Baltimore,
S. A. L. at Waycross, Ga., A. C. L. at Rocky Mount, N. C,, at Pittsburg,
ete., and have had observations in others. The general custom of all
machine shops is to have this canvas screen to protect the boring mills
to keep the cuttings off of the men. I did not see such screen there the day
Pritchett was hurt. The cuttings from the boring mill were hot because
of the friction. The hammer would throw cold cuttings. Pritchett’s eye
was inflamed and looked like a white blister hanging on his eye.”

The defendant offered evidence tending to establish the following
facts:

(1) That the danger from chips was northwest from the boring mill,
and that it had a shield there.

(2) That a shield was unnecessary between the boring mill and
the driving-box space, (98)

(3) That the plaintiff could perform the work assigned to him
with his back to the boring mill, and that he unnecessarily exposed him-
self to ddnger

(4) That in the position of the plalntn‘f’s head at the time he was
stricken, a chip from the boring mill could not enter his eye without
striking some object and rebounding, and that therefore that plaintiff
was accidentally injured.

(5) That the ch1p which entered the plaintiff’s eye came from the
hammer he was using, and not from the boring mill.

The evidence as to damages is not stated, as there is no exception in
regard thereto.

The defendant excepted to rulings of his Honor on the evidence:

1. For that the court permltted the plaintiff to testify about the
defecive condition of the air hammer.

2. For that the court permitted the plaintiff to testify that he would
have completed his job upon which he was at work within one and one-
half minutes.

3. For that the court permitted the plaintiff to testify that the Shop
Foreman Daniels told him a man was disabled or sick or out, and they
were behind on the job and that they were in a hurry.

4. For that the court permitted witness J. P. Donovant to testify that
when he operated the boring mill three and a half years prior to the
accident, that at that time it threw chippings in that driving-box space.

5. For that the court permitted the witness J. P. Donovant to testify
that when he worked in the driving box space 4 or 5 feet east of the
" steel column, the boring mill threw cuttings on witness’s hand and in
his face.
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6. For that the court permitted I. N. Ayers, plaintiff’s witness, to
testify that he was standing 25 or 30 feet beyond where plaintiff was
working, and that the boring mill threw brass cuttings where he was
standing. ,

7. For that the court permitted C. S. Flood to testify that a couple
of days prior to the injury of the plaintiff he was working in the driving-

box space northeast, more than east from the boring mill, and
(99 ) that it threw brass cuttings where he was.
There was a motion to nonsuit, which was overruled, and de-
fendant excepted. ‘

The jury returned the following verdiet:

1st. Was the plaintiff injured by the negligence of the defendant, as
alleged in the complaint? Answer: Yes.

2d. Was the plamtlﬁ"s injury caused by his own contributory negli-
gence, ds alleged in the answer? No.

3d. What damages, if any, is the plaintiff entitled to recover? An-
swer: $5,500.

Judgment was rendered thereon, and defendant excepted and appealed.

Edwin C. Gregory for plaintiff.
Linn & Linn for defendant,

Arrew, J., after stating the case: There is no error in the rulings
on the evidence.

The defendant alleges in its answer that the chip which entered the
eye of the plaintiff came from the hammer he was using, and it was
competent, for the purpose of meeting this contention, to show that on
account of the condition of the hammer the plaintiff was not striking.
with it at the time he was injured. The evidence that the plaintiff would
have completed his job upon which he was at work within one and a
half minutes is of little importance, but is relevant to the inquiry. The
plaintiff testified that the boring mill was not in operation when he
began to work, and that the chip entered his eye almost instantly, and
it was proper for the jury to have before them the length of time he
would be engaged at work, in determining whether his conduct was
negligent.

If the boring mill was not in operation, and he could complete his
job in two minutes, the jury might say it was not imprudent to work
with his face to the mill, and that he ought to have taken greater pre-
cautions for his safety if required to remain longer.

What the foreman said as he directed him to do the work,
(100) and evidence that the boring mill had thrown chips in the
driving-box space before the day of the injury to the plaintiff,

were properly admitted. v
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The burden was on the plaintiff to prove that the place where he was
at work was unsafe, and that the defendant knew it to be so, or that
it could have discovered it by the exercise of ordinary care (Hudson
v. R. R, 104 N. C., 491; Nelson v. Tobacco Co., 144 N. C., 420;
Blevins v. Cotton Mills, 150 N. C., 499), and evidence that a condition
has existed for a long time is evidence of knowledge. Colton.v. Mfg.
Co. 142 N. C,, 531; Cotton ». B. R., 149 N. C., 227,

There are several -assignments of error to the refusal to give certain
special instructions, all of which, we think, were covered by the charge,
but if not, they could not be ground for a new trial on this record.

At the close of the evidence, at 5 o’clock ». M., the judge adjourned
court until 9 o’clock next morning. Upon the opening of court next
morning plaintiff tendered in writing his prayers for instruetions, duly
signed by his counsel.” Counsel for defendant tendered in writing prayers
for instructions, but which were not signed.

After the court had given to the jury the general charge, and while
the court was reading to the jury the plaintiff’s prayers for instruction,
defendant’s counsel signed the prayers which it had tendered unsigned
as aforesaid, and handed them to the court. The court then read defend-
ant’s said prayers numbered 1, 2, 7, 9, and 11. The court did not give
defendant’s other prayers except as contained in the court’s general
charge to the jury.

The statute (Rev., sec. 538) is imperative that counsel must sign
prayers for special instructions, and that upon failure to do so the
judge may disregard them, and the judge need not put his refusal of
the instructions on the ground that they were asked too late. As was
said by the present Chief Justice in Posey v. Patton, 109 N, C., 457,
“The law does that.”

That the instructions were not presented in apt time when signed and
finally handed up, after the argument closed and the charge concluded,
is well settled. '

In Craddock v. Barnes, 142 N. C., 92, it was held that prayers
for instructions in due form ought to be considered, if requested (101)
before the argnment begins, and Justice Walker thére says:

“The time within which instructions should be requested must be left to
the sound diseretion of the eourt, as in the case of many other matters
of mere practice or procedure, and we will be slow to review or interfere
with the exercise of that discretion; but the presiding judge should, and
we are sure he always will, so order his discretion as to afford counsel a
reasonable time to prepare and present their prayers. Counsel should
perform this duty to their clients seasonably and with a proper regard
for the right of the trial judge to require that he should have reasonably
sufficient time to write his charge and to consider the prayers for special
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instructions; and what time is required by each must be determined by
the nature and exigencies of each case.”

In Biggs v. Gurganus, 152 N. C., 176, the question is again considered,
and Justice Brown cites with approval (raddock v. Barnes, supra, and
says: “It is well settled that special instructions must be in writing and
handed up before argument commences.” \

The question remaining is the refusal of the motion to nonsuit, and
this involves the consideration of the duty which the defendant owed to
the plaintiff, and whether the evidence, viewed in the light most favorable
to the plaintiff, shows a breach of that duty, causing his injury.

In all courts where the common law is administered it is held that
one cannot recover damages upon proof of negligence alone, and that
he must proceed further and show that the negligence of which he com-
plaing was the real proximate cause of his injury. He cannot recover
becanse a place where employees work is dangerous, unless he was
injured by the unsafe place. He cannot say, There was an unsafe place
in the shop where I was working, and while it is true I was not working
at that place, I fell in another part of the shop and broke my leg, and
thercfore ask for damages.

The counsel in this case do not contend otherwise, but the difficulty
arises in the application of the rule.

“We have repeatedly decided that an employer of labor is
(102) required to provide for his employees a reasonably safe place
to work.” House v. R. B., 152 N. C., 398, and “it is accepted
law in North Carolina that an employer of labor to assist in the oper-
ation of railways, mills, and other plants where the machinery is more
or less complicated, and more especially when driven by mechanical
power, is required to provide for his employees, in the exercise of proper
care, a reasonably safe place, and to supply them with machinery, imple-
ments, and appliances reasonably safe and suitable for the work in which
they are engaged, and such as are approved and in general use in plants
and places of like kind.” (Hicks v. Manufacturing Co., 138 N. C., 325),
and “the duty of providing a reasonably safe place in which to work
is one of the primary or absolute duties of the master; and when the
master delegates the discharge of such duty to a servant, he represents
the master, and the latter will be held responsible for the manner in
which the duty is discharged.” Shives v. Cotton Mills, 151 N. C., 293.

The relative duties of the employer and employce, and the doctrine
of contributory negligence and assumption of risk, as applied to. the
conduct of the employee, are well stated by Justice Hoke in Pressly v.
Yarn Mills, 138 N. C., 416, in which he says: “It is suggested that if
a negligent failure to furnish a shifter is declared to be the proximate
cause of the injury on the part of the employer, by that same token
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the employee, working on when aware of the defect, is also negligent,
and such negligence should be held to be concurrent, and to hold other-
wise would require the master to take more care of the servant than the
servant takes care of himself. This position finds support in some of the
decided cases, but the Court does not think it is in aceord with the better
considered adjudications on the subject. The position had its origin in
some of the older decisions, rendered when the employment of labor was
much more restricted and the implements and appliances were com-
patratively simple and attended with little danger. At that time it was
considered of little consequence that the employee assumed, and as
matter he assumed the risk of almost everything that happened to him.
As business enterprises, however, were enlarged, and machinery hecame
" more complicated, and larger numbers of men were heing em-
ployed in its operation, it was found that the position here con- (103)
tended for was not a proper one by which to determine the relative
rights' and duties of employer and employee in regard to defective ma-
chinery and appliances. It was based upon an entirely erroneous con-
ception, that there was a perfect equality of position between the two
in respect to such defective appliances; but nothing is further from
the fact, and for the reason, chiefly, that the employer controls the
conditions in which the employees do their work. His duty to furnish
machinery and appliances reasonably safe and snitable, such as are
approved and in general use, in the exercige of a reasonable care, is
absolute. As a rule, he buys the machinery from the manufacturer or
dealers, who are experts, and can change when he desires; he selects and
employs a superintendent and skilled labor, and has the time and
opportunity to inform himself as to the character of the machinery he
buys and the hazards incident to its use, and, accordingly, the principle
which holds the employee to an equality of obligation and responsibility
in the respect suggested is unsound and unjust and has been rejected in
the more recent and better considered cases.”

Negligence is the failure to perform a duty imposed by law. It is
the failure to exercise that care which a man of ordinary prudence
would have exercised under existing circumstances; and where con-
ditions change, the degree of care required changes with them.

In former days, tools were simple, and the mechaniec and his tools
were inseparable. He used them daily, and by use became familiar with
their qualities, and the dangers incident to his employment, and there
was less reason for holding the employer to a high degree of care than
now, when complicated machinery, selected by the employer, is used, and
when the employee is practically separated from his tools.

There are also in large shops, where many machines are in operation,
ag in the one where the plaintiff was working, dangers that are not trace-
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able to any particular machine, but are incident to the business. These
cannot generally be made the basis of a cause of action, but the knowl-
edge that they oxist imposes upon the employer the duty of
(104) exercising greater care.
Applying these principles, there was no error in denying the
motion t0 nonsuit.

There was cevidence that the plaintiff was employed on the day of
his injury; that he had net, before this, seen the place where he was
required to work; that when he began to work, the boring mill was
not in operation ; that there was much noise in the shop from machines;
that it was necessary for him to face the boring mill in the performance
of his duty; that as he began to work, the boring mill, which was boring
brass, started and a brass chip struck him in the eye; that he was not
using the hammer at that time; that chips from the boring mill are hot
and those from the hammer cold; that his eye was blistered; that the
chip taken from the eye was from the boring mill; that the boring mill
was throwing chips in the space where he was working; that the boring
mill had thrown chips into this place where employees were required to
work several years; that shields around boring mills were in gencral use,
and that they were movable and should be placed between the mill and
the employee; that there was no shield between the mill and the plain-
tiff, and that if one had been there he would not have been injured.

There was much evidence to the contrary, but, on a motion to nonsuit,
the law requires us to accept as true those facts which the evidence
tends to prove, and we therefore hold that there was evidence of negli-
gence on the palt of the defendant which was the direct cause of the
plaintiff’s injuries.

There was a conflict of evidence as to contributory neghgence and it
was submitted to the injury, under proper instructions.

In our opinion, there was no aspeet of the case in which the issue
of assumption of risk arose. The doctrine is very generally applied that
the duty to provide a safe place to work is an absolute duty, which can-
not be delegated, and that the breach of this duty is negligence. It is
also accepted law that the risks assumed by the employee are the ordinary
risks of the employment, and that he does not assume the risk of the
employer’s negligence.

Tt would seem to follow, when the jury answers the first issue
(105) “Yes,” and thereby establishes the negligence of the employer and
that this negligence was the real proximate cause of the injury,

that there can be no assumption of risk which will prevent a recovery.

Tt is, however, permissible to consider the knowledge of the employee,
his familiarity with conditions, and other circnmstances, on the issue
employer’s negligence.
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Upon an examination of the whole record, we find
No error.

Cited: Parker v. Vanderbillt, 159 N. C., 187; Young v. Fiber Co.,
ib., 382; Pigford ». R. R., 160 N. C., 99; Kizer v. Scales Co., 162
N. C., 136; McNeill ». R. R., 167 N. C., 395; Deligny v. Furniture Co.,
170 N. C., 203, 204.

H. L. BECK & CO. v. BANK OF THOMASVILLE ET AL.
(Filed 15 November, 1911.)

.Appeal and Error—Account—Reference—Slander—Damages—Appeal Prema-
ture—DPractice.

In an action aganst a bank, alleging certain errors in the accounts of
the bank with the plaintiff and asking correction thereof, and seeking
damages for slander, injury to credit, and the wrongful protesting of
plaintiff’s checks, an order of reference was made as to the matters of
account, expressly reserving for trial the issues in the pleadings as to
slander, etc.: Held, an appeal from the judgment upon exceptions to
the referee’s report, before the trial upon the issues reserved, is prema-
ture, and will be dismissed without prejudice.

Avprar by plaintiff from Lyon, J., at February Term, 1911, of
Davipzon.

E. E. Raper, Walser & Walser, and Thomas J. Shaw for plaintiff.
Watson, Buxton & Watson for defendant.

Arrex, J. The plaintiff instituted two actions in the Superior Court
of Davidson County, one being against the Bank of Thomasville and the
other against J. L. Armfield, its eashier. These actions were consoli-
dated by order of court.

The plaintiffs allege certain errors in their account with the baunk,
which they ask to have corrected, and also that they are entitled to
recover damages for slander, injury to their credit, and the wrong-
ful protesting of checks they issued. {106)

No objection was made as to misjoinder, and at August Term,

1909, an order of reference was made as to “all matters of account in-
volved in the actions,” but expressly reserving for trial by jury “the
issues raised in the pleadings as to slander, refusing payment of cheecks,
and protesting checks for nonpayment and other torts.”
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The referce filed his report, and upon exceptions being filed, the
judge heard the same, and entered his judgment, from which an appeal
i taken to this Couri. The issues reserved in the order of reference have
not been tried.

In this condition of the record, the appeal is premature and must
be dismissed.

As was said by Justice Hoke in Pritchard v. Spring Company, 151
N. O, 249: “If a departure from this procedure is allowed in one case,
it could be insisted upon in another, and ecach claimant, conceiving
himself agerieved, could bring the cause here for consideration, and
litigation of this character would be indefinitely prolonged, costs unduly
enbanced, and the seemly and proper disposal of cause prevented.”

The appeal is dismissed without prejudice to the right of the parties
to reserve their exeeptions, which will be considered upon an appeal
from the final judgment.

Appeal dismissed.

Cited: 8. c., 161 N. C., 209.

JOHN W. JOHNSON v. MUTUAL BENEFIT LIFE INSURANCE COMPANY.
(Filed 15 November, 1911.)

Insurance—Assignment of Policy—Good Faith-—Insurable Interest.

An insured who had taken out on his own life a policy of life insur-
ance, payable to himself, and who had paid the first and subsequent
premiums thereon, may, not as a cloak or cover for a wagering trans-
action or as a mere speculation, but in good faith and for a valuable
consideration, make a valid assignment of the policy, which will be
binding upon the insurance company, to a person having no insurable
interest in his life; and the person to whom the policy has thus been
assigned may recover thereon of the insurer.

ArrEar by defendant A. J. Fage, administrator, from Adams,
(107) J., and a jury, at May Term, 1911, of STox=s.

J. H. Humphreys and Manly, Hendren & Womble for plaintiff.
J. W. Hull and Watson, Buxton & Watson for appellant.

Warxer, J. This is an action by the plaintiff to recover from the
defendant insurance company the amount of a certain insurance policy,
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issued to Virgil L. Eaton on his life, and assigned by Eaton to the plain-
tiff. The defendant company at no time contested its liability on this
policy, and has at all times expressed its willingness and desire to pay
the amount due thereon to the person entitled to receive it, and in its
answer it expressed its willingness to pay and recognize that the amount
of the policy was due to some one, but relied upon the fact that the
administrator of Virgil L. Eaton was contesting the right of the plaintiff
to receive the proceeds of the policy, under the assignment, and was
claiming that it should be paid to him, and asked that it be allowed to
pay into court the amount due on said policy, and that the court should
order the said sum to be paid to the party entitled thereto. In conse-
quence of thig answer, and in accordance with its prayer, the adminis-
trator was made a party defendant and the insurance company paid the
sum due under the policy into the officé of the Clerk of the Superior
Court of Stokes County, to abide the judgment of the court. The ad-
ministrator of Eaton, the original beneficiary, filed an answer, in which
he set up two defenses: First, That his intestate had borrowed of the
plaintiff the sum of $100 and as security for said loan had transferred
and assigned the said policy to the plaintiff as collateral security; second,
that the assignment of the policy by Eaton to the plaintiff was void
as a wagering transaction, for that the plaintiff had no insurable inter-
est in the life of Eaton. The contest is, therefore, between the
plaintiff, who is the assignee of the policy, and the administrator (108)
of Eaton. :

The jury, is response to the issues submitted to them, found that the
plaintiff had nothing to do with the taking out of the policy by Eaton,
and that the assignment of the policy was made in good faith, and not
as a cloak or cover for a wagering transaction or speculation on the
life of Eaton. The evidence was to the effect that the plaintiff knew
nothing about Eaton taking out the policy until after it was issued and
the first premium, paid, and that Eaton became dissatisfied and
endeavored to dispose of the policy to other persons before coming to
the plaintiff, but finally sold and assigned the policy to the plaintiff in
accordance with the assignment as set out in the record. In fact, there
was no dispute or evidence to the contrary, and as a result thereof the
court charged the jury, if they believed the evidence, to answer the
first issue “No.” The second issue, as to the good faith of the assignment,
was answered by the jury, under the charge of the court, in favor of
the plaintiff. There was no evidence offered to support the contention
of the administrator that the policy had been assigned as security for
a debt. The exceptions of the administrator are to the charge of the
judge, and, as we understand, they raise this single question: Can a
person take out a policy of insurance on his own life, making the
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policy payable to himself, and pay the first or subsequent premiums,
and then in good faith and not as a cloak or cover for a wagering trans-
action or as a mere speculation and for a valuable consideration, assign
the policy to a person having no insurable interest in the life of the
person insured, and ean such person recover uwpon the policy under
such an assignment, or does the simple fact that the assignee had no in-
surable interest in the life of the assignor invalidate the assignment
and prevent a recovery by the assignee?

The defendant, administrator of Virgil L. Eaton, appealed from the
judgment upon the verdiet.

Tt is impossible to distinguish this case from Hardy v. Insurance Co.,
152 N. C,, 286, and again reported in 154 N. C., 430, and our decision,
therefore must be against the plaintiff and in affirmance of the judgment
below, unless wo overrule those cases, as requested to do by the plaintif’s

counsel in their brief. They are recognized by them to be de-
(109) ecisively against the contention of the defendant that plaintiff, as
assignee, cannot recover on the policy.

In Hardy v. Insurance Co., 152 N. C., 286, Justice Hoke, who wrote
the opinion for the Court, says, after a most learned and exhaustive
discussion of the question, that the great weight of authority sustains
the legality of such an assignment, when it is found as a fact that the
policy was valid at its inception and, further, that the assignment was
made in good faith and not as a mere cloak or cover for a wagering
transaction. He quotes with approval what is stated upon the subject
in that reliable treatise and standard authority, Vance on Insurance,
p- 14 et seq., as follows: “‘On principle and according to the clear
weight of authorify, an assignment of a life policy to one having no
insurable interest therein is perfectly valid if made in good faith, and
not as a cover for fraudulent speculation in life” And referring to the
opinions in Warnock v. Davis, 104 U. S, 775, and Cammack v. Lewts,
82 U. S, 643, and 1o the subject generally, the anthor says: ‘These con-
fusing influences have further been aided and abetted by a catch phrase,
which, however, does not state the issue fairly, to the effect that the law
will not allow a person to proeure, by assignment, insurance that he
could not procure direetly. A fair statement of the issue is found in the
postulate, that the law will allow the insured to designate a beneficiary
under the policy as well by assignment as by original nomination. The
true principle governing the question may be derived from the statement
of some generally accepted rules of law: (1) A person insuring his own
life may designate any person whatever as beneficiary, irrespective of
insurable interest in that beneficiary. (2) The law requires an insurable
interest only at the inception of the policy, as evidence of good faith. -
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The presence of such interest at any subsequent period is wholly imma-
terial. (8) Life insurance, though based on the theory of indemnity
at its inception, is not a contract of indemnity, but chiefly of invest-
ment. As a chose in action it has, at any time after its issue, a recog-
nized value, termed the reserve value. Hence we conclude that

a policy of life insurance, validly issued to one having an insur- (110)
able interest, becomes in his hands a valuable chose in action,
which should be assignable as any other property right unless such
assignment be opposed to some clear rule of public policy.” This, we
think, correctly states the true doctrine.”

 That decision was approved, when the same case afterwards came to
this Court by appeal, in a lueid opinion by Justice Allen, 154 N. C., 430;
o that the law, as applicable to the facts found by the jury, must now
be considered as thoroughly settled in this State, whatever may be the
views of other courts.

There was no error in the ruling of Judge W. J. Adams, and it will
be so certified, that the judgment in favor of the plaintiff may be en-
forced. :

No error.

B. F. BRITE axp Wirg, LAURA, v. GEORGE PENNY, CAROLINA LOAN
AND REALTY COMPANY =T AL.

(Filed 22 November, 1311.)

1. Deeds and Conveyances—Privy Examination—Purchaser—Notice—Fraud
—Burden of Proof. ’
The presence and undue influence of the husband at the ceremony of
privy examination would not vitiate a certificate to a deed in all respects
regular as against the grantee, unless the grantee had notice of it, and
the burden would be upon the. plaintiff attacking the validity of the
deed for that reason. Adopting concurring opinion in Benedict wv.
Jones, 129 N. C., 414.

2, Deeds and Conveyances—Fraud—Sale of Stock—Mortgages—Misrepre-
sentations—Evidence—Questions for Jury.

HEvidence to set aside for fraud a mortgage deed given to the defendant
by plaintiff to secure money with which to purchase stock the defendant
was offering for sale examined and held to be sufficient for submission to
the jury. . .

3. Principal and Agent—Corporations—Officers—Fraud—Corporate Acts—
Evidence.

A corporation dealing in stock is fixed with notice of a fraudulent trans-

action induced by its president, secretary, treasurer, and owner of nearly
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its whole stock, in which a large profit in the sale of the stock has been
realized in the usual business channels of the company, the stock sold
having been listed with the corporation for sale; and the transaction
complained of will be deemed, in the absence of evidence to the contrary,
to have been done in behalf of the corporation and not of the officer who
consummated it in his individual capacity.

(111)  Aermar. from O. H. Allen, J., at August Term, 1911, of
GUILFORD.

Civil action to set aside and cancel a note and mortgage for $2,000,
executed by the feme plaintiff on her property to the defendant corpor-
ation, tried at August Term, 1911, of the Superior Court of Guilford
County, his Honor, O. H. Allen, J., presiding.

These issues were submitied to the jury:

1. Did the defendant George T. Penny by false representations and
fraud, as alleged in the complaint, procure the execution of the note and
mortgage described in the complaint? Answer: Yes.

2. Did the defendant Carolina Loan and Realty Company, at the time
of the execution of the mortgage and the issuance of its check for $2,000,
have notice of such fraud? Answer: Yes.

4. Was the privy examination of Laura Brite to the mortgage de-
seribed in the complaint taken as required by law, that is, separate and
apart from her husband? Answer: No.

From the judgment rendered the defendant appealed.

Justice & Broadhurst for plawntyff.
King & Kimball and Thomas S. Beall for defendants.

Broww, J. The assignments of error bring up for consideration
practically three propositions:

1. The finding upon the fourth issue alone would not be sufficient to
uphold the judgment.

The act of the (teneral Assembly, Laws of 1889, ch. 389, Revisal,
see. 956, has been heretofore construed, and it is held that “The presence
and undue influence of the husband at the ceremony of privy examina-
tlon would not vitiate a certificate in all respects regular, unless the
grantee had notice of it, and the burden would be upon the plaintiffs to
show such notice.” Dawvis v. Dawis, 146 N. C., 163 ; Hall v. Castleberry,
101 N. C., 155.

In this connection we will say that the coneurring opinion of Clark,

J., in Benedict v. Jones, 129 N. C., 474, is a clear presentation of
(112) the law and receives our indorsement. In it the learned judge
points out strongly the great danger to the security of titles which
would result if the reasoning of the Court on that case is carried to its
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logical conclusion, and well says: “It was, as is well known, to cure the
effect of a decision of this Court that a privy examination did not have
the effect of a fine and recovery (as had been understood by the profes-
sion) that chapter 389, Laws 1889, was passed.”

2. Is there any evidence of fraud? It is not for us to say that Penny
acted fraudulently, but whether there was evidence enough to justify
his Honor in submitting that issue to the jury.

All the evidence was introduced by the plaintiffs and none by the
defendants.

The evidence offered tends to prove that Moser was the owner of
twenty shares of stock of the par value of $100 each in the High Point
Planing Mill Company; that at the time of the transaction that corpora-
tion was insolvent, and it is a legitimate inference that Penny knew it.
This stock wag placed in Penny’s hands for sale by Moser, who was to
receive only $800 of the proceeds and Penny was to receive the remainder.
Penny or his corporation actually received $1,200 for their part. Penny
approached feme plaintiff to sell her the stock and to give him a mort-
gage on her house and lot. She at first declined, and afterwards agreed
to buy. She told Penny she knew nothing about the stock and relied
on him. Penny assured her of its value, said the corporation owed
but little and had an account due sufficient to pay. He told feme plain-
tiff that he owned stock in the planing mill and her husband could be
secretary and treasurer at $75 a month, with an increase as the business
grew to $150 a month. The feme plaintiff further said: “Mr. Penny
did not tell witness whose stock this was he was selling. He said Mr.
Moser was dishonest and that the firm—the reason they were standing
still then and wasn’t working, he said that they wanted to get Mr. Moser
out; he was tricky and dishonest. -Mr, Penny did not state that Mr.
Moser was in the business further than that.”

Q. You understood it was Mr. Moser’s stock you were buying ¢
A. No, sir. (118)

Q. Whose stock did you understand it was? A. I did not
know whose stock it was. He said he had bought out twenty shares,
and if witness would take $2,000 stock in it it would give witness and
Mr. Penny the controlling interest. ,

Penny further told plaintiff he had bought Loughlin and Dodamead’s
stock for himself, and further, that “we would make so much money,

20 per cent on the dollar from the start.” Plaintiff further testifies
that: “Mr. Penny said, ‘Don’t you appear to be over anxious about this;
if you do, Mr. Moser will back out. T don’t think he wants to sell very
badly, anyway.” So he looked out of the window and saw Mr. Moser
and Mr. Ingold approaching, and he said, ‘There comes the boys now.’
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And when they came in he reached his hand in his pocket and pulled
out some stoek and said, ‘Well, Mr. Moser, I have bought out Mr. Doda-
mead since I saw you,” and Mr. Moser says, ‘You have? and he says,
“Yes,” and Mr. Moser says, ‘You have been hustling since I saw you
lagt. ”

Q. What occurred then? A. On the 17th I said to Mr. Penny, “Is
there any indebtedness on this stock?” He said, “Nothing to amount to
anything ; T have looked over the books and there is a little indebtedness,
but there is an outstanding account that will overbalance all the indebted-
ness on the stock. I will see all that out; don’t you have any uncasiness
whatever. T will see that is all right; we will be running here in two
or three days.” )

Penny did not offer himsclf as a witness and deny any of these charges. -
He did not show that he owned any stock in the planing mill, or that
he had purchased Dodamead’s or Loughlin’s stock. The planing mill
never commenced operations again and was very shortly forced into
bankruptey by its numerous creditors.

We will not recite further from the evidence in the record, and com-
ment is unnecessary. That his Honor was justified in submitting the
first issue to the jury is manifest from a simple recital of the facts in
cvidence.

3. Is the Carolina Loan and Realty Company, upon the facts in
evidence; bound by Penny’s acts?

Upon this phase of the case we were strongly impressed by the forcible

argument of counsel for defendant, but g close analysis of the
(114) evidenee discloses that the prineiples of law so earnestly contended
for by them do not apply.

We recognize the general doctrine held by all courts, that a corpora-
tion is not bound by the action or chargeable with the knowledge of its
officers or agents in respect to a transaction in which such officer or
agent is acting in his own behalf, and does not act in any official or
representative capacity for the corporation. Bank v. Burqwyn, 110
N. C,, 267; LeDuc v. Moore, 111 N. C., 516; Bank v. School Committee,
118 N. C., 383; Kennedy v. McKay, 14 Vroom (N. J.), 288; 39 A. R,
- 561. DBut that doctrine cannot be sueccessfully invoked by the realty
company under the facts of this case.

His Honor substantially charged the jury upon the third issue that
if Penny acted for the corporation in this transaction the company would
be bound by his conduct, and that the realty company is presumed to
know what its agent knew.

This is elementary law and has been invoked repeatedly in the cases
of insurance companies whose agents make false representations in
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selling insurance. Caldwell v. Insurance Co., 140 N. C., 100; Frazell v.
Insurance Co., 153 N, C., 60.

What was the “transaction” in this case? It was the sale of the stock
for Moser, and in order to carry out that main purpose, and realize a
large profit, the loan of the money on mortgage by the realty company
was incidentally necessary.

- The plaintiff offers part of Penny’s examination taken before a com-
missioner and parts of his answer. Penny states that he is president
as well as secretary, treasurer, general manager, and the person who
looks after all the affairs of the Carolina Loan and Realty Company,
and “that it is true that the sale by said Moser of his twenty shares of
stock in the said planing mill company to the plaintiff at the price of
$2,000 resulted in a benefit to this defendant of $1,200 in pursuance of
an arrangement made with this defendant by the said Moser at the time
said stock wag listed with this.defendant for sale, to the effect that such
sum as might be realized upon the sale of said stock within the time
limited, whether sale were effected by this defendant or by the
defendant Moser, should belong to this defendant after the said (115)
Moser had received net therefor the sum of $800.”

It thus appears that Penny was not selling his own stock, but was
golling Moser’s stock, which had been listed with him for sale at a huge
commission, Now, with whom was that stock listed for sale—with
Penny individually or his corporation, of which he was practically the
“whole thing”?

The corporation was not engaged in a banking business. It loaned
money, it is true, and it dealt in real estate, but it also was a dealer in
stocks and bonds, and when Moser listed his stock for sale through Penny,
he lsted it with the corporation. It is not to be supposed that Penny,
the corporation officer, was acting adversely to the interests of his cor-
poration that employed and paid him and was engaged in selling stocks
on his own account, thereby constituting himself a rival in business to
his corporation and both oceupying the same place of business.

The law would not permit him to act in any such double capacity to
appropriate business for himself belonging legitimately to his corpora-
tion and to reap the profits of it. Good faith to the stockholders for-
bade it.

Penny did not advance the money to pay for this stock, but it was the
corporation’s money, as evidenced by this check: -
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Caroriva Loaxy axp Reavrry CoMPANY, No. 479
REAL ESTATE, LOANS, STOCKS AND BOXNDSs.

Hiea Pomvt, N. C., May 18, 1909.

l’ay to the order of B. F. Brite and Laura Brite 2 OOO dollars.
Cagoriva Loax axp Rearry Co.,

By Georex T. Penny, Sec. Treas.
Houe Banrine Company, Y ’

Higm PoinTt, N, C. Mtg. due 5-11-1911,

Stamped on the face of the above check: “Cashed. Home Banking
Company. Paid May 18, 1909. High Point, N. C.”

Indorsed on the back of the check: “B. F. Brite, Laura Brite.”

This check was. at once turned over to Moser, and Penny admits he

received his share of it.
(116) Tt is unjust to Penny to suppose that he was using the corpor-
ation’s funds to make $1,200 for himself in the sale of stocks,
when dealing in stocks was a part of the corporate business intrusted to
his management. It is a significant fact that in its separate answer in
the case the realty company does not allege that Penny was not acting
for it.

In any view of the evidence in this case, his Honor would have been
warranted in charging the jury as matter of law that the Carolina Loan
and Realty Company is bound by Penny’s acts in selling Moser’s stock
to the feme plaintiff.

Upon a review of the entire record, we find

No error.

Cited: Stewart v. Realty Co., 159 N, C., 233 ; Roper v. Ins. Co., 161
N. C., 157; Corporation Commission v. Bank, 164 N. C., 358,

LEXINGTON GROCERY COMPANY v. PHILADELPHIA CASUALTY
COMPANY.

(Filed 22 November, 1911.)

1. Insurance—Credit Bonds—Contracts—Evidence. .
In this action brought upon a contract to indemnify against loss by
giving credit, the application bond, and Schedule A, to which the bond
refers, are construed as a contract of insurance between the parties.

2, Insurance—Credit Bond—Contracts—Construction—Intent,
A contract indemnifying a merchant against a credit loss should be
construed more strongly against the insurer, and ambiguities should be
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reconciled, if possible, by gathering the intent of the parties from the
whole instrument; and if the particular clause requiring interpretation
cannot be thus brought into harmony with the rest of the contract touch-
ing the precise loss which the policy covers, that meaning is to be given
to it which is most favorable to the insured.

8. Same—Ambiguity—Void Provisions.

When in an application by a merchant for a bond of indemnity for
credit losses it is provided, “Experience shall be the basis for credit
under the bond as specified on Schedule A,” with a specified account
limit, and it is expressly stipulated in the bond that Schedule A shall
describe the class of customers to be covered by the bond, which specifies
three classes of debtors, which may be termed old customers, new cus-
tomers, and those who are solvent, the fact that nothing is said in this
schedule about insolvency at the time of the execution of the bond, when
defining old and new customers, and that it is expressly provided that
as to “outstandings” only those of the debtors who were solvent when
the bond was executed were insured, indicates clearly the intent to insure
the debts of old and new customers, created after the execution of the
bond, although insolvent, provided the credit extended was based upon
the experience of the insured; and an ambiguity in a different section
of the bond, which is repugnant to the intent gathered from the whole
instrument, that experience is to be the basis of credit extended, is void.

4, Imsurance—Credit Bond—Intent—Construction.

An application for a bond of indemnity by a merchant for credit losses
provided that credits covered by the bond were to be extended to cus-
tomers uponh the basis of experience, with limitation as to amount, ete.,
as contained in Schedule A of the bond accordingly issued. Paragraph
12, subsection B, of the bond, provided that it covered ‘“‘the insolvency,
ete., in this subsection” occurring between the date of the execution and
termination of the bond. When construed in connection with the other
parts of the bond under consideration in this case: Held, that expe-
rience being the basis of credit and that the debts insured are those
covered by Schedule A, the intent of subsection B of paragraph 12 was
to provide evidences of liability that would be satisfactory for small
claims that did not exceed $150, which were divided into three classes,
and that the proviso applies only to those three months overdue, or such
as had been placed in the hands of a mercantile agency prior to the
execution of the bond.

Arprar from Lyon, J., at April Term, 1911, of Davipsox. (117)

The plaintiff is a corporation, doing business as a wholesale
.grocer at Lexington, N. C., and the defendant is a corporation which
issues credit bonds upon certain conditions and in consideration of
premiums paid.

On or about 22 January, 1908, the plaintiff made application to the
defendant to issue for its benefit a credit bond, and in said application
it is provided : “Experience shall be the basis for credit under the bond
as specified on Schedule ‘A, with a single account limit not exceeding
$2,000, shall be covered by said bond.”
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The premium was paid and on 27 January, 1908, said bond was issued
in accordance with the application, and contains the following
(118) stipulations, among others not necessary to be stated :

“First. If between the date of the execution of this bond and
22 January, 1909, on goods usually dealt in and at the time of shipment
and delivery, solely owned by the indemnified and shipped bona fide
and in the regular course of business since 23 February, 1908, the com-
pany receives preliminary notices of loss as required by this bond and
Schedule A, upon which claim the actual loss sustained by the indemni-
fied thereon as covered by this bond and Schedule A is in excess of $1,000,
hereinafter called the initial loss, on sales and shipments not exceeding
$400,000, or, if such sales and shipments as aforesaid exceed such sum,
a proportionally inereased initial loss, the company agrees to pay such

excess loss, not exceeding the amouni of this bond: Provided,

“(a) That such losses shall have been sustained on claims against
debtors, each of whom is covered by Schedule A attached hereto, signed
by the president and secretary and countersigned by the actuary and
one of the registrars of the company, and which is made a part hereof :
Provided further, that when a mercantile agency is designated in the
application as a basis for some or all of the credits to be covered by
this bond, that the last book printed by such agency prior to the ship-
ment of the goods shall be the basis for covering such shipments from
and including the first of the month appearing on such book.

“(b) That only claims on which losses oceur, which exist (1) against
a debtor who has effected a general compromise with his creditors; (2)
against a debtor by or against whom a petition to be declared a bankmpt
or insolvent has been filed under the Federal bankruptey law, or under
some insolvency or assignment law of any of the United States or any
territory thereof; (3) against a debtor against whom an execution in
favor of the indemnified or some other creditor has been returned un-
satisfied; (4) against a debtor whose stock in ‘trade has been sold in
judicial proceedings; (5) against a debtor against whom, upon the
ground of insolvency, a writ of attachment or replevin or other process

has been issued; (6) against a debtor who, upon the ground of
(119) insolvency, has transferred his stock in trade to a trustee or

assignee under some assignment law for the benefit of his cred-
itors; (7) against a debtor who has died, leaving his estate insufficient
to pay his debts in full, and such fact is certified to by the executor or
administrator or any court having jurisdiction thereof, and such certifi-
cate or a copy thereof is attached to the preliminary notice of loss; (8)
against a debtor who, being a corporation, firm, or individual for whom
a receiver has been appointed upon the ground of insolvency; (9) against
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a debtor where the legal proceedings show that, to defraud his ereditors
or avoid the payment of his debts, he has sold out or transferred his
stock in trade; (10) against a debtor who has given a chattel mortgage
for the benefit of his creditors; (11) against a debtor who has been
found to be insolvent through judicial proceedings; (12) where a claim
does not exceed $150 and none of the above state of facts have arisen,
the designated mercantile agency, a collection agency, or a practicing
attorney in or near the place where the debtor did business reports, in
writing, as to each of such claims, and such report is attached to the
preliminary notice of loss, that the debtor has absconded, leaving no
assets applicable to the payment of his debts, or that such claim is
uncollectible and the issuc of an execution would be useless, and that
during a period of at least thirty days prior to the making of such
report diligent efforts have been made to colleet such claim or claims,
and any claim which is more than three months overdue prior to com-
mencement of said bond, and any claim that has been placed in the
hands of such mercantile agency, collection agency, or attorney prior
to the execution of said bond shall not be covered by this (12th) para-
graph, but shall, so far as the same are covered by this bond and riders
attached hereto, be included in the calculation of losses, provided the
insolveney and ome of the foregoing facts as enumerated in this sub-
division ‘b’ occurs between the date of the cxecution and the termination
of this bond.

“Second. Said Schedule ‘A’ shall describe the class of customers to
be covered by this boud and the limit of eredit to be extended to each
of such customers.”

Schedule A is as follows:

“C. Customers to whom the indemnified has shipped goods
within twelve (12) months prior to shipping the first item of the (120)
goods, wholly or partly included in the account upon which the
loss was incurred, shall be considered old customers, and customers to
whom the indemmified has shipped no goods within said twelve (12)
months, or to whom the idemnified never sold any goods, shall be con-
sidered new customers,

“KK. Subject to the terms and conditions of the attached bond and
this rider, old customers of the indemnified shall be covered for goods
shipped during the term of the attached bond for an amount not exceed-
ing the highest indebtedness such customer owed to the indemnified at
one time, for goods shlpped by the indemnified to such customer within
twelve (12) months prior to shipping the first item of the goods wholly
or partly included in the account upon which the loss was ineurred, not
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exceeding, however, the amount paid upon such highest indebtedness
during said period, but in no event exceeding $2,000 to one customer.

“LI. New customers of the indemnified shall be covered for an amount
not exceeding fifty per cent (509 ) of the first bill, but the gross amount
of such first bill shall not exceed $1,000, and such customers shall be
considered an old customer as to goods shipped after the first bill has
been paid, and shall then be covered accordingly.

“RR. As a condition precedent to having any claim for excess loss
under the attached bond and this rider, by reason of any loss or losses
on such old or new customers, the indemnified shall attach to the pre-
liminary notice of each loss, if an old customer, a copy of the aceount
upon which the loss was incurred, and a copy of the account, with debits
and credits, showing the highest prior indebtedness within said twelve
(12) months; and if a new customer, a memorandum must be attached
to the preliminary notice of the loss, stating that such customer was a
new customer, or else such loss or losses shall be excluded from the
calculation of losses.

* “The words ‘and the aggregate of all such claims filed does not exceed

one-half of the initial loss,’ in lines 51 and 52 of the attached bond, have
been made void.

(121)  “The words beginning with the word ‘there,” in line 70, and
ending with the word ‘and,’ in line 82, have been made void.

“0. Outstanding on the books of the indemnified against solvent
debtors on 23 January, 1908, shipped since 1 October, 1907, shall be
covered upon the same conditions and shall be included in the same man-
ner as if the goods had been shipped since the execution of the bond.

“Subject to the terms and conditions of the attached bond.”

This action is to recover on said bond for losses, which the plaintiff
alleges it has sustained.

An account between the parties was stated by a referee, and upon his
report being filed, judgment was entered in favor of the plaintiff for
the sum of $3,693.38, and the defendant excepted and appealed.

The exceptions present one question, and that is, whether accounts
made after the execution of the bond, by persons who were then insolvent,
are covered by the bond, if based on the past experience of the plaintiff
with the persons making the accounts, and the defendant relies particu-
larly on the proviso to paragraph 12 of subsection “b” of the bond,
which reads as follows: “Provided the insolvency and one of the fore-
going facts in this subsection ‘b’ oceur between the date of the execution
and termination of this bond.”

The referce and his Honor held that such accounts were covered by
the bond, and defendant excepted.
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E. E. Raper and McCrary & McOmry for plamtzﬁ‘
Walser & Walser for defendunt.

Ariew, J. The application, bond, and Schedule A constitute the con-
tract between the plaintiff and defendant, and it is a contract of insui-
ance. Shakman v. Credit System Co., 92 Wis., 374.

Speaking of such contracts, Lacombe, Circuit Judge, says, in Tebbetts
v. Guarontee Co., 73 Fed., 96: “Insurance against mercantile losses
is a new branch of the business of underwriting and but few cases
dealing with policies of that character have as yet found their way into
the courts. The necessarily nice adjustments of the respective propor-
tions of loss to be borne by insurer and insured, the somewhat
intricate provisions which are required in order to make such (122)
business successful, and the lack of experience in formulating
the stipulations to be entered into by both the parties to such a contract,
have naturally tended to make the forms of policy crude and difficult
of interpretation,” and he quotes the rule of construction of ambiguous
clauses laid down by him in Guar. Co. v, Wood, 68 Fed.,, 529: “As
that contract is a voluminous document, prepared by the company,
any ambiguity in its phraseology should be resolved against the drafts-
man. . . . If the particular clause requiring interpretation cannot be
brought into harmony with the rest of the contract, and the instrument
considered as a whole is ambiguous touching the precise loss which the
policy covers, that meaning is to be given to it which is most favorable
to the insured.” :

Frost on Guar. Ins., p. 572, also says, as to the rule of construction,
that, “All conditions limiting liability are to be strictly construed. In
the interpretation of conditions they are to be construed liberally in
favor of the ingsured and strictly against the insurer. The policy should
be interpreted in such a way as to accomplish the general purpose had
in view, and at the same time give effect to all of its conditions, accord-
ing to their fair and reasonable meaning.”

The contract before us is based on experience, not on rating, and this
means “the plaintiff’s experience with the several customers. In other
words, the defendant was willing to insure the credit of each of plaintiff’s
customers to an amount that plaintiff’s experience with such customers
indicated would be a reasonable safe credit.” Stetnwender v. Cas. Co.,
126 N. Y. Supp., 271; Gas Co. v. Cannon, 133 Ky., 748, k

It is also expressly stipulated in the bond that Schedule A shall de-
seribe the class of customers to be covered by the bond, and if we turn
to Schedule A we find three classes of debtors, which may be-termed
old customers, new eustomers; and those who are solvent owingout-
staridings. The fact that nothing is said in this schedule about: im-
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solveney at the time of the execution of the bond, when defining old

and new customers, and that it is expressly provided that as to out-

standings only those of debtors who were solvent when the bond was

executed are insured, indicates clearly that it was the purpose of the
defendant to insure the debts of old and new customers, created

(128) after the execution of the bond, although insolvent, provided the
credit extended was based on experience.

If we were to construe the proviso to paragraph 12 of subsection “b”
as the defendant eontends, and hold that claims against debtors who
were insolvent at the time the bond was executed, although based on
experience, are not protected by the bond, we would change the entire
contract between the parties, and say that experience is not the basis
of ceredit under the bond, but solvency.

It is argued that the construction contended for by the plaintiff is
unreasonable, and that it cannot be supposed that the defendant would
permit sales to insolvent persons, and insure them.

It would be suflicient answer to say that it has done so; but if the
contract is examined, it will be found that the rights of the defendant
are carefully safegunarded.

The plaintiff did not have an unhmlted diseretion in making sales.
Claims against old customers were not insured beyond the highest amount
paid by them on indebtedness created within twelve months prior to the
execution of the bond, and in no event in excess of $2,000, and the
indemnity as to the new customers does not exceed 50 per cent of the
first bill, which could not exceed $1,000, and after the first bill, new cus-
tomers were classed as old customers.

The experience of wholesale and retail dealers has doubtless shown
that it is reasonably safe to sell to men who are not solvent, but who have
good character and good habits, and who are accustomed to pay, and
for this reason experionce and not solveney has been adopted as the
. standard.

This being the plain purpose of the contract, if the proviso relied on
by the defendant is repugnant to it, it would be our duty to reject if,
but we do not think the repugnancy exists.

Subsections (&) and (b) are provisos to the first stipulation or agree-

ment in the bond, and subsection (a) provides that the debtors in-
(124) eluded in the bond are those covered by Schedule A, while subsec-
tion (b) enumerates the evidences of liability by the defendant.

Paragraph 12 of subsection (b) is obscure, and it is difficult to ascer-
tain its meaning.

Some word is evidently omitted before the word “shall,” and the test
of insolvency is to be applied to some claim.
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It cannot be applied to the claims of $150 first mentioned in the
paragraph, because it says that, in addition to insolvency, one of the
foregoing facts enumerated in subsection () must exist, and it is pro-
vided as to the claims first mentioned that it is not necessary for any
of the foregoing facts to exist, and 1t cannot be applied to all the claims
covered by the bond, because that would give it an effect which would
withdraw claims covered by Schedule A and would make solvency the
test.

If we bear in mind the purpose of the contract, and that experience
is the basis of credit; that the claims to be insured are those covered by
Schedule A, and that subsection’ (b) is intended to furnish the evidences
of liability, and read paragraph 12 in the light of these facts, we think
the purpose of the paragraph was to provide evidences of liability that
would be satisfactory for small claims that did not exceed $150, and that
these small claims are divided into three classes, and that the proviso
applies only to those three months overdue, or such as had been placed
in the hands of a mercantile agency prior to the cxecution of the bond.
As thus construed, the paragraph reads as follows:

“(12) Where a claim does not exceed $150 and none of the above
state of facts have arisen, but the designated mercantile agency, a col-
lection ageney, or a practicing attorney in or near the place where the
debtor did business reports in writing as to each of such claims and
such report is attached to the preliminary proof of loss, that the debtor
has absconded, leaving no assets applicable to the payment of his debts,
or that such claim is uncollectible and the issue of an execution would
be useless, and that during a period of at least thirty days prior to the
making of such report diligent efforts have been made to collect such
claim or claims, they shall, so far as they are covered by this bond and
riders attached hereto, be included in the caleulation of loss, and
also any such claim which is more than three months overdue (125)
prior to the commencement of this bond, or that has been placed
in the hands of such mercantile agency, collection agency, or attorney
prior to the execution of this bond, shall also be included, provided the
insolvency and one of the foregoing facts from 1 to 11 inclusive, as
enumerated in this subdivision (b), occurs between the date of the
execution and the termination of this bond.”

In our opinion, there is no error.

Affirmed.
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W. A. HOPPER v. S. 8. ORDWAY & SONS anp THE AVALON MILLS.
(Filed 22 March, 1911.)

1. Contracts—Independent Contractor—Negligence—Supervision—Right to
Terminate.

A responsible party who has contracted to complete a work in its en-
tirety, in this case a mill, is an independent contractor and solely liable
as such for damages for personal injuries to an employee working upon
its construction; and the fact that the contract with the owner provides
for the inspection of the work by the engineer of the latter to ascertain
that it comes up to the plans and specifications he has furnished there-
for, with clauses of forfeiture under the contract if it does not; and that
the engineer may require the contractor under like conditions to put
on an extra force to complete the work, if in his judgment it is necessary
to do so to bring it within the time agreed upon, do not alter the relation-
ship of independent contractor so as to make the owner liable for dam-
ages for his negligence. Denny v. Burlington, 155 N. C., 83, cited as
controlling.

2. Same—Interpretation of Contract—Cenclusiveness.

‘When there is no right to put an end to a contract to construct a piece
of work, in this case a mill, which was to have been done in its entirety
by the contractor, but merely the right on the part of the owner to
terminate it in the event the contractor should not perform it according
to its reasonable stipulations under the inspection of the engineer of
the former, there is no application of the doctrine that “When the em-
ployer may at any time terminate the employment, though strong evi-
dence that the employee is a mere servant, it is not conclusive.”

(126)  Arveman from W. J. Adams, J., at-June Term, 1911, of Rocxk-
INGHAM. A :

This is an action to recover damages for the death of the plaintiff’s
intestate, cansed, as the plaintiff alleges, by the negligence of the defend-
ants. .

The plaintiff was aiding in building the foundation of the mill of the
defendant Avalon Mills at the time of his injury, and there is ample
avidence of negligence.

The defendant Avalon Mills denies negligence, and alleges that the
work was being done by the defendants Ordway & Sons, as independent
contractors, and the defendant’s eounsel say that the only question pre-
sented by the eleven assignments of error is whether or no 8. S. Ordway
& Sons are independent contractors.

There are three paper-writings which constitute the contract between
the defendants. '

The first is entitled, “Specifications for constructing the masonry
abutment and head gates for the Avalon Mills at Mayodan, N. C.,” and
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all specifications relate wholly to the material to be used, except the
fourth, seventh, eighth, and ninth, which are as follows:

“4, Mortar shall be composed of two parts clean, sharp sand and one
part of Rosendale cement of such brand as the engineer may approve,
and mixed and used in such manner as he may direct.”

“?. Coping and arch masonry, should any be required, is not to be
included in this work, but may be furnished by the company and set in
place by the contractor at a fair price to be determined by the engineer.”

“8. The work shall be begun within ten (10) days from the time of
award of the contract, and be finished and completed within four (4)
months thereafter. Should the contractor not prosecute the work with
such vigor as to indicate the completion of the work within the time
specified, he must increase the force and equipment to such extent
as the engineer may deem necessary to complete the work within (127)
the prescribed time, or suffer the penalty of a forfeiture of his
contract and all the moneys that may be due him upon the work at such
time as the right may be exercised by the company, party of the second
part, viz., The Avalon Mills.”

“9, At the end of each thirty (30) days after the work is begun the

“engineer shall measure up all the finished work, and make due and
proper safe allowance for unfinished work, and render an estimate of
the amount due the contractor for such work, which amounts shall be
paid to him, less ten (10) per cent, which shall be held until the final
completion of the work by the contractors.” ,

The second is entitled, “Specifications for constructing the head race
or canal for the Avalon Mills Company, at Mayodan, N. C.,” and con-
tains detailed statements as to how the work shall be done, and among
others, the following provisions: “Should the contractor not prosecute
the work with such vigor as- to indicate the completion of the work
within the time specified, he must increase the force and equipment to
such an extent as the engineer may deem necessary to complete the work
within the prescribed time, or suffer the penalty of a forfeiture of his
contract and all his money that may be due him upon the work at such
time as this right may be exercised by the company, party of the second
part, viz., The Avalon Mills.” “The entire work shall be done in full
accordance with the directions and instructions of the engineer or his
assistant, and a failure on the part of the contractor to observe and well
and truly carry out the work in accordance with the instruections of the
engineer or his assistant shall be deemed sufficient cause for the exerecise
of his forfeiture clause set forth in section (8) by the said Avalon Mills.”

The third i§ entitled “Specifications to accompany plans of dam, bulk-
head gates and spillway for the Avalon Mills, all made for same by
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C. R. Makepeace & Co., mill engineers, Providence, R. 1., August 5,
1899, and after specifying how the work shall be done, says: “In the
foregoing specifications it is intended to enumerate all of the leading

particulars in the erection and finishing of all this work, and it is
(128) understood by the contractor that the same is to be finished

complete to the intent and meaning of these specifications and the
plans and details, and all materials -and workmanship connected with
this work must be entirely satisfactory to C. R. Makepeace & Co., or the
engineer or superintendent in charge of the work. It is understood by
the contractor that should any difference of opinion arise, respecting
said workmanship, work of materials, or any other matter whatsoever
relative to the erection and finishing of this work, between the contractor
and owners, such difference shall be submitted to C. R. Makepeace, and
his decision thercon shall be final and conclusive between both parties,
and it is so understood and agreed by said parties.”

It was in evidence that one of the workmen went to Avalon where the
work was being done, upon a telegram sent by the superintendent of the
defendant mills, but the superintendent testified that he sent the telegram

- at the request of Ordway & Sons, who needed a mason, and because they
werc not acquainted at the place where the mason hved

The plaintiff contended that, upon the face of the papers, Ordway
& Song were not independent contractors, and requested the judge to
so charge the jury, and upon his refusal to do so, excepted.

There was a verdict against Ordway & Sons, but no judgment upon
the verdict because of their discharge in bankruptey.

There 1s no claim that Ordway & Sons were not responsible parties
at the time the contracts were made.

The plaintiff excepted and appealed.

C. 0. McMichael and H. R. Scott for plawmtiff.
Johnson, Ivie & Dalton, and Manly, Hendren & Womble fm" de-
fendant.

Avren, J., after stating the case: Denny v. Burlington, 155 N. C.,
38, is decisive of this cotroversy, and upon that authority, in the
absence of other evidence his Honor might have held as matter of
law, upon the papers in evidence, that the relation of independent
contractor was established.

In the Denny case the city of Burlington entered into a contract for the

construction of a system for water and sewerage, in which the
(129) details as to maferial, the work to be performed, and the time
of performance were set out with particularity, and it was also
provided that the materials furnished and the labor done should be done
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“in accordance with the specifications and plans, and the instructions
to bidders and the proposal and such detail directions, drawings, ete.,
that may be given by the engineer from time fo time during the construe-
tion, and in full compliance with this agreement,” and that, “to prevent
all dispute and litigation, it is agreed by and betwcen the parties to
this contract that the engineer shall in all cases determine the quality and
quantity of the several kinds of work.which are to be paid for under this
contraet, and his decisions shall be final and conclusive, and he shall de-
termine all questions in relation to lines, levels, and dimensions of the
work and as to the interpretations of the plans and specifications. The
committee, through the engineer, shall have the right to make any alter-
ations in the plans or quantity of the work herein contemplated, and it
is expressly agreed and understood that such alterations, additions, modi-
fications, or omissions shall not in any way violate this contract, and the
contractor hereby agrees not to elaim or bring suit for any damages,
whether loss of profit or otherwise. . . . Whenever the countractor is
not on any part of the work where it is desired by the engineer to give
instruetions, the superintendent or foreman who may be in charge of that
particular part of the work shall receive and obey said instructions from

the engineer. . . . Butno work other than that included in the contract
shall be done by the contractor without a written order from the
engineer. . . . The contractor further agrees that if the work to be

done under this contract shall be abandoned, or if the contract shall
be assigned by said contractor, otherwise than herein provided, or if
at any time the engineer shall be of the opinion, and shall so certify in
writing to said committee, that the said work is unnecessarily or un-
reasonably delayed, or that the said contractor is willfully violating any
of the terms or conditions of this contract, or is not exeenting this
contract in good faith, or is not making such progress in the executing
of said work as to indicate its completion within the time specified,
said committee shall have the right to notify said contractor to (130)
discontinue all work or any part thereof under this contract, and
upon such notifieation said contractor shall discontinue said work, or
such parts thereof as said commitiec may designate; and said committee
shall thereupon have the power to employ by contract, or otherwise,
and in such manner and at such prices as it may determine, any persons,
ete., which it may deem neecessary to work at and be used to complete
the work herein described, or such part of it as said committee may
have designated.” The engineer was appointed by the defendant, and
it wag held that the person with whom the contract was made was an
independent contractor.

Tt will be observed that not only were the materials to be furnished
and the labor to be 'done, subject to the supervision of the engineer of
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the defendant, but in accordance with his instructions, and that the
defendant reserved the right of inspection and the right to terminate
the contract. There are also other provisions extending the authority
of the defendant beyond the powers conferred on the Avalon Mills in
this case.

The citation from 16 A. & E. Emnec., 190, that “the fact that the
employer may at any time terminate the employment, though strong
evidence that the employee is a mere servant, is not conclusive in that
regard,” is not, in our opinion, applicable to the contract under con-
sideration, because, under that contract, there is no absolute right to
terminate the contract at any time, but to put an end to it if the con-
tractor is not performing it according to the stipulations, which i3
reasonable and necessary. The same author, on pages 188 and 189,
states with aceuracy the prevailing rule as to the right to exercise
supervision. He says: “A reservation of the employer of the right
by himself or his agent to supervise the work for the purpose merely
of determining whether it is being done in conformity to the contract
does not affect the independence of the relation. The fact that the work
is to be supervised by an archtiect representing the owner is also
immaterial if this involves merely his approval or disapproval of the
results of the work, and not directions as to the mode of arriving at such

results. And it has been held that a provision that the work shall
(181) be done under the direction and to the satisfaction of a repre-

sentative of the employer does not make the employee a mere
servant, but that such a provision is merely to secure a satisfactory
performance of the work in compliance with the contract. Nor is it
material that the contract provides that the employer shall, during the
progress of the work, define and direct the scope thereof.”

His Honor, instead of deciding the question as matter of law, sub-
mitted it to the jury in a charge which is full, clear, and accurate, and
which might be copied as a eorrect summary of the law in determining
when one is an independent contractor, and the jury having decided
against the plaintiff, there is nothing, upon the appeal, of which he can
complain. It is to be regretted that he has a barren recovery for a
death caused by negligence, but this consideration will not justify fixing
responsibly on a party who is not liable.

No - error. ‘

Cited.:  Johnson v. R. R., post, 384.
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(132)

OLA WALKER, ADMINISTRATRIX oF ODELL WALKER, v. CANNON MAN-
UFACTURING COMPANY.

(Filed 22 November, 1911.)

1. Master and Servant—Safe Place to Work—Safe Appliances—Dangerous
Machinery—Negligence.

An employer of labor must furnish the employee a place to do the
work assgigned to him as reasonably safe as the nature of the business
will admit, and when the employment is in the operation of mills and
other plants having machinery more or less complicated, and driven
by mechanical power, he is required to provide methods, implements,
and appliances such as are known, approved, and in general use.

2. Same-—Evidence—Nonsuit.

In an action to recover damages for the alleged negligent killing of
plaintiff’s intestate, employed by defendant to operate a rip-saw in his
plant operated by steam, there was evidence tending to show that the
saw was ‘“wobbly” and operated with antiguated machinery upon a
table that was of an obsolete kind, and by belts nearly horizontally
placed, without boxing or guards, so that planks could readily fall
upon them under the circumstances of the employment, and cause the
injury complained of, by being hurled from the running belt, and in no
other manner; that the machinery and appliances furnished were not
such as were known, approved, and in general use, and if they had been
the injury would not have been inflicted: Held, the evidence was suf-
ficient for the jury to find that the plank had been hurled upon the
plaintiff’s intestate from the unguarded belt, owing to the defendant’s
negligence, and a motion to nonsuit was properly overruled.

3. Master and Servant—Safe Place to Work—Safe Appliances—Dangerous
Machinery—Assumption of Risks,

In an action for damages for the wrongful killing of plaintiff’s intestate
while at work at defendant’s rip-saw, there was evidence tending to
show that it was done by a plank falling upon and being thrown from
an unguarded belt operating the saw, and- that the machinery was old
and obsolete: Held, a charge was correct, upon the application of the
doctrine of assumption of risks, that if the jury find from the greater
weight of the evidence that the conditions were such that only a reck-
less man would have continued to work thereunder and the probabili-
ties of heing injured were greater than the probabilities of safety, the
jury should answer the pertinent issue in the affirmative, in defend-
ant’s favor, for upon the facts in this case it could not be assumed as
a matter of law. :

Apprar from Lyon, J., at April Special Term, 1911, of Rowan. (133)
The action is brought to recover damages for the death of
Odell Walker, alleged to have been cansed by the negligence of the
defendant. These issues were submitted: .
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1. Was the death of plaintiff’s intestate caused by the negligence of
the defendant, as alleged in the complaint? Answer: Yes.

2. Did plaintiff’s intestate contribute to his own injury and death
by his own negligence, as alleged in the answer? Answer: No.

3. Did plaintiff’s intestate voluntarily assume the risks and dangers
incident to and attendant upon the operation of the machinery, as
alleged in the answer? Answer: No.

4. What damages, if any, is the plaintiff entitled to recover? Am-
“swer: $4,951.40.

The defendant appealed from the judgment rendered.

Theodore F. Kluttz & Son and R. Lee Wright for plaintiff.
Davis & Davs for defendant.

Brown, J. There are a very large number of exceptions in the record
that are made the basis of twenty-five assignments of error. It is im-
possible to discuss these assignments seratim without going over much
ground that has heretofore been covered by adjudications of this Court
as well as unduly lengthening this opinion. Sixteen assignments of error
relate to the admission of evidence. Upon a careful examination of
them we find no substantial error, at least nothing that would justify
us in granting a new trial.

The principal contention of the learned counsel for the defendant
is based upon his 17th and 18th assignments of error, presenting the
question as to the sufliciency of the evidence of negligence. The evidence
introduced by the plaintiff, taken in its most favorable light, as it must
be considered upon a motion to nonsuit, tends to prove that her intestate,
Odell Walker, was employed by defendant in its mannfacturing establish-
ment at Kannapolis, and at time of his injury was operating a rip-saw,
used for splitting boards as well as sawing them up in short pieces.

The saw was operated by a belt which ran from the pulley operat-
(134) ing the saw to another pulley, so that the belting was nearly

horizontal with the saw and did not run perpendicularly to a
pulley above or below the saw. The machine was operated by electric
power overhead. There is evidence that this machine was very old,
antignated, “wobbly,” and out of repair; that the table upon which the
saw operated was of a disused and antiquated pattern; that the saw
should have been operated on an adjustable table.

But the principal ground of negligence is that the belting was not
cased and instead. of running perpendieularly above or below to reach
the power, it was horizontal and so placed that a plank was very liable
to fall on it from the saw table or elsewhere and be hurled against the
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operator, and plaintiff avers that her intestate was killed by a plank
falling on this belt and striking him on the head with such force as to
crush his skull and produce death.

There is evidence that rip-saws in general use are now run by a
counter-shaft, and that if the power is above, the counter-shaft is below,
and 1f, power is beneath, the counter-shaft is underneath; that the saw
always extends beyond the table, with counter-shaft hung above the
ceiling. One belt runs the main line pulley over counter-shaft; on that
counter-shaft the pulley belt runs to that third pulley underneath
saw-table. If power is underneath the bouse, counter-shaft is beneath
also. A
There is also some evidence to the effect that this being a horizontal
belt running somewhat on a level with the saw, the belt should be cased
so as to avoid the danger of objects falling on it and injuring the
operator by being hurled against him.

It is now familiar learning that the employer of labor must furnish
a reasonably safe place in which to do the work assigned—as rcasonably
safe as the nature of the business will admit. It is equally as well
settled that where the employees are engaged in the operation of mills
and other plants having machinery more or less complicated, and usually
driven by mechanical power, in such case a standard of duty has been
fixed and the employer is required to provide methods, implements,
and appliances such as are known, approved, and in general use.
Bradley ». R. B., 144 N. C., 558; Hicks v. Mfg. Co., 138 N. C,,

319 ; Horne v. Power Co., 141 N. C., 50; Fearington v. Tobacco (135)
Co., 141 N. C., 80; Avery v. Lumber Uo., 146 N. C., 592; Shaw

v. Mfg. Co., 146 N. C., 235; Phallips v. Iron Works 146 N. C., 209.
There is abundant evidence in the record that the machine used in this
case was of “ancient lineage,” possibly belonging to the ante-bellum
days; that it was sadly out of order, “wobbly,” and dangerous to
operate.

In his able argunment counsel for defendant did not undertake to
defend the. character of this machine, but contends with much igenuity
that the condition of the machine did not cause the injury; that the
injury was the result of an aceident unaccounted for in the evidence.

The evidence shows that according to present usage the belt should
have been placed in a perpendicular position, or else, as it was nearly
on a line with the saw, casing should have.been put around it to
prevent objects falling on it from being hurled against the operator.
In answer to which it is contended that there is no evidence that the
plank which erushed the intestate’s skall was thrown from the belt.

This is undoubtedly a debatable question, as no witness saw it fall
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on the rapidly moving belt or strike the intestate. Yet that the plank
struck the intestate must be admitted ; that it struck his head with crush-
ing force is demonstrated; that it could not have acquired such
momentam from the ordinary passing of it over a rip-saw is evident.
It is a fair inference that it must have been thrown from the
belt, as it is hard to account for its force in any other manner. This
is not a mnecessary inference, but a legitimate one from the circum-
stances of the case, and the jury seem to have taken that view.

We think, upon the question of proximate cause as well as negligence,
his Honor’s charge is a fair and clear presentation of the case to the
jury. . '

We do not think the assignments of error in respect to the charge
upon the second issue can be sustained.

The negligence set up in the answer is that while the intestate was
sawing a board on the said table, and before the board had gone through
the saw, he put another board into the saw and negligently and recklessly

sawed said second beard and shoved it forward until it knocked
(136) the first board which he was sawing onto the saw, causing it to

be caught in the saw and thrown back, striking him in the head,
and in this way was guilty of negligence which directly contributed to
bring about the injury complained of.

His Honor charged upon this phase of the case that if the jury
believe the evidence of the defendant’s witness, Lyerly, that he in-
structed and warned the plaintiff’s intestate not to put a second board
into the saw until after he had completely sawed the first board, upon
the ground that it was dangerous to do so, and the jury should find
from the greater weight of the evidence that the plaintiff’s intestate
was injured in this manner, the plaintiff cannot recover in this case,
and the jury will answer the second issue “Yes.”

We do not see how the question of contributory negligence could
have been put more fairly or clearly to the jury. )

Upon the third issue, of assumption of risk, his Honor submitted
the matter to the jury in as favorable a view for defendant as it could
expect under the adjudications of this Court, when he charged, That
if the jury find from the greater weight of the evidence that the
condition of the machine at which the plaintiff’s intestate (Odell
Walker) was working at the time he was hurt was so defective and -
dangerous that only a reckless man would have worked at it, and that
the probabilities of the plaintifl’s intestate (Odell Walker) getting
hurt were greater than the probabilities of his safety, the jury are in-
structed to answer the third issue “Yes.”

The evidence that the intestate negligently continued to work on in
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the presence of a known and obvious danger, which should have deterred
a man of ordinary prudence, is not so striking as to warrant the con-
clusion as matter of law that the intestate assumed the risk to such
extent as to bar recovery.

Upon a careful review of the cntire record we find no error that
justifies us in directing another trial.

No error.

Cited: Young v. Fiber Co., 159 N. C., 382; Deligny v. Furniture Co.,
170 N. C., 202.

(137)
THE RED SPRINGS HOTEL COMPANY v. TOWN OF RED SPRINGS ET ATL.

(Filed 22 November, 1911.)

1. Bond Issues—Legislative Authority—Constitutional Law—Taxation,

The requirement of the Constitution as to the calling and recording
of the “aye” and ‘“no” vote, having been met in all particulars relating
to the issuance of bonds by the town of Red Springs for water and
sewerage purposes, the validity of the issue can neither be successfully
resisted nor the collection of taxes for the purpose restrained.

2. Bond Issues—Legislative Authority—Necessaries—Vote of People.

‘When it appears that a municipality, desiring to issue bonds for
water and sewerage purposes, and a legislative enactment authorizing
their issuance, have declared the purpose thereof to be a necessity,
the validity of the bonds cannot be successfully attacked upon the
ground that they were not duly authorized by a vote of the qualified
voters of the town.

8. Bond Issues—Legislative Authority—Municipal Authorities—Rate Taxed.

An act of the Legislature autherizing a municipality to issue bonds

for a water and sewerage system, allowing the boards of commissioners

and of public works thereof to fix a rate of interest thereon of “not

more than 6 per cent,” when the bonds are issued, does not invalidate
the issue because no rate of interest was fixed by the act.

4. Bond Tssmes—Rate of Taxation—Sinking Fund—Constitutional Law.

A bond issue of a town duly authorized by legislative enactment is
not objectionable or invalid because at the present rate of taxation an
insufficient revenue is obtained for a sinking fund to retire the bonds
at maturity and to pay the interest thereon. Lumberton v. Nuveen, 144
N. C., 303 cited as controlling.

. Bond Issnes—Water and Sewerage—Division of Proceeds—Municipal Dis-
cretion. )

A legislative grant of authority to a town to issue bonds for the

purpose of providing a necessary waterworks and a necessary sewerage
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system, is not invalid because it provides for these two purposes in one
bond issue, leaving the division of the proceeds for each purpose to the
discretion of the municipal authorities, where it can be more intelli-
gently exercised.

6. Bond Issue—Sewerage and Water—Interpretation of Statutes.
The act of 1911, Public Laws, ch. 86, does not affect the validity of the
bonds of Red Springs referred to in this case.

(138)  Apewar from Carter, J., at November Term, 1911, of Roruson.
This is a controversy, without action, submitted to the court
under the provisions of section 803 of the Revisal of 1905.

The board of commissioners of the town of Red Springs having de-
clared by resolution that a system of waterworks and sewerage was an
absolute and imperative public necessity for the town, an act was duly
introdueed in the Legislature of North Carolina, Session of 1911,
authorizing said town to issue bonds to the amount of $35,000, bearing
interest at a rate not exceeding 6 per cent, and maturing not later than
thirty years from date of issne, and authorizing the levy of a special
tax of 35 cents on the $100 valuation of property, and $1.05 on each
taxable poll to pay interest and provide a sinking fund for the retire-
ment of said bonds at maturity. This act was passed by the General
Asgsembly of North Carolina, and appears as chapter 170, Private Laws
of North Carolina, Session of 1911. A board of public works for the
town of Red Springs was created by said act to handle the funds and
to perform certain other duties therein specified.

The board of public works of said town first advertised the issue at
514 per cent interest, and bonds bearing interest at this rate were
advertised and sold. The purchaser failed to comply with his bid, and
thereupon bonds bearing interest at 6 per cent have been advertised and
contracted to be sold. It is admitted that unless the defendants are
restrained they will proceed to sell the bonds and levy the special tax
as provided by said act of 1911. .

The plaintiff is a corporation owning property in the town, and
brought this action to restrain the issue of the bonds and the collection
of the tax.

The cause was heard before Carter, J., at November Term, 1911,
of Ropusor, and from a judgment in favor of the defendants the plain-
tiff excepted and appealed to this Court.

(139) MclIntyre, Lawrence & Proctor for plaintiff.
MecLean, Varser & McLean for defendants.

Broww, J. The plaintiff bases its claim for injunctive relief upon

five propositions:
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1. That chapter 170 of the Private Laws of North Carolina, Session
of 1911, was not enacted by the General Assembly in accordance with
the provisions of the Constitution of North Carolina, and hence the town
of Red Springs has no legal authority to issue said bonds or to collect
any tax whatever on account thereof.

This contention cannot be sustained. A transeript of the entries upon
the journals of both Houses of the -General Assembly are set out in the
record and show that the “ayes” and “noes” were duly called and entered
and the bill enacted into law in strict accordance with the Constitution,

2. That the town of Red Springs has no power to issue said bonds
or to collect any tax whatever on account thereof, for that said bonds
were not authorized by a vote of the qualified voters.

The purpose of the bonds is to secure for the municipality a system
of waterworks and sewerage. This is declared by the Legislature in
the preamble to the act to be a mecessary expense, as well as by the
municipal authorities. The question bas also been repeatedly decided
by this Court adversely to plaintiff’s contention. Faucett v. Mount Awry,
134 N. C., 125; Dawis v. Fremont, 185 N. C., 5388; Hightower v.
Raleigh, 150 N. C., 569; Water Co. v. T'rustees, 151 N. C., 175; Brad-
shaw v. High Point, 151 N. C., 517; Underwood v. Asheboro, 152
N. C., 641.

3. That chapter 170 of the Private Laws of North Carolina, Session
1911, does not definitely fix the rate of interest to be borne by said
bonds, but leaves the rate of interest to the diseretion of the board of
commissioners and board of public works of said town, and hence said
act is null and void and no authority is econferred upon the town of
Red Springs to issue said bonds or to levy any tax on account thereof.

This contention cannot be sustained. The purpose of the Legislature
in providing that the bonds should bear interest at a rate of “not more
than 6 per cent” was to give the town authorities discretion to- sell
the bonds to bear a rate of interest most advantageous to the
town, not exceeding, in any event, 6 per cent. (140)

By section 5 of the act above referred to, diseretion is given
to the board of public works and board of commissioners of the town
to fix the rate when the bonds are sold, not exceeding 6 per cent.

The point is expressly decided in Lumberton v. Nuveen, 144 N. C.|
303.

4. That the rate of tax to be levied to pay principal and interest
on said bonds upon the valuation of property in the town of Red Springs
as now constituted is not a sufficient special tax to provide for the
payment of principal and interest at maturity, and for that the defend-
ants have no power to levy any larger tax than 35 cents on the $100
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valuation of property and $1.05 on each taxable poll, this being the rate
of special tax provided in the act authorizing the issue of said bonds.

The same point was presented and decided by this Court in Lum-
berton v. Nuveen, 144 N. C.; 303, wherein it is said: “It is contended
that the rate of taxation levied by the plaintiff’s commissioners in their
orders will be insufficient to pay the annual interest and to provide a
sinking fund. This cannot invalidate the legality of the bond issue.”
Underwood v. Asheboro, supra; Jones v. New Bern, 152 N. C., 64. * In
the latter ease this Court said: “The alleged failure to provide a sink-
ing fund for payment of prineipal or special tax for payment of interest
does not affect the legality of the bonds, but only the means and methods
of payment.”

The TLegislature can, and doubtless will, if necessary, authorize an
increase in the tax rate, or that may be unnecessary owing to the growth
of the town and increasc in taxable property. It is well known that
Red Springs is a growing town and inhabited by a remarkably thrifty,
industrious, and high-class citizenship. Doubtless in a short time a fair
valuation of the property at the rate authorized by the Legislature will
yield ample income to meet the provision for both interest and sink-
ing fund. ’ :

5. That bonds for the ereation of a system of waterworks and

(141) bonds for the creation of a system of sewerage are to be issued

for two distinet and separate objects, and for that bonds to pro-

vide funds for both purposes cannot be issued in one series and part

of the proceeds nsed for waterworks and another part for sewerage; and

for that two purposes are ]omed in one issue of bonds, and that this

cannot be done, especially in view of the fact that there is no method or

proportion to be followed in the division of the funds between the two
objects,

Of necessity, the division of the proceeds of the sale of the bonds
between sewerage and waterworks must be left to the diseretion of the
municipal authorities, as the one may cost more than the other, and
the exact-cost of each could not be well determined by the Legislature.

The point is decided in the Nuween case, supra. Our judgment is
that the bonds are a valid obligation of the defendant town.

Our attention has been called to act of the General Assembly of 1911,
Public Laws, ch. 86. That act is a pnblic law intended to give all
citics and towns, without further legislation, power to issue bonds for
the purposes therein named when approved by a majority of the quali-
fied voters. It was ratified 4 March, 1911, and the act amending the Red
Springs charter was ratified 27 February, 1911.. The latter is a private
act and well within the power of the General Assembly to enact. We
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‘have held that in respeet to issuing bonds for necessary expenses the
General Assembly may require the approval of a majority of the quali-
fied voters, and also it may, by special acts, as in this case, not require it.

We are of opinion that the act of Assembly, chapter 86, Public Laws
1911, does not aflect the powers conferred by the amendment to the
charter of Red Springs, Private Laws 1911, ch. 170.

The judgment of the Superior Court is .

Affirmed.

Cited: Murphy v. Webb, 156 N. C., 410; Commrs. v. Bank, post, 194 ;
Pritchard v. Commrs.,, 160 N. C., 479; Robinson v. Goldsboro, 161
N. C., 673; Gastonia v. Bank, 165 N. C., 511, 512; Briggs v. Raleigh,
156 N. C., 151.

(142)
SAVANNAH SEXTON, ADMINISTRATRIX or U. BE. SEXTON, v. THE GREENS-
BORO LIFE INSURANCE COMPANY.

(Filed 22 November, 1911.)

1. Ingsurance—Premiums—Notes—Extension—Parol Evidence—Payment.

When upon its face in express terms a nofe given by an insurer for
a premium due on his life insurance policy declares that the policy is
void if the note be not paid when due, the position is not available that
the note was given for the payment of the premium and not for an ex-
tension of time within which to pay it.

2. Insurance—Premiums—Receipts—Possession—Payment—Evidence.
‘When a note is given for a premium due on a life insurance policy
and attached to it is a paper-writing purporting to be a receipt for the
premium, the paper-writing attached to the note is not evidence that
the note was given and received as a payment of the premium, when it
is undelivered and in the possession of the insurance company, and pro-
duced at the trial upon legal notice to do so.

ArrraL from Lyon, J., at April Term, 1911, of Davipson.

Civil action to recover on a policy of life insurance. issued by
the defendant on the life of U. E. Sexton. The policy is for $1,000,
numbered 742, with an accident clause requiring the insurer to pay
double the amount in the event of death by external, violent, and acci-
dental means. The insured was killed in a railway wreck 15 Decem-
ber, 1909. A

These issues were submitted to the jury, to which defendant excepted
and tendered other issues:
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1. Did the defendant issue and deliver to the plaintiff’s intestate
the poliey No: 742 sued on? Answer: Yes.

2. Is U. E. Sexton dead, as alleged in the complaint? Answer: Yes.

3. Did the plaintiff’s intestate pay or cause to be paid the annual
premiums required and within the time stipulated by the policy? An-
swer: Yes. _

4. Did said policy lapse, as alleged in the answer? Answer: No.

5. What sum, if any, is the plaintiff entitled to recover of the
(143) defendant? Answer: $2,000, less $60, with interest from date
of note.

The following issues were iendered by the defendant:

1. Did the defendant issue and deliver to the plaintiff the policy No.
742 sued on't

2. Did the plaintiff’s intestate die on the 15th day of December, 1909,
as alleged in the complaint?

3. Did the defendant accept in settlement of the premium of $34.57
due 1 August, 1909, a cash payment and the intestate’s note for $18.17,
dated August, 1909, and due 1 November, 1909 ?

4, If such note was given was it paid at maturity?

5. What sum if anything, is the plaintiff entitled to recover?

The court rendered judgment for plaintiff, and defendant appealed.

E. E. Raper and McCrary & McCrary for plamnteff.
Walser & Walser and King & Kimball for defendant.

Broww, J. In respect to the issues, we are of opinion that under
those submitted by the court every defense can be presented, but as
the case is to be tricd again it is well to say that those tendered by the
defendant present rather more directly to the minds of the jury the
real fact in controversy.

The controversy is over the payment of the premium due 1 August,
1909, of $34.57. If that was paid, the plaintiff is entitled to recover.
If it was not paid or payment waived, plaintiff is not entitled to recover.

The evidence shows that on 2 September, 1909, the insured paid in
cagh on this premium $16.40 and gave his note for $18.70, of which the
following is a copy, dated the day the premium became due:

$18.17. , August 1, 1909.
Ninety days after date, for value received, T promise to pay to the
order of Greensboro Life Insurance Company eighteen and 17/100
dollars, without discount or defaleation, with interest at 6 per cent per
annum, at........eeaaa..as , being the premium due 1 August, 1909,
on policy No. 742 in said company. Should this note, with interest,
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not be paid when due, said policy shall immediately become null and
voird without notice, subjeet to the nonforfeiture provisions con-
tained in the policy, and in that event any money paid on account (144)
of premium for which this note is given shall become the property

of the company. : U. E. SextoN

. Signature of person insured.
Denton, N. C.

His Honor charged the jury as copied from the record: “Now, as I
told you, by consent you will answer the first and second issues ‘Yes.
Now, as to the third issue, ‘Did the defendant accept in settlement of
the premium of $34.57 due 1 August, 1909, a cash payment and the
intestate’s note for $18.17, dated August, 1909, and due 1 November,
1909 ¥ The only premium that is in controversy is the premium that
was payable on 1 August, 1909. Now, you find the facts from the evi-
dence, and if you find from the cvidence that the intestate, U. E.
Sexton, paid the premium by giving his note and cash accompanying
the note, and that the company accepted that as a payment on the pre-
mium, not conditionally, but accepted it as a payment of the annual
premium, then it would be your duty to answer that issue ‘Yes’; but if
you find from the evidence that the note and part of the premium due
1 August, 1909, was not accepted and treated by the company as a pay-
ment, and you find that that note was never paid at all after the death
of the intestate, or before his death, why you should answer that issue
(N0'7 2?7

There are two objections to that charge, both of which must be sus-
tained. There was no such issue submitted to the jury as the one recited
in the charge as the third issue. That is the third issue tendered by the
defendant, and which was refused. There must be some mistake in print-
ing this record, or in copying the charge of his Honor, for the record
does not disclose that the third issue tendered by defendant was ever
substituted for the other. But the chief and most important exception
is that there is no evidence that the defendant accepted the note as a
payment of the premium. 1t is merely an extension of the time of pay-
ment. In express terms the note on its face declares that the policy
is void if the note is not paid when due. '

This note is similar to the one construed in ferebee v. Insurance
Co., 68 N. C,, 11, :

Cooley says: “It is commonly stipulated by insurance com-
panies that if a note is accepted for a premium, a failure to pay (145)
the note at maturity shall terminate the insurance. When the
policy, or the policy and the note, contained a stipulation to this effect,
a failure to pay at maturity a note given for a premium will work a
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forfeiture of insurance.” Cooley’s Briefs on Insurance, vol 3, p. 2269,
and cases cited ; Pitt v. Insurance Co., 100 Mass., 500.
The plaintiff was permitted to introduce this receipt in evidence as
Exhibit “C”:
GrEeNsBoro Lire INsurance COMPANY,
Grernssoro, N. C., 13 September, 1909.

Received from the holder of policy No. 742, issued by this company on
the life of Ulysses E. Sexton, $34.57, being the annual premiuvm due 1
August, 1909.

Premiums are payable at the home office, but may be paid to an
authorized agent in exchange for an official rceipt countersigned by that
agent. Otherwise no receipt will be binding.

Countersigned by C. SCARBOROUGH. Jurian Prick,

Secretary.

On the reverse side of the said Exhibit “C” is the indorsement:

Pay to the order of Shuford National Bank, Newton, N. C.

Grerxssoro Lire Insurance CoMPANY,

W. B. Arien, President.

The defendant in apt time objected to the- introduction of paper-
writing called Exhibit “C,” purporting to be receipt for premium on said
policy, for that the said receipt was never delivered to the plaintiff’s
intestate, but was produced by the defendant at the trial in open court
in response to notice, having been retained by the defendant and attached
to the intestate’s note for above premium.

Objection overruled; exception by defendant. The exception must
be sustained. This receipt was pinned to the aforesaid note, evidently

ready for delivery whenever the note should be paid. It was in
(146) defendant’s possession and produced in court by it by order of the

judge, and was introduced by plaintiff as evidence of payment of
the premium. _

Had the receipt been in the plaintiff’s possession it would be very
strong evidence of payment; but as it was in defendant’s possession and
had never been delivered, it is no evidence of payment and the intro-
duection of it as evidence by the plaintiff under the circumstances was
inadmissible.

New trial.

Cited: 8. c.,160 N. C., 598; Clifton v. Ins. Co., 168 N. C., 501.
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JAMES F. HORTON v. SEABOARD AIR LINE RAILROAD COMPANY.
(Filed 22 November, 1911.)

1. Railroads—Interstate Commerce—Master and Servant—Infrastate Cars—
Federal Employer’s Liability Act.
A locomotive éngineer on a train which carries interstate cars is en-
gaged in interstate commerce within the meaning of the Federal Em-
ployer’s Liability Act, though there are intrastate cars in the train.

2. Railroads—Master and Servant—Federal Employer’s Liability Aet—State
Courts—Jurisdiction—Pleadings.

‘When the Federal Employer’s Liability Act is especially pleaded and
relied on in an action for damages for personal injuries brought in the
State court, a recovery thereunder may be had when the cause of action
falls within its provisions.

8. Railroads—Master and Servant—Defective Appliances—Negligence—Evi-
dence,

When there is evidence tending to show that the eye of the engineer
of the defendant railroad company was injured by an explosion of the
water-glags in the cab of his locomotive, while in the discharge of his
duties, and that the injury could not have happened had the defend-
ant, after notice, supplied the water-glass with the usual shield or
guard in general use by railroad companies, it is sufficient upon the
question of defendant’s negligence.

4. Railroads—Master and Servant—Federal Employer’s Liability Act—Con-
tributory Negligence—Interpretation of Statutes.

When a plaintiff has sued in the State court and has pleaded and
brought his action within the provisions of the Federal Employer’s
Liability Act, contributory negligence is no bar to his recovery, and
a motion to nonsuit upon the evidence on that ground cannot be sus-
tained under the provisions of the act.

Arprar, by plaintiff from Whedbee, J., at April Term, 1911, (147)
of Waxks.

The facts are sufficiently stated in the opinion of the Court by Mz.
Crier Justice CLARK.

Douglass, Lyon & Douglass and Holding & Snow for plaintiff.
Murray Allen for defendant.

Crarx, C. J., This is an action to recover damages for injury to
one of plaintiff’s eyes caused by the bursting of a defective water-glass
on a locomotive engine which plaintiff, as engincer, was operating on
defendant’s railroad. Plaintiff alleges that he was injured while he and
the defendant were engaged in- interstate commerce, and brought this
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action under the Federal Employer’s Liability Act of Congress, 22 April,
1908. The parts of said act material to this action are as follows:

“Src. 2. Every common carrier by railroad engaging in commerce
between any of the several States shall be liable in damages to any
person suffering injury while he is employed by such carrier in such
commerce for such injury, resnlting in whole or in part from the negli-
gence of any of the officers, agents, or employees of such carrier, or by
reason of any defect or insufficiency, due to its negligence, in its engines,
appliances, machinery, ete.

“Src. 3. In all actions hereafter brought against any such eommon
carrier by railroad, under or by virtue of any of the provisions of this
act, to recover damages for personal injuries to an employee, the fact
that the employee may have been guilty of contributory negligence shall
not bar a recovery, but the damages shall be diminished by the jury
in preportion to the amonnt of negligence attributable to such employee.

“Smc. 5. Any contract, rule, requlation, or device whatsoever,
(148) the purpose or intent of which shall be to enable any common
carrier to exempt itself from any liobility created by this act,

shall to that extent be void.”

The plaintiff testified that he had, in the train, cars of several rail-
roads located beyond the State boundary, and some of them were
lumber cars destined for Richmond, Suffolk, Portsmouth, Norfolk, and
Franklin, Va., and Pittsburg, Pa. In Johnson v». E. B., 178 TFed.,
643, it was held that an employee of a railroad company charged with
the duty of seeing to the coupling of cars some of which were being
used in interstate commerce was employed in interstate commerce within
the provisions of the Employers’ Liability Act. The same was held as
to a section hand working on the track of a railroad over which both
interstate and Intrastate traffic is moved. Zikos v. R. R., 179 Fed., 893.

In a very recent case decided by the United States Supreme Court,
30 October, 1911, B. £. v. United States, it was held that when the
defendant railroad company was operating a railroad which was “a
part of a through highway over which traffic was ecentinually being
moved from one State to another,” hauled over a part of its road five
cars, the couplers of which were defective, two of the cars being used
at the time in moving interstate traflic, the other three in moving intra-
state traflic, though the use of the last three was not in connecilon
with any car or cars used in interstate commerce, yet the Federal
liability statute applied to said three cars and the defendant was liable
to the penalty for not having automatic -couplers thereon, because the
act applies “on any railroad engaged in interstate commerce.” Apply-
ing that decision to this case, it is very certain that, for a stronger
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reason, the plaintiff was entitled to bring this action under the Iederal
statute. He was at the time engaged in hauling ears which were being
used in interstate commerce.

The engine on which the plaintiff was placed by the defendant was

“equipped with a “Buckner water-glass,” withont a shield or gunard.
The plaintiff testified that “While he was in the discharge of his duty,
and without any act on his part and wthout his fault, the defective
water-glass exploded and injured his eye. . . . That if the
water-glass had been supplied with a shield or guard, the glass (149)
would not have struck his eye when the tube exploded. . . . And
that water-glasses of the character of the Buckner glass are in general
and accepted use by the railroad companies operating in this country.”

Pusey, a witness for plaintiff, testified: “If the shield is left off .
when the inner tube breaks, the glass will fly, but it cannot fly out in
front of the shield. . . . It1is the duty of the inspectors to examine the
engine and report all defects. 1t was the duty of the inspectors at
Raleigh to ascertain and report the defeets in this water-glass.” The
plaintiff also further testified “that on his return from his first trip
with the defective water-glass he applied to Matthews, the foreman, for
a shield or guard, and was informed by him that the company had none;
that they were put on at Portsmouth.” The plaintiff then arranged to
have one made himself, but before it was done the glass exploded and
for lack of the shield his eye was injured.

The plaintiff was furnished with a defective and dangerous appliance.
This constituted negligence on the part of the defendant. Whether the
plaintiff was guilty of contributory negligence or not, it is immaterial
to consider, for this statute provides thai in such actions as this “the
fact that the employee may have been guilty of contributory negligence
shall not bar a recovery, but the damages shall be diminished by the
jury in proportion to the amount of negligence attributable to such
employees.” »

In Owens ». B. R., 88 N. C., 502, two of the three judges then con-
stituting the Court held that in an action by an employee against a
railroad company for personal injuries sustained by its negligence the
burden was upon the plaintiff to negative countributory negligence on
his part; Mr. Justice Ruffin dissenting. Thereupon the Legislature
promptly enacted chapter 33, Laws 1887, now Rev., 483, which required
the deferidant in such cases to “set up in the answer and prove on the
trial” contributory negligence as a defense. As the court cannot logically
direct a nonsuit when the burden of proof is upon the "defendant
(Spruall v. Insurance Co., 120 N. C., 141, and eases eiting it in
Anno Ed.), the intent of the statute was evident. This Court, (150)
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however, in Neal ». E. R., 126 N. C., 634, held by a divided Court
(two judges dissenting) that notwithstanding the statute, the court ir
such case upon a demurrer to the plaintiff’s evidence could direct a
nonsnit.

The act of Congress of 1908 clearly forbids a nonsuit to be entered
in any case where there is any evidence of negligence on the part of
the defendant. As under the statute the plaintiff can elect to sue in the
State court, he has naturally chosen to bring his action under the pro-
visions of the Federal statute. Doubtless the next Legislature will make
similar provision in this State.

All that it is necessary for us to say in this case is that the plaintiff
wag engaged 1n interstate commerce at the time of his injury; that
there was evidence of negligence on the part of the defendant; that
the plaintiff could elect to sue in the State court, specifying in his
complaint, as he does, that he invokes the protection of the Federal
gtatute, and that under its terms the court is forbidden to direct a
nonsuit upon the ground that there is evidence of contributory negli-
gence shown by the plaintiff’s testimony, because the statute provides
that though the plaintiff may have been guilty of contributory negli-
gence, it shall not bar a recovery.

In directing a nonsuit, therefore, the judge was guilty of

Error.

Cited: Montgomery v. R. B., 163 N. C., 600.

ROBERT PHIFER v. COMMISSIONERS OF CABARRUS COUNTY.
(Filed 22 November, 1911.)

1. Condemna‘tion—l)amages—Speeial Benefits—Ofisets.

In awarding damages against a county for constructing a public road
over private property, the owner is compensated for the taking of the
property for public use when the benefits he will receive are equal to
the value of the land taken.

2. Same—Legislative Authority—Vested Rights—Constitutional Law.

The Legislature has the constitutional authority to provide that the
special benefits to be derived to the owner of lands over which a county
constructs a public road shall be an offset against damages sustained
by the owner in having his lands thus taken for public use; and this
requirement can be changed by the Legislature at any time before
the rights of the parties are settled and vested by verdict and judgment.
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3. Condemnation—Damages—Special Benefits—Offsets.
Only those benefits which are special to the owner of lands taken by
" the county in constructing a public road across them can be considered
as an offset to the damages claimed by him, and not such as he shares
- with other persons in similar circumstances, unless the statute provides
differently.

4. Same—Speculative Damages—Evidence.

In this action against the county for damages to plaintiff for taking
his lands in the construction of a road across them, evidence was com-
petent that the value of the lands would be increased because of the
gpecial benefits thus to be derived by the owner, and not objectionable
as being speculative or remote.

5. Instructions, Correct in Part—Appeal and Error.
A prayer for special instruction which in part correctly states a prop-
osition of law, and incorrectly applies it to the matters in evidence,
is improper, and should be refused.

BrowN and WALKER, JJ., dissenting.

Arrear by plaintiff from Biggs, J., at May Term, 1911, of (151)
CABARRUS. .

The facts are sufficiently stated in the opinion of the Court by Mr. -
Curer Justice CLARK.

Montgomery & Crowell for plaintiff.
L. T. Hortsell and H. S. Williams for defendant.

Crark, C. J. This proceeding was begun before the clerk to assess
the damages caused to plaintiff’s lands by opening a public road through
them, and was tried on appeal in the Superior Court.

The plaintiff owned about sixty acres of land about thiree- fourths of
a mile from the town of Concord. There were already two public roads
through it before the defendant built this road. There is no
exception except to the refusal of two prayers to instruct the (152)
jury and one for an instruction given—all three in reference to
the nature of the special benefits to which his Honor told the jury that
they must restrict the deductions to be made from the damages which
they might find the defendant’s land had sustained. The jury found in
response to the only issue submitted that the damages sustained to the
land by reason of the road being laid out over it were not greater than
the benefits which the plaintiff had received therefrom.

In Miller v. Ashewille, 112 N. C., 768, the Court said: “All the land-
owner can claim is that his property shall not be taken for public use
without compensation. Compensation is had when the balance is struck
between the damages and benefits conferred on him by the act complained
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of. To that, and that alone, he has constitutional and vested right. The
Logislature, in conferring upon the corporation the exercise of the right
of eminent domain can, in its discretion, require all the bencfits, or a
specified part of them or forbid any of them, to be assessed as offsets
against the damages. This is a matier which rests in its grace, in which
neither pajrty has a vested right, and as to which the Legislature can
change its mind always before rights are settled and vested by a
verdict and judgment.”

But in. Bost ©. Cabarrus, 152 N. C., 536, the Court held that the
statute now before the Court was different from that in Meller v. Ashe-
ville, supra, and that the general rule in condemnation proceedings ap-
plied. The judge therefore properly charged the jury that they should
“deduct from the damages only those benefits which are special to the
owner and not such as he shares in common with other persons in similar
circumstances.” But in fact there was no evidence of benefits to the land
which was common to others similarly situated. There were no other
similarly situated. '

The first prayer for instruction was: “The jury in considering the
special benefits are not permitied to consider the evidence that the land
is mear town and may be cut into small lots of 100 feet front and sold,
because that is not evidenee of special or peculiar benefits contemplated

by the statute which is not common to others similarly situated.”
(153) This was properly refused. This was a special benefit to this

particular land, not common to the neighborhood, because the
road made a front on each side which would enable the plaintiff to sell
lots, a benefit which would not acerue to land in the neighborhood off the
road. Besides, evidence to the above effect had been introduced by both
parties without objection.

The second prayer was to instruct the jury “that the fact that said
property could be cut into lots and sold is what the law calls speculative
benefits, which may or may not accrue to the owner, and the jury
will not consider any speculative benefits or damages in this case.”
The last paragraph of the prayer was correct, but the court was not
required to give 1it, since the Instruction asked, as a whole, was faulty.
The faet that property could be cut into lots and sold was in evidence
and a proper matter for consideration by the jury in estimating the bene-
fits accruing to the plaintiff. This was not speculative, but practical.

The last exception is because the judge in arraying the contentions
of the parties recited a contention of defendant’s counsel which he had
made to the jury without objection on the part of the plaintiff. Tt is
too late to object to it after verdict. S. ». Tyson, 133 N. C., 692; §. .
Dawis, 134 N. C., 635,

No error.
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Brown, J., dissenting: T am of opinion that the benefits permitted
t0 be considered by the jury as inuring to plaintiff’s land are entirely
too remote and speculative. His land is occupied by the plaintiff as
a residence and is sitnated some three-fourths of a mile beyond the
boundaries of Concord and is on two publiec roads. The third road that
has been cut through it takes six acres of it. The possibility of the plain-
tiff being able to eut up his property and sell it off in town lots is prob-
lematical and entirely too remote to be considered.

Again, T think the benefits that should be considered are those which
naturally accrue to the land in the condition it is in and the uses to
which the owner puts it. I don’t think the plaintiff should be compelled
to sell his home in order to endeavor to realize these highly un-
certain profits from sale of town lots. (154)

Mgz, Justice WaLgER coneurs in this opinion.

Cited: R.R.wv. Oates, 164 N. C., 171 ; Barefoot v. Lee, 168 N. C., 90.

FULP & LINVILLE rr AL. v. KERNERSVILLE LIGHT AND POWER
- COMPANY. - :

(BFiled 22 November, 1911.)

Liens—Material Men—Identity of Property—Interpretation of Statutes.

A line of poles, wires, and appliances carrying electricity from a
dynamo to a manufacturing plant for power and lighting purposes
retaing its identity and therefore is not “material furnished” within
the meaning of Revisal, 2016, so as to entitle the vendor to a lien upon
the plant, for in such instances the vendor could retain title under a
conditional sale or by a mortgage lien which would protect his debt.
Pipe Co. v. Howland, 111 N. C., 615, cited and distinguished.

WALKER, J., dissenting.

APpPEAL from Lyon, J., at September Term, 1911, of Forsyrn.

Appeal by Baltimore Supply Company.

The facts are sufficiently stated in the opinion of the Court by M=r.
Curier Justice CLARK.

L. M. Swink for appellant. ,
T. C. Hoyle and F. P. Hobgood, Jr., for appellec.
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Crark, C. J. The Baltimore Supply Company furnished the defend-
ant for its light and power plant material consisting of insulators,
wires, cross-arms, transformers, locust pins, oak brackets, and other
electrical supplies and equipments. The wires furnished were attached
to the dynamo, but were blown down, disconnected, rolled up, and are
now in the possession of the receiver in this action, which is a creditors’
bill. The appellant properly itemized its claim and filed the same,

but the appellee denies that the materials are such as entitle the
(155) Baltimore Supply Company to obtain a lien under the statute, be-

cause the materials sold were not put in the plant of the Light
and Power Company so as to lose their identity, but were articles
which did not become a part of the building or realty, and hence were
not “materials furnished” in contemplation of Revisal, 2016.

The referee found a faet that the transformers and wire were
strung on the electric light poles and that the oak brackets, locust pins,
cross-arms, and other items are not shown to have become any part of
the building, and held that such material did not come within the mean-
ing and intent of the statute. This finding of fact and conclusion of
law were approved by the judge. In this we find no error. James v.
Lumber Co., 192 N, C., 157; Electric Co. v. Power Co., 1b., 599. Both
these cases, it is true, were under Code, 1255, nof Revisal, 1131. The
word “material” has been stricken out of this last section, but the con-
struction placed upon it while it was in that section is applicable to
the same word in Revisal, 2016.

In James v. Lumber Co., supra, it was said in the concurring opinion:
“This is the test: where the material furnished to keep the business
going is something that is consumed in the use, as coal, for instance,
or labor performed, or a tort committed, which is intangible and un-
mortgageable, or is such material as goes Into and makes part of the
realty or the product in such a way as to be indistinguishable from the
mass, as timber put into a building or cotton that 1s manufactured, these
things come within the purview of the remedy provided by The Code,
sec. 1255 ; but where the subject-matter for which the debt is incurred
keeps its identity, as an engine, even though built into the wall, this
section does not apply, because the party had his remedy by retaining
title or taking a mortgage on the property sold.”

In Electric Co. v. Power Co., 122 N. C., 599, the above was approved,
the Court saying that articles perfect in themselves and not put into a
building so as to lose their identity would not constitute “material”
upon which the seller would have priority over mortgage bonds, since

the seller could “protect himself by retaining title, as by con-
(156) ditional sale or by taking a mortgage on the property sold.”
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The reasoning in the above cases, though upon a different section
of the Revisal, applies to this. In Pipe and Foundry Co. v. How-
land, 111 N. C., 615, relied on by the appellant, the point decided
was that the property of a corporation chartered for supplying water
to a city is subject to a lien for materials furnished. It was admitted
that the claim was sufficient in its form and in its nature to make it a
lien, and the question whether the “materials furnished” were such for
which a lien would lic was not before the Court.

The judgment is

Affirmed.

WALKER, J., dissents.

VAUGHAN & BARNES aNp MOSELEY BROTHERS v. J. R. DAVENPORT.
(Filed 22 November, 1911.)

Parties — Confracts — Assignment — Persons Interested — Inferpretation of
Statutes.

The vendee under a contract for the sale and delivery of cotton cannot
maintain an action thereon when it uncontradictedly appears from his
own evidence that he has assigned the contract to a third person, not a
party to the action, and has no further interest therein. Revisal, sec.

400.

ArpraL by defendant from Ferguson, J., at March Term, 1911, of
Prrr. '

Jacob Battle and Moore & Long for plaintiffs.
Ayecock & Winston and F. L. James & Son for defendant.

Crarg, C. J. In 1909 the defendant entered into a contract with
Moseley Brothers to deliver to them 100 bales of merchantable cotton at
the warchouse in Pactolus under the terms of the contract which is set
out in the record. Thereafter Moseley Brothers transferred and assigned
the contract to Vaughan & Barnes. This action is brought by
them jointly to recover damages by reason of the failure of the (157)
defendant to comply with this contract.

The plaintiffs put in evidence a letter from Vaughan & Barnes, dated.
292 November, 1909, in which they notified the defendant that they had
sold said cotton to Messrs. Hogan & Co., cotton buyers and exporters,
and added: “We want to know by return mail what you propose to do
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in order that we may be able to tell the buyer here when he may expect
delivery of this 100 bales of cotton in question.” There was no evidence
offered to show that the cotton had been resold to the plaintiffs.

The motion of the defendant for nonsuit should have been granted
on the ground that “the evidence disclosed that the plaintiffs were not
the owners of the claim sued on.” Chapman v. McLawhorn, 150 N. C.,
166, and numerous cases there cited. Revisal, 400, is explicit: “Every
action must be prosecuted in the name of the real party in interest.”
The plaintiff’s evidence showed that the right to demand this cotton or
damages for its nondelivery had passed to Hogan & Co. by their assign-
ment prior to the date when it was deliverable. The plaintiffs are
neither legal nor equitable owners of the contract, nor are they trustees
of an express trust.

They have “sawed the limb off between themselves and the tree.”

Action dismissed.

Cited: 8. c., 159 N. C., 369.

FULP & LINVILLE Er arL v. KERNERSVILLE LIGHT AND POWER
COMPANY.

(Filed 22 November, 1911.)

1. Equity—Creditors’ Bill—Liens—Amount of Claim—Superior Court’s Juris-
diction—Justice’s Courts.
The Superior Court having taken charge of the debtor’s property in
a creditors’ bill under its general jurisdiction, may collect and dispose
of all the assets and determine the liens and priorities and make appli-
cation accordingly of the funds, irrespective of the amount of any
claim, including liens for labor and material less than $200 of which
otherwise the court of a justice of the peace would have jurisdiction.

2. Liens—Material and Labor—Clerk—Notice—Record Sufficient,
The purpose of filing mechanic’s, etc., claims for liens, Revisal, sec.
2026, is to give public notice of the claims, the amount, the material
supplied or the labor done and when done, on what property, specified
with such detail as will give reasonable notice to all persons of the
character of the claims and the property on which the lien attached.

3. Same—Schedule Referred to.

’ When a lienor’s schedule for material contains a full itemized state-
ment in detail of the material furnished, and the clerk has entered on
his docket the names of the lienor and lienee, the amount claimed by
each lienor, a description of the property by metes and bounds, the
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dates between which the materials were furnished, referring to the
schdule of prices and materials attached to the notice, asking that it
“be taken as a part of the notice of lien,” it is a sufficient compliance
with the statute, Revisal, secs. 915 (21), 2026,

4, Liens—Conditional Sale—Reservation of Title—Realty—Registration.
Goods sold under a contract reserving title in the vendor, which
are attached to the realty, become realty except as between the par-
ties, but not as against others who have acquired a lien for labor and
material before the registration of the conditional sale.

Arrrar by Greensboro Supply Company from Carter, J., at Novem-
ber Term, 1911, of ForsyTm.

The facts are sufficiently stated in the opinion of the Court by M=.
Cuier Jusrice OLARK.

Manly. Hendren & Womble for Crawford Plumbing and Mill Supply
Company.

T. (. Hoyle and F. P. Hobgood, Jr., for appellant.

D. H. Blair for Fulp & Linville and Kernersville Manufacturing
Company.

Crarx, C. J. This was a creditors’ bill brought by the plaintiffs,
Fulp & Linville, on behalf of themselves and all other creditors of the
Kernersville Light and Power Company, which had built a power plant,
intending to furnish that town with electric power. It bought
from the Greensboro Supply Company certain property, among (159)
-which was a dynamo, boiler, and engine, and the necessary pipes
to connect said boiler and engine with the plant. The contract under
which this property was bought was dated 21 June, 1909, and title was
retained by the Greensboro Supply Company till full payment. This
contract was not recorded, however, till 7 September, 1909. On 10
August, 1909, the Greensboro Supply Company sold the defendant a
deep-well pump and other fixtures, retaining title thereto, but this con-
tract was not recorded till 27 October, 1909.

From 3 July to 10 September, 1908, the Kernersville Furniture Manu-
facturing Company and Fulp & Fulp furnished material which was
used in the construction of the building to an amount less than $200 to
each, and attempted to docket that lien in the clerk’s office, but the
appellants claim that they failed to do so because the claims upon which
the lien was based were not itemized and set out in detail upon the lien
docket of the elerk. From 5 July to 4 September, 1909, Fulp & Linville
also furnished materials which were used in constructing the building
of defendant company, and the Crawford Plumbing Company furnished
labor which was performed upon the said building, each in an amount
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of less than $200, and docketed their liens in the clerk’s office within the
time required by the statute.

On- 9 September, 1909, W. H. Clinard obtained judgments before a
justice against the defendant aggregating $677.82, which he docketed on
the same day in the office of the clerk of the Superior Court. These
judgments were on 24 January, 1910, transferred to the plaintiff, Mary
Tou Sapp. The appeal of the Greensboro Supply Company presents
three grounds of exception:

1. “That the mechanic lienors, Fulp & Linville, Kernersville Furniture
Manufacturing Company, Fulp & Fulp, and the Crawford Plumbing
Company, cannot enforee their licns in this action in the Superior Court
because cach of the amounts is less than $200.”

But the Superior Court having taken charge of the entire property
under its gencral jurisdiction by means of a creditors’ bill, has jurisdie-

tion to collect and dispose of all the assets and to determine the
(160) liens and priorities and to make application accordingly of the

funds, irrespective of the amount of any claim. Albright ».
Albright, 88 N. C., 238; Long v. Bank, 85 N. C, 356. If any creditor
in such case should institute an independent action he would be enjoined
and foreced to seek his remedy in the creditors’ bill. Dobson v. Simon-
ton, 93 N. O, 270. The very purpose of the ereditors’ bill is to “dis-
charge a multiplicity of sunits and prevent a costly scramble among
creditors.”  Wadsworth v. Daws, 63 N. C., 253.

2; “That the mechanic lienors, the Kernersville Furniture Manufae-
turing Company and Fulp & Fulp, even if the Superior Court had
jurisdietion in this action, failed to file a valid lien, because the notice
of the lien filed does not specify in detail the materials furnished and
the time thereof.”

The purpose of the statute is to give public notice of the plaintiff’s
claim, the amount of it, the material supplied, or the labor done, and
when done, on what property, specified with such detail as will give
reasonable notice to all persons of the character of the claim and the
property on which the lien attached. Cook v. Cobb, 101 N. C., 70.

The notice of lien here filed by the parties is not recorded as fully as
it might be, but we think is in substantial compliance with Revisal,
2026 ; Cameron v. Lumbey Co., 118 N. C.; 266. The clerk recorded the
notice, giving each bill, with its date and amount, which together made
the amount of the lienors’ claims, without specifying the articles and the
price of each. .

Revisal, 915 (21), requires that the clerk shall keep “a lien docket,
which shall contain a record of all notices of lien filed in his office,
properly indexed, showing the names of the lienor and lienee.” The
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part of the notice which the clerk did enter on his docket in each of
these instances shows the names of the lienor and lienee, the amount
claimed by each, an accurate description of the property by metes and
bounds, the dates between which the material was furnished, and refers
to “the schedule of prices and material” attached to the notice, and asks
that it “be taken as a part of this notice of lien.” The appellants admit
that this schedule contained a full itemized statement in detail

of the material furnished and that it went into the construetion (161)
of the building.

3. The last objection of the Supply Company is that the appellant
having retained title to the boiler, engine, pump, dynamo, ete., by a
written instrument duly recorded, is entitled to possession of said
articles freed from the liens of any one.

But for the reservation of title the above articles were clearly fixtures,
and consequently realty. Horne v, Smith, 105 N. C., 822. By virtue
of the agrcement of the partics and the rotention of the title, they
remained personalty as between the parties. But as to these lienors, the
retention of title was not operative, because the contract was not re-
corded till the work and labor were done and the material furnished out
of which these liens arose. Clark ». Hill, 117 N, C., 11. There being
no retention of title recorded, the partics furnishing material and labor
had a right to rely upon the apparent character of such property as
realty. The liens of the appellees are valid for the furnishing of any
material prior to the date when the eonditional sale of the articles fur-
nished by the Greensboro Supply Company was recorded.

The judgment of Clinard was a lien on the realty from the date of its
docketing, 9 September, 1909. Tt is therefore not a lien upon the boiler,
engine, ete., as to which the contract retaining title was docketed 7
September, 1909.

As thus modified, the judgment in the appeal by the Greensboro Sup-
ply Company is affirmed.

Modified and affirmed.

(162)
F. M. ELLETT v. ELIZABETH B. ELLETT.

(Filed 22 November, 1911.)

1. Divorce, Absolute—Adultery of Wife—Burden of Proof—Aections at Law.
‘While in certain instances of an equitable nature there is a requires
ment that the proof be “clear, strong, and convincing,” and in criminal
cases the State must prove its charge “beyond a reasonable-doubt,”-"
this intensity of proof is not required in an action for absoclute divorce
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brought by the husband on the ground of the wife’s adultery, the action
being one at law and only requiring proof of the act by the prepon-
derance of the evidence.

2, Divorce, Absolute—Adultery of Wife—Abandonment by Husband—Harm-
less Error—Instructions.

In an action for absolute divorce brought by the husband on the
ground of the wife’s adultery, a finding by the jury that before the
time of the adultery the plaintiff had maliciously turned his wife out of
doors, does not render harmless an instruction erroneously imposing
upon the plaintiff the burden of showing the act of the wife’s adultery
by “clear, strong, and convincing proof.”

3. Divorce, Absolute — Wife’s Adultery — Abandonment — Interpretation of
Statutes.

Under our statutes, under certain conditions, an agreement for sepa-
ration executed by the husband and wife is valid (Revisal, sec. 2116);
and when abandoned by her husband, the wife may sue for support of
herself and children without seeking a divorce (Revisal, sec. 1292).
Hence, the doctrine laid down by cdur older decisions does not in reason
apply, which rendered the adulterous conduct of the wife after aban-
donment no ground for divorce, especially, as in this case, where the
husband under an agreement of separation was supporting his wife at
the time of her alleged acts of adultery.

Arerarn by plaintiff from W. J. Adams, J., at February Term, 1911,
of Rocxinemam,

The facts are sufficiently stated in the opinion of the Court by M=.
Carer Justice CLARK.

F. L. Fuller, C. 0. McMichael, A. D. Ivie, and W. P. Bynum for
plaintdff.
A. L. Brooks for defendant.

Crarx, C. J. This is an action for an absolute divoree brought by
the husband against the wife. The seventh issue was as follows: “7.
Did the defendant commit adultery with one George B. Gatling, as
alleged in the complaint?” On this issue the judge charged: “The
plaintiff must show such adulterous intercourse by evidence which is
clear, cogent, and convineing. If you find from the evidence which is

clear, cogent, and convincing that the defendant committed adul-
(163) tery with George B. Gailing, your answer to the seventh issue will
be “Yes.” If not, your answer to the seventh issue will be ‘No.””

The exception of the plaintiff to this charge must be sustained. In
criminal cases the burden is upon the plaintiff to pirove the charge “be-
yond a reasonable doubt,” or “to the satisfaction of the jury.” But in
civil eases the rule is that the party upon whom lies the burden of proof
ig called upon to establish his allegation merely “by the preponderance

of the evidence.”
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There are some exceptions to this in matters of an equitable nature,
as to which the evidence must be “clear, strong, and convincing.” For
instance, when a party asserts and endeavors to prove by parol that a
deed which is absolute on its face was in fact a mortgage. 8 Ency. Ev.,
7145 Watkins v. Williams, 123 N. C., 174; Porter v. White, 128 N. C,,
45, and cases cited therein.

The same rule as to intensity of proof applies also where a party seeks
the reformation of a written instrument. Hly v. Harly, 94 N. C,, 1;
Kornegay v. Bverett, 99 N. C., 30; Hemphill v. Hemphill, b., 436;
Warehouse Co. v. Ozment, 132 N. C., 846. Also, the same intcnsity
of proof is required to prove the terms of a lost will; and there are a
few other instances. ~But they are all cases in which, formerly, the
facts would have been found by the chancellor. Ferrall ». Broadway,
95 N. C., 551. Such intensity of proof is not required as to the issues
in divorce, which is an action at law. Certainly, it has never been
required in this State.

It is true that in Kinney v. Kinney, 149 N. C., 321, the judge charged
the jury that the evidence of adultery must be “strong, convincing, and
conclusive” ; but notwithstanding this erronecous charge, the jury found
the issue “Yes,” and therefore there was no appeal by the plaintiff which
would have presented the question as to the correctness of that part of
the charge.

The plaintiff contends, however, that inasmuch as the jury found
“Yes” in response to the eighth issue, “Did the plaintiff, before the
time of the alleged adultery, maliciously turn the defendant out
of doors?’ that the error in the instruction as to the intensity of (164)
the proof on the seventh issne was harmless error. But this
proposition is neither good law nor good morals. There is no legal or
moral reason why a woman who has been abandoned by her husband
- shall be privileged to commit adultery any more than if she were a
widow or a single woman. It is true that prior to the act of 1872, now
Revisal, 1651 (2), such was deemed the law in this State (Moss ».
Moss, 24 N. C., 55), and that the same was practically reiterated after
that act in Tew v. Tew, 80 N. C., 8316; but as was strongly intimated in
Steel v. Steel, 104 N. C., 636, the latter decision cannot be sustained,
“and was evidently tinged by the restrictive ideas of the older law.”
The Court further says, in the latter case, that the reason of the former
law was that the wife, having no property (which at that time all be-
longed to the husband, as the law was formerly), might be foreed, and
probably would be, to form a new connection in order to obtain a sup-
port: but now, “under our statutes of 1869, 1874, 1879, she can compel
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her husband to provide her adequate support, both for herself and her
children.” Steel v. Steel in effect ovarrules Tew v. Tew on that point.

Nor is an agreement for separation, as formerly, ipso faclo void be-
cause “against law and public policy.” As Smith, C. J., pointed out
in Sparks v. Sparks, 94 N. C., 532, the law now recognizes the validity,
under certain conditions, of such a deed by providing, in Code, sec. 1831,
now Revisal, 2116, “that every woman living separate from her hushand

. under a decd of separation, executed by said husband and wife
and registered . . . shall be deemed and held . . . a free trader,”
ete. Sparks v. Sparks, supra, has been cited as authority in Smith v.
King, 107 N. C., 273; Cram v. Cram, 116 N. C., 294. Besides, under
Code, sec. 1292, now Revisal 1567, the wife who has been abandoned or
deserted by her husband ean sue for a support for herself and children
without asking for a divorce. Cram v. Cram, 116 N. C., 294; Skittle-
tharpe v. Skittletharpe, 130 N. C., 12; Bidwell v. Bidwell, 139 N. C,,

409.
(165)  Our older authorities therefore, which made the adulfery of
the wife committed after descrtion or abandonment by her hus-
band no ground for divoree, are without the reason which gave support
to such rulings. They have now as little support in law as they ever
had in morals.

The remedy which the statute gives to a wife abandoned or deserted
by her husband is alimony and divorce @ mesna et thoro. 1t does not
privilege either one to commit adultery. If she does, the husband is
entitled to a divoree. This was the ecclesiastical law. Nelson on
Divorce, sec. 430. Tlis wrong does not authorize her to commit a greater
one. She can go back to live with him after his desertion; but he cannot
be required to live with her after her adultery. The American decisions
are conflicting, being based upon statutes of varying tenor.

Besides, in this case, the husband placed the wife in a sanitarium for
the cure of her habit of drunkenmess, and paid her or for her benefit, -
regularly, $50 per month for her support under the agreement of separa-
tion. He also paid her $400 per year rent for a home worth $5,000,
which he had given her, and supported the children himself. She was
not therefore subjected to temptation by the necessity of procuring a
support, which was the reason for the rulings of the Court in Tew v.
Tew, 80 N. C., 316, and cases prior thereto.

Tt may be that on another trial the jury will again find the wife was
not guilty, but the plaintiff is entitled to a new trial to the end that the
issue may be submitted under proper instructions as to the intensity of
proof required to establish the charge.

Error.

Avrew, J., concurs in result.
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Hoxmx, J., concurring in the result: I concur in the decision award-
ing a new trial in this case for the error in the charge of the court on
the degree of proof required to establish the seventh issue, and it may
be that there are no facts amounting to legal evidence tending to show
that plaintiff malicionsly turned defendant out of doors. I do not agree
to the position, however, nor do I think that it has the support of any
authoritative decision, that a husband who has wrongfully aban-
doned his wife may successfully maintain an action for divorce (166)
a vinculo on account of her adultery. Under a long line of well-
considered prededents, relief in such case was denied, not because the act
of the wife was justifiable—it was never so regarded—but because the
husband, on account of his own conduct in wrongfully withdrawing his
association and protection from the wife, was not in a position to ask
relief from the court. Neither the moral nor the legal aspect of this
position is changed because the wife may, under certain conditions, now
obtain alimony. The doctrine and the prineiple upon which it rests lie
deeper and, in my opinion, should now and always prevail,

Cited: Archbell v. Archbell, 158 N. C., 413; Cooke v. Cooke, 164
N. C., 985.

H. PELTZ Anp L. RICHARDSON v. J. MILTON BAILEY.
(TFiled 27 November, 1911.)

1, Courts, Justices>—Appeal—Time of Docketing—Procedure.

An appeal from the court of a justice of the peace should be docketed
at the next ensuing term of the Superior Court if the judgment ap-
pealed from has been rendered more than ten days before that term,
without the discretion of the trial judge to grant indulgence or exten-
sion of time. Revisal, sec. 608.

2, Same—Recordari—Laches—Attorney and Client.

When an appeal from a justice’s court has not been docketed within
the time prescribed by the statute (Revisal, sec. 608), the appellant
should move for a recordari, at the first ensuing term of the Superior
Court, that the appeal should be docketed; and though appeal had
been prayed in open court and the fee of the justice paid, the failure
to move for a recordari and to make proper inguiry of the clerk of the
Superior Court as to whether the case has been docketed is such laches
as will, in the absence of agreement of the parties, entitle the appel-
lee to have the case dismissed upon his motion; and the fact that ap-
pellant has employed an attorney to look after the appeal will not ex-
cuse him. :

Brown, J., dissenting.
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ArpraL from Long, J., at April Term, 1911, of MircHELL.
The facts are sufficiently stated in the opinion of the Court by Mz.
Cuier Justice CLARE.

(167) Charles E. Greene for plaintiffs.
W. L. Lambert, Councill & Yount, and Black & Ragland for

defendant.

Orarx, C. J. This is an appeal from an order dismissing an appeal
from a justice of the peace. The judge finds the facts as follows:

The judgment was rendered by a justice of the peace 22 July, 1910.
The defendant appealed and gave notice thereof in open court. The
justice was doubtful whether his fee of 30 cents had been paid, but upon
conflicting evidence the court found that it had been. The next term
of the Superior Court began 25 July and the next regular term was held
in November. The appeal was not sent up till 27 March, 1911, At
November term the defendant attended court, but was informed by his
attorneys that the cause could not be tried at that term and returned
home. Neither the defendant nor his counsel asked the clerk, nor
examined the docket at that term to see, whether the cause was docketed
or not. Nor was any recordart asked for nor was there any offer at that
term to docket the case.

The appellee has rights as well as the appellant. « The failure to docket
the appeal in this case at the November term was negligence on the part
of the appellant which entitled the appellee to have the appeal dismissed.
This point has been so often held by this Court that it admits of a
mild surprise that it can again be presented. In Pants Co. v. Smith,
125 N. C., 588, the Court held that an appeal from a justice of the
peace should be dismissed, on motion of the appellee, “when not docketed
for trial at the next succeeding term of the Superior Court, if it began
more than ten days after judgment rendered.”” The Court further said
that this provision of the statute was ‘“reasonable in order to prevent
further delay and put an end to litigation in a reasonable time,” citing
8. v. Johnson, 109 N. C., 852; Ballard v. Gay, 108 N. C., 544; Daven-~
port v. Grissom, 113 N. C,, 38. ;

Tn Davenport v. Grissom, supra, the Court held that an appeal from
the judgment of a justice of the peace rendered more than ten days
before the next ensuing term of the Superior Court should be docketed

at that term, and that an attempted docketing at a subsequent
(168) term is a nullity; hence, that such appeal was not in the Superior
Court and the plaintiff could not take a nonsuit. In that case
the Court held that the judge properly held that he “had no discretion
to permit the appeal to be docketed at a subsequent term to the one to
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which it should have been returned. The appellant had his remedy
(if in no default) by an application for a recordari at the first ensuing
term of the Superior Court after appeal taken. DBoing ». R. R., 88
N. C., 62.” This case has been cited since with approval. Pants Co. v.
Smith, supra; Johnson v. Andrews, 132 N. C., 380; Johnson v. Reform~
ers, 185 N. C., 386; Blair v. Coakley, 136 N. C., 407; McKenzie v.
. Development Co., 151 N. C., 278,

In Johnson v. Andrews, supra, the appellant was held excused because
the return to the appeal was delivered to the clerk and 50 cents was paid
him by the appellant to docket the appeal; and there being no. civil
docket made up at that term, the appellant asked the clerk if the appeal
had been docketed, and was told by him that it had been; hence the
appellant was in no default and was entitled to have his case tried.
In the present case the appellant did not pay the clerk for docketing the
appeal and made no inquiry as to whether it had been sent up or
whether it had been docketed, and neither he nor his counsel paid any
attention to the matter. The appellee had the right under the statute
and the repeated decisions of the Court to consider the litigation
terminated.

Revigal, 608, requires an appeal from the justice of the peace to be
docketed at the next ensuing term of sald court, which the Court. has
held means the next ensuing term “which begins more than ten days
after the judgment in the magistrate’s court”; and the statute provides
further that the case shall be triable at such first term of the Superior
Court at which the appeal is required to be docketed. The courts have
no more right to dispense with such requirement as to docketing an
appeal in the Superior Court than to disregard the similar provision
as to docketing an appeal in this Court. To further expedite the trial
of appeals from justices, Revisal, 609, provides that such causes shall
be tried upon the original papers.

The only cases in which an appeal can be docketed either in (169)
the Superior Court or in this Court, after the next ensuing term,
is when there has been no laches on the part of the appellant or when
there is the consent of parties. Jerman v. Gulledge, 129 N. C., 242,

In MacKenzie v. Development Co., 151 N. O, 277, this Court reviewed
the decisions and reaffirmed the ruling that “an appeal from a justice
of the peace must be docketed at the next ensuing term of the Superior
Court commeneing more than ten days after the notice of the appeal.
An attempted docketing at a later term is a nullity.” Revisal 307, 308.
And further reiterated what was said in Pepper v. Clegg, 132 N. C.,
316, “That the employment of counsel does not excuse the client from
giving proper attention to the case. McLean v. McLean, 84 N, C., 366;
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Vickv. Baker, 122 N. C., 98; Norton v. McLaurin, 125 N. C., 185”; to
- which was added: “When a man has a case in court, the best thing he
can do is to attend to it.” .

The courts have sufficient employment to decide the cases which are
presented to them on the merits, without taking up valuable time to
consider pleas to excusc the negligence of parties who do not think
enough of their appeals to attend to them in the time provided by statute.
After such time the appellee is entitled to consider the litigation at
an end.

The judgment dismissing the appeal is

Affirmed.

Brown, J., dissenting. Upon the facts as found by the judge of the
Superior Court, the defendant took an appeal in open. court from the
judgment rendered, and paid the fees of the justice of the peace fixed
by law, and demanded that the transeript be forwarded to the Superior
Court. This was not done. T think the defendant did all the law
required of him, and that it was the duty of the justice to forward the
appeal without further request. Having done all the law required, I
think the defendant ought not to be charged with the justice’s neglect,
and that the case should be docketed as upon recordari. Where there
is no substantial nogligence upon part of a litigant, his cause should not
be dismissed. The law favors trials upon the merits.

Cited: Abell v. Power (Co., 159 N. C., 349, 351; Jones v. Fowler,
161 N. C., 355; Helsabeck ». Grubb, 171 N. C., 338.

(170)
E. A. WELLMAN v. J. A. HORN.

(Filed 27 November, 1911.)

1. Statute of Frauds—Contract to Convey Lands—Memoranda—Lawfully
Authorized Agent,

A memorandum of a contract to convey land, written at the request
of the contracting parties and in their presence, sufficiently stating the
terms and conditions of sale, designating the lands sold, with the names
of the parties appearing therein, is sufficient to make a valid contract
under the statute of frauds.

2, Same—Signing—Name in Memoranda.

It is not necessary that a contract to convey lands be subscribed by
the party to be bound thereby, and the requirements of the statute
of frauds are met if his duly authorized agent write his name within
a sufficient memorandum of the agreement.
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3. Statute of Frauds—Ceontract to Convey Lands—Lawfully Authorized Agent
—Parol Authority.
The authority of a duly authorized agent of a party to be bound by a
contract to convey lands need not be in writing under the statute of
frauds.

4. Same—Description—Signing—Name in Memorandum,

A, having agreed to gell his home place to B, the parties requested
C to witness the terms and conditions of the sale, and B, having given
A his note in part payment of the purchase money, C, in the presence
of A and B, wrote the following memorandum of sale: “$5,000 Janu-
ary 2, 1911; $5,000 January 2, 1912. B to pay the above to A when he
makes deed to A for B’s home place, 3 October, 1910.” C read this
memorandum over to A and B, and they said it was correct. B resisted
suit to recover the purchase price on the ground of the statute of
frauds: Held, C was the lawfully authorized agent of A to write the
contract, within the meaning of the statute of frauds; the property con-
tracted for was sufficiently described; the writing of A’s name in the
memorandum was a sufficient signing, and the contract is a valid one.

Arrrar by defendant from W. J. Adams, J., at’ Summer Term, 1911,
of CLEVELAND.

The facts are sufficiently stated in the opinion of the Court by Mr.
Curer Jusrice CLARK.

Reyburn & Hoey and Burwell & Cansler for plamtiff. (171)
0. Max Gardner and O. F. Mason for defendant.

Crarg, C. J. This was an action for the specific performance of a
contraet to convey land and to recover the balance of the purchase price.
On 8 October, 1910, the plaintiff contracted orally to sell his home place
to the defendant for $10,000, one-half payable 2 January, 1911, and the
other 2 January, 1912. It was in evidence that soon afterwards the
parties by agreement went to the First National Bank to get C. C.
Blanton to witness the trade, and the defendant stated to Blanton in
plaintiff’s presence that he had bought plaintiff’s home place for $10,000
and wanted Blanton to witness the trade and wanted to make a payment
to bind the trade, and suggested $50, but upon the plaintiff’s objecting,
the defendant then and there gave his note for $500 due 2 January, 1911,
to bind the trade; Blanton wrote the note, which defendant signed, and
it was also witnessed by Blanton. It was also in evidence that therenpon
the defendant asked the plaintiff for something to bind him; that the
plaintiff gave a receipt for the $500 note, Blanton writing and witnessing
it, and that after the receipt was given the defendant said: “Now, we
had better call over the amount to be paid and when it is to be paid,”
and said: “I am to pay the remaining part of $5,000 outside of this
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note on 2 January, 1911, and T am to pay Wellman the remaining $5,000
on 2 January, 1912.”

It was further in evidence: “That Blanton drew a bank deposit slip
near him and wrote down what defendant said, as he stated it, the
defendant standing on the right of Blanton and the plaintiff on the left,
where both could sec what he was doing; that after Blanton wrote the
memorandnm he said: ‘Doys, let’s sec if we understand this trade.” Then
Blanton read over the following memorandum, which both parties agreed
was correct: ‘$5,000 2 January, 1911; $5,000 2 January, 1912. J. A.
Horu to pay the above to E. A. Wellman when he makes deed to Horn
for Wellman’s home place. 3 October, 1910.””

There was evidence in corroboration and evidence contradictory of
the above. The judge recited the above and the other evidence, and told

the jury that if they should find that Blanton in the presence of
(172) the defendant, wrote the memorandum at the request of the

defendant, embracing therein the terms of the contract, and
thereafter read it to the parties, and that the defendant then agreed that
the memorandum was a correct statement of the contract, they would
find that Blanton was lawfully authorized by the defendant to make the
memorandum, and would answer the first issue “Yes.” And uunless they
so found, to answer the first issue “No.” The jury responded “Yes.”

The statute of frauds was pleaded, but this memorandum complies
with that statute, because as the jury find the facts, there was sufficient
signing; the memorandum embraced all the essential elements of the
contract; it was sufficiently definite and contaived all the terms of the
agreement.

Under the statute of frauds it is not necessary that the contract should
be subseribed. Tt is suflicient if it is signed by the party to be charged
or by some one duly authorized by him. If the name “J. A. Horn”
in the memorandum had been signed by the defendant, it would have
been sufficient. It is cqually sufficient if “J. A. Horn” was written
therein by some one authorized by him. It is not necessary that such
authority should be in writing. There was evidence that Blanton wrote
the memorandum, including the name “J. A. Horn,” in his presence and
by his authority, and that the defendant could see bim while he was
writing.

The defendant subsequently, on 5 October, wrote the plaintiff a letter
in which he said: “T would like to git out of our land trade if it would
suit you. T eannot rent my plase so it will pay,” and went on to give
other reasons why he wished to be released. The jury found all the
other issues also in favor of the plaintiff, to wit, that the plaintiff had
tendered a good and sufficient deed, which the defendant refused to ac-
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cept, and that plaintiff had not made any fraudulent representations in
regard to the matter. The case was fully argued below and here. But
the above presents the real point in controversy, and we find no error
in the record of the trial below.

The statute of frauds, Revisal, 976, provides: “All contracts to sell
or convey any lands, ete., shall be void unless the said contract or some
memorandum or note thereof be put in writing and signed by the
party to be charged therewith, or by some other person by him (173)
thereunto lawfully authorized.”

Speaking for myself only, the statute does not require the agrecment
to pay the purchase money to be in writing, but only the contract “to
sell or convey land.” The decisions on this point have been conflicting,
and are fully stated on both sides in Brown v. Hobbs, 154 N. C.,; 546
and 547-556, in the two concurring opinions therein set out. The point
is not made in this case, and for the purpose of this decision the case
has been tried and decided both below and in this Court as if it were
conceded by the plaintiff that the contract of the defendant to pay the
purchase money was required to be in writing. The oral contract to
pay the purchase money is not controverted, nor the sufficiency of the
deseription, “the Wellman home place.”

. No error.

Cited: Robinson v. Daughtry, 171 N. C., 202.

CHARLES ROSE ET AL v. D. T. BRYAN ET AL.
(Filed 27 November, 1911.)

Homestead—Ownership and Occupation—Deeds and Conveyances—Fraud.
When the owner of lands has had his deed thereto to his wife set
aside by his creditors as fraud upon them (Revisal, secs. 961-963), and
has continued in the occupation of the lands, he is still entitled to his
homestead interest therein. Revisal, sec. 686, has no application.

Arrrar by plaintiffs from Ward, J., at March Term, 1911, of Nasn.
The facts are sufficiently stated in the opinion of the Court by M=.
Crier Justicr CLARK.

Jacob Baitle for plaintiffs.
T.T. Thorne for defendants.

Crarx, C. J. On 7 November, 1908, the defendant O. Sadler made
an assignment of all his property, including his lot of land and dwelling-
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house, for the benefit of creditors, specifying therein that the
(174) trustee should reserve and set apart his homestead exemption

in said lot. On 28 December, 1908, Sadler conveyed said lot to
his wife without any consideration. Soon thereafter the plaintiffs
docketed their judgments.

The court set aside the conveyance to the wife as void in regard to the
plaintiffs, but adjudged that the debtor, O. Sadler, was entitled to
have his homestead set apart in said lot. The plaintiffs excepted, and
that presents the only point before us.

Sadler being insolvent, the deed of gift to his wife was fraudulent at
law and void as to his creditors (Revisal, 961-963) ; but when the deed
was set aside the judgment debtor was entitled to claim his homestead
in the land conveyed. Crummen v. Bennett, 68 N. C., 494 ; Arnold ».
Hstis, 92 N. C., 162; Rankin v. Shaw, 94 N. C., 405; Dortch v. Benton,
98 N. C., 190. The land is still occupied by Sadler and he is a resident
of the State, and hence entitled to his homestecad. The court having
declared the deed of gift to his wife void, he holds the title, as to these
plaintiffs, as if no deed had been executed.

Revisal, 686, applies only to the “allotted homestead,” which it pro-
vides “shall be exermpt from levy so long as owned and oceupied by the
homesteader or by any one for him; but when conveyed by him in the
mode authorized by the Constitution, Art. X, sec. 8, the exemption
thereof ceases as to liens attaching prior to the conveyance. The home-
stead right being indestructible, the homesteader who has conveyed his
allotted homestead can have another allotted, and as often as may be
necessary.” This section has no application to this case.

The plaintiffs rely also upon Sash Co. v. Parker, 153 N. C., 130.
That also has no application. There a judgment having been docketed,
the judgment debtor and his wife subsequently conveyed the land out
of whichk the homestead might have been lotted, and the grantee took
possession.. The Court held that the judgment debtor, not “owning
and ocecupying” the land, was not entitled to have a homestead allotted
therein, and that it was subject to sale under the lien of the docketed
judgment. This has been cited with approval, Fulp v. Brown, 153
N. C., 533; Davenport v. Fleming, 154 N. C., 293. The judgment

debtor there having in a legal mode conveyed his interest in said
(175) land and given possession thereof, was no longer “owner and

occupier” of said land, and therefore could not claim a homestead
therein, and the purchaser had no right to claim the homestead of
another man against the lien of a judgment docketed against the prop-
erty before he bought it.

The judgment below is

Affirmed. ‘
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GASTON KELLY-v. ENTERPRISE LUMBER COMPANY.
(Filed 27 November, 1911.)

1. Deeds and Conveyances—Timber Reserved—Time of Cutting—Notice to
Grantor—Grantee of Timber.

A conveyance of lands reserving in the grantor all the timber of
every description, without specifying within what time the timber is
to be removed, requires by construction that the grantor should re-
move the timber within a reasonable time after noctice to do so given
by the grantee; and the grantee of the timber reserved holds the reser-
vation of the timber in the same plight as this grantor held it.

2. Deeds and Conveyances—Timber Reserved—Size—Date of Deed.
A reservation in the grantor of the timber upcen the lands conveyed
is of such trees large enough to be timber at the time of the execution
of the deed.

3. Same—Injunction—Ascertainment of Size—Experts—Reference—Power of
Court. .
When a conveyance of lands reserved in the grantor all the timber
thereon, and it appears by construction of the instrument that the trees
should be of that size as of the date of the deed, it is reversible error
for the court, not having found that the contention of the plaintiff
was not bona fide (Revisal, 809), to dissolve an order restraining the
cutting of the timber upon the defendant’s giving bond, solely upon
the ground that it was impossible to ascertain at a later date which
trees were of the required size at the date of the deed (Revisal, 809),
as such may be fairly approximated by experts, who, upon the failure
of the parties to agree, may be appointed by the court. Revisal, 519 (3).

4, Deeds and Conveyances-—Timber Reserved—Size—Specifications as to
Wood and Fence Rails—Interpretation.

A conveyance of land reserved in the grantor all timber trees thereon,
but permitted the grantee to cut firewood and fence rails from trees
“not over 14 inches in diameter 2 feet from the ground”: - Held, the
specification of the sizes of the trees from which the grantee could cut
firewood and fence rails, without prospective words, does not of itself
affect the construction of the deed that the trees large enough for
timber were reserved.

ALLEN, J., did not sit.

Aprear from Durrin, from order rendered by Pecebles, J., at (176)
chambers in New Hanover, 14 April, 1911.

The facts are sufliciently stated in the opinion of the Court by Mz.
Curer Jusrice CLARK. '

H. D. Williams -and Davis & Davis for plaintiffs.
Langston & Allen and Stevens, Beasley & Weeks for defendant.
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PLAINTIFF'S APPEAL,

Crark, O. J. The question on this appeal arises upon the con-
struction of the following reservation in a deed of 2 December, 1900,
from the Cape Fear Lumber Company to the plaintiff: “It is under-
stood and agreed by the partics to this deed, that the party of the
first part hereby conveys to the party of the second part only the land
with its agricultural privileges, together with all the necessary firewood
and fence ralls that may be needed on said land herein conveyed (until
said timber is cut by the Cape Fear Lumber Company), to be cut from
pine trees not over 14 inches in diameter 2 feet from the ground; also
two cypress trees to be marked with the name of the party of the second
party by the agent of the said Cape Fear Lumber Company; reserving
in the grantors, the said Lumber Company, all the timber of cvery
descuptlon on sald land, except as hereinbefore specified, together w1’rh
the rights and prlvﬂeges appertaining thereto.”

On 11 February, 1911, the Cape Fear Lumber Company conveyed to
the defendant, the Enterprise Lumber Company, the timber which it
had reserved in conveying the land to the plaintiff. The deed of the

Cape Fear Lumber Company to the defendant uses the following
(177) language: “The land upon which this said tract of timber stands

belongs to Gaston Kelly, having been sold to him by the Cape
Fear Lumber Company, with the timber reserved.”

Cases of this nature nsually arise where the owner conveys the timber,
reserving the land. Iere the deed of the Cape Fear Lumber Company
to the plaintiff, 2 December, 1900, conveyed the land, reserving the
timber. The court held that only the trees which were large enough to
be “timber” trees on 2 December, 1900, were reserved, but that it being
impossible to ascertain what trees had become timber trees since that
date, dissolved the injunction upon the defendant giving bond in the
sum of $5,000.

In Mining Co. v. Cotton Mills, 143 N. C., 307, the Court held:
“Whether the right to cut timber is a grant or a reservation, it expires
at the time specified. When no time is specified, the grantee of such
right takes upon the implied agreement to cut and remove within a
reasonable time; whereas when the grantor of the fee reserves or
excepts the timber, and there is no limitation to indicate when the reser-
vation shall expire, then the grantee of the fee must give notice for a
reasonable time that the grantor must cut or remove the timber in-
cluded in his reservation.” The defendant, the Enterprlse Lumber Com-
pany, here holds the reservation of ‘the tlmber in the same plight that
the Cape Fear Lumber Company held it, and the grantee of the fee,
the plaintiff Kelly, should give reasonable notice to the defendant to
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cut or remove all timber which was included in the reservation, i. e.,
such trees as were large enough to be timber at the time of the deed of
2 December, 1900.

The Court not having found as a fact that the contention of the plain-
#iff was “not bona fide,” ds required by Revisal, 809, he should have
continucd the injunction as provided by Revisal, 807, 808, as to all
trees which were not large cnough to have been “timber” on 2 December,
1900. This is not impossible of ascertainment, as his Honor held, but
may be determined by experts. The parties may possibly agree as to the
trees, or in default of agreement the court may designate an
expert or a referce for that purpose, just as a surveyor is (178)
appointed in cases of a disputed boundary.

Revisal, 519 (3), provides for a compulsory reference, “3. When
the case involves a complicated question of boundary or (is) one which
requires o personal view of the premises.”

The order requiring a bond is set aside and an injunction till the
hearing is ordered, as to all trees that were not timber trees on 2
December, 1900.

Reversed.

DEFENDANT'S APPEAL,

The sole question presented on this appeal is the ruling of his Ionor
that under the reservation in the deed above set out the grantor
reserved only such trees as were large.enough for timber trees on 2
December, 1900.

The language used is that he reserves “all the timber” of every deserip-
tion. There being no prospective words, this ruling was correct. Eobin-
son v. Gee, 26 N. C., 186; Whatled v. Smith, 47 N. C., 36; Warren v.
Short, 119 N. C., 89; Lumber Co. ». Hines, 126 N. C., 254; Hardison
v. Lumber Co., 136 N. C., 175. It is true, the deed permitted the
grantee Kelly to cut firewood and fence rails from pine trees if “not
over 14 inches in diameter 2 feet from the ground,” and also allowed
him to cut two cypress trees without restriction as to size. But these
privileges to Kelly do not aflect the fact that the grantor reserved only
the “timber trees,” without any prospective words, and therefore the
reservation was only of the trees that were large enough to be timber
trees at the date of the deed. The judgment in this respect is

Affirmed.

Cited: Powell v. Lumber Co., 163 N. C., 37; Vencer Co. v. Ange,
165 N. C., 58, 59, 60; Long v. Boyd, 169 N. C., 660.
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M. D. McCALL v. J. P. SUSTAIR.
(Filed 27 November, 1911.)

Slander— Intent— Evidenee— Lareeny— “Took” and “Stole”— Words and
Phrases—Unequivocal Terms—Burden of Proof—Questions for Jury,

In an action for damages for slanderous words spoken by defendant
of plaintiff, the evidence for plaintiff tended only to show that defendant
on several occasions had said to others that his brother had caught the
plaintiff “taking some pokes of cotton out of his patch the night before,”
which he (the defendant) believed to be true; that on another occasion
the plaintiff and defendant were together with the purpose of the latter
to “make up the trouble,” the former denying that he had taken the
cotton, the latter insisting that he had, from the information his brother
had given: Held, the evidence was not an unequivocal statement that
plaintiff had stolen the cotton, and heing capable of a different con-
struction, was properly submitted to the jury, with the burden of proof
on the plaintiff to show whether the words, in view of the circumstances
under which they were used, naturally imported that the plaintiff had
stolen the cotton, and whether defendant so intended to state.

WALKER, J., dissents; HoxkE, J., concurs in the dissenting opinion.

(179)  Appmar from Biggs, J., at May Term, 1911, of MuckrLeN-
BURG.
The facts arc sufficiently stated in the opinion of the Court by Mz.
Curer Jusries Craek,

McCall & Smith, Burwell & Cansler, and R. S. Hutchinson for

plaintiff.
Stewart & McRae and Mazwell & Keerans for defendant.

Crark, C. J. This is an action for slander, on an allegation that
the defendant had charged the plaintiff with stealing cotton, said charge
having been made on three several occasions, viz., to_John Cochrane,
to L. A. Ferguson, and to Charles Simpson. Neither justification nor
privilege was pleaded, but a denial of having charged the plaintiff
with lareeny.

The issues submitted were:
(180)  “Did the defendant speak and publish of and concerning the
plaintiff the alleged slanderous words set out in article 1 of the
complaint with the intent to thereby charge the plaintiff with the crime
of larceny ¥’

This paragraph alleged that the charge was made to one John Coch-
rane. The second issue was in the same words as to the alleged conver-
sation with L. S. Ferguson, and the third issue was in the same words
as to the alleged conversation with Charles Simpson.
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Thero was no exception to the issues. The judge in charging the jury
told them that the charge of larceny need not be made in express terms
by declaring that the person is a thief or that he has stolen, but the
imputation may be made by the use of any apt words which in connee-
tion with the other words and in view of the circumstances under which
they are used naturally import that the person spoken of has committed
the crime of larceny, and that the words were used in that sense. And
further charged them that if they found “from the greater weight of
evidence that the defendant spoke to or in the hearing of John Cochrane
words which should be reasonably construed to mean a charge of
larceny of cotton by MeCall from J. P. Sustair, and that defendant
intended to charge him with larceny in uttering said words, they would
answer the first issue ‘Yes.””

The plaintifi cxeepted because the judge inserted the words, “and
that defendant intended to charge him with larceny in uttering said
words.”

The plaintiff also excepted because the court charged the jury, “The
words, to be slanderous, must have been spoken with the intent to
charge the erime of larceny, and the words used under the circumstances
must be so understood by the hearers.”

The judge used the same instructions, that there must be an intent on
the part of the defendant to charge the plaintiff with larceny, in in-
strueting the jury on the second and third issues. This presents sub-
stantially the controversy submitted on appeal.

The proof was not that the defendant had used the word “stole,”
but that he said to Cochrane that his brother had “ketched MeCall
taking some pokes of cotton out of his cotton pateh the night
before.” As to the second issue, Ferguson testified that he (181)
“told defendant that he didn’t doubt that Thomas had lost
the cotton, but didn’t belicve that Dave MeCall got if, to which de-
fendant replied, ‘I do,” and that defendant further said: ‘I believe
Dave McCall got it, for Thomas said he had seen him get it.”” As to
the third issue, Simpson testified that the “defendant told McCall that he
had come down to make up with him,” and said, “Now, we have come
up here to make up this trouble between you and Thomas about taking
Thomas’s cotton,” to which MeCall replied, “T never took any cotton
from Thomas or any one else.” The defendant replied, “I'homas saw
you take it, and you know you got it; Thomas says you got it,” and
MeCall replied that he didu’t get it and was very sorry they accused
him of getting 1t, and he had not taken eotton from any one.

If the evidence had been that the words used were unequivocal that
the plaintiff “had stolen the cotton,” then the judge would have been
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Justlﬁed in ehargmg the jury that it they believed the evidence they
should answer the issue “Yes.” But here the words proven were that
the plaintiff had “taken the cotton.” The judge therefore properly
charged the jury that the burden was upon the plaintiff to find whether
the words in view of the circumstances under which they were used
naturally imported that the persons spoken of had committed the erime
of larceny, and that the words were used with the intent to charge the
plaintiff with larceny in uttering said words. The words were not
an express charge of larceny, because a “taking” of cotton is not neces-
sarily larceny. Whether the use of that word was intended to convey,
under the surrounding circumstances, a charge that the defendant had
“stolen” the cotton, was a matter which was properly left to the jury.

In Lucas v. Nichols, 52 N. C., 36, the Court said: “The words
used being ambiguous and capable of a double construction, it was
proper for the judge to leave it to a jury to decide under the circum-
stances whether it was intended thereby to charge the plalntlff with
a crime.’

The plaintiff contends here that this well-settled principle is not in

point, because only one opinion could be drawn as to the meaning
(182) of the langunage used. But we do not think so, and neither did

the jury to whom the matter was submitted. They have found
as a matter of fact that the defendant did not intend to charge the
plaintiff on either occasion with larceny. We cannot know how far the
jury may have been influenced by the fact that if the defendant intended
to charge the plaintiff with larceny his conduct in attempting to make
up the matter with him would have been the compounding of a felony,
and therefore that it was unlikely that he had charged the plaintiff with
the felonious taking of the cotton.

No witness testified that the word “steal” was used at any time, but
in all the conversations the word used was “take” or “got,” which does
not necessarily imply a “felonious taking”; and as to the surrounding
circumstances, there is the fact that there was an atiempt by the de-
fendant and his brother to settle the matter by getting the plaintiff
to pay for the cotton. There is also the testimony of the defendant that
he did not mean to charge the plaintiff with stealing the cotton and did
not think that the plaintiff had stolen it, and had never told any one
that he thought the plaintiff had stolen the cotton. In Hampton v.
Wilson, 18 N. C., 470, Ruffin, C. J., said that unless the words used
could bear only one construction “it was for the jury to pass upon
the intent, to be collected from the mode, extent, and circumstances
of the publication.” To same effect is Studdard v. Linwville, 10 N. C.,
474, where the Court laid down the rule, “Words to be slanderous
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must be spoken with an intent to slander and must be so understood
by the hearer.”” That case has been approved in McBrayer ». Hill, 26
N. C., 139; Pugh v. Neal, 49 N. C., 369.

The words “took” or “got” being susceptible of more than one con-
struction, the court properly left the question of the intent and meaning
of the language to the jury to say whether the hearers would reasonably
have construed them as charging larceny of the cotton. “Where in an
action for slander the words are ambiguous, but admit of slanderous
interpretation, it should be left for the jury to say under all the circum-
stances what meaning was intended.” Reeves v. Bowden, 97 N. C., 32;
Lucas v. Nichols, 52 N. C., 32. The intent with which the words
were used was left to the jury in S. v. Benton, 117 N. C., 788; (183)
Webster v. Sharpe, 116 N. C., 470, and Hudnell v. Limber Co.,

133 N. C., 169,

In Wozelka v. Hettrick, 93 N. C., 13, relied on by the plaintiff, the
defendant admitted that he spoke the words charged, which were slan-
derous per se, and the Court held that an honest belief in the truth of
the charge was not a defense and could be considered by the jury only
in mitigation of damages.

In the recent case of Fields ». Bynum, 136 N. C., 413, it was not
contended that the words spoken were of doubtful import, as in this
case, but they plainly and unequivocally charged the plaintiff Fields in
the nighttime had burned, not one, but two, sawmills of the defendant.
The language there used is set out in the opinion by Mr. Justice Brown
‘and- is too plain to admit of any doubt as to its meaning. It was not
even contended that the words were not actionable per se. The defense
was that the occasion upon which they were spoken was privileged.
The difference bhetween that case and this is plainly manifested in the
statement of facts.

No error.

WALKER, J., dissenting: A man’s intention cannot, in the nature of
things, have anything to do with the slanderous character of his words.
He is to be judged by what his words mean, and not by what his
secret intention may have been. The law gives an action for slander
because of the dangerous tendency of the words. You violate a funda-
mental maxim of the law when you say that a man may utter words
which, on their very face, mean one thing defamatory of his neighbor,

“and yet another because he did not intend that they should have that
meaning. It is not his intent that does the harm, but his actual words.
It is a well-known maxim of the law that a man is presumed to intend
the natural consequences of his acts. It ignores his hidden purpose and
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measures his liability by what he has done or said, if it is injurious
in its consequences. His secret intention is something intangible and
sometimes unprovable, and he must, therefore, be held to have meant
what his words import. If the doctrine of the majority is to be de-

clared as the law, a man may utter words outrageously derog-
(184) atory of his neighbor, and unless they constitute what the law

regards as a slander per se, he is not liable, unless he had the
bad motive. This cannot be the law. I have the highest authority
for saying that it is not. “In actions for defamation it is immaterial
what meaning the speaker intended to convey. Ile may have spoken
without any intention of injuring another’s reputation, but if he has
in fact done so, he must compensate the party. He may have meant
one thing and said another; if so, he is answerable for so inadequately
expressing his meaning. If a man in jesi conveys a serious imputation,
he jests at his peril. Or he may have used ambiguous language which
to his mind was harmless, but to which the bystanders attributed a
most injurious meaning; if so, he is liable for the injudicious phrase
he selected. What was passing in his own mind is immaterial, save
in so far as his hearers could perceive it at the time. Words cannot be
construed aceording to the secret intent of the speaker. ‘The slander
and the damage consist in the apprehension of the hearers.”” Newell on
Slander, p. 301, sec. 22.

In Belo ». Smith, 91 Tex., 221, the Court said substantially, that
in an action for using defamatory words, it is not so much the idea
which the speaker or writer intends to convey, as what he does wn fact
convey. If the language used may import a slanderous charge, its
meaning must be ascertained from the words as commonly understood,
and as to how they would impress the bystanders, and not from what
the defendant intended by it. The intention of the speaker is material,
not on the question of liability, but only as bearing on the question of
damages. The cases supporting the principle just stated are very nu-
merous, and emanate from courts of the highest authority upon the
subject. Dunlevy -v. Wolerman, 106 Mo. App., 46; Willuams v.
McKee, 98 Tenn., 139; Short v. Action, 32 Ind., 9; Hamlin v. Fantl.,
118 Wis., 5%4; Jackson v. Williams, 92 Ark., 4; Hatch v. Polter,
I11., 43 Am. Dec., 88. In Rogers v. Kline, 31 Am. (Miss.), 389, the Court

sald: “The absence of this intent or purpose does not per se
(185) exonerate the publishers of thé article from responsibility if in

fact such language was used in it as would inflict an illegal injury
on plaintiff; for the injury to him would be all the same, whether it was
the result of design on the part of defendants or of their carelessness and
negligence.” :

148



N.C.] FALL TERM, 1911.

McCALL v. SUSTAIR.

T have not discussed the question whether the words used, being in
their nature an unequivocal though not direet charge of larceny, are
actionable per se. There is aunthority for saying that they are, and
gimilar words have been held to constitute slander per se. IHstes v.
Autrobus, 13 Am. Dee. (Mo.), 496; Hinseley v. Sheets, 63 Am. Si. -
(1l. App.), 356; Alcorn v. Bass, 17 Ind. App., 500; Bornman v. Boyer,
5 Am. Dec. (Pa.), 380. In Alcorn v. Bass, supre, the Court said: “If
the words charged, taken in connection with the circumstances under
which they are alleged to have been spoken, were calculated to induce
the hearers to suspect that the plaintiff was guilty of the erime of larceny,
they were actionable. Drummond v. Leslie, 5 Blackf., 453. The words
alleged to have been spoken by appellant, “Well, T believe you took it,’
were not actionable per se, but they might be so by reason of extrinsic
facts, including other words spoken in the same conversation.” See,
also, Wozelka »v. Hettrick, 93 N. C., 10, which seems to be practically
to the same effect.

In this case, the words uttered, under any possible or reasonable
construction of them, clearly and wnmistakably implied a charge of
slander, and they present a very aggravated case. The use of them was
the equivalent of saying that the defendant had stolen the cotton, and,
therefore, they amounted to a charge of larceny; in other words, they
meant that the plaintiff had commitied larceny, and nothing else. The
law does not permit a man to clearly insinuate, in the presence and hear-
ing of others and in the most insulting way, that his neighbor, who is
“also present, has stolen cotton, and excuse himself because he did not
say, in so many words, and in direct and positive speech, that he had
stolen it. The insinuation, under the circumstances, stands for the
express charge, for it does just as much harm and tends to a breach of the
peace. If a fight had ensued, we would not hesitate to hold the
defendant guilty of an affray, because of the provocation he gave. (186)
I cannot well distinguish the words in this case from those which
were held, at this term, in Fields v. Bynum, 156 N. C.; 413, to be
actionable, except in this respect, that they are more offensive and more
significant of a purposc to slander and defame the plaintiff. In that
case, the defendant accused the plaintiff of burning the mill, and added
thaf his neighbors believed it, as he burnt it last June; while in this
case the defendant plainly accused the plaintiff of stealing the cotton,
if his words mean anything at all. What were they? “I have been
over to my brother Tom’s helping to watch his cotton, as Dave McCall
has been taking it”; that his brother had caught him “taking some
pokes of cotton out of the patch the night before.” He said to plaintiff
that his brother had told him he had taken the cotton, and he had
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better fix it up. This was in the presence of Charles Simpson. Even
after plaintiff had denied taking the cotton, he repeated the charge
against him, saying: “Thomas saw you take it, and you know you
got it,” and upon further denial, he persisted in making the accusation.
In the Fields case there was no more unequivocal charge of arson than
in this case of larceny. In both cases the words imputed but one thing,
the perpertation of a felony—in the one case, arson, and in the other,
larceny; and it is impossible to make anything else out of them. In the
Fields case the words were not privileged because of the time, place,
and manner of using them. That was one question in the case; the other
was whether they were actionable, to which we gave an affirmative
answer.

But it 1s said that the issues submitted were those raised by the
plaintiff’s own' allegations and the denials of the answers. I do not
so understand the allegations of the complaint. The words are set out
with an innuendo, the office of which is to show the meaning and appli-.
cation of the charge, and is merely explanatory of the preceding words.
Tt is said to mean no more than id est (that is) or scilicet (a word used
in pleadings, as introductory to a more particular statement of matters
previously mentioned in general terms. Black’s Diet. (1 Ed.), 626; 25

Cyc., 449. Tt 1s intended to disclose the injurious sense imported
(187) by the charge. 25 Cyc., 451. Where the words are actionable

per se or the meaning of the publication is plain and unam-
biguous, the use of it is not required, as its peculiar funection is to point
the meaning of the words. It has no reference to the intention of the
speaker who made the charge. It is what he says and his words mean,
and not what he intended, that hurts, or makes his vietim smart under
his plain accusation; and so it has been said that want of actual intent
to injure furnishes no legal excuse. Read, then, the complaint in the
light of these prineiples, and we find that nothing is said about intent,
but everything about the meaning of the defendant’s words, if it was
necessary to explain that which was perfectly intelligible. No reason-
able man In that audience could have heard the words without
knowing instantly and without the trouble of thinking, what the de-
fendant meant. Tt was, therefore, prejudical error to inject into the
issues submitted by the court, the question of intent. The court should
have accepted, and submiited to the jury, the issues tendercd by the
plaintiff. The charge also was erroncous, in that it made the liability
of the defendant turn entirely upon the intent with which the words
were used, and not upon their meaning and the impression they made
and were ealculated to make upon his hearers, or, at least, the court
laid too much emphasis upon the intent and misled the jury. They
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may have found the words to have been slanderous, and yet gave the
verdict against the plaintiff, because they did not find that he had the
intent to slander. This error in the charge is the subject of several
of the assignments of error, and permeates the entire change. It is more
pronounced in the instruction, that “words to be slanderous must be
spoken with the intent to charge the crime of larceny,” which is duly
excepted to in the second assignment of error. I do not understand that
to be the law, but rather the meaning and effect of the words which are
used, without regard to the intent, which would not injure if the words
had not been spoken.

My conelusion is that there should be a new trial for the alleged error.

Hoxe, J., concurs in this opinion.

Cited: 8. c., 161 N. C., 213.

(188)
THE FARRISH-STAFFORD COMPANY v. CHARLOTTE COTTON MILLS.

(Filed 27 November, 1911.)

Corporations, Insolvent — Factors — Contracts — Consideration — Preferred
Stock—Debtor and Creditor—Distribution.

An agreement entered into by a manufacturing corporation and a
factor provided that the latter should take a certain amount of pre-
ferred stock in the former, and so long as he held the stock he should
sell at a certain commission the product of the corporation, the stock
to be taken up by the corporation if the account was changed. By
mutual consent this agreement was transferred by the factor to the
plaintiff along with the preferred stock, and the corporation having
become insolvent, the plaintiff seeks as a creditor a priority of pay-
ment of his stock to the other preferred stock issued by the corporation,
there being insufficient funds after the payment of debts to pay this
stock in full: Held, (1) the contract did not contemplate the insolvency
of the corporation, and hence the question as to whether the corpora-
tion could thus retire its stock did not arise: (2) the plaintiff was not
to be regarded as a creditor. He was entitled only to his pro rata part
in the distribution of the funds with the other holders of the preferred
stock.

Apprar from Adams, J., at October Term, 1911, of MECKLENBURG.
Civil action submitted upon an agreed state of facts. His Honor gave
judgment for defendant, and plaintiff appealed. '

J. Crawford Biggs and F. L. Fuller for plaintiff.
Tillett & Guthrie for defendant.
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Brown, J. This case agreed, which embraces much correspondence
unnecessary to set out, discloses that Eldvedge, Lewis & Co., commission
merchants of New York, were the factors of defendant, sold its product
on commission, and advanced it money as its needs demanded. To re-
tain defendant’s business that firm hecame preferred stockholders in
defendant corporation. By mutual consent the account was transferred to
plaintiff, in consideration of which {wo hundred and fifty shares of
preferred stock of defendant were issued to plaintiff, for which it paid

$25,000. Tt has held this stock for many years and received
(189) dividends at 7 per cent annually thereon, aggregating $7,000.
The defendant went into voluntary liquidation in May, 1908,
under the provisions of section 1195 of the Revisal, and the directors,
D. W. Oates, J. M. Oates, and R. M. Oates, became trustees in dissolu-
tion. These trustees have paid all the debts of the corporation and
converted info money all of its assets, and are now prepared to distribute
these assets among those entitled thereto. There is not a sufficient amount
to pay the preferred stockholders in full. The question before the Court
under the facts stated is whether the plaintiff is a stockholder and,
therefore, entitled only to its ratable share of the assets, or whether the
plaintiff is a ereditor and entitled to be paid in full.

The contract or agreement between the parties is contained in their
correspondence, the substance of which is that plaintiff on 29 August,
1903, in order to secure defendant’s business and become its factor,
offered to loan it $25,000 and take as collateral security the same amount
in preferred stock. This proposition was declined, the defendant stating
to plaintiff that it did not care to increase its indebtedness.

"Thereupon plaintiff at once wired defendant to forward certificate
for two hundred and fifty shares preferred stock, as check for same
was being then mailed. At same time plaintiff wrote defendant con-
firming the telegram, and saying: “Our understanding of the agreement
between us is as follows: We are to represent the entire production of
your mill and receive as compensation therefor 5 per cent commission
on all goods made and shipped, we to gnarantee the accounts. We will
remit you on the 15th and 1st of each month for all invoices in hand
up to those dates. This arrangement to remain in effect just so long
as we hold the $25,000 worth of preferred stock. Should you for any
reason desire to change the account you are to take up this stock
at par.” A

It is unnecessary to consider the feature of the case so learnedly
argued by counsel on both sides, as to the power of a corporation to
redeem or refire the stock of one shareholder to the prejudice of others. -
It is elementary that a corporation as a rule must treat all shareholders
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of the safe class alike. We are of opinion that the plaintiff (190)
was never a creditor of the defendant for the $25,000, and is only
a preferred stockholder and must share with the others of like class.

The contingency has never happened which is referred to in letter
from which we have quoted, when according to the agreement the de-
fendant could be called on to redecem the stock. Defendant’s account
has never been changed, or transferred {rom plaintiff to another factor.
The defendant has continued to do business continuously with plaintiff
from that date until it has ceased to manufacture. The record shows
that at the time the defendant went into voluntary liquidation in May,
1908, the plaintiff had on hand a stock of goods of the defendant which
it continued to sell and receive its commission until 23 October, 1909,
when the last goods were sold. At the time of the sale of the last goods
which the plaintiff had on hand, the account being balanced, disclosed
that the plaintiff owed the defendant on account $946.31, and the plain-
tiff still owes this amount to the defendant on account.

The agreement did not mention the voluntary retirement of the de-
fendant from business or its failure in business and subsequent insol-
vency. Those contingencies do not seem to have been in the contem-
plation or thoughts of either party. Evidently the plaintiff was willing
to take the chances as to those.

We find nothing in the agreement which could prevent the defendant
from going out of business, or which required it to take back the stock
in case 1t did.

The judgment is

Affirmed.

Cited: Codperative Asso. v. Boyd, 171 N. C., 189.

(191)
COMMISSIONERS OF CLEVELAND COUNTY v. BANK OF GASTONIA.

(Filed 27 Noyember, 1911.)

1. Precinets—Quasi-munieipal Corporations—Powers,

In this case Held, that Kings Mountain Precinct in No. 4 Township,
Cleveland County, is a quasi-municipal corporation created by the State
and vested with certain corporate powers. Smith v. School Trusiees,
141 N. C., 143; Board of Trustees v. Webb, 155 N. C., 379, cited and
applied.
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2, Bond Issues— Precinets— Legislative Authority— Sinking Funds— Re-
stricted Levy—Negotiable Instruments—Particular Fund.

A legislative act empowering the issuance of bonds by a precinct for
building and maintaining, etec., its public roads, authorizing taxes to be
computed and levied on all taxable property therein, does not restrict the
payment of the bonds so as to render them nonnegotiable by providing
a maximum rate of taxation upon the property and poll; and, further,
that “no sinking fund shall be created within less than ten years from
‘the date of issuing said bonds,” but allowing the properly constituted
authorities to use, for the purposes of the act, “such sums of money re-
maining after the interest on said bonds shall have been paid”; and
the bonds issued thereunder containing an wunconditional promise to
pay a sum certain in money at a fixed time to bearer, are a compliance
with the provisions of our negotiable instrument act as to the nego-
tiability of a paper, which indicates a particular fund out of which
reimbursement is to be made or a particular account to be debited with
the amount.

AppEaL from Webb, J., at February Term, 1911, of CLEVELAND.
Controversy submitted without action. His Honor rendered judg-
ment for plaintiff, and defendant appealed.

Reyburn & Hoey for plaintiff.
Jones & Timberlake for defendant.

(192) Browx, J. By the act of Assembly, ch. 429, Public-Local Laws

1911, Kings Mountain Precinct in No. 4 Township, Cleveland
County, is authorized to issue honds in sum of $25,000 for the purpose
of building roads, repairing those in existence, and for other purposes
named in the act. An election was held and the act adopted and ap-
proved by a large majority of the qualified voters of the precinct. Kings
Mountain Precinet in No. 4 Township, Cleveland County, has existed
under well-known boundary lines for more than thirty years, and com-
prises an area of over 22,000 acres of land, the town of Kings Mountain
being also situate therein.

The act also provides for a “Highway Commission of Kings Mountain
Precinet,” and gives it appropriate powers as a body corporate and
politie.

Section 4 of the act provides for the levy within the township of a
special tax to pay the interest on the bonds and eventually also to
provide a sinking fund.

It is contended by defendant that the bonds are not negotiable, and
are not a valid obligation of the precinct, because of the proviso in
section 4 of the act. The entire section reads as follows:

Skc. 4. In order to pay the interest on said bonds, create a sinking
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fund for taking up sald bonds at maturity, to compensate laborers
employed on the roads in Kings Mountain Precinct, in No. 4 Township,
and to establish, alter, repair, survey, lay out, grade, construct, main-
tain, and build the public roads and highways of Kings Mountain
Precinct, in No. 4 Township, in Cleveland County, in good condition,
the board of commissioners of the county of Cleveland, or other authori-
ties vested with power of levying taxes for said county, shall annually
compute and levy, at the time of levying other county taxes, a sufficient
tax on all polls, real estate, and all personal property and all other
subjects of taxation in said Kings Mountain Precinct which said com-
missioners or other authorities now or hereafter may be allowed to
levy taxes upon for any purpose whatever, always observing the con-
stitutional equation between taxes on property and taxes on polls:
Provided, there shall not at any time be levied in Kings Mountain
Precinet, in No. 4 Township, in the county of Cleveland, for the purpose
of road improvement, and including all expenditures made neces-

sary by this act or any act or statute now existing, a tax greater (193)
- than twenty-five (25) cents upon the one hundred dollars ($100)

worth of property and seventy-five (75) cents on each poll: Provided
further, that no sinking fund shall be created by such levy within less
time than ten years from the date of issuing said bonds, but the high-
way commission hereinafter created may use for the purpose of this
act such sums of money remaining after the interest on said bonds shall
have been paid, for the purpose of carrying out the provisions of this aect.

We see nothing in this proviso, or in the whole act, which destroys
the negotiability of the bonds. They contain an unconditional promise
to pay a sum certain in money at a fixed time, and are payable to bearer,
and fulfill all the requirements of negotiability. They are not promises
to pay out of any particular fund, and the act by virtue of which they
are issued does not profess to restrict their payment out of a particular
fund.

Kings Mountain Precinct is a quasi-municipal corporation created
by the State and vested with certain corporate powers. Smith v. School
Trustees, 141 N. C., 143 ; Trustess v. Webb, 155 N. C., 379, and cases
therein cited.

These bonds are the general and unrestricted obligation of that body
corporate. They are not payable solely out of a particular fund,
although a particular fund is provided for their payment. They there-
fore do not come within the deseription of the negotiable instrument
act as nannegotiable paper, for that instrument especially provides
that “an unqualified order or promise to pay is unconditional within
the meaning of this chapter, though coupled with (1) an indication of
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a particular fund out of which reimbursement is to be made, or a
particular account to be debited with the amount.”

The fact that the special tax is limited to 25 cents on the property
and 75 cents on the poll may affect the value of the bonds, possibly,
but does not affect the ultimate liability of the precinet for their pay-
ment in full.

As said by the Supreme Court of the United States in U. 8.

(194) v. County of Clark, 96 T. 8., 211, “Limitations upon a

special fund provided to aid in the payment of a debt are in

no sense restrictions of the liability of the debtors.”” 2 Daniel Neg.

Inst. (4 Ed.), sec. 1491c; Hotel Co. v. Red Springs, ante, 137, and cases
therein cited.

As we have heretofore substantially said in above cited case, in the
event the special tax is insufficient to meet the demand upon it for
interest and sinking fund requirements, the Legislature may authorize
its increase, or the growth of the precinet and the increase in the taxable
value of property render such increase unnecessary.

The judgment is

Affirmoed.

W. C. NELSON v. ATLANTIC COAST LINE RAILROAD COMPANY.
(Filed 27 November, 1911.)

1. Railroads—Relief Department—Rules and Regulations—Sick Benefits—
Ability to Work—Arbitration and Award.

A contract which provides that the amount of damages which may
be recovered, or the existence of any fact which may enter into the
right to recover, shall be submitted to arbitration, provided the right of
action is not embraced in the agreement, is valid and will be upheld.
Hence, if the principles governing arbitration and award were ap-
plicable, when a member of the relief department of a railroad company
has voluntarily appealed to the advisory committee of the relief de-
partment of a railroad company, under the rules and regulations of the
department, upon the question &ds to whether he was able to again re-
sume his work, or continue to receive the sick benefits he had been
drawing, he will be presumed to know the rules and regulations ap-
plicable and to have acquiesced in this method of adjustment, and is
bound by the final decision of the committee, made in good faith and
without oppression or fraud. The application of this doctrine to benefit
societies and fraternal orders discussed by ALLEN, J.

2. Railroads—Relief Departments—Contract—Rules and Regulations—De-
cisions of Department—Collateral Attack—Fraud. .

The decision of the advisory board of a railroad company’s relief de-

partment rendered on appeal to it by its member from the decision of
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the superintendent that he had sufficiently recovered of a sickness, not
claimed through negligent act of the defendant, to resume work and

- cause the cessation of the benefits he had been receiving, cannot be col-
laterally attacked in an action brought in the courts, when rendered in
good faith and in the absence of oppression or fraud.

Cragrk, C. J., concurring in result.

(195)  Arprar from Ferguson, J., at March Term, 1911, of Prrr.

This 1s an action to recover bencfits, which the plaintiff alleges
he is entitled to under the rules and regulations of the relief department
of the defendant.

The plaintiff, an employee of defendant, became a member of the
relief department on 28 June, 1902, and paid his dues, amounting to
$6.15, up to 6 September, 1902, when he was accidentally injured.

After his injury he was paid, as benefits on account of his disability
to work, $1 per day for twelve months, and thereafter 50 cents per day
up to 15 May, 1905, making a total of $673.50.

On or about the last day, the superintendent of the department decided
that the plaintiff was able to return to work, and he was notified to do
so, but he refused, contending that he was still unable to work.

The plaintiff appealed from the decision of the superintendent to the
advisory committee, and cmployed counsel to represent him. Ile was
given a hearing by the committee, and this tribunal held that he was
no longer under disability.

He then began this action, and the defendant pleads as a
defcnse, the rules and regulatlons of the department and the de- (196)
cision of the advisory committee.

There is no evidence of fraud and no claim that the injury to the
plaintiff was due to negligence. The regulations of the department
are fully stated in Barden v. R. R., 152 N. C., 318, and in King v.
R. R., ante, 44, and it is not necessary to do more than quote the part

. particularly relied on, which is as follows:

“65. All claims of members, or of their beneficiaries or other repre-
sentatives, for beneﬁts, and all questions or controversies of whatsoever
character, arising in any manner or between any partles or persons,
in connection with the relief department or the operation thereof, whether
as to the construction of language or the meaning of the regulations or
acts in conncetion with the operation of the department, shall be sub-
mitted to the determination of the superintendent, whose decision shall
be final and conelusive thereof, unless a written appeal from his decision

_ is made to the committee.
“Tf the party or parties so submitting any matter to the superintendent
shall be dissatisfied with his decision, such party or parties shall appeal
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to the committee within thirty days after notice to the parties interested
of the decision of the superintendent.

“When an appeal is taken to the committee, it shall be heard by said
committee without further notice at their next stated meeting, or at
such future mecting or time as they may designate, and shall be de-
termined by vote of the majority of a quorum, or of any other number
not less than a quorum of the members present at such meeting, and the
decision arrived at thereon by the committee shall be final and conclusive
upon all parties without exception or approval.”

There was evidence on the part of the plaintiff that he was unable
to work on 15 May, 1905, and that this disability continued up to the
time of the trial, and evidence to the contrary by the defendant.

The defendant requested the following special instruction, which was
refused, and defendant excepted :

“That if you believe the evidence in the case, the plaintiff
(197) was at the time of the alleged injury a member of the relief
department of the Atlantic Coast Line Company, and agreed to
be bound by the rules and regulations of said relief department, and
accepted benefits therefrom in accordance with the said rules and regu-
lations, and that there is no evidence of any fraud or deceit of any
character practiced upon the plaintiff, either in signing the application
for membership in said relief department or in indueing him to accept
the benefits in said department after his said injury; and that the
plaintiff voluntarily accepted benefits and elected thereby to obtain his
rights under said contract in accordance with the rules and regulations
of said relief department; and the court, thercfore, charges you that as
the plaintiff has submitted the questions in controversy in this action
to the tribunal provided for in the rules and regulations of said relief
department, of which he was a member, and the same having been duly
and orderly considered by said advisory committee of said rclief depart-
meut, the plaintiff under the terms of his contract, as a matter of law, is
bound thereby, and he cannot maintain this action, no fraud or undue’
influence having been proven, you will answer the issue as to the right
of recovery by plaintiff in this action ‘No.””

There was a verdiet and judgment in favor of the plaintiff, and defend-

ant excepted and appealed.

Julius Brown for plaintiff.
Harry Skinner for defendant.

Arimn, J., after stating the case: The question involved in this case
is of general importance, and the principle announced will determine,
in this State, the right of all benefit societies and fraternal orders, which
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provide for the payment of benefits to sick or disabled members, to .
establish, within the society or order, some tribunal with power to

investigate the fact upon which the mght to the benefit may depend and

whose decision shall be final, unless impeached for fraud.

We cannot declare that the decision of such a tribunal is binding upon
a member who belongs to a fraternal order, and refuse to enforce it,
on substantially the same facts, because it is invoked in behalf of the
relief department of a rallroad

The principal contentions of the plaintiff, assailing the valid-
ity of the decision of the advisory committee, are that it iz (198)
practically an arbitration; that on the facts developed a prop-
erty right is involved ; that an agreement to submit such a right to arbi-
tration in advance of the controversy is invalid, because it is an agree-
ment which ousts the courts of their jurisdiction, and that the advisory
committee was not fairly constituted.

The defendant replies that if the action of the advisory committee
is to be governed by the striet rules of an arbitration, no property right
was submitted to the committee, but only the ascertainment of a single
fact, that the committee was impartially constituted ; and if not, that the
plaintiff submitted his claim with full knowledge of the facts, and that
there has been an award, which is final.

The defendant further says that the principles relied on are not
applied, without qualification, in behalf of a member of an organization,
who acquires his property right under and by virtue of its regulations.

There is some difference of opinion as to the motive behind the adop-
tion of the rule that an agreement in advarce of a controversy to sub-
mit all questions of law and fact to arbitration is not enforcible, some
attributing it to the jealousy of the courts and a desire to repress all
attempts to encroach on the exclusiveness of their jurisdiction, and others
to an aversion, from reasons of public policy, to sanction contracts by
which the protection which the law affords the individual ecitizen is
renounced (Canal Co. v. Coal Co., 530 N. Y. 258), but the tendency of
the later decisions is to relax the rule.

In the case from New York, the Court says:

“An agreement of this character induced by fraud, or overreaching,
or entered into unadvisedly through ignorance, folly, or undue pressure,
might well be refused a specific performance, or disregarded when set
up as a defense to an action. But when the parties stand on an equal
footing, and intelligently and deliberately, in making their executory
contracts, provide for an amicable adjustment of any difference that may
arise, either by arbitration or otherwise, it is not easy to assign, at this
day, any good reason why the contract should not stand, and the parties
made to abide by it and the judgment of the tribunal of their
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. (199) choice. Were the guestion res nova, I apprehend that a party
would not now be permitted, in the absence of fraud or some
peculiar circumstances entitling him to relief, to repudiate his agree-
ment to submit to arbitration and seek a remedy at law, when his
adversary had not refused to arbitrate, or in any way obstructed or
hindered the arbitration agreed upon. . . . The better way, doubtless,
is to give effect to contracts, when lawful in themselves, according to
their terms and the intent of the parties, and any departure from this
principle is an anomaly in the law, not to be extended or applied to new
cases unless they come within the letter and spirit of the decisions already
made. The tendency of the more recent decisions is to narrow rather than
enlarge the operation and effect of prior decisions, limiting the power
of contracting parties to provide a tribunal for the adjustment of possible
differences without a resort to ecourts of law; and the rule is essentially
modified and qualified.”

This is in line with the statement of Chapman, J., in Hood v. Harts-
horn, 100 Mass.,, 117, that “judicial iribunals are provided by the
Government to enable parties to enforce their rights when other means
fail, but not to hinder them from adjusting their differences themselves,
or by agents of their own selection,” and with the remark of Pollock, B.,
in Dawson v. Fitzgerald, 1 Ex. D., 257, that “it has been shown, not
only by decisions, but the legislation of late years, that the same
plous reverence is not felt for htlgatlon in an open court that was felt
in the olden time.”

There would appear to be some contradiction for the same Court
to say that “The settlement of controversies by arbitration is looked on
with great favor by the courts” (Hurdle v. Stallings, 109 N. C,; 6),
and then refuse to permit the members of an organization to agree
upon a plan for determlmng when a member is able to return to his
work.

The rule as to agreements to arbitrate has been modified from time
to time until now it is generally accepted that it is competent to contract
that the gmount of damages which may be recovered, or the existence

of any fact which may enter into the right to recover, shall be
(200) submitted to arbitration, provided the right of action is not
embraced in the agreement.

In the 1ead1ng Enghsh case of Scott v.” Avery, 5 H. L., 811 it was
held that a provision of a mutual insurance company Was vahd “that
the sum to be paid to any insurer for loss should, in the first instance,
be ascertained by the committee; but if a difference should arise between
the insurer and the committee, ‘relative to the settling of any loss, or
to'a claim for average, or any other matter relating to the insurance,’
the difference was to be referred to arbitration,” and Lord Coleridge
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thus speaking of this provision: “The principle of law which is relied
on by the plaintiff in error is agreed on. The difference between the
parties is upon the question whether it governs the present case, and this
must be decided by determining the true construction of the agreement.
If two parties enter into a contract, for the breach of which in any
particular an action lies, they cannot make it a binding term that in such
event no action shall be maintainable, but that the only remedy shall
be by reference to arbitration. Whether this rests on a satisfactory
principle or not may well be questioned ; but it has been so long settled
that it cannot be disturbed. The courts will not enforce or sanction
an agreement which deprives the subject of that recourse to their juris-
diction, which has been considered a right inalienable, even by the
concurrent will of the parties. But nothing prevents parties from ascer-
taining and constituting as they please the cause of action which is
to become the subject-matter of decision by the courts.”

Again, it is sald in Assurance Co. v. Hall, 112 Ala., 823: “The princi-
ple is that when the agreement to arbitrate includes the whole subject-
matter of difference, so that the right of the party to resort to the
courts of his country for the determination of his suit or claim is abso-
lutely and effectually waived, such an agreement is against public policy
and void. We adhere to that conclusion. The courts clearly distinguish
between an agreement which refers to arbitration the extent or amount
of damages to be recovered, but leaves the parties free to have the right
to recover or liability of the other party determined by the courts, and
those agreements which refer to arbitration the authority to
determine the right of the one to recover or the liability of the (201)
other. The former are upheld and enforced, while the latter are
declared to be against public policy and not binding.”

In Holmes v. Rickett, 56 Cal., 318, the case from New York (Canal
Co. v. Coal Co., supra) and Scott v. Avery, supre, are cited with ap-
proval, and particularly the statement in the latter case: “But nothing
prevents parties from ascertaining and constituting as they please the
cause of action which is to become the subject-matter of decision by the
courts.” ‘

The original doetrine, with its modifications, is well summed up by
Justice Manning in Kelly v. Trimont Lodge, 154 N, C.; 100: “Our
Court has uniformly held to the doctrine that when a cause of action
has arigen, the courts cannot be ousted of their jurisdiction by agree-
ments, previously entered into, to submit the liabilities and rights of
the parties to the determination of other tribunals named in the agree-
ment; but it has been also generally held that the agreement to submit
the particular question of the amount of loss or damage of the assured
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under an insurance policy is not against publie policy and is sustained.
That is simply a method for the ascertainment of a single fact, and not
the determination of the legal liability of the insurer,” citing Mfg. Co.
v. Assur. Co., 106 N. C., 28; and in Brady v. Ins. Co., 115 N. C., 354,
Justice Avery says the proposition is well settled that an agreement to
submit to arbitration the single question of the amount of loss by fire is
valid.

Under these authorities, and particularly under the declaration of our
own Court, and treating the agreement as one for arbitration, pure and
simple, the defendant might well contend that its liability to pay benefits
being admitted, when the plaintiff is under disability, that it was
competent for the parties to agree in advance that the single fact of
disability should be determined by arbitration.

But the case is stronger for the defendant than this, as the plaintiff
has voluntarily submitted his claim to the arbitrament of the advisory
committee, and an award has been rendered against him.

The authorities seem to agree that although an agreement to

(202) arbitrate the entire controversy is not enforcible, and that

prior to the award either party may revoke the agreement, that

if he fails to do so, and enters upon the arbitration, and an award is
made, he is bound.

In Tobey v. Bristol, 23 Fed. Cases, 1321, Judge Story, after discuss-
ing the power of revocation, says: “But where an award has been made
before the revocation, it will be held obligatory, and the parties will
not be allowed to revoke it, and the courts of law, as well as of equity,
will enforee it.”

The same principle is declared by Justice Walker at the last term, in
Williams v. Mfg. Co., 154 N. C., 208, in which he says: “After the
arbitrators have acted and rendered an award, the case is very different.
Their decision (that of the arbitrators) is binding upon the parties, and
can be successfully impeached only upon the grounds which would
invalidate any other judgment.. This distinction between a mere agree-
ment to submit and a submission consummated by an award is uniformly
recognized by the authorities.”

Nor can the plaintiff now object that the members of the advisory
committee were interested, or partial, if such is the fact, because he knew
how it was constituted when he became a member of the department,
and at the time he submitted his claim to them.

As was said by Justice. Shepherd in Pearson v. Barringer, 109 N, C,,
398: “It is well settled that parties knowing the facts may submit their
difference to any person, whether he is interested in the matters involved
(Navigation Co. v. Fenton, £ W. & S. (Pa.), 205), or is related to
one of the parties; and the award will be binding upon them.” (6 Wait's
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Aect. and Def., 519; Morsc or Arbitration, 105.) But if the submission
is made in ignorance of such incompetency, the award may be avoided.
No relief, however, will be granted unless objection is made as soon as
the aggrieved party becomes aware of the facts; and if after the sub-
mission he acquires such knowledge and permits the award to be made
without objection, it is treated as a waiver, and the award will not be
disturbed. Davis v. Forshee, 34 Ala., 107. ‘A party,” says Morse on
Arbitration (supra), ‘will not be allowed to lie by after he has attained
the knowledge and proceed with the hearing without objection,
thereby accumulating expense and taking the chance of a de- (203)
cision in his favor, and then, at a later stage, or after a decision

has been or seems likely to bo rendered against him, for the first time
produce and urge his objection.’” From these and other authorities it
would seem clear that when one seeks to impeach an award he must
show that he made objection as soon as he discovered the disqualifying
facts.”

If, therefore, we applied the rules governing arbitration and awards,
we would hold upon the facts in this record that it was competent for
the parties to agree in advance to submit to arbitration the single question
of the ability of the plaintiff to return to his work, and that an award
rendered on such an agreement would be valid, when free from oppression
or fraud.

The rights of the parfies cannot, however, be determined strictly upon
the principle governing arbitrations, because the plaintiff acquires his
right to the benefits he claims under the rules of the relief department,
and he has by contract attached to the enjoyment of these benefits the
condition that he will abide by all reasonable regulations.

There is no question of negligence involved, and the plaintiff does not
say that the provisions of the relief department are against publie
policy and void. On the contrary, he demands relief because he is a
member of the department and under its provisions. Ie says that,
having contributed dues amounting to $6.15 before he was accidentally
injured, and having received benefits amounting to $673.50 on account
of his injuries, that when the department, upon an appeal by him, in
aceordance with the by-laws, decides that he is able to return to work,
he may refuse to do so, and that the regulations providing for a tribunal
to decide this single question have no binding force.

The authorities upon this question are in much conflict. All seem to
agree that when the regulation of an organization relates to its internal
policy, or to a question of membership, that the action of the organiza-
tion, according to the 1egulations is, in the absence of fraud, conclusive;
but there is a difference of opinion as to what is a property I'lf"ht and as
to the effect of the regnlation when a property right is involved. '
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Some courts hold that when a property right is involved, the
(204) member must first seek redress inside of the order, and that,
having done so, he may then resort to the courts. Others hold
that if ‘there is no inhibition against resorting to the courts, he may
do so in the first instance. Others, that he must resort to the order first,
if the regulations so require, and then to the courts, although the regu-
lations say that the decision by the tribunal in the order shall be final.
And others, that the decision rendered according to the regulations of
the order is final and conclusive. Vandyke’s case, 3 Whar. (Pa.), 312;
Barker v, Great Hive, 135 Mich., 400; Van Poucke v. St. Vincent,
63 Mich., 381; Ry. Ben. Assn. v. Robinson, 147 TIIl., 159; Cotter v.
A. 0. U. W., 23 Mont., 90; Loefler v. M. W., 100 Wis., 85; Eood .
Ben, Assn., 31 Fed., 62; Osceola Tribe v. Schmidt, 57 Md., 105; Ana-
costa, Tribe v. Murbach, 18 Md., 91; Sanderson v. Railroad Trainmen,
204 Pa. St., 183; Robinson v. Templar Lodge, 117 Cal,, 371; Lodge
v. Grogan, 44 I11., 111; Knights of Pythias v. Wilson, 66 Fed., 785.

In Vandyke's case the charter of a private corporation provided that
if any member should be found bresking the rules of the society he
should be served with a notice to attend to answer at the next stated
meeting, after which a decision should be made by ballot, and if two-
thirds considered him guilty, he should be dealt with agreeably to the
by-laws. The by-laws provided that no member should be entitled to
receive any benefit from the society whose complaints ave the result of
intoxication, ete. A member having been expelled by the requisite
majority, on the ground of intoxication, after due notice, ete., he brought
an action in the court of common pleag to recover the allowance
granted to disabled members, and it was held that the regularity of the
proceedings to expel him could not be inquired into in that action,
and that the court had no jurisdiction to compel payment of the
allowance.

Chief Justice Gibson, who wrote the opinion, says: “Into the regu-
- larity of these proceedings it is not permitted us to look. The sentence
of the society, acting in a judicial capacity and with undoubted jurisdie-
tion of the subject-matter, is not to be questioned collaterally, while it
remains unreversed by superior authority.”

It will be noted that in this case the tribunal provided in the

(205) order decided the question of intoxication; and its decision

was held to be conclusive, and upon it the right to benefits was
denied.

In Sanderson v. Brotherhood of Trainmen, supra, speaking to the
same question, the Court says: “In the case at bar the plaintiff’s state-
ment clearly shows that the constitution of the order provides a tribunal
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to decide the very question now in controversy in this case, to wit,
whether or not the plaintiff’s claim amounted to total disability. In
accepting the certificate the plaintiff agreed, with the other members of
the beneficial order, that he would submit this question to the tribunal
so constituted. It was a tribunal of his own choice. It was doubtless
provided for the express purpose of preventing litigation, and thereby
to prevent the funds of the order from being taken and used in defend-
ing suits. It is to the interest of every member of the order that this
regulation should be enforced. In our opinion; the decision of such tri-
bunal is conclusive upon the plaintiff, and the merits of the decision of
guch tribunal cannot be inquired into collaterally, either by action at
law or any other mode.”

In Anacosta Tribe of Red Men, supra, the right of a member to sick
benefits was involved, and after a decision against him in the order,
ke brought action to recover the benefits. The Court says: “The
appellee, by becoming a member, assented to be governed by the Tribe
and Council, according to the regulations, and it follows that he was
bound by their application and construction in his own case. It is pro-
vided that the Tribe shall determine matters of this kind, and the
decision, on appeal, made final. These are private beneficial institutions
operating on the members only, who for reasons of policy and con-
venience, affecting their welfare and perhaps their existence, adopt laws
for their government, to be administered by themselves, to which every
person who joing them assents. They require the surrender of no right
that a man may not waive, and are obligatory on him only as long as
he chooses to recognize their authority. In the present instance the
party appears to have been subjected to the general laws and by-laws
according to the usual course, and if the tribunal of his own
choice has decided against him, he ought not to complain. It (206)
would very much impair the usefulness of such institutions if
they are to be harassed by petty suits of this kind; and this, probably,
was a controlling consideration in determining the manner of assessing
benefits and passing upon the conduct of members. The very point arose -
in Vandyke’s case, 2 Whar., 309; where (Gibson, Ch. J., delivering
the opinion of the Court) it was held that an action did not lie to re-
cover benefits, upon grounds that we deem altogether satisfactory.”

This and Vandyke’s case were approved in Osceola Tribe v, Schmidt,
57 Md., 105. ,

In Van Poucke v. St. Vincent Society, supre, plaintiff sued the de-
fendant, a mutual benefit and cobperative insurance company of which
he was a member, for money claimed to be due him for a “sick benefit.”
The by-laws of the company provided for a “sick committee,” whose
duty it should be to snvestigate and determine whether a member was
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entitled to such benefit, whose decision was to be final, and the committee
to be sole “deciders” of the question. After plaintiff had received
assistance for a time, he was cited before the committee, and after a
hearing they decided that he was not entitled to receive any further
benefits on account of his injury, of which decision he was duly notified,
and it was held that the action of the committee was final, the Court
saying: “It is necessary that there should be some mode of determining
the question of when relief should be given and denied, and the method
provided in the by-law seems well adapted to the circumstances and needs
of such society. There is nothing oppressive in the terms of the by-law,
and 1t containg nothing which' the policy of the law forbids. If it is
enforced in good faith and with impartiality, which the members pledge
themselves to do, it must result in benefit to sick members, and at the
same time protect the funds of the society from depletion by the unde-
serving.”

The same principle is declared in Barker v, Great Hive, 185 Mich.,, 502,

The question was considered by the Circuit Court of Appeals in
Knights of Pythtas v. Wilson, supra, and it was there declared: “The
decided weight of authority is that a member of a mutual benefit society
must resort, for the correction of an alleged -wrong done to him as such
member, to the tribunals of the society, and when the proceedings are
regular, the action of the society is conclusive, and cannot be inquired
into collaterally.” . ‘

We will not quote further from the cases cited, and there are others
to the same effect, but they sustain fully the contention of the defendant,
that it was the duty of the plaintiff to seek redress inside the department,
and that the decision of the advisory committee, upon his appeal, is con-
clusive upon him.

The doctrine seems to us to be reasonable and just, and necessary to
the maintenance, in benefit societies and fraternal orders, of provisions
conferring benefits on sick or disabled members.

If it should be held otherwise, such societies would be subjected to
litigation each time a member was dissatisfied, and funds raised for wise
and beneficent purposes would be wasted.

This is not in conflict with the opinion in Kelly v. T'rimont Lodge,
154 N. C, 98. 1In that case it is stated that the plaintiffs were entitled,
under the rules and regulations, to the sum demanded, and the defendant
denied the right of action. It was held that an agreement to submit
the whole controversy to arbitration was not binding; but it is distinetly
stated that it was competent to agree that the decision of a single fact,
such as we have here, could be submitted to a tribunal within the order.

When a member submits his claim to the committee he is entitled to
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a hearing, and is not concluded by its action if it is fraudulent or op-
pressive, of which the facts on this record furnish no evidence,

There was error in refusing to give the instruction requested by the
defendant, and a new trial is ordered.

New trial.

Crarg, C. J., concurring in result: This is not the usual case (208)
in which this defendant is setting up its so-called Relief Depart-
ment as a defense in an action for damages for death or personal
injuries caused by the negligence of the railroad company. But I can-
not agree that the Relief Department of the defendant railroad in any
particular resembles a fraternal order or a mutual benefit society. It
is neither fraternal nor mutual.

In a fraternal order the members enter voluntarily; they prescribe
the rules and regulations; the funds are managed by committees and
officers appointed by themselves, and the rules and officers can be changed
at their will. In this Railroad Relief Department the members are
compelled to enter or lose their employment with the corporation. The
committees are appointed and the rules and regulations are preseribed,
not by the members, but by the employer, and can be changed by the
latter only and at its will. The sole management is in the employer,
who contributes none of the funds, but has sole charge and disposal of
them, without responsibility to those who create the fund.

The motive in organizing this Relief Department is therefore totally
dissimilar from the reasons which cause the organization of fraternal
or mutual benefit societies. There is nothing which makes the latter
a violation of law. That the existence of this Relief Department is in
violation of both State (Rev., 2646) and Federal statutes (Act 22 April,
1908) passed for the protection of railroad employees, has already been
stated in my opinion in King v. R. B., ante, 44, with my reasons for so
holding, which need not be repeated here. This so-called “Relief
Department” is wholly and simply an ingenious device to relieve this
railroad company of liability under the State and Federal “Fellow-
servant Law” or “Employer’s Liability” act, and to throw all liability
for negligence upon the employees themselves by means of a relief fund
which they are forced to raise out of their own wages.

Cited: King v. B. R., ante, T4; Nelson v. R. B., 167 N. C., 185,

Note.—Relief Department held invalid in R, R. v. McGuire, 219 U. S,
594; R. R. v. Schoubert, 224 U, 8., 603.

167



IN THE SUPREME COURT. [157

CuURRIE v. MiNI1Ng Co,

(209)
J. C. CURRIE Er AL v. GOLCONDA MINING AND MILLING
COMPANY ET AL

(Filed 27 November, 1911.)

1. Judgments—Motion to Set Aside—Excusable Neglect.
Upon motion to set aside a judgment on the ground of excusable
neglect, by nonresident defendants, it must appear that the motion was
made within twelve months from the rendition of the judgment

2, Judgments—Parties—Not Resident—Motion to Set Aside—Interpretation
of Statutes.
A judgment obtained upon service by publication of summons will
not be set aside under the provisions of Revisal, sec. 449, upon motion’
made by defendant more than twelve months after its rendition.

8. Judgments, Irregular—Definition,
An irregular judgment is one rendered contrary to the course and
practice of the courts, and may be set aside, upon motion, within a
reasonable time when a meritoricus defense is shown.

4, Process— Service— Nonresidents— Publication— Statutes—Constitutional
Law.
Revisal, sec. 1243, providing for personal service of summons on cor-
porations “having property or doing business in this State,” by leaving
a true copy of the summons with the Secretary of State, is constitutional
and valid. -

5. Process, Returnable—Nonresidents—Publication—Procedure,

It is not required as to the validity of the service of a summons by
publication and attachment on property within the State that the action
be commenced within thirty days from the time of issuing the sum-
mons, or that service be completed ten days before the return term.

6. Pleadings—Verification—Substantial Compliance,

It is not necessary to the regularity of the verification of a complamt
that it be subscribed by the party making it, and a substantial com-
pliance is sufficient, and meets the requirements when it appears there-
from that the plaintiff swore to the complaint before an officer author-
ized to administer oaths.

7. Pleadings—Judgment by Default—Promise to Pay.

When personal service on defendant has been properly made, a judg-
ment by default for want of an answer may be obtained at thé return
term, if the complaint alleges an express promise to pay a certain
sum due.

8. Nonresidents—Process—Service by Publication—Personal Judgment—
Proceedings in Rem.

A judgment against a nonresident defendant by publication of service

is invalid when he has no property in the State subject to attachment;

and if he has such property, which has properly been attached, no per-
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sonal judgment may be rendered against him in the absence of personal
service, the proceedings being in rem, leaving the judgment to be satis-
fied only to the extent of the proceeds of sale of the property attached.

9, Process—Service by Publication—Personalty—Nonresidents—Interpreta-
tion of Statutes.

When there is service by publication on two nonresident defendants,
one of whom has lands in the State subject to attachment, and owes
the other defendant a part of its purchase price, the debt owed is not
guch an interest in the property as comes within the meaning of Re-
visal, sec. 1243, providing for service of summons by publication, as it
is personalty in the hands of creditor beyond the borders of the State.

10, Pleadings—Definiteness—Judgment by Default.

A pleader desiring a judgment by default final must set forth clearly
the facts upon the admission of which, by failure to answer, he bases
his right to relief, that the court may, upon the interpretation of his
complaint, adjudge his rights to correspond with such facts, for other-
wise the judgment would be irregular. :

11. Process—Publication—Attachment—Property—Debt—Statutes.,

A judgment by default final against two nonresident defendants, A
and G, will be set aside for irregularity when it appears from the com-
plaint that A had no property within the State, and the ground of relief
is based upon an alleged assignment by A to the plaintiif of a debt
for the purchase money of lands situated here, against which an at-
tachment has been sued out, without allegation that G knew of its
assignment, or of the status of the debt owed by A or of what dispo-
sition had been made of it, the liability of G being determined as of the
time of the levy of the attachment, and the allegations therefore not
being sufficiently definite.

12, Nonresidents—Judgment Set Aside—Request to Plead—Appearance,
A request of nonresident defendants to answer the complaint, in their
application to have a judgment set aside for irregularities, is equivaleni
to a general appearance.

Arpmar from Dandels, J., from judgment rendered 21 August, (211)
1911, from MONTGOMERY. )

This is a motion to set aside a judgment for irregularity.

The summons was issued on the 3d day of March, 1910, against the
Goleconda Mining and Milling Company and O. M. Allen, Jr. Both
defendants were nonresidents, and, as far as the record discloses, the
only property owned.by the said Allen is a debt of $18,000 due him by
said Goleonda Company, which is a corporation owning property. in this
State, but not doing business therein when the action was commenced.

A warrant of attachment was issued at the time of the issuing of the
summons, and the return thereon shows that it was levied on said debt
of $18,000 and on the property of said corporation. A copy of the
summons against the Goleonda Company was left with the Secretary of
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State, in accordance with Revisal, sec. 1243, on 19 March, 1910. An
order of publication of summons and of the attachment was procured
against both defendants on 15 March, 1910. The publication began on
24 March, 1910, and was continued once a week for four weeks, the last
publication being on 14 April, 1910.
The term of court at which the judgment was rendered began on
18 April, 1910. Within the first three days of said term the
(212) plaintiffs filed their complaint, with the followmg form of verifi-
cation thereon:

“J. C. Currie, one of the plaintiﬁs, being duly sworn, deposes and says
that the foregoing complaint is true of his own knowledge, except as to
those matters and things thevein stated on information and belief, and
ag to those he believes it to be true.

“Witness my hand, this 18 April, 1910.

“Hrram FREEMAN,
Justice of the Peace.”

They allege as to the defendant Allen a promise to pay them $5,000
as the purchase price of certain property, on certain conditions, and
that the conditions have been performed.

They also allege that said property was sold by said Allen to the
Goleonda Company, and that it is indebted to him in the sum of $18,000
for the same, and that the purchase price of $5,000 agreed to be paid by
the defendant O. M. Allen, Jr., to the plaintiffs for their interests in the
tracts of land aforesaid was included in the $18,000 agreed to be paid
by the defendant the Golconda Mining and Milling Company to the
said Allen for the purchase price of said tracts of land; and the said
Allen in securing said agreement from the defendant the Goleonda
Mining and Milling Company to pay the $18,000 purchase price of said
" property, became the agent or trustee of the plaintiffs to the extent of
85,000 of said purchase price agreed to be paid by the defendant the
Golconda Mining and Milling Company for said property, and said
indebtedness of the defendant the Goleconda Mining and Milling Com-
pany to the defendant O. M. Allen, Jr., was contracted for the benefit of
the said plaintiffs to the extent of $3,000 of said $18,000, and in pur-
suance of the agreement hereinbefore alleged and the agreement referred
to herein as Exhibit “A”; and the defendant the Golconda Mining and
Milling Company thereby became liable to the plaintiffs in the said
sum of $5,000 for the purchase price of the interests of the plaintiffs in
and to the lands and property hereinbefore set forth.

That thereafter the defendant O. M. Allen, Jr., pursuant to the agree-
ment hereinbefore set ‘forth, assigned, transferred, and set over
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to the plaintiffs the indcbtedness due from the defendant the (213)
Goleonda Mining and Milling Company to the defendant O. M.

Allen, Jr., for the purchase price of said tracts of land, as aforesaid, to
the extent of $5,000 thercof, with interest on the same, and the said the
Golconda Mining and Milling Company and O. M. Allen, Jr., are due
and owing to the plaintiffs the said sum of $5,000, with interest thereon
from 19 Januavy, 1904, until paid.

Upon the hearing of the motion, the following judgment was rendered :

“This cause coming on to be heard upon the motion of the defendants
to set aside the judgment rendered herein at April Term, 1910, of Mont-
gomery Superior Court, and being heard upon the complaint and affi-
davits filed by the parties, the court finds the following facts:

First. That judgment by default final was rendered in this action
at April Term, 1910, of said court, and that motion to set aside the said
judgment was made, returnable to July Term, 1911, of said court, and
the said motion was continued by consent and heard at Lexington in the
county of Davidson on this the 21st day of August 1911.

Second. That service of summons in the case was made upon the
defendants through the Secretary of State and also by publication, but
publication of summons and notice of attachment by publication were
begun immediately after the summons issued, and not after thirty days
from the issuing of sald summons.

Third. That the plaintiffs, at the return term of the summons in this
action, offered testimony as to the proof of the claims set up in the
complaint.

Fourth. That the defendants have a good and meritorious defense
to the action of the plaintiffs.

Fifth. That as to the first cause of action, the complaint does not
set forth a coniract between the plaintiffs and the defendant corporation
with sufficient definiteness and certainty and of the nature and character
required by the statute for the rendition of a judgment by default final
at the return term. _

Sixth. That the defendant O. M. Allen, at the time referred to in the
complaint after the organization of the defendant corporation,
was the president of said corporation. (214)

Seventh. That as to the first and second causes of action, the
complaint sets forth a contract between the plaintiffs and the defendant
O. M. Allen, Jr., with sufficient definiteness and certainty and of the
nature and character required by law for the rendition of a judgment
by default final as against said defendant Allen.

Eighth. That April Term, 1910, of Moutgomery Superior Court
began on 18 April; 1910.

Tenth. That this action was begun in the Superior Court of Mont-
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gomery County, North Carolina, on 8 March, 1910, the summons issued
therein being returnable to April Term, 1910, of said court, the sum-
mong in said case being issued both to Montgomery County and to Wake
County; that the summons issued to the Sheriff of Montgomery County
was returned, “No officer or agent of the defendant the Goleconda Mining
and Milling Company, upon whom process against the defendant can
be served, can be found in Montgomery County,” and summons issued
to the Sheriff of Wake County was served by the sheriff of said county
on 19 March, 1910, as shown by the return thereon made by leaving a
true copy of the summons with J. Bryan Grimes, Secretary of State
of the State of North Carolina, and by paying him 50 cents at the
instance of the plaintiffs in said cause; that upon affidavits made as
shown by the judgment roll in said action, the summons and notice of
the issues of the warrant of the attachment therein was ‘also served by
publication, as shown by said judgment roll, and a warrant of attachment
was issued against said defendant the Golconda Mining and Milling
Company, on 16 March, 1910, which said warrant was on 17 March,
1910, levied by the Sheriff of Montgomery County upon the property
described and referred to in the judgment rendered in this cause and the
complaint herein filed, and that thereafter and within five days from
said levy, said levy was certified by the said sheriff to the Clerk of the
Superior Court of Montgomery County, and the same was docketed on
the judgment docket of said court, as shown by the judgment roll in

this action; that within the first three days of the April Term,
(215) 1910, of the Superior Court of Montgomery County, it being the

term to which said summonses were returnable, the plaintiffs filed
the complaint appearing in the judgment roll and record, and there was
no answer filed to the same during said term; that the plaintiffs moved
for judgment upon said complaint by default for want of an answer
immediately before the adjournment of said April Term, 1910, of said
court, and offered evidence to establish the claims and demands of the
plaintiffs, and the judgment appearing in the judgment roll in this
cause in favor of the plaintiffs and against the defendants was rendered
by the court at said term. ‘

Eleventh. That the Goleonda Mining and Milling Company, defend-
ant, i a foreign corporation, created and organized under the laws
obtaining in the District of Columbia, in the United States, and on or
about 11 September, 1903, became the owner of the real estate described
in the complaint in this cause, by a deed executed to it by the defendant
Oscar M. Allen, Jr., and his wife, Lucile D. Allen, which said deed was,
after probate, recorded in the office of the Register of Deeds of Mont-
gomery County in Book of Deeds, No. 43, at page 490 that thereafter
the said defendant the Goleconda Mining and Milling Company began to
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do business in the county of Montgomery in the State of No?th Carolina,
and purchased certain machinery and proceeded to make certain excava-
tions and sink certain shafts upon the real estate aforesaid, referred to,
and operated its property for the purpose of mining for gold and other
minerals thereon, and continued to operate said mine and engage in
business, as aforesaid, in said county of Montgomery and State of North
Carolina, until about the year 1907, when it ceased to operate its mine
and discontinued the working and déevelopment of its mine and property,
and has not worked or operated the mine since the year of 1907, and has
not, since that time, worked or developed said mine to any extent what-
ever ; that the said defendant the Golconda Mining and Milling Company
has at no time filed in the office of the Secretary of State of the State of
North Carolina a copy of its charter or articles of agreement, at-

tested by its president and secretary under its corporate seal, and a (216)
statement, attested in like manner, of the amount of its capital

stock authorized, the amount actually issued, the principal office of this :
corporation in this State, and the name of the agent in charge of said
office, the character of the business which it transacts, and the names and
post-office addresses of its officers and directors, as required by law, and
has not, since the year 1907, had an officer or agent in the State of
North Carolina upon whom process in all actions or proceedings against
it can be served, as required by law.

Twelfth. That the defendant the Goleonda Mining and Milling Com-
pany had actual knowledge of the bringing of this action for some time
prior to the taking of the judgment herein at the April Term, 1910, of
the Superior Court of Montgomery County, and said defendant had
actual knowledge of the judgment so rendered herein at said April
Term, 1910, for more than one year before serving the notices in this
cause, that it would move to set aside said judgment, and before making
said motion. _

Thirteenth. That the complaint appearing in the judgment roll and
record was actually sworn to by J. O. Currie, one of the plaintiffs, as
set forth in the affidavit attached to the complaint, on the day it bears
date, before Hiram Freeman, a justice of the peace of Montgomery
County, North Carolina, who was duly authorized to administer such
oath, shown by affidavits filed upon the hearing of this motion, but at
the time judgment by default was rendered no certificate or jurat ap-
peared to the verification, except what appears on the face of the com-
plaint.

Fourteenth. That since the rendition of the judgment herein at April
Term, 1910, of the Superior Court of Montgomery County, execution
duly issued thereon, and by virtue thereof the Sheriff of Montgomery
County, to whom said execution was issued and delivered, sold the real
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estate described in the complaint in this eause pursuant to the mandate
of said execution and deed made to the purchaser.

Fifteenth. That the Pittman-MecDonald and Black warranty deeds,
referred to in Exhibit “A,” attached to the complaint, were actually
executed and delivered to O. M. Allen, Jr., and conveyed the lands re-
ferred to in said contract.

Upon the foregoing findings of fact the court adjudges that

(217) the judgment by default final rendered in this cause was and

is irregular and not taken according to the regular course and

practice of the court, and the said judgment is hereby set aside and the
defendants allowed to answer the complaint.

The plaintiff excepted and appealed.

U. L. Spence for plaintiff.
T.J. Jerome and J. A. Spence for defendant.

Avrew, J. The defendants are not entitled to relief on the ground
of excusable neglect, because the motion was not made within twelve
months from the rendition of the judgment (Clement v. Ireland, 129
N. C., 220; Ins. Co. v. Scott, 186 N. C., 157), nor under Revisal, sec.
449, allowing a defendant against whom a judgment has been rendered,
upon service by publication, to defend after judgment, upon good cause
shown, because more than twelve months had elapsed after notice of the
judgment before any notice of the motion issued.

They must, therefore, rely upon the right to have the the judgment
set aside upon the ground that it is irregular.

An irregular judgment is one rendered contrary to the course and
practice of the courts, and may be set aside within a reasonable time,
and upon showing a meritorious defense. Scott v. Life Association,
187 N. C., 520.

We must then inquire into the regularity of the proceeding.

The summons was duly served on the corporatlon under section 1243
of the Repisal, and also by publication.

The section of the Revisal referred to provides for personal service
on corporations ‘“having property or doing business in this State,” by
leaving a true copy of the summons with the Secretary of State, and it
appears that the Goleconda Company had property in the State, and a
copy of this summons was left with the proper officer on 19 March, 1910.

A statute similar to this has been held valid. Fisher v. Ins. Co.,
136 N. C., 222.

The publication of the summons and attachment was not irregular,
because commenced within thirty days from the time of issuing the
summons ( Best v, British and Am. Co., 128 N. C., 351; Grocery v. Bag
Co., 142" N. C., 174, the last case overruling McClure v. Fellows,
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181 N. C., 509), and it was not necessary that the service thereof (218)
should be complete ten days before the April term of court.
Guilford v. Georgia Co., 109 N. C.; 810.

The same principles apply to the service by publication on the defend-
ant Allen, except in one particular, to which we will hereafter refer.

The verification of the complaint ig a substantial compliance with
the statute, and it sufficiently appears that the plaintiff was sworn, and
by an officer aurthorized to administer oaths. It was not necessary that
it should be subseribed. Alford v. McCormac, 90 N. C., 151,

As against the defendant Allen, the complaint alleges an express
promiise to-pay a sum certain, and if there had been personal service of
“summons, the plaintiff would have been entitled to judgment by default
final againgt him. Hartman v. Farrior, 95 N. C., 178; Scott v. Life
Association, 187 N. C., 522.

Thére was, however no personal service on hlm, and as he was a non-
resident, jurisdiction could only be had by levying the attachment on
property belonging to him in this State, and when thus obtained, it
would not authorize a personal judgment against him., Winfree v.
Bagley, 102 N. C., 515; Goodwin v. Claytor, 187 N, C., 280; May .
Getty, 140 N. C,, 318; Levy v. Ellis, 143 N. C,, 213.

These cases fully sustain the propositions that, in the absence of an
attachment levied upon property of a nonresident within the State,
that an attempt at service by publication is ineffective for any purpose,
and that “the court acquires jurisdiction where an attachment has issued
or the res has otherwise been brought within its econtrol only to the extent
that the res will satisfy the plaintiff’s recovery, and no general or per-
sonal judgment will be binding beyond that.” Lemly v. Ellis, supra.

Applying these principles to the judgment against the defendant
Allen, it must be held to be irregular, because a personal judgment was
rendered against him, which might, however, be treated as an adjudica-
tion of the amount found to be due, and not a- judgment for its
recovery (Goodwin v. Claytor, 137 N. C., 230), and for th